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RATES, FARES, AND PRACTICES IN FOREIGN AIR
TRANSPORTATION—1964

TUESDAY, MAY 19, 1964

House oF REPRESENTATIVES,

CoayrTTEE ON INTERSTATE AND FoREIGN COMMERCE,
Washington, D.C.

The committee met, pursuant to notice, at 10 a.m., in room 1334,
Longworth House Office Building, Hon. Oren Harris (chairman of
the committee) presiding.

The Criamaman. The committee will come to order.

Today the committee opens hearings on several bills, H.R. 1716,
which was introduced by our colleague on the committee, Mr. Wil-
liams, and H.R. 6400, introduced by me.

Also a similar bill to H.R. 6400 is S. 1540, is before the committee,
having passed the Senate.

These two bills, that is, the Senate bill and ILR. 6400, come to us as
a recommendation from the Civil Aeronautics Board.

The bill introduced by Mr. Williams, I believe, is a proposal which

the industry some time ago recommended since this matter was pre-

sented to the Congress in the 87th Congress.
(The bills referred to, and agency reports thereon, are as follows:)

[H.R. 1716, 88th Cong., 1st sess.]

A BILL To amend section 1002 of the Federnl Avintion Act of 1958 to anthorize the Clivil
Aeronnnties Bonrd to suspend certain rates relating to foreign air traunsportation, and
for other purposes

Be it enacted by the Senate and House of Representatives of the United
Ktatcs of America in Congress assembled, That (a) subsection (d) of section
1002 of the Federal Aviation Act of 1058 (49 U.8.C. 1452) is amended—

(1) by amending the heading of such subsection to read as follows:
“pOWER TO PRESCRIBE RATES AND PRACTICES OF AIR CARRIERS IN INTERSTATE
AND OVERSEAS AIR TRANSPORTATION" ; and

(2) by striking out *: Provided, That as to rates, fares, and charges for
overseas air transportation, the Board shall determine and preseribe only a
just and reasonable maximum or minimum, or maximum and minimuam rate,
fare, or charge”.

(b) The heading of subsection (e) of such section 1002 is amended to read as
follows ¢ “RULE OF RATE MAKING FOR INTERSTATE AND OVERSEAS AIR TRANSPORTATION".

{e) The heading of subsection (g) of such section 1002 is amended to read as
follows : “SUSPENSION OF RATES IN INTERSTATE AND OVERSEAS AIR TRANSPORTATION".

Spe. 2. Section 1002 of such Act is amended by adding at the end thereof the

following new subsection:
SUSPENSION OF RATES IN FOREIGN AIR TRANSPORTATION

“(§) (1) Whenever any air carrier or foreign air carrier shall file with the
Board a tariff stating a new individual or joint (between air carriers, between
foreign air carriers, or between air carriers and foreign air carriers) rate, fare,
or charge for foreign air transportation or any classitication, rule, regulation, or

1




2 AMENDING FEDERAL AVIATION ACT OF 1058

practice affecting such rate, fare or charge, or the value of the service thereunder,
which appears to the Board to be inconsistent with the public interest, the Board
is empowered, upon complaint or upon its own initiative, at once, and if it so
orders, without answer or other form of pleading by the air carrier or foreign
air carrier concerned, but upon reasonable notice, and by filing with such tariff
and delivering to the air carrier or foreign air carrier affected thereby a state-
ment in writing for such suspension, to suspend the operation of such tariff and
defer the use of such rate, fare, or charge, or of any classification, rule, regu-
lation, or practice affecting such rate, fare, or charge, or the value of the service
thereunder, for a period or periods not exceeding three hundred and gixty-five
days in the aggregate beyond the time when such tariff would otherwise go into
effect. During the period of such suspension or suspensions the air carrier or
foreign air carrier affected thereby shall maintain in effect and use the rate, fare,
or charge, or such classification, rule, regulation, or practice affecting such rate,
fare, or charge, or the value of the service thereunder, which was in effect im-
mediately prior to the filing of the new tariff,

“(2) The Board is further empowered, with respect to any existing tariff of
a foreign air earrier, upon complaint or upon its own initiative, at once and, if
it so orders, withont answer or other form of pleading by the foreign air carrier,
but upon reasonable notice, to suspend the operation of any such tariff which
appears to be inconsistent with the publie interest and to continue such suspen-
sion for a period or periods not exceeding three hundred and sixty-five days in
the aggregate from the date of such suspension. During the period of such sus-
pension or suspensions, the foreign air carrier may put into effect and use the
lowest, or the most advantageous to it, of such rates, fares, or charges, or of
such classification, rule, regulation, or practice affecting such rate, fare, charge,
or the value of the service thereunder, as may be currently in effect for air
carriers engaged in the same foreign air transportation.

“(3) In exercising and performing its power and duties under this subsect ion,
the Board shall take into consideration, among other factors—

“(A) the requirements of section 1102 of this Act ;

“(B) the requirement that rates be established and maintained at just and
reasonable levels, due regard being had for all relevant factors, such as
costs of operation, reasonable profit, the characteristics of each service, and
the rates charged by other air earriers and foreign air carriers:

“(C) the public interest requirement for adequate, efficient, and depend-
able tramsportation of persons and property by air carriers and foreign
air carriers at the lowest cost consistent with the furnishing of such service :
and

“(D) the need of each air carrier for revenue sufficient to enable such
air carrier, under honest, economic, and efficient management, to provide ade-
quate, eflicient, and dependable air carrier service.”.

Sec. 3. That portion of the table of contents contained in the first section of
the Federal Aviation Act of 1958 which appears under the heading

“Sec. 1002. Complaints to, and Investigations by, the Administrator and the Board.”

is amended—
(1) by striking out

“(d) Power to presceribe rates and practices of alr carriers.”
and inserting in lien thereof

“(d) Power to prescribe rates and practices of air carriers in interstate and
overseas alr transportation.”;

(2) by striking out
“{e) Rule of ratemaking.”
and inserting in lien thereof
“(e) Rule of ratemaking for interstate and overseas air transportation.”:
(3) by striking out
“(g) Suspension of rates.”
and inserting in lieu thereof

“(g) Suspension of rates in interstate and overseas alr transportation.”;
and
(4) by adding at the end thereof the following:

“(j) Buspension of rates in foreign air transportation.”




AMENDING FEDERAL AVIATION ACT OF 1958

[H.R. 6400, 88th Cong., 1st sess.])

A BILL To amend the Federal Aviation Act of 1058 to provide for the regulation of rates
and practices of air carriers and foreign air carriers in foreign alr transportation, and

for other purposes

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That subsection (a) of section 404 of
the Federal Aviation Act of 1958 (49 U.S.C. 1874(a)) is amended by inserting
“(1)” immediately after “(a)” and adding at the end thereof the following
new paragraph :

“(2) It shall be the duty of every air carrier and foreign air carrier to
establish, observe, and enforce just and reasonable individual and joint rates,
fares, and charges, and just and reasonable classifications, rules, regulations,
and practices relating to foreign air transportation; and, in case of such joint
rates, fares, and charges, to establish just, reasonable, and equitable divisions
thereof as between air carriers or foreign air carriers participating therein
which shall not unduly prefer or prejudice any of such participating air car-
riers or foreign air carriers.”

Sec. 2. Section 801 of the Federal Aviation Act of 1958 (49 U.S.C. 1461) is
amended by inserting “(a)” immediately after “801" and by adding at the
end thereof the following new subsection:

“(b) Any order of the Board pursuant to section 1002 (f) requiring that an
air carrier or foreign air carrier discontinue demanding, charging, collecting, or
receiving a rate, fare, or charge for foreign air transportation, or enforcing any
classifieation, rule, regulation, or practice affecting such rate, fare, or charge,
and any action of the Board pursuant to section 1002(g) suspending the opera-
tion of a tariff filed with the Board by an air carrier or foreign air carrier
stating a new individual or joint rate, fare, or charge for foreign air trans-
portation, shall be subject to the approval of the President: Provided, That any
order of the Board directing an air carrier or foreign air carrier to alter any
rate, fare, or charge, or any classification, rule, regulation, or practice affecting
such rate, fare, or charge, to the extent necessary to correct any diserimi-
nation, preference, or prejudice, and any order that the air carrier or foreign
air carrier shall discontinue demanding, charging, collecting, or receiving any
such diseriminatory, preferential, or prejudicial rate, fare, or charge, or en-
forcing any such diseriminatory, preferential, or prejudicial classification,
rule, regulation, or practice, shall not be subject to such approval. Copies of
any such proposed orders, and of proposed statements containing reasons for
suspension, shall be submitted to the President by the Board before publication.”

See. 3. Subsection (d) of section 1002 of the Federal Aviation Act of 1958 (49
U.8.0. 1482(d)) is amended by changing the colon following the word
“affective” to a period and striking out the following: “Provided, That as to
rates, fares, and charges for overseas air transportation, the Board shall
determine and preseribe only a just and reasonable maximum or minimum, or
maximum and minimum rate, fare, or charge.”

Sec. 4. Subsection (e) of section 1002 of the Federal Aviation Act of 1958
(49 T.8.C. 1482(e)) is amended by inserting the words “and foreign air
carriers” after the words “air carriers” where they appear in paragraphs (2)
and (3) of the subsection, and by inserting the words “and foreign air
carrier” after the words “air earrier” where they appear in paragraph (5).

Ske. 5. Subsection (f) of section 1002 of the Federal Aviation Act of 1058
(40 U.8.C. 1482(f) ) is amended to read as follows :

“RATES AND PRACTICES IN FOREIGN AIR TRANSPORTATION

“(f) Whenever, after notice and hearing, upon complaint or upon its own
initiative, the Board shall be of the opinion that any individual or joint rate,
fare, or charge demanded, charged, collected, or received by any air carrier or
foreign air carrier for foreign air transportation, or any classification, rule,
regulation, or practice affecting such rate, fare, or charge, or the value of
the service thereunder, is or will be unjust or unreasonable or unjustly dis-
eriminatory, or unduly preferential, or unduly prejudicial, the Board may alter
the same to the extent necessary to correct such unjustness, unreasonableness,
diserimination, preference, or prejudice and make an order that the air
regulation, or practice affecting such rate, fare, or charge, o the value of
or receiving any such unjust, unreasonable, diseriminatory, preferential, or
prejudicial rate, fare, or charge, or enforcing any such unjust, unreasonable,
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discriminatory, preferential, or prejudicial classification, rule, regulation, or
practice. The Board may in the aforesaid order set forth and prescribe the
lawful rate, fare, or charge (or the maximum or minimum or the maximum
and minimum thereof) thereafter to bhe demanded, charged, collected, or re-
ceived, or the lawful classification, rule, regulation, or practice thereafter to
be made effective.”

Sec. 6. Subsection (g) of section 1002 of the Federal Aviation Act of 1958
(49 U.B.C. 1482 (g) ) is amended—

(1) by striking out the words “interstate or overseas”;

(2) by amending the parenthetical phrase following the word “joint”
to read as follows: “(between air carriers, between foreign air earriers,
or between an air carrier or carriers and a foreign air carrier or
carriers)"; and

(3) by inserting the words “or foreign air carrier” after the words “air
carrier” wherever they appear therein.

Sec. 7. Subsection (i) of section 1002 of the Federal Aviation Act of 1958 (49
U.S.C. 1482(i)) is amended by changing the colon following the word
“operated” to a period and striking out the following: “Provided, That as to
Joint rates, fares and charges for overseas transportation the Board shall
determine and preseribe only just and reasonable maximum or minimum or
waximum and minimum joint rates, fares or charges.”

Sec. 8. The amendments made by this Act shall become effective thirty
days after the date of enactment of the Act.

[8. 1540, 88th Cong., 1st sess.],

AN ACT To mend the Federal Avintion Aet of 1058 to provide for the regulation of rates

amd practices of air carriers and forelgn air carriers in foreign air transportation, nnd
for other purposes

Be it enactcd by the Senate and House of Representatives of the United
Btates of America in Congress assembled, That subsection (a) of section 404
of the Federal Aviation Act of 1958 (49 U.8.C. 1374(a)) is amended by insert-
ing “(1)" immediately after “(a)” and adding at the end thereof the following
new paragraph :

“(2) It shall be the duty of every air carrier and foreign air carrier to estab-
lish, observe, and enforee just and reasonable individual and joint rates, fares,
and charges, and just and reasonable classifications, rules, regulations, and prac-
tices relating to foreign air transportation; and, in case of such joint rates, fares,
and charges, to establish just, reasonable, and equitable divisions thereof as
between air carriers or foreign air carriers participating therein which shall not
unduly prefer or prejudice any of such participating air carriers or foreign air
carrier.”

SEc. 2. Section 801 of the Federal Aviation Act of 1958 (49 U.S.C. 1461) is
amended by inserting “(a)” immediately after “S01" and by adding at the end
therenf the following new subsection :

“{b) Any order of the Board pursuant to section 1002 (£) requiring that an air
carrier or foreign air carrier discontinue demanding, charging, collecting, or
receiving a rate, fare, or charge for foreign air transportation, or enforcing
any classification, rule, regulation, or practice affecting such rate, fare, or charge,
and any action of the Board pursuant to section 1002(g) suspending the opera-
tion of a tariff filed with the Board by any air carrier or foreign air ecarrier
stating a new individual or joint rate, fare, or charge for foreign air transpor-
tation, shall be reported to the President by the Board before publication :
Provided, That any order of the Board directing an air earrier or foreign air
arrier to alter any rate, fare, charge, or any classification, rule, regulation, or
practice affecting such rate, fare, or charge, fo the extent necessary to correct
any discrimination, preference, or prejudice, and any order that the air carrier
or foreign air carrier shall discontinue demanding, charging, collecting, or re-
ceiving any such discriminatory, preferential or prejudieial rate, fare, or charge
or enforcing any such diseriminatory preferential, or prejudicial classification,
rule, regulation, or practice, need not be so reported.”

Sec, 3. Subsection (d) of section 1002 of the Federal Aviation Act of 1038 (49
U.8.C. 1482(d) ) is amended by changing the colon following the word “effective”
to a period and striking out the following : “Provided, That as to rates, fares,
and charges for overseas air transportation, the Bogrd shall determine and pre-
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seribe only a just and reasonable maximum or minimum, or maximum and
minimum rate, fare, or charge.”

Src. 4. Subsection (e) of section 1002 of the Federal Aviation Aet of 1958 (49
U.8.C. 1482(e)) is amended by inserting the words “and foreign air carriers”
after the words “air carriers” where they appear in paragraphs (2) and (3)
of the subsection, and by inserting the words “and foreign air ecarrier” after
the words “air carrier” where they appear in paragraph (5).

Spc. 5. Subsection (f) of section 1002 of the Federal Aviation Act of 1958
(49 U.S.C. 1482(f) ) is amended to read as follows:

“RATES AND PRACTICES IN FOREIGN AIR TRANSPORTATION

“(f) Whenever, after notice and hearing, upon complaint or upon its own in-
itintive, the Board shall be of the opinion that any individual or joint rate, fare,
or charge demanded, charged, colleeted, or received by any air carrier or foreign
air carrier for foreign air transportation, or any classification, rule, regulation,
or practice affecting sauch rate, fare, or charge or the value of the service
thereunder, is or will be unjust or unreasonable or unjustly diseriminatory, or
unduly preferential, or unduly prejudicial, the Board may alter the same to
the extent necessary to correct such unjustness, unreasonableness, diserimina-
tion, preference, or prejudice and make an order that the air carrier or foreign
air earrief shall discontinue demanding, changing. collecting. or receiving any
such unjust, unreasonable, diseriminatory, preferential, or prejudicial rate, fare,
or charge, or enforcing any such unjust, unreasonable, diseriminatory, prefer-
ential or prejudicial, classifieation, rule, regulation, or practice. The Board
may in the aforesaid order set forth and preseribe the lawful rate, fare, or
charge (or the maximum or minimum or the maximum and minimum thereof)
thereafter to be demanded, chirged, collected. or received, or the lawful classi-
fication, rule, regulation, or practice thereafter to be made effective.”

Sec. 6. Subsection (g) of section 1002 of the Federal Aviation Act of 1958 (49
U.8.C.1482(g) ) is amended—

(1) by striking out the words “interstate or overseas" ;

(2) by amending the parenthetical phrase following the word “joint” to
read as follows: “(between air earriers, between foreign air carriers, or
between an air carrier or carriers and a foreign air carrier or carriers)";
and

(3) by inserting the words “or foreign air carrier” after the words “air
carrier” wherever they appear therein.

SEC. 7. Subsection (i) of section 1002 of the Federal Aviation Act of 1958
(49 U.S.C. 1482(1) ) is amended by changing the colon following the word “oper-
ated” to a period and striking out the following: “Provided, That as to joint
rates, fares, and charges for overseas transportation the Board shall determine
and preseribe only just and reasonable maximum or minimum or maximum and
minimum joint rates, fares, or charges.

Sec. 8. The amendments made by this Aet shall become effective thirty days
after the date of enactment of the Act.

I’assed the Senate Novewber 26, 1963,

Attest:

Fevrown M. JounsToN, Seerctary.

ExecuTIvE OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,
Washington, D.C., May 23, 1963.
Hon. OreN HARRIS,
Chairmaen, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C,

DEAR Mg. CHAmRMAN: This is in reply to your letter of February 20, 1963,
requesting the views of the Bureau of the Budget on H.R. 1716, a bill to amend
section 1002 of the Federal Aviation Act to authorize the Civil Aeronauties
Board to suspend certain rates relating to foreign air transportation, and for
other purposes.

The Bureau of the Budget strongly supports the objective of this bhill but
believes it to be seriously inadequate to achieve this objective, i.e., to create in
the Government of the United States equal powers over the rates and practices
of air carriers and foreign air carriers operating between the teiritory of the
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Inited States and foreign countries as foreign governments have over the rates
and practices of U.8, air carriers flying between the United States and their
territories. H.R. 1716 would not appear to give the Civil Aeronautics Board
more than suspension powers for a period of 365 days; any rates desired by for-
eign carriers could be put into effect at the end of the suspension period without
remedy for the Board.

The Bureau of the Budget greatly prefers a Civil Aeronautics Board draft
bill to amend the Federal Aviation Act of 1958 to provide for the regulation of
rates and practices of air earriers and foreign air earriers in foreign air trans-
portation, and for other purposes, which the President transmitted to the Con-
gress by letter of May 14, 1963.

Sincerely yours,
Prar.rre 8, HueHES,
Assistant Director for Legislative Reference.

CIVIL ARRONATTICS BOARD,
Washington, D.C., April 28, 1964.
Hon. OreN HAggis,
Chairman, Committee on Interstate and Foreign Commerce, House of Repre-
sentatives, Washington, D.C.

DEAR MR. CHAIRMAN : This is in further reply to your letter of February 20,
1963, requesting a report by the Board on H.R. 1716, a bill to amend section
1002 of the Federal Aviation Aect of 1958 to anthorize the Civil Aeronautics Board
to suspend certain rates relating to foreign air transportation, and for other

urposes,

H.R. 1716 would empower the Board to suspend tariffs of air ecarriers and
foreign air carriers engaged in foreign air transportation, while H.R. 6400,
which is also pending before your committee, would not only authorize the
Board to suspend tariffs but also to regulate the rates and practices of such
carriers.

The Board pointed out to your committee in a letter dated May 29, 1963,
that the provisions of H.R. 6400 were identical to those of a draft bill submitted
by the President to the Congress on May 14, 1963. and urged that prompt and
favorable consideration be given to such bill for the reasons set forth in the
“Statement of Purpose and Need” accompanying the draft legislation. The
Board repeated its endorsement of HL.R. 6400 in a letter to your committee dated
March 30, 1964, urging that prompt and favorable consideration be given to
such bill rather than to 8. 1540, a similar bill.

In view of the foregoing, the Board is opposed to the enactment of HLR.
1716, and again urges that prompt and favorable consideration be given to
H.R, 6400,

The Board has been advised by the Bureau of the Budget that there is no
objection to the submission of this report from the standpoint of the adminis-
tration’s program.

For the Civil Aeronautics Board :

Harorp R. SANDERSON, Secretary.

CiviL AERONAUTICS BOARD,
Washington, D.C., May 29, 1963.
Hon. OreNy HARRrIs,
Chairman, Committee on Interstate and Foreign Commerce, House of Repre-
sentatives, Washington, D.C,

Dear Mi. CaaemaN. This is in reply to your letter of May 23, 1963, requesting
a report by the Board on H.R. 6400, a bill to amend the Federal Aviation Act
of 1958 to provide for the regulation of rates and practices of air carriers and
foreign air carriers in foreign air transportation, and for other purposes.

The provisions of H.R. 6400 are identical to those of a draft bill submitted
by the President to Congress on May 14, 1963.

For the reasons set forth in the “Statement of Purpose and Need" which
accompanied the draft bill, a copy of which is enclosed, the Board urges that
prompt and favorable consideration be given to H.R. 6400.

Sincerely yours,
ArAx 8, Boyp, Chairman.
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CoMPTROLLER GENERAL OF THE UNITED STATES,
Washington, June 25, 1963.
Hon. OrReN HARRIS,
Chairman, Committce on Interstate and Foreign Commerce, House of Repre-
sentatives, Washington, D.C.

DEAr Mg, CHAIRMAN : We again refer to your letter of May 23, 1963, in which
you ask for our comments on H.R. 6400.

This bill is designed to amend the Federal Aviation Act of 1958, 49 U.B.C.
1301, et seq., to give the Civil Aeronautics Board more power and control than
it now possesses over foreign air transportation. Under the present law, the
Civil Aeronautics Board has practically no direct authority over the rates and
practices of either United States or foreign air carriers engaged in foreign air
transportation. The only power as to the adjustment of rates and practices in
foreign air transportation now possessed by the Board (apart from its power to
disapprove agreements among air carriers and foreign air carriers fixing rates
and practices in foreign air transportation) is that of ordering a carrier to re-
move a diserimination in its rate structure if, after notice and hearing, such a
discrimination is found to exist (49 U.S.C. 1482(f) ).

If enacted, H.R. 6400 would not affect the functions and activities of the Gen-
eral Accounting Office. Its provisions generally seem to be in the public interest
and we are not opposed to enactment.

The need for some type of legislative control has been emphasized by the
publicity given to a recent proposal of the International Air Transport Associa-
tion, an international organization of 90 airlines that set fares and rates for most
of the world’s international air routes, to increase fares on the North Atlantic
routes. The United States found it necessary to agree to the proposal. We note
that the provisions of H.R. 6400 accord with a statement of U.S. international
air transport policy, recently approved by the President after submission to him
by an Interagency Steering Committee, and that the bill would serve to imple-
ment paragraph IT(j) of the annex to the Agreement Between the Government
of the United States of America and the Government of the United Kingdom
Relating to Air Services Between Their Respective Territories, commonly called
the Bermuda Agreement (60 Stat. 1499, 1506 (1946) ).

Sincerely yours,
JosEpH CAMPRELL,
Comptroller General of the United States.

ExecuTive OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,
Wasghington, D.C., June 27, 1863,
Hon. Orex HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DEAR Mi. CHAIRMAN : This is to acknowledge and reply to your letter of
May 23, 1963, requesting the views of the Bureau of the Budget on H.R. 6400,
a bill to amend the Federal Aviation Aet of 1958 to provide for the regulation of
rates and practices of air carriers and foreign air carriers in foreign air trans-
portation, and for other purposes.

While the immediate problem of the breakdown of the system of rate nego-
tintions developed by the International Air Transport Association lends urgency
to this proposal, there is a longstanding underlying need to place the U.8. Gov-
ernment, through the Civil Aeronautics Board, in a position more nearly equal
to that of foreign governments with respect to the control of international air
rates. Virtually all important international air carrier nations, except the
United States, assert this power. At the present time, however, the powers of
the CAB over the rates and practices of both U.S. earriers in foreign air trans-
portation and foreign air carriers is limited to removing diseriminatory or
prejudicial rates found to exist after notice and hearing. :

In keeping with the Administration’s international air policies, this Govern-
ment, in the interests of U.S. citizens who travel abroad by air and U.8. business-
men shipping goods by air in internationfal commerce, should maintain con-
tint:gus sulr‘;eilia:r(;ehof international air rates and should press for the lowest
rates consisten th reasonable profits for U.S.-flag carrie oy
ST ho tacet Cifislont. p g carriers who are believed
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The proposed bill would give the Board authority to preseribe rates and
practices and to suspend tariffs, but these powers would be exercised consist-
ently with the provisions of our international agreements, as provided by section
1102 of the Federal Aviation Act, and would be subject to the approval of the
President to assure consistency with the general foreign policy and security
objectives of the U.S, Government.

The Bureau of the Budget strongly recommends enactment of H.R. 6400 and
advises that it would be in accord with the program of the President.

Sincerely yours,
Paririr 8. HUGHES,
Assgistant Director for Legislative Reference.

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., May 5, 196}.
Hon., Orexy HARRIS,
Chairman, Committee on Interstate and Foreign Commeree,
House of Representatives, Washington, D.C.

DEeEAr Mi. CHAIRMAN ¢ This is in response to your request for the views of
the Department of Justice on H.R. 6400, a bill to amend the Federal Aviation
Act of 1958 to provide for the regulation of rates and practices of air carriers
and foreign air earriers in foreign air transportation, and for other purposes.

The bhill would amend the Federal Aviation Act of 1958 to give the Civil
Aeronautics Board discretionary authority, subject to Presidential approval, to
preseribe rates and practices and fo suspend tariffs in international air trans-
portation to and from the United States under the same standards now appli-
cable to interstate transportation, The bill embodies the recommendations of
an interdepartmental committee and was transmitted to the Congress by Presi-
dent Kennedy on May 14, 1963.

On November 26, 1963, the Senate passed 8. 1540, companion bill to H.R. 6400,
and 8. 1540 is likewise with the House Committee on Interstate and Foreign
Commerce, As 8. 1540 passed the Senate, it differs from H.R. 6400 in only one
respect. Whereas H.R. 6400 requires Presidential approval of Board orders
or actions relative to foreign air transportation, 8. 1540 merely requires that
Board orders or actions be reported to the President prior to publication.

Whether or not this legislation should be enacted involves policy considera-
tions concerning which the Department of Justice makes no recommendation.
However, the Bureau of the Budget has advised that although there is no
objection to the submission of this report, the enactment of H.R. 6400 would
be in accord with the program of the President.

Sincerely yours,
NicHoLAs pEB., KATZENDACH,
Deputy Attorney General.

DEPARTMENT OF STATE,
Washington, July 26, 1963.
Hon. OreN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Represcntatives, Washington, D.C.

Dear Mg. Crnamyax: In your letter of May 23, 1963, you requested the De-
partment’s view on H.R. 6400, a bill to amend the Federal Aviation Act of 1938
to provide for the regulation of rates and practices of air carriers in foreign
air transportation, and for other purposes. The Department strongly supports
enactment of this legislation.

Passage of the hill would achieve two objectives. By giving the Civil Aero-
nautics Board anthority to fix rates in international air transportation. H.RR.
6400 would greatly improve the position of the United States in the bilateral
agreements it has with more than 40 eountries. Moreover, if the Civil Aeronan-
tics Board has clear ratemaking authority over international air transportation,
the United States will go with a far stronger hand into any intergovernmental
conference on rates that may come out of the present situation.

Since the subject of this legislation is primarily within the jurisdietion of the
Civil Aeronautics Board, this statement is directed primarily to those aspects of
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the bill which bear upon the series of bilateral air agreements to which the
United States is a party. Specifically, this statement is directed to the question
of how the legislation would affect the position of the United States under the
alternative rate articles in our present “Bermuda type” bilateral air services
agreements. In presenting this detailed analysis, however, we wish to empha-
gize the effect upon our existing bilateral is not the only aim of the bill. We be-
lieve that passage of H.R. 6400 would make it possible for the United States to
work far more effectively than at present for our position that international air
fares shounld be lowered and not raised.

We shall use as examples of the two alternative rate provisions article Il(e)
and II(f) of the annex to the Bilateral Air Agreement between the United States
and the United Kingdom. Both articles provide for the submission of proposed
rates by the carriers of one country to the aeronantical authorities of the other,
and provide for a 30-day period in which notice of dissatisfaction may be given
and consultations may be held.

At the present time, because the CAB has no ratemaking authority over inler-
national air services, the article which is now in force is I1(f). It provides, in
substance, that if no agreement has been reached on the proposed rate at the
end of 30 days, the country objecting to the proposed rate “may take such
steps as it may consider necessary to prevent the inauguration or continuation
of the service in question at the rate complained of.” On the other hand, under
the alternative article II(e), which would be applicable if H.R. 6400 were
enacted, a proposed rate goes into effect provisionally, unless the aeronautical
authorities of the country whose flag carrier proposed the rate agrees to sus-
pend its operation.

The critical factor in determining which of the two alternative rate articles
applies is whether “power is conferred by law upon the aeronautical authorities
of the United States to fix fair and economic rates for the transport of persons
and property by air on international services and to suspend proposed rates in
a manner comparable to that in which the Civil Aeronautics Board at present
is empowered to act with respect to such rates for the transport of persons and
property by air within the United States * * *" In the Department’s view, H.R.
G400 meets this eriterion in every relevant respect.

Section 4 of the hill would amend section 1002(e) of the Federal Aviation Act
of 1958 which sets forth the eriteria to be applied by the Board in determination
of rates. By inserting the words “foreign air carriers” at each point in the
present section 1002(e) where only the words “air carriers” now appear, the bill
would make precisely the same criteria applicable with respect to rates in iuter-
national air transportation as are presently applicable with respect to rates in
air transportation within the United States. This is made clear by the definition
of “foreign air carriers” which appears in section 101(19) of the present act, and
the definition of “foreign air transportation” which appears in section 101(21).

Section 5 of the bill would amend section 1002(f) of the Federal Aviation
Act, which sets forth the powers of the Civil Aeronautics Board with respect to
rates in international air transportation. Under the present section 1002(f),
the only authority vested in the Board over rates in international air transpor-
tation relates to removal of unjustly discriminatory, or unduly preferential,
or unduly prejudicial rates or practices. This authority is clearly not com-
parable to that vested in the Board by section 1002(d) with respect to rates in
domestic air transportation. The proposed amendment would add to the CAB's
present authority over existing rates definite power to review and dizapprove
“uanjust” or “unreasonable” rates, The Board's authority wonld be to alter,
set forth, and preseribe the lawful rate, after notice and hearing, npon com-
plaint or upon its own initiative.

Section 6 of the bill would amend section 1002(g) of the Federal Aviation
Act, which sets forth the authority of the Board with respect to suspension
of proposed rates. By striking the words “interstate or overseas” qualifying
the words “air transportation,” and by adding the words “or foreign air carriers"”
wherever they appear in the present section, the bill would give the CAB pre-
cisely the same power to suspend rates in international air transportation as it
now has with respect to rates proposed by U.S. air carriers for trans-
portation within the United States. This authority would be to suspend new
rates, according to the criteria set forth in section 1002(e), for a period of up
to 90 days, which may be extended to an aggregate of up to 180 days.

Thus, in all relevant respects the bill would accomplish the purpose of bring-
ing into force the preferable rate article—article II(e) of the annex to the
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bilateral with Great Britain and corresponding provisions in other agreements.
Present article II(f) would not longer be in force. As set forth previously in
this report, the effect would be to permit our carriers to operate provisionally
at rates which they propose, pending arbitration or other settlement. Foreign
countries would be precluded from taking steps to suspend inauguration or
continuation of services at such rates.

There may appear to be some inconsistency between the Federal Aviation Act
as it would be amended by passage of H.R. 6400 and the provisions of the then
applicable rate article in the bilateral agreements. Under that article, rates
proposed by one country’s carriers and objected to by the other country are to
go in effect provisionally, pending arbitration or other settlement. This provi-
sion, of course, applies to both parties. Thus, the CAB would not, consistently
with the bilaterals, be able to suspend the proposed rates of a foreign carrier.
However, the other country could not suspend the rates proposed by our car-
riers. In such a situation we could expect that the dual rate permitted by the
bilateral would be resolved by competitive forces in favor of the lower rate. It
is of course clear that the power to suspend rates that would be granted to the
CAE by section 1002(g) as amended would be subject to section 1102, relating
to conformity with international agreements. Thus there could be ne conflict
between exercise of the authority granted to the Board in H.R. 6400 and existing
international agreements.

It should be noted that under the so-called new rate article, which appears
in the bilateral air agreement with Mexico and the agreement with the United
Arab Republic now awaiting signature, the situation would be reversed. Under
this article, which is to be the model for future bilateral air negotiations, both
countries would have the right to suspend an objectionable rate. Thus, under
the new rate article suspension action by the CAB pursuant to amended section
1002(g) would be consistent with our international obligations and, at the same
time, all countries would be in an equal position—unlike the situation prevail-
ing today.

Finally, it is appropriate to comment briefly on section 2 of the bill, which
would amend section 801 of the Federal Aviation Act, which sets forth the
powers of the President to review determinations with respect to international
air transportation. Under the present statute, only those actions of the Board
under section 401 relating to oversea or foreign air transportation and under
section 402 relating to permits to foreign air carriers are subject to the approval
of the President. Since H.R. 6400 would substantially add to the powers of the
Board over foreign air carriers and international air transportation, the bill
would make actions under these new powers likewise subject to approval of the
President. The Department of State believes that this provides adequate as-
surance that the powers granted to the Board would be exercised in conformity
with our international obligations and with the overall foreign policy interests
of the United States.

For the reasons stated, the Department of State supports H.R. 6400, and
strongly urges its prompt enactment.

The Burean of the Budget advises that there is no objection to the submission
of this report and that enactment of H.R. 6400 would be in accord with the
program of the President.

Sincerely yours,

For the Secretary of State:
Freveriok G. Durtow,
Assistant Secretary.

FEDERAL AVIATION AGENCY,
Washington, D.C., Januwary 23, 196},
Hon. Orex HARRIS,
Chairman, Committee on Interstate and Foreign Commeree,
House of Representatives, Washington, D.C.

DEeAR Mg. CHAIRMAN ; This is in response to your request of December 30, 1963,
for the views of this Agency on S. 1540, a bill to amend the Federal Aviation Act
of 1958 to provide for the regulation of rates and practices of air carriers and
foreign air carriers in foreign air transportation, and for other purposes.

This bill, as eriginally proposed by the Civil Aeronauties Board, would provide
the authority necessary to meet and deal with the foreign air transportation rate
problem in a manner consistent with the President’s international air transport
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policy statement issned in April 1963. It would vest in the Civil Aeronautics
Board authority to assure “just and reasonable” rates in foreign air transporta-
tion, as distinguished from the present limited authority simply to remove dis-
criminatory rates., Its effeet would be to vest in the Board authority over rates
in foreign air transportation similar to the authority which the Board now pos-
sesses with respect to interstate and oversea air transportation, except that such
authority would bave to be exercised within the framework of section 1102 of
the act.

The basic purpose of 8. 1540 is to equip this Government with the authority
over rates in foreign air transportation equivalent to that possessed by other gov-
ernments. Given the present system for formulating rates in foreign air trans-
portation and the terms and conditions of existing bilateral air transportation
agreements, this anthority is particularly desirable.

The bill as passed by the Senate contains one very substantial amendment to
the Board's original proposal which we believe requires careful consideration
by your committee, The original Board proposal provided that its orders requir-
ing discontinuance of rates or practices or suspension of tariffs would be subject
to the approval of the President. The Senate amendment requires only that
such orders be reported to the President prior to publication.

The statement on international air transport policy of April 1963, in urging
this legislation specifically provided that the exercise of such authority by the
Board should be subject to the President’s approval. This was because inter-
national air transportation is an integral aspect of this Nation's foreign affairs,
This being the case, it would seem very unwise to remove one area of foreign
affairs from the effective control of the President. In enacting legislation de-
signed to give this Government an effective means of controlling international
air rates, we should not fragment the basic responsibility for the conduct of for-
eign affairs which the President bears.

We urge favorable action on this bill, amended to conform to the Board's
original proposal.

The Bureau of the Budget has advised that there is no objection from the
standpoint of the administration’s program to the submission of this report to
your committee.

Sincerely,
N. E. Harary, Administrator.

CIvin AERONAUTICS BOARD,
Washington, D.C., March 30, 196}.
Hon. Orex HAREIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DeAR M. OHATRMAN : This is in further reply to your letter of December 30,
1963, requesting a report by the Board on 8. 1540, an act to amend the Federal
Aviation Act of 1958 to provide for the regulation of rates and practices of air
carriers and foreign air carriers in foreign air transportation, and for other
pPurposes.

The provisions of S. 1540 are identical to those of H.R. 6400, which is also
pending before your committee, except for the fact that under the Senate bill
orders of the Board, other than those relating to the removal of discriminations,
directing an air carrier or foreign air carrier to discontinue a rate in foreign
air transportation or suspending tariffs of earriers for such transportation need
only be reported to the President prior to publication, while under the House
bill Presidential approval of such orders is required.

As the Board peinted out to your committee in a letter dated May 29, 1963,
urging that favorable consideration be given to H.R. 6400, the provisions of such
bill are identical to those of a draft bill submitted by the President to the Con-
gress on May 14, 1963. The Board reiterates, therefore, its endorsement of H.R.
6400, and urges that prompt and favorable consideration be given to such bill
rather than to S, 1540.

The Board has been advised by the Burean of the Budget that there is no objec-
tion to the submission of this report from the standpoint of the administration's
program.

For the Civil Aeronautics Board :

Harorp R. SANDERSON, Secretary.
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GENERAL COUNSEL OF THE DEPARTMENT OF COMMERCE,
Washington, D.C., April 9, 1964.
Hon. Orex G. Hagrr1s,
Chairman, Committce on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DEAR Mg. CinAIRMAN @ This is in further reply to your request for the views of
this Department on 8. 1540, an act to amend the Feueral Aviation Aet of 1938
to provide for the regulation of rates and practices of air carriers and foreign
air carriers in foreign air transportation, and for other purposes.

S. 1540 deals with oversea air transportation (ie., transportation from the
continental United States to U.S. ferritories and pnssessions or between U.S.
territories and possessions) and foreign air transportation (i.e., transportation
between the United States and any place outside thereof but not including over-
gea transportation).

This act (1) sets forth the duties of the air carriers and foreign air carriers in
foreign air transportation in establishing just and reasonable rates and prac-
tices; (2) requires that orders of the Civil Aeronauties Board directing an air
carrier or foreign air carrier to discontinue a rate or practice for foreign air
transportation and actions of the Board suspending tariffs filed by such carriers
for such transportation be reported to the President; (3) extends the Board's
authority over the rates of U.S, earriers in oversea air transportation from the
present right to preseribe only maximum and minimum rates to the right to
prescribe exact rates (the Board now has this authority in respect to rates for
interstate truansportation) ; (4) extends the public interest factors to be con-
sidered by the Board in acting on rates to cover foreign air carriers as well as
U.S. air earriers; (5) eontinues existing authority of the Board to order an air
arrier or a foreign air carrier to remove a diserimination, preference, or prejudice
in its foreign air transportation rate structure, aud authorizes the Board to require
discontinuance by the earrier of the unreasomanble or discriminatory rate or
practice, as well as provides new authority to preseribe the lawful rate or prac-
tice ; and (6) nuthorizes the Board to suspend rates and practices of air carriers
or foreign air carriers in foreign air transportation pending hearing. The Board
presently has this authority over air carriers in interstate and oversea air
transportation.

A receut statement of international air transport poliey, approved by the
President, recommended that “* * * Congress should adopt legislation which
would give to the Civil Aeronauties Board authority, subject to approval by the
President, to control rates in international air trunsport to and from the United
States.”

H.R. 6400 and 8. 1540 in its original form, introduced at the request of the
President, give effect to the “Statement of International Air Transport Policy”
by giving the Board power to approve or disapprove the rate of United States
and foreign international air carriers similar to the power it now has with re-
spect to domestic carriers.

For some time, the Board has sought additional rate powers in foreign air
tranpsortation. At the present time, some foreign governments unilaterally
control the rates of the U.S. air carriers, but the United States does
not have the machinery to control the rates of foreign air carriers. It is in this
area that the power to control rates and tariffs is desired. Because of the
responsibilities of the President in the area of foreign affairs we supported legis-
lation that would subject CAB aetion in this field to Presidential approval.

We endorse enactment of H.R. 6400 and would therefore support S. 1540 if
amended to the original language making the CAD orders regarding rates for
foreign air trausportation by air carriers or foreign air carriers subjeet to the ap-
proval of the President.

We have been advised by the Bureau of the Budget that there wonld be no
ohjection to the submission of this report. and further, that enactment of H.R.
6400 or 8. 1540 if amended as recommended herein would be in accord with the
program of the President.

Sincerely,
Roserr E. GriEs.
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DEPARTMENT OF STATE,
Washington, April 27, 1964.
Hon. OreN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DeAr Mr. CHAIRMAN: In your letter of December 30, 1863, you requested the
Department's views on 8. 1540, an act to amend the Federal Aviation Act of
1958 to provide for the regulativn of rates and practices of air carriers and
foreign air carriers in foreign air transportation, and for other purposes,

Except for one amendment made by the Senate, S. 1540 is identical to H.R.
6400, which has already received the ungualitied support of the Department.
In our letter to you dated July 26, 1963, we analyzed in detail each of the pro-
visions of H.R. 6400, the effect which its passage would Lave on our exiensive
network of bilateral aviation agreements, and the reasons why this country
would be in a considerably more favorable position vis-a-vis foreign countries
if the legislation were enacted. We strongly urged prompt enactent of the
bill, and we renew that support now.

The purpose of 8. 1540, as you know, is to give to the Civil Aeronnutics Board
authority to preseribe rates and practices and to suspend tariffs in international
air transportation to and from the United States under (he same standards now
applicable to interstate transportation. The question raised by the amend-
ment to the bill made by the Senate is whether this discretionary authority is
to be exercised subject to the approval of the President. The Senate amend-
ment would remove the requirement of approval by the President of any order
granted pursuant to the new authority, and substitute simply a requirement to
reporting such order to the President before publication.

The Senate amendment would remove the power to fix rates of international
air transportation from policy review by the President. Removal of this power
from Presidential review would fragment the President’s anthority over the con-
duct of foreign affairs. This could be justified only if international air rate-
making were not an integral aspect of our foreign relations. However, the in-
cidents surrounding the North Atlantie rate dispute during the spring of 1963
demonstrate the interrelationship of aviation ratemaking, like other aspects of
economic regulation of international transporation, with our overall foreign
relations. The history of this dispute leaves no doubt that international rate-
making has vast and far-reaching foreign policy ramifications. We would con-
clude, therefore, that the President’s constitutional powers over foreign affairs
require that the international ratemaking function, being an integral aspect of
foreign affairs, should be subject to poliey review by the President.

The executive branch, of course, does not propose to become directly involved
in details of ratemaking. But the exercise of this function wounld affect onr
foreign relations to at least the same extent as exercised by the Civil Aeronautics
Board of the other powers relating to regulation of international air transporta-
tion now contained in sections 401 and 402 of the Federal Aviation Act. Sec-
tion 801 authorizes review in these latter cases and we see no justification for
drawing a distinetion between these cases and the new powers to be granted by
H.R. 6400.

Moreover, as a practical matter, it wounld appear that elimination of Presi-
dential review has the correlative effect of subjecting international ratemaking
decisions to the process of judicial review as required by section 1006 of the
Federal Aviation Act. As the law now stands, Board actions which are subject
to Presidential review under section 801 are immune from judicial review under
section 1008, Accordingly, if the requirement of Presidential review ig elim-
inated, it would appear as though these decisions would then become subject to
judicial review. If the powers available under S. 1540 are ever to be exercised, it
would probably be essential that they be exercised promptly. IPresidential review,
rather than the cumbersome and time-consuming process of review in the courts
of appeals, would permit this expeditious action,

In summary, we reiterate our support of the objectives of 8. 1540 and FL.R.
6400. We continue to be concerned by the problem of rates in international air
transportation for the aviation industry, the traveling publie, and for the overall
foreign relations of the United States. We favor enactment of 8. 1540 as
originally introduced ; i.e., with the powers over rates in international transporta-
tion subject to Presidential approval.

46-409—65——2
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The Bureau of the Budget advises that there is no objection to the submission
of this report and that 8. 1540 as introduced on May 15, 1963, would be in
accord with the program of the President.

Sineerely yours,

For the Secretary of State :

FrepericK 3. DUurToN,
Asgistant Secretary.

ExecuTIVE OFFICE OF THE PRESIDENT,
BUREAU oF THE BUDGET,
Washington, D.C., April 27, 1964.
Hon. OrReN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DEar Mi. CHAIRMAN : This is in response to your request for the views of the
Bureau of the Budget on 8. 1540, a bill to amend the Federal Aviation Act of
1958 to provide for the regulation of rates and practices of air carriers and for-
eign air carriers in foreign air tra nsportation, and for other purposes, which has
been passed by the Senate,

As introduced, at the request of the President, 8. 1540 and H.R. 6400 were
identical. Their purpose is to give the Civil Aeronautics Board authority to pre-
scribe rates and practices of air carriers, both 1.8, and foreign, and to suspend
tariffs in international air transportation to and from the United States. As
proposed the legislation would have made the Board's authority subject to ap-
proval of the President in view of his preeminent responsibilities in the area of
foreign policy.

As passed, 8. 1540 would give the Civil Aeronautics Board ultimate aunthority
over international air rates and provide only that the President be informed of
Board actions. The Bureau of the Budget wounld be strongly opposed to the
enactment of 8. 1540, in its present form, as a serious abridgement of the powers
and responsibilities of the President in the realm of foreigm policy.

The Dureau of the Budget endorses the views being expressed by the Depart-
ments of State and Commerce in reports being sent to your committee and urges
that the bill be restored to its original text. If thus amended the bill would be
in accord with the program of the President.

Sincerely yours,
Prarrr 8. HucHEs,
Assistant Director for Legislative Reference.

The Cramyran. I think it is generally understood that the question
of international rates came to a head sometime ago when a controversy
resulted between this country and other nations regarding rates to
be charged.

I am sure that it will be developed that TATA could not come to an
agreement which resulted in a head-on crash between airlines operat-
ing in this country and our own airlines operating in other countries.

Obviously, the question of the Bermuda-type agreements arises in
connection with this matter. There are many questions that should
be developed since this is quite a departure from, or would be quite
a departure from, the procedures that we have had over the years.

I }m\'e a feeling there will be some disagreement developing during
the course of the hearings but it will be the purpose of the committee
to try to develop all these questions with a view of trying to resolve
the issue in the stt interests of our own country and, of course, our
own airlines, which compete with airlines from other countries coming
to this country.

So, I should think that during the course of the hearings we would
like to know something about the difficulty in TATA, just what the
problem is that requires us to consider a complete departure from what
we have experienced over the last many years, and find out how it




AMENDING FEDERAL AVIATION ACT OF 1958 b

affects our own airlines, what they have to do or do not have to do
and why the Government should have this authority.

To start off this in effort to obtain information, the Chairman of
the Civil Aeronautics Board is the first witness.

Mr. Boyd, I know you have been interested in this problem for
some time. For several months, I have had in mind to give you a hear-
ing as I told you from time to time.

We are glad to have you and we are glad to have your statement.

STATEMENTS OF HON. ALAN S. BOYD, CHAIRMAN; JOHN WANNER,
GENERAL COUNSEL; JOSEPH WATSON, DIRECTOR, BUREAU OF
INTERNATIONAL AFFAIRS; IRVING ROTH, DIRECTOR, BUREAU
OF ECONOMIC REGULATION ; AND AL STOUT, CHIEF, COMMERCIAL
RATES SECTION, CIVIL AERONAUTICS BOARD

Mr. Boyp. Thank you, Mr. Chairman.

[ am accompanied this morning by Mr. John Wanner, General
Counsel of the Civil Aeronautics Board, Mr. Joseph Watson, our Di-
rector of our Bureau of International Affairs, Mr. Irving Roth, Di-
rector of the Burean of Economic Regulation, Mr. Al Stout, who is
Chief of our Commercial Rates Section.

The Civil Aeronautics Board appreciates this opportunity to pre-
sent its views with respeet to H.R. 1716, H.R. 6400, and S. 1540.

FI.LR. 1716 would amend the Federal Aviation Act of 1958 so as
to give the Board power to suspend tariffs of United States and for-
eign air carriers engaged in foreign air transportation.

H.R. 6400, on the other hand, would not only give the Board power
to suspend tariffs of such carriers, but would also empower it to
regulate the rates and practices of the carriers.

S. 1540 is identical to HLR. 6400 except for the fact that under
the Senate bill actions and orders of the Board would only have to be
reported to the President prior to publication, while under the House
bill his approval would be 1'0quirurll. Since this is the only difference
between l]l'.R. 6400 and S. 1540, I propose to limit my comments to
H.R. 1716 and H.R. 6400 except to the extent necessary to discuss
this variation.

As the Board has stated in reports to your committee, it strongly
urges that favorable consideration be given to H.R. 6400 rather than
to H.R. 1716.

H.R. 6400

H.R. 6400 is identical to draft legislation submitted by the President
to the Congress on May 14, 1963. The bill is in furtherance of the
recommendation in the “Statement on International Air Transport
Policy,” approved by the President on April 24, 1963, that Congress
should adopt such legislation.

As your committee knows, this statement of policy was based on a
report, submitted to President Kennedy by an Interagency Steering
Committee, consisting of representatives of the Federal Aviation
Agency, the Bureau of the Budget, the Civil Aeronautics Board, the
Agency for International Development and the Departments of State,
Defense and Commerce, appointed by him in September 1961 to study
U.S. international air transportation policies and problems. ;
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The President recognized that the recommendations made were con-
sistent with the interests of our carriers and the needs of travellers
and shippers, and at the same time took account of the legitimate inter-
ests of other countries and the prinicples which govern this Nation in
international aviation matters.

Specifically, he said :

The U.S. air transport policy takes into account all of the U.S. inter-
ests : the health and growth of our earriers, the contributions which air transport
can make to our national security, and above all the needs of the consumer—
the traveler and shipper. It does so in a way which considers the legitimate
needs of other nations, and the basie prineiples under which we conduct our inter-
national relations.

In addition to implementing these objectives, FI.R. 6400 also is con-
sistent with the views of the Board since 1942 that it should be given
power to regulate rates in foreign air transportation.

In point of fact, the Board repeatedly has urged legislation in this
field up to and including the 87th Congress. During the 87th Con-
gress we recommended that consideration of the legislation be de-
ferred until completion of the Interagency Steering Committee study.

Before discussing the provisions of the bill, I believe that it would
be helpful to comment on the premise in the statement of policy that
the Board should be empowered to regulate rates in foreign air trans-
poration because of the need “for more eflective governmental influ-
ence on rates” to protect the needs of the traveler and the shipper.

The fact of the matter is that the Board now has no really effective
method by which it ean protect travelers and shippers against foreign
rates which are too high.

Similarly, the Board lacks power to prevent the establishment of
rates which are so low as to endanger the financial health of the
carriers.

At the present time, the only direct authority which the Board has
over foreign rates charged by either our carriers or foreign air car-
riers is the power to remove any discrimination found to exist after
notice and hearing. But as to level of rates—that is, whether they
are too high or too low—the Board has only indirect powers in this
area through its u]}pro\-‘n] of rate agreements between carriers reached
through IATA, the International Air Transport Association.

As I shall point out later, this is not only indirect but also quite
ineffective in critical situations.

The Board’s present. power to approve rate agreements of the TATA
carriers is derived from the requirement in section 412 of the Federal
Aviation Act that agreements between our carriers and other earriers
affecting air transportation shall be filed with the Board for its
approval.

If the Board approves, all of the carriers who are parties to the
agreement are relieved, through the application of section 414 of
the act, from what otherwise would be an antitrust violation of
fixing rates by agreement.

On the other hand, if the Board disapproves, the carriers are then
unable to act in concert without risking antitrust proseeution, but
must all act individually in filing their rates.

When they do so, however, the Board is powerless to prevent the
carrier from filing any rate it chooses—the rate filed may be wholly
unacceptable from the standpoint of conventional rate-fixing criteria.
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Thus, a rate may be either too high, or it may be so low as to
endanger the financial health of the earriers, without the board being
able to deal with the matter.

The contrast between the Board’s powers with respect to rate in
interstate and foreign air transportation further points up the need
for additional authority over foreign rates.

In interstate air transportation the Board has full authority to fix
rates after notice and hearing, and it may suspend the operations
of new tariffs for interstate transportation pending a determination
of the lawfulness of such tariffs. It is this power which the Board is
seeking here for foreign air transportation; that is, the power to
fix rates and suspend fariffs. The Board could then take effective
action in the foreign field as it may now taken in the domestic field.
at the same time, recognition would be given to the differing problems
involved in the two types of transportation, and the foreign policy
factors involved, by making the new powers discretionary and sub-
jecting their exercise to the approval of the President.

Specifically, the Board would have discretionary authority under
H.R. 6400 to prescribe rates and practices and to suspend tariffs in
foreign air transportation under the same conventional ratemaking
standards that apply to interstate air transportation.

I emphasize that the authority is diseretionary, since this confers
flexibility of action in this Government in view of the special con-
siderations which exist in foreign air transportation.

Similarly, orders of the Board directing an air carrier or foreign
air carrier to discontinue a rate in foreign air transportation or sus-
pending a tariff would be subject to the approval of the President.

However, orders relating to the removal of discrimination would not
require the President’s approval since the act, presently permitting
such orders, does not impose such a requirement.

In addition, the bill would place an affirmative duty upon the car-
riers to establish just and reasonable rates and practices relating to
foreign air transportation.

Finally, the existing power of the Board over rates and practices in
oversea air transportation would be modified so as to correspond with
those which it presently has with respect to interstate air transporta-
tion, and which are proposed for foreign air transportation.

At this point, I believe that it would be advisable to point out why
the Board considers that the provision in H.R. 6400 requiring Presi-
dential approval is preferable to the provision in S. 1540 requiring
that such orders only be reported to the President prior to publication.

The requirement in H.R. 6400 was incorporated therein as the result
of a recommendation in the report of the Interagency Steering
Committee.

The Committee reached the conclusion that Presidential approval
was imperative because of the significant impact that the regulation
of rates and practices in foreign air transportation would have upon
the relations of the United States with the countries whose carriers
would be affected.

One of the things that no doubt influenced the Steering Committee
in making such a recommendation was the fact that at the present time
section 801 of the act requires that the issuance, amendment, or trans-
fer by the Board of a certificate authorizing an air carrier to engage in
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oversea or foreign air transportation, or any permit issuable to any
foreign air carrier, shall be subject to the approval of the President,
and that giving the Board authority to control rates in international
air transportation would substantially add to its powers over foreign
air carriers.

Obviously, the provision was designed to provide assurance that the
additional powers would be exercised in conformity with our interna-
tional obligations and with the overall foreign policy interests of the
United States,

While it is true that such orders are essentially technical or
economic in nature, they could have a serious effect on our inter-
national relations as evidenced by the dispute a year ago with the
British and other countries regarding the North Atlantic round trip
discount fare.

I would now like to describe how international rates in air trans-
portation are fixed and the various intergovernmental agreements
governing them, since I believe that a knowledge of these procedures
and agreements is essential in order fully to understand the effect
of the Board’s present and proposed powers on international rates.

Since 1946, most rates and fares in international air transportation
have been determined collectively by carrier representatives at the
Traffic Conference of the International Air Transport Association,
subject to subsequent approval by the governments concerned, includ-
ing the United States.

Thus, if all of the governments concerned approve the rates agreed
upon at the Conference, they become effective and no problems arise.
As a practical matter, most airlines have generally known what their
governments would approve before they participated in a traflic con-
ference and, over the years, carrier and governmental agreement has
usually been reached.

However, in order to take care of the situation where TATA is
unable to agree on a rate, or where a rate is agreed upon by TATA
but is disapproved by one or more of the governments concerned, or
where the carrier concerned is not a member of TATA, most air
transportation agreements between the United States and the various
countries contain rate articles relating to the rates to be effective in
such instances.

Almost all of the outstanding air transport agreements between the
United States and foreign countries are of the Bermuda type. The
rate article in such agreements provides essentially that disputes
between two countries with respect to proposed new rates shall, if
possible, be settled by the governments before the rates go into effect.

If the two governments cannot, agree, then the article provides for
arbitration of the dispute and a commitment by each country to use its
best efforts to implement the arbitration award.

The status of a proposed rate during the period of time required
for consultation and arbitration is dealt with in alternative provi-
sions of the bilateral agreement.

Paragraph (f) of the rate article is in effect during the time that
the Board; that is, the CAB, does not have power to suspend and fix
rates in foreign air transportation, while paragraph (e) would go
into effect if the Board did obtain such power from the Congress.
The differences between these two paragraphs are of great importance
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in deciding on the substance of any legislation Congress should enact
in this field. '

At the present time, of course, paragraph (f) is in effect. Para-
graph (f) provides that where one country is not satisfied with the
rate proposed by the carrier of the other country, the objecting
country can attempt to resolve the difficulty by discussing the problem
with the other country, but if those efforts fail then the {)Iajmrting
country “may take such steps as it may consider necessary to prevent
the inauguration or continuation of the service in question at the
rate complained of.”

Paragraph (e) of the rate article, which would be applicable in the
event of enactment of legislation such as H.R. 6400, provides that
where there is a dispute as to a proposed rate, that rate goes into
effect provisionally—that is, pending completion of arbitration—
unless the country of the carrier proposing the rate sees fit to sus-
pend it.

Thus, enactment of FL.R. 6400 would ferminate the present right of
a foreign country to suspend the rates of U.S. carriers since such
rates would go into effect provisionally pending settlement of the
dispute in accordance with the arbitration procedures.

Moreover, the Board would have the power, notwithstanding objec-
tions by a foreign country, to suspend and fix new rates of U.S.
carriers and to modify existing rates of such carriers which it
considers uneconomic. '

The Board would, at the same time, lose the right, which it
theoretically has now under the bilateral agreements, to suspend the
rates of foreign air carriers, since such rates would go into effect pro-
visionally pending arbitration. I emphasize that the right which
would be lost is a “theoretical” one since the Board now lacks statu-
tory power to suspend any rates in foreign air transportation. This
absence of power has resulted in a one-way street in which foreign
governments have been able to take unilateral action against our
carriers, while we have not been able to do the same with respect to
theirs.

The Board firmly believes that the advantages of HLR. 6400 greatly
outweigh its disadvantages, because the prime need for rate control
is the protection of the American publie 1]mm excessive rates charged
by the TATA carriers with the assistance of their governments.

Carriers accounting for the vast preponderance of international air
traffic belong to TATA. These foreign carriers and their govern-
ments have, in general, pursued a high rate policy which we believe
arises in large measure from a desire to offset the effect of un-
economical or prestige routes and possibly from higher costs in many
cases,

In contrast, the U.S.-flag carriers ave the most efficient in the world
and generally speaking can afford to charge lower rates than their
foreign competitors. Therefore, the principal need is for legislation
which will permit the lower rates of our carriers to be put into effect.

The validity of such an opinion is supported by the dispute of a year
ago with the British and other countries regarding the reduction of the
round trip discount agreed upon by the United States and foreign
carriers at the TATA Conference held at Chandler, Ariz.
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As your committee knows, despite the Board’s disapproval of the

reduction of the round trip discount, the governments of several Euro-

ean countries insisted that the increased fares be placed in effect by
Inited States and other earriers.

I'f provisions similar to those in H.R. 6400 had been in effect, and
if as a consequence paragraph (e) of the rate article had been op-
erative, the Board would have had the power to require the U.S.-flag
carriers to charge the lower pre-Chandler fares and the foreign gov-
ernments would have been unable unilaterally to prevent them from
doing so.

The sole recourse of the foreign countries under these circumstances
would be the consultation and arbitration provisions of the bilaterals.
Moreover, for competitive reasons the foreign air carriers would have
been compelled to follow suit and charge the lower fares charged by
the U.S. carriers. Thus, the rate authority would have operated for
the protection of the American traveling publie, and 1 might add
parenthetically, for the entire traveling publie,

Although our objective of lower rates in the North Atlantic has in
a large measure been realized for the current season, this does not mean
that the legislation is not needed or that we will be equally successful
the next time.

To say that “it was not easy to do” is probably the understatement
of the year—in faet a major erisis oceurred and a lot of hard work and
cooperation by governments and carriers were necessary.

Fortunately, we already know that traffic across the North Atlantic
has been up sharply since the new fares became effective on April 1,
and we are confident that the lower fares are at least partially re-
sponsible.

As I have pointed out, the United States wonld lose the theoretical
right to suspend the rates of foreign air earriers if HL.R. 6400 is adopted
and the provisions of paragraph (e) come into effect.

In our judgment, however, the loss is relatively unimportant. The
power to suspend is of value primarily in eases where a foreign carrier
proposes a rate which is uneconomieally low, because in the absence
of the power to suspend the rate our carriers must meet it or suffer
severe diversion,

While this may have been a major problem a few years ago the
threat of cutrate competition appears to have diminished.

Moreover, it is important to note that rate cutting has been confined
primarily to a few non-IATA carriers, and that the governments of
most of these carriers either do not have bilateral agreements with the
United States, or have agreements which do not contain provisions
similar to those of paragraph (e). Thus in these cases there is no
paragraph (e) prohibiting suspensions, and the Board could suspend
and fix rates of such carriers, whether they are too high or too low.

In addition, if it develops, after experience under the legislation,
that the provisions of paragraph (e) do not sufficiently protect the
overall public interest of the United States, the agreements containing
the provisions of paragraph (e) conld be renegotiated.

One objection which has been advanced against giving the Board
rate control authority is that it would deprive 11.S. earriers of the
flexibility necessary to participate in TATA rate conferences, and
that the IATA procedures for establishing a fair and sound rate struc-
ture for international air services wonld he impaired.
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The Board does not believe that this is a sound objection. From
long experience in rate and other international matters, the Board 1s
fully aware of the problem of negotiating flexibility, and has no in-
tention of using its rate power In a manner inconsistent with the
continuance of IATA as the basic mechanism for determinig interna-
tional rates and fares in the first instance.

For a number of years the Board has followed the practice of con-
sulting with our carriers prior to IATA conferences and advising them
of the Board’s views concerning changes in the IATA rate structure.

In establishing these guidelines the Board has been aware of the
need to permit negotiating flexibility on the part of our carriers, and
this would obviously continue to be necessary if rate legislation is
adopted. Indeed, enactment of H.IX. 6400 would probably improve
the negotiating position of our carriers, since it would be backed by
greater power in the Board.

It has also been urged that if the United States were given unilateral
power to fix rates, this could lead to widespread adoption of the same
practice by other countries, to frozen rates, and to loss of negotiating
flexibility on the part of all carriers participating in the JATA
conference,

The short answer to this is, of course, that virtually all other coun-
tries do have authority to fix the rates of their and our carriers, and
will use that power wlen they deem it necessary, as the recent contro-
versy with the DBritish and other countries regarding the Chandler
fares demonstrated.

This authority is derived from many sources other than direct statu-
tory rate authority, such as decrees, regulations, direct power derived
from the air sovereignty of the country according to the constitutional
structure of that government, and provisions in bilateral agreements
which have the effect of law without implementing legislation.

A further contention has been made that the fixing of international
rates is a multilateral problem, that no one government can expect to
impose its will on other governments, that even two governments bi-
laterally cannot solve a multilateral rate problem effectively and suc-
cessfully, and that the problem can best be handled by the carriers
through the IATA machinery. §

We can largely agree with this point. One need become only gen-
erally familiar with the complexity of international rates to appreciate
the tremendous difficulty of reconciling different viewpoints, and the
need for an organization such as TATA.

Indeed, the international air transport policy study recently re-
Jeased recognizes this quite clearly when it states that “this multilat-
eral mechanism (IATA), though it has some drawbacks, seems to be
the most practical one we can achieve, and it should be maintained.”

The fact is, however, that legislation is needed in addition to and as
a supplement to the ITATA machinery. The knowledge by the IATA
carriers that the Board lacks effective power to back up its positions
with regulatory action obviously diminishes the Board’s influence over
TATA actions.

Thus, power to suspend and fix rates would be a powerful force for
reasonable rates even if that power were never exercised.

Morever, this lack of effective power in the Board becomes an im-
portant factor which inhibits and restricts our final action upon TATA
resolutions after the carriers have reached agreement.
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Clearly, the Board must think twice before disapproving an TATA
resolution when the consequences of our disapproval are such as to
throw all power into the hands of other governments while the Board
must stand helpless with respect to either the suspending or the fixing
of rates,

Furthermore, the TATA mechanism does not always solve the dif-
ficult problem with which it is set up to grapple. The carriers them-
selves may sometimes be unable to reach agreement, and an open-rate
situation comes into being.

Or some government may disapprove the rates established by TATA
and for this reason an open-rate situation is brought about, the very
situation which recently existed on the North Atlantic.

Finally, there are some important operations by carriers who are not
participants in IATA. In all of these situations it seems abundantly
clear to us that this Government should not be deprived of the tools
necessary to take effective action in the fixing of rates.

On balance, therefore, the Board firmly believes that from the view-
point of the public interest, especially the traveling and shipping pub-
lie, Congress should enact H.R. 6400, and that loss of the right to
suspend the rates of the foreign air carriers which are subject to the
Bermuda rate provisions will be a small price to pay.

H.R. 1716

H.R. 1716, which is sponsored by the Air Transport Association,
would amend the act so as to empower the Board to suspend proposed
tarifls of air carriers and foreign air carriers relating to foreign air
transportation, as well as existing tariffs of foreign air carriers, for
a period or periods not exceeding 365 days.

In the case of suspension of a proposed tariff, the tariff, in effect
immediately prior to the filing of the new tariff would be maintained.

In the case of suspension of existing tariffs, the foreign air carriers
could use the lowest or most advantageous tariff currently in effect for
air carriers engaged in the same foreign air transportation.

Certain criteria would have to be taken into consideration by the
Board in exercising its suspension power. The Board would also be
given the same power to prescribe rates and practices for air carriers
In oversea transportation that it now has with respect to interstate
alr transportation.

It is clear that the ATA bill provides the Board only with the power
to suspend rates, and does not give it the power to fix rates of either
United States or foreign air carriers engaged in international air
transportation.

It is equally clear that the bill does not bring into force the provisions
of paragraph (e) of the rate article of the Bermuda-type lbilaterals_.
under which a proposed rate in dispute goes into effect unless the coun-
try of the carrier proposing the rate sees fit to suspend.

On the contrary, it leaves in effect the provisions of paragraph (f),
under which a country objecting to a proposed rate may take such
steps as are necessary to prevent the rate from going into effect. The
bill must, therefore, be reviewed in light of this background in deter-
mining whether or not it gives the Board the necessary power to protect
the American public from unreasonably high rates imposed by foreign
air carriers acting through TATA in concert with their governments.
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There is only one area in which the ATA bill would be advantageous,
and that is in the situation where a foreign carrier files a rate which is
uneconomically low.

In such a case the Board would be able to suspend the rate—some-
thing it cannot do now, nor could do in the case of carriers subject to
the Bermuda rate provisions if H.R. 6400 is enacted.

As I have previously stated, however, the problem of rate-cutting in
international air transportation is now minor, and has been confined
primarily to a few non-IATA carriers,

I also indicated that carriers accounting for the vast preponderance
of international air traflic belong to IATA, and that these foreign car-
riers and their governments have, in general, pursued a high rate pol-
icy. On the other hand, we believe the U.S. carriers are generally the
low-cost carriers and the most efficient.

The ATA bill is deficient in a number of respects from the standpoint
of giving the Board the necessary power to protect the American pub-
lie against unreasonably high rates. Its most basic defect is the fact
that no power whatsoever would be conferred upon the Board after the
expiration of the 365-day suspension period.

Although it is contemplated that settlement of a disputed rate would
be negotiated during the suspension period, the inability of the Board
to control the rate at the end of the period would tend to weaken this
Government's hand in any such negotiations.

Moreover, even where negotiations would not be a factor, i.e., where
the Board was dissatisfied with the rate of U.S.-flag carriers, the power
to suspend would be futile since the carrier would be able to put the
rate into effect at the end of the 365-day period regardless of the
Board’s wishes.

One of the most glaring inadequacies of the bill is the fact that the
right of a foreign country to suspend rates filed by 17.S. carriers would
not. be terminated by its enactment, since paragraph (f) of the
Bermuda-type bilaterals would be left in effect.

Let us suppose, for example, that both the U.S. Government and
the .S, carriers desire to put into effect lower fares at the next TATA
traffic conference, but that the conference fails to reach agreement on
the fares because one or more carriers, under the unanimity rule, veto
a fare reduction.

In this case, despite the wishes of our Government and our carriers,
the foreign governments would be free, under paragraph (f), to
suspend any reduced rates proposed by our carriers following the
breakdown of the IATA procedures.

In fact, the Board may be confronted with this precise situation in
the transpacific area within the next 6 to § months. It is not know to
what extent U.S. carriers will advocate lower rates for this area. How-
ever, even if they do, they as well as the Board could be prevented from
putting such rates into effect because of the opposition of foreign
governments,

Moreover, the power to suspend foreign rates would result in
minimal advantages or be illusory in most instances. There would
appear to be little necessity for suspending unduly high rates of for-
eign carriers since they would not result in injury to U.S. carriers.

Also, the power to suspend an existing rate of a foreign air carrier
could probably be used in very few instances because the foreign air
carrier would be entitled to charge “the lowest, or the most advanta-




24 AMENDING FEDERAL AVIATION ACT OF 1958

geous to it, of such rates” as may be currently in effect for air carriers
engaged in the same foreign air transportation.

n a great many cases the U.S, carrier would be charging the same
rate (due to IATA, competitive forces, or by order of a foreign coun-
try) as the rate of the foreign air earrier which would be suspended.
The suspension would, therefore, have no practical effect. Where un-
duly low rates are filed by carriers of countries not having Bermuda-
type bilaterals, as is likely to be the case, the I3oard should not be
limited to mere suspension of the rate, but should also be able to pre-
scribe a correct rate.

Finally, the ATA bill is deficient because it does not give the Board
power to regulate the rates of our own carriers. While we can hope
that it would rarely be necessary to require our carriers to increase or
decrease their rates, such occasions may arise.

Whenever foreign carriers, governments and our own carriers favor
high rates, the traveling and shipping public can be protected by the
Board only if it has power to regulate the rates of the U.S.-flag
carriers.

This would conclude my discussion of the ATA bill except for the
fact that ATA contended at the hearings on S. 1540 and no t\oul)t will
repeat such contentions here, that only suspension power is necessary
because the Board has power under section 402 of the act to insert
conditions dealing with rate matters in the permits of foreign air
carriers.

The Board is unable to agree that any effective control over the
suspension and fixing of rates could be achieved under this section.
Section 402 of the act is the licensing provision which requires that a
foreign air carrier must obtain a permit from the Board before it may
engage in foreign air transportation to and from the United States.

Section 402 (e) provides that the Board may attach to a foreign air
carrier permit “such reasonable terms, conditions, or limitations as, in
its judgment, the public interest may require.”

Although section 402 constitutes a broad grant of authority, it does
not give the Board the power to regulate the level of the rates of
foreion air carriers. E

This view is further snpported by the fact that the rate and tariff

owers which the Board does possess both with respect to foreign and
I.S. carriers are spelled out in precise and definite terms in the act.

The Board has full power in interstate air transportation to suspend
and determine the level of rates in such transportation, and to enre
discrimination in rates or practices. Similar powers are also spelled
ouf precisely with respect to the Board’s anthority over rates in over-
sea air transportation, that is, transportation between the United
States and its possessions, such as Puerto Rico.

In the field of foreign air transportation, the Board is given the
sama nower by section 404 to eure diseriminations with respeet to for-
eign air earriers as it has with respect to U.S. air carriers.

Both foreien and domestic carriers are covered equally with respect
ta the content. filine, and oheervance of tariffs: and proeedures, time
limits, and statutory standards are spelled ont in detail. There is not,
however in this long and detailed enumeration of specific powers any
grant of nower to snsnend or fix the level of rates of either U.S. or
foreign air carriers in foreion air transportation.
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In our view, therefore, an attempt by the Board in these circum-
stances to regulate the level of the rates of a foreign air carrier by
conditioning its license would represent an attempt indirectly to exer-
cise powers which the Congress intended to withhold from the Board.

Finally, even if the Board agreed with ATA that it had power to
exercise some form of rate control under section 402, this power plus
the ATA bill would still be unsatisfactory. Under the prevailing sys-
tem of bilateral agreements, paragraph (f) would remain in effect and
foreign countries would continue to be able to suspend the rates of our
carriers.

SUMMARY

In view of the length of my testimony and the complexity of this
problem, I would like to close with a brief summary :

1. Statutory authority for the regulation of rates in foreign air
transportation is necessary because of the need for more effective gov-
ernmental influence on rates to protect the needs of the traveler and
the shipper.

2. Tl]m Board is virtually powerless at the present time to influence
the level of rates because its indirect power of approval of rate agree-
ments of TATA carriers is ineffective,

3. Legislation cannot provide the perfect solution of all possible
situations, since no one government can expect to impose its will on
other governments.

4. Tt is the opinion of the Board, and it has been supported in this
opinion by the Senate in passage of S. 1540, that the prime need for
rate control will continue to be protection of the American public
from high rates by IATA carriers rather than protection of U.S.-
flag carriers from the low rates of foreign competitors.

5. Enactment of ILR. 6400, and the consequent activation of para-
graph (e) of the Bermuda-type bilateral, would provide the greatest
assurance of obtaining fair and reasonable rates for the public and the
carriers. Foreign governments would be unable to prevent the rates
of our carriers from going into effect, and economie R)I‘COS would pre-
clude the foreign carriers from operating at higher rates.

6. The Board strongly urges, therefore, that favorable consideration
be given to H.R. 6400,

Thank you, Mr. Chairman.

The CuamrmanN. Thank you, Mr. Boyd.

This is obviously a rather complicated problem and it is somewhat
difficult to understand in its full import.

We will, however, try to get a picture of the problem as we go along.

I think that we will need further discussion of these proposals and
what is offered and further explanation of what we are able to do, in
contrast to what foreign governments are able to do, and further ex-
planation of IATA and perhaps more discussion on the so-called Ber-
muda-type agreements which have come into the picture as a result of
the agreements reached by the International Air Transport Associa-
tion in 1947 or 1949,

Mr. Boyp. The Bermuda agreement, I believe was signed in 1946,
Mr. Chairman.

The CrratrmaN, 1946,

Mr. Boyp. Yes,sir.
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The Caamrman. This Bermuda-type agreement is the predominant
program now insofar as international rates are concerned. I believe
that is true, isn’t it ?

Mr. Boyp. Well, the bulk of the bilaterals the United States has
are of the Bermuda type, and the bulk of the rates under which the
carriers operate are set by the International Air Transport Associa-
tion which was given the blessings of the United States and the United
Kingdom at the time the Bermuda agreement was signed.

The Cramsax. But these rates which are finally arrived at in these
various IATA conferences from time to time are primarily insofar as
we are concerned, subject to the so-called Bermuda-type agreement ?

Mr. Boyp. Well, if I understand your question correctly, Mr. Chair-
man, the rates as such are not sub{'w-t to the agreement. The rates are
something separate. What is subject to the agreement is what hap-
pens, after IATA has agreed on rates, if a government disapproves.
That is where the Bermuda agreement comes in.

The Cramyman. And then when that occurs—well now, there is one
section of the Bermuda-type agreement, if they are approved, that
comes into play, and if they are disapproved another section comes
into play, isn’t that right ¢

Mr. Boyp. No,sir,

The Cramyman. What is the difference between (e) and (f)

Mr. Boyp. The difference between (f) and (e) is what power the
Government has where the (Government. disapproves. Under——

The Cramsan. If you get confused, you can imagine how confused
we are going to get,

Mr. Boyp. I can explain the difference, I keep forgetting which is
which. We are under (f) now, and this paragraph (f)—I would
like to read this in full into the record, if I may, Mr. Chairman, be-
cause this paragraph (f) of the Bermuda-type agreement is based
on the assumption that the Civil Aeronautics Board of the United
States will obtain from the Congress rate legislation.

The Cuamyman. Before you do that, let’s get a little better picture
of the Bermuda agreements. |

I am just assuming I don’t know anything about it and it is a pretty
good assumption, I would think, even though I have had the pleasure
of attending one of these conferences in the past, and T think 1t might
be helpful to the members to give a little, first, give a little background
of this thing so we will know what we are talking about.

Mr. Boyn. All right, sir. '

What we are talking about is an executive agreement entitled “Air
Transport Agreement.” The Berinuda agreement was an agreement
reached on the island of Bermuda by a gele_fzut ion from the United
States and a delegation of the United Kingdom, signed in the early
part of 1946, after extensive negotiations throughout 1945, in an effort
to establish the future civil air transportation relations between the
tfwlf; countries and hopefully to provide a model for other countries to

ollow.

The Bermuda agreement was essentially a ecompromise between two
completely different points of view.

The Cuamyan. Between these two countries.

Mr. Boyp. Between these two countries.

The Camyan. Only?
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Mr. Boyp. Well, there were other countries on both sides of the

argument ; but this is just bilateral between these two countries.

“hese differences became apparent at the Chicago conference in
1944 when all of the nations of the free world were invited to a con-
ference by the United States to settle this matter of aviation relations
after the war.

At that time the United States was a very strong proponent of
freedom of the skies. In other words, that civil aireraft should be able
to fly wherever they wanted to go on such frequencies and with such
capacities as they chose, and with no rate regulation.

The United Kingdom was at the complete opposite end of the scale.

The United Kingdom wanted to have complete control over rates,
to have complete control over capacity, to have complete control over
routings, and to have complete control over frequency of o »eration,

Well, as you will recall, this was the irresistable force um} the im-
movable object, so nothing came out of the Chicago convention, to
settle any of this, and it became apparent that there had to be a settle-
ment.

We just could not have a state of affairs after World War II where
nobody knew what the situation was.

So the United States and United Kingdom got together with major
delegations at Bermuda, and they argued for, 1 think 2 or 3 months,
Mr. Chairman, but T am not sure of myself. I know it was a long time,
and they came out with the agreement——

The Craamyan. Major delegations. What are you talking about—
delegations from each of the two countries?

Mr. Boyp. Yes, sir.

The Crammay. Or delegations from each of the other countries?

Mr. Boyp. Just from these two countries.

The Cuamaan. All right.

Mr. Boyp. And they came up with the agreement which has since
been called the Bermuda agreement, which devised or developed
through compromise a series of principles which are called the
Bermuda principles,

Now, these principles as best I can enumerate them from memory,
are, first of all, you have a route annex which is not a principle but this
is just deciding who gets what route over which the carriers can fly.

Then there is the principle or policy of multiple designation which
the United States insisted on, that is to say, that either country may
designate one or more of its own carriers to operate on the routes it
has been granted.

This was because of the U.S. belief in the forces of competition.

The second principle was on capacity, that the capacity to be offered
by the carriers of each country should be reasonably related to the
traffic to be carried between those two countries.

However, the carrier managements should have the freedom to
decide how much capacity should be offered.

In other words, in the first instance the carrier management makes a
decision that “we want to put 10 flights a week on,” and neither we
nor the British can say, “No: you should only put 5 flights a week on.”

They have the right under the Bermuda agreement to do this.

It is to be reasonably related to the traffic moving between the two
countries.
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Now, that gets into definitions. Traffic insofar as the United States
and the U.S. carrier is concerned is called third freedom traflic when
that traffic moves from New York to London, that is third freedom
traffic for a U.S. carrier.

When traffic moves on a U.S. earrier from London to New York
that is fourth freedom traflic and this is the traffic on which the ca-
pacity is supposed to be based.

We also have another category or definition which is called fifth
freedom traflic, and that is the traffic which moves from a third coun-
try toa country in the bilateral agreement.

For example, traffic which I’an American or TWA wonld hanl from
Rome to London or vice versa would be fifth freedom traffic, and the
capacity is not supposed to be geared to carry that fifth freedom traflic
under the concept of the agreement.

That fifth freedom traffic is supposed to be generally what is called
fill up traffic.

I have enlarged on this capacity quite a bit, Mr. Chairman, because
then we come to the next policy

The Citatryan. What is first and second freedom traffic?

Mr. Bovyp. First and second, well these are not as far as passengers
are concerned involved—passengers are not involved in first or second
freedom traflic.

I have forgotten what first freedom is. I think second freedom is
the right to operate a civil aireraft through a foreign country and to
make stops for nontraffic purposes. I guess maybe the first is to over-
fly a country with a civil aireraft on peaceful mission.

Two, is to stop in transit for fuel or something like that.

Now, getting back to eapacity, a carrier under the agreement puts
in a certain amount of capacity, a certain number of frequencies. After
a reasonable period of time the other country may say, “We think
you 1’1’:\\'9. got too much capacity. We want to have a capacity consulta-
tion.

This brings up one of our cherished policies from the Bermuda
agreement which is that of ex post facto review, and we say “OK, we
can have a review of capacity after the service has been put in.”

But the service must go in in the first instance, so ex post facto
review is another one of the policies,

What else have we got? I have to call on Mr. Watson here. One
of the other Bermuda phrases is fair and equal opportunity to com-
])ete. That is, the carriers of both countries under the agreement must

wave fair and equal opportunity to compete.

We construe this to mean there are no holds barred insofar as com-
peting is concerned, that this does not mean reciprocity in the sense
that reciprocity is defined by some to mean, “You run a flight and we
run a flight.”

This is not involved. It is that you can run as many flights as youn
want and we run as many as we want subject to the right to have
capacity consultations.

In the capacity consultations the country, either country, may
raise the question of undue effect, which is another one of the Bermuda
principles.

That is to say that even thongh we have this more or less free com-
petition, the agreement provides that the United States for example,
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under the Bermuda agreement, cannot provide so much competition
that it has an undue effect on the operation of BOAC. This would
mean if there is suflicient traflic for everybody to make a living, the
U.S. carriers cannot run BOAC out of business just by adding fre-
quency and capacity, assuming that BOAC has got a fairly reason-
able operation, fairly eflicient.

1f they are operating a dog, that is something else again, but assum-
ing that the operations are comparable in terms of equipment, efli-
ciency, and so forth, then the United Kingdom under that situation
would be able to say, “Hold the phone. You cannot do this to us
under the terms of the agreement.”

And we couldn’t.

But they would have to show it was the action of our carrier in this
instance that was creating the harm, the harmful effect on the British
carrier.

Now, these are the major Bermuda principles, Mr. Chairman.

The Caamryman. In dwsc then come these two provisions, the ones
which you were about to read.

Mr. Boyp. These are in the rate article of the Bermuda agreement,
and paragraph (f) of the rate article in the Bermuda agreement pro-
vides as follows:

Prior to the time when such power may be conferred upon the aeronautical
authorities of the United States—
parenthetically this power is the rate power by legislation to which I
alluded earlier as being assumed—
if one of the contracting parties is dissatisfied with any rate proposed by the
dairline or airlines of either contracting party for services from the territory
of one contracting party to a point or points in the territory of the other
contracting party, it shall so notify the other prior to the expiry of the first 15 of
the 30-day period referred to in paragraph (b) above, and the contracting parties
shall endeavor to reach agreement on the appropriate rate.

Now, if I may interject here this provision means that if one of the
countries disagrees with a proposed rate which has been filed 30 days
before the time the rate becomes effective it must contact the country
whose carrier published the rate within 15 days and say “Let’s talk
about this. We don’t like this rate and let’s see if we can reach an
agreement.”

That is this paragraph.

In the event that such agreement is reached each contracting party will nse its
best efforts to cause such agreed rate to be put into effect by its airline or airlines.
It is recognized that if no such agreement can be reached prior to the expiry of
30 days the contracting party raising the objection to the rate may take such
steps as it may consider necessary to prevent the inauguration or continuation
of the service in question at the rate complained of.

That is paragraph (f) and that is the paragraph under which we are
and have been living, Mr. Chairman, and that is why the foreign coun-
tries last spring were able to force our earriers to raise their fares over
our stringent and violent objections, because they complained about
our rate. We talked, they were dissatisfied, so 1n the words of the
agreement they took such steps as they considered necessary, and

The Cramyan. And that step was, “If you don’t agree to the rate
we suggest you don’t get to land at our airport.”

406-409—65——3
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Mr. Boyp. That was one of the possibilities, Mr. Chairman. Of
course, it worked differently in different countries.

We were very pleased that in one country the government sent offi-
cials out to the airport to collect the difference from passengers on one
of our airplanes when it landed. This was wonderful publicity, I will
tell you, to have Pan American come in with a bargain rate ticket and
this foreign government with a uniformed guard saying, “Give us
$25 extra.”

In other cases there were threats there would be confiscation of the
aircraft and in others there were civil penalties threatened to be im-
posed on the carriers in the way of fines, and also our carriers were
advised in one or two countries if they did not increase their fares they
would be guilty of criminal violation.

So that is where we were, and that is where we are.

The Cramaan. Do most of your bilateral agreements, most of our
bilateral agreements now with foreign nations follow this principle of
the Bermuda type? :

Mr. Boyp. Yes, sir. Yes, sir. We have, as T recall, we have about
48 or 49 agreements, Mr. Chairman, and about three-quarters of them
have the Bermuda type rate article in them.

I can provide the committee with a list of the types of bilaterals we
have.

The Cramsan. I have a list here. T will submit it for the record
and you can look it over to see if you have any corrections. Most of
them are Bermuda type, and in No. 2 there seems to be a new form with
Mexico and the United Arab Republic. Isthat true?

Mr. Boyp. Yes, sir.

(The list referred to follows:)

TYPES OF BILATERAL AGREEMENTS TO WHICH UNITED STATES Is A PARTY AND
ForeiGN COUNTRIES PARTIES TO VArioUus TYPES

1. Bermuda type: 1. Bermuda type—Continued
Australia Venezuela
Belgium Nigeria, Jamacia, and Trinidad
Brazil have assumed obligations of
Canada United Kingdom
Chile 2. New form :
China Mexico
Colombia United Arab Republic
Cuba 3. Short form :
Denmark Pern
Finland Uruguay
France 4. No rate article:
Germany Austria
India Bolivia
Iran Burma
Israel Czechoslovakia
Italy Dominican Republie
Japan Eenador
Korea Greece
Netherlands Iceland
New Zealand Ireland
Norway Lebanon
Pakistan Panama
Spain Paraguay
Sweden Portugal
Switzerland Syria
Union of South Africa Thailand
United Kingdom Turkey
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The Cramaan. Then there seems to be No. 3, a short form with
Peru and Uruguay.

Mr. Bovp. Yes, sir.

The Cuamman. And No. 4, apparently there is no rate article with
a number of countries, primarily snmfler countries which are in-
cluded, you can look over to see if this is true. This might be helpful.

Mr. Boyp. Yes,sir. I am sure that list of yours is correct.

The Cuamman. I will put it in the record if there is no objection
that it go into the record at this point subject to your correction.

Mr. Boyp. Yes, sir.

Mr. Chairman, what we are trying to do, among other things,
is to get under paragraph (e) of the rate article, and I would
like to——

The Cramryan. I think you might as well go ahead and explain
that, Mr. Boyd, so we can get the whole thing here.

Mr. Boyp. Allright,sir. Paragraph (e) provides:

In the event that power is conferred by law upon the aeronautical authorities
of the United States to fix fair and economic rates for the transport of persons
and property by air on international services, and to suspend proposed rates
in a manner comparable to that in which the Civil Aeronautics Board at
present is empowered to act with respect to such rates for the transport of
persons and property by air within the United States, each of the contracting
parties shall thereafter exercise its authority in such manner as to prevent
any rate or rates proposed by one of its airlines for services from the terri-
tory of one contracting party to a point or points in the territory of the other
contracting party from becoming effective if in the judgment of the aeronautical
authorities of the contracting parties whose airline or airlines is or are
proposing such rate, that rate is unfair or uneconomic. I1f one of the con-
tracting parties on receipt of the notification referred to in paragraph (b)
above—

That is the 15-day notice.

The Cuamaan. Paragraph what?

Mr. Boyp. (b) asinbaker. That is the 15-30-day notice.
is dissatisfied with the rate proposed by the airline or airlines of the other con-
tracting party, it shall so notify the other contracting party prior to the

expiry of the first 15 of the 30 days referred to and the contracting parties
ghall endeavor to reach agreement on the appropriate rate.

Then I will skip over if agreement is reached.

If agreement has not been reached at the end of the 30-day period referred to
in paragraph (b) above, the proposed rate may, unless the aeronautical anthor-
ities of the country of the air carrier concerned see fit to suspend its application,
go into effect provisionally pending the settlement of any dispute in accordance
with the procedure outlined in paragraph (g) below.

Which is a procedural paragraph. But you see, Mr. Chairman, the
difference is that where we have a disagreement now under para-
graph (f) the foreign countries are able to do what they want to do,
and impose it on our carriers.

If we have a disagreement, and we have rate legislation, then
we are able to permit our carriers to operate at whatever the 1.S.
Government feels is the appropriate rate or tariff, pending legisla-
tion; in other words, they can stop us now, but they couldn't stop us
under paragraph (e).

The Caamyax. In other words, if there was any stopping under
paragraph (e) you would have the right to do it

Mr. Boyp. That is right, sir.
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The Cuoamryan. In other words, using as an example—the United
Kingdom could stop its own but it couldn’t stop American air
carriers?

Mr. Boyp. That is right, sir.

The Crmamyaxn. I get that difference. I am sorry to be taking
so much time in getting this out at this point.

Do you have any questions, Mr. Staggers ?

Mr. Sraceers. I have no questions.

The Cuamyan. Mr. Younger?

Mr. Youncer. Thank you, Mr. Chairman.

That this is complicated is the understatement of the year. Do I
understand now that a foreign country can exercise its rights to con-
trol the traffic, planes, and rates from this country landing in
their country ?

Mr. Boyp. Yes, sir.

Mr. Youneir. Your statement on page 19:

Since no one government can expect to impose its will on other govern-
ments—

Isn’t that contrary to that statement?

Mr. Bovp. Well, obviously, Mr. Younger, sooner or later you
have to reach agreement and either we live with other countries or
we go to war, and they are in the same shape with us.

The problem is this: That we can reach agreement—let me go
back. They can impose their will on us as was done last year and
ultimately we do reach agreement. But the agreement has to be
influenced to some extent by who has the ultimate power because,
if we don’t reach agreement, we go back to what they want to do.

Now, we are always in a position where we can say no more of this,
we denounce the agreement, but this is not the answer. The answer,
as we see it, is that we have comparable power with the other
countries.

Mr. Youneer. I am just trying to reconcile that with your statement
“Since no one government can expect to impose its will on other gov-
ernments” that is actually being done now. That is the situation now,
isn't it ?

Mr. Boyp. From time to time; yes, sir,

Mr. Youncer. Yes. And that is what was done last year with the
rates?

Mr. Boyp. Yes, sir.

Mr. Youneer. So that you can expect one government to impose its
will on other governments ?

Mr. Boyp. Yes, sir. If I may say in that context, the meaning in
my statement was that we didn’t—we don’t want to give the impression
in our testimony or develop a record for this legislation which will give
any impression that we think we can go around with a baseball bat
and hit people over the head and make them do what we, the United
States, want them to do, because we don’t have that philosophy, and we
wouldn’t have it, if we—when we get the legislation, but we don’t want
to be in the position where we are now where our friends across the
water have the baseball bats and we have our hands tied behind our
back.

Mr. You~cer. That is what is rather disturbing to me; that you
don’t even want the same rights that the other countries have. You
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don’t want to even intimate that you want the same powers that they
NOW POSSess.

Mr. Boyp. Well, of course, when we talk about the same powers other
countries possess, Mr. Younger, we run immediately into a completely
different form of constitutional government in most of these other
countries and they possess the power that they seem to feel they want
at the moment in many cases Ly issuing decrees or fiats or whatever
because they don’t operate under the same legal systems we do,

They can get a law or a regulation that has the effect of law in many
countries in the length of time it takes to write it out on a sheet of
paper and have somebody sign it. We can’t do that and there isno way
we can do that under our constitutional system.

So, what we want is power which will enable us to permit our carriers
who are the most efficient, and there is certainly no question about that,
to put in and maintain rates that are fair and reasonable without re-
gard to what the foreign competition wants to do.

Now, our carriers have for a long time

Mr. Youncer. Justa minute there.

Mr. Boyp. Sir?

Mr. Youncer. Again I don’t reconcile it. You say you want the
power to have our carriers establish rates regardless of what the other
country wants done.

Mr. Boyp. Well

Mr, Youncer. Isthat what you just said ¢

Mr. Boyp. Yes,sir; thatis right.

Mr. Youncer. Aren’t we then in a position to impose our will on the
other government ¢

Mr. Boyp. No, sir; no, sir. Because the bilateral agreement spe-
cifically provides that where we have a dispute, whether or not we have
rate legislation, the next step is arbitration. But, with rate legisla-
tion, then our rates go into effect pending arbitration.

Without rate legislation, their rates go into effect pending arbitra-
tion. So there is a next step all the way down the line.

Mr. Youncer. That is all, Mr. Chairman.

The Cramrman. Well, now, did you distinguish between—just to
arry that forward a little bit, and as I said earlier this is a very com-
plicated thing and I think we will probably have to get into 1t—did
you distinguish the difference between the powers of the Civil Aero-
nautics Board when you talk about the authority which Mr. Younger
asked you about, and the authority of the U.S. Government, which the
Board doesn’t have?

Mr. Boyp. No, sir; I didn’t make that distinction.

The Caamryax. Well, there is a distinction, isn’t there?

Mr. Boyp. Yes,sir. So far as we know, the State Department will
be in here to testify shortly and probably answer better than I can but,
so far as we know, the CAB, Civil Aeronautics Board, does not have
yower to effect control of rates with the existing legislation in the
%‘edeml Aviation Act.

Now, I think we assume that within the sovereign power of the U.S.
Government there is power to take pretty much whatever kind of
action one desires. Whether or not it is consonant with an existing
agreement is something else again, but I am frankly not competent to
discuss this. This is a matter of constitutional power.
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The CramymaN. Yes. But what I was trying to make clear on the
record is what you are talking about here is the power of or authority
within your own organization.

Mr. Boyp. Yes, sir; I am limiting myself to that.

The Cramyman. Yes. Well, I think maybe some could get the im-
pression you are talking about the overall authority of this country,
mcluding the Board, and I think we should probably get. that distinc-
tion as it will be developed as we go along.

Mr. Boyp. No, sir; I am limiting myself.

The Cuamaan. Mr. Macdonald?

Mr. Macoonarp. Mr. Boyd, along that same line, I am happy for
once to agree with you as far as I understand this proposed bill.
However, how, if the rate section (e) becomes law—how would that
change the action, say, whatever government it was, that boarded the
Pan American plane and demanded $25 more which was a lower rate
than Pan American wanted—how would this rate section affect that
government ?

Mr. Boyp. That government would have had no right to interfere
in any way with Pan American or its passengers without—unless it
were willing to violate the bilateral because the bilateral provides that
when the United States has rate legislation the rate that the United
States approves will be, in effect, pending arbitration.

Therefore, we do not assume that any country is going to deal in
bad faith so they would have no right to interfere; or put it another
way, if they did interfere it would be without right or without color
of right.

Mr. Macvoxarp. They wouldn’t have to agree to this. They have
already agreed to it.

Mr. Boyn. That is right, sir.

Mr. MacooNarp. If there is rate legislation then they will arbitrate
before they take any action ?

Mr. Boyp. That is correct.

Mr. MacpoNarp. My last question: If they did this to Pan Am or
TWA last year, were you powerless to reciprocate ?

Mr. Boyp. Yes, sir,the CAB had no power. We have no retaliatory
power.

Mr. Macoonarp. You couldn’t tell them that as long as they were
confiscating planes or holding them up by armed guards—if you want
to be dramatic, getting ransom out of them—therefore, they were
abrogating their agreement and they could no longer, say, fly to New
York?

Mr. Boyn. Unfortunately, this is the basic problem, Mr. Macdonald.
These other governments have the power to do what they did in the
light of the agreement, by virtue of their own domestic laws. T say
the power. T don’t know that they had the power or the right to put
a soldier out at the steps and say to each person who got off, “Give me
$25. American.” ]

Mr. Younger. Will the gentleman yield for just one question on
that point ?

Mr. Macponarp. Yes.

Mr. Youncer. Isn’t there also a difference in that the foreign gov-
ernment itself owns the plane rather than our position where we have
companies who are independent of the Government ?
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Mr. Boyp. Generally speaking, Mr. Younger, the major air car-
riers are owned either totally or almost t.otulTy I)y governments.

Mr. Youneer. That is what I mean.

Mr. Boyp. There are private intevests, I believe to some extent, in
Alitalia, Air India.

Swissair, though, as far as I know is pretty much of a privately
owned company. IKLM stock is traded on the New York Stock Ex-
change. But there is a major government interest in KI.M also, and,
I think, Canadian Pacific is privately owned. It is owned by the
Canadian Pacific Railroad, but most of them are either totally or for
the most part government owned.

Excuse me, sir, I don’t know whether I answered your question.

Mr. Macponarp. I actually—this last question, because it is in a
vague area, but if you say you don’t have the power to retaliate?

Mr. Boyp. Yes, sir.

Mr. Macponarp. For a government who does this rather high-
handed thing that you pointed out was done with Pan Am. Don’t
you think you should have the power or some agency should have it?

Mr. Boyp. Well, let me put it this way, Mr. Macdonald.

If we have rate legislation then this sort of stuff would never arise,
and one of the things that frankly has concerned me about the whole
development last year was that aviation is a very important matter,
certainly it is my livelihood and that of many other people, but it is
not the whole world, and if we had had rate legislation we could have
kept this in the aviation area, and solved it as an aviation problem.

Instead of that what happened was that we got right to the brink of
an international crisis with some of our best international allies and
friends. It escalated completely out of the field of aviation, and it
should never have gotten out of that.

Mr. Macoonarp. So you don’t feel you need that kind of a problem
or want it ?

Mr. Boyp. I don’t think so. If we get the rate legislation the prob-
lem isresolved. It won’t exist.

Mr. Macponarp. Thank you, Mr. Chairman.

Mr. Huwr. I just wondered, Mr. Chairman, does TATA have any-
thing to do with ratemaking when you have those meetings?

Mr. Boyp. Yes, sir; that is the main function of TATA. If I ma
take a minute for some background on the Chandler conference, TAT
operates in the rate area through traffic conferences, and for some rea-
son they give the conference the name of the community where the
conference is held so you hear of the Salzburg conference, the Chandler
conference, and so forth.

At Chandler, Ariz., in September of 1962, there was a traffic con-
ference meeting of the IATA carriers. There must be unanimous vote,
incidentally, for any agreement to be reached. Asis the practice of the
Board, as I mentioned earlier, prior to any traffic conference we ask
our carriers, the U.S.-flag carriers to come in and tell us what they
understand is going to come up, and what they expect to propose them-
selves to the conference, and then we write a letter which is fairly
general saying, “We are in agreement in these areas and that ares and
this is what we think you ought to do generally,” so they have got
plenty of flexibility, we don’t try to tie them down.

At the time of the meeting with the carriers, there were two meetings
in fact, prior to the Chandler conference, the Board was given the dis-
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tinet impression by our carriers that the status quo would remain.
There would be no effort to increase fares but it was doubted that there
would be any opportunity to decrease fares, although our ecarriers have
historically sought normally to lower the fares.

So, we said, “OK, status quo looks all right.”

After all 1961 had been a bad year, jet transition, and traffic hadn’t
grown and they were all in pretty poor shape financially.

So lo and behold they have the conference at Chandler and come
out without a fare increase as such. What they did was to take the
10-percent round trip discount and reduce it to a 5-percent round trip
discount, which had the effect of increasing the fare, and we said,
“Hold the phone” when we found out about this.

It had already been agreed and by our earriers, too. So we called
our carriers in and said, “What is all this about 2%

And they said, “Well, we tried,” and I am certainly making no
allegations here that they didn’t.

“We tried to get a better deal and we couldn’t. So this being the
best deal we could get we agreed to it.”

And our position was: We are the U.S. Government. we are not
the air carriers and this deal is not god enough for the U.S. Govern-
ment, because there was no justification for increasing the fares, and
we asked our carriers to provide us with something in writing for
justification and they came back with letters and said. “This was the
best we could do,” which we didn’t construe as being very good justi-
fication.

So, then, we issued a tentative disapproval of the fares, of the agree-
ment, which had the fares in it, and said, “We propose to disapprove
these fares because this inerease is not justified.”

So then the organization itself, the association, TATA. petitioned
the Board for opportunty to present some material in the hope of
persuading us that we should permit the agreement to be approved.

We said all right. So they eame in with a petition signed, T think
by 28 carriers, members of TATA. and the gist of their petition was,
“If you don’t approve this fare agreement there will be utter chaos.”
And we didn’t think that was justification either, so we looked at it and
we said, “No, we disagree and therefore we disapprove.”

Well, the disapproval really means that the carriers who file the
tariffs with the Board are then subject to antitrust action, if they act
in conecert, '

Mr. Hurr. That would be in our country, not in foreign countries,

Mr. Bovp. Yes, sir.

So, the United Kingdom asked if they could have some informal
talks with us. and we said, sure, and we talked with a representative
of the United Kingdom for 3 days and we got nowhere, and the gist
of the conversation was that “you can’t do this tous.” And they made
it stick later on but we didn’t appreciate it at the moment.

Mr. Hurr. T was wondering where his $25 Tug came in if there is
anything to the agreement they make with the TATA.

Mr. Bovyn. The what?

Mr. Horr. The $25 or whatever it was.

Mr. Boyp. Thisis what happened.

We told our carriers, “You keep charging the old fare,” which they
did. The European governments told their carriers, “You charge the
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higher fare,” and they told our carriers, “You charge the higher fare,”
and our carriers were charging the old fare, the lower fare, so when
they got to this one foreign country, they had somebody there to pick
up the difference, and I presume turn it over to Pan American al-
though I have never found out just what they did with the money.

This was only on one planeload.

Mr. Hurn. Thank you,sir.

Thank you.

The Cramaran., Mr. Devine ?

Mr. Devixe. I have no questions, Mr. Chairman.

The Craamrman, Mr. Jarman ?

Mr. Jaraan. Mr. Boyd, my understanding is that under 6400 the
Board would have the power to suspend tariffs of carriers and would
also have the power to regulate the rates and practices of carriers.

Let’s assume that a carrier had a rate that was either too high or
too low, and the Board stepped in and exercised its authority.

What would be the time factor involyed under that authority before
a decision might be finally reached on a rate?

Mr. Boyp. I am not sure that I can answer your question, Mr.
Jarman,

I think I would have to know whether it is a carrier—whether it is
a U.S. carrier, whether it is operating under Bermuda, whether the
fare is applied to a country operating under a Bermuda type of agree-
ment or some other type agreement, and I am not trying to evade the
question. '

I think that all of these things have got to be stated in the premise in
order to give you

Mr. Jararan. Let's assume itisa U.S. carrier.

Mr. Boyp. Yes,sir.

Mr. JarymaN. And it set a fare that the Board considers either too
high or too low.

Mr. Boyp. Well, we would suspend, all right. That is the trig-
gering point, I believe, we suspend.

The Cramyax. You would do that in either the 6400 or 1716?

Mr. Boyp. Yes,sir.

The Cramaran. At that point?

Mr. Boyp. Yes,sir.

The Cruamaran. All right.

Mr. Boyp. Now, frankly, I don’t recall whether the time is set
forth in 6400. My recollection, though, is, Mr. Jarman, that it would
be under the same procedural limitations, same provisions we now have
in the domestic law which would be suspended for not more than 6
months. There is a 180-day clause w]nia-]n we use—there is a 180-day
clause in the law today for interstate air transportation, and the pro-
vision would be exactly the same procedure.

Mr. Jarman. You would suspend but there would be hearings and
the presentation of both sides of the question?

Mr. Boyp. Yes,sir.

Mr. Jaraax. What I am trying to get clear in my own mind is how
much of a time delay factor is involved in the authority that the
Board requests. What kind of delays are involved in the interstate
cases that the Board now has before it ?

Mr. Boyp. Right. Well, there can’t be more than 180-day delay, so
that is 6 months. But as a matter of fact and practice, Mr. Jarman,
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what normally happens is that when the Board suspends a tariff toda
In interstate air transportation, the carrier either withdraws the tari
or, after consultation with the staff, it will put in another tariff, which
the staff will indicate we think this might Ee all right. However, the
stafl can’t commit the Board.

But normally, these things are worked out between the staff and the
carrier, and in the vast majority of the cases, suspension cases, we
don’t go to hearing.

Mr. JarmaN. How much contest is there over rate questions in the
domestic field? How many such cases arose under your interstate
authority in 1963?

Mr. Boyp. I would say between 40 and 50.

Mr. Jarman. Per year?

Mr. Boyp. Yes, sir.

Mr. Jarman. Well, then, as to the expediting of a decision, T as-
sume that there is no backlog of such cases now before the CAB?

Mr. Boyp. Yes, we have got a backlog of cases, of tariff cases, but
we have no backlog of cases where we utilized our suspension power.
You see the Board can either suspend and investigate or it can permit
the tariff to go into effect and investigate.

And we have several cases where we have permitted the tariff to
ﬁ: into effect. We did not suspend, but we ordered an investigation

cause the tariff, in our judgment was sort of on the fence as to
whether or not the fares to be charged were compensatory, and we do
have some backlogs in that area.

Mr. Jarman. Would that approach be possible under 64007

Mr. Boyp. Yes, sir.

Mr. Jarman. Where you would permit the rate to go into effect and
simply investicate rather than suspend.

Mr. Boyp. Yes, sir; we could do either. It would be the same as
in the interstate.

Mr. Jarman. Thank you, Mr. Chairman.

The Cramyax. Mr. Sibal?

Mr. Siean. Thank you, Mr. Chairman.

Mr. Chairman, where is the main thrust coming from in pushing
this legislation. Who is behind this, what agency of Government or
what group of people are pushing this?

Mr. Bovp. It is the Civil Aeronautics Board, Mr. Sibal, and we have
been pushing that since 1942. We had a spur last year but we have
sought this except for the period I mentioned earlier, the 2d session of
the 87th Congress, we asked the Congress not to take action pending
the completion of our international air transport policy study.

Mr. Smsar. This because, as you indicated in your statement, that
you feel that you need this authority in order to protect the public
interest ?

Mr. Boyp. Yes,sir.

Mr. Smar. Has the Board given any consideration, had any discus-
sion among its members as to the problem which I think might arise
if this legislation passed wherein you would become subjected to per-
haps pressures or influences from the State Department in your work
in this area.

Perhaps the State Department might be interested in relation with
a particular foreign government which had an interest in a particular
foreign carrier.
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Have those elements come to your consideration?

Mr. Boyp. No, sir; I can’t say there has been any consideration of
that in terms of discussion among the Board members. 1t is difficult
for me to conceive of such a situation.

Now, obviously today and ever since the Board has been in existence
the State Department has had the right to advise us of political con-
siderations t]lmt are involved in international aviation matters. And
in fact we seek the views of the State Department in connection with
permit proceedings and all other matters involving international
aviation.
1'fBuL we are not concerned about pressures. That is the story of our

ife.

Mr. Stear. Do you think the question, do you think my question is
farfetched ?

Mr. Boyn. What?

Mr. Sisar. Do you think my question is farfetched and please feel
free to say so.

Mr. Bovn. I don’t think your question is farfetched but I think we
view our function as being stated in the law, and if the State Depart-
ment or the White House or Defense or anybody else wants to make a
representation to us we are glad to receive it, and if we think that their
representation comports or their advice or suggestions comport with
what we should be doing under the law then we do it.

1f we don’t agree with them then we say, “Thank you very much.”

Mr. Siear. The reason I ask this question is you show in your state-
ment the authority you have in regulating these carriers in the case of
interstate commerce

Mr. Boyp. Yes,sir.

Mr. Sizar. And you show by comparison you lack similar authority
in many instances in terms of international traffic. And yet it would
seem to me it doesn’t necessarily follow that what authority you should
have on an interstate basis you should have on an international basis
because there are other different elements involved, aren’t there?

Mr. Boyp. Absolutely, and that is one of the reasons why H.R.
6400 is couched in terms of discretionary power. Whereas our do-
mestic ratemaking power is not discretionary at all. It is absolute.

Mr. Sizar. Would it be your feeling that your decisions, the CAB’s
decisions in these ratemaking problems, even though your power is
discretionary under H.R. 6400 should be made on the determination
of the economies of the airlines, and the economics of the public in
terms of the public interest.

Do you feel that is what the primary consideration should be?

Mr. Boyp. Absolutely. That is what the Board is in business for,
and we—that is what we deal with.

Mr. Smear. And you wouldn’t feel that part of your responsibility
would be to work with those areas of our Government who have the
responsibility perhaps of bolstering up the foreign economy or any-
thing like that F

Mr. Boyp. Oh, sure. We don’t feel we are separate and apart from
the rest of the Government, but as far as the Board is concerned, our
considerations are economie considerations.

If there are political considerations then it is up to the State De-
partment to advise us of those political consideration and we certainly
take that into consideration.
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Mr. SiBar. No matter how it affects the American carrier.

Mr. Boyp. Well, now that is a hard question to answer. I think I
could say in a broad way, yes, no matter how it affects the American
carrier, because in the time that I have been in Washington, the State
Department has never made any recommendations or asked anything
of us which would be detrimental to the American carriers, and just
as we are the economic agency, and State is the political agency, I am
perfectly confident that the State Department is concerned about the
economic welfare of the carriers, as we are concerned about the po-
litical posture of the United States.

Mr. Sisar. Thank you. Thank you, Mr. Chairman.

The Cratryax. Mr. Moss.

Mr. Moss. Mr. Chairman, what you are actually seeking here is ad-
ditional authority which was clearly contemplated at the time of the
1946 agreement.?

Mr. Boyp. Yes, sir.

Mr. Moss. And the difficulty of last year with the Government of
Great Britain occurred under that agreement and was completely in
consonance with the agreement ?

Mr. Boyp. Absolutely, yes, sir.

Mr. Moss. We had agreed in advance that where disapproval was
voiced by our Government, that the other government, under section
(f) could then take whatever steps, in its judgment might be required,
and we didn’t limit the steps it could take.

Mr. Boyn. That is exactly right, Mr. Moss. What steps they could
take depended on what authority their domestic law gave them.

Mr. Moss. So, we are not going here into the basie rights of a sov-
ereign nation but rather the rights which are clearly agreed upon in
advance in the Bermuda agreement, and you want to have the addi-
tional powers which were contemplated in the section (e) of the agree-
ment so that this Government can deal more effectively without its
hands tied as was the case last year, where there are disagreements?

Mr. Bovp. That is right, sir. To put us on a par with the other
parties to the agreement.

Mr. Moss. T think you made a very excellent statement. Those are
all the questions I have, Mr. Chairman.

The Cramyan. Mr. Brotzman?

M. Browzaran. Just to follow up on that point. Had this law been
in effect, Mr. Chairman, last vear, at the time of the crisis what could
the Board have done to correct the situation ?

Mr. Boyn. Well, first of all, Mr. Brotzman, there would have been
no erisis. Had this legislation been in effect last year, when on March
18, we issued our order disapproving the TATA agreement which had
the effect of raising the fares by reducing the roundtrip discount from
10 to 5 percent, our carriers would have operated legally, lawfully
within the terms of the bilateral agreement at the old rate, and the
United Kingdom and Ttaly and Spain and all these other countries
would have, I am certain, said, “That is all richt. We want to oo to
arbitration. But vou have every right to operate at the old fare.”

So, there would have been no erisis.

As a matter of fact, this is exactly what happened, Mr. Brotzman, in
the case of the Canadian carriers, because Canada does have legisla-
tion, while their bilateral is not in identical terms with ours, their bi-
lateral form, it is practically the same, and the Canadian carriers con-
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tinued operating at the old rate, and they operated without any
restrietions.

So, I don’t think there is any question there would have been no
crisis had we had that legislation.

Mr. Brorzaax. Now to sum up two key statements, I think you
made on pages 3 and 4, your present authority, as I understand it, is
to remove diserimination after notice and hearing.

Mr. Boyp. Yes,sir.

Br. Brorzatan. Now this: When you use the word “diserimina-
tion,” is this diserimination between two competing airlines or what
does this mean ¢

Mr. Boyp. No, sir; this is discrimination in terms of the traveling
public.

Mr. Brorzaax. Isee. Thishasnothing to do with rates.

Mr. Boxp. Yes: it does. It doesbut it means diserimination or non-
diserimination; let me put it this way: Nondiscrimination means if
you and I get on an airplane, take the same trip, we pay the same fare
and the fact you wear glasses and I don’t doesn’t have anything to do
with it.

But often—I shouldn’t say often, but sometimes a situation will
develop where carrier will say, “Everybody who wears horn-rimmed
spectacles can fly at a 20-percent discount.”

Well now, that is not a legitimate distinction, and that is diserimi-
nation. I am being discriminated against; you are getting the
preference.

Mr. Brorzarax, Thank you. That is all, Mr. Chairman.

The Cuamaax. Mr. Dingell?

Mr. Dixcerr. No questions, Mr. Chairman. Thank you very much.

The Cramacan. Mr, Hull?

Mr. Hunr. No questions.

The Crargmax. Mr. Van Deerlin?

Mr. Vax Deeruin. No questions.

The Cuamyan. Mr. Pickle?

Mr. Pickre. No questions.

The Caamryax. Mr. Boyd, you mentioned in your statement the
authority of the Board on disapproval under section 412 of the present
act, agreements relating to the rates and that the carriers must then
act individually when filing rates as required by section 414. I be-
lieve that is page 4 of your statement.

Mr. Boyp. Yes,sir.

The Cramyan. And you stated when they do so the Board is power-
less to prevent carriers from filing any rate it chooses. It may be
wholly unacceptable from the standpoint of conventional rate-fixing
criteria.

Mr. Boyp. Yes, sir; it may be wholly unacceptable.

The Cuamyman. Yes. By that do you mean that when you do ap-
prove a rate agreement under section 412 you have approved the rate
from the standpoint of conventional rate-fixing criteria?

Mr. Boyp. To the extent that it is possible, Mr. Chairman.

Now on international rates and fares the only information we have
available to us is the information relative to the U.S.-flag carriers.

So, we use them as a measuring stick, but the fact of the matter is
that we do not know what the economic situation is of the foreien-
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flag carriers. 'We assume that our carriers are models for this exercise
and, if the fares proposed in the agreement malkes sense related to the
U.S. carrier figures, then we approve them.

So, in that sense, it is based on economie criteria.

The Coamman. All right. By that do you actually determine the
just and—apply the just and reasonable criteria to our own carriers?

Mr. Boyp. Yes,sir; yes, sir.

The Cuamaran. Do you have the usual type hearings and investiga-
tion, and require information to be filed, and so forth, to arrive at that
determination ?

Mr. Boyp. Oh, no; but I don’t want to leave any inference here we
normally have any hearings in connection with tariff approvals, Mr.
Chairman. We normally do not.

The Cuamman. How do you arrive at the just and reasonable de-
cision ¢

Mr. Boyp. Well, very simply because we have a number of recurrent
reports which are filed by our carriers, which are available to the
Board for ascertaining what the earnings of the carriers are, and we
start, of course, from—we don’t set any of these fares in a vacuum.
We have a history going back to 1939 or 1940, and we relate fare
changes to a considerable extent to what the fares have been in the
past. We have no formula, Mr. Chairman, to say that a fare of
@ dollars is just and reasonable and a fare of 2 plus $5 is unjust and
unreasonable.

There is a broad area of diseretion, and there has to be. We cannot
predict any more than the carriers can precisely how much traflic they
are going to generate on any given fare.

Everybody makes projections, but it is gnesswork, and as often as
not the guess is pretty far off. So you have to use discretion and we
do use it.

The Cruamyan. Of course, that is always a problem in the theory
of ratemaking.

Mr. Boyp. That is correct, sir.

The Cuamman. Whether it is by your Board or by the Inferstate
Commerce Commission. But do you apply the same rule—ratemak-
ing criterin—on arriving at international rates that you do, at arriv-
ing at domestic rates?

Mr. Boyp. I would have to—I would like to ask Mr. Roth about
this. My impression is that we do not, in either international or do-
mestic, require the carriers to file supporting material but that always
in the domestic filings they do file supporting material and whether
they do in international I do not know.

Would you address yourself to that, Mr. Roth ?

Mr. Roru. Yes, sir. I would say, Mr. Chairman, that generally
speaking we apply fairly similar criteria internationally as we do
domestically but not identically—not identical criteria.

This in part is related to the difference in procedures that are in-
volved and the very lack of suspension power in the hands of the
Board in the case of international transportation.

The tariffs are filed with the Board for either domestic or interna-
tional fares at least 30 days in advance. In the case of the domestic
tariffs the air carriers are required by our tariff regulations to make
a prima facie case with whatever economic data they wish to sub-
mit as their statement in support of the particular air tariff.
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This, together with all other data available in the Board’s files,
would be utilized by the staff in analyzing the tariff and in accord-
ance with established criteria and principles which, generally speak-
ing, are generally similar to ICC principles for surface transporta-
tion ratemaking, the board reaches a determination whether to exer-
cise its domestic suspension power.

In the case of an international rate, the Board’s only jurisdiction is
related to the review of the agreement among the air carriers.

I think there, by virtue of the very nature of the process of unani-
mous agreements among a series of air carriers, the relatively more
limited information we have with respect to the various air carriers,
extremely limited information as to the foreign air carries, the Board
tends, in general, to give a greater degree of discretion to the interna-
tional air earriers.

But on the other hand, in situations where earnings appear to be
adequate, the Board, I believe, would follow similar criteria either
domestically or internationally in passing upon the question of a gen-
eral fare increase, for example.

The Cramuman. If you were required by law to use the just and
reasonable rule, could our carriers have charged the same fares in the
transatlantic case?

Mr. Roru. Do you want me to answer that, Mr. Boyd ?

Mr. Boyp. Yes.

Myr. Roru. Very definitely, sir,

As a matter of fact, we can furnish the committee with a record of
earnings for Pan American and TWA for their transatlantic opera-
tions for the 12 months ended March 31, 1964, and I believe that Pan
American’s rate of earnings was between 11 and 12 percent, and TWA
in part because they had virtually no income tax hability due to loss
carryforwards from prior years, earned well above 20 percent on in-
vestment.

The exact figures are the Atlantic division of Pan American reported
a rate of profit after taxes of 11.9 percent on the total investment de-
voted to their Atlantic division, and TWA’s rate of profit after taxes
in this 12-month period was 25.9 percent.

This is the precise 12-month period in which the Chandler agree-
ment vetoed by the Board was to take effect, and it is the period during
which a part of the rate increase of the Chandler agreement was
effective. y

I think certainly viewed by the results in that year, the two U.S.
carriers clearly did not need the fare increase that was involved.

In other words, I think there would have been just and reasonable
rates without the increased fares that were involved in that period.

The Cuamaman. Well, of course, under the rule of ratemaking a
carrier must charge a tariff, and the agency involved is required under
the law to approve the tariff that is just and reasonable.

In other words, a return that would be considered reasonable on their
investment. When that gets to be too high then it is part of the duty
it is the duty of the Board, for example, to reduce it, isn't it ? i

Mr. Rots. Yes,sir.

The Cramyan. If TWA as you have just mentioned as an example,
111:;](;?5 25 percent, isn’t that a little beyond the just and reasonable
rule?

Mr. Boyp. Let me answer that, if I may.
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Certainly it is, but there are a couple of factors that enter in here,
Mr. Chairman.

One is that the fares have got to be competitive. We can’t require
that TWA lower its fares because the result of that would be, if there
were some way to require TWA to lower its fares and the others to
hold their fares up because they are not making a reasonable return,
TWA would get so much business it wouldn’t know what to do.

The Cuamaan, That is precisely the reason, Mr, Boyd, that I
raise this question.

Mr. Boyp. Yes,sir.

The Cuamayran. You cannot apply from a practical standpoint the
usual rule of ratemaking on just and reasonable in the international
ratemaking of our own carriers where you do not have the authority
to do something about the rates charged by other carriers.

Mr. Boyp. Well, I just have to disagree with you, Mr. Chairman.
I shouldn’t say I disagree with you but the fact of the matter is we
can’t do it in the domestic area. We have got carriers in the domestic
area who are making a potful of money, and—we have one making
15 percent for 12 months ended March, 15.4 percent after taxes; 16.3
percent after taxes.

But these carriers are competitive with other carriers and they are
not the major carriers in the market.

I mean they are not the major domestic carriers.

Well now, we can’t force their rates down regardless of just and
reasonable because we would just put the others in a bucket if we do
that.

So there has got to be—I mean you can’t have a situation where
everybody earns the same thing: they have different wage contracts.

The Cramaran. I know but if you have a given route in this country
on the domestic carriers, you take the entire across-the-board situa-
tion and arrive at a rate. That is the way you do what is just and
reasonable.

Mr. Boyp. And some make more money than others on it.

The CaAmraaN. Sure, we encourage that. We encourage efficiency.

Mr. Boyp. That is right.

The Caamyman. Now, in arriving at an international rate, do you
take into consideration what other or foreign carriers charge?

Mr. Boyp. Well, what they charge, yes. That is what we are deal-
ing with, but what they are earning we don’t know.

The Cramryman. No, you can’t take that into account.

Mr. Boyp. But they all charge the same. There is no such thing as a
fare situation that is out of kilter where one carrier charges one thing
and another carrier charges something else, because it has got to seek
its own level.

The Cramsmax. Where you have an agreement, as you have ex-
plained here, in an international situation that is entirely different,
then you cannot apply the same rigid rules that you can in the field
of domestic operations.

Mr. Boyp. Well, that is certainly true because we don’t have all the
information and we don’t have the jurisdiction and that is why we
asked for diseretionary power, because we are not looking for trouble,
Mr. Chairman.

The Cuameyawn. Or asking for it. The final question is then, it is
your contention that you would not in any way penalize our carriers
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on the just and reasonable rule if you were given this extended author-
ity even though you are not permitted to get all the information that
would permit you to arrive at the same kind of conclusion as you would
on the domestic level ?

Mr. Boyp. If I understand your question, Mr. Chairman, I can as-
sure you that we will not by virtue of this law or any other law dis-
criminate in any way against our carriers nor penalize our carriers
in any way.

The Crrammax. I would not indicate that you would discriminate
at all.

Mr. Boyp. Yes, sir,

The Crramryan. But I was trying to find out if under the authority
and the requirement of the rulemaking, rate rulemaking, would the
carriers under certain conditions be under much greater restrictions?

Mr. Boyp. No, sir.

The CuamaaN. Thank you very much.

I want to compliment you on the statement. you have made here to-
day and thank you and your associates for the testimony you have
given,

Mr, Boyp. Thank you, Mr. Chairman.

The CramaaxN. The committee will adjourn until 10 o’clock in the
morning.

(Whereupon, at 12:15 p.m., the committee adjourned to reconvene at
10 a.m., Wednesday, May 20, 1964.)
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RATES, FARES, AND PRACTICES IN FOREIGN AIR
TRANSPORTATION—1964

WEDNESDAY, MAY 20, 1964

House oF REPRESENTATIVES,
ComumrrTee oN INTERSTATE AND FoREIGN COMMERCE,
Washington, D.C.

The committee met, pursuant to recess, at 10:10 a.m., in room 1334,
Longworth House Office Building, Hon. Oren Harris (chairman of the
committee) presiding.

The Cirairsan. The first witness this morning, as we continue the
hearings on international aviation will be the Honorable Nathaniel I1.
Goodrich, General Counsel of the Federal Aviation Agency.

Mr. Goodrich.

STATEMENT OF NATHANIEL H. GOODRICH, GENERAL COUNSEL,
FEDERAL AVIATION AGENCY, ON BEHALF OF HON. N. E. HALABY,
ADMINISTRATOR, FEDERAL AVIATION AGENCY

Mr. Goopricr. Mr. Chairman, and Mr. Williams, the Administrator
asked me to present the statement that he had planned to make this
morning. He regrets his inability to be present. This statement is that
of Mr. Halaby, the Administrator of the Federal Aviation Agency.

I appreciate the opportunity to discuss with you the very important foreign air
rate bills you are considering today.

In 1961 the President appointed an Interagency Steering Committee composed
of representatives of the Federal Aviation Agency, the Bureau of the Buodget, the
Civil Aeronauties Board, the Agency for International Development, and the De-
partments of State, Defense, and Commerce, for the purpose of directing a com-
prehensive study of the policy of the United States in the area of international
air transport.

1 had the honor of chairing the Steering Committee.

The result of the Committee’s efforts was a report to the President which pro-
vided the basis for Lis “Statement of International Transport ’olicy™ of April
1963.

In that statement the President set forth his policy views on every major
aspects of international air transportation. It covered air routes and services,
capacity principles, air carrier policy, rates, competition among U,S. carriers,
air cargo development, and others.

The President’s recommendation, following the recommendation of our Inter-
agency Steering Committee report, was that Congress should adopt legislation
“which would give the Civil Aeronautics Board authority, subject to approval by
the President, to control rates in intermational air transport to and from the
United States.”

The events since have proved the need for the legislation which the President
recommended and which is now before the Congress.

Of the three proposals under consideration—H.R. 1716, H.R. 6400, and 8.
1540—I am convinced that the administration’s propesal, H.R. 6400, is by far
the best one. I have seen the very excellent analysis of these bills in Chairman
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Joyd’s remarks to you, and I do not believe that the reasons he gave for prefer-
ring H.R. 400 need repeating. I merely want to give a strong second to what
Chairman Boyd has already said.

There is one question, however, which I would like to speak to specifically be-
canse I think it is a very impertant one. The question is whether the Board’s
ratemaking determinations should be subject to the approval of the President.
As you know, H.R. 6400 provides for such Presidential approval. The Senate de-
leted the provision in passing 8. 1540,

The provision for Presidential approval should be restored. The Interagency
Steering Committee recommendation on this point was that it is “imperative”
that the President have this review authority, The committee deliberated on
this question at length and in the course of its deliberation considered all the
advantages and disadvantages of Presidential approval. The members, after
that careful consideration, unanimously approved the recommendation.

The President has the responsibility for the conduet of the Nation's foreign
affairs. Board decisions on rates to be charged by foreign air earriers may have
a significant impact on a particular foreign carrier and on the foreign govern-
ment whose flag that earrier flies. The President must not be deprived of his
power to control that impact isfi in his judgment, foreign policy considerations
require it.

We are one government speaking as one, particularly in our relations with
other governments. The actions of one element of the whole must be consistent
with the actions of the others, and consistency can be assured only by establish-
ing a central control point. In this case, given the obvious foreign affairs as-
pect, the central authority should be in the President.

The Senate Commerce Committee report gives, as the reason for deleting the
provision placing the final approval of Board actions in the President, that there
is no need to add fo the responsibilities of the President matters technical
in nature. While ratemaking matters are technical, a consideration of the im-
pact of the Board’'s actions could involve matters of policy bearing directly on
the national interest, hence matters of great interest to the President. The
technical matters will be left to CAB.

The principle of Presidential approval in this area is not a new one. It has
existed since the Civil Aeronautics Act of 1938 with respect to the Board's
statutory authority to issue, deny, transfer, amend, cancel, suspend, or revoke
foreign air carrier operating permits, and to Board authority to impose terms,
conditions, and limitations in such permits (sec. 801, Federal Aviation Act).
If the Board's authority is to be extended to include authority to determine
rates in foreign air commerce, as we believe it should be, the principle of
Presidential approval also should be extended for precisely the reasons Congress
found persuasive in subjecting the issuance of operating authority to Presi-
dential approval.

In conclusion, gentlemen, let me assure you that what we are always interested
in is a safe system of air transportation which serves the needs of travelers
and shippers and serves them economically. This is in keeping with the philos-
ophy expressed in the President’s April 1963 policy statement that U.S. policy
for the air transport industry “* * * must promote the welfare of U.8. carriers,
an important element in cur commercial life and a beneficial influence in the
world's air transport system. It must be appropriately mindful of the U.S.
strategic and political interests, Above all, it must develop for the passenger
and the shipper of goods a sound, efficient system of air transport.”

This legislation will help us greafly in moving toward that goal.

The Cramyran. Does that conclude your statement?

Mr. Goopricar. That concludes the Administrator’s statement, Mr.
Chairman.

The Cramyan. Do you have any further comment on that your-
self?

Mr. GoopricH. No, sir; we have no further comments to add to the
views the Administrator asked me to submit.

The Crrareyvax. Mr. Nelsen ?

Mr. Nersex. Mr. Chairman, I did not attend the hearings prior
to today but I note the main point raised here is the authority vested
in the President.
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There is not too much stated relative to the need of a ratemaking
authority. I would like to have the opinion of the witness as to why
we need this authority at this time.

Have rates been going up or down?

Mr. Goopricr. Well, sir, I would prefer, in answering your ques-
tion to defer to the explantation that Chairman Boyd of t he Civil Aero-
nautics Board presented to this committee yesterday. The subject of
ratemaking is economic in nature and primarily in the jurisdiction of
the Board. The Administrator and the FAA thoroughly agree with
the statement of need that Chairman Boyd has presented to this
committee.

The occasion for the need, as explained by him yesterday, is in
part the report that was made by the Interagency Steering Committee
to the President, which resulted in President Kennedy’s April 1963
statement of international air transport policy, and which, quite coin-
cidentally, was followed by a dispute just about a year ago, between
Great Britain and the United States over the rates that should apply
in international air transport.

That dispute, and the inability of the Civil Aeronautics Board to
act constructively to resolve that dispute, are the reasons why this
Jegislation is sought by the Board. Insofar as it sees a need to have
its authority to act defined more clearly, the Federal Aviation Agency
agrees, and supports its request. My purpose here this morning in
presenting the Administrator’s statement was to speak principally to
one element of that request that was deleted when the Senate passed
the legislation giving the Board that authority, specifically, the au-
thority of the President to approve rates that the Board would set
under the bill the Senate adopted and which is before this committee
in I.R. 6400,

Mr. Nrrsen. You referred to the controversy that existed within
the United States and England.

If we were to give to our authorities here the right of ratemaking
is it not likely that it would follow the same pattern—would follow
in other countries?

Would we not be endangering the possibility of interference with
our airlines that fly to foreign countries?

Wouldn’t we be up against the same problem there?

Mr. Goobricr. As I understand the situation, Mr. Nelsen, most
foreign countries do have such a power and they do employ it in ac-
cordance with their own national policy considerations.

Basically, international air transport rates are set in the first in-
stance by the carriers themselves through the International Air Trans-
port Association, and those rates normally go into effect unless one
of the member countries finds reason to object.

The United States, through the Civil Aeronautics Board is in the
view of Chairman Boyd who is responsible for this function, essentially
without power to counteract or to react to what foreign countries
might do in a completely effective manner.

Mr. NELSEN. In the area of rates, have the rates been going higher
or lower over the last 10-year period ?

Mr. Gooprici. Frankly, sir, I don’t know the answer to that ques-
tion. T would have to defer to the Board economic experts.

Mr. Nersex. Thank you ; no more questions.
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Mr. Wrrriams (presiding). Mr, Curtin?

Mr. CurTiN. No questions.

Mr. Wirriams, Mr. Sibal?

Mr. SiBar. I am very much interested in Mr. Halaby’s statement
because it is very similar to what I tried to develop when Mr. Boyd
was here yesterday, the Chairman of the CAB, and on the face of it
I think Mr. Halaby’s statement is in conflict with Mr. Boyd’s testi-
mony. I would like your comment on it.

Now, you throughout this statement say that it is important that
the President have the power to approve the decisions of the Board,
and you make the point that our foreign relations might very well be
involved.

I gather then you would feel that the purely economic problems in
terms of the rates that the airlines would charge, the American carriers
would charge, and the—to people who ship and to the people who
travel, would have to give way to the paramount interest of our rela-
tions with other countries that would possibly be affected by the situa-
tion of foreign carriers, is that correct ?

Mr. Gooprica. Sir, if I recall correctly, when Chairman Boyd com-
mented on that point yesterday he said it was a very difficult question
to answer in the terms in which you state it. To provide some back-
ground for your question, Mr. Boyd as Chairman of the CAB was a
member of the Interagency Steering Committee, whose report to the
President resulted in the April 1963, statement on international air
transport policy, and as Mr. Halaby’s statement indicates that report
to the President was unanimous.

It did include a recommendation that the President have the power
to approve rates set by the Board.

Mr. Stear. I understand that.

Mr. Goobrica. And the point in my referring to it is to indicate that
Mr. Boyd does agree——

Mr. Smean. Let me read to you what Mr. Boyd said.

In response to my question as to whether or not the views of the
State Department and the President might not carry a good deal more
weight than the facts involved in terms of the rate problem before the
Board, Mr. Boyd said :

I don’t think your question is farfetched but I think we view our function as
being stated in the law, and if the State Department or the White House or De-
fense or anybody else wants to make a representation to us we are glad to receive
it, and if we think that their representation comports or their advice or sugges-
tions comport with what we should be doing under the law then we do it. If we
don't agree with them we say, “Thank you very much.”

Now, I think that that is the end of that particular answer. I think
that this is a contrary position to what Mr. Halaby makes in his state-
ment.

Mr. GoooricH. Well, sir, my impression is that Chairman Boyd did
not intend to take a position contrary to that of Mr. Halaby’s. I think
it is——

Mr. Smear. I don’t think we can draw any intention. This is what
he said. Don’t you think that statement is different from what you
have read?

Mr. Gooprica. No, sir; T don’t think so because he was talking about
the Board’s reaction to views presented to it by the State Department
or other agencies of the Government and I don’t believe, as he ex-
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plained himself yesterday, that he addressed himself specifically to
what the President might thereafter do when the Board reached its
conclusions.

Mr. Siear. Do you feel that the Board could keep the decision-
making process solely within the area of aviation if we make this de-
cision sugject. to the approval of the President.

Mr. Goooricn. Yes, sir, I do, because the Congress has already
iven the President power to review foreign air carrier permits issued
E_v the Board, and that is contained in section 801 of the act.

I don’t think the principle is any different.

Mr. Sizar. In other words, you are saying that the ratemaking au-
thority which H.R. 6400 would give to the CAB, would be kept within
the area of aviation itself, even if the President had to approve it, is
that what you are saying?

Mr. Goobric. Yes, sir, because I don’t think the area of aviation
itself is completely distinguishable from all the factors that bear on
its successful activity.

Mr. Siear. What 'do you mean then in this portion of the testimony,
if you will bear with me for just a moment:

The President has the responsibility for the conduct of the Nation’s foreign
affairs. Board decisions on rates to be charged by foreign air carriers may have
a significant impact on a particular foreign carrier and on the foreign govern-
ment whose flag that carrier may fly. The President must not be deprived of
his power to control that impact, if in his judgment foreign policy considera-
tions require it. We are one government speaking as one particularly in our
relations with other governments. The actions of one element of the whole must
be consistent with the actions of the others and the consistency can be assured
only by establishing a central control point. In this case given the obvious
foreign affairs aspeects, the central authority should be in the President.

Now, how does that statement which I am not arguing with neces-
sarily

Mr. Gooorica. That is right.

Mr. Smear. That is what these hearings are for, I presume, to find
out, but how does that statement square with your statement of 2 min-
utes ago where you said you thought this decisionmaking authority
would be kept strictly within the area of aviation?

Mr. Goobricr. I believe I added that aviation in its operations is
not completely divorced from foreign affairs elements, particularly
international air transportation. That is the reason why what I tried
to say was that a decision could be kept within the frameswork of avia-
tion interests but those interests would have to be determined in light
of the obvious foreign implications they possess.

Mr. Sear. Would you say that any foreign implication, whether or
not it specifically relates to aviation, should be considered if the Pres-
ident felt it was in the national interests?

Mr. GoopricH. I would think so, sir.

Mr. Sizar. So, therefore, it could be that there would be other items
involved besides aviation problems?

Mr. Goopricr. Yes. But as I mentioned before, Mr. Sibal, T don’t
think that aviation, when it involves us in transportation in foreign
countries, can be divorced from its very obvious foreign affairs aspects.

Mr. SisaL. I respect that viewpoint but I am just wondering what
the CAB authority would really mean if we are going to have the
President reviewing all the decisions with other considerations which
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Mr. Halaby himself suggests he would have in mind when he gives
approval or withholds approval.

Mr. Goopricn. Sir, I don’t thing CAB’s authority would have any
less meaning than it has today under section 801 of the act where Con-
gress has given the President authority to approve foreign air route
actions of the Board.

Mr. Sizar. We are not holding hearings to wind up situations where
they have any less authority than they have today. If they had
suflicient authority today they wouldn’t be in here asking us for H.R.
6400.

Mr. Gooprich. No,sir. As I understand it, they feel there is a need
to clarify their authority in terms of setting international rates, and
that is the purpose of H.R. 6400. The only point I am trying to make
in answer to your question is that I see nothing inconsistent in Presi-
dential approval under H.R. 6400 with Presidential approval pres-
ently provided under section 801,

Mr. Sizan. But how about whether or not you see anything con-
sistent with Presidential approval and the authority which the CAB
seeks under H.R. 64007

Mr. Goooricr. The authority the CAB seeks under HLR. 6400 is
phrased and framed in terms of accompanying Presidential approval,

I understand that to be the Board’s position and the position taken
by Chairman Boyd yesterday and earlier by him in the international
alr transport policy statement, and the considerations that preceded it.

Mr. Sipar. Well now, I just want one or two more questions and
then I will drop this.

Mr. Halaby’s statement further say :

The Senate Commerce Committee report gives the reason for deleting the
provision placing final approval of the Board actions in the President that there
is no need to add to the responsibilities of the President matters technical in
nature,

While ratemaking matters are technical, a consideration of the impact of the
Board’s actions could involye matters of policy bearing directly on the national
interest hence matters of great interest to the President.

So again, doesn’t that seem to indicate that we may get into con-
siderations from the President’s point of view, I assume under the
advice of the State Department or on the advice of the State Depart-
ment, which might be quite foreign to the particular ratemaking prob-
lem which the CAB had before it.#

Mr. Goopricu. Sir, that is a matter of judgment in any particular
given case but as a matter of principle I would not tend to agree with
the way you stated it.

I would think, if there are foreign affairs aspects to decisions by one
or another agency of the Federal Government, the President, in his
constitutional capacity, certainly should have the opportunity to
review them.

Mr. Siearn. I agree with that. I want to make it clear I agree with
that.

Mzr. Goopricn. I understand that.

Mr. Sizar. What I am not interested in doing is creating a problem
for the CAB where they are purporting to play one role which really
is negated by foreign policy considerations, and we are not interested
in an exercise of futility.
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Mr. Goobricu. There again, sir, I wouldn’t subscribe to the concept
of Presidential action negating Board actions because we don’t know
the form it will take. The principle involved as I see it is simply one
of whether the President can exercise his constitutional power of re-
viewing the action of any Government agency that has a possible
foreign affairs aspect.

Mr. Siean. Thank you.

Thank you Mr, Chairman.

The Cratryran. Mr. Moss?

Mr. Moss. No questions.

The Cramaan. Mr. Springer ?

Mr. Serincer. You are the attorney for the FAA, is that right?

Mr. GoopricH. Y es, Sir.

Mr. Serincer. Now, have you been in consultation with the legal
counsel for the CAB?

Mr. Goopricr. On frequent occasions, but I assume you are asking
the question with reference to this particular bill?

Mr. SPrRINGER. Yes.

Mr. Goooricir. Members of my stafl have, in connection with the
preparation of statements, yes, Sir.

)L‘. SeriNGER. Are you familiar with the decisions that have been

made in the past with reference to route lines, the grant of route lines.
Mr. Goobrica. No, sir, I am not personally familiar with them.
Mr. SeriNcer. You are not acquainted then with the diplomatic
background of these decisions?
Mr. Goopric. Only in general terms.
Mr. Serincer. Based upon that experience what do you think was

the underlying factor in the grants on those routes

Mr. Goobrica. I am not sure, Mr. Springer, that I understand your
(question.

Mr. Serincer. Are you familiar with any of the diplomatic back-
ground of grants of those routes, specifically, one wuuhf be Air France
nonstop from New York to Mexico City.

Mz. GoobricH. No, sir, I can’t say that I am personally familiar with
those.

Mr. SerinGer. Are you familiar with Australia’s what is the name
of that line, Dr. Stevenson, Quantas, are you familiar with any of the
diplomatic background of those route grants?

Mr. Goobricu. No, not in terms of that specific route, I am not.

Mr. Serivcer. In other words, then, you don’t have any knowledge
of an area in which grants were made from a diplomatic basis of
roufe ?

Mr. Goooricu. No, sir. I have not been engaged in any of that
Government activity.

Mr. Serincer. When you are talking about foreign policy here,
is it your thought that the power, we will say, of the White House to
either review it or to cancel it, would be based upon the same kind of
diplomatic background that was granted to routes?

Mr. Gooprica. Well, if T understand you correctly, Mr. Springer,
I would say that the White House, and the President in his consti-
tutional capacity in the field of foreign affairs, would have a very
deepseated interest in considerations underlying the grant of routes,
and I think the Congress has agreed in section 801 of the act. '
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Mr. Seringer. Well, this is the area that disturbs me most in this
proposal that you have, and may I say this is free from politics. I
think there were just as many mistakes made in the Eisenhower admin-
istration in the grant of the routes as there ever have been with any
Democratic administration.

So, this is not political in any sense.

As a matter of fact, most of these route grants were made while
Eisenhower was in the White House. But the point I want to make is
I am familiar with the diplomatic maneuvering and I want to say in
my opinion that many of these grant routes were made on diplomatic
bases in which they granted some of these routes for some other reward
we might get unrelated to the whole air industry.

Do you see what I mean ?

Mr. GoobricH. Yes, sir,

Mr. Serivager. Do you think that there ought to be power to reside
in the White House and may I say it isn’t made in the White House,
it merely goes up there, and it is made over at the State Department,
that they ought to have the right to say whether a fare should be
granted to cancel or modify it or whatever it is, based upon some
diplomatic maneuver which the United States might be engaged in
with France, England, or the Dutch or Australia or some other
country ¢

Mr. Gooprich. Sir, I think the way you phrase the question consti-
tutes a pretty persuasive reason for answering “Yes,” because if the
prime ingredients are diplomatic factors it would be pretty important
for the President to have the power.

Mr. Serincer. Do you think then that the rights of airlines, as a free
enterprise operations, ought to be subjected to these diplomatic manen-
verings at their price, at the price of them ¢

Mr. Goobrica. Well, your question contains an assumption that I
can’t agree with or even comment on because I don’t know that there
is a price they must pay.

r. SeriNger. If you don’t know that then you don’t know the
background but I am ecalling that to your attention because I do have
that background and that is exactly what was done.

Many of the Congressmen objected to that publicity on the floor and
made statements to that effect that we did not think that airline routes
ought to be the subject of bargaining which—by which the State De-

artment relieves themselves of a problem with some other country

y granting a parallel route or route that some country doesn’t have.

Now, I want to read to you from the fifth annual report which is the
last one in 1963 these words. This is from page 84 and 85 Interna-
tional Aviation Activities new statement of international air tran-
port policy.

Mr. SmBAL. Mr. Springer, what publication is that ¢

Mr. Seringer. This is the Fifth Annual Report of the Federal Avi-
ation A gency.

At page 85,1 am reading:

Marked emphasis was placed throughout on the necessity for keeping the en-

vironment of international air transport industry as free as possible from restrie-
tions. whether imposed by Government or intercarrier agreements.
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Now, this sentence.

U.S. policy, the statement made clear, is to push for conditions in which U.S.
international air carriers can thrive, to wit, an atmosphere of free enterprise.

Now, do you believe that our airlines, which are a free enterprise
system, can exist and thrive in an area which is subject, we will say,
to the State Department setting their rates?

Mr. Gooprici. Mr. Springer, that is a difficult question to answer
because I don’t assume that the State Department would succeed in
usurping the statutory functions of the CAB.

Furthermore, as gl'mirmzm Boyd explained the situation that oc-
curred last year, in his testimony yesterday to this committee, it
seemed to me he was saying that H.R. 6400, if it had been available
last year to the Board, would have enabled American air carriers in
international air transportation to compete more effectively in the
situation that developed, because as I recall it, American air carriers
had a roundtrip reduced air fare they were prevented from retaining
in effect by virtue of the agreements that were reached at Chandler,
Ariz.

I think Chairman Boyd made it perfgectly clear that if the Board
last year had the authority provided in H.R, 6400, the Board would

have been able to make it possible for American air carriers to com-

pete more effectively with foreign air carriers in international air
transportation.

As it was, American air carriers had no recourse but to fail to make
available to the traveling public the reduced roundtrip fares that oth-
erwise they could have provided.

Mr. Serincer. Now are you talking about when the British Govern-

ment canceled our right for landing?

Mr. GoopricH. Yes, sir.

Mr. Springer. Do you think the decision made by the State Depart-
ment and I am still stating the State Department because that is where
the decision is made.

The President only executes it. I don’t mean hed oesn’t know about
:t. But that is where the negotiating is done, in the State Department.

Do you think that would have made it more feasible for the Ameri-
can carriers to operate if they had that decision to make?

Mr. GoopricH. Mr. Springer, again, indicating my inability to agree
with your basic assumptions where the decisions are made, I do think,
to answer your question

Mr. Seringer. Where do you think decisions

Mr. Goopricr. That the American carriers would have been able to
compete more effectively because, as Chairman Boyd explained yester-
day, foreign air carriers tend to be higher cost of operation carriers,
and we believe that our American air carriers operating as they do
under a free competitive enterprise system do operate more econom-
ically. The proof of the pudding, 1 suppose, 1s the fact that they
were able to offer lower round trip fares but were prevented from
doing so because the CAB could not back them up in the situation
that developed as a result of the Chandler conference.

Mr. SeriNGeEr. Well, now, do you think that is exactly what the
State Department is going to back them up when they start lowering

rates?
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Mr. Goopricn. Sir, I have no doubt but that the State Department
would at all times act in the very best national interests.

Mr. Serineer. Now may I say that if this had occured, and they
had had that power, I think the State Department would have caved in
on the question of whether—this is my opinion—would have caved in
on those rates, because it was extremely embarrassing to the State
Department, that they can have this power of decision to make that
they should have.

It merely means this, that if they decide to put in fare rates and the
State Department doesn’t want that and the State Deparment doesn’t
think that diplomatically is going to work out in their scheme of things
they cancel it, doesn’t it ?

Mr. Gooorica. Mr. Springer, based on my——

Mr. SeriNger. Can they or not ?

Mr. Goopricn. Sir, I don’t know whether they can do anything uni-
laterally. My opinion is, if there are differences of opinion among
Government agencies, there are always many opportunities to get a
thorough discussion of the merits in the White House before the Presi-
dent makes the final determination.

Mr. SerinGer. I am just giving you my opinion from only what I
have seen under three administrations.

Mr. Goobricn. I understand, sir.

Mr. SeriNcer. They want this power they didn’t have a year ago to
relieve them of an embarrassing situation and to force the carriers here
to go along with what decision they make in the State Department.

Mr. Goobricnt, Sir, this legislation is not phrased in terms of giving
the power or authority or the decision to the State Department. It is
phrased in terms of giving the approval authority to the President.

The Caamaran. Will the gentleman yield?

Mr. SeriNeer. Yes; I will yield.

The Crmamwmax. There was some discussion about this yesterday
which the gentleman raises appropriately, but I believe that our own
companies wanted to reduce the rates as had been suggested but they
could not reduce the rates.

In other words, they were not forced into this, but wanted it them-
selves but cannot do so because the foreign nations they were serving
demanded that they charge higher rates.

I believe that was the issue that was developed yesterday.

Mr. Seringer. May I ask the gentleman this question? If you
gave the President this power, then can he make that decision, can he
make the decision on which the rate would be based?

Mr. Goopricu. Sir, his power would be a power to review and
resumably to disapprove if the recommended rates weren’t compat-
1ble with other considerations brought to his attention.

Mr. Seringer. All right.

Then he would have the power to cancel the rate, wouldn’t he?

Mr. Gooprici. He certainly would have the power, Mr. Springer,
to bring these other factors to the attention of the ratemaking
authority.

Mr. Seriner. Well, T asked you, does he have the power to cancel
it or not under this legislation ?

Mr. Gooorica. I would like to refer to the bill if you don’t mind.
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The Cuamaan. Well, under the bill, the answer is quite clear if
the gentleman will permit, under HL.R. 6400; yes, he would, under the
Senate bill he would not, under the Williams bill he would not.

Mr. Serixaer. That is the first question.

Now the second question I ask the gentleman, does he have the
power to modify the rate?

Mr. GoobricH. Not in express terms, Mr. Springer.

Mr. Seringer. I beg your pardon ¢

Mr. GoopricH. Not In express terms.

Mr. Serinaer. Well, in your opinion then, from what you see in
looking at that law, does he indirectly or is it clear whether or not
he can modify the rates?

Mr. GoopricH. Sir, my opinion is that the course that would develop
after Presidential review would be a reconsideration by the Civil
Aeronautics Board.

Mr. Moss. Will the gentleman yield at that point ?

My, SPRINGER. Yes.

Mr. Moss. I think you have to ready H.R. 6400 with the Bermuda
agreement.

Mr. Serincer. With what?

Mr. Moss. With the Bermuda agreement and you have to specifically
read it with paragraph (e) and paragraph (f) of the agreement, be-
cause under paragraph (e) in the event the authority is given by the
Congress to the CAB to regulate these rates, there is already provided
for an arbitration procedure on a disputed rate brought about by
failure of the CAB to approve it.

Mr, Sprincer. Let me ask you that.

Mr. Moss. Only following that would the matter be referred to
the President.

The Cramyman. Let’s get all of the facts in, not only the Bermuda-
type agreement. It would depend upon whatever the agreement was,
and what bilateral agreement with a particular country involved.
Yesterday’s hearing developed that most of the nations have a
Bermuda-type agreement.

There are several nations that have a different form, and different
type of agreement from the Bermuda-type agreement.

So, whatever the agreement would be with a particular country
involved, the procedure under this bill would have to follow. I be-
lieve that to be right.

Mr. Goopricn. Yes, Sir.

Mr. SerinGer. Is there any direct answer to my question?

Can there be any direct answer as to whether or not he can modify
an agreement?

Mr. Goooricr. Reading the bill as it stands today, I would say no,
sir, except through subsequent action of the CAB.

Mr. Serincer. Except through subsequent action of the CAB.

Mr. Goopricu. Of the regulatory authority.

Mr. Seringer. 1 take it then that he could cancel. I am trying to
get the train through which the events could go.

First, if he wanted to he could cancel it or he could approve it. If
he canceled it it goes back to the CAB for further hearings, is that your
opinion? -
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Mr. Goovricr. He would disapprove, sir, and I assume then the
Board would reconsider.

Mr. Serineer. And it would go back to the CAB for further
hearings?

Mr., Goopricu. In the Board’s discretion.

Mr. Seriveer. In the Board’s discretion.

If the Board comes up with another decision does that go back to
the President?

Mr. GoopricH. Yes, sir.

Mr. SeriNger. That is all, Mr. Chairman.

The Cramyman. Mr. Long?

Mr. Loxe. No questions, Mr. Chairman.

The Caamyan. Mr. Glenn ?

Mr. Grex~. I have no questions, Mr. Chairman.

The Cramman. Mr. Jarman ?

Mr. Jarman. T have no questions.

The Cramman. Mr. Keith, have you had an opportunity or do
you have any questions?

Mr. Kerra. I regret to say, Mr. Chairman, that I haven’t sufficient
background at this point to ask any questions.

The Cramaan. Mr. Curtis?

Mr. Curris. No questions, Mr. Chairman.

The Cramrman. Mr. Pickle?

Mr. Pickre. I would like to ask the chairman, I was here part of
the hearing yesterday, are the facts in the record, Mr. Chairman, with
regard to what actually happened with the British about a year ago?
We keep referring to the dispute that occurred then and apparently
this legislation has arisen partly from that incident.

Now, if the facts have been put in the record then I will get that in-
formation from the record.

The Cramaman. Mr. Boyd, Chairman of the Board, discussed it
some yesterday. This witness would have very little information and
background on it himself since his agency was not involved with that
directly.

Mr. Tipton will be on as the next witness, and representing the
airline inrﬁustry including the two, one or two companies that were in-
volved, I am sure he will give us a complete rundown.

Mr. Picgre. Thatis fine, Mr. Chairman.

The CaamMaN. Mr. Sibal?

Mr. Smar. Ihave questioned, Mr. Chairman.

The Cramrman. Mr. Cunningham ?

Mr. Conviveram. No questions, Mr, Chairman.

The CrAmRMAN. Mr, Brotzman ¢

Mr. Brorzaman. No questions.

The Caamman. Mr. Goodrich, thank you very much.

Mr. Moss? Mr. Rogerst

Mr. Rogers of Florida. No questions.

The Caamman. Thank you very much.

Mr. Stuart Tipton, president of the Air Transport Association of
America.
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STATEMENT OF STUART G. TIPTON, PRESIDENT, AIR TRANSPORT
ASSOCIATION OF AMERICA

Mr. Trerox. Mr. Chairman and members of the committee.

The Cramman. Mr. Tipton, you may proceed.

Mr. Trerox. For the record, my name is Stuart G. Tipton. I am
president of the Air Transport Association of America which repre-
sents substantially all of the certificated scheduled airlines of the
United States.

Mr. Chairman, I would like to submit an extensive statement on
this subject which we have prepared in an effort to clarify the many
issues that arise here, and to make a fair statement of our position.

Our statement is long, and if it is satisfactory with you and with
the committee, I will file this statement and proceed on the basis of
touching on the salient issues and seeking to utilize less of the com-
mittee’s time,

The Cramman. Yes, you may do so. Your full statement will be
included in the record together with the attachments.

Mr. Treron. Good. Thank you, Mr, Chairman.

The Camsan. And you may proceed.

Mr. Treron. The committee has heard a good bit of testimony on
this legislation, and it will be my purpose to avoid repetition, and thus
I will plunge as quickly as I can into the issues as they present them-
selves to the committee.

The Air Transport Association’s position with respect to the bill
supported by the Civil Aeronautics Board and by the FAA is this:
We do not believe that the bill is a sound one. We believe that the
committee should not report it. We believe that the legislation will
not work.

Here is why we think the bill is unsound.

It breaks down into four reasons, and I will state them as quickly
and as clearly as I can.

The first reason is that the legislation which purports to provide
for the fixing of rates in international operations is fundamentally
in conflict with the facts of international air transportation, as we
know them, and as they are.

It is fundamentally in conflict with them because it purports to
rive one government the power to fix international rates when it
is perfectly clear that any route in the international field or any
rate has two ends to it, one located in the United States, one located
in a foreign country.

Both the United States and the foreign country concerned have
their own rate philosophies, their own power of determination, and
their own sovereignty. They both have those interests and those
powers to deal with any rate that is proposed.

No one government can impose its will on others successfully. No
one government can fix a rate as it applies in international operations.

Now, I have oversimplified this when I have said there are two
governments involved, because in most rates there are far more
governments than that involved, because any rate in the international
field is affected by a variety of other rates, a rate to Rome affects
the rate to London because the trip offered is New York, London,
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Rome. It affects the rate to Frankfurt which often is New York,
London, Frankfurt, and possibly on to Rome.

You follow that course, and you obviously, with respect to any
rate structure, involve not merely two governments but many gov-
ernments, so that essentially the ratemaking process in the interna-
tional field is and has to be a multilateral problem.

So, when you take that fact of life into account, it becomes rea-
sonably clear that neither the United States nor any foreign gov-
ernment can fix international rates.

International rates by their very nature are the product of negotia-
tion. There is no way that anyone can get around that. This com-
mittee cannot legislate for the United Kingdom, and our Congress
cannot legislate for the United Kingdom.

The House of Commons cannot legislate for the United States. So,
that when you come right down to it, what we are talking about is a
subject which only yields in its solution to international negotiation.
That is the No. 1 reason why this proposed legislation, IL.R. 6400 is un-
sound, or to put it possibly more precisely, unrealistic.

Second reason: If the Board purports to exercise this power, in-
evitably the exercise of this power will become fashionable. Other
governments seeing the United States attempt to exercise its sover-
eignty in this fashion necessarily leads to their doing the same thing.

The result of that also necessarily is that the fixing, the establish-
ment, of rates in the international field, becomes constantly a subject
of governmental dealing,

At the present time, as you know, the basic method of establishing
rates in the international field is through a conference of carriers
who work out these highly complex problems, subject to approval
by governments.

If we change that to a governmental process, as this legislation
inevitably would do, rates would be fixed not by a conference of
carriers but by a conference of governments.

Now, the difficulty with that is manifold. In the first place, the
fixing of rates should be a managerial function of the carriers who
charge them and who are responsible, in our case, in the case of U.S.
carriers, at least, who are responsible to their stockholders and di-
rectors for success.

In addition, if governments undertake this responsibility inevitably
it becomes in part political, because these governments, among them-
selves, have endless axes to grind with each other, and it would be
impossible to exclude these extraneous matters from these rate dis-
cussions. It would be impossible and it wouldn’t be done.

The United States in order to achieve a rate objective would
probably be—would probably find itself having introduced into the
discussions such things as foreign aid problems or problems of mili-
tary bases. Inevitably that would happen.

So that it is definitely in the U.S. interest to keep this away from
intergovernmental responsibility to the major extent that we can.
This bill moves in the direction of transferring it to governments;
and that is the second reason why it is unsound.

It has been said here several times that other governments have
this same power to fix international rates and thus the United States
should have it. Those statements, I believe, have been based upon




AMENDING FEDERAL AVIATION ACT OF 1958 61

an inadequate review of the actual laws of the foreign countries. We
have so reviewed them as best we can. It is difficult. But we can
find only a very few governments, four to be exact, that have this
power to fix international rates. Other governments do not have it.

For example, the United Kingdom does not have it. So that we
mustn’t proceed on the basis that it is settled that other governments
have this power. They have powers of a variety of sorts, but they
don’t have this power to fix rates.

That is the second reason why we think this legislation is unsound.

The third reason: Inevitably when you start out to provide for
the fixing of rates our form of government and our legal process re-
quires hearings, notice, hearings, proceedings before you can fix a
carrier’s rate.

Now, let us take an example, the North Atlantic where we have 19,
I think, foreign carriers as well as 3 of our own.

There you have a major rate proceeding. If the United States
were to start exercising its power under this bill to fix a rate, they
would be starting a hearing which would involve these many carriers
backed by their many governments, and I don’t know when the hear-
ing would ever end. We had a relatively simple problem here some
years ago when the Civil Aeronautics Board decided to investigate
and fix the rates for our domestic system for they weren’t involved
with other governments, they weren’t involved with any conflicting
things of that sort.

It took 414 yars to get the proceeding over with.

The Caarkaanx. What was that, T didn’t get that?

Mr. Trrron. That was the general passenger fare investigation of
some years ago. 1 was making the point that it took us 414 years to
run through a domestic rate proceeding.

Under this legislation, it provides for an international rate proceed-
ing of far more complication than that, so that you could expect those
proceedings to o on a very long time.

Now. in the international rate field where rates have been chang-
ing annually over the past 18, 20 years, it would be quite impracticable
to utilize this rate fixing machinery, and the machinery, if you are
ooing to fix rates surely our carriers would insist that they were en-
titled to a hearing, and so that the procedure here provided—an essen-
tial procedure if rates are to be fixed, is so elumsy and awkward that
it cannot be applied in the international field.

The Cuamyax. I raised that question with Chairman Boyd yester-
day, Mr. Tipton, and T believe the record shows that he indicated there
would not be these long, drawn-out hearings and proceedings.

Mr. Treron. I only refer to what the statute provides. It provides
for hearings, as it must, and, of course, there is a provision in this
statute as well as the provision of the domestic law on the same subject
that they must complete the proceeding in 6 months.

But no proceeding has ever been completed in 6 months. The pro-
ceeding oes on and on as T have said. The general passenger fare
investigation went on 4 years, I think Mr. Boyd was taking an un-
realistic point of view.

The Cramyan. Mr. Boyd said yesterday he thought their limita-
tion would be suspension authority for 6 months, 180 days. He did
try to explain it some, and I wasn’t altogether sure that it was clear,

48—409—865——D5
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but do you agree with him that 6 months would be the maximum
authority of suspension ?

Mr. Trerox. Under the bill as proposed, and under the domestic,
corresponding domestic statute, the Board can suspend the rate pro-
posed for 6 months, but in the Board's reviews of these rates, they have
never managed to get the proceeding done in 6 months that I reeall.
and the carrier then comes forward and “voluntarily” extends the
time of suspension. It just seems to me quite clear that the procedure
here is far more complex than the chairman thought.

Now, to go to the fourth reason, and this reason gets a little com-
plicated.

A basic difficulty with this legislation is that while it purports to
give the Board the right to fix and regulate the rates of foreign-flag
carriers as well as American-flag carriers, the net effect of legislation
when combined with the Bermuda agreement has the result of taking
away from the Board their power to regulate the rates of foreign-flag
CATrTIlers.

Now, the reason I say it gets a little complicated is because of the
relationship between this legislation and the Bermuda agreement.

In the Bermuda agreement, and T will try to cover this quickly be-
cause it has been covered before, in the Bermuda agreement, it was
anticipated when that agreement was written that there would be
disputes among governments and carriers on rates.

It was obyious, and they provided for it. It provided that in the
event of a dispute the governments would get together, discuss the
matter, if they couldn’t agree in discussion, then they would submit
it. to arbitration, the issue to arbitration. and when the arbitration
was over, they would do their best to use their powers to carry into
effect the arbitral award.

That is the way these disputes were supposed to be settled.

Well, obviously, there was going to be a considerable period during
which this arbitration was going on. One just took place over a route
problem and it took 18 months to finish. A rate arbitration problem
would take longer than that. So, there was a long period, and the
fellows who were drafting the agreement had to make arrangements
for what was going to happen to the disputed rate while all of this
talking was going on.

So, they provided two different ways of dealing with it.

If the Board had rate-fixing authority the disputed rate would con-
tinue in effect all during the talking. Tf the Board did not have rate-
fixing authority the government that was objecting to the rate could
insist upon its suspension during this argument.

Now, at the present time, since the Board does not have rate-fi xing
authority the disputing government does have the power to insist
that the rate be suspended.

If this bill is passed, however, the other provision comes into effect.
and the complaining government is bound—the earrier offering the
disputed rate can continue that in effect.

Well, we regard that effect as a very bad one from the standpoint
of this legislation.

Chairman Boyd yesterday—I have reviewed his statement—he
thought that it was a very good effect in that we are fundamentally in
confliet with the chairman’s position.
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The reason that the Board thinks that it would be good to be able
to continue a disputed rate in effect during the discussion is that this
sort of thing could happen. They could fix an American-flag car-
rier’s rate at a level lower than that desired by foreign governments,
and then insist that those foreign governments that didn't like it
nevertheless permit it to continue. That is the reason that Mr. Boyd
thought that this bill was good.

In other words, what he was saying was under that provision
we can shove a low rate down the throats of complaining governments
abroad.

Now, I think before accepting that conclusion we had better analyze
it a little bit because in the first place, I don’t believe that the United
States is really going to shove these rates down the throats of foreign
governments.

A great international ruckus would result, negotiation would take
place, we would be right in the same position we are right now.

Mr. Moss. Mr. Chairman, I wonder if I might ask a question at this
point.?

The Cuamman. Mr. Moss?

Mr. Treron. Certainly.

Mr. Moss. Isn’t the assumption that we would have the right to do
that whieh you call “shoving down the throat™ very precisely spelled
out in the Bermuda agreement ?

Mr. TirroN. Yes, sir.

Mr. Moss. And contrariwise, is not the action taken by Britain con-
templated and authorized in the Bermuda agreement, because in sec-
tion (f) it expressly states that the government objecting to the con-
tracting party may take such steps as it may consider necessary ; it is
very broad, and they are all sanctioned by the agreement.

And certainly we must assume we are going to operate under some
form of agreement, and if, as was contemplated at the time of the Ber-
muda agreement, the authority here sought is given to the CAB, then
the right to have the new rate in effect provisionally is also provided.
So the question you raise then would go to the quest ion of abrogation
of the agreement by the governments now signatory to them, or agree-
ing to international air commerce under the terms of that agreement.
If we reach that point, of course, we have no kind of agreement, and
it is a matter then of governments attempting to undertake to reach
new agreements.

But if we are to pt'nm'ml under international law, as agreed to by
the contracting parties, then the position of the Chairman of the CA B
is well founded on the agreement itself, and what you contemplate is a
course of action abridging the agreement rather than adhering to it.

Tsn’t that true?

Mr. Treron. No.

Mr. Moss. Well, you say, the next step : would a government agree !
Would a government permit? The governments have agreed, would
they permit it? Would they then honor their agreement? If they
didn’t then we would have an abridgement of the agreement.

Mr. Treron. That is right. A

Now, there is no question that what Mr. Moss has said is true with
respect to those governments that have signed this rate provision and
a very large number of them have. They have agreed if this legisla-
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tion is passed they would permit a low rate offered by an American
carrier, even though disputed, to continue in effect. The question I
raise at this time is whether or not this result would actually be ac-
cepted without substantial international controversy, even though
presently provided, whether it would be accepted without interna-
tional controversy, and I think that, in my judgment, it would not.

Mr. Moss. Mr. Tipton, we accepted it very reluctantly, last year.
I know that I as an American felt rather embarrassed that the Brit.
ish Government would threaten to confiscate our property, but she
made the threat, and we finally backed down because really we had
agreed to back down.

It was provided for in the agreement.

We didn’t like it but we did it, and if these governments have
entered into the agreement in good faith, and we should assume that
most, of them have, there are governments I wouldn’t concede good
faith to under any conditions, but most of those of concern to us I feel
would honor in good faith as we have the agreement we entered into.

Mr. Treron. T think that my point is not directly in conflict with
Mr. Moss.

My point is not that they would ignore or violate the agreement.
My point is that it would not be accepted without controversy, the
action of the United States in effect in msisting they accept this fixed
rate and abide by it, and would create international controversy that we
would find difficult to deal with, possibly leading to the abrogation
or denunciation of agreements, the insistence upon change.

It would induce controversy that need not he had. '

That is my point here, that when you fix rates, without regard to
what the agreement provides—20 years have passed since that agree-
ment was signed—that is a pretty hard blow to strike under these
cireumstances,

The question I am raising is, first, would our Government ever do it.
and second, would our Government be prepared to meet the inter-
national controversy which I am confident would arise, because feel-
ings were strong during this discussion the various governments had
with respect to rates a year ago, and they would be equally strong in
the event that we sought, our Government. sought, to utilize this power.

I am confident that, and here T am not charging and government

Mr. Moss. I would just like to see our Government. have occasion
to be a little more insistent at times.

Mr. TreroN. They can be insistent. They can be insistent without
utilizing power of this kind, because this raises what I regard as a see-
ond major objection to this conclusion. It has been pointed out. that
if this law is passed a foreign government will not be able to inter-
fere with a U.S. carrier’s rate proposal.

But let’s look at it from the c«t{ler side. The U.S. Government will
not be able to interfere with a foreign-flag carrier’s proposal either.

Now, I think that we have to consider the problem from a relatively
long-range basis and consider all facets of it, and not just one. ¢

At the present time the problem is getting the U.S.-carrier’s objec-
tives of lower rates across against foreign-flag carrier opposition.
That is the present situation, and the bill looks good from that stand-
point.
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But let’s look down the road a little bif to a possible circumstance, a
circumstance that cannot be ignored, in which the United States
uh]m![\p will be to try to avoid havi ing foreign-flag earriers assault

S. earriers with destructive rate t“f}!ﬂ])t‘“llnﬂ

* Now, it seems at the moment that that isn’t likely to happen. But
we have to remember that we are legislating here for a considerable
period, and the possibility—all of the elements join together here to
make this a definite possibility for the future.

U.S. carriers are privately financed, privately owned carriers, un-
subsidized by their Government. We are facing abroad, carriers heav-
ily qn])ported by their government, in many cases by upltftl contribu-
tions, in other cases by actual npem(mg expense contributions, many
times wholly owned, usually, at least partly owned by their
governments.

In addition we have developments abroad that have been well under-
stood and well recognized, in which foreign-flag carriers, particularly
in Europe, are hmrmnmtr to draw together. “We have heard much
about Air Union. A group of luumpv-m carriers that would get to-
gether and in effect operate as one, There is extensive pooling of
revenues, of operations by foreign-flag carriers.

There is now, has been, it seems to be growing. Thus beginning to
develop are aggregations of power among the foreign-flag carriers,
and if they want to really take on the U.S. carriers, tl:v\' are in a pretty
good position to do so by substantial rate reductions that we would
not be economically in a position to meet.

I don’t think that possibility should be ignored.

Mr. Moss. Mr. Chairman, I wonder if I may direct another question

t that point.

[f they entered into those arrangements and proposed uneconomic
rates, that in itself would be a violation of the Bermuda agreement,
would it not.?

Mr, Trrron. Not necessarily.

Mr. Moss. Paragraph (h) :

Rates to be agreed in accordance with the above paragraph shall be fixed at
reasonable levels, due regard being paid to all relevant factors such as cost of
operation, reasonable profit, and the rates charged by any other air carriers.

Mr. Treron. Yes, that is what it says.

Mr. Moss. It would seem to me that that would be an abridgment of
the agreement.

Mr. Trpron. And that is what the United States would contend.
When this happened, as I have deseribed it, the United States would
contend under that provision that these rates were uneconomically low
and we would argue with these governments, and then we would have
arbitration and that arbitration would be long, and during all of that
period these uneconomic rates would be in effect because we have put
paragraph (e) in effect by enacting this legislation.

Thus. the 11.S. Government durmrr this long period would be unable
to do a thing about it.

Now, maybe ultimately, at the end of all the arbitration it would
be decided that under that provision of the agreement the rate should
be suspended but during this 2-year period, and it will be more than
2 years, during that period, thie U.S. carriers would have to withstand
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the assault of these uneconomic rates without any protection from its
Government.

Now, that is the effect of enacting this legislation.

Consequently, I feel strongly, we feel strongly, that that step should
not be taken. That the committee and the Congress have to look down
the road a ways, and understand and anticipate problems, and in deal-
ing with this legislative problem, to make it all inclusive, and not limit
it to a current eircumstance.

The Cramaran. Before you leave that.

Mr. Trrron, Yes.

The Cramryan. If you are about to, and since you brought into play
the experience you had a year ago, why not explain what did happen
and use that as an example ?

Some members asked earlier that we have a discussion of that situ-
ation to see just what the result was.

Mr. Tirrox. Here is what happened.

TATA reached an agreement on the rates to be applicable a year
ago this past April. They reached an agreement sometime prior to
that on what the rate should be. The Civil Aeronautics Board,
exercising the authority it already had under section 412 of the Civil
Aeronautics Act, looked at that agreement, decided that the modest
increase in rates that was there provided was unsound and disapproved
the agreement, which had the result of eliminating any agreement as
far as the carriers were concerned on rates then to go in effect.

That disagreement, the result of that action, caused a controversy
among governments as to what rate would be permitted by those gov-
ernments to be operated, to be used by the carriers coming in.

Our carriers continued their old rates that were somewhat lower
than those agreed to by TATA. The United Kingdom——

The Cramryvan. Under direction of the Board

Mr. Trirron. Under direction of the Board.

The Cusmaan. Orin carrying out the agreement ?

Mr. Trirrox. They continued them in view of the fact that there
had been no agreement to change them. So at that point the United
Kingdom, and other governments, quite a number of other govern-
ments, took the position that our carriers must change those rates to
conform to the agreement that had been made by TATA and had
been disapproved by the Board.

From that followed consultations under the agreement.

Simultaneously, efforts were made by TATA to reach a further agree-
ment that the Board would approve.

After the dispute had been brought to a crisis by the United King-
dom threatening to throw us out of the United Kingdom and other
governments, as I recall, they didn’t make such threats, but they were
standing in the wings waiting to do the same thing, the governments
met, discussed, and the strong position of the United States was
deferred.

I want to emphasize “deferred™ here, because the United States ulti-
mately won this argument. There followed then a number of meet-
ings by governments, by TATA. The rates ultimately determined
upon by TATA, and put into effect this April 1, were the rates that the
U.S. Government set out to'get when they started this dispute.
(Nore—Subsequent inquiry revealed that the ultimate rates agreed
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upon by TATA were actually lower than those which the CAB initially
set as 1ts objective.)

Now, to go into detail of who talked to whom and how many meet-
ings and where, would be—would take too long, but the essence of the
matter was that this was ironed out by governments and carriers seek-
ing to solve the dispute by discussion.

Now, I was interested in Mr. Boyd's testimony from this stand-
point. He said that he was helpless, that there was nothing he could
do.

I felt that in saying that he didn’t give full credit either to the
statutory authority that he has got now or his very outstanding ability
to use it because it took him—I guess about a year, and that isn’t long
in international negotiations—took him about a year and he won the
argument.

We got the rates we started out to get, without the help of this legis-
lation or in my opinion hindrance, but based upon statutory authority
that he already has, plus what I regarded at llhv time and still do, as
a magnificent job of negotiating.

Mr. Brorzaran. May I ask a question, Mr. Chairman.

Check me on this. Now, if I understand it there was an initial
agreement, the TATA agreement.

Mr. Treron. By the carriers, yes.

Mr. Brorzmax. By the carriers, which the Board refused to ap-
prove,

Mr. Trrroxn. Right.

Mr. Brorzaan. And this, I think you said, included a modest in-

crease.

Mr. Treron. Yes.

Mr. Brorzmax. Now, do I understand that after we had all of the
discord and the arguments and then the hearings and, as you said,
the negotiation hetween governments and carriers, did you end up with
the same rate as the one that was initially contained in the IATA
agreement ?

Mr. Treron. No.

Mr. Brorzaax. Thisis what I don’t understand.

Mr. Treron. With asubstantially reduced rate.

Mr. Brotzaan. With a substantially reduced rate ?

Mr. Treron. Yes.

When the Board disapproved this TATA agreement they said in
effect, this is a modest increase, I am sure they would have agreed it
was modest, but they said that, “It is our philosophy that the rates not
be increased by any amount but should be reduced,” and that is where
we wound up.

Mr. Brorzatan. This was the reason assigned by the Board for not
giving their approval to the initial agreement ?

Mr. Trerox. Yes. And as I say, they won the argument.

Mr. Brorzymay. OK.

Thank you.

Mr. Macnoxarn. Mr. Chairman, could T ask one question before he
leaves this subject ?

Mr. Tipton, vesterday T asked Mr. Boyd did he feel that he wanted
the ability to interfere in a dispute that he ealled between govern-
ments, not between carriers, and he said the !—'li]‘j;'['i shouldn’t be
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settled on his level; and just now in your answer to Mr. Brotzman's
questions you said he does have statutory powers to interfere in such
a situation and I was wondering if that is so what statutory power does
he have?

Mr. Treron. He has statutory power in these two areas: The car-
riers serving the United States and other foreign governments have a
great stake in the ability of, first, getting TATA agreement and, sec-
ond, getting it approved by all the governments.

If they ean—-tfle reason they have a great stake is that that clears
all their problems with all the governments, and establishes a rate on
which they can rely for the period it is set out for, so they have a great
stake in achieving that agreement.

Now, the Board has the power to blow them completely out of the
water because it has the power as it did in this case to disapprove an
TATA agreement, all governments have.

But that is one power the Board has which is a tremendous power.

I think—I don’t believe the Board, in talking to this committee has
stressed nearly enough the enormous power they have over carriers
in approving or disapproving these agreements. That is one.

Mr. MacpoNarp. But they did use that power which led to the fact
that these people in Great Britain came aboard and ordered American
citizens to pay $25 more, so I would hardly say that was a very effec-
tive power from the short-range viewpoint any way.

Mr. Trerox. Well, it was ultimately a very effective power, because
what the Board said, in effect, was that—

Not only do we disapprove this agreement, but we are very likely to disap-
prove any agreement that doesn’t come pretty close to establishing rate reduc-
tions of the kind we are looking for.

Well, that is a very extensive power, and that, plus another T will
mention in a coment, is what caused them to win the argument.

As I say, they didn’t win it that day, but you are not going to—in-
evitably, this is a process of negotiations and nothing ean change it, so
that some time passes while you are arguing this out. It took a little
less than a year to get exact—strike “exactly”—there may have been
some charges the Board didn’t like very well, but as far as rate levels
were concerned they claim close to winning the argument, and the
areat power they had was the power to disapprove one of these
agreements.

Now, there is a second power, and that is the power given in the
Civil Aeronautics Act to grant permits to foreign-flag carriers by
section 402 of the Civil Aeronautics Act. That power is one which
contains the power to insert conditions, limitations, and the like in
foreign air carrier permits. It has always been our opinion that that
provision of the statute gives them a further power in the rate field
that they can condition a carrier’s permit to meet the requirements of
the Civil Aeronautics Board as far as rates are concerned.

Now, that is the power that the United Kingdom was using. They,
what they told us was, if we didn’t charge the rates they wanted they
would withdraw our permit. That was what all the talk was about—
taking our airplanes and all that sort of thing. They were going to
withdraw our permit and if we landed there we would be landing
contrary to British law and all that.
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But that is the same power that in our judgment the Joard has now.

T must say that the Board does not agree with us on this.

The feel that that statute, that provision, is not broad enough to
cover rate regulation.

Now, I believe in this instance, and I hope this doesn’t get me into
no end of trouble with the Civil Aeronautics Board, but I believe they
are carrying water on both shoulders here, because not long ago, July
1961, they passed upon an issue which was very close to this. The
question there was whether they could introduce under 402 into these
permits, whether they could introduce conditions which might and

could be used to restrict the capacity of foreign-flag carriers. Whether
they could use that to possibly make them cut down their schedules.

This proposal by the Board to do that, to insert that condition was
strongly attacked by foreign-flag carriers. They said the Board
couldn’t do it. They said that the statute was not broad enough to
permit them to do it, and the Board in an excellently reasoned opinion,
said they did have, and that they would continue their proceeding
looking toward the introduction of those conditions.

If I might, Mr. Chairman, I would like to present at this point these
two—there is an opinion and an opinion on reconsideration, these two
cases which I believe should be read along with the Chairman’s state-
ment in which he discussed the character of section 402.

The Cramyan. They may be included in the record.

('The opinions referred to follow:)

Order No. E-17285: Adopted by the Civil Aeronautics Board at its office in
Washington, D.C., on the 2Tth day of July 1961

Docker 12063

In the Matter of Investigation of the Terms, Conditions, and Limitations of
Foreign Air Carrier Permits

ORDER

On January 18, 1961, the Board by Order E-16288, instituted a proceeding
under Docket 12063 to determine whether all foreign air carrier permits should
be amended by the imposition of a new condition pursuant to which foreign air
carriers could be required to furnish traflic data to the Board and submit their
schedules for approval by the Board, and more specifically, whether a proposed
new Part 213 of the Economic Regulations, appended to said Order E-16288 as
Appendix A, should be adopted by the Board and incorporated in the permits by
reference.

A prehearing conference in this matter was held on February 23, 1961. Prior
to the date of the conference, Pan American World Airways, Ine, (Pan American)
on February 16, 1961, filed a motion to broaden the scope of this proceeding so as
to also determine whether the Board should require foreign air carriers to file
with the Board for approval agreements relating to pooling of traffic and revenues
or other cooperative working arrangements affecting air transportation to or
from the United States.

A number of foreign air carriers participating in the prehearing conference
orally indicated their intention to challenge the Board’s jurisdiction to proceed
with this case. Since the foreign air carriers participating in the conference
claimed a lack of sufficient time in which to prepare for the conference on the
question of the Board’s jurisdiction and the issues raised by Order E-16288, the
Examiner established March 24, 1961, as the date for the filing of written com-
ments and motions with respect to matters raised by Order E-16288. Answers
to such comments and motions, including answers to Pan American’s motion of
February 16, 1961, were due to be filed on or before April 12, 1961 At the
request of Counsel for Burean of Economic Regulation of the Board, the date for
filing of answers was extended to May 1, 1961.
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A number of the foreign air carriers filed comments regarding the proceeding
as proposed by Order E-16288, and several of these carriers filed motions seeking
dismissal of this proceeding for the lack of jurisdiction.’ As already noted, Pan
American, by motion filed on February 24, 1961, requested that the Board expand
the issues of the proceeding so as to also determine whether all foreign air carrier
permits should be amended by imposition of a new condition pursuant to which
foreign air carriers could be required to file with the Board for approval agree-
ments regarding pooling and related arrangements affecting air transportation
to or from the United States. Except for Bureau Counsel, who filed an answer
to Pan American’s motion on February 21, 1961, answers to the foregoing
motion of Pan American were filed on or shortly before the May 1, 1961, deadline -

On May 1, 1961, Bureau Counsel filed an answer to the comments and motions
of the various parties secking dismissal of the proceeding.® Several of the car-
riers filing motions to dismiss the proceeding have also filed requests for oral
argument before the Board on the issue of the Board’s jurisdietion.

After the filing of answers due on May 1, 1961, KLM on May 8, 1961, and
El Al, LAN, Iberia and Varig on May 9, 1961, filed replies to Burean Counsel’s
answer of May 1, 1961. Each of the carriers filing replies to Bureau Counsel’s
answers strongly pressed for an oral argument before the Board on their
previously filed motions for dismissal of this proceeding for the lack of juris-
diction. On May 26, 1961, Bureau Counsel filed a letter making various com-
ments on the replies filed on May 8 and May 9, 1961. On June 1, 1961. BOAC.
BWIA, and BAL filed a motion to dismiss subject proceeding and a brief in
support thereof. While we could properly reject all the documents filed after
May 1, 1961, in this matter, we have in our discretion decided to consider the
letters replying to Bureau Counsel’s answer of May 1. 1861, Bureau Counsel's
comments with respect to those letters, and the motion to dismiss filed by the
British carriers on June 1, 1961.

The comments, motions, and answers submitted for our disposition by the
Examiner reveal a variety of approaches to the question of the Board's power to
promulgate the proposed new Part 213 as an amendment to foreign air carriers
permits and wide disagreement between the position taken by Bureau Counsel
and that taken on behalf of the many foreign air carriers. Certain of the
motions to dismiss have confused the question of our Jurisdiction to enfertain
this proceeding with the question of our power to promulgate the proposed new
Part 213. Again, a number of the arguments confuse the question of the
validity of the proposed permit amendments and regulation with the validity of
specific actions that the Board might take pursnant fo them at some future
date. We are convinced that we not only have the power to go forward with
the proceeding, but also to amend the permits and adopt the regulation as pro-

! The parties filing such comments and motions are: Alitalia-Linee Aeree Italiane-S.P.A.
(Alitalin), March 24, 1961; Cunard Eagle Airways Limited, BEagle Airways (Bermuda)
Limited and Eagle Airwnys (Bahamas) Limited (Cunard Eagle), March 24, 1961 ; Deutsche
Lufthansa Aktfonzoso]laimft. (Lufthansa), March 24, 1961 ; El1 Al Israel Airlines Limited
(Bl Al), March 24, 1961 ; Iberla Afir Lines of Spain (Iberia), March 24, 1961 ; KLM Royal

Jatch Airlines (KLM), March 24, 1961 ; Linea Aerea Nacional de Chile (LAN), March

1961 ; Lineas Aereas de Nicaragua S.A. (Lanica ), March 24, 1961 ; Sabena Belgian
World Airlines (SABENA), March 2%, 1941 : randinavian Airlines System (8AS8), March
24, 1961 ; Swissair, Swiss Afr Transport Company, Ltd. (Swissair), March 24, 1961 :
Trans-Canada Air Lines (Trans-Canada), Mareh 23 1961 : and Varig Airlines (Varig),
March 24, 19061, SABENA showed good cause for the Iate filing of it motion to dismiss,
_ Comments not challenging the Board’s Jurisdiction were filed by : Acronlineas Peruanas
S.A. (APSA), March 24, 1961 : Compania Ecuatoriana de Aviacion 8.A. (CEA), March 24,
1961 : Emprs Guatemalteca de Aviacion 8.A. (AVIATECA), March 24, 1961 ; Japan Air
Lines Company, Ltd, (JAL). March 24, 1961: Pllots of Pan Amerlcan Alrways (PAA
Pilots), March 24, 1961; and Transportes Acreos Nacionales, 8.A., of Honduras (TAN),
March 24, 1061,

Certain of the eomments filed on March 24, 1961, stated tentative statements of position
with respect to the problem raised by Order E-16288 while others related to requests for
evidence and various matters of procedure during the hearing stage of this proceeding.
Aerlinte Efreann Teoranta (Irish International Alrlines). filed a tentative statement of
position on March 31, 1961, after obtaining leave for a late filing, in which this latter
carrier also contests the Board's jurisdietion and. among other things, requests that the
Board ascertain the position of the Department of State with respeet to the foreign relation
issues ralzed by this proceeding.

The following parties answered Pan American's motion: American Airlines, Ine.
(American), Bahamas Airways Limited (BAL). British Overseas Alrways Corporation
(BOACY, British West Indian Alrways Limited (RWIA), El Al, Iberia, Irish International
Alrlines, JAL, ELM, LAN, Lufthansa, Qanta Empire Alrways Limited (Qantas), SABENA.
SAS. Swissair, Trans-Canada, Varig, and Bureau Coungel,

3 Answers In opposition to motions seeking dismissal of the proceeding were seasonably
filed by American, Pan American, and Trans-World Alrlines, Ine. (TWA). Answers in
support of the motions to dismiss were timely filed by El Al, Iberia, LAN, and Varig.
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posed in the order instituting the investigation. Whether we should do so as a
matter of public interest, is the issue to be resolved in the proceeding.

The motions of the foreign air carriers that the Board dismiss this proceed-
ing for lack of jurisdiction are based mainly on the contentions (1) that the
Board wonld exceed its powers under the Act in requiring reperts and in regulat-
ing foreign air earriers in the manner proposed by the new Part 213; and (2)
that in any event, the Board is prohibited from exercising the powers proposed
in Part 213 by various intergovernmental agreements.

Section 402(b) of the Aect provides that the Boa rd is empowered to issue a
permit to a foreign air carrier anthorizing it to engage in foreign air transporta-
tion if it finds that such carrier is “fit, willing, and able” and that the transporta-
tion will be in the public interest. Section 402(f) provides that any permit
jssued under the provisions of the section may, after notice and hearing, be
altered. modified, or amended by the Board whenever it finds suech action to be in
the public interest. Section 402(e) provides that the Board may attach to a
foreign air carrier permit “such reasonable terms, conditions, or limitations as,
in its judgment, the public interest may require.”

The section imposes no express limitation on the Board’'s power to attach
terms, conditions, and limitations to such a permit, nor does it contain anything
that could be construed as an implied Hmitation on its aunthority to do so. On
its face. therefore, Section 402 constitutes a broad grant of authority to the
Board to attach terms, conditions, and limitations, subject only to the require-
ment that they be “reasonable” and that, in the judgment of the Board, they be
required by the “publie interest.”

Certain of the foreign carriers argue that the detailed provisions for the regula-
tion of citizen air carriers set forth in Section 401 of the Act and the absence
of comparable provisions in Section 402 relating to foreign air carriers indicates
a Congressional intent to grant the Board narrower powers in the regulation of
foreign flag carriers than those granted with respect to U.S. sarriers.  From this
they argue that the proposed regulation is not a true term, condition, or limita-
tion but is an attempt by the Board, legislative in nature, to assert a power which
it does not possess under the Act.

There are, of course, marked differences between Section 401 and Section 402
of the Act, and we assume that the differences have some significance. However,
these differences, rather than supporting the view that Congress intended to
give the Board less control over foreign carriers than over U.8, earriers, lead to
the opposite conelusion.

To us, the Congressional plan seems clear. In dealing with citizen air ear-
riers, Congress spelled out in considerable detail both the rights and correlative
obligations of the carriers and required the Board in exercising its powers under
the Act with respect to them to do so in the light of those specific rights and
obligations. On the other hand, in dealing with noncitizen air earriers, Congress
imposed few specific obligations and granted few correlative rights, but left the
nature and extent of the regulation to be undertaken largely to the discretion of
the Board, subject to the requirement that Board action be predicated on the
standards of “public interest” set forth in the Act. That this is so can be seen by a
comparison of some of the provisions of the two sections. Under Section 401 the
Board “shall issue a certificate” if it finds that the service is required by the
public convenience and necessity. Under Section 402 it is “empowered” to
issue a permit if it finds that the transportation will be in the public interest.
Section 401(e) provides that there shall be attached to the exercise of the
privileges granted by a certificate such reasonable terms, conditions, and limita-
tions as the public interest may require. Section 402(e) provides that the
Board may attach to a permit such reasonable terms, conditions, or limitations as,
“in its judgment”, the public interest may require. Section 401(e) granfs each
1..8. carrier, as an incident of holding a certificate, authority to make charter
trips and other special services without regard to the points named in its cer-
tificate under regulations prescribed by the Board. Section 402 grants no
similar authority to the holder of an air carrier permit.

Under Section 401 a certificate may be revoked only for intentional failure to
comply with the provisions of the Act, or a rule or condition adopted thereunder,
and even then only if the holder fails to comply within a reasonable period of
time with an order of the Board directing compliance. Under Section 402 a for-
eign air carrier permit may be revoked by the Board whenever it finds such
action to be in the public interest. Section 401(e) specifically provides that no
term, condition, or limitation of a certificate shall restrict the right of an air
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carrier to add or change schedules or equipment as the development of the busi-
ness and the demands of the public shall require. Section 402 imposes no limita-
tion on the Board's power to attach such a term or condition to a foreign air
carrier permit,

We find nothing elsewhere in the Act or in its legislative history that would
require or warrant acceptance of the narrow view of the Board’s powers that is
advanced by the foreign carriers. Congress obviously was not unmindful of
the international, political, and national defense considerations that might affect
foreign air transportation, or of the need to device a regulatory plan that would
take those factors into account. Indeed, Sections 801 and 1102 of the Act appear
to have been designed to provide that accommodation. However, there is no
indication that Congress intended in any other manner to limit the Board’s
regulatory powers over foreign air carriers.

Turning to the specific proposal here under congideration, we conclude that
the Board can properly take the contemplated action under the power granted
it to impose terms, conditions, and limitations. The inclusion of an express pro-
hibition in Section 401 against the imposition of a term, condition, or limitation
restricting the right of a carrier to add to or change schedules or equipment
indicates that but for the prohibition such a restriction could be imposed as a
term, condition, or limitation. Similarly, considering the direct bearing that
traffic statistics may have on the public interest determinations the Board must
make, we also have no doubt that a requirement for the filing of such statistics
is also an appropriate matter for inclusion in a term, condition. and lmitation.
We are, of course, dealing here only with the basic question of the Board's juris-
diction. The ultimate determination of whether the particular condition, in
the light of all pertinent facts, is reasonable and in the public interest will be
made at the conclusion of the proceeding on the basis of the matters adduced
at the public hearings to be held therein.

The foreign carriers moving for dismissal of the proceeding also contend that
the proposed Part 213 would violate Section 801 of the Act. They argue that
not only the amendment of the permits and the proposed regulation must be
approved by the President, but that, additionally, each individual action by the
Board pursnant thereto must be similarly approved. We do not agree.

Under the procedure proposed, the permit amendments and the regulation
would both be submitted to the President for his consideration in accordance
with the provisions of Section 801 of the Act. Should he approve, evervthing
required by Section 801 will have been done. The Board’s subsequent action
in individual cases would not result in any further amendment of the permits
but would merely constitute the application and implementation of the condi-
tions the President, in his diseretion, had determined to impose.

This procedure is consistent not merely with the letter of Section 801, but its
spirit as well. For, while the power of the President over those changes in
certificates and permits for foreign air transportation enumerated in Section
801 is absolute, not all actions of the Board that may affect foreign air trans-
portation require his approval. The Board exercises many powers in respect
of certificates and permits for foreign air transportation, some of them of major
importance, without approval of the President. ‘It is not to be supposed that
Congress intended to burden the President with the duty of ultimate decision
of all questions which might come before the Board.” Pan American Airways
v. Civil Aeronautics Board (178 F. 2d 34 (C.A. D.C.. 1959) ).

It might be added that the proposed procedure is not novel, but is one that
has been followed for many years without challenge in various matters relating
to both certificates and permits. Thus, the Board under general conditions in
certificates of public convenience and necessity implemented by specific regu-
lations, and without further proceedings looking toward amendment of those
certificates, has required carriers to file and has reserved the right to disapprove
on public interest grounds proposals to render service through a particular air-
port; to provide nonstop service; and to change service patterns. Additionally,
in certificates for foreign air transportation designating general areas rather
than peints, the Board by condition has required the carriers to operate only
under approved service plans specifying the particular points to be served and
has reserved the right to approve or disapprove those service plans without fur-
ther formal procedures or Presidential approval. Nor has this procedure been
limited to U.8. carriers. For many years the foreign air carriers have filed
airport notices and requests to do business in a name other than that in which
their permit was issued.
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Moreover, the procedure contemplated by the new part 213 is precisely the
same as that followed in the case of off-route charter operations by foreign
air earriers. In the charter field, the Board after a formal proceeding amended
the outstanding permits of all foreign carriers who were parties to the proceeding
to authorize them to conduct off-route charters under regulations prescribed by
the Board. The Board’s decision to amend the permits, together with an im-
plementing regulation, were transmitted to the President coneurrently and
were approved by him. Since that time, the foreign carriers have filed with the
Board applications for authority to conduct individual charter flights and those
requests have been granted or denied by the Board in accordance with the terms
of the regulation without additional proceedings and without referring the action
to the President for his consideration.

The foreign carriers further urge that action under the proposed regulation
would amount to an unlawful delegation of power by the President or would
in any event require a written delegation of power by him before the Board
could proceed. In the light of the matters heretofore discussed, we doubt that
delegation, in any real sense, would be involved. However, assuming, arguendo,
that Board action would entail a delegation of authority by the President, we find
nothing in the pleadings of the foreign carriers to indicate that assignment of the
function of administering the regulation would not be within the President's
discretion. Whether such a delegation, if needed, would be one that would have
to be made in writing is immaterial in deciding whether the Board ecan properly
move forward with this proceeding and reach a decision therein which it will
transmit to the President.

The second major contention of the foreign air carriers in support of their
motions to dismiss for lack of jurisdiction is that the proposed regulation
would be inconsistent with the requirements of Section 1102 which provides
that the Board in performing its powers and duties under the Act shall do so
consistently with any obligation assumed by the Unifted States in any treaty,
convention, or agreement that may be in force between this country and a foreign
country.

One of the purposes of the proposed permit amendments and the regulation
is to enable the Board, in appropriate situations, to require foreign carriers to
submit traflic statistics that will give it information on the origin and destina-
tiom of the traffic carried, from which the Board can determine whether the fre-
quencies and ecapacity being operated by a particular carrier are excessive in
terms of the primary justification traffic between the United States and the
foreign carrier's home country. Also, the regulation would permit the Board,
through its reserved authority to disapprove schedules, fo prevent the opera-
tion of frequencies and capacity which are excessive in terms of such traffic.
It is to this that the foreign carriers principally object.

A number of the moving parties take the position that an amendment of the
permits and adoption of a regulation to reserve authority to disapprove sched-
ules in and of itself would constitute a violation of the standard capacity pro-
visions of the Bermuda type agreements, and would be prohibited by Seection
1102. We do not agree.

The Board is here considering the amendment of all outstanding foreign air
carrier permits and the promulgation of regulations applicable to all foreign air
carriers operating pursuant to aunthority granted under the Aect. Thus, the
contemplated action would cover carriers of countries with whom we have no
transport agreements as well as those of countries with whom we have such
agreements. Additionally, bilateral agreements are subject to amendment, and
agreements could be entered into in the future with other countries which wonld
not necessarily contain provisions different from those included in the existing
bilateral arrangements. Finally, the situations in which the Board might take
action pursuant to the regulation could vary widely. For example, the Board
might act to meet restrietive action by a foreign country against a U.8. earrier.
There could be situations in which consultation had been resorted to but had
failed to resolve a problem of excessive eapacity. Or, there could be situations
in which both consultation and arbitration had been restorted to and action under
the regulation would be in effectuation of the arbitration award.

We find it unnecessary here to determine whether there may be sitnations
in which action by the Board disapproving schedules or equipment would be in-
consistent with an obligation that the United States has assumed under a
particnlar agreement. The important point is that there are many actions the
Board conld take in various situations under the regulation without raising
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this problem. The mere possibility that there may be specific situations in
which the Board could not properly act under the regulation does not impair
the Board's power to promulgate such a regulation or affect its validity under
the Act.

In any situation in which the Board contemplates disapproving a scheduled
filing, the foreign air carrier iz given the right under the regulation to appeal the
Board's notification. In appealing the Board's action the foreign carrier will
have a full opportunity to urge not merely that the action is not required in the
publie interest, but is also inconsistent with some outstanding agreement.

The foreign carriers make a number of additional arguments directed to show-
ing that the contemplated action would not comport wtih certain international
obligations the United States has assumed. They contend that a provision
for approval of schedules would not be a law or regulation “normally applied”
to U.8, earriers, and, hence, would contravene outstanding bilateral agreements.
They further assert that the proposed regulation would deny “equality of op-
portunity” to the carriers of each country to operate the routes granted as pro-
vided for in the agreements. As a third point, they argue that the requirement
for approval of schedules would not apply “without distinetion as to nationality”
and hence would be contrary to Article 11 of the Chicago Convention.

Apart from the fact that certain of the provisions of the international agree-
ments relied on have no application to the present situation,* the simple answer
to these arguments is that the Board has no intention of app!ylm., unequal treat-
ment to the various foreign air earriers or to the foreign air earriers, on the one
hand, and U.8. air ecarriers, on the other hand.®! The same is true with
respect to the charge that the regulation would be discriminatory in that it would
allow the Board to require filings by one foreign air earrier but not by another.
In order to avoid the imposition of unnecessary burdens on any carrier, the Board
has proposed that the requirements for filing be applied only when the cirenm-
stances indicate that this is necessary in the public interest. So long as the
Board applies the regulation to all carriers with an even hand, we find nothing
diseriminatory in that proposal.

Finally, some of the foreign carriers contend that the requirement of Section
213.5 for the filing of traffic data violates Articles 54 and 67 of the Chicago
Convention. Article 54 does not purport to vest an exclusive power in the
Council of ICAO to collect and publish international air traffic statistics and
Article 67 does not limit any country’s right to seek traffic data from other na-
tions by means other than those provided for by ICAO. We find nothing in the
consultation or other provisions of the bilateral agreements to which the United
States is a party that would conflict with the proposed requirement.”

In view of the foregoing, we will deny the motions of the foreign air earriers
to dismiss the proceeding,

We further will deny Pan American’s motion to broaden the scope of the pro-
ceeding to include the guestion of requiring foreign air earriers to file pooling
and similar agreements. As Pan American points out, the issues that would be
raised by the grant of its motion are related to issues already in the case. How-
ever, inclusion of the issunes proposed by Pan American is not necessary to a
sound disposition of the proceeding, and their inclusion would inject additional
complex questions of Iaw and poliey which would nnduly expand the scope of the
proceeding and undnly delay its disposition.

We also will deny the request of the foreign air carriers for oral argument.
The Board’'s jurisdiction in this matter has been exhaustively briefed by the

¢ For example, the Chicago Convention was not intended to denl with the controversial
questions of aviation rights. These were left to be determined by other international
agreements independent of the Convention. Article IT applies to the navigation of air-
eraft rather than economic matters and ig not pertinent here.

& Although the Board does not agree that Section 401 (e) would preclude it from taking
action to require a U.S. earrier to abide by the capacity provisions of an agree-
ment the United States may have entered Into, it is not necessary to debate that point.
Unequal treatment would arise only It‘ the Board took action against a foreign air carrier,
but failed to take actlon against a U.S. earrier under the same eircumstances.

¢ Swissair asserts that it would be contrary to the will of the foreign governments for
data on their carriers to be disclosed to the publie, and that, in view of the provisions of
'R'r-c-nnu 1104 of the Act, such data cannot be withheld from Congress. The secrecy which
it may be appropriate to afford to statisties collected under the regulation 1s a matter for
determination when the record in this case is complete, and constitutes no basis for dis-
missal of the proceeding. However, at thizs time it might be noted that access by the duly
authorized Committees of Congress to such statisties is not tantamount to publieation.
The Congress has demonstrated its willingness and abllity where appropriate to withhold
much more highly secret information from publie disclosure.
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parties and they have had a full opportunity to set forth all pertinent arguments
in support of their positions. Oral argument is not reguired as a matter of
fairness to them, and would only serve to further delay the proceeding.

With respect to comments and statements submitted relating to requests for
evidence and other matters of procedure, including among other things, proposed
statement of issues, such matters will be left to the determination of the
Examiner.

ACCORDINGLY IT IS ORDERED

1. That all requests, motions and objections challenging the Board’s jurisdie-
tion in this matter be and hereby are denied ;

2, That the requests for oral argument be and hereby are denied;

3. That the motion of Pan American to broaden the scope of the proceeding to
include the issue of requiring foreign air earriers to file with the Board for
approval agreements relating to pooling of fraffic and revenues or the cooperative
working arrangements affecting air transportation from the United States be and
hereby is denied ;

4. That the proceeding shall move forward promptly to hearing without await-
ing disposition of any petitions for reconsideration of this order that may here-
after be submitted by any party to the proceeding.

By the Civil Aeronautics Board :

[SEAL] (SBigned) Harord R. SANDERSON,

Necretary.

Order No. IB-17537: Adopted by the Civil Aeronautics Board at its office in
Washington, D.C., on the 4th day of October 1941

DockeET 12063

In the Matter of Investigation of the Terms, Conditions, and Limitations of
Foreign Air Carrvier Permits

ORDER ON PETITIONS FOR RECONSIDERATION

By Order E-17235, dated July 27, 1961, the Board ruled on challenges to its
jurisdiction to proceed with the investigation in Docket 12063 and to promul-
gate a proposed new Part 213 of the Economic Regulations of the Board. The
proceedings in Docket 12063 were instituted to determine whether all foreign
air carrier permits should be amended by the imposition of a new condition
pursuant to which foreign air ecarriers could be required to furnish traffic data
to the Board and submit their schedules for approval by the Board, and more
specifically, whether a proposed new Part 213 of the Economic Regulations
should be adopted by the Board and incorporated in the permits by reference.
Among other things, Order E—17235 denied all requests, motions and objections
challenging the Board’s jurisdiction in this matter and all requests for oral
argument on the question of the Board’s jurisdiction in this proceeding.

We have before us petitions for reconsideration of Order E-17235 filed by
Aerlinte BEireann Teoranta (Irish International Airlines); British Overseas
Airways Corporation (BOAC), British West Indian Airways Limited (BWIA)
and Bahams Airways Limited (BAL), commonly referred to as the British
carriers: Deutsche Lufthansa Aktiengesellschaft (Lufthansa); KLM Royal
Dutch Airlines (KIM) ; SoCIETE ANONYME BELGE D'EXPLOITATION DE LA NAVI-
GATION AERIENNE (SARENA) ; Scandinavian Airlines System (SAS) ; El Al Israel
Airline Limited (El Al); Iberia Airlines of Spain (Iberia); Linea Aerea
Nacional de Chile (LAN) ; and 8. A. Empresa de Viacao Aerea Rio Grandense
(Varig).! Collectively considered, the foregoing petitions for reconsideration
in one war or another request that the Board: (a) reconsider Order E-17235;
(b) stay all further proceedings in Docket 12063 pending final disposition of

the petitions for reconsideration; (¢) vacate or rescind Order E-17235; (d)

1 Petitions to reconsider Order E-17235 were due to be filed with the Board on or before
Aungust 17. 1961, Except for the petition of Irish International Alrlines, each of the
petitions noted above was filed on or before August 17, 1961. We have allowed the fillng
and consideration of the petition of Irish International Airlines becanse this carrler
accounted for the one-day late filing as due to delays in the transmittal of its petition
through the mails.
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grant oral argument on the question of the Board's jurisdiction in this matter:
(e) dismiss the proceedings in Docket 12063 or individual respondent parties
therefrom for the lack of jurisdiction; and (f) grant such other or further
relief as may be deemed just and proper in the premises.

After careful consideration of each of the petitions for reconsideration, the
Board finds that the matter set forth in said petitions fail to establish error
in Order E-17235 or otherwise demonstrate that the relief requested in said
petitions is warranted in any way. In essence, the arguments advanced for
reconsideration are basically reiterations and further argument in support of
contentions advanced by the petitioners in their original motions to dismiss the
proceedings in Docket 12083, which matters were considered and rejected by
the Board in Order E-17235.

If further findings yet need to be made with respect to the reiterations ad-
vanced in the petitions for reconsiderations, it is only necessary to address
ourselves to the allegations of several of the petitioners that we have misread
and misconstrued our authority under sections 402, 1102, and 801 of the Federal
Aviation Act. The petitioners reargue their earlier contentions to the effect
that in asserting our jurisdiction to promulgate the proposed new Part 218 of
the Economic Regulations we have erred in allegedly failing to consider the
limiting effects of the provisions of sections 1102 and 801 of the Act upon our
authority under section 402 of the Act. The position of the foreign air carrier
parties contesting our jurisdiction in this matter would produce a manifest
inconsistency between our clear authority to condition foreign air earrier permits
as provided for in section 402 and the provisions of sections 1102 and 801 re-
quiring adherence to intergovernmental agreements and Presidential approval
of permit amendments, respectively.

In spite of the necessary concomitants of national airspace sovereignty and
even though section 402 is clear in its provisions regarding our authority to
attach terms and conditions to foreign air carrier permits, it is argued that
because of the provisions of outstanding bilateral air transport agreements to
which the United States is a party, section 1102 limits our authority to act
under section 402 of the Act with respect to the permits of those foreign air
carriers whose countries are also parties to such agreements. However, there
is no express provision in section 1102 that the Board shall disregard any other
express authority or prohibition of the Act, or that the Board shall fail to exer-
cise any of its powers and duties to be performed under any of the other pro-
visions of the Act. On the contrary, the provisions of section 1102 clearly as-
sume that such other powers and duties will, in general, be performed. It cer-
tainly cannot be presumed that Congress has done a vain thing in providing the
Board with the conditioning powers of section 402. Tach provision of the Act
must be given its intended meaning and effect so that each provision will, in-
sofar as possible, harmonize with other provisions of the statute, thus permitting
each provision thereof to be effective. Accordingly, it seems elear that the pro-
visions of section 1102 regarding adherence to international obligations constitute
no bar to our authority under section 402 as proposed in Docket 12063, More-
over, it is clear that the provisions of section 1102 do not abandon our national
air space sovereignty, especially when viewed in conjunction with the outstand-
ing international agreements to which section 1102 alludes. Further, there is
nothing in the international agreements that deprives the Board of the right to
perform its functions under section 402 of the Act. Finally, the promulgation
of the proposed new Part 213 would not require the Board to take any of the
actions which are now being protested by the foreign earriers. We have tried
to make it abundantly clear that if adopted by the Board the proposed new Part
213 of the Economic Regulations would be only an enabling regulation and would
not be self-executory. The Board contemplates no action at any tinfe which
would be inconsistent with any outstanding international agreement, treaty, or
convention. On the other hand, it must be recognized that bilateral asreements
are subject to amendment after consultations by both of the parties thereto at
any time and that such agreements are also subject to denunciation by either of
the parties at any time.?

The provisions of section 801 of the Act likewise harmonize with the prin-
ciples and conclusions heretofore discussed with respect to the status of the
provisions of section 402 of the Act. The President’s authority under section

! Through inadvertence, the ninth line from the bottom of page 8 of Order E-17235 con-
tains an error in terminology which destroys the intent of the sentence of which that line
is a part. The words “differet from" should be changed to read “identical to * * »»
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801 does not minimize the authority of the Board under section 402 of the Act.
In contending that the Board has no power to amend the foreign air carrier
permits in the manner proposed by the new Part 213 of the Economic Regula-
tions, the protesting parties ignore the President's role in this proceeding. It
is the President—and the President alone—who will finally decide this case
pursuant to section 801 of the Act. The President's power to approve or
disapprove the Board’s ultimate recommendations in this matter is unqualified.
It is the Board's function under section 402 to reach the determination whether
the proposed regulation is in the public interest and whether the public interest
requires attachment of the proposed terms, conditions and limitations to foreign
air earrier permits. Congress thus bound the Board to the standard of public
interest which it further defined in section 102 of the Aect. The Congress also
required public hearings in proceedings under section 402 so that the President
would have the advantage of both an evidentiary record and the Board's recom-
mendationg with respect to 402 issues requiring Presidential determination
under section 801 of the Act.

Certain of the petitioners further contend that, under the proposed Part 213,
the Board and not the President would perform the actual functions of requir-
ing submission of traffic data and schedules and the approving and disapproving
of such schedules. The simple answer to this contention is that the President
alone must decide whether to approve or disapprove the proposed amendment
of the foreign air carrier permits. As to how the mew Part 213 would be
administered in the event the President should approve the proposed regulation
is a matter for the President to decide. If some delegation of ministerial
authority to the Board should eventuate from the President’s approval of the
proposed regulation, there is no reason now to assume that such a delegation
of power by the President would be improper. In any evenf, questions as to
kind and extent of delegation of authority necessary to the administration of
the proposed Part 213 are matters bearing npon the merits of the regulation as
proposed and not upon the issue of our jurisdiction to promulgate the proposed
Part 213.°

ACCORDINGLY, IT I8 ORDERED :

That the petitions filed for reconsideration of Order E-17235, dated July 27,
1961, be and each is hereby in all respects denied.

By the Civil Aeronautics Board:

[sEAL] (Signed) Harorp R. SANDERSON,

¢ Secretary.

Mr. Nersen. Mr. Chairman, I have a question.

You cited the ease where the Civil Aeronauties Board's opinion as
to rates finally prevailed in the controversy referred fo in your earlier
remarks. Assuming now that a delicate situnation existed between
the governments involved and the President had the authority to step
into the negotiation, is it not possible that in view of a delicate sitna-
tion that the State Department and the President might say to the
CAB. “Well. under the circumstances we don’t want to rock the boat.
We would rather you do net press your point.”

Isn’t that a possibility ?

Mr. Trerow. It 18 indeed.

Mr, Nersex. Thank you, Mr. Chairman.

Mr. Rocers of Florida. Mr. Chairman, may I ask a question here.

Mr. Tipton, it appears to me that your objection to this legislation
is it is stating in a positive sense something which you elaim now the
CAB has in a negative way: is that true?

Mr. Trerox. It is not guite that, Mr. Rogers.

I feel that the power it has now is more caleulated to achieve the
results the Government wants, albeit indirect power, than the direct

8 On Augnst 28, 1961, the British carriers filed with the Board certain exceptions to the
Examiner's Further Report of Prehearing Conference served August 7, 1961, as revised by
Notice of the Examiner dated Aungust 18, 1961. Aside from the fact that these further
exceptions ghould have been filed with the Examiner, we find the exceptions without merit
and each iz hereby denied.

46-409—65——0
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power to fix rates which brings in its train all of the difficulties that
I describe,

Mr. Rogers of Florida. Now, as I understand it, you said that
actually the CAB’s position prevailed because they objected, now if
their position prevailed simply because of a negative position or objec-
tion they still would have had the same result if they had the power
here by projecting the rate positively, would they not ?

Mr. Tirron. They would have had the same results, in other words,
and that is my point.

Mr. Rocers of Florida. So they can do now

Mr. Trerox. Without this legislation.

Mr. Rogers of Florida. They can do now without this legislation,
although it is a different approach; is it.?

Mr. Treron. You see, they can do without this legislation which, as
I pointed out, has very great disadvantages in that it deliberately
creates unnecessary international controversy because of its threatened
unilateral action, because it results in depriving the Board of any
power to regulate foreign flag carriers, and others that I have
mentioned.

Mzr. Rocers of Florida. Do we have the power now to regulate for-
eign flag carriers?

Mr. Treron. We don’t have the power now except as I have de-
seribed through TATA, approval or disapproval of the IATA agree-
ment under section 412, and section 402 which deals with their
permits. )

Mr. Rocers of Florida. We would still have that. So that doesn’t
change that situation in any degree, would it.?

Mr. Treron. The situation that would be changed was that we
would start out to regulate international rates, and wind up with only
regulating 17.S. carriers.

Mr. Rogers of Florida. Isn’t this what )

Mr. Treron. And deprive ourselves at the same time of protecting
American-flag carriers ultimately, possibly in the future against de-
structive rates by foreign-flag carriers.

Mr. Rocers of Florida. Isn’t this in effect what we have done
now, in other words, we took the position of the American-flag car-
riers in the negotiations with Britain.

Mr. Trerox, Yes.

Mr. Roarrs of Florida. And they finally have agreed to that.

Mr. Treron. Yes.

Mr. Rocers of Florida. Let me ask you just one more question or
twoon the TATA agreement.

How do you come to a determination? Does each member have
a vote and what is the membership ?

Mr. Tierox. The membership is made up of all international car-
riers.

Mr. Rocers of Florida. And each ene has a vote ?

Mr. Treron. Each one has a vote, and the agreement cannot be
adopted without a unanimous vote. Each carrier, to say it conversely,
each carrier, has a veto, and =o it is an agreement when you finish.

Myr. Rocers of Florida. T understand, T yield to Mr, Macdonald.

Mr. Macoonarp. If what you say there is true T wasted all yesterday
because I was trying to understand Mr. Boyd and I finally thought
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I understood him to say that while what you say is true that perhaps
in the long run through negotiations they can help themselves, but
that this time it took a year.

If they had this requested rate regulation, that in the first instance it
would go to arbitration and in the meantime the lower rate would still
continue in effect, and therefore they would have the low rate for a
full year instead of being subjected to the humiliation of being told
that American citizens have to pay more or that the airplanes were
going to be confiscated.

So, I don’t believe, if my understanding is correct, that your answer
to Mr. Rogers was responsive.

Mr. Trerox. Well, if this legislation had been in effect at the time
of the fracas last time I am not sure how that would have been carried
into effect for one reason, and this is one I have dwelt on a little bit
before.

To fix a rate under this legislation you have to hold hearings, and
follow the normal rate-fixing procedure, that is what the statute
provides. I am not at all sure, I rather doubt, as a matter of fact,
that the Board could have gotten that done, just physically gotten it
done, in the time required to have dealt with this problem.

Mr. Macpoxarp, The problem wouldn’t have arisen until the rate
had been fixed obviously.

Mr. Treron. That is right.

Myr. MacpoxarLp. So that is of no moment to what we are talking
abont.

Mr. Trerox. Well, what they were faced with was an immediate
series of negotiations about this business.

Mr. Moss. Would you yield at this point?

Mr. MacpoNaLp, Yes.

Mr. Moss. One of us is confused.

Now, in the situation a year ago, had the Government or the CAB
possessed the authority specifically sought under 6400 they would
have voiced objection to the higher rates?

Mr. Treron. Right.

Mr. Moss. And those rates there proposed would have gone into
effect provisionally under (e)

Mr. Treron. Let me start over as if the Board had that power.

They disapproved the Chandler rates. They wanted substantially
lower rates, the Board did.

Mr. Moss. That is correct.

Mr. Trerox. If they had had this legislation, they would have
started a proceeding to fix the lower rates presumably since they
wouldn’t have been able to touch foreign-flag carriers at that point,
they wounld have tried to fix the rates of our carriers.

I think that is what Mr. Boyd said he would have contemplated.
If he had done so, you have got this procedural problem intervening
but let’s drop it out for the purpose of this discussion. I think it is
a real problem and cannot be ignored but let’s drop it out for clarifi-
cation. They would fix Pan American and TWA passenger rates to
Europe at the level they wanted them set. J

In that event, Mr. Boyd is right. On the basis of this agreement
the United Kingdom, France, Germany, Italy would have been bound
during all the discussion and dispute that followed to permit our
carriers to have those rates in effect.




80 AMENDING FEDERAL AVIATION ACT OF 1958

Now that, I think that is quite clear, and this is his peint, I believe, in
saying that this legislation is good because it would have permitted
him to do that if he could have gotten over these procedural hurdles.

It is our judgment that notwithstanding that the dispute would
have raged in the same fashion it did and we would have had great
international difficulty. They would have had to accept it under
the agreement, but that would not have eliminated all the ill feeling.
That is one thing.

The second thing, it carries with it, the legislation which would
have permitted that very short range advantage, an advantage that
wou]ti have gained them, let’s make it 9 months, that very short range
advantage establishes a principle that is a bad one for many years.

Mr. Moss. Would you yield further?

The principle we are discussing is established in the agreement, so
whether it is good or bad it has been in existence since 1946.

As a matter of fact, the authority sought here was contemplated
in the 1946 agreement because there was an agreement made at that
time that the executive department of the United States would press
for this authority. So, even that was contemplated.

Now, as to who prevailed, haven’t you oversimplified rather sub-
stantively the question of who prevailed and how, whether it was the
registering of disapproval by the CAB, whether it was a subsequent
TATA conference followed by yet another conference, and finally by
unilateral action of some of the carriers which at that point. laid them
open to antitrust problems, there was much more than saying that
the disapproval of the CAB led ultimately to an agreement.

Many things led to an agreement, and carefully reviewing the sub-
sequent oceurrences could lead independent researchers to come to dif-
ferent conclusions as to what might have brought about the change in
fares which are now available.

So it is oversimplification when you say the CAB won the fight.

Mr. Trerox. It may be an oversimplification to say that, to just
rest on the notion that the CAB won the argument. But the fact re-
mains that without this legislation they got what they wanted.

Now, I have no doubt a lot of things entered into it but that was the
case.

Mr. Moss. Some countries are still in disagreement with the rates,
aren’t they?

Mr. Trerox. I think the TATA agreement is closed. T don’t know
whether they like it very well, but they have gone along with it.
The agreement is closed.

Mr. MacponarLp. But the point is a whole year’s time was used up
before the thing was settled. I think that is the strongest argument
the CAB makes, as I said earlier. If this legislation passes—and I
will phrase it as a question—isn’t it true if this legislation passes that
what happened 9 months or a year later as you said would have hap-
pened automatically at the time of the dispute, and thereby the Ameri-
can fares would have prevailed for a year ahead of time?

Mr. Treron. Yes. I really don’t think that the committee should
proceed on the assumption that this all would have been easy because
1t would not have been. ;

What the Board would have had to do, after they disapproved the
Chandler fares, and thus created a controversy, their next step, if
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they use this legislation at all, their step—their next step would have
had to be to fix a rate under this legislation. They would have had
to fix it because that is the only thing that brings into effect the
favorable result.

Mr. Macoonarp. Can you correct this confusion in my mind?

Wouldn’t the rate have been fixed prior to the announcement by
Pan Am if Pan Am was the line involved or TWA? They just can't
arbitrarily announce a rate, can they, without going to CAB?

Mr. Treron. They way they go through the CAB is to file a tariff.

Mr. MacpoNALD, Right.

Mr. Treron. And if the Board likes it they let it go into effect.

Mr. Macooxarp. Right.

Mr. Treron. And that does not constitute a fixing.

Mr. Macpoxarp. In other words, that is not a rate hearing.

Mr. Treron. That is right.

Mr. Macooxarp. They don’t have a rate hearing. They just agree
to the request and that has no legal effect.

Mr. Treron. The legal effect it has is to publish the rate. The
Board at that point can let it go into effect, and that is the way rates
usually are placed in effect. But under this bill, to make it effective,
it confemplates the fixing of a rate by the Board because that is what
brings into effect paragraph (e).

Mr. Macpoxarn. And that would not necessarily be, as you say,
that a rate fixing hearing had been held prior to the announcement
of the new rate,

Mr. Trperon. That is right. It would not necessarily have been
fixed and that is my point. That when the Board then after having
disapproved the Chandler rates would decide to fix this rate for Pan
American, and TWA, they would have then had to go through the
procedure prescribed by the statute of hearings, arguments, of ma-
terial relating to this, all this, so I think it is very doubtful whether
it would be that easy to bring it into effect, as we said, 9 months before
it actually went into effect.

Mr. Moss. Mr. Chairman, T would like to have the Board counsel
give his opinion on this point. As I read the agreement the mere
granting by the Congress of the authority to fix brings into effect
paragraph (e), is that correct, in the event the power is conferred by
law upon the aeronautical authority of the United States to fix fair
and reasonable rates?

Now, in the case last year we were objecting to higher rates. The
rate was then under discussion. I think the objection was to a reduc-
tion in the discount for a roundtrip, was it not ?

Mr. Treron. Yes.

Mr. Moss. And our people wanted at least the fare they already
had rather than a higher fare.

So the rate there was fixed. The other side was proposing a higher
rate. We were proposing at that point at least the status quo.

Mr. Trrrox. I think the—I htink you are making a valid point
(e)—and T am glad that you corrected me because I stated it wrongly,
if the ratemaking power, fixing power is given to the Board, then (e)
becomes effective. But the point yon may be overlooking is that in
order for the Board to force our carriers to operate at a particular
rate it must actually fix the rate, it must establish it under the just
and reasonable standards and after a hearing.
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Mr. Moss. Didn’t the trouble arise because our carriers were con-
tinuing to charge the rate that had the 10 percent rather than the
b-percent, discount.?

Mr. Treron. Limiting ourselves to this precise circumstance that we
had last year, I think it likely that the carriers would have published
a tariff, filed a rate for use that the Board would have thought was all
right if you limit consideration to this one single circumstance. 1
don’t think that legislation should be passed to deal with the fact situ-
ation of one single event,

Mr. Moss. Itisillustrative of the problem: isn’t it.?

Mr. Treron. It is illustrative of a problem but I don’t believe legisla-
tion should be based on one problem for consideration forever.

Mr. Moss. Of course, we wouldn’t go to that. If we just go to the
yoint of what actual legislation is based on. to be very technical about
1t, it is based upon the commitments of the United States 20 years ago
to seek this authority, because that is spelled out in the Bermuda agree-
ment.

Mzr. Trerow. That is right, and the question before the Congress

Mr, Moss. So, it isn’t based solely on one case. It is actunally in
keeping with the commitment made two decades ago.

Mr. Trerox. But we must consider, I think very carefully our nego-
tiators have always maintained that their commitments to foreign
governments are subject in an instance of this kind, to the determina-
tion of the Congress,

Mr. Moss. That is what it is all about.

Mr. Treron. That is what we are arguing today. T don’t think the
fact that a commitment was made 20 years ago should persuade the
Congress that right now they should enact the legislation.

Mr. Moss. I raise the point merely to counter a contention that only
this one case has caused congressional consideration.

Again, that is an oversimplification. Many things have caused it.
Requests have been made repeatedly. It was part of the original
agreement, and so it is here with rather a lengthy history, not just a
one-case history. The one case illustrates an extreme example of what
can happen under the authority now held by the CAB without going
the step further and giving them that which was contemplated at the
time of the Bermuda agreement.

Mr. Trerox. What we are trying to persuade you is that notwith-
standing a eommitment if you wish to call it, some years ago, that this
legislation, should not, be passed, that paragraph (e) of the Bermuda
agreement should not be brought into effect because over the long term
it is bad. '

Now, if—

The Caatryan. We are going to have to conclude.

Obviously, vou have not covered vour statement, Mr, Tipton. There
obviously will be a good many questions asked. So we are going to
have to ask you to come back in the morning. However, Mr. Springer
has a question. I think we will have to come back in the morning.

Mr. Seringer. I will wait until the morning.

The Crammax. Ithink I would want you to discuss when youn come
back in the morning—yon made quite a point ont of the fact that this

legislation would bring about government-to-government negotiations
instead of the TATA-type agreements.
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You have given an example here of what happened between us and
the United Kingdom primarily a year ago, am{ you have laid great
stress on the fact that Mr. Boyd finally got what e wanted.

That developed from a government-to-government negotiation.

Now, it seems to me that you are arguing at one point that we should
not adopt this legislation because of r}mt. ‘and then you have given us
a very good reason why it should be the way this works out.

I would like to have that discussed a little further.

Mr. Treron. My positions there, Mr. Chairman, they don’t appear
to be consistent, but they are consistent and I will make that clear in
the morning.

The Cramraan. All right.

The committee will .ldjmnn until 10 o'clock in the morning.

Mr. Tipton will be here at 10 o’clock so the members would want to
be here to hear him.

(Mr. Tipton’s prepared statement follows:)

STATEMENT OF STUART (3. TTPTON, PRESIDENT, AIR TRANSPORT ASSOCIATION
OF AMERICA

My name is Stuart G. Tipton. I am president of the Air Transport Association
of America which represents substantially all of the certificated scheduled air-
lines of the United States. In addition to the 19 airlines which conduet inter-
national operations, our membership includes trunk and local service airlines,
Alaskan and Hawaiian airlines, helicopter operators and an all-cargo airline.
Together they form a transport system of tremendons significance to the national
interest and play a vital role in the advancement of U.S. foreign commerce objec-
tives, These airlines have a direct interest in the legislation now under con-
sideration and we, therefore, appreciate this opportunity to appear before the
committee to set forth the views of our industry.

Considerable controversy has developed in the last year as to the level of
international air transport rates. the manner in which such rates are determined,
and the proper role of Government in influencing and approving rates. This
has led some to contend that the Civil Aeronautics Board should have even
greater control over international rates than it presently has, and that legisla-
tion is needed. Our U.S.-flag airline members do not agree with that contention.

Conceivably, the publie inferest might be better served if no controls whatso-
ever existed, and airlines were permitted to compete in world transportation
markets on the basis of a relatively free play of economic forces. However, this
is not the case, nor is it ever likely to be the case, because—

(1) Internmational air transportation involves the rights of many individnal
sovereign nations—and air transport services between any two nations are
subject to the authority of both, nmot just the authority of the nation of
which the airline providing such services is a national ;

(2) All scheduled airlines operate within the restricted environment of
a regulated publie utility both at home and abroad—and they are not com-
pletely free to make economic decisions without regard to the variety of
reqnirements imposed by appropriate eivil aviation jurisdictions; and

(3) Not all international airline operations are inspired by or based upon
strietly commercial requirements or values—while U.8.-flag airlines are
privately owned and operated as a basie part of the American private enter-
prise system, most foreign airlines are either wholly owned or are substan-
tially supported financially by their governments.

This means, quite simply, that individual international airlines, and their
governments for that matter, do not have complete freedom in the determina-
tion of international rates—and they each are limited in the extent to which
they can influence pricing on a strictly competitive basis. Tt also means that
international air transport ratemaking is unavoidably complex. And |l(’(':lll.~ll' of
this, and because of the eloge relationship of ratemaking prm-vwv- - e
ments of international agreements and to the application of do \w:r -h\us_
regulations, international ratemaking is subject to a great deal _{immmlm'\l.
ing and confusion. &, A

In this statement, therefore, every effort will be made to s e our position ones

the merits of the pending legislation as plainly as possible glthnm it \Jl] I-<-7’

1965
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necessary, in the interest of separating fact from fietion, to refer to the complica-
tions involved in the rate provisions of our bilateral air transport agreements,
and to set the record straight with respect to the power now possessed by the
Civil Aeronauties Board,

OUR BASIC PHILOSOPHY ON RATE CONTROL AND ON THE NEED FOR THE PENDING
LEGISLATIVE PROPOSALS

There is, we believe, a proper role for the U.S. Government to play in the
field of international rate control, and that role is exercising the power to prevent
the introduction or continuation of rates which are adverse to the public interest,
in the full meaning of that term. The question with which the committee is faced
is whether legislation actually is needed to exercise that power, and, if so, what
kind of legislation would be suitable and effective?

Our basic philosopby on government international rate control covers two
general points. The first is, we do not believe the Civil Aeronautics Board needs
any additional authority to exercise the necessary control of international rates.
In view of the fact that the persistent requests of the Board over the years
for international rate legislation have been denied, it would appear that the
Congress has taken a similar position. Nevertheless, I will explain our position
in this regard in some detail later in this statement.

The second point is, we are opposed to international air transport price fixing
by governments—and our opposition goes considerably beyond the question of
self-interest. It involves, instead, the serious question of whether one govern-
ment can impose its rate philosophies on other governments, or, in the alternative,
whether it is in the public interest for a group of governments to decide rates
through a mixture of political and economie compromise.

The airlines, therefore, have a deep interest in the three bills which are before
the committee. Each of the bills sets out to give the Civil Aeronautics Board
greater control over international air transport rates. Kach has the publie in-
terest of the United States as it stated chief objective. We have already indi-
cated our basic belief that no legislation is needed. But there are important
differences in the three bills and I would like to comment briefly on these
differences.

H.R. 1716 was introduced at our request, solely to remove any doubts about the
Board's authority to control the rates of foreign air carriers flying to the United
States. We have never entertained such doubts ourselves, but the Government
long has—so we proposed this bill to authorize the Civil Aeronautics Board to
suspend not only the rates of foreign airlines, if such rates are found to be con-
trary to the public interest, but the rates of U.S.-flag airlines as well. If the
committee finds that some legislation to control international rates is needed,
it will be seen that H.R. 1716 not only will provide the passenger and the shipper
with the best possible guarantee that the rates charged will be fair, reasonable,
and just—but, more importantly, the provisions of this bill ean, in fact, be
implemented.

The second bill, H.R. 6400, represents the legislative proposal of the Civil
Aeronautics Board. While this bill purports to give the United States control
over the rates and practices of foreign air carriers operating to this country,
this would not be the actual effect of the legislation if adopted. Enactment of
H.R. 6400 wonld actually divest the United States of rights which it has over
foreign air earrier rates pursuant to intergovernmental agreements. In short,
this bill would establish price-fixing authority which could never be fully imple-
mented because the authority could not be applied to foreign ecarriers serving
the United States. Moreover, such price-fixing anthority would be wholly un-
desirable because the empty threat of nunilateral action by the U.8. Government
could serve only to further complicate the international ratemaking process.

The third bill before you, S. 1540, is the amended version of the CAB’s bill
which the Senate passed on November 26, 1963, and referred to the Honse. Actu-
ally, it is identical to H.R. 6400 except for an amendment to section 2 whereby the
proposed requirement of Presidential approval of the Board’s international rate
actions is delefed. 1In its stead Is a requirement for reporting certain of these
actions to the President before publication. The Senate amendment raises many
questions, of course, but we think it is more important for us to point out the very
basie objectionable features common to both rate-fixing bills.

While we support the view that the public interest requires the Civil Aero-
nautics Board to exercise effective international rate control, we are convinced
that Government price fixing is not the way to accomplish this.
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WHY GOVERNMENT PRICE FIXING IS OPPOSED

There are three reasons why we are opposed to interna tional air transport rate
fixing, either by the U.S. Government or by a group of governments acting to-
gether. The first reason is fairly evident—if the Qivil Aeronautics Board secures,
and tries to implement rate-fixing powers, other governments will claim the right
to take similar action to protect what they consider to be their sovereign rights
and interests. This will lead to intergovernmental negotiations where the pres-
sure of political necessity will far outweigh economic requirements. We simply
do not believe it to be in the public interest for a group of governors to determine
in this manner the rates U.8.-flag airlines must charge U.S. citizens.

The second reason is more basic—the proposed rate-fixing legislation (H.R.
6400 and 8. 1540) simply is impossible to implement. As I shall outline in detai
later, obligations under international agreements between the United States and
other countries will prohibit the Civil Aeronuatics Board from fixing or changing
the rates of foreign carriers serving the United States, and the Board’s compli-
cated rate-fixing decision processes even will prevent any timely effort to fix
[J.8. carrier rates.

And the third reason is that unilateral government price fixing will stifle, if not
destroy, the essential rate negotiating process. The successful development of
acceptable and economically feasible rate levels requires that individual airlines
have some flexibility in their positions (the antithesis of rate fixing by govern-
ments) in order that a compromise can be struck. In ghort, the airlines must be
free to negotiate.

You will note that I have referred to airline negotiations, and not negotiations
between governments, To be sure, in extreme cirenmstances, it may realistically
be the governments negotiating. But, in the main, it is the airlines, as it should
be. First, the expertise required for ratemaking lies with airline managements.
It will always lie there under our free enterprise system, because it is recognized
to e an essential exercise of management prerogative. And, practically speak-
ing. to have these negotiations conducted by governments would be impossibly
time consuming. Even more importantly, the U.S. Government would be placed
in a position where it might have to make important political or economic con-
cessions to achieve rate objectives, The eonclusion was reached long ago that
the basic machinery for international ratemaking should be a conference of
carriers which works out the detailed rate schedules for submission by each
member carrier to its respective government for approval. I refer, of course, to
the International Air Transport Association.

This is not to say that the various governments concerned, including the United
States, do not play a significant role even before the rates are settled upon by the
conference. To the contrary, the United States throngh the Civil Aeronautics

Joard has always actively influenced IATA rate determinations. The Board
makes its views known to Ameriean carriers in consultation prior te TATA meet-
ings. After that, if the Board finds the agreement eventually reached in TATA in-
consistent with the publie interest, the Board. under section 412 of the Federal
Aviation Act. disapproves the agreement—as it did last year.

It is important to keep in mind that rates must be negotiated by an interna-
tional conference of carriers. There is simply no other way to handle the highly
complex problem of ratemaking. We would hope that the committee in con-
sidering legislation will recognize that this is the case, and will make sure that
no action is taken which will impair the carriers’ ability to nezotiate. Specifi-
cally, if our Government is given the power unilaterally to fix rates and if that
power is exercised, it conld easily lead to widespread adoption of the same prac-
tice on the part of other governments. This would make conference ratemaking
impossible. Bach ecarrier would come to the conference with its rates frozen by
governmental order, and there would be little point in having a conference meet-
ing. As I have indicated, the essence of conference ratemaking is the ability of
the participants to provide some accommodation for the problems, the objectives,
and the desires of their colleagues in other countries.

Compromise is as much an essential part of an TATA conference as it is a part
of the operation of Congress. If each Member of Congress was forced to take an
absolutely inflexible position, the work of the greatest legislative body on earth
wonld come to a shuddering halt. This is the reason we stress particularly that
the committe not follow the Senate’s lead by earryving the United States further
in the direction of governmental rate fixing in the international field.
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THE INTERNATIONAL EATE PROBLEM

The need for consideration of international air transport rate legislation has
been characterized by some as a need to solve a great international rate prob-
lem—the problem of unreasonably high international airline fares. While we
find that characterization to be misleading, we do agree that rate problems have
existed in the past, and that still others will arise in the future, and that the
Board should exercise some form of rate control in these situations.

In 1962, the U.S.-flag airlines were confronted with one kind of an international
‘te problem—the increasing development of uneconomic and destructive rate-
cutting practices by certain foreign carriers. As indicated by the legislative his-
tory of the Civil Aeronautics Aect of 1938, the Congress has long appreciated the
fact that destructive rate practices create chaos and impair airline operational
performance,

The Civil Aeronautics Board felt then that it lacked specific legislative au-
thority to prevent such practices. We felt that American carriers should be in
a position to charge established and approved rates without being undereut.
The Board felt then that the only solution was rate-fixing legislation despite
the faet such legislation could not be applied against most foreign carriers.
We felt then, as we still feel, that the Board already had sufficient authority
to aet, but, to dispel any doubts that the Board could cope with this problem, we
recommended the enactment of rate suspension legislation. Both legislative
proposals were considered by this committee in 1962 but no action was taken.

A different kind of international rate problem developed in early 1963 when
a disagreement arose between the U.S. Government and other governments as to
action governments might take to prevent disputed rates from taking effect.
The dispute came about as a result of an international carrier agreement on the
level of transatlantic rates which were to take effect in the spring of 1963.
Although the T.S-flag carriers were advocating a level of fares lower than a
majority of foreign carriers were then willing to accept, the absence of carrier
agreement in this respect prevented the most desirable level of fares from being
introduced.

The low-fare philosophy of the U.S.-flag earriers has, however, subsequently
prevailed. As a result of considerable international effort and cooperation, of
compromise and negotiation, a substantial reduction in North Atlantic fare levels,
among others, became effective April 1, 1964. This development was, in part,
encouraged by the strong position taken by the Civil Aeronautics Board and
by the support given by the Congress and the administration to the general prop-
osition that a reduction in the level of transatlantic rates was in order. But
it is significant to note that this development took place without he Board
achieving any new or additional rate eontrol anthority,

And yet, during the height of the rate dispute last year, the Civil Aeronantics
Board vigorously urged the enactment of its long-standing rate-fixing legislative
proposal on the grounds that such authority would provide the only solution.
But there was, and still is, a much more effective solution—airline negotiations,
and through such negotiations the rate levels urged by this Government became
a reality—somewhat agonizingly perhaps, but a reality nevertheless. Other
governments may have aroused us, and even won temporary victories with threats
of confiscating our planes, but those are substantially our rates which have been
adopted—the rates sought by our carriers and championed by our allegedly
powerless Government,

The Civil Aeronautics Board, however, still advocates the enactment of rate-
fixing legislation to solve both the problem of unreasonably high rates, and the
problem of destructive rate eutting. The Board takes this position even though
it has been demonstrated that airline negotiations have achieved dramatic rate
reductions without the Board having any rate-fixing authority, and despite the
recognition that such authority cannot be utilized to prevent destructive rate-
cutting practices. As the Senate found in its consideration of 8. 1540, and as
reported on page 14 of Senate Report 473 which accompanied 8. 1540

“The bill (rate-suspension bill proposed by the airline industry) contained
some features more desirable and advantageons than the bill reported, for exam-
ple, of the question of destructive rate practices.”

Frankly, we still consider the best golution to any international rate problem
is the maximum use, by the Board, of existing powers under the Federal Aviation
Act, together with the enactment, if such action is necessary, of legislation such
as H.R. 1716 authorizing the suspension of any rate which is adverse to the public
interest. This would prevent destructive rate-cutting practices, would prevent
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the establishment of unreasonably high rates, and wou 1d preserve, for the reasons
I shall now outline, the advantages of the most favorable of the two alternative
rate clanses under which the United States is obligated by intergovernmental
agreements,

THE BERMUDA AGREEMENT AND ITS TWO RATE CLAUSES

It is important to take note here of the two alternative rate clauses of the
Bermuda-type bilateral agreements we have with most other nations. Despite
the fact this always adds a certain amount of confusion to the international
rate-making question, some basic understanding of the matter is necessary
becanse the impact of these alternative rate clauses becomes significant in the
consideration of rate legislation.

The basic problem is that one clause is more advantageous to the United
States than the other, and those advantages will be maintained under the pro-
visions of one of the pending bills, but will be lost under the provisions of the
other two bills. As the Senate found in its review of 8. 1540, and as reported
on page 6 of Senate Report 473 :

“The effect of subparagraph (e) (one of the alternative rate clauses which
would be activated with enactment of 8. 1540) is to remove the right of the
aeronautic authority of either country to prevent the rate of a foreign carrier
from going into effect. Thus, the committee was faced with the parador that
the very act of granting the Roard control over forcign air transportation rates
of both United States and foreign carriers deprived the Board of direct control
over the rates of foreign carriers.”

| Emphasis supplied.]

I would respectfully suggest that it is more than just a paradox—it is fatal
to the stated purpose of 8. 1540 (in the words of the Senate report) to “* * *
give to the Board the same degree of control over rates and practices of foreign
air earriers operating into U.8. territory as foreign countries now have,” The
paradox is the finding contained in the Senate report that “the bill (S. 1540)
reported by the committee provides remedies where they are most needed—in
the area of excessive charges imposed upon the U.8. public by foreign car-
riers and their governments.” The actual effect of 8. 1540 is completely the
opposite, as the Senate report itself subsequently admitted.

When the Bermnda agreement was executed, the Civil Aeronautics Board had
no direct anthority over international rates. This concerned the British. They
were fearful of the lower rate potential of American-flag airlines. The two
Governments therefore agreed to two alternative rate clauses in the agreement
(texts in attachment A): one, paragraph (e), would apply in the event the
Civil Aeronautics Board received rate-fixing anthority: and the other, para-
graph (f), would apply if the CAR did not receive such authority. The chief
distinetion between the two elanses is whether or not, and under what conditions,
a disputed rate may go into effect.

If the Civil Aeronautics Board receives the rate-fixing aunthority provided
for in H.R. 6400 or 8. 1540, paragraph (e) wonld apply. This clause provides
that where one party objects to a new rate as being too high or too low, or for
any other reason, the disputed rate could go into effect following consultations
and pending a third party advisory report. This rate clause provides for no
further courses of action in the event the dispute remains unresolved beyond
the commitment of the parties to use their best efforts to put into effect the
opinion expressed in a third party advisory report. In other words, the dis-
puted rate conld remain in effect indefinitely and, pending settlement of the
dispute, no matter how long that may take, American earriers could operate
at one rate level and foreign carriers at another without either Government
being able to take action.

Thus, while enactment of FL.R. 6400 or 8. 1540 would permit the Civil Aero-
nautics Board to fix the rates of American international earriers, the resulting
activation of alternative rate clause (e) would prohibit any control over foreign
carrier rates, and this is the power which is stated to be the underlying pur-
pose of the legislation in the first place, in order to protect the large numbers
of American citizens who use the services of foreign carriers.

On the other hand, so long as the Civil Aeronautics Board does not have rate-
fixing authority. paragraph (f) applies. This clause provides that following
consultations the party objecting to a new rate “s & * mnv take such steps as it
may consider necessary to prevent the inauguration or continunation of the
service in question at the rate complained of.” Under this clause, such action
can be taken without regard to any further efforts by the two Governments fo
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resolve the issue. Such action could include rate suspension or the conditioning
of operating permits but, in either case, this clause of the agreement permits
the taking of necessary action to prevent the disputed rate from going into effect.

The Board and the Senate report argue that this elause permits foreign coun-
tries to prohibit the introduction of lower, more reasonable rates by American
carriers. It is true that alternative rate clause (f) would enable a foreign
country to prevent the introduction of a rate which it, for any reason, objects to.
But alternative rate clause (f) is a two-edged sword. The U.S. Government
could invoke it similarly against foreign carriers, and the exercise of such re-
ciprocal power could, at least, encourage a settlement, by negotiation, more in
keeping with the interests of both parties.

THE LOOPHOLE IN THE CAB'S CASE

Simply stated, with its forced abandonment of the ohjective to directly control
the rates of all carriers operating to and from the United States, the Board’s
case now rests solely on the questionable theory that the fixing of U.S. carrier
rates will eventually influence foreign carrier rates. This theory wholly ignores
the realities of international political pressures and completely overlooks the
persuasive and strong bargaining powers of foreign governments. It also ignores
the complexities of the CAB ratemaking decision process.

Any legislation enacted should serve the public interest. But the public in-
terest involves many factors, including the traveling and shipping publie, the
economic health of the industry, and the postal service and the national defense.
Certainly, we can all agree that the objective is adequate control of international
rates for the protection of the traveler and shipper. We believe, however, that
empowering the Civil Aeronautics Board to fix international rates would not, of
itself, accord the public any greater protection against unfair, unreasonable, or
otherwise unjust rates and charges than wounld be the case if the Civil Aero-
nautics Board fully utilized its existing powers, or had the power to suspend
rates contemplated by H.R. 1716,

A substantial segment of the American traveling and shipping public utilizes
foreign-flag air carries, as was pointed out in Senate Report 473. Thus, the rates
charged by foreign-flag airlines affect a considerable number of American citizens.
If the Civil Aeronauties Board were given the authority to fix international rates,
most of our bilateral air agreements provide that the Board conld not prevent
the establishment by a foreign air carrier of 2 new rate which was deemed to be
adverse to the public interest, nor could the Board change any existing foreign
carrier rate no matter how incounsistent such existing rate might be with the
public interest. In other words, if either H.R. 6400 or 8. 1540 is enacted, the
Board could not protect those Americans using foreign-flag air carriers against
being charged a rate which is nnreasonable or unfair.

In addition, both H.R. 6400 and 8. 1540 fail to recognize that international rate-
making must take into account literally thousands of individual tariffs and is
clearly a multilateral endeavor. The recognized alternative systems for inter-
national ratemaking are: multilateral agreement among governments, or govern-
ment-approved multilateral agreement among carriers. Our Government wisely
chose the latter course some 18 years ago and has maintained this policy ever
since. The decigion to use an international conference of carriers to develop
rates subject to each government's approval was reaffirmed by President Kennedy
in his statement last April on U.S. international air transport policy. The policy
statement indicated that “this multilateral mechanism, though it has some draw-
backs, seems to be the most practical one we ecan achieve, and it should be main-
tained.”

If the Civil Aeronautics Board’s legislative proposal is enacted and imple-
mented, it would conflict with, if not destroy, the conference system of rate-
making—the system which the executive branch has concluded “should be main-
tained.” Specifically, if the Civil Aeronaunties Board were to fix and preseribe
the rates to be charged between the United States and virtually all major foreign
points, it would be academic to convene a rate conference to develop rates already
fixed and prescribed by the United States and/or any other grovernment.

The Civil Aeronautics Board would also have to take into acconnt every gov-
ernment’s view since no one government can unilaterally determine a rate if an-
other government uses its full sovereign power to prevent the establishment of
a particular rate. If our Government sought to obtain agreement from other
governments on rates, the United States might well be placed in the position of
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being asked to make various concessions, such as the granting of additional
trafiie rights to foreign carriers.

Finally, under the Board's proposal as set forth in H.R. 6400 and S. 1540, even
the rates of U.S.-flag carriers could not be fixed except after notice and hearing.
The same requirement of notice and hearing now exists with respect to the
Board's authority to fix domestic air fares, and the provisions of H.R. 6400 and
8. 1540 are supposed to be an extension of that authority. This means that the
Board could not fix, for example, the rates of one 10,8, transatlantie carrier with-
ont including other 1.8, transatlantic carriers in the same hearing, and similarly
fixing their rates at the same time. In fact, if it were to proceed realistically,
the Board would have to include all appropriate foreign earriers in the same
hearing since the objective should be a common rate for all carriers.

This would lead to a massive transatlantic passenger fare case taking years
to resolve. Some years ago, the CAB undertook to set fares for the entire domestic
airline industry. The General Passenger Farc Investigation case (CAB docket
No. 8008) was the result. That case took over 4 years from the time it was
initiated until final decision.

Furthermore, assuming the Board ultimately fixed U.S, transatlantic ecarrier
rates, the Board could not impose its will on the European governments con-
cerned if they objected. These governments have an equal right to decide on
the fares to be charged by airlines flying to and from their countries. The Civil
Aeronauties Board cannot expect to set fares for the world. In the last analysis
the rate level would have to be negotinted between the governments involved.
The existing TATA machinery substantially accomplishes this without the le-
galistic and time-consuming notice and hearing procedure,

AN AMENDMENT TO H.R. 1718

One technical problem about H.R. 1716 should be called to your attention in
this connection. We have said that the rate-suspension provisions of H.R. 1716
are applicable to any rate, but this is not technically correct as the bill now
stands. When an earlier version of the bill was first drafted, the then primary
rate problem was destructive rate cutting by foreign carriers. We then felt
there was no special need to include a provision giving the Board the authority
to suspend existing U.S. carrier rates since such rates were not in question,
Now, however, in view of the broader question, we wounld see no objection to an
appropriate amendment to section 2 of H.R. 1716 to reflect that existing U.8.
carrier rates, as well as existing foreign carrier rates, are subject to the Board's
suspension aunthority.

With such an amendment, H,R. 1716 would, in fact, achieve all of the advan-
tages claimed for H.R. 6400 and 8. 1540 without the serious drawbacks inherent
in the rate-fixing proposals. Inshort, H.R, 1716 would—

Give the Board summary power to stop any carrier in foreign air trans-
portation from placing into effect a rate inconsistent with the publie
interest ;

Enable the United States to discharge the obligation to see to it that its
own carriers adhere to a reasonable rate structure ;

Enable the Board to cope with problems which would arise from the fail-
ure of TATA to achieve rate agreements or from any government’s dis-
approval of those agreements; and

Enable the Board to deal with problems arising from rate actions by non-
TATA carriers,

By providing for suspension of rates up to 1 year, H.R. 1716 would protect the
vital publie interest in the continuation of service and the avoidance of destrue-
tive rate wars. Moreover, it would do so without placing the Civil Aeronautics
Board in the position of taking over a proper role of its earriers and of the multi-
lateral ratemaking machinery. The suspension for up to 1 year would provide
ample time for the earriers, subject to overall government approval, to negotiate
acceptable compromises. Lastly, it wounld provide an incentive for the carrier
proposing the suspended rate to bargain in good faith, while the existence of a
deadline on the suspension will avoid the possibility of complacency on the part
of the opponents of the rate.

THE BOARD’S POWER UNDER SECTION 402 OF THE ACT

At the beginning of my statement I said that our basie philosophy on Govern-
ment rate control covered two general points. One of these, our opposition to
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international air transport price fixing, has been reviewed in some detail. It
would seem appropriate now to discuss the other point; that is, the Board's
existing authority to exercise rate controls. We have already described the
Board’s extensive power to approve or disapprove IATA rate agreements under
section 412 of the act, and how it has used that power. Now let us review the
application of section 402 of the act in view of its relevance to the general subject
being considered.

There has been a great deal of discussion concerning the Board's existing
power, or lack of it, to deal with foreign air carrier rate questions under sec-
tion 402, Doubts have been expressed over the applicability of section 402 con-
ditioning power to the rate area. These expressions of doubt have damaged the
position of the United States and should be cleared up once and for all.

No foreign air carrier may engage in foreign air transportation to and from
the United States unless it holds an appropriate permit issued by the Board
under section 402, and approved by the President under section 801. Before
issuing such a permit, the Board must find the transportation to be in the publie
interest. Section 402 (f) provides that any permit issued may, after notice and
hearing, be altered, modified, or amended by the Board whenever it finds such
aetion to be in the public interest. Section 402(e) provides that the Board may
attach to a foreign air carrier permit “such reasonable terms, conditions, or
limitations as, in its judgment, the publie interest may require.”

Section 402 imposes no express limitation on the Board's power to attach terms,
conditions, and limitations to such a permit, nor does it contain anything that
could be construed as an implied limitation on its authority to do so. On its
face, therefore, section 402 constitutes a broad grant of authority to the Board
to attach terms, conditions, and limitations, subject ouly to the requirement
that they be “reasonable’” and that, in the judgment of the Board, they be re-
quired by the “publie interest.”

A little over 2 years ago it was proposed that a rate condifion be imposed upon
certain foreign earriers in a series of section 402 proceedings. While the Board
did not find that the record warranted imposing such a condition, it clearly im-
plied that it had the power to take such action when the public interest so re-
quired in an appropriate case (CAB Orders E-17912 and E-17913, Jan. 8. 1962.)

We know of nothing in the act or in its legislative history that would require
or warrant acceptance of a narrow view of the Board’s powers in this area.
Congress obviously was not unmindful of the international, political, and na-
tional defense considerations that might affect foreign air transportation, or of
the need to devise a regulatory plan that would take those factors into account.
Indeed, sections 801 and 1102 of the act appear to have been designed to provide
that accommodation. However, there is no indiecation that Congress intended
in any other manner to limit the Board's regulatory powers over foreign air
carriers.

In large measure, what I have just stated is taken directly from the Board’s
own opinion of July 27, 1961, denying the motions of many foreign air carriers
to dismiss the “Part 213" proceeding for lack of jurisdiction (CAB Order E-
:72:%:';'1%. That Board order was reaffirmed on reconsideration (CAB Order
E-17T537).

We would think that the Board needs no further amplification of its section
402 power. If such is not the case, however, we urge this committee to set
forth a clear statement of congressional intent on the subject. In this way, it
will be clear to all that the Board has a power equal to that which other govern-
ments chose to invoke in last year's rate crisis.

CONCLUSION

We suggest that the following tests be used to measure the effectiveness and
the productivity of the pending rate legislative proposals:

1. The need for rate authority which can be fully implemented, if there is
any question at all about the Board’s existing powers ;

2. The need to provide for the governmental control necessary to protect
all elements of the public interest, including the interests of those Americans
using foreign carriers, and the preservation of an economically sound 17.S.-
flag air-transport system ;

3, The need to minimize governmental regulatory powers consistent with
the administration’s announced infention to use restraint in the regulation
of private business ; \
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4. The need to encourage international air transport growth, as well as to
enhance the economic position of the U.S.-flag air-transport industry; and

5. The need to preserve the benefits of the private enterprise system by
recognizing the needs, the rights, and the obligations of management in
reaching business decisions.

H.R. 6400 and S. 1540 do not meet these tests. The inadequacies and incon-
sistencies of rate-fixing legislation are obvious—and legislation for which there
is no need, or which holds little promise of implementation, would serve no use-
ful purpose. In fact, such legislation would serve only to impede the negotiation
of international rates.

Before concluding, I would like to make reference to the elaim that enact-
ment of H.R. 6400 and 8. 1540 will provide our Government with a power equal to
that possessed by other governments. The misrepresentation here is self-evi-
dent—there can be no equality of power if, as is the case with rate-fixing legis-
lation, the United States can take no action against foreign carriers. Moreover,
to our knowledge, no foreign government used rate-fixing authority during the
intergovernmental rate controversy last year. The fact is that certain govern-
ments, whether they had rate-fixing authority or not, simply utilized the pro-
visions of applicable bilateral agreements, and their powers to condition foreign
air earrier permits, to achieve their rate objectives. These are powers which the
I'nited States now has.

The wise and ecalculated use of existing powers is far more important than
the acquisition of new power just for power's sake. Legislation sought for the
purpose of gaining special powers, particularly when such powers are known to
be impossible to apply, will be looked upon as little more than an empty threat.
What is needed is the will to use available powers—powers which can, in faet,
be used effectively, Such powers, in our opinion, already exist. But if yon
share the Board's doubts, we would respectfully urge that yon give favorable
consideration to H.R. 1716—the only legislation which, for the reasons we have
given in this statement, can be used effectively.

[Attachment A]
TEXTS OF BERMUDA-TYPE BILATERAL AGREEMENT ALTERNATIVE RATE CLAUSES

“{e) In the event that power is conferred by law upon the aeronautical author-
ities of the United States to fix fair and economiec rates for the transport of
persons and property by air on international services and to suspend proposed
rates in a manner comparable to that in which the Civil Aeronautics Board at
present is empowered to act with respect to such rates for the transport of per-
sons and property by air within the United States, each of the Confracting
Parties shall thereafter exercise its authority in such manner as to prevent any
rate or rates proposed by one of its carriers for services from the territory of one
Contracting Party to a point or points in the territory of the other Contracting
Party from becoming effective, if, in the judgment of the aeronautical authorities
of the Contracting Party whose air carrier or carriers is or are proposing such
rate, that rate is unfair or uneconomie. If one of the Contracting Parties on
receipt of the notification referred to in paragraph (c¢) above is dissatisfied
with the new rate proposed by the air earrier or earriers of the other Contracting
Party, it shall so notify the other Contracting Party prior to the expiry of the
first fifteen of the thirty days referred to, and the Contracting Parties shall
endeavour to reach agreement on the appropriate rate. In the event that such
agreement is reached each Contracting Party will exercise its statutory powers to
give effect to such agreement. If agreement has not been reached at the end of
the thirty day period referred to in paragraph (¢) above, the proposed rate map,
unless the aeronauntical authorities of the country of the air earrier concerned
see fit to suspend its operation, go into effect provisionally pending the setilement
of any dispute in accordance with the procedure outlined in paragraph (g) below.

“(f) Prior to the time when such power may be conferred by law upon the aero-
nautical authorities of the United States, if one of the Contraeting Parties is dis-
satisfied with any new rate proposed by the air carrier or carriers of either Con-
tracting Party for services from the territory of one Contracting Party to a point
or points in the territory of the other Contracting Party, it shall so notify the other
prior to the expiry of the first fifteen of the thirty-day period referred to in para-
graph (c¢) above, and the Contracting Parties shall endeavor to reach agree-
ment on the appropriate rate. In the event that such agreement is reached
each Contracting Party will use its best efforts to cause such agreed rate to be
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put into effect by its air carrier or carriers. It is recognized that if no such
agreement can be reached prior to the expiry of such thirty days, the Contracting
Party raising the objection to the rate may take such steps as it may consider
necessary to prevent the uumqmunme or continuation of the service in gquestion
at the rate complained of.” [Emphasis supplied. ]

(Whereupon, at 12:05 p.m., the committee adjourned to reconvene
at 10 a.m., Thursday, May 21,1964.)




RATES, FARES, AND PRACTICES IN FOREIGN AIR
TRANSPORTATION—1964

THURSDAY, MAY 21, 1964

House oF REPRESENTATIVES,
Coyarree oN INTERSTATE AND FoREIGN COMMERCE,
Washington, D.C.

The committee met, pursuant to recess, at 10 a.m., in room 1334,
Longworth House Office Building, Hon. Oren Harris, chairman of
the committee presiding.

Mr. Witniams (presiding). When the committee adjourned yes-
terday, Mr. Stuart Tipton was in the process of giving his testimony.
[ do not believe that you had completed it yet, Mr. Tipton.

Mr. Treron. No, Mr. Chairman, I had not. With the committee’s
permission, I will proceed with my testimony.

Mr. Winniams. All right, sir.

STATEMENT OF STUART G. TIPTON, PRESIDENT, AIR TRANSPORT
ASSOCIATION OF AMERICA—Resumed

Mr. Treron. During the discussion yesterday we had a great deal of
discussion of the difficulty of rate formulation developing in the in-
ternational field and the thing is that it is unquestionably difficult.
But it seems to me that it is worthwhile for the committee to consider
what have been the net results of the working of this process over the
years in which we have been operating under it.

If I may direct the committee’s attention to the charts—the chart
which is before you, it indicates in the best way we know how to indi-
cate what has been the progress with respect to international rates
over these years.

I think it is necessary, in examining this legislation and seeking to
solve this problem, to understand what it is I believe all of us are
driving at, and that is to get the lowest fare available to American
citizens that gives them an opportunity to travel abroad which is con-
sistent with the economy of American-flag carriers. And I believe
that the record over these years has been a good one.

You will note this chart [indicating] which shows the yields from
the operation of scheduled service m international and territorial
operations from 1946 to 1963.

Now, I should explain that this yield is not a rate. It is the av-
erage of all rates paid by all passengers. It is what a passenger-
mile yields to the carrier. It is about the only way, in view of the
great variety of rates that are charged, that you can really get a clear
and overall view of what the rate levels amounted to.

46—-409—65——T7 03




94 AMENDING FEDERAL AVIATION ACT OF 1958

Here we have from this period, 1946, in which we started out im-
mediately after World War IT, a yield in cents per mile of over 8 cents,
and it has progressed downward over these years until 1963 it has
reached the low point indicated on the chart of below 6. _

Now, of course, while most of our discussion up to this time is re-
lated to passengers and passenger fares——

Mr. Serincer. May I ask a question before we get off the first chart ?
Has the downward trend of revenue passenger-mile yields, scheduled
service—U.S.-flag carriers in the international field—mnow, a part of
this has been due to the fact that you have lowered the fares. That
is one. Isthatall you are attempting to shew?

Mr. Trerox. Thatisall.

Mr. Serixger. I am going to have to leave you in a minute. What
has been the effect of other carriers who have been added in these
years? T am talking about Japanese Air Lines, Pakistan Air Lines,
India Air Lines, Lufthansa, Alitalia.  All of these largely which were
started with our own funds. I was in Japan when they flew their
first flight to the United States and that was as a result of $12 mil-
lion, I am sure, that they got. from us to compete with our carrier from
San Franeisco to Japan.

Now, what is the effect of those miles on our carriers?

Mr. Trerox. Actually, there is no effect. This represents the pass-
enger miles carried by American-flag carriers. Now, the effect of the
introduetion of the increasing competition over these years has been
to reduce the participation—reduce the percentage participation of
U.S. carriers in the total international market going back and forth
between the United States.

My, Seriveer. The great profitable venture in international trade
now is between the United States and Europe?

Mr. Treron. Yes, it is indeed.

Mr. Serineer. In that you had a terriffic revision or I should say,
it has been fractionalized to a much greater extent today than it was
in 1953, 11 years ago.

Mr. Trerox. Oh, yes. 'The U.S. carriers’ participation in that mar-
ket has gone down, I believe, from the neighborhood of 60 percent
down to, I think—it has got as low as 37 percent.

Mr. Wirtiams. T did not hear the question. TIs that our share?

Mr. Serincer. Percentage share of the traffic from Europe to the
United States, which is the big profitable venture.

Mr. Trerox. Which is the heaviest traveled route in the world.

Mr. Serixeer. One further question.  'What was our percentage last
year between the United States and Europe ?

Mr. Trerox. I am proud to say that we increased our participation,
I believe, to 41.5 percent—to 41.5 percent last year. It had dropped as
low, I believe, as 37 percent. Last year we—as I say—I am 1'9:1‘ proud
to say, it went upto41.5. We hope we can hold it.

Mr. Serixeer. Now, you are talking about passengers.

Mr. Trerox. Passengers. g

Mr. Serixcer. That is all.

Mr. Moss. Mr. Chairman,

Mr. Wirrraas., Mr. Moss.

Mr. Moss. I think this is a very interesting bit of statistical infor-
mation. I am not yet able to relate to the question we have before us.
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But if it is to be related to that question, it seems to me that we could
have in each of these eategories comparable statistics or charts on the
domestic operations of American carriers. 1f this has significance it
either illustrates that rates have not been proper or they have been
proper. If it shows progress in commecial aviation in reducing costs
through the expansion of the business, the ability to operate on less
revenue per mile and I think appropriately then it would relate to the
same statistical data on domestic carriers.

Mr. Tiproxn. Yes; I think so. I do not believe that the yield per
passenger-mile for international operations is necessarily—that it
necessarily should be as low as the domestic operation, since there are
vast differences in them. But, in the domestic operations the yield at
the present time is approximately the same as it is in domestic. The
domestic yield is a little bit higher, 6.1, than the international yield at
the present time.

Mr. Moss. If it was related to that, also, there would be the question
of what—I guess the use of the aireraft itself, the load factor of pas-
sengerand freight in both carriers of the operation.

Mr. Trprox. Yes: and as far as the load factor is concerned, our do-
mestic load factors have over past years run slightly higher than inter-
national, but there is no appreciable difference between them. But
moving down to freight in which we have had the same experience.
This is obviously a developing phase of our business, but in the opera-
tion of our present, rate machinery, as I have described it, we have had
the same experience with freight as we have had with passengers, start-
ing out immediately after the war with an extremely high rate, and of
course, very, very limited volume and that has gone down through the
operation of this international rate machinery to a little less than 25
cents a ton-mile.

Mr. Rogers of Florida. How late do these figures go, 1963 ¢

Mr. Trerox. Through 1963.

Mr. Rocers of Florida. What has been the experience on income ?
T thought TWA was having an increase in their international revenues
quite dramatieally over the last year or two. Isnot.thisso?

My, Treron. That is true.

Mr. Rocers of Florida. Would your charts reflect that ¢

Mr. Trerox. This reflects the rate levels at which they moved their
freight traffic, so to that extent it would not necessarily indicate in-
crease or decrease of revenue. The only purpose of this is to demon-
strate the extent to which it has been possible under existing law, un-
der existing machinery to bring rates to their present levels from
levels which were considerably higher.

Mr, Rocrrs of Florida. Thank you.

Mr. Trerox. From the standpoint of traffic development.

Mr. Witniams. What is the gross revenue derived from freight
hauled by the U.S.-flag carriers? “

Myr. Treron. Gross freight revenue by U.S.-flag carriers—I do not
have that readily at hand.

Mr. Witiams. If T can get an idea just how big that business is.

Mr. Trerox. Internationally, I assume you are talking about. T will
have that in just & moment. When I get it I will provide it. T will
proceed until T get it and I will report it.

This chart [indicating] shows passenger volume, which, it seems
to me, is also relevant in determining how well the rate machinery has
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worked, because it has attracted a very, very substantial increase in
volume. Note, in 1946, the very beginning of things, a little over a
billion passenger-miles moving in 1954 to about 4 billion now in—in
1963 it 1s about 12 billion, up just short of 11 billion passenger-miles.

Mr. Moss. Will the gentleman yield for an additional question?

I would like to suggest that now rate relevancy to this whole ques-
tion would be the figures in each of these categories of the operating
costs per ton-mile or per passenger-mile. We are talking of rates.
Then there is a relationship of one to the other and it would be
significant to this consideration.

Mr. Trerox. T am glad to put those in the record. I do not have
them readily at hand.

Mr. Wrntianms. You mentioned operating costs. That is not all
overhead. I think a breakdown of the operating costs and total costs
would be helpful.

Mr. Moss. Yes, approximate.

Mr. Treron. Those figures are available and I will have them.

The answer to the chairman’s question, the gross revenue in 1963
from the transportation of freight internationally, $93.8 million. We
have the same indication of increased volume for freight here which
also tends to reflect the fact that the freight rates were developing
business. They were rates at which shippers could move their cargo.

Starting in 1946 we had 15 million ton-miles in 1946. And 105 mil-
lion in 1954. And in those subsequent years it increased to 381 million
ton-miles in 1963. It is rising now at a very rapid rate and hopefully
will continue in view of the fact that many of the carriers are putting
on new freight aircraft.

Let me turn to a clear indicator of what has happened. Looking at
the yield and volumes in that way, it is hard to tell exactly how much
somebody had to pay to go to Europe. And by reason of the great
qariety of different rates, both for cargo and passengers, we have
had to present this in terms of yields in order to give an overall pic-
ture. Now here [indicating] we have tried to show what has hap-
pened to the rates on the transatlantic, which is the heaviest volume
route in the world. We have tried to demonstrate what has happened
to those rates during the years under consideration here, 1946 to 1964.

You will notice in order to do this we have shown them both as peak
summer season and off-season rates, because they are different during
the peak summer season. Rates are slightly higher than they are
during the off season.

Looking at the peak summer season rates, the chart on my left, we
started out with a range of rates in the 1946-51 period of $325 to $375
in which the $350 rate seemed to be the most prevalent.

During the next 5-year period, 1952 to 1957, the range had dropped
from $270 to $290, and the most prevalent was $290. This is a tourist
or coach fare. Itisthe lowest one-way fare.

In 1958 to 1964—this period—the range was from $240 to $255, and
the most prevalent rate available was $250. That is peak summer
season. Those are the rates, the last that I mentioned, the rates that
prevail for this summer season.

On the other side it shows the off-season rates, they have moved
down, as you can see, and the most prevalent in the first period was
$325, and the most prevalent in the next period, 1952 to 1957, $920,
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and for 1958 to 1963 the range was $240 to $290, the most prevalent
being $240. This summer season the lowest rate is $210. This does
not nclude, I should say, the short-term excursion fares, which are
somewhat lower.

Mr. Moss. Again, if this is offered in furthering the committee’s
grasp of the adequacy of the proper rate-fixing procedures, would it
not require that we have available at each of those points of change
the change in the volume of business, the gross and net revenues, in
order that we would be able to make some evaluation of the reason-
ableness of the rates and the effect of those rates upon the American
carriers ?

Mr. Treron. Of course they would be—well, we would be glad to
furnish that information.

Mr. Moss. I would not want you to furnish it, Mr. Tipton, if it
appears to be unrelated. But to me it merely illustrates that there
have been some decreases in the cost of transportation. Now, was
this wise or unwise? Did they increase the total passengers—what
was the effect of them upon the operating picture of the carrier? If
they have, again, any relevancy, to me it seems that they are totally
inadequate when presented and only to this extent they must then
relate so that a picture which tells the story finally develops so we
can make an evalnation of the impact upon our carriers.

Mr. Trrron. We will be glad to furnish that information. But
let me emphasize again why we are showing these figures.

The reason we are showing these figures is not to demonsirate
that carriers were wise or unwise or that they made money or did
not make money. What we are showing them for is to show to the
committee how the present system of making international rates
has permitted rates to come down. And the reason we feel we must
emphasize that is the emphasis which has been given in the past,
that by reason of the interference of foreign-flag carriers and for-
eign governments, it has not been possible to get rates down and
therefore, the Civil Aeronautics Board must have more power than
they have now.

Now, what we are saying through these figures, is that under our
yresent system, on the basis of the powers the Board has now, rates
\ave come down through the operation of the TATA machinery,
through the carrier conference machinery, rates have come down
and have come down extremely well and reached a point where traflic
volumes have gone up at a very substantial rate and have reached
now a ficure of about $12 hillion for 1963 and that will obviously
increase very substantially during this year. That is the point we
are making with these figures.

Now, as far as impact on the carriers is concerned, up until this
year the carriers didn’t do very well. The international and ter-
ritorial carriers during the period from, say—make it 1959—I can
give you these figures for all these years, but 1959 the rate of return
was 415 percent. In 1960 it was 5.3: in 1961 it was 3.2; in 1962 it
was 8.8: and in 1963, 12.3. I believe that this improvement in fi-
nances of our international and territorial carriers tends also to
support the conclusion that it is possible through our present ma-
chmery to achieve not only rates that will develop trafhe, but also,
that will protect the financial integrity of the carriers.
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Mr. Brorzaran. May T ask a question, Mr. Chairman ?

Mr. Winuiams., Were you through, Mr. Moss ?

Mr. Moss. Yes.

Mr. Wirrraams, Mr. Brotzman.

Mr. Brorzaax. Mr. Tipton, relate this to your testimony yester-
day—as I recollect your general discussion we were talking about the
TATA agreement which also gave rise to the prices with the United
Kingdom. As I recollect, also, vou had entered into an agreement
which caused a modest rate increase and that this agreement was not
ratified or approved by the Civil Aeronautics Board. This is correct,
1S It not ¢

Mr. Trprox. Yes.

Mr. Brorzaax. The question T have specifically is this: At the time
of the disapproval by the CAB, did they take testimony or were you
afforded an opportunity for hearing? Wasthisrejection of the agree-
ment predicated upon a sort of rate determination on their part that
you were receiving just compensation for your investment and all those
different factors, or was this rejection predicated on some other reason ¢
Do you understand my question ?

Mr. Trrrox. As far as the hearing is concerned, I should point out
that—as far as the Air Transport Association is concerned, we did not
participate in that. The three American-flag carriers that operate on
the North Atlantic were individually involved. They, however, did
not. receive a hearing in the sense we usually think of it, with an ex-
aminer and cross-examination and the like. There were discussions
between the Board and these carriers at various times during this rate-
making process.

Prior to the time the carriers went to the TATA conference they dis-
cussed their views and the Board’s views with the Board, but it was
discussion and submission informally of information. After the
Chandler conference, discussions were held, but no hearings.

Mr. Brorzyman. The reason for my question—I think the gentle-
man from Florida, Mr. Rogers, asked a perceptive question yesterday
about. whether this is a negative way to set rates, versus a positive
way to set rates.

But the question that T have is, would it really be the same if the
carriers were not. afforded the opportunity to present testimony in
behalf of rate increases, you see?

Mr. Treron. Yes; I understand your point. The bill before you
provides for the same notice and hearing requirements that we are
accustomed to having in the domestic ratemaking process. All of the
procedure is made available. And while this may seem like an odd
thing for me to be saying, that is one reason why this bill won’t work.
The hearings are so time consuming and so difficult to complete, that it
would never be possible to meet the time requirements involved in
reaching agreements with all of the foreign governments and foreign
carriers involved.

Mr. Brorzmax. Could T ask you this question right there? But it
seems to me, Mr. Tipton. that you are in a sense being denied an op-
portunity for a rate increase without a hearing under the present cir-
cumstances. If you enter into another agreement that calls for an in-
crease in rates, and then once again, for whatever reason, without
hearing, the CAB does not approve that agreement, then are you in
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essence without a forum where you could present the kind of evidence
that would substantiate a rate increase ?

Mr. Treron. The important thing to understand is the difference
between the results which wounld be achieved by this bill in which you
would have the hearing and the result which would be implicit in the
present situation. That difference is as follows: You hold the hearing,
the Board enters an order, fixes a rate, and if the carrier fails to charge
that rate, he has violated the law. The Government has ordered him
to do that. In our present situation the Board disapproves this agree-
ment, the carrier still is free to file with the Board and charge what-
ever rate he pleases.

Now, he is still free to do that as far as our Government is concerned.
But when he operates abroad, the foreign government may prevent
him from charging that rate. The situations in international and
domestic ratemaking, as well as other things, are so completely differ-
ent from each other that you cannot apply the same principles or the
same legislation to them. ~The big difference is the fact that our Gov-
ernment does not have sovereignty over anything except the United
States.

Mr. Rocers of Florida. Did I understand you to say that the CAB
could object to it and the carriers still go ahead, but that the foreign

government could object to it and the carrier could not?

Mr. Trerox. That 1s right.

Mr. Rocers of Florida. In other words, we are in a situation where
we can allow regulation by some foreign government of our carriers
where our own Government does not have this right.

Mr. Trerox. It is not a question of allowing it. We operate to their

country and

Mr. Rocers of Florida. They may operate to ours.

Mr. Treron. That is right.  And our Government—these rights are
reciprocal—our Government can also under the existing powers affect
the rates of foreign-flag carriers as well. Each has sovereignty over
its own country and the operations to and from it.

Mr. Moss. That is not precisely right. H is in effect under certain
conditions depending upon the authority of the country and contains
a provision that comes into effect under other conditions depending
upon authority.

Mr. Treron. F is the one that is in effect now for our country and
for all others, as far as I know.

Mr. Rocers of Florida. Let me ask vou this. There is no control
over the rates, for instance, with British carriers—it is a govern-
mental affiliated carrier so I presume their government has consider-
able control.

Mr. Trerox. My guess would be that they would have a great deal
of informal control. As far as their law is concerned, it does not
give the British Government power to fix BOAC rates. But since
they own a substantial part of it, I would guess they do.

Mr. Rocers of Florida. What about when we had the difficulty
with Britain this last time, who actually made the objection or rather,
who held out for the American position? Was it the CADB or was
it the three carriers, flag carriers?

Mr. Trerox. The CAB held out for the position and our carriers
continued to file the rates they had had before. In other words,
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they did not file the increase in accordance with the agreement whicl
had been disapproved. At that point the United Kingdom objected—
United I_{illgtllol'll and other governments objected to our continuing
our existing rates,

Mr, Moss. What happened to the Canadian oceanic traffic? Did
not they also object ?

Mr. Treron. Canada, I believe, joined with the United States in
opposing, objecting, to the increase that had been agreed to by TATA.

Mr. Moss. Any threat to seize Canadian aircraft ?

Mr. Trerox. Not that I know of.

Myr. Moss. Did the Canadian Government have different authority ?

Mr. Treron. The Canadian Government is one of the four govern-
ments that has the power to fix international rates.

Mr. Moss. We had a crisis on one hand but we did not on the
other because that Government did have the authority and was act-
ing in accordance with the agreement in rendering its objection and
making it effective.

Mzr. Treron. I don’t think it was that simple. The Canadian Gov-
ernment has power to fix rates, that is true. They also have a dif-
ferent agreement with the United Kingdom and I am not familiar with
the difference, but I am not at all sure how long that favorable
Canadian position would have continued. You must remember that
all eyes were focused on this contest between the United States and
the United Kingdom, Germany, France, and others. And negotia-
tions were going on in that form. That is what the contest was. Had
Canada been standing alone—it would have been difficult

Mr. Moss. We would have looked to our agreement.

Mr. Trerox. Yes, we would have looked to our agreement, but
even then—even then you could not anticipate the reaction of these
governments that were opposing us even though they were prepared
to accept the agreement.

Mr. Moss. They had the alternative to operate under the agree-
ment or they had the alternative to not.

Mr. Trerox. Denouncing the agreement, that is right. This gets
a little delicate, but I would rather say it. These governments object
strongly to the rates the U.S. carriers were charging—if our agree-
ment had been in effect and they would have had those rates shoved
down their throats, I would guess that they would have permitted
those rates to go into effect but they have endless other methods which
they are free to use to manifest their displeasure with what we are
doing.

Mr. Moss. And we have retalitory powers to counter any manifes-
tations that occur outside the agreement.

Mr. Treron. We do, indeed, and we should use them. The impor-
tant thing, I think—the important thing that I think has been recog-
nized—I think that in order to continue progress in ratemaking, we
have to focus our attention on the agreement and not upon unilateral
action. That is the basis for our objection to putting E into effect.

Mr. Moss. That is not unilateral ‘action any more than that of
Britain in threatening to confiscate or suspend ‘our operations would
be unilatera] action. If action is permitted under international agree-
ment it is agreed to in advance; 1t is appropriate action, is it not?

Mr. Trerox. What I am referring to as unilateral
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Mr. Moss. You and I have a contract and I have certain rights
under it and I exercise those rights, it might be very offensive to having
agreed to it. You are usually going to let them go ahead.

Mr. Trerox. That is right, for a period, at least.

Mr. Moss. For a period. ]

Mr. Trerox. These agreements can be denounced. Other action
can be taken.

Mr. Moss. Of course there is other action contemplated in another
agreement—in the agreement and that is taking it to arbitration.

Mr. Rocers of Florida. Let me ask you this, Mr. Tipton. As I
understand it, the IATA agreement was that they would go up under
it.

Mr, Treron. Yes.

Mr. Robcers of Florida. And CAB objected. Assume CAB had
not objected, what would have been the status?

Mr. Trerox. If CAB had not objected and if no other government
had objected, the rates would have gone into effect.

Mr. Rocers of Florida. So our carriers would then have been forced
to charge a rate higher than they evidently had been charging—and
evidently from the record you have given us here of increased revenue,
total revenue passenger-miles flown, the tremendous increase in 1963,
the 12-percent return, et cetera, this has not been hurtful to our lines.
Would this be a fair statement?

Mr. Trerox. The rate reduction has not. I would say it has not.
What they would have had to do—what our carriers would have had
to do is come back at it as they had been coming back at it for a long
time and press for their rate reduction. There is no doubt about it,
it is combined pressure by the U.S. Government and U.S. carriers,
along with, and we must not leave the impression that all foreign-flag
carriers want to keep their rates high, along with other carriers that
have the same points of view, to seek agreements on rate reductions,
rate adjustments of all sorts. One of the reasons that. chart is a pretty
complicated one is that this has been a long period of experimentation,
trying excursions, tourist service, economy service, a variety of ways
of getting rates that will attract the maximum amount of people.

Mr. Rocers of Florida. Let me ask you this: Could the carriers
themselves have entered the objection which would have held up the
increase in price ?

Mr. Trerox. Our carriers conld have refused to agree to it—to any
increase in rates and have prevented IATA from reaching an agree-
ment.

Mr. Rocers of Florida. But they chose not to?

Mr. Trerox. Their judgment was that they had reached as good
an agreement as they could get at that time and they went along with it.

Mr. Rogers of Florida. Could you recall offhand what the increase
would have been?

Mr. Trerox. As I recall, it was on a round trip to London and it
was $28.

Mr. Rocers of Florida. Actually, it has worked out to the ad-
vantage of our carriers now, you feel, because of the position the Gov-
ernment has taken ?

Mr. Trerox. I think it has. My point continues to be that it has
worked to our advantage, that no further legislation is necessary.
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They accomplished that without legislation. They could not have ac-
complished 1t any easier or better if they had had legislation.

Mr. Moss. Will you vield?

Mr. Rocers of Florida. Yes,

Mr. Moss. As I recall in thinking this over, at the time the Senate
committee met—they were very indignant, there were very indignant
statements that were issued by members of that committee. Do you
suppose their voices had any impact on some of these governments
and then concurrently was not the Canadian Government continuing
to have a very aggressive pursuit of its rights under its agreement to
maintain its position ?

My, Treron. My guess would be that attention was paid to comments
in the Senate and I cannot answer on what the Canadians were doing
at the time.

Mr. Moss. The Congress is in a different position than the CAB.
They have voiced their objections under the agreement and that left
the United States free to do as it pleased. The Congress could move
beyond that point and the (":m:lrllizm Government counld, of course,
under its agreement maintain its position legally and so there were
many pressures brought at that point on the other governments.

It is difficult to isolate the major pressure.

Mr. Trerox. It is difficult to isolate these pressures, of course. But
the idea that the Civil Aeronauties Board is helpless under these cir-
cumstances, I can’t concur with, because their power to disapprove the
TATA agreement and thus in effect destroy that agreement is a tre-
mendous power. These carriers, all of them, have a great stake in the
maintenance of the TATA agreement because it solves their problem
once it is finally approved. It solves their problem with the
governments.

Mr. Moss. That is not precisely true. CAB has no power to de-
stroy that agreement. The Government of the United States, which
the CAB is not, has certain reservations under the agreement for it
to act. But the CAB has no such power. Its disapproval is the
extent of its authority at that point under the agreement. This ap-
proval has the effect——

Mr. Trerox. Maybe T used too strong a term in saying “destroyed.”
It has the effect of making that agreement of no further effect.

Mr. Moss. No disapproval. It did not do that. The agreement.
continued until it was modified.

Mr. Trerox. Well, I am not quite sure that

Mr. Moss. It is an assumption it might have had that effect. The
agreement could not provide for it to have that effect.

Mr. Tierox. We are not talking about the agreement. We are
talking about the statute. The Civil Aeronautics Act where their
power comes from

Mr. Rocers of Florida. Let me ask you this. Do you believe CAB
had present authority to act to protect the rights we may need? Now,
can they assert this objection and did they assert this objection without
a hearing to our airlines?

Mr. Trerox. They provided no hearing prior to their disapproval.
There was no hearing. '

Mr. Moss. Should there be a hearing or should CAB be able to come
in without even hearing testimony from our lines as to whether they
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are going to approve or disapprove what international rates are?
Suppose this was forcing our airlines to operate at a loss? Now,
without any hearing is it your position you want CAB to act without
giving our carriers a chance to be heard on this rate?

Mr. Tierox. The statute under which they operate does not require
a hearing, because it is the disapproval of an agreement. It is not the
fixing of a rate.

Mr. Moss. In effect, you told us it is the fixing of a rate because we
have the right to refuse to agree. This is what concerns me, that they
can take a negative approach and accomplish what this legislation you
say would accomplish and that is the reason you, as I understand it,
your position is this is not needed.

But now, you would allow them to take this approach presently
without hearing from our own carriers as to whether this is a proper
rate for them to operate on. This seems to be a very dangerous
position.

Mr. Tirrox. Let me make the distinction again, because it is a hard
one. The disapproval of this Chandler agreement did not require
Pan Am or TWA or Seaboard to do anything. They could have at that
point filed any rate they felt like.

Mr. Moss. Except for antitrust.

Mr. Treron. 1f they complied—after the Board’s disapproval if all
those carriers that had agreed had continued to carry out that agree-
ment, then they would have been subject to whatever antitrust penal-
ties should be visited upon them. If they abandoned the agreement
after the disapproval they were free as far as this Government is
concerned to file any rate they cared——

Mr. Rocers of Florida. All right. Take that a little further here.
What happens when they try to file this rate with the international
agreement ! Suppose they do not agree with that?

Mr. Tieron. At that point if they feel any—they have the right as
far as our law is concerned to file any rate they care to. By the same
token, since there is no agreement a foreign government is entitled
to complain to the Civil Aeronautics Board, to arbitrate and pending
arbitration to eause them to suspend that rate and use another.

Mr. Rocers of Florida. If you had a disagreement with the inter-
national group you would eventnally have to get another!?

Mvr. Trrrox. If this bill were to pass and the Board in some fashion
were to fix a rate, then you would have the same process to go through,
and no better.

Mr. Rocers of Florida. So you allow, under the present procedure,
the Board to act without a hearing, and this bill would require them
to do this before they could act, is that true?

Mr. Treron. That istrue.

Mr. Moss. The Board does not have to fix the rate to undertake this.

(The following letter was received in connection with the above:)

AIR TRANSPORT ASSOCIATION,
Washington, D.C., July 14§, 196},
Hon. OREN IHARRIS,
[".8. House of Representatives,
Washington, D.C.

Dear Mg Hangis: In the course of my recent testimony before the House
Interstate and Foreign Commerce Committee regarding proposed international
rate legislation (H.R. 1716, H.R. 6400, and 8. 1540), there was some discussion
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of the powers which the Civil Aeronautics Board possesses under the existing
statute. I promised Mr, Moss that I would submit a list of those powers for
the record. Such a list, in outline form, is attached.
Cordially,
8. G, Trerox,

OUTLINE oF PowER OF CIvin AeroNAUTICS Boarp To DearL WitH ForeiGN
Carrier RATES

L THE CABR HAS AMPLE POWER UNDER THE FEDERAL AVIATION ACT TO CONTROL
FOREIGN CARRIER RATE PRACTICES

A. Section j02—Foreign carrier permils

1. CAB may properly consider reasonableness of rates as a factor in deciding
whether to issue or renew such permit under section 402(h).

The CAB has held that an intervenor may show that a foreign air carrier is
unfit to hold a permit by virtue of its rate policies and practices. CAB Order
No. B-17912, January 8, 1962, page 7.

See 1955 Transatlantie Charter Policy, 20 CAB 782, 784-85 (1953) (“reason-
ableness of the rate will be a factor” in determining whether to grant authority ).

And see CAB Policy Statement, 14 CFR 399.36 : “In passing upon applications”
for exemption anthority to conduet MATS charters, CAB “will give great weight”
to whether the rate is “fair and reasonable.”

2. CAB may attach conditions and limitations “as the public interest may
I‘l‘f]l]il‘l-?“ to the foreign earrier permit. Section 402(e). An existing permit may
be amended for this purpose. Section 402(f).

(a) Section 402(e) is a “broad grant of authority” to attach to foreign earrier
permits such conditions as the Board finds in the public interest. Congress did
not intend to limit the Board’'s regulatory powers over foreign air carriers ex-
cept to the extent that accommodation with international, political, or defense
considerations is provided by section 801 (Presidential review of permit is-
suance and conditions) and section 1102 (consistency with international agree-
menis). CAB Order No. E-17235, July 27, 1961, pages 4, 7-8; affirmed on re-
congideration, Order No. E-17537, October 4, 1961.

(b) CAB has conditioned authority to engage in foreign air transportation
undér MATS contracts on observance of specified minimum rates.

See CAB I-Ii'mmmit- Regulations, section 208.30, 14 CFR 208.30 (condition on
authority under seec. 7, Public Law 87-528).

And see CAB Irh-mmml(' Regulations, section 288.7, 14 CFR 288.7 (condition on
exemption authority).

(e) CAB has recognized that it has power to “call a halt” to “nndesirable
rate practices” of supplemental air carriers by attaching conditions to exemp-
tions to engage in foreign air transportation. Large Irregular Air Carrier Inves-
tigation, 22 CAB 838, 845, No. 14 (1955).

(d) Imposition of a rate condition on certain foreign air carriers was pro-
posed in a series of section 402 permit proceedings in 1962, While the CAB
did not find that the record in the particular eases warranted imposing such a
condition, it elearly implied that it had the power to take such action when the
public il’lll‘l’l‘\f so required in an appropriate case. See orders Nos. E-17912,
January 8, 1962; E-17952, January 24, 1962; E-17981, February 5, 1962.

{e) Where there is no bilateral agreement, CAB authority is plenary.

(f) Where t]wr(- is a bilateral, permits are already conditioned upon the
foreign carrier’s complying with the terms of the bilateral.

Standard bilateral provides for United States objecting to foreign carrier's pro-
posed rates and preventing service at such rate by “such steps as necessary.”
(See I1.A.1, below.)

Also, permits have standard provision that CAB may provide further limita-
tions, as required by publie interest.

Only restraint is that CAB not attach a eondition or impose a limitation which
would defeat the basic purpose of the bilateral (see. 1102).

3. Section J03—Observance of tariff fare

Foreign air carriers are required to file and observe tariffs. It is unlawful
for them to collect a lesser fare by refunds, rebates, or special privileges outside
the tariff.
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€. Section j0j—Discriminatory rates unlawful

Foreign carriers' rates are forbidden to be either unduly or unreasonably dis-
ceriminatory or unduly or unreasonably preferential. The CAB may issue cease-
and-desist order for vielations, Section 1002(f).

D. Section j11—Unfair practices and unfair method of competition

CAB may issue cease-and-desist order against foreign carriers for unfair prac-
tices and unfair methods of competition in their rate practices.

1. Foreign carrier fares in violation of IATA agreement would appear to be
unfair method of competition. In The Matter of Pan American World Airways,
Ine., Order No. E-12791 (July 15, 1958),

2. Where foreign carrier is non-IATA, rate cutting might still be held unfair
method of competition under facts of a given case.

E. Section j12—Approval/disapproval of agreed rates

Any agreement between foreign carriers and U.S. carriers as to rates or rate
practices (e.g., IATA rate resolution) must be filed with CAB for approval or
disapproval., 1If contrary to public interest, or if it violates the Aviation Act,
CAB must disapprove.

1. An agreed rate violating section 402 (permit, and any conditions thereof
including bilaterals incorporated by reference) ; section 403 (extra-tariff charges,
rebates, ete.) ; section 404 (diseriminatory or preferential rate) ; section 411
(unfair practice or method of competition) ; can and must be disapproved by
the CAB.

2. An agreed rate violating an applicable bilateral would clearly seem to be
contrary to public interest, as well as a violation of the act (i.e., one or more of
the foregoing sections and section 1102).

3. The CAB can—and has—disapproved as “adverse to the public interest” an
TATA agreement upon a rate which it regards as unreasonable.

4, If CAB disapproves the agreed rate, the foreign carrier could not use the
rate, since it has a duty to observe any CAB order “affecting” it. (Sec. 1005(e) ).

5. In approving a section 412 agreement (e.g., an IATA rate), the CAB may
impose conditions subsequent to continuing approval. McManus v. Civil Aero-
nautics Board, U8, Ct. App. 2d Cir,, February 6, 1961 (docket Nos, 25802-3).

6. Where CAB approves a section 412 agreement (e.g., an IATA rate), it has
“retained jurisdiction™ to continue to police it, In the Matter of the ATC Agency
Resolution Investigation, Order No. E-16977 (Nov. 1, 1960).

F. Enforcement procedures

If foreign carrier violated permit condition or CAB order, under A through E
above, CAB could take appropriate action directly against the carrier for viola-
tion of the act :

Enforcement proceeding to order compliance with the permit and the act,
section 1002(c¢).

Judicial enforcement, as appropriate, section 1007,

Civil penalties, section 901 (a).

Criminal penalties, section 902(a).

Revocation or suspension proceeding under section 402 ().

II. THE CAB'S REMEDIES AGAINST UNREASONABLE RATES OF FOREIGN CARRIERS CAN BE
ADEQUATELY IMPLEMENTEP INTERNATIONALLY

A. Bilateral situations

1. Under paragraph (f) of the present standard form rate article, CAB has
power to prevent the inauguration or continunation of an objectionable new rate
proposed by a foreign air carrier for use between the United States and the
country of the foreign carrier, in accordance with the following procedures:

(@) Within 15 days, notify foreign carrier’'s government of U.S. dissatisfaction
with proposed rate.

Normally through diplomatic channels.

(b)) During 30-day period United States and foreign government attempt to
agree on appropriate rate.

(e) If no agreement, at end of 30 days United States may take “such steps as
necessary” to prevent service at the rate objected to.

It is quite possible that no formal show-cause proceeding or hearing wonld be
required, but CAB could simply notify foreign earrier that its rate was unsatis-
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factory under the rate article, and the carrier should cease providing service at
the objectionable rate,

Theory would be no show-cause, hearing or specific legal process required sinee
the two governments had agreed to reservation of complete national power as
“such steps as necessary.”

As matter of comity, CAB might allow reasonable period to achieve compliance.

In any event, CAB could proceed under section 402(f) to suspend or revoke
foreign carrier permit.

Or enter cease-and-desist order, and then take enforcement action. (See I. F.
above, )

2. The above power to prevent inauguration or continuation of an objectionable
foreign carrier rate applies only so long as the CAB does not have statutory
authority to fix rates in foreign air transportation.

3. If the CAB were to receive such power to fix international rates, paragraph
(e) of the standard form rate article would come into effect. Under paragraph
(e), the nations involved are obligated, in successive steps, to consult, to seek
a third party advisory opinion, and to use their best efforts to put such third
party advisory opinion into effect. Thus, the disputed rate could remain in effect
indefinitely.

4. Under the new (revised) standard form rate, the power to prevent con-
tinnation of an unreasonable foreign air carrier rate would not be limited to
proposed rates—as in present paragraph (f)—but would extend to objections
lodged “upon review of an existing rate.”

B. Nonbilateral situations

1. Nonbilateral permits usually contain a condition that CAR may challenge a
foreign carrier practice “inimieal to sound economic conditions” (see, eg.,
Aerolineas Argentinas Permit, 30 CAB 153, 155 (1959) ).

(@) This would appear to extend to unreasonable rate practices,

(b) The foreign carrier itself must confer with CAB to modify its permit to
correct the practice. It is not a diplomatic matter between governments,

(¢) CAB could revoke, suspend, or amend the permit under section 402(f).

2. Nonbilateral permits also provide (as in bilateral sitnations) for future im-
position of limitations in the public interest. Accordingly, CAB could attach to
such permits a further express condition as to rate practices pursuant to appro-
priate proceedings under seetion 402(f) to modify the permit.

The Cuamyan. Will the gentleman suspend ?

Off the record.

( Discussion off the record.)

Mr. NeLseN. Have the airlines asked for this legislation ?

Mr. Trerox. No.  Weoppose this legislation.

Mr. NeLsex. The other question, the chart shows a downward trend
in rates. IHas this been brought about by the competitive factors of
the airlines or has there been any influence by CAB to drive the rate
down?

Mr. Treron. It has been a combination of both, Mr. Nelsen. The
U.S. carriers have pressed for these rates over these years and as you
can see, have gotten them. The Civil Aeronautics Board has also sup-
ported their efforts. So that it is a combination of both. And the
achievement has been made without any change in the law.

Mr. Brorzaax. I just wanted to ask one question. Do vou have a
position relative to the other measure, that is, 1540, I think is the
number?

The Caamyan. 17186.

Mr. Brorzman. Thank you, 1716.

Mr. Treron. We support that legislation and if legislation is felt
to be necessary—if the Board needs more negotiat ing tools than they
have now, then that bill is one that would provide those tools for it. Tt
permits them to suspend a rate by an American-flag carrier or foreign-
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flag carrier for 365 days a year. And that bill applies to both Ameri-

can-flag and foreign- “1“’[ wrriers, so our Government could ts ake action,
direct action against a foreign-flag carrier if the legislation were
passed.

As I have explained, if this legislation is passed, the Board can take
action with respect to American-flag carriers, but cannot take ac-
tion against foreign-flag competitors. And that bill we think—if
legislation seemed to be lwmlt-cl-—th 1t bill will give the Board the tools
thm need.

Mr. Brorzaan, I thank the gentleman from Minnesota.

Mr. Winntams., Will the gent tleman yield?

First, according to you, no legislation is needed, and second, if the
committee determines that the ]w*l Jation is needed, then you support
that approac h?

Mr. Treron. 1716, that is right.

The Cratraan. Should it develop that action along this line would
be desired, would you be available for the consider ation of some means
of approach, something in between what the Board asked—H.R.
6400—and llnxpr oposal ~ 17161

Mr. Trerox, Certainly. Wewould be glad to discuss that.

The CHAIRMAN. It seems to me that neither proposal here, from
what little I know about it, I do not understand all there is about it
yet—it seems to me that there has not been enough consideration given
to the existing agreements that we have had all these years. 1 dnl not
hear you lhh morning but I did hear you \e“-t('nla\, and I believe there
is a great deal of umfllnlml and certainly in my mind, about considera-
tion given to the approac hes here. This has not been thor oughly ana-
!_\m't] and pursued as yet. I would want to do that myself as we go
along.

I assumed if something along the line clarified what the present
situation is with reference to the agreement that you would be at
least willing to discuss it and see what could be worked out.

Mr. Trerox. ( ‘ertainly.

The Cramaax. Do you have any questions, Mr. Curtin?

Mr. Currin. No question.

The Cramaax. Mr. Devine?

Mr. Devize. No questions.

The Cuarraran. If it is agreeable, and members can come back to-
morrow, we will ask you to come back tomorrow.

Mr. Trerox. We will be glad to.

The Craamrmax. The Chair would like to at this time in behalf of
all the committee and all of us acknowledge the presence of the newest
member of the committee and extend a welcome to our colleague, Mr.
Watson from South Carolina, We want to say that this first atten-
dance in the committee I am sure has given you sufficient light that
the problems are all very easily resolved and understood.

We want to tell you how gl vd we are to have you as one of us and that
you are now a member of what we think is the best committee in the
House.

Mr. Warson. Thank you very much.

The Crmamyran., We know that you will enjoy working with us and
we will be glad to work with you. We look forward to a pleasant
and enjoyable association.
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The committee will adjourn until 10 o’clock in the morning, at which
time Mr. Tipton will be back.

(Whereupon, at 11:10 a.m., the committee adjourned to reconvene
at 10 a.m., Friday, May 22, 1964.)




RATES. FARES, AND PRACTICES IN FOREIGN AIR
TRANSPORTATION—1964

FRIDAY, MAY 22, 1964

House oF REPRESENTATIVES,
CoxyrrTeE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C.

The committee met, pursuant to recess, at 10 a.n. in room 1334,
Longworth House Office Building, Hon. Oren Harris (chairman of the
committee) presiding.

The Cratryax. The committee will come to order.

T am not sure just where we were when we closed out yesterday. I
think Mr. Rogers of Florida had been asking some questions on Mr.
Moss yielding to him.

If T am correct, Mr. Moss, you are recognized.

Mr. Moss. Mr. Chairman, I had been asking some questions on
Mr. Rogers’ questions.

The Crraimrman. Isthat the way it was?

I think, Mr. Tipton, you had not completed your presentation
that you intended to make, had you?

STATEMENT OF STUART G. TIPTON, PRESIDENT, AIR TRANSPORT
ASSOCIATION OF AMERICA—Resumed

Mr. Trerox. That is right, Mr. Chairman.

The Cramrman. I want to hear your story on this thing, and I
hope, I will say to my colleagues, that we can permit you to go ahead
and present what you intended to give to the committee without inter-
ruption and then we will raise these questions.

Mr. Trerox. Very well, Mr. Chairman. I will proceed and it will
not take me long.

I had presented a number of charts indicating the extent to which
rates in the Atlantic and in the international service generally had
gone down. I had one final chart to refer to briefly which is about
the best way that you can express the effect of rate reductions; that is,
how much work does it take to get yourself a ticket from New York
to London? We prepared just for illustrative purposes this chart
which shows a production worker in 1946 had to work 715 weeks to
travel from New York to London. Just to compare it with another
product that is often bought—that was enough to buy 22 percent of
a car.

In 1954 he worked 3 weeks to get his trip from New York to London,
but that time period only permitted him to buy only 8 percent of a
car.

100
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In 1964 he worked for a week and a half to get from New York to
London, and he could only buy 5 percent of a car with that week and
a half of work, illustrating the extent to which air fares have come
down in the Atlantic, and the extent to which that performance in get-
ting prices down has not been matched by automobiles which are an-
other factor in our economy.

So that the fares have come down. They have come down drasti-
cally over these years.

Another factor that T did want to stress, and we haven’t discussed
up to now, is exactly how a rate proceeding under this bill works.
What are the standards that are to be applied; what is the procedure
that is to be observed ?

We have been concentrating primarily up to this time on the effect
of paragraphs (e) and (f) of Bermuda npon this legislation and upon
the fixing of rates, but I don’t believe that I have discussed how this
piece of legislation works.

It is a traditional domestic ratemaking statute and imports the tra-
ditional methods of doing it. This is how it would work in this process :
If the carrier and the Government, of course, are in agreement, then
there is no necessity to fix rates; no necessity to have a rate-fixing
statute for that matter.

[f the carrier and the Government are in disagreement, and that is
unquestionably bound to happen, then the process is quite a difficult
and long-term one. The Civil Aeronautics Board at that point, if they
had a rate philosophy that they wished to advocate and pursue in the
international field, would have to start a rate proceeding addressed to
the carriers on the service concerned. The rate proceeding would not
involve a determination of whether the carrier is wise in having the
rate it has or whether the Board’s judgment should prevail over the
carrier, the issue in that proceeding woud be: Is this rate that the car-
rier proposes illegal? and that is the basic issue in the proceeding.

Again, following the statutory and constitutional traditions of such
a ratemaking proceeding, it would involve determining whether the
carrier’s rate is fair and reasonable. “Fair and reasonable” is a very
general term, of course, but it includes endless judicial decisions

The Cramyan. It may mean the same thing but, just so the record
reflects the words used, it 15 “just” and “reasonable.”

Mr. Trerox. Just and reasonable; T am sorry.

This involved and imports endless judicial decisions—decisions of
regulatory agencies as to how that determination is made. The proc-
ess would go something like this, and I will sketeh it in a few moments
just as an illustration of the studies, the work that would have to be
conducted.

A hearing, of course, would have to be held with examination and
cross-examination of witnesses, and if foreign earriers were affected,
they would be entitled, as of right to intervene. If this were the
North Atlantic particularly, for example, the 19 carriers on the North
Atlantie which would be affected by a decision of the Board, for exam-
ple, reducing the American carriers rate, would be entitled under the
Board’s rules, and the Administrative Procedure Act to intervene and
participate as parties in the case.

It would be necessary to determine the expenses and revenues of the
carrier, and the operating profit of the carrier as a system. That
would be the first step in the process.
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Then, allocate those expenses, revenues, and profits properly to the
service for which the rate is applicable. That is an arduous process
because there is endless room for dispute not only as to what expenses
have actually been incurred but also as to how they shall be allocated
to the service that in that proceeding is being examined. That same
thing goes for revenues :111:1 level of profit determined.

The next thing would have to be the determination of the invest-
ment of the carrier, again, as we have seen in many proceedings; an
area where endless dispute can take place as to what is the investment
used and useful in the carrier’s business on that service.

Once that is determined, it would have to be allocated to the service
for which the rate is applicable.

Then, the proper rate of return to be paid on the service would have
to be determined, involving, of course, a large number of considera-
tions particularly the degree of risk, the cost of capital, the prospects
of the carrier, the necessity for revenues in order to get a profit. Those
determinations would have to be, after full argument by all the parties
concerned, presented in the Board’s findings.

They cannot be, they could not be vague about it. In order to hold
a rate illegal they would have to find why it is illegal, and at the end
of the proceeding, after making those findings, would have to make
their determination, as I said, not that the carrier was unwise or
used poor business judgment, but that his rate was illegal, in accord-
ance with these standards.

That is subject to judicial review. In the case of the Civil Aero-
nauties Act, it is subject to judicial review in the court of appeals,
and thence to the Supreme Court if the Supreme Court wishes to
grant certiorari.

Now, that kind of a proceeding is the one that will take place under
this statute in order to fix a rate. It will be highly complicated, it
will be highly long in term. To us it is not realistic to expect that
this kind of domestic rate fixing can be done in the international field,
and it is for that reason, among others, that we have felt either that
the present system under which we are operating is adequate to deal
with the problem in view of the record it has made, or that the Board’s
power should be limited to the suspension of rates.

In the case of suspension it has been regarded as constitutionally
proper to suspend a rate without the elaborate procedure that I have
described, and thus we have suggested in recommending to the com-
mittee TL.R. 1716, that the Board’s power to deal with these rate
problems be confined to the suspension of rates, of disputed rates,
whether presented by a foreign-flag carrier or an American-flag
carrier, rather than o this further step with the additional complica-
tions involved in the actnal rate fixing.

Now, this leads to a concluding point: That we regard as a further,
I can almost say disastrous result of the rate fixing bill is it does
deprive the Board of the power to act against a foreign carrier’s rate
during the long period which may prevail while we are going through
consultation and arbitration.

I think that in the future we would find that result to be a very
bad one. I think that the Board must maintain the power to deal
with foreign carriers and not be thrust in a really helpless pesition
in the event that destructive rate eutting were to become the strategy
of agaregations of carriers from abroad. &
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We feel that the committee must take into account here the future
and the possibility that before too many years have passed, that will
be the problem rather than the problem of getting American-flag car-
rier rates down. We feel that H.R. 1716 protects the U.S. carriers
and the U.S. Government in either circumstance—whether the rates
are too high, in which event the Civil Aeronautics Board is prepared
to suspend a too high rate, or if they are too low the Board is prepared
to suspend a too low rate. Thus, the Government maintains its flexi-
bility which is absolutely essential in dealing with the future in air
transoprtation, which no one can forecast with any degree of precision
or confidence.

That concludes my statement, Mr. Chairman.

The Cramarax, Mr, Williams ?

Mr. WirLiams. Mr. Tipton, during the course of the hearings ref-
erence has been made to the fact that our most recently negotiated
bilateral agreements with several countries contained a new rate
article.

Are you familiar with that new rate article?

Mr. Treron. Yes.

Mr. Wizrrams. And the countries involved ?

Mr. Treron. Yes.

Mr. Wirtrtams. What does it provide ?

Mr. Treron. It provides the identical procedure in the event of

disputed rate—consultation between the governments, arbitration
and a conclusion of arbitration.

Mr. Wirriams. Isthat about the same procedure that is provided for
under paragraph (f) of the Bermuda agreement.?

Mr. Treron. Yes; I was just going to say in dealing with a question
of what rate should be maintained during the long period of this
consultation and arbitration, paragraph (e) that we have been talking
about has been dropped out, and paragraph—a paragraph virtually
identical to paragraph (f) has been retained, and the effect of that is
that while all of the discussion and arbitration is going on either gov-
ernment is—can suspend the rate, the disputed rate. Both govern-
ments have that power. That is the current, as I understand it, that
1s the current rate article that the 1.S. Government advocates.

Mr. Wirriams. Do you know whether that represents the current
policy of our Government in this regard ?

Mr. Treron. I had thought it did. I had thought it did, which I
also think is to a certain degree in conflict with the position the Gov-
ernment is taking here, because the effect of the bill that they are
supporting here is to prevent, is to take away from the United States
the right to suspend a foreign carrier’s disputed rate, and to take away
from the foreign government the same right.

It seems to me that they are taking conflicting positions there.

Mr. Wirtiams. How did we get into these bilaterals?

Mr. Trerox. How did we get into the bilaterals to begin with?

Mr. Wirriams. Yes,sir. :

Mr. Treron. T'll try to give you a very brief history.

Always it has been regarded in aviation, unlike shipping, that each
government has sovereignty over its airspace and can refuse to permit
an air carrier to come to its country or any other airplane, for that
matter, but we are talking about air carriers now.
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Consequently, some kind of an agreement has to be made between
the two governments before they can exchange air transport rights.

We tried to do that at an earlier time in 1964 multilaterally by
having a great big agreement including everybody and which would
exchange those rights.

That did not work. It eould not be sold. Consequently, we had to
go back to the bilateral method of getting it done.

The major bilateral in that era right after World War II was ironed
out with the United Kingdom at Bermuda, and the various problems
that had been plaguing everyone and that had been discussed were
ironed out with the British at that time.

Those bilaterals were then, the bilateral we worked out with the
United Kingdom then became the pattern of negotiation with foreign
governments during the next few years and, as I recall, we now have
at least 47—there are about 50 bilaterals, not all identical with Ber-
muda but generally following the same pattern.

Mr. Wittiams. In the report submitted by the Department of State

on HL.R. 6400, Assistant Secretary of State Dutton had this to say:

It should be noted that under the so-called new rafe article which appears in
the bilateral air agreement with Mexico and the agreement with the United
Arab Republic now awaiting signature the situation would be reversed. Under this
article which is to be the model for future bilateral air negotiations both coun-
tries would have the right to suspend an objectionable rate. Thus under the new
rate article suspension action by the CAB pursuant to amended section 1002(g)
would be consistent with our international obligations and at the same time all
the countries would be in equal position unlike the sit uation relating today.

Would you care to comment on that?

Mr. Treron. It seems to me that confirms what, and very st rongly
confirms, what I had thought was the official position of the United
States, that the new rate article was going to be a model for future
development of bilaterals, that it contemplated the retention of the
suspension power on the part of both parties during the disputes over
rates, and that is the position that we are contending for here, and that
is one of the reasons why we think that H.R. 6400 is unsound.

I think the Government is going in two directions at. the same time.

Mr. Wirtiams. It is your feeling that that should not be disturbed ?

Mr. Treron. I feel that the ability of both governments to suspend
should not be disturbed.

Mr. Wmnriams. I believe that isall, Mr, Chairman.

The Cuamrmax. At the right time I want to pursue that some my-
self with the other matters previously discussed.

Mr. Cunningham ?

Mr. CoxxingaaM. I have no questions.

The Caamaan. Mr. O’Brien?

Mr. Moss?

Mr. Moss. Yes, I have some questions, Mr. Chairman,

I want to first comment on the statistics and again observe as I did
yesterday, that they are relatively meaningless in the manner in which
they are submitted.

In the first place we would have to have statistics on what has hap-
pened to the average wage of this average worker if it is to be meaning-
ful. Tt is of far greater significance when we relate it to other modes
of transportation, and air carriage itself than it is when we relate it
to the manufacturing worker, particularly in the area of manufacture
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where we have had a very substantial increase in the cost of material,
and in the costs of manufacture, and a consistent rise in prices.

If we want to take a commodity where we have had a different pat-
tern, say the price of a kilowatt of electricity, then we might find that
this statist ii':i{ exercise produced an entirely different result.

So, that it is relatively of no significance in this discussion to bring
this type of statistic into the picture.

It illustrates something and that in itself is interesting but con-
clusively demonstrates nothing.

Mr. Trerox. May I comment on that ?

Mr. Moss. Certainly.

Mr. Trerox. It illustrates this—it illustrates that air transporta-
tion has gotten its prices down.

Mr. Moss. The automobiles have gotten theirs up.

Mr. Trerox. And they have gotten theirs up. We buy in the same
markets. We buy airplanes, we buy materials, we buy the service of
people, we do the same things they do.

Mvr. Moss. What would be the validity then of comparing the deal
with a kilowatt of electricity? There we have had a downward price
trend, rather sharp downward price trend in the same period.

Would it, if it showed a different result be equally valid?

Mr. Trerox. T have no doubt that there are other industries like
ours that by improvements and efficiencies have managed to overcome
the effect of high labor prices and high material prices.

But here we are talking about air transportation, and we are talking
about the question as to whether it has been possible to get prices down
for the people of the United States. I say we have, and I say the
chart shows it.

Mr. Moss. We could stipulate the prices of transportation have
come down.

Mr. Treron. Good.

Mr. Moss. Whether they have come down as much as they should
have and have been reduced to the point where the volume of earnings
could be increased, I don’t think anybody has determined, and that is
the significant factor when discussing rates.

Mr. Trerox. That is the significant factor and the prices have come
down about as much as we felt safe to put them down and they have
increased volume.

Now, there are risks in all this, of course, every one recognizes.

Mr. Moss. Now, the matter of this rate proceeding, had H.R. 6400
been law a year ago, it would not have been necessary for the CAB
to have undertaken a ratemaking procedure in order to deal with the
problem that developed with the United Kingdom.

Mr. Trrrox. We can’t assume that, Mr. Moss.

Mr. Moss. We can assume it would not have been necessary.

Mr. Trerox. No. We can’t assume-

Mr. Moss. Why should we assume as you have that it would have
been necessary.

Mr. Trerox. It would have depended upon the question as to
whether U.S. carriers would have opposed the rate that the Board
was trying to fix for them.

I'f they opposed it

Mr. Moss. Which they themselves sought in the TATA conference.
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Mr. Treron. Not the exact rate that ultimately turned up there.

Mr. Moss. The rate they were operating prior to the TATA con-
ference.

Mz, Trerox. The rate that they currently had on file they continued
touse. Whether or not they would have agreed to go lower and have
their rates fixed one cannot assume and even in that case

Mr. Moss. But then must we assume as you have in your discussion
the upping.

Mr. Treron. You cannot assume either one.

Mr. Moss. That is fine.

Mr. Treron. That is the point.

Mr. Moss. Ithink that is very good.

Mr. Triprox. In considering this legislation you cannot assume ei-
ther one, either that the carriers would accede to the government’s in-
sistence or that they would oppose it.

For that reason you must anticipate in considering this legislation
that many times you will have the procedure that 1 just described,
and this legislation is for a long future covering lots of different cir-
cumstances.

Mr. Moss. You could have the procedure or you could not have the
procedure, depending on the conditions that prevailed in the industry,
the willingness to accede to the position of the CAB which 1 understand
is normally discussed with the carriers in advance of part icipation in
an TATA conference. 1 raise the point because you were clearly
assuming that it would have :‘vquirvc' a ratemaking procedure, and I
merely want the record to reflect that that is not necessarily so.

Mr. Trerox. On the assumption that they are prepared to accede you
don’t need rate-fixing legislation. On the assumption that the carriers
do not accede you do need it, presumably, and you get all the procedure
that comes with it.

Mr. Moss. My position that it would not have produced it, neces-
sarily would not have produced it, is as valid as yours that it would.

Mr. Treron. Last year.

Mr, Moss. Last year.

Mr. Trerox. I agree with you. They are equally valid but looking
down the future, and this legislation would be in effect for a long time,
I don’t have any doubt

Mr. Moss. To do that you would have to agree upon certain hypo-
thetical circumstances. There could be many.

Mr. Trerox. They could be many, and this legislation has to be
framed for them, and the legislation here

Mr. Moss. The principal effect at that time of 6400 would have
been that with the CAB disapproving and the carriers not disagree-
ing with that disapproval, the rate would have become provisionally
effective, would have gone then to an arbitration procedure, and we
would not have been faced with the rather harsh actions of the United
Kingdom against American carriers if they were going to abide by
their own solemn agreement. '

Am I correct ?

Mr. Tierox. With all those assumptions that is the way it would
have worked. But——

Mr. Moss. Well, that is the way it would have worked with those
assumptions.
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Mr. Trerox. But there are an awful lot of assumption in there
that might well not have turned out the way they did, and one thing
I hope I can persuade the committee to do is look not solely at last
year’s occurrence, but look toward the future where there are an end-
less variety of circumstances that will be faced and it is preferable
to be prepared to face them with a flexible statutory situation than
it is to get frozen.

Mr. Moss. Well now, if there is a conviction on the part of a per-
son viewing this problem that it is better to arbitrate these disputes
in an orderly fashion rather than to leave it to each nation to exercise
its own judgment as to the steps it might take, then bringing para-
graph (e) into full force and effect can be accomplished by granting
the Board powers enumerated in paragraph (e), powers which it may
not. necessarily have to exercise. But by the mere having of those
powers disputes can then be submitted to arbitration.

In other words, the Board would not have to undertake interna-
tional ratemaking cases. It would not have to, even though it had
the power,

Now, the power that is required under this agreement in order to
bring paragraph (e) into effect does not necessarily have to be the
same powers as those held in regulating domestic rates. They would
be reasonably comparable, but they wouldn’t have to be precisely the
same.

Is that correct ?

Mr. Treron. As I recall the term, and I haven't it here before
me

Mr. Moss. “In a manner comparable to that” is the term used.

Mr. Treron. Yes.

Excuse me, let me look at that because you are asking a very im-
portant, Tu-siinn here. It would not have to be identical with the

domestic law,

M. Moss. Then there is an area of discretion here where the com-
mittee could exercise its judgment to take cognizance of those special
characteristies and problems of international rates.

Mr. Trerox. Except for this: If it is the objective to bring (e) into
effect, and T need not repeat, I guess, that is not our objective. Our
objective is to prevent (e) from going into effect.

Mr. Moss. As I said the other day, it seems to me the CAB has far
more confidence in the ability of its free enterprise carriers to compete
than you have.

Mr. Trerox. We have a great deal of confidence but we also want
to maintain a position where we can flexibly deal with these interna-
tional problems and not be stuck with a firm position. But let me
finish my answer to your question.

If you want to bring (e) into effect, and want to be sure to do it then
I wouldn’t deviate much more than a jot or a tittle from the domestic
law for this reason: Foreign governments are going to be awfully
anxious to wiggle their way out of (e), there is no doubt about that.

As a matter of fact, the United Kingdom has already abandoned (e)
long since. They will try to wiggle out of (e) so if there is any way
that they can argue that this first sentence of (e) has not been met they
will make that argument, and in dealing with these foreign govern-
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ment positions over these 20 years since 1944, I have often been amazed
at their ingenuity in construing their way out of what seems to be
a reasonably clear provision of an agreement.

So, that if (e) is to be put into effect. T don’t think that much change
can be made from the domestic law to accommodate its application to
international.

Mr. Moss. Well, the very fact of the diligent attitudes of govern-
ments would lead me to conclude that the use of “comparable” rather
than “identical” gives us the place to wiggle in and keep them firmly
tied to the agreement.

I think that each word there was probably weighted with great care
before it was included in the language of the agreement.

Mr. Trerox. I have no doubt; I have no doubt.

Mr. Moss. And we did not bind ourselves to an identical authority.

Mr. Trerox. That word “comparable” is in itself subject to endless
interpretation.

If we deviate substantially or to hardly any degree from our do-
mestic law

Mr. Moss. I wouldn’t want us to deviate substantially. I would
want us to deviate reasonably.

Mr. Trerox. If we deviate what we have then is another dispute.
We have a dispute with a foreign government as to whether our rate-
fixing law is comparable, and that can be debated endlessly, and dur-
ing that debate, what happens? The same thing that happened before.
I just don’t believe, Mr. Moss, that we ought to contemplate if (e) is
going to go into effect and that is the objective that we ought to con-
template any, I guess I should put it this way, any significant change
in our domestic law because I can see what would happen then.

Mr. Moss. I would observe that in my judgment a system of agreed
upon arbitration is preferable to one which invites chaos and could
under extreme conditions, and we almost approached extreme condi-
tions a year ago, where we agree that any government can lawfully
do anything which in its judgment might be necessary to prevent a rate
from going into effect.

Now, if we are going to go on the assumption that an international
agreement has any validity, that governments are going to in good
faith honor it, then under those conditions, and under those assump-
tions, I think the arbitration route is far preferable to one of naked
I](]“'l’l'.

Mr. Trerox. Tamnot clear on your point.

Mr. Moss. Those are the two alternatives; (e) is arbitration,

Mzr. Trerox. Both are arbitration. This is a question of what hap-
pens during arbitration.

Mr. Moss. But prior to arbitration one says, “We can go ahead and
put our rate into effect.”

Now, if we assume, as the Board apparently has, that in most in-
stances it is going to be our industry seeking the lower fare, we are
not going to—if we go on your assumption that it is the other country
seeking the lower fare we are going to hedge.

I think our carriers for some time in the future will be the more effi-
cient and that these other governments are going to want to earn our
dollars and I would rather have during that period of arbiiration our
rate in effect.
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Now, granted that there is arbitration provided in (f) but in the
interim period we sanction any action, even the seizure of our aireraft.
if the other government disagrees.

Mr. Tieron. Sanction?

Mr. Moss. Until an arbitration is awarded—an award is made.

Mr. Treron. Sanction. I don’t think we sanction it. We have
similar power of our own.

Mr. Moss. Yes; we have similar powers of our own and when gov-
ernments reach the point, the mere fact of sovereignty gives each gov-
ernment that power without an agreement. But heére we have nar-
rowed it down, and we have agreed to it.

We are not relying then on the sovereign rights of a nation to do
whatever it wants, but we are approving doing whatever it wants as
part of a very solemn agreement between this Government and the
United Kingdom.

Mr. Trerox. We give away rights in order to get what appear to be
rights. We are not in favor of giving away rights. We are in favor
of keeping what we have even if that means that a foreign government
keeps what it has and I think that is a better inspiration to negotiation
than to have one nation be able to, under the construction put on this
by Chairman Boyd and the construction followed by you, it would
follow that the United States would make the rates for the world, and
I don’t think that they are going to

Mr. Moss. Let me say, Mr. Tipton, you are misstating my position
100 percent.

I am only saying that in this ratemaking that the United States not
have to go down as it did a year ago and accept. the other nation's
decision under an agreement it is party to. I am not advocating that
we set the rates of the world.

Mr. Treron. If I misstated your position——

Mr. Moss. T am far too much of a realist to ever assume that any
nation is going to take that route, and expect to survive.

Mr. Trerox. Well, that

M. Moss. This agreement provides for things: T am not conjuring
up anything here. The agreement clearly provides for them.

Now, I assume that you feel that you would get better arbitration
in a more constructive atmosphere; such as, that produced under (f)
last year with the United Kingdom than would occur under (e).

Mvr. Trerox. Unquestionably.

Mr. Moss. There we reached the point of erisis.

Mr. Trerox. Unquestionably, Mr. Moss.

Mr. Moss. You mean under that highly emotional atmosphere that
emerged because of their threat to seize and to suspend our carriers
that we had a better atmosphere in which to negotiate an agreement
than we would have had, had our rate become effective and these
threats against each other not have been made?

Mr. Trerox. Unquestionably. The atmosphere——

Mr. Moss. I respectfully disagree with you absolutely.

Mr. Treroy. I think that our disagreement results from my belief
that the application of (e) which really for this period during arbitra-
tion and negotiation sets the rates for the world by the United States,
that is what it does during that period——
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Mr. Moss. T sets the rates for those countries which have a com-
parable agreement.

Mr. Treron. Yes;thatisright.

Mr. Moss. It doesn't set the rates for the world.

Mr. Tirrox. For the air-transport world.

Mr. Moss. It sets it on the specific rate that is then in dispute.

Mr. Tirrox. But when that event happens, the explosion—what-
ever the agreement provides, the explosion is going to be tremendons
and far more violent than the one that resulted from the discussion
of last year; to be sure there was emotion.

Mr. Moss. T am not sure that I agree on that. The Canadian Gov-
ernment didn’t have a comparable problem.

Mr. Treron. The fight was with the United States.

Mr. Moss. Now, that is a conclusion you can draw.

Mr. Trerox. It isan inevitable conclusion from the facts.

Mr. Moss. I would be happy to yield.

Mr. Rocegs of Florida. You say if we were to enact this, Mr. Tip-
ton. this would allow the United States fo set a rate for the world?

Didn’t we in effect set. the rate for the world in the action we took
by the CAB?

Mr. Trerox. After a lot of negotiation, discussion, accommodation
of points of view, the U.S. position prevailed, but it is

Mr. Roaers of Florida. So we did it anyway.

Mr. Trrrox. But it is the way it was done that is important.

Mr. Rocers of Florida. Well, we just said, “We won’t agree to the
rates you want to put in,” didn’t we?

Mr. Trerox. We did a lot of talking. To bring this illustration
I am making closer to home, in the Congress, if fixed positions were
observed by the Members who have their own philosophies and their
own interests and their own responsibilities to their district—if the
fixed positions were observed, the Congress of the United States would
come to a shuddering halt. The way legislation is passed is the way
rates are made—by discussion; by accommodation; by meeting the
problems of others in one way or another, ultimately coming out with
a sound result.

That is what happened with the discussion last year. Mnuch saber
rattling ; much transatlantic hollering ; ultimately meet ings—there was
no alternative to negotiation; they were completely at odds.

Meetings of governments: meetings of earriers; ultimately TATA
developed as a result of both government meetings on a higher level
and a more general level: IATA dealing with details: they came out
with a result to which they all agreed. That is the way it has to be
done.

Mr. Rocers of Florida. But nevertheless the action of the Federal
Government determined the outecome, did it not ?

Mr. Trerox. You can’t really say that without knowing what went
on in the United Kingdom or what went on in France.

Mr. Rocers of Florida. Well, let’s say, just looking at the results,
you can say that.

Mr. Trerox. Well, the United States started out to achieve a result.

Mr, Rocers of Florida. Yes.
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Mr. Trerox. And I thought they handled it well, and they got that
result.

Mr. Rocers of Florida. Yes,

Mr. Trerox. Now, what influences caused people to change their
mind. I don’t know. Of course, none of us know.

Mr. Rocers of Florida. Under the agreement, they had the right
and took this course and got the thing desired ?

Mr. Treron. Yes, sir.

Mr. Moss. At this point we could engage in a very interesting
exercise in semantics of how you can characterize the things that
would occur under (e) as fixed and inflexible positions is something
I cannot for the life of me understand. It 1s a position taken in
accordance with an international agreement. At the moment it is
taken the issue goes to arbitration where the governments in disagree-
ment agree in advance to do their best to put into effect the final
award from arbitration.

How you can characterize that as fixed and inflexible I can’t
understand,

Mr. Trerox. I did not characterize that process.

Mr. Moss. You did. You then went on to bring in the Congress
and you say if each of you had a fixed and inflexible position that the
Congress would come to a grinding halt.

Now, clearly you intended what I concluded you intended, and 1
say that I cannot for the life of me understand how you can interpret
what would occur under (e) as fixed and inflexible.

At that point of disagreement one or the other rate is to go into ef-
fect, and the British Government using its rights under (f) threatened,
and at that point theirs did go into effect, not ours.

Who was fixed and inflexible ?

Mr. Treron. T don’t think that this is semantics at all.

Mr. Moss. Well, I always understood when yon got into a discus-
sion of the meaning of terms you were in a discussion of semanties.

Mr. Treron. You and I are talking about two different things, that
is my problem.

Your description of the process of arbitration, no one would char-
acterize that as fixed and inflexible, but what we were talking about
was not the arbitration process. We were talking about what rate
would go into effect pending the arbitration, a much narrower thing,
and the reason I said- -

Mr. Moss. I was talking about both.

Myr. TreroN. Then we passed each other, because T was talking about
what happens during the arbitration and discussion. And the reason
I said it was fixed and inflexible is that the United States would say to
a carrier, “Charge this rate” and the carrier would charge that rate.

The other governments wouldn't like it. Nevertheless, the United
States would force that rate into effect under (e).

Mr. Moss. At that point you were going to say just charge this
arbitrarily. The CAB, if it was going to say charge this one arbi-
trarily, would first have to go through some ratemaking procedure.

Mr. Treron. Right.

Mr. Moss. So again we haven't fixed and inflexible positions. We
have lawful positions arrived at after an appropriate proceeding
involved.
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Mr. Trerox. The point there involved is that the U.S.-supported
rate is fixed and settled, notwithstanding what the foreign govern-
ment wants during that period we are talking about.

And there is no deviation from it, no discussion, no attempt to, dur-
ing that period, extend the period some, discuss it and try to work out
the problem with these foreign governments rather than insisting
upon having the rate in effect.

Mr. Rocers of Florida. If the gentleman would yield.

Mr. Moss. I do yield.

Mr. Rocers of Florida. I would think there would be some possi-
bility of discussion and some flexibility according to paragraph (e)
where it says:

If the agreement has not been reached at the end of the 30-day period re-
ferred to in paragraph (e¢) above the proposed rate may unless the aeronautical
authorities of the country of the air carrier concerned see fit to suspend its
operation to into effect provisionally.

So there is a 30-day period of time in the agreement and then of
course, they can perhaps talk the suspension authority into being
exercised so I would think there is a great deal of flexibility but the
flexibility is within this country for a decision on our carriers rather
than transferring that decision to a foreign government as would be
called into play in (f) and then, of course, arbitration after that.

Wouldn’t that be true?

Mr, Trerox. There is a period for discussion there.

Mr. Rocers of Florida. Yes.

Mr. Trerox. And the United States does not have to assert its
rights, but we have been discussing it here in support of this legis-
lation as if the United States would assert its rights.

Mr. Rocers of Florida. Well, this is a decision our Government
would make in each particular, I presume, and it is so set forth in the
agreement, a very specific one.

Mr. Trerox. If the United States does not propose to take ad-
vantage of the rate-fixing legislation, then it is better off to have the
power to suspend as set forth in 1716.

Mr. Rocers of Florida. Well, they have this right to suspend here,
they can do either. They have flexibility, the very point you were
arguing for.

Mr. Treron. But the only diffieulty with this bill is, as T repeat at
the time, it takes away our power to suspend a foreign carrier’s rate.

Whatever it may be, it takes away that power. We don’t retain the
})0\1‘5!r, not only to suspend our own carriers’ rates but to suspend a
oreign carriers’ rates.

Mr. Rocers of Florida. How does it take away that rate?

Mr. Treron. The right to suspend a foreign carrier’s rates. By the
operation of (e) if we pass legislation which fixes, which fixes rates,
provides for the fixing of rates, then (e) says that we lose our power
to take action against foreign-flag carriers during this period of dis-

ute.

Mr. Rocers of Florida. During the period of discussion, but it
triggers (g) which then puts you into arbitration.

Mr. Trerox. Yes, and during the period of arbitration you lose your
power to regulate the rates of foreign-flag carriers, during the period
of discussion and arbitration, and I have been using the period of




122 AMENDING FEDERAL AVIATION ACT OF 1058

about 2 years for one of those arbitrations, and I think that is prob-
ably considerable

Mr. Moss. It takes away the same power from the other govern-
ment.

Mr. Trerox. That is right. It does. Paragraph (f) leaves both
governments with equal power and that is fine.

Mr, Moss. It takes us off the course where we sanctioned either gov-
ernment. doing whatever in its judgment might be necessary and puts
us into the position where these disputes are first .111;[11‘111*11

My, Treron. The fact of both governments having the same power
is the most powerful influence toward negotiation and sensible deter-
mination, sensible and friendly determin: ation that you can have.

Mr. Moss. When the dispute started last year, the powers of the
United Kingdom and the powers of the United States were equal.

We could have said to the British, “All right, you seize our planes
and we will seize yours.”

Mr, Moss. Then we could have had a merry game and I have no
doubt it would have been most constructive.

Mr. Trerox. It would have indeed. Right there and then they
would have negotiated because at that point neither

Mur. Moss. It might have been.

Mr. Trerox. It unquestionably might have, indeed.

Mr. Moss. It might have.

But there might have been a few days where we were seizing each
other.

Mr. Treron. Because neither the United States or United Kingdom
have any intention of stopping any service.

Mr. Rocers of Florida. Won't they have to go into arbitration
under paragr tph (f)?

Mr. Treron. The assumption here is we are only actually talking
about what happens during the period when you are .u]ntr.ltln,t:
Our whole discussion is limited to what action can be taken while you
are arbitrating.

That 1-«pun~mn.1b]\ going on.

Mr. Rocers of Florida. Then this is the only period you are con-
cerned about ?

My, Treron. Yes, not the only period

Mr. Rocers of Florida. This period of disagreement and the
arbitration.

Mr. Treron, We have no objection to arbitration and consultation
that goes on. What we are objecting to is the effect of the legisla-
1[0!1]11Lll\1|l}_‘::l\\(l\ for this period of time

Mr. Rocers of Florida. hlih period of time.

Mr. Trerox (continuing). The Board’s power to do anything about
a foreign-flag carrier’s rate.

Mr. Moss. You know, on your premise we on this committee made a
great error last year. We had a railroad dispute, a messy railroad
tl]sputu and under the Railway Labor Act the parties had reached an
area where each could bring into play naked power.

This committee concluded that was not in the interests of the
Nation and assumed projecting it into a broader stage we would have
reached the same conclusion that it was not in the interest of the inter-
national sitnation involved.
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So, we provided something short of that final test of naked strength,
and I submit that (e) provides something short of that final test.

At least delays the day when that test will be made. In my judg-
ment it offers a better and more reasonable course.

That is all I have, Mr. Chairman.

The Cramraan. Do you have any further questions, Mr. Rogers!?

Mr. Rocers of Florida. Just a question or two, Mr. Chairman.

It sems to me that the decision the committee must make is whether
under this legislation it is better for us in negotiations to proceed un-
der paragraph (e) or paragraph (f), that is really the basic question,
whether we should give the CAB the authority to set a rate which
would trigger (e¢) during which time a foreign government could
not take unilateral action against our carriers before arbitration is
completer, or by not passing the legislation then we couldn’t under
paragraph (f) which then allows Britain to take whatever action
she may want and we could take whatever action we may want to
prevent, this rate going in before arbitration or during arbitration,
and this basically is the question this committee must decide, isn’t it?

Mr. Trerox. It is. That is one of the questions the committee
must decide and a very important one.

Mr. Rogers of Florida. Well, isn’t this the primary question we
must decide, the procedure we want to use?

Mr. Trerox. I was trying to think of the various issues that arise
in this, the character of the legislation itself, the procedure involved in
it and a variety of other things, and I wouldn’t want to say that was the
only issue but it surely is a major one, on which the committe must
exercise its judgment.

Mr. Rocers of Florida. Yes.

And it is simply you feeling, as T understand it, it is better to allow
a government to act unilaterally, to prevent, take whatever action
it may desire to prevent, a rate from going in, a rate change.

Mr. Treron. It is our judgment that it is far wiser, looking down
the road. for our Government to retain its power during this period
over foreign-flag carriers. We think that is advisable.

Mr. Rocrrs of Florida. Let me ask you this: Suppose Britain un-
der the authority of paragraph (f) had decided she would suspend a
permit because they tie the rate to the permit, what could we do?

Mr. Trerox. We could suspend the British carrier’s permit. And
the net effect of that would be that neither carrier could operate to
the other’s country.

Mr. Rocers of Florida. And then would you go into arbitration on
this or what? What would be the procedure?

Mr. Tirrox. No, yon would go into negotiation on this and you
would go into negotiation reasonably quickly because it would be very
damaging for British Overseas Airways to lose its U.S. market. And,
it certainly wouldn’t do us any good to lose our British market.

The net effect of that is the two countries would negotiate, and ar-
rive at a solution.

Mr. Rocers of Florida. Why would it be necessary—it wouldn’t be
necessary to go throngh that procedure to come to negotiat ion and arbi-
tration through paragraph (e).

Mr. Trerox. It would not be necessary to do that?

Mr. Rocers of Florida. No.




124 AMENDING FEDERAL AVIATION ACT OF 1958

Mr. Tirrox. The difficulty with paragraph (e) is that our Govern-
ment could take no action against a foreign-flag carrier under any cir-
cumstances during this period.

Mr. Rocers of Florida. It would mean we would go into arbitration.

Mr. Treron. I must emphasize this again because it is a real prob-
lem. TIf the problem changes from one in which the U.S. Government
and its carriers are urging lower rates to one in which foreign-flag
carriers want to use competitively destruective rates on our carrier, then
our Government would be stuck. It could not prevent the institution
of those rates.

Mr. Rocers of Florida. Other than to go into arbitration.

Mr. Treron. Yes, but during the period of the arbitration our Gov-
ernment, would be completely helpless to prevent the institution of
those rates. So for a period of 2 years we would have to meet destruc-
tive foreign competition without being able to do a thing about it.
And that, I think, is a place where the Government would need all the
power it has.

Mr. Rocers of Florida. Well now, under the present setup Britain
had this power to stop our destructive rate.

Mr. Treron. They had it. And threatened to use it.

Mr. Rocers of Florida. But didn’t. They went into agreement.

Mr. Treron. I beg your pardon, I am sorry, I missed what you said.

Mr. Rocers of Florida. Under this last fracas, Britain had this great
power that you speak of but they were less successful in using it, so
what was the advantage.

Mr. Trerox. What they did was to say, “We have the power to pre-
vent you from charging us a lower rate to serve the United Kingdom.”

Mr. Rocers of Florida. But they didn’t.

Mr. Tieron. But they will and did for a period. Then they stopped
it, they stopped our use of the lower rate, and said, “We will negotiate”
and they dl{‘ negotiate, and all the other governments concerned nego-
tiated, and they finally wound up satisfied with the rate that is now
in effect for 1964, which is a rate that we regard as a satisfactory one.

Mr. Rocers of Florida. How much change is that from the rate we
were charging?

Mr. Trrron. It is a reduction from, and there is a wide variety of
these rates but for this purpose let me say that the rate level in econ-
omy class came down from $240 to $210 off season.

Mr. Rocers of Florida. Was this the rate we were charging at the
time?

Mpr. Trerox. No.

Mr. Rocers of Florida. I thought the proposal was to increase the
rate. This brought our rate down, too.

Mr. Trerox. Yes. It did.

Mr. Rocers of Florida. This was brought without a hearing before
the CAB? '

Mr. Trerox. Without a hearing?

Mr. Rocers of Florida. The airlines put it in themselves.

Mr. Trerox. Without a hearing but it was a discussion in the sense
I am talking of.

Mr. Rocers of Florida. A discussion. Was there a showing before
the CAB that this reduced rate would be hurtful to our carriers?
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Mr. Treron. I don’t think there was any such showing. IHowever,
T don’t know what data were put forward by foreign governments and
foreign carriers in these roundtable discussions that the governments
and the carriers had.

Mr. Rocers of Florida. Thank you.

The Caamyan. Mr. Hull?

Mr. Pickle?

Mr. Pickce. Mr. Tipton, what would be your position if machinery
were established where a government, ours or a foreign government,
would want to change their rates, either raise them or lower them, and
said, “This is our announced new rate,” and serve that officially by way
of notice to IATA or whatever group should know it, and provide a
period of time of 30, or 90 days or a reasonable time for any negotia-
tion before the rates would go into effect ?

Now, I have a feeling, just generally speaking, that what we have
done pretty well in letting our Government and the other govern-
ments, through IATA, work these things themselves rather than
through government. If one government 1s going to change the rates,
the other government is going to change the rate.

At the same time I don’t like to see the United States be held im-
potent and can't change the rates under any circumstances.

The British situation worked out after 11 months’ time and we finally
won our point and you say this is a better procedure because it gave
everybody a chance to speak back and forth.

But it could have turned out the other way that our point had not
been won and we hadn’t prevailed, and I don't like to see our Govern-
ment left for an indefinite period of time, impotent and powerless.

My question is, How do you feel about a situation where you served
notice on a rate change and allowed a set time for this arbitration and
at that point let (e) go into effect?

Mr. Trieron. Well, you are stating the basie problem of interna-
tional ratemaking. We are pretty much accustomed in the United
States where we arve serving our own territory, to filing a rate, any
carrier filing a rate saying “That is what I am going to charge.”

The Civil Aeronautics Board can move in and say, “You can't.”
But that is, generally speaking, what is done and no one has anything
to say about it and you charge it. That is the most comfortable way
of making rates and it is the best reflection of management’s judgment.

But in the international field we are faced with the fact that each
foreign government to which you go has the right to say that “We
don’t agree to that rate. You can’t charge it here.”

Woe have that right, and the foreign governments have it. So, it
has been necessary to set up TATA, the conference of carriers, to meet
and agree on these rates, and if they are in agreement and the Govern-
ment approves it then the rates can go into effect.

An individual carrier, for example, a nonmember of TATA can put
a rate into effect, announce a rate, as you have deseribed, but his
problem then is he must convince each government to which he goes
that that rate is all right.

Mr. Prckre. Yes, but this might stretch out over a period of i ionths
Or years.

Mr. Trerox. It might, that is right.

46-409—65——19
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Mr. Prckre. I am trying to close that time where it would not be an
endless possible discussion, or arbitration and set a fixed time where,
at the end of that period, a government could do whatever they
wished.

Mzr. Trerox. Well, this Government is not. in a position to put time
limits on other governments.

The problem is the endless time that it takes to do anything such as
I have described of going from government to government and selling
them on this rate. That was the reason, one of the reasons, for the
creation of the IATA traffic conference where the carriers got together,
engaged in this complex process of setting up a rate structure, the gov-
ernments themselves approved it and then each government would
receive it, without squaw?"ing.

Mr. Pickre. I understand that right would still be reserved to a
government as to whether they wanted to agree or disagree.

Mr. Treron. That is right.

Mr. Picxre. But what would be your feeling, we are talking in
generalities, do you think TATA, as a group, would be willing to
establish a machinery where you could have a hearing for rates just
like we do on domestic rates and give a reasonable time to have it
arbitrated and discussed; would they come together or agree on a
fixed time?

Mr. Treron. It isabout what they do.

Mr. Prckre. Yes, but there is no time limit on it. It goes on and
on and we are caught, we are held up short, and look bad in the process.

Mr. Treron. No, I don’t think a time limit can be put on it actually
because it is a process of seeking agreement, and you can’t put a time
limit on making people agree to things. It is just like selling a house,
if the parties won't agree you can’t force them to.

That is the problem. Tt is not an ensy one.

Mr. Pickre. You don’t think then that the IATA organization, as
such, would set up machinery voluntarily, nation by nation, to provide
for a set arbitration period with time limitation on it ?

Mr. Treron. I don’t think so. I don’t think so. I would think
they would want to keep their present freedom of action.

Mr. Pickre. It would seem to me like that wonld be desirable.

Mr. Trerox. It would be good to have, to be able somehow to cut
down the time required in working out these rate problems but T just
don’t think that there is any way of doing it since, as T have said. the
only way you can successfully make rates is by negotiation and getting
agreement of the governments and carriers concerned.

Mr. Prokre. I don’t want to prolong the question. T approve gen-
erally of the government by government operation through TATA, T
think probably we have done pretty well with it. I believe at the
same time it would be desirable for them to set up some kind of ma-
chinery for arbitration and set a definite time “‘LPI‘E‘. after that any
nation could do whatever they wanted to and just let it seek its own
level.

But that is just a personal feeling. That is all T have at this time,
Mr. Chairman.

Mr. Trerox. May I just add one further thought to that?

If TATA does not agree on a rate structure then you have got what
they call an open rafe situation. What that means’is that any carrier
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can then do as it pleases as long as it gets the approval of the govern-
ment to which it is going to operate.

That is what happens then.

Mr. Pickie. Well

Mr. Trerox. It doesn’t help much.

Mr. Proxie. That is just like saying, your wife can do whatever she
wants to do if it meets your approval.

Mr. Trerox. Yes, that is right. Theoretically that is the case.

Mr, Proxre. Yes. That isall, Mr, Chairman.

The Cramyax. Mr. Keith; any questions?

Mr. Kerra. No questions.

Mr. Moss. Mr. Chairman, I wonder if T might ask an additional
question !

The CrammaN. Mr. Moss.

Mzr. Moss. Mr. Tipton, assuming your position under (f), who in
the Government. of lLo United States has the power and what type of
power is possessed, to do whatever is necessary, who would make the
judgment

Does the CAB have any power there?

Mr. Trerox. The powers presently in force are these: The disap-
proval of an agreement, IATA agreement, which is an important
power here is possessed by the Board solely. There is no approval by
anyone else. They make their determination and that is that.

The other power that I have referred to, section 402 of the Civil
Aeronautics Act, which provides for the issuance, amendment, suspen-
sion, and the like of a foreign air carrier’s permit. That power is
possessed by the Civil Aeronautics Board subject to the approval of
the President.

Mr. Moss. As I recall, at the time of the dispute it was contended by
the CAB that they were without power.

Mr. Treron. They have contended that before this committee—that
they have no power under 402 to deal with rates in connection with the
foreign air carrier’s permit. We have disputed that. We think the
power is there, and I have put in the record earlier in this hearing an
opinion by the Civil Aeronautics Board dealing with a capacity dis-
pute that they were involved in which, it seems to me, argues very
strongly that they have the power to do this on rates. ' {

As a matter of fact, we have taken that position that they had ade-
quate power under that, and having received no agreement on the part
of the Board over a long time, it is the reason that we recommended
and suggested H.R. 1716, the suspension bill as a compromise, as a
method of solving this problem. We didn’t think that that legislation
was necessary either, but if the Board was so convinced that it was,
that some additional legislation was necessary, that is the reason we
put forth 1716 asa compromise.

Mr. Moss. In other words, under (f) it is your contention that the
Board then had the power to suspend permits ?

Mr. Treron. Yes: they do.

Mr. Moss. Did it have any other powers?

Mr. Treron. Amend permits.

Mr. Moss. It could amend permits. Could it seize planes?

Mr. Treron. The seizure idea is not a power in itself.

My, Moss. It was advanced by the British, wasn’t it ?
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Mr. Treron. There was much talk about seizing airplanes, That
was the assumption. The asumption was that they were going to
suspend our permit to operate in the United Kingdom but notwith-
standing that we were going to operate in the United Kingdom and if
we operated to the United Kingdom without a permit, then they were
going to seize our airplanes, that was the process.

I am not sure that a seizure power exists in the Civil Aeronautics
Board with respect to the violation of a permit, I don’t know. But
there are plenty of other powers that would make it unwise for a
foreign carrier——

Mr. Moss. I would be interested in having you submit all of the
powers you feel they possess, and who would exercise it.

Mr. Treron. May I do that. T think I have the paper right in my
hand here that covers it in detail, but I want to——

Mr. Moss. Do it later, I wouldn’t want to delay the committee.

Mr. Treron. Yes, I would want to review it before putting it
forward.

Mr. Moss. That is all, Mr. Chairman.

Mr. Rocers of Florida. Mr. Chairman, could I have just one more
question.

Mr. Tipton, it appears to me it boils down to the fact that it is your
feeling probably that the rates to be charged can more easily be de-
termined by negotiation through IATA rather than having a hearing
before CAB because it would be difficult for CAB to determine a rea-
sonable and fair rate in the international field.

Mr. Treron. Exactly.

Mr. Rocers of Florida. And you would rather not go through a
hearing?

Mr. Treron. Rather not have all this procedure, because it will
yield nothing.

Mr. Rogers of Florida. Thank you.

Thank you, Mr. Chairman.

The Cramyan. Mr. Tipton, there are a great many questions which
occur to me. I think I could very easily boil down the difference of
opinion between the position of an airline industry and the Civil
Aeronautics Board. I think that is an oversimplification of the prob-
lem, however.

Are you altogether satisfied that we have adequate provisions today
to arrive at a just solution of international air rates, wherein our car-
riers are involved and the foreign carriers are involved, and the air
traveling public are concerned?

Mr. Trrron. The answer is “Yes,” Mr. Chairman. T think our leg-
islation at present and the powers of the Board and the rest of the
Government are adequate.

The Cramyax. What concerns me is that the industry, and I say
this in all candor, that the industry apparently takes the position that
the status quo should be maintained, and we will not tackle the sub-
ject to improve the procedures,

Now, I do not say that as applicable only to your regulated industry.
The same thing is true, in my judgment, of industry in other fields of
transportation, where rates are involved.

It disturbs me somewhat. We are supposed and we try to main-
tain free enterprise based on competitive procedures, and over a long
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period of time traditionally, rates become established. Because of
the competitive position and the reluctance on the part of the indus-
try as to changing procedures of regulation, we will insist upon the
status quo being maintained even at the expense of no real solution
to the problems.

When we reach that stage I am fearful that we have arrived at a
point where it is almost impossible to bring about improved proce-
dures on ratemaking and arriving at rates under present conditions,
Conditions today are quite different from what they were even 5 years;
certainly 10 or 20 years ago.

T have come to the conclusion that we have got a high level of rates
regurdless of the volume involved, and it becomes very difficult to
give the public a break, even though lower rates could be effectuated.

I did not start out to give a lecture. I don’t want you to think
that I am an expert in this field, or that I am more knowledgable than
you people who have been giving it all your time for years.

But I see some inadequacies in these procedures, and contrary to
what you have said here for the record and which I know you should
state because of your position, and the general philosophy of your in-
dustry, I cannot believe that you are altogether a hundred percent
satisfied that the procedures are completely adequate because I do not
believe you would have ever recommended an alternate solution, if
you didn’t have some doubt somewhere along the line.

I know it is human nature for us to get into a position where we
have mixed feelings over a problem, and I must say that I am at the
fmim right now where I am somewhat uncertain about what shounld
e done.

Before I ask some more specific questions let me ask you if you agree
with the position of the Department of State that our position on
bilateral agreements with other nations should be improved.

Mr. Trrron. Yes.

The Cramman. You agree with that statement ?

Mr. Treron. Yes, I do.

The Cuamvan. Second, do you agree with the Department of
State that in their governmental conferences the hand of our Govern-
ment should be strengthened ¢

Mr. TrperoN. Yes.

The Cramrman. Well, keeping those two premises in mind, and
before we go any further, I will—Mr. Moss and Mr. Rogers raised the

uestion, I want you to point out to me where there is any authority
or arbitration under (f) of the bilateral agreement.

Mr. TreroN, The provision for arbitration is in a previous—it is
in (g) in Bermuda. All (e) and (f) purport to deal with is what
happens during arbitration.

‘he Cramyax. What is a provisional international civil aviation
organization?

Mr. Trerox. In 1944, the Chicago conference wrote a treaty govern-
ing all this which was to be submitted to our Senate for ratification,
and other legislative bodies.

While that was going on, while that treaty was being submitted they
set up what they called a “provisional international civil aviation
organization” to act while the process of ratification in the various leg-
islative bodies was going on.
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I believe it met twice before it was succeeded by the international
aviation organization which was authorized by the treaty itself.

The Caairaan. Isthat ICA?

Mr. Treron. TICAO.

The Caamraaxn. Is PICAQO its successor?

Mr. Trerox. That is right.

The Cuameaax. All right.

Now, you interpret that as giving authority for arbitration.

Mur. Treron. Yes.

The Caamaran. Is it not true that under paragraph (g) that it has
only an advisory responsibility ¢

Mr. Trerox. That is right.” It provides for an advisory report and
then each party will use its best efforts under the powers available to it
to put into effect the opinion expressed in a report.

The Cramaran. All right.

Now, that then gets down to where our authority is. Then the Board
has no authority to do anything about it under the Federal Aviation
Act. The Board has no authority except to disapprove whatever is
done.

Mr. Tirrox. Let’s besure T understand this. Thisis after the matter
has gone to arbitration and an advisory report has been made, and
the question is “What can the Board do then?” That is the question.

The Cuamraax. Yes.

Mr. Trerox. At that point it has, in my opinion, only the indirect
power that it necessarily exercises over U.S. carriers. It does not have
a direct power to say to them you must put into effect the arbitrarily
award.

The Cramyan. That isnot what I am saying.

Mr. Trerox. I am sorry.

The Cramyan. 402 says, the Board, if it does not agree can dis-
approve.

Mr. Treron. 412 says.

The CrarMaN, 412,

Mr. Treron. The agreement provision.

The Cramyan. Yes.

Mr. Trerox. It says if they don’t like the rates, the TATA rates, then
it may disapprove.

The Cramraran. In other words, the only authority that it has, direct
authority, that it has under the law or the act itself is disapproval.

Mr. Treronx. That is right. Plus, of course, the authority under 402
to amend and suspend permits of foreign-flag carriers. Which in
itsel f

The Cramyan. All right.

Now, getting down to the technical opinions then of 402. You take
the position that the Board has some wide latitude or authority under
that provision ?

Mr. Trerox. Wedo.

The Caamyax. The Board takes the position that it does not have
the authority to take any action that would result from a matter of
rates.

Mr. Trerox. Right. And that is the reason we put forward H.R.
1716 which gives the power to suspend.
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The Cuamyan. Would that power be to suspend the rates of our
own carriers and also to foreign carriers?

Mr. Treron. Yes, both foreign- and American-flag carriers.

The Cuamryman. First, let me say this: It seems to me that it should
be the responsibility of this committee and your own industry, if the
Board, which is charged with the responsibility of administering this
program, contends that it does not have the power to act and, there-
fore, it won’t act in this deal, even though you contend it does, 1f they,
the people, who have got to carry out the program, administer the pro-
gram, say they do not have it, then wouldn’t it be the advisable thing
to give it authority where we would say to them they do have the
power?

Mr. Treron. Ithink that is sound, Mr. Chairman.

The committee, I hope, after this argument and discussion, will de-
termine whether the Board has power under 402 to deal with rates, and
if the committee determines no, then it would be possible for the com-
mittee, if they so determine, to amend 402 to permit the Board to
deal with rates under:

The Cuamumax. In other words, virtually to direct the Board to
do it if they say they do not have power, or refuse to act if they do
have the power, then to give them the power and make it abundantly
clear they do have the power or else direct them to do it.

Mr. Tieron. Yes.

The Caamaan. Wouldn’t that be a reasonable thing ?

Mr. Treron. Yes. It would be a reasonable thing. T don’t have
the terms of the legislation in mind but in dealing with foreign-flag
carrier rates, if the committee decides that this is necessary, I think it
could be done that way.

The Cuamyan. If they contend they don’t have it and, therefore,
cannot be expected to do anything about it, under the provisions of
the act, but on the other hand use the strong arm as they did in the
incident we have referred to with Britain, it seems to me a most un-
usnal procedure to have to pursue just to say, “We don’t have author-
ity but we are going to do it anyway.”

That is what they did, it is a erude way of putting it but that is
actually what happened.

Mr. Trerox. An amendment, T think the committee might well con-
sider an amendment, to section 402. We sought to solve that prob-
lem by giving the Board the power to suspend both American-flag and
foreign-flag rates which comes at it in another way.

The Cramryan. But Mr. Williams brought up the question of the
so-called new rate as contained in the agreements with Mexico and
with somebody else, United Arab Republie.

Mr. Trerox. United Arab Republic.

The Cramyax. If we just pursue this matter on the basis of the
broad language contained in paragraph (f), and if this so-called new
form that you have mentioned were to become the model—and you
indicated earlier that vou thought it was the one the Government
would use in future negotiations—then we are right back where
we started.

Mr. Trerox. If that is left just as (f) is, the sitnation could be
improved in the way you have just referred to, amendment to 402,
or the approval of H.R. 1716. Because that provision of the new
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rate article contemplates that both governments during the period
of arbitration will be able to suspend the disputed rate, whatever it
is, whoever it is.

The Crammaxn. Well, pursuing that then, the Bermuda-type agree-
ment which was referred to and this new form are somewhat similar
as to paragraph (f), it provides that as you reach a certain point,
and an objection is raised, each country may take such steps as it
may consider necessary to prevent the inauguration or continuation of
service in question at the rate complained of.

Now, that is the language under which the British proceeded to
take action.

Mr. Treron. Yes.

The Crammax. I assume under the authority of the laws of the
United Kingdom that they had the authority to confiscate the plane
if they thought it necessary ?

Mr. Treron. I have to assume so, too. They have the power, as
I understand it, to suspend rates, they don’t have the power to fix rates.
They have the power to suspend and amend a foreign air carrier per-
mit which corresponds to ours and it was the latter power they
were then exercising.

The Criammman. But then does our Board or our laws give our
Board the authority to take similar action, even though drastic it
might be, even to confiscation of a plane?

Mr. Treron. This is the dispute between the Board and the industry
that you just referred to.

In our judement under 402 they could have suspended or threatened
as the British did, could have suspended BOAC’s permit, and I
am not sure whether they could confiscate airplanes if their suspension
was violated.

In other words, if BOAC continued to serve without a permit.
Needless to say

The Cramrman. That is what I wanted to pursue.

Suppose we give them the power of suspension, what powers do
they have of carrying out the action of the Board ?

Mr. Treron. It would be a eriminal offense for a foreign air carrier
to operate to this country without a permit under 402,

The Cramyan. Then it strengthens my position that T mentioned
a moment ago that we probably had better clarify, at least if nothing
else, we had better clarify the authority of the Board in this regard.

I am somewhat concerned about the Board’s request for the rate-
making authority comparable, Mr. Moss used the word “comparable,”
I believe, similar to that on domestic ratemaking, which is based on
a long-established term “just and reasonable.”

Now, the reason I am is because I cannot see how on international
rates the Board could arrive at a decision on the same basis, cost of
service, and so forth, as they do on domestic rates where they have
complete control and authority., when on the international rates they
would have no anthority or no way, as I can see, to obtain information
to base their judgment on what a just and reasonable rate would be
insofar asa foreign carrier is concerned.

Certainly they could go through all these procedures with reference
to our own carriers, but I ean’t see how they can arrive at a just and
reasonable rate under the same procedures without taking into con-
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sideration what the neighbors do, what the compet itors do, what the
other man is doing.

We have to recognize, also, that whatever rate is established, con-
sideration must be given to what the other man does. 1 can’t see from
a practical basis that we can take out, you called it a moment ago,
what was it, open rate. I can’t see how we can operate in the interna-
tional aviation field on open rates, meaning that everybody charges
the rate they want to all over, because we shouldn’t consider this thing
as to what is taking place today or tomorrow; this may be 5, 10 years,
maybe 20 years.

We may be in a much better position now on efficiency than some-
body else, but who knows what is going to happen 10 years from now,
they might be in a better position than we are.

T hope not, and I don’t believe so, because I have faith in our
system and in our industry.

Mr. Treron. At that point, Mr. Chairman, I think we must recog-
nize it is not always efficiency that governs the setting of rates. These
carriers get great help from their governments.

The Crratraaxn. That is the point. Suppose we arrive at the point
where the other governments—they are mostly government owned, I
suppose, most of them—where they give up any idea of efficiency and
economical operation and say, “We are going to do it anyway. Subsi-
dize it from another position,” and then we get into a ratemaking
situation, and we obviously are going to come out on the little end,
because it may be that we will do the same thing, and that is no way
to run an airship the way I see it.

Mr. Trerox. That is exactly correct.

The CrATRMAN. So that does bother me with reference to giving the
Board the authority where under the law they will be required, under
the just and reasonable procedure, after hearings and so forth, toarrive
at a rate where that rate is fixed and based on that hearing.

I just can’t altogther agree with my colleague from California. If
we do make it mandatory, that they determme a just and reasonable
rate, I think they will have to come up with a decision on that basis.
T don’t believe they can be flexible because the courts are going to
decide later on if anybody takes it that far.

I would like to see some approach to this thing where the Board can
take into consideration, and that would be through negotiation and
arbitration, I guess, you mentioned a moment ago.

Tell me how did the Board arrive at the rate that they finally bronght
about ? '

Mr. Trprox. I can’t give a precise answer to that because I wasn't—
I didn’t participate in that but, based upon past experience——

The Cramman. They didn’t have a hearing?

Mr. Treron. They had no hearings: they made no findings and made
no economic studies of a company that they usually make in a rate
determination.

I guess they looked at the material before them, the facts on the
carrier’s operation, and made a general judgment as to what they
thought would be a good rate based on the carrier’s economy and the
attractiveness to the traffic, and that is about as precise as it was.

I think that in pointing out that you can’t do that under a rate-fixing
statute is exactly right, because you can’t. That would not—the courts
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would not in any respect sustain an informal kind of judgment game
of that sort.

The Cramsan. Well, should we—just asking for your comment,
should the Congress decide to make clear the Board’s authority on
suspension of rates, should we not then give some affirmative authority
to the Board to enter into negotiations that would earry with it legal
authority of the Board to pursue discussions with foreign nations on
the settlement of rates, or should we leave it wide open, and let the
Chairman, as happened this time, go over there and say, “I have come
to settle it. I have no legal authority to do it but I am going to do it
anyway."”

Mr. Trrrow. T think there is adequate legal authority for the Board
to participate in these negotiations. I must say right at the moment
I can’t think of exactly where it is, except in the case of section $02.

Let’s see, section 802 of the Federal Aviation Act may be where they
get that authority. It actually vests that authority in the Secretary
of State, as follows:

The SBecretary of State shall advise the Administrator of the Board and the
Secretary of Commerce and consult with the Administrator, Board, and Secretary,
as appropriate concerning the negotiation of any agreement with foreign gov-
ernments for the establishment or development of air navigation including air
routes and services,

That is, 1 believe, the basic provision under which the Board acts
in these negotiations.

The Cizamaran. Well, that authority gives it to the Department of
State.

Mr. Treron. That is right. And their arrangements are worked out
informally between them.

The Cuamman. T still think, as indicated by other members of
the committee, that the Board itself—as far as the authority of law
is concerned—is handcuffed as to what it can do.

I know we get into a constitutional question with reference to the
authority of the President on foreign affairs—foreign relations.

Mr. Treron. It is a subject that the committee should consider
because, as you point out, it is in the Secretary of State. But many
years ago when 802 was enacted, as I recall, it provoked a considerable
constitutional debate because the provision then on the floor of the
Senate did give increased power to the then Civil Aeronautics
Authority.

The Cuamyan. You are aware of the fact that the Secretary of
State strongly supports H.R. 6400.

Mr. Treron. Yes.

The Cuamyrax. That means the Secretary of State; that is, the
State Department, apparently is of the opinion that there should be
additional direct authority given to the Board, strengthening its hand
and its position.

Mr. Treron. That is right; that is their position, and that is what
surprised me about the letter they wrote—the letter that was quoted
here today in which they said, in effect, that the current U.S. policy
was to permit both governments to retain the power to suspend a
dis utedpeat.e.

he Cuamyan. Well, thank you very much, on behalf of the com-
mittee. 'We regret in detaining you so long.
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Mr. Moss. Mr. Chairman, I wonder if I may make one further

comment.?

The CHAIRMAN. Yes.

Mr. Moss. 1 am disturbed with reference to the probability or the
possibility or the potential at Jeast that some time in the future under
these agreements these nations having governmentally owned airlines
setting rates that will not permit profitable operations. As I read the
agreement, and I think in the context of these hearings we must take
cognizance of this, it clearly states that :

The rates to be agreed in accordance with the above paragraphs shall be fixed
at reasonable levelg, due regard being paid to all relevant factors; such as,
cost of operation, reasonable profit, and the rates charged by any other air
CArriers.

I submit that any rates proposed by a government which denied
reasonable profit would be an abridgment of this agreement.

Mr. Treron. That is one of our problems because, unquestionably
under those circumstances, the United States would protest the rate
and say that it violates (h) at which point the foreign government
or governments would say that it does not. They would arbitrate it.
But under (e) if this bill is passed, those destructive rates would be
in effect for

Mr. Moss. This is not submitted for arbitration.

Mr. Trerox. The rate is submitted to arbitration.

Mr. Moss. The rate is submitted to arbitration but if we conclude
that “You have violated the agreement in the fixing of the rate,” then
I think our Government is free and not bound by this agreement to act
because there is nothing here that I see that submits any further arbi-
tration question of that type which go to the violation of the agree-
ment itself.

Mr. Treron. Then that negatives (e) because last year or any other
year

Mr. Moss. That is right. At the point in any agreement. where
the governments refused in good faith to honor them for all practical
purposes you have no agreement.

;\Ir, Trprox. I don’t want to prolong this, but if that is—

Mr. Moss. I think weshould; I think we need clarification.

Mr. Tiprox. 1 do not agree with that conclusion. I think to reach
a conclusion as to whether a rate violates (h) you submit it to arbi-
tration. But during the arbitration, while you are arguing about that,
the low rate remains in effect under (e).

Mr. Moss. Well, we can argue on that one for a long time and I
think 1 can probably produce some precedents to support my posi-
tion.

Mr. Treron. Ihave no doubt I could, too, Mr. Moss.

Thank you.

Mr. Moss. I haveno doubt you could, too.

Mr. Treron. Thank you, Mr. Chairman, for the opportunity to
spend this long time before the committee. We always appreciate your
attention to the problems that we are faced with.

The CHARMAN. We appreciate your efforts to be helpful to the
committee and certainly your efforts to submit the views of your in-
dustry and as usual you have done another good job——

Mr. TreroN. Thank you.
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The Cramyax (continuing). Inbehalf of your industry.
- We regret to delay you for this length ‘of time over the last 3
ays.
Mr. Trerox. I have nothing more important to do than this, Mr.
Chairman.
The Cramman. Thank you very much.
The committee will adjourn until 10:80 on Monday morning at
which time we will have Mr. Chayes, of the Department of State.
Now, it will be the purpoese of the Chair to try to conclude Mr.
Chayes’ testimony Monday morning and very likely we will ask Mr.
Boyd to come back Monday a week if we can work out a schedule.
Thank you very much.
The committee will adjourn until Monday morning.
(The following letter and attachment were subsequently received
for insertion into the record at this point :)

AR TRANSPORT ASSOCIATION,
Washington, D.C., June 5, 195}.
Hon. Orex HARRIS,
Chairman, Committee on Interstate and Foreign Com merce, U.S. House of Repre-
sentatives, Washington, D.C.

DeAR MR. CHATRMAN : In the course of my testimony on H.R. 1716, H.R. 400,
and 8. 1540, I referred to a number of exhibits which demonstrated how effec-
tively the international ratemaking process has worked over the past 18 years.
Copies of the exhibits referred to are submitted herewith for the record (ex-
hibits 1-6). In addition, I am submitting certain supplemental exhibits (ex-
hibits 1A-6A), which are responsive to questions asked by members of your
committee. An explanatory statement is included as an introduction to the
exhibits.

The basic process of international air rate negotiation through conferences
of carriers, subject to governmental approval, has worked effectively to reduce
fares, develop traffic, and promote a sound air transport system. On the other
hand, the rate-fixing machinery proposed in H.R. 6400 and 8, 1540 could not
work and would imperil the conference system. In our opinion, concentration
by some on the recent crisis which is unique in the history of international air
ratemaking, has tended to obscure the suceess of the historieal approach in
which existing powers of the Civil Aeronautics Board and other Government
agencies have played a substantial role.

We will be glad to furnish any additional information the committee may
desire and to cooperate with the committee in any way in which we can be
helpful.

Cordially,
8. G. TreTON,

STATISTICAL DATA AND SUPPLEMENTARY MATERIAL USED BY Stuarr G. Trerox,
PRESIDENT, AIR TRANSPORT ASSOCIATION OF AMERICA

INTRODUCTION

These exhibits are designed to show that the TATA ratemaking machinery
has been a success, that the cost to the American public of international air
transportation has gone down dramatically, that more and more people are
making use of the bargain, and that the achievements in lowering fares, increas-
ing capacity, and maintaining economically sound organizations have been hard
won in an area of constantly rising prices.

Exhibit 1 shows that revenue passenger-mile vields—the average cost to the
passenger fo fly 1 mile—in international and territorial operation of U.S.-flag
carriers has been trending downward for the years 1946 through 1963. In 1946
the yield was 83 cents per mile; in 1963 it was only 5.8 cents. Similar data for
domestic operations of U.S. certificated carriers is shown in exhibit 1-A for
comparison.

Exhibit 2 shows a trend of lower yields for the carriage of freight traffic in
international and territorial operativns by U.S.-flag airlines. From a hizh of
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75.7 cents per freight ton-mile in 1946, the average yield has come down to only
24.8 cents in 1963.

Exhibits 3 and 4 show the passenger and freight traffic respectively generated
by U.S. carriers in international and territorial operations. The charts illus-
trate for selected years how this traffic has grown and they are supplemented
by the detailed data for each of the years 1946 through 1963.

Ixhibit 4-A correlates the available seating and ton-mile capacity with the
use made of it in terms of the passenger load factor and ton-mile load factor
for the years 19446 through 1963.

Exhibit 4-B is a presentation of total United States-North Atlantic traffic
carried by TATA carriers and the percent earried on U.S.-flag airlines for the
years 1950 through 1963.

Kxhibit 5 shows how specific fares in the New York-London market have come
down over the years since the end of World War II. The data is arranged by
peak season and off season and grouped by time periods, 1946-51, 1052 57,
1958-present to indicate the range of fares offered during those years and the
lowest fare which was generally available to a purchaser of a transatlantic ticket.

Exhibit 5-A presents the overall operating revenue generated in international
and territorial operations of U.S.-flag carriers and the corresponding expenses
incurred by such carriers. These items are then expressed as units per ton-mile
to show the downward trend of operating expenses per ton-mile and the corre-
sponding downward yield per revenue ton-mile. These data are shown for the
years 1946 through 1963, Exhibit 5B sets out total aireraft operating expense,
the cost per hour and the cost per plane-mile incurred by the passenger/cargo
carriers in international and territorial operations for the year 19463,

Exhi 6 shows that the average weekly wage of a U8, production worker
has more than doubled in the vears 1946 to 1964 and the lowest cost of a New
York-London ticket has been cut in half so as to increase the purchasing power
of the worker's salary. As a comparison there is also shown the cost of an
average automol which has almost doubled in the same period of time.
Exhibit 6—A is directed to the same point that the Consumer Price Index has
gone up 56 percent between 1946 and 1963 while the yield per passenger-mile—
the average cost to the passenger to fly 1 mile—has declined by 30 percent in
international and territorial operations.
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DOWNWARD TREND
OF REVENUE PASSENGER MILE YIELDS
SCHEDULED SERVICE—U.S. FLAG CARRIERS

International and Territorial

Operations

Cents per Mile

/

m

2

Average passenger revenue per passenger-mile, scheduled service,
U.8.-flag_. carriers
INTERNATIONAL AND TERRITORIAL OPERATIONS

Centa
per mile
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Average total passenger revenue per revenue passenger-mile, scheduled service,
U.8. carriers

DOMESTIC OPERATIONS

Cents Cents
Year: per mile | Year—Continued per mile
1946 .
1947
148
N e 2o
1950 378
2 30 g o S i b S RO e R o, 6
1 A IR = 5 = St T » P j ! A e
1988 e O, 40 O e
S e e e e e 6. 17

DOWNWARD TREND
OF FREIGHT REVENUE TON MILE YIELDS
SCHEDULED SERVICE—U.S. FLAG CARRIERS

International and Territorial
Operations

Cents per Mile

1946

1568

t
\
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Average freight revenues per freight revenue ton-miles—scheduled services—IU S.-

flag carriers

INTEERNATIONAL AND THRRITORIAL OPERATIONS

Freight
cents
per mile

1040

11! 3 B e

1962

16953 33
O T s | 2. 81

Freight
cents
per mile
32,34
30. 88
al. 94
32, 31
31, 66
29.92
21. 83
25,04
24. 80

t Al reported freight and express revenues prior to 1949 bhave been included with freight.

TOTAL REVENUE PASSENGER MILES FLOWN
SCHEDULED SERVICE—U.S. FLAG CARRIERS

International and Territorial
Operations

Billions of

Passenger Miles
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Total revenue passenger miles—=Sched uled service

INTERNATIONAL AND TERRITORIAL OPERATIONS

7 : 7
! Revenue | Annuoal ' Revenue Annual
| passenger- | rateof e passenger- rate of
miles | growth | miles growth
| (thousands) | (percent)

S

TOTAL REVENUE TON MILES OF FREIGHT FLOWN
SCHEDULED SERVICE—U.S. FLAG CARRIERS

International and Territorial
Operations

Millions of
Ton Miles

—

1848
46—409—65——10
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revenue ton-miles of freight flo

AVIATION ACT OF 1958

wn—~Scheduled service—U.

INTERNATIONAL AND TERRITORIAL OPERATIONS

~Mag carriers

Frelght
revenue-
miles
(thousands)

Annuaal

rate of

growth
(percent)

revenie.
miles
(thousands)

Annual
rate of

growth

(percent)

115, 096
132, 004
1 45, 603
56, 082
60, 265
77, 624
86, 079 |
sbes

105, 278 ‘

115, 277
152, 506
157, 430
163, 382
165, 447
225, 918

|

’ Freight
|

|

330, 467
381,111

260, 325 |

NS SE W

1 All reported freight and express revenue ton-mi
ton-miles,

Historie load factors—

les prior to 1949 have

SCHEDULED SERVICE

been included with frelght revenne

U.S.-flag international and territorial carriers

| Revenue

ton-mile
|load factor ! |
| (percent) |
|

Revenue

passenger
load factor 2

(percent) ||

Hevenue
t:l]’l I

cent)

| Revenue
| passenger

or 1| loud factor 2

I (perernt)
|

70,7

= || We‘r

! Revenne ton-miles flown rI1\Ml"] by avails
book of airline statistics and CAB air carrier traffic
2 Revenue passenger-ruiles flown divided by ¢

noted in footnote 1.

statistics

le ton-miles flown in scheduled cervice; from CAB hand-

vailable seat-miles lown In scheduled service; source as

North Atlantic traffic to and from the United States—IATA carriers

Number of passengers |

Foreign flag U.8. flag Total

| Percent U8,

flag of total

119, 770 204, 701

lln 5, [H-l

(-711'10-:1-1-1»1'91:!‘414-&
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DOWNWARD TREND OF TRANSATLANTIC FARES

Lowest One Way Fare
New York-London

Peak Summer Season
Dollars
M —

1946-1951
RANGE $325-375
. $ MOST PREVALENT $350

1952-1957
RANGE $270-290

$ MOST PREVALENT $290
T, 19581964

b, RANGE $240-255
$ MOST PREVALENT $250
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DOWNWARD TREND OF TRANSATLANTIC FARES

Lowest Available One Way Fare
New York - London
Indudes Off Season

Dollars

| [ —

1946-1951
RANGE $325-375

$ MOST PREVALENT $325

19521957
RANGE $270-290

$ MOST PREVALENT $290

1958-1963
RANGE $240-290

' $ MOST PREVALENT $240
1964-

$ LOWEST FARE $210
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Comparison of overall operating revenues and exrpenses, U.8.-flag international
and territorial carriers, calendar years 1946 through 1963

Total oper- | Total oper- |Total revenue| Operating Operating
ating rev- |[atingexpenses| ton miles réevenue per | expenses per
enues ton mile ton mile

Thousands Thousands Thousands Cents Cents
£147, 200 $140. 338 $137, 025 107.
200, 557 200, 865 244, 213
249, 840 235, 800 273, 814
274, 47 253, 664 300, 926
261, 486 249, 927 326, 746
204,812 276, 737 306, 365
325, 242 314,820 455, 462
350, 727 332,390 501, 556
372.741 347,170 574, 334
404. 974 386, 421 T05. 474
408, 102 463, 764 HER, 575
531, 973 504. 525 944,173
550, 751 §42. 353
610, (86 596, 2656
705, 038 665, 660
758, 703 736, 201
850, (83 760, 736
965, 304 828, 642 2,028, 234

BRIBREBIZEER

MO AN OO~ D

- om e

D

AS2REREEARBHNSER]
A0 ] D e O e e DR e e 8OO0 EN

Y
-f =]
e e
=1
L=

Analysis of direct aircrajt operating expenses international and territorial
operations of U.S.-flag passenger/cargo carriers, calendar year 1963

All aireraft
Aireraft operating expenses: types
Flying operations $208, 344, 000
B T O BIICO i e o e oot s it oo -- 107, 491, 000
Obsolescence, BPAreS oo ccccccmememea— L 2, 822, 000
Depreciation, flight equipment - o a oo ——em—— 09, 848,000

Total aircraft operating expense 388, 5035, 000
Cost per hour 807. 33
Cost per aircraft mile 1.92
O DB a TN g e e O e 382, 576, 000

Total operating eXpense.. .o e 771. 081, 000
Cost per hour $£1, 602. 35
R P e s e e e e s 23. 81
O] R TR O e e e e 481, 220
NotRl atrerat e e oo cha e DOMISE OO
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INTERNATIONAL AIR TRANSPORTATION
A BETTER BUY

Lower Air Fares Increase the Buying Power
of a U.S. Production Worker's Salary.

In 1946

he worked 7.5 weeks
to travel from New York to London . . . . or buy 22% of a car

In 1954

he worked 3 weeks
to travel from New York to London . . . . . or buy 8% of a car

in 1964

he worked 1.5 weeks
to travel from New York to London
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International air transportation is a better buy—Lower air fares increase the
buying power of a U.8. production worker's salary

Average
weekly
wage !

Lowest _cost

of New York

to London
alr fare

Number of

Percent
New York
to London

air fare of
automobile
price

Average
antomohile
selling price ?

$43, 32
70.49
100. 00

1046, B s it ‘
1954 . .
1064 .

e o o e |

$l.4b‘h|
g

2,620 |
2,860 |

1 1946-63 figures from the 1064 Economic Almanae.
1 Based on data supplied by National Automobile Dealers Association.

2 15 the roundtrip thrift fare of $425,
4 14 the roundtrip excursion fare of $300.
# Actusl 1063 average selling price,

Comparison of dowmward trend of international revenue passenger mile yield
with upward trend of consumer price index, selected years

Consumer price index !

Ajr carrier revenue
passenger-mile yield 2

1963. ...

Percent cl , 1946 to 1983________

All {tems All trans-

portation

Inter-
national

Domaestic

58,
),

107
483

3
.8
-0
.5

1 Source: Bureau of Labor Statistics: 1957-1980=100.

1 Beheduled services U8, certificated carriers.
? January-June average.

(Whereupon, at 12:15 p.m., the committee adjourned, to reconvene
at 10:30 a.m., Monday, May 25, 1964.)







RATES, FARES, AND PRACTICE IN FOREIGN AIR
TRANSPORTATION—1964

MONDAY, MAY 25, 1964

Housk oF REPRESENTATIVES,
CoarrreE ON INTERSTATE AND FoREIGN COMMERCE,
Washington,D.C.

The committee met, pursuant to recess, at 10 a.m., in room 1334,
Longworth House Office Building, Hon. Oren Harris (chairman of
the committee) presiding.

The Criamyman. Today, as we continue the hearings on H.R. 6400
and other bills on the subject of international aviation rate practices,
we have as our witness Mr. Abram Chayes, Legal Adviser to the
State Department.

I believe you have Mr. Ferguson with you, Mr. Chayes?

Mr. Ciiayes. Yes, Mr. Ferguson is here. He is the Coordinator
of International Aviation Policy in the Department; and I have Mr.
Allan Mendelsohn, in my office, who works on ayiation matters.

The Craryan. Very well. We will be glad to have your state-
ment.

STATEMENT OF ABRAM CHAYES, LEGAL ADVISER, DEPARTMENT
OF STATE; ACCOMPANIED BY ALLEN R. FERGUSON, COORDINATOR
OF INTERNATIONAL AVIATION; AND ALLAN L MENDELSOHN,
OFFICE OF THE LEGAL ADVISER, DEPARTMENT OF STATE

Mr. Crayes. Mr. Chairman and members of the committee, my

urpose in testifying before you today is to give unqualified support
to FLR. 6400 and to comment on H.R. 1716 and S. 1650. T should like
to emphasize that in our opinion the passage of H.R. 6400 would enable
the United States to take a far more constructive role in the area of
international air fares than is possible at present.

The absence of legislation such as HLR. 6400 leaves the United
States vulnerable and defensive in rate matters around the world.
You all recall the circumstances of the international air fare dispute
just 1 year ago this month. At that time, we were working against
the threat of a coalition of Buropean governments. All of them
said they would close their airports to U.S. carriers if our carriers
did not raise their rates in accordance with the so-called Chandler
TIATA agreement. As you remember, we advised our carriers that
they could raise their rates if this proved to be the only way to
continue flying.

We were in this position, as T testified before the Senate last year,
because the Civil Aeronautics Board did not have power to fix inter-

149
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national rates for either foreign or U.S. carriers. FLR. 6400 would
fill this gap.

L IL.R. 6400 AND OUR BILATERAL AIR AGREEMENTS

Mr. Boyd has already analyzed the effects of H.R. 6400 and ILR.
1716 on the jurisdiction of the Civil Aeronautics Board. I shall
therefore restrict my comments only to those aspects of the proposed
legislation which touch upon our foreign relations and which will
have an effect upon the more than 50 bilateral alr agreements to which
the United States is a party.

Fundamentally, the interests of the United States are served by
the lowest international rates which yield a reasonable rate of return
to our airlines. The U.S. citizens traveling abroad are entitled to
reap the full benefits of the great economies of modern air tech-
nology. The American aireraft industry stands to oain from rates
which are low enough to exploit fully the potential demand for
transport aircraft. Our overall policy objectives of achieving a pros-
perous, peaceful and free world are served by international air rates
which encourage a maximum of travel. Finally the competitive
advantage of U.S. airlines, which are the world’s most. efficient, can
only be fully exploited if it is possible to set rates which reflect that
efficiency.

Our ability to deal with international rate matters depends on both
the statutory powers of the Civil Aeronautics Board and the rate
articles in our bilateral air transport agreements with other countries.
Ideally we would like to be in a position to suspend any rates which
the Civil Aeronautics Board determined were destructively low. At
the same time we should like to have the power to set rates low enough
to serve American interests and to see these rates put into effect even
in the face of opposition by foreign airlines and foreign governments.

At present, the United States has one of two types of rate articles
in most of its air transport agreements. The first is the so-called
Bermuda type and the second is what T shall call the 1960 standard
form article, although T should make it clear that further considera-
tion of the 1960 standard form article has led to a view that we should
not try to use that article in every future agreement, but we have it in
three agreements that have been negotiated since 1960,

The Bermuda-type article is, in substance, composed of two alter-
native provisions.  The critical factor in determining which provision
shall apply is whether the CAB has, by law, that is, by domestic
statute, the same power to control international rates as it has to con-
trol domestic rates. If, as is the situation today, the Board does not
have this power, the first alternative is in effect, providing that either
country may, if it objects to a proposed rate of a foreign carrier,
“take such steps as it may consider necessary to prevent the inangura-
tion or continuation of the service in question at the rate complained
of.”

As T have said, this article applies only when the Board does not
have the power to fix and to suspend rates. Thus, the present effect
of the Bermuda rate article is to confer power on the other conntry
to suspend our rates if that other country thinks those rates are too
low. Our only recourse was to consult in the hope that we could
argue them out of their position.
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The second alternative provision comes into effect if and when the
CAB does have power to fix and to suspend international rates. It
provides that once this power is available, a rate to which there is an
objection shall go into effect srovisionally pending settlement of the
dispute by consultation or m-ll)itmlinn. Thus, instead of the foreign
government suspending our lower rate pending the outcome of any
consultation we may wish to invoke, the lower rate would go into
offect. and it would be up to the foreign government to invoke con-
sultation and try to argue us out of our position. This is the situa-
tion that will prevail if H.R. 6400 is enacted.

The second general type of rate article, as 1 mentioned earlier, is the
1960 standard form article, although that name “standard form
article” is something of a misnomer. It provides that either of the
contracting parties may prevent operat ion under a rate which it finds
objectionable. But like the first alternative provision of the DBer-
muda-type article, this article at present confers a power only on the
foreign country, since the CAB does not now have ratemaking powers.
The 1960 standard form article has been negotiated with only three
countries, New Zealand, Mexico, and the United Arab Republic.
The effect of HLR. 6400 would be to give the U.S. Government powers
of suspension equal to those enjoyed by the foreign governments
with whom this form of rate article is in force.

As we have ft'prl:u:nﬂy yointed out, both in our letters and in testi-
mony before the Senate %_‘.()!nlll(‘.l'{'.(’- Committee, from the U.S. point
of view, the optimum situation in most cases would be to have a situa-
tion where U.S. carriers or the CAB could decide upon a rate and
put it into effect without the possibility of its being suspended by a
foreign government. The U.S. carriers, as evidenced by their conduct
during the rate dispute of last year, yenerally support lower rates for
international air transportation.

On the other hand, many European carriers generally have sup-
ported higher rates, particularly on the North Atlantic, in order to
be able to subsidize their less efficient routes. If our lower rate could
oo into effect. provisionally, we would then be in a position to avoid
any repetition of the rate dispute of last year. For if our lower rate
goes into effect, the force of competition would compel the carriers of
the other countries to meet our lower rates. And this is precisely what
would happen with the enactment of H.R. 6400. Tt would bring into
offect the alternative provision of the Bermuda-rate art icle which per-
mits a rate to go into effect provisionally even if it is objected to by the
authorities of the other country.

In short, vis-a-vis this Western European countries, who so avidly
sought to increase rates last year, it would be our lower rates, not their
higher rates which would prevail.

IT. H.R. 1716 AND OUR BILATERAL ATR AGREEMENTS

By contrast, if HL.R. 1716 were enacted, it would give the Civil
Aeronautics Board only the power to suspend rates. Since it would
not give the CAB any authority to fix rates, the provision of the bi-
lateral that now applies would remain in effect. Either country would
be permitted to suspend the rates of the other country’s carriers. This
would mean that if the European governments wished to introduce
a higher rate than that proposed by our carriers, we could suspend
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that rate. But by the same token, the Europeans could, as they did
last year, prevent our lower rates from going into effect. Thus, the
best we could get would be a deadlock. We would not really be much
better off than we were last year. Unlike H.R. 6400, H.R. 1716 would
give the United States, at {est, only a defensive power. H.R. 6400
on the other hand, would permit, when necessary, an affirmative demon-
stration of U.S. leadership.

III. THE LOW-RATE PROBLEM

In the chairman’s letter of August 8, 1963, almost a year ago, he
asked what the outcome would be in the event a foreign carrier pro-
posed a rate lower than that proposed by the U.S. carriers. As we
view it, the question in a practical sense is not just a possible lower
rate but rather a destructively lower rate. Since our carriers are
among the most eflicient in the world they should be able to meet
any lower foreign rate which is not of a destructive nature. Only in
a situation in which the carriers of a foreign country engaged in
destructive rate cutting would we face a serious problem. For if such
rates were to go into effect over our objection, they would make the
affected services uneconomic for our carriers.

We believe this to be a theoretical and not a real problem to the
enactment of the proposed legislation. First, as I have said, the
basic problem today and for the foreseeable future is not the danger
of excessively low rates but of unjustifiably high rates. Virt nally
all important international rates are unanimously agreed upon by the
carriers which are members of TATA. The unanimity rule tends
to prevent destructively low rates. Among all the carriers which fly
into the United States, only four (those of Argentina, Iceland. Ecua-
dor, and Peru) are not members of IATA. Since destructive rate
cutting in any case could only be expected from non-TATA carriers.
these carriers are the only ones who might represent a genuine threat.
But in the bilateral agreements with these countries there is no Ber.
muda article.

If H.R. 6400 were enacted, the CAB would then, and for the first
time, be in a position to suspend permanently any destructive rate
which might be introduced by carriers of these countries.

We have looked at this legislation not only from the standpoint
of what onr bilaterals are today but from the longer run perspective
of what they will be like in the years to come. Qur conclusion is
that once the legislation is passed, the United States will be in a posi-
tion of maximum flexibility to consider the question of which par-
ticular rate article would best serve the interests of the Unifed States
m a particular negotiation. In negotiations with major European
countries, all of whose carriers are members of TATA, it would prob-
ably most further our interests to continue the principle of the Ber-
muda rate article, whereby rates would go into effect provisionally
pending settlement.

In the ease of negotiations with countries whose carriers are not
members of TATA and have a history of destructive rate cutting, it
wonld most further our interests to negotiate an article along lines
of the 1960 standard form, which with H.R. 6400 would permit either
country to suspend a rate which it finds objectionable. In any case,
I should like to stress that we need to have both these alternatives
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available if the United States is to be able to respond with a flexible
and forceful approach to the rapidly changing world of aviation
affairs. We cannot have the required ﬂexitilily unless H.R. 6400
is enacted.

1IV. PRESIDENTIAL REVIEW

I should like, finally, to comment for a moment upon the amend-
ment made by the Senate to the administration bill. This amendment
is the only difference between HLR. 6400 and S. 1540. 1ts purpose
is to remove the requirement of review and approval by the Presi-
dent, pursuant to section 801 of the Federal Aviation Aect, of any
Board order issued under the proposed ratemaking and suspension
authority. The amendment would substitute simply a requirement
that the Board report such order to the President prior to publica-
tion. We are opposed to this amendment.

As President Kennedy wrote in his letter to the Secretary of State
dated June 22, 1963, “international aviation policies necessarily affect
our overall relations with other nations,” and are, he said, and I
quote again “a vital area of foreign policy.” The authority to make
or suspend international rates is clearly an important aspect of our
international aviation policy.

Many foreign airlines are owned in whole or in part by their gov-
ernments. Many others receive direct financial support. Virtually
all foreign air carriers operating to the United States are considered
by their governments to be instruments of national policy. Tence,
their financial vitality is of direct concern to their governments.
Actions which influence airline revenues are subject to direct high-
Jevel governmental action. Consequently, any controversy over air
fares is likely to rise to the diplomatic level and to spill over into areas
of broad international political concern, which are the constitutional
responsibility of the President alone.

While it is in some respects true, as the Senate Committee on Com-
merce stated in its report (S. Rept. 473, pt. 2; 88th Cong., 1st sess.)
that ratemaking is essentially technical in nature, the history of last
year's rate dispute shows how quickly “technical” questions can take
on serious foreign policy aspects. The foreign offices of France and
Ttaly have recently become involved in aviation matters whose eco-
nomie effect is far less than that of even a minor change in rates. We
can expect that foreign governments will react at the political level
to any controversial ratemaking action the CAB may take. Any
governmental action which may lead to international political reaction
must be subject to the overall policy direction of the President.

The Senate Commerce Committee in supporting the amendment
stated that it was “in no way intended to affect the constitutional
powers of the President in matters affecting the conduct of foreign
affairs.” Putting aside the constitutional issue, however, the amend-
ment would certainly impinge on the President’s freedom to conduct
foreign policy and would be inconsistent with the allocation of powers
between the regulatory agency and the executive branch that has
been traditional in this field.

We believe it is inappropriate to require an independent regulatory
agency not under the control of the executive branch to take full re-
sponsibility for decisions which potentially have impact far beyond
its area of competence and jurisdiction. We note that Mr. Boyd in his
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testimony disclaimed any desire on the part of the Civil Aeronautics
Board to assume any such responsibility.

Finally, we believe that the knowledge that international rates are
insulated from the overall policymaking of the United States and
that Civil Aeronautics Board orders lack explicit approval of the
President would weaken the power and influence of the United States
in international negotiations either in IATA or at the governmental
level. Thus, the amendment would defeat one of the principal pur-
poses of the bill.

In short, we believe that the Senate amendment. to the administra-
tion bill is inconsistent with our aviation interests, with our overall
foreign policy interests, and with our traditional concepts of alloca-
tion of powers. As the Supreme Court said in the Waterman case, in
the field of international aviation, legislative and executive powers
must be pooled, “to the end that commercial strategic and diplomatic
interests of the country may be coordinated and advanced without
collision or deadlock between the agencies.”

V. CONCLUSION

In conclusion, I would like to reiterate the State Department's un-
qualified support for HL.R. 6400. We believe that this bill deals ade-
quately and effectively with both the long-run and short-run problems
of international air transportation. Passage of this bill would finally
put us on a_par with the other major aviation countries all of which
appear to have similar ratemaking and stispension authority, and per-
mit us to defend U.S. aviation interests in our discussions and nego-
tiations with them.

That is the conclusion of my statement, Mr. Chairman. I, of course,
would be happy to answer any questions you or members of this com-
mittee may have.

The Caamyan. Thank you very much, Mr. Chayes, for your state-
ment. on this important matter,

I believe you testified in the Senate on 1540, did you not ¢

Mr. Cnaves. I did not testify in the Senate on this legislation, Mr.
Chairman. I testified in the Senate last year, on May 15, 1963, before
Senator Magnuson’s committee when the air fare controversy broke
out, last year, and I testified then on behalf of legislation generally
similar to that which is before you today, H.R. 6400. \

The Cuamaan. You, of course, know the position of our own
industry !

Mr. Cuaves. Yes, sir. I heard some of the testimony here by M.
Tipton, and they, I think, oppose legislation entirely, and if there is
to be lagislation, I think they don’t support this bill but would sup-
port a different kind of approach.

The Cuamyax. Well, they support, if there is legislation needed,
according to their views, they would support legislation that would
give suspension

Mr. Caaves. Yes, sir.

The Cuamraan (continuing). Authority.

Mr. Cuayes. I have commented a little bit on the problems we see
with that approach in my statement. It seems to me that the prob-
lem with that approach is that if you get into a situation like we got
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mto last spring, why, both sides suspend the rates and we are in nego-
tiation in a deadlock; whereas if you have the administration bill,
H.R. 6400, we can require our rate to go into effect pending consulta-
tion and arbitration.

Now, to us this has two advantages, In the first place, it has the
advantage that pending a settlement of the matter by negotiation or
arbitration the traveling public and, particularly, the American travel-
ing publie, is getting the benefit of the lower fare because that would
be in effect instead of suspended.

Secondly, it seems to us also that the experience generated through
the use of the lower fare would be helpful either to the negotiators
or the arbitrators in coming to a conclusion whether the lower fare
is or is not harmful; whereas again if both fares are suspended, the
negotiators or the arbitrators are essentially required to speculate on
what the consequence of the lower fare would be.

Therefore, in our view, suspension is half a loaf, because of the spe-
cial provisions of the Bermuda article, and we would like the whole
loaf 1f the committee and the Congress see the situation as we do.

The Caamyan. Well, it raises several questions in my mind that we
have reached at this stage in our experience. In the first place, 1
suppose our Government has adhered pretty much to the policy of
ITATA conferences or similar conferences.

Mr. Cuavyes. That is correct, sir; and I should say, Mr. Chairman,
that I do not anticipate, and I do not think anyone in the executive
branch or in the CAB anticipates, that under the proposed legislation
the ratemaking process will be any different in general, from what
it has been in the past; that is our belief is that our carriers will, as
in the past, zlllvmll [IATA conferences, and that the conference will
agree on the rates, and if the rate is a satisfactory one, as we have
usually been able to work out in the past, why, those rates will 2o into
effect without any further problems or activities by the Board, just
as they do under the present system.

The new rate authority will be used only in the case where our
people, the CBA, consider that the TATA rate is an inappropriate one,
as it did last spring.

I may say then it had the general concurrence of the carriers in
thinking that the IATA rate was too high even though the earriers had
gone along with the conference for the sake of agreement. But only
in such a situation would the Board use the authority that is now being
granted.

In general, the ratemaking process would be exactly the same. It
would operate through the IATA conference and, of course, everybody
understands that in a conference like that acting basically on a unanim-
ity principle you cannot have everything your own way. DBut we
would like to be in a position to exercise the full force of the bargaining
power of the United States through our carriers in those conferences.

The Crairyan. As a matter of practical application, if this power
were given by the U.S. Government to the CAB, would it not actually
transfer certain power and authority of the U.S. Government into the
IATA conference where rates were being determined ?

Mr. Cuavyes. No, sir. 1 think that if the statute is changed only
in the respects that are suggested in H.R. 6400, it is clear that the sta-
ute still contemplates conference agreements, because it still gives the




156 AMENDING FEDERAL AVIATION ACT OF 1958

Board aunthority to approve or disapprove those conference agree-
ments,and I would think that,as I say, in the——

The Cruamyan. But the Board does not now and, I think you have
said so, the Board does not, have any affirmative authority with ref-
erence to fixing of rates.

Mr. Cuaves. Yes, that is correct, sir.

The Cuammax. If they did have then that affirmative authority
\w.'mlﬂ(:; ordinarily go right into the ratemaking conference; is that not
right ¢

Mr. Criaxes, Well, I donot think so.

The Cuamryan. Why wouldn’t it ?

Mr. Ciraves. Well, Mr. Chairman, I think that ratemaking confer-
ences would act pretty much as they do now. The carriers would go
into the conferences. They would get some form of advice from the
CAB as to the general position which the CAB was prepared to ap-
prove.

If the conference came to a result within that general position, why,
the CAB would simply approve the conference rate as it does now, and
there would be no need for resort to the powers conferred in this legis-
lation.

The Crammay. Did the CAB participate or give its expression of
views with reference to the Chandler conference ?

Mr. Craves. I think it did, Mr. Chairman. I think the CAB al-
ways gives policy advice to American carriers going into those con-
ferences.

The Cramman. Was there anything that went into that conference
to indicate that the CAB was opposed to the ratesithat they agreed to
in that conference?

Mr. Cuaves. I have the recollection that there was an indication
that the CAB was not satisfied with those rates. But if you will per-
mit me to check with my colleagues here I can give a more precise
answer.

Well, let me say that the CAB policy direction of this kind is not
made public, and my colleagues tell me they don’t recollect either
whether there was a specific direction on those rates.

On the other hand, it was generally known that the CAB was look-
ing for, as were the carriers, lower rates rather than the higher rates
which eame out of the Chandler conference,

The Cuamyan. We have had, I think, divergent views, and we
might as well get you into it. What other government that you know
of has similar powers to fix international rates?

Mr. Cuaves. Almost all of the major governments have it in one
form or another. That is, not every government has the same system
of regulatory agencies that we have developed for ratemaking but, as
somebody pointed out the other day, in cases of wholly owned govern-
ment airlines, the rates are, in effect, governmentally set. The Cana-
dians have, I think, ratemaking authority of the kind that would be
sought here. So each government works it out through its own peculiar
institutions, its own special type of institution. Ours happens to be
a regnlatory agency.

The Cuamsan. Does any government that you know of have au-
thority, after the IATA conference has met and agreed on the rates,
if they do agree on the rates, then to disagree and suspend that rate
and to fix a different rate?
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Mr. Crrayes. ‘Surely. ‘The Canadians did so last year and, I think,
the Irish went along with them. So there just wasn't any question
about that.

The CramryMan. You have discussed at some length the two pro-
visions of the articles, the agreements under the Bermuda-type agree-
ment, paragraph (e) and paragraph (f).

Mr. Ciraves. Yes, sir.

The Cizamaax. Now, (e) and (f) were in effect and no doubt were
the vehicle used last year in the controversy over the United Kingdom.

Mr. Caves. Well, that is in general correct. Paragraphs (e) and
(f) were both in the agreement that subsisted between us and the
United Kingdom. But because of our sitnation, the fact that the
CAB did not have ratemaking authority, (f) was the one that was
applicable; yes, sir.

The Craamaran. All right.

Now. we had not given the power to take steps to protect ourselves,
had we?

Mr. Crayes. I do not think we had. T testified at that time that
we did not have power to protect ourselves. We wished we did.

The Crzamman. Could the State Department have done so!

Mr. Craves. 1 do not think so. I testified then that we could not,
that there was no authority in domestic law even under paragraph (f)
where the contemplated action is a suspension, that we had no author-
ity in domestic law to suspend. The agreement authorized us to do
<0 insofar as our international obligations were concerned. The agree-
ment says that if we do suspend, why, the British could not have ob-
jected. But, as I said last year, that did not give us domestic author-
ity, did not give the President or the CADB or the Secretary of State
or anybody else authority under our domest ic constitutional system
to suspend, and so we didn’t have power to suspend under subpara-
graph (f) of the agreement.

The Ciramarax. If that is the ease, the Board did not have author-
ity, under what authority did (hairman Boyd proceed to bring about
sich negotiations?

Mr. Crayes. Well, we simply had to acquiesce in flying at the other
rate. at the higher rate, until a settlement was negotinted out. It is
my personal belief, although others may have a different view of this,
that we could have negotiated out a better settlement if we had this
anthority of H.R. 6400.

The Cuamarax. But yon did that under the present article (f) in
effect, did you not ¢

Mr. Ciayes. Yes, that is what happened. We had to fly at the
higher rate through most of the summer. -

The Cramyax. It has been testified here that the Board or we got
what we wanted finally.

My, Craves. Well, we got a compromise between what we wanted
and what the Europeans wanted, and we got it after a whole summer
i1 which American tourists were flying to Europe at rates which we
thought were too high and which our carriers thought were too high.
There was no difference, as you recall, between the Government and
the carriers on this point last year. The carriers had agreed to the
Chandler conference rate schedule because, as they said, they had
bargained as hard as they could, and they went along for the sake of
agreement. But they were prepared and interested in flying at the
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lower rates. So there was not any disagreement between us and the
carriers that the lower rate was the proper one.

The Cmamman. Well, suppose we had gone along—say we had
6400——

Mr. Caavyes. Yes, sir.

The Cramyan. And we had gone along with the agreements, such
as the Chandler agreement and the TAT! agreement, and they were
filed with the Board, and the Board approved them. Now what hap-
pens to 64007 |

Mr. Caayes. Well, that is exactly what T am saying, Mr. Chairman.
In the ordinary case, which has really been the case year in and year
out, up until last year, where the conference, the IATA con ference, is
able to reach a rate agreement that is satisfactory to the Board and to
American interests, the Board will exercise its authority under the act
to approve that TATA conference agreement, and there will be no
occasion for the exercise of the authority granted by H.R. 6400.

The Cramaax. I do not understand that ILR. 6400 is a bill that
says that the Board may proceed if it wants to and if it wants to ignore
it 1t can do so.

Mr. Craaves. Well, that is correct.

The Caamman. How then can you say, on the one hand, Mr. Chayes,
that the agreements can be carried out, as has been experienced in the
past, a.ndaﬁled and approved, and then forget about a law that requires
the Board to fix rates ip

Mr. Craves. Because, for two reasons, Mr. Chairman. No. 1, H.R.
6400 is only an authorization. Itisnota direction.

No. 2, the statute——

The Cramwman. What is an authorization by law if it is not a di-
rection to the agency to carry it out?

Mr. Cuaves. It gives the Board that power. But, secondly, the law
will still contain the section which permits the Board, if it chooses, to
apljrove conference rates, so it has two authorities. It can proceed in
either of two directions. It can proceed under the authorit y granted
by HLR. 6400 to set rates in an ordinary ratemaking procedure or it
can execise its authority under the other portion of the act to approve
a rate .l%read upon by the TATA conference.

64'[‘]13 HAIRMAN. Let me read this to you, paragraph (2) of H.R.
100 :

It shall be the duty of every air carrier and foreign air carrier to establish,
observe, and enforce just and reasonable individual and Jjoint rates, fares, and
charges, and just and reasonable classifications, rules, regulations, and practices
relating to foreign air transportation,
et cetera. )

Mr. Craaves. Yes, sir; and it can discharge that duty by filing an
IATA conference rate schedule that the Board approved, that is all;
and as you know, section 412 of the act says exactly the same thing:

Every air carrier shall file with the Board a true copy of every contract or

agreement affecting air transportation relating to the establishment of trans-
portation rates, fares, charges or classifications or—

and so on.
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And then:

The Board shall by order disapprove any such contract or agreement if it finds
it to be adverse to the public interest or in violation of this act, and shall by order
approve any such contract or agreement that it does not find to be adverse to
the public interest.

The Cramrymaxn. I just have never thought about any provision of &
bill giving the Board the ratemaking authority to fix rates, that they
could ignore carrying their duty on a just and reasonable basis or
fair and reasonable, I believe, was the term used before.

Mr. Cuaxes. That is correct, Mr. Chairman.

The Craamman. And I think you had better take another look at
this thing and find out what our courts have held with reference to the
authority of the regulatory bodies in ratemaking proceedings and the
requirement, that the ratemaking agency, whatever it may be, has to
carry out its duty and responsibility. After all, I think the courts
should have decisions as to whether Lﬁe duties are fulfilled and whether
they are carried out, and I just do not understand the position that you
take here as to ratemaking procedures. I am going to follow up with
some further questions, but I do not want to take all the time, or get
into an argument. I do think that we have got to direct these ques-
tions and to get answers.

Now, proceeding in another direction

Mr. Caaves. Could I just make one comment on your last point,
Mr. Chairman?

I agree with you that if the Board should choose to exert the au-
thority granted by 6400 regardless of what IATA says it can do so.
But it also can fulfill the statutory requirement established in 6400
through the exercise of its approval authority under 412(b) which
says that it may approve any contract or agreement affecting rates that
it finds not to be adverse to the public interest or in violation of this
act. So that if it finds that the rates established by IATA are just and
reasonable or whatever the words are, it can approve that contract and
then without any further ratemaking procedure the conference agree-
ment, will go into effect, and that is—I think I speak for the admmis-
tration when I say this—what is contemplated as the ordinary
approach.

You cannot throw out a procedure and a tradition that has operated
in this industry from the beginning and put in a brandnew one.
Other countries have regulatory authority as well, ratemaking au-
thority as well, but they still in the ordinary case act through the
IATA conference machinery and that is what is contemplated.

The Caamyan. That is what disturbs me, very frankly, about this
whole thing. Here we are in the field of ratemaking, and we have
long since 1n this country established procedures for ratemaking and
ratemaking authority, and it can be carried out as we have develo
it on a domestic or interstate basis. But when we get involved with
international competitors, we have an entirely different situation.

I do not see how, as it has been testified to here, you can apply the
same rules where you have got international rates to deal with as you
would, say, here, on a similar basis as we deal with domestic rates.
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It is just not in the books, as I see it, and I do not see how you can
say that, “We give you the authority. Don’t do it if you don’t want
to.”

I just do not believe that is what the language in this bill provides.
I want to explore that a bit further.

But the Department, on its own, has started out in a new direction,
and you have the new form that you testified you have agreed to with
Mexico.

Mr. Cuayes. Yes, sir; one or two other places.

The Caamaan. Three places, I believe.

Myr. Cuayes. Yes, sir.

The Crairaran. Now, in that agreement you have set a new formula,
have you not ?

Mr. Cuayes. Well, we, in consultation with the CAB and others,
have developed this form. As I said in my testimony, consideration
of the new form in the light of developments since 1960, when it was
first worked out, have led us to believe that it is not as widely applica-
ble as we had thought before ; that with the major commercial air coun-
tries, members of TATA, we ought to stick pretty close to the Ber-
muda form. But that the standard form is a valuable addition in
the case of countries that are not members of TATA where we face
the problem of destructive rate cutting.

The Cuamraan. In other words then, this program under this bill
would be applicable to countries where you have the Bermuda-type
agreements, and with countries you have no agreements at all.

Mr. Cuayes. No. It wonld also be applicable in every case and to
all kinds of agreements, hecause it gives suspension authority, and
that could be exercised under the new form.

It gives rate-fixing authority or suspension authority. Both of
those could be applicable under the Bermuda-type agreement, and it
gives ratemaking or suspension authority which could be applicable
where we do not have any rate article at all. So this bill would give
us the necessary authority to deal no matter what kind of rate article
we would have,

The Cuamyman. You do not consider the new form agreement with
Mexico, the United Arab Republie, and the other one——

Mr. Craayes. New Zealand, I think.

The Cragaan. New Zealand, I'think, you don’t consider that fo be
a different policy from what we have adhered to, the Bermuda-type
agreement all these years? :

Mr, Cuaves. It is a change in the Bermuda-type rate article and,
as I say, we have reconsidered the consequences of that change, and we
do not believe now that the new form has as wide applicability as we
did some years ago. We still think there is a lot of room to maintain
the Bermuda article with certain countries, and the new form with
others, depending on their general position in international civil avia-
tion, their practices, the history of their competitve activities, and so
Ol11.

The Cramaan. I have taken entirely too much time.

My, NewseN. Mr. Chairman, this IATA agreement, some of us are
not familiar with the background of the IATA agreement. By what
authority did this thing get started up, and I wonder if it would not
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be a good idea to give us a little background, some of us who did not
live with the history of it.

(Discussion off the record.)

The Cramrymax. Mr. Springer?

Mr. Sprincer. Mr. Chayes, what all is included under the conduct
of foreign policy ?

Mr. Caves. Well, I would suppose that is a very general kind of
category. It includes all matters a ffecting our relations with other
countries in the world when used generally in that way, I would
think.

Mr. Wirrrans. It is like trying to define interstate commerce.

The Cramrymay. Under the civil rights bill. | Laughter.]

Mr. SpriNGER. You say consequently any controversy over air rates
is likely to arise through the diplomatic level and spill over into areas
of broad political concern.

Mr. Cuayes. Yes, sir.

Mr. SerinGer. Well now, what are the areas of broad international
political concern ?

Mr. Crayes. Well, I think I tried to state at the beginning of my
statement what we thought were the sorts of foreign yolicy 1nterests
that are at stake in our civil commercial internationa air policy. 1
did so at page 2 of the statement, in which I said that the—
interests of the United States are served by the lowest international rates
which yield a reasonable rate of return to our airlines. The U.S. citizens trav-
eling abroad are entitléd to reap the full benefits of the great economies of mod=
ern air technology.  The aircraft industry stands to gain from rates whieh are
low enough to expleit fully the potential demand for transport aircraff. Our
overall policy objectives of achieving a prosperous, peaceful, and free world are
gerved by international air rates which encourage travel.

Mr. Serixcer. You are talking about very, very general things.
What I am trying to pin down is how do you expect to use these in a
diplomatic way ?

Mr. Crzayes, Well, I think the point is that it is very difficult for
us to pursue these objectives effectively, as last year’s rate controversy
showed, unless the Executive and the CAB together have the authority
to act and to set these rates.

Mr. Serincer. Let us assume that the CAB does have the authority,
sukalmsv they have it now. How would you be interested in it?

Mr. Crayes. We would be interested fo make sure that the action
of the CAB itself did not in one way or another adversely affect our
relations with a particular foreign partner involved.

Mr. Serixeer. Suppose it did, suppose it did adversely affect it.
You are interested, but do you have any powers to do anything with
rates even though it does adversely affect it ?

Mr. Crayes. Not the State Department itself, but the President,
yes.
Mr. Sprixcer. It might embarrass the President, but when you fix
a rate, isn’t that supposed to be an economic matter which determines
whether or not that airline can fly, and whether or not it can act
under the benefit, we will say, of the law which is set up?

Mr. Crayes. Well, it is, in general, an economic matter, just as the
question of whether a route should be oranted .or a permit should be
granted is, in general, an economic matter. But it may have foreign
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policy overtones, and the President is not allowed under section 801
to fix rates; he smllpl)r
Mr. SerinGer. Let me ask you, you touched on a very sensitive point

here, and I did not mean to interrulpt you, but I wanted to touch on
Jo you consider that a diplomatic

this point, the granting of routes.
matter or an economic matter ¢

Mr. Caaves. It can have important diplomatic aspects.

Mr. Serincer. Well, suppose it has a very important diplomatic
aspect, the granting of a route. Should that overcome the economics
of the situation ¢

Mr. Cuayes. It may be important enough to overcome——

Mr. Seriveer. Even though those who are operating over that
route may be at a terrific economic disadvantage?

Mr. Cuaayes. Well, nobody is forced to operate over any route that
he does not want to operate over.

Mr. Serinaer. Well, let us just say you have here a U.S. line which
is flying from New York to Mexico, which is a perfect example. If
you make it uneconomic for them and we get. off the route and let the
foreign line operate——

Mr. Crayes. Well, I donot think the President’s decision has in any
case that T know affected that. But in any event, as I was about to
say earlier, the power of the President under 801 is not to grant
routes or grant permits or specify what they shall contain, but simply
to approve or fliSﬂ]l{)I'ﬂ"E action by the Board. So that the essential
action, the essential responsibility for analyzing the economic——

Mr. Serineer. Let us stay with the granting of routes for a moment,

Mr. Crayes. Yes.

Mr. Serivaer. Who grants the routes?

Mr. Crayes. The Board grants the permit with the approval of the
President.

Mr. Serincer. With the approval of the President ?

Mr. Caayes. Yes, or the Board’s action is subject to the approval
of the President.

Mr. Serincer. Yes. Who helps negotiate that? Do you and the
Board?

Mr. Cuayes. The State Department negotiates bilaterally air agree-
ments with the assistance of the Board and with the assistance of the
carriers concerned. The State Department negotiates bilateral agree-
ments which establish a route framework; yes, sir.

Mr. Serixger. All right.

Now, the State Department is very much in the middle of this, is
it not ?

Mr. Craves. Oh, yes, sir.

Mr. Seringer. Right. When, we will say, Air France applies to
you that becomes a diplomatic matter, does it not

Mr. Crayes. Well, the practice has been all over the world that both
the Foreign Office and the carrier or the regulatory authority dicker
these things out together; that is, on our side we will have our de-
partment, we will have the CAB, we may have carrier advisers. On
the other side, let us say, there would be the French Foreign Office, Air
France, and maybe some others.

Mr. Springer. All right.
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Now, when you negotiate those, do you get anything in return?

Mr. Crayes. We get reciprocal considerations from the other side.

Mr. Seringer. What are the reciprocal considerations?

Mr. Crayes. Well, in the basic air agreement with France, for ex-
ample, we have rights to fly to Paris and beyond that

Mr. Sprincer. Did youn have those all'ea({y at the time?

Mr. Caayes. We negotiated them in 1946 on a reciprocal basis.

Mr. Serixger. Did you have all those rights before one was granted
with Air France for Mexico to New York City?

Mr. Cuayes. There have been changes in the routes since then.
There has been a lot of back and forth for that.

Mr. Serineer. Let me ask you what did you get for that?

Mr. Cuayes. Idid not participate in the 1958 negotiations.

Mr. Serincer. What did you get for that ?

Mr. Cuayes. But I know there were U.S. contentions made, and I
think some of them were resolved favorably, if I can consult a moment.

Well, I am reminded, which I should have remembered, that the
1958 negotiations took place in the context of a sitnation in which the
French had denounced the agreement, and the agreement would have
expired entirely at the end oga year, so in effect 1t was a renegotiation
of the entire agreement.

We got some additions in connection with Middle Eastern routes
and elsewhere in return for some of the considerations.

Mr. Serincer. Could you name some of those Middle Eastern routes
that you got in return ?

Mr. Cuaves, Could I submit for the record an exact statement on
that because I'm sorry, Mr. Springer——

Mr. SprixgEr. Let us assume that is true. I want to see what that
protocol was. You put it in the record.

Mr. Caayes. Yes,sir.

(The information referred to follows:)

STATEMENT OF THE DEPARTMENT OF STATE REGARDING THE GRANTS OF CERTAIN
RoUTES TO FRANCE AND AUSTRALIA

I. FRANCE'S ROUTE TO MEXICO CITY

France’s right to operate a service to New York and beyond to Mexico City
dates from the original postwar agreement signed on March 27, 1946, In the
same agreement, the United States obtained all of its basic rights to France. The
United States also obtained the “beyond rights” from the French Government
that now form the core of our international air transportation system. In the
agreement, eight major routes were granted to the United States as opposed to
five routes granted to France. The text of these route exchanges is attached
as exhibit A.

Air France obtained authorization from the Civil Aeronautics Board to oper-
ate this route under Order E-5947, dated December 14, 1951. But it did not
actually inaugurate service on the route segment to Mexico City until 1954, some
8 years after the agreement was signed.

II. AUSTRALIA'S (QANTAS) ROUTE TO NEW YORK AND BEYOND TO EUROPE

The 1946 United States-Australia Air Transport Services Agreement gave the
United States a route to Sydney via Honolulu, Canton Island (United States),
the Fiji Islands (United Kingdom), and New Caledonia (French) (optional).
The United Sttaes also obtained the right to continue from Sydney to Melbourne,
if and so long as third country carriers had this right. Australia obtained a
route to San Francisco and beyond to Vancouver via New Caledonia (optional),
Fiji, Canton, and Honolulu.
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At various times during the early 1950's, the Australian Government, asked
for rights to operate to Europe via the west coast and New York. Australia’s
request was formalized in an agreement dated August 12, 1957, following con-
sultations in May and June of that year.

Australin showed that an Aunstralian air route to Europe via the United States
was justified on strictly aviation grounds. The statistical evidence which was
submitted indicated that the volume of third and fourth freedom traffic between
Australia and Europe via the United States was adequate to justify granting
the route under the traditional Bermuda standards. Furthermore, there was a
reasonable expectation of significant growth of this traffic. The evidence was
considered persuasive by both the Department of State and the Civil Aeronauties
Board.

These considerations for the route grant were reinforced by the continuing
uncertainty of conditions prevailing in the Middle BEast following the Suez
crisis and by the desirability of assuring improved communications between
Australia and the North Atlantic Community.

A copy of the original and amended route exchanges is attached as exhibit B.

IXHIBIT A

Roures To BE SERVED BY THE AIR CARRIERS OF THE FRENCH REPUBLIC

(Points on any of the routes may, at the option of the air carrier, be omitted
on any or all flights.)

1. France via intermediate points over the North Atlantic to Boston, New
York and Washington, and also the site of the United Nations Organizations ; in
both directions.

2. Frinee via intermediate points over the North Atlantic and Montreal to
Chicago; in both directions.

3. France via intermediate points over the North Atlantic to New York and be-
yond to Mexico ; in both directions.

4. Martinique via Guadaloupe and via intermediate points to Puerto Rico and
beyond via the Dominican Republic to Haiti: in both directions.

5. Indochina via points in China and Hong Kong to Manila : in both directions
(provided that this route is subject to the approval of the Government of the
Philippine Islands).

Nore—For the purposes of the present Schedule, the term “North Atlantic”
shall mean that part of the North Atlantic Ocean north of a line from Key West,
Fla., to Bermuda, the Azores and Lisbon, including these points,

Rovres To Be SErvED BY THE AIR CARRIERS OF THE UNITED STATES

(Points on any of the routes may, at the option of the air earrier, be omitted
on any or all flights.)

1. The United States via intermediate points over the North Atlantic to Paris
and beyond via intermediate points in Switzerland, Italy, Greece, Egypt, the
Near East, India, Burma and Siam to Hanoi, and thence to China and beyond ;
in both directions.

2. The United States via intermediate points over the North Atlantic and Spain
to Marseille and beyond via Milan, Budapest, and points south of the parallel
of Budapest to Turkey and thence via intermediate points to n connection with
route 8 and beyond on sgaid route; in both directions.

3. The United States via intermediate points over the North Atlantic, and
Spain to Algiers, Tunis, and beyond via intermediate points to Egypt, and be-
yond via route 1; in both directions.

4. The United States via intermediate points to Dakar, Pointe Noire, Brazza-
ville, and beyond via intermediate points to the Union of South Afriea; in both
directions.

5. The United States via intermediate points to Guadeloupe, Martinique, and
beyond via intermediate points to French Guina, and beyond in South Ameriea ;
in both directions.

6. The United States via intermediate points in the Pacific Ocean to New
Caledonia and beyond on one or more routes to Australasia (including Australia
and New Zealand) ; in both directions.

7. The United States via intermediate points in the Pacific Ocean and Manila
to Saigon, and beyond to Singapore and Batavia: in both directions.
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8. The United Stafes via

Hong Kong, Macao, and China to Hanol

and bevond ; in both directions.
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intermediate points in the Pacific Ocean, Manila,

and beyond via Siam, Burma, to India

Note 1.—For the purposes of the present Schedule, the term “North Atlantic”
shall mean that part of the North Atlantic Ocean north of a line from Key West,
Fla., to Bermuda, the Azores and Lisbon, including these points.

Exmmir B

AUSTRALIAN-UNITED STATES RoutE EXCHANGES

AGREEMENT OF DECEMBER 3, 1946

United States

Section I:

The airline of the United States of
America designated pursuant to the
present agreement is accorded rights of
transit and of stop for non-traffic pur-
poses in the territory of Australia as
well as the right to pick up and dis-
charge international traffic in pas-
sengers, cargo, and mail at Sydney, on
the following route:

The TUnited States via Honolulu,
Canton Island, the Fiji Islands, New
Caledonia (optional), to Sydney; in
both directions.

It is agreed that, if and so long as
the airport at Melbourne is used as a
terminal of an international air service
operated by an airline other than the
designated airline of the United States
of America, the designated airline of
the United States of America may pro-
ceed bevond Sydney to Melbonrne and
may in addition enjoy at Melbourne the
rights conveyed herein in respect to
Sydney.

Australia

Section 11 :

The airline of Australia designated
pursuant to the present Agreement is
accorded rights of transit and of stop
for non-traffic purposes in the territory
of the United States of America, as well
as the right to pick up and discharge
international traffic in passengers,
cargo, and mail at Honolulu and San
Francisco, on the following rounte:

Australia via New Caledonia (op-
tional), the Fiji Islands, Canton Island,
Honolulu, to San Franeisco, and (op-
tional) bevond to Vancouver; in hoth
directions.

AMENDED, AUGUST 12, 1857

United States

Section 1:

The designated airline of the United
States of Ameriea shall be entitled to
operate air services on each of the air
routes specified via intermediate points,
in both directions, and to make sched-
uled landings in Australian territory at
the points specified in this Section:

1. The United States via Honolulu,
Canton Island, American Samoa, the
Fiji Islands, New Caledonia, and New
Zealand to Sydney ; and beyond to-—

(@) Darwin and points in south-
east Asia, ineluding the Republie
of the Philippines, and beyond ;

() Melbourne and Perth, Cocos
(Keeling) Islands, and bevond to
points in sonth Asia and Africa and
bevond ; and

(¢) Melbourne and New Zealand
and beyond to Antarctica and
heyond.

2 The United States, including
Alaska, via points in Canada, Alnska,
the Knurile Islands, Japan and south-
east Asia, Including the Republic of
ihe Philippines, to Sydney and Mel-
hourne.

Points on any of the specified roufes
may at the option of the designated air-
line be omitted on any or all flights.

Australia

Seetion I1:

The designated airline of Australia
shall be entitled to operate air services
on each of the air routes specified via
intermediate points, in both direct ions,
and to make scheduled landings in
United States territory at the points
specified in this Section :

1. Australin vin New Caledonia, the
Fiji Islands, American Samoa, Canton
islands, Honolulu, to San Francisco and
beyvond to

(a) Vancouver and

(h) New York and beyoud to points
in the British Isles and beyond to Eu-
rope and beyond.
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Mr. Serineer. Let us go to Qantas.

Mr. Caaves. Yes, sir. :

Mr. SeriNGer. Qantas wanted to go the other route from Australia
to London, didn’t it, through the United States?

Mr. Craves. Yes. sir.

Mr. Seriveer. And you granted that route after persistent effort
on the part of the Australian Government ; you granted it.

Mr., bnm*m. That is correct,

Mr. Seringer. What did you get in return for that?

Mr. Cuayrs. I think that route decision was made essentially on
the ground that with the Middle East crisis and so on, it was desirable
that there be a connection between Australia and London that was not
subject to the hazards of interruption by Middle East crises, subject
to the vicissitudes of that unstable part of the world, and I think that
route was given on that basis,

Mr. Springer. There has never been an interruption of a route from
Australia to London at all.

Mr. Cuayes. That is correct.

Let me say again, Mr. Springer, I came into this office in 1961, and
I have not participated in this earlier proceeding.

Mr. Seringer. Mr. Chayes, I am not trying to blame you for what
took place before, but T want to get to these things on the record.
We did not get anything.

Mr. Crayes. No, but the judgment was made in light of the 1956
crisis in the Middle East, which was a serious one.

Mr. Sprineer, Now, actually that was not granted until quite long
after 1956, was it ?

Mr. Cuaves. That is correct.

Mr. Serincer. There wasn’t any danger of anything, was there?

Mr. Crayes. No.

Mr. Springer. And you do not know what the U.S. Government

ot ?
# Mr. Crayes. No. T think there was very little quid pro quo there
except the assurance that the Australians who are, after all, an ally
of ours, and are way out in a remote part of the world—the assurance
that they would be more strongly and more effectively connected up
with the rest of us up here in the Atlantic part of the world.

Mr. Serincer. All right.

Now, then, what you are saying, sir, is what T am trying to get to,
that what the State Department wants is the leadway and the flexi-
bility to use airline rates and routes for diplomatic purposes not asso-
ciated with airlines; isn’t that true?

Mr. Crayes. But not at the expense of the economic viability of the
route or the carrier. I don’t think that the——

Mr. SeriNger. Just a moment. Aren't you contradicting your-
self? You said a moment ago if they didn’t want to fly the route
and wanted to get off it, to get off it.

Mr. Crayes. What T said was in an extreme situation, and the facts
bear that out. None of these situations have, in fact, compromised
the economic viability of our carriers. They continue to be the most
effective competitors and the most effective carriers in the world.

I do not mean to say that if it was not for some of these thinks they
would not be carrying more passengers, sure they would. But it is
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quite a different thing to go to the pIoint of sa inE it would affect the
economic viability of the carrier. do not think the Department 18
interested in undermining the effectiveness of our carriers which we
regard as an immense asset overall to the U.S. foreign policy.

Mr. Serivcer. 1 asked you about the routes and I think you have
come out, and you have said that you were using airlines for other
purposes than the routes themselves—you are using them for other
purposes, diplomatic purposes.

I want to come to rates. Isn’t that exactly what you want now ¢
To be able, at the White House level, to make decisions? And this
is really you, for you will make the decisions and they will be recom-
mended to the President. The President probably is not going to
know what is going on, except your decision is going to be sent up there
and he will be advised of it. = But isn’t what you actually are going
to do is to use this bargaining for rates at the State Department level
for the purpose of getting leverage in some form of diplomacy ?

Mr. Caayes. Well, Mr. Springer, again T would say that is an ex-
aggerated statement of what1s involved here.

Mr. Serincer. I do not want to argue with you, but what you said
about Quantas is exactly what I think you want to use this for, and
there frou said you wanted to make Australia a stronger ally of ours—
something to that effect.

Have you traveled abroad and seen communiques on desks abroad ?

Mr. Caayes. Oh,yes.

Mr. Sprincer. Now, isn’t this what they say in many instances, “The
Government of France” or “the United Kingdom is pressing us hard
on this issue. Now it will make it much easier for me in this office

to get an agreement on some{hinﬁ else that is here on my desk at the

same time 1f we can get a favorable decision on this matter?”

Mr. Cayes. Well, I do not believe, Mr. Springer, that you find
all of us as sensitive as that. I think you will find that in the contro-
versy last summer, for example, the State Department, as I then testi-
fied, as I reiterate now, was in favor of the lower rates and would have,
if we had this authority, would have gladly and enthusiastically con-
curred in its exercise.

I do not mean to say, Mr. Springer, and I do not want to lack can-
dor in talking with you, I do not mean to say that there may not be
times when a rate decision so adversely affects the foreign policy inter-
ests of the United States that there ought to be a presidential review
to see whether it does or not.

On the other hand, these decisions are primarily economie, primarily
based on economic considerations. That is why the initial responsi-
bility for developing these considerations is placed in the CAB. 1]
know of no case in the past, and T can really hardly conceive of a case
in the future where the President’s decision would be at the expense
of the economie viability of the airlines.

; l\gr. SerinGer. What purpose would the President want this power
or?

Mr. Crayes. Well, T think we have gone over pretty clearly what
purpose he would want it for. That is why the Federal Aviation Act
of 1958 put the power in with respect to routes and permits, because
people understood that international aviation, although it is largely
a commercial venture and largely dictated by com mercial and economic
considerations, has these important political consequences.
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Other countries deal with their airlines in the same way and with
their route decisions, and it would be inappropriate, we think, and so
did the Congress in 1958, to deprive this count ry of the power to pro-
tect its interests in this way.

Mr. SeriNcer. What we arve afraid of is that you are not going to
protect them. We are afraid this is going to become a diplomatic mat-
ter, and thus far we have been trying to keep the question of rates out
of the diplomatic field. This has been the very purpose of them, and
this is why the law was drawn in such a Way.

But let us say we assume you give it to the CAB, and the CAB
makes a decision based on all the factors. Should there be any reason
any more of why the President should make a decision, we will Sy,
counteracting all the findings of the CAB than he should of the In.
terstate Commerce Commission or the Federal Communications Com-
mission? Don’t they take into consideration all of the facts tha you
have with reference fo rates?

Mr, Cuayes. The difference is that the Interstate Commerce Com-
mission is dealing with internal matters as to which, as the chairman
said, all of the considerations are within our own power; whereas here
you are dealing with foreigners who also have jurisdiction in the
matter,

In other words, there is a situation that does not apply in the inter-
nal field, and also the President’s authority in the foreign field is
rather different.

Mr. Serixeer. So you would substitute whatever judement the
State Department wants to make from the diplomatic standpoint for
the considered judgment based on the economics and all the facts
available of the CAB that it would have?

Mr. Cravyrs. T would not substitute anybody’s judgment, and again
T'must insist, Mr, Springer

Myr. Serrxarr. What do you do then if you would change it? Would
you substitute your judement if you made a change in the rate?

Mr. Caayes. T would like to say again that it is not the State De-
partment’s judgment. Tt is the President’s judgment, and the notion
that the President acts without really understanding what is involved,
I think, is not a very accurate picture of what has happened. These
matters are considered very carefully by the President on the basis of a
very full explanation to him of the facts involved, and a very full in-
quiry by him into the facts.

Mr. Serixcer. But, be that as it may, Mr. Chayes, yon are going to
substitute, whether it be the President or the State Department, and
I will assume what you say is true, although I doubt it because I have
had a lot of experience with the State Department and I know what
happened all during the 1950’ at the White House level with reference
to the State Department, because 90 percent of it was heard and de-
cided in the State Department, and the recommendation was made to
the President, and the reason wis sent up there. Somebody in the
White House OK'd it,and the President finally signed them.

But the point I am trying to make is, somewhere along the line you
are going to substitute your judgment, although you are nof experts
in the field, for the CAB in the decision they finally make based on all
the economics that they believe are in the public interest. You are go-
ing to subsitute it based upon some diplomatic maneuver that you feel
vou have to make,
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Mr. Crayes, The act as it now stands on the matter of routes and
as we hope it will stand on the matter of rates, provides the oceasion
for the President, if he so decides, in a particnlar case, that there are
overriding considerations of foreign policy, it provides the occasion
and the authority for him to give eifect to those overriding considera-
tions; and it may be

Mr. Serixaer. That is all, Mr. Chairman.

The Caamyan. Mr. Williams ¢

Mr. Wirtiams. Mr. Chayes, following the line of interrogation ini-
tiated by the chairman, I would direct your attention to page 4 of
H.R. 6400, beginning with the paragraph entitled “Rates and Pract ices
in Foreien Air Transportation.” Reading that more in the abstract,
it says:

Whenever the Board shall be of the opinion that any individual or joint rate,
fare, or charge demanded by any air carrier or foreign air carrier is or will be
unjust or unreasonable—

And so forth—
the Board may alter the same to the extent necessary to correct such injustice.

It goes further and says that it may issue an order that the air ear-
rier or foreign air carrier discontinue the practices.

It says further that the Board may in the aforesaid order set forth
and preseribe the lawful rate, and so forth, thereafter to be charged
and the practice thereafter to be made effective.

Now. the use of the word “may” leads me to believe that the provi-
sion places certain legal requirements on the Board, but also gives the
Board the right to determine when they will enforce them and when
they will not. Is that your construction?

Mr. Crayes. Well, T wonld not. Mr. Williams, want to—1I think,
may I say, that the Board and its counsel onght really to pronounce
on this. My judgment would be a little bit different than that.

I would think whenever the Board determines that it is the case
that there is an unjust or discriminatory rate, it has to take steps to
correct 1t.

Now, the "m:l‘\‘"

Mr. Wirnntass. What is the difference in the Board's “determining”
and “being of the opinion™?

Mr. Crayes. That is what T mean. Whenever after hearing, “it
is of the opinion,” that is a determination that the rate is unreasonable
or diseriminatory, I think it would have to correct it. T think that is
right.

Mr. WirLtanms, You think where the word “may™ is used it should
be “*shall”? ;

Mr. Crayes. Well, T think what it is saying is—I think it has to
alter the rate to the extent necessary to correct such injustice, yes.
And T think there is some section in the United States Code dealing
with matters of this kind which says that you can read these things
“may” or “shall” as the context requires. i

Mr. Wintiams, Should the Board determine, after notice and
hearing—

Mr. C'HavEs. Yes.

Mr. Wintiams (continuing). That certain rates are unjust and un-
reasonable, then doesn’t the use of the word “may” leave it within
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the Board’s discretion as to whether they shall alter these rates or fix
new rates?

Mr. Caayes. Well, I would not——

Mr. Winriams. In order to correct the situation ?

Mr. Cuayes. I would not assume the Board had any discretion
once it determined the rate was unreasonable, to leave an unreason-
able or unjust rate in effect.

Mr. WiLniams. With that in mind, would you have any objection to
changing that from “may” to “shall”{

Mr. Cuayes. I was going to say, Mr. Williams, that T think the
Board would have a lot of discretion as to the method it chose to
correct the rate, what kind of a plan or what kind of an order it might
make. But I do not think it would have diseretion, it is hard for me
to see how the Congress would leave it with discretion, to permit an
unjust rate to stay in effect.

Now, as to changes in the bill in this part, which is really the tech-
nical part of the bill, and primarily within the Board’s authority,
I think the Board and its counsel should be consulted rather than
me on changes in the language.

But my understanding would be that here, just as in any other rate-
making authority, once a determination has been made or an opinion
has been rendered that the rate is unjust or unreasonable, it is kind
of anomalous

Mr. Wituiams. You would then, as a matter of policy, advocate,
when a determination has been made, that it shall be the duty and
the responsibility of the Board to take such action as may be necessary
to correct it ?

Mr. Cuavyes. I think that is how this section would be read, sir.

Mr, Wituiams. All right, sir.

Now, in your statement on page 4, the second paragraph, speaking
of the 1960 standard form article, you say :

It provides that either of the contracting parties may prevent operation under
a rate which it finds objectionable,

And further in that same paragraph :

The effect of H.R. 6400 would be to give the U.8. Government powers of
suspension equal to those enjoyed by the foreign governments with whom this
form of rate article is in force.

Now, as I read FLR. 6400 it gives the CAB power to fix the rates
of foreign carriers; isn’t that correct !

Mr. Crayes. Yes, and to suspend, I think, as well.

Mr. Winniams. Yes. How would the bill work under the new rate
article on the so-called non-Bermuda situations insofar as fixing rates
on foreign carriers is concerned? How would you apply the rule of
just and reasonable ?

Mr. Cuavyes. I think again the foreign carrier would simply file
his rates as he is required to do under the bill, 6400—Iet me just read
the section, it is the one that the chairman read—yes, section 1, sub(2) :

It shall be the duty of every air earrier and foreign air earrier to establish,
observe, and enforce just and reasonable individual and joint rates, fares, and
charges, and just and reasonable classifications—

And so on. The foreign carrier would file his rates as he does now.,
and if the Board or anyone else thought that they were unjust or
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unreasonable there would be a hearing, and the question whether those
rates were reasonable or not would be determined at the hearing, and
at the end they could be either altered or suspended or whatever 1t was,
and there may be—

Mr. WirLiams. Would the Board have the authority to require that
these foreign carriers bring their books before the Board so that they
can make a determination as to whether it was a just and reasonable
rate?

Mr. Ciayes. Well, we have, as you know, some difficulties in con-
nection with the production of documents and books and records
abroad, particularly involving the activities of foreign governments.

I think the situation would be somewhat easier here in the air
situation where rate regulation and rate setting of this kind has been
traditional, that it migT)L be in some of the other cases that we have
had to deal with. But I think the question might be the reverse,
Myr. Williams. The carrier would be required to defend the reason-
ableness of the rates that it has filed and, therefore, it would bear the
burden of establishing on the basis of documentation, economic evi-
dence that the rates it had filed were just and reasonable.

Mr. WiLiams. Your statement, just the general context of your
statement, leads me to believe that you suggest that suspension might
be the more desirable power of the two; is that correct?

Mr. Cuaves. No, sir. 1 think that it depends on the situation
whether suspension or rate setting will be the desirable power. Where
the question is a destructively low rate imposed by the foreign carrier,
then we need suspension. Where the issue is whether we can go for-
ward at our own rate as it was last summer, then we need the rate-
setting power. So we need both, depending upon what the situation
that we are confronted with is.

Mr. Wirnrams. I believe that is all, Mr. Chairman.

The Caamryan. Off the record.

(Discussion off the record.)

The Cramyman. The committee will adjourn until Monday morn-
ing, next Monday, at 10:30, at which time the members will be here
and will be immediately recognized for questions.

We will have Mr. Boyd back at that time, too.

(The following statement was received for inclusion in the record:)

STATEMENT OF CLARENCE D. MARTIN, JR., UNDER SECRETARY FOR TRANSPORTATION

Mr. Chairman and members of the committee, my name is Clarence D. Martin,
Jr., and I and Under Secretary of Commerce for Transportation. I appreciate
the opportunity to appear before this committee and to speak on H.R. 6400 and
S. 1540, bills which would amend the Federal Aviation Act of 1958 to provide
for the regulation of rates and practices of U.S. international air carriers and
foreign air carriers in foreign air transportation similar to the regulation of
rates now in effect over domestic air transportation. My comments will be
briefly summarized.

The Department of Commerce has broad responsibilities in the area of inter-
national commerce and would support legislative action to implement the powers
of the Civil Aeronautics Board to set rates which are reasonable and which
would encourage the growth and expansion of our international commerce and
travel. The Department is on record as favoring 8. 1540 by letter of May 23,
1963, addressed to the chairman of the Senate Commerce Committee, and included
in the hearings before that committee on May 15, 16, and 20, 1963. The act
now under consideration differs in only one respect from 8. 1540 as introduced
and supported by this Department. The language in the original bill provided
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that the Civil Aeronautics Board's orders regarding rates for international
transportation be subject to approval by the President. The act provides that
the CAB orders regarding rates be reported to the President before publication.
Action calling for approval by the President is in consonance with his consti-
tutional responsibility in foreign affairs. Under the Federal Aviation Aect of
1958, the Civil Aeronautics Board's proposed decisions in international route
awards, both fo U.8, international and foreign-flag carriers, are subject to the
approval of the President. Logic would dictate that the President approve
CAB action on international rates as well as on agreements on international
routes, We wonld therefore support 8. 1540 if amended to retain the Presi-
dential approval clause.

You will recall that the President’s international air transport policy, approved
by him in April 1963, recommended that Congress adopt legislation which would
give (o the CAB the anthority, subject to approval by the P'resident, to control
rates in international transport to and from the United States. This would be
similar to the power presently residing in the CAB with respeet to domestic car-
riers. Certain foreign governments now have the power unilaterally to control
the rates of U.S, air earriers, but the power of the United States to control the
rates of foreign earriers does not exist. The proposed legislation would remedy
this inequity and would give the United States coutrol over the rates and prac-
tices of both U.8. international air earriers and foreign air carriers operating into
the United States similar to that now held by foreign countries in corresponding
situations. In other words, the legislation, if enacted, would remove U.S. interna-
tional air eavriers from foreign control over their rates and practices and would
give the Board discretionary aunthority to presceribe rates and practices as well as
to suspend rates in foreign air transportation. These ratemaking powers would
be parallel to those now applicable to domestic interstate transportation.

The Civil Aeronautics Board has been seeking rate legislation in foreign
air transportation periodically over a considerable span of time. The legisla-
tion has been approved and recommended to the Congress by the President and
the Department of Commerce has endorsed and continues to endorse 8. 1540 if, as
previously suggested, the act is amended so that CAB action in this area would
be submitted for 'residential approval as provided for in the original bill and
in H.R. 6400,

Again, thank you for the opportunity to express the views of the Department
on this subject.

(Whereupon, at 12:05 p.an., the hearing was recessed, to reconvene
at 10:30 a.m., Monday, June 1, 1964.)
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House o REPRESENTATIVES,
Cosanrres o8 INreErsTaTE AND FOREIGN COMMERCE,
Washington, D.C.

The committee met, pursuant to recess, at 10:50 a.m., in room 1334,
Longworth House Office Building, Hon. Oren Harris (chairman of
the committee) presiding.

Mr. Moss. The committee will be in order.

Mr. Schenck. I believe you have some questions.

Mr. Scieyek. Thank you, Mr. Chairman.

I want to just review my own thinking on this because 1 have Mur.
(hayes’ statement here, and 1 have one or two (uestions.

Mr. Chairman, I believe, as we finished, Mr. Williams had asked
him some questions and Mr. Springer had covered many of the points
I had in mind so if you don’t mind, I hope this will not be repetitious,
Mur. Chayes.

I was particularly concerned about your statement beginning on
page 8 referring to Senate bill S. 1540 which is identical to H.R. 6400,
with the exception that the Senate removed requirement of review and
approval by the President.

I understand that the President would like to have such authority
and perhaps there is some just ification for it: 1 would like to call your
attention to the fact that we Members of the Congress, however, are
constantly receiving mail from our constituents wanting to know
whether we Members of the Congress can do this or that about some
foreign policy situation, and while it oives us a very convenient out
to say that the President is, under the Constitution, exclusively respon-
sible for determining and administering foreign policy, that doesn’t
satisfy our constituents very well.

I noted that, for example, Congress has been abrogat ing its author-
ity in this field on a number of matters through the years and this has
put many of us in a very difficult position.

The question of tariifs and that sort of thing, which as I recall, long
before I came to Congress was the responsibility of the Congress was
inred over to the President and hence has been made a responsibility
entirvely at the discretion of the President, is that not so?
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STATEMENT OF ABRAM CHAYES, LEGAL ADVISER, DEPARTMENT
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Mr. Caaves. Well, T don’t think that is so, Mr. Schenck.

The authority to negotiate reciprocal agreements has been delegated
to the President subject to the limitations prescribed by statute.
Within those limits the President has discretionary authority to act
if he makes findings about the reciprocal character of the agreements,
and about the need for them.

The power is granted at relatively short intervals—I think 5-year
intervals have been traditional—so that Congress has a chance every
5 years to review the exercise of the authority, and to withdraw it if
it chooses.

So that this system which has dated since 1934, under administra-
tions of both parties has, I believe, proved to be a workable and sat-
isfactory division of responsibility and authority between the Con-
gress and the President in the field.

I recall that it was Senator Vandenburg who said after the Smoot-
Hawley tariff which was the last tariff bill enacted by Congress that
if he had to go through that again he would resign from the Senate.

So, I don’t think this was any situation where the President took
something from Congress or Congress gave up something against its
will.

Mr. Screxck. What I was trying to point out, Mr. Chayes, is it not
a fact that perhaps there is a difference in the problems which have

changed since 1945 and with the expenditure of tremendous sums nf
money for the Marshall plan and other foreign aid programs rmlln‘ov-

ing the ability of other nations to compete with American labor
through the building of modern plants and so on that this has created
a very serious problem in the employment of people in this country.

Mr. Craves. Well, T would say two things, we are getting into a
discussion of the trade program. It is true also that Congress has
made provision for relief both for industries as a whole, which are
damaged by excessive imports due to tariff cuts, and has also more
reco.nﬁi' in the Trade Expansion Act of 1962, made provision for
assistance to particular plants or particular workers who may be dis-
placed because of excessive imports due to tariff cuts.

So, that it seems to me Congress has had this in mind, has exercised
its authority with respect to it, and has dealt with the problem. It
has dealt with it legislatively in the traditional way.

Mr. Scaexck. Well, I think some of what you say may be true so
far as the Trade Agreements Act which made it possible to negotiate
these various agreements with other nations.

‘We have current problems, however, such as the importation of huge
and growing quantities of beef which is causing a substantial distress
among a great many cattlemen for which they are seeking relief with-
out too much success. We have had a number of bills introduced,
I believe, and referred to this committee to label such imported beef
so that the people would be made aware of the country of origin of the
beef they were purchasing, and yet that presents many difficult prob-
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Jems because it would be intermixed with American-produced beef and
other meats and so forth.

Now, back in 1961 when there were extensive considerations of the
law having to do with the Shipping Act, amending the Shipping Act
of 1916 one important question there was the authorization of the
steamship carriers and conferences to enter into fair dual-rate con-
tracts with shippers. That, I believe, that law, passed in 1961, Public
Law 87-346 provided that the “Maritime Commission shall disapprove
of any rate or charge filed by a common carrier on water in foreign
commerce with the United States or conference or carriers which after
hearing it finds to be unreasonably high or low as to be detrimental to
the commerce of the United States.”

Well now, when that shipping bill was before the Congress there
never was any request by the President to be given power to veto over
these maritime shipping rates, and for myself, I just don’t understand
why the President should have any authority to consider the matter of
rates on aireraft.

Mr. Crayes. Well, T would first argue that the tradition, of course,
has been different in the air transport area.

In the 1958 act, and before, the Presidential review and approval
power has always been included. T think that represents a recognition
by the Congress that foreign policy elements may enter into air nego-
tiations in a rather different way than they do into the maritime area.

As you know in the maritime area we start from a premise of an
industry that is internationally, at least, unregulated. It operates on
a regime of freedom of the seas. There aren’t bilateral agreements
governing the access of merchant marine to each other’s countries, and
so vou had a quite different history than here.

Secondly, in most cases as far as aireraft are concerned, in most
cases abroad, the airline in one way or another is a government cor-
poration or a government agency, and is used by governments for
governmental purposes in a rather different way than is the case on
the maritime side.

In any event, it has seemed both to the Congress and the executive
branch from the beginning that air agreements and permits under
them were so intimately linked with foreign policy that an occasion
should be preserved by statute, and Congress has done this, an occasion
should be preserved for Presidential review of Board decisions to see
that those decisions are not in conflict with overriding objectives of or
of considerations of foreign policy.

Mr. Sciexck. Well, T would suggest, Mr. Chayes, that under the
very wise leadership of the former beloved Speaker of this House of
Representatives, the late Speaker Sam Rayburn, the regulatory agen-
cies were developed and set up. These regulatory agencies are arms of
the Congress and it would seem to me they should be kept that way,
and therefore, speaking for myself alone, I would certainly hope that
this amendment placed in the bill by the Senate in its bill of 1540 would
remain in the bill.

I think there is every reason why it should remain in the bill, and
I certainly hope it will remain in the bill. = Speaking for myself, I feel
sure this will be my position. I think my friend and colleague, Con-
gressman Springer, developed a great deal of information the other
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day along this same line of thought, and was unable to procure what
to me at least was a satisfactory answer as to what we get as the
United States in exchange for giving in so many times on so many
questions.  After all we are interested in the United States first, what
we in the United States get out of these so-called diplomatic negotia-
tions and agreements.

That is all I have, Mr. Chairman.

Mr. Caaves. I would only say to that, Mr. Schenck, that I agree
that the regulatory agencies have been established on the basis of dele-
gations from the legislature and as independent regulatory agencies,
which makes them independent of the executive branch. But the
Congress has recognized from the beginning that in this case, where
the agency is entrusted with dealing with matters having impact
abroad, and potentially involving our foreign relations, Congress has
established a cooperative arrangement between the executive branch
and the regulatory agency so that the two sides can go forward to-
gether as they must in areas affecting foreign policy.

I don’t think the Board has urged that its judgments on technical
matters should be permitted to stand if the President on his much
broader appraisal of the nafional interest, of the entife national in-
terest, decides that those judgments might conflict serionsly with the
overall national interest.

I don’t think the Board would put itself in the position of saying
that its judgment should stand against that kind of decision of the
President in this kind of situation.

Mr. Scuexck. Mr. Chayes, may I just make this one further state-
ment : My position, as I have indicated, has no relation to any person-
ality of any President or any party that the President might represent
at any given time.

As a matter of policy, I think the Congress must retain the anthor-
ity granted to it under the Coonstitution, and I think as long as the three
separate coequal branches of the Government operate that way, that
we will continue to have a great Government.

But just the minute that they begin to encroach upon one another
we are in danger of losing much that has meant a great deal to many
people.

Thank you, Mr. Chairman,

The Cramyan. Permit the Chair at this time to recognize the new-
est member of this committee, Mr. Fred B. Rooney, of Pennsylvania,
who has recently become a member of the committee, and I believe this
is your first visit, Mr. Rooney, isn’t it ?

Mr. Rooney. Yes, it is.

The Cramaan. At least during my attendance it is.

[.et me on behalf of the committee extend to you a cordial welcome.
We are honored and happy to have you become a member and to
have you share with us the responsibilities, tremendous as they are,
and in many instances our joy and pleasure,

Mr. SeriNcer. May I say for the minority, we are glad to have Mr.
Rooney with us.

Mr. Brorzyax. I would like to welcome Mr. Rooney who is seated
by me also.

The Cramax. T think in view of this appropriate recognition, it
would be proper to recognize our colleague, Mr. Rooney, for any ques-
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tions that he might have at this point. I am sure my other colleagues
on the Democratic side would not mind me skipping over them at this
time.

Do you have any questions you would like to ask of this witness?

Mr. Rooxey. No, except, Mr. Chairman, T am very happy to have
been appointed to this committee. This was my first choice when I
was elected to the Congress in that special election in Pennsylvania
last July, so I deem it a pleasure, and certainly an honor to serve on
this committee, certainly with a fine and distinguished chairman such
as yourself.

i would like to make one interesting side note here this morning.
1 chartered a plane to fly down to make this 10: 30 committee meet-
ing. So I might say that I am starting off with a chip on my shoulder
with the air transportation service we have at the Allentown-Bethle-
hem Airport, so it will be interesting to watch the developments of this
comiittee.

The CramMan. I am reasonably sure that the comment will get
through to your transportation people.

Mr. Younger.

Mr. Youneer. Thank you, Mr. Chairman.

However, the hearing today is on international air traffic and I
am sure that we cannot consider your State a part of the international
field.

The Cuamaran. Oh, yes, it is, all States are part of it.

Mr. Youncer. Except Arkansas.

Mr. Chayes, the thing that bothers me in this whole procedure, and
has for a long time, is the fact that the State Department used these
situations as a part of their foreign policy, and this does not refer
in any sense to politics, because the first introduction I had to this
field was under the Eisenhower administration when the State Depart-
ment, had recommended, the granting of a route to the Mexican airlines
from Mexico City to Los Angeles but refused to grant a line from Los
Angeles to Mexico City for one of our carriers, and it wasn’t until
the entire California delegation, and our colleague, Mr. Moss, I think,
will recall this, when we got the State Department up before our
delegation that we finally prevailed upon the State Department to
consider the granting of a route to an American carrier.

Now, that is the thing that has bothered me all the way through.
Very frankly, now you can talk all you want to about the advise and
consent. of the President but the President can’t make a decision on
anything except on the information that comes to him from the State
Department so far as the foreign poliey is concerned.

So, he is tied in there. That is the thing I thing is wrong with this
whole situation is that the State Department has assumed unto itself
the right to determine routes and everything else, and we allow the
foreign governments to kick us all around as they did last year.

They can determine what we have to do, but we accede to anything
that they want.

How are you going to prevent that without giving a full right to
the regulatory agencies without tampering with the situation so far
as the State Department is concerned.

Mr., Caayes. Well, Mr. Younger, T, of course, would appraise the
performance of the Department a little differently than you do. Tt is
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true that the Department negotiates the route agreements, and in
order to get routes from other people you have to give routes. That
is the fundamental fact about the structure of our air route agree-
ment. We can’t have the French to agree to our flying to Paris, let
us say, unless we agree to the French flying to New York.

So, we bargain with these other countries and although we head the
delegations, the U.S. position at those conferences is not established
by the State Department. It reflects consultation and agreement with
the Board, and it reflects consultation with the carriers.

I have reason to believe, for example, that as to our French agree-
ment, our agreement with France, the carriers are very satisfied with
it and are very satisfied that we have a favorable agreement with France
so far as our interests are concerned.

The same, I think, would be true in other parts of the world.

I think you have to recognize that when we baragin with other
countries, we are bargaining not only for routes but we have certain
principles particularly about capacity that we are interested in gain-
Ing acceptance for. ;

We are for, as you know, the freedom of the carrier to determine
its own capacity offerings without the necessity of a prejudgment by
any governmental body and especially by any governmental body
abroad.

Most other countries are at least not as sympathetic to this kind of
approach as we are. Since our carriers are better competitors, most
other conntries would like to impose capacity limitations. So we are
bargaining not only for routes Ihul. we are bargaining for capacity
principles which agree with our notions of competitive activity on
these routes.

So that we have a lot of things that we have got to win from these
partners that we have, and they are partners because you can’t run
an airline unless you have got someplace to run it to.

The other thing I would mention is last summer’s controversy, and
I would like to state there that the Department at the very end when
the British said they would confiscate planes of our carriers if they
landed contrary to the British order, we said we did not think it was
necessary for our carriers to undergo that hazard of violating a foreign
law and subjecting themselves to foreign prosecution in order to main-
tain our position.

Nonetheless, I think the record is very clear that the Department
supported the Board and the U.S. carriers fully in their campaign for
lower rates,

I testified before the Senate last year that if we had had rate author-
ity of this kind we would have been prepared to use it no matter what
the British said, and T testified that we had used every weapon that
we then had, and that the Department and the Board were together
right down the line in that controversy except we just ran out of am-
munition because we didn’t have this kind of authority.

Now, in candor I have to say there may be situations when some
sort of foreign policy objective is so important that it ought to be
given recognition in the pattern of our air routes or in other aspects
of our international air policy.

I am sure just as the Congress would not want the President’s
judgment on technical issues substituted for the Board’s so the Con-
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gress would not deem that the Board had the expertise necessary to
make those occasional foreign policy judgments in which one finds
that foreign policy interests override the particular technical deeision
made by the Board.

Finally, I would like to comment about this peint: You say that
the President depends solely on the information he gets from the State
Department.

.-'Lgn.in, let me make clear that, as you said, this is not a partisan prob-
lem, it is a problem that goes through administrations under both
parties. But it is not true that the President must rely only on the
mformation he gets from the Department.

As you know, he will get information from the Board, he will get
information from the carriers, he is likely to hear from his friends on
the Hill, and so he has a pretty broad sense of what the problems and
questions are, and at least during the period that I have had any ex-
perience with it, the President is not satisfied to take a package that
1s served up to him and just treat that as containing everything. He
usually asks questions and sets new inquiries in train, and tries to in-
form himself actively instead of just sitting back and waiting to see
what is served up to him.

So, I think the President has a pretty broad access to information
about the considerations that affect his review authority.

Mr. Youncer. I am wondering if you want to leave a statement in
the record that you made a while ago if I understood you, you said
when the British notified this Government that they would confiscate
any planes which landed in England at the time of the controversy
last year that you advised the airlines that it was a hazard that they
shouldn’t take.

Is that a correct statement ?

Mr. Crzayes. That is correct, sir.

Mr. Younaer. That is all in God’s world that this country did in a
case of that kind?

Mr. Cuavyes. No, sir. We were engaging in constant pressures and
constant negotiations.

Mr. You~naer. Now wait a minute.

Now, if any Government says to us if we land in their country and
they have routes over here that our planes will be confiseated, you
don’t take a counterposition and say, “All right, if that is the way
you want to do any planes that you send over here will be confiscated
also.”

Mr. Cuayes. Well, Mr. Younger, we were advised by the Board,
and I think it is correct, that we do not have the domestic authority
to do that. We don’t have, the Board or the Department, or the
President, doesn’t have any delegated authority from Congress to
confiscate the planes of a foreign carrier that lands here under those
circumstances.

One of the effects of this bill will be to give us authority to suspend
a rate under those circumstances.

Mzr. Youncer. That goes beyond any power that is in this bill, in my
opinion. You mean to say that the President doesn’t have inherently
the power to do those things?

MI.r Cuaxes. No, sir, he does not have the power to seize private
property when it lands in the United States.
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My, Youncer. If our property is seized ?

Mr. Craves. No, sir, he does not.

Mr. Youncer. And it has never been done in the history of this
country ¢

Mr. Cuaves. I can’t say that it has never been done but I believe
that if it were done under circumstances of this kind, the owner of the
property would be in court the next morning and get it released.

Mr. Youncer. And we couldn’t go into England and get our prop-
erty released !

Mr. Cuaves. No, because the British have both domestic authority
and authority under the agreement to do so. We have authority under
the agreement to act ; that is, we have authority insofar as the British
are concerned, but we have no authority in the executive branch or
the CAB delegated from Congress under our constitutional system
which authorizes us to suspend routes or to suspend flights and then
enforce the suspension.

That is one of the things that this bill will give us.

Mr. Youncer. Did you say that we have, under special agreement
with the British we do have, the authority ¢

Mr. Cuayes. No, sir; there are two problems. There is the prob-
lem of the authority at international law ; that is, the authority vis-a-
vis our foreign partner, what complaint can be made if we seize.

Now, under the agreement in the circumstances that prevailed last
sunmmer, where we were dissatisfied with the British higher rate, if we
had had the domestic power to suspend the rate, the British could not
have complained because the agreement in subsection (f) of the rate
article says that that is the way each country may act in case it is
dissatisfied with the rate. Each of us agreed with the other that if
the other suspended our flights because 1t was dissatisfied with the
rate we would not object, we would go into consultation or arbitration.

But as you know, we need more than that. We need some authority
by which the President or the other members of the executive branch
or the CAB can act domestically that our courts will recognize. This
was exactly the discussion we had last year in the Senate committee
when both the CAB and the Department and ultimately the committee,
I think, agreed there was no anthority under domestic law authorizing
the President to do this and, therefore, there was no way in which we
could have suspended those flights. Of course, seizure and action of
that kind is really enforcement of a suspension order. That is the
way it would have happened on the other side as well.

Mr. Youncer. So your position was that when the British issued
that order then you said to our carriers, “That is a hazard you shouldn’t
take so don’t make the trip.”

Mr. Cuayes. Well, we didn’t do that until the very last second
because

Mr. Youncer. It doesn’t make any difference what time it was done,
that is what you said, is that correct?

Mr. Craaxes. Well, I think it does make some difference, sir. We
did say that, yes, but only after we had made very great efforts which
came close to being successful, to break up this Kuropean combina-
tion and secure the ability of our carriers to fly to some European
countries. Because notice, if the French had not gone along with the
British, we could have flown to Paris at the lower rate, and the British
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would have been out of it because they couldn’t have maintained the
higher rate if we were able to fly elsewhere in' Europe at the lower
rate.

But what happened in the end was that all the Europeans lined up
in favor of the higher rate. We had hoped that we would be able to
break up the group and until the last minute it looked like there was
hope for that.

At the very last minute the European group solidified and we said,
and I think rightly so, that under those circumstances, as you say, the
carriers were under no obligation to accept the hazard of criminal pen-
alties and heavy financial losses to fly in and test those regulations.

Now, if we had had this bill that situation would never have arisen,
because then we would have been not under subparagraph (f) of the
rate article but subparagraph (e) of the rate article in which we would
have had the power to set the rate, we would have set it and they would
not have had the international authority under the agreement to sus-
pend the rate.

So, they would have had to let our planes keep flying and, as 1 testi-
fied last year, if we had had this authority last year, we would have
used it.

Mr. Youncer. In your opinion on the suspension, is it more ad-
vantageous to the United States or to the British.

Mr. Cayes. Well, in my judgment it is better if we can use the other
weapon, that is the weapon to set our rates——

Mr. Youneer. Mr. Chayes——

Mr. Cuayes. Perhaps 1 don’t understand ‘your question, Mr.
Younger.

Mr. Youncer. You do, but you want to go all around Robinhood’s
barn to answer it. I asked you a clear question: In your opinion, just
your opinion, if you don’t want to express it, that is all right, which
country has the greatest advantage in the suspension, British or the
United States?

Mr. Cuayes. If we both suspend, you mean if there is mutual sus-

sension, and thus that kind of deadlock. That it is hard to say. There
is a deadlock in that situation, and you have to go to arbitration or
consultation as to an appl'upriate rate, and our carriers are unable to
fly, since they have the greater part of the traffic, than the British do,
it seems to me a mutual suspension might damage our situation worse
than it does the British.

Does that answer your question, sir?

Mr. Youncer. 1 can well understand the confusion that the Presi-
dent has in basing his recommendations.

That is all, Mr. Chairman.

The Cramrsax. Mr, Moss?

Mr. Moss. Mr. Chayes, as I read (f) we were not without authority
last year, were we?

Mr. Crayes. Well, I have tried to explain that before. ILet me try
to see if I can clarify it because there seems to be some confusion
about it.

As yon know, in our system we need both authority under domestic
law to take action. The President seizes, or the CAB or the FAA
seizes an airplane, the owner of the airplane can go into court
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Mr. Moss. I recognize the authority to seize or to confiscate property
would be subject to review by the courts and there would be the ques-
tion of taking the pmlperty without just compensation.

Mr. Cuaves. Or without legal authority to do so.

Mr. Moss. Or without legal authority.

But under (f) the contracting party raising an objection, and we
did raise an objection

Mr. Caayes. That is right.

Mr. Moss (continuing). Is then free to take such action as may be
necessary to prevent the rate from becoming effective.

Mr. CHayes. Itis free——

Mr. Moss. Therefore, we were under the agreement free to take
action; the action we could take would be the action permitted by law.

Mr. Caayes. That is exactly correct. We were free so far as the
British were concerned to take whatever action the President was
authorized to take under domestic law. That is exactly correct, sir.

Mr. Moss. And so that without necessarily wheeling into effect para-
graph (e) we could vote authority to the Government to act when
conditions arise under (f).

Mr. Caayes. Yes.

Mr. Moss. That is a possible alternative here to any of the items
being discussed at this point.

Mr. Caayes. Yes; that is the alternative embodied in the alternative
bill, H.R. 1716 ; yes, sir.

Mr. Moss. What you want is to have authority which conforms to
the agreement itself and avoids these very extreme showdowns which
appear to be about the only means of dealing with problems similar
to last year’s under (f).

Mr. Cuayes. Well, the problem is twofold. We want to try to
avoid the showdowns by having the authority and we want to be in
the strongest. position to implement our policy and to support our own
interests 1f the showdown occurs.

Now, if we only have what is in 1716, all we can do is make this
mutual suspension. As I suggested to Congressman Younger, under
those circumstances we have got a deadlock in which our rates are
Eog in effect, our lower rates are not in effect, and our planes are not

ing.

yUnder the authority provided in H.R. 6400, we would be able to be
under (e) in which case we could set the lower rate and our planes
would be flying at the lower rate pending the resolution of the dispute
by consultation or arbitration or whatever. -

Th(;(_‘n.—umrgm. Will the gentleman permit this interruption at this

int ?
poMr. Moss. Certainly, Mr. Chairman.

The Crarryan. There has been a great deal of conversations and
questions going back and forth and this record is getting pretty full
with it.

It seems to me the implication is that there is no authority for any-
body to act if that kind of a situation exists under the present law.
Well, paragraph (f), I will reiterate it, has been said over and over
and over again, of the Bermuda-type agreements as an example with
the United Kingdom, provides should that condition arise that the
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country objecting may take such steps as it may consider necessary to
prevent the inauguration or continuation of service in question at the
rate complained of.

Now, that is the situation, isn’t it

Mr. Craayes. Mr, Chairman

The Cuamyman. Well, is it or not.?

Mr. Criayes. It is not the situation that either confers authority on
the President or the CAB to take any action.

The Cramyan. I am not asking about what action to take. I am
asking if that isn’t a correct statement of what the existing agree-
ment 1s.

Mr. Crayes. That is the language of section (f) of the existing
Bermuda rate agreement ; yes, sir.

The Craryan. Allright.

That being true, and should it develop that such a controversy be-
tween, as an example, the United Kingdom and the United States could
oceur, could not the Civil Aeronautics Board with the approval of the
President, then cancel the authority of the foreign }}lunes to serve the
particular area or to continue service in this country !

Mr. Criayes. Well, the only section under which it might is 402, and
both the Board and the Department, other legal officers in the Govern-
ment, have agreed that they couldn’t act under 402 in these circum-
stances.

The Cramman. Why couldn’t they act? Section 402 gives ample
authority to the Board to modify or change.

Mr. Crrayes. Well, the argument that was made last year is that
you couldn’t use 402 as a sort of backhanded ratemaking authority,
which is what would be involved here, when Congress had deliberabefy
withheld direct ratemaking authority.

In other words——

The Caamyax. I think you have got two things to consider here—
Mr. Moss, I don’t want to ue your time—I think you have got two
things to consider here. The question Mr. Younger asked you is one
thing, and the question of rates 1s another thing.

Now, the question of rates comes into play under article (f) of the
Bermuda agreement, and when it reaches the point that the contracting

yarty raises such objection to the rate, then another authority comes
mto play. You may then take such steps that you consider necessary
to ‘Ere.vent the inauguration.

Now those steps then give the authority, under section 402, if the
Board felt that it wanted to do something about it, because paragraph
(f) of 402 gives the Board the authority to modify, suspend, or revoke.

Mr. Crayes. Well, Mr. Chairman, perhaps you had better—

The Cramyax. You are familiar with that provision, aren’t you?

Mr. Cuaves. I am familiar with it.

The Cramyay. It seems to me you are getting this record full of
information that is erroneous insofar as I am concerned about us not
being able to act or having authority to act if we come down to it, under
the present situation.

Mr. Caaves. Well, Mr. Chairman—

The Crammax. Now, so far as going out and seizing an airplane
and destroying it and all like that, T don’t think that the Board or




184 AMENDING FEDERAL AVIATION ACT OF 19058

anyone else, the President, would have authority to go out and just
arbitrarily seize property and do something with it.

But if the Board could suspend, if it is necessary, could revoke, if
necessary, and if the articles of agreement with the country 1:1'0\'itied
for it, I don’t know why you argue so much here you don’t have what
I think you ought to use and let the people know if they are going to
impose on us then we have got a Board that is backed up by the State
Department and the President, and that you are going to do something
about it.

Mr. Caayes. Mr. Chairman, T would like to respond briefly if T can
but perhaps you had best examine the Board on this issue because they
are the basic judges of their own authority.

The Cuaamyan. Well, I don’t want you to clutter this record up,
though, with information that the Board doesn’t have the authority to
act, that is the point I am making as to what you are doing here.

Mr. Craves. T am saying only that the Board takes this position
also, and gave us this advice with which I must say we concurred. Our
reading of the statute is the same. The argument is that if you are
going to use 402 to suspend a permit on the ground that you are dis-
satisfied with a rate, then

The Cuatmryran. No, sir; T don’t want the record to say that T am
indicating that it is being done on the basis that you are dissatisfied
with the rate.

Mr. Craves. But that is the only authority that (f) gives you to
do so.

The Caamaran. No, sir; you are exactly wrong,

If T can read English then the matter comes to the point where the
article or the agreement is broken, and when the agreement is broken
over the rates, then the authority of the Government comes into play as
to what it is going to do with reference to whether or not the agreement
is in effect any more.

Mr, Craves. Well, no, sir——

The Cramarax, When that comes into play you have got an entirely
different situation.

Mr. Cuaves. No, sir; there is not question of denouncing the agree-
ment,

The provision (f) says, if one of the contracting parties is dissatis-
fied with any new rate proposed by the carriers of the other party it
shall so notify the other party, and they shall endeavor, to reach
agreement on the appropriate rate.

In the event that no such agreement can be reached prior to the
expiry of such 30 days, the contracting party raising the objection to
the rate may take such steps as it may consider necessary to prevent the
inanguration or continuation of the service in question at the rate com-
plained of.

So that the argument—I believe it is thé position that the Board
takes, I think it is the position that we have taken—is that if you
would suspend on the basis of dissatisfaction with the rate, which is all
the authority that the Bermuda articles give you, it is a backhanded
way of regulating rates.

The Caamyan. I don’t want to take any more of Mr. Moss’ time but
I didn’t want to just sit here and let this record go on and on and on
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through you that it was admitted by everyone we had no authority to
do something about it.

I am inclined to think that the industry is correct in its attitude on
it, that there is authority to do something about it. However, if the
administering board takes the position it doesn’t have, maybe we had
better try to give them something to do it.

Mr, Moss.

Mr. Moss. Mr. Chairman, I find this rather a complex question my-
self. T think that (f) contemplates an action by any government and
that is clearly authorized under the agreement, the question goes as to
whether or not it is authorized under the laws of that nation and that is
a consideration apart from the agreement, and it is that type of au-
thority that we should examine here as it relates to the agreement.

It is your feeling that 402 was authority granted for the issuance
of certificates and not for the fixing of rates, and that position is con-
curred in by the Board, and as a matter of fact, it was on the basis of
the Board’s interpretation of its authority under 402 that the Depart-
ment, of State agreed or at least that was the advice of the Board to
the Department of State, that they did not under 402 have authority
to act in the instance of last year because it was not intended by the
Congress that that constitute a ratemaking authority.

The Cramryan. Since we are discussing this, and we are talking
about 402, 1 think if the gentleman will permit, I would like to read
this provision of 402 into the record right here.

Mr. Moss. I think it would be important. Could I just proceed for
a moment further?

The Crramearan. Yes; all right.

Mr. Moss. Now, as to the action faken by the British Government,
our Government would insist that that action be an action lawful un-
der their laws, would it not ?

Mr. Crayes. Yes, sir.

Mr. Moss. If their laws did not permit confiseation of our aireraft
under those conditions we would insist that it was an illegal act.

Mr. Craves. Yes: and we could contest it in the British courts.

Mr. Moss. As they conld contest any action taken by us in the courts
of the United States?

Mr. Craves. Yes, sir.

Mr. Moss. We are not here discussing the extreme power of a sover-
eign in a matter of international dispute but rather action consistent
with an agreement, while preserving the agreement to continue in
effect any benefits mutually received under the agreement.

Mr., Ciaves. Yes, sir. We are discussing an agreed way of resolv-
ing rate controversies between the two parties to the agreement. That
is exactly what subsection (f) is.

Mr. Moss. If we should amend 402 or some other section of the act
and say under conditions arising from a disagreement that the CAB
or some other agency of government was aunthorized to then suspend
a certificate for these reasons rather than for reasons of rates that
would be appropriate under the agreement.

Mr. Cuayes. Yes. Then we could have acted under section (f) of
the agreement or could act in the futnre in a similar situation to sus-
pend service at a rate with which we were dissatisfied.
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Mr. Moss. Now, Mr. Chairman, I yield to have 402 read.

The Crarrman. The reason I think it is important is because of the
position which Mr. Chayes takes as the {:osnmn of the State Depart-
ment, and the position that has been taken by Mr. Boyd, Chairman
of the Civil Aeronautics Board. With reference to foreign air car-
riers 402 provides:

No foreign air carrier shall engage in foreign air transportation unless there
is in force a permit issued by the Board authorizing such carrier so to engage.

(b) The Board is empowered—

This is (b)—
to issue such permit if it finds that such carrier is fit, willing and able properly

to perform such air transportation and to conform to the provisions of this act
and the rules, regulations, and requirements of the Board hereunder, and—

I say this with emphasis—
and that such transportation will be in the publie interest.

(f) Any permit issued under this section may be altered, modified, amended,
suspended, canceled, or revoked by the Board whenever it finds such action
to be in the public interest.

It seems to me like that is pretty clean.

Mr. Moss. Of course, it contemplates a hearing of the suspension
or revocation. We were faced in the crisis of last year with the need
to move rather rapidly. I don’t know whether it would permit sus-
pension finding it was in the public interest to suspend because the
other government had suspended, but that suspension would be out-
side of this agreement, it seems to me.

Mr. Cuaayes. Well, there are exactly the kinds of difficult questions
that arise. 1 don’t want to state for a minute, Mr. Chairman, that I
believe our interpretation of this is self-evident. It is obviously a
matter about which competent lawyers can have differences of view,
and these same differences of view emerged last year at the hearing
in the Senate.

On the other hand, I think if you examine the section in the light of
the legislative history of this act, where Congress deliberately withheld
from the Board ratemaking authority of any kind in this area, you
can see the basis for the interpretation which has been adopted both
by the Board and ourselves as to the scope of the authority under 402,

Now, the hearing problem is another problem, although if you ever
decided that you had this authority under 402, I can conceive that
you would make another argument that you could suspend the permit
perhaps against some kind of bond, and then let the hearing go for-
ward. That it was not appropriate to let transportation which the
Board had made a preliminary determination was against the public
interest, it was not appropriate to let such transportation go forward
during the long hearing process.

So, that with some arrangements to protect the interests of the party
adversely affected, it mi%ht be that you could make a suspension by
way of interim relief or whatever one might say.

Mr. Moss. And if the courts would permit.

Mr. Cuayes. All of this would be subject to full judicial review.
There isn’t any question about that.

Mr. Moss. On this matter of the authority of the President, whether
or not the President would approve in advance a policy of the Board as
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contemplated under 6400, if disagreement arises, then the executive
branch has to move in and undertake negotiation.

Mr. Cuaayes. I mean both of the subsections of the rate article, either
(e) or (f), provide that the controversy will be resolved ultimately by
consultation and if that fails by arbitration.

The difference between (e) and (f) is that it tells you what happens
while that consultation and arbitration is going on.

Under (e), our rates prevail. Under (f), either there is mutual sus-
pension or their rates i‘)revail during this interim period while the
controversy is being settled by consultation or arbitration.

Mr. Moss. And that consultation necessarily is between foreign of-
fices of the governments concerned.

Mr. Cuaves. Yes, it is. Traditionally and historically it has been
so. And if we didn’t want it we couldn’t avoid it because the other
foreign offices, the other government, would insist.

Mr. Moss. I feel that the provisions under (e) are by far the more
attractive and reasonable because it tends to avoid the extreme prob-
lems which were evident last year. Those are all the questions I have
at this time, Mr. Chairman.

(Discussion off the record.)

The Caamryan. Mr, Devine?

Mpr. Devine. I have no questions, Mr. Chairman.

The Crramryman. Mr. Rogers?

Mr. Rocezs of Florida. Thank you, Mr. Chairman.

Mz, Chayes, it was the argument of the industry, as I understand it,
that they felt actual operation under paragraph (f), presently the case,
will more easily bring about an agreement for a mutually satisfactory
rate than in operating under paragraph (e).

They make the point that under paragraph (f) we can take some
action ourselves. Under paragraph (e) we can’t take action ourselves.
But in effect we are letting the action of the foreign government con-
trol the setting of the rates of our own airlines particularly in a situa-
tion where you might find this situation.

If a foreign airline wanted to reduce rates below the operating
costs that they would be to our airlines under paragraph (e) we are
caught, they say, because our Government can’t take any effective
action, and we might be in negotiation for years.

Where under paragraph (f), which is presently existing, they say
our Government can.

What is your comment on that ?

Mr. Caayes. Well, the comment is, first, that it is quite right that if
the foreign government has the lower rate our best tactic is to suspend
just as if we have the lower rate the foreign government’s best tactic
1s to suspend.

The history of this, and it has been an unbroken history since the
beginning of civil air activity, is that so far as the countries with whom
we have Bermunda-rate articles with the alternative between (e) and
(f) in them, so far as those countries are concerned, they have tra-
ditionally been, on the whole, higher rate countries and we have been
exerr-ising the pressure for lower rates on the basis of the superior
competitive efficiency of our carriers.

Now, there are some countries who, on the basis of past experience
are rate-cutting countries, that engage in activity which one might
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sometimes regard as destructive ratecutting. They cut the rates to
such a point that they are too low to operate at.

Of course, nobody benefits from that, not the airlines, not the travel-
ing public and not the country. But with those countries, the coun-
tries that have shown themselves to be willing to engage in that kind
of activity, we don’t have a Bermuda-rate article. We either have no
rate article at all or as we are moving forward we are getting our new
rate article which provides only for suspension.

So, you have got really to tailor make your international agreement
to the kind of situation you are expecting.

Where it appears likely that the foreign country, on the basis of past
experience may be willing to engage in rate wars, destructive ratecut-
ting, then you want to be able to suspend that rate, and you don’t want
him to be able to enforce his rate. 'L'he way you do that is by getting
an international agreement with him that provides only for suspension.

Where, as is the case with major air powers, the major civil inter-
national air powers, Britain, France, and the others, where the situa-
tion has been that we have been the ones constantly pressing for lower
rates, then we want to be able to enforce that rate, and not permit
them to suspend.

In each case we then go to the bargaining table, the consultation
table, in the strongest position, and maybe if we have this authority
and it is known to be in the background, you never have the dispute
because our negotiators in the IATA conference, our carriers, are
strong enough in the positions they advance to win an agreement in
the conference, and you never have a dispute of the kind which we
had last year.

Mr. Rocers of Florida. As I understand it, you are saying that your
international agreements, bilateral or whatever they may be, are really
the key to this.

Mr. Cuayes. Well, it takes both. These international agreements
are executive agreements and they take implementation because they
can’t add to the President’s or the executive branch’s anuthority mside
the country. So you have to have the full gamut of authority to im-
plement any situation that may arise under either of these kinds of
agreement. At least that is the position of the administration, and
that is why we put forward this bill

Mr. Rocers of Florida. Can you foresee any possibility perhaps
BOAC, which is subsidized, is it not, by the British Government, to
perhaps start on a campaign of lower rates? !

Mr, Ciiaves. Well, of course, I suppose nothing is beyond the bounds
of possibility. But if you look at the past history of these carriers and
the governmental policies toward them which we now have observed
over a period of almost 20 years, and you can see how that policy re-
lates to the overall interests of the country and the overall ideas of the
country, we find that most of the European governments have ap-
proached the whole problem of international civil air transport, from
a rather restrictive view.

They have been afraid—maybe “afraid” is too strong a word—but
they have been concerned about the competitive effectiveness of U.S.
lines.

They have, in general, underestimated the size of the market for
international air travel. And as it turned out, as air fares have
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dropped, the size of the market has expanded enormously. So in gen-
eral, all of the—I won’t say “all,” but almost all the pressure for lower
rates has come from our side, from our side of the Atlantic, against the
resistance of the major European countries.

Mr. Rocers of Florida. Then you would feel where we are dealing
with rate-cutting countries probably it would be better to operate un-
der paragraph (f); for countries where we desire to cut rates and
they don’t particularly it would be better to operate under para-
graph (e). y S~ e Y

Mr. Craves. That is right, and that distinction is preserved by the
different. bilaterals that you develop with the different countries.

Mr. Roeers of Florida. Thank you very much.

Thank you, Mr. Chairman.

The Caarrman. Mr. Nelsen ?

Mr. Nersex. Mr. Chairman, and Mr. Chayes, I have been listening
with great interest to the testimony, and the thing that disturbs me
a little is the fact that I get the impression that there is a possibility
that the State Department in negotiations might be using t'lle airlines
asa [Hl WIl.

There is that possibility which has been pointed out in other cases
dealing with the State Department.

Now, the TATA agreement, the solution was finally reached under
the terms set forth by the C'AB, was it not, pretty much?

Mr. Caaves. Well, there were no terms set forth by the CAB.
When we came to the breakdown that we had last summer, about this
time last year, both the CAB and the Department cooperated in try-
ing to get together a general conference which could review the rate
decisions made at Chandler, Ariz., and develop a new one that was
more in line with our views of what was right.

Actually the CAB and the Department had a unified position going
into that conference.

Mr. Neusen. How long did it take to reach that agreement follow-
ing the early deadlock?

Mr. Cuayes. T don’t know exactly. Some change was made, some
adjustment was made, within a matter of 60 days or something like
that. A final adjustment was not made until after the tourist season
was over. So our tourists had to take one season, at least of higher
rates going to Europe.

Mr. Nersex. You indicated that had the authority under 6400
been in your hands in your earlier agreement could have been reached.
Sixty days is not a long time in the process of negotiation when deal-
ing with governments.

Mr. Caaves. It is not only an earlier agreement could have been
reached. We could have required our rates to go into effect while
these negotiations were going onj that is, instead of flying at the
higher rates during the course of negotiations, which is what we did,
we would have been flying at the low rates that we wanted, and our
carriers wanted, during the course of the negotiations.

Mr. Nersex. Normally do you feel that the ratemaking examina-
tion should be with the CAB? _

: Mr. Crayes. Oh, yes, and there is nothing in this bill that changes
that, sir.

46—4090—65——13
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Mr. Newsex., In your statement on page 2 you say:

Ideally we would like to be in a position to suspend any rates which the Civil
Aeronautics Board determined was destructively low and at the same time we
would like to have the power to set rates low enough to serve the American
interests and see that these rates are put into effect even in the face of the
opposition of foreign airlines and governments.

Then on page 9 you say :

Consequently—
the first paragraph, quoting—
consequently, any controversy over air faresg is likely to arise to diplomatic levels
and to spill over into areas of broad internationa political concern which are
the constitutional responsibilities of the President alone.

Now, it would seem to me that on page 3 you indicate the desire to
have ratemaking authority and you also imply on page 9 that there
could be instances where this particular controversy might have inter-
national repercussions and, therefore, you might want to be in a posi-
tion to negate the position of the CAB.

Mr. Cuayes. Well, I think there is no reason for being for presiden-
tial review unless you believe that there might be situations in which
the national interests in a particular case as seen by the President from
his overall position would require such action,

After all, he sees all of the interests of the United States. He
doesn’t see it from a partial view. Because the President from that
position might at some point determine that a particular rate or a
particular route or a particular permit granted by the CAB con-
flicted with some overriding provision of national interest, I think
that it is for that reason that the presidential review is in the act
already, why it should be extended to rate authority if the Congress
decides to grant rate authority.

Mr. Neusen. Now, in the IATA difference of opinion our rates were
lower and the other countries joined hands to try to force us to a higher
rate.

Now, there is nothing we in this Congress can do, in my judgment,
to, we will say, a foreign country that might want a rate higher in their
country.

The only thing we can do is to exercise pressure in our country to
gain the result, is that not true?

Mr. Caayes, Well, no, because of the provision of the Bermuda rate
article. The Bermuda rate article says if we have the authority to
set rates, then when the other country objects to the rate our rate goes
into effect over the objection of the other country during the period of
consultation, L i

So, suppose this had happened last year, and we had had this au-
thority. Our lower rate would have gone into effect. The consulta-
tions would have begun. The tourist season would have begun at the
same time. Nobody would have flown BOAC at the higher rate when
they could have flown PanAm at the lower rate during the same
period.

Mr. NeLsen. When you say “our rate would have gone into effect,”
you mean it would have gone into effect internationally ¢
Mr. Cuaves. Internationally for the New Ym'k—f

sir.

ondon run, yes,
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Mr. Nursex. Under the IATA agreement, if we are in the minority
there how would a minority member of this group be in a position to
say, “We don't like the rate, we want it to stay at this level,” and this
is done by legislation that we propose here.

How ¢an we negate the TATA agreement by what we might ar-
bitrarily say and their judgment arbitrarily say.

Mr. Cuayes. Because the IATA conference runs on a rule of una-
nimity. Unless there is a unanimous agreement approved by govern-
ments, all governments, then there is no agreement at all. That was
the situation that existed after Chandler. Although our carriers
went along reluctantly in the IATA conference it was not approved
by governments and there was no agreement as to rates in effect at
the time. There was simply what everybody, from his own point of
view, thought the rates ought to be,

Mr. Nevsex. Now, this. of course, would create a wee bit of an in-
ternational problem if we were to arbitrarily exercise power granted to
us; so referring again to your statement on page 9, *“This may spill
over into areas of broad international political concern” as pointed out
now, doesn’t it follow that if the President and the State Department,
if they had the authority to act under the terms of this bill, that every
foreign government would immediately go to the President and the
State Department and start erying on their shoulder about the prob-
lem and you would automatically inherit problems rather than dis-
charge them by virtue of this bill.

Mr. Cuaves. No, sir; because it wouldn’t be an arbitrary imposition
of a domestic power. It would be the exercise of a domestic power in
accordance with the terms of an international agreement to which the

other side had already agreed and that would be the way paragraph (e)
of the rate article would come into effect,

So, just as the British felt no compunctions about suspending our
rate last year because they had that power under the agreement, we
would feel no mm]‘)unvlinu generally about ordering our carriers to

fly at our rate if we had the authority.

Mr. Nesex. If this proposal is in the interests of our carriers as
has been indicated, Mr. Boyd stated it would be very beneficial to the
domestic carriers of our country, how does it happen the carriers are
not in here asking for this bill?

Mr, Caayes. Well

Mr, NeLsen. Ifitisso good forthem?

Mr. Caayes. I don’t want to make any statement about the carrier’s
yosition. They have stated their own position here. T believe it is
in the best interests of the country and it would permit the country
to act in these controversies more effectively to protect our interests.

Mr. NeLsexn. I would like to draw the analogy that T happen to have
voted for the Reciprocal Trade Act and at that time I was assured
that the interests of agriculture would be protected in trade negotia-
tions. We now find this assurance to have been questioned by Senator
Aiken who pointed out in March of this year that England, wishing
to become a member of the Common Market, was faced with the
problem that they could not even take beef from the Commonwealth
countries who then in turn were looking for a new market. Senator
Aiken in a colloquy with Senator Mundt stated that our State De-
partment intercedes and our State Department people promised
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the Commonwealth countries that if they would support the effort
of England to join the Common Market we would absorb the imports
which previously had preference in the United Kingdom.

Now, I can sense the possibility that our State Department rather
than battling for these low rates that you are talking about, that
it could very conceivably put our airlines in a position of being the
negotiating pawn in a whole field of international problems.

Mr. Caves. I suppose it could conceivably do so. I don’t think it
has in the past. I think on the whole, if you will inquire over the
20-year period in which these problems have been before us, the
Department has pressed the interests of American air carriers around
the world. T just last fall myself conducted an arbitration against the
French nnder that agreement, and Pan American airlines, our ecar-
rier on that route, was the principal beneficiary of our arbitration.

Mr. Trippe was personally very complimentary about that per-
formance.

We are going into other arbitrations and I think we have advanced
the inferest of our airlines.

Mr. Nersen. One point more.

You mentioned in the instance where England threatened to seize
aireraft belonging to our earriers that you were in no position to
do anything about seizing their carriers.

Under the terms of this bill you could do so. Do you feel that you
would want power to seize the plane of a foreign carrier?

Mr. Cuaayes. Well, I think the point is this: We talk about seizure.
The fact is that what happens first is that the permit is suspended.
That is what the British did, suspend our permit or our authorization
to land.

Then, if a plane lands without a permit or without anthorization
then enforcement procedures come into play including seizure. 1
don’t think we would ever have to seize an airplane any more than
the British had to seize an American airplane. Because when it
comes to that point, when there is the suspension, operative under
domestie law, sanctioned by the agreement, the other country won’i
fly just as we would not have flown last year.

Mr. Nersen. This bill goes further than that, does it not? We will
say, that a foreign government seized the planes and language in
the law provided that you in turn could seize the plane of a foreign
government, period.

But this goes much beyond that.

Mr. Citaves. Yes. It goes to the point of making rates because,
as I have said before, what we really want to do is get out from under
article (f) in which the only weapon is retaliatory suspensions, to
resolve the dispute, and get under our subparagraph (e) of the rate
article where we can impose our rate and the other party can’t
suspend.

1f we were under subparagraph (e) we could fly at our rate
rather than have these mutual suspensions.

Mr. Nersex. No further questions, Mr. Chairman,

The Cramraax, Mr. Pickle, do you have questions?

Mr. PrckrLe. Just one quick one, Mr. Chayes.

What is the objective of the Board in asking for this legislation
other than the field of ability to fix rates?
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Are you trying to push rates down? Do you think if this legisla-
tion, H.R. 6400, were passed, would it bring cheaper rates?

Mr. Crayes. 1 think over time it would. Of course that has been
the direction of air rates anyway and what we think is that if would
help in this effort which we believe is in the interests of the U.S.
traveler, the U.S. carrier and the U.S. Government.

Mr. Pickre. If 6400 were passed then you think this would lower
rates?

Mr. Cuayes. 1 think what would happen is that the IATA confer-
ence at which our carriers meet with other carriers to agree on rates
would tend to agree on lower rates, yes, because they would know if
they didn’t we would still have the authority to enforce the lower rate.

Mr. Pickre. Then this bill wouldn’t help in any way to raise rates
but could lower rates, and that is your objective ¢

Mr. Crayes. 1 think it very unlikely that this would ever result in
any increased rates except in the situation where we are faced with
destructive rate cutting by a cutrate carrier.

Mr. Pickre. Then your position is that you would let the Govern-
ment or the CAB set the rates and thus set lower rates, in effect, rather
than to leave it to the carriers and the IATA conference.

Mr. Crayes. No, Our position is that the carriers should continue
through the medinm of the TATA conference to be the principal body
for setting international rates. But that in the event of the breakdown
of the TATA conference, which is what occurred last year, in the event
of the failure of the IATA conference to agree to rates, we ought to
have ratemaking authority so that we ean get our views into play
rather than be helpless, as we were last. year which resulted in their
views coming into play.

Mr. Pickre. We were helpless for a period of time!?

Mr. Craves. Yes.

Mr. Prcgre. It came out at the end of the deliberations, it worked
out satisfactorily.

Mr. Serinaer. Would the gentleman yield ?

Wouldn't this have a tendency, counselor, if you want to make an
agreement—I am talking about a diplomatic agreement— the best thing
in the world you could indicate to Britain or France or anyone else
involved is “Don’t agree to anything in TATA and we will make the
agreement between the two State Departments.”

Mr. Cuayss. No, I don’t think, sir, that that is correct. I think the
IATA conference machinery is so well established and so traditional
among the carriers that it is just got to be the main ratemaking body.
We couldn’t possibly negotiate bilaterally rates all over the world.
There just isn't any possibility of doing that.

Mr. Serixcer. Certainly not. I would say 90 percent of the rates
would be set by IATA, but at least 10 percent that were crucial, the
easiest thing for Britain or France would be to say, “We are going to
take it up with the State Department because we think we can get a
better deal from the State Department than TATA.”

Mr. Cuayes. I think it would have worked differently.

If the IATA conference had known we had this authority and there
was a real chance that the lower rate would have been imposed in de-
fault of an agreement, we would have gotten a better deal at Chandler
than we got and the Board would have been able to accept that deal.
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Mr. Serivaer. All vight. In that same vein, isn’t it possible to exert
pressure on your own ecarriers under those circumstances by virtue
of the fact you have this diplomatic maneuver which could ultimately
end in and which is power to do the very thing which those people may
not want to do but you can force them into doing?

Mr. Cuayes. Well, in the end if you have ratemaking authority—
and remember the initial ratemaking authority is to be made by the
Board on the basis of a record after hearing of all interested parties,
so it 1s not the State Department that makes rates under any circum-
stances or the President who makes rates; what happens is the Board
develops a record, a rate emerges; at the end of that the President may
or may not approve the rate if 6400 goes into law—well, if T were rely-
ing on this kind of a process, if T were a foreigner I would much
prefer to stick to the IATA conference and that 1s what T think they
will do.

Mr. Seringer. That is all, thank you, Mr. Pickle.

Mr. Prckre. Well, the net effect of it is you want 6400 becanse you
think that this would push the prices down ?

Mr. Craves. We think it would reinforce

Mr. Prere. And you would rather the State Department directly
or indirectly to have that part in establishing those lower rates rather
than leaving it to the TATA conference ¢

Mr. Caayes. We would like the Board to have the power and we
think that power in general wonld be directed in the direction of lower
rates on a sound economic basis, of course.

Mr. Prckre. And you want the Government to establish the rate
rather than let the carrier establish it ?

Mr. Ciayes. No, as T say, I still think that the way this would work
out—and T think, it would be useful for the committee to question
the Board about this—T think the way this would work out is that
the TATA conference would continue to meet just as it did before. It
would usually reach an agreement. When it reached agreement the
Board would approve as it has in the past. If it failed to reach an
agreement, or if because the situation as it has developed at Chandler
there was no agreement or the agreement was outside the limit that
the Board thought was appropriate then the Board could move in with
this ratemaking power and establish the rate, But it would be a back-
up power, not a frontline power, a backup power.

In general, the ratemaking process would be much like it is now
except standing behind the American carrier at the TATA confer-
ence wonld be the Board with this authority.

Mr. Pickre. Well, T venture it would be such a backup power that
the threat of it would almost make negotiation pointless at times. But
that is apart from the hearing.

That isall, Mr. Chairman.

The Cramyax. T think Mr. Springer has a good many questions
and Mr. Brotzman has some questions.

We will recess until 3 o’clock.

(Wherenpon, at 12:15 p.m., the committee recessed to reconvene at 3
p.m.. the same day.)
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AFTERNOON SESSION

The CramMan. The committee will come to order.
Mzr. Springer, you may proceed.

STATEMENT OF ABRAM CHAYES; ACCOMPANIED BY ALLEN R.
FERGUSON AND ALLAN I. MENDELSOHN—Resumed

~ Mr. Seringer. Mr. Chayes, do you now want to shift primarily from
(f) to (e)—that is the legislation you are requesting

Mr. Cxayes. We want to be able in those cases where we have Ber-
muda-type articles to operate under subsection (e) ; yes, sir.

Mr. SerinGer. Let me read from (e) :

If agreement has not been reached at the end of the thirty-day period referred
to in paragraph (¢) above, the proposed rate may, unless the aeronautical au-
thorities of the country of the air carrier concerned see fit to suspend its opera-
tion, go into effect provisionally pending the settlement of any dispute in ac-
cordance with the procedure outlined in paragraph (g below.

Now, let me ask you about these words:

Unless the aeronautical authorities of the country of the air carrier concerned
see fit to suspend its operation.

What country does that refer to?

Mr. Crayes. 1 think that means the country proposing the rate, not
the country objecting to the rate.

Mr. Serixcer. Are you sure !

Mr. Crayes. Yes, sir.  Otherwise, there would not be any differ-
ence between (e) and (f).

Mr. SpriNGER. It is not possible, then, in the instance in which you
have the Chandler rates, for England to suspend those rates?

Mr. Craaves. Not under (e), sir. If we L:ll_i been operating under
(e)

Mr. Sprineer. They cannot do it under (e). Can they do it under
(f)?

Mr. Caayes. They can do it in the situation in which we have to
operate under (f) ; yes,sir.

Mr. Serincer. Now, under (f), it says:

1t is recognised that if no such agreement can be reached prior to the expiry
of such thirty days, the Contracting Party raising the objecting to the rate may
take such steps as it may consider necessary to prevent the inaugnration or
continuation of the service in question at the rate complained of.

Mr. Crayes. Yes, sic. That means they may suspend, and they
did.

Mr. Serincer. But you are not positive that England could not sus-
pend under the words:

Unless the aeronautical authorities of the country of the air carrier concerned
see fit to suspend its operation?

Mr. Craves. The way I read that agreement, sir, and I think the
way everybody has read it up until this question has been raised at
this moment. is that it gives a discretion to us—that is, the country
proposing the rate—to insist on it or suspend it if it wishes, pending
the arbitration. But it does not give any discretion to the other
country.
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Mr. SeriNger. Is there any legislative history on that, under those
words? There has not been any court interpretation of that?

Mr. Cnaves. No, sir. The only thing I would say is there is no
basis for having an elaborate (e) and then an elaborate (f) if you
are going to interpret (e) to mean the same thing as (f).

Mr. Seriner. Well, now, under (e), you suspend a rate, is that
not truef

Mr. Craaves. No, under (f). You take such steps as may be nec-
essary, as it may consider necessary, to prevent. the inauguration or
continuation of the service in question at the rate complained of.

Mr. Serinerr. They ean do nothing else ?

Mr. Cnayes. They can suspend. They can do anyt hing they want.

Mr. Serincer. Under (e), the only thing they have is suspension of
rates, is that correct.?

Mr. Cuayes. Well, in fact, that is the only thing there is to do.
All of the talk, for example, about confiscation and seizure and so on
comes in as a means of enforcing a suspension, as a means of assur-
ing that a carrier does not operate a service that has been suspended.
So that it does not seem to me possible to construe the two sections on
any other way that we presented here. And I must say nobody has
raised any objections to the construction that we have advanced.

Mr. Seriner. Then assuming that that is true, let us go to (g)
below. Just before I ask the question, though, I want to ask you,
you say you have to have this ratemaking regulation. You say you
do not have any other way of going about this except through a rate
regulation, is that correct.?

Mr. Cuaves. No, sir. It is obviously possible, and in the end it has
to be worked out. A dispute of this kind has to be resolved either
by consultation, negotiation, mediation arbitration, or something like
that. The issue that is affected by this bill is whose rate is in effect
during the period that that consultation or arbitration goes forward.
Is it our rate or is it the other rate? And when (f) is operative, the
other party suspends our lower rate so that either there is no service
going on, or whatever service is going on is going on at their rate.
Under (e), during this process described in subsection (g), the service
is being provided at our rate. That is the difference. That is what
gives us dle strength in the consultations and negotiations.

Mr. SeriNcer. Now, does this mean this then becomes final ?

Mr, Craaves. Our rate?

Mr. Seringer. The negotiation.

Mr. Craves. Well, any modification of the rate that was agreed to
in the course of negotiation or was arrived at on the basis of arbitra-
tion, I suppose, would supersede the rate set otherwise, yes, sir.

Mr. Seringer. Now, do you think, then, that under (g) you de
reach a final rate?

Mr. Cuaves. You would reach a final rate, yes, sir.

Mr. Serineer. Now, let me read (g) :

When in any case under paragraphs (e) and (f) above the aeronautical
authorities of the two Contracting Parties cannot agree within a reasonable
time upon the appropriate rate after consultation initiated by the complaint of
one Contracting Party concerning the proposed rate or an existing rate of the

air carriers or carriers of the other Contracting Party, upon the request of
either, both Contracting Parties shall submit the question to the Provisional
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International Civil Aviation Organisation or to its successor for an advisory
report, and each Party will use its best efforts under the powers available to it
to put into effect the opinion expressed in such report.

Is that final?

Mr. Cuayes. If the advisory report reported a rate, we would have
to use our best efforts to enforce 1it, and if we had the powers under
6400, why, we could enforee it; yes, sir.

Mr. Serincer. Now, what you are asking for is power to further
implement (g), is that not right?

Mr. Cayes. No,sir. It would have that effect. That is, our best
efforts under (g) could be a lot better than they are now if we had
the power to set rates, yes, sir.

Mr. Springer. Do you say that you do not have that authority to
impose pursnant to this (g) ¢

Mr. Craayes. No, I do not think we do.

Mr. Serincer. Do you know whether you do or not.?

Mr. Crayes. The Board does not have any ratemaking authority
of any kind now. The report is, in its terms, an advisory report and
not a binding one. So our authority would be limited to whatever
powers of persuasion and discussion we could summon,

Mr. Sprivger. Now, do the other countries involved have that
power? '

Mr. Caayes. Most of them do, yes, sir.

Mr. Sprincer. Do all of them have that power?

Mr. Crayes. Well, T could not say all, but the major countries cer-
tainly have the power to fix rates for their carriers in one way or
another.

Mr. Serinaer. All right, now. If you are going to have these
powers, what are you going to put as the test of whether or not this is
a fair rate?

Mr. Ciayes. Well, T would suppose under this bill that if the
ICAO advisory report recommended a rate that the Board thought
was unjust and unreasonable, the Board would not have the power
to enforce such a rate, becanse under 6400, it only has the power to
enforce just or reasonable rates. But if the advisory report came out
with a rate which the Board found was a reasonable one or was not
unjust and unreasonable, then it would have the authority under the
act and after appropriate procedures to give effect to the adyisory
report.

Mr. Sprincer. Now, what do you think is just and reasonable?

Mr. Crayes. It would depend at all times on the circumstances
developed in a hearing before the Board.

Mr. Serinaer. All right.  Suppose in a hearing before the Board—
are you going to apply the same rule that you do in domestic areas?

Mr. Criayes. I take it the problems essentially are going to be mueh
the same and the standards much the same, yes, sir.

Mr. SrrinGer. Arve the standards much the same?

Mr. Crayes. I think this is something you should ask the Board.

Mr. Serinaer. This is something that is pretty important for you
to know.

Mr. Cirayes. The standards essentially would be the same standards
applicable in regulation of the domes ic carriers,
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Mr. SeriNeer. Would you say 6 percent, 9 percent, 10 percent, 12
percent—what ¢

Mr. Cnaves. I think that is a matter for consideration of the
Board, based upon all the circumstances.

Mr. Seriveer. Is it not a fact, Mr. Chayes, that you could not pos-
sibly impose a rate that could be just and reasonable, as the Board
down there now imposes that, and get any carrier abroad that is Gov-
ernment-owned to accept that rate?

Mr. Crayes. The problem is not necessarily to impose the rate on the
foreign carriers. If our carrieris flying at the lower rate, the competi-
tive force of the industry will require the other carriers to meet it.
I think our problems with the foreign carriers are not so great in that
sense. And under (e), of course, the foreign country, just as we,
would have the right to require its carrier to fly at its rate. But if
our carrier is flying at $30 or $40 less for the trip, or whatever it may
be, nobody in his right mind is going to fly anything but our carrier.
Then the rate on the other side is going to come down.

Mr. Serinaer. Do you think by us imposing a rate, that we are
going to compel England to accept it ?

Mr. Craves. I think we are going to compel them to accept it or
lose an awful lot of traflic; yes, sir.

Mr. Serineer. Do you think you can do that under (e) and (f)?

Mr. Cuaves. T think you can do it under (e) ; yes, sir,

Mr. Sprineer. You think that you can compel them to accept the
rate?

Mr. Craves. No, you can impose a rate for our carrier. Then the
competitive sitnation will operate so that the people who are contem-
plating trans-Atlantic travel and have the choice of going on Pan-
Am at 2 rate, or BOAC at « plus $20, are going to take Pan-Am.
Then either BOAC will lower its rate or it will not earry many
passengers,

Mr. Serincer. I thought that was the very purpose that you had
(2).to resolve these differences.

Mr. Cuayes. Well, ultimately, the difference would be resolved
through either consultation or negotiation, or an advisory report if
the consultation and negotiation fail to resolve the difference.

Mr. Seringer. Then you think that if vou fail to resolve the differ-
ence, yon can impose our rate?

Mr. Craves. No; T think if vou fail to resolve the difference, you

have to go throngh the procedure in (g). If the advisory renort
fails to resolve the difference, you have an arbitration procedure.
In the end, that whole set of procedures ultimately conduces to an
agreement.

Mr. SerinGer. Are vou talking about 6400 as you have——

Mr. Cuayes. Actually, Mr. Springer, as we saw last summer, even
without 6400, ultimately, vou reach an agreement because you have to
reach an agreement to keep the services going. Tt is a question of
two things: First, what rate is applicable during the period that
you are trying to resolve this dispute, the lower rate or the higher
rate? And secondly, it is a question of the bargaining strength that
you have during the time that you are trying to reach the agreement.
If you are under (f), the other fellow’s rate is in effect, the higher
rate is in effect, and your bargaining strength is by that much dimin-
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ished. because he is flying at his rate and there is not much incentive
for him to meet your problems, except that you may threaten to
denounce the agreement or something like that. Whereas, if we are
flying at our rate, then the incentive on him to agree is very great.

Mr. Seringer. All right, let us stay under (f) for just a moment.
Now, a year ago, you said that you lacked the power to do anything
about British flights to the United States.

Mr. Crayes. We lack the domestic legislative authority, yes, sir.

Mr. Seringer. Well, did you feel that the Executive had no power
at all?

Mr. Crayes. Yes, sir.  As T said this morning, both the CAB, which
has the primary responsibility for interpreting this statute—it is their
statute and they operate under it—the CAB certainly came to the con-
clusion that they had no authority under 402 to act, or under any
other statute of the act. We concurred. This is the ordinary case of
an agreement which needs some form of legislation to implement it.
We have many agreements that we make which cannot be implemented
unless Congress makes a legislative disposition.

Mr. Serixcerr. All right, now, let me ask you what this means.
Who is the contracting party ?

Mr. Cuayes. The contracting party is one country or the other.

My, SprinGer. Now, who acts for the contracting party ?

Mr. Craves. The U.S. Government acts for us or the British Gov-
ernment for them.

Mr. Sprincer. The contracting party, raising the objection to the
rate “may take such steps as it may consider necessary to prevent the
inanguration or continuation of the service in question at the rate
complained of.”

My Cuayes. Yes, sir. That is the British saying, “so far as we are
concerned, it is OK.” But as you know, the President or the executive
branch cannot, by concluding an executive agreement- —and that is
what this is—without any approval by the Senate or any other legis-
lative action by the Congress. The executive branch cannot increase
its own authority; cannot grant itself power. So all that this does is
settle the rights and responsibilities as between us and Britain, And
it says that in the U.S. Government as a totality, there is the right to
do his. But unless Congress auhorizes the Executive or the CAB to
exercise this right, gives it some form of authority to exercise this right,
it does not come into effect.

Mr. Sprixcer. Mr. Chayes, this is a mystery to me. President Tru-
man—and T backed him up in that although I am not of his party—
went into Korea, on what anthority T am not sure, but he exercised the
authority of the U.S. Government to do that. You are saying now that
they would not even have the authority in retaliation to say to the
British merely, “until our ships can land in London, yours cannot land
in New York.”

Do you think the Congress wonld not back up the President had
he said that?

Mr. Crayes. I do not know. The same President seized the steel
mills. and it was determined that he did not have the anthority to do
that. That was also in support of the Korean war.

Mr. Sprrycer. But did the Court not determine that for him?

Mr. Caaves. I think this would be—-
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Mr. Serincer. Did not the Court finally determine for him that he
did not have that authority ?

Mr. Cuayes. Well, that is right. But the Executive is under a re-
sponsibility to try to interpret its powers as best it can. It is not sup-
posed to go riding roughshod until the Court calls a halt. It is Hlllp*
]poserl to try to take a responsible view of its own authority under the
aw.

Mr. Serixaer. Now, Mr. Chayes, let us stay on (f) for a second.
You say you do not have any power to take such steps as We may con-
sider necessary to prevent the inauguration and continuation of the
service in question at the rate complained of ?

Mr. Craves. Isay Congress has not given the Executive or the CAB
power.,

Mr. Serineer. Now, what powers under (f) ought we to give you
orthe CAB?

Mr. Caaves. If we were operating solely under (f), it would be suf-
ficient to give the CAB power to suspend a service at a rate with which
the CAB was dissatisfied. That would give it the authority to act
under section (f) subsection (f), of the agreement.

Now, our view is, of course, that it is much more desirable to be act-
ing under subsection (e) of the agreement where that is available.
Therefore, we would like not only the suspension authority but the
ratemaking authority.

Mr. SpriNGEr. I t?:ink that is a complete revision of what you want
and so some of us wonder about whether you ought to have it.

Suppose we gave you the power to suspend, and say you have this
power to suspend for 6 months while you negotiate ?

Mr. Caayes. Then you would have what we had essentially last year.
In effect, the British suspended and then we cajoled, we persuaded
them to restore the service at the old rate. In this case, what would
happen is we would mutually suspend and there would be some interim
agreement which would probably be pretty close to the high rate, be-
cause nobody wants to cut off the service entirely. So we would have
some interim agreement fairly close to the high rate, which would keep
in effect while we negotiate.

Now, it is true——

Myr. Serixeer. Why would it have to be the high rate?

Mr. Crayes. Well, because everybody would know we do not have
any power to impose the low rate, and the only way we can make our
bargaining position felt is to cut off the service entirely. That isa very
drastic remedy.

Myr. Serincer. Now, do you talk about that being any more drastic
remedy than they would employ against us?

Mr. Cuaves. Well, no; it is not more drastic, except, in the end,
nobody wants that to happen, neither they nor we nor our carriers.
So that, in the end, the pressures to restore the service would be applied,
and since the only rate we have is the high rate——

Mr. Serineer. Why do you only have the high rate? Why would
you have just the high rate? You have already set a low rate: have
you not.?

Mr. Cnaves. Yes, we have to set a low rate, but nobody has ever oper-
ated at it. The argument that this is going to be a destructive rate or
cause harm, it is a change in the status quo, is a strong one. It seems
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to me—I do not mean to say this is black and white—Dbut it seems to
me very clear that our bargaining position to have the low rate 1n
effect is much stronger when we have the rate-setting power than if
all we have is this sort of massive retaliation option.

Mr. Serincer. Well, now, actually, your Chandler agreements were
between the companies and you ; were they not !

Mr. Craayes. They were between the companies entirely. As you
know, the rate conference is a conference of earriers.

Mr. Serincer. Then this rate which you put into effect is a rate
agreed upon by our carriers?

Mr. Criaves. No: in the case that happened last summer, the agreed
rate, the rate that the conference agreed on, never went into effect
because the conference agrees subject to approval by the governments;
not only our Government but. several others did not approve the con-
ference rates, so that the conference rate agreed upon at Chandler
never went into effect. There was not any agreed rate. The Euro-
peans operated at the Chandler rates, but we wanted to operate at a
lower rate. But there was not an agreed rate in eflect last summer.

Mr. Sprincer. Now, you say you want the power to suspend.

Mr. Crayes. Yes.

Mr. Sprincer. Now, what other power do you need that you do not
have already?

Mr. Crayes. Well, we would like to be able to shift the whole con-
troversy from (f) to (e). In order to do that. we have to have rate-
setting power,

Mr. Serincer. Well, now, what other powers do you want under
(f)? Tssuspension all you want ¢

Mr. Crayes. Well, suspension is all you can do under (f). The
problem is (f) and (e) are alternative sections. When (f) is in effect,
(e) is not in effect. When (e) is in effect, (f) is not in effect. We be-
lieve we are in a stronger position when (e) is in effect, because then
our rate operates during the period of negotiation and consultation.
But in order for (e) to be in effect, we have to have ratesetting power.
That is why we want the full range of powers in 6400.

Mr. Serixveer. Now, under (f), still staying with (f), all you
want under (f), is suspension ?

Myr. Crayes. That is all you can do under (f), is to suspend.

Mr. Springer. That is the only thing. You just want to stop them
from operating, period, under (f)

Mr. CHAYES. {'ndm' (f), that is the only choice open to us, to stop
them from operating.

Mr. Serixeer. That is the only power you want under (f) ¢

Mr. Crayes. It is the only power we have under (f). What we
really want is to get out from under (f).

Mr. Springer. I know what you want. What I want to know is is
there anything else? Yon have been with us today because you have
told us you do not have the power. I am trying to find out if sus-
pension 1s the only power you want under (f).

Mr. Cuayes. Yes. If we had (f), we could do what we could not
do last summer; that is, suspend the English rates.

Mr. Serincer. It would have been a much easier deal if vou had said
to them, “You cannot fly to New York until we can fly to London.”
Everybody would have been olad to sit down, but when they saw
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they had the power and we did not have the power—at least we did
not exercise it. I am not so sure that we do not have it. Yon say
that in your opinion, we did not. T am willing to accept your opinion
asa good lawyer. But I am not sure on my own.

Suspension is the only thing you want under (f).

Mr. Caaves. Iam not trying to evade the question. We would have
been much better off under (f) last summer if we had had the suspen-
sion power. We would be still better off if we had the ratesetting
power. It was the only thing we could do under (f). Unless we have
the ratesetting power, we are under (f), and the only thing we could
do or need is suspension. )

Mr. Serincer. When you say “we,” who are you talking about?

Mr. Craves. I mean we, the United States.

Mr. Serineer. And you are talking about the U.S. Government ?

Mr. Caaves. Yes, sir.

Mr. Springer. You arenot talking about the CAB?

Mr. Crayes. When 1 say “we,” in this sense, I mean the U.S. Gov-
ernment. Obviously, the suspension power or the ratesetting power
would be exercised by the CAB ; yes, sir.

Mr. Serivcer. What about suspension ?

Mr. Crayes. 1 think that that ought also, in the first instance, to be
exercised by the CAB.

Mr. Seringer. In other words, the suspension will be with the CAB?

Mr. Caaves. Yes.

Mr. Springer. In other words, when you are talking about all these
powers to be exercised, you are talking about them to be exercised by
the CAB?

Mr. Craves. Subject to Presidential review

Mr. Serivcer. That is a different thing. What you are asking for
here now is these powers in the CA B, nobody else.

Mr. Craves. Power inthe CAB to take action

Mr. Serineer. You are asking also for a separate power. If the
President of the United States does not agree with that, he can modify
it or send it back, is that correct ?

Mr. Caaves. Yes, sir.

Mr. Serincer. All right. T think T understand what you want,

I think that is all T have, Mr, Chairman.

The Cramyan. Mr. Younger, do you have any questions?

Mr. Youncer. Yes, Mr. Chairman.

I was intrigued by your answer, Mr. Chayes, giving as an example
the President’s seizure of the steel mill. Do you think that the Presi-
dent does not have more power over international affairs than he has
over domestic affairs under the Constitution?

Mr. Cuayes. Well, I think he obviously has a broader power in
the field of international affairs. Whether seizing a British airplane
at Kennedy International Airport or preventing it from landing at
Kennedy is purely a matter of international affairs, I do not know.
I only used that as an illustration that you need some authority under
our Constitution and laws before you can take action of this kind to
prevent a foreign carrier from landing and to enforce that order.
You cannot do it just by making an agreement with the British. You
have to have some delegation from Congress, either to the Board or
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to the President or to somebody before that ean be implemented. I
think it would be very dubious to suggest that the President, in this

kind of a situation, where there is a rate dispute of this kind, has in-
herent power to prevent a foreign carrier from landing and then
to seize 1t.

Mr. Youncer. Regardless of what the other country does?

Mr. Crzaves. There may be other situations. I suppose if the other
country were a hostile country or something of that kind, there are ob-
viously situations in which the President could act on the basis of his
inherent power. But in this situation, it seems tome to be dubious.

At least, we examined the situation and came to the conclusion
that there was no such power to act absent some congressional delega-
tion.

Mr. Youxcer. That is the difficulty T have. You talk about being
a hostile power. It seems to me that for the time being, in this par-
ticular instance, Britain and the Commonwealth were a hostile power.

Mr. Crayes. I do not think you should extend it to the whole Com-
monwealth anyway. Canada was acting on the same side we were.

Mr. Youncer. Take the British Isles, then.

Mr. Caves. Anyway, even there, the British after all, from their
own point of view, and you have to recognize it, were exercising an
authority that was granfed to them under the agreement. Our situ-
ation was simply that we did not have the domestic authority to exer-
cise the same power granted to us under the agreement.

Mr. Youncer. And that svas the opinion of the State Department,
that the State Department passed on to the President ?

Mr. Crrayes. 1 have to say first that this statute and the operations
under the statute are the primary responsibility of the CAB which,
as you have already pointed out, or perhaps Congressman Schenck
pointed out is an independent agency. They reached this opinion on
their own. We concurred in it on the basis of an independent judg-
ment, so that T do not think that the President was faced with the
problem of conflicting judgments. All the lawyers who looked at it
came to the same conclusion.

Mr. Youneer. How long have you been in the Department?

Mr. Crnayes. Three and a half years, sir.

Mr. Youncer. What was your business before you came to the
Government ?

Mr. Crrayes. Tmmediately before, I tanght law at the Harvard Law
School, sir.

Mr. Youncer. That is all.

The Cramyax. Mr. Watson, do you have any questions?

Mr. Warson. No questions, sir.

The Crramyax. Mr. Friedel, do you have any ?

Mr. Frieper. No, thank you.

The Cramyax. Mr. Nelsen, do you have any further questions?

Mr. Youxcer. No. He is busy.

The Cramyan. Mr. Chayes, would you identify for the record the
countries that joined with the United Kingdom in its threat to suspend
the authority of the U.S. air carriers last spring ¢

Mr. Cuavyes. Yes, sir; I would be glad to do it. I should say that
in the end, everybody signed up. There were people who did so less
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enthusiastically than the others, and it may be that the Irish even
held out until the end ; but in the end, everybody lined up. I shall get
the exact statement for the record.

The Caamyan. Did our own carriers line up with them ?

Mr. Caaves. No. I think it is fair to say that our own carriers were
prepared to go along with us to the limit of the authority that we had
n order to try to fly at the lower rates. I think our own carriers, no
less than anyone else, were interested in getting lower rates here.
They agreed to the Chandler rates, but they only agreed to them after
a long negotiation and for the sake of general agreement. I think
that they were in general concurrence with both the CAB and the De-
partment that lower rates were desirable and they cooperated very
well.

The Crmamman, The United Kingdom indicated that additional
steps, including commandeering of aircraft, would be taken if the
U.S. carriers performed flights at the lower than Chandler rates, is
that right?

Mr. Caaves. Yes. I think again, we ought to make clear that what
is involved here is seizure as a way of enforcing the order. But they
did say

The Cramyaxn. That is not what I am asking you. I am asking
you if the United Kingdom indicated that additional steps would be
taken ?

Mr. Cuaves. I think they said they would take whatever steps, in-
cluding commandeering, where necessary to enforce it.

The Cramyax. That is what I am asking. They said they would
do that?

Mr. Craayes. Sure.

The Cuamyax. What other countries, if any, said that they would
do the same thing?

Mr. Cuayes. 1 would have to consult the record on that.

The Cramyax. Would you consult the record and supply the in-
formation ?

Mr. Craaves. Yes, sir.

The Cuammax. Do you have any information as to the specific
manner in which each or any of these countries intended to act under
the broad provisions of paragraph (f) of the Bermuda-type bilateral
agreement ¢

Mr. Caayes. Well, I think they acted by way of orders directed
to our carriers, and violations of those orders subjected our carriers
to penalties. I should say that some of the countries were later in
lining up than others, and we kept flying to any country so long as
it did not announce or indicate to us in some way that it was giv-
ing our carrier an order not to fly. Wherever our carrier was not
breaking local regulations and laws, it continued to fly at the lower
rate.

The Cramyax. In other words, the specific matter then was to
give orders to our carriers not. to fly at that rate ?

Mr. Cuayes. I think that is so, in general. Again, I would ap-
preciate the privilege, Mr. Chairman, of reviewing the record and
supplying the precise information.

The Cramyxan. Will you do that?

Mr. Cuayes. Yes, sir.
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(The information referred to follows:)

STATEMENT OF THE DEPARTMENT OF STATE OUTLINING THE SpeciFic FOREIGN
COUNTRIES WHICH THREATENED To SUSPEND THE OPERATIONS OF U.S. Am
CAREIERS DURING THE NORTH ATLANTIC RATE DISPUTE OF May 1963

UNITED KINGDOM

The British Ministry of Aviation, on May &, initiated action to amend TWA's
and PAA’s operating authority so as to require them to operale at the Chandler
fares. PAA and TWA received telegrams from the Minstry of Aviation, dated
May 12, stating that failure to comply with your operating permit will render
“aireraft liable to detention.”

The British Government handed the U.S, Government an aide memoire on
May 11. It stated that the Ministry of Aviation was shocked by the actions
of the 10.8. airlines: and that if diplomatic representations were unsuccessful,
drastic action would be required.

FRANCE

On May 16, 1963, the French Foreign Office advised the U.8. airlines that
operations at pre-Chandler fares would be subject to sanctions, The French
were unable or unwilling to explain to our civil air attaché during a conversa-
tion on May 17 what specific sanctions were intended. A French aviation of-
ficial during a later conversation advised that he objected to the use of the term
ssanction.” He stated that he had no power to punish U.8. airlines, but that
operations contrary to French regulations would not be permitted.

GERMANY

In letters to U.S. airlines, dated May 17, 1963, the German Federal Ministry
of Transport referred to article 11(F) of the United States-German bi-
lateral air agreement and to certain sections of German civil aviation law.
The letters stated that in view of an analogous legal sitnation with that of
the United Kingdom and Switzerland, the U.S. carriers were instructed to ap-
ply immediately the Chandler rates in order to avoid legal consequences which
might arise out of nonobservance of these legal provisions.

ITALY

Civilavia Inspector General Caruso, on May 17, requested PAA to apply
Chandler fares as quickly as possible, otherwise “Civilavia would have to take
measures it would rather not take.” The specific measures were not clarified.
Caruso informed PAA, on May 18, that if Chandler rates were not put into effect,
Civilavia would be compelled to prevent PAA flights from departing Rome.

The U.S. Embassy in Rome received a note verbale from the Italian Foreign
Office on May 22, advising that effective May 23, TWA and PAA were requested

to operate at the Chandler rates and that in case of moncompliance, “conse-

quent measures” would be taken.
The U.S. Embassy subsequently advised the Department of State that the

Italians had made a decision to “ground” U.8. carriers as of May 25 unless the

Chandler fares were applied.
SWITZERLAND

Effective May 1, 1963, the Swiss Federal Air Office amended TWA's permit
so as to require operations at the Chandler fares. TWA was told to strictly ob-
serve the instruetions and traiffs as they had been established by IATA at the
Chandler conference. The Swiss advised TWA. that should T'WA not apply such
tariffs, the procedures in the penal code of the Swiss Law of Aviation would

be executed.
BWEDEN

On May 17, Mr. Soderberg, Swedish CAB official, advised the U.S., Embassy
in Stockholm that PAA had until May 20, when its flight from New York arrived

in Sweden, to comply with Swedish instructions to operate at the Chandler rates.
If at that time PAA still violated these instructions, serious action wounld be

taken.

46-409—065——14
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SPAIN

On May 24, Spanish Under Secretary of Foreign Affairs Cortina advised the
U.S. Embassy in Madrid that both U.S. carriers had been informed by note that
passengers would be barred from embarking or debarking effective noon May 27
unless they could prove that they had charged the Chandler fares. Cortina con-
cluded that the Government of Spain was convinced that it had every legal right
to exact the new fares in Spain, just as the U,S. Government had the right to
regulate fares in the United States.

IRELAND

On May 21, the Irish Minister for Transport and Power advised PAA and
TWA that he had been empowered by the Government of Ireland to make an
order providing for the control of air fares for the transport of passengers or
goods to and from Ireland. He further advised that he proposed to use this
power, if necessary, to insure that the Chandler fares were put into effect and
that the penalty for failure to comply is set out in sections 13 and 16 of the Irish
Air Navigation and Transportation Act of 1946,

[Section 13 provides for penalties, and section 16 provides for detention of
aireraft.]

NORWAY

On May 20, the Norwegian Civil Aviation Inspector informed PAA that if PAA
did not charge the Chandler fares immediately its operating concession would be
suspended in Norway. A Norwegian Foreign Office official told our Embassy in
Oslo that Norway thus far had been patient but that it had watched other coun-
tries which had taken hard attitudes and had obtained the desired results. He
was unable or unwilling to give our Embassy assurances that Norway wonld not
similarly act against PAA.

PORTUGAL

On May 10, the Portugese Director General of Civil Aviation advised TWA by
letter that if American companies were not in a position to apply the Chandler
tarifls, the Portuguese Government would be foreed to suspend the arrivals and
departures of passengers whose tickets were not in accordance with the Chandler
fare resolutions.

On May 13, TWA's Washington office received a message from its Lisbon office
advising that if American earriers did not comply with the Chandler fares with-
ing 24 to 48 hours, the passengers aboard these aircraft would not be allowed to
embark or disembark at Portuguese airports.

The CamaaN. There was some rather harsh reaction from abroad,
from the United Kingdom and other countries?

Mr. Cruayes. Toour lower rate; yes, sir.

The Cramsan. Now, that followed an exchange of communication ;
did it not.?

Mr, Cuayes. Well, yes.

The Caamman. Was it between the Board and the Department of
State?

Mr. Cuayes. Well, the Board announced that it would not support
the Chandler agreement. This was—I do not have the exact

The Coamman. I know that that is true. But did it then bring
about an exchange of communications between the Department of State
and the Board ?

Mr. Caayes. Yes, the Board and the Department worked very close-
ly together. We were in constant touch at all times during the period
from the first Board announcement.

g : : % : 5

The Caamyan. That is precisely what I am asking in the question,
if it did. Did that then lead to the CAB action rescinding the earlier
disapproval, and allow the U.S. carriers to operate to foreign coun-
tries at the higher rate?
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Mr. Caayes. CAB asked us for advice when these orders were put
in. It is my recollection that the Secretary of State wrote a letter to
the CAB saying that we did not think it was appropriate for our Gov-
ernment to advise our carriers to break foreign laws and subject them-
selves to the risk of prosecution abroad to operate at the lower rate.

To that extent, then, the CAB changed its advice. That is, where
a foreign order or foreign regulation was in effect that would have
subjected our carriers to penalties or confiscations, it changed its ad-
vice to the earrier; yes, sir.

The Cramaan. Then how long did that higher rate prevail?

Mr. Cuaves. Well, it prevailed—again, I would have to give you
exact information from the records—I think there was some adjust-
ment within about 60 days, and then a good deal later, some months
later, & negotiated lower rate went into effect. But well after the
tourist season was over.,

(‘The information referred to follows:)

STATEMENT OF THE DEPARTMENT OF STATE REGARDING THE CHRONOLOGY OF EVENTS
SURROUNDING THE NORTH ATLANTIC RATE DisPUTE OF 1963

September 21, 1962 : Board policy letter to U.S. carrier members of IATA.

September-October 1962: IATA traffic conference at Chandler, Ariz., which set
international fares, including a $513 round trip economy fare between New
York and London. The previous round trip fare was $486.

November 23, 1962 : TATA Chandler resolutions filed.

December 3, 1962 : TATA fare tables filed.

December 10, 1962: CAB staff met with U.S. earriers to request bases and sup-
port for fare increases.

January 14, 1963 : Pan American statement received.

January 25, 1963 : Northwest statement received.

February 12, 1963: Tentative Board disapproval of transatlantic and trans-
pacific round trip fare increase. (Order publicly released February 14, 1965.)

March 18, 1963 : Final Board disapproval.

April 810, 1963 : Informal discussions with British aeronautical authorities in
Washington.

April 16-17, 1963 : Informal discussions with Canadian aeronautical authorities
in Washington.

April 24-26, 1963 : Meeting with European and Canadian aeronautical authorities
in London. No agreements reached.

May 12, 1963 : Announcement by British and some other European governments
stating that they would take steps to prevent operations by U.S. carriers at
pre-Chandler rates.

May 13, 1963 : Reply letter from Secretary Rusk to Chairman Boyd suggesting
that CAB advise 1.8, carriers to fly at Chandler rates insofar as was necessary
to prevent the carriers from being subjected to penalties for violations of for-
eign laws and regulations.

May 14-24, 1963: TWA and Pan American raise most but not all of their trans-
atlantie fares under orders from European governments.

May 15-18, 1963: IATA meeting in Bermuda. Tentative compromise worked
ont. Meeting adjourned, May 24, 1963.

May 24, 1963 : IATA meeting in Montreal. Compromise agreed upon permitting
the $513 fare to remain in effect until July 15. Thereafter the fare would be
£409.70 through March 31, 1964,

July 15-18, 1963 : International conference of national aeronautical authorities
held in Ottawa. Conference dealt with subject of governmental relations with
TATA.

September 9-13, 1963 : First Salzburg meeting of IATA. No agreement reached.

October 22-26, 1963 : Second Salzburg meeting of TATA. No agreement reached.

November 1963 : Informal discussions by Messrs. Ferguson and Boyd with Euro-
pean aviation authorities,
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December 10, 1963 : IATA meeting opens in Nassan. Majority agreement reached
on summer or peak season rate of $484.50 round trip from New York to London
and §399 for same trip off season. Special off-season 21-day excursion fare re-
duced from $350 to $300. Agreement to run from April 1, 1964, to March 31.
1966.

January 3, 1964: Mail vote by TATA fails to show unanimous agreement.
Canadian Pacific, El Al, and Air Linte disapproved package proposal.

February—April 1964 : All major airlines file Nassau rates with CAB. De facto
agreement to be in cxistence to March 31, 1966.

The Crammax. Is it possible to equalize our lm\wr under para-
graph (f) of the articles without resorting to legislation which would
nu]}ify paragraph (f) and bring paragraph (e) into effect ?

Mr. Cuaves. Well, yes, sir; there is. If you give suspension power
and nothing else. That will, as I just said to Mr, Springer, permit
us to retaliate under section (f). But it will not bring (e) into play.

The Cuamman. All right. Suspension power—would that be sus-
pension power of our own carrier rate ?

Mr. Cnaves. Noj; it would be power to suspend the other carriers’
rates. That is the method of working it out that is contemplated under
paragraph (f).

The Cuamrmas. In other words, that is only half of the power that
vou want ?

Mr. Cuayes. Yes,sir.

The Cuairman. Now, since you support 6400, and thus would have
the CAB’s ratemaking actions in international and foreigm aireraft
situations, subject to Presidential approval, rather than merely have
the requirement that the CAB submit them to the President prior to
publication, would it not be more appropriate to make certain that the
President, rather than the CAB, is invested with the power equivalent
to that held by the ultimate authorities of the nations with whom we
have Bermuda-type agreements ¢

Mr. Caayes. No,sir, I think we have our own tradition and our own
history and our own way of going about these things. Our basic
philosophy, which I believe is the correct one, is that a regulatory
agency of this kind, having special expert competence, operating ac-
cording to procedures that we all understand and according to stand-
ards that we all understand, is the best method of achieving a sound
rate structure. We do recognize that in the international field, unlike
the domestic field, where we do have to consider what the reaction of
foreign governments and foreign peoples are to our actions, in that
field, there is the occasion for Presidential review. But essentially,
the primary responsibility should be with the Board, because the pri-
mary problems are economic and technical. We in the Department
believe that overall, the best interests of the United States are served
by a strong, competitive airlines industry operating at competitive
rates.

The Cramyax. I want you to measure your answer to this question
well, because it is important. Could we make certain that the United
States is on an equal footing with other countries of the world under
paragraph (f)—that is, those countries with whom we have
the Bermuda-type agreement—under paragraph (f) of the Bermuda-
type bilateral, instead of enacting legislation which would bring para-
graph (e) into effect ?

Do you understand the question ?
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Mr. Crrayes. You say could we put ourselves on an equal footing
under paragraph (f)——

The Criamemax. Could we not amend the law so that we would bring
the United States on equal footing with other countries under para-
araph (f) of the Bermuda-type bilateral instead of going further and
amending the law to bring into play paragraph (e)?

Mr. Criayes. Yes: if the Congress were to grant suspension author-
ity, then we would have the authority to retaliate under paragraph
(f), and we would, in effect, be in the same position that the British
were last year when they suspended our rates. The decision for Con-
oress to make, T think, is whether that way of resolving the dispute,
by being on an equal basis under paragraph (f) is the best way, or
whether. as we think. the best way is to shift the whole thing over to
paragraph (e).

But you can, by giving solely suspension authority, equalize the
situation under paragraph (f), yes, sir.

The CrramMAN. Does any country with whom we have the Bermuda-
type bilateral have authority to set rates of their own carriers?

Mr. Craves. Well, ves, sirs most of them do. But as you will no-
tice, paragraph (e) comes into effect only where the aeronautical au-
thorities of the United States have rate-fixing powers.

The Cramrman. No, where the aeronautical authority of the coun-
try—it does not just say the United States.

Mr. Crayes. No, sir: if you look at paragraph (e), the fact that
Great Britain has rate-fixing power does not bring paragraph (e) into
effect at all. Tt requires that the United States have rate-fixing power
before paragraph (e) goes into effect.

The Cratraax. Well, of course, if the United States objected to it
and did not have paragraph (e), they could act under (e).

Mr. Cuayes. No, sir. The operation of paragraph (e) depends
solely on what the domestic law of the United States is. If the CAB
has rate-fixing anthority with respect to international air transport,
then paragraph (e) is in effect. It does not matter what the situation
is on the other side. All of the Bermuda agreements read that way.
They are dependent on what happens in this country, what authority
is available in this country, not what is available abroad.

The Crammaax. It says property by air on international services—
and to suspend proposed rates in a manmer comparable to that in which the
(livil Aeronautics Board at present is empowered to act—

Andsoon.

Mr. Crayes. If you go back to the first phrase—

In the event that power is conferred by law upon the aeronantical authorities of
the United States to fix fair and economic rates.

The fact that most of these countries have this power in one way or
another has not brought (e) into play; (e) depends upon the U.S.
authority to fix rates being comparable to our domestic authority.

The Crramryay. Well, T suppose the difficulty in understanding the
whole thing is because foreign airlines are wholly or in part owned by
the governments themselves.

Mr. Crayes. Yes, or else under very strong governmental control,
that is right, sir.

The Cramrvay. Well, thank you very much, sir. We have kept

you here much longer than we had intended or anticipated, but we do
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want to thank you for your appearance and for your response to the
questions.

Mr. Crayes, Thank you. T hope I have been of some help to the
committee.

The Cnammax. Thank you very much.

Mr. Boyd?

STATEMENT OF ALAN S. BOYD, CHAIRMAN, CIVIL AERONAUTICS
BOARD; ACCOMPANIED BY JOSEPH WATSON, JOHN WANNER,
IRVING ROTH, AND AL STOUT—Resumed

Mr. Boyp. Yes, Mr. Chairman.

The Cramaan. I apologize for the committee taking up so mucl
of your time today, Mr. Boyd. I anticipated that it would take only
a few minutes to conclude with Mr. Chayes, but we have been here at
some length. T hope and I am inclined to think that it will not take
very long. Some of the members have some questions.

In the meantime, in view of the testimony that has been presented
since you first a ppeared, would you have any further comment to make
before we start ?

Mr. Boyp. No, sir; I do not believe so. I am delighted to be here
and hope that I can throw some light on the subject. As it has been
brought out, this is a terribly complicated situation.

I would say this, Mr. Chairman and members of the committee, we
spent a great deal of time discussing powers to retaliate, and it seems
to me that this misses the point completely, because if we get the rate
legislation that is proposed under 6400, there will be no need to con-
sider retaliation. 1 think the only reason one would consider retalia-
tion or discuss retaliation, based on the assumption that we get the
legislation sought, would be on the assumption that a foreign govern-
ment is not going to act in good faith within the terms of its agree-
ment. And I do not believe that there is any reason for us to make
such an assumption.

So the point I would like to make as strongly as I can is that retali-
ation is not going to be a problem, given rate legislation, so long as
other countries are willing to adhere to the terms of their agreement,
and we have no reason to think that any country with whom we have
bilateral agreements would not adhere to the terms of an agreement,

The Cramyran. Mr. Moss, you had some questions to ask.

Mr. Moss. Yes, Mr. Chairman, I have,

Mr. Boyd, during the appearance of Mr. Tipton before the com-
mittee, great stress was laid upon the burden of ratemaking pro-
cedures involving international carriers under the flags of countries
other than the United States. There was cited for the committee’s
attention the general investigation of rates undertaken domestically a
number of years ago as a typical, I believe I place the correct empha-
sis on the statement, “example of the difficulties to be encountered in
undertaking these ratemaking proceedings.”

I wonder if you could comment on them ?

Mr. Boyp. Yes, Mr. Moss. T ean truly say T am glad you asked
that question.

In the first place, with all due respect to Mr. Tipton, the passenger
fave, passenger rate, investigation to which he alluded was in no sense
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a typical investigation of the Civil Aeronautics Board. On informa-
tion and belief, I would say that is the first such case that came up
in the 25-year history of the Civil Aeronauties Board.

In connection with that, I would like to point out to the committee
that what we were dealing with in that case was rate of return and
not fare level.

Mr. SeriNer. And not what?

Mr. Boyn. And not fare level, f-a-r-e. I think there may be some
confusion, because we mix the terms up with fares and rates of
return.

Now, as I understand it, technically a rate is what is charged for the
moment of commodities; that is, freight, express, and mail. Rates are
charged for those. Fares arecharged for the movement of passengers,
and rate of return is the amount of profit that a carrier is enabled to
earn on its investment, given 1'9:&:41:11:t]|>|_\' efficient operation at the level
of fares based on the amount of traffic that is generated. So I would
like to get these terms straight here when we discuss them, and I am
afraid that sometimes I tend to lapse into the use of the word “rate,”
where actually what I mean is “fares.”

Now, bear in mind, please, gentlemen, that we are not dealing with
any vacuum. There is a tremendous volume of international traffic
today. There are fares and rates in effect today and they are felt to be
oenerally acceptable and to generally permit the carriers operating
under them, or with them, to earn reasonable profits, given reasonably
efficient operation.

Mr. Serineer. Are you referring now to our domestic foreign
carriers? '

Mr. Boyn. No, sir; T am talking about worldwide, international air
transportation.

Mr. Seringer. Thank you.

Mr. Boyp. So the point I want to make, Mr. Springer, is we are not
dealing in a vacuum, and given the legislation we seek in 6400, we
shall not be placed in the position of saying, “Let us start from seratch
and build a structure of rates and fares,” becanse we have a structure
already which is generally satisfactory.

Now, the problems with which we are faced in international air
transportation, and T guess probably also in domestic, although I have
not. thought about it in this light, are the relationships of fares to each
other in terms of tourist fares to first-class fares, group fares, excur-
sion fares, and things of that nature, and what the total fares should
be and what the difference, percentagewise, should be among these
fares. So we are not dealing with anything that you can say in finite,
and we are not dealing with anything that you can say @ cents a mile
for excursion fares is going to be confiscatory to the carriers, or is going
to permit them to earn an exorbitant rate of return. Because we can
only take the historical data and project it forward to ascertain a
judgment, this is where the so-called expertise comes in how much the
carriers may be entitled to earn if they operate efficiently and if the
traflic generation is as anticipated.

Now, I would like to point out that lower fares have been encouraged
by the Civil Aeronautics Board and by the U.S.-flag earriers operat-
ing in foreign aviation because of a basic philosophy in the United
States, that you can maximize your profits by increasing the volume
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of your productive units, having those productive units utilized as a
lower percentage per unit, than you can by taking what is, in effect,
a captive market and soaking that market for more and more money.
We have worked very diligently to try to persuade our European com-
petitors of our airlines that they are far }]Pflk‘l‘ off in the long run by
lowering their fares and expanding the volume of the market.

Now, I do not think that it is at all necessary to point out to the gen-
tlemen of the committee that the Civil Aeronautics Board has histori-
cally supported good earnings for the U.S.-flag carriers, and we have
done everything we could to see that they earn good and sufficient
profit. So I would like to allay any fears that the Board is trying to
put anybody out of business or confiscate their property throngh re-
fusing to permit a reasonable rate of return.

The U.S.-flag carriers today are carrying about 40 or 42 percent of
the transatlantie traffic, North Atlantic traffic. The U.S.-flag carriers
are therefore a major factor in that operation. The U.S. Government,
through the Civil Aeronautics Board, has the best statistical data on
air carrier operation that can be obtained through the reports that
are filed by our carriers, who constitute approximately 40 percent
of this total market.

Our approach to this matter is that if we can get H.R. 6400 enacted
into law, then the shoe will be on the foot of those who desire higher
fares to show that the fares we favor are not in fact fair and reasonable.
And we have this mass of data which we may utilize to show that the
fares are fair and reasonable. This is what it boils down to, as one
man sees it.

That is a fairly long answer to your question, Mr. Moss, but I guess
maybe I really did not answer it. The fact of the matter is that
within the last 12 months on domestic fares, we have had 44 tariffs,
passenger tariffs, brought to the Board for consideration: that is, sus-
pension and/or investigation. I believe we voted to suspend and in-
vestigate 28 of those 44. All except seven of them have been cleared
out, either through Board action or through carrier action by with-
drawing the fare or by withdrawing and amending the fare. Because
when we issue an order saying we are going to suspend and investi-
gate, we set forth our reasons and we try to give an alternative as to
what we think would be reasonable.

The cases that are pending are pending because they are related to
other matters which are in the process of disposition. So you have
this interlock on several of them, where we just have to wait until we
get others decided to establish the principles which will be in effect in
these cases. That is the case history of 44 of these items which have
been handled in that manner.

So, getting back to Mr. Tipton’s concern, I think that he is overly
and unnecessarily concerned,

Mr. Serixger. Mr. Chairman, did you finish that? About what?

Mr. Boyn. Mr. Tipton, T understand, devoted a great deal of time
to the period required for the Board to dispose of a fare investigation.
I was just trying to point out that this was a rather abnormal situa-
tion. In fact, it was the first one that I know of that we have had in
the history of the Board. There may have been one more prior to my
coming, but T do not believe so.




AMENDING FEDERAL AVIATION ACT OF 1958 213

Mr. Moss (presiding). At the present time, you meet informally
with the U.S. carriers prior to an IATA conference, is that correct?

Mr. Boyp. Yes, sir.

Mr. Moss. Now, if the authority of 6400 is given to the Board, will
the procedure change? Will you then have a ratemaking hearing
and determine upon a rate which the carriers will then be bound to
propose !

Mzr. Boyp. That is not contemplated, Mr. Moss.

Mr. Moss. Would it be required ?

Mr. Boyp, No, sir. As we understand this legislat ion, it would not
be required, and we would not propose to change the existing pro-
cedure. We have no desire to bind our carriers into a straitjacket
in terms of dealing with TATA. And we have no desire to impose
our will willy-nilly upon the air carriers of the world. And in the
area of ratemaking, establishing fares and rates, there is bound to be
an area of what is called the area or the zone of rea sonableness. There
is not such thing as a mathematical calculation to say that 3.5 cents
a seat-mile is the reasonable fare.

So we have historically felt, and continue to feel, that there must
be flexibility on the part of our carriers, In the domestic field, a
carrier can come in and file a rate within whatever area it wants to,
but it has to be within what we consider the zone of reasonableness.
This means that it cannot be so low that it is not compensatory and
it cannot be so high as to be exorbitant. But this gives quite a bit of
leeway, and we would anticipate that we would continue the same
operation in the international area as we have before.

The legislation is purely and simply backstopping legislation, which
I must say I agree with Mr, Chayes on. If we have it, I think our
carriers will be more persuasive than they have at times in the past
been in the TATA meetings.

But at the same time, we have no desire to blackjack anybody, be-
cause we have to live with each other. What we want to see 1s the gen-
eral lowering of fares as the economies of the jet aircraft and of man-
agement efficiency are brought to bear on the market, while permitting
the carriers to earn a reasonable rate of return.

Mr. Moss. Well, now, under the authority in 6400, if you should
disapprove a rate, would you then have time to go throu rh some rate-
making procedure to arrive at the rate which would T)c permitted
by this Government and go provisionally into effect under paragraph
(e)?

Mr. Boyp. No,sir, I donot believe so.

Mr. Moss. It is not intended to request this authority that you would
have to do that, is that correct.?

Mr. Boyp. No, sit. And bear in mind that what we are talking
about so far as we can see at this moment is merely a change in an
existing fare level which probably is not going to affect tourist, first,
coach and whatever else. It is probably going to affect one or two
of these segments, and not the total picture.

Mr, Moss. I am asking these questions because it seemed to me they
were the basis for the statement. presented on behalf of the Air Trans-
port Association.

Mr. Boyp. Yes, sir.

Mr. Moss. And they were stressed very strongly.
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Now, you gave a very large vote of confidence to the U.S. carriers in
your appearance here, stating that it was your opinion that in the
future, the problems would be as they have been in recent years, an
effort by our carriers to reduce rather than increase fares. But again,
the specter of injury to our carriers was raised on the hypothesis that
at some point, a proposal which would not be in (e) would be made,
and that under (e), it could go into eflect by the Government.

Have you any comment on that ?

Mr. Boyp. Yes, sir, that is clearly a possibility. There is no ques-
tion but what it is a possibility. However, I think that it is also fair
to say that the assumption on which this possibility is stated is that
because the foreign competitors are heavily subsidized, this can happen.

Mr. Moss. That would not meet the test of (h), would it %

Mr. Boyn. No, sir. And furthermore, it 1s a matter of fact which
is certainly apparent in all of the aviation journals that the foreign
governments are not happy about subsidizing their air carriers. This
13 not something that they do out of any desire to put the U.S. car-
riers out. of business or to cripple them in any way. There is a tre-
mendous amount of unhappiness over the amount of subsidy that is
being paid now on the part of various countries to maintain their air
carriers in operation.

Mr, Moss. Well, that is a possibility, then——

Mr. Boyp. Yes, sir.

Mr. Moss. If it occurs, at what point would the determinations as to
the fare under (h) be made, and who would make them? (h) reads:

The rates to be agreed in accordance with the above paragraphs shall be fixed
at reasonable levels, due regard being paid to all relevant factors, such as cost of
operation, reasonable profit and the rates charged by any other air earriers.

Mr. Boyp. There is where the arbitration body would have to estab-
lish the standards. That is one reason why we are so anxious to get
this 6400, so that we can say, “Gentlemen, we have a body of precedent
for the establishment of fair and reasonable rates which has been built
up first in our domestic sphere for 25 years, and these have been tested,
they are similar to what the Interstate Commerce Commission uses,
they have been tested in court.” They are clearly the criteria that
should be utilized by an arbitration body to establish what are fair
and reasonable fares. That is one reason we want to get 6400 into
existence.

Mr. Moss. Mr. Springer?

Mr. Serincer. To stay right on that for just a moment, Mr. Chair-
man, first, last year, was there any foreign air carrier system such as
the BOAC, Air France, which operated at a profit ?

Mr. Boyp. Yes, sir. Now, are you limiting this to those two car-
riers?

Mr. Serineer. Let us just take those two of the big ones.

Mr. Boyp. My understanding is that BOAC in 1963 earned a profit
for the first time in a number of years.

Mr. Serixeer. How much #

Mr. Boyp. I do not have that figure, Mr. Springer, but it was in the
millions of pounds. '

Mr. Seringer. How much, then, did Air France make?

Mr. Boyp. My understanding is that Air France lost money last
year.
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Mr. Seringer. Now, this was the greatest year for air carriage over
the North Atlantic ever in history, was it not?

Mr. Boyp. Yes,sir.

Mr. Serinaer. And all of the aireraft, all of them I am talking
about, that flew the North Atlantic in 1963 carried more passengers
than ever before in history ?

My, Boyp. Yes,sir.

Mr. Seringer. BOAC made a reasonable profit ?

Mr. Boyp. Yes,sir.

Mr. Serincer. But Air France lost money ¢

Mr. Boyp. Yes,sir.

Mr. Serineer. Lufthansa did not make any money, did it?

Mr. Boyp. I think Lufthansa just about broke even.

Mr. Seringer. How about Alitalia?

Mr. Boyp. Alitalia earned a profit.

Mr. Serinaer. It wasnot very much, wasit?

Mr. Boyp. I think it was a fairly substantial profit.

Mr. SerinceEr. Now, how about Swissair ?

Mr. Boyp. Nine percent.

Mr. Seringer. And SAS?

Mr. Boyp. I think SAS made a profit. KLM— I think they earned
money, I am not sure. PIA,Tam not sureof.

Mr. Serincer. This is the first time that any of these, KLM and
SAS. made money ?

Mr. Boyp. No, Swissair has been historically profitable.

Mr. Serixaer. 1 take it back, Swissair usually makes money.

Mr. Boyp. SAS is generally profitable, generally speaking. Ali-
talia—this may be the first year they have made money, I am not sure.

Mr. Seringer. Well, let me get back to this, because I want to stay
on my line of thought. Now, the Chandler agreements, had they
gone nto effect for this year, would have been approximately how
much of a percentage below the rates that arve charged this year in
transatlantic service? Roughly, the percentage !

Mr. Boyp. You mean above? The Chandler fares were above the
rates that are in effect now.

Mr. Seringer. Well, now, your proposed rates were lower, were
they not ?

Mr. Boyp. Yes, sir. You said, as T understood your question, how
much would the Chandler rates have been below.

Mr. Serincer. Let us take your proposed rates. How much below
the present transatlantic fares would they have been ?

Mr. Boyp. I am sorry, I am lost, Mr. Springer, because we do not
have any proposed rates.

Mzr. Srrineer. All right.  Now, you did get an agreement to lower
rates, did you not ?

Mr. Boyp. Yes,sir.

Mr. Serixcer. Very substantially.

Mr. Boyp. Yes,sir.

Mr. Sprincer. Now, are those rates proposed last summer higher
or lower than those presently in existence ?

Mr. Boyp. Well, the rates that were proposed last summer were es-
sentially the rates that were adopted. These are quite a bit below
the Chandler rates.
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Mr. Serincer. How much, then, are these rates below last year's
transatlantic crossings between May and October ¢

Mr. Boyp. Ishall have to provide that for the record, Mr. Springer.

Mr. Serinaer. Roughly. Ts it 5 percent, 10 percent, 15 percent, or
20 percent ?

Mr. Boyp. Well, it would average out about 13 percent.

Mr. Serixcer. All right, it is about 13 percent below last year?

Mr. Boyn. Yes,sir,

Mr. Srringer. Based last year on Britain’s 9 percent, did you
say 4

Mr. Boyp. No, that was Swissair. I do not know what the British
made.

Mr. Serineer. Well, based on that last year, what were our
profits?

Mr. Boyp. Our profits last year?

Mr. Serincer. Take TWA and Pan-Am.

Mr. Boyp. Last year, TWA had a rate of return of 24.2 percent.

Mr. Seringer. And how much was Pan-Am ?

Mr. Boyp. On Pan-Am, Pan-Am had a rate of return of 11.8 per-
cent in its Atlantic division, and had a rate of 21.5 percent in its
Pacific division.

Mr. SeriNcer (reading :)

The rates to be agreed in accordance with the above paragraphs shall be
fixed at reasonable levels, due regard being paid to all relevant factors, such
as cost of operation, reasonable profit and the rates charged by any other air
carriers.

. Now, that last paragraph is going to have a big part in negotia-
tion, the rates charged by other air earriers, is that not correct?

Mr. Boyp. Well, it could. I would have to say, Mr. Springer,
because I have been in a number of negotiations and it has always
seemed to me that the things I thought were going to be important
turned out to be side issues. But it certainly could.

Mr. Srrineer. Now, this says “Fixed at reasonable levels.” 1
take it that is the thing that you commonly call just and reasonable ?

Mr. Boyp. Yes,sir.

Mr. Serineer. Now, ordinarily, in domestic business, our domestic
carriers, you ordinarily figure just and reasonable to earn what kind
of arate?

Mr. Boyp. Average 10.5 percent.

Mr. Serinaer, 10.5 percent ¢

Mr. Boyp. Yes,sir, return on investment.

Mr. Seriveer. That is what you are allowing at the present time,
roughly ?

Mr. Boyn. Yes,sir. Now, of course, that has to be a broad average,
as I said the other day, Mr. Springer. We have carriers earning 16
and 18 percent.

Mr. Serincer. I understand, and you have a couple that earn 22
pereent, or so you told me.

Mr. Boyp. Yes,sir.

Mr. Serincer. Now, do you feel that if you keep on lowering these
rates, you arve going then to be able to have other foreign govern-
ment operated carriers compete ?

Mr. Boyp. Oh, surely, surely. We have had foreign people tell us
that they could meet any rate and operate efficiently. But, and here
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is what I wanted to get back to and interject a moment ago, if I may,
when you look at the picture of the foreign air carriers, please bear in
mind that most of these carriers, with the exception of Swissair and
SAS have a great variety of national interest routes which they are
operating and which has a drastic effect on their profit and loss state-
ment. 1 refer you specifically to BOAC and its Commonwealth route
system, to Air France and its efforts to hold together what used to be
the French colonial empire—hold together through commercial ties.
Alitalia, for example, is trying to get into Africa. When I say trying
to get in, I mean they are moving their operations into Africa.
Lufthansa ismoving into South America. KLM is trying to maintain
a worldwide route system when it no longer has Indonesia. These
things cost money, Mr. Springer.

Mr. Seriveer. I understand. And may I say that Pan-Am and
TWA have the same thing, if you want to travel out through the
Far East.

Mr. Boyp. Well, T cannot get too concerned about Pan-Am with its
rate of return in the Pacific. But the point, which we have taken as
the 11.8. Government, is that the passengers across the North Atlantic
specifically have no requirement fo subsidize the national interest
routes of any air carrier, whether it be United States, British, or any
other. We have taken the position, and this is our internat ional air
transport policy, that national interest routes should be paid for by the
government that wants the route, not paid for by the passenger who
wants a holiday in England or in the United States, as the case may be.

Mr. Sprineer. Well, I am in agreement with you on that, Mr. Boyd.
I do not think we are down to the point yet. That point is simply this:
You say you are going to get lower rates and you are asking for this,
not elaborate but very overall thing here, to get at it. But the point
I am making is I do not believe, from what I have seen, that those com-
panies can compete with us. T havea feeling that TWA and Pan-Am
any place could run them off the map.

Mr. Boyp. Well, now. on that, Mr. Springer, this is where the ar-
bitration comes in. If the rates or the fares that the Board wants to
see are not just and reasonable for the carriers operating the market,
then they should go before the Board of Arbitration and say, “Look,
we cannot do this because our costs are thus and so.”

But I would want to say, “All right, gentlemen, break out your costs.
How much of it is national interest "

Then T would say to the Board of Arbitrators, “Gentlemen, this is
a burden of the government, not a burden of the traveling public.”

Mr. Sprineer. But I do not believe you are going to be able to apply
just and reasonable as you have to domestic earriers of 10.5 percent and
still expect foreign governments to compete upon the same basis that
we do with more efficient administration. Now, is that not abont
right?

Mr. Boyp. Well,no: I think the foreign carriers have the capability
of operating as efficiently as ours. So I cannot agree with you.

Mr. Serineer. Do vou believe that their government corporations
do operate as efficiently as ours ?

Mr. Boyp. Well, T cannot give yon anything to support it. I wonld
say insofar as some of them, and T'll have to use small ones, insofar
as Aer Linte, the Trish line is concerned, for instance, I think it is
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one of the most efficient ones I have even seen. Swissair, yes, sir.
Pakistan International Airways, yes, sir.

Mr. SpriNGer. You are picking off the cream of the crop, I will
admit. That is true.

The point 1 am trying to get is, if you are going to apply this
criterion which you are now employing with reference to domestic
air carriers, you are going to put a limitation of roughly 10.5 percent
on them. 1f you are going to do that, you are going to drive fares
down, because if somebody made 22.5 percent last year and somebody
else made 12 or 13, or whatever it averages out, you are going to drive
fares down under your formula.

Mr. Boyp. Yes, sir,

Mr. Serineer. Now, the point is can these other governments, and
will they, concede and go along? This is not the point that in all
your faremaking, you are going to get. This is the point, as I get your
testimony, that you are driving toward.

Mr. Boyp. Let me say this: We have no specific fares in mind. We
are not champing at the bit, Mr. Springer, to go out and say, “Boys,
here are a series of fares that are :lh stepped down from the existing
fares.” We do not have any such concept.

Mr. Seriveer. I understand that.

Mr. Bovp. However, please bear in mind now. that the fares are
own from last year. The traffic is up far more than it costs to com-
pensate for the reduction in the fare. So that the net earnings of the
carriers should be up considerably this year, and it certainly should be
a relative thing based on what they did last year. As the jets become
more economical, we think the fares can go down, the carriers can earn
their money, and we canot say that BOAC has to be limited to 10.5
percent. Buf I will venture to say that the United Kingdom would be
happy to have BOAC making 10 percent.

And bear this in mind, too, Mr. Springer. We are looking at this
in terms of discussing legislation pretty much in a vacuum. The
fioures that T have are that the air fare represents just about one-third
of what travelers spend in various countries. Aviation has as its
major interest getting people to move from country to country, and
the more people who go from here to Europe, the greater amount of
dollars goes mto the coffers of those governments. So lower fares
are something which they are interested in, also, within reason.

Mr. Seringer. The point T am trying to get to here is whether or
not—two points: You ean do what you apparently intend to do, and
that is to lower fares. Ultimately, that is what you have in mind.

Mr. Boyp. As conditions——

Mr. Serincer. I do not think that these companies can compete
upon the same eflicient basis that TWA and Pan-Am do. T have
watched them in operation. If you want to name three that are, T
will agree and T might throw SAS in on top of that. T am talking
about the average government corporation, and we have them all over
the world, that is operating at a deficit. Practically every country
that wants any aid from us, the first thing they ask for is a sfeel plant :
the second thing is an airline.

Mr. Bovn. Yes, sir.

Mr. Seringer. When you are talking about a rate of 10.5 percent.
I take it this is the whole picture of what you think is just and reason-
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able, and I do not know that I find any fault with that. It sounds
to me like a fair rate of return. But the other carriers have not
conceded this. It seems to me you are going to have to drive fares
down.

The other point is, and this is the point I am not sympathetic to, and
that is fares by negotiation at the State Department Jevel. This is
what I think you are going to get into under (g) and (h), rather than
as it has been up to the present time, by TIATA, which has not. done a
bad job.

The third thing T am coming to is that just watching Mr. Chayes,
that is exactly the same thing they are going to do with fares, what
they have done on routes, and that is work them on the basis of
diplomacy. I do not think fares should be worked like this. Tt was
true under Mr. Truman—I have seen this for the past 14 years. It
was true under Mr. Truman, it was true under Mr, Eisenhower, and
has been true under President Kennedy and President Johnson in the
last 4 years. I do not believe this is the way you ought to give away
somebody else’s economics, as a card in diplomacy.

Mr. Boyp. Well, Mr. Springer, the thing that we believe is that if
we get this legislation, in point of fact, it will seldom, if ever, be
necessary to go through the procedural steps of lowering the fares.
Now. this we believe. We cannot prove it to you, though. But this
is why we want this legislation, and we have no desire to blackjack
anybody, provided—well, in any event, we do not want to do that.
But we think we can make a case that fares should be lowered, and
we shall do that before we say we think fares should be lowered.

I have this backward. Let me say it this way: We think we are
responsible at the CAB, and before we would say to our carriers, “Go
to TATA and lower the fares,” we would be able to present a case to
show that () the carriers could earn as much or more money with
lower fares, and-or (b), that the earnings of the carriers available to
us were all exorbitant—I should not say all exorbitant, because you
will always have some cripples, but that the carriers carrying the bulk
of the traffic are earning exorbitant earnings.

Mr. Springer. Mr. Chairman, I am inelined to agree with you, and
T have been impressed with the way you are presenting this, and I
feel you are telling the truth. What I am concerned about is when
you go to TATA, it merely says, “Well, I have talked to somebody in
the State Department, and they have said let TATA go on by, we shall
work this out with you in December or next February.”

Now. this is the kind of thing that went on in the air routes, because
I know something of the history of air routes. This is another part
of it that disturbs me, and T know that as far as you are concerned,
vou are going to do exactly as you say you are going to do, because T
think the CAB is so wrapped up in this that this is what they are
going to do. 7

I think this is exactly what Mr. Chayes was making out there, that
this is an overriding concern in the art of diplomacy, to be able, in the
end. to have control of this thing in their hands when they are handling
the agreements. 1

Mr. Boyp. Well, T cannot allay your fears about the State Depart-
ment. because I am sure there is nothing I could say that would change
your mind. So I shall not try to do that. i .
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But I will say this: Mr. Chayes said this morning that it would be
impossible to set fares between two countries, and he is exactly right,
because all of these fares are tied. You cannot set fares for two coun-
tries. They have to be set so that they cover the globe, in effect.

Actually, there are three conference areas for the world, and the
fares all have an interrelationship, and you just eannot do it, one
country with another country. There is no way for it to be done effec-
tively.

The second thing is that if we had had this legislation last year,
there would have been no reason for the State Department to be
involved in it, because what we were talking about last year was not
lowering fares at all, it was maintaining the status quo. What we
were opposed to was an increase in fares, We were not trying to lower
fares last year.

Mr. Serivcer. All right, let me ask you this: Suppose you have the
power of suspension under (f), with a limitation of time to negotiate ?

Mr. Boyp. Yes, sir.

Mr. Serinager. Where are you with that?

Mr. Boyp. Well, I think you are at a dead end. You have a limita-
tion of time, and you give us suspension power under (f) for a limited
period of time so we can negotiate. You have just put a gun to the head
of the U.S. Government.

That is exactly what yvou have done, because if we do not agree on
fares by the time the suspension period is up, the other fares go in.
So I say you have killed us with kindness.

The CaamryaN (presiding). Will the gentleman permit a question ?

Mr. SprINGER. Yes.

The Cramyan. Suppose you had suspension powers under (f) with
a limitation of time for a negotiation, at the end of which time, author-
ity for (e) would come into being. How would that work?

Mr. Boyp. Well, I would say if it could be done, it would certainly
be better than where we are today, and better than having suspension
power alone. However, I am just at a loss as to the concern that the
committee has over granting the Board powers in (e). I am at a com-
plete loss to understand that. But I obviously have not thought about
combining suspension and ratemaking powers, so that you would
operate under (f) for a while and then (e) for a while.

I do know this, Mr. Chairman, that the Senate Commerce staff last
year spent an incredible amount of time trying to combine the CAB
concept and the ATA concept, and finally concluded that it could not
be done.

Now, I do not know what that is authority for, but I do know that
there was an effort made to do it and it was finally concluded that it
was unworkable. I do not know their reasons for concluding that, but
I do know they reached that conclusion. '

Mr. Serivaer. Well, suppose in this instance of a year ago that you
had had the power of suspension. That did not put any gun at your
head, did it.?

Mr. Boyp. No, but you see, what would have happened would have
been that we postponed the inevitable day when the fares went up.
And bear in mind, the reason we did not want the fares to go up, and
we felt the fares should come down, was that the economies of jet oper-
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ation was such that the passengers, we felt and still feel, were entitled
to part of the break. ;

Mr. Seriveer. All right, may I ask you this, Mr. Boyd: They said
you could not fly into Britain. You said you wanted lower fares.

Mr. Boyn. We wanted to maintain the status quo.

Mr. Serincer. All right. You wanted to maintain the status quo.
They want it to go up, is that correct ?

Mr. Boyp. Yes, sir.

Mr. Spriveer. All right, what did you get out of it !

Mr. Boyp. Well, as it turns out, we got fare reductions that went
into effect the first of April of this year that will, according to our
projections, amount to a saving of about $50 million for the American
traveler. _

Mr. Seringer. What percentage of reductions did you get? Did
you say 13 percent ?

Mr. Boyp. Ithink it averages out to about 13 percent.

Mr. Serincer. You did not have any of those powers at all and you
get a 13-percent reduction. How do you account for that?

Mr. Boyp. Well, a purely personal opinion, Mr. Springer. The
governments of the other countries who were involved suddenly woke
up and realized that they had taken a very strong and somewhat
arbitrary stand, even though they were acting within the color of
the law. And I think not only the color, but they also had the power
to do what they did. They looked at the picture, and decided that
we were going o be around a long time and it was not healthy for us
tobe bitter.

Another factor that enters into it is that our U.S.-flag carriers,
Pan Am and TWA, were the recipients of a real bonanza, because a
great many Americans like to travel on foreign-flag carriers and have
been avoiding Pan Am and TWA. But these same patriotic travelers,
when it became apparent that Pan Am and TWA preferred lower
rates, started moving back on Pan Am and TWA. This scared the
dickens out of the foreign carrier operators, I think.

Mr. Seringer. All right, Mr. Boyd. It seems to me the proof of
the pudding, and what powers you need, is what has happened. Now,
you have made a good case for lower fares. You presented a very
good case, as I understand it. And you negotiated a 13-percent over-
all reduction in rates with no increased powers of any kind. Now
you come back here and say that we cannot operate, we want lower
rates, we cannot get lower rates because we do not have those powers.

That is in essence—you are saying, of course, our air carriers would
not have been able to land, we would not have been able to keep BOAC
off. But you have negotiated 13-percent lower rates without any addi-
tional power at all. It is very strange to me that you should come
back and ask for these additional powers now in order to get lower
rates, '

I yield to the chairman.

Mr. Bovp. If I may comment on that, Mr. Chairman, I will say
that we feel very happy that we are able to negotiate lower rates.
But we think that you have to look at that as being in the context of the
crisis that developed last year, and believe you me, Mr. Springer, here
is one young man who does not want to go through that again, re-
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gardless of what the ultimate benefits to the 1.S. traveler are. What
we are trying to do in seeking this legislation is to get into an orderly
situation and not one where everybody gets their fists curled up and
stands back and wants to fight. That’is no way to do business.

Mr. Serixcer. I yield to the chairman.

The Cuamryax, You say a 13-percent reduction. From what ?

Mr. Boyp. Mr. Roth.

Mr. Rorm. I believe it was a 13-percent reduction from the fares
that were in effect before the—no, from the Chandler fares, the Chan-
dler agreement. that went into effect for about 6 or 8 weeks, just about
this time a year ago. Today’s fares are about 13 percent below that,
and we think they are about 10 or 12 percent. below the fares that were
in effect in the fall and this past winter.

The Cuamyan. Well, T think that still leaves the record uncertain.

Are the fares higher than they were before the Chandler confer-
ence?

Mr. Boyp. They are lower than they were before the Chandler con-
ference.

The Cramyan, And the Chandler conference would have granted
higher fares than they were at. the time?

Mr. Boyp. That is right, an average 5-percent, increase.

The Cuatrman. And the Chandler conference was an average -
percent increase ?

Mr. Boyn. That is right. The agreement at Chandler resulted in an
average 5-percent increase in the then existing fares. The fares today
are roughly 13 percent below the Chandler agreement : yes, sir.

The Cramman. Which is about 8 percent, then below what they
were before the Chandler conference ¢

Mr. Boyp. That is about right, sir.

Mr. SeriNger. They are about 8 percent below what they were in
1963.

Mr. Boyp. 1962. They are about 13 percent below what they were
in 1963,

The Cramman. I wanted to be sure where the 13 percent came
from.

Mr. Watson, do you have any questions ?

Mr, Warsox. No questions, Mr. Chairman.

The Cramyax. Mr. Younger?

Mr. Youncer. Yes, there is one question that disturbs me.

You say that this retaliatory right does not have any place in this
business. - I am quite sure that before too long, they are going to grant
a route to the Russian fliers. Already, they are sailing the seas in com-
merce. They will not and do not join the conference and they will not
observe conference rates. They are cutting the heart out of any rates
that they want to, and that is, of course, what they will do if you grant
them the route over here. That is their history.

Now, having granted the route and so forth, and then this thing
happens, you say that there would be no advantage in any retaliatory
rights,

%\-It'. Boyp. Mr. Younger, you have picked the exception to the rule.

Mr. Youxeer. But those are the things that cause trouble,

Mr. Boyp. As you may recall, there is an agreement now between
the United States and the U.S.S.R. on air transportation between Mos-
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cow and New York. That agreement was initialed but has not been
executed or signed.

That agreement has, as we understand it, precise provisions per-
taining to fares. Here it is possible to have a bilateral situation be-
cause the Aeroflot is not a member of IATA and because the routings
are terminal-to-terminal, Moscow to New York and no beyond rights.
So there is no other carriage involved there. That agreement, I am
advised, has very specific terminology about rates and fares which are
completely satisfactory to the United States, including the U.S.
carrier involved, and they are not in any sense related to the normal
Bermuda-type agreement.

Mr. Younaer. Do you have any idea at all that having signed and
initialed such agreements, they will observe them?

Mr. Boyp. Well, I can say only this, Mr. Younger. We have dis-
cussed with a number of countries and carriers who do operate to and
from Moscow, and the information we get is that they have adhered
religiously to the agreements they have made with these other
countries.

Mr. Serincer. Would the gentleman yield for a question?

Mr. YouNGer. Yes.

Mr. Sprincer. Is this an executive agreement or is it a treaty !

Mr. Boyp. It is an executive agreement. Mr. Springer.

Mr. Serixcer. And it will not be made public until such time as it
is signed by the two parties?

Mr. Boyp. So faras1 know, that is the case.

Mr. Serixeer. And it has not been made public yet ?

Mr. Boyp. Not to my knowledge.

Mr. Youscer. The feeling that I have in regard to these routes is
they are going to be granted, and T think as soon as they are operative,
you are going to have more problems than you have now. You may
want some ret IIH:“ l‘ll'.\' [)()\\‘(‘I'H.

Mr. Boyp. My understanding, Mr. Younger, is that the fares must
be agreed among the two air carriers asa condition for either to operate
to the other country.

Mr. Youxcer. Well, T am one of those who feels that just having an
agreement, I do not care what kind of an agreement is entered into
between the air carriers, whenever it becomes the advantage of Russia
to change the fares, they are going to do it, and we are going to be in
the same position we were with Great Britain. They will kick us
around and then threaten to cease our carriers and then we will go into
long negotiations and come out the loser.

Mr, Boyp. 1 guess what T am saying, Mr. Younger, and I have not
looked at this agreement for a couple of years, but I think what I am
telling you is that in the agreement with the Russians, there is re-
taliatory language already stated, set forth.

Mr. Youxcer. Then you will have to admit, Mr. Chairfnan, that
somebody else has felt that there ought to be retaliatory procedures.

Mr. Boyp. Yes, sir; or, sure,

Mr. Youncer. You said a while ago that you did not think retalia-
tory provisions had any bearing on this whole negotiation of inter-
national rates.

Mr. Boyp. That is right, and I adhere to that in terms of the coun-
tries with whom we have the Bermuda agreements. My point is this,
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that had we possessed the legislation in 6400 last year, there would
have been no question of retaliation because there would have been no
action taken in the first place that would have led to any desire or need
for retaliation.

Mr. Youncer. And it was the attorneys of the Board that made the
recommendations to the State Department and the President that the
President had no power whatsoever of a retaliatory nature?

Mr. Boyp. No, sir.

Mr. Younaer, Then you disagree with

Mr. Boyp. Noj; I do not disagree with what Mr. Chayes said.

Mr. You~cer. He said it came as a recommendation from your
Board.

Mr. Boyn. No, sir; as I understand him, what he said was that the
President had recommendations from the CAB and from the State
Department. as well as he figured from the carriers and others of the
Congress.

My statement is this, Mr. Younger : The only thing the CAB has said
along this line is the CAB does not have any such power. We have
said this to the Senate; we have said this to everybody, and I adhere
to it.

Mr. Younaer. We can check the record afterward, but I think the
reference that you made about having the recommendations of the
CAB and the State Department and the carriers was in the question of
his decision when we raised the point as to what information did he
have on which to make a decision other than some recommendations
of the State Department. And Mr. Chayes said no, that the President
has these three organizations to advise him so that he does have more
than one recommendation. But when it came to quizzin x him about
where this recommendation came from, in regard to his ina ility to act,
I think you will find that he stated that the recommendation came from
your Board.

Mr. Boyp. Well, I have no desire to differ with Mr. Chayes, But if
that is what he said, my testimony, regardless of what he said, is this:
The CAB advised the President that the CAB had no power to re-
taliate. We did not nor do we arrogate to ourselves the right or the
privilege to say what power the rest of the Government may have.

Secondly, my testimony is that I do not know what information the
President has.

Mr. Youxcer. That is all, Mr. Chairman.

The Cramryan. Mr, Nelsen ?

Mr. Nersex. I was interested in the reference made to the fact that
Russia was not a member of TATA. Now, is the membership in this
organization limited? What would a country do to become a member ?

_Mr. Boyp. It is my understanding, Mr. l%e]s\en, that any interna-
tional carrier may become a member of TATA by applying therefor
and raymg the fee, which is based, I believe, on the route miles oper-
ated by the carrier. It isnot an exclusive o inization, and I believe—
in fact, I can say with certainty that the TATA organization has made
overtures to Aeroflot to become a member.

Mr. Nersex. Going through this air service agreement, I have not
carefully studied it, but the thing that strikes me is that in it are the
various articles and also an appendix. It would seem to me that in the
event that we enact the legislation that passes to the State Department
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and the President the ratemaking and suspension authorities, to a de-
gree, are we not negating the effectiveness of the IATA agreement and
all of the contingencies that are contemplated by language in it?

Mr. Boyp. Our position, and this, I am sure, is the position of the
State Department, is absolutely no, we are not negating in any sense
the function of TATA.

Mr. Nersen. Well, the language would indicate procedure for nego-
tiation on rates and what the contracting parties are to do, and earlier
you mentioned a reduction of 13 percent in rates.

Mr. Boyp. Yes, sir.

Mr. NeLsex. Now, this rate, the increased rate that was proposed,
was that a rate that resulted from a conference of the IATA group?

Mr. Boyp. Yes, sir.

Mr. Nersex. Then when it was all over with, you finally negotiated
a rate that was even below the rate that previously existed prior to
the increased rate by virtue of the IATA agreement?

Mr. Boyp. Yes,sir.

Mr. Nersen. 1 want to compliment you for having kept your per-
spective on that.

Mr. Boyp. Thank you.

Mr. Nersen. I haveno further questions.

Thank you, Mr. Boyd.

The Ciramyan. You mentioned a moment ago that you could not
understand the committee’s concern over giving the Board ratemaking
authority. You are familiar with the fact that the Board has been
trying for the entire life of the Board, almost 25 years, to get this
authority, aren’t you?

Mr. Boyp. Yes, sir; and I have never understood it, so I am in no
different position than the Congress is in not having passed it over
25 years.

The Crammay. Well, you should get one of those fine, capable
young lawyers that you have down there with you to go back and read
ihe record when the CAB was established. You will find out why we
did not give them ratemaking authority.

Mr. Boyp. Well, I have, in fact, done that, Mr. Chairman. What
I find is, as I recall, that there was discussion on international rate
legislation at the time the Civil Aeronautics Act of 1938 was enacted.
At that time there was little, if any, international air travel to and from
the United States, and the consensus was that there was no need at that
time for rate legislation.

However, at the time the legislation was enacted, the CAB was
requested to make a study and to report back to the Congress as to
whether or not there was a need for international rate legislation.
This the CAB did, and in 1939 the Board reported back and said,
essentially. the situation is as it was last year, and we do not have
enough information to indicate that there is any need for interna-
tional rate legislation.

In 1942, the Board came in and said to the Congress, “Gentlemen,
we have changed our mind, and there is a need for that.,” T was
during the period of the war. Nothing was done then, and s nce the
war we have been trying more or less consistently to get legislation,
and we have never gotten it, and nobody has said why “we ain’t got
it,” but “we ain’t got it.” ' '

40-400—65 18
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The Caamryan. Well, a man that is as knowledgeable and intelli-
gent as you are and the Board could only just sit down for a few
minutes and think through this thing, and it seems to me come up
with the reason why. There is a principle that has been developed
over the years and has grown up. The bilateral agreement, the Ber-
muda agreement recognized the organization that was established,
already established under the law at that time. The 1944 conference
out at Chicago recognized the international organization which be-
came IATA, and that was the method that came up by which these
rates would be determined.

The principle, of course, that developed was, would the carriers be
permitted to do it, or would the governments be permitted to do it?
Now that is precisely the reason that there has nol.'l:cun this authority.
And that is the big issue here today. The carriers feel that they are
operating in private enterprise and that they are responsible for
sound management and operation. There is an international situa-
tion that is different from the domestic. I do not have to go through
all that. You know it so much better than I do.

But that is the primary concern of this committee as to whether
or not we are going to make a fundamental change in Government pro-
cedure with the establishment of regulation of the rates on interna-
tional routes where, throughout the years, we have had an organiza-
tion set up to come to a determination and agree among themselves.

Now, I am pretty strong for that procedure. What bothers me is
when til:lt, procedure breaks down, w]lwl‘u do we go? From my view-

point, I think that is where the Board should be concerned, and that
18 the reason I asked a moment ago, suppose vou let TATA work. It

has been testified here that it was intended for it to continue to work.
Well, now, I may not know very much, but I know this, that you
cannot have two organizations set up with authority to do the same
thing, because human nature works in every place. 1 do not care
whether it is TATA or whether it is the Civil Aeronautics Board. And
you cannot have two organizations set up to do the same thing unless
the ground rules are laid down for them.

Now, what would be wrong with giving TATA a chance to work,
let it proceed, and then if something goes wrong, the Board power
could be invoked? Even if you had this authority, I do not see how
it could change the situation you have with Mexico. You have en-
tered into an agreement, I suppose—a treaty, is it not ?

Mr. Boyp. Anexecutive agreement.

The Cuamryaxn. Is it not one of those considered to be treaties ap-
proved by the Senate and therefore law ¢

Mr. Boyp. No,sir. Itisnota treaty.

The Cramyan. Nevertheless, why would not it be a good procedure
to let these regular traditional procedures work if they would, and
if not, when you get into a difficulty like you had with the United
Kingdom, have the power to suspend and then say to them, “There
is a certain length of time in which you can settle this thing, or, if
not, the Board is going to have the legal authority to step in and say,
under those circumstances, ‘We fix the rates’ ¢

Mr. Boyp. Well, Mr. Chairman, we are just at a complete impasse,
and either I have failed completely to make a case, or the committee
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just completely disbelieves what we have said. Because the whole
thrust of our testimony has been to the effect that TATA would con-
tinue to be the way to set rates. We have no interest, no desire, no
facilities to start setting rates.

The Caamyax. Well, you are asking for it here. 5

Mr. Boyp. We are asking for it as backup power, as an option. Be-
cause what you say leads me to wonder if we have not transcended
the authority Congress gave us by in any circumstances disapproving
an IATA agreement.

The Cuamyan. You certainly disapproved the one out at Chandler.

Mr. Boxyp. And we have disapproved others, but from what you
say now, it makes me wonder if we are not transcending the boundaries
of our authority by doing that.

The Craairyman. No, I do not think so at all because the Civil Aero-
nautics Act or the Federal Aviation Agency Act provides that you
may disapprove; always has.

Mr. Boyn. The question then is, What happens after we disapprovef

The Crairman. Then the bilateral agreement comes into effect just
like it did last year in the situation with whatever country was in-
volved. But you say you are stopped there, you cannot even suspend.

Mr. Boyp. That is right, sir.

The Cramman. Well, if by not letting the procedure work as yon
want it, come up and we shall give you the power to suspend. Then
if you cannot make it work by a nvgnl.i:tte{{ conference, I believe as
much power as the United States has—regardless of what other people
say, I am still of the opinion that the United States has a lot of power
throughout the world. I do not believe we are losing every time we
turn around. Our plants and our industry, our exports, our commerce,
our trade, conld not keep on growing and expanding if all of these
allegations that are made were true about how we are being defeated
every time we turn around. i

Mr. Boyp. I am certainly not a party to any of those allegations.

The Cramyan. I think 1f there is a chance that it will work when-
ever there is somebody with authority behind it to see that it works,
it will work.

Mr. Boyp. The thing I am talking about, Mr. Chairman, when you
talk about giving suspension authority, you have something behind it.
I would say, certainly we would rather have suspension authority than
nothing. But all you are saying is you have the power to keep the
status quo for @ months or days, however you want to phrase it, and
then, regardless of what happens, the other government, or the other
carrier of the other government, goes ahead and puts its rates in.

The Caamyan. How can they put the rates in if you have the power
to suspend them ?

Mzr. Boyp. Because the suspension power has to be for a limited time.
At least I presume it has. It should be for a limited time. Other-
wise, you do not have a basis for reaching an agreement and the whole
basis of the idea is to reach some sort of an agreement sooner or later.

The other thing I would like to point out 1s that TATA is the rate-
making machinery effectively for the carriers of other governments.
It does not seem to have inhibited the other governments from givine
them the power, from providing themselves with the }mwur,“tn ﬁ;
rates in the event IATA did not function.
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The Cramyan. Well, I do not understand that, because you had
your conference out here, and you disapproved it, and you had this
confab with the United Kingdom, and then you came up with an 8-
percent reduction in rates, and TATA did not meet again.

Mr. Boyp. Yes, sir; they met again. They met three times. The
rate that we have today is an TATA rate. It is the result of two
meetings——

The Cramaan. Reached when?

Mr. Boyp. Well, it was reached about the time that the thing went
info effect, about the 1st of April. But in the meantime, there had
been—well, there were four meetings, actually. There was one in
Montreal, two in Salzburg, Austria, and one in Nassau. After the
Nassau meeting, a package was developed which was generally satis-
factory except for a couple of items which involved the traflic between
the United States and Israel, primarily. And the Israel carrier held
out.

The Cuamyax. Has there been any meeting since the Salzburg
meeting last October?

Mr. Boyp. Yes,sir; in Nassau,

The Cramarax. When was that?

Mr. Boyp. It was held in December.

The Cramyan. And did they come to a successful conciusion at
that time?

Mr. Boyn. The fares in effect today are essentially the fares that
were agreed at Nassau. However, as I said, there was a problem the
Israel airline had which caused it to vote against the agreement.
Subsequently, or or about. April 1, by a mail vote, that disagreement
with the Israelis was worked out, and they came along. Sonow there
is unanimity, and there is an IATA agreement involving traffic over
the North Atlantic, approved by the CAB as well as other govern-
ments.

The Cramaran. Well, that report I did not know about. I knew
they had the Salzburg meeting at which they disagreed.

Mr. Boyn. Yes, sir.

The Cramyran. 1 knew they set up a committee to go back and try
to work it out, and they got an agreement with the exception of a few
of the Middle Eastern countries, two or three of them that would not
go along.

Mr. Boyp. That was related to the Israel thing.

The Cramaran. Then I was not aware that the Nassau Conference
took place in December.

Mr. Boyp. Yes, sir.

The Cramaan. And as long as Israel held out, the Nassau Con-
ference could not become effective; is that right ?

Mr. Boyp. That is right, sir.

The Crmamryax. But the governments did go ahead and put into
effect the rates that were agreed to?

Mr. Boyp. That is right, sir.

Now, to be precise about this, the Israel objection was not related
to fares, it was related to stopover privileges.

The Crarrsan. Well, I thought it was related to coach fares or all
tour fares.

Mr. Boyp. No, sir; it was related to stopover privileges for group
fare passengers. '
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The Crrammax. Well, T knew it was related to group fares as
against the higher rate. But I was not aware that it was related to
merely stopovers.

Mr. Boyp. Yes, sir.

The Craamrymax. Well, since Mr. Springer pursued that, then, why
would you be better off with the authority which the carriers object tot

Mr. Boyp. Well, all we can tell you is what we have, Mr. Chair-
man, and respectfully disagree with the carriers. We think the car-
riers would be better off.

The Caamman. If you had that authority, would not that supple-
ment, them, then? You say not. DBut under the law, would it not
work? How could it keep from supplementing the IATA procedure?
You could not ignore that if the law directed you to fix the rates;
could you?

Mr. Boyp. Well, as I recall, the power expressed in 6400 is discre-
tionary power.

Mpr. Sprincer. That is right, Mr. Chairman. That is the next ques-
tion I want to ask him when you get through.

The Cramaay. You may right now.

Mr. SprINGER. S. 1540 purports to give the CAB power sufficient
to activate subsection (e) of the Bermuda bilateral which becomes
effective if the CAB gets power over foreign rates comparable to its
power to fix domestic rates; yet, 1540 says the Board may alter the
same foreign rates by the domestic laws under which the Board shall
determine and prescribe a lawful rate.

Now, is it your opinion that those powers, “may” and “shall,” are
sufficiently comparable to activate (e) ?

Mr. Boyn. May I read you an answer that I have had prepared,
and I believe it will cover your question ?

Mr. Serixaer. All right.

Mr. Boyp. As the statement of purpose submitted with the bill
shows, the intention of the Board in submitting the bill was to provide
that the new rate powers will be discretionary rather than mandatory.
Greater flexibility is required in the national interest in the field of
international air transportation and, in addition, section 1102 requires
that actions of the Board must be consistent with outstanding inter-
national agreements. The word “may” was used to indicate this in-
tention. If there is any particular phraseology or language which
would accomplish the purpose more aptly, the Board will of course
have no objection to modification.

I should add that it was not our intention, however, to give the
Board such complete flexibility that on completion of the proceeding,
the Board could ignore the record in the proceeding in reaching a
solution or dismiss the proceeding without explanation. The partic-
ular, indeed the sole, discretion which was intended was that of per-
mitting the Board to take action or withhold action after taking mto
consideration the peculiar and difficult aspects of foreign ratemaking,
especially the need to reach an agreement in one way or another,
which it. seems to me is an effort on our part to express our intention
to the Congress and to the carriers that this would be a supplementary
or second step proceeding, Mr. Chairman, one that would not be uti-
lized unless other measures failed.

That is the whole purpose of this game.
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The Cuaamymax. In other words, you say that you have in mind
carrying out exactly what I outlined awhile ago that I thought we
should do.

Mr. Boyn. Absolutely, and we think that 6400 is the way to do that.

Mr. Serixaer. Well, now, you may alter the foreign rate; is that
correct ?

Mr. Boyp. We may involve ourselves in ratemaking or we may not
involve ourselves in ratemaking. The whole purpose of this, as I
said——

Mr. Seringer. If you do involve yourself, what are you bound to?

Mr. Boyp. If we involve ourselves, we are bound to ‘establish rates
which we consider to be fair and reasonable consonant with the eco-
nomic considerations with which the Board is familiar.

Mr. Serineer. Why are you not using the word “shall”?

Mr. Boyp. Because we do not want to get into the ratemaking busi-
ness so long as IATA can function. That is the simple and straight-
forward answer, Mr. Springer.

The Coamaran, Why could not we say it in the language that way?

M. Boyp, Well, I am sure that it could be worked out.

Now, I want to add one caveat here, and that is if we get into the
situation where the IATA people want to raise the existing fares, and
we do not think they should be raised, we will still disapprove them
under section 412. Then we would be in a position of either sitting
tight or going into a fare proceeding.

Now, our intention, I can assure you, Mr. Chairman, would be that
we would not go into rate fixing on our own, that we would expect
IATA to then reconvene and reach an agreement.

Mr. Serincer. You mean after you have already taken jurisdiction?

Mr. Boyp. Well, this is a different jurisdiction, Mr. Springer. This
is under section 412 of the act which has to do with the approval of
agreements. It is not a ratemaking section.

Mr. Serivcer. I understand. 1 thought you were talking about the
section which I was talking about here which says you may alter the
foreign rate. That is not under 412, isit?

Mr. Boyp. No,sir,

Mr. Serineer. That is under 1540, is it not ?

Mr. Boyp. Yes, sir.

Mr. Serineer. All vight.  But it says you may alter the foreign rate.
The domestic says you shall determine and prescribe the law.

Mr. Boyp. Yes.

Mr. Seriyeer. You are saying, however, that after you put “may”
into operation, then your duty is the same as on the domestic part. Is
that correct.?

Mr. Boyp. No, sir.  What I am saying is this, that if we disapprove
an TATA agreement under 412, we would then expect IATA to re-
convene to try to reach an agreement consonant with what we state in
our {li.-:uppt‘{.)\':l.l. If that could not be done, then we would expect to
go inta this,
~ Mr. Seriveer. I am sure I missed it, because then you are at the
point where it looks to me like you shall do something and you arve still
using the word “may.” At the point where IATA has to act, then you
want to use the words “may alter,” and you do not say “you shall” do it.
Mr. Boyn. We pat the “may” in so there would be flexibility. The
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point here is that if we say “shall,” then I think what the Chairman
fears would be realized, that if we said “we shall,” then I think we
would be in a position where we would be forced to take action without
regard to IATA. And that is not what we want to do.

Mr. Serivcer. But the point you would make here is that you are
going to give IATA a chance to work.

Mr. Boyp. Sure. ,

Mr. Sprixeer. But what you are saying is you would not use this
language until after IATA had already failed to act. Then you come
along with the word “may” at that point, after IATA has failed to act.
Is that correct.?

Mr. Boyp. No. The “may” is stated in such a way that the Board
has the discretion to decide at what time procedures of ratemaking
should come into effect.

Mr. Sprincer. All right. Then you are saying something different.
You are saying that you have the discretion to decide at what time. I
did not understand that from what you said a moment ago. I thought
you were taking this in three steps. You were taking first the dis-
approval of the previous agreement.

Mr. Boyp. Yes, sir.

Mr. SprinGer. The second step will be, then, that you give TATA a
chance.

That is not in the statute, is it? This is what you are saying to us
that you intend to do as a procedural matter, correct ?

Mr. Boyp. That is correct, sir.

Mr. Serinaer. Then at the time that this begins to operate, you are
using the word “may” at that point. That is something different from
what I understood you to say a moment ago. You are saying this is a
discretionary matter which arises immediately after the disapproval of
the rate which TATA has agreed on.

Mr. Boyp. Well, I am not trying to confuse you, and I am certainly
not trying to confuse myself here. If I may say this, in the normal
situation we would expect that this statute would have no effect what-
soever. In other words, we expect TATA to reach agreements which
come up with fares that are fair and reasonable and which the Board
feels are within the zone of reasonableness. We can, therefore, ap-
prove them under section 412 of the act. We expect that to be the
normal case, and 6400 would not be involved in any way, shape, or form
under that circumstance.

Mr. SprinGER. Just & moment. Let me say this to you. Suppose
10 years from now you are gone from the scene and all the rest of the
members are gone. Would it be possible to disapprove IATA’s agree-
ment, we will say the Chandler agreement, and immediately enter a
rate proceeding ¢

Mr. Boyp. Yes, sir.

Mr. Serixcer. Without doing anything further?

Mr. Boyp. Yes, sir.

Mr. Sprincer. This is just another step. I think you are sincere.
I think you will do exactly what youn say you will do. But I am just a
little concerned about some of these eager beavers I see heading up
some of these commissions, and the firet thing they would do would be
to land on this thing and say, “We will fix the rate” without any further
discretion.
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Do you see how these things arise? This is why I want to iron out
whether this was a procedural step guaranteed to IATA or whether
this is a discretionary step, and I think you have now explained it to
me that it is a discretionary step. The logical thing in working it
would be that if you were to disapprove the rate, you would start the
proceeding immediately then.

Mr. Boyp. I think the Board would be perfectly willing to say that
this would come into effect on IATA rates after IATA has had one
or two chances.

However, I would hope that the committee would bear in mind that
we do have some problems in some areas where we have no Bermuda-
type bilateral and where there are carriers who do not belong to
TATA. Actually, my guess is, and this is purely a guess, that we
tend to have more problems in those areas today than we do with the
IATA operation. So in any modifications that you may desire to
make in 6400, I hope you will bear in mind that when we are talking
abouf TATA, there are some carriers who are not going to be members
of TATA and not tie our hands there, if that can be done.

Mr. Serixger. Just one thing. I am trying to cover fundamentals
quickly. Do you feel that in the years IATA has been in operation,
it has been a relatively successful operation ?

Mr. Boyp. The only way I can answer that is “Yes.”

Mr. Seringer. Has it had due consideration for the public interest,
also, in setting rates?

Mr. Boyp. I would say more often than not, Mr. Springer. But
not entirely, by any means.

Mr. Serixcer. Now, let me ask you, has there been any other ex-
ample that you can point to during your stewardship down at the
CAB when you felt that you had to have this power that you are ask-
ing for other than a year ago?

Mr. Boyp. Idonot recall any.

Mr. Seringer. Now, Mr. Chairman, may I cover just one further
thing and I am through ¢

In 6400, you are requesting essentially a veto power by the Presi-
dent. Now,do you favor that as Chairman of the CAB?

Mr. Bovp. That is the CAB position, yes, sir.

Mr. Serixeer. Why would you, as Chairman of the CAB, believe
that you and you alone are not competent to set a fair rate in the
public interest ?

Mr. Boyp. Well, Mr. Springer, I do believe that I and the Board
are competent to do that.

Mr. Seringer. And you would, would you not ?

Mr. Boyp. Yes, sir.

Mr. Seringer. Now, once a fair rate is set in the public interest,
and I am talking about not only our public interest, but flying gen-
erally for people who use it, either our citizens or citizens of other
countries, why would it be necessary for anyone to either veto it,
modify if, or send it back to you unless there has been some contra-
diction or violation of the law ?

Mr. Boyp. Well, I think there would be no question, it seems to me,
about the President saying to the Board, “The rates you set are not
reasonable.” The point that Mr. Chayes made, and one with which
we certainly do not disagree, is that there may be occasions when,
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particularly in a small country where the airline looms much larger
than it does normally, the airline would consider the rate to have an
adverse effect or that the government would consider it to have an
adverse effect on its airline company. Under circumstances which
I certainly cannot relate, this could conceivably create a problem in
the national interest not related to aviation which would cause the
President to say, “Boys, I do not think you had better do that now.”

Mr. Serincer. Now, you said a moment ago, as I understood it, that
all these rates had to be approved in a bundle.

Mr. Boyp. Yes, sir.

Mr. Seringer. Do you feel the President should have an oppor-
tunity to cut a piece out of the bundle and——

Mr. Bovp. As a practical matter, I do not see how it could be done.

Mr. Serancer. Then he cannot do that, is that correct?

Mr. Boyp. I do not know, but I cannot conceive of any one President
or anyone else being able to cut out one country’s rates.

Mr. Seringer. Let us take last fall as an example of what I am
talking about, and that is what the President wanted after that be-
cause he was in an embarrassing situation. He wanted the ability
at that point, because he was embarassed by the fact that planes could
not land in London and everybody was writing editorials, “Why in
the hell can’t our planes land in London?” He said, “I think this
agreement ought to be modified. It ought to be changed in some
way, suspended or sent back to the CAB for the hearing.” That in
essence is what he would have said if he had this power.

This is a fundamental point, Mr, Chairman, may I say, between
us here who give this authority to you as part of our legislative power,
that the President in the White House, I do not care whether he is

Republican or Democrat—I had the same trouble with Mr. Eisen-
hower—to give him the power to s::t};ono down there after we have

given you the power to do what we believe you ought to do and you
have done what you believe ought to be done in the public interest,
then somebody can use that as a bargaining power or leverage power
in diplomacy to getting something done. This is the fundamental
difference between many of us on this committee as to our funda-
mental belief, and I want to have your opinion about whether or not
you felt they onght to have this.

Mr. Boyp. That is certainly the position of the Board, Mr. Springer.

Mr. Serixaer. Did you arrive at this separately or did you arrive
at this after discussion with the State Department ?

Mr. Boyp. Oh, my recollection is that we did not discuss this with
the State Department prior to the legislation.

Mr. Springer. You mean prior to—I suppose you had a vote on
this, did you? Orhave you had a vote on this?

Mr. Boyp. Yes,sir. Youmean the Board?

Mr. SPRINGER. Yes.

Mr. Boyp. Oh, sure. My statement is T do not recollect the Board
discussing this legislation with the Department of State prior to sub-
mitting it.

Mr. SeriNaer. Not the legislation, just this question about the Presi-
dent. Did you have any discussion down at the Board about that?

Mr. Boyp. At the Board?

Mr. SprINGER. Yes.

Mr. Boyn. Oh,sure we did.
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Mr. Seringer. You came to the conclusion that this was in the pub-
lic interest to do this kind of thing?

Mr. Boyp. Yes, sir.

Mr. SeriNeer. Now do you believe, asking you as Chairman, that
you can justify abandoning this power, which you are in essence
doing, to fix a rate that you say is in the public interest, and allow the
President, which is another arm, at least he does not have the veto
power over it normally, that he can set this rate aside ?

Mr. Boyn. Well, you see, Mr. Springer, I have no way to judge what
national interest implications might be involved, nor does anybody at
the CAB. 'We can conceive that there might be a situation where the
national interest would be adversely affected. We can conceive it as
a possibility, and when we are talking about possibilities, I think you
can say, yes, this is possible.

Now, the point I would like to make is that T have no concern about
the President looking at a rate and saying “That is not a good rate.”
I do not have any concern about that at all.

The only thing T would feel that could happen is that the President
would say, “Gentleman,” to the CAB, “there is a national interest
impact here which we cannot afford at this time.” If he says that,
I accept it, because I just have no way to disagree with him.

Mr. Seringer. Let me ask you this.” Suppose the President had had
this power last year?

Mr. Bovp. I think if the President had had this power last year,
he would have said to the CAB, “go ahead.”

Mr. Seringer. Go ahead and do what ?

Mr. Boyn. And disapprove those rates and maintain the status quo.
] L{rﬂ' SeriNGER, In other words, even though our planes could not
and ?

Mr. Boyn. Well, they could have landed, though, Mr. Springer, that
is the point. They could have landed if we had had this legislation.

Mr. Serineer. The point I am trying to make is if he had had this
power to disapprove a rate—are we at this point now ?

Mr. Boyp. Yes, sir.

Mr. Springer. Could he have done anything about it then last year,
when this crisis arose if he had had just this power, to disapprove the
rate or to modify it or to send it back to you ?

Mr. Boyp. Could he have disapproved it ?

Mr. Serivcer. Yes,

Mr. Boyp. Yes, sir, he could have and it seems to me that what he
did would have depended altogether on the representations that were
made to him by foreign governments.

Mr. Seriveer. That is exactly the point. It would be the repre-
sentations of foreign governinents rather than a fair and reasonable
and just rate fixed by the CAB. This is the fundamental point I am
trying to make, Mr. Chairman, that that is exactly what he would do,
depend upon representations made by foreign governments rather
than a rate fixed which you would have come to a conclusion is fair
and in the public interest.

Mr. Chairman, I think that is all, unless you have something to add?

Mr. Boyn. No, sir. But I was going to say I do not believe these
representations would be in the rate area. I do not think it would be
a matter of whether the rates are good or bad.
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Mr. Serivaer. Well, do you think it would be?

Mr. Boyp. I thin k——weli I just do not know.

Mr. Serincer. 1t might be—you were here when Mr. Chayes was
testifying, and in my examination, he said in exchange of the route
which they got from Australia to the United States and over the
United States to London was that they were our ally and there was a
lot of good will to be obtained from it. I think, Mr. Boyd, your
thinking is the same as mine, and this is exactly what happened. This
is the thing we have been fighting, the giving away of these economic
rights of our carriers for things not related to it at all, but some diplo-
matic move which the President may believe that he ought to make.
And he may believe it earnestly, and I am not attacking either his
integrity or anything else. He may believe he ought to because he
has this right, but he gives away somebody’s ecor 1omic right for some-
thing unrelated to that right.

Mr. Boyp. Certainly, the position of the CAB is that there should
be exchanges based on economic equivalents.

Mr. SprinGEr. Now you have certainly added a great condition there
which you did not have before.

Mr. Boyp. I am talking now about routes. I thought we were talk-
ing about the route exchange.

Mr. Serixger. If you want to stay on routes, I can point out to
you that when some of us were in Australia, Mr. Macdonald could
tell you what they were offering us when we got down there. They
were offering us a route from Sydney to Melbourne to Perth to South
Africa. The only trouble was there was not anybody flying, nobody
wanted to fly that route. When we came back, we found out what
they had given away was a very substantial route for which we did
not. obtain anything.

That is all, Mr. Chairman.

Mr. Youneer. Mr. Chairman, do I understand that after TATA
agrees to the rate, that isit? This power that you want does not come
into being so long as TATA unanimously agrees on rates?

Mr. Boyp. No. I saynormally, that is the case, Mr. Younger. But
it is conceivable that we could have another situation such as we had
last year, where the carriers wanted to raise the fares and we could
see no justification for it. Then, under sect ion 412 of the act, we
would disapprove the agreement.

Mr. Youncrer. Then you want to continue to have the right of veto-
ing the agreement of TATA ?

Mr. Boyp. Yes, sir.

Mr. Youxarr., That is all I want to know.

Mr. Boyp. Yes, sir.

The Crramaray. You see, Mr. Boyd, some of us have been around
here a little while and remember in the years past, when authorization
was being requested which the Congress granted, the agencies who
were asking it, and I could name three of them specifically, said what
they were going to do, and then after they got the authority and the
years intervened and completely new people who had nothing to do
with the time when the authority was given came in, then they said
that Congress had meant something different. In at least two in-
stances, the Supreme Court said that they were right. That is what
concerns us Now.
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Mr. Boyp. Yes, sir, I can understand that.

The Caamaan. Mr. Springer, 1 think, hit it on the head awhile ago.
In view of that and in view of this colloquy, I think probably you boys
should put your thinking cap on a little bit and see if you cannot come
up with something that we can agree on that would do what you say
you would like to do.

Mr. Boyn. We will make our best efforts, Mr. Chairman.

The Cuamraay. As an example, Mr. Williams, with Mr. Chayes a
few days ago, right here, developed from him, in accordance with
what Mr. Springer asked of you awhile ago, he said that “may”—the
word “may”—was abjut the same, or in other words he equated it
with the word “shali.” Now, he is the lawyer, too, talking. That
does not. mean to say that you are not.

Mr. Boyp, Igot adegree. I donotknow if that makes me a lawyer.

The Cramyax, He has on the witness list here that he is the legal
adviser. We would assume that in these hearings, his opinions prob-
ably would have some weight. I am not sure if Mr. Springer is not
correct on this as to what some future Board might do, and T am not
sure if Mr. Chayes is not correct that if this authority is given, the
courts will hold that it was not necessary to have the flexible authority
that the Board has. T do not know, if it is not spelled out in lan-
guage—I do not mean a report, either, or a deseription as to what is
meant—we might run into a situation such as the history of the Na-
tional Gas Act which we are seeing publicized even now. It has been
a state of frustration that I know of for 10 years or more.

I think we ought to know precisely what we are doing, or at least
so we can all agree that what we are doing will have the same result.

Mr. Boyp. T am sure we are in accord with that, Mr. Chairman. We
shall do our best.

The Cramaran. Another thing that has happened around here, you
talk about the example that Mr. Tipton brought up about rate pro-
ceedings, but it is a fact that a rate proceeding does take time, does
it not?

Mr. Boyp. Why, sure it does.

The Cuamyax. There is no way under the Administrative Proce-
dures Act that you can arrive at a conclusion without letting the
regular procedures take effect. They could go on for some length of
time,

Mr. Boyp. There is no question about that. If we go into notice
and hearing, Mr. Chairman, it could take quite awhile, and it could
take quite awhile because just as in this passenger case, the carriers
want to keep filing information and documents in the record. So it can
take quite awhile. I do not contradict that.

The Cramaman. Well, your lawyers on one side and those on the
other keep filing petitions and amending petitions and answering pe-
titions. Then you have to come up with it under the regular proce-
dure, because I believe it does say “as arrived at by domestic rates,”
does it not.?

Mr. Boyp. Yes,sir.

The Caamyax. Then you would have to determine what would be
just and reasonable, would you not ?

Mr. Boyp. Yes, sir.
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The CrHATRMAN. So it would be based on that, so you would have to
consider the cost of operation, the traffic that would be expected, and
that would incur consideration of what would happen in the field
with foreign carriers, would it not?

Mr. Boyp. Yes, sir.

The Crarrman. So the question that gives me concern is how you
can arrive at it. I just cannot see that what you have here would
assist you in determining what would be a just and reasonable rate.

Mr. Boyp. Well, let me suggest that we try to give you the benefit
of any thinking that we have about amending the legislation to clarify
some of these problems.

The Cramyax. Mr. Chayes was asked to identify for the record
countries that joined the United Kingdom in a threat to suspend the
authority of United States’ air carriers last spring.

I suppose you would have the same information, would you not?

Mr. Boyp. Yes, sir, I am sure we would have the same imforma-
tion.

The Cirarrmay. You may have somebody check to be sure you do
have it so it can be supplied for the record.

Mr, Boyp. Right.

The Criatraax. You were directly involved with it. Did you find
out which of the countries indicated that additional steps would be
taken if the U.S. earriers performed the flights at the lower cost ?

Mr. Boyp. Yes. sir. I think we are talking about the same coun-
tries, Mr. Chairman. Actually, this confiscation has been broadened
quite a bit. My recollection is that the majority of the countries mere-
ly invoked their penal laws and advised the carriers, the U.S. carriers,
“If you operate, you will be in violation of the law of these countries
and subject to penalty, civil and criminal.” T do not know of any
official statement that there would be confiscation of aircraft.

Now. I wonld have to check back to see whether there was an official
statement. But if there was, my recollection is that it would have been
only with one country.

The Crramyan. That was the United Kingdom?

Mr. Boyp. Yes, sir.

The Caamaax. Will you check the record to see if you have any
more ! :

Mr. Boyp. Yes, sir.

But the bulk of it, I am clear, was statements from the governments
to our carriers saying, “You are violating the law, and you will be
subject to civil and eriminal penalties if you persist.” Now, what that
comprehended, I do not know.

The Cramyax. I asked this question of Mr. Chayes: Is it not pos-
sible to equalize our power under paragraph (f) without the author-
ity of legislation which would nullify paragraph (f) and bring para-
graph (e) into effect?

Mr. Boyp. My understanding, if I understand your question right,
we could—if we were j

The Cramarax. Can we amend the law to make paragraph (f) do
the work?

Mr. Boyp. In my judgment, no.

The Crammay. Mr. Springer asked you a moment ago about the
provision for Presidential approval. What would be your reaction
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to permitting the President to approve or disapprove any decision
that the Board might make only where the effect would be in fields
other than the rates involved ?

Mr. Boyp. Well, that is my impression, Mr. Chairman, of what ef-
fectively is involved in this legislation.

The Caamaran. That is not what it says, though.

Mr. Boyp. I realize that there is no limitation on the President’s
power. But it is my understanding from Mr. Chayes’ testimony that
that would be the effect of it.

The Cramrman. Well, I cannot see that that would be the effect of
it if the President wanted to resort to the authority for ratemaking
procedures or rates themselves.

Mr. Boyp. Well, I think under the terms of 6400, the President
would have power to do just what you say. It is inconceivable to
me that this would happen as a practical matter.

The Cramman. Well, it is conceivable to me that it could happen
and very likely will happen as a practical matter when you get into a
donnybrook such as you did with the United Kingdom, where some-
body says we have something else going on somewhere else and these
rates over here would not be very good for us; this rate ought to be
disapproved. And without having the technical knowledge down at
the White House, then they would place their judgment, trying to
reach some other objective, using rates to do it with, overruling what
you and your technical people would come up with in your decision.
T cannot see that that would be a farfetched thing at all,

I commend you, as well as the Board, for your loyalty, however, in
your efforts to carry out what is administration policy in this regard.

Mr. Boyn. Thank you, sir.

The Camsan. Any further questions?

Mr. Youncer. No.

The Cuamrman. Thank you very much, Mr. Boyd. I am sorry
we have kept you here way overtime. You may have some other
commitment, and I hope youmake it if you do.

Mr. Boyp. Thank you, Mr. Chairman.

I would like to say in closing that we do not work an 8-hour day.
We do not limit ourselves. '

The Cuamaax. That concludes this hearing.

(Whereupon, at 5:55 p.m., the hearing was concluded. )
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