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RATES, FARES, AND PRACTICES IN FOREIGN AIR TRANSPORTATION—1964
TUESD AY, MAY 19, 1964

H ouse of R epresen tativ es, 
Com mit tee  on I nterstate  and F oreign C omm erce,

Washington, D.G.
The committee met, pursuant to notice, at 10 a.m., in room 1334, 

Longworth House Office Building, Hon. Oren Ha rri s (chairman of 
the committee) presiding.

The Chairman. The committee will come to order.
Today the committee opens hearings on several bills, H R. 1716, 

which was introduced by our colleague on the committee, Mr. Wil ­
liams, and H R. G400, introduced by me.

Also a similar bill to II.R . 6400 is S. 1540, is before the committee, 
having passed the Senate.

These two bills, that  is, the Senate bill and II.R.  6400, come to us as 
a recommendation from the Civil Aeronautics Board.

The bill introduced by Mr. Williams, I  believe, is a proposal which 
the indus try some time ago recommended since this matter was pre ­
sented to the Congress in the 87th Congress.

(The  bills referred to, and agency reports  thereon, are as follows:)

[I I.R . 171B, 88 th  Cong. , 1 st  se ss .]

A BIL E To amend sect ion 1002 of  th e Federal  Avi atio n Act of 1958 to au thor ize the Civ il
Ae ronaut ics  Board to suspe nd ce rt ai n ra te s re la tin g to forei gn  a ir  tr an sp or ta tio n,  uud 
fo r ot he r purpo ses

Be it  enacted by the Senate and House of Rep resenta tives of the  United 
Sta tes  of America in Congress assembled, Th at (a ) subsection  (d) of section  
1002 of the Federal Aviat ion Act of 1958 (49 U.S.C. 1482) is amended—

(1) by amending the heading of such subsection to read  as follows: 
“power to pres crib e rates  and  practic es of air carrier s in  inters ta te  
AND OVERSEAS AIR TRANSPORTATION” ; aild

(2) by s trik ing  out Provided,  That as to rates,  fares,  and charges for  
overseas ai r transp ortation, the  Board shall  dete rmin e and presc ribe only a 
ju st  and reasonable max imum or minimum, or maximum and  min imum rate,  
fare, or charge”.

(b) The  heading  of subsection  (e)  of such section 1002 is  amended to read  as 
follows : “RULE OF RATE MAKING FOR INTERSTATE AND OVERSEAS AIR TRANSPORTATION”.

(c) The  heading of subsec tion (g)  of such section 1002 is amended to read  as 
follows : “ SUSPENSION OF RATES IN INTERSTATE AND OVERSEAS AIR TRANSPORTATION”.

Sec. 2. Section 1002 of such Act is amended  by adding at the  end thereof the 
following new subsec tion :

SUSPENSION OF RATES IN FOREIGN AIR TRANSPORTATION

“ (j ) (1) Whenever any  ai r ca rr ie r or foreign ai r ca rr ie r shal l file with  the 
Board  a tar iff  sta ting a new individual or joint  (between ai r car rie rs,  between  
foreign ai r car rier s, or between ai r carrie rs and foreign ai r ca rri ers)  rate , fare, 
or charge for  foreign ai r tra nspo rta tio n or any classi fication, rule , regulat ion, or
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pra ctice affecting such rat e, fa re  or ch arge, or the value of the service ther eun der , 
whic h app ears  to the Board  to be inconsistent with  the public inte rest , the Boa rd 
is empowered, upon com plai nt or upon its  own ini tiat ive , at  once, and if it  so 
orde rs, with out answ er or oth er form of pleading by the  ai r car rie r or foreign 
ai r ca rr ier concerned, but  upon reason able notice, and  by filing with such tar iff  
and delivering to the  ai r ca rr ie r or foreign  ai r ca rri er  affected thereby a sta te­
men t in writ ing  for such suspens ion, to suspen d the ope ration of such tar iff  and 
def er the use of such rat e, far e, or charge, or of any classific ation, rule, regu­
lati on,  or prac tice affect ing such rate , fare , or charg e, or the  value of the service 
the reu nde r, for a period  or period s not exceeding thr ee  hund red and sixty-five 
day s in the aggregate  beyond the  time when such tar iff  would otherw ise go in to 
effect. During the  period of such suspension or suspe nsions  the ai r ca rri er  or 
fore ign ai r ca rri er  affected thereby shall mainta in in ef fect and  use the rate , fare , 
or charge,  or such classi ficati on, rule, regul ation , or pra ctic e affecting  s uch rate, *
far e, or charge, or the  val ue of the service ther eun der , which  was in effect im­
mediatel y pri or to th e filing of the  new tariff.

“ (2 ) The Board is fu rt he r empowered, with  respe ct to any  exist ing tar iff  of 
a foreign ai r carr ier,  upon com plain t or upon its own ini tiat ive , at  once and, if 
it  so orders , without ans wer or oth er form of p leading by the  fo reign ai r carrie r, *
bu t upon reason able notice, to suspend the operation  of any such tar iff which  
ap pe ars  to be incons isten t wi th the  public int ere st and to contin ue such suspen ­
sion for a period or periods not exceeding thr ee hundred  and  sixty-five days  in 
the aggregate from the  da te of such suspension. Dur ing the period of such sus­
pension or suspensions , the  foreign ai r ca rri er  may put  into effect and use the 
lowest , or the most adv antage ous  to it, of such rate s, fares,  or charges, or of 
such  classification, rule, regulat ion, or practice  affec ting such rate , fare,  charge , 
or the  value of the service ther eun der,  as may be curre ntl y in effect for  ai r 
ca rri ers engaged in the same forei gn ai r tran spo rta tion.

“ (3 ) In exercis ing and perf orm ing its power and dut ies  under this subsection, 
th e Board shall take  in to conside ratio n, among oth er f actor s—

“ (A ) the re quirem ents  of section 1102 o f th is A ct ;
“ (B ) the requ irem ent th at  rat es be esta blish ed and maintai ned a t j us t a nd 

reasonable  levels, due reg ard  being had for  all rel eva nt factors, such as 
costs of operation, reas ona ble profit, the  chara cte ris tics of each service, and 
the  ra tes  charge d by o ther  a ir carriers  and foreign  ai r ca rr ie rs ;

“ (C ) the public in terest requ irem ent for  adeq uate , efficient, and depend­
able  transp ortation of persons and  prop erty  by ai r car rie rs and foreign 
ai r car riers at  the lowest cost consisten t w ith the fur nis hin g of such service ; 
and

“ (D ) the need of eac h ai r carri er for  reven ue sufficient to enable such 
ai r carr ier,  und er honest, economic, and efficient management, to provide  ade­
quate , efficient, and depe ndab le ai r c arrie r service.” .

Sec. 3. Th at port ion of the table of conte nts conta ined in the  first section of 
th e Fed eral  Aviation Act of  195 8 which app ears  un der the head ing 
“Sec. 10 02 . Com pla ints  to, an d inv es tig ati on s by, th e A dm in is tra to r and  th e Bo ard ." 

is amende d—
(1 ) by stri kin g out  *

“ (d ) Po we r to pres cr ibe ra te s and  prac tic es  of ai r ca rr ie rs .” 

and  inserting  in lieu the reo f
“ (d ) Po we r to pres cr ibe ra te s'an d prac tic es  of a ir  ca rr ie rs  in in te rs ta te  an d wove rseas a ir  tr an sp or ta tio n. " ;

(2 ) by str iking out
“ (e ) Rul e of ra te m ak in g. ” 

and  in serti ng in lieu the reo f
“ (e ) Rul e of ra te m ak in g for  in te rs ta te  and overs eas ai r tr an sp or ta tio n. ” ;

(3 ) by strikin g out
“ (g ) Sus pen sion of ra te s. ” 

and  i nserting in lieu the reo f
“ (g ) Suspe nsi on of  ra te s in in te rs ta te  an d ov ers eas  ai r tr an sp or ta tio n. ” ;

and
(4 ) by adding a t the  en d thereo f the follow ing :

“ (j ) Sus pen sion  of  r at es  i n for eig n a ir  t ra nsp ort at io n.”
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[H .R. 6400,  88th Cong., 1s t sess.Ji

A BI LL  To ame nd the  Fe de ra l Aviat ion Act of 1958 to provide fo r the reg ula tio n of ra te s 
and prac tices  of ai r ca rr ie rs  an d for eig n ai r ca rr ie rs  in fore ign a ir  tr an sp or ta tio n,  and 
fo r ot he r p urposes

Be it enacted by the Senate and House of Representatives  of the United
State s of America in Congress assembled, Tha t subsection (a ) of section 404 of 
the Federal Aviation Act of 1958 (49 U.S.C. 1374 (a ))  is amended by inserting  
“ ( 1 ) ” immediately after “ ( a ) ” and adding at the end thereof the following 
new pa rag rap h:

“ (2 ) It  shall be the duty of every air  car rier  and foreign air  carr ier to 
establish, observe, and enforce jus t and reasonable individua l and joint rates, 
fares,  and charges, and jus t and reasonable classifications, rules, regulations, 
and practices relating to foreign air  tran spo rta tion ; and, in case of such join t 
rates, fares, and charges, to establish just, reasonable, and equitable divisions 
thereof as between air  car rier s or foreign air  carr iers  partic ipating  therei n 
which shall not unduly prefe r or prejudice any of such partic ipatin g air  car­
riers o r foreign ai r carriers.”

Sec. 2. Section 801 of the Fede ral Aviation Act of 1958 ( 49 U.S.C. 1461) is 
amended by inserting “ ( a ) ” immediately after “801” and by adding at  the 
end the reof the following new subse ction:

“ (b ) Any order of the Board pursu ant to section 1002 (f ) requiring tha t an 
air  car rier  or foreign a ir carrier discontinue demanding, charging, collecting, or 
receiving a rate, fare, or charge  for foreign a ir transporta tion, or enforcing any 
classification, rule, regulation, or practice affecting such rate , fare, or charge, 
and any action of the Board pursuant to section 1002 (g)  suspending the opera­
tion of a tariff filed with the Board by an ai r car rier  or foreign air  car rier  
stati ng a new individual or join t rate, fare, or charge for foreign air trans­
portation, shall be subject  to the approval of the Presi den t: Provided, That any 
order of the Board directing an air  carr ier or foreign ai r car rier  to alter any 
rate,  fare, or charge, or any classification, rule, regulation, or practice affecting 
such rate,  fare, or charge, to the extent necessary to correct  any discrimi­
nation, preference, or prejudice, and any order th at the ai r car rier  or foreign 
air  car rier  shall discontinue demanding, charging, collecting, or receiving any 
such discriminatory, prefe rential, or prejudicia l rate, fare, or charge, or en­
forcing any such discrim inatory , preferentia l, or prejudicial classification, 
rule, regulation, or practice, shal l not be subject to such approval. Copies of 
any such proposed orders, and of proposed statements containing  reasons for 
suspension, shall be submitted to the President by the Board before publication.”

Sec . 3. Subsection (d ) of section 1002 of the Federal Aviation Act of 1958 (49 
U.S.C. 14 82 (d )) is amended by changing the colon following the word 
“effective” to a period and stri king out the following: “Provided, That  as to 
rates, fares, and charges for overseas air  transporta tion, the Board shall 
determine and prescribe only a jus t and reasonable maximum or minimum, or 
maximum and minimum r ate, fare , or charge.”

Sec . 4. Subsection (e ) of section 1002 of the Federal Aviation Act of 1958 
(49 U.S.C. 14 82 (e )) is amended by inserting  the words “and foreign air  
car rier s” afte r the words “air car rier s” where they appear in paragraph s (2 ) 
and (3 ) of the subsection, and by inserting  the words “and foreign air  
car rie r” afte r the words “air carri er” where they appear  in paragraph (5 ).

Sec. 5. Subsection (f ) of section 1002 of the Federal  Aviation Act of 1958 
(49  U.S.C. 1 482 (f )) is amended to read as follows:

“rate s and pr ac tic es  in  foreign air  tr anspo rtati on

“ (f ) Whenever, after notice and hearing, upon complaint or upon its own 
initiat ive, the Board shall be of the opinion tha t any individual or joint rate, 
fare, or charge demanded, charged, collected, or received by any air  car rier  or 
foreign air  carr ier for foreign ai r transportation,  or any classification, rule, 
regulation, or practice affecting such rate, fare, or charge, or the value of 
the service thereunder, is or will be unjust or unreasonable or unjust ly dis­
criminatory. or unduly preferential, or unduly prejudicial, the Board may alte r 
the same to the extent  necessary to correct such unjustness, unreasonableness, 
discrimination,  preference, or prejudice and make an order tha t the air  
regulation, or practice affecting such rate, fare, or charge, o the value of 
or receiving any such unjus t, unreasonable, discrim inatory , preferential, or 
prejudicial rate, fare, or charge, or enforcing any such unju st, unreasonable,
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discriminato ry, prefe ren tia l, or pre judicia l class ificati on, rule, regu latio n, or  
practice. The Board ma y in the aforesa id order se t for th and prescribe the 
lawful rate , fare , or charg e (o r the maximum or minimum or the max imum 
and minimum the reo f) th erea fte r to he demanded, charged, collected, or re­
ceived, or the lawful class ifica tion,  rule , regu latio n, or prac tice  ther ea fte r to 
he made effective.”

Sec. G. Subsection (g ) of section 1002 of the  Fe deral  Aviatio n Act of 1958
(4 9 U.S.C. 1 48 2(g)  ) is amend ed—

(1 ) by st rik ing  out the  words “in ter sta te or ove rsea s” ;
(2 ) by amendin g the  par enthet ical  phr ase  following the  word  “jo in t” 

to read  as follow s: “ (between ai r car rie rs, between  foreign ai r carri ers , 
or between an  a ir  ca rr ie r or ca rri ers  and a foreign ai r ca rri er  or 
car ri er s) ” ; and

(3 ) by inserti ng the  words “or foreign ai r ca rr ie r” af ter the  word s “a ir  *
ca rr ie r” wher ever  the y app ear  therein.

, Sec. 7. Subsection ( i ) of section 1002 of the Fed era l Aviatio n Act of 1958  (4 9 
U.S.C. 148 2( i ) ) is amended  by changing the colon following the  word  
“op erat ed” to a period and  str iking out the following : '"Provided, Th at as to 
joi nt rates , far es and cha rge s for overse as tra nsp ort ation  the Board sha ll ’
dete rmin e and presc ribe only ju st  and reaso nable maxim um or minim um or 
maximum and minimum joint  rates , far es or charges .”

Sec. 8. The ame ndm ents  made by this Act sha ll become effective th ir ty  
days  af ter the date of ena ctm ent  of the Act.

[S.  1540, 88 th Cong., 1s t sess.]
AN ACT To mend the Fe de ra l Avi atio n Act of 1958 to pro vid e fo r the reg ula tio n of ra te s and p’-actiees of a ir  ca rr ie rs  and foreign a ir  ca rr ie rs  in fore ign a ir  tr an sp or ta tio n,  an d fo r othe r purpose s

Be it enacted by the Senate  and House of Representatives of the United
State s of America in Congr ess assembled. Th at subse ction  (a ) of section 404 
of the Federal Aviatio n Act of 1958 (49 U.S.C. 1 3 7 4 (a ))  is amended by inse rt­
ing “ ( 1 ) ” immediately af te r “ ( a ) ” and addi ng at  the  end thereof the following 
new pa ra gr ap h:

“ (2 ) It shall be the  du ty  of every ai r ca rr ier and fore ign ai r carri er  to est ab­
lish , observe, and enfo rce ju st  and reasonab le ind ivid ual and join t rates,  fares,  
and  charges,  and ju st  and reas onable classif ication s, rules, regulations , and pra c­
tices rela ting  to  foreign ai r tra nsp ort ation  ; and, in case of such jo int rate s, fares,  
and  charges, to establ ish  just,  reason able, and equ itab le divisions thereo f as  
betwee n ai r car rie rs or fore ign ai r ca rri ers  par tic ipa tin g ther ein which shal l not  
unduly prefer or pre jud ice  any  of such partic ipa tin g ai r carrie rs or forei gn a ir  ca rr ie r.”

Sec. 2. Section 801 of the Fed era l Aviatio n Act of 1958 (49 U.S.C. 14G1) is 
amend ed by inserti ng “ ( a ) ” immed iately af te r “SOI” and  by addin g at  the  end  
the reo f the following new s ubsect ion :

“ (b ) Any order  of the  Boa rd pur sua nt to section 100 2(f ) requirin g th at  an ai r 
ca rri er  or foreign ai r ca rr ie r disco ntinue  deman ding, charg ing, collecting, or 
receiving a rate, fare , or charge for foreig n air  tra nsp ort ation , or enfo rcing 
any classification, rule, reg ulation , or p ract ice affec ting such rate , fare, or charge,  
and any action of the  Board  pur sua nt to section  10 02 (g ) suspending the ope ra­
tion  of a tar iff  filed wit h the  Board by any ai r ca rr ie r or foreign ai r ca rri er  
sta tin g a new indi vidual or joi nt rate , fare , or charge for foreign  ai r tra nspo r­
tation,  shall  be rep ort ed to the  Pre sident  by the Board before pu bli ca tio n: 
Provided. Th at any ord er of the  Board  dire ctin g an ai r carri er  or foreig n ai r 
ca rr ie r to alt er  any rat e, far e, charge,  or any class ificati on, rule, regulation, or  
pra ctic e affecting  such ra te , fare , or charge,  to the exten t necessary to cor rec t 
any  discr imination , prefere nce, or prejudice, and any  ord er tha t the ai r ca rr ie r 
or foreign  air  ca rri er  sh al l disco ntinu e demand ing, charging , collecting, or re­
ceiving  any such discriminat ory , pre fere ntia l or pre jud icia l rate , fare , or cha rge  
or enforc ing any such discriminat ory  prefere ntia l, or pre jud icia l classif ication , 
rule , regulat ion, or pract ice,  need not be so repo rted.”

Sec. 3. Subsection (d ) of section 1002 of the Fed era l Aviat ion Act of 1958 (4 9 
U.S.C. 1 4 8 2 (d )) is amended  by chang ing the  colon following the word “effective” 
to a period and str iki ng  ou t the following:  “Provided , Th at as to rate s, far es,  
and  charg es for overs eas ai r tran spo rta tion, the  Boa rd sha ll determ ine and pre-
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scribe  only a just  and reasonable maximum or minimum, or maximum and  
minimum rate , f are, or ch arge.”

Sec. 4. Subsection (e) of section 1002 of the Federal  Aviat ion Act of 1958 (49 
U.S.C. 1482(e)) is amended by insert ing  the  words “and foreig n ai r ca rri ers” 
af te r the words “ai r ca rr ie rs” whe re they app ear  in pa rag rap hs (2) and (3) 
of the  subsection, and by ins ert ing  the words “and  foreign ai r ca rri er” af te r 
the  words  “a ir c ar rie r” where they appear in pa rag rap h (5).

Sec. 5. Subsection (f)  of sect ion 1002 of the Feder al Aviation  Act of 1958 
(49 U.S.C. 1482 (f) ) is am ended to  read  as follows:

“rates and practices in  foreign air transportation

“ (f ) Whenever, af ter notice and hearing, upon complaint  or upon its own in­
itia tive, the Board shal l be of the  opinion that  any individual or joint rate , fare , 
or charge demanded, charg ed, collected, or received by any ai r ca rri er  or foreign  
ai r ca rr ie r for foreign ai r transp ort ation , or any class ifica tion,  rule, regulation , 
or practice affecting such rate, fare, or charg e or the value of the service  
the reunde r, is or will be un jus t or unreasonable or un jus tly  disc riminatory,  or 
undu ly preferen tial,  or undu ly prejudicial , the Board may al te r the same to 
the extent  necessary to correct  such unjustness, unreasonableness , disc rimina­
tion, preference, or prejudice and  make an order that  the ai r ca rri er  or foreign 
ai r ca rr ief shall discontinue demanding, changing, collecting, or receiving any 
such unjus t, unreasonable , disc riminatory , pre fere ntial, or pre jud icia l rate , fare , 
or charge, or enforc ing any such unjust,  unreasonable, disc riminatory , pre fer ­
ent ial or prejudic ial, class ifica tion,  rule, regulation, or prac tice . The Board 
may in the  aforesaid  order set for th and presc ribe the  lawful rate , fare , or 
charge (or  the maximum or minim um or the maximum and minimum thereof) 
the reaf ter  to be demanded,  charged , collected, or received, or the lawful classi­
fication,  rule, regulation, or practic e the rea fte r to be made effective.”

Sec. 6. Subsection (g) of section 1002 of the Federal  Avia tion Act of 1958 ( 49 
U.S.C. 1 48 2(g)) is amended—

(1) by strik ing  out the  words “in ter sta te o r overseas” ;
(2) by amending the  parenthet ica l phrase following  the  word “joint” to 

rea d as follows: “ (between ai r car rie rs, between foreig n ai r car rie rs, or 
between an ai r ca rri er  or ca rr ie rs  and a foreign ai r ca rr ie r or ca rr ie rs )” ; 
and

(3) by inse rting the  words “or foreign  ai r ca rr ie r” af te r the words “ai r 
ca rr ie r” wherever  they appear therein .

Sec. 7. Subsection (i) of section 1002 of the Fed era l Aviat ion Act of 1958 
(49 U.S.C. 1482( i ) ) is amended  by changing the colon following the word “oper­
ate d” to a period and str iking out  the follow ing: “Provided, That as to joint 
rates,  fares,  and charges for  overseas transp ortation the Board shall dete rmine 
and prescribe only jus t and reas ona ble  maximum or minimum or maximum and  
minimum jo int  rates,  fa res,  or charges .

Sec. 8. The amendments made  by this Act sha ll become effective  th ir ty  days 
af te r the date of enactment o f the  Act.

Passed  the  Sena te November 26, 1963.
A ttes t:

Felton M. Johnston, Secre tary.

Executive Office of th e P resid ent,
B ureau of th e Budget, 

Washington, D.C., May 23,1963.
Hon . Oren H arris,
Chairman, Committee on Inters tate  and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Mr. Chairman : This is in reply to your le tte r of Fe brua ry  20, 1963, 
requ esting the  views of the  Burea u of the Budget on II.R.  1716, a bill to amend  
sectio n 1002 of the Fed era l Aviation  Act to author ize  the  Civil Aeronautics 
Boa rd to suspend cer tain ra tes rel ating  to foreig n ai r transp ort ation , and for 
oth er purposes .

The Bureau  of the Budget stro ngly supports the  objec tive of this  bill bu t 
believes it to be seriously ina deq uate to achieve this objective, i.e., to crea te in 
the  Government of the  United State s equal powers  over the ra te s and prac tices 
of ai r ca rri ers and foreign ai r ca rr ie rs  operating between the  te i rito ry of the



6 AMENDING FEDERAL AVIATION ACT OF 195 8

United States and fore ign cou ntr ies  as foreign governments have over the  rat es 
and  pract ices of U.S. ai r ca rri ers flying between the  United States and their  
ter rito ries. H.R. 1716 would not appear to give the  Civil Aeronautics Board 
more tha n suspension powers for  a period of 365 d ay s; any  rates desired by for ­
eign carriers  could be put into effect at  the end of the suspension period withou t remedy fo r the Board.

The  Bureau of the Bud get greatly  prefers  a Civil Aeronautics Board  dr af t 
bill to amend the  Federa l Avia tion Act of 1958 to provide for  the regulation  of 
ra tes and pract ices of ai r ca rr ie rs  and foreign ai r ca rri ers in foreign ai r tra ns ­
por tation,  and for other purposes , which the President  tran smitte d to the Con­gress by lett er of May 14,1963.

Sincerely yours,
Pnir.L ip S. HUGITES,

Ass istant Director fo r Legislative Reference.

Civil  Aero nautics  Board, 
Wash ington, D.C., Apri l 28,196If.Hon. Oren Harris,

Chairman, Committee on In ters ta te  and Foreign Commerce, House of Repre­
senta tives, Wash ington, D.C.

Dear Mr. Chairman : Th is is in furth er reply  to your let ter  of Feb ruary 20, 
19<>3, reques ting a report by the  Board on H.R. 1716. a bill to amend section 
1002 of the Federal Aviat ion Act of 1958 to author ize the  Civil Aeronau tics Board 
to suspend certain rat es re lat ing  to foreig n ai r transp ortation,  and for  other purposes.

II.R. 1716 would empow er the  Board  to suspend tar iff s of ai r carriers  and 
fore ign ai r car rie rs engaged in foreign ai r transp ort ation , while H.R. 6400, 
which is also pending before your committee, would no t only author ize the 
Board  to suspend tar iff s bu t also to regulat e the  ra tes and  pract ices of such carrie rs.

The Board pointed out to you r committee  in a le tte r dated May 29, 1963. 
th at  the provisions of H.R. 6400 were identical  to those of a draf t bill subm itted  
by the  Pres iden t to the  Congress on May 14, 1963. and urged th at  prompt and  
favo rable considera tion be given to such bill for  the  reas ons  set for th in the 
“Statem ent of Purpose and  Need” accompanying the  dr af t legislation. The 
Board  repea ted its  endorsem ent of H.R. 6400 in a le tte r to your  committee dat ed 
Marc h 30, 1964, urg ing th at  prom pt and favo rable cons ideration  be given to 
such bill r ath er than to S. 1540, a similar bill.

In view of the foregoing, the  Board is opposed to the  enactment  of H.R. 
1716, and again urges  th at  prom pt and favo rable conside ration be given to 
H.R. 6400.

The  Board  has  been adv ised  by the Bureau of the  Budget th at  the re is no 
objec tion to the submission of  thi s report from the standpoint  of the adminis­
trat io n’s program.

Fo r the Civil Aeronautics  Board :
Harold R. Sanderson, Secretary.

Civil Aeronautics Board,
W ashington, D.C., May 29,1963.

Hon. Oren Harris,
Chairman, Committee on In ters ta te  and Foreign Commerce, House of Repre­

senta tives , W ashington, D.C.
Dear Mr. Chairman. This is in reply to your l ett er  of May 23, 1963, requesting  

a rep ort by the Board on H.R. 6400, a bill to amend the Federal  Aviation Act 
of 1958 to provide for the regula tion  of ra tes and practices of ai r carriers  and 
fore ign ai r c arr iers in foreign a ir  transp ortation, an d fo r other puriwses.

The  provisions of H.R. 6400 are ident ical to those  of a dr af t bill subm itted  
by th e President to  Congress on May 14,1963.

Fo r the  reasons set forth  in the “Statem ent of Purpose and Need” which 
accompanied the dr af t bill, a copy of which is enclosed, the  Board urges th at  
prompt and favorable  considera tion  be given to H.R. 6400.

Sincerely yours,
Alan S. Boyd, Chairman.
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Comptroller General of th e United  States,
Washington, June 25, 1963.

Hon . Oren Harris ,
Chairman, Committee on Inte rstate  and Foreign Commerce, House of Repre­

sentatives, Washington, D.C.
Dear Mr. Chairman : We again  ref er to you r le tte r of May 28, 1963, in which 

you ask  for  our  comments on H.R. 6400.
Thi s bill is designed to ame nd the  Fed era l Aviat ion Act of 1958, 49 U.S.C. 

1301, et  seq., to give the  Civil Aer onau tics Board more pow er and  control than  
it nowy possesses over fore ign a ir  tran spo rta tion. Under the  pre sen t law, the  
Civil Aero nauti cs Board  has  pra ctical ly no direct  au thor ity  over the rat es and  
pra ctic es of eith er Unite d St ate s or foreign  ai r ca rri ers engag ed in foreig n ai r 
tra nsp ort ation.  The only power as  to the  adjus tment  of ra te s and  practic es in 
foreign ai r tra nsp ort ation now possessed by the  Board (a par t from  its  power to 
disap prov e agree ment s among air  car rie rs and foreig n ai r ca rr ie rs  fixing ra tes 
and pra ctic es in foreig n ai r tra ns po rta tio n)  is th at  of ord erin g a ca rri er  to re­
move a discr imin ation  in its  ra te  struc tur e if, af te r notice  and  hear ing, such a 
disc rim inat ion is found  to  ex ist (4 9 U.S.C. 1 4 8 2 (f )) .

If  enacted, H.R. 6400 would not  affect the  func tion s and activ itie s of the  Gen­
era l Accounting Office. It s prov isions gener ally seem to be in the public int ere st 
and  we ar e not opposed to enac tme nt.

The need for some type of legi slat ive control has been emphasized  by the  
pub licity given to a rece nt prop osal  of the  Int ern ati on al Air  Transpo rt Associa­
tion, an intern atio nal  organizat ion  of 90 airl ines th at  set far es and  r ate s for  most 
of the  wo rld’s inte rna tional  ai r routes,  to incre ase far es  on the  North  Atl anti c 
routes. The United  Sta tes foun d it  necess ary to agree to the proposal. We n ote 
th at  the  provis ions of H.R. 640 0 accord  with a sta tem ent  of U.S. int ern ation al 
ai r tra ns po rt policy, recen tly approved by the  Pre sid ent  af te r submission to him 
by an Inte ragency Steering  Committee, and th at  the bill would serve to imple­
ment par agr aph  IT ( j ) of the  annex to the Agreeme nt Betwe en the  Government 
of the  Uni ted States of America and  the  Government of the  United Kingdom 
Relat ing  to Air Services Betw een Th eir  Respect ive Territ ori es,  commonly called  
the  Berm uda Agreement (6 0 Sta t. 149 9,1 506 (1 9 4 6 )) ,

Sincer ely yours.
J oseph Campbell.

Comptroller General of the United States .

Executive Office of the  P resident,
B ureau of th e Budget. 

Washington, D.C., Jane 21, 1963.
Hon. Oren H arris,
Chairman, Committee on Inte rstate  and Foreign Commerce,
House of Representatives. Washington, D.C.

Dear Mr. Chairman : This  is to  acknowledge and  reply to your le tte r of 
May 23. 1963. requesting the  view’s of the Bureau  of the  Bud get on H.R. 6400, 
a bill to amend the  Fed eral  Avia tion  Act of 1958 to prov ide fo r the regulat ion of 
rat es  and  prac tices  of ai r ca rr ie rs  and  foreign  ai r ca rri ers in fore ign ai r tra ns ­
por tation,  and for other purpose s.

Whil e the  immedia te problem of the breakdo wn of the  system of ra te  nego­
tia tio ns  developed by the  I nt er na tio na l Air Tra nsp ort  Association lends urgen cy 
to thi s proposal, there is a long stan din g under lying  need to place the  U.S. Gov­
ernm ent, through the  Civil Aeronauti cs Board, in a posit ion mor e nea rly  equal 
to th at  of foreign  governments wi th respect to the  control  of intern ati on al ai r 
rates.  Vir tual ly all im po rtant intern ational ai r ca rr ie r nat ions, excep t the  
United States,  ass ert thi s power. At the  pres ent time, however , the  powers of 
the  CAB over  the rat es  and  pra ctices  of both U.S. ca rri ers in fore ign ai r tran s­
por tati on and foreign ai r ca rr ie rs  is limited  to removing discrim ina tory or 
pre jud icia l rat es  foun d to exi st aft er notice and hearing.

In keepin g with  the  Adminis tra tion's  inte rna tion al ai r policies , thi s Govern­
ment, in the inte res ts of U.S. citi zen s who trav el abro ad by a ir  a nd  U.S. bu siness­
men ship ping  goods by ai r in int ern ati on al commerce, shou ld ma intain  con­
tinuous surv eilla nce of in ternati on al ai r rates and should pr ess for  the lowest 
ra tes consistent with  reas onable profits  for U.S.-flag ca rr ie rs  who are believed 
to be t he  most efficient.
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The proposed bill would give the Board autho rity to prescribe rates  and 
practices and to suspend tariffs , but these powers would be exercised consist­
ently with the provisions of our interna tional agreements, as provided liy section 
1102 of the Federal Aviation Act, and would be subject to the approval of the 
Presid ent to assure consistency with the general foreign policy and security 
objectives of the U.S. Government.

The Bureau of the Budget strongly recommends enactment of H.R. 6400 and 
advises tha t it would be in accord with the program of the President. 

Sincerely yours,
Phillip  S. Hvc.nEs,

Ass ista nt Director for Leg isla tive  Reference.

U.S. Department of J ustice,
Office of the Deputy Attorney General,

Washington, D.C., May 5, 196%.
Hon. Oren Harris,
Chairman, Commit tee on In ters ta te  and Foreign Commerce,
House of  Representatives, Washing ton,  D.C.

Dear Mr. Chairman : This is in response to your request for the views of 
the  Department of Justice  on H.R. 6400, a bill to amend the Federal Aviation 
Act of 1958 to provide for the regulation of rates and practices  of air carri ers 
and foreign air carrier s in foreign air  transpor tation, and for other purposes.

The bill would amend tbe Federal Aviation Act of 1958 to give the Civil 
Aeronautics Board discretionary authority,  subject to Presid entia l approval, to 
prescribe  rates and practices and to suspend tariffs in intern ational air tran s­
porta tion to and from the United States under the same stan dard s now appli­
cable to interstate transporta tion. The bill embodies the recommendations of 
an interdepar tmental committee and was transm itted to the Congress by Presi­
dent Kennedy on May 14, 1963.

On November 26, 1963, the Senate  passed S. 1540, companion bill to H.R. 6400, 
and S. 1540 is likewise with the House Committee on Inters tate  and Foreign 
Commerce. As S. 1540 passed the Senate, it differs from H.R. 6400 in only one 
respect. Whereas H.R. 6400 requires Presidentia l approval of Board orders 
or actions relative to foreign air  transportation, S. 1540 merely requires tha t 
Board  orders or actions be re ported to the President prior to publication.

Whethe r or not this legislation should be enacted involves policy considera­
tions concerning which the Department of Justice  makes no recommendation. 
However, the Bureau of the Budget has advised tha t although there is no 
objection to the submission of this report, the enactment  of H.R. 6400 would 
be in accord with the program of the President.

Sincerely yours,
Nicholas deB. Katzendach,

Deputy At torney  General.

Department of State, 
Washington, July  26,1963.

Hon. Oren Harris,
Chairman, Commit tee on In ters ta te  and Foreign Commerce,
House  of Representatives, Washington , D.C.

Dear Mr. Chairman: In your lette r of May 23, 1963, you requested the De­
par tme nt’s view on H.R. 6400, a bill to amend the Federal Aviation Act of 1958 
to provide for the regulation of rates  and practices of air  carriers in foreign 
ai r transpo rtation. and for other purposes. The Department strongly supports 
enactment of this legislation.

Passage of the bill would achieve two objectives. By giving the Civil Aero­
naut ics Board authority to fix rates  in international air  transportation.  H.R. 
6400 would greatly improve the position of the United State s in the bilate ral 
agreements it has with more than  40 countries. Moreover, if the Civil Aeronau­
tics Board has clear ratem aking authority over international air  transpor tation, 
the United States will go with a far  stronger hand into any intergovernmental 
conference on rate s th at may come out of the present situation.

Since the subject of this legislation is prim arily within the Jurisdiction of the 
Civil Aeronautics Board, this  statem ent is directed prima rily to those aspects of
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the bill which bear upon the  series of bilate ral air  agreements to which the 
United States is a party. Specifically, th is statem ent is directed to the question 
of how the legislation would affect the position of the United States under the 
alte rnati ve rate articles in our present “Bermuda type” bilatera l air services 
agreements. In presenting this  detailed analysis, however, we wish to empha­
size the effect upon our exist ing bilateral  is not the only aim of the bill. We be­
lieve t hat  passage of H.R. 6400 would make it possible fo r the United States to 
work far  more effectively th an at present for our position tha t international air  
fare s should be lowered and not raised.

We shall use as examples of the two alternat ive rate  provisions article 11 (e ) 
and 11 (f ) of the annex to the Bilate ral Air Agreement between the United States 
and the United Kingdom. Both articles  provide for  the submission of proposed 
rate s by the c arriers of one country to the aeronaut ical auth oriti es of the other, 
and provide for a 30-day period in which notice of dissat isfaction may be given 
and consultations may be held.

At the present time, because the CAB has no ratemaking autho rity over inter­
nation al air services, the arti cle which is now in force is 11 (f ).  It provides, in 
substance, tha t if no agreemen t has been reached on the proposed rate at  the 

» end of 30 days, the country objecting to the proposed rate “may take such
steps as it may consider necessary to prevent the inauguratio n or continuation 
of the service in question at the rate complained of.” On the other hand, under 
the altern ative article  11 (e ), which would be applicable if H.R. 6400 were 
enacted, a proposed rate  goes into effect provisionally, unless the aeronaut ical 
auth orit ies of the country whose flag carr ier proposed the rate agrees to sus­
pend its operation.

The critical factor in determ ining which of the two alter nativ e rate  articles  
applies is whether “power is conferred by law upon the aeronautical authorities 
of the United States to fix fai r and economic rates for the trans port  of persons 
and property by air on internati onal  services and to suspend proposed rates  in 
a manner comparable to tha t in which the Civil Aeronautics Board at present 
is empowered to ac t with respect to such rates  for the tran sport of persons a nd 
property by air  within the United States * * *.” In the Department’s view, II.R. 
6400 meets th is criterion in every relevant respect.

Section 4 of the bill would amend section 1002 (e) of the Federal Aviation Act. 
of 1958 which sets forth the crit eria to be applied by the Board in determination 
of rates . By inserting the words “foreign air  car rier s” at each point in the 
present section 1 002 (e) where only the words “air  c arri ers” now appear, the bill 
would make precisely the same crit eria  applicable with respect to rates  in inter­
national air  transportat ion as are  presently applicable with respect to rates  in 
air  transpo rtatio n within the United States. This is made clear  by the definition 
of “foreign air carr iers” which a ppear s in section 1 01 (19 ) of the present act, and 
the definition of “foreign air tran sportat ion” which app ears in section 101(2 1).

Section 5 of the bill would amend section 10 02 (f)  of the Federal Aviation 
Act, which sets forth the powers of the Civil Aeronautics Board with respect to 
rates  in international air transportation . Under the present  section 10 02 (f) , 
the only authority vested in the Board over rates  in inter natio nal air transpor- 

A tation relates to removal of unju stly  discriminatory, or unduly preferential,
or unduly prejudicial rate s or practices. This authority  is clearly not com­
parable  to tha t vested in the Board  by section 10 02 (d)  with respect to rates in 
domestic air transpo rtation. The proposed amendment would add to the CAB’s 
present  authority over existing rate s definite power to review' and disapprove 

» “unj ust” or “unreasonable” rates . The Board’s authority  would be to alter.
set forth, and prescribe the lawful rate, afte r notice and hearing, upon com­
plaint  or upon its own initiative.

Section 6 of the bill would amend section 100 2(g ) of the Federal Aviation 
Act. which sets forth the author ity of the Board with respect to suspension 
of proposed rates. By strik ing the words “intersta te or overseas” qualifying 
the words “air transporta tion,” and by adding the words “or foreign a ir carr iers” 
wherever they appear in the prese nt section, the bill would give the CAB pre­
cisely the same power to suspend rate s in interna tional air  trans portation  as it 
now has with respect to rates proposed by U.S. air  carrie rs for tran s­
portat ion within the United States . This autho rity would be to suspend new 
rates, according to the crite ria set forth  in section 10 02 (e) , for a period of up 
to 90 days, which may be extended to an aggregate of up to 180 days.

Thus, in all relevant respects the  bill would accomplish t he purpose of bring­
ing into force the preferable ra te article—article  11 (e ) of the  annex to the
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bila tera l with Great Bri tain  and corresponding provisions in other agreements.
Present article  11 (f ) would not longer be in force. As set forth  previously in
this  report, the effect would be to permit our carri ers to operate provisionally
at  rate s which they propose, pending arbit ratio n or other settlement. Foreign
countries would be precluded from taking steps to suspend inauguration or
continuat ion of services at such rates.

There  may appear to be some inconsistency between the Federal Aviation Act 
as it would be amended by passage of H.R. 6400 and the provisions of the then 
applicable rate  article in the  bilate ral agreements. Under that  article, rates  
proposed by one country’s carr iers  and objected to by the other country are  to 
go in effect provisionally, pending arbi tration or other settlement. This provi­
sion, of course, applies to both parties. Thus, the CAB would not, consistently 
with  the bilaterals, be able to suspend the proposed rate s of a foreign carrier.
However, the other country  could not suspend the rate s proposed by our car- U
riers . In such a situation  we could expect tha t the dual rat e permitted by th« 
bila tera l would be resolved by  competitive forces in favor  of the lower rate . It 
is of course clear that  the power to suspend rate s tha t would be granted to the 
CAB by section 100 2(g ) as amended would be subject to section 1102, relating 
to conformity with inter natio nal agreements. Thus there could be no conflict °
between exercise of the auth ority granted to the Board in H.R. 6400 and existing 
inter natio nal agreements.

I t  should be noted tha t unde r the so-called new rate article,  which appears 
in the bilateral  air agreement with Mexico and the agreement with the United 
Arab Republic now awaiting signature, the situation would be reversed. Under 
thi s article, which is to be the model for future bilate ral air  negotiations, both 
countries would have the right to suspend an objectionable rate. Thus, under 
the  new rate article  suspension action by the CAB pursu ant to amended section 
10 02 (g)  would be consistent with our international obligations and, a t the same 
time, all countries would be in an equal position—unlike the situation  prevail­
ing today.

Finally, it is appropriate  to comment briefly on section 2 of the bill, which 
would amend section 801 of the Federal Aviation Act, which sets forth the 
powers of the President to review determinations with respect to international 
ai r transpo rtation. Under the present statu te, only those actions of the Board 
under  section 401 relat ing to oversea or foreign air  transporta tion and under 
section 402 relating to permits  to foreign a ir carri ers are subject to the approval 
of the President. Since H.R. 6400 would substan tially add to the powers of the 
Board over foreign air  car rier s and interna tional air transpo rtation, the bill 
would make actions under thes e new powers likewise subject to approval of the 
President. The Department of State  believes tha t this provides adequate as­
surance that  the powers gran ted to the Board would be exercised in conformity 
with  our international obligations and with the overall foreign policy i nteres ts 
of the  United States.

For the reasons stated, the  Department of State  suppor ts H.R. 6400, and 
strongly urges its prompt enactment.

The Bureau of the Budget advises tha t there is no objection to  the submission 
of this  report and tha t enactm ent of H.R. 6400 would be in accord with the K
program of the President.

Sincerely yours,
For the Secretary of St ate :

Frederick G. Dutton,
Assis tan t Secretary. •

Federal Aviation Agency, 
Washington, D.C.. Janu ary  2S. 196}.

Hon. Oren Harris,
Chairman, Committee on I nter sta te  and Foreign Commerce.
House o f Representatives , Washington . D.C.

Dear Mr. Chairman : This is in response to your request of December 30,19 63, 
for the views of this Agency on S. 1540, a bill to amend th e Federal Aviation Act 
of 1958 to provide for the regulat ion of rates  and practices of a ir carriers and 
foreign air carrie rs in foreign air  transportation,  and for other purposes.

This bill, as originally proposed by the Civil Aeronautics Board, would provide 
the authority necessary to meet and deal with the foreign air  transportation rate  
problem in a manner consisten t with the President’s inter natio nal air trans port
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policy sta tem ent  issued in Apr il 1963. It  would vest in the  Civil Aero nauti cs 
Board autho rity to assure  “ju st  and reaso nable” rat es  in fore ign ai r tra ns po rta ­
tion, as distin guished from the  pre sen t limite d au tho rity simply to remove dis­
cri minat ory  rates. Its  effect woul d be to vest in the  Board autho rity over rat es 
in fore ign ai r tra nsp ort ation sim ila r to the autho rity which  the Boa rd now pos­
sesses wit h respect  to interst ate an d oversea ai r tra nsp ort ati on , except th at  such 
au thor ity  would have to be exercised with in the  fram ewo rk of section 1102 of 
the  act.

The basic purpose of S. 1540 is to equip th is Govern ment wi th the  autho rity  
over ra tes in foreign a ir  t rans po rta tio n equivalent  to th at  po ssessed by other  gov­
ernm ents . Given the  pres ent sys tem  for  formulating rat es  in foreign ai r tran s­
po rta tio n and  the  term s and  conditions of exis ting  bilate ral  ai r tra nsp ort ati on  
agree ments , t his  au tho rity  is pa rti cu lar ly desirable .

The bill as passed by the Sen ate  cont ains  one very sub sta nti al amend ment to 
the  Bo ard ’s original proposal wh ich  we believe require s caref ul cons ideration  
by your committee . The origin al Board  proposal provided  th at  its  orde rs req uir ­
ing discontin uanc e of rat es  or pra ctices  or suspension of tar iff s would be su bjec t 
to the  approval  of the  Pre sident . The Senate  amendment requ ires  only th at  
such  or der s be reported t o t he  Pres ide nt prio r to  public ation.

The sta tem ent  on int ern ati on al ai r tra nsp ort  policy of Apri l 1963, in urging 
thi s legis latio n specifically prov ided  th at  the  exerc ise of such autho rity  by the  
Boa rd should be subject to the  Pre sid ent’s appro val. Thi s was  because int er­
natio nal  ai r tran sjio rtat ion  is an  integr al aspect of thi s Nation ’s foreign  affa irs. 
Thi s being the  case, it would seem very unwise to remove one are a of foreign  
affairs  from  the  effective con trol  of the  Pres iden t. In  ena ctin g legislation de­
signed to give this Government an  effective means  of control ling  intern atio nal  
ai r rat es,  we should not fragm ent  the basic responsib ility for  th e conduct of for ­
eign aff airs w hich the Pre sid ent  be ars.

We urge favorable  action on th is  bill, amended to conform to  the  Boa rd’s 
orig inal proposal.

The Bu rea u of the  Budget ha s advised th at  the re is no object ion from the 
stan dpoin t of the adm ini str ati on ’s program to the  submission of this  repo rt to 
you r committee.

Sincerely,
N. E. Halaby, Adm inist rator.

Civil Aeronautics Board, 
Washin gton, D.C., Marc h 30 ,19 6^.

Hon. Oren H arris,
Cha irma n, Committee on In te rs ta te  an d Foreign Commerce,
House  of R epre sentative s, Washington, D.C.

Dear Mr. Chairman : This  is in fu rth er  reply  to your le tte r of December 30, 
1963, requ esting a repo rt by the Board  on S. 1540, an act to amend the Federal  
Avia tion Act of 1958 to provide fo r the  regu latio n of rat es  and  pract ices of ai r 
ca rri ers and foreig n ai r ca rri ers in foreig n ai r tra nspo rta tio n, and  for  othe r 
purposes .

The provisions  of S. 1540 are ide ntical  to those  of H.R. 6400. which is also 
pending before your committee , exce pt for  the  fac t th at  under the Senate bill 
orde rs of the  Board, oth er th an  tho se rela ting  to the  remova l of discriminatio ns, 
dire ctin g an ai r carri er  or foreign  ai r carri er to disc ontinue a ra te  in foreig n 
ai r tra nsp ort ati on  or suspending tar iff s of car rie rs for such tra nspo rta tio n need 
only be repo rted  to the Pre sid ent pr ior  to public ation,  whil e under the  House 
bill Pre sid ent ial  app roval  of such ord ers  is required .

As the  Board pointed out to yo ur  committee in a let ter  da ted  May 29, 1963, 
urging th at  favo rable conside ration be given to H.R. 6400, the  provisions  of such 
bill are  iden tica l to those of a dra ft  bill subm itted  by the  Pre sid ent to the Con­
gress  on May 14, 1963. The Board rei terate s, therefore, its  endorse men t of H.R. 
6400, and  urges that  prom pt and  favorable cons ideration  be given to such bill 
ra th er  t ha n to S. 1540.

The Boa rd has been adv ised by t he  B urea u of the Bud get th at  the re is no objec­
tio n to the  submission of thi s repo rt from the stan dpo int of the  admi nis tra tio n’s 
progra m.

Fo r th e Civil Aeron autics Boa rd :
Harold R. Sanderson, Secr etary .
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General Counsel of the Department of Commerce,
Washington, D.C., April 9,1964-Hon. Oren G. Harris,

Chairman, Commit tee on In ters ta te  and Foreign Commerce,
House  of Representa tives , Washing ton,  D.C.

D ear Mr. C ha irman  : T his  is  in fu rt h e r repl y to  yo ur  re quest  fo r th e view s of 
th is  D ep ar tm en t on S. 1540, an  ac t to am en d the F euera l Aviat ion Act  of  1958 
to  pr ov id e fo r th e re gula tion  of ra te s an d pr ac tice s of  a ir  ca rr ie rs  an d fo re ig n 
a ir  c a rr ie rs  in fo re ign a ir  tr an sp o rt a ti on , an d fo r o th er pu rp os es .

S. 1540 de al s w ith  ov er se a a ir  tr ansp ort a ti on  (i.e.,  tr an sp o rt a ti on  fro m th e 
con ti nen ta l Uni ted  S ta te s to  U.S . te rr it o ri es an d po ss es sion s or  be tw een U.S.  
te rr it o ri e s  an d po ssession s)  and  fo re ig n a ir  tr an sp o rt a ti o n  (i.e.,  tr ansp ort a ti on  
be tw ee n th e Uni ted  S ta te s a n d  an y plac e ou ts id e th er eo f bu t no t in clud ing ov er ­
se a tr an sp o rt a ti on ).  £

T his  ac t (1 ) se ts  fo rt h  th e  du ti es of  t he  a ir  c a rr ie rs  and  fo re ig n a ir  ca rr ie rs  in  
fo re ig n  a ir  tr ansp ort a ti on  in  es ta bli sh in g ju s t an d re as on ab le  ra te s an d pra c­
ti c e s ; (2 ) re qu ires  th a t o rd ers  of  th e Civ il A er on au tics  B oa rd  di re ct in g an  a ir  
c a rr ie r  or  fo re ign a ir  c a rr ie r to  di sc on tinu e a ra te  or  pra cti ce  fo r fo re ign a ir  
tr an sp o rt a ti o n  an d ac tion s of th e  Boa rd  su sp en di ng  ta ri ff s filed  by such  c a rr ie rs  *
fo r su ch  tr an sp ort at io n  be re port ed  to th e P re s id en t;  (3 ) ex te nd s the B oa rd 's  
au th o ri ty  over the ra te s of U.S. ca rr ie rs  in ov er se a a ir  tr ansp ort a ti on  from  th e 
p re sen t ri gh t to pr es cr ib e onl y max im um  an d min im um  ra te s  to th e ri ght to 
p re sc ri be ex ac t ra te s (t he B oa rd  now has  th is  au th o ri ty  in  re sp ec t to  ra te s fo r 
in te rs ta te  tr a n sp o rt a ti o n );  (4 ) ex te nd s th e pu bl ic  in te re st  fa ct ors  to be co n­
si der ed  by the Bo ard  in ac ti ng  on ra te s to  co ve r fo re ign a ir  ca rr ie rs  as  we ll as  
U.S.  a ir  c a rr ie rs : (5 ) continues  exis ti ng  au th o ri ty  of th e B oar d to ord er  an  a ir  
c a rr ie r  o r a fore ign a ir  c a rr ie r to  r em ove a  d is cr im in at io n, pr ef er en ce , or  p re ju di ce  
in  it s fo re ign a ir  t ra n sp o rt a ti on  ra te  st ru ctu re , a nd  a u th ori zes th e Bo ard  to  re qu ire 
dis co nt in ua nc e by th e c a rr ie r  of  th e un re as ona ble  o r d is cr im in at or y ra te  or 
pra cti ce , as  wel l as  pr ov id es  ne w au th o ri ty  to  pr es cr ib e th e  la w fu l ra te  or  p ra c­
ti ce  ; an d (6 ) au th or iz es  th e  B oa rd  to su sp en d ra te s an d pra ct ic es  of a ir  ca rr ie rs  
o r fo re ig n a ir  c arr ie rs  in fo re ig n a ir  tr ansp ort a ti on  pe nd ing he ar in g.  Th e Boa rd  
p re se n tl y  ha s th is  a u th o ri ty  ov er  a ir  ca rr ie rs  in  in te rs ta te  an d ov er se a a ir  
tr an sp o rt a ti on .

A rece nt  st at em en t of  in te rn a ti ona l a ir  tr an sp o rt  po lic y,  ap prov ed  by th e  
P re si den t,  rec om me nd ed  th a t “♦ * * Co ng ress  sh ou ld  adopt legi slat ion which  
wou ld  giv e to  the Civil  A er onauti cs Boa rd  au th ori ty , su bje ct  to ap pr ov al  by the 
P re si den t,  to co nt ro l ra te s  in  in te rn ati onal a ir  tr an sp o rt  to  an d from  th e Uni ted 
S ta te s. ”

H .R . 6400 an d S. 1540 in  it s  origi na l fo rm , in trod uc ed  a t th e requ es t of  th e 
P re si den t,  giv e effect to  th e “S ta te m ent of  In te rn ati onal A ir  T ra nsp ort  Pol ic y” 
by  givi ng  the Boa rd  po wer  to  ap pr ov e or  di sa pp ro ve  th e  ra te  of Un ite d S ta te s 
an d  fo re ig n in te rn at io nal  a i r  ca rr ie rs  si m il ar  to th e po w er  it  now  ha s w ith re ­
sp ec t to  dom es tic  c arr ie rs .

F o r som e tim e, th e B oa rd  has so ug ht  addi tional  ra te  po w er s in fo re ign a ir  
tr anpso rt a ti on . At th e  p re se n t tim e, som e fo re ign go ve rn m en ts  un il a te ra ll y  
co ntr o l th e ra te s of  th e U.S . a ir  carr ie rs , bu t th e  U ni ted S ta te s do es  *
no t ha ve  th e m ac hi ne ry  to  co ntr o l th e ra te s of  fo re ign a ir  carr ie rs . It  is in th is  
a re a  th a t the po we r to  co ntr ol  ra te s an d ta ri ff s is de si re d.  Be ca use of th e 
re sp onsi b il it ie s of  th e P re si den t in th e are a of  fo re ign a ff a ir s we  su pp or ted legi s­
la ti on  th a t wo uld  su bj ec t CA B ac tio n in th is  field  to P re si den ti a l ap pr ov al .

W e en do rse en ac tm en t of  H.R . 6400 an d wo uld  th ere fo re  su pp or t S. 1540 if  «
am en de d to  the or ig in al  la nguag e mak in g th e CAB  o rd ers  re ga rd in g ra te s fo r 
fo re ig n a ir  tr ansp ort a ti on  by  a i r  c a rr ie rs  o r fo re ig n a ir  c a rr ie rs  s ub je ct  t o th e ap ­
p ro val of  the Pre si den t.

We ha ve  been ad vi se d by  th e  B ur ea u of th e Bud ge t th a t th er e wo uld  be no  
ob ject io n to  th e su bm ission  of th is  re po rt , an d fu rt her,  th a t en ac tm en t of H.R .
6400 o r S. 1540 if  am en de d a s  reco mmen de d her ei n wou ld  be in  ac co rd  w ith  th e 
pro gra m  o f the P re s id en t

Sincerely,
Robert E. Giles.
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Department of State, 

W as hi ng to n,  A pri l 2 1,19 6^ .
Hon. Oren H arris,
Chairman, Committee on Inter sta te and Foreign Commerce,
House of Itepresentatives, Washington, D.C.

Dear Mr. Chairman : In your let ter  of December 30, 1963, you requeste d the 
De partm ent’s views on S. 1540,  an act to amend the Fed era l Aviation  Act of 
1958 to provide  for the reg ula tion of rat es and pra ctic es of ai r car riers and 
foreign ai r car rie rs in foreig n ai r transp ortatio n, and  for oth er purposes.

Exc ept for one amen dmen t mad e by the Senate , S. 1540  is identical  to II.R. 
6400, which has already  receiv ed the unqualif ied sup por t of the Department. 
In our  le tte r to you dated Ju ly 26, 1963, we analy zed in de tai l each of the pro­
visions  of H.R. 6400, the effect which its passage would hav e on our exten sive 
netw ork of bila tera l aviatio n agree ments , and the reas ons  why this  count ry 
would be in a considerably mor e favor able position vis-a-vis foreign coun tries  
if the legislation were enac ted. We strong ly urged prom pt enac tme nt of the 
bill, a nd we renew th at  s upp ort now.

The purpose  of S. 1540. as you know, is to give to the Civil Aero naut ics Board 
au tho rity to prescribe rat es and  prac tices  and to suspend tar iff s in intern atio nal  
ai r tra nsp ort ation  to and  from the  United States unde r the same sta nd ard s now 
applicab le to int ers tate tra nspo rta tio n. The question rais ed by the amend­
ment to the bill made by the Sen ate  is whether  this  discre tion ary  autho rity  is 
to be exerci sed subje ct to the  approval  of the Preside nt. The Senate  amend­
ment would remove the req uire ment of approval by the Pre sident  of any ord er 
gra nte d pur sua nt to the new autho rity, and sub stit ute  simply  a requ irem ent to 
rep ort ing  such order  to the  P res ide nt before pub lication.

The  Senate amendment would remove the power to fix ra tes of intern atio nal  
ai r tra nsp ort ati on  from policy revie w by the Pres iden t. Removal of this  power 
from Pre sident ial review would frag men t the Pre sid ent ’s au thor ity  over the con­
duc t of foreign  affairs . This could  be justi fied only if int ern ational ai r ra te ­
mak ing were not an inte gral asp ect  of our foreign rela tion s. However, the in­
cidents surr ounding  the Nort h Atl ant ic rat e disp ute dur ing  the sprin g of 1963 
dem ons tra te the interr ela tio nsh ip of aviat ion ratemak ing,  like  other aspec ts of 
economic regula tion of in ternati on al tran spo rati on,  with  our  overall foreign  
rela tion s. The histo ry of thi s dis put e leaves no doubt  th at  intern atio nal  ra te­
making has  vast and far -reach ing  foreign policy rami ficat ions.  We would con­
clude, there fore , that  the  Pr es iden t’s con stitu tional powers over  foreign affa irs 
req uire th at  the int ern ational ratem aki ng function, being an integral  aspect of 
foreign affa irs, should be sub ject to policy review by the Pre side nt.

The executive branch , of cour se, does not propose to become directly  involved 
in det ail s of ratem aking . Bu t the  exercise  of this function  would affect our  
foreign rela tion s to a t lea st the  same extent as exerc ised by t he  Civil Aeronautic s 
Boa rd of the other powers  rel at ing to regulation of int ern ation al ai r tra ns po rta ­
tion now contained in sections 401 and 402 of the Fed eral  Aviation Act. Sec­
tion 801 auth oriz es review in the se la tte r cases and we see no justi ficat ion for 
dra win g a distin ction  between the se cases and the new powe rs to be granted  by 
H.R. 6400 .

Moreover, as a pra ctic al matt er , it would app ear  th at  elim inati on of Presi­
den tia l review has  the  cor rel ati ve  effect of subj ectin g int ern ation al rate makin g 
decisio ns to the process of jud ici al review as required  by section  1006 of the 
Feder al Aviation Act. As the law  now stand s, Board  actions  which a.re subj ect 
to Pre sid ent ial  review und er sectio n SOI are  immune from jud icial review und er 
section  1006. Accordingly, if th e requi rement of Pre sid ent ial  review is elim­
inat ed, it would appear as though  these  decisions would then become subje ct to 
jud icial review. If the power s ava ilab le under S. 1540 are  e ver  to be exercised, it 
would proba bly be essential  th at  they be exercised promptly. Pre sident ial review, 
ra th er  tha n the cumbersome and time-consuming process of review in the cou rts 
of appeals, would pe rmit thi s expeditious action.

In summ ary, we rei tera te  our suppo rt of the objec tives of S. 1540 and II.R. 
6400. We continue to be concerned by the problem of ra tes in inte rna tional  ai r 
tra nspo rta tio n for the aviatio n industr y, the trav elin g public, and for the overall 
fore ign rela tion s of the  Unite d States . We fav or ena ctm ent  of S. 1540 as 
orig inal ly introd uced; i.e., wit h the  powers over ra tes in int ern ati on al tra ns po rta ­
tion subj ect to P res identia l a ppro val.

46- 409—65- 2
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The  B ure au  of  th e B udget  ad vi se s th a t th er e is  no ob je ct io n to th e su bm ission  
of th is  re port  an d th a t S. 1540 as  in trod uc ed  on May  15, 1963, wo uld be  in 
ac co rd  w ith th e pr ogra m  o f t h e  P re si de nt.

Sinc erely yo ur s,
F o r th e  S ec re ta ry  of  S ta te :

F red erick G. D utton,
Assistan t Secretary.

E xec utiv e Off ic e of t h e  P resid ent,
Bur ea u of th e  Budget,

Washington, D.C., April 27, 1964-Hon . Oren  H arris ,
Chairman, Committee on Intersta te and Foreign Commerce,
Honse of Representatives, Washington, D.C.

D ear Mr. Cha irman  : T h is  is in  resp on se  to  you r re quest  fo r th e vie ws  of  th e 
B ure au  of  th e  Bud ge t on  S. 1540, a bil l to am en d th e  F edera l Aviat io n Act  of  
1958  to prov ide fo r th e  re gu la ti on  of  ra te s an d pra ct ic es  of  a ir  ca rr ie rs  an d fo r­
ei gn  a ir  c arr ie rs  in  fo re ig n a i r  tr ansp ort a ti on , an d fo r o th er pu rposes , which  has  
be en  pas se d by  th e Se na te.

As  in trod uc ed , a t th e re quest of th e P re si den t,  S. 1540 an d H.R. 6400 w er e 
id en tica l.  T hei r pu rp os e is  to  give  th e Civil  A er on au tics  B oar d au th ori ty  to  p re ­
sc ri be . ra tes an d pr ac ti ce s of a ir  carr ie rs , bo th  U.S . an d fo re ig n,  an d to  su sp en d 
ta ri ff s  in  in te rn ati onal a ir  tr an sp o rt a ti on  to  an d fr om  th e  Uni ted S ta te s.  As 
pr op os ed  th e legi sl at io n w ou ld  ha ve  mad e th e  B oard ’s au th o ri ty  su bj ec t to  ap ­
pro val  of  th e P re si den t in vi ew  of  his  pr ee m in en t re sp onsi bil it ie s in th e a re a  of 
fo re ig n polic y.

As  pa ssed , S. 1540 wou ld  gi ve  th e  Civil  A er on au tics  B oa rd  u lt im at e au th ori ty  
ove r in te rn ati onal a ir  ra te s  and prov id e on ly th a t th e P re si den t be in fo rm ed  of  
B oard  ac tio ns . Th e B ure au  of  th e Bud ge t wo uld  be  st ro ngly  opposed  to  th e 
en actm ent of  S. 1540, in  it s p re sen t fo rm , as  a se riou s ab ridgem en t of  th e po wers 
and  res po ns ib il it ie s o f t he  P re s id en t in  th e re al m  of fore iem  policy.

T he Bur ea u of th e  B udget  en do rs es  th e view s be ing ex pr es se d by th e D epart ­
m en ts  of  S ta te  a nd  Com merce  in re port s be ing se nt to  your co mm itt ee  an d ur ge s 
th a t th e  bill  be re st ore d  to  it s  ori gin al  te xt . I f  th us am en de d th e bil l wo uld be 
in  acc or d w ith  the  p ro gr am  o f th e  P re si den t.

Sinc erely  you rs ,
P h il l ip  S. H ug he s,

Assistan t Director for Legislative Reference.
The Chairman. I think  i t is generally understood tha t the question 

of international rates came to a head sometime ago when a controversy 
resulted between this count ry and other nations regarding rates to 
be charged.

I  am sure that it will be developed tha t IATA could not come to an 
agreement which resulted  in a head-on crash between airlines opera t­
ing in this country and our own airlines opera ting in other countries.

Obviously, the  question of the Bermuda-type agreements arises in 
connection with this matter. There are many questions tha t should 
be developed since this is quite a depar ture from, or would be quite 
a depar ture from, the procedures tha t we have had over the years.

I  have a feeling there will be some disagreement  developing dur ing 
the course of the hearings but it. will be the purpose of the  committee 
to try  to develop all these questions with a view of tryin g to resolve 
the issue in the nest interests of our own country and, of course, our 
own airlines, which compete with airlines  from o ther countries coming 
to this country.

So, I  should think that  du ring  the course of the  hearings we would 
like to know something about the difficulty in IAT A, just  what the 
problem is tha t requires us to consider a complete depar ture from what 
we have experienced over the last many years, and find out how it
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affects our own airlines, what  they have to do or do not have to do 
and why the Government should have this authori ty.

To sta rt off this in effort to obtain information, the Chairman of 
the Civil Aeronautics Board  is the first witness.

Mr. Boyd, I know you have been interested in this problem for 
some time. For  several months, I have had in mind to give you a hear­
ing as I told you from time to time.

We are glad to have you and we are glad to have your statement.

STATEMENTS OF HON. AL AN  S. BOYD, CHAIE M AN; JOH N WA NNER,
GENERAL COUNSEL; JO SE PH  WATSON, DIR ECTOR, BUREAU  OF
INTE RN AT IONA L AFF A IR S;  IR VI NG  ROT H, DIR ECT OR, BUR EAU
OF ECONOMIC RE GU LA TION ; AND AL STOUT, C HIE F,  COMMERCIAL
RA TES SECTION, CI VI L AER ONA UTICS BOARD

Mr. Boyd. Thank  you, Mr. Chairman.
I am accompanied this morning  by Mr. John Wanner, General 

Counsel of the Civil Aeronautics Board, Mr. Joseph  Watson, our Di­
rector  of our Bureau of Inte rnat iona l Affairs, Air. Irv ing  Roth, Di­
rector  of the Bureau of Economic Regulation, Air. A1 Stout, who is 
Chief of  our Commercial Rates Section.

The Civil Aeronautics Board  appreciates this opportuni ty to pre­
sent its  views with respect to H.R. 1716, II.R . 6400, and S. 1540.

H.R. 1716 would amend the Federal Aviation Act of 1958 so as 
to give the Board power to suspend tarif fs of United States and for ­
eign air  carriers engaged in foreign air transporta tion.

H.R.  6400, on the oth er ha nd, would not only give the Board power 
to suspend tariffs of such carriers, but would also empower it to 
regula te the rates and practices of the carriers.

S. 1540 is identical to II.R . 6400 except for  the fact tha t under 
the Senate bill actions and orders of the Board would only have to be 
reported to the President pri or to publication,  while under  the House 
bill his approval would be required. Since thi s is the only difference 
between H.R. 6400 and S. 1540, I  propose to limit my comments to 
H.R. 1716 and H.R. 6400 except to the extent necessary to discuss 
this variation.

As the Board has stated  in reports to your committee, it strongly 
urges that favorable considerat ion be given to H.R. 6400 rather than 
to H.R. 1716.

H.R. 6400

H.R.  6400 is identical to dra ft legislation submitted by the President 
to the Congress on Alay 14, 1963. The bill is in furtherance of the 
recommendation in the “Statement on Inte rnat iona l Air  Transport 
Policy,” approved by the Pres iden t on A pril 24, 1963, tha t Congress 
should adopt such legislation.

As your committee knows, this statement of policy was based on a 
report submitted to Pres iden t Kennedy by an Interagency Steering  
Committee, consisting of representatives of the Federal Aviation 
Agency, the Bureau of the Budget,  the Civil Aeronautics Board, the 
Agency for Internatio nal Development and the D epartm ents of State, 
Defense and Commerce, appointed  by him in September 1961 to  study 
U.S. international air  t rans portation policies and problems.
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The President recognized th at the recommendations made were con­
sistent with the interests of our carriers  and the needs of travellers 
and shippers, and at  the same time took account of the legitimate inte r­
ests of o ther countries and the prin icples which govern this Nation in 
interna tional aviation matters.

Specifically, he said:
The U.S. air  tra ns po rt policy takes into  accou nt all of the U.S. in te r­

ests : the health and growth  of our c arri ers , the con tributions which a ir tra nspo rt 
can  make to our nat ional secu rity , and above all the  needs  of the consumer— 
the travel er and shipper. I t does so in a way which considers the legi timate 
needs of  other nat ions,  and the  bas ic principles  under which  we conduct our in ter­
na tio na l relations.

In addition to implementing these objectives, H.R. 6400 also is con­
sistent  with the views of the Board since 1942 t ha t it should be given 
power to regulate rates  in foreign air transportation.

In poult of fact, the Board  repeatedly has urged legislation in this 
field up to and including the 87th Congress. Dur ing the 87th Con­
gress we recommended that consideration of the legislation be de­
ferred until completion of the Interagency Steering Committee study.

Before discussing the  provisions of  the  bill, I believe that it would 
be helpful to comment on the premise in the s tatement of policy tha t 
the Board should be empowered to regulate rates in foreign air trans- 
poration because of the need “for more effective governmental influ­
ence on rates” to protec t the needs of the traveler and the shipper.

The fact of the mat ter is that the Board now has no really effective 
method by which i t can protect travelers and shippers against foreign 
rates  which are too high.

Similarly, the Board lacks power to preven t the establishment of 
rates which are so low as to endanger the financial health of the 
carriers.

At the present time, the only direct authority which the Board has 
over foreign rates charged by either our carriers or foreign air car­
riers  is the power to remove any discrimination found to exist after 
notice and hearing. But as to level of rates—that  is, whether they 
are too high or too low—the Board has only indirect powers in this 
area  through its approval of rate agreements between carriers reached 
throu gh IATA, the Internat iona l Air Tran sport Association.

As I shall point out later , this is not only indirect but also quite  
ineffective in critical s ituations.

The Board’s present power to approve rate agreements of the IAT A 
carrie rs is derived from the requirement in section 412 of the Federal 
Aviation  Act that  agreements between our carrier s and other car riers 
affecting air tran sportation shall be filed with the Board for its 
approval .

If  the Board approves, all of the carriers who are parties to the 
agreement are relieved, through  the application of section 414 of 
the act, from what otherwise would be an ant itrust violation of 
fixing rates by agreement.

On the other hand, if the Board disapproves, the carriers are then 
unable to act in concert without risking  ant itrust prosecution, but 
must all act individually in filing their rates.

When they do so, however, the Board is powerless to prevent the 
carr ier from filing any rate  it chooses—the rate  filed may be wholly 
unacceptable from the standpoint  of conventional rate-fixing criteria.
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Thus, a rate may be either too high, or it may be so low as to 
endanger  the financial health of the carriers, without the board being 
able to deal with the matter.

The contrast between the Board’s powers with respect to rate in 
interstate  and foreign air transportation fur ther points up the need 
for additional au thority  over foreign rates.

In  interstate air transpor tation the Board has full autho rity to fix 
rates aft er notice and hearing, and it may suspend the operations 
of new tariffs for inters tate transportation  pending a determination 
of the lawfulness of such tariffs . It is this power which the Board is 
seeking here for foreign ai r transportation; that  is, the power to 
fix rates and suspend tariffs. The Board could then take effective 
action in the foreign field as it may now taken in the domestic field, 
at the same time, recognition would be given to the differing problems 
involved in the two types of transportation, and the foreign policy 
factors involved, by making the new powers discret ionary and sub­
jecting th eir exercise to the approva l of the Pres ident.

Specifically, the Board would have discretionary authority  under 
H.R. 6400 to prescribe rates and practices and to suspend tariffs in 
foreign air transportation unde r the same conventional ratemaking 
standards th at apply to interstat e a ir transportation.

I emphasize t hat  the auth ority is discretionary, since this confers 
flexibility of action in this Government in view of the special con­
siderations which exist in foreign  ai r transporta tion.

Similarly, orders of the Board directing an air car rier  or foreign 
air  ca rrie r to discontinue a rat e in foreign air transpor tation or sus­
pend ing a tariff would be subject to the approval of the President.

However, orders rela ting to the removal of discrimination would not 
require the President’s approval  since the act, presently permit ting 
such orders, does not impose such a requirement.

In  addition, the bill would place an affirmative duty  upon the c ar­
riers to establish just and reasonable rates and practices relating to 
foreign air transportation.

Fina lly, the existing power o f the Board over rates and practices in 
oversea air  transportation  would be modified so as to correspond with 
those which it presently has with respect to inters tate air  tr anspor ta­
tion, and which are proposed for foreign air  tran spor tation.

At this point, I  believe th at it wouldt be advisable to point out why 
the Board  considers that the provision in H.R. 6400 requir ing Pres i­
dential approval is prefe rable  to the provision in S. 1540 requiring 
tha t such orders onlv be reported to the Presiden t p rior  to publication.

The requirement in H.R. 6400 was incorporated therein as the result 
of a recommendation in the report of the Interagency Steering 
Committee.

The Committee reached the conclusion that  Pres ident ial approval 
was imperative because of  the  significant impact tha t the regulation 
of rates  and practices in foreign air transportation  would have upon 
the relations of the United States with the countries whose carriers 
would be affected.

One of the things that  no doubt influenced the Steering Committee 
in making such a recommendation was the fact t ha t at the present time 
section 801 of the act requires  that the issuance, amendment, or tr ans­
fer by the Board of a certificate  authorizing an a ir carr ier  to engage in
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oversea or  foreign air  transporta tion, or any perm it issuable to any 
foreign air carrie r, shall  be subject to  the  approval of the President, 
and tha t giving th e Board author ity to control  rates in interna tional 
air  transportation would substantia lly add to its powers over foreign 
air  carriers.

Obviously, the provision was designed to prov ide assurance tha t the 
additional powers would be exercised in conformity with our inte rna­
tiona l obligations and with  the overall foreign policy interests of the 
United States.

While it is true  that  such orders are essentially technical or 
economic in nature , they  could have a serious effect on our inte r­
national relations as evidenced by the dispute  a year ago with the 
Brit ish and other countries  regard ing the North  Atlantic round trip  
discount fare.

I would now like to describe how international rates in air  trans­
porta tion are fixed and  the various intergovernmental agreements 
governing them, since I believe tha t a knowledge of these procedures 
and agreements is essential in order fully to understand the effect 
of the Board's presen t and proposed powers on international rates.

Since 1946, most rates and fares in international air transp ortation 
have been determined collectively by carr ier representatives at the 
Traffic Conference of the International Air  Transport Association, 
subject to subsequent approva l by the governments concerned, includ­
ing the United Sta tes.

Thus, if  all of the governments concerned approve the rates agreed 
upon at the Conference, they become effective and  no problems arise. 
As a practical matte r, most a irlines have general ly known what their 
governments would approve before they part icipa ted in a traffic con­
ference and, over the years, carri er and governmental agreement has 
usually been reached.

However, in  order  to take care of the situat ion where IATA is 
unable to agree on a rate , or where a rate is agreed upon by TATA 
but  is disapproved by one or more of the governments concerned, or 
where the carrier concerned is not a member of IATA, most air  
transportation agreements between the United States and the various 
countries contain rate  articles relating to the rates  to be effective in 
such instances.

Almost all of the  outstand ing air transpor t agreements between the 
United States and foreign countries are of the Bermuda type. The 
rate  article in such agreements provides essentially that disputes 
between two countries  with respect to proposed new rates shall, if 
possible, be settled by the governments before the rates go into effect.

If  the two governments cannot agree, then the article provides for 
arbi tration of the dispute and a commitment by each country to use its 
best efforts to implement the arbitration award.

The status of a proposed rate durin g the period of time required 
for  consultation and arbitrat ion is dealt with in alternat ive prov i­
sions of the bilateral  agreement .

Para graph (f) of the rate article is in effect during the time that  
the Board ; that  is, the CAB, does not have power to suspend and fix 
rates  in foreign air transportation , while paragraph  (e) would go 
into effect if the Board  did obtain such power from the Congress. 
The differences between these two paragraphs are of great importance
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in deciding on the substance of any legislation Congress should enact 
in this field.

At the present time, of  course, para graph (f) is in effect. Pa ra­
grap h (f)  provides that where one country is not satisfied with the 
rate proposed by the carr ier of the other country, the objecting 
country can attempt  to resolve the  difficulty by discussing the problem 
with the other country, but if those efforts fail then the objecting 
country “may take such s teps as it may consider necessary to prevent 
the inauguration or continuation  of the service in question at the 
rate  complained of.”

Parag rap h (e) of the rate  article, which would be appl icable in the 
event of enactment of legislation such as H.R. 6400, provides that 
where there is a dispute as to a proposed rate, tha t rate  goes into 
effect provisionally—that  is, pending completion of arbi trat ion— 
unless the country of the car rier proposing the rate sees fit to sus­
pend it.

Thus, enactment of H.R. 6400 would termina te the present righ t of 
a foreign country to suspend the  rates of U.S. carr iers since such 
rates would go into effect provisiona lly pending settlement of the 
dispute in  accordance with the arbitrat ion procedures.

Moreover, the Board would have the power, notwi thstanding  objec­
tions by a foreign country, to suspend and fix new rates  of U.S. 
carrie rs and to modify exist ing rates of such carr iers which it 
considers uneconomic.

The Board would, at the same time, lose the righ t, which it 
theoretically has now under the bilatera l agreements, to suspend the 
rates of foreign air carriers, since such rates would go into  effect pro­
visionally pending arbit ration. I emphasize that the rig ht which 
would be lost is a “theore tical” one since the Board now lacks statu­
tory power to suspend any rates in foreign air  t ransportation . This 
absence of power has resulted in a one-way street in which foreign 
governments have been able to take unilateral action agains t our 
carriers, while we have not been able to do the same with respect to 
theirs.

The Board firmly believes tha t the advantages of H.R. 6400 greatly 
outweigh its disadvantages, because the prime need for  rate control 
is the protection of the American public from excessive rates charged 
by the IATA  carriers with the assistance of thei r governments.

Carr iers accounting for the vast preponderance of interna tional  air 
traffic belong to IATA. These foreign carrie rs and the ir govern­
ments have, in general, pursued a high rate policy which we believe 
arises in large measure from a desire to offset the effect of un­
economical or prestige routes a nd possibly from h igher  costs in many 
cases.

In  contrast, the U.S.-flag ca rriers are the most efficient in the world 
and general ly speaking can afford to charge lower rates than their  
foreign competitors. Therefore, the principal need is for  legislat ion 
which will permit  the lower rates of our carriers to be p ut into effect.

The validity  of such an opinion is supported  by the d ispute  of a year 
ago with the Br itish and other count ries regarding  the reduction of the 
round tri p discount agreed upon bv the United States and foreign 
carrie rs at the IA TA Conference held at Chandler, Ariz.
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As your committee knows, despite the Board 's disapproval of the 
reduction of the round tri p discount, the governments of several Euro ­
pean countries insisted tha t the increased fares be placed in effect by 
United States and other carriers.

If  provisions similar to those in H.R. 6400 had been in effect, and 
if  as a consequence par agraph  (e) of the rate article had been op­
erative, the Board would have had the power to require the U.S.-flag 
carrie rs to charge the lower pre-Chandler fares and the foreign gov­
ernments would have been unable unilate rally to prevent them from 
doing so.

The sole recourse of the foreign countries under these circumstances 
would be the consultation  and a rbitra tion provisions of the bilaterals.  
Moreover, for competitive reasons the foreign air  carriers would have 
been compelled to follow suit and charge the lower fares charged by 
the U.S. carriers. Thus, the rate authority would have operated for 
the protection of the American traveling public, and I might add 
parenthetically, for the entire  traveling public.

Although our objective of lower rates in the North Atlant ic has in 
a large measure been realized for the current season, this does not mean 
tha t the legislation is not needed or tha t we will be equally successful 
the next time.

To say tha t “it was not easy to do” is probably the understatement 
of the year—in fact a majo r crisis occurred and a lot of hard work and 
cooperation by governments and carriers were necessary.

Fortunately, we already know th at traffic across the North Atlantic 
has been up sharply since the  new fares  became effective on April 1, 
and we are confident tha t the lower fares are, at least part ially  re­
sponsible.

As I  have pointed out, the Uni ted States would lose the theore tical 
righ t to suspend the rates of foreign ai r carriers if II .R. 6400 is adopted 
and the provisions of paragraph  (e) come into effect.

In our judgment, however, the loss is relatively unimpor tant. The 
power to suspend is of value  primarily in cases where a foreign carr ier 
proposes a rate which is uneconomically low, because in the absence 
of the power to suspend the rate our carriers must meet it or suffer 
severe diversion.

While this may have been a major problem a few years ago the 
thre at of cutrate competition appears to have diminished.

Moreover, it is important to note tha t rate cutt ing has been confined 
primarily  to a few non-IATA  carriers, and tha t the governments of 
most, of these carriers  either do not have bilate ral agreements with the  
United States, or have agreements which do not contain provisions 
similar  to those of paragraph  (e). Thus in these cases there is no 
paragraph  (e) proh ibiting suspensions, and the Board could suspend 
and fix rates of such carriers , whether they are too high or too low.

In addition, if it develops, afte r experience under  the legislation, 
tha t the provisions of paragraph  (e) do not sufficiently protect the 
overall public interest o f the United States, the agreements containing 
the provisions of paragraph (e) could be renegotiated.

One objection which has been advanced agains t giving the Board  
rate  control authority  is that it would deprive U.S. carriers of the 
flexibility necessary to participate in IAT A rate  conferences, and 
that the IATA procedures for establishing a fai r and sound rate s truc ­
ture  for inte rnational a ir services would be impaired.
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The Board does not believe tha t this is a sound objection. From 
long experience in rate and other international  matters, the Board is 
fully aware of the problem of negotiat ing flexibility, and has no in­
tention of using its rate power in a manner inconsistent with the 
continuance of IATA as the basic mechanism for determinig in terna­
tiona l rates and fares in the first instance.

Fo r a number of years the Board has followed the practice of con­
sulting with our carriers p rio r to IATA conferences and advising them 
of the Board’s views concerning changes in the IAT A rate structure.

In  establishing these guidelines the Board has been aware of the 
need to permit negotiating flexibility on the par t of our carriers, and 
this  would obviously continue to be necessary if rate  legislation is 
adopted. Indeed, enactment of II.R. G400 would probably improve 
the negotiat ing position of our carriers, since i t would be backed by 
grea ter power in the Board.

It  has  also been urged th at if the United States were given unilateral 
power to fix rates, this could lead to widespread adoption of the same 
practice by other countries, to frozen rates, and to loss of negotiating 
flexibility on the pa rt of all carriers par ticipat ing in the IATA 
conference.

The short answer to this is, of course, that virtually all o ther coun­
tries  do have au thority to fix the rates of their and our carriers, and 
will use that power when they deem it necessary, as the recent contro­
versy with the British and other countries rega rding the Chandler  
fares demonstrated.

This  autho rity is derived from many sources other tha n direct s tatu­
tory rate  authority , such as decrees, regulations, direct power derived 
from the air sovereignty of the country according to the constitutional 
structure of that government, and provisions in bilateral agreements 
which have the effect of law without implementing legislation.

A fur ther contention has been made that the fixing of international 
rates is a multilateral problem, that no one government can expect to 
impose its will on other governments, that even two governments bi­
laterally cannot solve a multi lateral rate problem effectively and suc­
cessfully, and that the problem can best be handled  by the carriers  
through the IATA machinery.

We can largely agree with this point. One need become only gen­
erally  fam iliar with the complexity of international rates to appreciate 
the tremendous difficulty of  reconciling different viewpoints, and the 
need for  an organization such as IATA.

Indeed,  the interna tional  air transport policy study  recently re­
leased recognizes this  quite clearly when it states that “this mult ilat­
eral mechanism (IA TA ), though  it has some drawbacks, seems to be 
the most practical one we can achieve, and it should be maintained.”

The fact is, however, tha t legislation is needed in addition to and as 
a supplement to tlie IAT A machinery. The knowledge by the IAT A 
carriers tha t the Board lacks effective power to back up its positions 
with regula tory action obviously diminishes the B oard’s influence over 
IATA  actions.

Thus, power to suspend and fix rates would be a powerful  force for  
reasonable rates even i f that  power were never exercised.

Morever, this lack o f effective power in th e Board becomes an im­
por tan t factor which inhibits  and restricts our final action upon IATA 
resolutions af ter the carriers have reached agreement.
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Clearly, the B oard must think twice before disapproving an  I AT A 
resolution when the  consequences of our disapproval are such as to 
throw all power into the hands of other governments while the Board 
must stand  helpless with  respect to e ither the suspending or the  fixing 
of rates.

Furthermore, the IATA  mechanism does not always solve the di f­
ficult problem with which i t is set up to grapple. The car riers them ­
selves may sometimes be unable to reach agreement, and an open-rate 
situation comes into being.

Or some government may disapprove the rates  established by IAT A 
and for this reason an open-rate situation is brought  about, the  very 
situation which recently existed on the North Atlantic.

Finally , there are some important operations by carriers who are not  
partic ipants  in IAT A. In all of these situations it seems abundantly  
clear to us t ha t this  Government should not be deprived of the tools 
necessary to take effective action in the fixing of rates.

On balance, therefore , the Board firmly believes tha t from the view­
point of the publ ic inte rest, especially the travelin g and shipping pu b­
lic, Congress should enact II.R. 6400, and that  loss of the rig ht to 
suspend the rates of the foreign air  carrier s which are subject to the 
Bermuda rate provisions will be a small price to pay.

II.R. 1716
II.R. 1716, which is sponsored by the Air Tran sport Association, 

would amend the act so as to empower the Board to suspend proposed 
tariffs of air carr iers and foreign air  c arrie rs relating to foreign air  
transportation, as well as existing tariffs of foreign air carriers , for  
a period or periods not exceeding 365 days.

In  the case of suspension of a proposed tariff,  the tariff, in effect 
immediately pr ior to the filing of the new tarif f would be maintained .

In the case of suspension of existing tariffs, the foreign a ir ca rrie rs 
could use the lowest or most advantageous ta riff  current ly in effect fo r 
air  carriers engaged in the same foreign a ir transportation.

Certain criteria would have to be taken into consideration by the 
Board in exercising its suspension power. The Board would also be 
given the  same power to prescribe rates and practices for air carr iers 
in oversea transportation tha t it now has with respect to inter state 
air  transportat ion.

It is clear that  the AT A bill provides the Board  only with the power 
to suspend rates, and  does not give it the power to fix rates of e ither  
United States or foreign air carriers  engaged in interna tional  air  
transportation.

It  is equally clear th at  the bill does not bring into force the provisions 
of paragraph (e) of the rate article of the Bermuda-type bilatera ls, 
under which a proposed ra te in dispute goes into effect unless the coun­
try of the carrier propos ing the rate sees fit to suspend.

On the contrary , it leaves in effect the provis ions of paragraph (f ),  
under which a count ry objecting to a proposed rate may take such 
steps as are necessary to prevent the ra te from going into effect. The 
bill must, therefore, be reviewed in l ight  of this background in deter ­
mining whether or not it gives the Board the necessary power to protect 
the American public from unreasonably high rates imposed by foreign 
air  car riers acting through  IA TA in concert w ith their  governments.
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Th ere  is only one are a in w hic h the  AT A bil l would be a dvant age ous, 
an d th at  is  i n t he  si tuat ion wh ere  a  fore ign  car rier  files a ra te  wh ich is 
une conomically low.

In  suc h a case the Bo ard wo uld  be able to sus pen d th e ra te—some­
th in g it  cann ot  do now, no r could  do in the case of  c ar rier s sub jec t to  
the B ermud a rate provisions i f H.R . 6400 is enacted .

As  I  have  prev iously  s tat ed , how ever, the  pr oblem  o f r ate-cu tti ng  in 
in te rn at iona l ai r tran sp or ta tion  is now minor, an d ha s been  confined 
pr im ar ily  to  a few  no n- IA TA  ca rri er s.

I  also ind ica ted  t hat  car rie rs  acco un tin g fo r the vast pre pondera nce 
of  i nterna tio na l ai r traffic be lon g to  IATA , an d t ha t t hes e for eig n c ar ­
rie rs  a nd  t hei r gov ernments  h ave, in  gene ral , pu rsu ed  a high  ra te  po l­
icy. On  the  o the r h and, we be liev e the  IL S. ca rr ie rs  a re  ge neral ly the  
low-cost c ar rie rs  and the  most  efficient.

Th e A TA  bill is defic ient  in a nu mber of resp ect s f rom th e s tand po in t 
of  g iv ing the Bo ard  th e nec essary  power to p ro tect  th e A me ric an  p ub ­
lic ag ains t unrea son ably high  rat es . It s mo st bas ic de fect  is the  fac t 
th at  no powe r wh atsoev er w ould be co nfe rred u pon the  B oa rd  af te r the 
ex pi ra tio n o f th e 365-day s usp ens ion  per iod .

Alth ou gh  i t is c ontem pla ted  that s ett lem ent  of  a d isp uted  ra te  wo uld 
be nego tia ted du rin g the  susp ens ion  per iod , the in ab ili ty  o f the  B oa rd  
to contr ol the  ra te  at the  end  o f the per iod  would  t en d to  weaken this  
Go ve rnme nt’s han d in an y such  neg otiations.

Moreover , even where nego tia tio ns  w ould  n ot  be a f ac to r, i.e., where  
the  B oa rd  was di ssat isfie d with  th e rate o f U.S. -fla g ca rr ie rs , th e pow er 
to suspend wou ld be fu til e sinc e the ca rr ie r wou ld be abl e to pu t the  
ra te  in to  effect  at  the  end of  th e 365-day  pe riod rega rd les s of  the  
Boa rd ’s wishes.

One  o f th e most gl ar in g inadeq uac ies  o f th e bill is the fa ct  that, t he 
righ t o f a  f ore ign  co un try  to  suspend rat es filed by U.S . ca rr ie rs  would 
no t be ter minated  by its  enact me nt,  since  pa ra gr ap h (f ) of the  
Be rm ud a- type  bil ate ra ls w ould be  lef t in effect.

Let  us  suppose, fo r exa mple, th a t both the U.S. Go vernm ent and 
the  U .S.  c ar rie rs  de sire  to  p ut in to  effect  low er far es  a t th e next  IA TA  
traffic, co nfer ence, bu t th at  the con ference fa ils  to rea ch agree me nt on 
the fa res because one or  m ore  c ar rie rs , un de r the un an im ity  rule, veto  
a fa re  r eduction.

In  thi s case, des pite  the  wishes  o f ou r G overn ment an d ou r c arr ier s, 
the  fo re ign governments wo uld  be free , un de r par ag ra ph (f ) , to 
suspen d an y redu ced  ra tes proposed  by our ca rr ie rs  fol low ing  the  
break down  of  the  IA TA  proce dures .

In  fac t, the Bo ard  may be confronted  w ith  th is  p rec ise  sit ua tio n in 
the tra nspacif ic are a with in  the  n ex t 6 to  9 months. I t  is no t know to 
wha t exte nt  U.S . cu rri ers  will a dvocate  lowe r ra tes for  th is  are a. Ho w­
ever , even if  they do, they as well as t he  Bo ard  could  be p rev en ted  f rom  
pu tt in g such rat es  into effect  because of  the op posit ion  of  foreign 
gov ernments .

Moreover , the  pow er to  suspend foreig n ra tes wo uld  resu lt in 
minim al advanta ges or  be illus ory in most inst anc es. Th ere wou ld 
ap pe ar  to be lit tle  necessity  fo r sus pend ing  un du ly  hi gh  ra te s of fo r­
eign ca rr ie rs  since  th ey  w ould no t result, in  i nj ur y to  U.S.  c arr ier s.

Also , th e pow er to suspen d an  ex ist ing  r at e of a fo re ign ai r ca rr ie r 
cou ld prob ab ly  be used  in ve ry  few  inst ances because th e fo re ign ai r 
ca rr ie r would  be en tit led  to ch arge  “the lowest, or  the mo st ad va nta-
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geous to it, of such rate s” as may be currently  in effect for air ca rriers 
engaged in the same foreign a ir transportation.

In a great many cases the U.S. carrier would be charging the same 
rate  (due to IA TA, compet itive forces, or by order  of a foreign coun­
try ) as the rate of the foreign air carrier which would be suspended.
The suspension would, therefore , have no prac tical effect. Where un­
duly  low rates are filed by car riers of countries not having Bermuda- 
type  bilaterals, as is likely to be the case, the Board should not be 
limited  to mere suspension of the rate,  bu t should also be able to pre­
scribe a correct rate.

Final ly, the ATA bi ll is deficient because it does not give the Board *
power to regulate the rates of our own carriers. While we can hope 
that  i t would rare ly be necessary to require our carriers  to increase or 
decrease their rates, such occasions may arise.

Whenever foreign ca rriers , governments and our own carriers favor *
high  rates, the trave ling and sh ipping public can be protected by the  
Board only if it has power to regulate the rates  of the U.S.-flag 
carriers .

This would conclude my discussion of the ATA bill except for the 
fact  that ATA contended at the hearings on S. 1540 and no doubt will 
repeat such contentions here, th at only suspension power is necessary 
because the Board has power under section 402 of the act to insert 
conditions dealing with  rate matters in the permits of foreign air  
carriers.

The Board is unable to agree tha t any effective control over the 
suspension and fixing of rates could be achieved under this section.
Section 402 of the ac t is the  licensing provision which requires tha t a 
foreign air carrier  must obtain  a permit from the  Board before it may 
engage in foreign air transporta tion to and from the United States.

Section 402(e) provides  that  the Board may a ttach to a foreign a ir 
carr ier permit “such reasonable terms, conditions, or limitations as, in 
its judgment,  the public interest may require.”

Although section 402 consti tutes a broad grant of authori ty, i t does 
not give the Board the power to regulate the level of the rates of 
foreign air carriers.

This  view is further  supported by the fact tha t the rate and tarif f 
powers which the Board does possess both with respect to foreign and 
U.S. carriers  are spelled out in precise and definite terms in the act. *

The Board has full power in interstate air transp ortation to suspend 
and determine the level of rates in such transportation, and to cure 
discrimination in rates or practices. Similar powers are also spelled 
out precisely with respect to the Board’s a utho rity over rates in over­
sea air transportation, tha t is, transportation  between the United  
States  and its poscessions, such as Puerto Pico.

In  the field of foreign air  transportation , the Board is given the 
same rower bv section 404 to cure discriminations with respect to for ­
eign air carriers as it has with respect to TT.S. air carriers.

Both foreign and domestic carr iers are covered equally with resnect 
to the content, filing, and observance of tariff s; and procedures, time 
limits, and sta tutory st andards are spelled out in detail. There is not, 
however in this long and detailo d enumeration of specific powers any 
grant, of power to suspend or fix the level o f  rates of either U.S. or 
foreign air earners  in foreign a ir transportation .
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In  our view, therefore, an attempt by the Board in these circum­
stances to regulate the level of the  rates of a foreign air  c arrie r by 
conditioning its license would represent an attem pt indirectly to exer­
cise powers which the Congress intended to withhold from the Board.

Final ly, even if  the Board agreed with ATA tha t it had power to 
exercise some form of rate control under section 402, this power plus 
the ATA bill would still be unsatisfac tory. Under the prevailing sys­
tem of bila teral agreements, paragraph  (f) would remain in effect and 
foreign countries would continue  to be able to suspend the rates  of our 
carriers.

SUMMARY

In  view of  the length of my testimony and the complexity of this 
problem, I would like to close with a brief summary :

1. Statutor y author ity for the regulation of rates in foreign air 
transporta tion is necessary because of the need for  more effective gov­
ernmental influence on rates to protect the needs o f the travele r and 
the shipper.

2. The Board is virtually  powerless at the p resent time to influence 
the level of rates because its indirect power or approval of rate agree­
ments of IATA carriers is ineffective.

3. Legislation cannot provide the perfect solution of all possible 
situations , since no one government can expect to impose i ts will on 
other governments.

4. It  is the opinion of the Board , and it has been supported in this  
opinion by the Senate in passage of S. 1540, that  the prime need for 
rate  control will continue to be protection of the American public 
from high rates by IAT A carr iers  rathe r than protection of U.S.- 
flag carrie rs from the low rates of foreign competitors.

5. Enac tment of  H.R. 6400, and  the consequent activation of p ara­
grap h (e) of the Bermuda- type bilateral , would provide the greatest 
assurance of obtaining fai r and reasonable rates fo r the public and the 
carriers. Foreign governments would be unable  to prevent the rates 
of our carriers from going into effect, and economic forces would pre­
clude the foreign carriers from operat ing at higher  rates.

6. The Board strongly urges, therefore, that  favorable consideration 
be given to H.R. 6400.

Thank you, Mr. Chairman.
The Chairman. Thank you, Mr. Boyd.
This is obviously a rath er complicated problem and it is somewhat 

difficult to understand in its full import.
We will, however, try to get a picture of the problem as we go along.
I think tha t we will need furt her discussion of these proposals  and 

what is offered and fur ther explanat ion of what we are able to do, in 
contrast to what foreign governments  are able to do, and fur ther  ex­
planation of IATA  and perhaps more discussion on the so-called Ber­
muda-type agreements which have come into the  picture as a result of 
the agreements reached by the Internat iona l Ai r Transp ort  Associa­
tion in 1947 or 1949.

Mr. Boyd. The Bermuda agreement, I believe was signed in 1946, 
Mr. Chairman.

The Chairman. 1946.
Mr. Boyd. Yes, sir.
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The Chairman. This  Bermuda-type agreement is the predominant 
program now insofa r as interna tional rates are concerned. I believe 
tha t is true, isn’t it ?

Mr. Boyd. Well, the bulk of the bilatera ls the  United States has 
are of the Bermuda type, and the bulk of the rates  under which the 
carr iers operate are set by the International Ai r Transport  Associa­
tion which was given the blessings of the United Sta tes and the United 
Kingdom at the time the Bermuda agreement was signed.

The Chairman. Bu t these rates which are finally a rrived at in these 
various IATA conferences from time to time are primar ily insofar as 
we are concerned, subject to the so-called Bermuda-type agreement?

Mr. Boyd. Well, if I unders tand your question correctly, Mr. Chair­
man, the rates as such are  not subject to the agreement. The rates are 
something separate. What is subject to the agreement is what hap ­
pens, a fter IATA has agreed on rates, if a government disapproves. 
That is where the Bermuda  agreement comes in.

The Chairman. And then when that  occurs—well now, there is one 
section of the Bermuda-type agreement, if they are approved, tha t 
comes into play, and if they are disapproved another section comes 
into play, isn’t that ri gh t ?

Mr. Boyd. No, sir.
The Chairman. What  is the difference between (e) and (f) ?
Mr. Boyd. The difference between (f)  and (e) is what power the 

Government has where th e Government disapproves. Under-----
The Chairman. If  you get confused, you can imagine how confused we are going to get.
Mr. Boyd. 1 can explain the difference, I  keep forgetting which is 

which. We are unde r (f)  now, and this paragraph  (f )—I would 
like to read this in full  into the record, if I may, Mr. Chairman, be­
cause this paragraph  (f)  of the Bermuda-type agreement is based 
on the assumption th at  the Civil Aeronautics Board of the United 
States will obtain from the Congress rate  legislation.

The Chairman. Before  you do that,  let’s get a little better picture of the Bermuda agreements.
I am just assuming I don’t know anything about it and it is a pre tty 

good assumption, I  would think, even though I have had the pleasure 
of attending one of these conferences in the past,  and I think it  m ight 
be helpful to the members to give a little, first, give a l ittle background 
of this thing so we will know what we are talking  about.

Mr. Boyd. All righ t, sir.
Wha t we are talk ing about is an executive agreement entitled “Air 

Transpor t Agreement .” The Bermuda agreement was an agreement 
reached on the island of Bermuda by a delegation from the United 
States  and a delegation of the United Kingdom, signed in the early 
part of 1946, afte r extensive negotiations throughout 1945, in an effort 
to establish the futu re civil air transpor tation relations between the 
two countries and hopeful ly to provide a model for other countries to follow.

The Bermuda agreement was essentially a compromise between two completely different points  of view.
I  he Chairman. Between these two countries.
Mr. Boyd. Between these two countries.
The Chairman. Only ?
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Mr. Boyd. Well, there were othe r countries on both sides of the 
argum ent; but this is just bila tera l between these two countries.

These differences became app arent at the Chicago conference in 
1944 when all of the  nations of the free world were invited to a con­
ference by the United States  to settle this m atter  of aviation relations 
afte r the war.

At that  time the United  Stat es was a very strong proponent of 
freedom of the skies. In  other words, that civil a irc raf t should be able 
to fly wherever they wanted to go on such frequencies and with such 
capacities as they chose, and with no rate regulation.

The U nited  Kingdom was at the  complete opposite end of the scale.
The United Kingdom wanted to have complete control over rates, 

to have complete control over capac ity, to have complete control over 
routings, and to have complete control over frequency of operation.

Well, as you will recall, th is was the irresistable force and the im­
movable object, so nothing came out of the Chicago convention, to 
settle any of this, and it became apparen t that there had to be a settle­
ment.

We just could not have a  sta te of  affairs a fte r World W ar II  where 
nobody knew what the situation was.

So the United States and United  Kingdom got tog ethe r with major 
delegations at Bermuda, and they argued for, I think 2 or 3 months, 
Mr. Chairman, but I am not sure of myself. I know it was a long time, 
and they came out with the agreement-----

The Chairman. Major delegations. Wha t are you t alk ing about— 
delegations from each of the two countries ?

Mr. Boyd. Yes, sir.
The Chairman. Or delegations from each of the other  countries?
Mr. Boyd. Just  from these two countries.
The Chairman. All right.
Mr. Boyd. And they came up  with the agreement which has since 

been called the Bermuda agreement, which devised or developed 
throu gh compromise a series of principles which are called the 
Bermuda principles.

Now, these principles as best I can enumerate them from memory, 
are, first of all, you have a route annex which is not a p rincip le but th is 
is just  deciding who gets what route over which the carr iers can fly.

Then there is the pr inciple or policy of multiple designation which 
the United States insisted on, that  is to say, that eithe r country may 
designate one or more of its own carriers  to operate on the routes it 
Inis been granted.

This was because of the U.S. belief in the forces of competition.
The second principle was on capacity , th at the capacity to be offered 

by the earners of each country should be reasonably related to the 
traffic to be carried between those two countries.

However, the carrier managements should have the freedom to 
decide how much capacity should lie offered.

In o ther words, in the first instance the carrie r management makes a 
decision that “we want to put 10 flights a week on,” and neither we 
nor the British can say, “No; you should only pu t 5 flights a week on.”

They have the right under the Bermuda agreement to do this.
It  is to be reasonably related to the  traffic moving between the two 

countries.
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Now, that gets into definitions. Traffic insofar as the United Sta tes 
and the U.S. carr ier is concerned is called third freedom traffic when 
that traffic moves from New York to London, tha t is third  freedom 
traffic for a U.S. carrier .

When traffic moves on a U.S. carrier from London to New York 
that  is fourth freedom traffic and this is the traffic on which the ca­
pacity is supposed to be based.

We also have anoth er category or definition which is called fifth 
freedom traffic, and tha t is the traffic which moves from a thi rd coun­
try  to a country in the bilateral agreement.

Fo r example, traffic which Pan American or  TW A would haul from 
Rome to Ixmdon or vice versa would be fifth freedom traffic, and the 
capacity is not supposed to be geared to carry that  fif th freedom traffic 
unde r the concept of the agreement.

That fifth freedom traffic is supposed to be generally what is called 
fill up traffic.

I have enlarged on thi s capacity quite a bit, Mr. Chairman, because 
then we come to the next policy-----

The Chairman. Wha t is first and second freedom traffic?
Mr. Boyd. First and second, well these are not as f ar as passengers 

are concerned involved—passengers are not involved in first or second 
freedom traffic.

I have forgotten what first freedom is. I think second freedom is 
the  r igh t to  operate a civil airc raft  through a foreign country and to 
make stops fo r nontraffic purposes. I guess maybe the first is to over­
fly a country with a civil ai rcraft on peaceful mission.

Two, is to stop in trans it fo r fuel or something like that.
Now, getting  back to capacity, a carrie r under the agreement puts 

in a certain amount of capacity, a certain number of frequencies. Aft er 
a reasonable period of time the other country may say, “We think  
you have got too much capacity. We want to have a capacity consulta­
tion.”

This  brings up one of our cherished policies from the Bermuda 
agreement which is that of ex post facto review, and we say “OK, we 
can have a review of capacity after  the service has been put in.”

But the service must, go in in the first instance, so ex post facto 
review is another one of the policies.

What else have we go t? I have to call on Mr. Watson here. One 
of the other Bermuda phrases is f air  and equal oppor tunity to com­
pete. Tha t is, the carrie rs of both countries under the agreement must 
have fai r and equal opportunity  to compete.

We construe this to mean there are no holds barred insofar as com­
peting is concerned, th at this does not mean reciprocity in the sense 
that  reciprocity is defined by some to mean, “You run a flight and we 
run a flight.”

This  is not involved. It  is that you can run as many flights as you 
want and we run as many as we want subject to the righ t to have 
capacity consultations.

In  the capacity consultations the country, eithe r country, may 
raise the question of undue effect, which is another one of the Bermuda 
principles.

Tha t is to say tha t even though we have this more or less free com­
petition, the agreement provides tha t the United States for example,
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under the Bermuda agreement, canno t provide so much competition 
tha t it has an undue eti'ect on the operation of BOAC. This  would 
mean i f there is sutlicient traffic for  everybody to make a living, the 
U.S. carrie rs cannot run BOAC out of business jus t by adding fre­
quency and capacity, assuming that  BOAC has got a fair ly reason­
able operation, fairly efficient.

If  they a re operating a dog, tha t is  something else again, but  assum­
ing tha t the operations are comparable in terms of equipment, effi­
ciency, and so fo rth, then the United Kingdom under tha t situation 
would be able to say, “Hold the phone. You cannot do this to us 
under the terms of the agreement.”

And we couldn’t.
But they would have to show it was the action of our  car rier in this 

instance that was creating the harm, the harmful effect on the British 
carrier.

Now, these are the major Bermuda principles, Mr. Chairman.
The Chairman. In  those then come these two provisions, the ones 

which you were about to read.
Mr. Boyd. These are in  the  ra te article  of the Bermuda agreement, 

and paragraph  (f) of the rate  ar ticle  in the Bermuda agreement pro­
vides as follows:

Pr ior to the  time when such power may be conferred  upon the  aer ona utic al 
autho riti es of the  United S tates—
parenthetica lly this power is the r ate  power by legislation to which I  
alluded earlier as being assumed—
if one of the  con trac ting  par ties  is dissatis fied  with  any ra te  proposed by the 
air line or air lines of eith er con tracting party  for  services from the  ter ritory 
of one con tractin g party  to a point or points in the  ter rit ory of the  other 
con trac ting  p art y, it  shall so not ify the  o ther  pr ior to the exp iry of the  first 15 of 
the 30-day period referred to in pa ragraph (b) above, and  the con tracting par ties  
shal l endeavo r to reach agreement on th e appropr iate  ra te.

Now, if I  may interject here th is provision means th at if one of the 
countries disagrees with a proposed rate  which has been filed 30 days 
before the tim e the rate becomes effective it must contact the country 
whose carr ier published the rate  with in 15 days and say “Le t’s talk 
about this. We don’t like this rat e and let’s see if we can reach an 
agreement.”

That is this paragraph.
In the  event th at  such agreem ent is reached each c ont rac ting  par ty  will use it s 

best effor ts to  cause such agreed ra te  to be put into effect by its a irl ine  or airlines. 
It  is recognized that  if no such agreem ent can be reached prior to the  expi ry of 
30 days  the  con trac ting  party  rai sin g the objection to the  ra te  may take such 
steps as it may consider necessary to pre ven t the inaugu rat ion  or continuation 
of the service  in question  a t the ra te  complained of.

Tha t is pa ragraph (f ) and that is  the paragraph under which we are 
and have been living, Mr. Chairman , and that  is why the foreign coun­
tries la st sp ring were able to force our carriers  to raise their fares over 
our stringent  and violent objections, because they complained about 
our rate. We talked, they were dissatisfied, so in the words of the 
agreement they took such steps as they considered necessary, and-----

The Chairman. And tha t step was, “I f you don’t agree to the rate 
we suggest you don’t get to land at our a irport.”

46-409—65 3
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Mr. Boyd. Tha t was one of the possibilities, Mr. Chairman. Of  
course, it worked differently in different countries.

We were very pleased tha t in  one country the government sent offi­
cials out to the a irport t o collect (he difference from passengers on one 
of our airplanes when i t landed. This was wonderful publicity, I will 
tell you, to have Pan American come in with a bargain rate ticket and 
this foreign government  with a uniformed guard saying, “Give us 
$25 extra .”

In  other cases there were threats there would be confiscation of the 
aircra ft and in others there  were civil penalties threatened to be im­
posed on the carrie rs in the way of tines, and also our carriers were 
advised in one or two countries  if they did not increase their fares they 
would be guilty of criminal violation.

So that is where we were, and that is where wTe are.
The Chairman. Do most of your bilateral agreements, most of our 

bilatera l agreements now with  foreign na tions follow this principle of 
the Bermuda type?

Mr. Boyd. Yes, sir. Yes, sir. We have, as I  recall, we have about 
48 or 49 agreements, Mr. Chairman, and about three-quarters of them 
have tiie Bermuda type rate  article in them.

I can provide the committee with a list of the types of bilaterals we 
have.

The Chairman. I have a list  here. I will submit it for the record 
and you can look it over to see if  you have any corrections. Most of 
them are Bermuda type, and in No. 2 there seems to be a new form with 
Mexico and the United Arab  Republic. Is that t rue ?

Mr. Boyd. Yes, sir.
(The list referred to follows:)

T ypes of Bilateral Agreements to W hic h  United States I s a Party and 
Foreign Countries P arties to Various Types

1. Berm uda t yp e:
Aus tral ia
Belgium
Brazil
Canada
Chile
China
Colombia
Cuba
Denmark
Finland
France
Germany
India
Ira n
Isra el
Ital y
Japan
Korea
Netherlands
New Zealand
Norway
Pak istan
Spain
Sweden
Switze rland
Union of South Afr ica
United Kingdom

1. Bermuda type—Continued
Venezuela
Niger ia, Jam acia , and Tr inidad  

have  assumed obligat ions of 
Uni ted Kingdom

2. New fo rm :
Mexico
United A rab Republic

3. Shor t form  :
Peru
Uru guay

4. No rate a rt ic le :
Austr ia
Boliv ia
Burma
Czechoslovakia 
Dominican Republic 
Ecu ado r
Greece
Iceland
Ire land
Lebanon
Pan ama
Parag uay
Portugal
Syria
Thailand
Turk ey
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The Chairman. Then there seems to be No. 3, a short  form with 
Peru and Uruguay.

Mr. Boyd. Yes, sir.
The Chairman. And No. 4, apparently there is no rate  art icle with 

a number of countries, prim ari ly smaller countries which are in­
cluded, you can look over to see if this is true. This migh t be helpful.

Mr. Boyd. Yes, sir. I am sure tha t list of yours is correct.
The Chairman. I will put it  in the record if there is no objection 

tha t it go into the record at this  point subject to your  correction.
Mr. B oyd. Yes, sir.
Mr. Chairman, what we are try ing  to do, among other things, 

is to get under paragraph  (e) of the rate  article, and I would 
like to-----

The Chairman. I think you might as well go ahead and explain 
tha t, Mr. Boyd, so we can get the whole thing  here.

Mr. Boyd. All right, sir. Parag rap h (e) provides:
In  the  even t that  power is con ferr ed by law upon the  aeron autical author itie s 

of the  United States to fix fa ir  and economic r ate s for  the  tra ns po rt of persons 
and proper ty by ai r on inter na tio na l services, and  to suspend proposed rates 
in a manne r comparable to th at  in which the  Civil Aeronautic s Board at  
presen t is empowered to act with respec t to such rat es  fo r the  transp ort  of 
persons and  property  by ai r within  the  United States, each of the  contrac ting  
parties sha ll the rea fte r exercise its  au tho rity  in such manne r as  to prevent 
any  ra te  or  rat es proposed by one of its airl ines for services from the te rr i­
tory of one contrac ting  party  to a point or points in the  te rr ito ry  of the othe r 
contract ing  par ty from becoming e ffective if in the judgment of the  aeronaut ical 
au tho rit ies  of the con trac ting  pa rti es  whose air line or air lin es  is or are  
proposing such rate , th at  ra te  is un fa ir or uneconomic. I f  one of the  con­
tra cti ng  parties  on rece ipt of the notification ref erred to in par agr aph  (b) 
above—

Tha t is the 15-day notice.
The Chairman. Paragr aph  what ?
Mr. Boyd, (b) as in baker. Th at is the 15-30-day notice.

is dissatisf ied with  the ra te  proposed by the air line or air lines of the  other con­
tra cti ng  party , it  shal l so not ify  the  othe r con trac ting  pa rty  prior to the 
expi ry of the  first 15 of the  30 days refe rred  to and  the  con tracting par ties  
sha ll endeavor to reach agreeme nt on the  appropr iate  ra te.

Then I  will skip over i f agreement is reached.
If  agre eme nt has not been reached at  the  end of the 30-day perio d referre d to 

in parag rap h (b) above, t he proposed ra te  may, unless the  aerona utical  autho r­
ities  of the  cou ntry  of the ai r ca rr ie r concerned see fit to suspend its  applicat ion, 
go into effect provisionally  pend ing the  settlement of any  disput e in accordance 
with the  procedu re outlined in pa ragrap h (g) below.

Which is a procedural paragraph . But  you see, Mr. Chairman,  the 
difference is tha t where we have a disagreement now under para­
graph (f)  the foreign countries  are able to do what they want to do, 
and impose it on our carriers.

If  we have a disagreement, and we have rate legislation, then 
we are able to permit  our carr iers  to operate at whatever the U.S. 
Government feels is the app ropriate rate  or tariff,  pending legisia- 
tio n; in other words, they can stop us now, but they couldn't stop us 
under paragraph  (e).

The Chairman. In other  words, if there was any stopping under 
paragraph  (e) you would have the r ight  to do it?

Mr. Boyd. Tha t is right , sir.
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Th e Chairma n. In  ot he r words, us ing  as an exa mp le—the Uni ted 
Ki ng do m could sto p its own  bu t it  could n’t sto p Am erican  ai r 
ca rri er s?

Air. Boyd. Tha t is  ri ght,  si r.
Th e Chairma n. I  ge t th at difference. I  am so rry  to be ta ki ng  

so m uch tim e in g et tin g th is  ou t at  th is po int .
Do  you have any  ques tion s, Mr . S tagg ers ?
Air. Staggers. I  ha ve no  questions.
The  C hair man . Air. Yo unger?
Air. Younger. Tha nk  you.  Air. Ch airma n.
T hat  th is is com plicated  is the un de rst ate me nt  of  the  yea r. Do I  

un de rst an d now th at  a fo re ign country  can exercise its  rig ht s to  c on­
tro l the traffic, pla nes, an d rat es  fro m th is co un try  land ing in 
th ei r country  ?

Air. Boyd. Yes, sir.
Air. Younger. Yo ur  s tat em en t on  p age 19:
Since no one government can expect to impose its  will  on othe r govern­

men ts—
Is n ’t that  con tra ry  to th a t st ate me nt ?
Air. Boyd. We ll, obv iously , Air. Yo unger , sooner  or  la te r you  

have  to  reach agree me nt and eit he r we live with  othe r cou ntr ies  or  
we go to war , a nd  th ey  ar e in the  same sha pe w ith  us.

Th e problem  is th is : T hat  we can reach agree me nt—let me go 
back . They can imp ose  th ei r will on us as was  don e last year  and 
ul tim ately we do rea ch  agreem ent . But  th e agree me nt has  to  be 
influence d to some ex tent  by who has th e ul tim at e pow er because, 
if  we don’t reach agree me nt,  we go back to wha t they  wa nt to do.

Now, we are  a lways  in  a pos itio n where  we can say  no more of  th is,  
we denounce the ag ree me nt , bu t th is is no t the ans wer. Th e answer , 
as  we see it, is th at  we have comp ara ble  powe r wi th the othe r 
countrie s.

Mr . Younger. I  am  just  tr yi ng  to reconcile  th a t w ith  your  stat em ent 
“S inc e no one go ve rnmen t can  e xpect to impose  its  will  on oth er gov­
ernm en ts” th at  is ac tual ly  b eing done now. T hat  is  th e situa tio n now, 
isn ’t it?

Air. B oyd. F rom  tim e to  tim e; yes, sir .
Air. Younger. Yes. And  th at  is wh at was don e last year  wi th the  

ra tes?
Air. B oyd. Yes, s ir.
Air. Younger. So t h a t you can expect one governm ent to  im pose  it s 

wi ll on other gove rnm ents ?
Air. Boyd. Yes, sir . I f  I  may say in th at  conte xt,  the  me ani ng in 

my  state me nt was  th at  we di dn ’t—we d on ’t want to  give the impression 
in  ou r testim ony  or  develop a reco rd fo r th is l eg isl ati on  which will give  
an y imp ress ion th a t we th in k we can  go ar ou nd  wi th  a baseball  ba t 
an d hi t peop le ove r th e head  and make them do wha t we, t he  U ni ted 
States , w ant  th em to  do,  bec ause  we do n’t have t h a t philoso phy , a nd  we 
wo uld n’t have it, if  we—when we ge t th e l egislation , but  we don’t wan t 
to  be in the  pos itio n wh ere  we are  now where ou r fri ends  across the 
water  have the baseb all  ba ts and we have ou r ha nd s tied beh ind  ou r 
back .

Air. Younger. T hat is wh at is ra th er  di stur bi ng  to me; th at  you  
do n’t even wa nt the sam e righ ts  th at  the othe r cou ntr ies  have.  You
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don’t wan t to even in tim ate th a t you wa nt  the  same  powers  t hat  t hey  
now possess.

Mr.  B oyd. Well, o f course, w hen we ta lk  ab ou t the sam e pow ers oth er 
coun tries possess, Mr.  Yo un ge r, we run immedia tely  i nto a complete ly 
dif fer en t form  of  co ns titut iona l governm ent in mo st of  thes e oth er 
countries an d the y possess th e powe r th at  they seem to  f eel  they  want 
at  the mo ment in many cases  by issuin g decrees or fia ts or  whatever  
because the y don’t operat e un de r the same legal sys tems we do.

Th ey  can  ge t a law or  a regu la tio n th at  ha s th e effect of  law  in  many 
countries in  the  len gth  of  tim e it  takes to  writ e it  ou t on a sheet of 
pa pe r a nd  have somebody s ign it.  We  can ’t do th a t and  th ere is no way 
we can  do th at  unde r ou r cons titut iona l syste m.

So, w ha t we wan t is po wer whic h will en able us  to p er m it  our carri ers 
who are the m ost efficient, an d th er e is certa inly  no  que stion  ab ou t th at , 
to pu t in and maintain ra tes th a t are  fa ir  and rea sonable  wi thou t re ­
ga rd  to  wha t the  forei gn  comp eti tion wa nts  to  do.

Now, ou r ca rri ers have f or  a lo ng  time------
Mr. Younger. Ju st  a m inute there .
Mr. B oyd. S ir  ?
Mr. Younger. Ag ain I  do n’t reconcile it. You say  you wa nt  the  

power to have o ur  car rie rs  es tab lis h rat es  re ga rdles s of  w ha t t he  o ther  
co un try  w an ts done.

Mr . Boyd. We ll------
Mr. Younger. I s that  wha t you jus t said ?
Mr. B oyd. Yes, s ir ; th at is r ig ht .
Mr.  Younger. Are n’t we t he n in a pos itio n to impose o ur  will on the  

othe r govern me nt ?
Mr . B oyd. No, si r;  no, sir.  Because  the bi la te ra l agree me nt spe­

cifi cally prov ide s that  where  we have a dispu te,  w he the r o r n ot  we hav e 
ra te  leg isl ati on , the  ne xt  ste p is arbi tra tio n.  Bu t, with  ra te  leg isla­
tion, th en  o ur  r ate s go int o effec t pend ing  a rb itr at io n.

W ith ou t ra te  leg islation , th ei r rat es  go in to  effect pe nd ing ar bit ra ­
tion. So there is a  nex t s tep  al l the way dow n th e line .

Mr.  Younger. That  is all , Mr. Ch airma n.
Th e Chairm an . We ll, now , di d you disti ng uish  between—j us t to  

ca rry  t h a t fo rw ard a l it tle bi t, an d as I  said ea rli er  thi s is a very com­
pl icate d th in g and I  th in k we wi ll pro bab ly hav e to  ge t in to  it—did 
you  disti ng uish  the differen ce betw een th e pow ers  of  th e Civil  Ae ro­
na uti cs  Bo ard when  yo u ta lk  ab ou t the  a utho ri ty  wh ich  M r. Younger  
ask ed you  ab out , and  th e au th or ity of the  U.S. Go vernm ent, which  th e 
Bo ard doesn ’t have?

Mr. B oyd. No, si r;  I  d id n’t make t hat  d ist inc tion.
Th e Chairm an . We ll, th er e is a dis tinction , isn ’t there?
Mr. B oyd. Yes, s ir. So  f ar as we know’, the Sta te  D ep ar tm en t will  

be in  he re to tes tify sh or tly  an d pro bably  answ er be tte r than  I  c an bu t, 
so fa r as we know’, the  CA B, Ci vi l Ae ron autics Bo ard,  does no t hav e 
pow er to effect con trol of  ra te s with  the ex ist ing  leg isl at ion in the  
Fe de ra l A viat ion A ct.

Now,  I  thi nk  w’e assume th a t with in  th e sovere ign  p ow er of  th e U .S. 
Go vernm ent there is powe r to  tak e pr et ty  mu ch wha teve r ki nd  of 
act ion  one desi res. W he ther  or  no t it is consonant with  an ex ist ing  
agr eem ent  is s ometh ing  else a ga in , bu t I  am fran kl y no t com petent  to  
discuss th is.  Th is is a m at te r of  cons titut ion al pow er.
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The Chairman. Yes. But what I  was trying to  make clear on the 
record is what you are talk ing about here is the power of or authority 
within your own organization.

Mr. B oyd. Yes, s ir; I am limiting myself to that.
The Chairman. Yes. Well, I think maybe some could get the im­

pression you are talking about the overall auth ority  of this country, 
including the Board, and I thin k we should probably get that  distinc­
tion as it will be developed as we go along.

Mr. B oyd. No, sir; I am lim iting myself.
The Chairman. Mr. Macdonald ?
Mr. Macdonald. Mr. Boyd, along that  same line, I am happy for  

once to agree with you as fa r as I unders tand this proposed bill. 
However, how, i f the rate  section (e) becomes law—how would tha t 
change the action, say, whatever government i t was, that boarded the  
Pan American plane and demanded $25 more which was a lower rate 
tha n Pan American wanted—how would this rate  section affect tha t 
government  ?

Mr. Boyd. Tha t government would have had no right to interfere 
in any way with Pan American or its passengers without—unless it 
were willing to violate the  bila teral because the bila teral  provides th at 
when the  United States has rate legislation the rate  that the United  
States approves will be, in  effect, pending arbit ration.

Therefore, we do not  assume that  any country is going to deal in 
bad faith  so they would have no r ight to inte rfere; or put it another 
•wav, i f they did interfere  it would be without right or without color 
of r ight.

Mr. Macdonald. They wouldn’t have to agree to this. They have 
already agreed to it.

Mr. Boyd. That  is right,  sir.
Mr. Macdonald. If  there is rate legislation then they will arbitra te 

before they take any action ?
Mr. Boyd. Tha t is correct.
Mr. Macdonald. Mv last question: If  they did this  to  Pan Am or 

TWA  last year, were you powerless to reciprocate ?
Mr. Boyd. es, sir, the CAB had no pow’er. We have no retaliato ry 

power.
Mr. Macdonald. You couldn’t tell them that  as long as they  were 

confiscating planes or holding  them up by armed guards—if you want 
to be dramatic, getting ransom out of them—therefore, they were 
abrogating their agreement and they could no longer, say, fly to New 
York?

Mr. Boyd. Unfo rtunately , this is the basic problem, Mr. Macdonald. 
These other governments have the power to do what  they did in the 
light of the agreement, bv virtue  of their  own domestic laws. I say 
the power. I don’t know th at they had the power or the right  to put 
a soldier out at the  steps and say to each person who got off, “Give me 
$25, American.”

Nfr. Younger. Will the gentleman yield for jus t one question on 
tha t point?

Air. Macdonald. Yes.
Mr. Younger. Isn ’t there also a difference in that  the foreign gov­

ernment itself owns the plane rather than our position where we have 
companies who are independent of the Government ?
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Mr. Boyd. Generally speaking, Mr. Younger, the majo r air car­
riers are owned either totally or almost totally by governments.

Mr. Younger. Tha t is what I mean.
Mr. Boyd. There are priva te interests, I believe to some extent, in 

Alitali a, A ir India.
Swissair, though, as far as I know is pret ty much of a privately 

owned company. KLM stock is traded on the New York Stock Ex ­
change. But there is a major government interes t in KLM also, and, 
I think,  Canadian  Pacific is privately owned. It  is owned by the 
Canadian Pacific Rail road, but most of them are e ither total ly or fo r 
the most par t government owned.

Excuse me, sir, I don’t know whether  I  answered y our question.
Mr. Macdonald. I actually—th is last question, because it is in a 

vague area, but if you say you don’t have the power to retalia te?
Mr. Boyd. Yes, sir.
Mr. Macdonald. For a government who does this rather  high ­

handed thin g tha t you pointed out was done with Pan  Am. Don’t 
you think  you should have the  power or  some agency should have it?

Mr. Boyd. Well, let me put it this  way, Mr. Macdonald.
If  we have ra te legislation then this sort of stuff would never arise, 

and one of the things tha t frankly has concerned me about the whole 
development last year was tha t aviation is a very important matter, 
certain ly it is my livelihood and tha t of many other people, but it is 
not the whole world, and if  we had had rate legislation we could have 
kept this in the aviation area, and solved it as an aviation  problem.

Instead o f tha t what happened was that we got r igh t to the brink of 
an international crisis with some of our best international  allies and 
friends. I t escalated completely out of the field of aviation,  and it 
should never have gotten out of tha t.

Mr. Macdonald. So you don’t feel you need that kind of a problem 
or want it ?

Mr. Boyd. I don’t th ink so. I f  we get the rate legislation the prob­
lem is resolved. It  won’t exist.

Mr. Macdonald. Thank you, Mr. Chairman.
Mr. Hull. I just wondered, Mr. Chairman, does IA TA  have any­

thin g to do with  ratemaking when you have those meetings?
Mr. B oyd. Yes, sir; tha t is the  main function of IAT A. If  I  may 

take a minute for  some background on the Chandler conference, IAT A 
operates in the ra te area throu gh traffic conferences, and for some rea­
son they give the conference the name of the community where the 
conference is held so you hear of the  Salzburg conference, the Chandler 
conference, and so forth.

At Chandler , Ariz., in September of 1962, there was a traffic con­
ference meeting of the IATA  carrie rs. There must be unanimous vote, 
incidentally, for any agreement to be reached. As is the practice of the 
Board, as I  mentioned earlie r, pr ior  to any traffic conference we ask 
our carriers, the U.S.-flag c arriers to come in and tell us what they 
understand is going to come up, and what they expect to propose them­
selves to the conference, and then  we write a letter which is fairly 
general saying, “We are in agreement  in these areas and that  area and 
this is w hat we think you ought to do generally,” so they have got 
plenty of flexibility, we don’t try  to tie them down.

At  the time of the meeting with the carriers, the re were two meetings 
in fact, prior to the  Chandler confei ence, the Board was given the dis-
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tinc t impression by our carr iers tha t the status quo would remain. 
There would be no effort to increase fares but it was doubted tha t there 
would be any oppor tunity to decrease fares, although our carr iers have 
historically sought normally to  lower the fares.

So, we said, “OK, status quo looks all right.”
Af ter  all 1961 had been a bad year, jet  transition, and traffic hadn’t 

grown and they were all in pre tty  poor shape financially.
So lo and behold they have the conference at Chandler and come 

out without a fare increase as such. What they did was to take the 
10-percent round t rip  discount and reduce i t to a 5-percent round trip  
discount, which had the effect of increasing the fare, and we said, 
“Hold the phone” when we found out about this.

It. had already been agreed and by our carriers, too. So we called 
our carrie rs in and said, “Wha t is all this about ?”

And they said, “Well, we tried ,” and I am certa inly making no 
allegations  here that they didn’t.

“We tried to get a bette r deal and we couldn’t. So this being the 
best deal we could get we agreed to it.”

And our position was: We are the U.S. Government, we are not 
the air carriers  and this deal is not god enough for  the U.S. Govern­
ment, because there was no justification for increasing the fares, and 
we asked our carriers to provide  us with something in writing for 
justification and they came back with letters and said, “This was the 
best we could do,” which we did n’t construe as being very good justi ­
fication.

So, then, we issued a ten tativ e disapproval of the fares, of the agree­
ment, which had the fares in it, and said, “We propose to disapprove 
these fares because th is increase is not justified.”

So then the organization itself, the association. TATA, petitioned 
the Board for opportunty to present some material in the hope of 
persuading us that  we should permit the agreement to be approved.

We said all right. So they came in with a petition signed, T think 
by 28 carriers, members of TATA, and the gist of their petition was, 
“Tf you don't approve this  fare  agreement there will be u tter chaos.” 
And we didn't think that  was justification either, so we looked at it and 
we said, “No. we disagree and therefore we disapprove.”

V disapproval really means tha t the carriers who file the
tarif fs with the Board are then subject to anti trus t action, i f they act in concert.

Mr. Hull. That would be in our country, not in foreign countries.
Mr. Boyd. Yes, sir.
So, the United Kingdom asked if they could have some informal 

talks with us. and we said, sure, and we talked with a representative 
of the United Kingdom for 3 days and we got nowhere, and the gist 
of the conversation was tha t “you can’t do this to us.” And they made 
it stick later  on but we did n’t appreciate it at the moment.

Mr. Hull. T was wondering where his $25 lu g came in if there is 
anything to the agreement they  make with the IAT A.

Mr. Boyd. The what?
Mr. Hull. The $25 or whatever it was.
Mr. Boyd. This is what happened.
We told our carriers , “ You keep charg ing the old fare,” which they 

did. The European governments told  the ir ca rriers, “You charge the
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higher fare,” and they told  our carriers, “You charge the higher  fare ,” 
and our carriers were charging the old fare, the lower fare, so when 
they got  to th is one foreign country, they had somebody there to pick 
up the difference, and I presume turn  it  over to Pan American al­
though I have never found  out just what they did with the money. 

This was only on one planeload.
Mr. Hull. Thank you, sir.
Thank you.
The Chairman. Mr. Devine ?
Mr. Devine. I have no questions, Mr. Chairman.
The Chairman. Mr. Jarm an?
Mr. J arman. Mr. Boyd, my unders tanding is tha t under 6400 the 

Board would have the power to suspend tariff s of carr iers and would 
also have the power to re gula te the rates and practices of carriers.

Let ’s assume tha t a car rier had  a rate tha t was e ither  too high or 
too low, and the Board stepped in and exercised its authority.

What would be the time factor involved under th at auth ority  before 
a decision might be finally reached on a rate ?

Mr. Boyd. I am not sure that  I can answer your question, Mr. 
Jarm an.

I thin k I would have to know whether it is a carr ier—whether it is 
a U.S. carrie r, whether it is opera ting under Bermuda, whether the 
fare  is applied to a country ope rating under a Bermuda type of agree­
ment o r some other type agreement, and I am not try ing  to evade the 
question.

I th ink  tha t all of these things have got to be stated in the premise in 
order to give you-----

Mr. J arman. Let’s assume it is a U.S. carrier.
Air. Boyd. Yes, sir.
Air. J arman. And it set a fare tha t the Board considers either too 

high or too low.
Air. Boyd. Well, we would suspend, all right . Th at is the trig ­

gering  point, I believe, we suspend.
The Chairman. You would do th at in either the 6400 or 1716?
Air. Boyd. Yes, sir.
The Chairman. At that point ?
Air. Boyd. Yes, sir.
The Chairman. All righ t.
Air. Boyd. Now, frank ly, I  don’t recall whether the time is set 

forth in 6400. Aly recollection, though, is, Air. Ja rman,  t ha t i t would 
be under the same procedural limitations, same provisions we now have 
in the domestic law which would be suspended for not more than 6 
months. There is a 180-day clause which we use—there  is a 180-day 
clause in the law today for interstat e a ir transp orta tion , and the p ro­
vision would be exactly the same procedure.

Air. J arman. You would suspend but there would be hearings and 
the presenta tion of both sides of the question ?

Air. Boyd. Yes, sir.
Air. J arman. Wha t I  am t ryi ng  to get clear in  my own mind is how 

much of a time delay factor is involved in the auth ority tha t the 
Board  requests. What kind of delays are involved in the inters tate 
cases that  the Board now has before it t

Air. Boyt>. Right. Well, there can’t be more than 180-day delay, so 
tha t is 6 months. But as a ma tter  of fact and practice , Air. Jarm an,
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what  normally happens is t ha t when the Board suspends a tariff  today 
in interstate  ai r transpo rtation, the car rier either withdraws the tar iff 
or, a fter consultation with the staff, it will p ut in another tariff, which 
the staff will indicate we think tliis might be all righ t. However, the 
staff can’t commit th e Board.

But normally,  these things are worked out between the staff and the 
carr ier, and in the vast majo rity of the cases, suspension cases, we 
don’t go to hearing.

Mr. J arman. How much contest is there over ra te questions in the 
domestic field? How many such cases arose under your interstate 
authority  in 1963 ?

Mr. Boyd. I would say between 40 and 50.
Mr. J arman. Per  ye ar ?
Mr. Boyd. Yes, sir.
Mr. J arman. Well, then , as to the expediting of a decision, I  as­

sume tha t there is no backlog of such cases now before the CAB?
Mr. Boyd. Yes, we have got a backlog o f cases, of tariff cases, but 

we have no backlog of cases where we utilized our suspension power. 
You see the Board can either suspend and investigate  or it  can permit  
the  ta riff to go into effect and investigate.

And we have several cases where we have permi tted the tarif f to 
go into effect. We d id not suspend, but we ordered an investigation 
because the tariff, in our  judgment was sort of on the fence as to 
whether or not the fares to be charged were compensatory, and we do 
have some backlogs in that  area.

Mr. J arman. Would t ha t approach be possible under 6400?
Mr. Boyd. Yes, sir.
Mr. J arman. Where you would permit the rate to  go into effect and 

simply investigate rather than  suspend.
Mr. Boyd. Yes, sir ; we could do either. I t would be the same as 

in the interstate.
Mr. J arman. Than k you, Mr. Chairman.
The Chairman. Mr. Sibal?
Mr. S ibal. Thank you, Mr. Chairman.
Mr. Chairman, where is the main thrust  coming from in pushing 

this  legislation. Who is behind this, what agency o f Government or 
wha t group of people are pushing this?

Mr. Boyd. It  is the Civil Aeronautics Board, Mr. Sibal, and we have 
been pushing tha t since 1942. We had  a spur last  year but we have 
sought this except fo r the period I  mentioned earl ier, the 2d session of 
the  87th Congress, we asked the Congress not to take action pending 
the  completion of our international air tran sport policy study.

Mr. Sibal. This because, as you indicated in your statement, tha t 
you feel tha t you need this  authority in order to protect the public 
interes t?

Mr. Boyd. Yes, sir.
Mr. S ibal. Has the B oard given any consideration, had any discus­

sion among its members as to the problem which I  think  might arise 
if this legislation passed wherein you would become subjected to per­
haps pressures or influences from the  State Departmen t in your work 
in this area.

Perhaps the State D epartment might be interested in relation with 
a pa rticular foreign government which had an interest in a particu lar 
foreign  carrier.
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Have those elements come to your consideration ?
Mr. Boyd. No, sir;  I can’t say there has been any consideration of 

tha t in terms of discussion among the Board  members. I t is difficult 
for me to conceive of such a situation.

Now, obviously today and ever since the Board has been in existence 
the State Department has had the righ t to  advise us of  political con­
siderations tha t are involved in interna tional  aviation matters. And 
in fact we seek the views of the State  Department in connection with 
permit proceedings and all other  matters involving internationa l 
aviation.

But  we are not concerned about pressures. That is the  story of our 
life.

Mr. Sibal. Do you thin k the question, do you thin k my question is 
farfe tched ?

Mr. Boyd. What?
Mr. Sibal. Do you think  my question is farfetched and please feel 

free to say so.
Mr. Boyd. I don’t think your  question is farfetched but I think  we 

view our function as being s tated in the law, and i f th e State D epart­
ment or the White House o r Defense or anybody else wants to make a 
represen tation to us we are glad to receive it, and i f we think tha t their  
representation comports or t he ir advice or suggestions comport with 
what we should be doing unde r the law then we do it.

If  we don’t agree with them then we say, “Than k you very much.”
Mr. S ibal. The reason I ask th is question is you show in your s tate­

ment the authority you have in regulat ing these ca rrier s in the case of 
inter state commerce ?

Mr. Boyd. Yes, sir.
Mr. S ibal. And you show by comparison you lack s imilar authority 

in many instances in terms o f interna tional  traffic. And yet i t would 
seem to me it doesn’t necessarily follow that what autho rity you should 
have on an intersta te basis you should have on an interna tional  basis 
because there are other different elements involved, a ren’t there?

Mr. Boyd. Absolutely, and that is one of the reasons why H.R. 
6400 is couched in terms of discretionary power. Whereas  our do­
mestic ratemaking power is not discretionary at all. I t is absolute.

Mr. S ibal. Would it be you r feeling that your decisions, the CAB’s 
decisions in these ratem aking  problems, even though your power is 
discretionary under H.R. 6400 should be made on the determination 
of the economics of the airlines, and the economics of  the public in 
terms of the public interest.

Do you feel that  is what the primary consideration should be?
Mr. Boyd. Absolutely. Th at  is what the Board is in business for, 

and we—that is what we deal with.
Mr. Sibal. And you wouldn’t feel th at part of your responsibility 

would be to work with those areas of our Government who have the  
responsibility perhaps of bolstering up the foreign economy or any- 
thing like tha t 5

Mr. B oyd. Oh, sure. We don’t feel we are separate  and a par t from 
the rest of the Government, but  as far  as the Board  is concerned, our 
considerations are economic considerations.

I f  there are political considerations then it is up to the State De­
partmen t to advise us of those political consideration and we certainly  
take th at into consideration.
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Mr. Sibal. No mat ter how it affects the American carrier.
Mr. Boyd. Well, now that  is a hard  question to answer. I think I 

could say in a broad way, yes, no matte r how it  affects the American 
carrie r, because in the tim e th at I have been in Washington, the State 
Department has never made any recommendations or asked anything 
of us which would be detrimental  to the American carriers, and just 
as we are the economic agency, and S tate is the political agency, I  am 
perfec tly confident tha t the State Department is concerned about the 
economic welfare of the carriers , as we are concerned about the po­
litical posture of the United  States.

Mr. Sibal. Thank you. Thank  you, Mr. Chairman.
The Chairman. Mr. Moss.
Mr. Moss. Mr. Chairman, what you are actually  seeking here is a d­

ditional authority which was clearly contemplated at the time of the 
1946 agreement ?

Mr. Boyd. Yes, sir.
Mr. Moss. And the difficulty of last year wfith the Government of 

Grea t Britain  occurred unde r that agreement and was completely in 
consonance with the agreement?

Mr. Boyd. Absolutely, yes, sir.
Mr. Moss. We had agreed in advance th at where disapproval was 

voiced by our Government, tha t the o ther government, under section 
(f)  could then take whatever steps, in its judgm ent might be required, 
and we didn’t limit the steps it could take.

Mr. Boyd. Tha t is exac tly right, Mr. Moss. What  steps they could 
take depended on what authori ty their domestic law gave them.

Mr. Moss. So, we are not going here into the basic rights  of a sov­
ereign nation but rather the rights which are clearly  agreed upon in 
advance in the Bermuda agreement, and you w ant to have the addi­
tional powrers which were contemplated in the section (e) of the agree­
ment so tha t this Government can deal more effectively without its 
hands  tied as was the case la st year, where there are disagreements?

Mr. Boyd. That is r igh t, sir. To put  us on a par with the other 
part ies to the agreement.

NTr. Moss. I think you made a very excellent statement. Those are 
all the questions I have, Mr. Chairman.

The Chairman. Mr. Brotzman ?
Mr. Brotzman. Ju st to follow up  on that point. Had this law’been 

in effect, Mr. Chairman, last year, at the time of the crisis what could 
the Board have done to correct the situation ?

Mr. Boyd. Well, first of all, Mr. Brotzman, there  would have been 
no crisis. Had this legislation been in effect last year, when on March 
18, w e issued our o rder disapproving  the IAT A agreement which had 
the effect of rais ing the fares by reducing the roundtrip  discount from 
10 to 5 percent, our carr iers  would have operated legally, lawfully  
within the terms of the bilateral agreement at the old rate, and the 
United Kingdom and Ita ly  and Spain and all these other countries 
would have, T am certain, said, “Tha t is all right . We want to go to 
arbitration.  But you have every r ight to operate at the old fare.”

So, there would have been no crisis.
As a matter of fact, this  is exactly what happened, Mr. Brotzman, in 

the case of the Canadian carriers, because Canada does have legisla­
tion, w hile their bilate ral is not in identical terms with ours, th eir bi­
latera l form, it is pract ically  the same, and the Canadian carriers con-
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tinned operating at the old rate, and they operated  without any 
restrictions.

So, I don’t think  there is any question there would have been no 
crisis had we had that legislation.

Mr. Brotzman. Now to sum up two key statements,  I think you 
made on pages 3 and 4, you r present authority , as I unders tand it, is 
to remove discrimination a fte r notice and hearing.

Mr. Boyd. Yes, sir.
Br. Brotzman. Now th is:  When you use the word “discrimina­

tion,” is this discrimina tion between two competing airlines  o r what 
does this mean ?

Mr. Boyd. No, sir ; this is discrimination in terms of the traveling 
public.

Mr. Brotzman. I see. Thi s has nothing to do with rates.
Mr. Boyd. Yes; it  does. It  does but it means discrimination or non­

discrimination; let me pu t it this way: Nondiscrimination means if 
you and  I  get on an airplane,  take the same trip , we pay the same fare 
and the fact you wear glasses and I don’t doesn’t have anything to do 
with it.

But  often—I shouldn’t say often, but sometimes a situation will 
develop where carrier  will say, “Everybody who wears hom-rimmed 
spectacles can fly at a 20-percent discount.”

Well now, tha t is not a legitimate distinction, and tha t is discrimi­
nation . I am being discriminated against; you are getting  the 
preference.

Mr. Brotzman. Thank you. Tha t is all, Air. Chairman.
The Chairman. Air. Dingell?
Mr. D ingell. No questions, Air. Chairman. Thank you very much.
The Chairman. Air. Hull ?
Air. Hull. No questions.
The Chairman. Air. Van Deerlin?
Air. Van Deerlin. No questions.
The Chairman. Air. Pickle?
Air. Pickle. No questions.
The Chairman. Air. Boyd, you mentioned in your  statement the 

auth ority of the Board on disapproval under section 412 of the present 
act, agreements relating to the  rates and tha t the carrie rs must then 
act individually when filing rates as required by section 414. I be­
lieve tha t is page 4 of your statement .

Air. Boyd. Yes, sir.
The Chairman. And you sta ted when they do so the Board is power­

less to prevent carriers from filing any rate  it chooses. It  may be 
wholly unacceptable from the  standpoint of conventional rate-fixing 
criteria.

Air. Boyd. Yes, sir ; it may be wholly unacceptable.
The Chairman. Yes. By tha t do you mean that when you do ap­

prove a  ra te agreement unde r section 412 you have approved  the rate 
from the standpoint of conventional rate-fixing criteria?

Air. Boyd. To the extent th at  it  is possible, Air. Chairman.
Now on internationa l rates  and fares the only information we have 

available to us is the information relative to the U.S.-f lag carriers.
So, we use them as a measuring stick, but  the fact  o f the matter is 

tha t we do not  know what the  economic situation is of the foreign-
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flag carriers. We assume tha t our carriers are models for this exercise 
and, i f the  fares proposed in the agreement makes sense related to  the 
U.S. carrie r figures, then  we approve them.

So, in tha t sense, it is based on economic criteria.
The Chairman. All right . By that  do you actually determine the 

jus t and—apply the jus t and reasonable cr iteria to our own carrier s?
Mr. Boyd. Yes, si r; yes, sir.
The Chairman. Do you have the usual type hearings and investiga­

tion, and require information to be filed, and so forth, to arrive a t tha t 
determination ?

Mr. Boyd. Oh, no ; but  I  don’t want to leave any inference here we 
normally  have any hearings in connection with tariff approvals, Mr. 
Chairman. We normally do not.

The Chairman. H ow do you arrive at the jus t and reasonable de­
cision ?

Mr. Boyd. Well, very simply because we have a number of recurrent 
repor ts which are filed by our carriers, which are available to the 
Board for ascertaining  what the earnings of the carriers are, and we 
star t, of course, from—we don’t set any of these fares in a vacuum. 
We have a history going back to 1939 or 1940, and we relate fare  
changes to a considerable extent to what the fares have been in the 
past. We have no formula , Mr. Chairman, to say that  a fare of 
a* dol lars is just and reasonable and a fare of x p lus $5 is un just and 
unreasonable.

There is a broad area  of discretion, and there has to be. We cannot 
predict  any more than the carr iers can precisely how much traffic they 
are going to generate on any given fare.

Everybody makes projections, but it is guesswork, and as often as 
not the guess is pre tty  far off. So you have to use discretion and we 
do use it.

The Chairman. Of  course, tha t is always a problem in the theory  
of ratemaking.

Mr. Boyd. Tha t is correct, sir.
The Chairman. Whether it is by your Board  or by the Inters tate  

Commerce Commission. But do you apply the same rule—ratemak­
ing criteria—on a rriv ing  a t interna tional rates tha t you do, at arriv ­
ing at domestic rates ?

Mr. Boyd. I would have to—I would like to ask Mr. Roth about  
this. My impression is t hat  we do not, in e ither  international or do­
mestic, require the carr iers to file supportin g material but that always 
in the domestic filings they do file s upporting material  and whether 
they do in internat ional  I  do not know.

Would you address yourself to that, Mr. Roth ?
Mr. Rotii. Yes, sir. I would sav, Mr. Chairman, that  general ly 

speaking we apply fair ly similar criter ia interna tionally  as we do 
domestically but not identically—not identical criteria .

This in part is rela ted to the difference in procedures that  are in­
volved ancl the very lack of suspension power in the hands of the 
Board in the case of inte rnational transportation.

The tariffs a re filed with the Board for either domestic or inte rna ­
tional fares at least 30 days in advance. In the case of the domestic 
tariffs the air carr iers are required by our tarif f regulations to make 
a prima facie case with whatever economic data  they wish to sub­
mit as their statement in support  of the particular air tariff.
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This, together with all other data available in the Board ’s files, 
would be utilized by the staff in analyzing the tarif f and in accord­
ance with established criter ia and principles which, generally speak­
ing, are generally similar to ICC principles for surface transporta­
tion ratemaking, the board reaches a determina tion whether  to exer­
cise its domestic suspension power.

In  the case of an international rate, the Board’s only jurisdict ion is 
related to the review of the agreement among the air carriers.

I think there, by virtue  of  the very nature of the process of unani­
mous agreements among a series of air carriers, the relatively more 
limited information wre have with  respect to the various air  carrie rs, 
extremely limited information as to the foreign a ir carries, the Board 
tends, in general, to give a greate r degree of discretion to the interna­
tional air  carriers.

But on the other hand, in situations where earnings  appea r to be 
adequate, the Board, I believe, would follow simila r criteria either 
domestically or internationa lly in passing upon the question of a gen­
eral fare increase, for example.

The Chairman. If  you were required by law to use the just and 
reasonable rule, could our carr iers  have charged the same fares in the 
transatlantic case?

Mr. Both. Do you want me to answer that, Mr. Boyd ?
Mr. Boyd. Yes.
Mr. Roth. Very definitely, sir.
As a matter of fact, we can furnish the committee with a record of 

earnings  for Pan American and TWA for their  t rans atlantic  opera­
tions for the 12 months ended March 31, 1964, and I believe that Pan 
American’s rate of earnings was between 11 and 12 percent, and TWA 
in part because they had virtually no income tax liabili ty due to loss 
carry forwards  from prio r years, earned well above 20 percent on in­
vestment.

The exact figures are the Atlant ic division of Pan American reported 
a rate of profit a fter  taxes of 11.9 percent on the total investment de­
voted to their  Atlantic division, and TWA ’s rate of profit  af ter taxes 
in this 12-month period was 25.9 percent.

This is the precise 12-month period in which the Chandler agree­
ment vetoed by the Board was to take effect, and it is the period during  
which a part of the rate increase of the Chandler agreement was 
effective.

I think certainly viewed by the results in tha t year, the two U.S. 
carrie rs clearly did not need the fare increase tha t was involved.

In  o ther words, I think there would have been just  and reasonable 
rates withou t the increased fares  that were involved in tha t period.

The Chairman. Well, of course, under the rule of ratemaking a 
carr ier must charge a tariff, and the agency involved is required under 
the law to approve the tariff th at  is just and reasonable.

In  other words, a return tha t would be considered reasonable on their 
investment. When th at ge ts to be too high then it is part  of the duty, 
it is the duty of the Board, for  example, to reduce it, isn’t it?

Mr. Roth. Yes, sir.
The Chairman. If  TWA as you have just mentioned as an example, 

makes 25 percent, isn’t tha t a little  beyond the jus t and reasonable 
rule ?

Mr. Boyd. Let me answer that , if I  may.
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Certainly it is, bu t there are a  couple of factors that  enter in here, 
Mr. Chairman.

One is th at the fares have got to be competitive. We can’t require 
tha t TWA lower it s fa res because the result  of th at would be, if  there 
were some way to require TWA to lower its fares and the others to 
hold their  fares  up because they are not making  a reasonable re turn, 
TWA  would get so much business it  wouldn’t know what to  do.

The Chairman. Tha t is precisely the reason, Mr. Boyd, tha t I 
raise th is question.

Mr. Boyd. Yes, sir.
The Chairman. You cannot apply  from a practical  s tandpoint the 

usual rule of ratemaking on just and reasonable in  the interna tional  
ratemaking of our own carriers where you do not have the authority 
to do something about the rates charged by other carriers.

Mr. Boyd. Well. I just have to disagree with you, Mr. Chairman. 
I shouldn’t say I disagree with you but the fact  of the matter  is we 
can’t do it in the domestic area. We have got carriers in the  domestic 
area who are making  a potful of money, and—we have one making 
15 percent for 12 months ended March, 15.4 percent afte r tax es; 16.3 
percent after  taxes.

But these car riers  are competitive w ith other carriers  and they are 
not the major  carriers  in the market.

I mean they are not the major domestic carriers.
Well now, we can’t force their  rates  down regardless of just  and 

reasonable because we would jus t put the others in a bucket if we do 
that.

So there has got to be—I mean you can’t have a situat ion where 
everybody earns the same thing;  they have different wage contracts.

The Chairman. I know but if you have a given route in this country 
on the domestic carriers, you take the entire across-the-board situa­
tion and arrive at a rate. That is the way you do what is j ust  and 
reasonable.

Air. Boyd. And some make more money than others on it.
The Chairman. Sure, we encourage tha t. We encourage efficiency.
Mr. Boyd. Th at is right.
The Chairman. Now, in arriving at an internationa l rate, do you 

take into consideration what other  or foreign carriers charge?
Mr. Boyd. Well, what they charge, yes. That is what  we are deal­

ing with, bu t what they are earning we don’t know.
The Chairman. No, you can’t take that into account.
Air. Boyd. But they all charge the same. There is no such thing as a 

fare  situation that  is out of kil ter where one car rier charges one thing 
and another carrie r charges something else, because it has got to seek 
its own level.

The Chairman. Where you have an agreement, as you have ex­
plained here, in an international  situation tha t is entire ly different, 
then you cannot apply the same rig id rules tha t you can in the field 
of domestic operations.

Air. B oyd. Well, that is certainly true because we don’t have all the 
information and we don’t have the jurisdiction  and tha t is why we 
asked for  discretionary  power, because we are not looking for trouble, 
Air. Chairman.

The Chairman. Or asking for it. . The final question is then, it is 
vour contention that you would not in any way penalize our carriers
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on the just and reasonable rule if  you were given this extended author ­
ity even though you are not permit ted to ge t all the information that 
would permit you to arrive at  the same kind of conclusion as you would 
on the domestic level ?

Air. Boyd. If  I  unders tand your question, Air. Chairman, I can as­
sure you t ha t we will not by vir tue of this law or any other law dis­
criminate in any way against our carrie rs nor penalize our carr iers 
in any way.

The Chairman. I  would not indicate that you would discriminate 
at all.

Air. Boyd. Yes, sir.
The Chairman. But I  was try ing  to find out i f under the auth ority  

and the requirement of the rulemaking, rate  rulemaking, would the 
carriers  under certain conditions be under much greater restric tions?

Air. Boyd. No, sir.
The Chairman. Thank you very much.
I want to compliment you on the statement you have made here to ­

day and thank you and your associates for the testimony you have 
given.

Air. Boyd. Thank you, Air. Chairman.
The Chairman. The committee will adjou rn until  10 o’clock in the 

morning.
(Whereupon, at 12:15 p.m., the committee adjourned to reconvene at 

10 a.m., Wednesday, Alay 20,1964.)
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RATES, FARES, AND PRAC TICES IN FORE IGN AIR 
TRANS PORTA TION— 1964

W E D N E SD A Y , M AY 20 , 19 64

H ouse of Representatives, 
Committee on I nterstate and Foreign Commerce,

W ashing ton, D.C.
The committee met, pursuant  to  recess, a t 10:10 a.m., in room 1334, 

Longworth House Office Build ing, Hon. Oren Ha rris (chai rman of the 
committee) presiding.

The Chairman. The first witness this morning, as we continue the 
hearings on international aviation will he the Honorable Nathaniel II. 
Goodrich, General Counsel of the Federal Aviation  Agency.

Mr. Goodrich.

STATEMENT OF NATHAN IEL H. GOODRICH, GENERAL COUNSEL,
FEDERAL AVIATION AGENCY, ON BEHALF OF HON. N. E. HALABY,
ADMINISTRATOR, FED ERA L AVIATION AGENCY

Mr. Goodrich. Mr. Chai rman, and Mr. Williams, the Administrator 
asked me to present the statem ent that  he had planned to make this  
morning. He regrets his in ability to be present. This statement is that 
of Mr. Ilal aby , the Adm inis trato r of the Federal  Aviation  Agency.

I appreciate the opportunity to discuss with you the very important foreign ai r 
rate  bills you are  considering today.

In 1901 the President appointed an Interagency Steering Committee composed 
of representat ives of the Federal Aviation Agency, the Bureau of t he Budget, the 
Civil Aeronautics Board, the Agency fo r Interna tional Development, and the De­
partments of State, Defense, and Commerce, for the purpose of directing a com­
prehensive study of the policy of the United States in the are a of international 
air  transport.

I had  the honor of chairing the Steering Committee.
The resul t of the Committee’s ef forts was a report to the Presid ent which pro­

vided the basis for his “Statement  of Intern ational Tran spor t Policy” of April 
1903.

In tha t statement  the President set forth his policy view's on every major 
aspects of international air  transporta tion. It covered air  routes  and services, 
capacity principles, air  car rier  policy, rates, competition among U.S. carriers , 
air  cargo development, and others.

The Presid ent’s recommendation, following the recommendation of our Inter­
agency Steering Committee report , was tha t Congress should adopt legislation 
“which would give the Civil Aeronautics Board autho rity, subject  to  approval by 
the President, to control rates  in international air  tran sport to and from the 
United States.”

The events since have proved the  need for the legislation which the President 
recommended and which is now' before the Congress.

Of the three proposals under consideration—H.R. 1716, H.R. 6400, and S. 
1540—1 am convinced tha t the admi nistration ’s proposal, H.R. 6400, is by far  
the best one. I have seen the very excellent analysis of th ese bills in Chairman 
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Boyd’s remarks to you, and I do not believe th at the reasons he gave for prefer­
ring H.R. 6400 need repeating. I merely want to give a strong second to what 
Chairman  Boyd has already said.

There is one question, however, which I would like to speak to specifically be­
cause I think it is a very important one. The question is whether the Board's 
ratemaking determinations should be subject to the approval of the President. 
As you know, H.R. 6400 provides for such Presidentia l approval. The Senate de­
leted the  provision in passing S. 1540.

The provision for Pres idential approval should be restored. The Interagency 
Steering Committee recommendation on this point was that it is “imperative” 
that  the President have this  review authority.  The committee deliberated on 
this  question at length and in the course of its deliberation considered all the 
advan tages and disadvantages of Presidential approval. The members, afte r 
that careful  consideration, unanimously approved the recommendation.

The President has the responsibili ty for the conduct of the Nation’s foreign 
affairs. Board decisions on ra tes  to be charged by foreign ai r carriers may have 
a significant impact on a par ticu lar foreign carr ier and on the foreign govern­
ment whose flag tha t car rier  flies. The President must not be deprived of his 
power to control tha t impact isfi in his judgment, foreign policy considerations 
require it.

We are  one government speaking as one, particularly  in our relations with 
other governments. The actions of one element of the  whole must be consistent 
with the actions of the others, and consistency can be assured only by establish­
ing a centra l control point. In this case, given the obvious foreign affairs as­
pect, the central authority should be in the President.

The Senate Commerce Committee report gives, as the reason for deleting the 
provision placing the final approval  of Board actions in the President, tha t there 
is no need to add to the responsibilities of the President matte rs technical 
in nature. While ratemaking mat ters  are technical, a consideration of the im­
pact of the Board’s actions could involve matters of policy bearing directly on 
the national interest, hence mat ters  of great  interest to the President. The 
technical matters will be left to  CAB.

The principle of Presidentia l approval in this area is not a new one. It has 
existed since the Civil Aeronautics Act of 1938 with respect to the Board’s 
statutory authority to issue, deny, transfe r, amend, cancel, suspend, or revoke 
foreign air  carrier operating permits, and to Board author ity to impose terms, 
conditions, and limitations in such permits (sec. 801, Federal Aviation Act). 
If the Board’s authority is to be extended to include authority  to determine 
rates in foreign air  commerce, as we believe it should be, the principle of 
Presidential approval also should be extended for precisely the reasons Congress 
found persuasive in subject ing the issuance of operating authority to Presi­
dential approval.

In conclusion, gentlemen, let me assure you tha t what we are always interested 
in is a safe system of air  transpor tation which serves the needs of travelers 
and shippers and serves them economically. This is in keeping with the philos­
ophy expressed in the Pres iden t’s April 1963 policy statem ent that  U.S. policy 
for the air transport industry “* * * must promote the welfare of U.S. carriers, 
an important element in our commercial life and a beneficial influence in the 
world’s air  transport system. It  must be appropriately mindful of the U.S. 
stra tegic  and political intere sts. Above all, it must develop for the passenger 
and the shipper of goods a sound, efficient system of air  transpor t.”

This legislation will help us greatly  in moving toward tha t goal.
The Chairman. Does th at conclude your statement?
Mr. Goodrich. That concludes the  Adm inist rator’s statement, Mr. 

Chairman.
The Chairman. Do you have any fur the r comment on tha t your­

self?
Air. Goodrich. No, sir ; we have no fur the r comments to add to the  

views the Administra tor asked me to submit.
The Chairman. Air. Nelsen ?
Air. Nelsen. Air. Chairman, I did not attend the hearings prior  

to today but I note the  main point raised here is the authority vested 
in the President.
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There  is not too much stated relative to the need of a ratemaking 
authority.  I would like to have the opinion of the witness as to  why 
we need this authori ty at  this time.

Have rates been going up or down ?
Mr. Goodrich. Well, sir, I  would prefer, in answering your ques­

tion to defer to the explantation tha t Chairman Boyd of the Civil Aero­
nautics Board presented to this  committee yesterday. The subject of 
ratemaking  is economic in nat ure  and primarily  in the jurisdict ion of 
the Board. The Adm inis trato r and the FAA thoroughly agree with 
the statement of need that  Chairman Boyd has presented to this 
committee.

The occasion for the need, as explained by him yesterday, is in 
part the report tha t was made by the Interagency Steering Committee 
to the Presiden t, which resulted in President Kennedy’s Apr il 1963 
statement of international  air  tra nsport policy, and which, quite coin­
cidentally, was followed by a dispute just about a year ago, between 
Great Brit ain  and the U nited  States over the ra tes t ha t should apply 
in internationa l air tran sport.

That dispute, and the inab ility  of the Civil Aeronaut ics Board to 
act constructively to resolve tha t dispute, are the reasons why this 
legislation  is sought by the Board.  Inso far as i t sees a need to have 
its au thority  to act defined more clearly, the Federal Aviation Agency 
agrees, and supports  its request. My purpose here this morning in 
presenting  the Admin istra tor’s statement was to speak principally to 
one element of that  request that  was deleted when the Senate passed 
the legislation  giving the Board that authority, specifically, the au­
thor ity of the President to approve rates tha t the Board would set 
under the bill the Senate adopted and which is before this committee 
in H.R. 6400.

Mr. Nelsen. You referred to the controversy that  existed within  
the United States and England.

If  we were to give to  our authorities here the rig ht  of ratemaking 
is it not likely tha t it would follow the same p atte rn—would follow 
in other countries?

Would we not be endangering the possibility of interference with 
our airlines that  fly to foreign countries ?

Wouldn’t we be up against the  same problem there ?
Mr. Goodrich. As I unde rstand the situation , Mr. Nelsen, most 

foreign countries do have such a power and  they do employ it in ac­
cordance with their  own national  policy considerations.

Basically, interna tional air  transport rates are set in the first in­
stance by the carriers themselves through the Interna tional A ir Trans­
port  Association, and those rates  normally go into effect unless one 
of the member countries finds reason to object.

The United States, thro ugh  the Civil Aeronautics Board is in the 
view of Chairman Boyd who is responsible for this  function, essentially 
without power to counteract or to react to what foreign countries 
might do in a completely effective manner.

Mr. Nelsen. In  the area of rates, have the rates been going higher 
or lower over the last 10-year period ?

Mr. Goodrich. Fran kly,  s ir, I don’t know the answer to tha t ques­
tion. I  would have to defer to the Board economic experts.

Mr. Nelsen. Thank  you ; no more questions.



50 AMENDING FEDERAL AVIATION ACT OF 19 58

Mr. W illiams (presidin g). Mr. Curtin?
Mr. Curtin. No questions.
Mr. W illiams. Mr. S ibal?
Mr. Sibal. I am very much interested in Mr. Halaby ’s s tatement 

because i t is very similar  to what I tried to develop when Mr. Boyd 
was here  yesterday, the Chairman of the CAB, and on the face of it 
I think Mr. Halaby’s s tatement is in conflict with Mr. Boyd’s testi­
mony. I would like your comment on it.

Now, you throughout this statement say tha t it is important  that 
the  President have the power to approve the decisions of the Board, 
and you make the point t ha t our foreign relations might very well be 
involved.

I gath er then you would feel tha t the  purely economic problems in 
terms o f the rates tha t the airl ines would charge, the American carriers 
would charge, and the—to people who ship and to the people who 
trave l, would have to give way to the paramount intere st of our rela­
tions with other countries t ha t would possibly be affected by the situa­
tion of foreign carriers , is that  correct ?

Mr. Goodrich. Sir, if I recall correctly, when Chairman Boyd com­
mented on tha t point yesterday he said i t was a very difficult question 
to answer in the  terms in which you s tate it. To provide  some back­
ground for your question, Mr. Boyd as Chairman of the CAB was a 
member o f the Interagency Steer ing Committee, whose report to the 
President resulted in the April 1963, statement on international air 
tran spo rt policy, and as Mr. Halaby ’s statement indicates tha t report 
to the President was unanimous.

I t did include a recommendation that th e P resident have the power 
to approve rates  set by the Board.

Mr. S tbal. I understand tha t.
Mr. Goodrich. And the point in my referring  to it is to indicate that  

Mr. Boyd does agree-----
Mr. Sibal. Let me read to you what Mr. Boyd said.
In  response to my question as to whether or not the views of the 

State Department and the President might not  carry  a good deal more 
■weight than the facts involved in terms of the  rate problem before the 
Board , Mr. Boyd said:

I don’t think your question is farfetched but I think we view our function as 
being s tated  in the law, and if the State  Department or the White House or De­
fense or  anybody else wants to make a representation to us we are glad to receive 
it, and if we think tha t thei r representation comports or thei r advice or sugges­
tions comport with what we should be doing under the law then we do it. If  we 
don’t agree with them we say, “Thank  you very much.”

Now, I think that that  is the  end of that particular answer. I  think  
that  th is is a contrary posi tion to what Mr. Halaby makes in his state­
ment.

Mr. Goodrich. Well, sir, my impression is th at C hairman Boyd did 
not intend  to take a position cont rary to tha t of Mr. Ha laby ’s. I think 
it  is-----

Mr. Sibal. I  don’t th ink  we can draw any intention. This  is what 
he said. Don’t you think that  s tatement is different from what you 
have read ?

Mr. Goodrich. No, sir ; I  don’t think  so because he was talking  about 
the Board’s reaction to views presented to i t by the S tate  Department 
or other  agencies of the Government and I don’t believe, as he ex-
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plained himself yesterday, that  he addressed himself specifically to 
what the President migh t the reaf ter do when the Board  reached its 
conclusions.

Mr. Sibal. Do you feel that  the Board could keep the decision­
making  process solely within the area of aviation if we make this de­
cision subject to the approval of the President.

Mr. Goodrich. Yes, sir, I  do, because the Congress has already

fiven the President power to review foreign air  carr ier permits issued 
y the Board, and tha t is contained in section 801 of the act.
I don’t think  the principle is any different.
Mr. Sibal. In other words, you are saying th at the ratemaking au­

thority  which H.R. 6400 would give to the CAB, would be kept within 
the area of aviation itself, even if the President had to approve it, is 
tha t what you are saying ?

Mr. Goodrich. Yes, sir, because I don’t thin k the area of aviation 
itself is completely dis tinguishable from all the factors tha t bear on 
its successful activity.

Mr. S ibal. What do you mean then in this  portion  of the testimony, 
if you will bear with me for just a moment :

The President  has  the  resp ons ibil ity for the  conduct of the Nation ’s foreign 
affa irs. Board decisions on r ates  to be charged  by foreign ai r ca rri ers may have 
a signif icant  impact on a pa rti cu la r foreign ca rr ier and  on the  foreign govern­
ment whose flag that  ca rri er  may fly. The Pre sident  must not  be deprived of 
his power to control that  impa ct, if  in his judgment foreign policy cons idera ­
tions  req uire it. We are  one gove rnment speak ing as one pa rticu lar ly in our  
rel ations with other governments. The  ac tions of one element o f the whole m ust 
be consistent  with  the  actions  of the othe rs and the  cons istency can be assu red 
only by establishing a cen tra l con trol  point. In thi s case given the  obvious 
fore ign aff airs aspects,  the  centr al au tho rity  should  be in the  Pre sident .

Now, how does that statement which I  am not arguing  with neces­
sarily—

Mr. Goodrich. Tha t is r igh t.
Mr. Sibal. Tha t is what these hearings are for, I  presume, to find 

out, but how does that  statement square with your statement of 2 min­
utes ago where you said you thought this decisionmaking authority  
would be kept stric tly within the  area of aviation ?

Mr. Goodrich. I believe I added tha t aviation in its operations is 
not completely divorced from foreign affairs elements, particular ly 
international air transpor tation. Tha t is the  reason why what I  tried  
to say was that  a decision could be kept within  the  framework of avia­
tion interests but those interes ts would have to be determined in light 
of the obvious foreign implications they possess.

Mr. Sibal. Would you say that any foreign implication, whether or 
not it specifically relates to aviation,  should be considered i f the Pres­
ident felt it was in the national interests ?

Mr. Goodrich. I would thin k so, sir.
Mr. S ibal. So, therefore, i t could be tha t there  would be other items 

involved besides aviation problems?
Mr. Goodrich. Yes. But  as I mentioned before, Mr. Sibal, I don’t 

think that  aviation, when it involves us in transportat ion in foreign 
countries, can be divorced from its  very obvious foreign affairs aspects.

Mr. Sibal. I respect tha t viewpoint but I am just wondering  what 
the CAB authority would really mean if we a re going to have the 
President  reviewing all the decisions with other considerations which
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Mr. Ila lab y liimself suggests he would have hi mind when he gives 
approval or withholds approval .

Mr. Goodrich. Sir, 1 don’t th ing CAB’s author ity would have any 
less meaning than it has today under  section 801 of the act where Con­
gress has  given the President author ity to approve foreign air  route 
actions of the Board.

Mr. Sibal. We are not hold ing hearings to wind up situations  where 
they have any less authority tha n they have today. I f  they had 
sufficient authority today they wouldn’t be in here asking us for H.R. 
6100.

Mr. Goodrich. No, sir. As I  understand it, they  feel there is a need 
to clari fy the ir author ity in terms  of setting internationa l rates, and 
that is the  purpose of H.R. 6400. The only point I  am try ing  to make 
in answer to your question is that  I see nothing inconsistent in Presi­
dential approval  under II.R . 6400 with Presidential approval pres­
ently provided under section 801.

Mr. Sibal. But how about whether or not you see anything  con­
sistent with  Presidential approval  and the author ity which the CAB 
seeks under H.R. 6400 ?

Mr. Goodrich. The authority  the CAB seeks under H.R.  6400 is 
phrased and framed in terms of accompanying Presidential approval.

I understand that to be the Board’s position and the position taken 
by Chairman Boyd yesterday and earlie r by him in the international  
air tran sport policy statement, an d the  considerations tha t preceded it.

Mr. Sibal. Well now, I  jus t wan t one or two more questions and 
then I will drop this.

Mr. Ila lab y’s statement furt her sa y:
The Sem ite  Comm erce Comm itte e re port  give s the rea son fo r delet ing  the  

pro vis ion  pla cin g final  app rova l of th e Boa rd  actions in the  Pre side nt  th a t there 
is no nee d to ad d to the re spon sib ili tie s of the Pr es id en t m at te rs  tec hn ica l in 
na tu re .

Whi le ra temak in g mat te rs  ar e tec hn ica l, a con sid era tio n of th e im pa ct of the  
Bo ard’s ac tio ns  could invo lve m at te rs  of  policy  hear ing  di rectl y on th e na tio na l 
in te rest hence m at te rs  of gr ea t in te re st  to th e P res ide nt.

So again,  doesn’t tha t seem to indicate that we may get into con­
siderations  from the President ’s poin t of view, I  assume under  the 
advice of the State Department or on the advice of  the State Depart­
ment, which might be quite foreign to  the part icula r ratemaking prob­
lem which the CAB had before it t

Mr. Goodrich. Sir, tha t is a ma tter  of judgment in any parti cular 
given case bu t as a m atter of p rinciple I would not tend to agree with 
the way you stated it.

I would think , if there are foreign affairs aspects to decisions by one 
or another agency of the Fede ral Government, the President, in his 
constitu tional capacity, certain ly should have the opportuni ty to 
review them.

Mr. S ibal. I agree with that. I want to make it clear I  agree with 
that .

Mr. Goodrich. I unders tand that.
Mr. S ibal. What 1 am not interested in doing is creat ing a problem 

for the CAB where they are  pu rpo rtin g to play one role which really 
is negated by foreign policy considerations, and we are not interested 
in an exercise of fu tility.
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Air. Goodrich. There again, si r, I  wouldn’t subscribe to the concept 
of Presidential action negatin g Board  actions because we don't know 
the form it will take. The pr incip le involved as I see it  is simply one 
of whether  the  Presiden t can exercise his constitu tional power of re­
viewing the action of any Government agency tha t has a possible 
foreign affairs aspect.

Air. S ibal. Thank you.
Thank you Air. Chairman.
The Chairman. Air. AIoss ?
Air. AIoss. No questions.
The Chairman. Air. S prin ger  ?
Air. Springer. You are the at torney for  the F A A, is th at right?
Air. Goodrich. Yes, sir.
Air. Springer. Now, have you been in consultation with  the legal 

counsel for  the CAB ?
Air. Goodrich. On frequent occasions, but I assume you are asking 

the question with reference to this part icular bill ?
Air. S pringer. Yes.
Air. Goodrich. Alembers of my staff have, in connection with the 

preparat ion of statements, yes, sir.
Air. Springer. Are you fam ilia r with the decisions th at  have been 

made in the past with reference to route lines, the g ran t of  route lines.
Air. Goodrich. No, sir, I  am n ot personally  familiar with  them.
Air. Springer. You are not acquainted then with the diplomatic 

background of these decisions?
Air. Goodrich. Only in genera l terms.
Air. Springer. Based upon that  experience what do you think was 

the under lying  factor in the gran ts on those routes ?
Air. Goodrich. I am not sure, Air. Springer, tha t I  understand your 

question.
Air. Springer. Are you fam ilia r with any of the diplomatic back­

ground  of grants  of those routes, specifically, one would be Air France 
nonstop from New’York to Alexico City.

Air. Goodrich. No, sir, I can’t say that I  am personally fam iliar  with 
those.

Air. Springer. Are you fam ilia r with A ustralia’s wha t is the name 
of that  line, Dr. Stevenson, Quantas, are you familiar  with any of the 
diplomatic background of those route grants ?

Air. Goodrich. No, not in term s of that  specific route, I am not.
Air. Springer. In  other w ords, then, you don’t have any knowledge 

of an area in which gran ts were made from a diplomatic basis of 
route ?

Air. Goodrich. No, sir. I have not been engaged in any of tha t 
Government activity.

Air. Springer. When you are talking about foreign policy here, 
is it  your thought that  the power, we will say, of the White House to 
either review it or to cancel it, would be based upon the same kind of 
diplomat ic background tha t was granted to routes ?

Air. Goodrich. Well, if I understand you correctly, Air. Springer, 
I  would say tha t the White House, and the Pres iden t in his consti­
tutiona l capacity in the field of foreign affairs, would have a very 
deepseated interest in considerations underly ing the gran t of routes, 
and I thin k the Congress has agreed in section 801 of the act.
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Mr. Springer. Well, this is the area tha t disturbs  me most in this 
proposal that  you have, and may I say this is free from politics. I 
thin k there were just as many mistakes made in the Eisenhower admin­
istration in the grant of the routes as there  ever have been with any 
Democratic  administration.

So, this is not political in any sense.
As a mat ter of fact, most of these route grants were made while 

Eisenhower was in the W hite House. But  the point  I  wTant to make is 
I am familiar  with the diplomatic maneuvering and I want to say in 
my opinion tha t many of these grant  routes were made on diplomatic 
bases in which they granted some of these routes for  some other reward 
we might get unrelated to the whole air industry.

Do you see what I mean ?
Mr. Goodrich. Yes, sir.
Mr. Springer. Do you think tha t there ought to  be power to reside 

in the W hite  House and may I say it isn’t made in the White  House, 
it merely goes up there, and it is made over at the Sta te Department , 
tha t they ought to have the rig ht to say whether a fare  should be 
granted to cancel or modify it or whatever it is, based upon some 
diplomatic maneuver which the  United States might  be engaged in 
with France , England, or the  Dutch or Aust ralia  or some other 
country ?

Mr. Goodrich. Sir, I thin k the way you phrase the question consti­
tutes a pretty persuasive reason for answering “Yes,” because if the 
prime ingredients are d iplomatic fac tors i t would be pre tty  important  
for the President to have the power.

Mr. S pringer. Do you think then  that  the rights of airlines, as a free 
enterprise operations, ought to  be subjected to these diplomatic maneu- 
verings a t their  price, at the price  of them ?

Air. Goodrich. Well, your question contains an assumption tha t I 
can’t agree with or even comment on because I  don’t know that  there 
is a price they must pay.

Mr. Springer. If  you don’t know tha t then you don’t know the 
background but I am calling that to your attention because I do have 
that background and tha t is exactly what was done.

Many of the Congressmen objected to tha t publicity on the  floor and 
made statements to that effect tha t we did not th ink tha t airline routes 
ought  to be the subject of bargainin g which—by which the State De­
partmen t relieves themselves of a problem with some other country 
by granting a parallel route or route tha t some country doesn’t have.

Now, I want to read to you from the fifth annual r eport which is the 
last one in 1963 these words. This is from page 84 and 85 Inte rna­
tional Aviation Activities new statement of international air tran- 
por t policy.

Air. S ibal. Air. Springer, what publication is that?
Air. S pringer. This is the F if th  Annual R eport of the  Federal Avi­

ation Agency.
At  page 85,1 am reading:
Marked emphasis was placed throughout on the necessity fo r keeping the en­

vironment of international air  transp ort  indust ry as f ree as possible from rest ric­
tions. whether imposed by Government or inte rcarrier agreements.
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Now, this sentence.
U.S. policy, the  sta tem ent made  c lear, is to push  for  condit ions in which U.S. 

intern ational ai r ca rri ers can thriv e, to wit, an atmosphere of free  ente rpri se.

Now, do you believe tha t our airlines, which are a free enterprise 
system, can exist and thri ve in an area which is subject, we will say, 
to the State Department setting their rates ?

Mr. Goodrich. Mr. Springer, tha t is a difficult question to answer 
because I don’t assume that the State Department would succeed in 
usurping the statu tory  functions of the CAB.

Furthermore, as Chairman Boyd explained the situation tha t oc­
curred  last year, in his testimony yesterday  to this committee, it 
seemed to  me he was saying that H.R. 6400, if  it had been available 
last year to the Board , would have enabled American air carriers in 
interna tional air  tran sportat ion to compete more effectively in the 
situa tion tha t developed, because as I  recall it, American air carrie rs 
had a roundtrip reduced air  fa re they were prevented from retain ing 
in effect by virtue  o f the  agreements t ha t were reached at Chandler, 
Ariz.

I think Chairman Boyd made it perfgec tly clear tha t if the Board  
last year had the author ity provided in H.R. 6400? the Board would 
have been able to make it possible for American air  carriers to com­
pete more effectively with  foreign air  carrie rs in interna tional air  
transportation.

As it was, American ai r ea rner s had no recourse but to fa il to make 
available to the  travelin g public the reduced ro und trip  fares th at oth­
erwise they could have provided.

Mr. Springer. Now are you ta lking  about when the  Brit ish Govern­
ment canceled our righ t fo r landing ?

Mr. Goodrich. Yes, sir.
Mr. Springer. Do you th ink the decision made by the  State  Dep art­

ment and I  am still st ating the State  Department  because that is where 
the decision is made.

The Pres ident only executes it. I don't mean he doesn’t know about 
it. But th at is where the negotiating  is done, in the State Department.

Do you think tha t would have made it more feasible for the Ameri­
can carriers  to operate  if they had that decision to make ?

Mr. Goodrich. Mr. Spr inger, again, in dicat ing my inabil ity to agree 
with your basic assumptions where the decisions are made, I  do thin k, 
to answer your question-----

Mr. Springer. Where  do you think decisions-----
Mr. Goodrich. Th at the American carriers  would have been able to  

compete more effectively because, as Chairman Boyd explained yester­
day, foreign air  c arrie rs tend to be higher cost of operation carrie rs, 
and we believe tha t our  American air  carrie rs opera ting as they do 
under a free competitive enterprise  system do operate more econom­
ically. The proof of the  pudding, I suppose, is the fact tha t they 
were able to offer lower round trip  fares but were prevented from 
doing so because the CAB could not back them up in the situa tion 
tha t developed as a result  of the Chandler conference.

Mr. Springer. Well, now, do you think that is exactly what the 
State Department is goin g to back them up when they s tar t lowering 
rates?
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Mr. Goodrich. Sir, I liave no doubt but th at the State Department 
would at all times act in the very best national interests.

Mr. Springer. Now may I say that  if this had occured, and they 
had had th at power, I th ink the S tate  Department would have caved in 
on the question of whether—this is my opinion—would have caved in 
on those rates, because it was extremely embarrassing to the State 
Depar tment , tha t they can have this  power of decision to make that 
they should have.

It  merely means this, that  if  they  decide to pu t in fare rates and the 
State Department doesn’t want tha t and the State Deparment doesn’t 
think tha t diplomatically  is going to work out in their scheme of things 
they cancel it, doesn’t it?

Air. Goodrich. Mr. Springer, based on my-----
Mr. Springer. Can they or not  ?
Mr. Goodrich. Sir, I  don’t know whether they can do anything uni­

laterally . Aly opinion is, if there  are differences of opinion among 
Government agencies, there are always many opportunities to get a 
thorough discussion of the merits in the White House before the Presi­
dent makes the final determination.

Air. Springer. I am just giving you my opinion from only what I 
have seen under three adminis trations .

Air. Goodrich. I understand, sir.
Mr. S pringer. They want this  power they didn’t have a year ago to 

relieve them of an embarrassing s ituation and to force the carrie rs here 
to go along with what decision they make in the State  Department ,

Air. Goodrich. Sir, th is legisla tion is not phrased in term s of giving 
the power or  authority or the decision to the State Department, It  is 
phrased  in terms of giving the approval authority to the President .

The Chairman. Will the gentleman yield?
Air. Springer. Yes; I  will yield.
The Chairman. There was some discussion about this  yesterday 

which the gentleman raises appropr iately, but I believe tha t our own 
companies wanted to reduce the rates as had been suggested but they 
could not reduce the rates.

In other words, they were not forced into this,  but wanted it them­
selves but cannot do so because the foreign nations they were serving 
demanded that  they charge higher rates.

I believe tha t was the issue that  was developed yesterday.
Air. Springer. Alay I ask the gentleman this question? If  you 

gave the  President this power, then can he make that decision, can he 
make the  decision on which the rate would be based?

Air. Goodrich. Sir, his power would be a power to review and 
presumably to disapprove if the  recommended rates weren' t compat­
ible with  other  considerations brought to his attention.

Air. S pringer. All right .
Then he would have the power to cancel the  rate, wouldn’t he?
Air. Goodrich. He certainly would have the power, Air. Springer, 

to bring these other factors  to the attention of the ratemaking 
authority.

Air. Springer. "Well, I asked you, does he have the power to  cancel 
it or not under this legislation ?

Air. Goodrich. I would like to refer  to the  bill if you don' t mind.



AMENDING FEDERAL AVIATION ACT OF 195 8 57

The Chairman. Well, under the bill, the answer is quite clear if 
the gentleman will permit , under H.R . 6400; yes, he would, under the 
Senate bill he would not, under the Williams bill he would not.

Mr. Springer. Th at is the  first question.
Now the second question I ask the gentleman, does he have the 

power to modify the ra te ?
Nlr. Goodrich. Not in express terms, Mr. Springer.
Mr. Springer. I beg your pardon ?
Mr. Goodrich. Not in  express terms.
Mr. Springer. Well, in your opinion then, from what you see in 

looking a t that law, does he indirect ly or is it clear whether or not 
he can modify the rates  ?

Mr. Goodrich. Sir,  my opinion is that the course that  would develop 
afte r Presidential review would be a reconsideration by the Civil 
Aeronautics Board.

Mr. Moss. Will  the gentleman yield at that po int ?
Mr. Springer. Yes.
Mr. Moss. I think you have to ready H.R. 6400 with the Bermuda 

agreement.
Mr. Springer. With  what ?
Mr. Moss. With the Bermuda agreement and you have to specifically 

read it with parag raph (e) and paragra ph (f)  of the agreement, be­
cause under p ara graph (e) in the event the  authority  is given by the 
Congress to the CAB to regulate these rates,  there is already provided  
for an arbi tration procedure on a disputed rate  brought about by 
failure of the CAB to approve it.

Mr. Springer. Let  me ask you that.
Mr. Moss. Only following tha t would the mat ter be refer red to 

the President.
The Chairman. Le t’s get all of the  facts in, not only the Bermuda- 

type agreement. It  would depend upon whatever the agreement was, 
and what bilate ral agreement with a par ticu lar country involved. 
Yesterday’s hear ing developed tha t most of the nations have a 
Bermuda-type agreement.

There are several nations t ha t have a different form, and different 
type of agreement from the Bermuda-type agreement.

So, whatever the agreement would be with  a part icular country 
involved, the procedure under this bill would have to follow. I be­
lieve that to be righ t.

Mr. Goodrich. Yes, sir.
Mr. Springer. I s there  any direct answer to my question ?
Can there be any direct answer as to whether or  not he can modify 

an agreement ?
Mr. Goodrich. Read ing the bill as it  stands today, I would say no, 

sir, except through subsequent action of the CAB.
Mr. Springer. Except through subsequent action of the CAB.
Mr. Goodrich. Of  the regulatory au thority.
Mr. Springer. I take  i t then tha t he could cancel. I am tryin g to 

get the train  through which the events could go.
First, if he wanted to he could cancel it  or he could approve it. If  

he canceled it it goes back to the CAB fo r fu rth er hearings, is tha t your  
opinion ?
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Mr. Goodrich. He would disapprove, sir, and I assume then the 
Board would reconsider.

Mr. Stringer. And it  would go back to the CAB for fur the r 
hearings ?

Mr. Goodrich. In the B oard’s discretion.
Mr. Springer. In  the Board ’s discretion.
I f  the Board comes up  with another decision does that  go back to 

the  President?
Mr. Goodrich. Yes, sir.
Mr. Springer. That is all, Mr. Chairman.
The  Chairman. Mr. Long?
Air. Long. No questions, Mr. Chairman.
The Chairman. Air. Glenn ?
Air. Glenn. I have no questions, Air. Chairman.
The Chairman. Air. Ja rman?
Air. J arman. I have no questions.
The Chairman. Air. Keith, have you had an opportunity or do 

you have any questions?
Air. Keith. I regre t to  say. Air. Chairman, tha t I haven’t sufficient 

background at  this point  to ask any questions.
The Chairman. Mr. Curti s ?
Mr. Curtis. No questions, Air. Chairman.
The  Chairman. Mr. Pickle ?
Air. P ickle. I would like to ask the  chairman, I  was here part of 

the hearing yesterday, are the facts in the record, Air. Chairman, with 
rega rd to what actually happened  with the B ritish  about a year ago? 
We keep referr ing to the dispute tha t occurred then and apparently 
this  legislation has arisen pa rtly  from tha t incident.

Now, if the facts have been put in the record then  I  will get that in­
formation from the  record.

The Chairman. Air. Boyd, Chairman of the Board, discussed it 
some yesterday. This witness wyould have very li ttle  information and 
background on it himself since his agency was not involved with th at 
directly.

Air. Tipton will be on as the next witness, and representing the 
airline industry including the two, one or two companies tha t were in­
volved, I am sure he will give us a complete rundown.

Air. Pickle. That is fine, Air. Chairman.
The Chairman. Mr. Sibal ?
Air. Sibal. I have questioned, Air. Chairman.
The Chairman. Air. Cunningham ?
Air. Cunningham. No questions, Air. Chairman.
The Chairman. Air. Brotzm an ?
Air. Brotzman. No questions.
The Chairman. Air. Goodrich, thank  you very much.
Air. AIoss ? Air. Rogers ?
Air. Rogers of Florida. No questions.
The Chairman. Thank you very much.
Air. Stuart Tipton, president of the Air Transport Association of 

America.
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STATEMENT OF STUART G. TIPTON, PRES IDENT, AI R TRANSPORT 
ASSOCIATION OF AMERICA

Mr. T ipton. Mr. Chai rman  and members of  the committee.
The Chairman. Mr. Tipton, you may proceed.
Mr. T ipton. For the record, my name is S tuart  G. Tipton. I am 

president of the Air  Tra nsp ort  Association of America which repre­
sents substantia lly all of the certificated scheduled airlines  of the 
United States.

Mr. Chairman, I would like to submit an extensive statement on 
this subject which we have prepared in an effort, to clar ify the many 
issues th at arise here, and to make a fai r statement of our position.

Our  statement is long, and  if it is sat isfactory with  you and with  
the committee, I will file this  statement and proceed on the basis o f 
touching on the  salient issues and seeking to utilize  less of the com­
mittee’s time.

The Chairman. Yes, you may do so. Your full  statement will be 
included in the record together with the attachments.

Mr. T ipton. Good. Tha nk you, Mr. Chairman.
The Chairman. And you may proceed.
Mr. Tipton. The committee has heard a good b it of testimony on 

this legislation, and i t will be my purpose to avoid repetition, and thus 
I will plunge as quickly as I  can into the issues as they present them­
selves to the committee.

The Air  Tran sport Association’s position with respect to the bill 
supported by the Civil Aeronautics Board and by the FAA  is thi s: 
We do not believe tha t the  bill is a sound one. We believe tha t the 
committee should not rep ort  it. We believe t ha t the legislation will 
not work.

Here  is why we think the bi ll is unsound.
It  breaks down into four reasons, and I will state them as quickly 

and as clearly as I  can.
The first reason is tha t the legislation which purp orts  to provide 

for the fixing of rates in internationa l operations is fundamentally  
in conflict with the facts of international air transportation, as we 
know them, and as they are.

It  is fundamentally in conflict with them because it purp orts  to 
give one government the power to fix international rates when it 
is perfectly clear tha t any route in the international field or any 
rate has two ends to  it, one located in the United States , one located 
in a foreign country.

Both the United State s and the foreign country concerned have 
thei r own ra te philosophies, thei r own power of determination, and 
the ir own sovereignty. They  both have those interes ts and those 
powers to deal with  any rate tha t is proposed.

No one government can impose its will on o thers successfully. No 
one government can fix a r ate  as it  applies in intern ation al operations.

Now, I have oversimplified this when I have said there are two 
governments involved, because in most rates there are far more 
governments than t ha t involved, because any ra te in the international 
field is affected by a variety of other rates, a rate to Rome affects 
the rate  to London because the trip  offered is New York, London,
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Rome. It  affects the rate to Fr an kf ur t which often is New York,
London, Fra nk furt,  and possibly on to Rome.

You follow tha t course, and you obviously, with respect to any 
rate structure, involve not merely two governments but many gov­
ernments, so t ha t essentially the ratem aking  process in the inte rna­
tional field is and has to be a multila tera l problem.

So, when you take tha t fact of life into account, it becomes rea­
sonably clear tha t neither the United States nor any foreign  gov­
ernment can fix internationa l rates.

Inte rnat iona l rates by their very natu re are the product  of negotia­
tion. There  is no way th at anyone can get around that.  This  com­
mittee cannot legislate for the Uni ted Kingdom, and our Congress *
cannot legislate for the United Kingdom.

The House of Commons cannot legislate fo r the United States. So, 
tha t when you come right down to it, what we are talkin g about is a 
subject which only yields in its solution to internat ional negotiation.  *
Tha t is the No. 1 reason why this proposed legislation, H.R. 6400 is un­
sound, or to pu t it possibly more precisely, unrealistic.

Second reason: If  the Board purp orts  to exercise this power, in­
evitably the exercise of this power will become fashionable. Other 
governments seeing the United State s attempt to exercise its sover­
eignty in thi s fashion necessarily leads to thei r doing the same thing.

The result of tha t also necessarily is that  the fixing, the establish­
ment of rates  in the international field, becomes constantly a subject 
of governmental dealing.

At the p resent time, as you know, the basic method of establishing 
rates in the internat ional field is through a conference of carriers 
who work out these highly complex problems, subject to approva l 
by governments.

If  we change tha t to a governmental process, as this legislation 
inevitably would do, rates would be fixed not by a conference of 
carriers  but by a conference of governments.

Now, the difficulty with tha t is manifold. In  the first place, the 
fixing of rates should be a manageria l function of the carr iers who 
charge them and who are responsible, in our case, in the case of U.S. 
carriers, at least, who are responsible to thei r stockholders and di­
rectors fo r success.

In  addi tion, i f governments undertake this responsibility inevitably i
it becomes in part political, because these governments, among them­
selves, have endless axes to grin d with each other, and it  would be 
impossible to exclude these extraneous  matters from these rate  dis­
cussions. It  would be impossible and it wouldn’t be done. »

The United States in order to achieve a rate objective would 
probably be—would probably find itself having introduced into the 
discussions such things as foreign aid problems or problems of mili­
tary  bases. Inevitably that  would happen.

So th at it is definitely in the U.S. interest to keep th is away from 
intergovernmental responsibility to the major extent that  we can.
This bill moves in the direction of transfer ring  it to governments; 
and that is the  second reason why it is unsound.

It  has been said here several times tha t other governments have 
this same power to fix international rates and thus the United States 
should have it. Those statements, I believe, have been based upon
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an inadequate review of the actual  laws of the foreign countries. We 
have so reviewed them as best we can. It  is difficult. But we can 
find only a very few governments, four to be exact, tha t have this 
power to fix internat ional rates. Other governments do not have it.

For  example, the United Kingdom does not have it. So tha t we 
mustn’t proceed on the basis th at it is settled tha t other  governments 
have this power. They have powers of a variety  of sorts, but they 
don’t have th is power to fix rates.

Tha t is the second reason why we think this legislation is unsound.
The thi rd reason: Inevitably  when you sta rt out to provide for 

the fixing of rates our form of government and our legal process re­
quires hearings, notice, hearings, proceedings before you can fix a 
car rier ’s rate.

Now, let us take an example, the North Atlantic where we have 19, 
I th ink, foreign car riers as well as 3 of our own.

There you have a major rate  proceeding. If  the United States 
were to start  exercising its power under this bill to fix a rate, they 
would be sta rting  a hearing which would involve these many carriers 
backed by their many governments, and I don’t know when the hear­
ing would ever end. We had a relatively simple problem here some 
years ago when the Civil Aeronaut ics Board decided to investigate 
and fix the rates for our domestic system for they weren’t involved 
with other governments, they weren’t involved with any conflicting 
things  of that  sort.

It  took 4 ^  yars to get the proceeding over with.
The Chairman. What was that , I didn’t get that  ?
Mr. Tipton. Tha t was the general passenger fare investigation of 

some years ago. I was making the point tha t it took us 4 ^  years to 
run through a domestic rate proceeding.

Under th is legislation, it  provides for an internat ional rate  proceed­
ing of far more complication t han  tha t, so that  you could expect those 
proceedings to go on a very long time.

Now, in the international  rate  field where rates have been chang­
ing annually over the past 18, 20 years, it would be quite impracticable 
to utilize this rate fixing machinery, and the machinery, if you are 
going to fix rates surely our carriers would insist tha t they were en­
titled to a hearing, and so th at  the procedure here provided—an essen­
tial procedure if rates are to be fixed, is so clumsy and awkward that  
it cannot be applied in the internatio nal field.

The Chairman. I raised tha t question with C hairman Boyd yester­
day, Mr. Tipton, and I  believe the record shows that  he indicated there 
would not be these long, drawn-out hearings and proceedings.

Mr. T ipton. I only refer to what the statute provides. It  provides 
for hearings, as it must, and, of course, there is a provision in this 
statu te as well as the provision of the domestic law on the  same subject 
tha t they must complete the proceeding in 6 months.

But no proceeding has  ever been completed in 6 months. The pro­
ceeding goes on and on as I  have said. The general passenger fare 
investigation  went on 4 years, I think Mr. Boyd was taking an un­
realistic point of view.

The Chairman. Mr. Boyd said yesterday he thought thei r limita­
tion would be suspension a uthority for 6 months, 180 days. He did 
try  to  explain it some, and I wasn’t altogether sure tha t it was clear,

4 6 -4 09— 65 ------5
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but do you agree with him that 6 months would be the maximum 
authority of suspension ?

Mr. Tipton. I’nder the bill as proposed, and under the domestic, 
corresponding domestic statu te, the Board  can suspend the rate pro­
posed for 6 months, but in the Board’s reviews of these rates, they have 
never managed to get the proceeding done in 6 months that I  recall, 
and the carr ier then comes forward and “voluntarily” extends the 
time of suspension. It just seems to me quite clear that the procedure 
here is fa r more complex than the chairman thought.

Now, to go to the fourth  reason, and this reason gets a little com­
plicated.

A basic difficulty with this legislation is t ha t while it purports  to *
give the Board the right to fix and regulate the rates of foreign-flag 
carrie rs as well as American-flag carriers, the net effect of legislation 
when combined with the Bermuda agreement has the result of taking  
away from the Board thei r power to regulate the rates of foreign-flag carriers.

Now, the reason I say it gets a l ittle  complicated is because of the 
relationship between this legislation and the Bermuda agreement.

In the Bermuda agreement, and I will t ry to cover this quickly be­
cause it has been covered before, in the Bermuda agreement, it was 
anticipated when tha t agreement was written  that there would be 
disputes among governments and carriers on rates.

It  was obvious, and they provided for it. It provided that  in the 
event of a dispute the governments would get together, discuss the 
matter , if they couldn’t agree in discussion, then they would submit 
it to arbi tration, the issue to arbit ration, and when the arbit ration 
was over, they would do their best to use their  powers to carry  into 
effect the arbi tral award.

That  is the way these disputes were supposed to be settled.
Well, obviously, there was going to be a considerable period d uring 

which th is arb itrat ion was going on. One just took place over a route 
problem and it took 18 months to finish. A rate arbi tration problem 
would take longer than that. So, there was a long period, and the 
fellows who were dra ftin g the agreement had to make arrangements 
for what was going to happen to the disputed rate while all of this talk ing was going on.

So, they provided two different ways of dealing with it.
If  the Board had ra te-fixing authority the disputed rate would con- *

tinue in effect all during  the talking. If  the  Board did not have ra te­
fixing au thor ity the government that was objecting to the rate could 
insist upon its suspension during this argument.

Now, a t the p resent time, since the Board does not have rate-fixing <1
authority  the disputing government does have the power to insist 
that  the rate  be suspended.

If  this bill is passed, however, the other provision comes into effect, 
and the complain ing government is bound—the carri er offering the 
disputed ra te can continue that in effect.

Well, we regard tha t effect as a very bad one from the standpoint 
of this legislation.

Chairman Boyd yesterday—I have reviewed his statement—he 
thought that  it was a very good effect in tha t we are fundamentally in 
conflict with the cha irman’s position.
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The reason that the Board  thinks tha t it would be good to be able 
to continue a dispu ted rate  in effect du ring the discussion is th at this 
sort of thing could happen . They could fix an American-flag car­
rie r’s ra te at a level lower than tha t desired by foreign governments, 
and then insist that  those foreign governments that  didn t like it 
nevertheless permit i t to continue. That is the reason that Mr. Boyd 
thought tha t this bill was good.

In other words, what  he was saying was under that  provision 
we can shove a low rate  down the th roats o f complaining governments 
abroad.

Now, I think before accepting that  conclusion we had better analyze 
it a littl e b it because in the first place, I don’t believe th at the United 
States  is really going to  shove these rates down the  throats of foreign 
governments.

A great international  ruckus would result, negotiation would take 
place, we would be r igh t in the same position we are r ight  now.

Mr. Moss. Mr. Chairman, I wonder if I might ask a question at this 
point?

The Chairman. Mr. Moss?
Mr. T ipton. Certainly.
Mr. Moss. Isn ’t the assumption tha t we would have the righ t to do 

tha t which you call “shoving down the thro at" very precisely spelled 
out in the Bermuda agreement ?

Mr. T ipton. Yes, sir.
Mr. Moss. And contrariwise,  is not the  action taken by Britain con­

templated and authorized in the Bermuda agreement, because in sec­
tion (f)  it expressly s tates tha t the government objecting to the con­
trac ting  p arty  may take such steps as it may consider necessary ; it is 
very broad, and they are all sanctioned by the agreement.

And certainly we must assume we are going to operate under some 
form of agreement, and if, as was contemplated at the time of the  Ber­
muda agreement, the authority  here sought is given to the CAB, then 
the right to have the new rate in effect provisional ly is also provided. 
So the question you raise then would go to the question of abrogation 
of the agreement by the governments now signatory to them, or agree­
ing to international air commerce under the terms of that agreement. 
If  we reach tha t point, of course, we have no kind of agreement, and 
it is a matter then of governments attem pting to undertake to reach 
new agreements.

But  if we are to proceed under international law, as agreed to by 
the contracting parties, then the position of the Chairman of the CAB 
is well founded on the agreement it self, and what you contemplate is a 
course of action abridging the agreement rath er than  adhering to it.

Isn’t that true ?
Mr. T ipton. No.
Air. Moss. Well, you say, the next s tep : would a government agree? 

Would a government permi t? The governments have agreed, would 
they permit  it? Would  they then honor their agreement? If  they 
didn’t then we would have an abridgement of the  agreement.

Mr. T ipton. That is righ t.
Now, there is no question tha t what Mr. Moss has  said is tru e with 

respect to those governments t ha t have signed this  rate  provision and 
a very  large number of them have. They have agreed if this legisla-
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tion is passed they would permit a low ra te offered by an American carr ier, even though disputed, to continue in effect. The question I raise at this time is whether or not this result would actually be ac­cepted without substantial international controversy, even though presently  provided, whether it would be accepted without interna­tional  controversy, and 1 think that, in my judgment, it would not.Mr. Moss. Mr. Tipton, we accepted it very reluctantly, last year. I know that  I  as an American felt rath er embarrassed tha t the Brit ­ish Government would threaten  to confiscate our property, but she made the threat , and we finally backed down because really we had agreed to back down.
It  was provided for in the agreement.
We didn’t like it but we did it, and if these governments have entered into the agreement  in good fai th, and we should assume that  most of them have, there are governments I wouldn’t concede good fai th to under any conditions, but most of those of concern to us I feel would honor in good f aith as we have the agreement we entered into.Mr. Tipton. I thin k tha t my point is not directly in conflict with Mr. Moss.
My point is not tha t they would ignore or violate the agreement. My point is t hat  it would not be accepted without controversy, the action of the United Sta tes in effect in insisting they accept this fixed rate  and,abidesby it, and would create internationa l controversy that we would find difficult to deal with, possibly leading to the abrogation or denunciation of agreements, the insistence upon change.It  would induce controversy tha t need not be had.
That is my point here, tha t when you fix rates, without regard to what the agreement provides—20 years have passed since that agree­ment was signed—that is a pret ty hard  blow to strike under these circumstances.
The question I  am raising is, first, would our Government ever do it, and second, would our Government be prepared to meet the inte r­national controversy which I am confident would arise, because feel­ings were strong dur ing this discussion the various governments had with respect to rates a year ago, and they would be equally strong in the event that we sought, our Government sought, to utilize this power.I am confident that,  and here I am not charging and government-----Mr. Moss. I would jus t like to see our Government have occasion to be a little more insistent at  times.
Mr. Tipton. They can be insistent. They can be insistent without utili zing  power of this k ind, because this raises what I  regard as a sec­ond major objection to thi s conclusion. It  has been pointed out that if this law is passed a foreign government will not be able to inte r­fere with a U.S. carrier’s rate proposal.
But  let s look at it from the other side. The U.S. Government will not be able to interfere with a foreign-flag car rier ’s proposal either.Xow, I think that we have to consider the problem from a relatively long-range basis and consider all facets of it, and not just one.At  the present time th e problem is getting the U.S.-carrier's objec­tives of lower rates across agains t foreign-flag carr ier opposition. That is the present si tuation, and the bill looks good from that  stand­point.
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But. le t’s look down the  road a li tt le  b it to a possible circum stance , a 
circum stance  th at  cannot  be ignored , in which the Uni ted Sta tes  
obje ctive will lie to try  to  avo id ha vi ng  foreig n-f lag  ca rr ie rs  assaul t 
U.S . car rie rs  with  des tructive  ra te  com pet ition.

Now, it  seems at the  momen t th at  th at  isn’t  l ike ly to  happ en . Bu t 
we have to rem ember  th at we are legisla tin g here fo r a conside rab le 
per iod , and the pos sib ilit y—all of  th e elements  jo in  toge ther  here to 
make this  a definite possibil ity  for  the  fu ture.

U.S . ca rr ie rs  are  pr ivately  financed, pr iva tel y owned ca rri ers, un ­
subsidized by t he ir  Government . We are  facin g abro ad , car rier s h eav ­
ily su pp or ted by th ei r government., in many cases by ca pi ta l co ntr ibu­
tion s, in othe r cases by ac tua l op er at in g expense co ntr ibuti on s, many 
times wholly owned, usually , a t least pa rt ly  owned by thei r 
gov ernments .

In  a dd ition  we h ave  developments  ab roa d that, have been well un de r­
stoo d an d wel l reco gnized, in wh ich  foreig n-f lag  c arrie rs , pa rt icul ar ly  
in Eu rope , are begin nin g to  dr aw  tog ether.  We hav e he ar d much 
abou t A ir  Un ion . A grou p of  Eu ro pe an  ca rri er s th at would  ge t to­
ge ther  an d in effect opera te as one. There  is extens ive  pooling  of 
revenues , of  opera tions  by forei gn -fl ag  ca rrie rs.

Th ere  is now, has  been, it  seems to be g row ing . Thu s be ginn ing to 
develop  are aggre ga tio ns  of  powe r among the  forei gn -flag  ca rriers , 
and if  they wan t to rea lly  take on the  U.S. c arr ier s, th ey  a re in  a p re tty  
good posit ion  to do so by su bs tant ia l ra te  red uctions th a t we would 
not be economically in  a po sit ion  to  meet.

I don’t th in k th at  pos sib ilit y should be ignored.
Mr. Moss.  Mr.  C ha irm an, I wo nder if  I  may di rect  an othe r quest ion 

at  that  poin t.
I f  the y en ter ed into  those arr an ge men ts and pro posed  uneconomic 

rates,  that,  in its elf  would be a vio lat ion  of  the Be rm uda agreem ent , 
would i t not  ?

Mr.  T ipton . No t nec essa rily .
Mr.  Moss. Pa ra gr ap h (h ) :
Rates to be agreed in accordance with the above paragraph shall be fixed at 

reasonable levels, due regard being paid to all relevant factors such as cost of 
operation, reasonable profit, and the rate s charged by any other air  carriers .

Mr.  T ipton . Yes, th at  is w ha t i t says.
Mr. Moss. I t  would seem t o m e t hat  t hat  w’ould be an ab rid gm en t of 

th e agreement .
Mr.  T ipt on . An d th at  is w ha t the Un ite d St ates  would  contend.  

Wh en th is  happened,  as I  have describ ed it, the Un ite d St ates  w ould  
con tend un de r t ha t pro vis ion  t h a t t hes e rate s were uneconomicallv low 
an d we w ould arg ue  w ith  t hese gov ernments , an d then  w e w ould have 
ar bi trat io n and th at  ar bi trat io n would  be long , an d during a ll of  th at  
period these uneconom ic ra te s wo uld  be in effect  because we hav e pu t 
pa ra gr ap h (e) in effect by en ac tin g thi s leg isla tion.

Thus,  the  U.S. Gov ernment duri ng th is lon g p eri od  w ould be unab le 
to do a th in g abo ut it .

Now, maybe  ult im ate ly,  at  th e end  of all th e ar bi tr at io n it  would 
be dec ided  th at  u nd er  tha t prov ision  o f the agree me nt th e ra te  should 
be sus pen ded  but du rin g th is  2-vear  per iod , and it  wi ll be mo re than  
2 years, dur in g th at  period, the U.S . ca rri ers would  have to  wi thsta nd
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the assault of these uneconomic rates without any protection from its 
Government.

Now, that is the effect of enacting this legislation.
Consequently, I feel strongly, we feel strongly, tha t that  step should 

not be taken. That the committee and the Congress have to look down 
the road a ways, and understand and anticipate problems, and in deal­
ing with this  legislative problem, to make it all inclusive, and not limit 
it to a current circumstance.

The Chairman. Before you leave that.
Mr. Tipton. Yes.
The Chairman. If  you are about to, and since you brough t into play 

the experience you had a year  ago, why not explain what did happen 
and use that  as an example ?

Some members asked earlier tha t we have a discussion of tha t situ­
ation to see just what the result was.

Mr. Tipton. Here is what happened.
IAT A reached an agreement on the rates to be applicable a year 

ago this past April. They reached an agreement sometime prior  to 
tha t on what the rate should be. The Civil Aeronautics Board, 
exercising the authority it already had under section 412 of the Civil 
Aeronautics Act, looked at tha t agreement, decided th at the modest 
increase in rates  that was there provided was unsound and disapproved 
the agreement, which had the resul t of e liminating any agreement as 
far  as the carrie rs were concerned on rates then to go in effect.

That disagreement, the result of tha t action, caused a controversy 
among governments as to what rate  would be permitted by those gov­
ernments to be operated, to be used by the carriers coming in.

Our carriers continued their old rates tha t were somewhat lower 
than those agreed to by IATA. The United Kingdom-----

The Chairman. Under direction of the Board-----
Mr. Tipton. Under direction o f the Board.
The Chairman. Or in carry ing out the agreement ?
Mr. Tipton. They continued them in view of the fact that there 

had been no agreement to change them. So at that  point the United 
Kingdom, and other governments, quite a number of other  govern­
ments, took the position that  our carriers must change those rates to 
conform to the agreement tha t had  been made by IATA  and had 
been disapproved by the Board. r

From that followed consulta tions under the agreement.
Simultaneously, efforts were made by IATA  to reach a fu rth er agree­

ment that  the Board would approve.
After the dispute had been brought to  a crisis by the United King- <

dom threatening to throw us out of the United Kingdom and other 
governments, as I  recall, they d idn 't make such threats, but they were 
standing in the wings waiting to do the same thing, the governments 
met, discussed, and the strong position of the United States was 
deferred.

I want to emphasize “deferred** here, because the United States ulti ­
mately won th is argument. There followed then a number of meet­
ings by governments, by IATA. The rates ultimately determined 
upon 6y IAT A, and put into effect this April 1, were the rates that  the 
I .S. Government set out to get when they started this dispute.
(Note.—Subsequent inquiry revealed that the ultimate  rates agreed
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upon by IATA  were actually  lower than those which the CAB ini tially 
set as its objective.)

Now, to  go into detail  of who talked to whom and how many meet­
ings and where, would be—w ould take too long, but  the  essence of the 
matter was that this was ironed out by governments and  carriers  seek­
ing to solve the dispute by discussion.

Now, I was interested in Mr. Boyd's testimony from this stand­
point. He said th at lie was helpless, th at there was nothing he could 
do.

I felt that in saying tha t he didn’t give full credit either to the 
statutory a uthori ty th at he has got now or his very outstanding abil ity 
to use it  because it took him—I guess about a year, and t ha t isn't long 
in interna tional  negotiations—took him about a year and lie won the 
argument.

We got the ra tes we started  out to get, without the help of this legis­
lation or in my opinion hindrance , but  based upon sta tuto ry authority 
that he already has, plus wha t I regarded at the time and still do, as 
a magnificent job of negotiating.

Mr. Brotzman. May I ask a question, Mr. Chairman.
Check me on this. Now, if I understand it there was an initial 

agreement, the IATA agreement.
Mr. rI 'ipton. By the carriers,  yes.
Mr. Brotzman. By the carrie rs, which the Board refused to ap­

prove.
Mr. Tipton. Right.
Mr. Brotzman. And this, I think you said, included a modest in­

crease.
Mr. Tipton. Yes.
Mr. B rotzman. Now, do I understand that  afte r we had all of the 

discord and the arguments  and then the hearings and, as you said, 
the negotiation between governments and carriers, did von end up with 
the same rate as the one that  was initially  contained in the IATA 
agreement?

Mr. Tipton. No.
Mr. Brotzman. This is what I  don’t understand.
Mr. Tipton. With a substant ially reduced rate.
Mr. Brotzman. With a substant ially reduced rate ?
Mr. Tipton. Y es.
When the Board disapproved this TATA agreement they said in 

effect, this is a modest increase, I am sure they would have agreed it 
was modest, but they said tha t, “ It  is our philosophy th at the rates not 
be increased by any amount but should be reduced,” and that is where 
we wound up.

Mr. B rotzman. This was the  reason assigned by the Board for not 
giving the ir approval to the initial  agreement?

Mr. T ipton. Yes. And as I  say, they won the argument.
Mr. Brotzman. OK.
Thank von.
Mr. M acdonald. Mr. Chairman, could I ask one question before he 

leaves this subject ?
Mr. T ipton, yesterday I asked Mr. Boyd did he feel tha t he wanted 

the ability  to interfere in a dispute that  he called between govern­
ments, not between carriers, and he said the subject shouldn’t be
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set tled on his  lev el;  an d ju st  now in yo ur  answer to Mr. Br otzm an 's 
questions you  said he  does have  sta tu to ry  powers to int erf ere  in such 
a s itu ation  and  I  wTas  wo ndering  if  that  is so w ha t s tat utory pow er does  
he have ?

Mr.  T ipton . He ha s sta tu to ry  power in the se two ar ea s: Th e ca r­
rie rs  s erv ing  th e U ni te d State s and othe r fo re ign governments  have  a 
gr ea t stake in the ab il ity of, firs t, ge tti ng  IA T A  agreem ent  and, sec­
ond, ge tti ng  it app rove d by al l the gov ern me nts .

I f  they can—th e rea son  they hav e a gr ea t sta ke  is th at  th at  cle ars  
all  th ei r problems with  all the  gove rnm ent s, an d establishes a ra te  on 
which  they can  re ly fo r the  pe riod it  is s et o ut  for , so they  have a g re at  
stake in ac hievin g th a t ag reem ent .

Now, the  Bo ard ha s the pow er to  blow the m completely out of the 
wa ter  because it  h as  the power as it did  in th is  case to dis approve an 
IA TA  agre ement , al l go vernm ents have.

Bu t th at  is one powe r the  Bo ard  has  which is a trem end ous  pow er.
I  th ink—I  d on’t beli eve  t he Bo ard , in ta lk in g to th is committ ee has 

stre ssed nearly enough  the enormous pow er they  have over  ca rr ie rs  
in approv ing or  di sapp ro ving  thes e agreem ents. Tha t is one.

Mr.  Macdonald. But  the y did  use th at powe r which led to th e fa ct  
th at these peo ple  in G re at  B ri ta in  came aboa rd and ord ered Am eri can  
citizen s to pay $25 more, so I  would ha rd ly  say  th at  was a very effec­
tiv e power from the sh or t-r an ge  v iew point  a nyway.

Mr. T ipto n. Well , it  w as ult im ate ly a very effec tive power, because 
wh at the Bo ard  sa id,  in  effect, was th at —

Not only do we disapprove this agreement, but we are very likely to disap­
prove any agreement that  doesn’t come pretty  close to establishing rate reduc­
tions of the kind we are looking for.

Well, th at  is a ve ry  extensiv e power, and th at , plu s anoth er I  will  
mentio n in a com ent , is wh at  caused them to  win  the  argum ent .

As I sav, the y d id n’t win it th at  d ay, bu t you  are  n ot  going to— in ­
evi tab ly,  th is is a  proce ss of  ne gotia tions  and  n othing  can  ch ang e it, so 
th at  some time  passe s while you are  a rg ui ng  t hi s out. I t  t ook  a li tt le  
less than  a ye ar  to ge t exact—s trike  “ex ac tly ”—th ere  may  have been  
some cha rges the Bo ar d di dn ’t like  v ery  well , bu t as fa r as r at e leve ls 
were  concerned they  claim close to  wi nn ing th e arg um ent , and th e 
gr ea t pow er the y ha d was the powe r to dis approve one of  the se 
agre eme nts.

Now, there  is a second power, and th at is the. power given in th e 
Civ il Ae ron aut ics  Act  to  gr an t pe rm its  to  for eig n-f lag  ca rri er s by  
section 402 of  the Ci vi l Ae ron autics Act . T hat pow er is one which  
conta ins  the power to  ins ert  con ditions , lim ita tio ns , and  the  like in 
forei gn  ai r c ar rier  permits . It  has always  been ou r opinion th at  t h a t 
pro vis ion  of  the  st at ut e give s them  a fu rther  pow er in the ra te  field  
th at  the y can  condit ion  a ca rr ie r’s pe rm it to  meet the  r equ ireme nts  of  
the Civil Ae ronauti cs Bo ard as fa r as ra tes  a re concerned.

Now, th at  is the p ow er  th at  the U ni ted  K ingd om  was u sing . Th ey , 
wh at they tol d us was , if  we d id n’t c har ge th e ra te s the y wante d they  
wou ld wi thdraw  o ur  permit.  Th at  was wha t a ll the ta lk  was abou t— 
ta ki ng  our  ai rp lane s and all th at  sor t of  th ing.  They were  go ing  to  
wi thdraw  our pe rm it and  if  we lan ded th er e we would be land in g 
co nt ra ry  to B ri tis h law an d all that .
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But tha t is the same power tha t in our judgm ent the Board has now.
I must say th at tlie Board does not agree with us on this.
The feel tha t that statute, that  provision, is not broad enough to 

cover rate  regulation.
Now, I  believe in this instance, and I hope this doesn’t get me into 

no end of trouble with the Civil Aeronautics Board, but I believe they 
are carryin g water on both shoulders here, because not long ago, July 
1961, they passed upon an issue which was very close to this. The 
question there was whether they could introduce  under 402 into these 
permits, whether they could introduce conditions which might  and 
could be used to restrict the capaci ty of foreign-flag car riers. Whether 
they could use that  to possibly make them cut down their schedules.

This proposal by the Board to do that,  to  insert that condition was 
strongly  attacked by foreign-flag carriers. They said the Board 
couldn’t do it. They said that the statute  was not broad enough to 
permit them to do it, and the Board in an excellently reasoned opinion, 
said they did have, and tha t they would continue the ir proceeding 
looking toward the introduction of those conditions.

If  I  might , Mr. Chairman, I would like to present at th is point these 
two—there is an opinion and an opinion on reconsideration, these two 
cases which I believe should be read along with the Chairman’s state­
ment in which he discussed the character of section 402.

The Chairman. They may be included in the record.
(The opinions re ferred to follow:)

Order No. E-17235: Adopted by the  Civil Aeronautics Board at its office in 
Washington, D.C., on the 27th day of July 1961 

Docket 12063
In the Matter of Investigation of the Terms, Conditions, and Limitations of 

Foreign Air Carrier Permits 
O RDER

On Jan uary 18, 1961, the Board by Order E-16288, insti tuted a proceeding 
under Docket 12063 to determine whether all foreign air  car rier  permits should 
be amended by the imposition of a new condition pursuan t to which foreign air 
carriers could be required to furn ish traffic data  to the Board and submit their 
schedules for approval by the Board, and more specifically, whether a proposed 
new P ar t 213 of the Economic Regulat ions, appended to said Order E-16288 as 
Appendix A, should be adopted by th e Board and incorporated in the permits by 
reference.

A prehearing  conference in this ma tte r was held on F ebrua ry 23, 1961. Prior 
to the date of the conference, Pan American World Airways, Inc. (Pan American) 
on February  16, 1961, filed a motion to broaden the scope of this proceeding so as 
to also determine whether the Board should require foreign air  carr iers  to file 
with the Board for approval agreements relating to pooling of traffic and revenues 
or other cooperative working arrangements affecting air transporta tion to or 
from the United States.

A number of foreign air  carrier s participating in the prehearing conference 
orally indicated their intention to challenge the Board’s juri sdict ion to proceed 
with this case. Since the foreign air  carrie rs partic ipatin g in the conference 
claimed a lack of sufficient time in which to prepare for the conference on the 
question of the Board’s jurisdiction and the issues raised by Order E-16288. the 
Examiner established March 24, 1961, as the date for the filing of written com­
ments and motions with respect to matters raised by Order E-16288. Answers 
to such comments and motions, including answers to Pan American’s motion of 
February 16, 1961, were due to be filed on or before April 12. 1961. At the 
request of Counsel for Bureau of Economic Regulation of the Board, the date for 
filing of answers was extended to May 1.1961.
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A nu mber of the  foreign ai r ca rr ie rs  filed comments regard ing  the proceeding as proposed  by Order  E-16288, a nd severa l of these ca rriers  filed motions  seeking dism issa l of thi s proceeding for  the  lack  o f jurisdict ion.1 As a lready  noted, Pan American, by motion filed on Fe brua ry 24, 1961, requested  that  the  Board expand the  issues of  the proceeding so a s to also  de termine whe ther  al l foreig n a ir  carr ier  l>ermits should be amended by imposition of a new condition pu rsu an t to which foreig n ai r ca rriers  could be required to file w ith the Board  for  approval  agree ­ments  reg ard ing  jx)oling and related arra nge ments  affecting ai r transp ortation to or from the  United States. Exc ept for Bureau Counsel, who filed an answer  to Pan America n’s motion on Fe brua ry 21, 1961, answers to the  foregoing 
motion  of Pa n American were filed on or shor tly before  the  May 1,1961, d eadline2

On May 1, 1961, Bureau Counsel filed an answ er to the comments  and motions of the var ious par ties seeking dism issa l of the proceeding.3 Several of the car ­rie rs filing motions to dismiss  the  proceeding have also filed requ ests  for oral argument  before the  Board on the  issue  of the  Boa rd’s juri sdic tion .
After the filing of answers due on May 1, 1961, KLM on May 8. 1961, and 

El Al, LAN, Ibe ria and Varig  on May 9, 1961, filed replies  to Bureau  Counsel’s answer  of May 1, 1961. Each of the carri ers filing replies to Burea u Counsel’s answers strongly pressed for  an ora l argu men t before the  Board on their 
previously filed motions for  dismissa l of this proceeding for  the lack of juris ­diction. On May 26, 1961, Burea u Counsel filed a let ter  mak ing various com­ments on the  replies filed on May 8 and  May 9. 1961. On June 1, 1961. BOAC. 
BWIA, and  BAL tiled a motion to dismiss subject proceeding and a brief in 
supp ort thereof.  While we could properly  reje ct all the  documents filed aft er May 1, 1961, in this matter, we hav e in our discretion  decided to consider the let ter s replying  to Bureau Counsel’s answ er of May 1, 1961, Burea u Counsel’s 
comments with  respect to those let ters, and the  motion to dismiss filed by the Br itis h ca rri ers on June 1,1961.

The comments, motions, and answers  submitted for  our disposition by the Exa min er revea l a var iety  of  approaches  to the quest ion of the Boa rd's  power to 
promulgate  the  proposed new Par t 213 as an amendment to foreign ai r car rier s 
perm its and  wide disag reement between the  position taken by Burea u Counsel and th at  taken on beha lf of the  many  foreign ai r car rier s. Certain of the 
motions to dismiss have confused the  question of our jur isd icti on to enterta in this proceeding with the question of our  power to p romulga te the proposed new 
Pa rt  213. Again, a number of the  argu men ts confuse the  question of the 
val idity of the  proposed permit ame ndm ents  and regu lation with the validity  of specific actions  that  the Board might take  pursu ant to them at  some future  
date. We are convinced th at  we not  only have the  power to go forward with 
the proceeding, but also to amend the  perm its and adopt the regulat ion as pro-

1 T he  pn rt ie s fil ing  suc h co mmen ts an d m ot io ns  a r e : A li ta lia- L in ee  Aeree  Ita lia ne -S .P .A . (A li ta li a ).  M arch  24, 1961 : Cun ar d E ag le  A irway s Lim ited , E ag le  A irw ay s (B er m ud a)  L im ited  and  E ag le  A irw ay s (B ah am as ) L im ited  (C un ar d E ag le ),  M ar ch  24,  1961 ; D eu tsch e L uft hansa  Akt ie ng es el lsha ft , (L u f th a n sa ) , M ar ch  24. 1961 ; E l Al Is ra e l A ir lin es  Li mite d (L l A l) . M ar ch  24. 19 61 ; Ib er ia  A ir  L in es  of  Sp ain (I beri a),  M ar ch  24,  196 1 ; KL M Roya l Dut ch  A ir lin es  (K LM ), M arch  24. 1961 ; Lin ea  Ae rea Nac iona l de Chi le  (L AN), March  24. 1961  : L in ea s Aerea s de  N ic ar ag ua S.A.  (L an ic a) , M ar ch  24, 1961  ; Sa be na  Be lgian M or ld  A ir lin es  (S ABE NA) , M arch  27 , 1961 : Sca nd in av ia n Air lin es  Sy ste m (S A S) , M arch  24, 1961; Sw issa ir . Sw iss  Air T ra n sp o rt  Co mp any, L td . (S w is sa ir ).  M ar ch  24, 19 61 ; T ra ns- C an ad a Air  Lin es  (T ra ns- C anad a) , M arch  23, 19 61;  an d V ar ig  Air lin es  (V ar ig ),  M ar ch  24,  196 1. SABENA sho we d good  ca use  fo r th e la te  fil ing of  it s mot io n to  dism iss .Com m en ts  not ch al le ng in g th e  B oard ’s ju ri sd ic ti on  were filed by : A er on line as  Per uan as  S.A.  (A PSA ).  M arch  24. 1961 : C om pa ni a E cu at ori an a de Av iac ion S.A. (C EA ). March  24. 1961 ; E m pre sa  Gua te m al te ca  de A vi ac ion S.A.  (A VI ATE CA ), M arch  24, 1961 : Ja pan  Air Li ne s Co mpa ny , Lt d.  (J A L ).  M arch  24 . 19 61;  P il o ts  of  Pan  Am er ican  Airw ay s (PA A I d o ts ) . March  24, 19 61 ; an d T ra n s p o se s  Ae reo s Na cion ales , S.A., of  H on du ra s (T AN),  M arch  24, 1961.
C ert ai n  of  th e comments filed on M ar ch  24. 1961 . st a te d  te n ta ti ve  st a te m en ts  of  po sit ion w ith  re sp ec t to  th e prob lem  ra ised  by  O rd er  E—1628S wh ile  o th er s re la te d  to  re qu es ts  fo r ev iden ce  an d  va riou s m at te rs  of pr oc ed ur e du ri ng  th e hea ri ng  st ag e of  th is  proceeding . A er li n te  E ir ean n  T eo ra nta  (I ri sh  In te rn a ti o n a l A ir lin es ),  filed  a te n ta ti v e  st at em en t of po si tion  on  M arch  31, 1961 , a f te r  ob ta in in g  leave fo r a la te  filing, in  which  th is  la tt e r  ca rr ie r al so  co nte st s th e B oa rd ’s ju ri sd ic ti o n  an d,  am on g o th er th in gs,  re qu es ts  th a t th e Boa rd  ascert a in  th e po si tio n of th e D epart m en t of  S ta te  w ith re sp ec t to  th e  f or ei gn  re la tion  is su es  ra is ed  by th is  p roc eeding .
- T he  fo llo wing par ti es  an sw er ed  P an  A m er ican ’s m o ti o n : A m er ic an  Airl ines . Inc.

SAS. Sw issa ir , Trans -C an ad a,  Va rig , an d  Bur ea u Cou nse l.3  A ns w er s in  op po sit ion to m ot io ns  se ek ing di sm issa l of  th e pr oc ee di ng  were season ab lyfiled by Am er ican , Pan  Am er ican , and  Tra ns -W or ld  Airl ines , Inc. (T W A ).  Ans wers in  su pport  of th e  mot ions  to  di sm iss w er e tim ely filed  bv E l Al, Ib er ia , LA N, an d Va rig .
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posed in the  orde r ins titu ting the investigat ion. Whethe r we should do so as a 
matt er  of public in terest, is the is sue  to he resolved in the proceeding.

The motions  of the fore ign ai r ca rriers  th at  the  Board  dismiss this  proceed­
ing for  lack of jur isdiction are based  mainly on the contentio ns (1) that  the 
Board would exceed i ts powers un der the Act in requiring rep ort s and in regu lat­
ing fore ign ai r carriers  in the  ma nner proposed by the  new Par t 213; and (2) 
th at  in any  event, the Board is proh ibited from exercising the powers proposed 
in P ar t 213 by various intergovernmen tal agreements.

Section 402(b) of the Act prov ides  that  the  Board is empowered to issue a 
perm it to a foreign ai r ca rri er  authoriz ing  i t to engage  in foreign ai r transp ort a­
tion if it finds that  such c ar rie r is “fit, willing, and able” and that  the transpo rta ­
tion  will  be in the  public intere st.  Section 402 (f) provides that  any permit 
issued und er the provisions of the  section may, af te r notice and  hearing, be 
alte red , modified, or amended by the  Board whenever it finds such action to be in 
the  public interest . Section 402 (e) provides th at  the Board may attach to a 
foreign ai r carri er  permit “such reasonable terms , conditions,  or limi tations  as, 
in it s judgment, t he public in ter es t may require.”

The section imposes no exp ress limi tation on the  Bo ard ’s power to atta ch 
terms, conditions, and lim itat ions to such a permit, nor  does it  contain anything 
th at  could be construed as  an implied limi tation on its  au thor ity  to do so. On 
its  face, there fore.  Section 402 constitutes a broad gran t of autho rity  to the 
Board to att ach terms,  cond itions, and limi tations, sub ject  only to the  require­
men t th at  they be “reasonable” and tha t, in the  judgmen t of the  Board, they be 
require d by th e “public int ere st. ”

Certain of the foreign ca rri ers a rgue  that  the  detailed p rovisions fo r the regu la­
tion of citizen ai r ca rri ers set fo rth  in Section 401 of the  Act and the  absence 
of comparab le provisions in Section 402 re lating to foreign ai r carri ers indicates 
a Congressional intent  to gran t the Board  nar row er powers in the  regulation of 
foreign flag c arr iers than  those  g ran ted  with respect to U.S. ca rriers . From this  
they argue that  the  proposed regula tion is not a tru e term , condit ion, or lim ita­
tion  b ut is an a ttem pt by th e Board, legislative  in nature , to a sse rt a power which 
it does not possess under the  Act.

The re are,  of course, marked differences between  Section 401 and Section 402 
of the Act, a nd we assume t ha t the differences  have some significance. However, 
these differences, ra ther  than  suppor ting  the  view th at  Congress intended to 
give the  Board less control over foreign carriers  tha n over U.S. carr iers, lead to 
the  opposite conclusion.

To us, the  Congressional plan seems clear. In  deal ing wi th citizen  ai r ca r­
riers, Congress spelled out in cons idera ble detail both the  rig hts  and correlative 
obligations of th e c arr ier s and  required the Board in exercising its powers under  
the  Act with respec t to them to do so in the  ligh t of those specific righ ts and 
obligations . On the other hand, in deal ing with nonci tizen  ai r car rie rs.  Congress 
imposed few specific obligation s and granted  few cor relativ e righ ts, but left  the 
na ture  a nd extent  of  the reg ula tion to be under taken largely to the  discret ion of 
the  Board, subject to the  req uirement  that  Boa rd action be pred icated on the 
sta nd ards  of “public interest” set forth  in the  Act. Th at  this is  so can be seen by a 
comparison of some of the provisio ns of the two sections . Under  Section 401 the 
Board “sha ll issue a cer tific ate” if it finds th at  the  service  is required by the 
public convenience and necessity . Under  Section 402 it  is “empowered” to 
issue a permit  if it finds th at  the transp ort ation  will be in the  public interest . 
Section 401(e) provides that  there shall he atta che d to the  exerci se of the 
privi leges  granted  by a  cer tific ate such reaso nable  terms , condit ions, and limita­
tions  as the  public int ere st may require . Section 402(e) provides th at  the 
Board m ay a ttach  to a permit  such reasonable  terms, conditions, or limitat ions as,  
“in its judgment” , the public in terest may requi re. Section 401(e) gra nts  each 
U.S. ca rrier,  as an incident  of holding a certificate, au thor ity  to make chart er 
trips and  other special services wi tho ut regard to the  poin ts named in its cer­
tificate under regu lations prescribed  by the  Board. Section 402 grants  no 
sim ilar au tho rity to  the holder of a n a ir carrier permit.

Under Section 401 a cert ificate may be revoked only for  intent ional fai lur e to 
comply w ith  the  provisions of the Act, o r a rule o r condit ion adop ted thereund er, 
and even then only if the hold er fai ls to comply within  a reasonable period of 
time with an order of th e Board dire cting compliance. Under Section 402 a for ­
eign ai r ca rri er  permit  may be revoked by the  Board whenever it finds such 
action to be in the  public intere st.  Section 401(e ) specifically provides that  no 
term, condit ion, or limitat ion of a certif icate  shal l res tri ct the  rig ht  of an ai r
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carr ier to add or change schedules or equipment as the development of the busi­
ness and the demands of the public shall  require. Section 402 imposes no limita­
tion on the Board’s power to attach such a term or condition to a foreign air 
carr ier permit.

We find nothing elsewhere in the Act or in i ts legislative history that  would 
require or war rant acceptance of the  narrow7 view of the Board’s powers th at is 
advanced by the foreign carriers . Congress obviously was not unmindful of 
the international, political, and national defense considerations tha t might affect 
foreign air  transpor tation, or of the need to device a regulatory plan tha t would 
take those factors into account. Indeed, Sections 801 and 1102 of the Act appear 
to have been designed to provide tha t accommodation. However, there is no 
indication tha t Congress intended in any other manner to limit  the Board’s 
regulatory powers over foreign air carriers.

Turning to the specific proposal here under consideration, we conclude that *
the Board can properly take the contemplated action under the power granted 
it to impose terms, conditions, and limitations.  The inclusion of an express pro­
hibition in Section 401 against  the imposition of a term, condition, or limitation 
restr icting  the right of a car rier  to add to or change schedules or equipment 
indicates tha t but for the prohibition such a restriction could be imposed as a *
term, condition, or limitation. Similarly, considering the direct  bearing tha t 
traffic! st atis tics may have on the public interest determinations the Board must 
make, we also have no doubt tha t a requirement for the filing of such sta tistics 
is also an appropriate mat ter for inclusion in a term, condition, and limitation.
We are, of course, dealing here only with  the basic question of the Board’s juris ­
diction. The ultimate determination of whether the parti cula r condition, in 
the light of all pertinent facts, is reasonable and in the public interest will be 
made at the conclusion of the proceeding on the basis of the mat ters  adduced 
at the public hearings to be held therein.

The foreign carriers  moving fo r dismissal of the proceeding also contend that  
the proposed Par t 213 would violate Section 801 of the Act. They argue tha t 
not only the amendment of the permits and the proposed regulation must be 
approved by the President, but tha t, additionally, each individual action by the 
Board pursuan t thereto must be similarly approved. We do not agree.

Under the procedure proposed, the permit amendments and the regulation 
would both be submitted to the President for his consideration in accordance 
with the provisions of Section 801 of the Act. Should he approve, everything 
required by Section 801 will have been done. The Board’s subsequent action 
in individual cases would not result in any further  amendment of the permits 
but. would merely constitute the application and implementation of the condi­
tions the President, in his discretion, had determined to impose.

This procedure is consistent not merely with the lette r of Section 801. but its 
spirit  as well. For, wThile the power of the President over those changes in 
certificates and permits for foreign air  transportation enumerated in Section 
801 is absolute, not all actions of the Board tha t may affect foreign air  trans­
portation require his approval. The Board exercises many powrers in respect 
of certificates and permits for foreign air  transportation,  some of them of major 
importance, without approval of the President. “It  is not to be supposed tha t «r
Congress intended to burden the President with the duty of ultimate decision 
of all questions which might come before the Board.” Pan American Airways 
v. Civil Aeronautics Board (178 F. 2d 34 (C.A. D.C., 1959)).

It  might be added tha t the proposed procedure is not novel, but is one that  
has been followed for many years without challenge in various matter s relating ««
to both certificates and permits. Thus, the Board under general conditions in 
certificates of public convenience and necessity implemented by specific regu­
lations, and without fur ther proceedings looking toward amendment of those 
certificates, has required carr iers  to file and has reserved the  right  to disapprove 
on public interest grounds proposals to render service through a particular air ­
por t; to provide nonstop service; and to change service patterns. Additionally, 
in certificates for foreign air transporta tion designating general areas rathe r 
than points, the Board by condition has required the carr iers  to operate only 
under approved service plans specifying the particular points to be served and 
has reserved the right to approve or disapprove those service plans without fur­
ther  formal procedures or Presidential approval. Nor has this procedure been 
limited to U.S. carriers. For many years the foreign air  carriers have filed 
airp ort notices and requests to do business in a name other than  tha t in which 
thei r permit was issued.
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Moreover, the procedure contemplated by the new pa rt 213  is precisely the 
same as  th at  followed in the  case of off-route ch ar ter  operations  by foreign 
ai r carrie rs.  In the ch art er field, th e Boar d af te r a form al proceed ing amended 
the  o uts tandin g permits of a ll foreign car rie rs who w ere pa rti es  to  the proceeding 
to aut hor ize  them to conduct off-ro ute cha rters und er reg ula tions prescribed by 
the  Board . The Board’s decisio n to  amend the  perm its, tog eth er with  an im­
plem entin g regula tion,  were tra ns mitt ed  to the Pre sid ent  conc urrently and 
were appro ved by him. Since th at  time, the  foreig n ca rr ie rs  have  filed with  the 
Board appl icati ons for autho rity to conduct indi vidual ch ar ter flights  and those 
requ ests  have been g ran ted  or denied by the Boar d in accordance with the term s 
of the regu lation without add itio nal  proceedin gs and wit hou t ref err ing  the  ac tion 
to the Pre sid ent fo r h is co nsid erati on.

The foreign car rie rs fu rth er  urg e th at  action  und er the  propos ed regul ation  
would amoun t to an unlawf ul dele gati on of power by the Pre sid ent or would 
in any even t requ ire a wr itten  deleg ation  of power by him before the  Board  
could proceed. In the ligh t of the ma tters here tofo re discussed, we doubt th at  
delegation,  in any real  sense, would be involved. However , assum ing, arguendo, 
th at  B oard  ac tion  would entail a dele gatio n of au tho rity by the  Preside nt, we find 
nothing in the pleadings of the  fo reig n carriers  to  indi cate  th at  assignmen t o f the 
func tion  of adm inis tering the  reg ula tion would not be wit hin  the  Pre sident ’s 
discr etion . Whe ther  such a delegatio n, if needed, would be one th at  would have 
to be made in writ ing  is imma ter ial  in deciding whethe r the  Boa rd can proper ly 
move for wa rd with  this proce eding  and  reach a decision the rein which it  will 
tra ns mit to the  Presid ent.

The  second ma jor contention  of the  foreign ai r ca rri ers in sup por t of the ir 
motions to dismiss  for lack of jur isd ict ion  is th at  the  proposed regula tion 
would be inconsistent with the  requ irem ents  of Section 1102 which provides 
th at  the  Boa rd in perf orming its  powe rs and dut ies und er the  Act shall  do so 
consiste ntly  with any obliga tion assumed  by the United  Sta tes  in any tre aty , 
convention, or agreemen t t ha t may be i n force between thi s coun try and a foreign 
count ry.

One of the purpose s of the proposed  perm it amendmen ts and  the regu lation 
is to enab le the  Board, in approp ria te situa tions, to req uire  foreign car rie rs to 
subm it traffic sta tis tics th at  will  give it  information on the origin  and dest ina­
tion of the  traffic carri ed, from which the  Board  can dete rmin e wh eth er the fre ­
quencie s and capacity being ope rate d by a pa rticu lar  ca rri er  ar e excessive in 
terms  of the  prim ary justifi cat ion  traffic between the  United Sta tes and the 
foreig n ca rr ie r’s home country. Also, the  regu latio n would perm it the Board, 
thro ugh its  reser ved autho rity to disap prove schedules,  to pre ven t the opera ­
tion of frequencie s and cap aci ty whic h are  excessive in term s of such traffic. 
It  is to  th is th at  the foreig n car rie rs  principall y object.

A num ber of the  moving pa rti es  tak e the position th at  an amen dmen t of the  
perm its and  adopt ion of a reg ula tion to reserv e au thor ity  to disap prove sched­
ules in and  of itse lf would co ns titute  a violation  of the sta nd ard  capa city pro­
visions of the  Bermuda type agre eme nts, and would be proh ibited by Section 
1102. We do not  agree.

The Boa rd is here  consid ering  the amendment of all ou tsta ndi ng foreign ai r 
ca rri er  per mit s and the promul gati on of regu latio ns appl icable to all foreign ai r 
ca rri ers operating pursu ant to au thor ity  gra nted und er the  Act. Thus, the 
contemplated  actio n would cover ca rr ie rs  of countrie s with whom we have  no 
tra ns po rt agree ment s as well as tho se of coun tries  with whom we have such 
agree ments. Addition ally, bil ate ral  agree ment s are subj ect to amendment, and 
agre eme nts could be entere d into  in the  fut ure  with  oth er countri es which would 
not nece ssar ily conta in provision s differen t from those includ ed in the exist ing 
bil ate ral  arra nge men ts. Finally , the situatio ns in which the Boa rd might tak e 
action pu rsu an t to the regula tion  could vary widely. For  example, the  Board 
migh t ac t to meet res tric tive action by a foreign cou ntry  again st a U.S. carr ier.  
The re could be situ atio ns in which consultat ion had  been res orted to but  had 
fail ed to resolve  a problem of exces sive capacity.  Or, the re could be situ ations  
in which both  c onsultatio n and ar bi tra tio n had been re sto rte d t o a nd action und er 
the  reg ula tion would be in effe ctuation  of the arbi tra tio n awa rd.

We find it unnec essary here to dete rmin e whethe r the re may  be situ ations  
in which action by the  Board disap prov ing schedules or equipment would be in­
con sist ent with  an obliga tion th at  the  United Sta tes  has  assumed  under a 
pa rti cu lar agreem ent. The im po rta nt point  is th at  the re are man y actio ns the 
Boar d could tak e in var ious sit ua tio ns  unde r the  regula tion  wi tho ut rais ing
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th is  pro blem . The  m er e poss ib il ity  th a t th ere  may  be  specific si tu ati ons in  
w hi ch  th e  B oa rd  co uld not  pro per ly  ac t und er  th e  re gula ti on  does no t im pai r 
th e  B oard ’s po wer  to p ro m ulg at e su ch  a re gula tion  or  af fe ct  it s  val id ity  unde r 
th e  Act.

In  any si tu at io n  in  w hi ch  th e  B oa rd  co nt em pl at es  di sa ppro vin g a  sc he du led 
fil ing , th e  fo re ign a ir  c a rr ie r is  giv en  th e ri gh t under  t he  r egula ti on  to ap pe al  th e  
B oard ’s no tif icat ion.  In  appea ling  th e B oard ’s ac tion  th e  fo re ig n ca rr ie r w ill  
have  a  fu ll  op po rtun ity to  u rg e not  merely  th a t th e  ac tion is  not re qu ired  in th e 
pu bl ic  in te re st , bu t is al so  in co nsi st en t w ith  some  ou ts ta nd in g  a gree men t.

The fo re ig n ca rr ie rs  m ak e a  num be r of  a dd it io nal a rg um ents  di re ct ed  to  sho w­
in g th a t th e co nt em plat ed  ac ti on  wo uld  no t co mpo rt  w ti h  cert a in  in te rn ati onal 
ob liga tion s th e U ni te d S ta te s has  assu med . Th ey  co nt en d th a t a pr ov is io n 
fo r ap pr ov al  of  sc he du le s w ou ld  not  be a law  or  re gula tion  “n or m al ly  ap plied ” 
to  U.S . carr ie rs , an d,  hen ce, w ou ld  co nt ra ve ne  ou ts ta nd in g  b il a te ra l ag re em en ts . 
The y fu rt h e r ass ert  th a t th e  pr op os ed  re gu la tion wou ld  de ny  “equ al ity  of op­
p o rt u n it y ” to  the ca rr ie rs  of ea ch  co un try to  ope ra te  th e  ro u te s g ra nte d  as  pr o­
vi de d fo r in  th e ag re em en ts . As  a th ir d  po in t, th ey  arg ue th a t th e re qu ir em en t 
fo r ap pr ov al  of  sch ed ul es  w ou ld  no t ap ply “w ithout d is tinct io n  as  to  n a ti onali ty ” 
and  hen ce  would be  con tr ary  t o  A rt ic le  I I  o f th e  C hic ago Co nv en tio n.

A part  fro m th e fa c t th a t ce rt a in  of  th e pr ov is io ns  of  th e  in te rn ati onal ag re e­
m en ts  re li ed  on ha ve  no appli cati on  to  th e pre se nt si tu a ti on ,4 5 * * 8 th e  sim ple an sw er  
to  th es e ar gu m en ts  is th a t th e  B oa rd  has  no  in te ntion of  ap pl yi ng  un eq ua l tr e a t­
m en t to  th e va riou s fo re ig n a i r  c a rr ie rs  or  to  th e  fo re ig n a ir  carr ie rs , on th e one 
han d, an d U.S. a ir  ca rr ie rs , on  th e o th er  hand.® T he sa m e is  tr u e  w ith  
re sp ect to  t he  c ha rg e th a t th e  r eg ula tion  w ou ld  b e d is cri m in ato ry  i n th a t i t  wou ld  
al lo w  th e  Boa rd  to  re qu ir e  fil ings  by one fo re ig n a ir  c a rr ie r but no t by an oth er . 
In  o rd er to  avo id  th e im pos it io n o f u nn ec es sa ry  b urd en s on  any carr ie r,  t h e  B oa rd  
has prop os ed  th a t th e  re qu ir em en ts  fo r fili ng  be ap pl ie d on ly  when th e ci rc um ­
st ances in di ca te  th a t th is  is  ne ce ss ar y in  th e  pu bl ic  in te re st . So lon g as  th e 
B oard  ap pl ie s th e re gula tion  to  a ll  ca rr ie rs  w ith an  ev en  ha nd , we  find  no th in g 
d is cri m in ato ry  in  t h a t pr op os al .

F in al ly , som e of  th e fo re ig n ca rr ie rs  co nt en d th a t th e  re quir em en t of  Se cti on  
213.5  fo r th e  fili ng  of  traf fic d a ta  vi ol at es  A rt ic le s 54 and  67 of  th e Ch ica go  
Co nv en tio n.  A rti cl e 54 do es  not  pu rp ort  to  ve st  an  ex cl us iv e po wer  in th e 
Cou nc il of ICA O to co llec t and  pu bl ish in te rn a ti ona l a i r  tra ffi c st a ti st ic s an d 
A rt ic le  67 does no t lim it  an y  co untr y’s ri gh t to  seek  traf fic d a ta  from  oth er na­
ti ons  by mea ns  o th er th an  th ose  pr ov id ed  fo r by ICAO . W e find no th in g in  th e 
consu ltat io n  or  o th er pro vi si on s of  th e b il a te ra l ag re em en ts  to  which  th e  U ni ted 
S ta te s is  a  p ar ty  t h a t wou ld  con fl ic t w ith  th e  pro po se d req uirem ent .®

In  vie w of  th e fo rego ing,  w e will  de ny  th e  mot ions  of  th e  fo re ig n a ir  ca rr ie rs  
to  d is m is s th e proc eeding .

W e fu r th e r will  de ny  P a n  A m er ic an ’s mot ion to  b ro ad en  th e  sco pe of  th e  pro ­
ce ed in g to  includ e th e ques tion  of  re quir in g  fo re ig n a ir  ca rr ie rs  to  file pooli ng  
an d  si m il ar ag re em en ts . As  P a n  Amer ican  po in ts  ou t, th e  is su es  th a t wou ld  be 
ra is ed  by  th e g ra n t of  i ts  m ot io n are  re la te d  to  is su es  a lr eady  in  th e case . H ow ­
ev er , in clus io n of  th e is su es  pr op os ed  by  P an  A m er ic an  is no t ne ce ss ar y to  a 
so un d di sp os iti on  of  th e  pr oc ee di ng , an d th e ir  in cl us io n w’ould  in je ct  ad dit io nal  
co mplex  qu es tio ns  of la w  and  po lic y which  wou ld  und uly  ex pan d th e sco pe of  th e 
pr oc ee di ng  and  undu ly  del ay  i ts  d ispo si tio n.

W e al so  will  de ny  th e  re quest  of  th e fo re ig n a ir  c a rr ie rs  fo r ora l ar gu m en t. 
T he B oard ’s ju ri sd ic ti on  in  th is  m a tt e r has  be en  ex hau st iv ely  br ie fe d by  th e

4 F o r exam ple, th e  Ch ica go  Con ve nt io n w as  not  in te nd ed  to  de al  w ith th e co nt ro ve rs ia l 
ques tions of av ia tion  ri ghts . The se  were le ft  to  be det er m in ed  by o th er  in te rn ati ona l 
ag re em en ts  in de pe nd en t of th e  Con ve nt io n.  A rt ic le  II  ap pl ie s to  th e  na vi ga tion of  a ir ­
c ra f t ra th e r  th an  e conomi c m a tt e rs  an d i s no t p e rt in en t he re .

5 A ltho ug h th e Boa rd  does no t ag re e th a t Se ct ion 40 1(e ) wou ld  pr ec lude  i t  from  ta k in g
act io n  to  re qu ire a U.S. c a rr ie r  to  ab ide by th e ca pac ity  pr ov is io ns  of an  ag re e­
m en t th e Uni ted S ta te s may  hav e en te re d in to , it  is  not  nec es sa ry  to  de ba te  th a t po in t.
U ne qu al  tr ea tm en t wo uld a ri se  on ly  if  th e  Boa rd  took  ac tion  ag a in s t a fo re ign a ir  car ri e r,  
b u t fa iled  to take  ac tion  ag a in s t a U.S . carr ie r under  th e sa m e ci rc um stan ce s.

8 S w is sa ir  as se rt s th a t i t  w ou ld  be con tr ary  to  th e will  of  th e  fo re ig n go ve rn m en ts  fo r 
d a ta  on  th e ir  ca rr ie rs  to  be di sc lo se d to  th e pu bl ic , an d th a t,  in  vie w of th e pr ov is io ns  of  
Sec tion  1104 of th e Act. su ch  d a ta  ca nnot be  w ithhel d  fr om  Co ng re ss . Th e secre cy whi ch  
it  m ay  be ap pro pri at e to  af fo rd  to  st a ti s ti c s  co lle cted  und er  th e  re gu la tion  is  a m a tt e r fo r 
det er m in at io n  wh en th e re co rd  in  th is  ca se  is co mplete, an d const it u te s no ba si s fo r d is ­
m is sa l of th e proc eeding . How ev er , a t th is  tim e i t  m ig ht  be no te d th a t access by  th e du ly  
au th ori ze d  Co mmittee s of  Con gr es s to  such  s ta ti s ti c s  is no t ta n ta m o u n t to  pu bl ic at io n.  
The  Co ng ress  ha s dem onst ra te d  it s  w il ling ne ss  an d ab il ity  w he re  ap pro pri at e to  w ithh ol d 
m uc h mo re high ly  se cr et  in fo rm at io n  from  pu bl ic  d isclos ur e.
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partie s and  they have had  a ful l opportu nity  to s et forth  a ll pertinent arguments 
in suppor t of the ir positions. Oral argument is not  require d as a ma tte r of 
fai rne ss to them, and would only  serve  to fu rthe r delay the proceeding.

With respe ct to comments and stat ements subm itted rel ati ng  to requests for 
evidence  and other ma tte rs of procedure, including among oth er things,  proposed 
sta tem ent of issues, such mat ters  will be lef t to the  dete rminat ion  of the  
Exam iner .

Accordingly it is ordered :
1. Th at  all reques ts, motions and objections chal leng ing the Boa rd’s juri sdic­

tion in th is ma tte r be and  hereby  are d en ied ;
2. Th at  the  requests for  ora l argument  be and hereby are de nied ;
3. Th at  the motion of Pan American to b roaden the  scope o f the  proceeding to 

include the issue of requir ing  fore ign ai r carri ers to file with the  Board  for  
approval agreements rela ting to pooling of traffic and  revenues or the cooperative 
work ing a rran gem ents a ffect ing a ir  tra nsp ort ation  from the  United Sta tes be and 
hereby is de nie d;

4. Th at  th e proceeding sha ll move forward promptly to hearing  w itho ut aw ait ­
ing disposition of any peti tions fo r reconsideration of this  ord er th at  may here­
af te r be subm itted  by any pa rty  to  the  proceeding.

By the Civil A eronautics  B oard :
[S E A L ] (Signed) Harold R. Sanderson,

Secre tary.

Orde r No. E-17537: Adopted by the  Civil Aero naut ics Board  at  its  office in 
Washington, D.C., on the 4th day of October  1961 

Docket 12063

In the  Mat ter of Inv est iga tion of the  Terms, Conditions, and Lim itat ions of 
Foreign  Ai r Carrier Permits

ORDER ON PETIT IONS FOR RECONSIDERATION
By Order E-17235, dated Ju ly  27, 1961, the Board ruled on challenges to its 

jur isd ict ion  to proceed with the investiga tion in Docke t 12063 and to promul­
gate a proposed  new Par t 213 of the  Economic Regulations of the  Board. The 
proceedings in Docket 12063 were institu ted  to determine whether all foreign 
ai r ca rr ie r perm its should  be amended by the imposition of a new condition 
pu rsu an t to which foreign ai r ca rr ie rs  could be required to furni sh traffic data 
to the Board and submit th ei r schedules for  approval by the Board, and more 
specifically, whethe r a proposed new Pa rt  213 of the Economic Regulations  
should be adopted  by the  Board  and  incorporated in the permit s by reference. 
Among o the r things,  Order E—17235 denied all requests,  motions and objections 
challenging the Boa rd’s jur isd ict ion  in this ma tte r and all  requ ests  for ora l 
argument  on the question of the  B oard’s jurisdic tion  in this  proceeding .

We have before us pet itio ns fo r reconsiderat ion of Ord er E-17235 filed by 
Aer linte Eireann Teo ran ta (I ri sh  Int ern ational Air lines) ; Bri tish  Overseas 
Airw ays Corporation (BOAC), Br itish West Ind ian  Airw ays Limited (BWIA) 
and  Bahams  Airways Limited (BA L),  commonly ref err ed to as the Bri tish  
ca rr ie rs ; Deutsche Lufthans a Aktienge sellschaf t (L uf th an sa );  KLM Royal 
Dutch Airlines (KIM ) ; Societe Anonyme Belge D’Exploitation de la Navi­
gation Aerienne (Sarena) ; Scandinav ian  Airlines System (SAS) ; El Al I sra el 
Airl ine Limited (El  Al) ; Iber ia  Airlines of Spain  (Ibe ria ) ; Linea Aerea 
Nacio nal de Chile (LAN) ; and S. A. Empresa de Viacao Aerea Rio Grandense 
(V ar ig).1 Collectively cons idere d, the  foregoing  peti tions for  reconsideration  
in one way or ano ther reques t th at  the Board : (a)  reco nsid er Order E-17235; 
(b) stay all furth er  proceedings in Docket 12063 pending final disposition of 
the  pet itions for  rec onsidera tion; (c) vaca te or rescind Order E-17235; (d)

1 P et iti on s to rec ons ide r Order E-1 72 35  were  due to be filed with  th e Board  on or  before 
Au gust 17. 1961. Except fo r th e pe tit ion of Ir ish In te rn at io na l Ai rlin es,  each of the  
pe tit ions  noted  above  wa s filed on or  before Augus t 17, 1961. We have  allowed  the  filing 
and cons idera tio n of the pe tit ion of Ir ish In te rn at io na l Ai rlines because th is  ca rr ie r 
accounted  fo r the one-day la te  fili ng as  due to delays  in the tr ansm it ta l of it s pe tit ion 
throug h th e mail s.



76 AMEND ING FEDERAL AVIATION ACT OF 19 5 8

grant oral argument on the question of the Board’s ju risdiction in this matt er ; 
(e) dismiss the proceedings in Docket 12063 or individual respondent parties 
therefrom for the lack of juri sdic tion ; and (f) gran t such other or furthe r 
relief as may be deemed just and proper in the premises.

After carefu l consideration of each of the petitions for reconsideration, the 
Board finds tha t the matte r set for th in said petitions fail to establish error 
in Order E-17235 or otherwise demonstrate tha t the relief requested in said 
petitions  is warran ted in any way. In essence, the arguments advanced for 
reconsideration are basically reite ratio ns and further argument in support of 
contentions advanced by the petitioners in their  original motions to dismiss the 
proceedings in Docket 12063, which matters were considered and rejected by 
the Board in Order E-17235.

If fur the r findings yet need to be made with respect to the reitera tions ad­
vanced in the petitions for reconsiderations,  it is only necessary to address 
ourselves to the allegations of several of the petitioners  tha t we have misread 
and misconstrued our authority unde r sections 402. 1102, and SOI of the Federal 
Aviation Act. The petitioners reargue their  earlie r contentions to the effect 
tha t in asser ting our jurisdic tion to promulgate the proposed new Par t 213 of 
the Economic Regulations we have erred in allegedly failing to consider the 
limiting effects of the provisions of sections 1102 and 801 of the Act upon our 
authority  under section 402 of the Act. The position of the foreign air carrier 
partie s contesting our jurisd iction in this matter would produce a manifest 
inconsistency between our clear au thority  to condition foreign ai r carr ier permits 
as provided for in section 402 and the provisions of sections 1102 and 801 re­
quiring adherence to intergovernmental agreements and Presidential approval 
of permit amendments, respectively.

In spite of the necessary concomitants of national airspace sovereignty and 
even though section 402 is clear in its provisions regarding  our authori ty to 
attach terms and conditions to foreign air  car rier  permits, it is argued that  
because of the provisions of outstanding bilateral  air  tran sport agreements to 
which the United States is a party, section 1102 limits our authority  to act 
under section 402 of the Act with respect to the permits of those foreign air 
carr iers  whose countries are also part ies to such agreements. However, there 
is no express provision in section 1102 tha t the Board shall disregard any other 
express authority or prohibition of the Act, or tha t the Board shall fail to exer­
cise any of its powers and duties  to be performed under any of the other pro­
visions of the Act. On the contra ry, the provisions of section 1102 clearly as­
sume tha t such other powers and duties  will, in general, be performed. It cer­
tainly cannot be presumed tha t Congress has done a vain thing in providing the 
Board with the conditioning powers of section 402. Each provision of the  Act 
must be given its intended meaning and effect so tha t each provision will, in­
sofar as possible, harmonize with other provisions of the statu te, thus permitting 
each provision thereof to be effective. Accordingly, i t seems clear tha t the pro­
visions of section 1102 regarding adherence to inte rnational obligations constitute 
no bar to our authori ty under section 402 as  proposed in Docket 12063. More­
over, it is clear tha t the provisions of section 1102 do not abandon our national 
air  space sovereignty, especially when viewed in conjunction with the outstand­
ing international agreements to which section 1102 alludes. Further, there is 
nothing in the international agreements tha t deprives the Board of the right to 
perform its functions under section 402 of the Act. Finally, the promulgation 
of the proposed new Pa rt 213 would not require the Board' to take any of the 
actions which are now being protes ted by the  foreign carriers. We have tried 
to make it abundantly clear that if adopted by the  Board the proposed new Part 
213 of the  Economic Regulations would be only an enabling regula tion and would 
not be self-executory. The Board contemplates no action at  any time which 
would be inconsistent with any outstanding international agreement, treaty, or 
convention. On the other hand, it must be recognized th at bilate ral agreements 
are subject to amendment aft er  consultations by both of the partie s thereto at 
any time and tha t such agreements are also subject to denunciation bv either of the parties  at any time?

The provisions of section 801 of the Act likewise harmonize with the prin­
ciples and conclusions hereto fore discussed with respect to the status  of the 
provisions of section 402 of the Act. The President’s author ity under section

Through inadvertence, the  nin th line from the bottom of page 8 of Order E-17235 con­tains  an error in terminology which destroys the in tent  of  the sentence of which that line is a pa rt.  The words “differet f rom ” should be changed to read “identica l to * *
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SOI does not  minimize the  au thor ity  of the  Board und er section 402 of the  Act. 
In contending that  the Board  has no power to amend the  foreign ai r ca rri er  
permit s in the manner proposed by the new Par t 213 of the  Economic Regula­
tions, the  protesting partie s igno re the  Pre sident ’s role in thi s proceeding. It  
is the  President—and the  Presi dent alone—who will finally decide this case 
pu rsu an t to section 801 of the Act. The Pre sident’s power to approve or 
disapprove the  Board’s ult im ate  recommendat ions in thi s mat te r is unqualified. 
It  is the  B oard’s fun ction  und er section  402 to reach  the  determ ination  whe ther  
the  proposed  regu lation is in the public intere st and  whether the  public intere st 
requires atta chm ent  of the  proposed terms, condi tions  and limita tions to foreign  
ai r ca rr ie r permits . Congress thu s bound the  Board to the  sta ndard  of public 
interest which it furth er  defined in section 102 of the  Act. The Congress also 
require d public hear ings  in proceedings under section 402 so th at  the  Preside nt 
would have  the adv antage  of  both an evidentiary record and  the  Boa rd’s recom­
mendatio ns with  respect to 402 issues requiring Presidential dete rmination  
und er section 801 of the  Act.

Certa in of the  pet itioners fu rthe r contend tha t, und er the  proposed Pa rt  213, 
the Board  and not the Pres ide nt would perfo rm the actua l func tions of req uir ­
ing submiss ion of traffic da ta  an d schedules and the  approving and disapproving 
of such schedules. The simple answer  to thi s contention  is th at  the  President  
alone must decide whether to approve or disapprove the  proposed amendment 
of the  foreign ai r ca rr ie r permit s. As to how the new Par t 213 would be 
adm inis tere d in the  event the  Pre sident should approve the  proposed regu lation 
is a mat ter for the  Presi dent to decide. If  some deleg ation  of min iste rial  
au thor ity  to the  Board should eventuate from the Presi dent’s approval  of the  
proposed  regula tion,  the re is no reason now to assum e th at  such a delegation 
of power by the President  would be improper. In any event, questions as to 
kind  and  extent of delegatio n of autho rity  necessary to the  adm inistratio n of 
the proposed  Pa rt  213 are mat ters bearing upon the  merits  of the  regu lation as 
proposed and not upon the  issu e of our jur isd icti on to prom ulga te the proposed 
Par t 213.3

Accordingly, it  is  ordered :
Th at  the  petit ions filed for  recon sideration of Order E-17235, dated Jul y 27, 

19fil, be a nd each i s hereby in all  respects denied.
By the Civil Aeronautics  B oar d :
[ se al] (S ig ne d)  H arold R. Sanderso n,

Secretary.
Mr. N elsen. Mr. Chairman, I have a question.
You cited the case where the Civil Aeronautics Board 's opinion as 

to rates  finally prevailed in the controversy referred to in your earlier 
remarks. Assuming now that  a delicate situation existed between 
the governments involved and the Pres ident had the authority  to step 
into the negotiation, is it not possible th at in view of a delicate situ a­
tion that  the State Department and the Presiden t might say to the 
CAB, “Well, under the circumstances we don’t want to rock the boat. 
We would ra ther you do not press your poin t.”

Isn ’t th at a possibility ?
Mr. Tipton. It  is indeed.
Mr. Nelsen. Thank you, Mr. Chairman.
Mr. Rogers of Flor ida. Mr. Chairman, may I ask a question here.
Mr. T ipton, it appears to me that vour objection to this legislation 

is it is stating  in a posi tive sense something which you claim now the 
CAB has in a negative way: is that  true?

Mr. T ipton. It  is not qu ite that, Mr. Rogers.
I feel th at the power it has now is more calculated to achieve the 

results the Government wants, albeit indirect power, than the direct
3 On August 28, 1961, the  Br itish  carr iers  filed with the  Board  cer tain  exceptions to the  

Exa miner’s Furth er Report of Prehea ring Conference served August 7. 1961. as revised b.v 
Notice of the Examiner dated  August 18, 1961. Aside from the fac t th at  these  fu rth er  
exceptions should have been filed wi th the Examiner, we find t he  except ions with out  merit 
and each is hereby denied.
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power to fix ra tes which brings in its train all of the difficulties that 
I describe.

Mr. Rogers of Flor ida.  Now, as I understand it, you said that 
actually  the CAB’s position prevailed because they objected, now if 
the ir position prevailed simply because of a negative position or objec­
tion they still would have had the same result if they had the power 
here by projecting the rate  positively, would they not ?

Mr. T ipton. They would have had the same results, in other words, 
and that  is my point.

Mr. Rogers of Florida. So thev can do now-----
Mr. T ipton. Without this legislation. *
Mr. Rogers of Flor ida.  They can do now without this legislation, 

although it is a different approach; is it?
Mr. T ipton. You see, they can do without this  legislation which, as 

I pointed out, has very grea t disadvantages in tha t it deliberately *
creates unnecessary internat ional  controversy because of its threatened 
unilateral action, because it results in depriving the Board of any 
power to regulate foreign  flag carriers, and others that  I have 
mentioned.

Mr. Rogers of Flor ida.  Do we have the power now to regulate for­
eign flag carriers ?

Mr. T ipton. We don't have the power now except as I have de­
scribed through IAT A, approval  or d isapproval of the IATA agree­
ment under section 412, and section 402 which deals with their  
permits.

Mr. Rogers of Flor ida.  We would still have that . So that  doesn’t 
change that situation  in any degree, would it?

Mr. Tipton. The situa tion that would be changed was tha t we 
would star t out to regulate international rates, and wind up with onlj 
regulat ing TT.S. carriers.

Mr. Rogers of F lorid a. Isn’t this  what-----
Mr. T ipton. And deprive  ourselves at the same time of protecting 

American-flag carr iers ultimate ly, possibly in the future agains t de­
structive rates by foreign-flag carriers.

Mr. Rogers of Flor ida.  Isn ’t this in effect what  we have done 
now, in other words, we took the  position of the  American-flag c ar­
riers in the negotiations with Britain.

Mr. T ipton. Yes.
Mr. Rogers of F lorida. And they finally have agreed to that.
Mr. T ipton. Yes.
Mr. Rogers of Flor ida. Let me ask you just one more question or 

two on the IATA agreement.
How do you come to a determination? Does each member have 

a vote and what is the membership ?
Mr. Tipton. The membership is made up of all international car­

riers.
Mr. Rogers of Florida. And each one has a vote ?
Mr. Tipton. Each one has a vote, and the agreement cannot be 

adopted without a unanimous vote. Each carrier, to say it conversely, 
each carrier, has a veto, and so it is an agreement when you finish.

Mr. R ogers of Flor ida.  I understand, I yield to  Mr. Macdonald.
Mr. M acdonald. If  what you say there is true I wasted all yesterday 

because I was try ing to understand Mr. Boyd and I finally thought
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I understood him to say tha t while what you say is true tha t perhaps 
in the long run through  negotiations  they can help themselves, but 
tha t this  time it took a year.

If  they had this requested ra te regulation, th at in the first instance it 
would go to arbit ration and in  the  meantime the lower rate  would still 
continue in effect, and therefore they would have the low rate for a 
full year instead of being subjected to the humiliat ion of lading told 
tha t American citizens have to pay more or tha t the airplanes were 
going to be confiscated.

So, I don’t believe, if my understand ing is correct, tha t your answer 
to Mr. Rogers was responsive.

Mr. T ipton. Well, if this legislation had been in effect at the time 
of the fracas  last time I am not  sure how that  would have  been carried 
into effect for one reason, and this is one I  have dwelt on a l ittle bit 
before.

To fix a rate under this legislation you have to ho ld hearings, and 
follow the normal rate-fixing procedure, tha t is what the statute  
provides. I am not at all sure, I rather doubt, as a matter of fact, 
that  the Board could have gotten that  done, just physically gotten it 
done, in the time required to have dealt with this problem.

Mr. Macdonald. The problem wouldn’t have arisen until the rate 
had been fixed obviously.

Mr. T ipton. Tha t is righ t.
Mr. Macdonald. So tha t is of no moment to what  we are talking 

about.
Mr. Tipton. Well, what they were faced with was an immediate 

series of negotiations about th is business.
Mr. Moss. Would you yield at  this point ?
Mr. Macdonald. Yes.
Mr. Moss. One of us is confused.
Now, in the situation a ye ar ago, had the Government or the CAB 

possessed the authority specifically sought under 6400 they would 
have voiced objection to the higher rates?

Mr. Tipton. Right.
Mr. Moss. And those rates  there proposed would have gone into 

effect provisionally under ( e) .
Mr. Tipton. Let me start over as i f the Board had that  power.
They disapproved the Chandler rates. They wanted substantially 

lower rates, the Board did.
Mr. Moss. Tha t is correct.
Mr. Tipton. If  they had had this legislation, they would have 

star ted a proceeding to fix the lower rates presumably since they 
wouldn’t have been able to touch foreign-flag carrie rs at tha t point, 
they would have tried to fix the rates of our carriers.

I think that  is what Mr. Boyd said he would have contemplated. 
If  lie had  done so, you have got this procedural problem intervening 
but let’s drop it out for the purpose of this discussion. I think  it is 
a real problem and cannot be ignored but let’s drop it out for clarifi­
cation. They would fix Pan American and TWA passenger rates to 
Europe at the level they wanted them set.

In tha t event, Mr. Boyd is right.  On the basis o f this agreement 
the United Kingdom, France,  Germany, Ita ly would have  been bound 
during all the discussion and dispute tha t followed to permit our 
carriers to have those rates in effect.
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Now that, I think that is quite clear, and this is his point, I believe, in 
saying tha t this legislation is good because it would have permitted 
him to do tha t if he could have gotten over these procedural hurdles.

It  is our judgment  th at  notwithstanding tha t the dispute would 
have raged in the same fashion it did and we would have had great 
internationa l difficulty. They would have had to accept it under 
the agreement, but tha t would not have eliminated all the ill feeling. 
That is one thing.

The second thing,  it carries  with it, the legislation which would 
have permitted tha t very short range advantage , an advantage that  
would have gained them, le t’s make it 9 months, that very short range 
advantage establishes a princ iple tha t is a bad one for many years.

Mr. Moss. Would you yield further?
The principle we are discussing is established in the agreement, so 

whether it is good or bad it has been in existence since 1946.
As a matter of fact, the  author ity sought here was contemplated 

in the 1946 agreement because there was an agreement made at  that 
time tha t the executive department  of the United States would press 
for this authority. So, even that, was contemplated.

Now, as to who prevailed, haven’t you oversimplified rathe r sub­
stantively the question of who prevailed and how, whether it was the 
register ing of disapproval by the CAB, whether it was a subsequent 
IATA  conference followed by yet another conference, and finally by 
unila teral action of some of the carriers which at that point la id them 
open to antit rust problems, there was much more than  saying tha t 
the disapproval of the CAB led ul timately  to an agreement.

Many things led to an agreement, and carefully  reviewing the sub­
sequent occurrences could lead independent researchers to come to di f­
ferent. conclusions as to w hat  might, have brought about the change in 
fares  which are now available.

So it is oversimplification when you say the  CAB won the fight.
Mr. Tipton. It  may be an oversimplification to say that, to just 

rest, on the notion th at the CAB won the argument. But the fact re­
mains that without this legislation  they got what they wanted.

Now, I have no doubt a lot of things  entered into it but that was the 
case.

Mr. Moss. Some countries are still in disagreement with the rates, 
aren’t they?

Mr. Titton. I think the IATA  agreement is closed. I don't know 
whether they like it very well, but they have gone along with it, 
The agreement is closed.

Mr. Macdonald. But the point is a whole year’s time was used up 
before the thing  was sett led. I think  that  is the strongest argument 
the CAB makes, as I said earlier. If  this legislation passes—and I 
will phrase it as a question—isn’t it true if this legislation passes that 
what happened 9 months or a year  la ter as you said would have hap­
pened automatically at  the time of the dispute, and thereby the Ameri­
can fares would have prevailed for  a year ahead of time ?

Mr. Tipton. Yes. I really don’t think tha t the committee should 
proceed on the  assumption th at this all would have been easy because 
it would not. have been.

What the Board would have had to do, aft er they disapproved the 
Chandler fares, and thus created a controversy, the ir next step, if
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they use this legislation at all, their step—their next step would have 
had to be to fix a rate under this legislation. They would have had 
to fix it because tha t is the only thin g that brings into effect the 
favorable  result.

Mr. Macdonald. Can you correct this confusion in my mind ?
Wouldn’t the rate  have been fixed prior to the announcement by 

Pan  Am if Pan Am was the line involved or  TW A? They just can't 
arb itra rily  announce a ra te, can they, without  going to CAB ?

Mr. T ipton. They way they go through the CAB is to file a tariff.
Mr. Macdonald. Righ t. •
Mr. T ipton. And if the Board  likes it  they let i t go into effect.
Mr. Macdonald. Right.
Mr. T ipton. And th at does not constitute a fixing.
Mr. Macdonald. In  other words, that is not a rate hearing.
Mr. T ipton. Tha t is righ t.
Mr. Macdonald. They don’t have a rate hearing.  They just agree 

to the request and tha t has no legal effect.
Mr. Tipton. The legal effect it has is to publish the rate. The 

Board  a t that point can let it go into effect, and that  is the way rates  
usually are placed in effect. But  under th is bill, to make it  effective, 
it contemplates the fixing of a rate by the Board because that is what 
brings  into effect para graph (e).

Mr. Macdonald. And that  would not necessarily be, as you say, 
tha t a rate fixing hearing had  been held prio r to the announcement 
of the  new rate.

Mr. T ipton. Tha t is righ t. It  would not necessarily have been 
fixed and tha t is my point. Tha t when the Board  then afte r having 
disapproved the Chandler rates  would decide to fix th is rate for Pan 
American, and TWA, they would have then had to go through the 
procedure prescribed by the statute of hearings, arguments, of ma­
teria l relating to this, all this, so I  think it is very doubtful whether 
it would be that easy to b ring it  into effect, as we said, 9 months before 
it actua lly went into effect.

Mr. Moss. Mr. Chairm an, I would like to have the Board counsel 
give his opinion on this point.  As I read the agreement the mere 
grantin g by the Congress of the authority  to fix b rings  into effect 
paragraph  (e), is tha t correct, in the event the power is conferred by 
law upon the aeronautica l authority  of the United States  to fix fai r 
and reasonable rates?

Now, in the case last year we were objecting to higher rates. The 
rate was then under discussion. I think the  objection was to a reduc­
tion in the discount for a roundtrip , was it not?

Mr. T ipton. Yes.
Mr. Moss. And our people wanted at least the fare  they already 

had ra the r than a highe r fare.
So the rate there was fixed. The other  side was proposing a h igher 

rate. We were proposing at tha t point at least the status quo.
Mr. T ipton. I thin k the—I  htink you are making a valid point 

(e)—and I  am glad t ha t you corrected me because I sta ted i t wrongly, 
if the ratemaking power, fixing power is given to the Board, then (e) 
becomes effective. But the  point  you may be overlooking is that  in 
order  for the Board to force our carriers to operate at a part icular 
rate  it must actually fix the  rate, it must establish it  under the just 
and reasonable standards and  afte r a hearing.
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Mr. Moss. Didn’t the trouble  arise because our carrie rs were con­
tinuing to charge the rate that  had the 10 percent rather than the 
5-percent discount?

Mr. T ipton. Limiting ourselves to this  precise circumstance that we 
had last  year, I think it likely tha t the car riers would have published 
a tariff , liled a  rate for use that  the  Board would have though t was all 
right if you limit consideration to this one single circumstance. I 
don’t thin k that  legislation should be passed to deal with the fact situ­
ation of one single event.

Mr. Moss. I t is illustra tive of the problem; isn’t it  ?
Mr. Tipton. It  is illustra tive of a problem but I don't believe legisla­

tion should be based on one problem fo r consideration forever.
Mr. Moss. Of course, we wouldn’t go to that . If  we ju st go to the 

point of what actual legislation is based on. to be very technical about 
it, it  is based upon the commitments of the United States 20 years ago 
to seek this authority , because that  is spelled out in the Bermuda agree­
ment.

Mr. T ipton. That is right, and the question before the Congress-----
Mr. Moss. So, i t isn’t based solely on one case. It  is actually in 

keeping with  the commitment made two decades ago.
Mr. T ipton. But we must consider, I think very care fully our nego­

tiators  have always maintained that thei r commitments to foreign 
governments are subject in an instance of this kind, to the determina­
tion of the Congress.

Mr. Moss. That is what it is all about.
Mr. T ipton. That  is what  we are arguing  today. I don’t think  the 

fact that  a commitment was made 20 years ago should persuade the 
Congress that righ t now they should enact the legislation.

Mr. Moss. I raise the point  merely to counter a contention th at only 
this one case has caused congressional consideration.

Again, tha t is an oversimplification. Many things have caused it. 
Requests have been made repeatedly . It  was par t of the original 
agreement, and so it is here with  rather a lengthy history , not just a 
one-case history. The one case illustrates  an extreme example of what 
can happen under the au thor ity now held by the CAB without going 
the s tep f urther  and giving them that  which was contemplated at the 
time of the Bermuda agreement.

Mr. Tipton. What we are try ing  to persuade you is tha t notwith­
standing a commitment if you wish to  call it, some years ago, that this 
legislation, should not be passed, that paragraph  (e) of the Bermuda 
agreement should not be brough t into effect because over the long term 
it is bad.

Xow. if -----
The Chairman. We are going to have to conclude.
Obviously, you have not covered your statement, Mr. Tipton. There 

obviously will be a good many questions asked. So we are going to 
have to ask you to come back in the  morning. However, Mr. Springer 
has a question. I  think  we will have to come back in the morning.

Mr. Springer. I will wait until the morning.
The C hairman. I think I would want you to discuss when you come 

back in the morning—you made quite a point out of the fact tha t this 
legislation would b ring about government-to-government negotiations 
instead of the IATA-type agreements.
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You have given an example here  of what happened between us and 
the United Kingdom prim arily  a year ago, and you have laid great 
stress on the  fact that Mr. Boyd finally got what he wanted.

Tha t developed from a government-to-government negotiation.
Xow, it seems to me that you are arguing  at one point tha t we should 

not adopt  th is legislation because of  that, and then you have given us 
a very good reason why it should be the way this works out.

I would like to have that  discussed a little furthe r.
Mr. Tipton. My positions there, Mr. Chairman, they don 't appear 

to be consistent, but they are consistent and I will make tha t clear in 
the morning.

The Chairman. All right .
The committee will adjourn until 10 o'clock in the morning.
Mr. Tipton  will be here at 10 o’clock so the members would want to 

be here to hear him.
(Mr. Tip ton’s prepared statement follows:)
Sta tem ent  of  Stu ar t G. T ip t o n , P res id en t , A ir  T ra ns po rt A ss oci ation  

of  A mer ic a

My name is St ua rt G. Tipton. I am pres iden t of the Air  T ranspo rt Association 
of America which represen ts subst antia lly  all of the cer tific ated  scheduled ai r­
lines  of the  United States . In addit ion  to the 19 a irli nes  which conduct inter ­
nat ional operation s, our membership  includ es trunk and local serv ice airlines, 
Alaskan and  Hawai ian airlines,  hel icop ter operators and an all-cargo  airline. 
Together they  form a tran spo rt system of tremendous significance to the natio nal 
inte res t and  p lay a vital  role in the  advan cement of U.S. fo reign  comm erce objec­
tives. These airl ines  have a direct  inter es t in the legis lation now under con­
siderat ion and we, therefore, appre cia te thi s opportunity to appear before  the 
committee to set for th the views of ou r industry.

Cons iderab le controversy has  developed in the last yea r as to the  level of 
intern ational ai r transp ort  rate s, the  m ann er in which such rat es are determined, 
and the  proper  role of Government in influencing and approving rate s. This 
has  led some to contend that  the Civil Aeronautics Board  should have  even 
grea ter  con trol  over internatio nal  ra te s tha n it presently has, and th at  legisla­
tion is needed. Our U.S.-flag a irl ine  m embers do no t agree  with  t ha t contention.

Conceivably, the  public int ere st might be better served if no control s whatso­
ever  existed, and  airl ines were  per mi tted to compete in world tra nsp ort ation  
marke ts on the  basis of a rela tive ly fre e play  of economic forces. However, this 
is not the case, no r is it  ever likely to be the case, because—

(1) In ter na tio na l a ir t ranspo rta tio n involves the righ ts of  many  individual 
sovereign nat ions—and ai r tran sp or t services between any two nat ions are  
subject to the authority  of both, not  just  the  autho rity of the  nation cf 
which the  air lin e provid ing such serv ices  is a n at iona l;

(2) All scheduled airl ines  opera te with in the res tric ted  environment of 
a regula ted  public uti lity both  at  home and abroad—and they  are not com­
plete ly fre e to make economic decisions  without regard  to the  var iety  of 
require ments  imposed by app rop ria te civ il aviation  juri sdictions  ; and

(3) Not all internatio nal  air line operatio ns are  inspi red by or based upon 
str ict ly commercial requ irem ents  or  values—while U.S.-flag air lines are  
privat ely  owned and opera ted as a bas ic pa rt of the  American priva te enter­
pris e system, most foreign air lin es  aye eith er wholly owned or are substan ­
tia lly  supp orted financially by their governments.

This  means, quite simply, th at  ind ividual internatio nal  airl ines , and the ir 
governments  for th at  matter , do not hav e complete freedom in the  determ ina­
tion of intern ational rat es—and they each are limited in the  exten t to which 
they  can influence pricing on a str ict ly competitive basis. It  also mean s that  
int ern ationa l ai r transp ort  ratemaking is unavoidably complex. And because of 
this,  and because of th e close rela tionsh ip of ratemak ing processes tp- ttie  require­
ments of int ern ational agreements and to the  application of dmnwjtfe'law s 
regulations, int ern ational rate mak ing is  su bject to a gre at dealXf’ ni isunders taW Pk 
ing and confusion. /L  CrA

In thi s sta tem ent , there fore,  every effo rt will be made to swjte our posit ion 
the  merits  of the  pending legislation  as plainly as possible; 11 be >o
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necessary, in the inte rest of sep ara ting  fact from fiction, to  refe r to th e complica­
tions  involved in the ra te  provisions of our bilate ral  ai r transp ort  agreements, 
and to set the record st ra ig ht  with respec t to the power now possessed by the 
Civil Aeronaut ics Board.

OUR BAS IC PH ILOS OP HY  ON RATE CONTROL AND ON TH E NEED FOR TH E PEND ING 
LEGISLA TIVE PROPOSALS

The re is, we believe, a proper  role for the U.S. Government to play in the 
field of interna tion al ra te  cont rol, and that  role is exercising the power to prevent 
the  in troduction  or  contin uat ion  of rates which are adverse  to the public interest, 
in the  full meaning of th at  te rm. The question with which  the committee is faced 
is whethe r legislation act ua lly  is needed to exercise th at  power, and, if so, w hat 
kind of leg islation would be su itab le and  effective?

Our  basic philosophy on government intern ational ra te  control covers two 
general points. The firs t is, we do not believe the Civil Aeronautics Board  needs 
any  addi tiona l autho rity  to exerci se the necessary control of internatio nal  rate s. 
In view of the fac t th at  the pers istent requests of the  Board over the  years 
fo r inte rnational ra te  legislat ion have been denied, it would appear th at  the  
Congress has taken a sim ila r position. Nevertheless, I will explain our position 
in this  regard in some de tai l la ter in this sta tement.

The second point is, we are opposed to intern ational ai r transp ort  price  fixing 
by governments—and our opposition goes considerab ly beyond the quest ion of 
self -inte rest.  It  involves, instead, the  serious quest ion of whether one govern­
men t can impose its r ate phi losophies on o ther  governments, or, in the alte rna tive, 
whether it is in the public intere st for a group of governments  to decide rat es  
thro ugh  a mixture of po litic al and economic compromise.

The airlines, there fore,  have a deep inte res t in the  three  bills which are  before  
the  committee. Each of the  bills sets out to give the Civil Aeronautics Board 
grea ter  control over intern ational ai r tra nspo rt rates.  Each  has the public in­
ter es t of the United Sta tes  as it sta ted  chief objective . We have alre ady  ind i­
cated our basic belief th at  no legisla tion is needed. Bu t the re are  imp ortant  
differences in the three bills and I would like to comment briefly on these  
differences.

11.It. 1716 was introduced at  our request,  solely to  remove any doubts about the 
Bo ard ’s authority to co ntro l the  r ate s of fo reign ai r ca rri ers flying to the  United  
Sta tes.  We have never enter tained  such doubts  ourselves , but the Government 
long has—so we proposed thi s bill to author ize the Civil Aeronautics Board to 
suspend not only the ra tes of foreign  airlines,  if such rat es  are  found to be con­
tr ar y  to the public intere st,  but the rat es of U.S.-flag airl ines as well. If  the  
committee finds that  some legislation to control  intern ational rates is needed, 
it  will be seen th at  H.R. 1716 no t only will provide the passenger and the  shipper 
wi th the  best possible g uaran tee  that  the rat es charged will be fair , reasonable , 
and just—but, more imp orta ntly , the provisions of this bill can, in fac t, be 
implemented.

The second bill. II.R. 6400, represents the  legis lative proposal of the  Civil 
Aeronautics Board. While  this bill purpor ts to give the  United States cont rol 
over the rates and practic es of foreign  ai r car rie rs operating to thi s country, 
th is would not be the actua l effect of the legis lation if  adopted. Enactment of 
H.R. 6400 would actual ly divest the United States of rights  which it has  over  
foreign ai r car rie r rates pu rsu an t to intergovernm enta l agreements. In short , 
th is bill would establ ish price-fix ing autho rity  which could never be fu lly imple­
mented because the autho rity could not be applied to foreign  car rie rs serv ing 
the United States. Moreover, such price-fixing autho rity would be wholly un­
des irab le because the  emp ty th re at  of unila teral action  by the U.S. Government 
could serve only to fu rthe r complicate the int ern ational ratemaking process.

The third bill before you, S. 1540, is the amended version of the CAB’s bill 
which the Senate passed  on November 26, 1963, and ref erred to the House. Actu­
ally, it  is identica l to  H.R.  6400 except for an amendmen t to section 2 whereby th e 
proposed requirement of President ial  approval of the  Board ’s inte rna tional  ra te  
actions  is deleted. In its  stead is a requirement for repo rting cer tain  of these 
actions  to the Pres iden t b efore publica tion. The Senate amendment raises  many 
questions, of course, b ut we th ink  i t is more imp orta nt for  us to poin t out the  very  
basic  objectionable featur es common to both  rate-fix ing bill s.

While  we support the view th at  the public int ere st requ ires the Civil Aero­
nautics Board to exercise effective internatio nal  ra te  contro l, we are convinced 
th at  Government price f ixing is not  the  way to accomplish this.
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W HY GOVERNMENT PR ICE FIXING  IS  OPPOSED

There are three reasons why we are  opposed to intern ational air tran sport rate 
fixing, either  by the U.S. Government or by a group of governments acting to­
gether. The first reason is fa irly evident—if the Civil Aeronautics Board secures, 
and tries to implement rate-fixing powers, other governments will claim the right 
to take similar action to protect what  they consider to be their  sovereign r ights 
and interests . This will lead to intergovernmental negotiations where the pres­
sure of pol itical necessity will far  outweigh economic requirements. We simply 
do not believe it  to be in the public int erest for a group of governors to determine 
in th is manner the  rate s U.S.-flag airlines must charge U.S. citizens.

The second reason is more basic—the proposed rate-fixing legislation (H.R. 
6400 and S. 1540)  simply is impossible to implement. As I shall outline in detai 
later, obligations under international agreements between the United States and 
other countries will prohibit the Civil Aeronuatics Board from fixing or changing 
the rates  of foreign carrier s serving the United States, and the Board ’s compli­
cated rate-fixing decision processes even will prevent any timely effort to fix 
U.S. car rier  rates.

And the thir d reason is t hat  unil ateral government price fixing will stifle, if  not 
destroy, the essential  rate negotiatin g process. The successful development of 
acceptable and economically feasible ra te levels requires tha t individua l airlines 
have some flexibility in their positions (th e antithes is of rate  fixing by govern­
ments) in o rder tha t a compromise can be struck. In short, the airlin es must be 

free to negotiate.
You will note tha t I have referred  to airline negotiations, and not negotiations 

between governments. To be sure, in e xtrem e circumstances, it may realistically 
be the governments negotiating. But, in the main, i t is the airlines, as it should 
be. First , the expertise required for ratemaking lies with airline managements. 
It will always lie there under our free enterp rise system, because it is recognized 
to be an essential exercise of management prerogative. And. practically speak­
ing, to have these negotiations conducted by governments would be impossibly 
time consuming. Even more importa ntly, the U.S. Government would be placed 
in a position where it might have to make important political or economic con­
cessions to achieve rate  objectives. The conclusion was reached long ago tha t 
the basic machinery for international ratemaking should be a conference of 
carr iers  which works out the detailed  rat e schedules for submission by each 
member ca rrier to its respective government for approval. I refer, of course, to 
the Inte rnati onal  Air Transport Association.

This is not to say t hat  the various governments concerned, including the  United 
States, do not play a significant role even before the rates  ar e settled upon by the 
conference. To the contrary, the United States through the Civil Aeronautics 
Board has always actively influenced IATA rate determinations. The Board 
makes i ts views known to American car rier s in consultation prior to IATA meet­
ings. After that , if the  Board finds the  agreement eventually reached in IATA in­
consistent with the public interest, the Board, under section 412 of the Federal 
Aviation Act. disapproves the agreement—as it did last year.

It is impor tant to keep in mind th at  rate s must be negotiated by an interna­
tional conference of carriers. There is simply no other way to  handle the highly 
complex problem of ratemaking. We would hope tha t the committee in con­
sidering legislation will recognize tha t this  is the case, and will make sure tha t 
no action is taken which will impair the  carr iers ’ ability to negotiate. Specifi­
cally, if our Government is given the power unilatera lly to fix rate s and if tha t 
power is exercised, i t could easily lead to widespread adoption of the same prac­
tice on the part of other governments. This would make conference ratemakin g 
impossible. Each carr ier would come to the conference with its rate s frozen by 
governmental order, and t here would be li ttle  point in having a conference meet­
ing. As I have indicated, the essence of conference ratemaking is the ability  of 
the participants to provide some accommodation for the problems, the objectives, 
and the  desires of th eir colleagues in other countries.

Compromise is as much an essential pa rt of an IATA conference as it is a par t 
of the operation of Congress. If each Member of Congress was forced to take an 
absolutely inflexible position, the work of the greatest legislative body on earth 
would come to a shuddering halt. This is the reason we stress parti cula rly tha t 
the eommitte not follow the Senate’s lead by carrying the United States furth er 
in the direction of governmental rate  fixing in the intern ational field.
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TH E  INTE RN AT IO NA L RATE PROBLEM

Th e need for  cons ide rat ion  of  in te rn at io na l a ir  tr an sp ort  ra te  leg isla tion has 
been ch arac teriz ed  by some as  a need  to solve a gr ea t in te rn at io na l ra te  pro b­
lem— the prob lem of un reason ab ly  hig h in te rn at io na l ai rl in e fares. While we 
find th at ch arac teriz at ion to be mi sleading , we do agr ee  th a t ra te  problems  hav e 
ex ist ed  in the  pas t, and th at  st il l othe rs wi ll ar ise in th e fu tu re , and  th at  the  
Bo ard sho uld  exe rci se some fo rm  of ra te  control in the se sit ua tio ns .

In  1962, the  U.S.-flag a ir lin es  we re con fronte d with  one k ind  of an  i nterna tio na l 
ra te  pro blem—the  incre asi ng  dev elopment  of unec onomic an d destruc tiv e ra te ­
cu tt in g prac tices  by ce rtain fo reign  ca rr ie rs . As ind ica ted  by the  leg isla tive hi s­
to ry  of the  Civil Ae ron aut ics  Act of 1938, the Con gres s ha s lon g apprec iat ed  the  
fa ct  th a t destruc tiv e ra te  pr ac tic es  crea te cha os and im pa ir ai rli ne  opera tio na l 
pe rfo rm ance .

Th e Civi l Ae ron aut ics  Bo ard fe lt  the n th at  it lacked  specific leg isla tive au ­
th ori ty  to pre vent such  prac tic es . We felt th at  Am eric an ca rr ie rs  should be in 
a posit ion  to cha rge  es tabl ish ed  and app rov ed ra te s with ou t being under cut. 
Th e Bo ard  fel t then th at th e only solution was rat e-f ixing  leg isla tion desp ite  
th e fa ct  such  leg isla tion cou ld no t be app lied  ag ains t mo st foreign ca rri er s. 
We fe lt then, as we sti ll feel,  th a t the  Board  al read y ha d sufficient au thor ity  
to ac t, but , to dispel any  doub ts th a t the Board  could cope with  th is problem, we 
recommen ded  the  enactm ent of ra te  suspen sion  leg isl ati on . Bo th leg isla tive 
proposals  were conside red  by th is  com mittee in 1962 b ut  no ac tio n was taken.

A dif fer en t kind  of  in te rn at io na l ra te  prob lem deve loped in ea rly  1963 when 
a dis ag reem en t aro se betwee n th e U.S. Government  and ot he r gov ernments  as  to 
ac tio n governments migh t ta ke  to preven t dis pu ted  ra te s fro m tak ing effect. 
Th e dispute cam e about as  a re su lt  of an  in te rn at iona l ca rr ie r agr eeme nt on the 
level  of tran sa tlan tic ra te s wh ich  were to ta ke  effec t in th e spr ing  of 1963. 
Altho ugh the  U.S.-flag ca rr ie rs  we re advocat ing  a level  of  fa re s lower than  a 
m aj or ity  of fore ign ca rr ie rs  were the n wil ling  to accept , th e absence of ca rr ie r 
ag reem en t in th is respec t prev en ted  the most desir ab le leve l of fa re s from  bein g 
int rod uced.

Th e low -fare philosophy  of th e U.S.-flag  ca rr ie rs  has , how eve r, sub seq uen tly  
pre va iled. As a resu lt of cons ide rable in te rn at io na l eff ort  an d coo peration, of 
com promis e and neg otiation , a su bs ta nt ia l reducti on  in No rth  Atla nt ic  far e levels , 
among  oth ers , became effect ive  Ap ril 1, 1964. Th is dev elo pment  was , in pa rt , 
enc ourag ed by the  str on g posit ion  tak en  by th e Civi l Ae ronauti cs Board  and 
by th e supp or t given  by th e Congres s and  the ad m in is trat io n to  t he  gen era l prop­
os ition  th a t a red uction in th e level of tr an sa tl an ti c ra te s was  in order. But 
it is sig nif ica nt to no te th at th is  deve lopmen t took pla ce wi thou t he Board  
achie vin g any  new or  ad di tio na l ra te  con trol au thor ity .

And yet,  du rin g the  he ight of th e ra te  dis pu te la st  year , th e Civil  Aeron aut ics  
Bo ard vigorously  urged the en ac tm en t of its  lon g-s tan din g rat e-f ixing  leg isla tive 
pro posal  on the  gro unds th a t suc h au th or ity  -would provide  th e only solu tion . 
Bu t th er e was, and sti ll is, a much more effective so lut ion —ai rl in e neg oti ations, 
an d thr ou gh  such  ne go tia tio ns  th e ra te  leve ls urg ed by th is  Government  became 
a re al ity— som ewh at ago niz ing ly per haps,  bu t a re al ity  neverthele ss.  Other 
governme nts  may h ave  ar oused us, and even won tempo rary  vict or ies  w ith  t hr ea ts  
of con fisc ating our planes , bu t tho se ar e su bs tant ia lly  our ra te s which hav e been 
adop ted—the  ra tes sought by ou r ca rr ie rs  and  cha mp ion ed by our  alleged ly 
powerless Governm ent.

Th e Civi l Aeron aut ics  Bo ard , however , sti ll advocat es th e ena ctm ent of ra te ­
fixing  leg isla tion to solve bo th th e prob lem of un rea sonably  high rates , and the  
problem of destruc tiv e ra te  cu tti ng . The Board  takes th is  pos itio n even though  
it  ha s been demon str ate d th a t ai rl in e neg oti ati ons have ach iev ed dram ati c ra te  
red uc tio ns  wi thou t the Bo ard  ha ving  any  rat e-f ixing au th or ity , and  despi te the  
rec ognit ion  th at  such  au th ori ty  ca nn ot  be uti lized to  prev en t destruc tiv e ra te ­
cu tti ng  pra ctices . As th e Se na te  fou nd in it s cons ide rat ion  of S. 1540. and  as 
repo rte d on page 14 of  Sena te Re po rt 473 which acco mpanie d S. 1540:

“The  bil l ( rate-s usp ens ion  bi ll proposed by the  ai rl in e indu st ry ) con tain ed 
some fe at ur es  more desir ab le an d adva nta geou s than  the  bill  report ed,  for exam ­
ple. of th e ques tion  of  de st ru ct iv e ra te  prac tices .”

Fr an kl y,  we sti ll cons ide r th e best solution to  any in te rn at io na l ra te  problem 
is th e maxim um use. by the Bo ard,  of  existi ng  powers  und er  the  Federal  A viat ion 
Act. toge ther  with the  enac tm en t, if  such ac tion is nec ess ary , of leg isla tion such  
as  H.R . 1716 au thor izi ng  the  s usp ensio n of any ra te  which is adve rse  to the  public  
in te re st . Th is wou ld preven t de st ruct ive ra te -cut tin g prac tices , would pre vent



AMEND ING FEDE RA L AVIATION ACT OF 1 9 5 8 87

the establi shm ent of unreaso nably high rate s, and would preserve, fo r the reasons 
I shall  now outline , the  adv antage s of the  most favo rable of the  two alt ern ative 
rat e clauses under which the  United  Sta tes is obligated by intergovernmenta l 
agreements.

THE BERMUDA AGREEMENT AND ITS TWO RATE CLAUSES

It  is important to take note here of the  two alt ern ati ve  ra te  clauses of the 
Bermuda-type bilate ral  agreements we have with  most other natio ns. Despite 
the fac t thi s always adds a ce rta in amount of confusion to the  intern ationa l 
rate -making  question,  some basic  underst and ing  of the  mat te r is necessary 
because the  impact of these  al ternat ive ra te  clauses becomes signif icant  in the 
cons ideration  of r ate leg islation.

The basic problem is th at  one clause  is more advanta geous to the United 
Sta tes  than  the  other, and  those  adv ant age s will be ma intained und er the pro­
visions of one of the  pending bills, bu t will be lost  und er the  provisions of the 
other two bills. As the Sena te found in its review of S. 1540, and  as reported 
on page 6 of Sena te Repor t 473:

“The effect of subparagraph  (e)  (one of the alt ern ati ve  ra te  clauses which 
would be act iva ted  with  ena ctm ent  of S. 1540) is to remove the right of the 
aerona utic autho rity  of either cou ntry to prevent the  ra te  of a foreign carrier 
from going into  effect. Thus, the  committee was faced with the paradox that  
the very  act  of granting the Board contro l over foreign air transportat ion rates 
of both United States and fore ign carr iers  deprived the Board of direc t control 
over the rates of foreign  carriers."

(Em pha sis supplied .]
I would respectfu lly suggest th at  it  is more than ju st  a parado x—it  is fa ta l 

to the  sta ted  purpose  of S. 1540 (in  the words of the Senate  rep ort ) to “* * * 
give to the  Board  the  same degree of control over rat es  and practic es of foreign  
ai r ca rri ers operating into U.S. te rr ito ry  as foreign countries now have.” The 
paradox is the  finding conta ined in the  Senate  rep ort  th at  “the bill (S. 1540) 
repor ted by the  committee  provides remedies where they  are mos t needed—in 
the  area  of excessive charges imposed upon the U.S. public  by foreig n car­
rie rs and their governments.” The  actual  effect of S. 1540 is completely  the 
opposite, as  the  Senate  report itself  subsequently  admitted .

When the  Bermuda agreemen t was  executed,  the  Civil Aero nautics  Board had 
no d irec t a utho rit y over i nte rna tional  rate s. This concerned the  British. They 
were fea rfu l of the  lower ra te  po ten tia l of American-flag air line s. The two 
Governments therefo re agreed to two alt ern ative ra te  clauses in the  agreem ent 
(te xts  in att ach ment A) : one, parag rap h (e), would apply  in the  event the 
Civil Aeronau tics Board  received rate- fixing au thor ity ; and the  other , pa ra­
grap h (f ),  would apply if the  CAB did not receive such author ity . The chief  
dist inct ion between the two clauses is whethe r or  not, and u nder w hat conditions,  
a dispu ted ra te  may go into  effect,

If the Civil Aeronautics Board receives the  rate-f ixing  au thor ity  provided  
for  in H.R. 6400 or S. 1540. pa ragraph (e) would apply. This  clau se provides 
th at  w here  one pa rty  objects  to a new ra te  a s being too high or too low, or for 
any other reason, the disputed ra te  could go into effect following consulta tions 
and pending a thi rd party  advisory repo rt. This  ra te  clause prov ides  for no 
fu rth er  courses of action in the  eve nt the  dispute remains  unresolved  beyond 
the  commitment of the parties to use the ir best effort s to pu t into effect the  
opinion expressed in a th ird  pa rty  advisory report. In  other words,  the dis­
puted  ra te  could remain  in effect indefin itely and. pending set tlement of the 
dispu te, no ma tte r how long th at  may  take. American ca rri ers could operate 
at  one ra te  level and foreign  ca rr ie rs  a t ano ther  withou t ei ther  Government 
being able to take action.

Thus, while enactment  of H.R. 6400 or S. 1540 would permit the Civil Aero­
nau tics Boa rd to fix the  rat es  of American  intern ational ca rriers , the  resulting 
activation of alt ern ative ra te  c lause (e)  would prohibit any cont rol over foreign 
ca rr ier rat es , and this is the  power which is sta ted  to be the  underly ing pu r­
pose of the  legislation in the first  place,  in orde r to pro tec t the large  numbers 
of American citizens who use the  services of foreign carrie rs.

On the oth er hand, so long as the Civil Aeronautics Board does not have rate - 
fixing autho rity , paragraph  (f)  appl ies. This clause provides th at  following 
consultations the  p art y objec ting to a new rate  “* * * may tak e such steps  as it 
may cons ider necessary to preven t the  inaugu ration or con tinuat ion  of the  
service in quest ion at  the ra te  complained of.” Under th is clause, such action  
can be taken without  rega rd to any  fu rth er  effor ts by the  two Governments to
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resolve  the issue. Such action could include ra te  suspension or the conditioning  
of ope rating permits hut, in ei ther  case, thi s clause  of the  agreement permits 
the  tak ing  of necessary actio n to prevent the d isputed ra te  from going into effect.

The  Board and the Senate rep or t argue that  thi s clause permit s foreign coun­
tries to proh ibit  the introdu ctio n of lower, more reasonable rates by American 
ca rriers . It  is tru e that  al ter na tiv e ra te  clause  (f) would enable a foreign 
cou ntry to prevent the  intro duc tion  of a ra te  which it, for  any reason, objects to. 
Bu t altern ative  rat e clause (f ) is a two-edged sword. The U.S. Government 
could invoke it similar ly again st foreign  car rier s, and the exerc ise of such re­
ciproca l power could, a t leas t, encourage a settlement,  by negotia tion, more in 
keeping with  the inte res ts of bo th part ies.

TH E LOO PHOLE IN  TH E CAB’S CAS E

Simply stated, with its forced aband onment of the objec tive to directly control 
the  ra tes of all carrie rs ope rat ing  to and from the  United States, the Board’s 
case  now rests solely on the ques tionable theory that  the  fixing of U.S. car rie r 
ra tes will eventually influence fore ign ca rri er  rates. This  theory  wholly ignores 
the  rea liti es of internatio nal  poli tical  pres sures and complete ly overlooks the  
persuasive  and stron g ba rga ining powers o f foreign  governm ents. It  also ignores 
the  complexities of the CAB rate ma kin g decision process.

Any legislation enacted should serve  the public inte res t. But the public in­
ter es t involves many factors,  inclu ding the  trav eling and  shipping public, the 
economic health of th e indust ry,  and the postal service and the national defense. 
Cer tain ly, we can all agree t hat  the  objective is adeq uate  co ntro l of in ternational 
ra tes for  the protect ion of the trave ler  and shipper. We believe, however, that  
empow ering the Civil Aeronautic s Board to fix in ternat ion al rat es would not, of 
itse lf, accord the public any grea ter protection aga inst  unfai r, unreasonable, or 
otherwise unjust  rat es and cha rges than would be the case if  the Civil Aero­
nautics Board fully utilized it s exis ting powers, or had  the  power  to suspend 
ra tes con templa ted by H.R. 1716.

A substantial segment of the  American trav eling and shipp ing public utilizes 
foreign-flag ai r c arries, as was  pointed out in Senate R eport 473. Thus, the rates 
charged by foreign-flag ai rlines affect a considerab le num ber o f American citizens. 
If  the Civil Aeronaut ics B oard were given the a uth ori ty to fix inte rna tional  rates , 
most of our bila tera l ai r agreem ents provide th at  the  Boa rd could not prevent 
the estab lishm ent by a  foreign ai r carri er  of  a new rate  w hich was  deemed to be 
adverse  to the public inte res t, nor  could the  Board change any  exist ing foreign 
ca rr ie r rat e no ma tter how inconsis tent  such exis ting ra te  migh t be with the 
public  interest. In other words, if eith er H.R. 6400 or S. 1540 is enacted,  the  
Boa rd could not protect those Americans using foreign-flag  ai r carriers  aga ins t 
being  charged a r ate  which is unreaso nable or unfair.

In addit ion, both H.R. 6400 and S. 1540 fail to recognize t ha t internatio nal  rate­
mak ing must take into acco unt  lite ral ly thousands of ind ividual tari ffs and is 
clearly a mu ltila tera l endeavor.  The recognized al ter na tiv e systems for int er­
na tional  ratemaking ar e:  multilate ral  agreem ent among governments , or govern­
ment-approved mu ltil ate ral  agreem ent among car rie rs. Our  Government wisely 
chose the  la tte r course some 18 years ago and  has  ma inta ined this policy ever 
since. The decision to use an internatio nal  conference of car rie rs to develop 
ra tes subject to  each governm ent’s approval was reaffirmed by Preside nt Kennedy 
in his statement  las t April on U.S. inte rna tional  a ir  tran spor t policy. The policy 
sta tem ent  indica ted that  “th is mu ltil ate ral  mechanism, though i t h as some dra w­
backs, seems to  be the most practical one we can achieve, and  it  should be ma in­
tained .”

If  the  Civil Aeronautics Bo ard ’s legislative  proposal  is enacted and imple­
mented , it would conflict with, if not destroy, the  conference system of ra te­
making—the system which the executive branch has  concluded “should be main­
tai ned.” Specifically, if the Civil Aeronautics Board were to fix and prescribe 
the  r ates  to be charged between the  United Sta tes  and vir tua lly  a ll majo r foreign 
points, it would be academic  to convene a  rate  conference to  develop r ate s al read y 
fixed and prescribed by the  United  States an d/or  any other grovernment.

The  Civil Aeronautics Board  would also have  to tak e into accoun t every gov­
ernment’s view since no one government can unila terally determine  a rat e if an­
oth er government uses its  ful l sovereign power to prevent the estab lishment of 
a pa rti cu lar  rate.  If  our  Gove rnment sought to obta in agreement from other 
governments on rate s, the  United  Sta tes  might well be placed in the position of
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being asked to make various concessions, such as the granting of additional 
traffic ri ghts to foreign carriers.

Finally, under the Board’s proposal as set forth in H.R. 6400 and S. 1540, even 
the rates  of U.S.-flag carriers could not be fixed except a fte r notice and hearing. 
The same requirement of notice and hearing now exists with respect to the 
Board’s authority  to fix domestic a ir fares, and the provisions of H.R. 6400 and 
S. 1540 a re supposed to be an extension of t hat  autho rity. This means that the 
Board could not fix, for example, th e r ates  of one U.S. tran satl ant ic carrier with­
out including other U.S. tra nsa tlan tic carriers in the same hearing, and s imilarly 
fixing the ir rates  at the same time. In fact, if it were to proceed realistically, 
the Board would have to include all appropriate foreign car rier s in the same 
hearing since the objective should be a common ra te for  all ca rriers .

This would lead to a massive tran sat lan tic passenger fare  case taking years 
to resolve. Some years ago, the CAB undertook to set fare s for the entire domestic 
airline  industry . The General Passenger Fare Invest igation  case (CAB docket 
No. 8008) was the result. Tha t case took over 4 years from the time it was 
initia ted until  final decision.

Furtherm ore, assuming the Board ultimately fixed U.S. tran satl ant ic carrier 
rates, the Board could not impose its will on the European governments con­
cerned if they objected. These governments have an equal righ t to decide on 
the fares  to be charged by airlines flying to and from their  countries. The Civil 
Aeronautics Board cannot expect to set fares for the world. In the last analysis 
the rate  level would have to be negotiated between the governments involved. 
The existing IATA machinery subst antially accomplishes this without the le­
galistic and time-consuming notice and hearing procedure.

AN AM EN DM EN T TO H.R.  1716

One technical problem about H.R. 1716 should be called to your attentio n in 
this connection. We have said th at the rate-suspension provisions of H.R. 1716 
are applicable to any rate, but this  is not technically correct as the bill now 
stands. When an earlier  version of the bill was first drafted,  the then primary 
rate  problem was destructive rat e cutting  by foreign carriers. We then felt 
there was no special need to include a provision giving the Board the authority  
to suspend existing U.S. carr ier rate s since such rate s were not in question. 
Now, however, in view of the broade r question, we would see no objection to an 
appropriate  amendment to section 2 of H.R. 1716 to reflect th at existing U.S. 
car rier  rates , as well as existing foreign carr ier rates, are subject to the Board’s 
suspension authority .

With such an amendment, H.R. 1716 would, in fact, achieve all of the advan­
tages claimed for H.R. 6400 and S. 1540 without the serious drawbacks inherent 
in the rate-fixing proposals. In short, H.R. 1716 would—

Give the Board summary power to stop any carr ier in foreign air tran s­
portation from placing into effect a rate  inconsistent with the public 
in tere st;

Enable the United States to discharge the obligation to see to it tha t its 
own carrier s adhere to a reasonable r ate  struc tur e;

Enable the Board to cope with problems which would arise  from the fail­
ure of IATA to achieve rat e agreements or from any government’s dis­
approval of those agreements; and

Enable the Board to deal with problems arising from rate  actions by non- 
IATA carriers .

By providing for suspension of rat es up to 1 year, H.R. 1716 would protect the 
vital public intere st in the continu ation of service and the avoidance of destruc­
tive rate  wars. Moreover, it would do so without placing the Civil Aeronautics 
Board in the position of taking  over a proper role of i ts c arrie rs and of the multi­
later al ratemakin g machinery. The suspension for up to 1 year would provide 
ample time for the carriers , subject to overall government approval, to negotiate 
acceptable compromises. Lastly, it would provide an incentive for the carrier 
proposing the suspended rate  to bargain in good faith, while the existence of a 
deadline on the suspension will avoid the possibility of complacency on the part 
of the opponents of the rate.

TH E BOARD’S PO WER UN DER SECTION 40 2 OF TH E ACT

At the beginning of my statem ent I said tha t our basic philosophy on Govern­
ment rate  control covered two general points. One of these, our opposition to
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in te rn ati onal a ir  tr a n sp o rt  pr ic e fix ing , lia s been  re vi ew ed  in som e det ai l.  I t  
wou ld  seem app ro p ri a te  now to  di sc us s th e o th er p o in t;  th a t is, th e  B oard ’s 
ex is ting  au th ori ty  to  exer ci se  ra te  co nt ro ls . We hav e al re ad y de sc ribe d th e  
B oar d’s ex te ns iv e po w er  to  ap pr ov e or di sa pp ro ve  IA TA  ra te  ag re em en ts  under 
sect ion 412 of  th e  ac t,  and  how it ha s us ed  th a t po wer . Now le t us  revi ew  th e  
ap pl ic at io n of  s ec tio n 402 of  the  a ct  in vie w of  it s re le van ce  to  the g en er al  su bje ct  
be ing c on sid ered .

The re  ha s been  a g re a t de al  of  di sc us sion  co nc er ni ng  th e B oar d’s ex is ti ng  
po we r, or  la ck  of  it,  to  dea l w ith  fo re ig n a ir  c a rr ie r  ra te  qu es tion s under  se c­
tion  402. Dou bt s hav e be en  ex pr es se d ov er  th e ap pli cab il it y  of  se ct ion 402 co n­
di tion in g po wer  to  th e ra te  are a.  The se  ex pr es sion s of  do ub t ha ve  da m ag ed  th e  
po si tio n of  th e  U ni te d S ta te s an d sh ou ld  be cl ea re d up once  an d fo r all .

No fo re ign a ir  c a rr ie r may  enga ge  in fo re ig n a ir  tr an sp o rt a ti on  to  and fr om  
th e  Uni ted S ta te s unle ss  it  ho lds an  appro pri a te  p erm it  issu ed  by  th e  B oard  
under  sect ion 402, and  ap pr ov ed  by th e  P re si den t un d er sect ion 801. B ef or e 
is su in g su ch  a  pe rm it , th e  B oa rd  mus t find th e tr an sp o rt a ti o n  to  be in th e  pu bl ic  
in te re st . Se cti on  402(f ) prov id es  th a t an y perm it  is su ed  may , a ft e r no tice  and  
he ar in g,  be al te re d,  mo difie d, or  am en de d by  th e  B oard  whe ne ve r it  fin ds  su ch  
ac tion to  be in  th e  pu bl ic  in te re st . Se cti on  402 (e ) pr ov id es  th a t th e  B oa rd  m ay  
a tt ach  to  a fo re ig n a i r  c a rr ie r per m it  “suc h re as onab le  te rm s,  co nd it io ns , or 
li m itat io ns a s, in it s ju dgm en t,  the  pu bl ic  in te re st  m ay  requir e .”

Se cti on  402 im po ses no  e xp re ss  l im itat io n on th e  B oard ’s po wer  to  a tt ach  t erm s,  
co nd ition s, an d li m it a ti ons to  such  a pe rm it , nor  do es  it  co nt ai n an yth in g  th a t 
co uld be co ns true d as an  im pl ied li m it at io n  on it s au th o ri ty  to  do  so. On it s  
face , th er ef or e,  se ct io n 402  const itu te s a br oa d g ra n t of  au th ori ty  to  th e  B oard  
to  a tt ach  te rm s,  co nd it io ns , an d lim itat io ns,  su b je ct on ly  to  th e re quir em en t 
th a t th ey  be “r eas onab le ” and  th a t,  in th e  ju dgm ent of  th e  Boa rd , th ey  be  re ­
qu ired  by  the  “p ub lic  in te re s t. ”

A li tt le  ov er  2 year s ag o it  was  pr op os ed  t h a t a  ra te  c on di tio n be  i mpo sed up on  
cert a in  fo re ign ca rr ie rs  in  a se ri es  of  sect ion 402 pr oc ee ding s. W hi le  th e  B oard  
di d no t find th a t th e  re co rd  w arr an te d  im po sing  su ch  a  co nd ition , i t  c le arl y  im ­
pl ied th a t it  had  th e pow er  to  ta ke such  ac tion  w he n th e  pu bl ic  in te re st  so  re ­
qu ired  in  an  app ro p ri a te  ca se  (CA B O rd er s E- 17912 and E-1 791 3, Ja n . 8. 1962.)

We  kno w of  noth in g in  th e  ac t or in it s le gis la ti ve h is to ry  th a t wou ld  re qu ir e  
or  w arr an t ac ce pt an ce  of a  nar ro w  view  of  th e  B oard ’s po wers in  th is  a re a . 
Co ng ress  ob viou sly  w as  no t un m in df ul of th e  in te rn ati onal,  po lit ic al , an d n a ­
tion al  de fens e consi der at io ns th a t m ig ht  af fect fo re ig n a ir  tr ansp ort a ti on , o r of  
th e  need  to de vise  a re gu la to ry  pla n th a t wou ld  ta k e  th os e fa ct ors  in to  ac co un t. 
In de ed , sect ions  801 and  1102 of  th e ac t appear to  hav e be en  de sign ed  to  p ro vi de  
tha t, acco mmo da tio n. How ev er , th ere  is  no  in dic at io n  th a t Co ng ress  in te nded  
in an y ot her  m an ner to  li m it  th e B oard ’s re gu la to ry  po wers ov er  fo re ig n a ir  
carr ie rs .

In  la rg e m ea su re , w h a t I ha ve  ju s t st a te d  is ta ken  dir ec tly  from  th e B oard ’s 
ow n op ini on  of Ju ly  27, 1961, de ny ing th e mot ions  of  m an y fo re ig n a ir  c a rr ie rs  
to  di sm iss th e “P a r t 213” pr oc ee ding  fo r lack  of  ju ri sd ic ti on  (CA B O rd er E -  
172 35) . T hat B oar d  ord er was  reaf fir med  on re co nsi der at io n (CAB  O rd er 
E- 17 53 7) .

We wo uld  th in k  th a t th e  Boa rd  ne ed s no  fu r th e r am pl if icat ion of  it s se ct io n 
402 power. If  su ch  is no t th e case,  ho we ve r, we ur ge  th is  co mm itt ee  to  se t 
fo rt h  a cl ea r st a te m en t of  co ng ress iona l in te n t on th e  su bj ec t. In  th is  w ay , it  
will  be cl ea r to  al l th a t th e  B oa rd  ha s a po wer  eq ua l to  th a t wh ich  o th er gover n­
m en ts  ch ose  to  in vo ke  in la s t y ear’s ra te  c ri si s.

CONCLUSION

We su gg es t th a t th e  fo llo wing te st s be us ed  to  m ea su re  th e ef fecti ve ne ss  and 
th e p ro duc tivi ty  of  th e  p en di ng  r a te  le gi sl at iv e p ro p o sa ls :

1. Th e ne ed  fo r ra te  au th o ri ty  which  can be fu lly  im plem en ted , if  th e re  is 
an y qu es tio n a t a ll  a bou t th e B oar d’s ex is ting  p o w ers ;

2. Th e ne ed  to  pro vi de  fo r th e gov er nm en ta l co nt ro l ne ce ss ar y to  p ro te ct 
al l el em en ts  o f th e  pub lic in te re st , in cl ud in g th e in te re st s of  t ho se  A m er ic an s 
us in g fo re ig n ca rr ie rs , and th e pre se rv at io n  of  an  econ om ica lly  so un d U.S .- 
flag  a ir -t ra n sp o rt  s y s te m ;

3. Th e ne ed  to  m in im iz e go ve rn m en ta l re gu la to ry  po wers co ns is te nt w ith  
th e adm in is tr a ti on ’s an no un ce d in te ntion to  use  re s tr a in t in th e re gula tion  
of p ri vat e b u s in e ss ;
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4. The  need to  en co ur ag e in te rn ati onal a ir  tr an sp o rt  gr ow th , as  we ll as  to  
en ha nc e th e eco nomic po si tion  of  th e U.S .-flag a ir -t ra n sp o rt  in d u s tr y ; an d

5. The  need  to  pre se rv e th e  be ne fit s of  th e p ri vate  en te rp ri se  sy stem  by 
reco gn iz ing th e needs, th e  ri gh ts , an d th e ob liga tion s of  m an ag em en t in 
re ac hin g bu sine ss  dec isi on s.

II .R . 6400  an d S. 1340 do  no t m ee t th es e te st s.  The  in ad eq ua ci es  an d inco n­
si st en ci es  of  ra te -f ix ing le gis la tion a re  obvio us—a nd le gi sl at io n fo r which  th er e 
is  no  ne ed , or which  ho lds li tt le  pro m is e of  im pl em en ta tion , w ou ld  se rv e no us e­
fu l pu rp os e.  In  fa ct , su ch  le g is la ti on  wo uld se rv e on ly  to  im pe de  t he ne go tia tio n 
of  i n te rn a ti ona l ra te s.

Bef or e co nc luding , I wou ld  li ke  to  mak e re fe re nce  to  th e  cl ai m  th a t enact­
m en t of  H .R . 6400 an d S. 1540 w il l pr ov id e ou r G ov er nm en t w it h  a po wer  e qu al  to 
th a t po ss es se d by ot her  go ve rn m en ts . Th e m is re pre se n ta tion  her e is se lf- ev i­
den t— th ere  ca n be no eq ual ity  of  pow er  if, as  is  th e  ca se  w ith  ra te -f ix in g leg is-

• la tion , th e  U ni te d S ta te s ca n ta k e  no ac tion  again st  fo re ig n ca rr ie rs . Mo reo ver , 
to  our  kn ow led ge , no fo re ig n gov er nm en t us ed  ra te -f ix in g au th o ri ty  duri ng  th e 
in te rg over nm en ta l ra te  co nt ro ver sy  la s t ye ar . The  fa c t is  th a t cert a in  go ve rn ­
men ts,  w heth er th ey  had  ra te -f ix in g au th ori ty  or no t, sim pl y u ti li ze d  th e pr o­
vi sion s of  ap pl ic ab le  b il a te ra l ag re em en ts , an d th e ir  po w er s to  co nd it io n fo re ign

* a ir  c a rr ie r i>ermits , to  ac hi ev e th e ir  ra te  ob jec tiv es . The se  a re  po w er s which  th e 
U ni te d S ta te s now has.

Th e w ise an d ca lc ula te d us e of exis ti ng  po wers is fa r  m or e im port an t th an  
th e ac qu is it io n of  new  po wer  ju s t fo r po wer ’s sa ke . L eg is la tion so ught  fo r th e  
pu rp os e of  ga in in g sp ec ia l po wers, part ic u la rl y  whe n su ch  po w er s a re  know n to 
be im po ss ib le  to  ap ply,  will  be  lo ok ed  upon  as  li tt le  m or e th an  an  em pt y th re at.  
W hat is  ne ed ed  is th e w ill  to us e av ai la ble  po wers— po w er s which  ca n,  in fact , 
be us ed  eff ec tiv ely . Su ch po wer s, in  our  op ini on , a lr eady  exis t.  B ut if  you  
sh are  th e  B oar d’s do ub ts,  we w ou ld  re sp ec tful ly  ur ge  th a t yo u gi ve  fa vo ra bl e 
co nsi der at io n  to  H.R.  1716—th e on ly  le gi sl at io n wh ich , fo r th e  re as ons we  ha ve  
give n in  t h is  s ta te m en t, ca n be  u se d eff ec tiv ely .

[A tta ch men t A]

T ex ts  of  B ek mu da -T y pe  B il a teral  A gr ee men t A lt er nat iv e R at e Cla use s

“ (e ) In  t h e  ev en t th a t po wer  is confe rr ed  by  l aw  up on  t he  a ero nau ti ca l au th o r­
it ie s of th e  U ni te d S ta te s to  fix f a i r  an d econom ic ra te s fo r th e  tr an sp o rt  of 
pe rs on s an d  pro per ty  by  a ir  on  in te rn a ti ona l se rv ices  and to  su sp en d proposed  
ra te s in a m an ner co m pa ra bl e to  th a t in  wh ich  th e Civi l A er onau tics  Boa rd  a t 
pr es en t is  em po wered  to a c t w ith re sp ect to such  ra te s fo r th e  tr an sp o rt  of  per­
so ns  an d pro [>e rty  by a ir  w ith in  th e  Uni ted S ta te s,  ea ch  of  th e Con trac ting  
P a rt ie s  sh all  th e re aft e r ex er ci se  it s  au th o ri ty  in such  m an ner  as  to  pr ev en t an y 
ra te  o r ra te s  prop os ed  by one of  it s c a rr ie rs  f o r se rv ices  from  th e  te rr it o ry  of  o ne 
C ontr ac ting  P a rt y  to a  po in t or po in ts  in  th e te rr it o ry  of  th e o th er Con trac ting  
P a rt y  fr om  becomi ng  e ffe ctive , if,  in  th e  ju dg m en t of  th e  aero nau ti ca l au th ori ti es 
of  th e  C ontr ac ting  P art y  who se  a ir  c a rr ie r or  ca rr ie rs  is  or a re  pr op os in g suc h 
ra te , th a t ra te  is  un fa ir  o r un ec on om ic . I f  one of  th e  C ontr acti ng  P art ie s on 
.re ce ipt  of  th e  no tif icat ion re fe rr e d  to  in  para g ra ph  (c ) ab ov e is di ss at is fie d 

» w ith  t he ne w ra te  p ropo sed by  th e  a ir  c a rr ie r or ca rr ie rs  of  t he  o th er C ont ra ct in g
P art y , it  sh all  so no ti fy  th e o th e r C ontr acti ng  P a rt y  prio,r  to  th e  ex pi ry  of  the 
fi rs t fif teen  of  th e th ir ty  days re fe rr ed  to, an d th e C ontr acti ng  P art ie s sh al l 
en de av ou r to  re ac h ag re em en t on th e  appro pri a te  ra te . In  th e  ev en t th a t such  
ag re em en t is  r ea ch ed  e ac h C ontr acti ng  P a rt y  w ill  ex er ci se  it s s ta tu to ry  po wers to 

» give  ef fect to  su ch  ag re em en t. I f  ag re em en t has  no t be en  re ac he d a t th e en d of
th e  th ir ty  d ay  pe riod  r efe rr ed  to  in para g ra ph  (c ) above, th e pr op os ed  ra te  m ay , 
un less  th e aero nauti cal au th o ri ti es of  th e  co un try of  th e a ir  c a rr ie r conc erne d 
see  fit to su sp en d it s op er at io n,  go in to  ef fe ct  pr ov is io na lly pe nd in g th e se tt le m en t 
of  a ny  d is pute  in  accordance w it h  th e  p ro ce du re  o ut line d in  p ar ag ra ph  (g ) below.

“ (f ) P ri o r to  t he  ti m e whe n su ch  p ow er  m ay  be  c on fe rr ed  b y law  up on  th e ae ro ­
nau ti cal au th o ri ti es of th e U ni te d S ta te s,  if  o ne  of  th e C ontr ac ting  P a rt ie s is dis ­
sa tisf ie d w ith  an y ne w ra te  pr op os ed  by  th e  a ir  ca rr ie r or  ca rr ie rs  of e it her Con­
tr ac ti n g  P a rt y  f o r se rv ice s fr om  th e  te rr it o ry  of  one C ontr ac ting  P a rt y  to  a po in t 
or  poi nt s in  th e  te rr it o ry  o f t he  o th er C ontr ac ting  P art y , i t  shall  so  n o ti fy  the o th er  
p ri o r to  th e  e xp ir y of  t he  fi rs t fif tee n of th e th ir ty -d ay  pe riod  re fe rr ed  to  in  p a ra ­
gra ph (c ) above, an d th e C on tr acti ng  P art ie s sh al l en de av or  to  re ac h ag re e­
m en t on  th e  ap pro pri a te  ra te . In  th e  ev en t th a t su ch  ag re em en t is  .reach ed 
ea ch  C ontr ac ting  P a rt y  w ill  use  it s bes t ef fo rts  to  ca us e su ch  agre ed  ra te  to  be
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p u t in to  eff ec t by it s  a ir  c a rr ie r or ca rr ie rs . I t  is .recog niz ed th a t if  no su ch  
ag re em en t ca n be re ac he d p ri o r to  th e e xp iry of  suc h th ir ty  da ys , th e C ont ra ct in g 
P a rt y  ra is in g  th e ob ject io n to  th e ra te  m ay ta ke  su ch  st ep s as  it  m ay  co ns ider  
ne ce ss ar y to pr ev en t th e in augura tion  or  co nt in ua tion  o f th e se rv ice  in  qu es tion  
a t th e r a te  com plaine d of .’’ [E m phas is  sup pl ied. ]

(W hereu pon, at  12:05 p.m.,  the  com mit tee ad journe d to  reconvene 
at  10 a.m., Thu rsda y,  Ma y 21,1964.)



RATES, FARES, AND PRACTICES IN FOREIGN AIR 
TRANSPORTATION— 1964

T H U R SD A Y , M AY 21 , 19 64

H ouse of R epr ese ntatives , 
Com mittee  on  I nter state and  F oreign  Commerce ,

ashington, D.C.
The committee met, purs uan t to recess, at 10 a.m., in room 1334, 

Longworth House Office Building, Hon. Oren Har ris,  chairman of 
the committee presiding.

Mr. Williams (pre siding) . When the committee adjourned yes­
terday, Mr. Stuart Tip ton was in the process of g iving  his testimony. 
I do not believe that  you had completed it yet, Mr. Tipton.

Mr. Tipton. No, Mr. Chairman, I had not. Wi th the committee’s 
permission, I will proceed with  my testimony.
Mr. 'Williams. All right, sir.

STATEMENT OF STUART G. TIPTON, PRES IDEN T, AIR TRANSPORT 
ASSOCIATION OF AMERICA—Resumed

Mr. T ipton. During the discussion yesterday we had a g reat deal of 
discussion of the difficulty of rate formulat ion developing in the in­
ternation al field and the thing is tha t it is unquestionably difficult. 
But it seems to me that  i t is worthwhile for the committee to consider 
what have been the net results of the working of th is process over the 
years in which we have been operating under it.

If  I may direct the committee's attention to the charts—the ch art 
which is before you, it indicates  in the best way we know how to indi- 
■cate what has been the progress with respect to interna tional rates 
over these years.

I think it is necessary, in examining this legislation and seeking to 
solve th is problem, to  understand  what it is I believe all of us are 
driving at, and tha t is to get the lowest fare  available to American 
citizens that gives them an oppor tunity  to travel abroad which is con­
sistent with the economy of American-flag carriers. And I believe 
that the record over these years has been a good one.

You will note this cha rt [indica ting] which shows the yields f rom 
the operation of scheduled service in international and terr itor ial 
■operations from 1946 to 1963.

Now, I should explain th at  this yield is not a rate. It  is the av­
erage of all rates paid by all passengers. I t is wha t a passenger- 
mile yields to the carrie r. It  is about the only way, in view of  the 
grea t variety  of rates that are charged, th at you can really get a clear  
and overall view of what the rate  levels amounted to.

46-40 9—65---- 7 93
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Here we have from thi s period, 1946, in which we started out im­
mediately af ter World W ar II , a yield in cents per mile of over 8 cents, 
and it has progressed downward over these years until 1963 it has 
reached the low point indicated on the chart of below 6.

Now, of course, while most of our discussion up to this time is re­
lated  to passengers and passenger fares-----

Mr. Springer. May I ask a question before we get off the first chart ? 
Has  the downward trend of revenue passenger-mile yields, scheduled 
service—U.S.-flag carriers in the internationa l field—now, a pa rt of 
this has been due to  the fact tha t you have lowered the  fares. Tha t 
is one. Is tha t all you are attempt ing to show ?

Mr. Tipton. Tha t is all.
Mr. Springer. I am going to  have to leave you in a minute. Wha t 

has been the effect of othe r carriers  who have been added in these 
years? I am talk ing about Japanese A ir Lines, Pakistan Air Lines, 
Ind ia A ir Lines, Lufthansa , Alitalia. All of these largely  which were 
start ed with our own funds. I was in Jap an when they flew thei r 
first flight to the United States  and tha t was as a result of $12 mil­
lion, I am sure, tha t they  got from us to compete with our carrier  from 
San Francisco to Japan .

Now, what is the effect of those miles on our carriers ?
Mr. T ipton. Actually , there is no effect. This represents the pass­

enger miles carried by American-ffag carriers. Now, the effect of the 
introduction of the increasing competition over these years has been 
to reduce the part icipation—reduce the percentage participation  of 
U.S. carriers  in the tota l internationa l market going back and forth 
between the United States.

Mr. Springer. The great profitable venture in international trade 
now is between the United States  and Europe ?

Mr. T ipton. Yes, it is indeed.
Mr. Springer. In  that  you had a terriffic revision or I  should say, 

it has been fractionalized to a much grea ter extent today than it was 
in 1953,11 years ago.

Mr. T ipton. Oh, yes. The U.S. carrie rs’ part icipa tion in tha t mar­
ket has gone down, I believe, from the neighborhood of 60 percent 
down to, I think—it has  got as low as 37 percent.

Mr. Williams. I did not hear the question. Is  tha t our share?
Mr. Springer. Percentage share of the traffic from Europe to the 

United States, which is the big profitable venture.
Mr. Tipton. Which is the  heaviest trave led route in the world.
Mr. S pringer. One fur ther question. What was our percentage last 

year  between the United  States and Europe ?
Mr. I ipton. I am proud to say tha t we increased our participation, 

I bel ieve, to 41.5 percent—to 41.5 percent last  year. I t had dropped as 
low. I believe, as 37 percent. Last year we—as I say—I am real proud  
to say, it went up to 41.5. We hope we can hold it.

Mr. Springer. Now, you are talking about passengers.
Mr. T ipton. Passengers.
Mr. Springer. That is all.
Mr. Moss. Mr. Chairman.
Mr. Williams. Mr. Moss.
Air. Moss. I think t his is a very interes ting bit of s tatistical info r­

mation. I am not yet able to relate to th e question we have before us.



AME NDING FEDE RA L AVIATION ACT OF 19 58 95

But if it is to be related to th at  question, it seems to me tha t we could 
have in each of these categories comparable statistic s or charts  on the 
domestic operations of American carriers. If  this has significance it 
either illustrates tha t rates have not been proper or they have been 
proper. If  i t shows progress  in  oommecial aviation in reducing costs 
through the expansion of the business, the ability to operate on less 
revenue per  mile and I think app ropr iately then it would rela te to the 
same stat istical data  on domestic carriers.

Mr. Tipton. Yes; I thin k so. I do not believe th at the yield per 
passenger-mile for intern ation al operations is necessarily—tha t it 
necessarily should be as low as the domestic operation, since there are 
vast differences in them. But, in the domestic operations the yield at 
the present time is approximately the same as it is in domestic. The 
domestic yield is a l ittle bit higher, 6.1, tha n the in terna tional yield a t 
the p resent time.

Mr. Moss. If  it  was related to that, also, there  would be the question 
of what—I guess the use of the airc raft  itself, the load factor of pas­
senger and freight in both carrie rs of the operation.

Mr. T ipton. Yes; and as f ar  as the load factor is concerned, our do­
mestic load factors have over p ast years run  slightly higher than inter­
national , but there is no appreciable  difference between them. But 
moving down to freight in which we have had the same experience. 
This is obviously a developing phase of our business, but in the opera- 
tion of our  present rate machinery, as I  have described it, we have had 
the same experience with fre igh t as we have had with passengers, st ar t­
ing out immediately a fter the war with an extremely high rate, and of 
course, very, very limited volume and tha t has gone down through  the 
operation of this internationa l rate machinery to a l ittle  less than  25 
cents a ton-mile.

Mr. Rogers of Florida. How late do these figures go, 1963 ?
Mr. Tipton. Through 1963.
Mr. Rogers of Florida. What has been the experience on income ? 

I thought TWA was having an increase in the ir inte rnational revenues 
quite dram atically  over the la st year  or two. Is not thi s so ?

Mr. Tipton. That  is true.
Mr. Rogers of Florida. Would your charts reflect that ?
Mr. T ipton. This reflects th e rate levels a t which they moved their 

freight  traffic, so to tha t exten t it would not necessarily indicate in­
crease or decrease of revenue. The only purpose  of t his is to demon­
strate the extent to which it has been possible under existing law, un­
der existing  machinery to bring rates to the ir presen t levels from 
levels which were considerably higher.

Mr. Rogers of Florida. Tha nk you.
Mr. Tipton. From the standpoin t of traffic development.
Mr. Williams. Wh at is the  gross revenue derived from freigh t 

hauled by the U.S.-flag carriers ?
Mr. T ipton. Gross freight revenue by U.S.-flag carrie rs—I do not 

have that readily at hand.
Mr. W illiams. If  I  can get an idea jus t how big  th at business is.
Mr. T itton. Internat iona lly, I  assume you are talk ing about. I will 

have tha t in just a moment. "When I  get i t I will provide it. I will 
proceed until I get it and I  will repor t it.

This  chart [indicating]  shows passenger volume, which, it seems 
to me, is also relevant in determining how well the ra te machinery has
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worked, because it has attrac ted a very, very substantial increase in 
volume. Note, in 1946, the very beginning of things, a little over a 
billion passenger-miles moving in 1954 to about 4 billion now in—in 
1963 i t is about 12 bi llion, up just short of 11 billion passenger-miles.

Mr. Moss. Will the gentleman yield fo r an additional question?
I would like to suggest that  now rate  relevancy to this whole ques­

tion would be the figures in each of these categories of the opera ting 
costs per ton-mile or per passenger-mile. We are talking  of rates. 
Then there is a relationship of one to the other and it would be 
significant to this consideration.

Mr. Tipton. I am glad  to put those in the record. I do not have 
them readily at hand.

Mr. Williams. You mentioned operat ing costs. Tha t is not all 
overhead. I think a breakdown of the  operating costs and total costs 
would be helpful.

Mr. Moss. Yes, approximate.
Mr. Tipton. Those figures are  available and I will have them.
The answer to the chairman’s question, the gross revenue in 1963 

from the transpor tation of f reigh t internationally , $93.8 million. We 
have the same indication of increased volume for freight here which 
also tends to reflect the fact that the freig ht rates were developing 
business. They were rates at which shippers could move their cargo.

Star ting  in 1946 we had 15 million ton-miles in 1946. And 105 mil­
lion in 1954. And in those subsequent years it increased to 381 million 
ton-miles in 1963. It  is rising now at a very rapid rate and hopefully 
will continue in view of the fac t that many of the carriers are p utt ing  
on new freight ai rcra ft.

Let me turn to a clear indicator of what has happened. Looking at 
the yield and volumes in that wav, it is hard  to tell exactly how much 
somebody had to pay to go to Europe. And by reason of the great  
variety of different rates, both for cargo and passengers, we have 
had to present this in terms of yields in o rder to give an overall pic­
ture. Now here [indicating] we have tried  to show what has ha p­
pened to the rates on the transa tlantic, which is the heaviest volume 
route in the world. We have tried  to demonstra te what  has happened 
to those rates during the years under consideration here, 1946 to 1964.

You will notice in order to do this we have shown them both as peak 
summer season and off-season rates, because they are different during 
the peak summer season. Rates are slight ly higher than they are 
during the off season.

Looking at the peak summer season rates, the chart on my left, we 
started out with a range of rates in the 1946-51 period of $325 to $375 
in which the $350 rate seemed to be the most prevalent.

During the next 5-year period, 1952 to 1957, the range had d ropped 
from $270 to $290, and  the  most prevalent was $290. This is a tourist  
or coach fare. It  is the lowest one-way fare.

In  1958 to 1964—this period—the range was from $240 to $255, and 
the most prevalent rate  available was $250. Tha t is peak summer 
season. Those are the rates, the last that 1 mentioned, the rates tha t 
prevail for this summer season.

On the other side it  shows the off-season rates, they have moved 
down, as you can see, and the most prevalent in the first period was 
$325, and the most prevalent in the next period, 1952 to 1957, $920,
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and for 1958 to 19G3 the range  was $240 to $290, the most prevalent 
being $240. This summer season the lowest ra te is $210. This does 
not include, I should say, the short-term excursion fares, which are 
somewhat lower.

Mr. Moss. Again, if this is offered in fur ther ing the committee's 
grasp of the adequacy of the proper rate-fixing procedures, would it 
not require that  we have available at each of  those points of change 
the change in the volume of business, the gross and net revenues, in 
order that we would be able to make some evaluation of the reason­
ableness of the rates and the effect of those ra tes upon the American 
carrie rs ?

Mr. Tipton. Of course they would be—well, we would be glad to 
furnish tha t informat ion.

Mr. Moss. I would not want you to furni sh it, Mr. Tipton, if it 
appears  to be unrela ted. But to me it  merely illus trates  tha t there 
have been some decreases in the cost of transpor tation. Now, was 
this wise or unwise? Did they increase the total  passengers—what 
was the effect of them upon the operating p icture of the carrie r? ff  
they have, again, any relevancy, to me it seems tliat they are totally 
inadequate when presented and only to this extent they must then 
relate so tha t a picture  which tells the story finally develops so we 
can make an evaluation of the impact  upon our carriers.

Mr. Tipton. We will be glad  to furnish  that information. But 
let me emphasize again why we are showing these figures.

The reason we are showing these figures is not to demonstrate 
tha t carr iers were wise or unwise or that  they made money or did 
not make money. What we are showing them for is to show to the 
committee how the present system of making internationa l rates 
has permi tted rates to come down. And the reason we feel we must 
emphasize tha t is the emphasis which has been given in the past, 
tha t by reason of the interference of foreign-flag carr iers and for­
eign governments, it has not been possible to get rates down and 
therefore, the Civil Aeronautics Board must have more power than 
they have now.

Now, what we are saying throu gh these figures, is that under our 
present system, on the basis of the powers the Board has now, rates 
have come down through the operation of the IATA  machinery, 
throu gh the carri er conference machinery, rates have come down 
and have come down extremely  well and reached a poin t where traffic 
volumes have gone up at a very substantial rate and have reached 
now a figure of about $12 billion  for 1963 and tha t will obviously 
increase very substantially dur ing  this year. Tha t is the point we 
are making with these figures.

Now, as far  as impact on the  carriers  is concerned, up until this 
year the carriers  didn’t do very well. The international and ter­
ritorial  carrie rs during the period  from, say—make it 1959—I can 
give you these figures for all these years, but 1959 the rate  of return 
was 4y2 percent. In 1960 it was 5.3; in 1961 it was 3.2; in 1962 it 
was 8.8; and in 1963, 12.3. I believe tha t this improvement in fi­
nances of our international and terr itori al carrie rs tends also to 
support the conclusion tha t it is possible throu gh our present ma­
chinery to achieve not only rates tha t will develop traffic, but  also, 
tha t will protect the financial integrity  of the carriers.
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Mr. B rotzman. May I  ask a question. Mr. C ha irm an  ?
Mr . W illiams. Were  you  thro ug h,  Mr.  Moss ?
Mr. Moss. Yes.
Mr. W illiams. Mr.  Br otzm an .
Mr. Brotzman. Mr . Tip to n,  rel ate  th is  to  yo ur  test imo ny yeste r­

day— as I recollec t yo ur  gen eral  discussion we were ta lk in g abou t the  
IA T A  agreem ent  which also  gav e rise  to the  prices  wi th the Un ite d 
Ki ngdom.  As I reco llec t, also , you had ent ere d in to  an agreem ent  
which  caused a modest ra te  increase  and  th at  th is agreem ent  was not 
rat ifi ed  or  approv ed by the Civil  Ae ron autics Bo ard . Th is is corre ct, 
is it no t ?

Mr. T ipto n. Yes.
Mr . Brotzman. The quest ion  I  h ave  specifically  is th is : A t the tim e 

of  the disappro val by the  CA B,  did  the y tak e tes tim ony or were you 
aff ord ed an  op po rtu ni ty  f or  he ar ing?  Was thi s reje ction  of t he  ag ree ­
me nt pre dic ate d upo n a sort of  ra te  d ete rm ina tion on th ei r part  t ha t 
you  were  receiving j ust compen sat ion  for  your  in vestm ent and  all those  
di ffe rent  fa cto rs, o r was th is  reject ion  predica ted  on some othe r reason  ? 
Do you  unders tan d my q ues tion ?

Mr. T ii’ton. As fa r as th e hear ing is conce rned , I  sho uld  po int out  
th at —as  f ar  as the Air  T ra ns po rt  Assoc iatio n is concerne d, we did not  
pa rt ic ip at e in that.  Th e th ree Am erican -fla g c ar rier s th a t o perate on 
the Nor th  At lan tic  were individu al ly  involved . Th ey , however, did  
no t rece ive a heari ng  in th e sense we u sually th in k of  it,  wi th an ex­
am iner  and cro ss-examinat ion  and the  like. Th ere were discussions 
betw een th e Board  and these c ar rie rs  a t v arious t ime s d ur in g th is  ra te ­
mak ing process.

P ri o r t o th e t ime  the  c ar rie rs  went  to  th e IA TA  con fere nce  th ey dis ­
cussed thei r views and the Boa rd ’s views  with  t he  Bo ard,  bu t it  was 
discussion and submis sion  inform al ly  of  inform ati on . A fter  the  
Ch an dler  conference, discus sions were held , but no hea rings.

Mr. Brotzman. Th e reason  fo r my question—I  th in k the  gentl e­
ma n fro m Flor ida, Mr.  Roger s, asked a per ceptive  ques tion  yes terday  
ab ou t wh eth er th is  is a ne ga tiv e way to set rat es,  ver sus  a pos itive 
way  to  set rate s.

B ut th e ques tion  th at  I  have  is, would it rea lly  be the same  if  the  
ca rr ie rs  were not afford ed the op po rtu ni ty  to  presen t tes timony  in 
be ha lf of  ra te increases, you see?

Mr.  T ipton . Yes ; I un de rs tand  your point . Th e bil l befo re you 
prov ide s fo r the  same no tice and he ar ing req uir em ents th at  we are  
accustomed  to havin g in the dom estic  ratem ak ing process. All  of the  
procedure is made availabl e. An d whi le th is may seem like  an odd 
th in g f or  me to be saying , th at  is one  reason why  t hi s bill  won’t work . 
Th e h ea rin gs  are  so ti me  consum ing  and so diff icult to complete,  t ha t it 
wo uld  never be poss ible to meet the  tim e req uir em ents involved in 
rea ch ing agreem ents wi th all  of  the  for eig n governm ents and foreign 
ca rr ie rs  involved.

Mr. Brotzman. Cou ld I  ask  you  th is  ques tion  righ t the re?  Bu t it 
seems to  me, Mr. Tipton , th at  you are  in a sense be ing  denied an op­
po rtun ity for a rat e inc rease wi thou t a hear ing un de r the  present ci r­
cumstances.  I f  you  en ter in to  a no the r agreem ent  th at  calls  fo r an in ­
crease  in rates,  and then  once  again , fo r wh ate ver reason, wi tho ut 
he ar ing,  the  CAB does not ap pro ve  th at  agree ment,  then  are  you in
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essence wi thout a forum where you could present the kind of evidence 
tha t would substantiate  a rate increase ?

Mr. T ipton. The impor tant thin g to understand is the difference 
between the results which would be achieved by this bill in which you 
would have the hearing and the result  which would be implicit in the 
present situation. Tha t difference is as follows: You hold the hearing, 
the Board enters  an order, fixes a rate, and i f the carr ier fa ils to charge 
tha t rate, he has violated the law. The  Government has ordered him 
to do that . In  our present situation the Board disapproves th is agree­
ment, the c arri er still is free to file w ith the Board and charge what­
ever rate  he pleases.

Now, he is still free to do that as f ar  as our Government is concerned. 
But when he operates abroad, the foreign government may prevent 
him from charging tha t rate. The situations in international and 
domestic ratemaking, as well as o ther things, are so completely differ­
ent from each other th at you cannot apply the same principles o r the 
same legislation to them. The big difference is the fact tha t our Gov­
ernment does not have sovereignty over anything except the United  
States.

Mr. R ogers of Florida. Did I understand  you to say tha t the CAB 
could object to it and the carriers still  go ahead, but that  the  foreign 
government could object to it and the carrier could not?

Mr. T ifton. Th at is right.
Mr. R ogers of Florida . In  other words, we are in a situation  where 

we can allow regulation by some foreign government of our carrie rs 
where our own Government does not have this  right.

Mr. T ifton. I t is not a question of allowing it. We operate to the ir 
country and-----

Mr. Rogers of Florida. They may operate  to ours.
Air. T ipton. Th at is right . And our  Government—these rights  are 

reciprocal—our Government can also under the existing powers affect 
the rates of foreign-flag carrie rs as well. Each has sovereignty over 
its own country and the operations to and from it.

Mr. Moss. Tha t is not precisely righ t. II  is in effect under certain 
conditions depending upon the author ity of the  country and contains 
a provision tha t comes into effect under other conditions depending 
upon authori ty.

Mr. Tipton. F is the one that  is in effect now for our country and 
for all others, as fa r as I  know.

Mr. Rogers of Florida . Let me ask you this. There is no control 
over the rates, for instance, with Brit ish carriers—it is a govern­
mental affiliated carrie r so I presume their government has consider­
able control.

Mr. T ipton. Aly guess would be th at they would have a great deal 
of informal control. As far as the ir law is concerned, it does not 
give the Brit ish Government power to fix BOAC rates. But since 
they own a substantia l part of it, I would guess they do.

Mr. Rogers of Florida.  What about when we had the difficulty 
with Britain this  last time, who ac tually  made the objection or rather, 
who held out for the American position? Was it the CAB or was 
it the three carrie rs, flag carriers?

Air. Tipton. The CAB held out for  the position and our carrie rs 
continued to file the rates they had had before. In  other words,
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they did not file the increase in accordance with the agreement which 
had  been disapproved. At t hat  point the United Kingdom objected— 
United Kingdom and other  governments objected to our continuing 
our existing rates.

Mr. Moss. What happened to the Canadian oceanic traffic? Did 
not they also object ?

Mr. Tipton. Canada , I believe, joined with the United States in 
opposing, objecting, to  the increase that had been agreed to by IA TA.

Mr. Moss. Any threat to seize Canadian a ircraft ?
Mr. Tipton. Not that  I  know of.
Mr. Moss. Did the  Canadian Government have different authority ?
Mr. T ipton. The Canadian Government is one of the four govern­

ments that has the power to fix internat ional rates.
Mr. Moss. We had a crisis on one hand but we did not on the 

other  because th at Government did have the authority and was act­
ing in accordance with the agreement in rendering its objection and 
making it effective.

Mr. T ipton. I don't think it was th at simple. The Canadian Gov­
ernment has power to fix rates, that  is true. They also have a di f­
ferent agreement with the  United Kingdom and I am not familia r with 
the difference, but I am not at all sure how long tha t favorable 
Canadian position would have continued. You must remember tha t 
all eyes were focused on this contest between the United States and 
the United Kingdom, Germany, France, and others. And negotia­
tions were going on in (ha t form. Tha t is what the  contest was. Had 
Canada been standing  alone—it would have been difficult-----

Mr. Moss. We would have looked to our agreement.
Mr. Tipton. Yes, we would have looked to our agreement, but 

even then—even then you could not anticipate the reaction of these 
governments tha t were opposing us even though they were prepared 
to accept the agreement.

Mr. Moss. They had  the alterna tive to operate  under the agree­
ment or they had the alternative  to not.

Mr. Tipton. Denouncing the agreement, that  is right. This gets 
a litt le delicate, but I  would ra ther  say it. These governments object 
strongly to the rates the U.S. carrie rs were charging—if our agree­
ment had been in effect and they would have had those rates  shoved 
down their  throats, I would guess that they would have permit ted 
those rates to go into effect but they have endless other  methods which 
they are free to use to manifest their  displeasure  with what we are 
doing.

Mr. Moss. And we have re talitory powers to counter any manifes ­
tations  th at occur outside the agreement.

Mr. T ipton. We do, indeed, and we should use them. The impor­
tan t thing,  I  th ink—the  important thing  th at I thin k has been recog­
nized—I think tha t in order  to continue progress in ratemaking,  we 
have to focus our a ttent ion on the agreement and not upon unilate ral 
action. Tha t is the basis for our objection to  put ting E into effect.

Mr. Moss. That is not unilateral action any more than tha t of 
Bri tain  in threatening to confiscate or suspend our operations would 
be unilatera l action. If  action is permitted under international agree­
ment it is agreed to in advance; it is appropria te action, is it not?

Mr. T ipton. Wh at I am referrin g to as un ilate ral-----
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Mr. Moss. You and I have a contrac t and I have certain right s 
under i t and I exercise those rights,  it might be very offensive to having 
agreed to it. You are usually  going to let them go ahead.

Mr. T ipton. Tha t is right , for a period, at least.
Mr. Moss. For a period.
Mr. Tipton. These agreements can be denounced. Other action 

can be taken.
Mr. Moss. Of course there is other action contemplated in another 

agreement—in the agreement and tha t is taking it to arbitra tion.
Mr. Rogers of Flor ida. Let me ask you this, Mr. Tipton. As I 

understand it, the IAT A agreement was tha t they  would go up under 
it.

Mr. Tipton. Yes.
Mr. Rodgers of Flor ida.  And CAB objected. Assume CAB had 

not objected, what would have been the status?
Mr. Tipton. If  CAB had  not objected and if no o ther government 

had objected, the rates would have gone into effect.
Mr. Rogers of Florida. So our carriers would then have been forced 

to charge a rate higher tha n they evidently had been charging—and 
evidently from the record you have given us here of  increased revenue, 
total  revenue passenger-miles flown, the tremendous increase in 1963, 
the 12-percent return, et cetera, this has not been hurtful to our lines. 
Would this be a fa ir statement?

Mr. Tipton. The rate reduction has not. I would say it has not. 
Wha t they would have had to do—what our carr iers would have had 
to do is come back at  it as they had been coming back at it for a long 
time and press fo r the ir rate reduction. There is no doubt about it, 
it is combined pressure by the U.S. Government and U.S. carriers, 
along with, and we must n ot leave the impression th at  all foreign-flag 
carr iers want to keep th eir rates high, along with other  carriers tha t 
have the same points of view, to seek agreements on rate reductions, 
rate adjustments  of all sorts. One of the reasons that  chart is a pretty 
complicated one is that this has been a long period of experimentation, 
try ing  excursions, tourist  service, economy service, a variety of ways 
of get ting  rates tha t will att rac t the maximum amount of people.

Mr. Rogers of Flor ida.  Let me ask you this : Could the carriers  
themselves have entered the objection which would have held up the 
increase in price?

Mr. T ipton. Our carr iers  could have refused to agree to it—to any 
increase in rates and have prevented IAT A from reaching an agree­
ment.

Mr. Rogers of Florida . But they chose not to ?
Mr. T ipton. Their  judgment was that they had reached as good 

an agreement as they could get at that time and they went along with it.
Mr. Rogers of Florida. Could you recall offhand what the increase 

would have been ?
Mr. T ipton. As I recall, it was on a round tri p to London and it 

was $28.
Mr. Rogers of Flor ida.  Actually, it has worked out to the ad­

vantage  of our carriers now, you feel, because of the position the Gov­
ernment has taken ?

Mr. Tipton. I think it has. My point  continues to be tha t it has 
worked to our advantage,  that no fur ther legislat ion is necessary.
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They accomplished that  without legislation. They could not have ac­
complished it any easier or bette r if  they had had legislation.

Hr . Moss. Will you yield?
Mr. Rogers of Florida. Yes.
Mr. Moss. As 1 recall in thinking this over, a t the time the Senate 

committee met—they were very indignant, there were very indignant 
statements that were issued by members of tha t committee. I)o you 
suppose their voices had any impact on some of these governments 
and then concurrently  was not the Canadian Government continuing 
to have a very aggressive pursu it of its rights  u nder its agreement to 
maintain its position ?

Mr .T ipton. My guess would be tha t attention was paid to comments 
in the Senate and I cannot  answer on what the Canadians were doing 
at the time.

Mr. Moss. The Congress is in a different position than the CAB. 
They have voiced th eir  objections under the agreement and tha t left 
the United States  f ree to do as i t pleased. The Congress could move 
beyond that point and the Canadian Government could, of course, 
under its agreement main tain its position legally and so there were 
many pressures b roug ht at tha t point on the other  governments.

It is difficult to isolate the major pressure.
Mr. T ifton. It  is difficult to isolate these pressures, of course. But 

the idea tha t the Civil Aeronautics Board is helpless under these ci r­
cumstances, I can't concur with, because their  power to disapprove the  
TATA agreement and thus  in effect destroy that agreement is a tre ­
mendous power. These carriers, all of them, have a great  stake in the 
maintenance of  the IATA  agreement because it solves their problem 
once it is finally approved. It  solves the ir problem with the 
governments.

Mr. Moss. Tha t is not precisely true. CAB has no power to de­
stroy tha t agreement. The Government of the United  States, which 
the CAB is not, has certain reservations unde r the agreement for it 
to act. But the CAB has no such power. Its  disapproval is the 
extent of its authority  at that point under the agreement. This ap ­
proval has the effect-----

Mr. T ipton. Maybe I used too strong a term in saying “destroyed.'’ 
It  has the effect of making that agreement of no fur ther  effect.

Mr. Moss. Xo disapproval. It  did not do that.  The agreement 
continued until it was modified.

Mr. Tipton. Well, I am not quite sure tha t-----
Mr. Moss. It  is an assumption it might have had tha t effect. The 

agreement could not provide for it to have that effect.
Mr. Tipton. We are not talk ing about the agreement. We are 

talking about the statute. The Civil Aeronaut ics Act where the ir 
power comes from-----

Mr. Rogers of Flor ida.  Let me ask you this. Do you believe CAB 
had present authori ty to act to protect the rights  we may need ? Now, 
can they assert this  objection and did they asser t this objection without 
a hearing to our airlines?

Mr. T ipton. They provided no hearing prio r to their  disapproval. 
There was no hearing.

Mr. Moss. Should there be a hearing or  should CAB be able to come 
in without even hear ing testimony from our lines as to whether they
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are going to approve or disapprove wliat internationa l rates are? 
Suppose this was forcing  our airlines to operate at a loss? Now, 
without  any hearing is it your position you wan t CAB to act without 
giving  our carriers a chance to be heard on this rate ?

Mr. Tipton. The s tatute unde r which they operate does not require 
a hearing, because it is the disapproval of an agreement. It  is not the 
fixing of a rate.

Mr. Moss. In effect, you told us it is the fixing of a rate because we 
have the righ t to refuse to agree. This is what concerns me, that they 
can take a negative approach and accomplish what this legislation you 
say would accomplish and that  is the reason you, as 1 understand it, 
your position is this is not needed.

But now, you would allow them to take this approach presently 
without hearing from our own carriers as to whether this is a proper 
rate for them to operate on. This seems to be a very dangerous 
position.

Mr. T ipton. Let me make the distinction again, because it is a hard 
one. The disapproval of this  Chandler  agreement did not require 
Pan  Am or TWA or Seaboard to do anything. They could have at that 
point filed any rate they felt  like.

Mr. Moss. Except fo r ant itrust.
Mr. T ipton. If  they complied—after the Board 's disapproval if all 

those carr iers that  had agreed had continued to carry out that agree­
ment, then they would have been subject to whatever ant itru st penal­
ties should be visited upon them. If  they abandoned the agreement 
after the disapproval they were free as far  as this Government is 
concerned to file any rate they cared-----

Mr. Rogers of Florida. All right. Take that  a l ittle  fur ther  here. 
What  happens when they try  to file this rate with the international 
agreement ? Suppose they do not agree with that ?

Air. T ipton. At that  point if they feel any—they have the right as 
far  as our law is concerned to  tile any ra te they care to. By the same 
token, since there is no agreement a foreign government is entitled 
to complain to the Civil Aeronaut ics Board, to a rbit rate  and pending 
arbi trat ion to cause (hem to suspend tha t rate and use another.

Mr. Rogers of Florida . I f  you had a disagreement with the inte r­
national group you would eventually have to get another?

Mr. T ipton. If  this bill were to pass and the Board in some fashion 
were to fix a rate, then you would have the same process to go through, 
and no better.

Mr. R ogers of Florida. So you allow, under the present procedure, 
the Board to act without a hearing, and this bill would require them 
to do this before they could act, is that true  ?

Mr. Tipton. That is t rue.
Mr. Moss. The Board does not have to fix the rate to undertake this.
(The following letter was received in connection with the above:)

Air Transport Association. 
Washington, D.C., July  1-b, 196.'/.

H o n . Oren H arris,
Bouse of R epresentat ives,

Wash ington, D.C.
Dear Mr. H arris : In the  course cf  my recent testimony before  the House 

In te rs ta te  and Foreign Commerce Committee regard ing  proposed int ern ational 
ra te  legislat ion (II. It. 1716, II.l t. 6400, and S. 1540), the re was some discussion



104 AM EN DING  FED ERA L AVIATION ACT OF 195 8

of the powers which  the  Civil Aeronautics Board possesses  under the  exi stin g 
sta tute. I promised Mr. Moss that  I would subm it a lis t of those powers  for 
the  record. Such a  lis t, in ou tline  form, is a ttached .

Cordially,
S. G. Tipton.

Out line  of P ower of Civ il  Aero nautics Board To Deal  W it h  F oreign 
Carrier R ates

i . th e  cab ha s am pl e pow er under th e  federal  aviation  act to control 
for eign carrier rate practic es

A. Section  402—Foreign carrier perm its
1. CAB may prop erly  consider reasonableness of ra tes as a fac tor  in deciding 

whether  to issue or renew such permit under  section 40 2(b) .
The CAB has held th at  an intervenor  may show th at  a foreign ai r ca rr ie r is 

unfit to hold a permit by vir tue  of its  ra te  policies  and  practices. CAB Ord er 
No. E-17912, Ja nu ary 8,1062, page 7.

See 1955 Transa tlantic Charter Policy, 20 CAB 782, 784-85 (1955) (“ reason ­
ableness of th e ra te  w ill be a fac tor ” in dete rmin ing whether to gran t autho ri ty ).

And see CAB Policy Statement, 14 CFR 399.36 : “In  passing upon app lica tion s” 
for  exemption a uth ority  to conduct MATS char ters, CAB "will give grea t weight” 
to whether the  ra te  is “f ai r an d reasonable .”

2. CAB may att ach conditions and limitat ions “as  the public int ere st may  
requ ire” to the foreign ca rr ie r permit. Section 4 02(e) . An exis ting permit  may 
be amended for thi s purpose . Section 40 2( f) .

(a ) Section 402(e ) is a “broad gran t of au thor ity ” to att ach to fore ign ca rr ie r 
permits such condi tions  as the Board  finds in the  public interest. Congress did 
not intend to limit the Board ’s regu latory powers over  foreign ai r ca rri ers ex­
cept to the extent  th at  accommodation with  inte rna tional , political, or defense 
cons iderat ions is provided  by section 801 (Presi denti al review of permit is­
suance and conditions) and  section 1102 (cons istency with  internatio nal  agree­
men ts). CAB Ord er No. E-17235, July 27, 1961, pages 4, 7-8 ; affirmed on re ­
consideration , Order No. E-17537, October 4,1961.

(ft) CAB has  cond itioned autho rity  to engage in foreign ai r tra nspo rta tio n 
unde r MATS contract s on observance  of specified minimum rates .

See CAB Economic Regulations, section 208.30, 14 CFR  208.30 (cond ition  on 
authority  under sec. 7, P ublic Law 87-528).

And see CAB Economic  Regulat ions, section 288.7, 14 CFR 288.7 (condition on 
exemption au thor ity ).

(c) CAB has recognized that  it has power to “call  a ha lt” to “undesir able 
ra te  prac tices” of supp lementa l ai r carriers  by att achin g conditions to exem p­
tions to engage in foreign ai r t ran spo rta tion. Large Irregular Ai r Carrier Inv es ­
tigation,  22 CAB 838. 845, No. 14 (1955).

(d) Imposit ion of a ra te  condition  on cer tain foreign ai r car rie rs was pro­
posed in a series  of sectio n 402 perm it proceed ings in 1962. While  the  CAB 
did not find th at  the record in the  particular  cases wa rra nte d imposing such a 
condition, it clearly impl ied that  it had  the power to tak e such actio n when the  
public intere st so req uired in an app rop ria te case. See orders Nos. E-17912, 
Janu ary 8, 1962; E-17952. Janu ary 24, 1962; E-17981, Feb ruary 5, 1962.

(c) Where there is no bilate ral agreem ent, CAB a uth ori ty is plenary.
(/ ) Where the re is a bila tera l, permits are  alread y conditioned upon the  

foreign ca rri er ’s comply ing with the te rms of the  bilate ral .
Standa rd bil ate ral  provides for United States objecting  to foreign ca rr ier’s pro ­

posed rat es  and preven ting service at  such ra te  by “such steps  as  necessary .” 
(See II.A .l, below.)

Also, perm its have sta nd ard provision th at  CAB may provide  fu rth er  lim ita ­
tions, as required by public inter est.

Only re str aint  i s th at  CAB not att ach  a co ndition o r impose a limitat ion which  
would defeat the  basic purpose of the bilate ral  (sec. 1102).
B. Section 403—Observance of  tar iff far e

Foreign  ai r ca rri ers ar e required to file and observe tarif fs. It  is unlawful  
for  them to collect a lesser  fa re  by refunds, reba tes,  or special privileges outside  
the  tariff .
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C. Section 4 04—Discriminatory ra tes unlawful
Foreign carr iers ’ rates  are forbidden to be either unduly or unreasonably dis­

criminatory or unduly or unreasonably preferent ial. The CAB may issue cease- 
and-desist order for violations. Section 1002(f).
D. Section 411—Unfair practices and unfair method of competition

CAB may issue cease-and-desist order against foreign carrier s fo r un fair prac­
tices and unfa ir methods of competition in their  rat e practices.

1. Foreign carr ier fares in violation of IATA agreement would appear to be 
unfa ir method of competition. In  Th e Matter o f Pan American World Airways, 
Inc., Order No. E-12791 (July 15,1958).

2. Where foreign carr ier is non-IATA, rate  cutting might still  be held unfair  
method of competition under facts of a given case.
E. Section 412—Approval/disapproval of agreed rates

Any agreement  between foreign carrier s and U.S. carr iers  as to rates  or rate 
practices  (e.g., IATA ra te resolut ion) must be filed with CAB for approval or 
disapproval. If contrary  to public interest,  or if it violates the Aviation Act, 
CAB must disapprove.

1. An agreed rate violating section 402 (permit, and any conditions thereof 
including bila terals  incorporated by reference) ; section 403 (ext ra-ta riff charges, 
rebates, etc.) ; section 404 (discriminato ry or prefe rential rate) ; section 411 
(unfair  practice or method of competition) ; can and must be disapproved, by 
the CAB.

2. An agreed rate  violating an applicable bilateral would clearly seem to be 
contrary to public interest, as well a s a violation of the act (i.e., one or  more of 
the foregoing sections and section 1102).

3. The CAB can—and has—disapproved as “adverse  to  the  publ ic in teres t” an 
IATA agreement upon a rate which it  regards as unreasonable.

4. If CAB disapproves the agreed rate, the foreign carr ier could not use the 
rate, since it has a duty to observe any CAB order “affecting” it. (Sec. 1005(e)).

5. In approving a section 412 agreement  (e.g., an IATA r ate ), the CAB may 
impose conditions subsequent to continuing approval. McManus v. Civil Aero­
nautics Board, U.S. Ct. App. 2d Cir., February 6. 1901 (docket Nos. 25802-3).

0. Where CAB approves a section 412 agreement (e.g.. an IATA rat e),  it has 
“retained jurisdiction” to continue to police it. In  the  Matter o f the ATC Agency 
Resolution Investigation, Order No. E-16977 (Nov. 1,1900).
F. Enforcement procedures

It  foreign carr ier violated permit  condition or CAB order, under A through E 
above, CAB could take appropria te action directly against the car rier  for viola­
tion of the a c t:

Enforcement proceeding to order compliance with the permit and the act, 
section 1002(c).

Judicial enforcement, as appropriate , section 1007.
Civil penalties, section 901(a).
Criminal penalties, section 902(a).
Revocation or suspension proceeding under section 402 (f ).

II . THE  CAB’S REMEDIES AGAINST UNREASONABLE RATES OF FOREIGN CARRIERS CAN BE 
ADEQUATELY IMPLEMENTED INTERNATIONALLY

A. Bilatera l situations
1. Under paragraph (f) of the present  standard form rate  article, CAB has 

power to prevent the inaugura tion or continuation of an objectionable new rate 
proposed by a foreign air  car rier  for use between the United States  and the 
country of the foreign carrier, in accordance with the following procedures:

(a) Within 15 days, notify foreign car rier ’s government of U.S. dissatisfaction 
with proposed rate.

Normally through diplomatic channels.
(&) During 30-day period United States  and foreign government attempt to 

agree on appropria te rate.
(c) If no agreement, a t end of 30 days United Sta tes may take “such steps as 

necessary” to prevent service at  the ra te objected to.
It is quite possible that no formal  show-cause proceeding or hearing would be 

required, but CAB could simply notify foreign carrie r tha t its rat e was unsatis-
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fa cto ry  un de r th e  ra te  a rt ic le , and th e ca rr ie r sh ou ld  ce as e prov id ing se rv ice a t 
th e  o bjec tio na bl e ra te .

Th eo ry  wo uld be no sh ow -cau se , hea ri ng  o r spe cif ic le ga l proc es s re qu ir ed  sin ce  
th e  tw o go ve rn m en ts  ha d ag re ed  to  re se rv at io n of  co mpl ete nat io na l po wer  as  
“s uc h st ep s as  ne ce ss ar y. ’’

As m att e r of co mity , CA B m ig ht al low r ea so na bl e pe riod  to  a ch ieve  com plian ce .
In  an y ev en t. CAB  co uld proc ee d und er  sect ion 402(f ) to  susp en d or  revo ke  

fo re ig n ca rr ie r pe rm it.
O r en te r ce as e- an d- de si st  or der , an d th en  ta ke  en fo rc em en t ac tio n.  (S ee  I. F. 

ab ove.)
2. The  a bov e po wer  to  p re vent in au gura tion  o r co nt in uat io n  of an  o bj ec tio na bl e 

fo re ig n ca rr ie r ra te  ap plies  on ly  so lon g as  th e  CAB do es  no t ha ve  s ta tu to ry  
au th o ri ty  t o fix r a te s in fo re ig n a ir  tr ansp ort a ti on .

3. If  th e CAB were to  re ce iv e such  po wer  to  fix in te rn a ti ona l ra te s,  para g ra ph  
(e ) o f  th e st andard  fo rm  ra te  art ic le  wo uld  come  in to  eff ec t. Und er  para g ra ph  
(e ) , th e na tion s invo lv ed  a re  ob lig ated , in  su cc es siv e step s,  to co ns ul t, to  seek  
a th ir d  part y  ad vi so ry  op in io n,  an d to  us e th e ir  be st  ef fo rts to  put su ch  th ir d  
p a rt y  ad vi so ry  op inion in to  e ffe ct.  Th us , th e  dis pu te d ra te  c ou ld  re m ai n in ef fect 
inde fin ite ly .

4. Und er  th e ne w (r ev is ed) st andard  fo rm  ra te , th e  po wer  to  pr ev en t co n­
tinuati on  of  an  un re as onab le  fo re ig n a ir  ca rr ie r ra te  wo uld no t be lim ited  to  
prop os ed  ra te s— as  in  p re se n t par agra ph  ( f ) —b ut  wou ld  ex te nd  to  ob ject io ns  
lodg ed  “upo n r ev iew o f a n  e xis ti ng  r a te .”
li . No n b Hat era I si t ua t ion s

1. X on bi la te ra l per m it s usu al ly  co nt ain a  co nd iti on  th a t CAB may  ch al le ng e a 
fo re ig n ca rr ie r pra ct ic e “ini m ic al  to  so un d econom ic co nd it io ns ” (se e, e,g. , 
Aer ol in ea s A rf fe nt in as  P erm it , 30 C AB 153,1 55  (1 950)) .

(a ) Thi s wo uld  a ppear to  e xt en d to  u nr ea so na bl e ra te  p ra ct ic es .
( ft) Th e fo re ign c a rr ie r it se lf  mus t co nf er  w ith CAB to  mod ify  it s perm it  to  

co rr ect th e pr ac tic e.  I t  is  no t a di pl om at ic  m att e r be tw ee n go ve rnmen ts.
(c ) CAB could  r ev ok e, su sp en d,  or  am en d th e perm it  u nder sect ion 4 0 2 (f ).
2. N on bi la te ra l per m it s al so  pr ov id e (a s in b il a te ra l si tu a ti ons)  fo r fu tu re  im ­

po si tio n of lim itat io ns in  th e  pu bl ic  in te re st . According ly , CAB  co uld a tt ach  to  
su ch  pe rm its a  fu r th e r expre ss  co nd iti on  as to  ra te  p ra ct ic es  pu rs uan t to  appro ­
p ri a te  pr oc eedings u nder s ec tion  4 02 (f ) to mod ify  th e  pe rm it .

The Chairman. Will the gentleman suspend ?
Off the record.
( Discussion off the record.)
Mr. Nelsen. Have the a irlines asked for this legislation ?
Mr. Tipton. No. We oppose this legislation.
Mr. N ELSEN. The o ther  question, the chart  shows a downward trend 

in rates. Has this been brought about by the  competitive factors of 
the airlines or has there been any influence by CAB to drive the rate 
down ?

Mr. Tipton. It  has been a combination of  both, Mr. Nelsen. The 
L .S. carriers have pressed for these rates over these years and as you 
can see, have gotten them. The Civil Aeronaut ics Board has also sup­
ported their efforts. So tha t it is a combination of both. And the 
achievement has been made without any change in the  law.

Mr. Brotzman. I jus t wanted to ask one question. Do you have a 
position relative to the other measure, tha t is, 1540, I think is the 
number ?

The Chairman. 1716.
Mr. Brotzman. Tha nk you, 1716.
Mr. Tipton. We suppor t that  legislation and if legislation is felt  

to be necessary—if the Board needs more negotiating tools tha n they 
have now, then that bil l is one tha t would provide those tools for it. I t 
permits them to suspend a rate by an American-flag carrier  or foreign-
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flag ca rr ie r fo r 365 day s a  year . A nd  t hat  bi ll appli es  to bo th  A meri­
can-flag and  foreign-fla g ca rri ers, so ou r Gove rnm ent  could  ta ke  act ion, 
dir ect ac tion ag ain st a fo rei gn -flag  ca rr ie r if  the leg isl ati on  were 
passed.

As 1 have expla ine d, if th is leg isl at ion is passed, the Bo ard can  t ake  
act ion  wi th  respect to Am eri can-fla g carriers , bu t cannot tak e ac­
tion ag ains t for eig n-f lag  comp eti tor s. An d th at  bill  we th in k—if 
leg islation seemed  to  be needed—th at b ill will  g ive  t he  B oa rd  the tools 
they need.

Mr.  B rotzman . I than k th e gen tle ma n from M inneso ta.
Mr. W ill iam s. Will  the g en tle man  yield ?
Fi rs t,  according  to you, no leg isl ati on  is need ed, and second, if  the 

com mit tee det erm ine s th at  the leg isl ati on  is needed , the n you  supp or t 
th at  a pp roac h ?

Mr.  T ipt on . 1716, th at  is ri gh t.
Th e Chairm an . Should it dev elop th at  a ctio n alo ng  thi s line would 

be des ired , would you be available fo r t he  conside rat ion  o f some mean s 
of  approa ch , som eth ing  in betw een  what the Bo ard ask ed— II. R. 
6400—and thi s prop osa l—1716 ?

Mr. T ipt on . Ce rta inly. We  wo uld  be gla d to di scuss th at .
Th e Cha irm an . I t  seems to me th at  ne ith er prop osal here, from  

wh at lit tle  I know abo ut it, I  do no t un de rst an d all  there is about it 
ye t—i t seems to me tha t there  has no t been eno ugh  co ns ide rat ion  given 
to the e xisti ng  agreements  tha t we have had  a ll these y ear s. I did  not 
he ar  you th is  m orn ing  but I did  hea r you y esterd ay,  a nd  I  believe (here 
is a gr ea t deal o f con fusion, and c er ta in ly  in my mind , a bout conside ra­
tio n given to  th e app roa ches here . Th is has not been thorou gh ly  an a­
lyzed and pu rsu ed  as yet. 1 w ould wa nt to do th at  my sel f as we go 
along.

I assu med if  som eth ing  alo ng  the line clar ified wha t the  prese nt 
sit ua tio n is wi th refe renc e to the agre ement  th at  you  would  be at  
least w ill ing to  discuss it and see w ha t could be w orked out.

Mr.  T ipt on . Ce rta inly.
The C ha irm an . Do you have a ny  ques tions, Mr . C ur tin  ?
Mr. C ur tin. Xo quest ion.
The C hairm an . Mr. Dev ine ?
Mr. D evi ne. Xo ques tions .
The Cha irm an . I f  it is agr eeable,  and  mem bers  can  come back to­

morrow, we will  ask  you to  come back tomorrow .
Mr.  T ipt on . We  will be g lad to .
The Chairm an . The Ch ai r wo uld  like  to at  th is tim e in beha lf of  

all  th e commit tee  an d all of us acknow ledg e the  p rese nce  o f the newest 
member of  the  comm ittee  an d ex ten d a welcome to  o ur  colleague, Mr. 
Wats on  fro m So uth Ca rolina. W e wa nt to  say  th at th is  fir st at ten­
dance in th e committ ee I am su re  has giv en you  sufficient lig ht  th at  
the  problems  ar e all  very  eas ily  resolv ed and und ers too d.

We  want to tell you how glad we are t o hav e you  as  one o f us and  th at  
you are now a mem ber of  wh at  we th in k is the best com mittee in the  
House.

Mr. W atson. Th an k you ve ry m uch .
Th e Chairm an . We  know t h a t you  will enjoy wo rk ing with  u s and  

we will  be glad  to wo rk with  you. We  look  fo rw ar d to  a ple asan t 
and en joy abl e as socia tion.
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The committee will adjo urn  until 10 o'clock in the morning, at which 
time Mr. Tipton will be back.

(Whereupon, at 11:10 a.m., the committee adjourned to reconvene 
at 10 a.m., Friday, May 22,1964.)



RATES, FARES, AND PRACTICES IN FOREIGN AIR 
TRANSPORTATION— 1964

F R ID A Y , M AY 22 , 19 64

H ouse of Representatives, 
Committee on I nterstate and Foreign Commerce,

Washington^ D.G.
The committee met, pursuant to recess, at 10 a.m. in room 1334, 

Longworth House Office Building, Hon. Oren H arr is (chairman of the 
committee) presiding.

The Chairman. The committee will come to order.
I am not sure just  where we were when we closed out yesterday. I 

think Mr. Rogers of Flor ida had  been asking some questions on Mr. 
Moss yielding to him.

If  1 am correct, Mr. Moss, you are recognized.
Mr. Moss. Mr. Chairman, I had been asking some questions on 

Mr. Rogers’ questions.
The Chairman. Is that the way it was ?
I think, Mr. Tipton, you had not completed your presentation 

that  you intended to make, had you ?

STATEMENT OF STUART G. TIPTON, PRESIDENT, AIR TRANSPORT 
ASSOCIATION OF AMERICA— Resumed

Mr. Tipton. Tha t is right, Mr. Chairman.
The Chairman. I want to hear  your story on this  thing , and I 

hope, 1 will say to my colleagues, that  we can permit you to go ahead 
and present what you intended to give to the committee without  inter ­
ruptio n and then we will raise these questions.

Mr. T ipton. Very well, Mr. Chairman.  I will proceed and it will 
not take me long.

I had presented a number of chart s indica ting the extent to which 
rates in the Atlantic and in the  international  service generally had 
gone down. I had one final cha rt to refer  to briefly which is about 
the best way th at you can express the effect of ra te reductions; tha t is, 
how much work does it  take  to  get yourself a ticket from New York 
to London? We prepared just  for illust rative  purposes this chart 
which shows a production worker in 1946 had to work 7J/> weeks to 
travel from New York to London. Jus t to compare it with another 
product  tha t is often bought—th at was enough to buy 22 percent of 
a car.

In 1954 he worked 3 weeks to get his  trip  from New York to London, 
but that  time period only permitted him to buy only 8 percent of a 
car.
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In 1964 he worked for a. week and a hal f to get from New York to 
London, and he could only buy  5 percent of a car  with that week and 
a half of work, illus trating the extent to which air fares  have come 
down in the Atlantic, and the extent to  which that  performance in get­
ting prices down has not been matched by automobiles which are an ­
other fac tor in our economy.

So that  the fares have come down. They have come down drast i­
cally over these years.

Another factor that I did want to stress, and we haven’t discussed 
up to now, is exactly how a rate  proceeding under this  bill works. 
Wha t are the standards tha t are to be applied; what is the procedure 
that is to be observed ?

We have been concentrating primarily up to this time on the effect 
of pa ragraphs (e) and (f) of Bermuda upon this legislation and upon 
(he fixing of rates, but I don 't believe th at I have discussed how this  
piece of legislation works.

It  is a traditional domestic ratemaking statute and imports the tr a­
ditional methods of doing it. This  is how it would work in this process: 
If the carr ier and the Government, of course, are  in agreement, then 
(here is no necessity to fix rate s; no necessity to have a rate-fixing 
statu te for  that  matter.

If  the carrier and the Government are in disagreement, and that  is 
unquestionably bound to  happen, then the process is qu ite a difficult 
ami long-term one. The Civil Aeronautics Board at  th at  point, if they 
had a rate philosophy that they  wished to advocate and pursue in the 
internationa l field, would have to s tart  a rate proceeding addressed to 
the carriers on the  service concerned. The rate proceeding would not 
involve a determination of whether the carr ier is wise in having the 
rate it has or whether the Boa rd’s judgment should prevail over (he 
carrie r, the  issue in that proceeding woud he: Is this rate that the car­
rier proposes illegal ? and t ha t is the  basic issue in the proceeding.

Again, following the s tatu tory  and constitutional trad ition s of such 
a ratemaking proceeding, it would involve determining whether the 
car rier ’s ra te is fa ir and reasonable. “Fa ir and reasonable'’ is a very 
general term, of course, but it  includes endless judicial decisions-----

The Chairman. It  may mean the  same thing  but, just so the record 
reflects the words used, it is “jus t” and “reasonable.”

Mr. Tipton. Just and reasonable; I am sorry.
This involved and imports  endless judic ial decisions—decisions of 

regulatory  agencies as to how tha t determination is made. The proc­
ess would go something like this , and I will sketch it in a few moments 
just as an illustra tion of the studies, the work th at would have to be 
conducted.

A hearing, of course, would have to be held with examination and 
cross-examination of witnesses, and if foreign carrie rs were affected, 
they would be entitled, as of right to intervene. If  this were the 
North Atlantic  part icula rly, fo r example, the 19 car riers on the North 
Atlantic which would be affected by a decision of the Board, fo r exam­
ple, reducing the American carr iers  rate, would be en titled under the 
Board 's rules, and the Adm inistrative  Procedure  Act to intervene and 
participa te as parties in the case.

It  would be necessary to determine the expenses and revenues of the 
carrie r, and the operating profi t of the carr ier as a system. That  
would be the first step in the process.
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Then, allocate those expenses, revenues, and profits proper ly to the 
service for  which the rate  is applicable. That is an arduous process 
because there is endless room fo r dispute not only as to what expenses 
have actually been incurred but also as to how they shall be allocated 
to the  service that  in tha t proceeding is being examined. Tha t same 
thing goes for revenues and level of profit determined.

The next thing  would have to be the determination of the invest­
ment of the carrier,  again, as we have seen in many proceedings; an 
area where endless dispute  can take place as to what is the investment 
used and useful in the carrie r's business on that  service.

Once tha t is determined, it would have to be allocated to the service 
for which the rate is applicable.

Then, the proper  rate of re turn to be paid on the  service would have 
to be determined, involving, of course, a large number  of considera­
tions particular ly the degree of risk, the cost of capi tal, the prospects 
of the carrie r, the necessity for revenues in order to get a profit. Those 
determinations would have to be, afte r full argument by all the parties 
concerned, presented in the Boa rd’s findings.

They cannot be, they could not be vague about it. In  o rder to hold 
a rate illegal they would have to find why it  is illegal, and at the end 
of the proceeding, afte r making those findings, would have to make 
thei r determinat ion, as I said, not tha t the car rier was unwise or 
used poor business judgment , but  th at his ra te was illegal, in accord­
ance with these standards.

That is subject to judicial review. In the case of the Civil Aero­
nautics Act, it is subject to judicial review in the court of appeals, 
and thence to the Supreme Court if the Supreme Cour t wishes to 
gra nt certiorari.

Now, that kind of a proceeding is the one tha t will take place under 
this statu te in order to fix a rate. It will be highly complicated, it 
will be highly long in term. To us it is not realistic  to expect tha t 
this k ind o f domestic rate fix ing can be done in the internationa l field, 
and it is for tha t reason, among others, t ha t we have felt  either that 
the present  system under which we are operat ing is adequate to deal 
with the problem in view of the record it has made, or tha t the Board's 
power should be limited to the suspension of rates.

In the case of suspension it has been regarded as constitutionally 
proper to suspend a rate without the elaborate procedure that I have 
described, and thus we have suggested in recommending to the com­
mittee II.R . 1716, that  the Board's power to deal with these rate 
problems be confined to the suspension of rates, of disputed rates, 
whether presented by a foreign-flag carr ier or an American-flag 
carrie r, rath er than go this furth er step with the additional complica­
tions involved in the actual rate fixing.

Now, this leads to a concluding point : Th at we regard as a fu rther, 
I can almost say disastrous resu lt of the rate  fixing bill is it does 
deprive the Board of the power to act against a foreign carrier's rate 
during the long period which may prevail while we are going through 
consultation and arbitra tion.

I think that  in the futu re we would find tha t resul t to be a very 
bad one. I think tha t the Board must mainta in the power to deal 
with foreign carriers and not be thrust in a really helpless position 
in the event that  destructive rate  cutting  were to become the strategy 
of aggregations of carriers from abroad.
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We feel tha t the committee must take into account here the future 
and the possibility tha t before too many years have passed, that  will 
be the problem rather than the problem of getting American-flag car­
rier rates down. We feel that  H.R. 1716 protects the U.S. carriers 
and the U.S. Government in eithe r circumstance—whether the rates 
are too high, in which event the  Civil Aeronautics Board is prepared 
to suspend a too high rate, or if they are too low the Board is prepared 
to suspend a too low rate. Thus, the Government maintains its flexi­
bility which is absolutely essential in dealing with the future in air 
transopr tation, which no one can forecast with any degree of precision 
or confldence.

That concludes my statement, Mr. Chairman.
The Chairman. Mr. Williams ?
Mr. W illiams. Mr. Tipton, dur ing  the course of the hearings ref­

erence has been made to the fac t that our most recently negotiated 
bilate ral agreements with several countries contained a new rate 
article.

Are you famil iar with that  new rate  article ?
Mr. Tipton. Yes.
Mr. Williams. And the countries involved ?
Mr. Tipton. Yes.
Mr. Williams. Wha t does it provide ?
Mr. Tipton. It  provides the identical procedure in the event of 

a disputed  rate—consultation between the governments, arbitration 
and a conclusion of arbitration.

Mr. Williams. Is that about the same procedure that  is provided for 
under pa ragraph (f) of the Bermuda agreement?

Mr. T ipton. Yes; I was just going to say in dealing w ith a question 
of what  rate should be mainta ined during the long period of this 
consultation and arbitration, pa rag raph (e) tha t we have been talking 
about has been dropped out, and para graph—a paragraph  virtually 
identical to paragraph  (f) has been retained, and the effect of that  is 
tha t while all of the discussion and arbitration is going on either gov­
ernment is—can suspend the rate , the disputed rate. Both govern­
ments have that  power. Tha t is the current, as I  understand it, that 
is the cur rent  rate article th at the  U.S. Government advocates.

Mr. Williams. Do you know whether tha t represents the current 
policy of our Government in this regard  ?

Mr. T ipton. I had thought it did. I had thought it did, which I 
also think is to a certain degree in conflict with the position the Gov­
ernment is taking here, because the effect of the bill that they are 
support ing here is to prevent, is to  take away from the U nited  States 
the rig ht to  suspend a foreign c arr ier ’s disputed rate, and to  take away 
from the foreign government the same right.

It  seems to me tha t they are taking conflicting positions there.
Mr. W illiams. How did we get in to these bila terals?
Mr. T ipton. II ow did we get into the bila terals to begin with?
Mr. Williams. Yes, sir.
Mr. Tipton. I'll  try to give you a very brief history.
Always it has been regarded in aviation, unlike shipping,  that each 

government has sovereignty over its  airspace and can refuse to permit 
an air carr ier to come to its count ry or any other airplane, for that 
matter , but we are talking about ai r carriers  now.
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Consequently, some kind of an agreement has to be made between 
the two governments before they can exchange air  transpor t rights.

We tried to do tha t at an earlier time in 1964 multi latera lly by 
having  a great big agreement  including everybody and which would 
exchange those rights.

That did not work. It  could not be sold. Consequently, we had to  
go back to the bilateral  method of getting it  done.

The major bila teral in tha t era r ight  afte r World War II  was ironed 
out with the United Kingdom a t Bermuda, and the various problems 
tha t had been plaguing everyone and tha t had been discussed were 
ironed out with the Brit ish a t tha t time.

Those bilaterals were then, the bilatera l we worked out with the 
United Kingdom then became the pattern of negotiation with foreign 
governments during the next  few years and, as I recall, we now have 
at least 47—there are about 50 bilaterals, not all identical with Ber­
muda but generally fo llowing the same patte rn.

Mr. Williams. In the report submitted by the Depar tment  of State 
on II.R. 6400, Assistant Secre tary of S tate Dutton  had this to say :

It  should be noted tha t under  the so-called new rat e artic le which appears in 
the bilate ral air  agreement with  Mexico and the agreement with the United 
Arab Republic now awaiting signature the situat ion would be reversed. Under this 
artic le which is to be the model fo r future  bilate ral air  negotiations both coun­
tries would have the r ight to suspend an objectionable rate . Thus under the new 
rate  article  suspension action by the CAB pursuan t to amended section 1002(g) 
would be consistent with our international obligations and at  the same time all 
the countries would be in equal i>osition unlike the situa tion relating today.

Would you care to comment on that ?
Mr. T ipton. It  seems to  me tha t confirms what, and very strongly 

confirms, what I had thou ght  was the official position of the United 
States, tha t the new rate artic le was going to be a model for future  
development of bilaterals , that  it contemplated the retention of the 
suspension power on the p ar t of both parties  du ring  the  disputes over 
rates, and tha t is the position tha t we are contending for  here, and that 
is one of the reasons why we th ink that  H.R. 6400 is unsound.

I thin k the Government is going in two directions  a t the same time.
Mr. W illiams. It  is you r feeling tha t th at should not be disturbed?
Mr. T ifton. I feel th at the ability of both governments to suspend 

should not be disturbed.
Mr. Williams. I believe that  is all, Mr. Chairman.
The Chairman. At the rig ht time I want to pursue tha t some my­

self with the other matters previously discussed.
Mr. Cunningham ?
Mr. Cunningham. I have no questions.
The Chairman. Mr. O’Brien?
Mr. Moss ?
Mr. Moss. Yes, I  have some questions, Mr. Chairman.
I want  to first comment on the statistics and again observe as I did 

yesterday, that they are relatively meaningless in the manner in which 
they are submitted.

In  the first place we would have to have statistic s on what has hap­
pened to the average wage of this  average worker if it is to be meaning­
ful. It  is of f ar greater significance when we relate it to other modes 
of transportation, and air  carriage itself than  it is when we relate it 
to the manufacturing worker, particu larly in the  area  of manufacture
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where we have had a very substantial increase in the cost of material, 
and in the costs of manufacture , and a  consistent rise  in prices.

If  we want to take a commodity where we have had a different pat­
tern, say the price of a kilowatt of electricity, then we might find that 
this  statistica l exercise produced an enti rely different result.

So, th at it is re latively of no significance in this discussion to br ing 
this type  of statistic into the picture.

I t illustrates something and tha t in itself is interesting but con­
clusively demonstrates nothing .

Mr. Tipton. May I comment on that ?
Mr. Moss. Certainly.
Mr. T ipton. It  illus trates  this—it illustrates that air transporta­

tion has gotten its prices down.
Mr. Moss. The automobiles have gotten theirs  up.
Mr. Tipton. And they have gotten theirs  up. We buy in the same 

markets. We buy a irplanes, we buy materials, we buy the service of 
people, we do the same things they do.

Air. Moss. Wha t would be the validity then of comparing the deal 
with a kilowatt of elec tricity ? There we have had a downward price 
trend , ra ther  sharp downward price trend in the  same period.

Would it, i f it  showed a  di fferent result be equally valid?
Mr. Tipton. I have no doubt tha t there are other industries like 

ours that by improvements and efficiencies have managed to overcome 
the effect of high labor prices and high material prices.

But here we are talking about ai r transpor tation, and we are ta lking 
about the question as to whether it has been possible to get prices down 
lor the people of the United States. I say we have, and 1 say the 
chart shows it.

Mr. Moss. We could stipulate the prices of transportation  have 
come down.

Mr. Tipton. Good.
Mr. Moss. Whether they have come down as much as they should 

have and have been reduced to the point where the volume of earnings 
could be increased, I  d on 't th ink anybody has determined, and tha t is 
the significant factor  when discussing rates.

Air. I ipton. I  hat is the significant factor and the prices have come 
down about as much as we felt safe to put them down and they have 
increased volume.

Now, there are risks in all this, of course, every one recognizes.
Air. AIoss. Now, the matter  of this rate proceeding, had H.R. 6400 

been law a year ago, i t would not have been necessary for the CAB 
to have undertaken a ra temaking procedure in order to deal with the 
problem that  developed with the United Kingdom.

Air. Tipton. We can’t assume that, Air. AIoss.
Air. AIoss. We can assume it would not have been necessary.
Air. Tipton. No. We can't  assume-----
Air. AIoss. Why should we assume as you have tha t it would have 

been necessary.
Air. Tipton. It  would have depended upon the question as to 

whether U.S. carriers  would have opposed the rate  tha t the Board 
was tryin g to fix for them.

If  they opposed it-----
Air. AIoss. Which they themselves sought  in the IAT A conference.
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Mr. Tipton. Xot the exact rate  that u ltimately turned up there.
Mr. Moss. The rate they were o perating prio r to the IATA  con­

ference.
Mr. Tipton. The rate th at they cur rent ly had on file they continued 

to use. Whether or not they would have agreed to go lower and have 
their  rates fixed one cannot assume and even in that case-----

Mr. Moss. But then must we assume as you have in your discussion 
the upping.

Mr. Tipton. You cannot assume either one.
Mr. Moss. Th at is fine.
Mr. Tipton. Th at is the point.
Mr. Moss. I th ink  that is very good.
Mr. T ipton. In  considering this legislation  you cannot assume ei­

ther  one, either tha t the  carriers would accede to the government s in­
sistence or tha t they would oppose it.

For  that  reason you must anticipate in considering this legislation 
that many times you will have the procedure tha t I jus t described, 
and this legislation  is for a long future covering lots of different cir ­
cumstances.

Mr. Moss. You could have the procedure or you could not have the 
procedure, depending on the conditions tha t prevailed in the industry,  
the willingness to accede to the position of the CAB which I understand 
is normally discussed with the carriers in advance of part icipation in 
an IAT A conference. I raise the point because you were clearly 
assuming that it would have required a ratemaking procedure, and 1 
merely want  the record to reflect that  tha t is not necessarily so.

Mr. Tipton. On the assumption that they are prepared to accede you 
don’t need rate-fix ing legislation. On the assumption that the carrie rs 
do not accede you do need it, presumably, and  you get all the procedure 
tha t comes with it.

Mr. Moss. My position that  it would not have produced it, neces­
sarily would not  have produced it, is as va lid as yours that it would.

Mr. Tipton. Last year.
Mr. Moss. Las t year.
Mr. T ipton. I agree with you. They are equally valid but looking 

down the future,  and this legislation would be in effect for a long time, 
I don’t have any doubt-----

Mr. Moss. To do that  you would have to agree upon certain hyp o­
thetical circumstances. There could be many.

Mr. Tipton. They  could be many, and this legislation has to be 
framed for them, and the legislation here-----

Mr. Moss. The principal effect at tha t time of 6400 would have 
been tha t with the CAB disapproving  and the carriers not disagree­
ing with tha t disapproval, the rate would have become provisionally 
effective, would have gone then to an arb itra tion  procedure, and we 
would not have been faced with the rath er ha rsh actions of the  United  
Kingdom agains t American carrie rs if they were going to abide bv 
their own solemn agreement.

Am I correct ?
Mr. Tipton. With  all those assumptions tha t is the way it  would 

have worked. But-----
Mr. Moss. Well, tha t is the way it would have worked with those 

assumptions.
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Air. Tipton. But  there are an awful lot of assumption in there 
tha t might well not have turned out the way they did, and one thing 
I hope I can persuade the committee to do is look not solely at last 
year’s occurrence, but look toward the future where there  are an end­
less variety  of circumstances tha t will be faced and it  is preferable 
to be p repared to face them with a flexible statutory situation than 
it is to get frozen.

Mr. Moss. Well now, if  there is a conviction on the par t of a  p er­
son viewing this problem that  it is be tter to arb itra te these disputes 
in an  orderly fashion rather  than to leave it to each nation to exercise 
its own judgment, as to the steps it might take, then bringing  par a­
graph (e) into full force and effect can be accomplished by granting 
the Board powers enumerated in pa ragraph (e),  powers which it  may 
not necessarily have to exercise. But by the mere having of those 
powers disputes can then be submitted to arbitra tion.

In  other words, the Board would not have to undertake interna­
tional ratemaking cases. It  would not have to, even though it had 
the power.

Now, the power th at is required under this agreement in order to 
bring paragraph (e) into effect does not necessarily have to be the 
same powers as those held in regulat ing domestic rates. They would 
l>e reasonably comparable, but they wouldn’t have to be precisely the 
same.

Is that  correct ?
Air. Tipton. As I recall the term, and I haven’t it here before 

me-----
AIir. AIoss. “In a manner comparable to t ha t” is the term used.
Air. T ipton. Yes.
Excuse me, let me look at that  because you are asking a very im­

portant question here. It  would not have to be identical with the 
domestic law.

Air. AIoss. Then there is an a rea of discretion here where the com­
mittee could exercise its judgment to take cognizance of those special 
character istics and problems of international rates.

Air. T ipton. Except  fo r th is: If  i t is the objective to bring (e) into 
effect, and I need not repea t, I guess, that  is not our objective. Our 
objective is to prevent (e) from going into effect.

Air. AIoss. As I said the other day, it seems to me the CAB has far  
more confidence in the abi lity of its free enterprise carriers to compete 
than you have.

Air. Tipton. We have a great deal of confidence but we also want 
to maintain a position where we can flexibly deal with these interna ­
tiona l problems and not lie stuck with a firm position. But let me 
finish my answer to your  question.

If  you want to bring (e) into effect, and want to be sure to do it then 
1 wouldn’t deviate much more than a jot  or a ti ttle from the domestic 
law for this reason: Fore ign governments are going to lie awfully 
anxious to wiggle the ir way out of (e),  there is no doubt about that.

As a matter of fact,  the United Kingdom has already abandoned (e) 
long since. They will try  to wiggle out of (e) so if  there is any way 
tha t they can argue tha t th is first sentence of (e) has not been met they 
will make tha t argument, and in dealing with these foreign govern-
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ment positions over these 20 years since 1944.1 have often been amazed 
at their  ingenuity in construing thei r way out of what seems to be 
a reasonably clear provision of an agreement.

So, that  if (e) is to be put into effect I don’t think  that much change 
can be made from the domestic law to accommodate its application to 
international.

Mr. Moss. Well, the very fact of the diligent attitudes of govern­
ments would lead me to conclude that the  use of “comparable” r ather 
than  “identical” gives us the place to wiggle in and keep them firmly 
tied to the agreement.

I think  tha t each word there was probably weighted with great care 
before it was included in the language of the agreement.

Mr. T ipton. I have no doubt; I have no doubt.
Mr. Moss. And we did not bind ourselves to an identical author ity.
Mr. T ipton. That word “comparable” is in itself subject to endless 

interpretation.
If  we deviate substantia lly or to hardly any degree from our do­

mestic law-----
Mr. Moss. I wouldn’t want  us to deviate substant ially. I would 

want us to deviate reasonably.
Mr. Tipton. If  we deviate what we have then is another dispute. 

We have a dispute with a foreign government as to whether our rate ­
fixing law is comparable, and that  can be debated endlessly, and dur­
ing that debate, what happens ? The same thing that  happened before. 
I jus t don’t believe, Mr. Moss, that we ought to contemplate if (e) is 
going to go into effect and that is the objective tha t we ought to con­
template any, I guess I should put it th is way, any significant change 
in our domestic law because I  can see what would happen then.

Mr. Moss. I would observe that  in my judgment a system of agreed 
upon arbit ration is prefe rable  to one which invites chaos and could 
under extreme conditions, and we almost approached extreme condi­
tions a year ago, where we agree tha t any government can lawfully 
do anything which in its judgment might be necessary to prevent a ra te 
from going into effect.

Now, if  we are going to go on the assumption tha t an international 
agreement has any valid ity, tha t governments are going to in good 
faith honor it, then under those conditions, and under those assump­
tions, I think the arbitra tion  route is far preferable to one of naked 
power.

Mr. Tipton. I am not clear on your point.
Mr. Moss. Those are the two alternatives;  (e) is arbitra tion.
Mr. T ipton. Both are arbitra tion. This is a question of what hap ­

pens during arbitration.
Mr. Moss. But prio r to arbi trat ion one says, “We can go ahead and 

put our  rate into effect.”
Now, if  we assume, as the Board apparently  has, tha t in most in­

stances i t is going to be our industry seeking the lower fare, we are 
not going to—if we go on your assumption tha t it is the other country 
seeking the lower fare we are going to hedge.

I think our carriers for some time in the futu re will be the more effi­
cient and that these other governments are going to want to earn our 
dollars and I  would ra ther have during that  period of arbil ration our 
rate in effect.
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Now, granted tha t there  is arbit ration  provided in (f) but in the 
interim period we sanction any action, even the seizure of our airc raft,  
if the other government disagrees.

Mr. T ipton. Sanction?
Mr. Moss. I ntil an arbitra tion  is awarded—an award is made.
Mr. Tipton. Sanction. I don't think we sanction it. We have 

simila r power of our own.
Mr. Moss. Y es; we have similar powers of our own and when gov­

ernments reach the point, the mere fact of sovereignty gives each gov­
ernment tha t power withou t an agreement. But here we have na r­
rowed it down, and we have agreed to it.

We are not relying then  on the sovereign righ ts of a nation to do 
whatever it wants, but we are approving doing whatever it wants as 
pa rt of a very solemn agreement between this Government and the 
United Kingdom.

Mr. T ipton. We give away rights in order to get what appear to be 
rights.  We are not in favor of giving away rights. We are in favor 
of keeping what we have even if that means that a foreign government 
keeps what it has and I  th ink that is a better inspira tion to negotiation, 
than  to have one nation be able to, under the construction put on th is 
by Chairman Boyd and the construction followed by you, it would 
lollow that the United  Sta tes would make the rates for the world, and 
I don't think that they are going to-----

Mr. Moss. Let me say, Mr. Tipton, you are missta ting my position 
100 percent.

1 am only saying that  in this ratemaking that the United States not 
have to go down as it did  a year ago and accept the other nation's 
decision under an agreement it is party to. 1 am not advocating th at 
we set the rates of the world.

Mr. T ipton. If  I misstated your position-----
Mr. Moss. I am far  too much of a realist to ever assume that any 

nation is going to take tha t route, and expect to survive.
Mr. Tipton. Well, tha t-----
Mr. Moss. This agreement provides fo r th ings;  I am not conjuring 

up anything  here. The agreement clearly provides for them.
Now, I assume that  you feel that  you would get better arbitration  

in a more constructive atmosphere; such as, th at produced under (f) 
last year with the United Kingdom than would occur under (e).

Mr. T iiton. Unquestionably.
Mr. Moss. There we reached the point of crisis.
Mr. Tipton. Unquestionably, Mr. Moss.
Mr. Moss. You mean under that highly emotional atmosphere that 

emerged because of the ir threa t to seize and to suspend our carriers  
that  we had a be tter atmosphere in which to negotiate an agreement 
than  we would have had, had our rate become effective and these 
threats against each o ther  not have been made?

Mr. T ii’tox. Unquestionably. The atmosphere-----
Mr. Moss. I respectfully disagree with you absolutely.
Mr. Tipton. I think tha t our disagreement results from my belief 

tha t the application of (e) which really for this period during arb itra ­
tion and negotiation sets the rates for the world by the United States, 
tha t is what it does dur ing  that period-----
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Mr. Moss. T sets the  rates  for  those countries which have a com­
parable agreement.

Mr. Tipton. Yes; that  is right .
Mr. Moss. It doesn't set the rates for the world.
Mr. Tipton. For  the air-transpor t world.
Mr. Moss. It  sets it on the specific rate that is then in dispute.
Mr. T iiton. But when that event happens, the explosion—what­

ever the agreement provides, the explosion is going to be tremendous 
and far  more violent than the one that  resulted from the discussion 
of last ye ar ; to be sure there was emotion.

Mr. Moss. I am not sure th at  I  agree on tha t. The Canadian Gov­
ernment didn’t have a comparable problem.

Mr. Tipton. The fight was with the United States.
Mr. Moss. Now, that is a conclusion you can draw.
Mr. Tipton. It is an inevitable  conclusion from the facts.
Mr. Moss. I would be happy to yield.
Mr. R ogers of Florida . You say if we were to enact this, Mr. Tip- 

ton, this would allow the United  States to set a ra te for  the world?
Didn’t we in effect set the rate  for the world in the action we took 

by the CAB?
Mr. Tipton. Afte r a lot of negotiation, discussion, accommodation 

of points of view, the U.S. position prevailed, but it is-----
Mr. Rogers of Florida. So we did it anyway.
Mr. T ipton. But it is the way it was done th at is important .
Mr. Rogers of Florida. Well, we just said, “We won't agree to the 

rates you want to put in,” d idn 't we?
Mr. T ipton. We did a lot of talking. To bring this  illustrat ion 

I am making  closer to home, in the Congress, if fixed positions were 
observed by the Members who have their  own philosophies and their  
own interests and thei r own responsibilities to thei r distr ict—if the 
fixed positions were observed, the Congress of the United States would 
come to a shudder ing halt. The way legislation is passed is the way 
rates are made—by discussion; by accommodation; by meeting the 
problems of others in one way or another, ultimately coming out with 
a sound result.

That is what happened with the discussion last year. Much saber 
rat tlin g; much transatl antic  hollering; ultimately meetings—there was 
no a lternat ive to negotiation; they were completely at odds.

Meetings of governments; meetings of carriers; ultimately IATA  
developed as a result of both government meetings on a higher level 
and a more general level : IATA  dealing with detai ls; they came out 
with a result  to which they all agreed. That  is the way i t has to be 
done.

Mr. Rogers of Florida. Bu t nevertheless the action of the Federal 
Government determined the outcome, did it not ?

Mr. T ipton. You can’t really  say that without knowing what went 
on in the United Kingdom or what went on in France.

Mr. Rogers of Florida. Well, let’s say, just looking at the results, 
you can say that.

Mr. T ipton. Well, the United  States started out to achieve a result.
Mr. Rogers of F lorida. Yes.
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Mr. T ifton. And I thought they handled it well, and they got that 
result.

Mr. Rogers of Flor ida . Yes.
Mr. Tipton. Now, what  influences caused people to change their  

mind. I don’t know. Of course, none of us know.
Mr. Rogers of Flor ida.  Under the agreement, they had the righ t 

and took this course and got the thing  desired?
Mr.T  iiton . Yes, sir.
Mr. Moss. At this point  we could engage in a very interesting 

exercise in semantics of how you can characterize the things tha t 
would occur under (e) as fixed and inflexible positions is something 
I cannot for the life of me understand. I t is a position taken in 
accordance with an interna tional  agreement. At  the moment it is 
taken the issue goes to a rbitr ation where the governments in disagree­
ment agree in advance to do their  best to put into effect the final 
award  from arbitration.

How you can characterize that  as fixed and inflexible I can’t 
understand.

Mr. Tipton. I did not characterize tha t process.
Mr. Moss. You did. You then went on to bring in the Congress 

and you say if each of you had a fixed and inflexible position t ha t the 
Congress would come to a grinding halt.

Now, clearly you intended  what I concluded you intended, and I 
say that  I  cannot for the life of me understand how you can interpret 
what would occur under (e) as fixed and inflexible.

At that point of disagreement one or the other rate  is to go into e f­
fect, and the British Government using its rights under (f ) threatened, 
and at tha t point theirs  did go into effect, not ours.

Who was fixed and inflexible ?
Mr. T ipton. I don’t think  th at this is semantics a t all.
Mr. Moss. Well, I al ways understood when you got into a discus­

sion of the meaning of terms you were in a discussion of semantics.
Mr.T  ipton. You and  I are ta lking about two different things, that  

is my problem.
1 our description of the process of arbi tration, no one would char­

acterize that  as fixed and inflexible, but  what we were talking about 
was not the arbi tration process. We were talking about what rate 
would go into effect pending the arbit ration , a much narrower thing,  
and the reason I said-----

Mr. Moss. I was talking about both.
Mr. T ipton. Then we passed each other, because T was talking about 

what happens during th e arbitra tion and discussion. And the reason 
I said i t was fixed and inflexible is that the United Sta tes would say to 
a carrier, “Charge this rate"  and the carrie r would charge th at rate.

The other governments wouldn't like it, Nevertheless, the Un ited 
States  would force that rate  into effect under (e ).

Mr. Moss. At tha t point you were going to sav just charge this 
arbit rarily. The CAB, if it was going to say charge this one arbi ­
trar ily,  would first have to go through some ratemaking procedure.

Mr. T ipton. Right,
Mr. Moss. So again we haven’t fixed and inflexible positions. We 

have lawful positions arrived at after an appropria te proceeding 
involved.
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Mr. T ittox. The point there  involved is tha t the U.S.-supported 
rate is fixed and settled, notwi thstanding  what the foreign govern­
ment wants during t ha t period we are ta lking about.

And there is no deviation from it, no discussion, no attempt  to, dur­
ing that period, extend the period some, discuss it  and try  to work out 
the problem with these foreign governments rather than  insisting 
upon having the rate in effect.

Mr. R ogers of F lorida . If  t he gentleman would yield.
Mr. Moss. I do yield.
Mr. Rogers of Florida . I would think there would be some possi­

bility of discussion and some flexibility according to paragraph  (e) 
where it says :If  the agreement has not been reached at the end of  the 30-day period re­ferred to in parag raph (c) above the proposed rate may unless the aeronautica l auth orit ies of the countr y of the ai r carr ier concerned see fit to suspend its oi>eration to into effect provisionally.

So there is a 30-day period of time in the agreement and then of 
course, they can perhaps talk  the suspension authority  into being 
exercised so I  would think there is a great  deal of flexibility but the 
flexibility is within this country for a decision on our carrie rs rathe r 
than tran sfer ring  tha t decision to a foreign government as would be 
called into play in (f) and then, of course, arb itrat ion aft er that.

Wouldn’t that be true?
Mr. Tipton. There is a period for  discussion there.
Mr. Rogers of Florida. Yes.
Mr. Tipton. And the Uni ted States does not have to assert its 

rights, but we have been discussing it here in support of this legis­
lation as if  the United States would assert its  rights.

Mr. Rogers of Florida. Well, this is a decision our Government 
would make in each par ticular, I presume, and it  is so set fo rth in the 
agreement, a very specific one.

Mr. Tipton. If  the United States  does not propose to take ad­
vantage of the rate-fixing legislation, then it is better off to have the 
power to suspend as set forth  in 1716.

Mr. R ogers of Florida. Well, they have this  ri ght to suspend here, 
they can do either. They have flexibility, the very point you were 
arguing for.

Mr. T ipton. But  the only difficulty with this bill is, as I repeat at 
the time, i t takes away our power to suspend a foreign carr ier’s rate.

Whatever it may be, it  takes away that  power. We don’t re tain the 
power, not only to suspend our own carriers’ rates but to suspend a 
foreign carr iers’ rates.

Mr. Rogers of Florida. How does it take away tha t rate?
Mr. T ipton. The r igh t to suspend a foreign c arrie r’s rates. By the 

operation of (e) if we pass leg islation which fixes, which fixes rates, 
provides for the fixing of rates, then (e) says that we lose our  power 
to take action against foreign-flag carriers during this  period of dis­
pute.

Mr. Rogers of Florida. During  the period of discussion, but it 
trigge rs (g) which then puts you into arbitration.

Mr. T ipton. Yes, and durin g the period of arbitra tion  you lose your 
power to regulate  the rates of foreign-flag carriers, during the period 
of discussion and arbit ration, and I have been using the period of
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about 2 years for one of those arb itrations, and I  think t hat  is prob­
ably considerable-----

Mr. Moss. It  takes away the same power from the other govern­
ment.

Mr. Tipton. That is righ t. It  does. Parag rap h (f) leaves both 
governments with equal power and that is fine.

Mr. Moss. It  takes us ofi the course where we sanctioned either gov­
ernment doing whatever in its judgment might be necessary and puts 
us into  the  position where these disputes are first arbitrated.

Mr. Tipton. The fact  o f both governments having  the same power 
is the  most powerful  influence toward negotiation and sensible deter­
mination, sensible and friendly determination that you can have.

Mr. Moss. When the dispute started last year, the powers of  the 
United Kingdom and the powers of the United States were equal.

We could have said to the British,  “All righ t, you seize our planes 
and we will seize yours.”

Mr. Moss. Then we could have had a merry game and I have no 
doubt it would have been most constructive.

Mr. Tipton. It  would have indeed. Right there and then they 
would have negotiated because at tha t point neither-----

Mr. Moss. It might have been.
Mr. Tipton. It  unquestionably might have, indeed.
Mr. Moss. It  might have.
But  there might have been a few days where we were seizing each 

other.
Mr. T ipton. Because ne ither  the Uni ted States  or United Kingdom 

have any intention of stopping any service.
Mr. Rogers of Flor ida.  Won’t they have to go into arbitration 

under paragraph (f)  ?
Mr. Tipton. The assumption  here is we are only actually talking 

about what happens dur ing  the period when you are arbitrating.  
Our whole discussion is l imited to what  action can be taken while you 
are arbi trating.

Tha t is presumably going on.
Mr. Rogers of Flor ida.  Then this is the only period you are con­

cerned about ?
Mr. Tipton. Yes, not the only period-----
Mr. Rogers of Flor ida . This period of disagreement and the 

arbit ration.
Mr. Tipton. We have no objection to arbitrat ion and consultation 

tha t goes on. What we are objecting to is the effect of the legisla­
tion in taking away for this  period of time------

Air. Rogers of Florida. This period of time.
Mr. Tipton (continuing) . The B oard’s power to do anything about 

a foreign-flag car rier’s rate.
Air. Aloss. You know, on your premise we on this  committee made a 

grea t error  last year. AVe had a railroad dispute, a messy railroad  
dispute and under the Railway Labor Act the parties  had reached an 
area where each could bring into play naked power.

This committee concluded tha t was not in the  interests of the 
Nation  and assumed projec ting it into a broader stage we would have 
reached the same conclusion that  it was not in the interest  of the in ter­
national situation involved.
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So, we provided something short o f that final test of naked strength, 
and I submit tha t (e) provides something short of that  final test.

At least delays the day when tha t test will be made. In  my ju dg­
ment it offers a better and more reasonable course.

That  is all I have, Mr. Chairman.
The Chairman. 1)o you have any fur ther  questions, Air. Rogers?
Mr. Rogers of Florida. Ju st  a question or two, Mr. Chairman.
It  sems to me tha t the decision the committee must make is whether 

under this legislation it is better for us in negot iations to proceed un­
der p aragraph (e) or parag raph (f ),  that is really  the basic question, 
whether we should give the CAB the authority to set a rate  which 
would trig ger  (e) during which time a foreign government  could 
not take unila teral action against our carriers before arb itra tion  is 
completer, or by not passing the legislation then we couldn' t under 
paragraph  (f)  which then allows Brita in to take whatever action 
she may want and we could take  whatever action we may want to 
prevent this  rate going in before arbi tration or during arbitration,  
and this basically is the question this committee must decide, i sn't it ?

Mr. T ipton. It  is. That is one of the questions the committee 
must decide and a very impor tant  one.

Air. Rogers of Florida. Well, isn’t this the prim ary question we 
must decide, the procedure we wan t to  use?

Air. Tipton. 1 was try ing  to think of the various issues tha t arise 
in this, the character of the legislation itself, the procedure involved in 
it and a varie ty of other things, and I wouldn't want to say that was the 
only issue bu t it surely is a major one, on which the committe must 
exercise its judgment.

Air. Rogers of F lorida.  Yes.
And it is simply you feeling, as I  understand it, it is better to allow 

a government to act unila teral ly, to prevent, take whatever action 
it may desire to prevent, a rate  from going in, a ra te change.

Air. Tipton. It  is our judgment t hat  i t is f ar  wiser, looking down 
the road, for our Government to retain its power during this period 
over foreign-flag  carriers . We th ink  that is advisable.

Air. Rogers of F lorida.  Let me ask you th is: Suppose Brit ain un­
der the autho rity of paragraph (f)  had decided she would suspend a 
permit  because they tie the rate to the permit, what could we do?

Air. Tipton. We could suspend the British car rier ’s pe rmit. And 
the net effect of that would be t ha t neither carr ier could operate to 
the other’s country.

Air. Rogers of  Flor ida. And then would you go into arbitrat ion on 
this or what? What would be the procedure?

Air. T ir T O N . No, you would go into negotiation on this and you 
would go into  negotiation reasonably quickly because it would be very 
damaging for British Overseas Airways to lose its U.S. market. And, 
it certainly wouldn’t do us any good to lose our British market.

The net effect of tha t is the tw o countries would negotiate, and ar­
rive a t a solution.

Air. Rogers of Florida.  AVhy would it be necessary—it wouldn 't be 
necessary to go through that  procedure  to come to negotiation and arbi­
trat ion throug h parag raph  (e).

Air. Tipton. It  would not be necessary to do that  ?
Air. Rogers of Flor ida. No.
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Mr. TirTON. The difficulty with para graph (e) is tha t our Govern­
ment. could take no action against a foreign-flag ca rrier under any cir ­
cumstances during th is period.

Mr. Rogers of Florida. It  would mean we would go into arbitration .
Mr. TirTON. I must emphasize this again because it is a real prob­

lem. If  the problem changes from one in which the U.S. Government 
and its carriers  are urg ing  lower rates to one in which foreign-flag 
carrie rs want to use competitively destructive rates on our carrier, then 
our Government would be stuck. It  could not prevent the institution 
of those rates.

Mr. Rogers of Florida. Other than to go into arbitration . .
Mr. T ipton. Yes, but during the period of the  arb itratio n our Gov­

ernment would be completely helpless to prevent the institut ion of 
those rates. So for a period  of 2 years we would have to meet destruc­
tive foreign competition without being able to do a thing  about, it.
And that, I th ink, is a place where the Government would need all the 
power it has.

Mr. Rogers of Flor ida.  Well now, under the present setup B ritain 
had this  power to stop our destructive rate.

Mr. Tipton. They had  it. And threatened to use it.
Mr. Rogers of F lorida. But  d idn’t. They went into agreement.
Mr. Tipton. I beg your  pardon, I am sorry, I missed what you said.
Mr. Rogers of Florida. Under this las t fracas, B ritain had this great  

power tha t you speak of but they were less successful in using it, so 
what was the advantage.

Mr. T ipton. Wha t they did was to say, “We have the power to pre­
vent you from charg ing us a lower rate  to serve the United Kingdom.”

Mr. Rogers of Florida . But they didn’t.
Mr. Tipton. But  they will and did  for  a period. Then they stopped 

it, they stopped our  use of the lower rate, and said, “We will negotiate” 
and they did negotiate, and all the other governments concerned nego- 
tiated , and they finally wound up satisfied with the rate that  is now 
in effect for 1964, which is a rate that we regard as a satisfactory one.

Mr. Rogers of Flor ida.  IIow much change is tha t from the rate we 
were charging?

Mr. Tipton. It is a reduction from, and there is a wide variety of 
these rates but for this  purpose let me say tha t the rate level in econ­
omy class came down from $240 to $210 off season. •

Mr. Rogers of Flor ida.  Was this the rate we were charging at the 
time?

Mr. T ipton. No.
Mr. Rogers of Flor ida.  I thought the proposal was to increase the *

rate. This brough t our ra te down, too.
Mr. T ipton. Yes. It  did.
Mr. Rogers o f Flor ida.  This was brought without a hearing before 

the CAB?
Mr. Tipton. With out a hearing?
Mr. Rogers of Flor ida.  The airlines put it in themselves.
Mr. T ipton. Without a hearing but it was a discussion in the sense 

I am talking of.
Mr. Rogers of Flor ida.  A discussion. Was there a showing before 

the CAB tha t this reduced rate would be hurtful to our carriers?



AMEND ING FE DE RA L AVIATION ACT OF 1 9 5 8 125

Mr. T ipton. I don’t think there was any such showing. However, 
I don’t know what data  were put  forward  by foreign governments and 
foreign carriers in these roundtable discussions th at the governments 
and the carriers had.

Mr. Rogers of Flor ida. Tha nk you.
The Chairman. Mr. Hull ?
Mr. Pickle?
Mr. P ickle. Mr. Tipton, wha t would be your position i f machinery 

were established where a government, ours or a foreign government, 
would want to change thei r ra tes, ei ther raise them or lower them, and 
said, “This  is our announced new rate,” and serve tha t officially by way 
of notice to IATA or whatever group should know it, and provide a 
period of time of 30, or 90 days or a reasonable time for any negotia­
tion before the rates would go into effect ?

Now, I  have a feeling, jus t generally speaking, that what we have 
done pretty well in letting our Government and the other govern­
ments, through IATA, work these things  themselves rather than 
throu gh government. If  one government is going to change the rates, 
the other  government is going to change the rate.

At the same time I don’t like to see the United States be held im­
potent and can’t change the  rates  under any circumstances.

The British  situation worked out af ter 11 months’ time and we finally 
won our point and you say this is a better procedure because it gave 
everybody a chance to speak back and forth.

But it could have turned out the other way th at our point had not 
been won and we hadn’t prevailed, and I  don't like to see our Govern­
ment le ft for an indefinite period of time, impotent and powerless.

My question is, How do you feel about a situation where you served 
notice on a rate change and allowed a set time for this  arbitra tion and 
at tha t point let (e) go into effect ?

Mr. T ipton. Well, you are stating the basic problem of interna­
tional ratemaking. We are pre tty much accustomed in the United 
States where we are serving our own terri tory , to filing a rate, any 
carrier filing a rate saying “That  is what I  am going to charge.”

The Civil Aeronautics Board  can move in and say, “You can’t.” 
But tha t is, generally speaking, what is done and no one has anything 
to say about it and you charge it. That  is the most comfortable way 
of making rates and it is the best reflection of management’s judgment.

But in the international field we are faced with the fact that  each 
foreign government to which you go has the right to say tha t “We 
don’t agree to that rate. You can’t charge it here.”

We have tha t right,  and the foreign governments have it. So, it 
has been necessary to set up IATA , the conference of carriers, to meet 
and agree  on these rates, and if they are in agreement and the Govern­
ment approves it then the ra tes can go into effect.

An individual carrier, for example, a nonmember of IAT A can put 
a rate into effect, announce a rate, as you have described, but his 
problem then is he must convince each government to which he goes 
that th at rate is all right .

Mr. P ickle. Yes, but this might stretch out over a period of months 
or years.

Mr. Tipton. It  might, th at is right.

46-409—65------9
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Mr. P ickle. I  a m t ry in g to  close th at  tim e where i t w ould  no t be an 
endless  possible discussion, or  arbi tra tio n and set a fixed time  where , 
at th e end of th at  perio d, a gov ernment could do  whate ver  they 
wish ed.

Mr. T ipto n. Well, th is  Go vernm ent i s n ot  in a pos itio n to  p ut  time  
lim its  on oth er governments .

The  problem is the  endless tim e th at  i t takes to do an ything  such as 
I  h av e described of  go ing  f ro m gover nm ent  to  gover nm ent  a nd sell ing  
them  on th is rate. Tha t was the  reason, one of the  reasons, for  the  
crea tio n o f the I ATA traff ic conference where the ca rr ie rs  got toge ther, 
engaged in th is complex process o f se tting  up a r ate str uc ture , th e gov ­
ern men ts themselves ap prov ed  it  and  then  each  governm ent would 
receive  i t, withou t squ awkin g.

Mr. P ickle. I un de rs tand  th at  righ t wou ld sti ll be reserved to a 
governm ent as to wh eth er they  wanted to agree or  disagree.

Mr . T ipton. Tha t is righ t.
Mr. P ickle. Bu t wh at  would  be your  feel ing,  we are ta lk ing in 

general itie s, do you  th in k IA TA , as a group, would  lie willin g to 
es tab lish a machinery where  you  could have a he ar in g for rates just 
like we do on domestic  ra te s an d give  a rea son able tim e to have  it 
ar bi trat ed  and  discussed;  wou ld they  come toge ther  or  agre e on a 
fixed  time?

M r. T ipton. It  is abou t wh at  the y do.
Mr. P ickle . Yes, but  th er e is no tim e lim it on it. I t goes on and  

on an d we are caug ht, we ar e held up sho rt, and  look  bad in the  process.
Mr. T ipton. No, I don’t th in k a time  limi t can be pu t on it actual ly 

because it  is a process of seeking  agree men t, and you  can 't put a time 
lim it on makin g people a gree  to  th ings. It  is ju st lik e selli ng a house , 
if  the p ar tie s won’t agree you ca n’t forc e them to.

Tha t is the  problem. I t  is n ot an easy  one.
Mr. P ickle. You don’t th in k then th at  the  IA TA org ani zat ion , as 

such, w ould  se t up  m achin ery  v olu nta rily, nat ion  b y na tio n, to pro vide 
fo r a se t a rb itr at ion per iod  w ith  t ime l im ita tio n on it ?

Mr. T ipton . I do n’t th in k so. I don’t th ink so. I  would  th ink 
the y w ould want to  keep t hei r pr esent freedom o f act ion .

Mr. P ickl e. I t wou ld seem to  me l ike  that  w ould  be desirable.
Mr. T ipton. I t  wou ld lie good  to have, to be able somehow to cut 

dow n the tim e required in wo rk ing out  these ra te  p rob lem s but I jus t 
do n' t th in k th at  ther e is an y way  o f d oin g it  since, as I have said , the  
only way  you can successfu lly  make r ate s is by n egoti ati on  an d ge tting  
agr eem ent  of the  governm ents and  carr ier s con cerned.

Mr. P ickle. I don’t wan t to  p rolon g t he  qu estion. I  app rove gen­
eral ly  of  the governm ent  by  government, o perat ion  th ro ug h IA TA , I 
th in k pro bab ly we hav e done  pr et ty  well wi th it. I  believe at the  
sam e tim e it would be desir ab le fo r them to set up  some kin d of ma ­
ch ine ry  fo r arbi tra tio n an d set  a definite tim e wh ere  af te r th at  any  
na tio n could do wh ate ver they  wanted to  and  ju st  let  it seek its own 
level.

But  th at  is ju st  a  p ers onal feel ing.  Th at  is all I  hav e at  th is time, 
Mr.  Ch airma n.

Mr. T ipto n. May I  ju st  add one fu rthe r thou gh t to  that?
I f  TATA does no t agree  on a r ate st ru ctur e t hen you  have got wh at 

the y call an open rat e si tuat ion.  Wha t that  means is t hat  a ny ca rri er
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can then  do as i t pleases as long as it gets the approval of the govern­
ment to  which it is going to  operate.

Tha t is what happens then.
Mr. P ickle. Well-----
Mr. T ipton. It doesn’t help much.
Mr. P ickle. That is just, like saying, your wife can do whatever  she 

wants to do if it meets your approval.
Mr. Tipton. Yes, that is right. Theoretically tha t is the case.
Mr. P ickle. Yes. That is all, Mr. Chairman.
The Chairman. Mr. Kei th ; any questions ?
Mr. Keitii . No questions.
Mr. Moss. Mr. Chairm an, I wonder if I might  ask an additional 

question ?
The C hairman. Mr. Moss.
Mr. Moss. Mr. Tipton, assuming your position under (f ), who in 

the Government of the United States has the power and what type of 
power is possessed, to  do whatever is necessary, who would make the 
judgment?

I )oes the CAB have any power there ?
Mr. Tipton. The powers presently in force are these: The disap­

proval of an agreement, IAT A agreement, which is an important  
power here is possessed by the Board solely. There  is no approval by 
anyone else. They make the ir determination  and tha t is that.

The other power that I have referred to, section 402 of the Civil 
Aeronaut ics Act, which provides fo r the issuance, amendment, suspen­
sion, and the like of a foreign air carr ier’s permit. Tha t power is 
possessed by the Civil Aeronautics  Board subject, to the approval  o f 
the President.

Mr. Moss. As I recall, at  the time of the dispute it was contended by 
the CAB that  they were without power.

Mr. T ipton. They have contended tha t before this committee—that 
they have no power under 402 to deal with rates  in connection with the 
foreign air carrie r's permit.  We have disputed that . We think the 
power is there, and I  have put  in the record ear lier in thi s hearing an 
opinion by the Civil Aeronaut ics Board dealing with a capacity dis­
pute that, they were involved in which, it seems to me. argues very 
strongly  tha t they have the power to do this on rates.

As a matter  of fact, we have taken that position that  they had ade­
quate power under tha t, and having received no agreement on the p ar t 
of the Board over a long time, it is the reason that  we recommended 
and suggested II.B. 1716, the suspension bill as a compromise, as a 
method of solving this problem. We didn’t think that  that, legislation 
was necessary either, but. i f the Board was so convinced tha t it was, 
tha t some additional legislation was necessary, th at is the reason we 
put forth  1716 as a compromise.

Mr. Moss. In other words, under (f) it is your contention that the 
Board then had the power to suspend permits ?

Mr. T ipton. Yes; they do.
Mr. Moss. Did it  have any other powers?
Mr. T ipton. Amend permits.
Mr. Moss. It could amend permits . Could it  seize planes?
Mr. Tipton. The seizure idea is not. a power in itself.
Mr. Moss. It was advanced by the British, wasn’t it ?
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Mr. Tipton. There was much talk about seizing airplanes. Th at 
was the assumption. The asumption was tha t they were going to 
suspend our  perm it to operate in the United Kingdom but notw ith­
standing that we were going to operate in the United Kingdom and if 
we operated to the United Kingdom without a permit, then they were 
going to seize our airplanes, tha t was the process.

I am not sure that a seizure power exists in the Civil Aeronautics 
Board with respect to the violation of a permit,  I don’t know. But 
there are plenty of other powers tha t would make it unwise for  a 
foreign carr ier-----

Mr. Moss. I would be interested in having you submit all of the 
powers you feel they possess, and who would exercise it.

Air. T ipton. May I do that . I think  I have the paper righ t in my 
hand here that covers it in detail, but I want to-----

Mr. Moss. I)o it later, I  wouldn’t want to delay the committee.
Air. Tipton. Yes, I would want to review it before put ting  it 

forward.
Air. Aloss. Tha t is all, Air. Chairman.
Air. Rogers of Flor ida.  Air. Chairman, could I  have just one more 

question.
Air. Tipton, it a ppears to me it boils down to the fact th at it is your 

feeling probably tha t the rates to be charged can more easily be de­
termined by negotiat ion through IATA rather  than having a hearing 
before CAB because it  would be difficult fo r CAB to determine a rea­
sonable and fai r rate  in the international field.

Air. Tipton. Exact ly.
Air. Rogers of Flor ida.  And you would rather not go through a 

hearing ?
Air. Tipton. Rathe r not have all this procedure, because it will 

yield nothing.
Air. Rogers of Flor ida . Thank you.
Thank you, Air. Chairman.
The Chairman. Air. Tipton, there are a great many questions which 

occur to me. I think I could very easily boil down the difference of 
opinion between the position of an airline industry  and the Civil 
Aeronautics Board. I think  that is an oversimplification of the p rob­
lem, however.

Are you altogether satisfied tha t we have adequate provisions today  
to arrive at a just solution of international air  rates, wherein our car ­
riers are involved and the foreign carriers are involved, and the air 
traveling public are concerned ?

Air. T ipton. The answer is “Yes,” Air. Chairman. I think our leg­
islation at present and the powers of the Board and the rest of the 
Government are adequate.

The Chairman. What concerns me is th at the industry, and I say 
this in all candor, tha t the industry apparently takes the position t hat  
the status quo should be maintained, and we will not tackle the sub­
ject to improve the procedures.

Now, I do not say th at as applicable only to your regulated indust ry. 
The same thing  is true, in my judgment, of industry in other fields of 
transportation, where rates are involved.

It  disturbs me somewhat. We are supposed and we try  to main ­
tain free en terprise  based on competitive procedures, and over a long
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perio d of  tim e tra di tio na lly , ra te s become establ ished.  Beca use of 
th e comp eti tive pos ition an d th e reluctanc e on the par t of  the indu s­
tr y  as to chan ging  pro ced ure s of  reg ula tio n, we will  ins ist  upo n the  
sta tu s quo being main tai ne d even at  the  expense  of  no rea l solu tion 
to t he  problems.

When we reach th at  sta ge  I  am  fear fu l th at we have ar riv ed  at  a 
po in t wh ere  it  is almost impossible  to br ing about impro ved proce­
dures  on ra temak ing and ar ri v in g at  rat es unde r presen t conditions . 
Co nd itio ns  to day are  quite  d iff eren t fro m what- the y were  even  5 yea rs;  
ce rta in ly  10 or  20 years  ago.

I  hav e come to the  co nclusion  t h a t we have go t a h igh level  of  rate s 
reg ardle ss  of  the  volume inv olv ed, and  it  becomes very difficult to 
give the  publi c a break,  even th ou gh  lower rat es  cou ld be effectua ted.

I  did no t st ar t ou t to giv e a lec ture. I  don’t wa nt  you  to  th ink 
th at  I  am an  exp er t i n th is field, or  that  I  am  more kno wle dgable tha n 
you people  who have been gi vi ng  i t all your time fo r yea rs.

But  1 see some inadequac ies in  these pro cedures, an d co nt ra ry  to 
wh at  you have  said  here fo r the  r ecord and  which I know you should  
sta te  because of  y our position,  a nd  the  genera l ph ilo sophy of  you r in ­
du str y,  I  cann ot  believe th a t you are  altogeth er a hu nd red per cent 
sati sfie d th a t the pro cedures are com pletely  adequ ate  because  I  do no t 
believe you  would  have eve r reco mmended an al te rn at e solut ion , if  
you  di dn ’t hav e some doubt som ewh ere alon g the  line.

1 know  it  is hum an na tu re  fo r us to get  into a pos itio n where  we 
have mixed fee lings over a problem , and I mu st say  th a t I am at  t he  
po in t ri ght now where I  am som ewh at un certa in  abou t wha t sho uld  
be done.

Be fore I  ask  some more specific ques tion s le t me a sk you if  you  ag ree 
wi th  the posit ion  of  the  Dep ar tm en t of St ate th at  ou r posit ion  on 
bi la tera l agree ments  wi th othe r na tio ns  sho uld  be imp roved.

Mr. T ipton . Yes.
Th e Chairm an . You ag ree  wi th  th a t sta tem ent?
Mr. T ipton . Yes, I  do.
The Chairm an . Second, do you agree wi th th e Dep ar tm en t of 

St at e th at  i n th ei r gover nm ental conferences t he  ha nd  o f ou r G overn ­
me nt  sho uld  be st ren gth ened  ?

Mr . T ipt on . Yes.
Th e Cha irm an . Well, ke ep ing  tho se two premises  in mi nd , and 

before we go an y fu rthe r, I wi ll— Mr. Moss and Mr. Rogers rai sed  the

?[uestion, I  wa nt  you to po in t ou t to  me where there is an y au thor ity  
or  arb it ra tion  un de r (f ) of t he  bil ater al  ag reem ent .

Mr . T ipt on . Th e pro vis ion  fo r ar bi tra tio n is in a pre vio us— it  is 
in  (g ) in Be rm uda. Al l (e) an d (f ) pu rp or t to dea l with  is wh at 
happ ens d ur in g arbi tra tio n.

Th e Cha irm an . W ha t is a prov isional in te rn at iona l civ il avi ation 
organiza tio n ?

Mr . T ipt on . In  1944, th e Ch ica go  conference w rot e a t re at y go vern­
ing  all th is  which  was to be subm itted  to ou r Senate fo r rat ifi ca tio n, 
and othe r leg islative  bodies.

Whil e t h a t was go ing  on, while th a t t re aty was being  subm itt ed  the y 
set up  wha t they  called a “p rovis ion al in ternat iona l civ il av iat ion 
orga niza tio n” to act whi le th e p rocess  of r ati fication  in  th e v ar ious  leg­
islati ve  bod ies was goi ng on.
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I believe it  met twice before it was succeeded by the international 
aviation organization which was authorized by the treaty itself.

The Chairman. Is that  ICA ?
Mr. T ipton. ICAO .
The Chairman. I s PICAO its successor?
Mr. T ipton. Th at is right.
The Chairman. All right.
Now, you inte rpre t that as giving authority  for arbitra tion.
Mr. T ipton. Yes.
The Chairman. Is it not true  tha t under paragraph (g) tha t it has 

only an advisory responsibility?
Mr. T ipton. Th at is right. It  provides for an advisory report and 

then each par ty will use its best efforts under the powers available to it 
to put into eff ect the opinion expressed in a report.

The Chairman. All right.
Now, tha t then gets down to where our authori ty is. Then the Board 

has no autho rity to do anything about i t under the Federal Aviation 
Act. The Board has no authori ty except to disapprove whatever  is 
done.

Mr. Tipton. Le t’s be sure I understand this. This is after the matte r 
has gone to arbi trat ion and an advisory report has been made, and 
the question is “What can the Board do then?” That is the question.

The Chairman. Yes.
Mr. T ipton. At  that  point it has, in my opinion, only the indirec t 

power that it necessarily exercises over U.S. carriers. It  does not have 
a direct power to  say to them you must pu t into effect the arbi trarily  
award.

The Chairman. Tha t is not what I am saying.
Mr. Tipton. I am sorry.
The Chairman. 402 says, the Board, if it does not agree can dis­

approve.
Mr. T ipton. 412 says.
The Chairman. 412.
Mr. T hton. The agreement provision.
The Chairman. Yes.
Mr. Tipton. It  says if they don’t like the rates, the IATA  rates, then 

it may disapprove.
The Chairman. In other words, the only authority  tha t it has, direct 

authority, t ha t it has under the law or the act itsel f is disapproval.
Mr. Tiiton. Th at is right. Plus, of course, the author ity under 402 

to amend and suspend permits of foreign-flag carriers. Which  in 
itself-----

The Chairman. All right.
Now, gett ing down to the technical opinions then of 402. You take 

the position tha t the Board has some wide latitude or author ity under 
tha t provision ?

Mr. Tipton. We do.
The Chairman. The Board takes the position that it does not have 

the authority to take any action tha t would result from a mat ter of 
rates.

Mr. T ipton. Righ t. And tha t is the reason we put forward II.R . 
1716 which gives the power to suspend.
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The Chairman. Would that power be to suspend the rates of our 
own carrie rs and also to foreign ca me l’s ?

Mr. T ipton. Yes, both foreign- and American-flag carriers.
The Chairman. First, let me say th is : I t seems to me th at it should 

be the responsibility of this committee and your own industry,  if the 
Board, which is charged with the  responsibility of adminis tering this 
program, contends tha t it does no t have the power to act and, there­
fore, it won’t act in this deal, even though you contend it does, if they, 
the people, who have got to carry  out  the program, administer the pro­
gram, say they do not have it, then  wouldn’t it be the advisable thing 
to give it authority where we would say to them they do have the 
power ?

Mr. Tipton. I think tha t is sound, Mr. Chairman.
The committee, I  hope, a fter this  argument and discussion, will de­

termine whether the Board has power under 402 to deal with rates, and 
if the  committee determines no, then it would be possible for the com­
mittee, if they so determine, to amend 402 to permit the Board to 
deal with rates  under-----

The Chairman. In other words, virtual ly to direct the Board to 
do it if they say they do not have power, or refuse to act if they do 
have the power, then to give them the power and make i t abundantly 
clear they do have the power or else direct them to do it.

Mr. TirTON. Yes.
The Chairman. Wouldn’t tha t be a reasonable thing ?
Mr. Tipton. Yes. I t would be a reasonable thing. I don’t have 

the terms of the legislation in mind but in dealing with foreign-flag 
carrier rates, if the committee decides that  this  is necessary, I  th ink it 
could be done that way.

The Chairman. If  they contend they don’t have it and, therefore, 
cannot be expected to do anything about it, under  the provisions of 
the act, b ut on the other hand use the strong arm as they did in the 
incident we have referred to with  Brita in, it seems to me a most un­
usual procedure to have to pursue just  to say, “We don’t have a uthor ­
ity but we are going to do it anyway.”

That is what  they did, it is a crude way of put ting  it but that  is 
actually what happened.

Mr. T ipton. An amendment, I  th ink  the committee might well con­
sider an amendment, to section 402. We sought to solve that  prob­
lem by giving the Board the power to suspend both American-flag and 
foreign-flag rates which comes at it in another way.

The Chairman. But Mr. Williams brought up the question of the 
so-called new rate as contained in the agreements with Mexico and 
with somebody else, United Arab Republic.

Mr. Tipton. United Arab Republic.
The Chairman. If  we jus t pursue this matter on the basis of the 

broad language contained in par agr aph  (f ),  and if this so-called new 
form that  you have mentioned were- to become the model—and you 
indicated earlie r that you though t it was the one the Government 
would use in future negotiations—then we are right back where 
we started .

Mr. Ttpton. If  that is left jus t as (f) is, the situation could be 
improved in the way you have jus t referred  to, amendment to 402, 
or the approval of II.R. 1716. Because that  provision of the new
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rate  article contemplates th at  both governments during the period 
of arbitrat ion will be able to suspend the disputed  rate, whatever it 
is, whoever it is.

The C hairman. Well, pursuing that then, the Bermuda-type  agree­
ment which was referred to and this new form are somewhat similar 
as to paragraph  (f ),  it provides that  as you reach a certain point, 
and an objection is raised, each country may take such steps as it 
may consider necessary to prevent the inaugura tion o r continuation of 
service in question at the rate complained of.

Now, that is the language  under which the Brit ish proceeded to 
take action.

Mr. T ipton. Yes.
The Chairman. I assume under  the authority of the laws of the 

United Kingdom that  they had  the author ity to confiscate the plane 
if they thought it necessary ?

Mr. T ipton. I have to assume so, too. They have the power, as 
I understand it, to suspend rates, they don’t have the power to fix rates.
They have the power to suspend and amend a foreign air  carrier per­
mit which corresponds to ours and it was the lat ter  power they 
were then exercising.

The Chairman. But then does our Board or our laws give our 
Board the authority to take similar action, even though  drastic it 
might  be, even to confiscation of a plane ?

Mr. T ipton. This is the dispute  between the Board  and the industry 
tha t you just referred to.

In our judgment under 402 they could have suspended or threatened 
as the British  did, could have suspended BOAC’s permit, and I 
am not sure whether they could confiscate airplanes if thei r suspension 
was violated.

In  other  words, if BOAC continued to serve without a permit.
Needless to say-----

The Chairman. That is what  I wanted to pursue.
Suppose we give them the  power of suspension, what powers do 

they have of carrying out the action of the Board ?
Mr. T ipton. It  would be a criminal offense for a foreign air carrier 

to operate to this country without a permit under 402.
The Chairman. Then it strengthens my position tha t I mentioned 

a moment ago that we probably had better clarify , at least if nothing •
else, we had better clar ify the authori ty of the Board in this  regard.

1 am somewhat concerned about the Board’s request for the rate ­
making authority  comparable, Mr. Moss used the word “comparable,”
I believe, similar to tha t on domestic ratemaking, which is based on «
a long-established term “just and reasonable.”

Now, the reason I  am is because I  cannot see how on in ternational 
rates  the Board could a rrive  at a decision on the same basis, cost of 
service, and so forth, as they do on domestic rates where they have 
complete control and authority , when on the interna tional  rates they 
would have no authority or no way, as I  can see, to obtain information 
to base the ir judgment on wha t a just and reasonable rate  would be 
insofar as a foreign carrier is concerned.

Certa inly they could go through all these procedures with reference 
to our own carriers, but I can’t see how they can a rrive at a just and 
reasonable rate under the same procedures without taking into con-
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sideration what the neighbors do, w hat the competitors do, what the 
other man is doing.

We have to recognize, also, th at  whatever rate is established, con­
sideration must be given to what the o ther man does. I can t see from 
a practical basis tha t we can take  out, you called it a moment ago, 
what was i t, open rate. I can't see how we can operate in the interna­
tional aviation  field on open rates,  meaning tha t everybody charges 
the ra te they want to all over, because we shouldn’t consider this  thing  
as to what is taking place today or tomorrow; this may be 5, 10 years, 
maybe 20 years.

We may be in a much bette r position now on efficiency than  some­
body else, but who knows what is going to happen 10 years  from now, 
they might  be in a better position than we are.

I hope not, and I don’t believe so, because I have faith in our 
system and in our industry.

Mr. T ipton. At that point, Mr. Chairman, I think we must recog­
nize it is not always efficiency th at  governs the set ting of rates. Ihese 
carriers get great  hel p from their  governments.

The Chairman. Tha t is the point.  Suppose we arrive at the point 
where the other  governments—they are mostly government owned, I 
suppose, most of them—where they give up any idea of  efficiency and 
economical operat ion and say, “We are  going to do it anyway. Subsi­
dize it from another position,” and then we get into a ratemaking 
situation, and we obviously are going to come out on the little end, 
because it  may be tha t we will do the same th ing, and tha t is no way 
to run an airship the way I see it.

Mr. I  ’ipton. That is exactly correct.
The Chairman. So that does bother me with reference to giving the 

Board the authority where unde r the law they will be required , under 
the just and reasonable procedure, aft er hearings and so forth , to arrive 
at  a rate where th at rate is fixed and based on that  hearing.

I just can’t altog ther agree with my colleague from Californ ia. If  
we do make it mandatory, that they determine a just  and reasonable 
rate, I thin k they will have to come up with a decision on that basis. 
I don’t believe they can be flexible because the courts are going to 
decide later on if anybody takes it that far.

I would like to see some approach to this thing  where the Board can 
take into consideration, and that  would lie through negotiation  and 
arbi tration, I guess, you mentioned a moment ago.

Tell me how did the Board a rrive at the rate tha t they finally brough t 
about ?

Air. T ipton. I can’t give a precise answer to that because I wasn’t— 
I didn’t partic ipate  in tha t but , based upon past experience-----

The Chairman. They didn’t have a hearing?
Mr. Tipton. They had no hearings ; they made no findings and made 

no economic studies of a company tha t they usually make in a rate 
determination.

I guess they looked at the material before them, the  facts on the 
carr ier’s operation, and made a general judgment as to what  they 
thought would be a good rate based on the c arrier’s economy and the 
attractiveness to the  traffic, and that  is about as precise as it was.

I think  tha t in pointing out tha t you can’t do tha t under a rate-f ixing 
statute is exactly right, because you can’t. That would not—the courts
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would not. in any respect sustain an informal kind of judgment game 
of that. sort.

The Chairman. Well, should we—just asking for your comment, 
should the Congress decide to make clear the Board's author ity on 
suspension of rates, should we not then give some affirmative authority  
to the Board to enter into negotiations that would car ry with it legal 
authority  of the Board to pursue discussions with foreign nations on 
the settlement of rates, or should we leave it  wide open, and let the 
Chairman, as happened this time, go over there and say, “I have come 
to settle it. I have no legal authority to do it but I am going to do it 
anyway.”

Mr. T Ipton. I think  there is adequate legal authority  for  the Board 
to participate in these negotiations. I must say right at the moment 
I  can’t think of exactly where it is, except in the case of section 802.

Let’s see, section 802 of the Federal Aviation Act may be where they 
get tha t author ity. It  actually  vests tha t authority  in the Secretary 
of State, as follows:

The Secre tary of Sta te sha ll advise the  Admin istrator of the  Board and the  
Sec reta ry of  Commerce and consult  wi th the Admin istrator, Board, and Secre tary, 
as appropriate concerning the negot iation of any agreem ent with foreign gov­
ernmen ts for the esta blishment  or development of ai r navigat ion including ai r 
rou tes  and services.

That is, I  believe, the  basic provision under which the Board acts 
in these negotiations.

The Chairman. Well, t ha t authority gives it to the Department  of 
State.

Mr. TirroN. That is rig ht. And their ar rangements are worked out 
informally between them.

The Chairman. I still  think, as indicated by other members of 
the  committee, t ha t the Board  itself—as fa r as the authority of law 
is concerned—is handcuffed as to what it can do.

I know we get into a constitutional question with reference to the 
authority of the Pres iden t on foreign affairs—foreign relations.

Mr. Tipton. It  is a subject that  the committee should consider 
because, as you point out, it is in the Secretary of State. But many 
years ago when 802 was enacted, as I recall, it provoked a considerable 
constitutional debate because the provision then on the floor of the 
Senate did give increased power to the then Civil Aeronautics 
Autho rity.

The Chairman. You are aware of the fact that  the Secretary of 
Sta te strongly supports II .R.  6400.

Mr. T ipton. Yes.
The Chairman. That means the Secretary of State; that  is, the 

State Department, apparen tly is of the opinion that there should be 
additional direct autho rity  given to the  Board, streng thening  its hand 
and its position.

Mr. Tipton. That is r ight ; tha t is the ir position, and tha t is what 
surprised  me about the letter they wrote—the lette r tha t was quoted 
here today in which they said, in effect, tha t the current U.S. policy 
was to permit both governments  to retain the power to suspend a 
disputed rate.

The Chairman. Well, thank you very much, on behalf of the  com­
mittee. We regret in detaining you so long.
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Mr. Moss. Mr. Chairman, I wonder if I may make one further 
comment ?

The Chairman. Yes.
Mr. Moss. 1 am disturbed with reference to the probabi lity or the 

possibility or the  potentia l at least t hat  some time in the future under 
these agreements these nations having governmentally owned airlines 
setting rates that  will not  pe rmit  profitable operations. As I read the 
agreement, and I  think in th e context of these hearings we must take 
cognizance of this, it clearly states th at:

The ra tes to be agreed in accordance with the  above parag rap hs  shall  be fixed 
at  reasonable levels, due reg ard  being paid to all releva nt factor s; such as, 
cost of opera tion,  reasonable profi t, and the rat es  charged by any other ai r 

car rie rs.
I submit tha t any rates proposed by a government which denied 

reasonable profit would be an abridgment of this agreement.
Mr. T ipton. Tha t is one of our problems because, unquestionably 

under those circumstances, the United States would protest the rate 
and say tha t it violates (h) at which point the foreign government 
or governments would say that  it does not. They would a rbitrate it. 
But under (e) if this bill is passed, those destructive  rates would be 
in effect for -----

Mr. Moss. This is not submitted for  arbitra tion.
Mr. Tipton. The rate is submitted to arbit ration .
Mr. Moss. The rate is submitted to a rbitration  but if we conclude 

tha t “ You have violated the agreement in the fixing of the rale,” then 
I think our Government is free  and not bound by this agreement to act 
because there is nothing here t ha t I see tha t submits any fur ther arbi­
trat ion question of tha t type  which go to the violation of the agree­
ment itse lf.

Mr. T ipton. Then that  negatives (e) because last year or any other 
year-----

Mr. Moss. That is right . At  the point in any agreement where 
the governments refused in good faith  to honor them for  all practical 
purposes you have no agreement.

Mr. Tipton. I don’t want to prolong this, but if tha t is-----
Mr. Moss. I think  we shou ld; I  think we need clarification.
Mr. Tipton. I do not agree with that conclusion. I think  to reach 

a conclusion as to whether a rate  violates (h) you submit it to arbi­
tration. But during  the arbitratio n, while you are arguing  about that, 
the low rate remains in effect under (e ).

Mr. Moss. Well, we can argue  on that one for a long time and I  
think  I can probably produce some precedents to support my posi­
tion.

Mr. Tipton. I have no doubt I could, too, Mr. Moss.
Thank you.
Mr. Moss. I have no doubt you could? too.
Mr. Tipton. Thank you, Mr. Chairman, for the opportuni ty to 

spend this  long time before the committee. We always apprecia te your 
attention to the problems that we are faced with.

The Chairman. We appreciate your efforts to be helpful to the 
committee and certainly your efforts to submit the views of  your i n­
dustry and as usual you have done another good job-----

Mr. T ipton. Thank  you.
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The Chairman (con tinuing) . In  behalf of your industry.
We regret to delay you for  this  length of time over the last 3

days.
Mr. T ipton. I have nothing more important to do than  this, Mr. 

Chairman.
The Chairman. Thank  you very much.
The committee will adjou rn unti l 10:30 on Monday morning at 

which time we will have Mr. Chayes, of the Department of State.
Now, it  will be the purpose of the Chair  to try  to conclude Mr. 

Chayes’ testimony Monday morning  and very likely we will ask Mr. 
Boyd to come back Monday a week i f we can work out a schedule.

Thank you very much.
The committee will adjourn unt il Monday morning.
(The following letter and attachment were subsequently received 

for  insertion into the record at this  poi nt :)
Air Transport Association, 

Washington, D.C., June 5,195%.Hon. Oren Harris,
Chairman, Committee on Inter sta te and Foreign Commerce, U.S. House o f Repre­sen tatives , Washington, D.C.

Dear Mr. Chairman : In the course of my testimony on H.R. 1716, H.R. 6400, 
and S. 1540, I referred to a number of exhibits which demonstrated how effec­
tively the international ratemaking process has worked over the past 18 years. 
Copies of the exhibits referred to are  submitted herewith for the record (ex­
hibits 1-6).  In addition, I am submitting certain supplemental exhibits (ex­
hibits 1A-6A), which are responsive to questions asked by members of your 
committee. An explanatory statem ent is included as an introduction to the exhibits.

The basic process of international air  rate  negotiation through conferences 
of carrie rs, subjec t to governmental approval, has worked effectively to reduce 
fares, develop traffic, and promote a  sound air transj)ort  system. On the other 
hand, the rate-fixing machinery proposed in H.R. 6400 and S. 1540 could not 
work and would imperil the conference system. In our opinion, concentration 
by some on the recent crisis which is unique in the history of international air  
ratemaking. has tended to obscure the success of the historical approach in 
which existing powers of the Civil Aeronautics Board and other  Government agencies have played a substantial role.

We will be glad to furnish any additiona l information the committee may 
desire and to cooperate with the committee in any way in which we can be helpful.

Cordially,
S. G. Tipton.

Statistical Data and Supplementary Material Used by Stuart G. Tipton, 
President, Air Transport Association of America 

introduction

These exhibits are designed to show tha t the IATA ratemaking machinery 
has been a success, tha t the cost to the American public of international air  
transportation  has gone down dramatically, tha t more and more people are 
making use of the bargain, and tha t the achievements in lowering fares, increas­
ing capacity, and maintaining economically sound organizations  have been hard won in an area of constantly rising prices.

Exhibit 1 shows tha t revenue passenger-mile yields—the average cost to the 
passenger to fly 1 mile—in international and terr itor ial operation of U.S.-flag 
carr iers  has been trending downward for the years 1946 through 1963. In 1946 
the yield was 8.3 cents per mile; in 1963 i t was only 5.8 cents. Similar data for 
domestic operations of U.S. certificated carriers is shown in exhibit  1-A for comparison.

Exhib it 2 shows a trend of lower yields for the carriage of freight traffic in 
international  and terri toria l operations  by U.S.-flag airlines. From a high of
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75.7 cent s per fre igh t ton-mi le in 1946, the  avera ge yield has come down to only
24.8 cents in 1963.

Exhibits 3 and 4 show the passenger and freight  traffic respectively generated 
by U.S. carriers in inter natio nal and terr itor ial operations. The chart s illus­
tra te for selected years how this  traffic has grown and they are supplemented 
by the detailed data for each of the years 1946 through 1963.

Exhibit  4-A correlates the available seating and ton-mile capacity with the 
use made of it in terms of the passenger load facto r and ton-mile load facto r 
for the years 1946 through 1963.

Exhib it 4-B is a presen tation of total United States-Nortli Atlantic traffic 
carried bv IATA carriers and the percent carried  on U.S.-flag airlines for the 
years  1950 through 1963.

Exhib it 5 shows how specific fares in the New York-London market have come 
down over the years since the end of World War II. The data  is arranged by 
peak season and off season and grouped by time periods, 1946-51, 1952-57, 
1958-present to indicate the range of fares offered during those years and the 
lowest far e which was generally available to a pu rchaser of a transatlanti c ticket.

Exhibit 5-A presents the overall operating revenue generated in international 
and terri torial operations of U.S.-flag carrier s and the corresponding expenses 
incurred by such ca rriers.  These items are  then expressed as units per ton-mile 
to show the downward trend of operating expenses per ton-mile and the corre­
sponding downward yield per revenue ton-mile. These data  are shown for the 
years 1946 through 1963. Exhibit 5-B sets out total airc raf t operating expense, 
the cost per hour and the cost per plane-mile incurred by the passenger/cargo 
carr iers  in international  and terr itor ial operations for the year 1963.

Exhibit  6 shows that  the average weekly wage of a U.S. production worker 
has more than doubled in the years 1946 to 1964 and the lowest cost of a New 
York-London ticket has been cut in half so as to increase the purchasing power 
of the worker's salary. As a comparison there is also shown the cost of an 
average automobile which has almost doubled in the same period of time. 
Exhibit 6-A is directed to the same point tha t the Consumer Price Index has 
gone up 56 percent between 1946 and 1963 while the yield per passenger-mile— 
the average cost to the passenger to fly 1 mile—has declined by 30 percent in 
inter natio nal and terr itor ial operations.
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DOWNWARD TREND 
OF REVENUE PASSENGER MILE YIELDS  

SCHEDULED SE RV IC E- U. S.  FLAG CARRIER S
Internat iona l and Territorial 

Operations
Cents per Mile

Average passenger revenue per passenger-mile, scheduled service, 
U.8.-flag- carriers

INTERNATIONAL AND TERRITORIAL OPERATIONS

Year:
Gents 

per  mile Year—Continued
Cen t 8 

per  mile
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Average total passenger revenue per reven ue passenger-mile, scheduled service, 
U.S. carriers

DOMESTIC OPERATIONS

Y e a r :
19 46 .
19 47 .
194 8.
19 49 .
19 50 .
19 51 .
19 52 .
19 53 . 
19 54

Ce nts  
pe r mile 
__ 4 .6 3
__5 . 05
__5 . 76
__5.  78
__ 5 .5 6  
__  5 .6 1
__5 . 57
__ 5 .4 6  
__  5 .4 1

Y e a r— C o n ti n u e d
19 55  _________
19 56  _________
19 57  _________
19 58  _________
19 59  _________
19 60  _________
19 61  _________
19 62  _________
19 63  _________

Cents  
per m ile 

5 .3 6  
5 .3 3  
5 .3 1  
5 .6 4  
5 .8 8  

__ 6 .0 9  
__ 6 .2 8  
__ 6 .4 4  
__ 6 .1 7

D O W N W A R D  TREND  
OF FREIGHT REVENUE TON MILE YIELDS  

SCHEDULED SER V IC E -U .S . FLAG CARRIERS
Inte rna tional  and Territorial  

Operations
Cents per Mile

1946
75.68



140 AM ENDIN G FED ERAL AVIA TION  ACT OF 1958

Average  fre ight  revenues per freig ht revenu e ton-miles—scheduled  services— V.S.- 
flag carr iers

Freight
cents

per mile
_______________________ *7 5. 68
______________________ 1 53. 31
_______________________ *4 5.67
______________________  39 .2 5
______________________  35 .8 0
______________________  33 .7 6
______________________  33 .8 6
______________________  33. 10
______________________  32 .81

Yea r—Continued
1955 ______________________
1956 ______________________

C
5 

W
 C

O 
GO

 
05

 H
4 £

 G
O

Freigh t 
cents

per mile 
32. 34 
30.

1957 ______________________  31.
1958 ______________________  32.
1959 ______________________  31.
1960 ______________________  29. 92
1961 ______________________  27. 83
1962 ______________________  25. 04
1963 ______________________  24. 80

INT ERN ATIONA L AND TE RR ITOR IAL OPE RAT IONS

Yea r:
1946
1947
1948
1949
1950
1951
1952
1953
1954

1 All r eported  fr eight and express revenues pri or to 1949 have been Included with freig ht.

TOTAL REVENUE PASSENGE R MILES FLOWN 
SCHEDULED SE RVIC E- U .S . FLAG CARR IERS

International and Territorial  
Operations

Billions of  
Passenger Miles

12----

,946 1954 1963
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Total revenue passenger miles—Scheduled service 

INTERNATIONAL AND TERRITORIAL OPERATIONS

Ye ar
Re ve nu e

passenger-
mil es

(th ou sa nd s)

A nn ua l 
ra te  of 
gr ow th  

(p er ce nt )

1946 ___________ 1,1 03, 771 145.2

1947 . ________ ____ - 1,8 14 ,24 3 64 .4

1948 _____________ 1,8 93 ,62 7 4.4

1949 . ____ _____ 2,0 59 ,87 9 8. 8

1950 . _____________ 2,2 14 ,02 8 7.5
1951 .  ______________ 2,6 13 .84 2 18.1

1952 . .  _____________ 3,06 5,0 43 17.3

1953 .  _ _____________ 3,4 50 ,80 8 12.6
1954__________________ 3,81 0,4 47 10. 4

Ye ar
Re ve nu e

passenger-
niil es

(th ou sa nd s)

Ann ua l 
ra te  of  
gro wth 

(p erce nt )

1955 ________________ 4,4 98, 851 18. 1

1956 ______________ 5,2 26 ,21 0 16.2

1957 ____ __________ 5,8 82 ,03 6 12. 5

1958 _____________ 6,1 23 ,94 8 4.1

1959 _____________ 7,0 64, 211 15.4

I960 . - _________ 8,3 06 ,34 8 17 .6

1961 .  __ ________ 8,7 68, 501 5.6

1962 ________ ____ 10,13 7,7 77 15 .6

1963_____________ ____ 11, 905 ,43 0 17.4

TOTAL REVENUE TO N MILES OF FREIGHT FL OWN  
SCHEDULED SE R V IC E -U .S . FLAG CARRIERS

Internationa! and Territorial  
Operations

Millions of  
Ton Miles
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Total revenue ton-miles of freig ht flown—Scheduled service— U.S.flag carriers
IN T E R N A T IO N A L  A N D  T E R R I T O R I A L  O P E R A T IO N S

Y ea r
Fre ig h t

re ve nu e-
mile s

(t ho us an ds )

A n n u a l 
ra te  of  
gro w th  

(p er ce nt)

Y ea r
F re ig ht

re ve nu e-
m iles

(t housa nds)

A nnual  
ra te  of  
gr ow th  

(p er ce nt )

1946___________________ i 15,096 
132,904  
i 45 ,603 

56,082 
60,265 
77,624

i 7 3.0 1955 115,277 
152,506 
157,430 
163,382 
195,447 
225,918 
260,325 
330,467 
381,111

9.5
32.3
3.2
3.8

19.6
15.6
15.2 
26.9
15.3

1947......... ............................. 1 118. 0 1956
1948____ ______________ >38 .6 1957
1 9 4 9 .. .____ ___________ 23. 0 19581950 .. ............... . ......... . 7. 5 19591951_________ ____ ____ 28.8 1960
1952_____________ ____ _ 86,07 9 10.9 1961
1953___________________ 93,53 9 

105,278
8. 7 1962

1954___________________ 12.5 1963

1 All re port ed  freigh t an d  e xp ress  r ev en ue to n- m iles  pr io r to  1949 hav e bee n in c lu ded  w it h  freigh t re ven uebn.mi loc -

Historic load factors—U.S.-flag international and territoria l carriers
S C H E D U L E D  S E R V IC E

Y ea r
R ev en ue  
to n- m ile  

lo ad  fa ct or  ■ 
(p er ce nt )

R ev enue 
pas se ng er  

lo ad  f ac to r 2 
(p er ce nt )

Y ea r
R ev en ue 
to n- m ile  

lo ad  f ac to r > 
(p er ce nt )

Rev en ue  
passen ge r 

load  fa ct or  2 
(p er ce nt )

1946_____________________ 64.5 70.7 1955.. . 63.3
63.1
62.1 
59.8
63.4 
59.0
54.1 
54.3
52.1

62.5
62.9
63.2
58.9
65.2
62.2
55.6 
54.1
52.7

1947............... ........................... 57 .0 61.8 1956 .
1948_____________________ 56.6 57 .3 1957 .. .
1949_____________________ 55.5 56.6 1958
1950________ _____ ______ ■58.6 59.6 1959.
1951_____________________ 62.0 59.8 1960 .
1952_____________________ 61.5 61.9 1961
1953_____________________ 61.5 61.4 1962
1954_____________________ 61 .6 59.0 1963

1 R evenue ton- m ile s flo wn div id ed  b y  av a il ab le  to n- m ile s flo wn in  sc he du le d se rv ic e;  fro m C A B h and ­boo k of  a ir line s ta ti st ic s an d  C A B  ai r ca rr ie r tr af fic st at is tic s.
2 R evenue pa ssenge r-mile s flo wn d iv id ed  b y  av ai la ble  se at -m iles  flo wn  In  sc hed ule d  ser vice- so ur ce  as  n o te d  in  fo ot no te  1.

North Atlantic traffic to and from the United States—IA TA  carriers

Y ea r
N u m b er of pa ss en ge rs

Fo re ig n flag U .S . flag

1950.
1951.
1952.
1953.
1954.
1955.
1956.
1957.
1958.
1959.
1960.
1961.
1962.
1963.

119,770 
143,879 
223,922
276.891 
230,856 
270,179
328.892 
439,665 
616,903 
723,203 
923,264

1,043,072  
1,256 ,078  
1,266,886

175,021 
164,608 
206,663 
229,710 
255,297 
314,326 
362,702 
412,415 
438,582 
481,174 
611,076 
611,232 
725,337 
898,158

T o ta l

P er ce n t U .S . 
flag of to ta l

294,791 59.4
308,487 53.4
430,585 51.5
446,293 51.5
486.153 52.5
584,505 53.8
691. 594 52 .4
852, 080 48.4

1,055,4 85 41.6
1,204.3 77 40.0
1,534,346 39.8
1,654,304 36.9
1,981,415 36.6
2,165,044 41.5
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DO WNW AR D TREND OF TRANSATLANTIC FARES

Dollars

400 ------

Lowest One W ay  Fare
Ne w York-London

Peak Summer Season

1946-1951
RANGE $ 3 2 5 -3 7 5

MOST PREVALENT $350

300 ------

▼  19 52 -195 7
RANGE $270-2 90

MOST PREVALENT $ 2 9 0

19 58 -1 96 4

200 ------

1

RANCE $ 2 4 0 -2 5 5
MOST PREVALENT $ 250

$

1
*

1946 1964

•
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DOWNWARD TREND OF TRANSAT LANT IC FARE S
Lowest Av ailable One Way  Fare 

Hew  Yo rk-Lo nd on  
Includes OH  Season

Dollars

400 --------

1946-1951 
RANCE $32 5-375 

MOST PREVALENT $32 5

1952-1957

300 aRANCE $27 0-290 
MOST PREVALENT $290

1958-1963 
RANCE $240-29 0 

MOST PREVALENT $24 0

$
1964-

LOWEST FARE $210

1948
1984

200
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Comparison o f overall operating revenues and expenses, U.S.-flag international 
and territorial carriers, calendar years 1946 through 1963

Y e a r
T o ta l  o p e r ­
a t i n g  r e v ­

e n u e s

T o ta l  o p e r­
a t in g  ex pense s

T o ta l  r e v e n u e  
t o n  m il e s

O p e ra ti n g  
r e v e n u e  p e r  

to n  m il e

O p e ra ti n g  
e x p en se s  per 

to n  m il e

1M b.............................. ................................
T h o u sa n d s  

$147,  240
T h o u sa n d s

$140 ,33 8
T h o u sa n d s  

$137,  025
C e n ts

107 .5
C ents

10 2. 4
1947...............- ............................................. 209, 557 20 9,86 5 244. 213 85 .8 85.9
1948 ...................... .................................. 24 9. 84 0 23 5.89 0 273, 814 91 .2 86 .2
1949....................................................... .. 274, 947 25 3,6 64 300, 92 6 91 .4 84 .3
195 0........ .................................... ................. 261, 486 249,92 7 326.  746 8 0 .0 76 .5
195 1________ _____ ______ __________ 294 ,8 12 276. 737 396,  365 74.4 69 .8
19 52 __________ ____________________ 325,  242 31 4.82 9 45 5, 46 2 71 .4 69 .1
1953________ ______________________ 350 , 727 33 2.39 9 501, 556 69 .5 65 .9
1954______________________ _______ _ 372. 741 34 7,17 6 57 4.33 4 6 4 .9 60 .5
1955.............................. ................................ 40 4. 97 4 386,421 705. 474 57.4 54 .8
195 6...................................... ....................... 49 8. 10 2 463. 764 888. 575 56 .1 52.2
195 7_______________________________ 53 1,97 3 504.52 5 94 4, 17 3 56.3 53 .4
1958....................................... ............ .......... 550. 751 542.35 3 999,  943 55 .1 54 .2
1959............................................... ............... 61 0. 08 6 59 6,26 5 1,1 59,2 00 52 .6 51 .4
1960........................................... ................... 705. 938 665. 660 1,2 91.3 36 54.7 51 .6
1961.......... ................. .................................. 758. 703 736 .201 1 ,4 95 .5 22 50 .7 49.2
19 62 ............................................................. 850 ,0 83 76 0,73 5 1, 797. 400 47.3 42 .3
1963................................ ............................. 965 ,3 94 82 8, 64 2 2, 02 8, 234 47 .6 40.9

Analysis of direct aircraft operating expenses international and territorial 
operations of V.S.-flag passenger/cargo carriers, calendar year 1963

Al l aircraft
A ircr af t op erat ing ex pe ns es : types

Fl yin g op erat ions________________________________________ $208, 344, 000
M ain ten an ce_____________________________________________  107,491,000
Obsolescence, sp ares______________________________________  2,822.00 0
De pre cia tion, flight equipm en t_____________________________  09, 848, 000

To ta l ai rc ra ft  o pe ra tin g ex pe nse_________________________  388, 505, 000
Cos t pe r ho ur ________________________________________________  807. 33
Cost pe r ai rc ra ft  mil e________________________________________  1. 92
Othe r op erat ing exp ens e______________________________________  382, 570, 000

Tot al  op erat ing expense ________________________________  771.081,000
Cos t pe r ho ur ________________________________________________  $1, 002. 35
Cost  per mile ________________________________________________  $3. 81
Tot al  ai rc ra ft  ho ur s__________________________________________  481, 220
To tal  a ir c ra ft  mil es__________________________________________  202.121.  038
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INTERNATIONAL AIR TRANSPORTATION 
A BETTER BUY

Lower Ai r Fares Increase the Buying Power 
of a U.S.  Production Worker's  Salary.

In 1946
he worked 7 .5  weeks
to travel from New Yo rk to London . . . .  or buy 2 2 %  of a car

In 1954
he worked 3 weeks
to travel from New Yo rk to London . . . . .  or buy 8 %  of a car

In 1964
he worked 1.5 weeks
to travel from New Yo rk to London.. .. .. .. .. or buy 5 %  of a car
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Internationa l air transportation  is a le tt er  buy—Lower air lares increase the 
buying poioer o f a U.S. production  w orker's salary

Year
Average 
weekly 
wage 1

Lowest cost 
of New York 
to London 

air  fare

Numb er of 
weeks pay 

received to 
make t rip

Average 
automobile 

selling price 2

Percent 
New York 
to London 
air fare of 

automobile 
price

1946 . ___________________ $43.32 325 7.5 $1,498 21.7
1954 _____________________ 70.49 ’ 212.50 3.0 2.620 8.1
19 64 ..._____________________ 100.00 <150 1.5 « 2,860 5.2

1 1946-63 figures from the 1964 Economic Almanac.
2 Based on data  supplied  by Nat iona l Automobile Dealers Association. 
8 the  roun dtrip  th rif t fare of $425.
4 the roun dtrip  excursion fare of $300.
« Actual 1963 average selling price.

Comparison of  downward trend of inte rnational revenue passenger mile yield 
with  upward trend of consumer price index, selected years

Year

Consumer price index 1 Air carrier revenue 
passenger-mile yield 2

All  items All tr ans ­
por tatio n

Domestic Inter­
national

1946 ___________________________________ 68.0 58.3 4.63 8.31
1954 ____________________________________ 93.6 90.8 5.41 6.76
1963________________  _________________ 2 106.2 107.0 6.17 6.82
Percen t change, 1946 to  1963________________ +56.2 +83 .5 +33 .3 -3 0. 0

1 Source: Bureau of Labor Statist ics: 1957-1959=100.
2 Scheduled services U.S. certificated carriers.
2 January -Ju ne  average.

(W hereu pon, at  12:15 p.m., th e com mit tee ad jou rned , to reconvene 
at  10:30 a.m. , Monday, May 25, 1964.)





RATES, FARES, AND PRACTICE IN FOREIGN AIR TRANSPORTATION—1964
MONDAY, MAY 25, 1964

H ouse of Representatives,
Committee on Interstate and Foreign Commerce,

Washington, D.C.
The committee met, purs uan t to recess, at 10 a.m., in room 1334, 

Longworth House Office Build ing, Hon. Oren Harris  (chairman of 
the committee) presiding.

The Chairman. Today, as we continue the hearings on H.R. 6400 
and other bills on the subject o f international aviation rate  practices, 
we have as our witness Mr. Abram  Chayes, Legal Adviser to the 
State Department.

I believe you have Mr. Ferguso n with you, Mr. Chayes ?
Mr. Chayes. Yes, Mr. Ferguson is here. He is the Coordinator 

of Internat iona l Aviation Policy in the D epartment ; and I have Mr. 
Allan Mendelsohn, in my office, who works on aviation mat ters.

The Chairman. Very well. We will be glad to have your state­
ment.

STATEMENT OF ABRAM CHAYES, LEGAL ADVISER, DEPARTMENT
OF STATE; ACCOMPANIED BY ALLEN R. FERGUSON, COORDINATOR

OF INTERNATIONAL AVIAT ION ; AND ALLAN I. MENDELSOHN,
OFFICE OF THE LEGAL ADVISER,  DEPARTMENT OF STATE

Mr. Chayes. Mr. Chairman and members of the committee, my 
purpose in testify ing before you today is to give unqualified support 
to ILR. 6400 and to comment on H.R. 1716 and S. 1650. I should like 
to emphasize that in our opinion the passage of H.R. 6400 would enable 
the United States to take a fa r more constructive role in the area of 
international a ir fares than is possible at present.

The absence of legislation such as H.R. 6400 leaves the United 
States  vulnerable and defensive in rate matters around the world. 
You all recall the circumstances of the international  air  fare dispute 
just  1 year  ago this  month. A t tha t time, we were w orking  against 
the threat  of a coalition of Europ ean governments. All of them 
said they would close thei r airp orts  to U.S. carrie rs if our carriers 
did not raise thei r rates in accordance with the so-called Chandler 
IAT A agreement. As you remember, we advised our carrie rs tha t 
they could raise thei r rates  if  this proved to be the only way to 
continue flying.

We were in this position, as I  testified before the Senate  last year, 
because the Civil Aeronautics Board did not have power to fix inter-
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national  rates for either foreign or U.S. carriers. H.R. 6400 would fill this gap.

I.  H .R . 6 4 0 0  AN D OUR BI LA TE RA L AI R AG RE EM EN TS

Mr. Boyd has already analyzed the effects of H.R. 6400 and H.R. 1716 on the jurisdiction of the Civil Aeronautics Board. I shall therefore restr ict my comments only to those aspects o f the proposed legislation which touch upon our foreign relations and which will have an effect upon the more th an 50 bilatera l ai r agreements to which the U nited  States is a par ty.
Fundamenta lly, the interest s of the United States  are served by the lowest international rates which yield a reasonable rate of return  to our airlines. The U.S. citizens traveling  abroad are entitled to reap the full benefits of the great economies of modem air tech­nology. The American aircra ft industry stands to gain from rates which are low enough to exploit fully the potential demand for transport aircraft. Our overall policy objectives of achieving a pros­perous, peaceful and free w orld are served by interna tional  air rates which encourage a maximum of travel. Final ly the competitive advantage of U.S. airlines, which are the world’s most efficient, can only be fully exploited if it is possible to  set rates which reflect that  efficiency.
Our ability to deal with interna tional  rate matters depends on both the statutory powers of the Civil Aeronautics Board and the rate articles in our bilateral air tran spo rt agreements with other  countries. Ideally we would like to he in a position to suspend any rates which the Civil Aeronautics Board determined were destructively low. At the same time we should like to  have the power to set ra tes low enough to serve American interests  and to see these rates  p ut into effect even in the face of opposition by foreign airlines  and foreign governments.At  present, the United States has one of two types of rate articles in most of its air transport agreements. The first is the so-called Bermuda type and the second is what I shall call the 1960 standard  form article, although I should make it clear tha t fur the r considera­tion of  the 1960 standard  form article  has led to a view that  we should not t ry  to use tha t article in every future agreement, b ut we have it in three agreements that have been negotiated since 1960.The Bermuda-type  article is, in substance, composed of two a lter­native  provisions. The critical factor  in determining which provision shall apply is whether the CAB has, by law, tha t is, bv domestic statu te, the same power to control international rates as i t has to con­trol domestic rates. If , as is the situation today, the Board does not have th is power, the first al terna tive  is in effect, providing that either country may, if it objects to a proposed rate of a foreign carrier, “take such steps as it may consider necessary to p revent the inaugura­tion or continuation of the service in question at the rate complained of.”

As I have said, this article applies only when the Board  does not have the  power to fix and to suspend rates. Thus, the present effect of the Bermuda rate article is to confer power on the other country to suspend our rates if that other country thinks those, rates are too low. Our only recourse was to consult in the hope that we could argue them out of their position.
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The second alternative provision comes into effect i f and when the 
CAB does have power to fix and  to suspend international  rates. It  
provides that once this power is available, a ra te to which there is an 
objection shall go into effect provisionally  pending settlement of the 
dispute by consultation or arbi tration. Thus, instead of the foreign 
government suspending our lower rate pending the outcome of any 
consultation we may wish to invoke, the lower rate would go into 
effect, anti it would be up to the  foreign government to invoke con­
sultat ion and try  to argue us out of our position. This is the situa­
tion th at will prevail if H.R. 6400 is enacted.

The second general type of rate  article, as I  mentioned earlier, is the 
1960 standard  form article, although that  name ‘‘standard  form 
article” is something of  a misnomer. It  provides tha t either of the 
contracting parties may prevent operation under a rate  which it finds 
objectionable. But like the first alternat ive provision of the Ber­
muda-type  article, th is article at present confers a power only on the 
foreign country, since the CAB does not now have ratemaking powers. 
The 1960 standard form artic le has been negotiated with only three 
countries, New Zealand, Mexico, and the United  Arab  Republic. 
The effect of H.R. 6400 would be to give the U.S. Government powers 
of suspension equal to those enjoyed by the foreign governments 
with whom this form of rate  art icle is in force.

As we have frequently pointed  out, both in our l etters  and in tes ti­
mony before the Senate Commerce Committee, from the U.S. point 
of view, the optimum situa tion in most cases would be to have a situa­
tion where U.S. carriers or the  CAB could decide upon a rate and 
put  it into effect without the possibility of its l)eing suspended by a 
foreign government. The U.S. carriers, as evidenced by their conduct 
during the rate dispute of last year, generally support lower rates for 
international air transportation .

On the  other hand, many European carrie rs generally  have sup­
ported higher rates, part icularly on the North Atlantic, in order to 
be able to subsidize their less efficient routes. If  our lower rate could 
go into effect provisionally, we would then be in a position to avoid 
any repeti tion of the rate dispute of last year. For  if our lower rate  
goes into effect, the force of competition would compel the  carr iers of 
the othe r countries to meet our lower rates. And this  is precisely what 
would happen with the  enactment of H.R. 6400. I t would br ing into 
effect the alternat ive provision of the Bermuda-rate article which per­
mits a rate to go into effect provisional ly even if i t is objected to by the 
authorities of the other country.

In  short, vis-a-vis this Western  European countries, who so avidly 
sought to  increase rates las t year,  it would be our lower rates,  not thei r 
higher ra tes which would prevail.

I I . H.R . 1716  AND  OUR BILATERAL AIR AGREE MENTS

By contrast, if H.R. 1716 were enacted, it would give the Civil 
Aeronautics Board only the power to suspend rates. Since i t would 
not give the CAB any author ity to fix rates, the provision of the bi­
lateral th at now applies would remain in effect. Ei the r country would 
be permitted to suspend the rates  of the other country’s carriers. This 
would mean tha t if the European  governments wished to introduce 
a higher rate  than tha t proposed by our carrie rs, we could suspend
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that rate. But by the same token, the  Europeans  could, as they did 
last year, prevent our lower rates from going into effect. Thus, the 
best we could get would be a deadlock. We would not really be much 
bette r off than we were last year. Unlike H.R. 6400, H.R. 1716 would 
give the United States, at best, only a defensive power. H.R. 6400 
on the other hand, would permit, when necessary, an affirmative demon­
stra tion  of U.S. leadership.

m .  T H E  LOW -RATE PRO BLEM

In  the chairman’s letter of August 8, 1963, almost a year ago, he 
asked what the outcome would be in the event a foreign carrie r pro­
posed a rate lower than that proposed by the U.S. carriers. As we 
view it, the question in a practica l sense is not jus t a possible lower 
rate  but rathe r a destruct ively lower rate. Since our carriers are 
among the most efficient in the world they should be able to meet 
any lower foreign r ate which is not of a destructive nature. Only in 
a situation in which the carriers of a foreign country  engaged in 
destructive rate cutting  would we face a serious problem. For if such 
rates  were to go into effect over our objection, they would make the 
affected services uneconomic for  our carriers.

We believe this to be a theoretical and not a real problem to the 
enactment of the proposed legislation. Fir st, as I have said, the 
basic problem today and for  the foreseeable future is not the danger  
of excessively low rates but  of unjustifiably high rates. Virtua lly 
all important interna tional  rates are unanimously agreed upon by the 
carrie rs which are members of IATA . The unanimity rule tends 
to prevent destructively low rates. Among all the carriers which fly 
into  the United States, only four (those of Argentina, Iceland, Ecua­
dor, and Peru)  are not members of IATA. Since destructive rate  
cutt ing in any case could only be expected from non-IATA carriers, 
these carrie rs are the only ones who might represent  a genuine threat.
But in the bilateral agreements with these countries there is no Ber­
muda article.

If  I l.R.  6400 were enacted, the CAB would then, and for the first 
time, be in a position to suspend permanent ly any destructive rate 
which might be in troduced by carriers of these countries.

We have looked at this  legislation not only from the standpoint *,
of what our bila terals are today but from the longer run perspective 
of what they will be like in the years to come. Our  conclusion is 
tha t once the legislation is passed, the Un ited States  will be in a posi­
tion of maximum flexibility to consider the question of which par- 4
ticu lar rate article would best serve the interests of the United States 
in a particular negotiation. In negotiations with major European 
countries, all of whose carr iers are members of IAT A, it would prob­
ably most furth er our interest s to continue the principle of the Ber­
muda rate article, whereby rates would go into effect provisionally pending settlement.

In the case of negotiations with countries whose carriers are not 
members of IATA and have a history of destructive  rate cutting, it 
would most further our interests to negotiate an article along lines 
of the  1960 standard  form, which with H.R. 6400 would permit either 
count ry to suspend a rate which i t finds objectionable. In any case,
I  should like to stress that we need to have both these alternatives
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available if the United States  is to be able to respond with a flexible 
and forceful approach to the rapid ly changing world of aviation 
affairs. We cannot have the required flexibility unless H.R. 6400 
is enacted.

IV . PR E SID E N TIA L  RE VI EW

I should like, finally, to comment for a moment upon the amend­
ment made bv the Senate to the administration bill. This amendment 
is the only difference between H.R.  6400 and S. 1540. Its  purpose 
is to remove the requirement of review and approval by the Presi­
dent, pursuant  to section 801 of the Federal Aviation Act, of any 
Board order issued under the proposed ratemaking and suspension 
author ity. The amendment would substitute simply a requirement 
tha t the Board report such orde r to the President  prio r to publica­
tion. We are opposed to this amendment.

As President Kennedy wrote in his le tter to the Secretary of State 
dated J une  22, 1963, “international aviation policies necessarily affect 
our overall relations with other  nations,” and are, he said, and I 
quote again  “a vital area of foreign policy.” The auth ority to make 
or suspend international rates is clearly an important aspect of our 
interna tional  aviation policy.

Many foreign airlines are owned in whole or  in part by thei r gov­
ernments. Many others receive direct financial support. Virtually 
all foreign air carriers opera ting to the United States  are considered 
by their  governments to be instruments of national policy. ITence, 
thei r financial vitali ty is of direc t concern to thei r governments. 
Actions which influence airline revenues are subject to direct high- 
level governmental action. Consequently, any controversy over air 
fares is likely to rise to the diplomatic level and to spill over into areas 
of broad interna tional  political concern, which are the constitutional 
responsibil ity of the President alone.

While it is in some respects true , as the Senate Committee on Com­
merce stated in its report  (S. Rept. 473, pt. 2; 88th Cong., 1st sess.) 
tha t ratemaking is essentially technical in nature, the history of last 
year’s rate  dispute shows how quickly “technical” questions can take 
on serious foreign policy aspects. The foreign offices of France  and 
Ita ly have recently become involved in aviation matters whose eco­
nomic effect is f ar less than tha t o f even a minor change in rates. We 
can expect tha t foreign governments  will react at the politica l level 
to any controversial ratemaking action the CAB may take. Any 
governmental action which may lead to international political reaction 
must be subject to the overall policy direction of the President.

The Senate Commerce Committee in supporting  the amendment 
stated that  it was “in no way intended to affect the constitutional 
powers of the Presiden t in matt ers affecting the conduct of foreign 
affairs.” Pu ttin g aside the constitut ional issue, however, the amend­
ment would cer tainly impinge on the President’s freedom to conduct 
foreign policy and would be inconsistent with the allocation of powers 
between the regulatory agency and the executive branch that  has 
been t radi tional in this field.

We believe it is inappropria te to require an independent regulato ry 
agency not under the control of the executive branch to take full re­
sponsibility for decisions which potentially have impact fa r beyond 
its area of competence and jurisdic tion. We note tha t Mr. Boyd in his
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testimony disclaimed any desire on the par t of the Civil Aeronautics 
Board to assume any such responsibility.

Finally, we believe th at  the knowledge th at international rates are 
insulated from the overall policymaking of the United States and 
that  Civil Aeronautics Board  orders lack explici t approval of the 
President  would weaken the power and influence of the United States 
in international negotiat ions either in IATA or at the governmental 
level. Thus, the amendment would defeat one of the principal pu r­
poses of the bill.

In  short, we believe that  the Senate amendment to the admin istra­
tion bill is inconsistent with our aviation interests, with our overall 
foreign policy interests, and with our tradi tional concepts of alloca­
tion of powers. As the Supreme Court said in the  Waterman case, in 
the field of international aviation, legislative and executive powers 
must l>e pooled, “to the end that  commercial stra tegic  and diplomatic 
interests  of the country may be coordinated and advanced without 
collision or deadlock between the agencies.”

v . CO NC LU SION

In  conclusion, I  would like to reiterate the S tate  Department's un­
qualified support f or IT.II. 6400. We believe tha t this  bill deals ade­
quately and effectively with  both the long-run and short-run problems 
of international air transportat ion. Passage of th is bill would finally 
pu t us on a par with the other major aviation countries all of which 
appear to have similar ra temak ing and suspension authority , and p er­
mit us to defend U.S. aviation  interests in our discussions and nego­
tiations  with them.

That is the conclusion of my statement, Mr. Chairman. I, of course, 
would lie happy to answer any questions you or members of this com­
mittee may have.

The Chairman. Thank you very much, Mr. Chayes, for your state­
ment on this  important matter.

1 believe you testified in the Senate on 1540, did you not ?
Mr. Chayes. I did not testify in the Senate on th is legislation, Mr. 

Chairman.  1 testified in the Senate last, year, on May 15, 1963, before 
Senator Magnuson's committee when the air fare  controversy broke 
out last year, and I testified then on liehalf of legislation generally 
simila r to that which is before you today, H.R. 6400.

The Chairman. You, of course, know the position of our own 
industry?

Mr. Chayes. Yes, sir. I heard some of the test imony here by Mr. 
Tipton, and they, I think, oppose legislation entirely , and if there is 
to lie legislation, I  thin k they don't support this  bill but would sup­
port a different kind of approach.

The Chairman. Well, they support, if there is legislation needed, 
according to their  views, they would support legislation that would 
give suspension-----

Mr. Chayes. Yes, sir.
The Chairman (continuing) . Authori ty.
Mr.. Chayes. I have commented a little  bi t on the problems we see 

with that .approach in my statement. It seems to me that the prob­
lem with that approach is that if vou tret into a situation like we
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into last spring, why, both sides suspend the rates and we are in nego­
tiation in a deadlock; whereas if you have the administration bill, 
ILK. 6400, we can require our rate to go into effect pending consulta­
tion and arbitration .

Now, to us th is has two advantages. In the first place, it has the 
advantage tha t pending a settlement of the mat ter by negotiation or 
arbitrat ion the traveling  public and, par ticularly, the  American travel ­
ing public, is getting the benefit of the lower fare  because that would 
be in eff ect instead of suspended.

Secondly, it seems to us also that the experience generated  through 
the use of  the lower fare would be helpful either to the negotiators 
or the arbi trators  in coming to  a conclusion whether the lower fare 
is or is not harm ful; whereas again if both fares are suspended, the 
negotiators or the  arbi trato rs are essentially required to speculate on 
what the consequence of the lower fare would be.

Therefore, in our view, suspension is half a loaf, because of the spe­
cial provisions of the Bermuda article, and we would like the whole 
loaf if  the committee and the Congress see the situation as we do.

The Chairman. Well, it raises several questions in my mind that we 
have reached at this stage in our  experience. In the first place, I 
suppose our Government has adhered pretty much to the policy of 
IAT A conferences or similar conferences.

Mr. Ciiayes. That is correct, s ir;  and I should say, Mr. Chairman, 
tha t I do not anticipate, and I do not think anyone in the executive 
branch or in the CAB anticipates, that under the  proposed legislation 
the ratemaking process will be any different in general, from what 
it has been in the past; that  is ou r belief is tha t our carriers will, as 
in the past, attend IATA  conferences, and that  the conference will 
agree on the rates, and if the rate  is a satisfactory one, as we have 
usually been able to work out in the past, why, those rates w ill go into 
effect, without any fur ther  problems or activities by the Board, just, 
as they do under the present system.

The new rate authority will be used only in the case where our 
people, the CBA, consider that the IATA rate is an inapprop riate one, 
as it did last spring.

I may say then it had the general concurrence of the carriers in 
thinking tha t the IATA rate was too high even though the carriers had 
gone along with the conference fo r the sake of  agreement. But only 
in such a situation would the Board use the authority tha t is now being 
granted.

In general, the ratemaking process would be exactly the same. It  
would operate through the IA TA conference and, of course, everybody 
understands that  in a conference like that acting basically on a unanim­
ity principle you cannot have every thing  your own wav. But we 
would like to be in a position to exercise the full force of the bargain ing 
power of the United States through  our carr iers in those conferences.

The Chairman. As a matter of practical application, if this power 
were given by the U.S. Government to the CAB, would it not actually 
tran sfer  certain  power and author ity of the U.S. Government into the 
IATA conference where rates were being determined?

Mr. Chaves. No, sir. I think  tha t if the statu te is changed only 
in the respects tha t are suggested in II.IT  6400, it is clear tha t the s tat ­
ute still contemplates conference agreements, because it still gives the
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Board authority  to approve or disapprove those conference agree­
ments, and I would think tha t, as I say, in the-----

The Chairman. But the B oard does not now and, I thin k you have 
said so, the  Board does not, have any affirmative authori ty with ref­
erence to fixing of rates.

Mr. Ciiayes. Yes, that is correct, sir.
The Chairman. If  they did have then tha t affirmative author ity 

would ordinarily go ri ght  into the ratemaking conference; is that not 
right ?

Mr. Citayes. Well, I do not think  so.
The Chairman. Why wouldn’t it ?
Mr. Ciiayes. Well, Mr. Chairman , I  think  th at ratemaking  confer­

ences would act pretty much as they do now. The carrie rs would go 
into the conferences. They would get some form of advice from the  
CAB as to the general position, which the CAB was prepa red to ap­
prove.

If  the conference came to a result with in that general position, why, 
the CAB would simply approve  the conference rate as it does now, and 
t here would be no need for  reso rt to the powers conferred in this legis­
lation.

The Chairman. Did the CAB partic ipate  or give its  expression of 
views with reference to the Chandler conference ?

Mr. Ciiayes. I think it did, Mr. Chairman. I think the CAB al­
ways gives policy advice to American carriers going into those con­
ferences.

The Chairman. Was there anyth ing tha t went into tha t conference 
to indicate that  the CAB was opposed to the rates that they agreed to 
in th at  conference?

Mr. Ciiayes. I have the recollection tha t there was an indication 
tha t the CAB was not satisfied with those rates. But if you will per­
mit me to check with my colleagues here I can give a more precise 
answer.

Well, let me say tha t the CAB policy direction of this kind is not 
made public, and my colleagues tell me they don’t recollect e ither 
whether there was a specific direction on those rates.

On the o ther hand, i t was generally known tha t the CAB was look­
ing for, as were the carriers, lower rates rather  than  the  higher rates 
which came out of the Chandler conference.

The Chairman. We have had, I think, divergen t views, and we 
might as well get you into it.  What other government that you know 
of has similar powers to fix international  rates ?

Mr. Ciiayes. Almost all of the major governments have it in one 
form or another. Tha t is, not  every government has the  same system 
of regulato ry agencies tha t we have developed fo r ra temaking but, as 
somebody pointed out the other day, in cases of wholly owned govern­
ment airlines, the rates are, in effect, governmentally set. The Cana­
dians have, I  think,  ratem aking  au thority of the kind tha t would be 
sought here. So each government works it out throu gh its own peculiar 
institutions, its own special type of institution. Ours happens to be 
a regulatory agency.

The Chairman. Does any government tha t you know of have au­
thori ty, afte r the IATA  conference has met and agreed on the ra tes, 
if they do agree on the rates, then to disagree and suspend that rate 
and to fix a different rate?
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Mr. C iiaves. Surely. The Canad ians did so las t year and, I think, 
the Irish went along with them. So there just wasn't any question 
about that..

The Chairman. You have discussed at some length the two pro­
visions of the articles, the agreements under the B ennuda-type  agree­
ment, paragraph (e) and p ara graph (f) .

Mr. Chaves. Yes, sir.
The Chairman. Now, (e) and (f)  were in effect and no doubt were 

the vehicle used last year in the  controversy over the United Kingdom.
Mr. Chaves. Well, th at is in general  correct. Paragraph s (e) and 

(f) were both in the agreement tha t subsisted between us and the 
United  Kingdom. But because of our situation , the fact that the 
CAB did not have ratemaking authority , (f)  was the one that was 
appli cable; yes,sir.

The Chairman. All right.
Now, we had not given the power to take steps to  protect ourselves, 

had we ?
Mr. Chaves. 1 do not think  we had.  I testified at tha t time tha t 

we did not have power to protect ourselves. We wished we did.
The Chairman. Could the Sta te Department halve done so?
Mr. Chaves. 1 do not think  so. I testified then tha t we could not, 

tha t there was no authority  in domestic law even under  paragraph (f) 
where the contemplated action is a suspension, that we had no author­
ity in domestic law to suspend. The agreement authorized us to do 
so insofar as our in ternational obligations were concerned. The agree­
ment says that if we do suspend, why, the British could not have ob­
jected. But, as 1 said last year, tha t did not give us domestic author ­
ity, d id not give the President or the CAB or the Secretary of State 
or anybody else authori ty under our domestic constitu tional system 
to suspend, and so we didn 't have power to suspend under subpara­
grap h (f)  of the agreement.

The Chairman. If  that is the case, the Board did not have author­
ity, under w hat author ity did Chairm an Boyd proceed to b ring  about 
such negotiations?

Mr. Chaves. Well, we simply had to acquiesce in flying at the other 
rate., a t the higher  rate, until a settlement was negotia ted out. It is 
my personal belief, although o thers  may have a different view of this, 
that we could have negotia ted out  a better settlement if we had this 
authority  o f I I.II.  6400.

The Chairman. But you did tha t under the present article  (f) in 
effect, did you not ?

Mr. Ch ayes. Yes, that is what  happened. We had to fly at the 
higher rate th rough most of the summer.

The Chairman. It has been testified here tha t the Board or we got 
what we wanted finally.

Mr. Chaves. Well, we got  a compromise between what we wanted 
and what the Europeans wanted,  a nd we got it a fter a whole summer 
in which American tourists were fly ing to Europe at rates which we 
thought were too high and which our  carriers though t were too high. 
There was no difference, as you recall, between the Government and 
tho carrie rs on this point last year. The carrie rs had agreed to the 
Chand ler conference rate schedule because, as they said, they had 
bargained as h ard as they could, and they went along for the sake of 
agreement. But they were p repared and interested in flying at the 
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lower ra tes. So there was not any disagreement between us and the carriers th at  the lower rate was the  proper  one.
The Chairman. Well, suppose we had gone along—say we had 6400-----
Mr. Cha yes. Yes, sir.
The Chairman. And we had gone along with the agreements, such as the Chandler agreement and the IAT A agreement, and  they  were filed with the Board, and the B oard approved them. Now what ha p­pens to 6400 ?
Air. Chayes. Well, that  is exactly what I  am saying, Mr. Chairman. In  the ordinary case, which has really been the case year  in and year out, up  un til last year, where the  conference, the IA TA  conference, is able to reach a  rate  agreement tha t is sati sfactory to the Board and to American interests, the Board will exercise its authority under  the act to approve tha t IATA conference agreement, and there  will be no occasion for the exercise of th e authority  granted by H.R . 6400.
The Chairman. I do not understand tha t H.R. 6400 is a bill that says tha t the  Board may proceed if  it wants to and if it  wants to ignore it it can do so.
Air. Chayes. Well, that is correct.
The Chairman. How then can you say, on the one hand, Air. Chayes, tha t the agreements can be carried out, as has been experienced in the past, and filed and approved, and  then forget about a law th at requires the Board to fix rates ?
Air. Chayes. Because, fo r two reasons, Mr. Chairman. No. 1, H.R. 6400 is only an authorization. I t  is not a direction.No. 2, the statute-----
The Chairman. What is an authorization by law if  i t is not a di­rection to the agency to carry it out ?
Air. Chayes. It  gives the Board tha t power. But, secondly, the law will st ill contain the section which permits the Board, if  it  chooses, to approve conference rates, so i t has two authorit ies. It  can proceed in either of two directions. It  can proceed under the au thor ity granted  by II.R . 6400 to set rates in an ordinary ratemaking procedure or it can execise its authority under the  other portion of the act to approve a rate agreed upon by the IATA  conference.
The Chairman. Let me read  this to you, paragraph  (2) of II.R. 6400:
It  sha ll be the duty of every a ir  carri er  and  foreign ai r ca rr ie r to establish, observe, and enforce ju st  and  reas ona ble  individual and  join t rates,  fares, and charges, and  just and reasonab le classifications , rules, regu lations, and  practices rel ating  to foreign a ir tr anspo rta tion.

et cetera.
Air. Chayes. Aes, sir ; and it can discharge tha t duty  by filing an IATA  conference rate schedule th at the Board approved, tha t is all;  and as you know, section 412 of the act says exactly the same thing:
Every  ai r carrier sha ll file wi th  the Board  a tru e copy of every contract  or agreem ent affecting ai r transpo rta tio n rela ting  to the  establ ishment of tra ns ­porta tion rates, fa res,  charges or class ificat ions or—

and so on.
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And th en :
The Board shall by order disapprove any such con tract or  agreement if  it finds 

it to be adverse to the public interest or in violation of this act, and  shall by order 
approve any such contract or agreement tha t it does not find to be adverse to 
the public in terest.

The Chairman. I just have never thought about any provision of a 
bill giving the Board the ratem aking authori ty to fix rates, tha t they 
could ignore carrying thei r duty  on a just  and reasonable basis or 
fai r and reasonable, I believe, was the term used before.

Mr. Chayes. That is correct, Mr. Chairman.
The Chairman. And I thin k you had better take  another look at 

this thin g and find out what our  courts have held with  reference to the 
authority of the regulatory bodies in ratemaking proceedings and the 
requirement tha t the ratemaking agency, whatever it may be, has to

* carry  out its duty and responsibi lity. Afte r all, 1 think the courts 
should have decisions as to whether the duties are fulfilled and whether 
they are carried  out, and I ju st do no t understand  the position that  you 
take here as to ratemaking procedures. I am going to follow up with 
some furt her questions, bu t I do not want to take all the time, or get 
into an argument . I do th ink  t ha t we have got to direct these ques­
tions and to get answers.

Now, proceeding in another direction-----
Mr. Chayes. Could I jus t make one comment on your last point, 

Mr. Chairman?
I agree with you tha t if the Board should choose to exert the au­

thor ity granted  by 6400 regardless of what IAT A says i t can do so. 
But it also can fulfill the sta tuto ry requirement established in 6400 
through the exercise of its approval author ity under 412(b) which 
says that  it may approve any contract or agreement affecting ra tes that 
it finds not to be adverse to the public  interest or in violation of this 
act. So tha t if  it finds that  the rates established by IAT A a re just and 
reasonable or whatever the  words are, it can approve th at contract and  
then without any fur ther  ratemaking  procedure the conference agree­
ment will go into effect, and tha t is—I think I speak for th e adminis­
trat ion when I say this—wha t is contemplated as the ordin ary 
approach.

You cannot throw out a procedure  and a tra ditio n th at has operated
* in this industry from the beginning and pu t in a brandnew one. 

Other countries have regulatory authority  as well, ratemaking  au­
thor ity as well, but they still in the ordinary case act through the 
IAT A conference machinery and that  is what is contemplated.

f  The Chairman. Tha t is what d isturb s me, very frankly,  about th is
whole thing. Here we are in the  field of ratemaking, and we have 
long since in this country established  procedures for ratemaking and 
ratemaking authority, and it can be carried out as we have developed 
it on a domestic or inters tate basis. But when we get  involved with 
internationa l competitors, we have an entirely different situation.

I do not see how, as it  has been testified to here, you can apply the 
same rules where you have got internationa l rates to deal with as you 
would, say, here, on a similar basis as we deal with domestic rates.
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I t  is ju st no t in the books, as I  see it,  and I  do no t see how you  can  
say  th at , “We giv e you th e au thor ity . Do n’t do it  if  you don’t wan t 
to .”

I  ju st  do no t believe th a t is wh at the lan guage in  thi s b ill pro vides.  
I  wa nt to exp lore th a t a bi t fu rth er .

But  the  D ep ar tm en t, on its  own, has s ta rte d ou t in a new dir ection, 
an d you have  th e new fo rm  t ha t you  testifi ed you  hav e a greed to  w ith  
Mexico.

Mr. Chayes. Yes, s ir ; one or two  o the r places.
Th e Chairman. Thr ee  p laces , I  believe.
Mr. Chayes. Yes, sir .
Th e Chairman. Now, in  th at  ag reement yo u have set a  new form ula , 

have  you no t ?
Mr . Chayes. Well , we, in  consu lta tion wi th the CAB and oth ers , 

have  deve loped  th is  fo rm . As  I  said in my tes tim ony, con sidera tion 
of  the new form in th e lig ht  of develop men ts since 1960, when it  was 
fir st worked out, hav e led  us to  believe th at  i t is n ot  a s w idely ap pl ica­
ble  as we had  thou gh t b ef ore ; th at  w ith the  major  commerc ial a ir  coun­
tri es , members of  IA TA , we ought to  stic k pre tty close to the Ber ­
mu da  form . But  th at  the stan da rd  form  is a valuable  addit ion  in  
th e case of  cou ntr ies  th a t are  not mem bers  of  IA TA  where we face  
th e prob lem o f d es tru ct ive ra te  cutt ing .

The Chairman. In  ot he r words then, th is pr og ram under th is bi ll 
would  be applicab le to  cou ntr ies  where you hav e the  Be rm uda-t ype 
agreem ents, and wi th  countries you have no agreem ent s at  all.

Mr.  Chayes . No. I t  would  also be appli cab le in every  case an d to  
all  kin ds of agree me nts , because it gives suspen sion au thor ity , and 
th a t could  be exercise d un de r the  new form.

I t  gives rat e-f ixi ng  au th or ity  or suspen sion au tho rity. Bo th of  
tho se could  be ap pli cable under the Be rm ud a- typ e agreem ent , an d it  
gives rat em aking  or  suspen sion au thor ity  which  could  be appli cab le 
wh ere  we do not have  an y ra te  a rti cle  a t all. So th is bill would giv e 
us the necessary au th or ity to deal no mat te r wh at  kind  of ra te  a rti cle 
we w ould have.

Th e Chairma n. You do not conside r the  new form agreem ent  wi th  
Mexico, t he  U ni ted A ra b Rep ubl ic, and the  othe r one-----

Mr. Chayes. New Z ealan d, I thin k.
The Chairman . New Zea land, I th ink , you do n’t consider th at  to be 

a dif fer ent policy fro m wha t we hav e ad he red to, the  Bermuda-type 
agree ment a ll these  years ?

Mr.  C hayes. I t is a cha nge in the Be nn ud a- type  rat e art icl e and, 
as I say, we have  recon sidered the  consequences o f that  chan ge, and we 
do no t believe  now th at  the new form has  a s wid e appli cabil ity  as we 
did some years  ago. We  s till  t hink  the re is a lot  o f room to maintain 
the Ber muda ar tic le  with  certa in cou ntri es, an d the new form wi th 
oth ers , dep endin g on th ei r general  pos ition in in ter na tio na l civil  av ia ­
tio n, thei r practic es,  th e his tor y of  th ei r com pet itve activitie s, and so 
on.

Th e Chairman. I have t ake n enti rel y too mu ch t ime.
Mr. Nelsen. Mr.  Cha irm an , thi s IA TA agreem ent , some of  us are 

not familiar  w ith  the backgrou nd  of the  I A TA  agre ement. By w ha t 
au thor ity  did  thi s th in g ge t sta rte d up,  and  I  wonder if it wou ld not
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be a good idea to  give us a lit tle background, some of us who did not 
live with the history of it.

(Discussion off the record.)
The Chairman. Mr. Springer?
Mr. Springer. Mr. Chayes, wh at all is included under  the conduct

of foreign policy ? . .
Mr. Chayes. Well, 1 would suppose that  is a very general kind ot 

category. I t includes al l matters affecting our relations with other 
countries in the world when used generally in that way, I would 
think.

Mr. W illiams. It  is like try ing  to define inte rstate  commerce.
The Chairman. Under the civil rights bill. | Laughter. ]
Mr. Springer. You say consequently any controversy over a ir rates 

is likely to arise through the d iplomatic level and spill over into areas 
of broad political concern.

Mr. Chayes. Yes, sir.
Mr. Springer. Well now, what are the areas of broad in ternat ional 

political concern?
Mr. Chayes. Well, I  think I trie d to state at the beginning of my 

statement  what  we thought were the sorts of foreign policy interests 
tha t are at stake in our civil commercial in ternational air  policy. I 
did so a t page 2 of the statement, in which I  said tha t the—
interests of the United States are served by the lowest international rates 
which yield a reasonable rate  of r eturn to our airlines. The U.S. citizens trav ­
eling abroad are  entitled to reap  the full benefits of the g reat  economies of mod­
ern air  technology. The airc raf t industry  stands to gain from rates which are 
low enough to exploit fully the poten tial demand for transport airc raft . Our 
overall policy objectives of achieving a prosperous, peaceful, and free world are  
served by international a ir rates which encourage travel.

Mr. Springer. You are talk ing about very, very general things. 
Wha t I  am trying to pin down is how do you expect to use these in a 
diplomatic way ?

Air. Chayes. Well, I  think the poin t is th at it is very difficult for 
us to pursue these objectives effectively, as last year’s ra te controversy 
showed, unless the Executive and the CAB together have the author ity 
to act and to set these rates.

Air. Springer. Let us assume tha t the CAB does have the authority , 
suppose they have it now. How would you be interested in it?

Air. Chayes. We would be interested to make sure tha t the action 
of the CAB itself did not in one way or another adversely affect our 
relations with a part icula r foreign partner involved.

Air. Springer. Suppose it did, suppose it did adversely affect it. 
You are interested, but do you have any powers to do anyth ing with 
rates even though it  does adversely affect it ?

Air. Chayes. Not the State  Department itself, but the President, 
yes.

Air. Springer. It  might embarrass the President, b ut when you fix 
a rate, isn’t tha t supposed to be an economic matter  which determines 
whether or not that  airline can fly, and whether or not it can act 
under the benefit, we will say, of the law which is set up?

Air. Chayes. Well, it is, in general, an economic m atter , j ust  as the 
question of whether a route should be granted or a permi t should be 
granted is, in general, an economic matter. But it may have foreign
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policy overtones, and the Pres iden t is not allowed under section 801 
to fix rat es ; he simply-----

Mr. Springer. Let me ask you, you touched on a very sensitive point 
here, and I did not mean to  interrupt  you, but I wanted to touch on 
this  point, the gran ting  of routes. Do you consider that a diplomatic 
ma tter  or an economic matter  ?

Mr. Chayes. It  can have important  diplomatic aspects.
Mr. Springer. Well, suppose it has a very important diplomatic 

aspect, the g ranting of  a route. Should tha t overcome the economics 
of the situation  ?

Mr. Chayes. It  may be important enough to overcome-----
Mr. Springer. Even though those who are operating  over that  

route  may be at a terri fic economic disadvantage?
Mr. Chayes. Well, nobody is forced to opera te over any route  that  

he does not want to operate over.
Mr. Springer. Well, let us ju st say you have here a U.S. line which 

is f lying from New York to Mexico, which is a perfect example. If  
you make it  uneconomic for  them and we get  off the route and let the 
foreign line operate-----

Mr. Chayes. Well, I do not  think the President’s decision has in any 
case th at I know affected tha t. But in any event, as I was about to 
say earlier, the power of the  President under 801 is not to gran t 
routes or gran t permits or specify what they shall contain, but simply 
to approve or disapprove action by the Board. So tha t the essential 
action, the essential responsibility for analyzing  the economic-----

Mr. Springer. Let us stay w ith the gra nting of routes for a moment.
Mr. Chayes. Yes.
Mr. Springer. Who gran ts the routes?
Mr. Chayes. The Board g rant s the permit  with the approval  of the 

President.
Mr. S pringer. With the approval of the President ?
Mr. Chayes. Yes, or the Boa rd’s action is subject to the approval 

of the President.
Mr. Springer. Yes. Who helps negotiate tha t? Do you and the 

Board?
Mr. Chayes. The Sta te Department  negotiates bila teral ly a ir agree­

ments wi th the assistance of the Board and with the assistance of the 
car rier s concerned. The S tate Department negotiates bilateral agree­
ments which establish a route  framework; yes, sir.

Mr. SrRiNGER. All right .
Now, the State Department is very much in the middle of this, is 

it  not ?
Air. Chayes. Oh, yes, sir.
Mr. Springer. Right. When,  we will say, Air  Franc e applies to 

you tha t becomes a diplomatic matter, does it not ?
Air. Chayes. Well, the practice has been all over the world tha t both 

the Foreign Office and the carr ier or the regula tory author ity dicker 
these things out toge ther ; that  is, on our side we will have our de­
partm ent, we will have the CAB, we may have ca rrie r advisers. On 
the o ther side, let us say, there would be the French Foreign Office, Air 
France, and maybe some others.

Air. Springer. All righ t.
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Now, when you negotiate those, do you get any thing in re turn  ?
Mr. Chayes. We get reciprocal considerations from the  other side. 
Mr. Springer. Wha t are the reciprocal considerations ?
Mr. Chayes. Well, in the basic air agreement with France, for ex­

ample, we have rights to fly to Paris  and beyond th at -----
Mr. Stringer. Did you have those already a t the time ?
Mr. Chayes. We negotiated them in 1946 on a reciprocal basis.
Mr. Springer. Did you have all those rights  before one was granted

with Air France for Mexico to New York City ?
Mr. Chayes. There have been changes in the routes since then.

There  has been a lot of back and for th for  that.
Mr. Springer. Let me ask you what did you get  for  that?
Mr. Chayes. I did  not part icipate in the 1958 negotiations.
Mr. Springer. Wha t did you get for tha t ?
Mr. Chayes. But I know there were U.S. contentions made, and I  

think some of them were resolved favorably, if  I can consul t a moment.
Well, I am reminded, which I should have remembered, tha t the

1958 negotia tions took place in  the  context of a situation  in which the 
French had denounced the agreement, and the agreement would have

of the entire agreement.
We got some additions  in connection with Middle Eastern routes 

and elsewhere in return for some of the considerations.
Mr. Stringer. Could you name some of those Middle Eastern routes 

tha t you got in return  ?
Mr. Chayes. Could I  submit  for the record an exact statement on 

tha t because I ’m sorry, Mr. Spr inger-----
Mr. Springer. Let us assume that is true. I want  to  see what that  

protocol was. You put it in the record.
Mr. Chayes. Yes, sir.
(The information referred to  follows:)

Statement of the Department of State Regarding th e Grants  of Certain 
Routes to F rance and Australia

I. FRANCE’S ROUTE TO MEXICO CITY

France’s right to operate a service to New York and beyond to Mexico City 
dates from the original postwar agreement signed on March 27, 1946. In the 
same agreement, the United Sta tes obtained all of its basic rights to France. The 
United States  also obtained the “beyond rights’’ from the French Government 
tha t now form the core of our international air  transpor tation system. In the 
agreement, eight major routes were granted to the United States as opposed to 
five routes  granted to France. The text  of these route exchanges is attached 
-as exhibit A.

Air France obtained authoriza tion from the Civil Aeronautics Board to oper­
ate this route under Order E-5947, dated December 14, 1951. But it did not 
actual ly inaugurate service on the route  segment to Mexico City until 1954, some 
-8 years a fte r the agreement was signed.

II . AUSTRALIA’S (QANTA S) ROUTE TO NEW YORK AND BEYOND TO EUROPE

The 1946 United States-Austral ia Air Transport Services Agreement gave the 
United States  a route to Sydney via Honolulu, Canton Island  (United States), 
the Fij i Islands (United Kingdom), and New Caledonia (French)  (optional). 
The United Sttaes also obtained the right  to continue from Sydney to Melbourne, 
if and so long as third  country car rier s had this right. Aust ralia  obtained a 
route to San Francisco and beyond to Vancouver via New Caledonia (optional), 
Fij i, Canton, and Honolulu.
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At various times during  the early 1950’s, the Australian Government, asked for rights to operate to Europe via the west coast and New York. Aust ralia ’s 
request was formalized in an agreement dated August 12, 1957, following con­sultations in May and Jun e of tha t year.

Australia  showed th at an Australian air route to  Europe via the United Sta tes 
was justified on s trictly aviation grounds. The stat istic al evidence which was 
submitted indicated t ha t the volume of third  and four th freedom traffic between 
Australia and Europe via the United States was adequate to justify granting 
the route under the trad itional Bermuda standards. Furthermore, there  was a reasonable expectation of significant growth of this traffic. The evidence was 
considered persuasive by both the Department of State and the  Civil Aeronautics Board.

These considerations for the route grant  were reinforced by the continuing uncertainty of conditions prevailing in the Middle Eas t following the Suez 
crisis and by the desirability  of assuring improved communications between Austral ia and the North Atlantic  Community.

A copy of the  original and amended route exchanges is attached as exhibit B.
Exhibit A

Routes To Be Served by the Air Carriers of the French Republic

(Points on any of the routes may, at the option of the air  carrier, be omitted on any or all flights.)
1. France via interm ediate  points over the North Atlantic to Boston, New 

York and Washington, and also the site of the  United Nations Organizations; in both directions.
2. France via interm ediate  points over the North Atlantic and Montreal to Chicago; in both directions.
3. France via intermediate points over the North Atlantic to New York and be­yond to Mexico; in both directions.
4. Martinique via Guadaloupe and via intermediate points to Puerto Rico and beyond via the Dominican Republic to H ai ti ; in both directions.
5. Indochina via points in China and Hong Kong to Manila ; in both directions 

(provided tha t this route  is subject to the approval of the Government of the Philippine Islands).
Note—For the purposes of the present Schedule, the term “North Atlantic” shall mean that  part  of th e North Atlantic Ocean north  of a line from Key West, 

Fla., to Bermuda, the Azores and Lisbon, including these points.
Routes To Be Served by the Air Carriers of the United States

(Points on any of the routes may, at the option of the air carrier, be omitted on any or all flights.)
1. The United States via intermediate points over the North Atlantic to Par is and beyond via interm ediate points in Switzerland, Italy , Greece, Egypt, the 

Near East, India, Burma and Siam to Hanoi, and thence to China and beyond; in both directions.
2. The United States via intermediate points over the North Atlantic and Spain 

to Marseille and beyond via Milan, Budapest, and points south of the parall el 
of Budapest to Turkey and thence via intermedia te points to a connection with route 8 and beyond on said rou te; in both directions.

3. The United States via intermediate  points over the North Atlantic, and 
Spain to Algiers, Tunis, and beyond via intermediate points to Egypt, and be­yond via route 1; in both directions.

4. The United States via intermediate points to Dakar, Pointe Noire, Brazza­
ville, and beyond via interm ediate points to the Union of South A frica; in both directions.

5. The United S tates via intermediate  points to Guadeloupe, Martinique, and 
beyond via intermediate points to French Guina, and beyond in South America ; in both directions.

6. The United States via intermediate points in the Pacific Ocean to New 
Caledonia and beyond on one or more routes to Aus tralasia (including Australia and New Zealand) ; in both directions.

7. The United S tates via intermediate points in the Pacific Ocean and Manila 
to Saigon, and beyond to Singapore and Ba tav ia; in both directions.
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8. T he U ni te d S ta te s via  in te rm ed ia te  po in ts  in  th e Pa ci fic Ocean , M an ila , 

Hon g Kong, Ma cao, an d C hin a to  H an oi  an d be yo nd  vi a Si am , Bur m a,  to  In d ia  

an d be yo nd  ; in  bo th  d irec tion s.
N ote 1.—F or th e pu rp os es  o f th e  pre se nt  Sc he du le,  th e  te rm  “N orth A tlan ti c”  

sh al l mea n th a t p a rt  of th e N ort h  A tlan ti c Oc ean nort h  of a line  from  Key W es t, 

Fl a. , to  B er m ud a,  the  Azo res and  L isb on , in cl ud in g th es e po in ts .

E x h ib it  B

Au str a lia n -U n it ed  Sta te s Route  E xchanges 

AGREEMENT OF DECEMBER 3, 1946  AMENDED, AUGUST 12 , 19 57

United, Staten United Staten

Se ct io n I :
T he  air li ne  o f  th e U nited  S ta te s of 

Amer ica de sign at ed  p u rs u a n t to  the 
pre se nt ag re em en t is  ac co rd ed  ri gh ts  of 
tr a n s it  and  of  stop  fo r no n- tra ff ic  pu r­
po ses in  th e te rr it o ry  of A u str a li a  as  
we ll a s  th e  ri ght to  pick  up  and  di s­
charg e in te rn ati onal traf fic in  pa s­
se ng er s,  ca rgo,  an d m ai l a t Sy dn ey , on 
th e  f ol lo w in g ro u te :

T he Uni ted S ta te s via  Hon olulu,  
C an to n Is la nd , th e F ij i Is la nds,  New 
Cal ed on ia  (o pti onal ),  to  Sydney; in 
bo th  di re ct io ns .

I t  is  ag re ed  th at,  if  and  so  long  as  
th e  a ir p o rt  a t  Melbo urne  is  use d as a 
te rm in al of  an  in te rn ati onal a i r  se rv ice  
op er at ed  by an  ai rl in e  o th er th a n  the 
des ig nat ed  a ir li ne  of  th e  U nit ed  S ta te s 
of  Amer ica,  th e  de si gn at ed  a ir li n e  of 
th e  U ni te d S ta te s of  A m er ic a m ay  pr o­
ce ed  beyo nd  Sy dney  to  M el bo ur ne  an d 
m ay  in  ad di tion  en joy a t M elbo ur ne  th e 
ri g h ts  co nveyed  her ei n in  re sp ec t to  
Sy dn ey .

Se ct io n I I :
T he a ir li ne  of  A ust ra li a  des ig na te d 

p u rs u a n t to th e pre se nt A gre em en t is 
ac co rd ed  ri gh ts  of tr a n s it  and  of  sto p 
fo r no n- tra ffi c pu rp os es  in  th e  te rr it o ry  
of  t h e  U ni te d Sta te s of  A m er ic a,  as  we ll 
as  th e  ri ght to pic k up  an ti dis ch ar ge  
in te rn ati onal tra ffic in  pa ss en ge rs , 
ca rg o,  an d mai l a t H on ol ul u and  San  
Fra nc is co , on th e fo llo wing ro u te :

A ust ra li a  vi a Ne w C al ed on ia  (op ­
ti o n a l) , th e F ij i Is la nd s,  C an to n Is la nd,  
Hon ol ul u,  to Sa n Fra nc isco , and  (op­
ti onal)  beyon d to V an co uver ; in  bo th  
di re ct io ns .

Se ct ion I :
The  des ig nat ed  a ir li n e  of  th e  U ni ted 

S ta te s of  Am er ic a sh al l lie en ti tl ed  to  
oper at e a ir  se rv ic es  on  ea ch  of  th e  a ir  
ro ute s spec ifi ed  via  in te rm ed ia te  p oint s,  
in bo th  di re ct io ns,  and  to  mak e sc he d­
ule d la ndin gs in  A ust ra li an  te rr it o ry  a t 
th e  poin ts  sp ec ifi ed  in  th is  Secti on :

1. The  U nited  S ta te s vi a Hon olulu,  
Can to n Is la nd, A m er ic an  Samo a, th e  
F ij i Is la nds,  New  Caled on ia , an d Ne w 
Zea land  to  S ydney ; and  bey ond to—

(a ) D arw in  and po in ts  in  so ut h­
east  Asia , in cl udin g th e  Rep ub lic  
of  th e Phil ip pin es , an d beyond;

(5 ) M elbo ur ne  an d Per th , Cocos 
(K ee ling ) Is la nds,  an d beyo nd  to  
po in ts  in  so uth  Asia an d A fr ic a an d 
beyond ; a nd

(c ) M elbo urne  and Ne w Zea la nd  
an d beyo nd  to  A nta rc ti ca  and 
beyond .

2. Th e U ni te d S ta te s,  in cl ud in g 
Alask a,  via  po in ts  in Can ad a.  A lask a,  
th e  K uri le  Is la nds,  Ja p a n  an d so uth ­
ea st  Asia , in cl ud in g th e Re pu bl ic  of  
th e  Phi lipp in es , to  Sy dn ey  an d Me l­
bo urne .

Poin ts  on  an y of  th e  spe cif ied  ro ute s 
may  a t th e  op tio n of  th e  d es ig na te d a ir ­
lin e be  o m it te d o n any  o r a ll  f lig hts. 

Aust ra li a
Se cti on  I I :
The  de si gnat ed  a ir li n e  of  A ust ra li a  

sh al l be  en ti tl ed  to  oper at e a ir  se ndee s 
on ea ch  of  th e a ir  ro ute s spe cif ied  vi a 
in te rm edia te  poi nt s,  in  bo th  di re ct io ns , 
an d to  m ak e sc he du le d land in gs  in  
U ni te d S ta te s te r ri to ry  a t  th e  po in ts  
specif ied  in th is  S ec ti on :

1. A ust ra li a  v ia  Ne w Ca ledo nia,  th e  
F ij i Is la nds.  A m er ic an  Samo a. C an to n 
Is la nd s,  Hon ol ul u,  to  Sa n Fra nc is co  a nd 
beyo nd  to

(a ) Van co uv er  an d
(5 ) Ne w Yo rk and  beyond  to  po in ts  

in  th e B ri ti sh  Is le s and beyond  to  E u ­
rope  and beyond .
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Mr. Springer. Let us go to Qantas.
Mr. Cha yes. Yes, sir.
Mr. Springer. Qantas  wanted to go the other route from A ustral ia to London, d idn’t it, through  the  United States  ?Mr. Chayes. Yes. sir.
Mr. Springer. And you gran ted tha t route aft er persistent effort on the  p ar t of the A ustralian  Government; you gran ted it.Mr. Chayes. That is correct.
Mr. Springer. What did you get in return for that  ?Mr. Chayes. I think that  route decision was made essentially on the ground that with the Middle East crisis and so on, it was desirable that  there  be a connection between Aust ralia and London th at was not subject to the hazards of inte rruption by Middle East crises, subject to the vicissitudes of th at unstable part  of the  world, and I  think that  route was given on that  basis.
Mr. Springer. There has never been an interruption of a route from Australia to  London a t all.
Mr. Chayes. That is correct.
Let me say again, Mr. Spr inge r, I came into th is office in 1961, and I have not participated in this  ear lier proceeding.Mr. Springer. Mr. Chayes, I am not trying to blame you for what took place before, but I want to get to these things on the record. We did not get anything.
Mr. Chayes. No, but the judgment was made in light of the 1956 crisis in the Middle East, which was a serious one.Mr. Springer. Now, actually tha t was not gra nted  until quite long af ter  1956, was it?
Mr. Chayes. Tha t is correct.
Mr. Springer. There wasn’t any danger of anyth ing, was there?Mr. Chayes. No.
Mr. Springer. And you do not know w hat the U.S. Government got?
Mr. Chayes. No. I thin k there was very l ittle  quid pro quo there except the assurance th at the  Australians who are, aft er all, an ally of ours, and are way out in a remote part of  the  world—the assurance that  they would be more strongly and more effectively connected up with  the rest of us up  here in the Atlant ic p ar t of the world.Mr. Springer. All righ t.
Now, then, what you are saying, sir, is what  I  am try ing  to get toT that what  the State Department wants is the leadway and the flexi­bility  to use airline ra tes and routes for diplomatic purposes not asso­ciated with airlines; isn’t th at  true?
Mr. Chayes. But not  at the expense of the economic viability of the route or the carrier. I don’t t hink tha t the-----
Mr. Springer. Ju st a moment. Aren’t you contradicting your­self? You said a moment ago if they didn’t want to fly the route and wanted to get off it, to g et off it.
Mr. Chayes. Wha t I  said was in an extreme si tuation , and the facts bear tha t out. None of these situations have, in fact, compromised the  economic viability of our carriers . They continue to be the most effective competitors and th e most effective car riers in the world.I  do not  mean to say tha t i f it was not for some of these thinks they would not be car rying more passengers, sure they would. But it is
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quite  a  d iff ere nt th in g to go to  the po int of  s ay ing  i t would  affect the  

economic viab ili ty  of the ca rr ie r. I do no t th in k the Dep ar tm en t is 

in ter es ted  in un de rm ining  th e effectiveness of  ou r ca rr ie rs  which we 

re ga rd  a s an immense asse t o ve rall to the  U .S.  fo re ign poli cy.
Mr.  S pringer. I asked you  ab ou t the  rou tes  and I  th in k you hav e 

come ou t, and you  have sa id  th a t you were  us ing  air lin es  fo r othe r 

pu rposes  th an  the  rou tes  themselves—yo u are  us ing  the m fo r othe r 

purpo ses , dip lom atic purp ose s.
I  wan t to come to rat es.  Isn ’t th at  exact ly wh at  you wa nt now ? 

To  be able, at  the  W hi te  Ho use level, to make dec isions?  An d th is  

is rea lly  y ou, fo r you will make the decis ions  and the y wi ll be recom­

mende d to the  Pr es iden t. Th e Pr es iden t pro bably is no t going  to 

kno w w ha t is going  on, excep t yo ur  decision is  go ing  to be  se nt u p the re 

and he wi ll be adv ised of  it. But  isn ’t  wha t you  ac tual ly  are  going 

to do is to use th is ba rg aini ng  f or  r ate s at  t he  S ta te  Dep ar tm en t level 

fo r the purpo se of  ge tti ng  levera ge  in some form  of  dip lom acy  ?
Mr.  Chayes. We ll, Mr.  Sp ring er , again  I  wou ld say  th a t is an ex­

ag ge ra ted s tat em ent of  wh at  is in volved  here.
Mr.  Springer. I  do no t wan t to arg ue  wi th you , bu t wh at  you said  

abou t Qua ntas  is exa ctly  wha t I  th ink you wan t to use  th is for , and  

th er e you said you wanted to ma ke A us tra lia  a s tron ge r all y of  ours— 

some thi ng  to th at  effect.
Ha ve  you  tra veled  ab road  an d seen commun iques on desks  abroad ?

Mr. C hayes. Oh, yes.
Mr.  S pringer. Now,  isn ’t th is  wha t they say  in ma ny  instan ces , “The  

Go vernme nt of Fr an ce ” o r “t he  Un ite d Kingdom is pressin g us ha rd  

on th is  issue. Now it  wil l mak e it  much eas ier  fo r me in th is  office 

to ge t an  agr eem ent  on so me thing  else  th at  is here on my  desk at  the  

same t ime if  we can get  a favorable,  decision on th is  m at te r? ”
Air. Chayes. We ll, I  do no t believe, Mr.  Sp ring er , th a t you find 

all  o f us as sensitiv e as th at . I  t hi nk  you  w ill find th at  in the contro­

ver sy la st  su mm er, fo r examp le,  th e St ate De pa rtm en t, as I  the n test i­

fied, as  I  rei te ra te  now, was in  f av or o f th e lower rates  an d wou ld h ave , 

if  we h ad  th is au tho rity,  wo uld  have  g lad ly and en thu sia sti ca lly  con­

cu rre d in i ts exercise.
I  do no t mean to  say, Mr. Sp ring er , and I  do no t wan t to lack  can ­

do r in ta lk in g wi th you, I  do no t mea n to say  th at th er e may not be 

times when a rate decision so advers ely  affects the forei gn  pol icy in te r­

ests  o f th e Un ite d State s th at  th er e ough t to be a pres iden tia l review 

to see w he ther  it does o r no t.
On th e o ther  han d, these decis ions are p rim ar ily  economic, pr im ar ily  

based on economic con sidera tions.  Tha t is why  the  in iti al  respon si­

bi lity fo r dev eloping thes e conside rat ion s is placed  in th e CAB. I  

know of  n o case in the past,  an d I  can rea lly  h ar dl y conceive of  a case 

in the fu tu re  where the Pre si de nt ’s decision wou ld be at  the expense 

of  the  economic vi ab ili ty  of the  airl ine s.
Air. Spring er. W ha t pu rpose wou ld the Pr es id en t wa nt  th is  power 

for ?
Mr. Chay es. Well, I  th in k we have gone  ove r pr et ty  cle arl y wh at 

purpo se he  wo uld wa nt  it  for . T hat  is w hy the F ed eral  Av iatio n Act  

of  1958 p ut the pow er in wi th  res pect to  rou tes  and pe rm its , because 

people  understood th at  in te rn at io na l aviat ion , al thou gh  it is lar ge ly 

a commercial ventu re a nd  lar ge ly  d ict ate d by  com mercia l a nd  economic 

consider ations, has these im po rta nt  po liti ca l consequences.
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Other countries deal with their  airlines in the same wav and with the ir route decisions, and it would be inappropriate , we think, and so 
did the Congress in 1958, to deprive this  country of the power to pro­tect  its interests in this way.

Mr. Springer. Wh at we are afraid  of is tha t you a re not going to protect them. We are afr aid  this is going to become a diplomatic mat­ter, and thu s far we have been trying to keep the question of rates out of the diplomatic field. This has been the very purpose of them, and this  is why the law was drawn in such a way.
But let us say we assume you give it to the CAB, and the CAB makes a decision based on all the factors. Should there be any reason any more of why the Pres iden t should make a decision, we will say, counteracting all t he findings of the CAB than he should of the In ­ters tate  Commerce Commission or the Federal Communications Com­mission ? Don’t they take  into consideration all of the  facts that you have with reference to rates?
Mr. Cha yes. The difference is that the Inte rsta te Commerce Com­mission is dealing with  internal matters  as to  which, as the chairman said, all of the considerations  are within our own power; whereas here you are dealing with foreigners  who also have jurisdiction in the matter.
In other words, there is a situat ion th at does not apply in the in ter­nal field, and also the President’s authority in the foreign field is rather  different.
Mr. Springer. So you would substitute whatever  judgment the State Department wants to make from the  diplomatic standpoint for the considered judgm ent based on the economics and all the facts available of the CAB th at  it would have?
Mr. Ciiayes. I would not substitute  anybody’s judgment, and again I  must insist, Mr. Springer-----
Mr. Springer. What do you do then if you would change it ? Would you substitute your judgm ent if you made a change  in the rate?
Mr. Chayes. I would like to say again that  it is not the State De­partment's judgment. It  is the P resident’s judgment,  and the notion 

tha t the President acts without really understanding what is involved, I think, is not a very accurate picture of what has happened. These 
mat ters  are considered very carefully by the Presiden t on the basis of a very full explanation to him of the facts involved, and a very full  in ­quiry by him into the facts.

Mr. Springer. But, be that as it may, Mr. Chayes, vou are going to substitute, whether it be the President or the State Department, and I will assume what you sav is true, although I  doubt it because I have had a lot of  experience with the State  Department and I know what happened all dur ing the 1950’s at the White House level with reference to the State Department, because 90 percent of it was heard and de­cided in the State Departmen t, and the  recommendation was made to the President, and the reason was sent up there. Somebody in the White  House OK'd it , and the President finally signed them.
But  the point I am try ing to make is, somewhere along the line you are going to substitute your judgment, although you are not experts in the field, fo r the CAB in the decision they finally make based on all 

the economics that they believe are in the public interest. You are go­ing to subsitute it based upon some diplomatic maneuver that you feel you have to make.
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Mr. Chayes. The act as it now stands on the matter of routes and 
as we hope it will stand on the mat ter of rates, provides the occasion 
for the President, if he so decides? in a pa rticu lar case, th at there are 
overrid ing considerations of foreign policy, i t provides the occasion 
and the authority for him to give  effect to those overrid ing considera­
tions ; and it  may be-----

Mr. Springer. That is all, Mr. Chairman.
The Chairman. Mr. Williams?
Mr. W illiams. Mr. Chayes, following the line of interrogation ini­

tiated  by the chairman, 1 would direct your attention to page 4 of 
H.B. 6400, beginning with the pa ragraph entitled “Bates and Practices 
in Foreign Air  Transpor tation.” Beading that  more in the abstract, 
it s ays :

W he ne ve r th e Boa rd  sh al l be of  th e  op inion th a t an y in d iv id ual or  jo in t ra te , 
fa re , or ch arg e de man de d by any a ir  ca rr ie r or  fo re ig n a ir  c a rr ie r is  or will  be 
un ju st  o r un re as on ab le —

And so for th—■
th e B oar d  m ay  a lt e r th e sa m e to th e  ex te n t ne ce ss ar y to  corr ec t su ch  in ju st ic e.

It  goes fur ther and says that it may issue an order tha t the a ir car­
rier or fo reign ai r carrier discontinue the practices.

It. says further that the Board  may in the aforesaid order  set forth 
and prescribe the lawful rate, and so forth , thereafter to be charged 
and t he practice thereafter to be made effective.

Now, the use of the word “m ay” leads me to believe that  the provi­
sion places certain legal requirements on the Board, but also gives the 
Board the righ t to determine when they will enforce them and when 
they will not. Is that your cons truct ion?

Mr. Ctiayes. Well, I would not, Mr. Williams, want to—I think, 
may I say, that the Board and its counsel ought really to pronounce 
on this. My judgment would be a little bit different than  that.

I would think whenever the Board determines that it is the case 
tha t there is an unjust or discriminatory rate, it has to take steps to 
correct it.

Now, the “may”-----
Mr. Williams. What is the difference in the Board’s “determining” 

a nd “being of the opinion” ?
Mr. Chayes. That is what I mean. Whenever after hearing, “it 

is of the opinion,” that  is a determination  that the rate is unreasonable 
or discr iminatory, I think it would have to correct it. I think  that is 
right.

Mr. W illiams. You think  where the word “may” is used it should 
be “shall” ?

Mi-. Chayes. Well, I  think what it is saying is—I think it has to 
alter  the rate  to the extent necessary to correct such injustice, yes. 
And I thin k there is some section in the United States  Code dealing 
with matters of this kind which says that  you can read these th ings 
“may” or “shall” as the context requires.

Mr. W illiams. Should the Board determine, afte r notice and 
hearing-----

Mr. Chayes. Yes.
Mr. W illiams (continuing).  That certain rates are unjust  and u n­

reasonable. then doesn’t the use of the word “may” leave it within
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the Board’s discretion as to whether they shall alte r these rates or fix 
new rates ?

Mr. Cha yes. Well, I would not-----
Mr. Williams. In orde r to correct the situation ?
Mr. Chayes. I would not assume the Board had any discretion 

once i t determined the rate  was unreasonable, to leave an unreason­
able or unjust rate  in effect.

Mr. Williams. With tha t in mind, would you have any objection to 
changing that from “may” to “shall” ?

Mr. Chayes. I was going to say, Mr. Williams, that I think the 
Board would have a lot of discretion as to the method it chose to 
correct the rate, what k ind of a plan or what kind of an order i t might 
make. But I do not think  i t would have discretion, it is hard for me 
to see how the Congress would leave i t with discretion, to permit an 
un just rate  to stay in effect. *

Now, as to changes in the bill in this part,  which is really the tech­
nical par t of the bill, and primarily within the Board’s author ity,
I think  the Board and its counsel should be consulted rather than  
me on changes in the language.

But my understanding would be that  here, just  as in any other ra te­
making  au thority, once a determination has been made or an opinion 
has been rendered tha t the rate is un just or unreasonable, it is k ind 
of anomalous-----

Mr. Williams. You would then, as a matter of policy, advocate, 
when a determination has been made, tha t it shall be the duty and 
the responsibility of the  Board  to take such action as may be necessary 
to correct it ?

Mr. Chayes. I think that is how thi s section would be read, sir.
Mr. Williams. All rig ht,  sir.
Now, in your s tatement on page 4, the second paragraph, speaking 

of the 1960 standard form article, you say :
I t  prov ides  th a t e it her o f th e co ntr ac ting  part ie s m ay  pre ven t op er at io n und er  

a ra te  which  i t finds ob je ct io na bl e.
And fu rther in that  same paragra ph :
The  effect  of  H.R.  G400 wo uld be to  give  th e U.S . Gov ernm en t po wers of  

su sp en sion  eq ua l to  th ose  en jo ye d by th e fo re ig n go ve rn m en ts  w ith  wh om  th is  
fo rm  o f r a te  a rt ic le  is  in  f or ce . «

Now, as I  read IT.R. 6400 i t gives the CAB power to fix the rates 
of foreign car rier s; isn't th at correct ?

Mr. Chayes. Yes, and to suspend, I think, as well.
Mr. W illiams. Yes. How would the bill work under the new rate  •

article on the so-called non-Bermuda situations insofar as fixing rates 
on foreign carriers is concerned? How would you apply the rule of 
jus f and reasonable ?

Mr. Chayes. I thin k again the foreign carr ier would simply file 
his rates as he is required  to do under the bill, 6400—let me ju st read 
the section, it is the one tha t the chairman read—yes, section 1, sub (2) :

I t  sh al l be th e du ty  of  ev er y  a ir  ca rr ie r an d fo re ig n a ir  ca rr ie r to es ta bl is h,  
ob se rv e,  an d en fo rce ju s t and  re as on ab le  in di vi dua l an d jo in t ra te s,  fa re s,  an d 
ch ar ge s,  and  ju s t an d re as onab le  c la ss if icat ions —

And so on. The foreign carrie r would file his rates as he does now, 
and if the Board or anyone else thought tha t they were unjust or
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unreasonable there would be a hearing,  and the question whether  those 
rates were reasonable or not would be determined a t the hearing,  and 
at the end they could be either altered or suspended or whatever it was, 
and there may be—

Mr. Williams. Would the Board have the authori ty to require tha t 
these foreign carriers bring thei r books before the Board so that they 
can make a determination as to whether it was a just and reasonable 
rate ?

Mr. Ciiayes. Well, we have, as you know, some difficulties in con­
nection with the production of documents and books and records 
abroad, part icula rly involving the activities of foreign governments.

I think  the situation would be somewhat easier here in the air 
situation where rate regulation  and rate setting of this kind has been 
tradi tional, that it might be in some of the other cases t ha t we have 
had to deal with. But I think the question might be the reverse, 
Mr. Williams. The carrier would be required to defend the reason­
ableness of the rates that  it has filed and, therefore , i t would bear the  
burden of establishing on the basis of documentation, economic evi­
dence th at the rates it had filed were just and reasonable.

Mr. Williams. Your statement, just  the general context of your 
statement, leads me to believe th at  you suggest that suspension might  
be the more desirable power of  the two; is tha t correct?

Mr. Chaves. No, sir. I think tha t it depends on the situation 
whether suspension or rate  settin g will be the desirable power. Where 
the question is a destructively low rate  imposed by the foreign carrier, 
then we need suspension. Where  the issue is whether  we can go for­
ward at our own ra te as it was l ast  summer, then we need the rate- 
setting  power. So we need both, depending upon what the situation 
that we are confronted with is.

Mr. Williams. I believe that is all, Mr. Chairman.
The Chairman. Off the record.
(Discussion off the record.)
The Chairman. The committee will adjourn  unti l Monday morn­

ing, next Monday, at 10:30, at which time the members will be here 
and will be immediately recognized for questions.

We will have Mr. Boyd back at  t ha t time, too.
(The following statement was received for inclusion in the re cord :)

Statement of Clarence D. Martin, J r., Under Secretary for Transportation

Mr. C hairman  and members of the  committee, my name is Clarence D. Martin, 
Jr. , and  I and  Under Secretary  of Commerce for Tra nsporta tion . I apprecia te 
the  opportu nity  to appear  before  this committee and to speak on H.R. 6400 and  
S. 1540, bills which would amend the  Feder al Aviation Act of 1958 to provide 
for  the regula tion  of rates and practices  of U.S. intern ationa l ai r carri ers and 
foreign  ai r ca rri ers in foreign  ai r transpo rta tio n sim ilar to the  regu lation of 
rat es  now in effect over domestic ai r tran spo rta tion. My comments will be 
briefly summarized.

The Dep artm ent  of Commerce has  broad responsibil ities in the  area  of int er­
nat ional commerce an d would suppor t legislative action  to implement the  powers  
of the Civil Aeronautics Board to se t ra tes which are reasonab le and  which 
would encourage the growth and expa nsion  of our intern ational commerce and 
travel. The  Departm ent is on record as  favoring  S. 1540 by le tte r of May 23, 
1963. addre ssed  to  the  cha irman of the Sen ate  Commerce Committee, and  included 
in the  hearing s before that  comm ittee on May 15, 16, and 20, 1963. The act 
now under cons idera tion differs in only one respect from S. 1540 as introduced 
and supported  by this  De partm ent The language in the  orig ina l bill provided



172 AMEND ING FEDERAL AVIATION ACT OF 195 8

th a t th e Civ il A er on au tics  B oard ’s ord er s re gar din g ra te s  fo r in te rn ati onal 
tr an sp o rt a ti on  be su b je ct to  ap pro val  by th e  Pre si den t.  Th e ac t prov ides  th a t 
th e  CAB  or de rs  re gard in g  ra te s  be re po rted  to th e P re s id en t be fore  pu bl icat ion.  
A ct ion ca lli ng  fo r appro val  by th e P re si den t is in  co ns on an ce  w ith  hi s co nst i­
tu ti o n a l re sp on sibi li ty  in  fo re ig n af fa ir s.  Und er  th e F edera l Aviat io n Ac t of 
1958, th e Civil  A er ona utics  B oard ’s prop os ed  de cision s in  in te rn at io nal  ro ute  
aw ard s,  bo th  to  U.S . in te rn a ti o n a l an d fore ign- fla g carr ie rs , are  su bj ec t to  th e 
ap pro va l of  th e Pre si den t.  Logic  wo uld d ic ta te  th a t th e  P re si den t ap pr ov e 
CA R ac tion  on in te rn a ti ona l ra te s as  we ll as  on  ag re em en ts  on in te rn ati onal 
ro ute s.  We  wo uld  th ere fo re  su pp or t S. 1540 if  am en de d to  re ta in  th e P re s i­
den ti a l ap pr ov al  cla us e.

You  will  re ca ll th a t th e P re s id en t’s in te rn ati onal a ir  tr an sp o rt  polic y, ap pr ov ed  
by  him  in Ap ril 1963, re co mmen de d th a t Co ng ress adopt legi sl at io n wh ich  wou ld 
give  to th e CAB th e au th o ri ty , su bj ec t to  ap pr ov al  by th e Pre side nt , to  co nt ro l 
ra te s  in  in te rn at io nal  tr a n sp o rt  to  an d from  th e U ni ted St at es . T his  wou ld  be 
si m il ar to th e po wer  pre se ntly  re si di ng  in  th e CAB  w ith  re sp ec t to  do mes tic  c a r­
ri ers . Cer ta in  fo re ig n gov er nm en ts  now  ha ve  th e po w er  unil at er al ly  to  co ntr o l 
th e  ra te s o f  U.S. a ir  ca rr ie rs , bu t the po wer  o f  th e U nited  S ta te s to  co nt ro l th e 
ra te s of  fo re ign ca rr ie rs  do es  not ex is t. Th e prop os ed  legi sl at io n wo uld  remed y 
th is  in eq ui ty  an d wo uld  giv e th e Uni ted S ta te s co nt ro l ov er  th e ra te s an d p ra c­
ti ce s of  bo th  U .S. in te rn a ti ona l a ir  c a rr ie rs  a nd  fo re ig n a i r  c a rr ie rs  o per at in g in to  
th e  U ni te d S ta te s si m il ar to  th a t now he ld  by fo re ig n countr ie s in  c or re sp on ding  
si tu at io ns.  In  o th er wor ds , th e  leg is la tio n,  if  e na ct ed , wou ld  rem ove U.S.  in te rn a ­
ti onal a ir  carr ie rs  from  fo re ig n co nt ro l ov er  th e ir  ra te s  and  pr ac tice s an d wou ld  
give  th e  Boa rd  d is cr eti onary  au th o ri ty  to  p re sc ribe  ra te s  a nd pra ct ic es  a s wel l as  
to  su sp en d ra te s in  fo re ig n a ir  tr ansp ort a ti on . The se  ra te m ak in g po w er s wo uld 
be  par al le l to  those now ap plica ble  to  do mes tic  in te rs ta te  tr an sp ort a ti on .

The  Civil  A er on au tic s B oar d  ha s bee n seek ing ra te  le gi slat io n in  fo re ig n 
a ir  tr ansp ort a ti on  per io dic al ly  ov er  a co ns id erab le  sp an  of  tim e. The  le gis la ­
tion  ha s been ap pr ov ed  an d  rec om me nd ed  to  th e Con gr es s by th e P re si den t an d 
th e  D ep ar tm en t of  C om merce  has  e nd or se d an d co nt in ue s to  en do rse S. 1540 if,  a s 
pr ev io us ly  sugg es ted , th e a c t is am en de d so th a t CAB  act io n  in th is  are a w ou ld  
be  su bm it te d fo r P re s id en ti a l ap pr ov al  as  pr ov id ed  fo r in  th e or ig in al  bil l an d 
in  H .R. 6400.

Ag ain , th an k you  fo r th e  oppor tu ni ty  to  ex pr es s th e view s of  the D ep ar tm en t 
on  th is  su bjec t.

(W her eup on, at 12:05 p.m.,  the  he ari ng  was recessed, to reconvene  
at  10:30 a.m., Mo nda y, .Tune 1, 1964.)



K A T E S, F A R E S , A N D  P R A C T IC E  IN  F O R E IG N  AI R
TR AN SPOR TA TIO N— 1964

M ONDAY, JU N E  1, 19 64

House of Representatives, 
Committee on I nterstate and F oreign Commerce,

ingto n, D.C.
The committee met, pursuant to recess, at 10:30 a.m., in room 1334, 

Longworth House Office Build ing, Hon. Oren Harris  (chairman of 
the committee) presiding.

Mr. Moss. The committee will be in order.
Mr. Schenck, I believe you have some questions.
Mr. Schenck. Thank you, Mr. Chairman.
I want to just review my own thinking on this because 1 have Mr. 

Chaves’ statement here, and 1 have one or two questions.
Mr. Chairman, I believe, as we finished, Mr. Williams had asked 

him some questions and Mr. Spr inge r had covered many of the points 
I had in mind so if you don' t mind, 1 hope this will not be repetitious, 
Mr. Chayes. * . .

I was particularly  concerned about your statement beginning on 
page 8 refe rring  to Senate bill S. 1540 which is identical to II.R. 6400, 
with the exception that the Senate removed requirement of review and 
approval by the President.

I understand that the Presiden t would like to have such authority 
and perhaps there is some just ificat ion for i t : I would like to call your 
attention  to the fact that we Members of the ('ongress, however, are 
constantly receiving mail from our constituents wanting to know 
whether we Members of the Congress can do this or tha t about some 
foreign policy situation, and while it gives us a very convenient out 
to say that the President is, und er the Constitution, exclusively respon­
sible for determining and administering foreign policy, that doesn’t 
satisfy  our constituents very well.

I noted that , for example, Congress has been abrogating its author ­
ity in this field on a number of matte rs through the years  and this has 
put many of us in a very difficult position.

The question of tarif fs and tha t sort of thing, which as I recall, long 
before I came to Congress was the  responsibility of  the Congress was 
turned over to the President and hence has been made a responsibility 
entirely at the discretion of the President, is tha t not so?
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STA TEM ENT  OF ABRAM CHA YES , LEGAL ADVISER,  DEPAR TMENT
OF ST ATE ; ACCOMPANIED BY ALLEN R. FERGUSON, COORDINATOR
OF INTE RN AT IONA L AV IA TION ; AND ALLAN I. MENDELSOHN,
OFFIC E OF TH E LEGAL AD VISER, DEP ART MENT OF STATE

Mr. Ciiayes. Well, I don’t th ink  tha t is so, Mr. Schenck.
The a uthority to negotiate reciprocal agreements has been delegated 

to the President subject to the limitations prescribed by statute. 
Within those limits the President has discretionary authority  to act 
if he makes findings about the reciprocal characte r of the agreements, 
and about the need for them.

The power is granted at relative ly short intervals—I think 5-year 
interva ls have been traditional—so tha t Congress has a chance every 
5 years to review the exercise of the authori ty, and to withdraw it if 
it chooses.

So th at this system which has dated since 1934, under administra­
tions of both parties has, I  believe, proved to be a workable and sat­
isfactory division of responsibil ity and authority between the Con­
gress and the President in the field.

I recall tha t i t was Senator Vandenburg who said afte r the  Smoot- 
Hawley tari ff which was the last  tariff bill enacted by Congress tha t 
if he had to go through tha t again he would resign from the Senate.

So, I  don’t think this was any situation where the Presiden t took 
something from Congress o r Congress gave up something against its 
will.

Mr. Schenck. What I was try ing  to point out, Mr. Chayes, is it not 
a fact tha t perhaps there is a difference in the problems which have 
changed since 1945 and with  the expenditure of tremendous sums of 
money for the Marshall plan and  other foreign aid programs improv­
ing the ability of other nations to compete with American labor 
through the bui lding of modern plants and so on that t his has created 
a very serious problem in the employment of people in this  country.

Mr. Chayes. Well, I would say two th ings, we are getting into a 
discussion of the trade  program. It  is t rue also tha t Congress has 
made provision for relief both for industries as a whole, which are 
damaged by excessive imports due to tariff cuts, and has also more 
recently in the Trade Expansion Act of 1962, made provision for 
assistance to particular plan ts or particular workers who may be dis­
placed because of excessive imports due to tariff  cuts.

So, tha t it seems to me Congress has had this in mind, has exercised 
its authority  with respect to it, and has dealt with the problem. It  
has dea lt wi th i t legislatively in the traditional way.

Mr. Schenck. Well, I  thin k some of what you say may be true so 
far  as the Trade  Agreements Act which made i t possible to negotiate 
these various agreements with other nations.

We have current problems, however, such as the importa tion of huge 
and growing quantities of beef w’hich is causing a substantia l distress 
among a great  many cattlemen for  which they are  seeking relie f with­
out too much success. We have had a number of bills introduced, 
I believe, and referred to this committee to label such imported beef 
so tha t the people would be made aware of the country of origin of the 
beef they were purchasing, a nd yet tha t presents many difficult prob-

*
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lems because it would be intermixed with American-produced beef and 
other meats and so forth.

Now, back in 1961 when the re were extensive considerations of the 
law having to do with the Shipping Act, amending the Shipping Act 
of 1916 one impor tant question there was the authorization  of the 
steamship carriers  and conferences to enter into fai r dual-rate con­
tracts  with shippers. Tha t, I  believe, tha t law, passed in 1961, Public 
Law 87-346 provided tha t the “Maritime  Commission shall disapprove 
of any rate  or charge filed by a common ca rrier  on w ater in foreign 
commerce with the United States or conference or carr iers which after  
hearing it  finds to be unreasonably high or low as to be detrimental to 
the commerce of the United States .”

Well now, when that shipp ing bill was before the Congress there 
never was any request by the Preside nt to be given power to veto over 
these maritime  shipping rates, and for myself, I just don’t understand 
why the President should have any authority to consider the matter of 
rates on aircra ft.

Mr. Chayes. Well, I would first argue that  the  tradition, of course, 
has been different in the air tran spo rt area.

In the 1958 act, and before, the Presidential review and approval 
power has always been included. I th ink that represents a recognition 
by the Congress that  foreign policy elements may enter into air nego­
tiations  in a ra ther  different way th an they do into the maritime area.

As you know in the maritime area we star t from a premise of an 
industry tha t is internationally , at least, unregulated. It operates on 
a regime of freedom of  the seas. There aren’t bilateral agreements 
governing the access of merchant marine to each other’s countries, and 
so you had a quite different history than here.

Secondly, in most cases as fa r as airc raft are concerned, in most 
cases abroad, the airline in one way or another is a government cor­
poration  or a government agency, and is used by governments for 
governmental purposes in a rather different way than is the case on 
the maritime  side.

In any event, it  has seemed both  to the Congress and the executive 
branch from the beginning that  air  agreements and permits under 
them were so intimately linked with foreign policy tha t an occasion 
should be preserved by statute, and Congress has done this, an occasion 
should be preserved for Pres iden tial review of Board decisions to see 
that those decisions are not in conflict with overriding objectives of or 
of considerations of foreign policy.

Mr. Schenck. Well, I would suggest, Mr. Chayes, tha t under the 
very wise leadership of the former beloved Speaker of this House of 
Representatives, the late Speaker Sam Rayburn, the regula tory agen­
cies were developed and set up. These regulatory agencies are arms of 
the Congress and it would seem to me they should be kept tha t way, 
and therefore, speaking for myself alone, I  would certainly hope tha t 
this amendment placed in the bill by the Senate in its bill of 1540 would 
remain in the bill.

I think  there is every reason why it should remain in the bill, and 
I cer tainly hope it will remain in the bill. Speaking for myself, I feel 
sure this will be my position. I think  my friend and colleague. Con­
gressman Springer, developed a great deal o f information the other
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day along this same line of thought, and was unable to procure what 
to me at least was a satisfactory  answer as to what we get as the 
United States in exchange for giving in so many times on so many 
questions. Afte r all we are interested in the United States first, what 
we in the Uni ted States  get out of these so-called diplomatic negotia­
tions and agreements.

Th at is all 1 have, Mr. Chairman.
Mr. Ciiayes. I would only say to that,  Mr. Schenck, that 1 agree 

that  the regulatory agencies have been established on the basis of dele­
gations from the legislature and as independent regula tory agencies, 
which makes them independent of the executive branch. But, the 
Congress has recognized from the beginning tha t in this case, where 
the agency is entrusted with dealing with matt ers having impact 
abroad, and potentially involving our foreign relations, Congress has 
established a cooperative arrangement between the executive branch 
and the regulatory agency so that the two sides can go forward to­
gether as they must in areas affecting foreign policy.

I don't think the Board  has urged that  its judgments on technical 
matte rs should be permitted  to stand if the President on his much 
broader appraisal of the national interest, of the entire national in­
terest, decides that those judgments might conflict seriously with the 
overall national interest.

I don’t think the Board would put itself in the position of saying 
that its judgment should stand against that kind of decision of the 
President in this kind of situation.

Mr. Schenck. Mr. Chaves, may I just make thi s one further state­
men t: My position, as I have indicated, has no relation to any person­
ality  of any President or any party  that the  Pres ident might represent 
at any given time.

As a matter of policy, I think the Congress must retain the auth or­
ity granted to it under the Constitution, and I think as long as the three 
separate coequal branches of the Government operate that way, that  
we will continue to have a grea t Government.

But just the minute tha t they begin to encroach upon one another 
we are in danger of losing much that has meant a great deal to many 
people.

Thank you, Mr. Chairman.
The  Chairman. Permit the ( 'ha ir at this time to recognize the new­

est member of this committee, Mr. Fred B. Rooney, of Pennsylvania, 
who has recently become a member of the committee, and I  believe this 
is your  first visit. Mr. Rooney, isn't it ?

Mr. R<x>ney. Yes, it is.
The C hairman. At least during my attendance it is.
Let me on behalf of the committee extend to you a cordial welcome. 

We are honored and happy to have you become a member and to 
have you share with us the responsibilities, tremendous as they are, 
and in many instances our joy and pleasure.

Mr. S pringer. May I say for the minority , we are glad to have Mr. 
Rooney with us.

Mr. Brotzman. T would like to welcome Mr. Rooney who is seated 
by me also.

The Chairman. I think in view of this appropr iate  recognition, it 
would be proper to recognize our colleague, Mr. Rooney, for any ques-
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tions that he might have at this  point. I am sure my other colleagues 
on the  Democratic side would not mind me skipping  over them at th is 
thne.

Do you have any questions you would like to ask of this witness?
Mr. Rooney. No, except, M r. Chairman, I am very happy  to have 

been appointed to this committee. This was my first, choice when I 
was elected to the Congress in that  special election in Pennsylvania 
last July, so I  deem it  a p leasure, and certainly an honor to serve on 
this  committee, certa inly with a fine and distinguished chairman such 
as yourself.

I would like to make one interesting side note here this morning. 
T chartered a plane to fly down to make this  10: 30 committee meet­
ing. So I  might say that I  am s tart ing  otf with a chip on my shoulder 
with the air  transpo rtation service we have at the Allentown-Bethle­
hem Airport,  so it will be interes ting to watch the developments of this  
committee.

The Chairman. I am reasonably sure tha t the comment will get 
through to your transportation people.

Mr. Younger.
Mr. Younger. Thank you, Mr. Chairman.
However, the hearing today is on international air  traffic and I 

am sure tha t we cannot consider your Sta te a p ar t of the internationa l 
field.

The Chairman. Oh, yes, it is, all States are par t of it.
Mr. Younger. Except  Arkansas.
Mr. Chayes, the th ing that bothers me in this whole procedure, and 

has for a long time, is the fact th at  the State  Department used these 
situations as a par t of thei r foreign policy, and this does not refer 
in any sense to politics, because the first introduction T had to this 
field was under the Eisenhower administration when the State D epart­
ment had recommended, the gra nting of a route to the Mexican airlines 
from Mexico City to Los Angeles but refused to g ran t a l ine from Los 
Angeles to Mexico City for one of our carriers, and it wasn’t until 
the entire Californ ia delegation, and our colleague, Mr. Moss, T think, 
will recall this, when we got the  State Department up before our 
delegation that we finally prevailed upon tlie State Departmen t to 
consider the gran ting  of a route to an American carrier.

Now, th at is the thing  tha t has bothered me all the way through. 
Very frank ly, now you can talk  a ll you want  to about the advise and 
consent of the President but the President  can’t make a decision on 
anything  except on the information tha t comes to h im from the State 
Department so far  as the foreign policy is concerned.

So, he is tied  in there. That is the  thing I thing is wrong with this 
whole situation is that the State Department has assumed unto itself 
the righ t to determine routes and everything else, and we allow the 
foreign governments to kick us all around as they  did last year.

They can determine what we have to do, but  we accede to anything 
that they want.

How are you going to  prevent that  without giving  a full righ t to 
the regulatory  agencies w ithout tampering  with the situat ion so f ar 
as the State Department is concerned.

Mr. Chayes. Well. Air. Younger, I, of course, would appra ise the 
performance of the  Department a littl e differently th an you do. It  is
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true tha t the Department negotiates the route agreements, and in 
order to get routes from other people you have to give routes. That 
is the fundamental fac t about the structure of our air route agree­
ment. We can’t have the French to agree to our flying to Paris, let 
us say, unless we agree to  the French flying to New’ York.

So, we bargain  with these other countries and although we head the  
delegations, the U.S. position at those conferences is not established 
by the  State Depar tment. It  reflects consultation and agreement with  
the Board, and i t reflects consultation with the carriers.

I have reason to believe, for example, tha t as to  our French agree­
ment, our agreement with France, the carriers a re very satisfied with 
it and are very satisfied that we have a favorable agreement with France 
so far as our interests are concerned.

The same, I think, would be true in other parts  of the world.
I think you have to recognize tha t when we baragin with other 

countries, we are barg aining not only for routes but we have certain 
principles particularly about capacity tha t we are interested in gain ­
ing acceptance for.

We are for, as you know, the freedom of the carrier to determine 
its own capacity offerings without the necessity of a pre judgment by 
any governmental body and especially by any governmental body 
abroad.

Most other countries are at least not as sympathetic to this kind of 
approach as we are. Since our carriers are better competitors, most 
other  countries would like to  impose capacity limitations. So we are 
bargaining not only for routes but we are barga ining  for capacity 
principles which agree with our notions of competitive activity on 
these routes.

So that  we have a lo t o f th ings tha t we have got to win from these 
partners tha t we have, and they are partners because you can’t run 
an airline unless you have got someplace to run it to.

The other thing  I  would mention is last summer’s controversy, and 
I would like to state there tha t the Department at the very end when 
the British said they would confiscate planes of our carriers if they 
landed contrary to the Briti sh order, we said we did not think it was 
necessary for our carrie rs to undergo tha t hazard  of violating  a foreign 
law and subjecting themselves to foreign prosecution in order to main­
tain  our  position.

Nonetheless, I thin k the record is very clear that, the Department 
supported the Board and  the U.S. carriers  fully  in thei r campaign for 
lower rates.

I testified before the Senate last year  tha t if we had had rate au thor ­
ity of this  kind we would have been prepared to use it  no matter what 
the British said, and I testified that  we had used every weapon tha t 
we then had, and that the Department and the Board were togethe r 
right down the line in tha t controversy except we just ran out of am­
munition because we didn ’t have this kind of authority.

Now, in candor I have to say there may be situations when some 
sort of foreign policy objective is so impor tant that  it ought to be 
given recognition in the  patte rn of our air  routes or in other aspects 
of our inte rnational  a ir policy.

I am sure just as the  Congress would not want  the President’s 
judgment on technical issues substituted for the Board’s so the Con-
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gress would not deem tha t the Board had the expertise necessary to 
make those occasional foreign policy judgments in which one finds 
tha t foreign policy interests override the pa rticu lar technical decision 
made by the Board.

Finally, I would like to comment about this point: You say tha t 
the P resident depends solely on the information  he gets from the Sta te 
Department.

Again, le t me make clear that, as you said, this is not a partisan prob­
lem, it is a problem that  goes through adminis trations  under both 
parties. But it is not true that  the President must rely only on the 
information he gets from the Department .

As you know, he will get inform ation from the Board, he will get 
information from the carriers, he is likely to hear from h is friends  on 
the Hill, and so he has a p retty  broad sense of what the problems and 
questions are,  and at least du ring  the period tha t I have had any ex­
perience with it, the President is not satisfied to take a package that 
is served up to him and just tre at that  as containing everything. He 
usually asks questions and sets new inquiries in train, and tries to in­
form himself actively instead of jus t sitting back and waiting to see 
what is served up to him.

So, I  think the Presiden t has a pret ty broad access to information 
about the considerations that affect his review author ity.

Mr. Younger. I am wondering if  you want to  leave a statement in 
the record that you made a while ago if I understood you, you said 
when the Brit ish notified this Government tha t they would confiscate 
any planes which landed in Eng land  at the time of the controversy 
last year that you advised the airlines that  i t was a hazard  t ha t they 
shouldn’t take.

Is tha t a correct statement ?
Mr. Chayes. Tha t is correct, sir.
Mr. Younger. Tha t is all in God’s world that this country did in a 

case of that kind ?
Mr. Chayes. No, sir. We were engaging in constant pressures and 

constant negotiations.
Mr. Younger. Now wait a minute.
Now, if any Government says to  us if we land in their country  and 

they have routes over here tha t our planes will be confiscated, you 
don’t take a counterposition and say, “All right,  if that, is the way 
you want to do any planes th at you send over here will be confiscated 
also.”

Mr. Chayes. Well, Mr. Younger, we were advised by the Board, 
and I think it is correct, tha t we do not have the domestic author ity 
to do that . We don't  have, the Board or the Department, or the 
President, doesn’t have any delegated authority from Congress to 
confiscate the planes o f a foreign carr ier tha t lands here under those 
circumstances.

One of the effects of th is bill will be to give us au thori ty to suspend 
a rate under those circumstances.

Mr. Younger. Tha t goes beyond any power tha t is in this bill, in my 
opinion. You mean to say tha t th e P resident doesn’t have inherently 
the power to do those things ?

Mr. Chayes. No, sir, he does not have the power to seize private 
prope rty when it lands in the United States.
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Mr. Y ounger. If  our p roper ty is seized ?
Mr. Cha yes. No, sir, he does not.
Mr. Y ounger. And  it has never been done in the history of this 

country ?
Mr. Cha yes. I  can’t say tha t it has never been done but I believe 

tha t if i t were done under circumstances of this  kind, the owner of the 
property would be in  court the next morning and get it  released.

Mr. Younger. And we couldn’t go in to E nglan d and get our prop ­
erty  released {

Mr. Chayes. No, because the British have both domestic authority  
and authority under the  agreement to do so. We have authority under 
the agreement to act; that is, we have au thority insofar as the B ritish 
are concerned, but we have no author ity in the executive branch or 
the CAB delegated from Congress under our constitutional system 
which authorizes us to suspend routes or to suspend flights ami then 
enforce the suspension.

Tha t is one of the things  that this bill will give us.
Mr. Younger. Did you say tha t we have, under special agreement 

with the British we do have, the authority ?
Mr. Chayes. No, s ir;  there are two problems. There is the  prob ­

lem of the authority at international  law; tha t is, the au thority  vis-a- 
vis our foreign par tner, what complaint can be made if we seize.

Now’, under the agreement in the circumstances th at prevailed last 
summer, where we were dissatisfied with the Brit ish higher rate , if we 
had had the domestic power to suspend the ra te, the Bri tish could not 
have complained because the agreement in subsection (f) of the rate  
article says tha t that  is the way each country may act in case it  is 
dissatisfied with the rate. Each of us agreed with the other tha t if 
the other suspended our flights because it was dissatisfied with the 
rate  we would not object, we would go into consultation or arb itration.

But as you know, we need more than that.  We need some auth ority  
by which the Pres iden t or the other members of  the executive branch 
or the CAB can act domestically that our cour ts will recognize. This  
was exactly the discussion we had last year in the Senate committee 
w hen both the CAB and the Department and ul timately the committee, 
I think, agreed there  w’as no authority under domestic law- authorizing 
the President to do th is and, therefore , there w’as no w7ay in which we 
could have suspended those flights. Of course, seizure and action of 
tha t kind is really enforcement of a suspension order. That is the 
way it w ould have happened on the other side as well.

Mr. Younger. So your position was tha t when the Briti sh issued 
tha t order then you said to our carriers, “That  is a hazard you shouldn’t 
take so don’t make the tri p.”

Mr. Chayes. Well, we didn 't do tha t unti l the very last second 
because-----

Mr. Younger. It doesn’t make any difference w hat time it w as done, 
tha t is what you said, is that correct ?

Mr. Ciiayes. Well, I think it does make some difference, sir. We 
did say that,  yes, but only afte r w e had made very g reat efforts which 
came close to being successful, to break up this  European combina­
tion and secure the ability of our carriers to fly to some European 
countries. Because notice, if the French  had  not gone along w ith the 
British, we could have flown to Paris a t the lower rate, and the  Br itish



AMEND ING FEDE RA L AVIATION ACT OF 195 8 181

would have been out of it because they couldn 't have maintained the 
higher rate if we were able to fly elsewhere in Europe at the lower 
rate.

But what happened in the end was tha t all the  Europeans lined up 
in favor of the higher rate. We had hoped that  we would be able to 
break up the group and until  the last minute it looked like there was 
hope for  that.

At the very last minute the European  group solidified and we said, 
and I think right ly so, tha t under  those circumstances, as you say, the 
carriers were under no obligation to accept the hazard of criminal pen­
alties and heavy financial losses to fly in and test those regulations.

Now, if we had had this bill that  situation would never have arisen, 
because then we would have been not under subparagraph (f) of the  
rate article but subparagraph (e) of the rate  article in which we would 
have had the power to set the rate , we would have set it and they would 
not have had the international authority under  the agreement to sus­
pend the rate.

So, they would have had to let our planes keep flying and, as I testi­
fied hist year, if we had had this author ity last year, we would have 
used it.

Mr. Younger. In your opinion on the suspension, is it more ad­
vantageous to the United States or  to the British.

Mr. Chayes. Well, in my judgment it is better i f we can use the other 
weapon, that is the weapon to set our rates-----

Mr. Younger. Mr. Chayes-----
Mr. Chayes. Perhaps I don’t understand your question, Mr. 

Younger.
Mr. Younger. You do, bu t you want  to go all around Robinhood’s 

barn  to answer it. I asked you a clear question: In  your opinion, just  
your opinion, if you don’t want to express it, tha t is all right,  which 
country has the greatest advantage in the suspension, British or the 
United States?

Mr. Chayes. If  we both suspend, you mean i f there is mutual sus­
pension, and thus that kin d of  deadlock. Tha t it  is hard to say. There 
is a deadlock in tha t situation, and you have to go to arbitration or 
consultation as to an appropriate rate, and our carrie rs are unable to 
fly, since they have the  greater part of the traffic, than the British  do, 
it seems to me a mutual suspension might damage our situation  worse 
than it does the British.

Does that answer your question, sir?
Mr. Younger. I can well understand the confusion t ha t the Pres i­

dent has in basing his recommendations.
That is all, Mr. Chairman.
The Chairman. Mr. Moss?
Mr. Moss. Mr. Chayes, as I  read (f) we were not without au thority 

last year, were we ?
Mr. Chayes. Well, I  have t ried to explain tha t before. Let me try  

to see if I  can clarify it because there seems to be some confusion 
about it.

As you know, in our system we need both a uthority unde r domestic 
law to take action. The Pres iden t seizes, or the CAB or the FAA  
seizes an airplane, the owner of the airplane  can go into court-----
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Mr. Moss. I  recognize the authori ty to seize or to confiscate property 
would be subject to review by the  courts and there would be the ques­
tion of taking the property withou t jus t compensation.

Mr. Chayes. Or without legal autho rity  to do so.
Mr. Moss. Or  without legal autho rity.
But  under  (f)  the contracting pa rty  raising  an objection, and we 

did raise an objection-----
Mr. Chayes. Tha t is right.
Mr. Moss (continuing).  Is then free to take such action as may be 

necessary to prevent the rate from becoming effective.
Mr. Chayes. It  is free-----  *
Mr. Moss. Therefore, we were under the agreement free to take 

action; the action we could take would be the action permitted by law.
Mr. Chayes. Tha t is exactly correct. We were f ree so fa r as the 

Brit ish were concerned to take whatever action the President  was *
authorized  to take under domestic law. Tha t is exactly correct, sir.

Mr. Moss. And so that without necessarily wheeling into effect para­
graph (e) we could vote authority  to the Government to act when 
conditions arise under (f) .

Mr. Chayes. Yes.
Mr. Moss. That is a possible alternativ e here to any of the items 

being discussed at this point.
Mr. Chayes. Yes; tha t is the alternative  embodied in the alternative  

bill, II.R.  1716; yes, sir.
Mr. Moss. Wh at you wrant  is to have authority which conforms to 

the agreement itself and avoids these very extreme showdowns which 
appear to be about the only means of dealing with problems similar 
to last year’s under (f ).

Mr. Chayes. Well, the problem is twofold. We want to try  to 
avoid the showdowns by having the  authority and we want to be in 
the strongest position to implement our policy and to support our own 
interests if  the showdown occurs.

Now, if we only have what is in 1716, all we can do is make this 
mutual suspension. As I  suggested to Congressman Younger, under 
those circumstances we have got a deadlock in which our rates are 
not in effect, our lower rates are not in effect, and our planes are not flying.

Under the authority provided in H.R. 6400, we would be able to be 4
under (e) in which case we could set the lower ra te and our planes 
would be flying at the lower rate pendin g the resolution of the dispute 
by consultation or arbitration or  whatever.

The Chairman. Will the gentleman permit this in terrupt ion at this  
point ?

Mr. Moss. Certainly , Mr. Chairman.
The Chairman. There has been a great  deal of conversations and 

questions going back and for th and this record is g etting  p retty full 
with it.

It  seems to me the implication is th at there is no authority f or any­
body to act if tha t kind of a situa tion exists under the present law.
Well, paragraph  (f ),  I will reiterate it, has been said over and over 
and over again, of the Bermuda-type  agreements as an example with 
the United Kingdom, provides should tha t condition arise tha t the
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country objecting may take such steps as it may consider necessary to 
prevent the inauguration or continuation of service in question at  the 
rate complained of.

Now, tha t is the situation, isn ’t  it ?
Mr. Chayes. Air. Chairman-----
The Chairman. Well, is it or not?
Air. Chayes. It  is not  the  s ituation tha t either confers authori ty on 

the Pres ident  or the CAB to take any action.
The Chairman. I am not asking about what action to take. I am 

asking if tha t isn’t a correct statement of what  the existing  agree­
ment is.

Air. Chayes. Tha t is the language of section (f) of the existing 
Bermuda rate agreement; yes, sir.

The Chairman. All right .
Tha t being true, and sliould it develop t ha t such a controversy be­

tween, as an example, the Unite d Kingdom and the United  States could 
occur, could not the Civil Aeronautics Board with the approval  of the 
President, then cancel the a uthority of the foreign planes to serve the 
par ticu lar area or to continue service in this country ?

Mr. Chayes. AVell, the only section under which i t might is 402, and 
both the Board and the Department, other legal officers in the Govern­
ment, have agreed tha t they couldn’t act under  402 in these circum­
stances.

The Chairman. Why couldn’t they act? Section 402 gives ample 
auth ority to the Board to modify or change.

Mr. Chayes. AVell, the argument tha t was made las t year is t hat  
you couldn’t use 402 as a sort  of backhanded ratemaking  author ity, 
which is what  would be involved here, when Congress had deliberately 
withheld d irect ratemaking authority.

In  other words-----
The Chairman. I think you have got two things to consider here— 

Mr. AIoss, I don’t want to ue your time—I think you have got two 
things  to  consider here. The question Air. Younger asked you is one 
thing,  and the question of rates is another  tiling.

Now, the question of rates comes into play under article (f) of the 
Bermuda agreement, and when it  reaches the point that the  contracting 
par ty raises such objection to  the rate, then another authority  comes 
into play. You may then take such steps th at you consider necessary 
to prevent the inauguration .

Now those steps then give the  authori ty, under  section 402, if the 
Board felt tha t it wanted to do  something about  it, because parag raph  
(f ) of 402 gives the Board the author ity to modify, suspend, or revoke.

Mr. Chayes. Well, Air. Chairman, perhaps  you had better-----
The Chairman. You are fam ilia r with that provision, aren’t you?
Air. Chayes. I am fam iliar  wi th it.
The Chairman. It seems to me you are g ettin g this record full of 

information tha t is erroneous insofar as I am concerned about us not 
being able to act or having  authority  to act if we come down to it, under 
the present situation.

Mr. Chayes. Well, Air. Chairman-----
The Chairman. Now, so fa r as going out and seizing an airplane 

and destroying it and all like tha t, I don't think tha t the Board or
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anyone else, the President, would have authority  to go out and just  
arbi trari ly seize property  and do something with it.

But if the Board could suspend, if it is necessary, could revoke, if 
necessary, and if the articles  of agreement with the country provided 
for it, 1 don't know why you argue so much here you don’t have what 
I think  you ought to use and let the people know i f they are going to  
impose on us then we have got a Board that  is backed up by the Sta te 
Department and the President, and th at you are going to do'something 
about it.

Mr. Chaves. Mr. Chairman.  I  would like to respond briefly if  I  can 
but perhaps you had best examine the Board on th is issue because they 
are the basic judges of their  own authority.

The Chairman. Well, I don’t want you to clutte r this record up. 
though, with informat ion that  the Board doesn’t have the author ity to  
act, that is the point I am making as to what you are doing here.

Mr. Chaves. I am saying only tha t the Board  takes this position 
also, and gave us this advice with which I must say we concurred. Our 
reading  of the statu te is the same. The argument is tha t if you are  
going to use 402 to suspend a permit on the ground that  you are dis­
satisfied with a rate, then-----

The Chairman. No, sir;  T don’t want the record to say that  I am 
indicat ing tha t it is being done on the basis th at you are dissatisfied 
with the rate.

Mr. Ciiayes. But tha t is the only authority tha t (f) gives you to 
do so.

The Chairman. No, sir ; you are exactly wrong.
If  1 can read Engl ish then the m atter  comes to the point where th e 

article or the  agreement is broken, and when the agreement is broken 
over the rates, then the authority of the Government comes into play as 
to what it is going to do with reference to whether or not the agreement 
is in effect any more.

Mr. Ciiaves. Well, no, sir-----
The Chairman. When  tha t comes into play you have got an entirely 

different situation.
Air. Chaves. No, sir ; there is not question of  denouncing the agree­

ment.
The provision (f ) says, if one of the contracting parties is d issatis ­

fied with any new ra te proposed by the carriers of the other pa rty  it 
shall so notify the other  party, and they shall endeavor, to reach 
agreement on the appropr iate  rate.

In  the event tha t no such agreement can be reached prior  to the 
expiry of such 30 days, the contracting party  raising  the objection to 
the rate may take such steps as it may consider necessary to prevent the 
inauguration or  continuation of the service in question at the rate  com­
plained of.

So tha t the argument—I believe i t is the position tha t the Board  
takes. I think it is the  position tha t we have taken—is th at if you 
would suspend on the basis of dissatisfaction with  the rate, which is all  
the authority tha t the  Bermuda articles give you, it is a backhanded 
way of regulating rates.

The Chairman. I don’t want to take any more of Mr. Moss’ time but 
I didn’t want to just  s it here and let th is record go on and on and on
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through you tha t it was adm itted by everyone we had no au thori ty to 
do something about it.

I am inclined to think tha t the industry is correct in its a ttitude on 
it, tha t there is authori ty to do something about  it. However, i f the 
administering  board takes the position it doesn't have, maybe we had 
better tr y to give them something to do it.

Mr. Moss.
Mr. Moss. Mr. Chairman, I find this ra ther  a complex question my­

self. I think that (f) contemplates an action by any government and 
tha t is clearly authorized under the agreement, the question goes as to 
whether or not it  is authorized under the laws of that  na tion and tha t is 
a consideration apar t from the agreement, and it is th at type of au­
thority tha t we should examine here as it relates to the agreement.

It  is your feeling that  402 was author ity granted for the issuance 
•of certificates and not for the fixing of rates, and tha t position is con­
curred in by the Board, and as a m atter of fact, it was on the basis of 
the Board’s inte rpreta tion of it s author ity under 402 tha t the Depart ­
ment of State agreed or  at least that was the advice of the Board to 
the Department of State, tha t they did not under 402 have authority 
to act in the instance of last yea r because it was not intended by the 
Congress that that constitute a nitemaking authority .

The Chairman. Since we are discussing this, and we a re talking  
about 402, I  think if the gentleman will permit, I would like to read 
this provision of 402 into the record right here.

Mr. Moss. I think i t would lie important. Could I  just proceed for 
a moment furthe r?

The Chairman. Yes; all righ t.
Mr. Moss. Now, as to the action taken by the British Government, 

our Government would insist th at that  action be an action lawful un­
de r their  laws, would it not ?

Mr. C hayes. Yes, sir.
Mr. Moss. If  their laws did not permit confiscation of our airc raft  

under those conditions we would insist tha t it was an illegal act.
Mr. Chaves. Yes; and we could contest it in the  B ritish  courts.
Mr. Moss. As they could contest any action taken by us in the courts 

of  the United States ?
Mr. CiiayeS. Yes, sir.
Mr. Moss. We are not here discussing the extreme power of a sover­

eign in a mat ter of international dispute but rath er action consistent 
with an agreement, while preserv ing the agreement to continue in 
etfect any benefits mutuallv received under the agreement.

Mr. Ciiay es. Yes, sir. We are discussing an agreed way of resolv­
ing rate  controversies between the  two par ties to the  agreement. Tha t 
is exactly what subsection ( f) is.

Mr. Moss. If  we should amend 402 or some other section of the act 
.•and say u nder conditions ar ising  from a disagreement that the CAB 
or some o ther agency of government was authorized to then suspend 
a certificate for these reasons rather  than for reasons of rates tha t 
would be appropriate  under the agreement.

Mr. C hayes. Yes. Then we could have acted under section (f) of 
the agreement or could act in the  futu re in a simila r s ituation to sus­
pend service at a rate with which we were dissatisfied.



186 AMENDING FEDERAL AVIATION ACT OF 1958

Mr. Moss. Now, Mr. Chairman, I  yield to have 402 read.
The Chairman. The reason I  think it is important is because of the 

position which Mr. Chayes takes as the position of the S tate  De part­
ment, and the position tha t has been taken by Mr. Boyd, Chairman 
of the Civil Aeronautics Board. Wi th reference to foreign air  car­
riers 402 provides :

No foreign  air  carrier shall engage in foreign air transporta tion unless there  
is in force a  permit issued by the Board authorizing such ca rrier  so to engage.

(b) The Board is empowered—
This is (b )—

to issue such permit if it finds th at such carr ier is fit, willing and able properly 
to perform such air  t ransportation  and to conform to the provisions of this act 
and the rules, regulations, and requirements of the Board hereunder, and—

I  say this with emphasis—
and that such transpor tation will be in the  public interest.

(f) Any permi t issued under this section may be altered, modified, amended, 
suspended, canceled, or revoked by the Board whenever it finds such action 
to be in the public interest.

I t seems to me like that is pretty  clean.
Mr. Moss. Of course, i t contemplates a hearing of the suspension 

or revocation. We were faced in the crisis of last year with the need 
to move rather  rapidly. I don’t know whether it would pe rmit sus­
pension finding it was in the public  interest to suspend because the  
other government had suspended, but tha t suspension would be out­
side of this agreement, it seems to me.

Mr. Ciiayes. Well, there are exactly the k inds of  difficult questions 
tha t arise. I don’t want to state for  a minute, Mr. Chairman, tha t I 
believe our interpretation of this  is self-evident. It  is obviously a 
matte r about which competent lawyers can have differences of view, 
and these same differences of view emerged last year at the hearing 
in the Senate.

On the other hand, I think if you examine the section in the light of 
the legislative history of this act, where Congress deliberately withheld 
from the Board  ratemaking auth ority of any kind in this  area, you 
can see the basis for the interpre tation which has been adopted both 
by the Board  and ourselves as to the scope of the authority under 402.

Now, the hearing problem is another problem, although if you ever 
decided that you had this auth ority under 402, I  can conceive that  
you would make another argument tha t you could suspend the permit 
perhaps again st some kind of bond, and then let the hear ing go for­
ward. Th at it was not app ropriate to let transporta tion which the 
Board had  made a pre liminary  determination was against the public 
interest, it was not appropria te to let such transporta tion go forward 
during the long hearing process.

So, that  with some arrangements to protect the interests  of the party 
adversely affected, it might be t ha t you could make a suspension by 
way of interim relief or whatever one might say.

Mr. Moss. And if the courts would permit.
Mr. Chayes. All of this would be subject to full judicia l review. 

There isn’t any question about that.
Air. Moss. On this matter  of the authority of the President, whether 

or not the President would approve in advance a policy of the  Board as
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contemplated under 6400, if disagreement arises, then the  executive 
branch has to move in and undertak e negotiation.

Mr. Chaves. I mean both of the subsections of the rate  article, either
(e) or (f ),  provide th at the controversy will be resolved ultimately  by 
consultation and if that  fails by arbitra tion.

The difference between (e) and (f)  is that it tells you what happens 
while that consultation and arbit rat ion  is going on.

Under (e ), our rates prevail. Und er (f ), either there  is mutual  sus­
pension or thei r rates prevail dur ing  this interim period while the 
controversy is being settled by consultation or arbitration.

Mr. Moss. And that  consultation necessarily is between foreign of­
fices of the governments concerned.

Mr. Chayes. Yes, it is. Traditionally and historica lly it has been 
so. And if we didn’t want it we couldn’t avoid it because the other 
foreign offices, the other government, would insist.

Mr. Moss. I feel tha t the provisions under (e) are by fa r the more 
attractive  and reasonable because it  tends to avoid the extreme prob­
lems which were evident las t year. Those are all the questions I  have 
at this time, Mr. Chairman.

(Discussion off the record.)
The Chairman. Mr. Devine?
Mr. Devine. I have no questions, Mr. Chairman.
The Chairman. Mr. Rogers?
Mr. Rogers of Florida. Thank you, Mr. Chairman.
Mr. Chayes, it  was the argument of the industry,  as I  understand  it, 

tha t they felt actual operation under para graph (f ), presently the case, 
will more easily bring about an agreement for a mutually satisfactory 
rate th an in operating under parag raph (e ).

They make the point, that under paragraph (f) we can take some 
action ourselves. Under  para graph (e) we can’t take action ourselves. 
But in effect we are let ting the action of the foreign government con­
trol  the setting  of the rates  of our own airlines pa rticu larly  in a situa­
tion where you might find this  situation.

If  a foreign airline wanted to reduce rates below the operating 
costs that they would be to our airlines under paragraph  (e) we are 
caught,  they say, because our Government can’t take any effective 
action, and we might be in negotiation for years.

Where under  p aragraph  (f ),  which is presently existing, they say 
our Government can.

What is your comment on tha t ?
Mr. Chayes. Well, the comment is, first, that  it is quite right that  if 

the foreign government has the lower rate  our best tact ic is to  suspend 
just as if  we have the lower rate  the foreign government’s best tactic 
is to suspend.

The history  of this, and it has been an unbroken history since the 
beginning of  civil air activity, is th at  so far  as the countries with whom 
we have Bermunda-rate  a rticles with  the alterna tive between (e) and
(f)  in them, so far as those countries are concerned, they have tra ­
ditiona lly been, on the whole, h ighe r rate countries and we have been 
exercising the pressure for lower rates on the basis of the superior 
competitive efficiency of our carriers.

Now, there are some countries who, on the basis of past experience 
are rate-cutting countries, that  engage in activity which one might
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sometimes regard as destructive ratecutting . They cut the rates to 
such a point that  they are too low to operate at.

Of course, nobody benefits from that, not  the airlines , not the tr ave l­
ing public and not the country. But with those countries, the coun­
tries  that have shown themselves to be willing to engage in th at kind 
of activi ty, we don’t have a Bermuda-rate  article . We either have no 
rate  article a t all or as we are moving forward we are gett ing our new 
rate  article which provides only for suspension.

So, you have got really  to tailor make your  in ternational agreement 
to the kin d of situation  you are expecting.

Where it appears likely that the foreign country,  on the basis of past 
experience may be willing to engage in rate wars, destructive  ra tecu t­
ting, then you want to be able to suspend that rate, and you don’t want 
him to be able to enforce his rate. The way you do that is by get ting 
an international agreement with him that provides only for suspension.

Where, as is the case with major air powers, the major civil inte r­
national  a ir powers, B rita in, France, and the others, where the situa­
tion has been tha t we have been the ones constantly pressing for lower 
rates, then we want to be able to enforce that rate, and not permi t 
them to suspend.

In  each case we then go to the barga ining table, the consultation 
table, in the st rongest position, and maybe if  we have this authority  
and it is known to be in the background, you never have the dispute  
because our negotiators in the 1ATA conference, our carriers, are 
strong enough in the positions they advance to win an agreement in 
the conference, and you never have a dispute of the kind which we 
had last year.

Mr. Rogers of Florida. As I understand it, you are saying tha t your 
international agreements, bilatera l or whatever they may be, are really 
the key to this.

Mr. Ciiayes. Well, it  takes  both. These interna tional  agreements 
are executive agreements and they take implementation because they 
can’t add to the Preside nt’s or the executive branch’s authority inside 
the country. So you have to have the full gamut of authority to im­
plement any situat ion tha t may arise under either of these kinds of 
agreement. At least that  is the position of the  administ ration, and 
tha t is why we put fo rward this bill.

Mr. Rogers of Flor ida.  Can you foresee any possibility perhaps 
BOAC, which is subsidized, is it not, by the Brit ish Government, to 
perhaps start  on a campaign of lower rates ?

Mr. Chayes. Well, of course, I suppose nothing is beyond the bounds 
of possibility. But if you look at the past  history of these carriers and 
the governmental policies toward them which we now have observed 
over a period of almost 20 years, and you can see how that policy re­
lates to the overall interest s of the country and the overall ideas of the 
country, we find that  most of the European governments have ap ­
proached the whole problem of interna tional civil ai r transport, from 
a ra ther  restrictive view.

They have been a fra id—maybe “af raid” is too strong a word—but 
they have been concerned about the competitive effectiveness of U.S. 
lines.

They have, in general, underestimated the size of the market for 
international air  travel.  And as it turned out, as air fares have
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dropped, the size of the market has expanded enormously. So in gen­
eral, a ll of the—I won’t sav ‘‘all,” but  almost all the pressure for lower 
rates has come from our side, from our  side of the Atlantic , against the 
resistance of the major Euro pean  countries.

Mr. R ogers of F lorida . Then you would feel where we are  dealing 
with rate-cutting countries probably it would be better  to operate un­
der paragraph  (f) ; for countries  where we desire to cut rates and 
they don' t particularly it would be better to operate  under par a­
graph (e).

Mr. C iiayes. That is right, and that  distinction is preserved by the 
different bilaterals that  you develop with the different countries.

Mr. Rogers of Florida. Thank you very much.
Thank you, Mr. Chairman.
The Chairman. Mr. Nelsen ?
Mr. Nelsen. Mr. Chairman, and Mr. Chayes, I  have been listening 

with grea t interest to the testimony, and the thin g that  disturbs me 
a lit tle is the fact that I get the impression th at there is a possibility 
tha t the State Department in negotiations might be using the airlines 
as a pawn.

There is that  possibility which has been pointed out in other cases 
dealing with the State Department.

Now. the IATA agreement, the solution was finally reached under 
the terms set forth by the CAB, was it not, pre tty much?

Mr. Chayes. Well, there were no terms set forth by the CAB. 
When we came to the breakdown that we had last summer, about this 
time last year, both the CAB and the Department cooperated in try ­
ing to get together a general conference which could review the rate 
decisions made at Chandler, Ariz., and develop a new one that  was 
more in line with our views of  what was right .

Actually the  CAB and the Department had a unified position going 
into that  conference.

Mr. Nelsen. How long did it take to reach that  agreement follow­
ing the early deadlock ?

Mr. C iiayes. T don’t know exactly. Some change was made, some 
adjustment was made, within a matter  of 60 days or something like 
that.  A final adjustment  was not made until afte r the touri st season 
was over. So our tourists had to take one season, at least of higher 
rates going to Europe.

Mr. Nelsen. You indicated tha t had the authority  under  6400 
been in your hands in your earlie r agreement could have been reached. 
Sixty days is not a long time in the process of negotiation when deal­
ing with governments.

Mr. Chayes. It  is not only an earlier agreement could have been 
reached. We could have required our rates to go into effect while 
these negotiations  were going on;  tha t is, instead of flying at the 
higher rates during the course of negotiations, which is what we did, 
we would have been flying at the low rates that we wanted, and our 
carrie rs wanted, during the course of the negotiations.

Mr. Nelsen. Normally do you feel that  the ratemaking  examina­
tion should be with the CAB ?

Mr. Chayes. Oh, yes, and there  is nothing in th is bill tha t changes 
that,  sir.

4 6 -4 0 9— 65—— 13
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Mr. Nelsen. In  your statement on page 2 you say:
Id eall y  we  wo uld like  to  be  in a po si tio n to  su sp en d any  ra te s  which  th e Civ il 

A er on au tics  B oa rd  det er m in ed  w as  de st ru ct iv el y low and  a t th e  same tim e we 
wou ld  like  to  ha ve  th e pow er  to  se t ra te s low  en ou gh  to  se rv e th e Amer ican  
in te re st s an d see  th a t th es e ra te s are  put  in to  eff ec t ev en  in  th e fa ce  of  th e  
op po si tio n of  fo re ign a ir li nes and gov ernm en ts.

Then on page 9 you say :
Con se qu en tly —

the first paragraph, quoting—
co ns eq ue nt ly , an y co ntr ov er sy  ov er  a ir  f are s is  l ik ely to  a ri se  to  di pl om at ic  l ev el s 
and  to  sp ill  ov er  in to  a re as of br oa d in te rn ati ona  poli ti ca l co nc ern whi ch  a re  
th e  con st itu tional  re sp on si bil it ie s of  th e P re si den t a lone .

Now, it would seem to me tha t on page 3 you indicate the desire to 
have ratemaking auth ority  and you also imply on page 9 that  there 
could be instances where thi s particular  controversy might have in ter­
national repercussions and, therefore, you migh t want to be in a posi­
tion to negate the position of the CAB.

Mr. Ci iayes. Well, I thin k there is no reason fo r being for presiden­
tial review unless you believe tha t there might be situations in which 
the national interests in a pa rticu lar case as seen by the President from 
his overall position would require such action.

Aft er all, he sees all of the interests of the United States. li e 
doesn’t see it from a partia l view. Because the President from tha t 
position might at some point determine tha t a par ticu lar rate or a 
par ticu lar route or a par ticu lar permit gran ted by the CAB con­
flicted with some over riding  provision of national interest, I think 
that  it is for tha t reason tha t the president ial review is in the act 
already, why i t should be extended to rate  a utho rity if the Congress 
decides to grant rat e auth ority .

Mr. Nei JSEN. Now, in the 1ATA difference of opinion our rates were 
lower and the other countries joined hands to try to force us to a higher 
rate.

Now, there is nothing we in this Congress can do, in my judgment, 
to, we will say, a foreign country tha t might want a rate  higher in their 
country.

The only thing we can do is to exercise pressure in our country to 
gain the result, is that  not true  ?

Mr. Ciiayes. Well, no, because of the provision of  the Bermuda rate 
article. The Bermuda  rate  article says if we have the authority to 
set rates, then when the other country objects to the rate our rate goes 
into effect over the objection of the other  country during the period of 
consultation.

So, suppose this had happened last year, and we had had this au­
thori ty. Our lower rate  would have gone into effect. The consulta­
tions would have begun. The touris t season would have begun at the 
same time. Nobody would have flown BOAC a t the h igher rate when 
they could have flown PanAm at the lower rate during  the same 
period.

Mr. Nelsen. W hen you say “our rate would have gone into effect,” 
you mean it would have gone into effect internationally (

Mr. Chayes. Inte rnation ally  for the New York-London run yes sir. “ ’ »
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Mr. Nelsen. Under the  IATA agreement, if we are in the minor ity 
there how would a m inori ty member of this group  be in a position to 
say, “We don't like the rate, we want i t to stay at this level,” and this 
is done by legislation tha t we propose here.

How can we negate the IAT A agreement by what we might ar ­
bitrarily say and their judgment arb itra rily  say.

Mr. Chayes. Because the  IAT A conference runs on a rule o f una­
nimity.  Uidess there is a unanimous agreement approved by govern­
ments, all governments, then there is no agreement at all. Tha t was 
the situation  tha t existed afte r Chandler. Although our carrie rs 
went along reluctantly in the IATA conference it was not approved 
by governments and there was no agreement as to rates in effect at 
the time. There was simply what everybody, f rom his own po int of 
view, thought the rates  ought to be.

Mr. N elsen. Now, this,  of course, would create a wee bit of an in­
ternat ional problem if we were to arb itra rily  exercise power granted to 
us; so refe rring  again to your statement on page 9, ‘“This may spill 
over into areas of broad in ternational political concern” as pointed out 
now, doesn't it follow th at  if  the President and the State Department , 
if they had the authori ty to act under the terms of this bill, tha t every 
foreign government would immediately go to the President and the 
State Department and sta rt crying on their shoulder about the prob­
lem and you would automatically inher it problems rather than dis­
charge them by virtue  of this bill.

Mr. Chayes. No, sir; because it wouldn't be an a rbit rary  imposition 
of a domestic power. It  would be the exercise of a domestic power in 
accordance with the  te rms of an internationa l agreement to which the 
other side had already  agreed and that  would be the way paragraph (e) 
of the rate article would come into eff ect.

So, just as the  Bri tish  felt no compunctions about suspending our 
rate  last year because they had that  power under the agreement, we 
would feel no compunction generally about order ing our carriers to 
fly at our rate if we had the authori ty.

Mr. Nelsen. If  this proposal is in the interest s of our carriers  as 
has been indicated, Mr. Boyd stated it would be very beneficial to the 
domestic carriers o f our country, how does it happen the carriers are 
not in here asking for this bill ?

Mr. Chayes. Well-----
Mr. N elsen. If  it is so good for them ?
Mr. Chayes. I don’t want to make any statement about the car rier’s 

position. They have stated their  own position here. I believe it is 
in the best interests of the country and it would permit the country 
to act in these controversies more effectively to protect our interests.

Mr. Nelsen. I would like to draw the analogy th at I happen to have 
voted for the Reciprocal Trade  Act and at that time I was assured 
tha t the interests of agriculture would be protected in trade negotia­
tions. We now find this assurance to have been questioned by Senator 
Aiken who pointed out in March of this year that  Englan d, wishing 
to become a member of the Common Market, was faced with the 
problem tha t they could not even take beef from the Commonwealth 
countries who then in tu rn  were looking for a new market. Senator 
Aiken in a colloquy with  Senator Mundt stated  tha t our State De­
par tment intercedes and our Stale Depa rtment people promised
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the Commonwealth countries  tha t if  they would support the effort 
-of England  to join the Common Market we would absorb the imports 
which previously had preference in the United Kingdom.

Now, I can sense the possibility that  our Sta te Department rath er 
than batt ling for these low rates that  you are talkin g about, that  
it could very conceivably put our airlines in a position of being the 
negotiating  pawn in a whole field of interna tional problems.

Mr. Chayes. I suppose  it  could conceivably do so. I don’t think it 
has in the past. I think  on the whole, if you will inquire over the 
20-year period in which these problems have been before us, the 
Department has pressed the interests of American air carriers around 
the world. 1 just last fall myself conducted an arbitrat ion against the  
French under tha t agreement, and Pan American airlines, our car ­
rier  on that route, was the principal beneficiary of our arbitrat ion.

Mr. Tripp e was personally very complimentary  about tha t per ­
formance.

We are going into other arbitrations  and I thin k we have advanced 
the interest of our airlines.

Mr. Nelsen. One point more.
You mentioned in the instance where England  threatened to seize 

airc raft  belonging to our carriers that you were in no position to 
do anything about seizing their carriers.

Under the terms of this bill you could do so. Do you feel t ha t you 
would want power to seize the plane of a foreign carr ier ?

Mr. Ci iayes. Well, I think the point is thi s: We talk about seizure. 
The fact is that what happens first is that the permit is suspended. 
That is what the Brit ish did, suspend our permit or our  authorization 
to land.

Then, if a plane lands  without a permit or without authoriza tion 
then enforcement procedures come into play including seizure. I 
don’t think we would ever have to seize an airplane any more than 
the British  had to seize an American airplane. Because when it 
comes to  that  point,  when there is the suspension, operative under 
domestic law, sanctioned by the agreement, the other country won’t 
fiy just as we would not have flown last year.

Mr. Nelsen. This bill goes furth er than t ha t, does it not ? We will 
say, tha t a foreign government seized the planes and language in 
the law provided that you in turn  could seize the  plane of a foreign 
government, period.

But this goes much beyond that.
Mr. Chayes. Yes. It  goes to the point of making rates because, 

as I have said before, what we really want to do is ge t out from under  
article (f) in which the only weapon is reta liato ry suspensions, to 
resolve the  dispute, and get under our subparagraph (e) of the rate  
article where we can impose our rate  and the other par ty can’t 
suspend.

Tf we were under subparagraph (e) we could fly at our rate  
rath er than have these mutual suspensions.

Mr. Nelsen. No fur ther  questions, Mr. Chairman.
The Chairman. Mr. Pickle, do you have questions ?
Mr. Pickle. Jus t one quick one, Mr. Chayes.
What is the objective of the Board in asking for this legislation 

other than the field of abi lity to fix rates ?
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Are you tryin g to push rates  down? Do you think  if this legisla­
tion, H.R. 6400, were passed, would it b ring cheaper rates?

Mr. Chayes. I think  over time it would. Of course that has been 
the direction of air rates anyway and what we think is that it would 
help in this effort which we believe is in the interests of the U.S. 
traveler , the U.S. car rier and the U.S. Government.

Mr. P ickle. If  6400 were passed then you think  this would lower 
rates ?

Mr. Chayes. I think  what  would happen is tha t the IATA confer­
ence at which our carrie rs meet with other carriers to agree on rates 
would tend to agree on lower rates, yes, because they would know’ if 
they d idn’t we would still have the authority  to enforce the  lower rate.

Mr. P ickle. Then th is bill wouldn’t help in any way to raise nites 
but could lower rates, and that is your objective ?

Mr. Ciiayes. 1 think  it very unlikely that this would ever result in 
any increased rates except in the situation where we are faced with 
destructive rate cutting by a cutrate carrier.

Mr. P ickle. Then your position is tha t you would let the Govern­
ment or the CAB set the ra tes and thus set lower nites, in effect, rather 
than to leave it to the carriers and the  IATA conference.

Mr. C iiayes. No. Our position is tha t the carriers should cont inue 
through the medium of the IATA conference to be the principal body 
for settin g international  rates. But tha t in the event of the breakdown 
of the IAT A conference, which is what occurred last year , in the  event 
of the failure of the IAT A conference to agree to rates, we ought to 
have ratemaking authority so that  we can get our views into play 
rather than  be helpless, as we were last year  which resulted in their  
views coming into play.

Mr. P ickle. We were helpless  for a period of time?
Mr. Ciiayes. Yes.
Mr. P ickle. It came out at the end of the deliberations, it worked 

out satisfac torily.
Mr. Springer. Would the  gentleman yield ?
Wouldn't this have a tendency, counselor, if you w ant to make an 

agreement—I am talking  about a diplomatic agreement.—the best thing 
in the world you could indica te to Brit ain or France  or anyone else 
involved is “Don’t  agree to anything  in IAT A and we will make the 
agreement between the two State Departments."

Mr. Chayes. No, I don’t thin k, sir. th at tha t is correct. I think  the 
IAT A conference machinery is so well established and so tradit ional 
among the carriers that  it is ju st got to be the main ratemaking body. 
We couldn’t possibly negot iate bilateral ly rates all over the world. 
There just isn't any possibility of doing that .

Mr. Springer. Certainly not. I would say 90 percent of the rates 
would be set by IA TA,  but at least 10 percent that  were crucial, the 
easiest thin g for Britain or France  would lie to say, “We are going to 
take it up with the State Department because we think we can get a 
lietter deal from the State  Department than IATA .”

Mr. Chayes. I think it would have worked differently.
If the IA TA conference had known we had th is au thor ity and there  

was a real chance that the lower rate would have been imposed in de­
fault  of  an agreement, we would have gotten a better deal a t Chandler 
than we got and the Board would have been able to accept that deal.
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Mr. Springer. All right . In th at same vein, isn’t it possible to exert 
pressure on your own carriers under those circumstances bv virtu e 
of the fact you have th is diplomatic maneuver which could ult imate ly 
end in and which is power to do the very thing which those people may 
not want to do but you can force them into doing?

Mr. Chayes. Well, in the end i f you have ratemaking authority— 
and remember the initial  ratemaking authority  is to be made by the 
Board on the basis of a record afte r hearing  of all interested parties, 
so it is not the State Department that  makes rates under any circum­
stances or the President  who makes rate s; what happens is the Board 
develops a record, a rate emerges; at the end of th at the Presiden t may 
or may not approve the  rate if 6400 goes into law—well, if I  were rely­
ing on this kind of a process, if I were a foreigner I would much 
prefer to stick to the IATA conference and tha t is what I think they 
will do. „

Mr. Springer. That is all, thank you, Mr. Pickle.
Mr. P ickle. Well, the net effect of it is you want 6400 because you 

think  that th is would push the prices down ?
Mr. Chaves. We think  it would reinforce-----
Mr. P ickle. And you would ra ther  the State Department directly  

or indirectly <o have that  part in establishing those lower rates rather  
than leaving it to the TATA conference ?

Mr. Ciiayes. We would like the Board to have the power and we 
think  that power in general would be directed in the direction of lower 
rates on a sound economic basis, of course.

Mr. P ickle. And you want the Government to establish the rate 
rather than let the carr ier establish it?

Mr. Ciiayes. No, as I say, T still think that  the way this would work 
out—and T think, it would be useful for the committee to question 
the Board about this —I think the wav this  would work out is tha t 
the TATA conference would continue to meet just  as it did before. It  
■would usually reach an agreement. When it reached agreement the 
Board would approve as it has in the past. Tf it failed to reach an 
agreement, or if  because the situation as it has developed at Chandler 
there was no agreement or the agreement was outside the limit that  
the Board thought was appropriate  then the Board could move in with  
this ratemaking power and establish the rate. But i t would be a back­
up power, not a front line power, a backup power. <4

Tn general, the ratemaking process would be much like it  is now 
except standing behind the American car rier  at the IAT A confer­
ence would be the Board with this authority.

Mr. P ickle. Well, T venture it would be such a backup power t ha t *
the thre at of it would almost make negotiation pointless a t times. But 
tha t is apart from the hearing.

That  is all, Mr. Chairman.
The Chairman. T think  Mr. Springer has a good many questions 

and Mr. Brotzman has some questions.
We will recess until 3 o’clock.
(Whereupon, at 12:15 p.m., the committee recessed to reconvene at  3 

p.m.. the same day.)
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AF TE RN OON SE SS IO N

The Chairman. The committee will come to order.
Mr. Spring er, you may proceed.

STATEMENT OF ABRAM CHAYES: ACCOMPANIED BY ALLEN R. 
FERGUSON AND ALLAN I. MENDELSOHN— Resumed

Mr. Springer. Mr. Chayes, do you now want to shift, primarily from 
(f) to (e)—that  is the legislation you are requesting?

Mr. Ciiayes. We want to be able in those cases where we have Ber­
muda-type art icles to operate under subsection (e) ; yes, sir.

Mr. Springer. Let me read from (e) :
If agreement has not been reached a t the end of the  thirty-day period referred 

to in paragraph (c) above, the proposed ra te may, unless the aeronautica l au­
thorities of the country of the air car rier  concerned see fit to suspend i ts opera­
tion, go into effect provisionally pending the  settlement of any dispute in ac­
cordance with the procedure  outlined in para graph (g) below.

Now, let me ask you about these words:
Unless the aeronautical  au thorities of the  country of the air carr ier concerned 

see fit to suspend its operation.
Wha t country does that refe r to ?
Air. Chayes. I think that means the  count ry proposing the ra te, not 

the country  objecting to the rate.
Mr. Springer. Are  you sure ?
Mr. Chayes. Yes, sir. Otherwise, there  would not be any differ­

ence between (e) and (f) .
Mr. S pringer. It  is not possible, then, in the instance in which you 

have the Chandler rates, for England  to  suspend those rates?
Mr. Chayes. Not under (e), sir. If  we had been opera ting under

(e) -----
Mr. S pringer. They cannot do it  under (e). Can they do it  under

(f)  ? .
Mr. Chayes. They can do it in the situation in which we have to 

operate under ( f ) ; yes, sir.
Air. Springer. Now, under (f ), it s ays:
It  is recognised tha t if no such agreement can be reached prior to the expiry 

of such thirty days, the Contracting P arty  raising the objecting to the rat e may 
take such steps as it may consider necessary to prevent the inauguration or 
continuation of the service in question at the  ra te complained of.

Air. Chayes. Yes, sir. Tha t means they may suspend, and they 
did.

Air. Springer. But you are not positive th at England could not sus­
pend under  the words:

Unless the aeronautical authori ties of the  country of the air  ca rrie r concerned 
see fit to suspend its operation?

Air. Chayes. The way I  read that agreement, sir, and I think the 
way everybody has read it up unti l this question has  been ra ised at 
this moment, is t ha t it gives a discretion to us—that is, the country 
proposing the rate—to insist on i t or suspend it if it wishes, pending 
the arbit ration. But it does not give any discretion to the other 
country.
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Mr. Springer. Is there any legislative history on that, under those 
words? There has not been any court interpreta tion of that?

Mr. Chayes. No, sir. The only thing I would say is there is no 
basis for haying an elaborate (e) and then an elaborate (f) if you 
are going to inte rpre t (e) to mean the same thin g as (f) .

Mr. Si •ringer. Well, now, under (e),  you suspend a rate, is tha t 
not true  ?

Mr. Chayes. No, under (f) . You take such steps as may be nec­
essary, as i t may consider necessary, to prevent the inaugura tion or 
continuation of the service in question at the rate  complained of.

Mr. Springfr. They can do nothing else ? a,
Mr. Chayes. They can suspend. They can do anything they want.
Mr. Springer. Und er (e), the only th ing they have is suspension of 

rates, is that correct ?
Mr. Chayes. Well, in fact, that is the only thing there is to do. rAll of the talk, for example, about confiscation and seizure and so on 

comes in as a means of enforcing a suspension, as a means of assur­
ing t hat  a carrier  does not operate a service t ha t has been suspended.
So tha t it  does not seem to me possible to construe the two sections on 
any other way th at we presented here. And I must say nobody has 
raised any objections to the construction tha t we have advanced.

Mr. Springer. Then assuming that  tha t is true,  let us go to (g) 
below. Jus t before I ask the question, though, I want to ask you, 
you say you have to have this ratemaking regulation.  You say you 
do not have any o ther way of going about this except through a rate  
regulation, is tha t correct?

Mr. Chayes. No, sir. It is obviously possible, and in the end it has 
to be worked out. A dispute of this kind has to be resolved eithe r 
by consultation, negotia tion, mediation arbi tration, or something like 
that.  The issue that  is affected by this bill is whose rate is in effect 
during the period tha t tha t consultation or a rbitra tion goes forward .
Is it our ra te or is it the  other ra te? And when (f) is operative, the 
other party  suspends o ur lower rate  so tha t eithe r there is no service 
going on, or whatever  service is going on is going on at thei r rate.
Under  (e), during thi s process described in subsection (g) , the service 
is being provided at our rate. Tha t is the difference. That  is what 
gives us the streng th in the  consultations and negotiations.

Mr. Springer. Now, does this mean this then becomes final ? <
Mr. Chayes. Our rate  ?
Mr. Springer. The negotiation.
Mr. Chayes. Well, any modification of the rate that was agreed to 

in the course of negotiation or was arrived at on the basis of arbi tra-  *
tion, I suppose, would supersede the rate set otherwise, yes, sir.

Mr. Springer. Now, do you think, then, that under (g) you do 
reach a final rate?

Mr. Chayes. You would reach a final rate, yes, sir.
Mr. Springer. Now, let me read (g) :
When in any ease un der  pa ra gr ap hs  (e) and  (f ) abov e the  ae ro na ut ic al  

au th or iti es  of the two Con tra ct ing Pa rt ie s cann ot  ag ree wi thi n a rea sonable  
tim e upon the  ap pr op riat e ra te  af te r co nsult ati on  in it ia te d by th e comp laint of  
one Co ntr act ing  Par ty  conc ernin g th e pro pos ed ra te  or  an  ex ist ing  ra te  of  th e 
ai r ca rr ie rs  or  ca rr ie rs  of  th e othe r Co nt racti ng  Par ty , upon  the requ es t of  
eit he r, both Co nt racti ng  Par ti es  shall  subm it th e questio n to the  Prov isi on al
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Intern ational Civil Aviation Organisation or to its successor for  an advisory 
repo rt, and  each Pa rty  will use its  bes t effor ts under the powers ava ilab le to it 
to put into  effec t th e opinion expressed in such repor t.

Is that final ?
Mr. Chayes. If  the advisory report reported a rate , we would have 

to use our best efforts to enforce it, and if we had the powers under 
6400, why, we could enforce i t ; yes, sir.

Mr. Springer. Now, what you are asking for is power to further  
implement (g ), is that not righ t?

Mr. Chayes. No, sir. It would have that effect. That is, our best 
efforts under  (g) could be a lot bette r than they are now if we had 
the power to set rates, yes, sir.

Mr. Springer. I)o you say that you do not have that auth ority to 
impose pursuant  to this (g) ?

Mr. Chayes. No, I do not th ink we do.
Mr. Springer. Do you know whether you do or not?
Mr. Chayes. The Board does not have any ratemaking authority 

of any kind now. The report is, in its terms, an advisory report and 
not a binding one. So our author ity would be limited to whatever 
powers of persuasion and discussion we could summon.

Mr. Springer. Now, do the othe r countries involved have that, 
power ?

Mr. Ciiayes. Most of them do, yes, sir.
Mr. Springer. Do all of them have that power?
Mr. Chayes. Well, I  could not say all, but the major countries cer­

tainly  have the power to fix rates  for their  carrie rs in one way or 
another.

Mr. Springer. All right,  now. If you are going to have these 
powers, what  are you going to put as the test of whether or not this is 
a fa ir ra te?

Mr. Chayes. Well, I would suppose under this bill tha t if the 
ICAO advisory report recommended a rate that  the Board thought 
was unjust  and unreasonable, the Board would not have the power 
to enforce such a rate, because under 6400, it only has the power to 
enforce just o r reasonable rates. But if the advisory report came out 
with a rate which the Board found was a reasonable one or was not 
unjus t and unreasonable, then it would have the authority  under the 
act and aft er appropria te procedures to give effect to the advisory 
report.

Mr. Springer. Now, what do you think is just and reasonable?
Mr. Chayes. It would depend at all times on the circumstances 

developed in a hearing before the Board.
Mr. Springer. All right. Suppose in a hearing before the Board— 

are you going to apply the same rule  that you do in domestic areas?
Mr. Chayes. I take it the problems essentially are going to be much 

the same and the  standards much the same, yes, sir.
Mr. Springer. Are the sta ndards much the same ?
Mr. Chayes. I think this is something you should ask the Board.
Mr. Springer. This is something that is p retty  important for you 

to know.
Mr. Ciiayes. The standards essentially would be the same standards  

applicable in regulation of the domestic carriers.
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Air. Springer. Would you say 6 percent, 9 percent, 10 percent, 12 percent—what?
Mr. Chayes. I thin k that is a mat ter for consideration of the 

Board,  based upon all the circumstances.
Air. Springer. I s it  no t a fac t, Air. Chayes, that you could not pos­

sibly impose a rate that could be jus t and reasonable, as the Board 
down there now imposes tha t, and get any carrie r abroad that  is Gov­
ernment-owned to accept that rate ?

Air. Cii ayes. The problem is not necessarily to impose the rate on the 
foreign  carriers. If  our car rier  is flying at the lower rate, the competi­
tive force of the indu stry  will require the other carriers  to meet it.
I think our problems with the foreign car riers are not so great in th at u
sense. And under (e),  of course, the foreign country, just as we, 
would have the right to require its carrie r to fly at its rate. But if 
our carri er is flying at $30 or $40 less fo r the trip , or whatever it may 
be, nobody in his r igh t mind is going to fly anything but our carrier. r
Then the rate on the other side is going to come down.

Air. Springer. Do you think by us imposing a rate, tha t we are going to compel England to accept it ?
Air. Chayes. I think  we are going to compel them to accept it or lose an awful lot of traffic; yes, sir.
Air. Springer. Do you think you can do th at unde r (e) and (f ) ?
Air. Chayes. I think you can do it under (e) ; yes, sir.
Air. Springer. A on think that  you can compel them to accept the rate  ?
Air. Chayes. No, you can impose a rate for our carrier. Then the 

competitive s ituation will operate so th at the people who are contem­
pla ting  trans-Atlan tic travel and have the choice of going on Pan- 
Am at x rate, or BOAC at x plus $20, are going to take Pan-Am.
Then either BOAC will lower its rate  or it will not carry many passengers.

Air. Springer. T thought tha t was the very purpose that  you had (g ), to resolve these di fferences.
Air. Chayes. Well, ultimately, the difference would be resolved 

through either consultation  or negotiation, or an advisory report  if 
the consultation and negotiat ion fail to resolve the  difference.

Air. Springer. Then you th ink tha t i f you fail to resolve the differ­ence, you can impose our rate ?
Air. Chayes. Xo; I  think if you fail to resolve the difference, you K

have to go through the procedure in (g) . I f  the advisory renort 
fails  to resolve the difference, you have an arbit ration procedure.
In  the end, tha t whole set of procedures ultimately conduces to an agreement. * *

Air. Springer. Are you talking about 6400 as you have-----
Mr. Chayes. Actual ly, Air. Springer, as we saw last summer, even 

without 6400, ultim ately,  you reach an agreement because you have to 
reach an agreement to keep the services going. It  is a question of 
two things: Fir st, what rate  is applicable dur ing the period tha t 
you are trying to resolve this dispute, the lower rate or the higher 
rate?  And secondly, i t is a question of the bargainin g stre ngt h’tha t 
you have during  the time that you are trying to reach the agreement.
I f  you are under ff ),  the other fellow’s rate  is in effect, the  higher 
rate  is in effect, and your barga ining s trength  is by that  much dimin-
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ished, because he is flying at his rate and there is not much incentive 
for him to meet your problems, except tha t you may threaten to 
denounce the agreement or something like that.  Whereas, if we are 
flying at our rate, then the incentive on him to agree is very great.

Mr. Springer. All righ t, let us stay under (f)  for just a moment. 
Now, a year ago, you said that  you lacked the power to do anything  
about Briti sh flights to the United  States.

Mr. Ciiayes. We lack the  domestic legislative authority, yes, sir.
Mr. Springer. Well, did you feel that the Executive  had no power 

at all ?
Mr. Chayes. Yes, sir. As I  said this morning,  both the CAB, which 

has the primary responsibi lity for interpret ing this statu te—it is their 
statute and they operate unde r it—the CAB certainly came to the con­
clusion that they had no auth ority under 402 to act, or under any 
other statu te of the act. We concurred. This is the ordinary case of 
an agreement which needs some form of legislation to implement it. 
We have many agreements tha t we make which cannot be implemented 
unless Congress makes a legislat ive disposition.

Mr. Springer. All righ t, now, let me ask you what this means. 
Who is the contracting party  ?

Mr. Ciiayes. The contracting party is one country or the other.
Mr. Springer. Now, who acts for the contracting pa rty  ?
Mr. C iiayes. The U.S. Government acts fo r us or the British Gov­

ernment for them.
Mr. Springer. The contracting party , raising the objection to the 

rate  “may take such steps as it may consider necessary to prevent the 
inauguration or continuation of the service in question at the rate 
complained of.”

Mr. Chayes. Yes, sir. Th at  is the British saying, “so far  as we are 
concerned, it is OK.” But as you know, the Presiden t or the executive 
branch cannot, by concluding  an executive agreement—and that  is 
what this  is—without any approval by the  Senate o r any other legis­
lative action bv the Congress. The executive branch cannot increase 
its own authority;  cannot gra nt itself power. So all tha t this does is 
settle the rights and responsibilities as between us and Britain. And 
it says th at in the U.S. Government as a to tality, there is the right to 
do his. But unless Congress auhorizes the Executive or the CAB to 
exercise this right, gives it some form of autho rity to exercise this right, 
it does not come into effect.

Air. Springer. Mr. Chayes, this is a mystery to me. Presiden t T ru­
man—and T backed him up in that  although I am not of his pa rty— 
went into Korea, on what auth ority I  am not sure, but  he exercised the 
authority  of the U.S. Government to do that. You are saying now that 
they would not even have the authority in retal iation to say to the 
Brit ish merely, “until our ships can land in London, yours cannot land  
in New York.*'

Do you think the Congress would not back up the Presiden t had 
he said that?

Mr. Ciiayes. I do not know. The same President seized the >teel 
mills, and it was determined tha t he did not have the auth ority  to do 
that . Tha t was also in support of the Korean war.

Mr. Springer. But did the Court not determine th at for him?
Mr. Chayes. I th ink th is would be-----
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Mr. Springe r. Di d not the  Court  fina lly det erm ine  fo r him  t hat he 
did  not have th a t a utho rit y ?

Mr.  Chay es. Well, th at  is rig ht . Bu t the  Execu tive is un de r a re ­
spon sib ili ty to  tr y  t o in terp re t its  p owe rs as bes t it can. I t  i s no t s up ­
posed to go ridi ng  roughshod  un til  the Co urt  call s a ha lt.  I t  is sup­
posed  to tr y  to tak e a responsib le view of its own au thor ity  u nd er  th e 
law.

Mr.  Sprin ger . Now, Mr. Chayes , let us stay on (f ) fo r a second. 
You  say you  do no t have  an y pow er to take such steps as we may con­
sid er  necessary  to pre vent the inau gu ra tio n an d co nti nu ati on  of  the 
service in  qu est ion  a t the r ate  com pla ined of?

Mr.  Chayes . I s ay C ongress has  no t given  the Executive o r th e CAB 
power.

Mr. Springer. Now, what  powers un de r (f ) ough t we to  give you 
or  the  CA B?

Mr.  C iiayes. If  we were op erat ing solely unde r (f ),  it  would be su f­
ficient to give t he  CA B power to  su spe nd a service a t a r ate with  which 
the CA B was dissat isfied.  T hat  wou ld give  it the  au th or ity to act 
un de r sec tion  ( f) subsec tion ( f ), o f th e agree men t.

Now, ou r view is, of  course, t h a t it  is much m ore desirab le to  be a ct­
ing  un de r subsection (e) of  the agreeme nt where  th at  is ava ilab le. 
Th ere fore,  we would like  no t on ly the susp ension au th or ity  bu t the  
ra tema king  author ity .

Mr. Springer. I th ink th at  is a complete revision of wha t you  w ant  
and so some o f us  wonder  abo ut w he ther  you ou ght to  have  it.

Suppo se we gave  you the  power to susp end,  an d say you have this  
power to  sus pend  fo r 6 montlis w hile you  negotia te?

Mr. C hayes . Th en  you wou ld have w hat we ha d ess entia lly  last  year. 
In  effect, the Brit ish suspen ded  an d then we cajo led,  we per sua ded  
them to resto re  the  service at  th e old  rate . In  th is  case, wha t would 
happen  is  we wou ld m utu ally suspend an d the re would be some in terim 
agree me nt wh ich  would pro bably  be pr et ty  close to the  h ig h rate, be­
cause  n obody wants  to cut  off the serv ice ent ire ly.  So we would  have 
some in terim  a greement  f ai rly  close to  the h igh  ra te , which w ould  keep 
in effect while we negotia te.

Now, i t i s tru e-----
Mr. S pring er. Why  would it h ave  to be the  hig h rate ?
Mr. C iiayes. Well, because eve ryb ody wou ld know  we do no t have 

any powe r to impose t he low ra te , and the  only  way we c an  make o ur 
ba rg aining  positi on f elt  is to  cut off th e service entirely . Tha t is a very 
dras tic  rem edy .

Mr. Sprin ger . Now, do  you ta lk  abo ut th at  b eing any mo re dra stic 
rem edy  th an  the y would  employ ag ains t us ?

Mr. C iiayes. Well, no;  it  is no t more dras tic , exc ept , in the  end, 
nobody  wa nts  that  to happen , ne ith er  the y no r we no r ou r car rier s. 
So tha t, i n the  end, th e p res sur es to re sto re th e serv ice w ould be app lied , 
and since the on ly r ate we hav e is the  hig h ra te------

Mr. Springer. Why  do you on ly  hav e the  high  ra te?  W hy  would 
you  have ju st  the  hig h rat e?  Yo u hav e alr eady  set a low ra te : have  
you not ?

Mr. Cn  ayes. Yes. we have to  set a low ra te,  but nobody has ever op er­
ate d a t it. Th e arg um ent t ha t th is  is  go ing  to  be a destr uc tiv e r ate o r 
cause  ha rm , it  is a  change in  the  s ta tu s quo, is a str on g one. I t  seems
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to me-—1 do not mean to say this  is black and white-—but it seems to 
me very clear tha t our barg aining position to have the  low ra te in 
effect is much stronger when we have the rate-setting power than if 
all we have is this sort of massive retalia tion option.

Mr. S pringer. Well, now, actually, your Chandle r agreements were 
between the companies and you ; w ere they not ?

Mr. Ciiayes. They were be tween the companies entirely. As you 
know, the rate  conference is a conference of carriers.

Mr. Springer. Then this rate which you put into effect is a rate 
agreed upon by our carriers  ?

Mr. Ciiayes. No; in the case tha t happened last summer, the agreed 
iate, the rate that the conference agreed on, never went into effect 
because the conference agrees subject to approva l by the governments; 
not only our Government but several others did not approve the con­
ference rates, so that tlie conference rate agreed upon at Chandler 
never went into effect. There  was not any agreed rate. The Euro­
peans operated at the Chandler rates, but we wanted to operate at a 
lower rate. But there was not an agreed rate in effect las t summer.

Mr. Springer. Now, you say you want the power to suspend.
Mr. C iiayes. Yes.
Mr. S pringer. Now, what other power do you need tha t you do not 

have already?
Mr. Ciiayes. Well, we would like to be able to shift the whole con­

troversy from (f) to (e). In orde r to do that, we have to have rate­
setting power.

Mr. Springer. Well, now, what other powers do you want under 
(f ) ? Is suspension all you want ?

Mr. Ciiayes. Well, suspension is all you can do under (f) . The 
problem is (f) and (e) are al ternative  sections. When (f)  is in effect, 
(e) is not in effect. When (e) is in effect, ( f) is not in effect. We be­
lieve we are  in a stronger position when (e) is in effect, because then 
our rate  operates during the period  of negotiation and consultation. 
But in order for (e) to be in effect, we have to have ratesetting power. 
That is why we want the full range of powers in 6400.

Mr. Springer. Now, under  (f ),  still staying  with (f ),  all you 
want under (f ), is suspension?

Mr. Ciiayes. Tha t is all you can do under (f ),  is to suspend.
Mr. Springer. That is the only thing. You jus t want to stop them 

from opera ting, period, under ( f ) ?
Mr. C iiayes. Under (f ),  that  is the only choice open to us, to stop 

them from operating.
Mr. S pringer. Tha t is the only power you want under  (f)  ?
Mr. Ciiayes. It  is the only power we have under  (f ).  What we 

really want  is to get out from unde r ( f).
Mr. Springer. I know what you want. What I want to know is is 

(here anything  else? You have been with us today because you have 
told us you do not have the power. I am t rying to find out if sus­
pension is the only power you want  under (f ).

Mr. Ciiayes. Yes. If  we had (f ),  we could do what we could not 
do last summer; that  is, suspend the English rates.

Mr. Springer. It would have been a much easier deal if you had  said 
to them, “ You cannot fly to New York until we can fly "to London.” 
Everybody would have been glad to sit down, but when they saw
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they  had the power and we did not have the power—at least we d id 
not exercise it. I am not so sure tha t we do not have it. You say 
that in your opinion, we did not. I am willing to accept your opinion 
as a good lawyer. But I  am not sure on my own.

Suspension is the only thing  you want under (f ).
Mr. Ciiayes. I am not try ing  to evade the question. We would have 

been much better off under ( f ) last summer i f we had had the suspen­
sion power. We would be still better off if we had the ratesetting 
power. It  was the only t hing we could do under ( f ). Unless we have 
the ratesetting  power, we a re under (f ), and the only thing we could 
do or need is suspension. I

Mr. Springer. When you say “we,” who are you talking about?
Mr. Ciiayes. I mean we, the United States.
Mr. Springer. And you are talking about the U.S. Government ?
Mr. Ciiayes. Yes, sir. e
Mr. Springer. You are not talking  about the CAB ?
Mr. Ciiayes. When 1 say “we,” in this sense, I  mean the U.S. Gov­

ernment. Obviously, the suspension power or  the ratese tting power 
would be exercised by the CA B; yes, sir.

Mr. Springer. Wha t about suspension?
Mr. Chayes. I think  that  th at  ought also, in the first instance, to be 

exercised by the CAB.
Mr. Springer. In other words, the suspension will be with the CAB ?
Mr. Ciiayes. Yes.
Mr. Springer. In other words, when you are talk ing about all these 

powers to be exercised, you are talking  about them to be exercised by 
the CAB ?

Mr. C iiayes. Subject to Presidential review-----
Mr. Si ’ringer. That is a different thing. Wh at you are asking fo r 

here now is these powers in the CAB, nobody else.
Mr. Ciiayes. Power in the CAB to take action-----
Mr. Springer. You are asking  also for a separate  power. If  the 

President of the United States  does not agree with th at, he can modify 
it  or send it back, is that  correct ?

Mr. C iiayes. Yes, sir.
Mr. S pringer. All right . I think I  understand  what you want.
I th ink that is all I have, Mr. Chairman. * iThe Chairman. Mr. Younger, do you have any questions? ''
Mr. Y ounger. Yes, Mr. Chairman.
I was intrigued bv your answer, Air. Chayes, giv ing as an example 

the President ’s seizure of the steel mill. Do you think  that the Presi- _
dent does not have more power over international affairs than he has 
over domestic affairs under the Constitution ?

Mr. Chayes. Well, I thin k lie obviously has a broader power in 
the field o f international  affairs. Whether seizing a Briti sh airplane 
at Kennedy Internationa l Airpor t or preventing it from landing at 
Kennedy is purely a mat ter of international affairs, I do not know.
I only used that as an illu strat ion tha t you need some authority under 
our Constitution and laws before you can take action of this kind to 
prevent a foreign carrier from landing  and to enforce that order.
You cannot do it just by making an agreement with the British. You 
have to have some delegation from Congress, either to the Board or
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to the President or to somebody before tha t can be implemented. I 
think it would be very dubious to suggest t hat  the President, in this 
kind of a situation, where there is a rate dispute of this kind, has in­
herent power to prevent a foreign carrier from landing and then 
to seize it.

Mr. Younger. Regardless of what the other country does ?
Mr. Ciiayes. There may be other situations. I suppose if  the other 

country were a hostile country or something of  tha t kind, there  are ob­
viously situations in which the President could act on the basis of his 
inherent power. But in this situation,  it seems to me to be dubious.

At least, we examined the situation and came to the conclusion 
tha t there was no such power to act absent some congressional delega­
tion.

Mr. Younger. Tha t is the difficulty I  have. You talk about being 
a hostile power. It  seems to me tha t for the time being, in this par ­
ticu lar instance, Brita in and the Commonwealth were a hostile power.

Mr. C iiayes. I do not think you  should extend i t to the whole Com­
monwealth anyway. Canada was acting on the  same s ide we were.

Mr. Younger. Take the Brit ish Isles, then.
Mr. Ciiayes. Anyway, even there,  the Brit ish after all, from their 

own point of view, and you have to recognize it, were exercising an 
authority  that was gran ted to them under the agreement. Our situ­
ation  was simply tha t we did not  have the domestic author ity to exer­
cise the same power granted  to us under the agreement.

Mr. Y ounger. And tha t was the opinion of the State Department, 
tha t the State Department passed on to the President?

Mr. Ciiayes. I have to say first tha t this statute and the operations 
under the statute are the prim ary responsibility of the CAB which, 
as you have already pointed out, or perhaps Congressman Schenck 
pointed out is an independent agency. They reached this opinion on 
the ir own. We concurred in it on the basis of an independent judg­
ment, so that I do not  think that the President was faced with the 
problem of conflicting judgments. All the lawyers who looked at it 
came to the same conclusion.

Mr. Younger. How long have you been in the Department ?
Mr. Ciiayes. Three and a hal f years, sir.
Mr. Younger. What was your  business before you came to the 

Government?
Mr. Ciiayes. Immediate ly before, I taug ht law at the Harvard  Law 

School, sir.
Air. Y ounger. Tha t is all.
The Chairman. Mr. Watson, do you have any questions?
Mr. W atson. No questions, sir.
The Chairman. Mr. Friedel, do you have any ?
Mr. F riedel. No, thank you.
The Chairman. Mr. Nelsen, do you have any fur the r questions?
Mr. Younger. No. He is busy.
The Chairman. Air. Chayes, would you ident ify for  the  record the 

countries t hat  joined with the United Kingdom in its th rea t to suspend 
the au thori ty of the U.S. ai r carriers last spring?

Air. C hayes. Yes, s ir; I would be glad to do it. I  should say th at 
in the end, everybody signed up. There were people who did so less
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enthusiastically  than the  others, and it may be tha t the Irish even 
held out until the end ; but in the  end, everybody lined up. I shall get 
the exact statement for the  record.

The Chairman. Did our own carriers line up with  them ?
Mr. Chayes. No. I think i t is fair to say th at our own carriers were

prepared to go along with  us to the limit of the authority tha t we had 
in order to try to fly a t th e lower rates. I think our own carrier's, no 
less than anyone else, were interested in gett ing lower rates here. 
They agreed to the Chandler rates, but they only agreed to them afte r 
a long negotiation and for the sake of general agreement. I think 
tha t they were in general concurrence with both the CAB and the De­
partment tha t lower rates  were desirable and they cooperated very 
well.

The Chairman. The United  Kingdom indicated tha t additional 
steps, including commandeering of airc raft , would be taken if the 
U.S. carriers performed flights at the lower than Chandler rates, is 
tha t right?

Mr. Cha yes. Yes. I  t hink  again, we ought  to make clear th at what 
is involved here is seizure as a way of enforcing the order. But  they 
did say-----

The Chairman. Th at is not what I am asking you. I am asking 
you if the United Kingdom indicated tha t addit ional  steps would be 
taken ?

Mr. Chayes. I thin k they said they would take whatever steps, in­
cluding commandeering, where necessary to enforce it.

The Chairman. Th at  is what I am asking. They said they would 
do that ?

Mr. Chayes. Sure.
The Chairman. Wh at other countries, i f any, said that they would 

do the same thing?
Mr. Chayes. I would have to consult the record on that.
The Chairman. Would you consult the record and supply the in­

format ion ?
Mr. Chayes. Yes, sir.
The Chairman. Do you have any information as to the specific 

manner in which each or any of these countries in tended to act under 
the broad provisions of paragra ph (f) of the  Bermuda-type bilateral  
agreement?

Mr. Chayes. Well, I  thin k they acted by way of orders directed 
to our carriers, and violations of those orders subjected our carrie rs 
to penalties. I should say tha t some of the countries were la ter in 
lining up than others, and  we kept flying to any country so long as 
it did not announce or indicate to us in some way tha t it was g iv­
ing our carrie r an order  not to fly. Wherever  our carrier was not 
breaking local regulations and laws, i t continued to fly at  the lower 
rate.

The Chairman. In other words, the specific mat ter then was to 
give orders to our carriers not to fly at tha t rate ?

Mr. Ciiayes. I think tha t is so, in general. Again, I would ap­
preciate the privilege, Mr. Chairman,  of reviewing the record and 
supply ing the precise information.

The Chairman. Wil l you do that?
Mr. Chayes. Yes, sir.
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(The information refe rred  to follows:)

Sta te m e n t  of t h e  D e p a r t m e n t  of  Sta te  Ou t l in in g  t h e  Spe c if ic  F or eig n 

C o u n tr ie s  W h ic h  T h r ea te n ed  T o Su sp e n d  t h e  O pe ra ti o n s  of  U. S.  A ir  

C arr ie rs  D urin g  t h e  N o r th  A tl a n ti c  R a te  D is p u t e  o f  M ay  1963

UN ITE D KINGDOM

The Bri tish  Ministry  of Avia tion, on May 8, Ini tia ted  action to amend TWA’s 
and  PAA’s op erati ng au thor ity  so as to require  them to opera te at  the Chandler 
fare s. PAA and  TWA recei ved telegrams  from  the  Min stry  of Aviation, dated 
May 12, sta ting th at  fa ilu re  to comply with  you r ope rat ing  per mit  will rend er 

“ai rc ra ft  liable to deten tion .”
The Bri tish  Govern ment han ded  the U.S. Gover nment an  aide  memoire on 

May 11. It  sta ted  th at  the  Min istry  of Aviatio n was shocked by the  actio ns 
of the  U.S. ai rl in es ; and  th at  if diplom atic rep res ent atio ns were unsuccessful, 

dras tic  act ion would be req uire d.
FRANCE

On May 1(5, 1963, the  Fre nch Foreign  Office advis ed the U.S. airl ines  that  
ope rations  at pre-Chandler fa re s would be sub ject to sanctions . The French 
were unab le or unwilling  to exp lain to our civil ai r att ac hd  dur ing  a conversa­
tion  on May 17 what specific sanc tion s were intended. A French avia tion  of­
ficial dur ing  a  lat er conv ersa tion  advised th at  he objecte d to the  use of the term 
“san ctio n.” lie sta ted  th at  he had  no power to punish U.S. airli nes,  but th at  
ope rations  co ntra ry to F ren ch regulat ions would not be permit ted.

GERMANY

In  let ter s to U.S. airl ines, da ted  May 17, 1963, the  German Federal  Minis try 
of Tran sport referre d to ar tic le  1 1 (F ) of the United  State s-German bi­
la te ra l ai r agreement  and  to cer tain sections of German civil avia tion  law. 
The let ter s sta ted  th at  in view  of an analogous legal situa tio n with  th at  of 
the  United Kingdom and  Swi tzer land , the U.S. ca rri ers  were  instruc ted to ap­
ply imme diate ly the Chand ler ra tes in orde r to avoid legal consequences which 

migh t ari se out of non obser vance of these legal provisions .

ITALY

Civilavia Insp ecto r Gen eral Caruso, on May 17, reque sted PAA to apply 

Cha ndler far es as quickly  as  possible, otherwise “Civi lavia  would have to take  
mea sure s it  would ra th er  not  tak e.” The specific mea sure s were not clarified. 
Caruso  informed PAA, on May 18, th at  i f Chandle r ra tes were not put  into effect, 
Civi lavia  would be compelled to prev ent PAA flights from dep arti ng Rome.

The U.S. Embassy in Rome receive d a note verb ale from  the Ita lia n Foreign 
Office on May 22, advis ing th at  effective May 23, TWA and l ’AA were requeste d 
to ope rate at  the Chandle r ra te s and th at  in case of noncompliance, “conse­

quent mea sure s” would be take n.
The U.S. Embassy  subsequ ently  advised  the De par tment  of Sta te th at  the 

Ita lia ns  had  made a decision to “groun d” U.S. carri ers as  of May 25 unless the 

Cha ndler f are s were applied.
SWITZERLAND

Effect ive May 1, 1963, the  Swiss Fede ral Air Office amen ded TWA’s permit  
so as to require  oper ation s at  th e Chan dler fare s. TWA was  told to stri ctly  ob­
serve  the  inst ruction s and  tra iff s as they had been esta blis hed  by IATA at the 
Cha ndler conference. The Swis s advised TWA th at  s hould TWA not apply such 
tari ffs,  the  proced ures in the  pen al code of the  Swiss Law  of Aviatio n would 

be execu ted.
SWEDEN

On May 17, Mr. Soderberg, Swedish CAB official, advis ed the  U.S. Embassy 

in Stockholm th at  PAA h ad un til  May 20, when its  fl ight from  New York arri ved  
in Sweden, to comply wi th Swedish inst ruc tion s to ope rate  a t th e Chan dler rate s. 
If at  th at  time PAA still  vio late d these inst ruction s, serious  action would be 

taken .
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SPAIN

On  May 24, Spa ni sh  U nder  Sec re ta ry  of  For ei gn  A ffai rs  C or tina  ad vi se d th e 
U.S . Emba ss y in  M ad rid th a t  bo th  U.S. ca rr ie rs  had  be en  in fo rm ed  by no te  th a t 
pa ss en ger s wo uld be barr ed  fr om  em ba rk in g or de bar ki ng  ef fecti ve  noon May 27 
un le ss  they  could  pr ov e th a t th ey  ha d ch ar ge d th e C han dl er  fa re s.  C or tina  co n­
clud ed  th a t th e  G ov er nm en t of Spa in  w as  c on vinc ed  th a t it  had  ev ery leg al  ri gh t 
to  exact th e  new fa re s in  Spa in , ju s t as  th e  U.S. G ov er nm en t had  th e ri g h t to  
re gu la te  fa re s in th e U ni te d S ta te s.

IRELAND

On  May 21, th e Ir is h  M in is te r fo r T ra nsp o rt  and Pow er  ad vi se d PA A an d ,
TW A th a t he  ha d be en  em po wer ed  by th e  G ov er nm en t of  Ir e la nd  to m ak e an  *
o rd er prov id ing fo r th e  co ntr o l of  a ir  fa re s fo r th e  tr a n sp o rt  of pa ss en ge rs  or  
go od s to  an d from  Ir e la nd . H e fu rt h e r ad vi se d th a t he prop osed  to us e th is  
po wer , if  ne ce ssary,  to  in su re  th a t th e  C ha nd le r fa re s w er e put in to  ef fect an d 
th a t th e  p en al ty  f o r fa il u re  to  comp ly is  se t ou t in  se ct io ns  13 an d 16 of  th e Ir is h  
A ir  N av ig at io n and T ra n sp o rt a ti o n  A ct of  1946. “

[S ec tion  13 pr ov id es  fo r pen al ti es , an d sect ion 16 pr ov id es  fo r det en tion of 
a i r c r a f t ]

NORWAY

On May  20, th e N or weg ia n Ci vi l A viat io n In sp ec to r in fo rm ed  PA A th a t if  PA A 
di d not ch ar ge  th e C han dl er  f a re s  im med ia te ly  it s opera ti ng  c oncess ion  wou ld  be 
su sp en de d in No rw ay . A N or weg ia n Fo re ig n Office off icia l to ld  our Em ba ss y in 
Os lo th a t Norway  th us f a r  had  been  pati en t bu t th a t it  had  w at ch ed  oth er co un ­
tr ie s  which  ha d ta ken  h a rd  a tt it u d e s  an d ha d ob ta in ed  th e  de si re d re su lts . He 
w as  un ab le  or  un will ing to  giv e our Em ba ssy as su ra nce s th a t Nor way  wou ld  no t 
si m il arl y  a ct ag ai nst  PAA.

PORTUGAL

On Ma y 10, th e Port uges e D ir ecto r G en er al  of  Civi l A vi at io n ad vi se d TW A by 
le tt e r th a t if  Amer ican  co m pa ni es  w er e not  in  a po si tion  to  ap pl y th e C han dl er  
ta ri ff s,  th e  Por tu gu es e G ov er nm en t wo uld be fo rc ed  to  su sp en d th e a rr iv a ls  an d 
depart u re s of  p as se ng er s w ho se  ti ck et s w er e no t in  ac co rd an ce  w ith the C han dl er  
fa re  r es olut io ns .

On May  13, TW A’s W as hin g to n  office rece ived  a m es sa ge  f ro m  it s Lisbo n office 
advis in g  th a t if  A m er ic an  c a rr ie rs  di d no t comp ly w ith  th e  C ha nd le r fa re s w ith - 
in g 24 to  48 ho ur s,  th e  pass engers  ab oar d  th es e a ir c ra f t wou ld  no t be al lowed  to  
em bar k  o r d is em ba rk  a t  P ort uguese  a ir port s.

The Chairman. There was some rath er ha rsh reaction from abroad, 
from the  United Kingdom and other countries ?

Mr. Ciiayes. To our lower ra te ; yes, sir.
The Chairman. Now, tha t followed an exchange of communication; 

did i t not ? V
Mr. Ciia yes. Well, yes.
The Chairman. Was it between the Board and the Department of 

State?
Mr. Cha yes. Well, the  Board announced that it  would not support  *

the Chandler  agreement. This  was—I do not have the exact-----
The Chairman. I know tha t tha t is true. But did it then bring 

about an exchange of communications between the Department of State 
and the Board ?

Mr. Cha yes. Yes, the Board and the Departmen t worked very close­
ly together. We were in constant touch at a ll times during  the period 
from the  first Board announcement.

The Chairman. Th at is precisely what I  am asking in the question, 
if it did. Did th at then lead to the  CAB action rescinding the ear lier 
disapproval, and allow the U.S. carriers  to operate to foreign coun 
tries at the higher rate  ?
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Mr. C haves. CAB asked us for  advice when these orders were put 
in. It  is my recollection th at the  Secretary of S tate wrote a letter to 
the CAB saying tha t we did not  think it was appropriate for ou r Gov­
ernment to  advise our ca rriers to break foreign laws and subject them­
selves to the risk of prosecution abroad to operate at the lower rate.

To t ha t extent, then, the CAB changed its advice. That is, where 
a foreign order  or foreign regulation was in effect th at would have 
subjected our carriers  to penalties or confiscations, it changed its ad­
vice to the car rie r; yes, sir.

The Chairman. Then how long did that  higher rate  prevail?
□ Mr. Ciiayes. Well, it prevailed—again, I would have to give you

exact information from the records—I think  there was some adjust­
ment within about 60 days, and then a good deal later, some months 
later, a negotiated  lower rate went into effect. But well after the 

$ tour ist season was over.
(The info rmation referred to follow s :)

Sta te m ent of  t h e  D ep artm en t of  S ta te  R egardin g t h e  C hr on ol og y of  E ve nt s 
Sur ro undi ng  t h e  N or th  A tla n tic  R at e D is p u t e  of  1963

September 21, 15)62: Board policy let ter  to U.S. carrier members of IATA. 
September-October 1962: IATA traffic conference at Chandler, Ariz., which set 

international fares, including a $513 round trip economy far e between New 
York and London. The previous round trip fare was $486.

November 23. 15)62: IATA Chandler resolutions filed.
December 3,1962: IATA fare tables filed.
December 10, 1962: CAB staff met with U.S. ca rriers to request bases and sup­

port for f are  increases.
January 14,1963: l ’au American statement received.
Jan uary 25,1963 : Northwest statement received.
February 12, 15)63: Tenta tive Board disapproval of tran sat lan tic and trans ­

pacific round trip  fare  increase. (Order publicly released February 14, 1963.)
March 18, 1963 : Final Board disapproval.
April 8-10, 1963: Informal discussions with British  aeronautical authorities  in

Washington.
April 16-17, 1963: Informal discussions with Canadian aeronautica l authori ties 

in Washington.
April 24—26, 1963: Meeting with European and Canadian aeronautical authorit ies 

in London. No agreements reached.
May 12, 1963: Announcement by Brit ish and some other European governments 

stating tha t they would take steps to prevent operations by U.S. carrie rs at 
pre-Chandler rates.

▲ May 13, 1963: Reply l etter  from Secretary Rusk to Chairman Boyd suggesting
™ tha t CAB advise U.S. car riers  to fly at  Chandler rates  inso far as was necessary

to prevent the carriers from being subjected to penalties for violations of for­
eign law’s and regulations.

May 14-24, 1963: TWA and Pan American raise most but not all of their trans- 
atlan tic fares under orders from European governments.

May 15-18, 15)63: IATA meeting in Bermuda. Tentat ive compromise worked 
out. Meeting adjourned, May 24,1963.

May 24, 1963: IATA meeting in Montreal. Compromise agreed upon permitting 
the $513 fare to remain in effect u ntil July 15. Thereafter  the fare would be 
$499.70 through March 31, 1964.

July 15-18, 1963: International conference of national aeronautica l author ities 
held in Ottawa. Conference dea lt w ith subject of governmental relations with 
IATA.

September ff-13. 1963: First Salzburg meeting of IATA. No agreement  reached. 
October 22-26, 1963: Second Salzburg meeting of IATA. No agreement reached. 
November 1963: Informal discussions by Messrs. Ferguson and Boyd w’ith Euro­

pean aviation authorities.
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December 10, 1903: IATA meet ing opens in Nassau. Majo rity agreement reached  
on summ er or i>eak season ra te  of $484.50 round tri p f rom New York to London 
and $399 for  same tri p off season. Special off-season 21-da.v excu rsion  fare re­
duced from $350 to $300. Agreement to run  from Apri l 1, 1904, to March 31, 1900.

Janu ary 3. 1904: Mail vote by IATA fai ls to show unan imous agreement. 
Canadian Pacific, El Al, and  Air Linte  disapproved package proposal.

Febru ary -Apri l 1904: All m ajor air lin es  file Nassau rat es with  CAB. De facto 
agreem ent to be in » xistence to  March  31,1900.
The Chairman. Is it possible to equalize our power under para ­

graph (f)  of the articles wi thout resorting to legislation which would 
nullify para graph (f) and b ring  paragraph (e) into effect?

Mr. Chayes. Well, yes, sir ; there  is. If  you give suspension power 
and nothing else. That will, as I just said to Mr. Springer, permit 
us to retalia te under section (f ).  But it will not bring  (e) into play.

The Chairman. All right. Suspension power—would that  be sus­
pension power of our own carr ier ra te ?

Mr. C 'hayes. No; it would be power to suspend the other  carrie rs’ 
rates. Tha t is the method of working it out tha t is contemplated under 
paragraph  (f ).

The Chairman. In other words, that is only half of the power that  
you want ?

Mr. Chayes. Yes, sir.
The C hairman. Now, since you support 6400, and thus would have 

the CAB's ratemaking actions in international and foreign  aircraft 
situations, subject to Presidentia l approval, rather than merely have 
the requirement that the CAB submit them to the President  prior  to 
publication, would it not be more approp riate  to make certain tha t the 
President, rather than the CAB, is invested with the power equivalent 
to th at held by the ultimate  au thori ties of the nations with  whom we 
have Bermuda-type agreements ?

Mr. Chayes. No, sir, I think we have our own tradition  and our own 
history and our own way of going about these things. Our basic 
philosophy, which I believe is the  correct one, is tha t a regulatory 
agency of this kind, having special expert competence, o perat ing ac­
cording to procedures t hat  we all unders tand and according to s tand­
ards that we all understand, is th e best method of achieving a sound 
rate structure. We do recognize th at in the international field, unlike 
the domestic field, where we do have to consider what the reaction of 
foreign governments and foreign peoples are to our actions, in that 
field, there is the occasion for Presidential  review. But essentially, 
the prim ary responsibility should be with the Board, because the pri ­
mary problems are economic and technical. We in the Department 
believe th at overall, the best interests of the United  S tates are served 
by a strong, competitive airlines  indus try operat ing at competitive 
rates.

The Chairman. I want you to measure your answ er to th is question 
well, because it is important . Could w’e make certain tha t the United 
States  is on an equal footing with other  countries of the world under 
paragraph  (f )—that is, those countries with whom we have 
the Bermuda- type agreement—und er p aragraph  (f)  of the Bermuda- 
type bilateral , instead of enacting legislation wdiich would br ing pa ra­
graph  (e) into effect?

Do you understand the question ?
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Mr. Chayes. You say could we put ourselves on an equal footing 
under paragraph (f )-----

The Chairman. Could we not amend the law so that we would bring  
the United States  on equal footing with other countries under para­
graph (f)  of the Bermuda-type bilateral instead of going further  and 
amending the law to bring into play  para graph (e) ?

Mr. Chayes. Yes; if the Congress were to g rant suspension author­
ity, then we would have the auth ority to retal iate under paragraph 
(f ), and we would, in effect, be in the same position that the British 
were last year when they suspended our rates. The decision for Con­
gress to make, I think, is whether tha t way of resolving the dispute, 
by being on an equal basis under para graph (f)  is the best way, or 
whether, as we think, the best way is to shift the whole thing over to 
paragraph (e).

But you can, by giving solely suspension authority , equalize the 
situation under paragraph (f ),  yes, sir.

The Chairman. Does any country with whom we have the Bermuda- 
type bilatera l have authority to  set ra tes of their own carriers?

Mr. C iiayes. Well, yes, sir; most of them do. But as you will no­
tice, pa ragraph  (e) comes into effect only where the aeronautical au­
thoritie s of the United States have rate-fixing powers.

The Chairman. No, where the aeronautical authority  of the coun­
try—it does not just say the United States.

Mr. Ctiayes. No, sir; if you look at paragraph (e), the fact that. 
Great Brita in has rate-fixing power does not bring paragraph (e) into 
effect at all. It  requires tha t the Unite d States  have rate-fixing power 
before paragraph  (e) goes into effect.

The C hairman. Well, of course, if the Uni ted States objected to it 
and did  not have pa ragraph (e),  they could act under (e).

Mr. Chayes. No, sir. The operation of para graph (e) depends 
solely on what the domestic law of the United States is. If  the CAB 
has rate-fixing authority with respect to international air transport,  
then pa ragraph (e) is in effect. It  does not matter  what the situation  
is on the o ther side. All of  the Bermuda agreements read tha t way. 
They are dependent on what happens in this country , what authority 
is available in this country, not what is available abroad.

The Chairman. It says property by air on interna tional services—
and to suspend proposed rates in a manner comparable to tha t in which the 
Civil Aeronautics Board at present is empowered to act—

And so on.
Mr. Chayes. If  you go back to the first phrase—

In the event that power is conferred by law upon the aeronautical authorities of 
the United States to fix fair  and economic rates.

The fact tha t most of these countries have this power in one way or 
another has not brought (e) into plav; (e) depends upon the t .S. 
authority  to fix rates being comparable to our domestic author ity.

The Chairman. Well, I suppose the difficulty in understanding the 
whole thing is because foreign air lines  are wholly or in part owned by 
the governments themselves.

Mr. Chayes. Yes. or  else under very strong governmental control, 
that is right , sir.

The Chairman. Well, thank you very much, sir. We have kept 
you here much longer than we had intended or anticipa ted, but we do
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want to thank you for your appearance and for your response to the 
questions.

Mr. Ci i a yes. Thank you. I hope I have been of some help to the 
committee.

The Chairman. Thank you very much.
Mr. Boyd?

STATEMENT OF ALAN S. BOYD, CHAIRMAN. CIV IL AERONAUTICS
BOARD; ACCOMPANIED BY JO SE PH  WATSON, JOH N WANNER.
IR VIN G ROTH,  AND AL STOUT— Resu med

Mr. Boyd. Yes, Mr. Chairman.
The Chairman. I apologize for  the committee taking up so much 

of your time today, Mr. Boyd. 1 anticipated that  it would take only 
a few minutes to conclude with  Mr. Chayes, bu t we have been here a t c
some length. I hope and I am inclined to th ink tha t i t will not take 
very long. Some of the members have some questions.

In  the meantime, in view of the testimony th at has been presented 
since you first appeared, would you have any fur ther comment to make 
before we sta rt?

Mr. Boyd. No, sir; I do no t believe so. I am de lighted to be here 
and hope t hat  I can throw some light on the subject. As it has been 
brought out , this is a terribly complicated situation .

I would say this, Mr. Chairman and members of the committee, we 
spent a grea t deal of time discussing powers to reta liate, and it seems 
to me tha t this misses the  po int completely, because if we get the rate 
legislation tha t is proposed under 6400, there will be no need to con­
sider retaliation. I think the only reason one would consider retali a­
tion or discuss retaliation, based on the assumption tha t we get the 
legislation sought, would be on the assumption th at a foreign govern­
ment is not going to act in good faith within the terms of its agree­
ment. And I do not believe t ha t there is any reason fo r us to make 
such an assumption.

So the point  I  would like to make as strongly as I  can is that  retali­
ation is not going to be a problem, given rate legislation, so long as 
other countries are willing to adhere to the terms of  th eir  agreement, 
and we have no reason to think tha t any country with whom we have 
bilateral agreements would not adhere to the terms of an agreement.

The Chairman. Mr. Moss, you had some questions to ask.
Mr. Moss. Yes, Mr. Chairman,  I have.
Mr. Boyd, during the appearance of Mr. Tipton before the com­

mittee, great stress was laid upon the burden of ratemaking  pro- r
cedures involving internationa l carrie rs under the flags of countries 
other than the United States. There was cited for the committee’s 
atten tion the general investigation of rates undertaken domestically a 
number of years ago as a ty pical, I believe I place the correct empha­
sis on the statement, “example of the difficulties to be encountered in 
undertaking these ratemaking proceedings.”

I wonder if you could comment on them ?
Mr. Boyd. Yes, Mr. Moss. I can truly say I am glad you asked 

that  question.
In the first place, with all due respect to Mr. Tipton, the passenger 

fare, passenger rate, investigation to which he alluded was in no sense
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a typical investigation of the Civil Aeronaut ics Board. On info rma­
tion and belief, 1 would say tha t is the first such case th at came up 
in the 25-year history of the Civil Aeronautics Board.

In  connection with that,  I  would like to point out to the committee 
that what we were dealing  with in tha t case was rate  of return  and 
not fare  level.

Mr. Springer. And not what?
Mr. Boyd. And not fare level, f-a-r-e. I think there may be some 

confusion, because we mix the terms up with  fares and rates of 
return.

Now, as I understand  it , technically a rate  is what is charged for  the 
moment of commodities; that is, freight, express, and mail. Rates are 
charged for those. Fares are  charged for the movement of passengers, 
and rate of return is the amount of profit that  a ca rrie r is enabled to 
earn on its investment, given reasonably efficient operation  a t the level 
of fares based on the amount of traffic that is generated . So I would 
like to get these terms straig ht here when we discuss them, and I am 
afra id tha t sometimes I tend to lapse into  the use of the word “ra te,” 
where actually what I mean is “fares.”

Now, hear in mind, please, gentlemen, that we are not dealing with 
any vacuum. There is a tremendous volume of international traffic 
today. There are fares and rates in effect today and they are felt to be 
generally  acceptable and to generally permit the carrie rs operat ing 
under them, or with them,  to  earn reasonable profits, given reasonably 
efficient operation.

Mr. Springer. Are you refer ring now to our domestic foreign 
carrie rs?

Mr. Boyd. No, sir;  I am talking  about worldwide, in ternational air 
transportation.

Mr. Springer. Thank you.
Mr. Boyd. So the point 1 want to make, Mr. Springer , is we are no t 

dealing in a vacuum, and given the legislation we seek in 6400, we 
shall no t be placed in the position of saying, “Let us st art  from scratch 
and build a struc ture of rates  and fares,” because we have a structure 
already which is general ly satisfactory.

Now, the problems with  which we are faced in international air 
transporta tion, and I  guess probably also in domestic, although I have 
not thought  about it in th is light, are the relationships of fares to each 
other in terms of tour ist fares  to first-class fares, group fares, excur­
sion fares, and th ings of tha t nature, and what the total fares should 
be and what the difference, percentagewise, should be among these 
fares. So we are not dealing with anyth ing tha t you can sav in finite, 
and we are not dealing with anything tha t you can say a? cents a mile 
for excursion fares is going to be confiscatory to the carriers,  or is going 
to permit them to earn an exorbitant rate of return. Because we can 
only take the historical data  and project it forward to ascertain a 
judgment, this is where the  so-called expertise comes in how much the 
carriers may be entitled to earn if they operate efficiently and if the 
traffic generation is as anticipated.

Now, I would like to point out th at lower fares have been encouraged 
bv the Civil Aeronautics Board and by the U.S.-flag carrie rs operat­
ing in foreign aviation because of a basic philosophy in the United 
States, tha t you can maximize your profits by increasing the volume



212 AMENDING FEDERAL AVIATION ACT OF 19 58

of your productive units, having  those productive units utilized as a 
lower percen tage per unit, than you can by tak ing what is, in effect, 
a captive  market and soaking that market for more and more money. 
We have worked very di ligently to try  to persuade our European com­
petitors of  our airlines that they are far  better off in the long run by 
lowering their  fares and expanding the volume of the market.

Now, I do not think that it  is at a ll necessary to point out to  the  gen­
tlemen of the committee tha t the Civ il Aeronautics Board has histo ri­
cally supported good earnings for the U.S.-flag carriers,  and we have 
done every thing we could to see that they earn good and sufficient 
profit. So I  would like to allay any fears that the Board is try ing  to 
put  anybody out of business or confiscate their  p roper ty throu gh re­
fusing to permit a reasonable rate of return.

The U.S.-flag carr iers today are carrying  about 40 or 42 percent of 
the tran satlantic traffic, North A tlan tic traffic. The U.S.-flag carriers 
are therefore a major factor in that  operat ion. The U.S. Government, 
through the Civil Aeronautics Board, has the best statistical data on 
air carr ier operation that can be obtained through the reports tha t 
are filed by our carriers, who constitute approximately 40 percent 
of this total market.

Our approach to this m atter is that  if  we can get H.R. 6400 enacted 
into law, then the shoe will be on th e foot of those who desire higher 
fares to show that the fares we favor are not in fact f air  and reasonable. 
And we have this mass of data which we may util ize to  show that  the 
fares are fai r and reasonable. Thi s is what it boils down to, as one 
man sees it.

Tha t is a fairly long answer to y our  question, Mr. Moss, but I guess 
maybe I really did not answer it. The fact of the matter  is that 
within the last 12 months on domestic fares, we have had 44 tariffs, 
passenger tariffs, brought to the Board for consideration; tha t is, sus­
pension and /or investigation. I believe we voted to  suspend and in­
vestigate 28 of those 44. All except seven of them have been cleared 
out, either through Board action or throu gh carr ier action by with­
drawing the  fa re or by withdrawing  and amending the fare. Because 
when we issue an order saying we are going to suspend and investi­
gate, we set for th our reasons and we try to give an a lternative  as to 
what we thin k would be reasonable.

The cases tha t are pending are pending because they are related to 
other  matters which are in the process of disposition. So you have 
this  interlock on several of them, where we just have to wait unti l we 
get others decided to establish the princip les which will be in effect in 
these cases. That is the case history  of 44 of these items which have 
been handled in tha t manner.

So, ge tting  back to Mr. Tip ton’s concern, I  think that he is overly 
and unnecessarily concerned.

Mr. Springer. Mr. Chairman, did you finish that  ? About what ?
Mr. Boyd. Mr. Tipton, I understand, devoted a great deal of time 

to the period required for the Board to dispose of a fa re investigation.
I was just try ing  to point out tha t this was a ra ther abnormal situa­
tion. In fact, it was the first one tha t I know of that we have had in 
the his tory of the Board. There may have been one more prio r to my 
coming, but I  do not believe so.
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Mr. Moss (presiding).  At the present time, you meet informally  
with the V.S. carriers prior to an IATA conference, is that  correct?

Mr. Boyd. Yes, sir.
Mr. Moss. Now, if the author ity of 6400 is given to the Board, will 

the procedure change? Will you then have a ratemaking hearing 
and determine upon a rate  which the carriers will then be bound to 
propose ?

Mr. Boyd. That is not contemplated, Mr. Moss.
Mr. Moss. Would it  be required ?
Mr. Boyd. No, sir. As we unde rstand this legislation, it  would not 

be required, and we would not propose to change the existing  pro­
cedure. We have no desire to bind our carrie rs into a stra it jacket 
in terms of dealing with IAT A. And we have no desire to impose 
our will willy-nilly upon the ai r carriers  of the world. And in the 
area, of ratemaking, establishing fares and rates, there is bound to be 
an area of what is called the area or  the zone of reasonableness. There 
is not such thin g as a mathematical calculation to say that  3.5 cents 
a seat-mile is the reasonable fa re.

So we have historically felt, and continue to feel, t ha t there must 
be flexibility on the pa rt of our carriers. In  the domestic field, a 
carr ier can come in and file a rate  within whatever area it wants to, 
but it has to be within what we consider the zone of reasonableness. 
This means tha t it cannot be so low- th at it is no t compensatory and 
it cannot be so high as to be exorbitant. But this gives quite  a b it of 
leeway, and we would anticipate that we would continue the same 
operation in the internat ional a rea as we have before.

The legislation is purely and simply backstopping legislation, which 
I must say I agree with Mr. Chayes on. If  we have it, I think our 
carrie rs will be more persuasive than  they have at times in the past 
been in the IAT A meetings.

But at the same time, we have no desire to blackjack anybody, be­
cause we have to live with each other. Wha t wTe want to see is the gen­
eral lowering of fares as the economies of the jet  ai rcr aft  and of man­
agement efficiency are brought to bear on the market, while permitting 
the carriers to earn a reasonable rate of return.

Mr. Moss. Well, now, under  the  autho rity in 6400, if you should 
disapprove a rate, would you then  have time to go thro ugh some rate­
making procedure to arrive at the rate which would be permitted 
by this  Government and go provisiona lly into effect under paragraph
(e)?

Mr. Boyd. No, sir, I do not believe so.
Mr. Moss. It  is not intended to request this authori ty that you would 

have to do that, is tha t correct?
Mr. Boyd. No, sir. And bear in mind tha t what we are talking  

about so f ar  as we can see at this  moment is merely a change in an 
existing fare  level which probably is not going to affect tour ist, first, 
coach and whatever else. I t is probably going to affect one or two 
of these segments, and not the total picture.

Mr. Moss. I am asking these questions because it seemed to me they 
were the basis for the statement presented on behalf o f the Ai r Trans ­
port Association.

Mr. Boyd. Yes, sir.
Mr. Moss. And they were stressed very strongly.
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Now, you gave a very large vote of  confidence to the U.S. carriers  in 
your appearance here, stating that  it was your opinion that  in the 
future , the problems would be as they have been in recent years, an 
effort by our  carriers to reduce ra the r than increase fares. But again, 
the specter of in jury to our car riers  was raised on the hypothesis that 
at some poin t, a proposal which would not be in (e) would be made, 
and  th at under  (e), it could go into effect by the Government.

Have you any comment on that  ?
Mr. Boyd. Yes, sir, that  is clearly a possibility. There is no ques­

tion but what it is a possibility. However, I  think  that it  is also fai r 
to say tha t the assumption on which this possibility is s tated is that 
because the foreign competitors are heavily subsidized, this can happen. *

Mr. Moss. That would not meet the test of ( h), would it ?
Mr. Boyd. No, sir. And furthermore , it is a matter  of fact which 

is certain ly apparen t in all of the aviation journals that the foreign 
governments are not happy about subsidizing their air  carrie rs. This *
is not something that  they do out of any desire to put the U.S. car­
riers out of business or to cripple them in any way. There  is a tre ­
mendous amount of unhappiness over the amount of subsidy tha t is 
being paid now7 on the part  of various countries to  m aintain their  a ir 
carr iers in operation.

Mr. Moss. Well, that is a possibility , then-----
Mr. Boyd. Yes, sir.
Mr. Moss. If  it occurs, at w hat point  would the determinations as to 

the fare  under (h) be made, and who would make them? (h) reads:
Th e ra te s to be agr eed  in acco rdan ce  with  the abov e pa ra gr ap hs  shall  be fixed 

a t reason ab le levels , d ue rega rd  b ein g pa id  to all  re leva nt  fac tors , such as cost of 
op erat ion,  rea son abl e profit an d th e ra te s cha rge d by any othe r ai r carri ers .

Mr. Boyd. There is where the arbi tration body would have to estab­
lish th e standards. That is one reason why we are so anxious to get 
this 6400, so tha t we can say, “Gentlemen, we have a body of precedent 
for the establishment of f air  and reasonable rates which has been built 
up first in our domestic sphere for  25 years, and these have been tested, 
they are similar to what the Interst ate  Commerce Commission uses, 
they have been tested in cour t.” They are clearly the criteria tha t 
should be utilized by an arb itra tion  body to establish what  are fair  
and reasonable fares. Tha t is one reason w7e want to get 6400 into 
existence. r

Mr. Moss. Mr. Springer?
Mr. Springer. To stay rig ht on that for just a moment, Mr. Chair­

man, first, last year, was there any foreign air  car rier system such as 
the BO AC, Air F rance, which operated at a profit ? r

Mr. Boyd. Yes, sir. Now, are you limiting this to those two car­
riers ?

Mr. Springer. Let us just take those two of the big ones.
Mr. B oyd. Mv understanding is that BOAC in 1963 earned a profit 

for the first time in a number of years.
Mr. Springer. How much ?
Mr. B oat). I do not have tha t figure, Mr. Springer, b ut it was in the 

millions of pounds.
Mr. Springer. How much, then, did Air France make ?
Mr. Boyd. My understanding is that  Air  France lost money last 

year.
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Mr. Springer. Now, this was the greatest year for air  carriage over 
the North  Atlantic ever in history, was it not ?

Mr. Boyd. Yes, sir.
Mr. Springer. And all of the airc raft,  all of them I am talking 

about, that  Hew the North  Atlantic in 1963 carried more passengers 
than  ever before in history ?

Mr. Boyd. Yes, sir.
Mr. Springer. BOAC made a reasonable profit?
Mr. Boyd. Yes, sir.
Mr. Springer. But A ir Fra nce  lost money ?
Mr. Boyd. Y es, sir.
Mr. Springer. Lufthansa d id not make any money, did it  ?
Mr. Boyd. I think Luf than sa just about broke even.
Mr. Springer. How about Alit alia ?
Mr. Boyd. Alitalia earned a profit.
Mr. Springer. It  was not very much, was it ?
Mr. Boyd. I think it was a fairly  substantial profit.
Mr. Springer. Now, how about Swissair ?
Mr. Boyd. Nine percent.
Mr. Springer. And SAS ?
Mr. Boyd. I th ink SA S made a profit. KLM— I  th ink they earned 

money, I am not sure. PIA,  I am not sure of.
Mr. Springer. This is the first time tha t any of these, KLM and 

SAS, made money ?
Mr. Boyd. No, Swissair has been historica lly profitable.
Mr. Springer. I take it back, Swissair usually makes money.
Mr. Boyd. SAS is genera lly profitable, generally  speaking. Ali­

tal ia—this may be the first year they have made money, I am not sure.
Mr. S pringer. Well, let me get back to th is, because I  want to stay 

on my line of thought.  Now, the Chandler  agreements, had they 
gone into effect for  this year,  would have been approximately how 
much of a percentage below the rates tha t are charged  this year in 
transatlantic service ? Rough ly, the percentage ?

Mr. Boyd. You mean above? The Chandler fares were above the 
rates that are in effect now.

Mr. Springer. Well, now, your proposed rates were lower, were 
they not ?

Mr. B oyd. Yes, sir. You said, as I understood your question, how 
much would the Chandler rates have been below.

Mr. Springer. Let us take your proposed ra tes. How much below 
the present transat lantic fares would they have been ?

Mr. Boyd. I am sorry,  I  am lost, Mr. Springer, because we do not 
have any proposed rates.

Mr. Springer. All righ t. Now, you did get an agreement to lower 
rates, d id you not ?

Mr. Boyd. Yes, sir.
Mr. Springer. Very substantially.
Mr. Boyd. Yes, sir.
Mr. Springer. Now, are those rates proposed last summer higher 

or lower than those presen tly in existence ?
Mr. B oyd. Well, the rates  t ha t were proposed last summer Yvere es­

sentially  the rates tha t were adopted. These are quite a bit below 
the Chandler rates.
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Mr. Springer. How much, then, are these rates below last year’s 
transatlantic crossings between May and October (

Mr. Boyd. I shall have to provide tha t for  the record, Mr. Springer.
Mr. Springer. Roughly. Is it 5 percent, 10 percent, 15 percent, or 

20 percent ?
Mr. Boyd. Well, it would average out about 13 percent.
Mr. Springer. All right , it is about 13 percent below last year '?
Mr. Boyd. Yes, sir.
Mr. Springer. Based last  year on Bri tain ’s 9 percent, did you 

say ?
Mr. Boyd. No, tha t was Swissair. I do not know what the British 

made.
Mr. Springer. Well, based on that  last year, what were our 

profits ?
M r. Boyd. Our profits last year ?
Mr. Springer. Take TWA and Pan-Am.
Mr. Boyd. Last year, TAYA had a rate of return of 24.2 percent.
Mr. Springer. And how much was Pan-Am ?
Mr. Boyd. On Pan-Am, Pan-Am had a rate of return of 11.8 per­

cent in its Atlant ic division, and had a rate of 21.5 percent in it s  
Pacific division.

Mr. Springer ( rea din g:)
The  rat es  to he agreed in accordance  with the above parag rap hs shall  be 

fixed at  reasonab le levels, due  regard  being paid to all rel eva nt facto rs, such 
as  cost of operation, reasonable profit and the rat es cha rged by any other air  
carriers .

Now, th at last par agraph  is going to have a big part  in negotia­
tion, the rates charged by other air carriers , is tha t not correct?

Mr. Boyd. Well, it could. I would have to say, Mr. Springer, 
because I  have been in a number of negotiations and it has always 
seemed to me that the thin gs I thought were going to be. important 
turned out to be side issues. But it cer tainly could.

Mr. Springer. Now, thi s says “Fixed at reasonable levels.” I 
take  i t tha t is the thing tha t you commonly call just and reasonable?

Mr. Boyd. Yes,sir.
Mr. Springer. Now, ord inar ily, in domestic business, our domestic 

carrie rs, you ordinarily figure just and reasonable to earn what kind 
of a rate ?

Mr. Boyd. Average 10.5 percent.
Mr. Springer. 10.5 percent ?
Mr. Boyd. Yes, sir, return on investment.
Mr. Springer. Tha t is what you are allowing at the present time, 

roughly ?
Mr. Boyd. Yes, sir. Now, of course, that has ro be a broad average, 

as I said the other day, Mr. Springer. We have carrie rs earning 16 
and 18 percent.

Mr. Springer. I understand, and you have a couple that earn 22 
percent, or so you told me.

Mr. Boyd. Yes, sir.
Mr. Springer. Now, do you feel that if you keep on lowering these 

rates, you are going then to be able to have other foreign govern­
ment operated carriers  compete ?

Mr. Boyd. Oh, surely, surely. We have had foreign people tell us 
tha t they could meet any rate  and operate efficiently. But, and here



AMEND ING FEDE RA L AVIATION ACT OF 19 5 8 217

is what I  wanted to get back to and interjec t a moment ago, if I may, 
when you look at the picture of the foreign a ir carriers , please bear in 
mind tha t most of these carriers, with the exception o f Swissair and 
SAS have a g reat variety of national interest  routes which they are 
opera ting and which has a drast ic effect on their profit and loss state­
ment. I refe r you specifically to BOAC and its Commonwealth route 
system, to Air France and its efforts to hold together what used to be 
tii© French colonial empire—hold together through commercial ties. 
Alitali a, for example, is try ing  to get into Africa . When I say trying  
to get in, I mean they are moving their operations into A-frica. 
Lufthansa is moving into South America. KLM is trying to maintain  
a worldwide route system when it no longer has Indonesia. These 
things cost money, Mr. Springer .

Mr. Springer. I unders tand. And may I say tha t Pan-Am and 
TWA have the same thing,  if you want to travel out through the 
Fa r East.

Mr. Boyii. Weil, I cannot get too concerned about Pan-Am with its 
rate of retu rn in the Pacific. But the point, which ive have taken as 
the U.S. Government, is that the passengers across the N orth Atlantic  
specifically have no requirement to subsidize the national  interest 
routes of any air carrier, whether it be Uni ted States, British, or any 
other. We have taken the position, and this is our internationa l air 
transport policy, that national interest routes should be paid for by the 
government tha t wants the route, not paid for by the passenger who 
wants a holiday in England or in the United States, as the case may be.

Mr. Springer. Well, I am in agreement with you on that, Mr. Boyd. 
I do not think  we are down to the point yet. That point is simply th is : 
You say you are going to get lower rates and you are asking  for this, 
not elaborate but very overall thing here, to get at it. But the point 
I am making is I do not believe, from what I have seen, tha t those com­
panies can compete with us. I have a feeling th at T WA and Pan-Am 
any place could run them off the map.

Mr. Boyd. Well, now, on tha t, Mr. Springer, this is where the ar ­
bitration comes in. If  the rates  or  the fares tha t the Board  wants  to 
see are  not just and reasonable for  the carriers o perating the market, 
then they should go lie fore the Board  of Arb itrat ion and say, “Look, 
we cannot do this because our costs are thus and so.”

But I  would want to say, “All righ t, gentlemen, break out your costs. 
IIow much of it is national in terest ?”

Then I would say to  the  Board of A rbitr ators, “Gentlemen, th is is 
a burden o f the government, not a burden of the traveling public.”

Mr. Springer. But I  do not believe you are going  to be able to apply 
just and reasonable as you have to domestic carriers  of 10.5 percent and 
still expect foreign governments to  compete upon the same basis that 
we do with more efficient admin istration. Now, is tha t not about 
right ?

Mr. Boyd. Well, no: I think  the foreign car riers  have the capability 
of opera ting as efficiently as ours. So I  cannot agree with you.

Mr. Springer. Do you believe that  thei r government corporations 
do operate as efficiently as ours ?

Mr. Boyd. Well, I cannot give you anything to su pport it. I would 
say insofar as some of them, and  I ’ll have to use smal l ones, insofa r 
as' Aer Linte, the Iris h line is concerned, for  instance, I  think it  is
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one of the most efficient ones I  have even seen. Swissair, yes, sir.. 
Pakistan International  Airways, yes, sir.

Mr. Springer. You are picking off the cream of the crop, I will 
admit. Tha t is true.

The point I am try ing  to get is, if you are going to apply this 
criterion  which you are now employing with reference to domestic 
air  carriers , you are going to put a limitation of roughly 10.5 percent 
on them. If  you are going to do that,  you are going to drive fares 
down, because if somebody made 22.5 percent last year and somebody 
else made 12 or 13, or wha tever it averages out, you are going to drive 
fares down under your formula.

Mr. Boyd. Yes, sir.
Mr. S pringer. Now, the point is can these other governments, and 

will they, concede and go along? This is not the point tha t in all 
your faremaking, you a re going to get. This is the  point, as I  get your f
testimony, that you are driving  toward.

Mr. Boyd. Let me say th is: We have no specific fares in mind. We 
are not champing at the  b it, Mr. Springer, to go out and say, “Boys, 
here are a series of fares tha t are all stepped down from the existing 
fares.’’ We do not have any such concept.

Mr. Springer. I understand that.
Mr. Boyd. However, please bear in mind now, that  the fares are 

own from last year. The traffic is up far more than it costs to com­
pensate for the reduction in the fare. So that the net earnings of the 
carriers should be up considerably th is year, and it certainly should be 
a relative thing based on what they did last year. As the jets become 
more economical, we think the fares can go down, the carriers can earn 
the ir money, and we canot say that BO AC has to be limited to 10.5 
percent. But T will ven ture to say that the United Kingdom would be 
happy to have BOAC making 10 percent.

And bear this in mind, too, Mr. Springer. We are looking at this 
in terms of discussing legislation pretty much in a vacuum. The 
figures that I have are tha t the air fare represents just about one- third 
of what travele rs spend in various countries. Aviation has as its 
major  interest gel ting  people to  move from country to country7, and 
the more people who go from here to Europe , the greater  amount of 
dollars goes into the coffers of those governments. So lower fares 
are something which they are interested in, also, within reason. (.

Mr. Springer. The poin t I am t ryin g to get to here is whether or 
not.—two points: You can do what you apparently  intend to do, and 
that is to lower fares. Ultimately , that  is what  you have in mind.

Mr. Boyd. As conditions-----  f
Mr. Springer. I do not think tha t these companies can compete 

upon the same efficient basis that  TWA and Pan-Am do. T have 
watched them in operation. If  you want to name three that  are, T 
will agree and I might  throw SAS in on top of that. I am ta lkin g 
about the average government  corporation, and we have them all over 
the world, that is operatin g at a deficit. Practically  every country' 
that wants any aid from us, the first thing they ask for is a steel p lan t: 
the second thing is an airline.

Mr. Boyd. Yes, sir.
Mr. Springer. When you are talking about, a rate of 10.5 percent.

I take it  this is the  whole picture  of what you think is just and reason-



AMEND ING FE DE RA L AVIATION ACT OF 1958 219

able, and I do not  know tha t I find any fault  with that. It sounds 
to me like a fai r rate  of return. But the other carrie rs have not 
conceded this. It  seems to me you are going to have to drive fares 
down.

The other point  is, and this is the point I am not sympathetic to, and 
that  is fares by negotia tion at the State Department level. This is 
what I think you are going to  get in to under (g) and (h), rather than 
as it  has been up to the present time, by IAT A, which has  not done a 
bad job.

The third thing  I am coming to is th at jus t watching Mr. Chayes, 
tha t is exactly the same th ing  they are going to do with fares, what 
they have done on routes, and tha t is work them on the basis of 
diplomacy. I do not thin k fares should be worked like this. It  was 
true under Mr. Truman—I have seen this for the past 14 years. It  
was true under Mr. Truman, it was true under  Mr. Eisenhower, and 
has been true under Pres iden t Kennedy and President Johnson in the 
last 4 years. 1 do not believe this  is the  wav you o ught  to give away 
somebody else’s economics, as a card in diplomacy.

Mr. Boyd. Well, Mr. Springer , the thing that we believe is that if 
we get. this legislation, in poin t of fact, it will seldom, if ever, be 
necessary to go through the procedural steps of lowering the fares. 
Now, this  we believe. We cannot prove it to you, though. But this 
is why we want this legislation,  and we have no desire to blackjack 
anybody, provided—well, in any event, we do not want to do that.  
But we th ink we can make a case tha t fares should be lowered, and 
we shall do that before we say we think fares should be lowered.

I have this backward. Let  me say it this wa y: We think we are 
responsible at the CAB, and before we would say to our carriers, “Go 
to IAT A and lower the fares ,” we would be able to present a case to 
show that  (<?) the carrie rs could earn as much or more money with 
lower fares, and-or (Z>), t ha t the earnings of the c arrie rs available to 
us were all exorbitan t—I should not say all exorbi tant, because you 
will always have some cripples, but that  the carriers  ca rrying the bulk 
of the traffic are earning exorbitant earnings.

Mr. Springer. Mr. Chairman, I am inclined to agree with you, and 
I have been impressed with the wav you are presenting this, and I 
feel you are telling the tru th.  What I am concerned about is when 
you go to IATA, it merely says, “Well, I have talked to somebody in 
the S tate  Department, and they have said let TATA go on by, we shall 
work this out with von in December or next February.”

Now, this is the kind of th ing  that went on in the air  routes, because 
I know something of the histo ry of air  routes. This  is another part  
of it tha t disturbs me, and I know that as far as you are concerned, 
you are going to do exactly as you say you are going to do, because I  
think the CAB is so wrapped up in this tha t this is what they are 
going to do.

I think th is is exactly what Mr. Chayes was making out there, that  
this is an overriding concern in the ar t of diplomacy, to lie able, in the 
end, to have control of this  thin g in their  hands when they are handling 
the agreements.

Mr. Boyd. Well, I  cannot allay your fears about the Slate Dep art­
ment, because I am sure there is nothing I could say that would change 
your mind. So I shall not try to do that.
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But I will say this : Mr. Chayes said this morning  that it would be 
impossible to set fares between two countries, and he is exactly right,  
because all of these fares are  tied. You cannot set fares for two coun­
tries. They have to be set so that they cover the globe, in effect.

Actually, there are three conference areas for the world, and the 
fares all have an interre lationship, and you just cannot do it, one 
country with another country. There is no way for  it to be done effec­
tively.

The second thing  is tha t if we had had this legislation last year, 
there would have been no reason for the State Department to be 
involved in it, because what we were talking about last year was not 
lowering fares at all, it was maintaining the status quo. What we 
were opposed to was an increase in fares. We were not trying to lower 
fares last year.

Mr. Springer. All righ t, let me ask you th is : Suppose you have the 
power of suspension unde r (f ),  with a limita tion of  time to negotiate?

Mr. Boyd. Yes, sir.
Mr. Springer. Where are you with that ?
Mr. Boyd. Well, I  think you are at a dead end. You have a lim ita­

tion of time, and you g ive us suspension power under (f ) for a limited 
period of time so we can negotiate. You have just put a gun to the head 
of the U.S. Government.

Tha t is exactly what you have done, because if  we do not agree on 
fares by the time the suspension period is up, the other fares go in. 
So I say you have killed us with kindness.

The Chairman (pre siding).  Will the  gentleman permit a question?
Mr. S pringer. Yes.
The Chairman. Suppose you had suspension powers under (f)  with 

a limita tion of time for  a negotiation, at the end of which time, author­
ity  for (e) would come in to being. How would tha t work?

Mr. Boyd. Well, I would say if it could be done, it  would certainly 
be bet ter than where we are today, and better than having suspension 
power alone. However, I am just at a loss as to the concern th at the 
committee has over granting the Board powers in (e). I am at a com­
plete loss to understand th at. But I obviously have not thought about 
combining suspension and ratemaking powers, so that you would 
operate  under  (f) for  a while and then  (e) for  a while.

I do know this, Mr. Chairman, that  the  Senate Commerce staff last 
year spent an incredible amount of time try ing  to combine the CAB 
concept and the A TA concept, and finally concluded tha t i t could not 
be done.

Now, I  do no t know what that  is authority for, but I do know that, 
there was an effort, made to do it and it was finally concluded th at it 
w as unworkable. I do not  know thei r reasons for  concluding that, b ut 
I  do know they reached tha t conclusion.

Mr. Springer. Well, suppose in this  instance of a year ago tha t you 
had  had the power of suspension. That  did not put any gun at your 
head, did it ?

Mr. Boyd. No, but  you see, what would have happened would have 
been tha t we postponed the inevitable day when the fares went up. 
And bear in mind, the reason we did not  want the fares to go up, and 
we felt the fares should come down, was that the economics of jet oper-
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ation was such th at the passengers, we felt  and still  feel, were entitled 
to pa rt of the break.

Mr. Springer. All righ t, may I ask you this, Mr. Boyd: They said 
you could not fly into Bri tain . You said you wanted lower fares.

Mr. Boyd. We wanted to maintain the status  quo.
Mr. Springer. All righ t. You wanted to main tain the status quo. 

They want it to go up, is tha t correct ?
Mr. Boyd. Yes, sir.
Mr. Springer. All righ t, what  did you get out of it ?
Mr. Boyd. Well, as it turns out, we got fare reductions that, went 

into effect the first of Apr il of this year that  will, according to our 
projections, amount to a saving of about $50 million for  the American 
travele r.

Mr. Springer. What percentage  of reductions did you get? Did 
you say 13 percent ?

Mr. Boyd. I think  it averages out to about 13 percent.
Mr. Springer. You did not have any of  those powers a t all and you 

get a 13-percent reduction. How do you account for that?
Mr. Boyd. Well, a purely personal opinion, Mr. Springer. The 

governments of the other countries who were involved suddenly woke 
up and realized tha t they had taken a very strong and somewhat 
arb itra ry stand, even though they were acting with in the color of 
the law. And I think not only the color, but they also had the power 
to do what they did. They  looked at the picture, and decided tha t 
we were going to be around  a long time and it was not healthy for us 
to be bitter.

Another factor that enters  into it is tha t our U.S.-flag carriers, 
Pan  Am and TWA, were the recipients of  a real bonanza, because a 
grea t many Americans like to travel on foreign-flag carriers and have 
been avoiding Pan Am and TWA. But these same patriotic travelers, 
when it became apparen t that Pan Am and TWA  preferred lower 
rates, started moving back on Pan Am and TWA. This scared the 
dickens out of the foreign carrier operators, I  think.

Mr. Springer. All right,  Mr. Boyd. It  seems to me the proof of 
the pudding, and what pow’ers you need, is what has  happened. Now, 
you have made a good case for lower fares. You presented a very 
good case, as I  understand it. And you negotiated a 13-percent over­
all reduction in rates with  no increased powers of any kind. Now 
you come back here and say tha t we cannot operate, we want lower 
rates, we cannot get lower rates  because we do n ot have those powers.

Th at is in essence—you are saying, of course, our a ir carriers would 
not have been able to land, we would not have been able to keep BOAC 
off. But you have negot iated 13-percent lower rates without any addi­
tiona l power at all. It  is very strange to me th at you should come 
back and ask for these addit ional  powers now in order  to get lower 
rates.

I yie ld to the chairman.
Mr. Boyd. If  I may comment on that , Mr. Chairm an, I will say 

tha t we feel very happy that  we are able to negotiate lower rates. 
But we think tha t you have to look at tha t as being in the context of the 
crisis that developed last year, and believe you me, Mr. Springer, here 
is one young man who does not want to go through that, again, re-
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gardless  of what the ultimate benefits to the U.S. t raveler are. What  
we are trying to do in seeking this legislation is to get into an orderly 
situat ion and not one where everybody gets thei r fists curled up and 
stands back and wants to  fight. Tha t is no way to do business.

Mr. Springer. I yield to the chairman.
The Chairman. You say a 13-percent reduction. From what?
Mr. B oyd. Mr. Roth.
Mr. Roth. I believe it was a 13-percent reduction from the fares 

that  were in effect liefore the—no, from the Chandler fares, the Chan­
dler  agreement th at went, into effect for about 6 or 8 weeks, just about 
this  t ime a year ago. Today’s fares a re about 13 percent below tha t, 
and we think they are about 10 or 12 percent below the fares th at were 
in effect in the fall and this past winter.

The Chairman. Well, I think that still leaves the record uncertain.
Are the fares higher than  they were before the Chandler confer- f

ence ?
Mr. Boyd. They are  lower than they were before (he Chandler con­

ference.
The Chairman. And the Chandler  conference would have granted 

higher fares than they were at the time?
Mr. Boyd. That  is right,  an average 5-percent increase.
The Chairman. And the Chandler conference was an average 5- 

percent increase ?
Mr. Biiyd. That  is right. The agreement at  Chandler resulted in an 

average 5-percent increase in (he then existing fares. The fares today 
are roughly 13 percent below the Chandler agreement; yes, sir.

The Chairman. Which  is about 8 percent, then below what they 
were before the Chandler conference?

Mr. Boyd. Tha t is about right, sir.
Mr. Springer. They are about 8 percent below what they were in 

1963.
Mr. Boyd. 1962. They are about 13 percent below what they were 

in 1963.
The Chairman. I wanted to be sure where the 13 percent came 

from.
Mr. Watson, do you have any questions ?
Mr. Watson. No questions, Mr. Chairman.
The Chairman. Mr. Younger?
Mr. Younger. Yes, the re is one question that disturbs me.
You say th at this retal iatory right does not have any place in this 

business. I am quite sure t ha t before too long, they are going to grant  
a route to the Russian fliers. Already, they  are sa iling the seas in com- f
merce. They will not  and do not join the conference and they will not 
observe conference rates. They are cu tting the heart out of any rates  
that  they want to, and tha t is, of course, what they will do if you grant 
them the route over here. Tha t is their history.

Now, having gran ted the route and so forth, and then this thing  
happens,  you say tha t there  would be no advantage in any retaliatory  
rights .

Mr. Boyd. Mr. Younger, you have picked the exception to  the rule.
Mr. Y ounger. But those are the things that cause trouble.
Mr. Boyd. As you may recall, there is an agreement now between 

the United States and the U.S .S.R. on air  transportat ion between Mos-
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cow and New York. That agreement was ini tialed but  has not been 
executed or signed.

Tha t agreement has, as we unders tand it, precise provisions per­
taining to fares. Here it is possible to have a bilateral situation be­
cause the Aeroflot is not a member of IATA and because the  routings 
are terminal-to- terminal, Moscow to New York and no beyond rights. 
So there is no other carriage involved there. That agreement, I am 
advised, has very specific termino logy about rates and fares which are 
completely satisfactory to the United  States, including the U.S. 
carrier involved, and they are not in any sense re lated to the normal 
Bermuda-type agreement.

Mr. Younger. I)o you have any idea at all that having signed and 
initialed such agreements, they will observe them ?

Mr. Boyd. Well, I  can say only this, Mr. Younger. We have dis­
cussed with a number of countries and carriers who do operate to and 
from Moscow, and the information we get is that  they have adhered 
religiously to the agreements they  have made with these other 
countries.

Mr. Springer. Would the gentleman yield fo r a question ?
Mr. Younger. Yes.
Mr. Springer. Is this an executive agreement or is it a trea ty ?
Mr. Boyd. It  is an executive agreement. Mr. Spr inger.
Mr. S pringer. And it will not be made public until such time as it 

is signed by the two parties ?
Mr. Boyd. So far  as I know, tha t is the case.
Mr. Springer. And it has not been made public yet ?
Mr. Boyd. Not to my knowledge.
Mr. Younger. The feeling tha t I have in regard to these routes is 

they are go ing to be granted, and I  th ink as soon as they are operative, 
you are going to have more problems than you have now. 1 ou may 
want some retalia tory powers.

Mr. Boyd. My unders tanding. Mr. Younger, is that the fares must 
be agreed among the two air car riers  as a condition for either to operate 
to the other country.

Mr. Younger. Well, I am one of those who feels tha t jus t having an 
agreement, I do not care what kind  of an agreement is entered into 
between the air carriers, whenever it becomes the advantage of Russia 
to change the fares, they are going to do it, and we are going to be in 
the same position we were with Grea t Brita in. They will kick us 
around and then threaten to cease our carriers and then we will go into 
long negotiations and come out the loser.

Mr. Boyd. I guess what I am saying,  Mr. Younger, and I have not 
looked at this agreement for a couple of  years, but I think w hat I am 
telling  you is that in the agreement with the Russians, there is re­
talia tory language already stated , se t forth.

Mr. Younger. Then you will have to admit, Mr. Chairm an, tha t 
somebody else has felt  that there ought to be retaliatory  procedures.

Mr. Boyd. Yes, sir; or, sure.
Mr. Younger. You said a while  ago tha t you did not th ink  retal ia­

tory  provisions had any bearing on this whole negotia tion of inte r­
nationa l rates.

Mr. Boyd. Tha t is right,  and I adhere to  that in terms of the coun­
tries with whom we have the Bermuda agreements. My point  is this,
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tha t had we possessed the legislation in 6400 last year, there would 
have been no question of reta liation because there would have been no 
action taken in the first place tha t would have led to any desire or need 
for retaliation.

Mr. Younger. And i t was th e attorneys of the Board that made the 
recommendations to the State Depar tment  and the President  that the  
President had no power whatsoever of a retaliato ry na ture  ?

Mr. Boyd. No, sir.
Mr. Younger. Then you disagree  with-----
Mr. B oyd. No ; I  do not disagree with what Mr. Chayes said.
Mr. Younger. He said it came as a recommendation from your i

Board. v
Mr. Boyd. No, sir; as I  understand him, what he said was tha t the 

President had recommendations from the CAB and from the State 
Departmen t as well as he figured from the carriers  and others of the  {
Congress.

My statement is this, Mr. Yo ung er: The only thing  the  CAB has said 
along this line is the CAB does not have any such power. We have 
said this to the Senate; we have said this to everybody, and I adhere 
to it.

Mr. Younger. We can check the record a fterward, but  I  th ink the 
reference tha t you made about having the recommendations of the 
CAB and  the S tate Departm ent and the carriers  was in the question of 
his decision when we raised the  point as to  what information did he 
have on which to make a decision other than  some recommendations 
of the S tate  Department. And  Mr. Chayes said no, tha t the President 
has these three organizations  to advise him so that he does have more 
than  one recommendation. Bu t when it  came to quizzing him about 
where this recommendation came from, in regard  to his inability to  act,
I th ink  you will find that  he stated that the  recommendation came from your Board.

Mr. Boyd. Well, I have no desire to differ with Mr. Chayes. But i f 
tha t is what he said, my testimony, regardless of  what he said, is this:
The CAB advised the*President tha t the CAB had no power to re­
taliate. We did not nor do we arroga te to  ourselves the right o r the 
privilege to say what power the rest of the Government may nave.

Secondly, my testimony is that I  do not know wha t info rmation the President has. f
Mr. Younger. Tha t is all, Mr. Chairman.
The Chairman. Mr. Nelsen ?
Mr. N elsen. I was interested in the reference made to the fact that 

Russia was not a member of IAT A. Now, is the membership in this  f
organiza tion limited ? What would a country do to become a member ?

Mr. Boyd. It  is my unders tanding, Mr. Nelsen, that  any interna­
tional carr ier may become a member of  IATA by a pplying therefor 
and paying the fee, which is based, I believe, on the route miles oper­
ated by the carrier. It  is not an exclusive organization, an d I  believe— 
in fact, I  can say with certainty  that the IATA organization has made 
overtures  to Aeroflot to become a member.

Mr. Nelsen. Going through  this air service agreement, I have not 
carefully studied it, but the thing  th at strikes me is th at  in i t are the 
various articles and also an appendix. It  would seem to me tha t in the 
event tha t we enact the legisla tion th at passes to the State  Department
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and the  Preside nt the ratem aking and suspension au thorities, to a de­
gree, are we not negating the  effectiveness of the IA TA  agreement and 
all of the  contingencies th at are contemplated by language in it?

Mr. Boyd. Our position, and this,  I  am sure, is the position of the 
State Department, is absolutely no, we are not negating in any sense 
the funct ion of IATA.

Air. Nelsen. Well, the language would indicate procedure for  nego­
tiation  on rates and what the contracting parties are to do, and earlier 
you mentioned a reduction of 13 percent in rates.

Mr. Boyd. Yes, sir.
J  Mr. Nelsen. Now, this rate, the  increased ra te that was proposed,

was that a rate th at resulted from a conference of the  IAT A group ? 
Mr. Boyd. Yes, sir.
Mr. Nelsen. Then when it was all over with, you finally  negotiated

* a rate tha t was even below the rate tha t previously existed prior  to
the increased rate by virtue of the IA TA  agreement ?

Air. Boyd. Yes, sir.
Air. Nelsen. I want to compliment you for having kept your per­

spective on that.
Air. Boyd. Thank you.
Air. Nelsen. I have no further  questions.
Thank you, Air. Boyd.
The Chairman. You mentioned a moment ago t ha t you could not 

understand the committee’s concern over giving the Board ratemaking 
authority. You are fami liar with the fact tha t the Board has been 
trying for the entire life of the  Board, almost 25 years, to get this 
authority,  aren’t you?

Air. Boytl Yes, s ir; and I have never understood it, so I  am in no 
different position than  the Congress is in not having passed it over 
25 years.

The Chairman. Well, you should get one of those fine, capable 
young lawyers that you have down there with you to go back and read 
the record when the CAB was established. You will find out why we 
did not give them ratemaking autho rity.

Air. Boyd. AVell, I have, in fact,  done that, Air. Chairman. What 
I find is, as I recall, tha t there was discussion on international rate 

p. legislation at the time the Civil Aeronautics Act of 1938 was enacted.
'  At th at time there was little, if any, internat ional ai r travel to  and from

the United  States, and the consensus was that  there was no need at that 
time for ra te legislation.

However, at the time the legislation  was enacted, the  CAB was 
requested to make a study and to report  back to the Congress as to 
whether or not there was a need for international  rate  legislation. 
This the CAB did, and in 1939 the Board reported back and said, 
essentially, the situation is as it was last year, and we do not have 
enough information to indicate  that there is any need for  interna­
tional rate legislation.

In 1942, the Board came in and  said to the Congress, “Gent1 emen, 
we have changed our mind, and there is a need fo r tha t.’’ T' it  was 
during the period of the  war. Nothing was done then, and s' ice the 
war we have been trying more or less consistently to get legislation, 
and we have never gotten it, and nobody has said why “we ain't  got 
it,” but “we ain’t got it.”
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The Chairman. Well, a man tha t is as knowledgeable and intelli ­
gent as you are and the Board  could only just sit down for a few 
minutes and think  through this  thing, and it seems to me come up 
with the reason why. There  is a principle tha t has been developed 
over the years and has grown up. The bilateral  agreement, the Ber­
muda agreement recognized the organization tha t was established, 
already established under the law at tha t time. The 1944 conference 
out at Chicago recognized the international organiza tion which be­
came IATA, and tha t was the method tha t came up by which these 
rates would be determined.

The principle, of course, tha t developed was, would the  carriers be 
permitted to do it, or would the governments be permi tted to do i t?
Now tha t is precisely the reason th at there has not been th is authori ty.
And that is the big issue here today. The carriers  feel that  they are 
operating  in private enterprise  and tha t they are responsible for f
sound management and operation. There is an interna tional  situa­
tion that is different from the domestic. I do not have to go th rough 
all that.  You know it so much better than I  do.

But  tha t is the primary concern of this committee as to whether 
or not we are going to make a fundamental change in Government pro­
cedure with the establishment of regulation of the rates  on interna­
tional routes where, throu ghou t the years, we have had an organiza­
tion set up to come to a determination and agree among themselves.

Now, I  am pretty strong for  t ha t procedure. Wh at bothers me is 
when th at procedure breaks down, where do we go? From my view­
point, I think that is where the Board should be concerned, and tha t 
is the reason I asked a moment  ago, suppose you le t IAT A work. It  
has been testified here tha t it was intended for it to continue to work.
Well, now, I may not know very much, but I know this, that  you 
cannot have two organizations set up with authority to do the same 
thing, because human natu re works in every place. I do not care 
whether  it is IATA or whether it is the Civil Aeronaut ics Board. And 
you cannot have two organizations set up to do the same thing unless 
the ground  rules are laid down for them.

Now, what would be wrong with giving IAT A a chance to work, 
let it proceed, and then if something goes wrong, the Board power 
could be invoked? Even if you had this authority, I  do not see how 
it could change the situa tion you have with Mexico. You have en- (,
tered into an agreement, I suppose—a treaty, is it not ?

Mr. Boyd. An executive agreement.
The Chairman. Is it not one of those considered to be treaties ap­

proved by the Senate and therefore  law ? f
Mr. Boyd. No, sir. It  is not a treaty.
The Chairman. Nevertheless, why would not it be a good procedure 

to let these regular  trad itional  procedures work if they would, and 
if not, when you get into a difficulty like you had with the United 
Kingdom, have the  power to suspend and then say to them, “There 
is a certain length of time in which you can settle this thing, or, if 
not, the Board is going to have the legal authority  to  step in and say, 
under those circumstances, AVe fix the rates’ ” ?

Mr. Boyd. Well, Mr. Chairman, we are just  a t a complete impasse, 
and either I have failed completely to make a case, or the committee
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just completely disbelieves what we have said. Because the whole 
thru st of our testimony has been to the effect tha t IA TA  would con­
tinue to be the way to set rates. We have no interest, no desire, no 
facilities  to start setting rates.

The Chairman. Well, you are asking for it  here.
Mr. Boyd. We are asking for it  as backup power, as an option. Be­

cause what you say leads me to wonder if we have not transcended 
the a uthority Congress gave us by in any circumstances disapproving 
an IAT A agreement.

The Chairman. You certa inly disapproved the one out at Chandler.
Mr. Boyd. And we have disapproved others, but from what you 

say now, it makes me wonder if  we are not transcending the boundaries 
of our authority  by doing that .

The Chairman. No, 1 do not th ink so at  all because the  Civil Aero­
nautics Act or the Federa l Aviation Agency Act provides tha t you 
may disapprove; always has.

Mr. Boyd. The question then is, What happens af ter we disapprove?
The Chairman. Then the bilateral agreement comes into effect jus t 

like it did last year in the situa tion with whatever country was in­
volved. But you say you are s topped there, you cannot even suspend.

Mr. Boyd. That is right, sir.
The Chairman. Well, if by not letting  the  procedure work as you 

want it, come up and we shall give you the power to suspend. Then 
if you cannot make it  work by a negotia ted conference, I believe as 
much power as the United S tates has—regardless of what other people 
say, I am still of the opinion tha t the United States  has a lot of power 
throu ghou t the world. I do not believe we are losing every time we 
turn  around. Our plants and our industry, our exports, our commerce, 
our trade,  could not keep  on growing and expanding if all of these 
allegations tha t are made were true about how we are being defeated 
every time we turn around.

Mr. Boyd. I am certainly  not  a party  to any of those allegations.
The Chairman. I think i f there  is a chance tha t i t will work when­

ever there is somebody with auth ority  behind it to see that it works, 
it will work.

Mr. Boyd. The th ing I  am talk ing  about, Mr. Chairman, when you 
talk  about giving suspension au thority, you have something behind it. 
I  would say, certainly we would ra ther have suspension authori ty than 
nothing. But all you are saying  is you have the power to keep the 
status  quo for x months or days, however you want to phrase  it, and 
then, regardless  o f what happens, the o ther government, or the other 
carr ier of the other government, goes ahead and puts its rates in.

The Chairman. H ow can they  put  the rates in if you have the power 
to suspend them ?

Mr. Boyd. Because the suspension power has to be for a limited time. 
At  least I presume it  has. I t  should be fo r a limited time. Other ­
wise, you do not have a basis fo r reaching an agreement and the  whole 
basis of the idea is to reach some sort of an agreement sooner or later.

The other thing I would like to point out  is tha t IAT A is the rate- 
making machinery effectively for the carriers of other  governments. 
It  does not seem to have inhibited the other governments from giving 
them the power, from providing  themselves with the power, to fix 
rates in the event IATA  did not function.
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The Chairman. Well, I do not understand tha t, because you had 
your conference out here, and you disapproved it, and you had this 
confab with the Uni ted Kingdom, and then you came up with an 8- 
percent, reduction in rates, and IAT A did not meet again.

Mr. Boyd. Yes, sir;  they met again. They met three tunes. The 
rate tha t we have today is an IAT A rate. I t is the result of two 
meetings-----

The Chairman. Reached when ?
Mr. Boyd. Well, it  was reached about the time t ha t the thing  went 

into effect, about the 1st of April. But in the meantime, there had 
been—well, there were four  meetings, actually. There was one in 
Montreal, two in Salzburg, Austria, and one in Nassau. Aft er the 
Nassau meeting, a package was developed which was generally satis­
factory except for  a couple of items which involved the traffic between 
the United States and Israel, primarily. And the Israel carrie r held 
out.

The Chairman. Has  there been any meeting since the Salzburg 
meeting last October ?

Mr. Boyd. Yes,sir; in Nassau.
The Chairman. When was that ?
Mr. Boyd. It  was held in December.
The Chairman. And  did they come to a successful conclusion at 

that  time?
Mr. Boyd. The fares  in effect today are essentially the fares tha t 

were agreed at Nassau. However, as I  said, there was a problem the 
Israe l airline had which caused it to vote against the agreement. 
Subsequently, or or about  April 1, bv a mail vote, that  disagreement 
with the Israelis was worked out, and they came along. So now there  
is unanimity, and there is an IATA  agreement involving traffic over 
the North Atlantic,  approved by the CAB as well as other govern­
ments.

The Chairman. Well, tha t repor t I did not know about. I knew 
they had the Salzburg meeting at which they disagreed.

Mr. Boyd. Yes, sir.
The Chairman. I knew they set up a committee to go back and tr y 

to work it  out, and they got an agreement with the exception of a few 
of the Middle Eastern countries, two or three of them that would not 
go along.

Mr. Boyd. Tha t was related to the Israel thing.
The Chairman. Then I was not aware th at the Nassau Conference 

took place in December.
Mr. Boyd. Yes, sir.
The Chairman. And  as long as Israe l held out, the Nassau Con­

ference could not become effective; is that rig ht ?
Mr. Boyd. That is righ t, sir.
The Chairman. But the governments did go ahead and put  into 

effect the rates that were agreed to ?
Mr. Boyd. Tha t is right , sir.
Now, to be precise about this, the Israel  objection was not related  

to fares, it was related to stopover privileges.
The Chairman. Well, I thought i t was related to coach fares or  all 

tour  fares.
Mr. Boyd. No, s ir; it  was related to stopover privileges for group 

fare  passengers.
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The Chairman. Well, I knew it was related to group fares as 
against the higher rate. But  I was not aware tha t it was related to 
merely stopovers.

Mr. Boyd. Yes, sir.
The Chairman. Well, since Mr. Springer  pursued tha t, then, why 

would you be better off with the authority which the carriers object to ?
Mr. Boyd. Well, all we can tell  you 'is what we have, Mr. Chair ­

man, and respectfully disagree with  the carriers. We think the car­
riers would be better off.

The Chairman. If  you had that  authori ty, would not tha t supple­
ment them, then? You say not. But under the law, would it not 

J  work? IIow could it keep from supplementing the IAT A procedure?
You could not ignore tha t if the  law directed you to fix the rates; 
could you ?

Mr. Boyd. Well, as I  recall, the power expressed in 6400 is discre- 
* tionary power.

Mr. Springer. That  is righ t, Mr. Chairman. That is the next ques­
tion I  want to ask him when you get through.

The Chairman. You may righ t now.
Mr. Springer. S. 1540 purpor ts to give the CAB power sufficient 

to activate  subsection (e) of the  Bermuda bilateral which becomes 
effective if  the CAB gets power over foreign rates comparable to its 
power to fix domestic rates ; yet, 1540 says the Board may alter the 
same foreign rates by the domestic laws under which the Board  shall 
determine and prescribe a lawful rate.

Now, is i t your opinion th at those powers, “may” and “shall,” are 
sufficiently comparable to activate (e) ?

Mr. Boyd. May I read you an answer tha t I have had prepared , 
and I believe it will cover your question ?

Mr. Springer. All right.
Mr. Boyd. As the statement of purpose submitted with the bill 

shows, the intent ion of the  Board in submitting  the bill was to provide 
that the  new rate powers will be discretionary rather than mandatory. 
Greater flexibility is required in the national interest in the field of 
internationa l a ir transportation and, in addition, section 1102 requires 
tha t actions of the Board must be consistent with outs tanding inter­
national  agreements. The word “may” was used to indicate this in­
tention. If  there is any partic ula r phraseology or language  which 

J  would accomplish the purpose more aptly, the Board will of course
have no objection to modification.

I should add that it was not our intention, however, to give the 
Board such complete flexibility tha t on completion of the proceeding, 
the Board  could ignore the record in the proceeding in reaching a 
solution or dismiss the proceeding without explanation. The part ic­
ular, indeed the sole, discretion which was intended was tha t of per­
mitt ing the Board to take action or withhold action after taking into 
consideration the peculiar and difficult aspects of fore ign ratemaking, 
especially the need to reach an agreement in one way or another, 
which i t seems to me is an effort on our p art  to express our intention 
to the Congress and to the ca rriers tha t this would be a supplementary 
or second step  proceeding, Mr. Chairm an, one tha t would not be u ti­
lized unless other measures failed.

That  is the whole purpose of this game.
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Th e Chairman . In  ot he r words, you  say th at  you  have  in mind 
ca rryi ng  out  exa ctly  wha t I  outlin ed awh ile ago  th at  I thou gh t we 
sho uld  do.

Mr. Boyd. Absolute ly, an d we th ink th at  6400 is the way to do th at .
Mr . Springer. We ll, now , you  may  alt er  the  forei gn  ra te ; is th at  

co rre ct  ?
Mr. Boyd. We  m ay involve ourselves in ra temak ing or we m ay not  

inv olv e ourselves in ra temak ing.  Th e whole pu rpose of thi s, as I 
sa id------

Mr . Springer. I f  you do invo lve yourself , wha t are  you bound to?
Mr. Boyd. I f  we inv olve ourse lves,  we are  hound to esta blish ra tes 

wh ich  we cons ider  to  be fa ir  and  reasonable conson ant  with the  eco­
nom ic cons iderations  w ith  w hich th e B oard is fa mili ar .

Mr. S pringer. Why  ar e yo u not using the  wo rd “s ha ll” ?
Mr . Boyd. Because we do no t wa nt  to  get into the rat em ak ing busi­

ness so long as IA TA  c an fun ction. That  is the simple  a nd st ra ig ht ­
fo rw ar d answ er, Mr. Sp ring er .

Th e Chairm an. W hy  c ould not we say it  in  th e lan guage t ha t w ay?
Mr . Boyd. Wel l, I  a m su re  that  i t c ould  lie w orked out.
Now, I wan t to ad d one  caveat here,  and  th at  is if  we g et into the  

si tuat ion where  t he  I A T A  people wan t to rai se the ex ist ing  fa res , and 
we do not. thi nk  the y shou ld be raised, we will  st ill  disappro ve  them 
un de r section 412. Th en  we would be in a posit ion  of  e ith er  si tti ng  
tigh t o r going into  a fa re  proceeding.

Now,  our intent ion , I  can assu re you, Mr.  Ch airm an , would  be t hat  
we wou ld not. go into ra te  fixin g on ou r own, th a t we would expect 
IA T A  to then recon vene an d reach  an  agre eme nt.

Mr. Springer. You m ean  a fter  you h ave a lre ady taken jur isd ict ion ?
Mr. I >oyd. Well, th is is a dif ferent  ju risdic tio n, Air. S pringer.  Th is 

is unde r section 412 o f the act which has to do wi th the  appro va l of 
agreem ents. I t  is no t a r atem ak ing section.

Air. S pringer. I  un de rst an d.  I th ou gh t you were  ta lk ing abo ut th e 
sect ion which I was ta lk in g abo ut here which say s you may al te r the  
forei gn  ra te.  Tha t is no t und er  412, is it  ?

Air. B oyd. No, sir .
Air. S pringer. That  is u nd er  1540, is it  not?
Air. B oyd. Yes, si r.
Air. S pringer. Al l r ig ht.  But  it says you may al te r the fo reign rate. 

Th e domestic  says you shall  det erm ine  and presc ribe the  law.
Air. Boyd. Yes.
Air. Springer. You ar e say ing, however , th at af te r you pu t “m ay” 

in to  operatio n, then  yo ur  duty is the  same as  on the domestic p ar t. Is  
th at  co rrect ?

Air. Boyd. No, sir . W hat  I  am  sayin g i s th is,  that if  we di sap pro ve  
an  IA TA agr eem ent  un de r 412, we wou ld then  expect IA TA to  re­
convene to try to rea ch an  a greement  cons ona nt wi th  w hat we state in 
ou r disa pprov al. I f  th a t cou ld not be done, th en  we would  expect  to  
go in to th is.

Air. Springer. I  am su re  I  missed it, because then  you are  a t the 
po in t where it  looks to me like you sha ll do som eth ing  and you a re s til l 
us ing  the word  “m ay.” A t the  point  wh ere  IA T A  ha s to  act , the n y ou 
wan t to use the  words “m ay a lte r,” and you do  no t say “you  shall ” do i t.

Air. Boyd. We pu t th e “m ay” in  so there would  be flexib ility.  Th e
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point  he re is th at  if we say  “s ha ll, ” t hen  I  th in k wha t the Ch airm an  
fea rs would  be real ized , th at  if  we said  “we shall ,” then  I th ink we 
wou ld be in a posit ion where we  would be fo rced to  tak e a ction  wi tho ut 
rega rd  to  IA TA . And tha t is not  what we w an t to  do.

Mr. Springer. Bu t the  po in t you  would make here is th at  you are  
going  to  give  IA TA  a chan ce to  work.

Mr.  Boyd. Sure.
Mr.  Springer. Bu t wh at you are say ing  is you  wou ld not use thi s 

lan guage un til  af te r IA TA  h ad  alr ead y fai led  to act.  Th en  you come 
alo ng  w ith  th e word “m ay ” a t t h a t po int , a ft er  IA TA  ha s fai led  to  act. 
Is  th at  correct?

Mr. Boyd. No. The “m ay ” is sta ted  in such  a way  th a t the Board  
ha s the discre tion to decide a t wh at  tim e pro ced ure s of  ra tema king  
sho uld  come in to eifect.

Mr . Springer. Al l rig ht . The n you are say ing  som eth ing  di fferent.  
You  a re sayin g t hat  you have the  d iscreti on to decide at  w ha t time. I  
did  not  u nd ersta nd  that  f rom w ha t yo u said a m oment  ago. I  thou gh t 
you were  taki ng  th is in th ree steps.  You were ta ki ng  fir st the  dis ­
ap prov al  o f the  previous  agre em ent.

Mr . Boyd. Yes, sir.
Mr. Spring er. The second s tep will  be, the n, th at you  g ive  IA TA  a 

chance.
Tha t is no t in the sta tu te,  is it  ? Th is is wh at  you are sayin g to us 

th at  you i nte nd  to do as a  pr oc ed ural  matt er,  corr ect ?
Mr.  B oyd. Tha t is co rrect,  sir.
Mr.  Springer. Then at  t he  t im e th at  th is beg ins  to opera te,  you are  

us ing  th e wo rd “m ay” a t t hat p oint . Tha t is som eth ing  di ffe ren t from  
wh at  I  u nders too d you to say  a  m oment  ago. You  a re saying  th is is a 
discre tio na ry  m at te r which  ar ise s im media tely  a ft er  the d isa pp rova l o f 
the  ra te  which I ATA has ag reed  on.

Mr . Boyd. Well, I  am no t t ry in g  to  confuse  you, a nd  I  a m certa inl y 
no t tryin g to confuse my sel f here.  I f  I  may say thi s, in the nor ma l 
sit ua tio n we would expect th at th is  s tat ute would have n o effec t w ha t­
soever . In  othe r words, we ex pe ct IA TA  to reach agree ments  which 
come up  with  far es  t hat  a re fa ir  an d reas onable and which  the  B oard 
feels  are with in  the  zone of  reasonableness.  We  can , therefore, ap ­
pro ve the m un de r section 412 of  the  act. We  expect th at  to l>e the  
norm al case,  an d 6400 would no t be invo lved  in any w ay, shape,  or f orm  
un de r t hat c ircumstance.

Mr. Springer. Ju st  a momen t. Le t me say th is  to you . Suppose 
10 ye ars  fro m now7 you are  gone  fro m the scene and all the rest of  the 
mem bers  a re  gone. Would it  be  p ossible to dis approve IA T A ’s agree­
ment, we wi ll say the  Ch an dler  agreem ent , and imme dia tely en ter  a 
ra te  p roceed ing?

Mr. Boyd. Yes, sir.
Mr . S pringer. W ith ou t do ing  an ythi ng  fu rthe r?
Mr. Boyd. Yes, sir.
Mr.  Springer. Th is is ju st  an othe r step. I  th in k you  are since re. 

I  t hink  yo u wi ll do exactly  w ha t y ou  say you wil l do . But  I  am just a 
li ttl e concerned  abo ut some of  the se eag er beavers I  see he ad ing up  
some of  these  commissions, and the first  th ing the y would  d o wou ld be 
to l and on th is  thi ng  and say,  “We w ill  fix the  ra te ” wi thou t an y fu rthe r 
disc reti on.
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Do you see how these thing s arise? This is why I  want to iron out 
whether this was a procedural step guaranteed to IAT A or whether 
this  is a discretionary step, and I think you have now explained it to 
me that it is a discret ionary step. The logical thing in working it 
would be that if you were to disapprove the ra te, you would st art the 
proceeding immediately then.

Mr. Boyd. I think the  Board would be perfectly willing to say tha t 
this  would come into effect on IATA rates after IAT A has had one 
or two chances.

However, I would hope t ha t the committee would bear in mind tha t 
we do have some problems in  some areas where we have no Bermuda- 
type  bilateral and where there are carriers  who do not belong to 
IAT A. Actually, my guess is, and this is purely  a guess, tha t we 
tend to have more problems in those areas today than we do with the 
IATA  operation. So in any modifications tha t you may desire to 
make in 6400, I hope you will bear in mind tha t when we are ta lking 
about IATA, there are some carriers  who are not going to be members 
of IATA and not tie our hands there, if that can be done.

Mr. Springer. Ju st one thing. I am tryin g to cover fundamentals 
quickly. Do you feel th at  in  the years I ATA has been in operation, 
it  has been a relatively successful operation ?

Mr. Boyd. The only way I can answer tha t is “Yes.”
Mr. Springer. Has it h ad due consideration for  the public interest, 

also, in setting rates ?
Mr. Boyd. I would say more often than  not, Mr. Springer.  But 

not  entirely, by any means.
Mr. Springer. Now, let me ask you, has there been any other ex­

ample tha t you can point to during your stewardship down a t the

ing for other than a year ago?
Mr. Boyd. I do not recall any.
Mr. Springer. Now, Mr. Chairman, may I cover just one fur ther 

thing  and I am through ?
In  6400, you are requesting  essentially a veto power by the Pres i­

dent. Now, do you favor that as Chairman of the CAB ?
Mr. Boyd. Tha t is the CAB position, yes, sir.
Air. Springer. Why would you, as Chairman of the CAB, believe 

that you and you alone are not competent to set a fair  rate in the 
public interest?

Mr. Boyd. Well, Air. Springer, I do believe tha t I and the Board 
are competent to do that.

Air. Springer. And you would, would you not?
Air. Boyd. Yes, sir.
Air. Springer. Now, once a fai r rate is set in the public interest, 

and I am ta lking  about not  only our public interest,  but flying gen­
erally  for people who use it, either our citizens or citizens of other 
countries, why would it be necessary for anyone to either veto it, 
modify  it, or send it back to you unless there has been some contra­
diction or violation of the law ?

Air. Boyd. Well, I think there would be no question, it seems to me, 
about the President saying  to the Board, “The rates you set are not 

reasonable.” The point that Air. Chayes made, and one with which 
we certainly do not disagree, is tha t there may be occasions when,
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particularly in a small country where the airline  looms much la rger 
than  it  does normally, the airline would consider the rate to have an 
adverse effect or tha t the government would consider it to have an 
adverse effect on its airline company. Under circumstances which 
I certainly cannot relate, this could conceivably create a problem in 
the national interest not rela ted to aviation which would cause the 
Pres iden t to say, “Boys, I do not think  you had bette r do that  now.”

Mr. S pringer. Now, you said a moment ago, as I understood it, that 
all these rates had to be approved in a bundle.

Mr. Boyd. Yes, sir.
Mr. Springer. Do you feel the President should have an oppor­

tuni ty to cut a piece out of the  bundle and-----
Mr. Boyd. As a practical matte r, I do not see how it could be done.
Mr. Springer. Then he cannot  do that, is th at  correct ?
Mr. Boyd. I do not know, but  I cannot conceive of any one President 

or anyone else being able to  cut out one country’s rates.
Mr. Springer. Let us take  last fall as an example of what I am 

talk ing about, and tha t is w hat  the President wanted after tha t be­
cause he was in an embarrassing situation. He wanted the ability 
at  th at point, because he was embarassed by the fact that  planes could 
not land in London and everybody was writ ing editorials, “Why in 
the hell can’t our planes land in London?” He said, “I think this 
agreement ought to be modified. It  ought to be changed in some 
way, suspended or sent back to the CAB for the hear ing.” Tha t in 
essence is what he would have said if he had this power.

This  is a fundamental point, Mr. Chairman, may I say, between 
us here who give this au thor ity to you as par t of our legislative power, 
tha t the Presiden t in the White House, I  do not care whether lie is 
Republican or Democrat—I had the same trouble with  Mr. Eisen­
hower—to give him the pow’er to say no down there  afte r we have 
given you the power to do what we believe you ought to  do and you 
have done what you believe ought to be done in the  public interest, 
then somebody can use t ha t as a bargaining  power or leverage power 
in diplomacy to gettin g something done. This  is the fundamental 
difference between many of us on this committee as to our funda­
mental belief, and I want to have your opinion about whether or not 
you fel t they ought to have this.

Mr. Boyd. Tha t is certainly the position of the Board, Mr. Springer.
Mr. Springer. Did you arrive at this separately  or did you arr ive 

at this  afte r discussion with the  State  Department ?
Mr. Boyd. Oh, my recollection is tha t we did not discuss this with 

the State  Department  prior to the legislation.
Mr. Springer. You mean prio r to—I suppose you had a vote on 

this, did  you ? Or have you had  a vote on this ?
Mr. Boyd. Yes, sir. You mean the Board ?
Mr. Springer. Yes.
Mr. Boyd. Oh, sure. My s tatement is T do not recollect the Board 

discussing this legislation with the Department of  S tate  prior to sub­
mit ting  it.

Mr. Springer. Not the legislation , just this question about the P resi ­
dent. Did you have any discussion down a t the Board about that?

Mr. B oyd. At the Board ?
Mr. Springer. Yes.
Mr. Boyd. Oh, sure we did.
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Mr. Springer. You came to the conclusion that th is was in the pub­
lic intere st to do this kind of thin g ?

Mr. B oyd. Yes, sir.
Mr. Springer. Now do you believe, asking you as Chairman,  tha t 

you can just ify abandoning this  power, which you are in essence 
doing, to fix a rate  that you say is in the public interest, and  allow the 
Pres iden t, which is another arm, at least he does not have the veto 
power over it  normally, tha t he can set this rate aside ?

Mr. Boyd. Well, you see, Mr. Springer, I  have no way to judge what 
national interest  implications might be involved, nor does anybody at 
the CAB. We can conceive tha t there might be a situation where the 
national interest  would be adversely affected. We can conceive it as 
a possibility, and when we are ta lkin g about possibilities, I  think you 
can say, yes, this is possible.

Now, the poin t I  would like to make is that  I  have no concern about 
the Pres iden t looking a t a r ate  and saying “T hat  is not a good ra te.” 
I do not have any concern about that  at all.

The only th ing I would feel that could happen is tha t the  President 
would say, “Gentleman,” to the  CAB, “there is a national interest 
impact here which we cannot afford at this time.” If  he says that , 
I accept it , because I just  have  no way to disagree with him.

Mr. Springer. Let me ask you this. Suppose the President had had 
this power las t year?

Mr. Boyd. I think  if the Pres iden t had had this power last year, 
he would have said to the CAB, “go ahead.”

Mr. Springer. Go ahead and do what?
Mr. B oyd. And disapprove those rates and maintain the s tatus quo.
Mr. Springer. In other  words, even though our planes could not 

land ?
Mr. Boyd. Well, they could have landed, though, Mr. Springer, th at 

is the point. They could have landed if we had had this legislation.
Mr. S pringer. The point I  am t ryin g to make is i f he had had this 

power to disapprove a rate—are we at this point now ?
Mr. Boyd. Yes, sir.
Mr. Springer. Could he have done any thing about i t then last year, 

when this crisis arose if he had had just this power, to  disapprove  the 
rate or to modi fy it or to send it back to you ?

Mr. Boyd. Could he have disapproved it?
Mr. Springer. Yes.
Mr. Boyd. Yes, sir, he could have and it seems to me tha t what he 

did would have depended altogether on the representa tions tha t were 
made to him by foreign governments.

Mr. Springer. Tha t is exactly the point. It  would be the repre­
sentations of foreign governments rathe r than a fai r and reasonable 
and just rate fixed by the  CAB. This is the fundamental point I am 
trying to make, Mr. Chairman, t ha t th at is exactly what  he would do, 
depend upon representations made by foreign governments rather 
than  a rate  fixed which you would have come to a conclusion is f air  
and in the public interest.

Mr. Chairman, I  think  tha t is all, unless you have something to add ?
Mr. Boyd. No, sir. But  I  was going to say I  do not  believe these 

representa tions would be in  the r ate area. I do not th ink it  would be 
a matter of whether the rates are  good or bad.
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Mr. Springer. Well, clo you think it would be?
Mr. Boyd. I think—well, I just  do not know.
Mr. Springer. It  migh t be—you were here  when Mr. Chayes was 

testifying, and in my examination, he said in exchange of the route 
which they got from Austra lia to the United States  and over the 
United  S tates to London was th at they were our ally  and there was a 
lot of good will to be obtained from it. I  think,  Mr. Boyd, your 
thinking  is the same as mine, and this is exactly what happened. This 
is the thin g we have been fighting, the giving away of these economic 
rights of our carr iers for th ings  not related to it a t all, but some diplo­
matic move which the Pres iden t may believe tha t he ought to make. 
And he may believe it earnestly , and I am not attacking either his 
integrity or anything else. He may believe he ought to because he 
has thi s r ight , but  he gives away somebody’s economic right fo r some­
thing unrelated  to tha t right.

Mr. Boyd. Certainly , the position of the CAB is that  there should 
be exchanges based on economic equivalents.

Mr. Springer. Now you have certainly added a gre at condition there 
which you did not have before.

Mr. 'Boyd. I am talkin g now about routes. I thought we were talk­
ing about the route exchange.

Mr. Springer. If  you wan t to stay on routes, I can point out to 
you that  when some of us were in Austra lia, Mr. Macdonald could 
tell you what they were offering us when we got down there. They 
were offering us a route from Sydney to Melbourne to P erth to South 
Africa. The only trouble  was there was not anybody flying, nobody 
wanted to fly th at route. When we came back, we found out what 
they had given away was a very substantial route for which we did  
not obtain anything.

That is all, Mr. Chairman.
Mr. Younger. Mr. Chairm an, do I understand that  after IAT A 

agrees to the rate, that is i t? This  power that you want does not come 
into being so long as IAT A unanimously agrees on rates ?

Mr. Boyd. No. I say norm ally, that is the case, Mr. Younger. But 
it is conceivable th at we could have another situation such as we had 
last year, where the carrie rs wanted to raise the fares and we could 
see no justification for it. Then,  under section 412 of the act, we 
would disapprove the agreement.

Mr. Younger. Then you w ant to  continue to have the right of veto­
ing the agreement of IAT A ?

Mr. Boyd. Yes, sir.
Mr. Younger. Tha t is all I want to know.
Mr. Boyd. Yes, sir.
The Chairman. You see, Mr. Boyd, some of us have been around 

here a lit tle while and remember in the years past, when authorization 
was being requested which the  Congress granted, the agencies who 
were asking it, and I could name three of them specifically, said what  
they were going to do, and then afte r they got the authority  and the 
years intervened and completely new people who had nothing to do 
with the time when the auth ority was given came in, then they said 
tha t Congress had meant something different. In  at least two in­
stances, the Supreme Court said tha t they were right . Th at is what 
concerns us now.
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Air. Boyd. Yes, s ir,  I  c an  und ersta nd  tha t.
Th e C hairman. Air. S pr in ge r, 1 think , h it it on the  hea d aw hile  ago. 

In  view’ of  th at  and in view7 o f th is colloquy, I  th in k pro bably  you  boys 
shou ld pu t your th in ki ng  cap on a  l itt le  b it and see if  you cannot  come 
up  with  s ometh ing  t ha t we can  agree on th at  would  do w’hat  you say 
you would  like to do.

Air. Boyd. We w ill ma ke  our  bes t efforts, Air. C ha irm an.
Th e Chairma n. A s an  example, Air. Willi am s, with  Air. Chayes a 

few7 days  ago, ri ght here,  developed from him , in  acco rdan ce wi th 
w’liat Air. Sp rin ge r asked of  yo u aw’hile ago, he said th at “may”—t he 
wo rd  “m ay”—was ab ou t th e same, or in oth er wo rds  he equated  it  
w ith the w’ord  “sh all .” Now , he is the  law yer , too,  talkin g. That  
does  no t m ean to say th at you  a re  not.

Air. Boyd. I  got  a degree . I  do  not know7 i f that  m akes me a law yer.
Th e Chairma n. He  ha s on the w itness lis t h ere  t h a t he is the  l egal  

advis er.  We would assume th at  in these heari ngs, his  o pin ions  p ro b­
ab ly wou ld have some we igh t. I  am no t su re if  Air. Sp rin ge r is no t 
co rre ct  on th is  as  to wh at  some fu ture  Bo ard  migh t do, and  I am no t 
sure if  Air. Chayes is no t cor rec t th at  if  th is  au th or ity is given, the 
co ur ts w ill hold th at  it  was n ot  necessary to h ave  th e flexib le a utho rit y 
th a t th e Bo ard  has. I do  no t know,  if  it is no t spe lled  out in la n­
guag e—I do not  mea n a repo rt , either , or  a descr ipt ion  as to what is 
meant—we mi gh t run in to  a sit ua tio n such  as the hi sto ry  of  the  Na ­
tio na l Gas  A ct which we ar e seeing pub licized  ev en now7. I t  ha s been 
a sta te  of  frus tra tio n th a t I  know of  fo r 10 y ears or  more.

I th in k w’e ough t to  know’ precise ly wh at  we are doing , or  at least 
so we can all agree th at w hat we a re do ing  will  ha ve  th e same resu lt.

Air. Boyd. I  am  sure  we are in acco rd w ith  that , Air. C hairm an. We 
sh al l d o ou r best.

Th e Chairman . An othe r th in g th at  has ha ppened  a roun d here,  you 
ta lk  about, the  example th a t Air. Ti pton  br ou gh t up  about ra te  pr o­
ceedings,  bu t it is a fact  th a t a ra te  pro cee ding does tak e time, does 
it  n ot  ?

Air. Boyd. Why, sure i t does .
Th e Chair man . Th ere  is no w ay un de r the  A dm in ist ra tiv e Proce­

du res Ac t th at  you can  ar rive  at  a conc lusion with ou t le tti ng  the 
re gu la r procedures tak e effect . They could go on fo r some len gth  o f 
tim e.

Air. Boyd. There  is no quest ion  abo ut th at . I f  we go into notice 
an d heari ng , Air. Ch airm an , it  could tak e quite  awhile, and it  could  
take  qu ite  awh ile because ju st  as in th is  passenger case, the  ca rriers  
wan t to keep filing informat ion and documen ts in  the  record . So i t can 
take  qui te awhile . I do n ot  con tra dict  tha t.

Th e Chair man . We ll, yo ur  law yers on one side  an d those  on the  
othe r keep  filing pe tit ion s an d am endin g pe tit ion s an d answering p e­
tit ion s. Then you have  to  come up  wi th it un de r th e regu lar proce­
dure,  because I  believe it  does say  “as  ar riv ed  a t by domestic  rat es, ” 
does i t not  ?

Air. B oyd. Yes, sir.
Th e Chair man . Then you wou ld hav e to  de ter mi ne  w ha t would be 

just, a nd  rea sonable, would  you  no t?
Air. Boyd. -
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The Chairman. So it would be based on that, so you would have to 
consider the cost of operation, the  traffic tha t would lie expected, and 
tha t would incur consideration of what would happen in the field 
with fore ign carriers, would it not ?

Mr. Boyd. Yes, sir.
The Chairman. So the question tha t gives me concern is how you 

can arrive at it. I just cannot see tha t what you have here would 
assist you in determining what would be a jus t and reasonable rate.

Mr. Boyd. Well, let me sugges t tha t we try to give you the benefit 
of an) thinking  tha t we have about amending the legislation to clarify 
some of these problems.

The Chairman. Mr. Chayes was asked to  ident ify for  the record 
countries tha t joined the United  Kingdom in a threat to suspend the 
authority of United States’ air carriers  last spring.

I suppose you would have the same information, would you not!
Mr. Boyd. Yes, sir, I am sure we would have the same informa­

tion.
The Chairman. You may have somebody check to be sure  you do 

have it so it can be supplied for the  record.
Mr. Boyd. Bight.
The Chairman. You were directly involved with it. Did you find 

out which of the countries indicated that  additional steps would be 
taken if the U.S. carriers perform ed the flights at the lower cost?

Mr. Boyd. Yes, sir. I think we are talking about the same coun­
tries, Mr. Chairman. Actually, this confiscation has been broadened 
quite a bit. Mv recollection is tha t the majority  of the countries mere­
ly invoked th eir penal laws and advised the carriers, the U.S. carriers, 
u If  you operate, you will be in violation of the law of these countries 
and subject to penalty, civil and criminal. ’’ I do not know of any 
official statement that  there would lie confiscation of airc raft .

Now, I  would have to check back to see whether there was an official 
statement. But if there was, my recollection is that it would have been 
only with one country.

The Chairman. That was the Uni ted Kingdom ?
Mr. Boyd. Yes, sir.
The Chairman. Will you check the record to  see if you have any 

more ?
Mr. Boyd. Yes, sir.
But the bulk  of it, I am clear, was statements from the governments 

to our carriers saying, “You are violating the law, and you will be 
subject to civil and criminal penalt ies if  you persist.” Now’, what tha t 
comprehended, I do not know.

The Chairman. I asked this question of Mr. Chayes: Is it  not  pos­
sible to equalize our power under paragraph (f) withou t the a uthor­
ity of legislation which would nu llify  paragraph (f) and b ring  pa ra­
grap h (e) into effect?

Mr. Boyd. Mv understanding , if I understand your question r ight,  
we could—if we were-----

The Chairman. Can we amend the  law to make paragraph  (f) do 
the work ?

Mr. Boyd. In  my judgment, no.
The Chairman. Mr. Springer  asked you a moment ago about the 

provision for Presiden tial approval. Wha t would be your reaction
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to perm itting the President to approve or disapprove any decision 
tha t the Board  might make only where the effect would be in fields 
other than the rates involved ?

Mr. Boyd. Well, that is my impression, Mr. Chairman, of what e f­
fectively is involved in this legislation.

The Chairman. That is not what it says, though.
Mr. Boyd. I realize tha t there is no limitation on the President’s 

power. But  it  is my understanding from Mr. Chayes’ testimony that 
tha t would be the effect of it.

The Chairman. Well, I cannot see tha t that would be the effect of 
it if the President wanted to resort to the authority for ratemaking 
procedures or rates themselves.

Mr. Boyd. Well, I think under the terms of 6400, the President  
would have power to do just  what  you say. It  is inconceivable to 
me tha t this would happen as a practical matter.

The Chairman. Well, i t is conceivable to me tha t it could happen 
and very likely will happen as a pra ctical  matter when you get into a 
donnybrook such as you did with the United Kingdom, where some­
body says we have something else going on somewhere else and these 
rates over here would not be very good for us; this rate ought to be 
disapproved. And without having the technical knowledge down at 
the White House, then they would place their judgment, trying to 
reach some other objective, using rate s to do i t with, overrul ing what 
you and your technical people would come up with in your decision. 
I  cannot see that that  would be a far fetched th ing at all.

I commend you, as well as the Board, for your loyalty, however, in 
your efforts to carry out what is administrat ion policy in this regard

Mr. Boyd. Thank you, sir.
The Chairman. Any further  questions ?
Mr. Younger. No.
The Chairman. Thank you very much, Mr. Boyd. I am sorry 

we have kept  you here way overtime. You may have some other 
commitment, and I hope you make it if you do.

Mr. Boyd. Thank you, Mr. Chairman.
I would like to say in closing tha t we do not work an 8-hour day. 

We do not limit  ourselves.
The Chairman. That concludes this hearing.
(Whereupon, at 5 :55 p.m., the hearing was concluded.)
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