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COLLECTIVE INV EST MENT FUND S

TU ESDA Y, JU N E  9, 19 64

H ouse of R epr ese ntatives ,
Subc ommit tee  on Comm erce and  F in an ce

of tiie  Com mittee  on  I nte rst ate and  F oreign Comm erce.
'W as hin gto n,  D .G .

The subcommittee met, pursuant to notice, at 10 a.m., in room 1334, 
Longworth House Office Building, Hon. Harley O. Staggers (chair­
man of the  subcommittee) presiding.

Mr. Staggers. The committee will come to order.
This morning the  Subcommittee on Commerce and Finance is open­

ing hearings on two identical bills, H.R. 8499, introduced by Air. An­
derson, ami H.R. 9410, introduced by Air. Fascell.

The purpose of these bills is to provide for regulation by the Comp­
troller of the Currency rather  than by the Securities and Exchange 
Commission, of “collective investment funds” created and managed 
by banks.

(Bills H.R. 8499 and H.R. 9410, and departmenta l reports thereon, 
follow:)

[H.R. 8499. H.R. 9410, 88th Cong.. 1 st seas.]
A BIEI . To amend the  Securi ties Act of 1938, as amended, the Securities  Exchange Act

Of 1934, ns amended, and the Investment Company Act of 1940, aa amended, to provide for  the regulation  of collective Inves tment  funds main tained by banks, and for  other  purposes
B e  it  enacted by the Senate  and House of R epre sentatives of  the  United Sta tes  

of  America  in Congress assembled,
Section 1. This Act may be cited as the “Bank Collective Investment Fund 

Act of 1963”.
Sec. 2. When used in thi s Act. unless the context otherwise requires—

(a)  The term “appropriate supervisory agency" means in the case of—
(1) a national bank or a bank operating under the laws for the Dis­

tri ct of Columbia, the Comptroller of th e Currency;
(2) a bank (other than a bank described in paragraph (1 )) which is 

a member of the Federal Reserve System, the Board of Governors of 
the Federal  Reserve System;

(3) a bank (other  th an a bank described in paragraphs  (1) or (2) ) 
whose deposits are insured by the Federal  Deposit Insurance Corpora­
tion, the Board of Directors of the Federal Deposit Insurance  Corpora­
tion ; and

(4) a bank other than a bank described in paragraphs (1) , (2) , or 
(3) , such one of the above-named supervisory agencies as such bank 
may elect, if such bank so elects, as hereafte r provided in th is Act.

(b) The term “bank” means—
(1) a banking institu tion organized under the laws ot the United 

State s;
(2) a member bank of the Federal Reserve System:
(3) an insured bank as that term is defined in the Federal Deposit 

Insurance  Ac t;
(4) any other banking inslEtutiou or tru st company, whether incor­

porated or not, doing business under the laws of any Stat e or of the 
United States, a substantial portion of the business of which consists

1

 



2 COLLECTIVE INVE STMENT FUNDS

of receiving deposits or exercising fiduciary powers similar  to those 
Iierini tted to nationa l banks under section 92a of tit le  12, ns amended, 
and which is superv ised and examined by Sta te or Federal  author ity  
having supervision  over banks and which has  filed with  any one of 
the Comptroller of the Currency, the Board of Governors of the Federal  
Reserve  System, o r the  Federal Deposit Insu ran ce Corporation,  a wr itte n 
declara tion th at  it  elects to maintain  any  collective investment fund 
establ ished  by it  in accordance with the  provisions of this  Act ; and 

(5) a receiver, conservator, or oth er liqu ida ting  agent  of any ins titu­
tion or  firm included in c lauses (1 ), (2), (3) , or (4) of this  paragraph .

(c) The term “collective inves tmen t fun d” means  a common trus t fund  
or other pooled or collective fund mainta ined  by a bank for the  collective 
investment and reinvestment of assets  contribu ted thereto  by such bank in 
its  capacity as  tru stee, executor, a dm inistrato r, gua rdia n or managing agent , 
or a fund consisting  solely of assets of reti rem ent , pension, profit sharing, 
stock bonus, o r o ther tru sts which are exempt f rom Federa l income taxatio n 
under the  Interna l Revenue Code.

(d) The term  “managing agent” means the  capacity assumed by a bank 
uj)on the  creation of an accou nt which gives the  bank possession of p rope rty 
and confe rs upon it  investment discretion  for  the management thereof .

(e) The term  “plan” means the wr itte n plan referre d to in section 6. 
Sec. 3. Parag rap h (1) of section 2 of the Securities Act of 1933, as amended

(15 U.S.C. 7 76 (1)),  is amended by changing the period  at  the  end thereof to a 
comma and adding th e following: “but sha ll not  include any i nte res t in a collec­
tive  investment fund maintained  by a bank (as  the  term s ‘collective investment 
fun d’ and ‘bank’ are defined in the Bank Collective Investm ent Fun d Act of 
1963).”

Seo. 4. Parag rap h (10) of section 3( a)  of t he  Secur ities  Exchange Act of 1934, 
as amended (15 U.S.C. 78c(a) (10) ), is amended by chang ing the  period at  the 
end there of to a comma and  adding the following: “or a ny inte res t in a collective 
inves tmen t fund maintained by a bank  (as  the  t erms ‘collective investment fund’ 
and ‘bank’ are defined in the  Bank Collective Investm ent Fund Act of 1963).”

Sec. 5. Paragr aph  3 of section 3(c) of the  Investm ent Company Act of 1940, 
ns amended (15 U.S.C. 8 0a-3(c ) ( 3)) , is amended by adding the following af ter 
the  last  semicolon: "any collective inves tmen t fund (as  that  term is defined in 
the  Bank Collective Investm ent Fund Act of 1963) or sim ilar  fund  maintain ed 
by a  bank (as  the  term ‘bank’ is defined in paragraph  5 of  section 2( a)  of this  
Act, as  amended (15 U.S.C. 80a -2( a) (5 ))

Sec. 6. (a)  Any bank which maintains one or more collective inves tment funds 
shall  maintain each such collective investment fund in conformity with the 
provisions of thi s Act and in conformi ty with  the  rules and regu lations  pre­
vail ing from time  to time, of the  Comptroller of the  Currency per tain ing  to 
collective investments by na tion al banks.

(b) Such rules  and regu lations sha ll conta in such provisions, includ ing defi­
nitions  of account ing, technical and trade  term s used in this  titl e as the  Comp­
tro lle r of the Currency shall deem app rop ria te fo r the proper conduct of the 
fiduc iary business of nat ional banks with  respect to collective investment fund s 
and for  the disclosure of relevan t info rmation to persons having  interests in 
accounts presently or prospect ively partic ipa ting in such collective inves tmen t 
funds .

( o  Fo r each collective investment  fund maintain ed by a bank, the  bank shall  
file a wr itte n plan with  the app ropriate supervisory agency, with such revisions  
or supplements from time to time adopted by the bank, and such plan, revisions , 
and supplements, when so filed, shal l be avai lable for public inspection.

(d)  The plan  sha ll contain app ropriate provis ions describing  the manner in 
which the  collective  investment fund is to be oj ierated , including provisions speci­
fying the type o r types  of asse ts in which it  is contemplated the collective invest­
ment  fund is to be invested,  the allocation of income, profits and losses, the 
term s and condi tions  governing the admiss ion or witlidrawal of par ticipations  
in the collective inves tmen t fund,  the  aud itin g of accounts of the  bank with 
respec t to the  collective investment fund, the basis  and method of valuing asse ts 
in the collective investment, fund, the  minimum frequency for  valua tion of a sse ts 
of the  co llective investment fund,  the period  following each such valuation  date 
dur ing which the  valuation  mus t be made, the  basis upon which the  collective 
Investment fund  may be term inate d, and such oth er ma tters as may be required
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under the regulations of the Comptroller of the Currency to define clearly the rights of participants in the collective Investment fund.
(e) At least once in every twelve months the bank shall prepare a financial reiiort for each collective investment fund, in such form as the Comptroller of the Currency shall by regulation require, which shall contain—

(1) a detailed listing of all assets and liabilities of the collective invest­ment fund, showing in the case of assets both cost and marke t value and concentration by major fields;
(2) a statem ent of Increases or decreases in gross asse t valuation since the last  prior rep or t:
(3) a statement of earnings;
(4) a statem ent of realized gains anil losses;
(5) a s tatement of investments purchased, sold, or  redeemed since the last prior report; and
(6) such other accounting or financial information as ihe Comptroller of the Currency shall by regulation require to furnish adequate  information to persons having interests in partic ipating  accounts.

A copy of each such report shall be filed with the appropria te supervisory agency within three months, or within such other time as the Comptroller of the Cur­rency may by regulation prescribe, after the close of the accounting period covered thereby and when so filed shall lie availab le for public inspection. Thereafter  a copy of the financial report, so filed, and a copy of any amendment to the plan, adopted during the period covered by the financial report, shall be furnished (or notice given tha t a copy of such report and a copy of any such amendment will be furnished on request withou t charge),  with respect to each part icipa ting account, to each cofiduciary and to each person who, under the instruments pursuan t to which the hank is acting  for such part icipating account, has  the right to be consulted about investments or to amend or revoke any of the terms of such instruments, and to such other persons a s the Comptroller of tlie Currency may by regulation prescribe.
(f) At or prior to the time of the first participation of any account in a col­lective investment fund, a  copy of the plan as curren tly in effect, or a summary thereof, and a copy of the late st financial report shall be furnished, without charge, with respect to each partic ipating  account, to each cofiduciary and to each person who, under the instrum ents pursuant to which the bank is acting for such participating account, has the right  to l>e consulted about investments or to amend or revoke any of the terms of such instruments , and to such other persons as the Comptroller of the Currency may by regula tion prescribe.(g) Interests in a collective investment fund shall not be evidenced by any certificate  and shall not be transferable except at  the termination or par tial termina tion of a trus t or estate as the corpus of another trust.(h) The Comptroller of the Currency shall prescribe rules and regulations governing—

(1) the manner in which a bank may adverti se or publicize Its collective investment funds;
(2) limitations on the interests  tha t a bank may have, as a result of creditor relationships or otherwise, in its collective investment funds;(3) the percentage of a collective investment fund tha t may be repre­sented by any one partic ipating  accou nt:
(4) limitations on the percentage of investment by a collective investment fund in the securities of any one iss uer; and
(5) maintenance of liquidity of collective investment funds.The Comptroller of the Currency shall make such other rules and regulations  as he may deem appropriate to carry  out the purposes of this Act.(I) The Comptroller of the Currency may in his discretion conditionally or unconditionally exempt any class or classes of collective investment funds or transactions from any provision of this Act or any rule or regulation promulgated by him under authority of this Act, if and to the exten t tha t such exemption is necessary or appropriate in the public interest and consistent with the protection of settlors, contributors, and beneficiaries and the purposes fair ly intended by the policy and provisions of this Act.

(j)  In order to facilita te the exercise of the rulemaking powers of the Comp­trolle r of the Currency, the other supervisory agencies shall furnish  to the Comp­trolle r of the Currency, for his information, copies of all documents required to be filed with them under this Act.
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Sec. 7. (a ) In  the case of any collective investment fund which is in opera­
tion on tile  date  of enactment of th is Act, the sponsoring bank shal l tile a plan  for 
such fund  in accordance  with th is Act and the rules an d regu lations o f the Comp­
tro lle r of t he Currency under a uth ori ty of this  Act within one hundred  and  eighty 
days  af te r such date, and  thereafter , with such except ions as  the Comptroller 
may allow pursu ant to section 0(1),  such bank  and such fund sha ll be subject to 
this  Act and such rules and  regula tions.

(b) No bank may commence the operation  of any collective investment fund 
af te r the date  of enac tment of this  Act un til it  has tiled a p lan in accordance w ith 
this  Act and the rules an d regula tions issued the reunder.

Sec. 8. Enforcement of the provisions of thi s Act a nd of the  rules and regula­
tions  promulgated under author ity hereof shall,  with  respect to each collective 
investment  fund, be  th e responsibility of the  appropria te supervisory  agency.

Sec. 9. Any bank which willfu lly vio lates any of the provisions of thi s Act, or 
the  rules and  regu lations promulgated  und er authority  hereof, or willfu lly, in 
a plan or revision  thereof or in a financial rep ort  tiled unde r thi s Act, makes 
any unt rue  s tate ment of a materi al fact  or  omi ts to sta te any materia l fac t re­
quired to be sta ted  therein or necessa ry in ord er to prevent the  statements  made 
therein from being materi ally  misleading in the light of the circum stances unde r 
which they were made, shal l upon conviction be lined not more than $25,(XX).

Sec. 10. This Act  shall take effect immediately.

Executive Office of the  President,
B ureau  of th e  B udget, 

Washington, D.C., Jun eS ,1964.
Hon . Orf,n H arris,
Chairman, Committee on Interstate  and Foreign Commerce, House of Repre­

sentatives, Washington̂  D.C.
Dear Mr. Chairman : This  is in response  to your  request of September 24, 

196.3, for  the  views of the Bureau of the  Budget on H.R. 8499, t he Bank Collec­
tive Investment Fund Act of 1983.

The bill would generally  exempt, any int ere st in a collective investment fund 
maintained  by a bank from the provisions of the Securities Act of 1933, the 
Secu rities Exchange Act of 1934, and the Inves tment Company Act of 1940 if  such 
fund  is m aintained in conformity with  regulations of the Comptroller of the Cur­
rency per tain ing to collective inves tments by nat ional banks. The bill defines 
the  term “collective investment fund” to mean a common trus t fund  or othe r 
pooled or collective fund main taine d by a bank for  the collective investment 
or reinvestment of assets  cont ributed thereto  by such bank in its capacity as 
trus tee,  executor, adm inistrato r, gua rdia n, or managing agent , or a fund con­
sisting solely of asse ts of reti rement or other tru sts which are exempt from Fed­
era l income taxatio n.

II.R. 8499 specifies the  matters  on which the Comptroller  will issue regula tions , 
and  i t vests the enforcement power in the  three Federal bank supervisory agen­
cies. Nat ional bank operation s in t his  a rea  would be reviewed by the  Comptrol­
le r;  operations of State-ch arte red banks which are members of the Federal Re­
serve System would be reviewed by the Federal  Reserve  Bo ard ; and operation s 
of Sta te-char tered nonmember banks insured by the  Federal Deposit Insu rance 
Corporat ion would be reviewed by the  Corporation.

Tlie bill involves a number of basic issues, includ ing the scope of commercial 
bank tru st  fund activ ities , the division  of responsibi lity among Federal  and 
Sta te bank supervisory agencies, and  the  organization  of Fed era l regu lato ry 
programs.

Unt il 1962, the  Board of Governors of the  Fed era l Reserve  System confined 
bank par ticipat ion  in common tru st funds to situations in which banks were 
acting as trustees , executors, adm inistrato rs, or guard ians for “tru e fiduciary 
purposes.” Such funds were exempt from Fed era l income tax es if they  were  
maintained  in conformity with Board regula tions . The Securities and Exchange 
Commission also considered them to be exempt from the  Inve stment Company 
Act of 1940 and the Securities Act of 1933.

On September 28, 1962, author ity  in thi s area  was tra nsfer red  from the Board 
to the  Comptroller of the Currency by Public Law 87-722, and subsequently , on 
April 5, 1963, the  Comptroller  issued a revised regu lation eliminating the "tr ue  
fiduciary purpose” tes t and permit ting  natio nal  banks  to m ain tain  common t ru st
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funds of funds deposited with them in managing agency accounts and under self- 
employed persons retirement plans (provided for in the Smathers-Keogh Act). 
Previously, managing agency accounts had to be separately administered. Tills 
new regulation considerably broadened the banks’ prior  authority. These more 
broadly based collective investment funds would be exempted from Federal 
securities laws by H.R. 8499.

While we offer no opinion ns to the wisdom of enlarging the scope of bank 
common trust funds, we do note t hat  this is a  m atter of serious concern to o ther 
elements of the financial comunity including the investment company industry 
with which the banks would increasingly compete.

The Securities aud Exchange Commission has held tha t the broadened com­
mon trus t funds involving managing agency accounts—which may involve a 
public advertising and offering of shares-—bear such similar ity to mutual funds 
as to make them subject to the Securities Act of 1933. It  also believes tha t 
pooled funds in which self-employed persons retirem ent contributions would 
be invested ordinari ly would be offering securities within the meaning of the Secu­
rities A ct As Chairman Cary of the SEC- has stated :

"When a  small investor enters a managing agency relationsh ip with a bank 
and his funds ar e commingled, he obtains an undivided in terest in a pool of secu­
rities Just a s does the purchaser  of a mutual fund share. His investment is col­
lectively managed by the bank along with the investments of many others, in a 
manner equivalent to the management by the investment adviser of a mutual 
fund. The managing agency relationship may be terminated at any time by the 
investor, in which event he will receive the cash equivalent of the value of his 
undivided interes t in the pool of securities jus t as does the mutual fund share­
holder when he exercises his r ight  to redeem his shares. When the banks  ‘go the 
mutual fund way,’ it is clear that  they are subject, under  present legislation, 
to the mutual fund ground rules, or to put it into i ts proper perspective, the in­
vestor in bank-sponsored mutual funds is entitled to the same protection as the 
investor in non-bank-sponsored mutual funds."

The SEC believes the requisite protection will not be forthcoming under 
H.R. 84!)9, in part, because of tlie banks’ traditional focus of attention on the pro­
tection of depositors ra the r than shareholders. Chairman Cary has already  well 
described to the Congress the SEC views regarding  the potential conflicts of 
interest inherent in bank management of common trus t funds and the deficien­
cies in the amount of information which would be available to investors under 
H.R. 8499.

The Commission believes not only that  the securities laws clearly apply to the 
contemplated expansion of hank commingled fund activities but also tha t such 
applicability is necessary aud appropriate. Certainly, investors in bank-spon­
sored investment funds are entitled to the same protections as investors in funds 
sponsored by any other organization—whether a broker, investment counselor, 
insurance company, or other persons.

As we understand, the Federal  Reserve Board and the Department of Justice 
join the SEC in firmly believing that the broadened form of common trust funds 
should be subject to Federal security laws and the jurisdic tion of the SEC. They 
believe th at the function of investor protection can best be effected by a uniform 
statutory and regulatory  plan administered by the SEC which has the com­
petence and experience in this area. They believe II.R. 8499 would result  in 
different information being made available  to investors in bank collective in­
vestment funds and in a fragmentation of  regulatory and enforcement activities. 
I t has also been stated tha t there would be no gain to the effective functioning 
of the Nation’s credit and equity markets, and perhaps there would be an adverse 
effect on competition, if banks were encouraged to expand their collective in­
vestment fund activities by regulating them less rigorously than  mutual funds 
are  regulated. We believe this position has considerable merit.

On the other hand, the Treasury  Department and the Federal Deposit Insur ­
ance Corporation generally believe that the expanded common t rust  fund activi­
ties of banks should lie exempt from the securities laws. The FDIC. however, 
believes th at the authority to regulate such activities as well as the authority 
to enforce those regulations should be split among the three bank supervisory 
agencies. Their position appears to be based, not so much on the assertion tha t 
the bank funds would differ from other mutual funds, but on the tradit ional  
exemption of bank securities and collective investment funds from those laws 
and on the premise that bank activities are  adequately regulated. It has been 
stated that,  in the absence of the exemption provided in the bill, serious dupli-
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cation of regu lation will resu lt. Th at  position has  also been prese nted in detai l to the Congress.
It  appears that  the basic ques tions  which  the  committee must resolve in cons idering H.R. 8499 a re (1) whe ther  the  collective investment funds covered by the bill are  sufficiently like  mutual fun ds normally to war rant  SEC regula­tion and (2) whether, if they are like mutual funds , regu lato ry action by one or more bank supervisory  agencies will be as sat isfa ctory as SEC regulation.  This is not simply a question of duplica te regu lation, but ra ther  of the  na ture  and adequacy of regula tion.
In  view of the need to provide effective protection  for  the  fun ds’ shareholders and also to insu re fa ir competition between  banks and other inves tmen t media, the  burden of justi ficat ion for this legis lation altering exis ting  regu lato ry prac­tice would seem to  us to fal l on its  proponents.

Sincerely yours,
Phillip  S. Hughes,

Assis tan t Director for Legi slat ive Reference.

Department of J ustice,
Office of the Deputy Attorney General,

Washington, D.C., June 5,1964-Hon. Oren Harris,
Chairman, Comm ittee on Inter sta te and fore ign  Commerce, House  of Repre­sentatives, Washington, D.C.

Dear Mr. Chairman : This  i s in res]x>nse to  yo ur request for the  views of the Dep artm ent  of Jus tice on the bill (H.R. 8499) to amend the Securit ies Act of 1933, a s amended, tile Secu rities Exchange Act of 1934, a s amended, and the  In­vestm ent Company Act of 1940, as  amended , to provide for  the  regu lation of collective investment funds mainta ined by banks, and for  oth er purposes.The bill defines the term  “collective investment fund” to mean “a common trus t fund  or other pooled or  collective fund  maintained by a bank for the collective inves tmen t and  reinvestmen t of assets contributed  the reto by such bank in its  caiaici ty as trustee,  execu tor, adm inistrato r, gua rdian, or manag ing agent , or a fund consist ing solely of a sse ts of retirement, pension, profit shar ing, stock bonus, or  other tru sts  which ar e exempt from Federal income taxatio n under  the Int ern al Revenue Code.” It  would provide that  any bank  which m ain­tai ns  one or more collective investment funds shal l maintain such fund  in con­form ity with  the  provisions of the  bill and in conformity with  the  rule s and regu lations  of the Comptroller of the  Currency. Under the  bill, the Comptroller would be requ ired  to prescribe  rule s and regu lations govern ing the  use and  management, of collective investment funds , including the manner in which the bank might adv erti se such funds , and to make such rules and oth er regu lations as  he may deem app ropriate to carry  out the  purposes of the  bill.
The Comptroller  of the  Currency, the Board  of Governors of the Fed era l Re­serve System, and the Board of Directors o f the Federal Deposit Insu rance Cor­poration, sha ll enforce the  ac t and the  rule s and regulations promulgated by the  Comptroller  of the Currency with  respect) to banking ins titu tions under thei r respective  ju risd ictions . Provi sions  i s made for  th e imposition of c riminal sanc tions again st  an  offend ing ba nk , by way  of  a fine  of  no t more th an  $25,000,  fo r viola tions  of the  ac t or  any rule s or  regulat ions issued the reunde r by the Comptro ller.
The circu mstances  giving rise  to thi s legis lation and the  position of the Securities and Exchange Commission in opposition to it are sta ted  in a let ter  of November 27, 1903, from the  Chai rman of the  Commission to Senator A. W illis Robertson  which is set forth in the Congress ional Record of December 19. 1963, beginning on page 23997. We have  also had an opportunity  to  read  the  adverse rep ort  of March 26. 196-4, to you r committee on this  legis lation from the  C hai r­man  of the  Board of Governors o f the Federal Reserve System. The Dep artm ent of Justice  is in agreement with  the views expressed by the  Securities and Ex­change Commission and by th e C hairman  of the  Board o f Governors of the  Fed­era l Reserve System. Accordingly, we ar e unable to recommend enactmen t of the  legisla tion.
The Bureau  of the Budget has  advised tha t the re is no objection to the sub­mission of thi s report from the  standp oin t of the  adm inistration’s program. Sincerely yours,

Nicholas deB. Katssenback,
Deputy Attorney General.
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The  Secretary of the Treasury,
Washington, June 3, 106}.

Hon. Oren Harris,
Chairman, Committee on Interstate and Foreign Commerce,
House o f Representat ives, Washington, D.C.

Dear Mr. Chairman : Reference  is made to your le tte r of Septem ber 24, 
1963, requesting  a rep ort  on H.R. 8499, to amend the  Securit ies Act of 1933, 
as  amended, the  Secu rities Exchange Act of 1934, as amended, and the Invest­
ment Company Act of 1940, as amended, to provide for the  regulat ion of 
collect ive investment funds mainta ined by banks, and for  o the r purposes.

The bill, ent itled the  “Bank Collective Investm ent  Fund Act of 1963,’’ defines 
“collective  investment fund” as “a common trus t fund or oth er pooled or 
collective fund mainta ined  by a bank for the collective investment and re­
investment of assets  con tributed thereto by such bank in its  capa city  as 
trus tee,  executor, adm inistrato r, guardian, or  managing agent , or  a fund con­
sist ing solely of assets  of reti rem ent , pension, profit sharing , stock bonus, or 
other tru sts  which are exempt from Fed era l income taxation under the  In ter na l 
Revenue Code." The  bil l would am end the  Securitie s Act of 1933, the  S ecuritie s 
Exchange Act  of 1934, and the Inve stment Company Act of 1940, to provide 
specific exemptions for  such fund s from the  provisions  of these acts . In  add i­
tion, the  bill would  enact many of the requ irem ents  presently  containe d in 
regu lation 9 of the  Comptroller of the Currency per tain ing  to the  collective 
investment of fiducia ry fund s by nat ional banks. These  specific provisions 
would impose disclosure requ irements  as to the  plan s and  financ ial reports of 
such funds . The bill fu rth er  provides th at  all  such  funds must be operated 
in  conformity  wi th the  rule s and  regu lations  of the  Comptro ller, which sha ll 
include requ irements  perta inin g to adv erti sing of collective investment funds by 
banks,  and limitat ions on inves tments in and  by such funds. Enfo rcem ent of 
compliance with  the  provisions of the  bill, inclu ding the regu lations  of the 
Comptro ller, is made t he  responsibi lity of the  “app rop ria te superviso ry agency,” 
which is the Comptrolle r of the  Currency in  the case of nat ional banks, the  
Boa rd of Governors of the  Federal  Reserve System in the case of State member 
banks,  and  the  Fed era l Deposit Insura nce  Corixt ration in the  case of Sta te 
nonmember insu red banks. Sta te nonmember noninsured banks are accorded 
the privi leges  of the  bill if they elec t to be supervised as  to its  provis ions by 
one of the  bank supervisory agencies. A crim inal  pena lty fo r violat ion of the  
provisions  of the bill is provided.

l ’assage of the  bill would permit  banks- to car ry on these fiduciary act ivi ties 
witho ut fea r of assertions  of the app licab ility  of the  securit ies laws. It  would 
enable  banks  to accep t qualified pension and profi t-sha ring  tru sts  for the  self- 
employed and collectively invest them, thu s mak ing the ir adm inistration eco­
nomically feas ible and  permittin g the  full  effec tuation of the  objectives of the  
Self-Employed Individ uals Tax  Retirement Act of 1962. In  addi tion,  it  would 
permit the collect ive investment of moneys of managing agency accounts, as 
th at  term  is defined in the  bill, and thu s give sta tu tory  recognition to the 
removal  of all arti fic ial dist inct ions  a s to these bank fiducia ry accounts. The re 
exi sts eminent au tho rity th at  these accounts as so defined establish  a tr us t rela­
tion sh ip . w ith  th e pote nt ia l liab iliti es att en da nt  thereon  : yet  by regu lation, banks 
were  not  permit ted to invest  moneys o f such accounts collectively u nti l regu lation 
9 of the  Comptrolle r o f the  Currency was revised in April of 1963.

The  proposed legis lation is cons istent with the  int ent of Congress in enac ting 
the Securities  Act o f 1933. the  Secu rities Exchange Act o f 1934, and  the  Invest­
ment Company Act of 1940. Exemptions  for banks were inclu ded in each of 
those  ac ts. In addi tion,  the  Investment Company Act of  1940 prov ides a specific 
exempt ion for collect ive investment funds. Thus , the re has always exis ted a 
sep ara te standard  for regu lation of these funds. In  fact , a t no place in the 
legis lative histo ry of the  securit ies laws  is the re sta ted  an in tent  th at  these 
acts apply to bank collective inves tmen t funds. Rather , it  appears from th at  
history  th at  it  was the  judgment of Congress th at  the  prac tices which  these 
sta tutes  were designed to cor rec t could be adequa tely  guarded  again st in the  
case  of banks, by the  app rop ria te bank regu lato ry agencies.  Th at  just ification 
has equal validity  today.

A care ful ana lysis of thi s bill and of regula tion 9, which thi s bill reflects, 
will revea l th at  they fal l fa r short of permittin g a bank to esta blish an invest­
ment company. The re is no identity in law between  the  applicat ion of the  
securi ties laws and  banking reg ulat ions which have  in the past governed  common
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tr ust  fund  activity . Nei ther  is the re any identity in law between those regu­
lations  a nd the  provis ions of the Banking Acts of 1933 an d 1935. Nevertheless, 
the  safegu ards which H.R. 8499 and regu lation 9 provide are tailored to this  
tra dit ion al bank ing activity  and  when considered in  conjunction with the  
meticulous and continual examination  process to which banks ar e subjec t, 
furnish the beneficiary of a bank fiduciary rela tion ship with protection  fully 
compurable to  th at  enjoyed by an inves tor in a mutual fund. Thus, subjec tion to 
the ident ical requi rements applicable to inves tmen t companies would be unw ar­
ranted,  inap prop riate , and  product ive of no publ ic benefit.

A h earing was held on May 20, 1963, by the Legal and Moneta ry Affair s Sub­
committee of the  Government Operations Commit tee of the  House  of Repre­
sentatives on thi s matter . This bill reflects the  recommendations of th at  com­
mit tee and is iden tica l to H.R. 9410, introduced by the  chairman of the  sub­
committee. It  would make specific wh at is believed by thi s Dep artm ent to be 
the  proper inte rpreta tion of exis ting  sta tutes,  as is shown above. In  view of 
the  foregoing  the  Tre asury Dep artm ent  is of the  opinion th at  H .R. 8499 consti­
tutes desirable legis lation, and recommends enac tment.

The Dep artm ent has  been advised by the  Bureau  of the  Budget th at  the re 
is no objection from the  standp oin t of the  adm inistration’s program to the  
submission of th is r ei »rt  to your  committee.

Sincerely yours,
Dougl as D ill on .

B oard op Governors 
OF THE FEDE RA L RE SERV E SY ST E M ,

Washington, March 26, 196!,.
H on. Oren  H arris .
Chairman, Committee on Inte rstate  anil Foreign  Commerce, House o f R epresenta­

tives,  Washing ton, D.C.
Dear Mr. Chairman : Thi s is in response to  yo ur reques t fo r the Boa rd's  views 

on H.R. 8499, a bill to provide for the  regulat ion o f collective inves tmen t funds 
maintain ed by banks.

Pr ior  to the repea l of section 11 (k)  of the Federal  Reserve  Act on September  
28,1962, the Board  of Governors exercised auth ori ty with  respect to t ru st  powers 
of national  banks. During the  period of the  Board’s ju risd iction, section 17 of 
its  reg ulation F confined p arti cipatio n in common t ru st  funds  to situ atio ns where 
the bank  was acting as a trus tee,  execu tor, adm inistrato r, or gna rdiau for  " tru e 
fiduciary purposes.” While the  Board offers no opinion at  this time as to the 
wisdom of enla rging the  scope of common trus t funds to serve cer tain  invest­
ment  purposes , it  firmly believes tha t, if the  concept is so broadened, any fund 
whose operatio ns would involve the public offering of “securities** with in the 
purview of the Federal  secu ritie s law’s, in  their present form, should  be subject 
to those laws and to the jur isdiction of the  S ecur ities  and Exchange Commission 
there under.

An apparen t purpose of H.R. 8499 Is to provide inves tors with information upon 
which inte lligent investment  decisions can be made. For  the  following  reasons 
the  Board believes that  the fun ction of  Investor protection  can best be effected by 
a uniform sta tut ory and regu lato ry plan administered by a single governmental 
agency—the  Securities  and Exchange Commission—as to all investments of a 
sim ilar nature:

(«)  To fac ilit ate  intel ligen t inves tmen t decisions, the  information  presented 
to investors  should be read ily comparable fo r all inves tments o f a sim ilar natu re. 
The  best means  of assurin g ava ilabil ity  of comparable information is for  all in­
vestment media of a s imi lar na tur e to be subject to the same laws and  regula tions, 
enforced by the same agency. Passage of H.R. 8499 would, to the  c ont rary , re­
su lt in  the fol low ing :

(1) The law itse lf would not requ ire the  same info rmation to be presented  
to investors  in banks’ collect ive in vestment funds as is requ ired fo r collec tive 
investment funds subject to the  Securities  Act of 1933 and the Inves tmen t 
Company Act  of 1940.

(2) Two sep ara te agencies would be authorized to issue regu lations  con­
trolling the  presentation of info rmation to inves tors—the Comptroller  of 
the  Currency  for  collective inves tment funds of ban ks;  the  SEC for all 
other collective inv estment funds.
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(3) Four agencies would exerc ise enforcement powers affecting investor 

protec tion for sim ilar  investm ents. As to collective investment  funds sub­
jec t to Federal  securitie s laws, the SEC would have enforcement powers;  as 
to the  co llective investment funds of banks, however, enforcement responsi­
bilit y would be divided among the  t hree  F ede ral bank supe rvisory agencies. 
Diffusion of enforcement power is a s ob jectionable  in thi s a rea  a s d ivision  of 
regula tory  power, for  dive rgen t interp ret ations and requ irem ents  could 
res ult  in divergent p resenta tions of informat ion to  the public. This  n ot only 
would make compar ison more difficult bu t also might resu lt in Investors  
reaching inva lid conclusions.

I t might  also be noted tha t, incidental  to such diffusion of regu lato ry and enforce­
men t powers, a sub sta nti al increase in the aggregate cost of  adminis tra tion would 
seem to be inevi table.

( b) The re is alre ady  existing  an agency, the SEC, th at  is exper t in the function 
of investor protect ion. It  seems clea r to the Board th at  the  exist ing competence 
o f the SEC should be u tilized to benefit investors  in banks’ collective investment 
funds to  tire same exten t as in  the case of  comparable investment  media.

The Board accordingly  recommends ag ain st enactm ent of H.R. 8199.
Sincerely yours,

Wsi. McC. Martin, Jr .

F ederal D ep os it  I ns uran ce  Corpor ation,
Washington, November 20, JOSS.

H on. Oren H arr is,
Chairman, Comm ittee on In ter sta te and Foreign Commerce,
So us e of  R epresenta tives , Washington , D.C.

Dear Mr. Chairman : The views of thi s Corporation have been requested on 
H.R. 8499, a bill to amend the Secu rities Act of 1933, as amended, the Securities  
Exchange Act of  1934, as amended, and the Investm ent Company Act of  1940, as 
amended, to provide for  th e regu lation o f collective inves tmen t funds maintaine d 
by banks, and for  other  purposes.

Specifically, II. R. 8499 would require any bank  which ma int ain s one o r more 
collective investment funds to mainta in each such fund in conformi ty with the  
provisions  of the  proposed ac t and in conformity  with the  rule s and  regu lations 
of the Comptroller o f the  Currency pertnining to collec tive inves tmen t by n ational 
banks. Any bank ma inta inin g a collective investment fund would be required to 
file a  wr itte n plan with  the  app ropriate superviso ry agency for each such fund 
which plan, toge ther  with  revis ions and supplements thereto,  would be ava ilab le 
for  public  inspection. Such a bank would also be requ ired to tile with the 
app ropriate superviso ry agency a periodic financ ial sta tem ent  fo r each collective 
investment fund containing cer tain  prescribed information, which statement  
would be furnish ed to interested par tie s of each par tic ipa ting account. The 
Comptroller  of the Currency would presc ribe rules and regu lations  governing the 
form of the plans and financial reports  to be filed by banks, and other ma tte rs 
relating to such funds. The Comptroller would also be empowered to  exempt  
any  class or classes of collective  inv estment fun ds from any provis ion of the  a ct 
or any ru le or  regu lations  promulgated wi th respect  thereto.

As you are aware, since the  exp irat ion of the term  of form er Cha irman Er ie 
Cocke, Sr., Mr. J ames Saxon, Comptroller of the Currency, h as  been Acting Chai r­
man of the  Corporation. Inasmuch as Mr. Saxon, as Comptroller  of the  Cur­
rency, may express his views on the  legis lation proposed by H.R. 8499, I cannot 
express the official position of the  Corporation on these matter s. Accordingly, 
the  v iews prese nted herein  rep resent  m y own personal views on H.R. 8499.

I would inte rpose no object ion to the  purpose of the  legis lation proposed by 
H.R. 8499, regula ting  collective investment funds mainta ined  by banks and 
requiring public disclo sure thereof.

However , I  do not  fav or that  portion  of  H.R.  8499 which would req uire t hat al l 
banks lie subje ct to the  rules and regu lations of the  Comptrolle r o f the  Currency 
per tainin g to collective investm ents by natio nal  banks.

Under the provisions of the  proposed bill, all insured banks which are not 
members of the  Federal Reserve System and which are und er the  jur isdictio n 
of the  Feder al Deposi t Insu rance Corporation would be requ ired  to  conform to 
the  regu lation of collective investment fun ds maintained  by such banks in the  
form  and  manner presc ribed by the  Comptrolle r of the  Currency. State  banks 
which  are members of the  Fed era l Reserve System and any  other banks which
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have elected to mainta in collective investment funds in accordance with  the  pro­
visions of the  proposed hill and have so notified any one of the  app ropriate 
Feder al banking supervisory au tho rit ies  would likewise be subject to conform 
to such regu lations  of th e Comptroller  of the Currency.

This secton of the  bill is, in my opinion, a step  away from the  concept of the 
dua l banking system  which, by estab lished principle, permits laws applicable 
to nat ional banks to be administered  by the Comptroller  of the  Currency and  
those applicable to Sta te banks to be adminis tered by appropria te Fed era l supe r­
visory auth ority.

For th e above reason, I would call you r at ten tion to the  suggestion made by this  
Corporation on S. 1642, a bill to amend the Secu rities Act of 1933, a s amended, 
and th e Securities  Exchange Act of 1934, as amended, to extend disclo sure requi re­
men ts to the  issu ers  of publicly traded secu rities. S. 1642 provided for  the 
delegation by the  Secu rities and Exchange Commission of the responsibi lity for  
adm inis tering the  provis ions requ iring such info rmation to be reported from 
banks issuing such secu ritie s to the  appro priate  Federal  banking regu latory 
authority . This Corporation voiced i ts objec tion to t his  provision in S. 1642 and 
suggested th at  the  authority  to adm inis ter the  securities laws with  respect to 
disclosure requ irem ents  be placed in the  respective  Federal  banking regu lato ry 
agencies  with  the power to determine the specific nature of such disclosure re­
quirements. Pr ior  to its passage by the  U.S. Senate, S. 1642 was  amended to 
place such au tho rity  in th e app ropriate Fede ral  banking agency.

In my opinion, H.R. 8499 should be sim ilar ly amended to provide th at  this  
Corporation, in the  case of insu red Sta te ban ks which are not  members of the  
Federa l Reserve System, be authorized to adm inister the  provisions of law 
relating to collective investment funds ma intained by such banks, in such 
manne r as  by regu lation is necessary  to meet  th e sta tutory  requirements.

Of course, these views being personal, they have  not  been subm itted to the 
Bureau  of the  Budget for advice as to the ir rela tionship  to the program of the 
adm inis trat ion.

Sincerely yours ,
J esse  P. Wolcott, D ir ec to r.

Mr. Staggers. In  past, years , the commingled fu nd  act ivi ties of  
ba nk s have  been severely lim ite d ow ing  to  res tri cti ons pla ced  upo n 
them  by the Fe de ra l Res erve  Board . In  Sep tem ber  1962, however, 
au thor ity  ove r bank  com mingled  fund s, i nc lud ing  common tr ust  fun ds, 
was  tran sf er re d from the  Bo ard to  the  Co mp tro lle r of the Currency , 
an d in A pr il  1963 the Co mptrolle r issued new rules go ve rni ng  com­
mingled  fu nd s which eli minated  the  f iducia ry purpo se tes t the Bo ard  
hi th er to  h ad  impo sed and  thus  allowed  ban ks to expand  the  scope o f 
th ei r comm on t ru st  f un d act ivit ies .

Th e Se curit ies  and Exchange Commiss ion has tak en the p osi tion th at  
th e sit ua tio n of all inv estors  in com mingled  fund s of  th is  ma nag ed 
ty pe  is the  same,  wh eth er t he  sponso r or  the advise r is a  bank, a  pr ivate 
inv est me nt coun selor, a bro ker-d eal er,  an  insurance  com pan y, or  any  
one else.

I t  hol ds,  there for e, th at th e pa rti cipa tio ns  in these ba nk  fu nd s be ing  
sec uri ties of  the  trust  establ ished by the bank  and no t sec uri ties  of 
the b ank, ar e subject, to the  se cur itie s law s adm iniste red  by it,  na mely, 
th e Securit ies  A ct of  1933, an d in some insta nces , also th e Inv est me nt 
Co mp any A ct  of 1940.

The b ill s be ing  hea rd  wou ld d eprive th e Commission o f th is  ju ris dic­
tion. I t  ap pe ars th at  the basic questio ns which the com mit tee mus t 
reso lve in  consid ering  these bil ls are —

(1)  wh eth er the  collective inv estment fun ds cove red by the  
bil ls are suffic iently like  mu tua l fund s no rm all y to war ra nt  SE C 
regu la tio n;  and

(2)  wh eth er,  if  they ar e like mu tua l fun ds,  regu la tory  action 
by  one or  more bank  sup erv iso ry agencies will  be as sa tis fac tor y 
as SE C regulati on .



COLLECTIVE INVESTMEN T FUNDS 11

Th is is not sim ply  a ques tion  of  d up lic ate  reg ula tion, bu t ra th er  o f 
th e  na tu re  and  adequacy o f re gulat ion .

We shall he ar  fir st fro m the  proponents  o f t he leg islation, an d la te r 
fro m those who  oppose it.

Our  fir st witness thi s m orning  will  be M r. D an te  B. Fasce ll, ou r col­
lea gue from Fl or ida.

Mr.  F ascell,  i f you will pre sen t y ou r s tatement . We  a re ve ry  hap py  
to  have y ou wi th  us as one of  o ur  very  a ble  col leagues fro m th e St ate 
of  Flor ida.

STATEM ENT OF HON. DANTE B. FASCELL, A RE PR ES EN TA TIVE  IN  
CONGRESS FROM TH E STA TE OF FLORIDA

Mr. F ascell. Tha nk  you, M r. C hairm an.
I  have a pr ep ar ed  sta tem ent, Mr.  Ch air ma n, which  I wou ld like  

to  subm it fo r the  r ecord and also submit  fo r the  committee  files copies  
of  the repo rt of  the Gov ernment Op era tio ns  Com mit tee cover ing  t his  
subject .

Mr. Staggers. We woid d be gla d to have  them  an d your  sta tem ent 
wil l be made a par t of the  record . I)o you  des ire to sum marize  your  
stat em en t?

M r. F ascell. Yes, Mr. C ha irm an .
Mr. Staggers. Fine , you  may proceed .
Mr. F ascell. 1 n vour op ening  st atement,  Mr. C ha irm an, I  thi nk  you 

have  laid  the  per im ete r of the  issue which is  befo re th is  comm ittee .
I  wa nt  to express my a pp rec iat ion  as a col league in  the  Hous e, ha vin g 

a responsibil ity  in anoth er  co mmittee , to  a pp ea r her e tod ay to discuss 
th is  q ues tion , and  to ind ica te why  it was an d how it  was t ha t we got 
in on t he  m at te r and why  we a re pleased th at you hav e un de rta ken to 
gi ve ser ious con sidera tion to  thi s issue.

As  you pointed out  in yo ur  opening s tatem ent, the re was  a conf lict 
an d there  i s a confl ict, it seems to us, and the  conflict ought to  be re ­
solved in the in terest of  efficiency in government , an d also  fo r the  
benefi t of  the  indu str y.  Th e lon ger it  rem ains unreso lved the  worse  
it  is goin g to ge t.

Because  of  these fac tor s we fel t th at  the  Congress ought to take 
the  res ponsibi lity  in dec iding th is issue  and we feel th is is a pr op er  
mat te r f or  th is commit  tee. The Subcom mit tee  on Legal  and  Monetary  
Affair s to the  Comm ittee on Government  Op era tions  arr ived  at  th at 
conc lusion and  made th at  recommen dation.  The repo rt which I  sub ­
mi tted fo r the  com mit tee’s files came ou t unanimously from the sub ­
commit tee and the ful l Com mit tee on Gov ernment Op era tio ns  recom ­
me nd ing  that,  th is  grea t commit tee giv e consider ation to leg islation  
at tempt ing to resolve or  r eso lving this conflic t.

As you  hav e po int ed  out  in yo ur  open ing  sta tem ent, banks hav e 
been m aintaining  agency  accounts . Th e leg isla tion  wou ld sim ply  be 
what, we feel is a re asonab le extension  o f t hat  service, in allowing  the m 
to pool those  investments  accounts.

Ri gh t now the agency  acco unts  are  pro bab ly uneconomical unless 
the y ran ge in the neighb orhood  of  $100,000 or  more.

W ith  th e pro vis ion s of  th is  bil l, sm all er accounts  wou ld be an 
economical opera tio n and it would be, as I say, a reasonable extens ion  
of  the  service.
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Now the positions o f the Comptroller of the Currency and of the 
SEC  are  not untenable. They both have substantial ground for their 
positions. In  the  case of the  SEC they have the responsibility under 
the law and to the public, and they feel tha t they must  exercise juri s­
diction and have said so.

On the other hand, I  believe th at the position of the Comptroller 
in recommending a reasonable extension of a bank service, as in the 
case of the pooling of these managing agency accounts is a proper 
extension of tha t service, and so we have this difference of  opinion 
which seems to me must be resolved by legislation, and also elimi­
natin g the duplication of the regulation of the two agencies.

Banks are going to be regulated anyway and it is simply a question 
of whether under the exemptions which have existed in the law this 
additional extension of exemption is reasonable and whether in the 
judgment  of the committee proper protection can be given or 
provided.

The bill provides for whatever regulatory  power is necessary by 
the Comptroller and if the  committee does not consider tha t sufficient 
it can write into the legislation whatever basic protection it deems 
necessary even to the extent of rephrasing the protections written 
into all of  the security acts on the books now.

For 25 years, as we know, the banks in their  capacities as t rustees 
and administrators , executors or  guard ians have had these accounts 
and have been specifically exempted from SEC regulation. About 
360 banks maintain 580 such funds total ing over $3% billion.

This could be a very import ant business opportuni ty as well as a 
real service to investors, and therefore  we approached it on the basis, 
at. least  I do, that this  is a reasonable extension, that adequate safe­
guards can be provided, that duplication ought to be e liminated by 
legislative exemption, and that is what this bill does.

I t exempts collective investment of managing agency accounts 
from the securities acts, and provides tha t the supervisory agencies 
of the banks may, by appropria te regulation  or whatever require­
ment is laid in the legislation, render this  service.

Basically tha t is the situation, Mr. Chairman. You could ap­
proach this thing  by a direct prohibition to the Comptroller of the 
Currency which I don’t think would be good. You could provide 
exemption which is allowed in this act, and that,  in my judgment, 
would be good.

Although the economical and efficiency questions are of indirect 
interest to this committee. I am aware of your concern to save money 
where you safely can. We found tha t it was estimated it would cost 
the Securities and Exchange Commission about $250,000 to under­
take this  additional regulation.

Mr. Chairman, to conclude these brief  remarks, it seemed to us 
tha t in the best tr adition of the Congress this committee, exercising 
jurisdiction, should decide the issue ra ther  than to leave it to litiga­
tion over a long period of time; with the problems of  duplication, the 
conflict of opinion between the supervisory agencies, with the costs of 
litiga tion and the confusion in the industry.

We are very pleased to have this committee take jurisdiction to 
resolve this problem. We concluded that duplicate regulation of col 
lective investments by both the SEC  and the Comptroller would
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impose such hardships  on banks through the  necessity of complying 
with separate registra tion and reporting  requirements and such addi­
tional legal and operating costs as to make it uneconomic for banks to 
handle a small agency, managing agency, or Smathers-Keogh ac­
counts in modest, amounts or to receive deposits under the Smathers- 
Keogh Act.

This has proved so true that no bank now operates a common 
trust fund of managing agency accounts and apparently only three 
banks operate Smathers-Keogh funds.

We believe collective investments are a reasonable and logical ex­
tension of the common trust advantage which has already existed 
under  the law, that is of adequate diversification, liquidity, man­
agement of low costs. It has been available, to small estates for a 
quar ter of a century. We believe it should be made available to 
managing agency accounts. We believe adequate protection can be 
written in either  by regulation or by law, and we think we can in 
addition to that eliminate the costs of $250,000 per year estimated 
for overlapping  jurisdiction.

So, we have submitted this bill, which is a vehicle for the consider­
ation of th is committee.

I believe I have stated our position in a reasonable and logical 
manner, and what the  issues are. We have suggested a way in which 
they could be solved. We trust  you will agree with us.

The agencies and others who will appear before you are better  
equipped from a technical standpoint to present their own arguments  
in depth and to provide the reasons why the bill should now pass.

My purpose has been simply to submit to you the fact tha t this 
mat ter came to the attention  of another committee of  Congress and 
we felt, this was an issue of sufficient public interest and public im­
portance that it ought, to be resolved legislatively, and therefore, we 
are here today to say thank  you very much for  taking jurisdiction of 
the matter and giving consideration to a subject winch we feel is o f 
vital  importance.

Mr. Staggers. Thank you, Mr. Fascell, as you say we will have 
witnesses who are experts on this line and who will be able to answer 
the questions.

Mr. F ascell. I  notice from the agenda that there are ample 
witnesses.

Mr. Staggers. Mr. Har ris, do you have any questions?
Mr. H arris. I believe not.
Mr. Staggers. Mr. Glenn ?
Mr. Glenn. Ju st one.
When your committee had  this matter before you was it  on legis­

lation or  investigation ?
Mr. F ascell. Investigat ion. We are charged with the jurisdic­

tion of the economic and efficient operations of Government agen­
cies. The Comptrol ler issued revised regulation No. 9 and the SEC 
asserted jurisd iction ; the issue got rather  heated and the question 
of duplication arose. The industry was and is in a quandrv . Do 
they apply to both agencies; do they go to court ; how efficient and 
economic is it going to be; and how reasonable is the position of each 
agency ?

41-023—65------ 2
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So, it  is the question of the economic and eflicient operations of 
the agencies involved which come within  the jurisdict ion of the 
Legal and Monetary Affairs Subcommittee. We simply studied 
the problem.

We laid out the issues and we provided a forum for  the various 
groups to be heard. But when we got through we concluded it 
would be better  to resolve this dispute by legislation rather than  
just  to let it s it the way it  was or get it  resolved in the courts.

We felt  the Congress should take hold of the matte r and decide 
one way or the other how this thing should be done for the benefit 
of the public interest and for the  benefit of the industry .

So tha t is the reason we are here. And the recommendation of 
our committee repor t was simply to ask th is committee to please take 
jurisdic tion over this matter.

Mr. Staggers. Thank you very much.
Mr. F ascell. Yes, sir.
Mr. Staggers. Mr. Long ?
Air. Long. No questions, Air. Chairman.
Air. Staggers. Mr. Van Deerlin.
Air. Van Deerlin. No questions.
Air. Staggers. Thank you very much, Air. Fascell.
Air. Fascell. Thank you, Mr. Chairman, for giving us this 

hearing.
Air. Staggers. We are  always interested in hearing o ur colleagues 

interested in bills and we certa inly want to commend you for your 
interest.

Thank you, Air. Fascell.
(The prepared  statement of Air. Fascell follows:)

Statement of R epresentative Dante B . Fascell

Mr. Chai rman and members of the  committee, I am appearing in support of H.Ii . 9-ilO and companion legisla tion. Since I believe there is a rea l need for thi s legis lation I am gra teful to you, Mr. Chai rman , for scheduling these hear ings , invi ting  me to tes tify  and  considering my bill on its  merit s.As you know, 1 am cha irman of the Legal and  Mone tary Affai rs Subcom­mit tee of the  House Committee on Government Operations. Among the agencies whose efficiency and economy we are charged with eva luat ing are  the bank sui»ervisory agencies  including the Office of the Comptroller of the 
Currency, the  Federal  Reserve Board and the  Fed era l Deposit Insu rance Corixira tion : and the  Securit ies a nd Exchange Commission.

Shor tly af te r I became cha irman of the  subcommittee my att ent ion  was drawn to a highly publicized conflict  between the Comptroller of the Currency and  the Securities and Exchange Commission regarding the applicab ility  of the Federal  securit ies laws to cer tain collective inves tmen t funds which the Comptroller  was proposing to permit commerc ial banks to operate.
So ram pant were  the charges th at  one agency was interfering with,  or attem pting to usu rp the  func tions  of, anoth er th at  our  subcommittee  fel t obliged to review the  matter . It  looked as  if two agencies  vested with  over­lapping jur isd ict ion  were apply ing differen t sta ndard s and cri ter ia to the same Federal s tat ute s, to grea t public and industry conste rnation.
As a result  of the  subcommittee’s study and  hearings, a t which officials of the  Securities and  Exchange Commission, the  Comptroller  of the  Currency, and industry representativ es testified, the  following findings and  conclusions were rea ched:
Between 1936 and 1962, when the  Federal  autho rity  over the  tru st  powers of banks was adm inis tered by the Federal Reserve Board, bunks were au tho r­ized by the Board to operate  common tru st funds for the  collective inves tment of moneys placed in such funds by the  banks in the ir capacities as  trustees , adm inistrato rs, executors, or guardians.
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The Securities and Exchange Commission considered  such  common trus t 
funds exempt from the  Inve stment Company Act of 1940 under the  specified 
exempt ion in section 3(c )( 3) thereof, and  from  the  Securities Act of 1933, as 
involving no public offerings of securitie s.

In  add ition to such common tru st  funds of a fiduc iary na ture, banks were 
perm itted to ma intain  managing agency acco unts  under which the  banks 
perfo rmed  advisory and management investment services for individual cus t­
omers on a fee basis. Each such account , however, had to be adm inis tered 
separately. The collective inves tment or commingling of such  acco unts  was 
prohibited.

On September 20, 1902, the Congress transf err ed  the Feder al Reserve Board ’s 
author ity  over the  trus t powers of nationa l banks  to the  Comptrol ler of the 
Currency. On F ebrua ry 5,1963, the Comptroller  announced a proposed adop tion 
of provisions uuder which, int er alia , trus t dep artm ents of n atio nal  banks would 
be perm itted  to collectively invest in common trus t fun ds the moneys deposited 
with  them in managing agency accounts, and und er self-employed (Smatlie rs- 
Keogh Act) reti rem ent  plans. Shor tly thereafte r the  Securit ies and  Exchange 
Commission publicly asserte d th at  the Securities Act o f 1933 and  the  I nvestment 
Company Act of 1940 could apply to cer tain uses of such collective inve stment 
funds. The Comptrolle r strongly  denied their applicabil ity. On April  5, 1963, 
while the  conflict of views between the  agencies rema ined unresolved, the  
Comptrolle r pu t the  revised regulation i nto  effect.

I t was t ha t conflict, and  the  effect i t had on the  efficiency an d economy of the  
operation s of  both the  SEC and the Comptrolle r’s Office, which the subcommittee  
studied.

I sha ll not  rep eat  the  multitude  of contentions th at  were  made by the  two 
agencies, excep t th at  I might summ arize  the SEC’s claims to be that  common 
tru st  funds of managing agency accounts bea r such sim ilarity  to mutual funds 
as to make them amenable to the  Federal  securit ies law s; and that  while an 
-exemption from the  1940 ac t is avai lable for  collective investment fun ds of 
Smathers-Keogh  accounts und er the ac t's  section 3(c)  (13) employee’s pension 
trus t p rovisions,  the int ere sts  there in are  “ secu ritie s” under the  1933 ac t.

The Comptroller ’s claims  might be summ arized as  tot al exemption for such 
collective investment funds from appl icab ility  of the  secu ritie s laws, and th at  
the  revised regulation, the supervision by bank ing agencies, and the overlay of 
trus t law provide  as much or  more p rotec tion than do the  secur ities acts.

A fu ller explanation  of the  d ivergent  views of the  two agencies, both as  to the  
•applicability of the  Federa l securit ies laws and as to the  qua lity  of protec tion 
the  particip ants in common trus t fun ds of managing agency accounts would 
receive under the regu lations of each of the agencies, are  set  forth in the  report 
which resu lted  from ou r study. Incidentally, that  rep ort  was unanim ously ap­
proved by our subcommittee, and thereafte r received the unanimous approval  of 
the  ful l Commit tee on Government Operations . It  is House Report 429, 88th 
Congress, 1st session, a copy of which I offer fo r your comm ittee file.

According to sta tem ents a t the hear ing, banks  have  long fel t the need for  
.authori ty to commingle small managing agency accounts. The Comptrolle r’s 
regulation gives them th at  au tho rity , and also auth oriz es them to pool Sinathers-  
Keogh accounts. However, exercise of the au tho rity by the  banks, in practic al 
effect, is circumscr ibed by the  dread  of submission to  dual regulation.

The Comptroller  described the  dupl ication of regu lation as “horrendous.” 
There is a mass of banks, v arying in size, many of which would find it completely 
impossible to comply with  regu lation by a bank ing agency and by the SEC as 
well. The Comptrolle r said this i s p art icu lar ly tru e in view of th e heavy burden 
■of SEC reporting requ irements  alone, in add ition to those of the banking 
agency. Reg istra tion, in the ease of these  banks, and the  oth er requirements,  
would" impose such add itional expenses for  legal, intern al operating , and  other 
costs as  to make t his  prohibitive.

The subcommittee  asce rtained also th at  from the  standp oin t of economy, 
particular ly as regards appropr iations,  duplicat ion of supervision would be 
costly. The SEC estim ated  that  it  would need to employ about 25 add itional  
persons in the firs t yea r a t a cost of about .$125,000, and that  these costs 
could be expected to increase to $250,000 per  yea r if its  estimates th at  about 
500 such common t ru st  funds  were to be reached. The bank supervisory agencies, 
of course, operate  without  congress ional appropr iations,  the ir expenses l>eing 
paid  by th e banks which they supervise.
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Such, basically, were the fac ts developed though the subcommittee’s inquiry. 
The subcommittee then  inte rested itself  in  determin ing how the conflict between the  agencies  could best, and most speedily, be resolved. Of the  two remedies avai lable , namely, court action or legislation , the legislative  course seemed to offer the  best prospect s fo r ful les t and earlie st re lief . Jud icia l proceedings could extend over a very long period dur ing  which all inte rested pa rties  would remain in  c onfusion; and should the SEC posi tion ultim ately prevail in court  tests , the bank ing industry would then be in no bet ter position  tha n it  was at  the  time of the subcommittee hearings. Accordingly, we recommended a s follows:“In  order to elim inate  the  problems created  by overlapping autho rity  and duplica te regulations, it  is recommended to the In ters ta te  and  Fo reign Commerce Committee of the House of Representat ives  that  it direct  its  att ent ion  to the cons idera tion of legislat ion which would specifically exempt common tru st  funds of manag ing agency accounts and Smathers-Keogh plans m aintain ed by nat ional banks from the  Fed era l secu rities laws, and  provide for such protections for investors therein  a s may be deemed necessary .”

Following i ssuance of the committee repo rt, Congressman Anderson, a member of our subcommittee, introduced his bill, ILK. 8490. It  is a medium for putt ing our  committee’s recommendations into  effect. He invited me to cosponsor his bill, which I d id by introduc ing II.R . 0410, identica l with  his.
The firs t two sections of the  bill are devoted to its title , the  Bank Collective Inves tmen t Fund  Act, and to definitions. Sections  3, 4. and 5 decla re interests in collective inves tment funds not to lx? “secu ritie s.” and the  fun ds themselves no t to be “investment companies,” thu s car rying out the  committee’s first recommendation  of exempt ion from the securi ties  laws.
The balance of the  bill provides for investor  protection. Section G through 8 govern how such funds may be operated, requ iring such protections as the filing of plans, specifying types  of iierm itted  investments, periodic valuat ions of  asse ts, term inat ion bases, disclosures thro ugh  financial reports made avai lable  to  those beneficially interested , and  the affording of prospectus-type information to  prospect ive investors.
Under section 9, any untrue s tatem ent o r omission of a  m aterial  f act , o r viola­tion of any rul e or  regulation,  would be punishable by a fine up to $25,000.The basic complaint  made by the  SEC and  o ther opponents  of the  legisla tion is tha t the collective Investm ents here  sou ght to  be exempted from the  securities laws are in effect mutual funds. I can not  d ispu te that  there are sim ilariti es:  however, considered in the whole con text  in which the bank funds are intended to o|»erate I cannot see that  th e sim ilariti es war ra nt  duplicate costly regu lation by two agencies of our  Government.
However, ther e are  marked differences. An important one, for instance,  is th at  the discretion  of how to invest managing agency accounts, and  whe ther  or not to invest them in one or anoth er collective investment fun d is, by law, confe rred upon the  bank having such accounts. Th at  Is done by defining “man­aging agent” in  section 2(d)  as  the capacity assumed by a  bank upon the creation  of an account which gives the  bank possession of property  and confe rs upon it inves tmen t discretion fo r the management thereof .
Such ojiera tion of collective investment fun ds of managing agency accounts, and of Smathers-Keogh funds, seems to me to be ent irely compatible with the usu al fiduciary operation s of banks. Our  commit tee fe lt th at  the  collective inves tment of small managing agency accounts is but a logical and reasonable extens ion to such accounts  of the investment advanta ges  which small  estates and trus ts  have  enjoyed throu gh common trus t funds for more than a qu ar ter  century.
Nor am I aware  of  any scanda l, o r any abuse, which has  cropped up over tha t span of yea rs in rega rd to common trust  fun ds which  call s for some agency other than  the  bank supervisory  agencies to s tep  in and oversee these functions. The Federal Reserve, the  Comptroller, and  the FDIC, for the  varying yea rs they have been involved, have seemed wall able to superv ise these  opera tions , and I know of no reason  to believe they could not well continue to do so with the very s imi lar  collective investments  involved in this  legislat ion.
The Congress, here tofore, has  fel t duplica te supervision  by the  SEC and the bank supervisory agencies  to be unnecessary , for it specifically exempted bank secur ities,  and  common tru st  funds, from the  provisions of the  1933 and 1949 acts, as  sta ted  in those acts. Extending sim ila r exemptions to the  collective inves tment funds here considered would lie In keeping  with such earlier action. It would also have the  salu tary effect of dispelling t he  exist ing ov erlapping and
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duplicat ing jur isd ict ion  of the  agencies ; of remov ing the confusion now exis ting 
in the banking i ndustry  as  to how. or whe ther , to proceed with the establishment 
of such collective inve stment fu nd s: and  would pass the costs  th at  SEC supervi­
sion would enta il, from the taxpayers, to the  banking industry, where those 
costs belong.

With the SEC assert ing  ju risd iction the bank ing industry faces this  dilemma. 
Banks desiring  to operate  the  collective investment funds here  Involved have 
only two choices: (a)  to submit  themselves to supervision by both the  SEC 
anti a bank ing agency, or  (6) to forgo maintenance of such funds. The re is no 
middle ground, for the bank s upervisory agencies  are withou t auth ori ty to forgo 
supervising  and ex amin ing hanks un der  the ir jurisdiction.

The main th ru st  of the  bills before you is the elimination of the  overlapping 
au thor ity  an d duplica te regu lation which now exis ts between the SEC and the 
bank supervisory agencies and to permit banks to perform a service which is a 
reasonable and logical extens ion of a serv ice they now perform.

Thus thi s bill will ass ist  efficiency and economy of Government agency oper ­
ati on s; it  will resolve a pending conflict between Government agencies; it 
will a id and guide the industry. I subm it f or  these reasons the bill ough t to be 
passed.

Mr. Staggers. At this time we will hear from our colleague, Mr. Joh n 
Anderson. Congressman Anderson.

Would you take the  stand on behalf of  the hill ? I notice you have 
a bill II.R. 8499, a companion bill to Mr. Fascell’s. We are glad to 
have you and to have your views on the bill. I don’t know whether 
you had another committee meeting such as Mr. Fascell h ad or not.

STATEMENT OF HON. JOHN B. ANDERSON. A REPR ESEN TATIVE IN 
CONGRESS FROM THE  STATE OF ILLINOIS

Mr. Anderson. I do, Mr. Chairman, but I  do appreciate the oppor­
tun ity  you have given me to appear this morning and with your indu l­
gence I would like to present a b rief statement I have prepared and 
(lien also ask unanimous consent, or leave to submit for the record 
perhaps an additional statement  with additional details.

Mr. Staggers. It  shall be done. The additional statement will be 
incorporated into the record and you may present your short 
statement.

Mr. Anderson. Mr. Chairman and members of the committee, first, 
let me say I have listened with great interest  to the very able presenta­
tion of this mat ter tha t was just concluded by my colleague from 
Florida, Mr. Fascell, who is chairman of the subcommittee on which 
I serve as ranking Republican member, and 1 find myself in complete 
agreement with the remarks that he has made with respect to the nec­
essity for this legislation.

I  would also like to commend this committee fo r scheduling these 
hearings. I think  it is obvious not only from the large attendance in 
the committee room this  morning, but from communications tha t I  
know this committee has received, tha t this is a matte r of broad 
general interest, not only to the bank ing industry  but to the  investing 
public and to the general public as well.

I  am part icularly  grateful to this committee for the opportuni ty 
which they have given me to testify in behalf  of II.R.  8499 which I  in­
troduced in the House of Representatives on September 19, 1963.

As Mr. Fascell has said, this bill grew out of the hearings that  were 
conducted last May—May of 1963—by the Subcommittee on Legal 
and Monetary Affairs of the House Committee on Government 
Operations.
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Fir st  by way of  a br ief bi t of  h ist ory,  p rior  to the  repeal  of  section' 
l l ( k )  of  the  Fed eral  Reserve Act  on Septe mb er 28, 1963. I t  was the 
Bo ard of  Go ver nors of  the  Fe de ra l Res erve  Sys tem  which exerc ised 
au thor ity  with respect to the  tr ust  powers th at  are  exerc ised by na ­
tio na l banks. It s reg ula tion F  was  the docu ment which sp elled ou t the 
Boa rd ’s reg ulato ry  fun ctions in th is re ga rd .

W ith  the repeal  of  th is pro vis ion  of  the  law, juris dic tio n over the  
tr ust  pow ers of  na tio na l banks was vested in the  Co mp tro lle r of  the 
Currency  who, on A pr il 5,19 63, issued h is r egulati on  9 which set fo rth 
the sta nd ards  by which the  Co mp tro lle r pro posed to regu la te  the 
fidu ciary p owe rs of nat  iona l banks.

Regu lat ion  9 allows natio na l ban ks who  are no t in contr avention 
of  public  law the righ t to com min gle  public  fund s th at  are  held as 
fidu ciar ies in three  di sti nc t typ es  of  colle ctive investment fu nd s:

(A ) A common trus t fu nd  main tai ne d exclusively fo r th e inves tme nt 
of  moneys  he ld as executo r, ad min is tra to r, gu ardian , o r tru ste e un de r 
a w ill o r a de ed;

(B ) A tru st fu nd  consis ting so lely  o f asset s o f pension, prof it- shar­
ing , stoc k bonus, or othe r ta x-exem pt  tru sts, and  in thi s category wou ld 
also be placed  trus ts  e stablis hed  by self-em ployed  per son s fo r re ti re ­
ment purpo ses  p ur su an t to  th e pro vis ion s of  the  Sm ath ers -Keogh b ill 
which w as passed,  I  believe, in  1961.

An d, fina lly,  a common trus t fu nd  main tai ne d exc lusively  fo r the  
inv est me nt of  moneys held by the  bank  as a manag ing age nt.

In  othe r words , na tional ban ks,  by th is  reg ula tio n 9 issued by the  
Co mp tro lle r of  the  C urency , wou ld be obliged to comply wi th all the  
stan da rd s and  accept the  supe rvis ion  of  the  Co mp tro lle r wi th  respec t 
to  all o f thes e collec tive invest me nt funds.

Th e use of  the collective  in ves tment  fund s wi th resp ect  to the  ma na g­
in g agent  accou nts an d th e Keogh t ru st s led I lie SEC  th roug h its  Ch ai r­
man, Mr . Ca ry, to ass ert  th at  un de r the Secur itie s Act  of  1933 and 
th e Inv est me nts  Company  Ac t of  1940 th at  it  was the SE C which 
would  have jur isd ict ion  to call  fo r the reg ist ra tio n of  these fu nd s by 
th e ban ks wi th the SE C,  an d give  them  the  righ t to sub jec t them to  
th ei r f urther  regulato ry  au thor ity .

Th e Co mp tro lle r of  the  Cu rre ncy, as ha s been sta ted , re fu ted these 
assert ion s of  the SE C and claimed  th a t these funds wer e exempt 
fro m the Federal  securi ties  laws, and sugges ted  th at  the banks no t 
sub mi t to th is asse rtio n of  S EC  juris dicti on  bu t lit igat e the question 
in the courts.

It. w as i nto  th is sit ua tio n th at  the  su bco mm ittee o f the Gover nment  
Op era tio ns  Committee stepped no t wi th the view of  favo ring  eit he r 
side  in th is dispute but to  see how  t he  impasse e b etween two Fe de ra l 
agencies m ight  best be  resolved.

Mr.  Ch air ma n and mem bers  of  the subcom mit tee,  I  am conv inced 
af te r pa rt ic ip at in g in these hearings, and  af te r l ist en ing to  th e resp ec­
tiv e viewpoin ts of  the  Co mp tro lle r of  the Cu rre ncy and the SE C,  as 
well as rep resent atives  of  the  indu str y,  the indu str y dir ec tly  affected 
by  th is  ju ris dic tio na l conflict, th at  ra th er  th an  expensive and pr o­
tra ct ed  li tig at ion and ra th er  tha n lea ving  th e law in its  prese nt sta te, 
wi th the possibili ty of expe nsive, du pl ica te ju ris dic tio n wi th  al l of 
the ways of  m oney and  manpow er and inefficiency th at th is impl ies,
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that rather  than atty of  these a lternatives , tha t Congress should act 
to resolve this  conflict.

Thus, I proposed—this 1 proposed to do by introducing II.R.  8499 
and as the chairman of the subcommittee. Mr. Fascell has indicated, 
this is not a partisan  matte r or a  partisan position, because he is the 
author of similar legislation that is now pending before this committee.

This bill, or these bills, would, I repeat, simply implement the unan­
imous fifth report of the  Committee, on Government Operations of the 
House of  Representatives dated June 19 ,19G3, and give the rulemaking 
authority for collective management funds maintained by banks to 
the Comptroller of t he Currency.

The main area of controversy seems to be over the collective invest­
ment by banks of so-called managing agency accounts.

The SEC and the mutual fund indus try which it now, of course,, 
regulates, seem to view these accounts of, if commingled in a collective 
investment fund as a competitor of the mutual fund, and, therefore , 
within the scope of SEC regulatory jurisdiction.

Fran kly,  I think tha t the  plain tru th o f the mat ter is tha t the  mutual 
fund industry, by its opposition to this measure, is simply seeking to 
thw art a possible competitor, while the SEC  in all sincerity seems 
to feel th at the protection of the investor public requires its presence 
in this situation.

I  believe that the mutual fund industry is misguided in its fears  of 
potential competition from the banks, and tha t the provisions of this 
legislation will more than  provide for protection of the investing 
public without necessitating the entry of the SEC into a new field of 
regula ting banks, which are today certainly  being adequately super­
vised by other Federal agencies.

Section 2(d ) of the proposed bank collective investment act is as 
follows, and I quote from the proposed language of the bi ll :

Tlie term “managing agent” means  the  capa city  assumed by a bank upon the  
creatio n of an account which gives the  bank  possession of property  mid confe rs 
upon i t investment disc retion for the  management thereof.

In  other words, the bank’s customer first opens an account with the 
bank, just like any  other  depositor. He doesn’t buy units or shares of 
a participating fund. The Chairman o f the  SEC testified before our 
subcommittee that a bank collective investment fund is a separate 
entity  from the bank itself, and tha t units of in terest in this fund are 
securities but that since these securities are  no t directly issued by the 
bank, nor are they guaranteed by the bank, they are not subject—or 
they are not the type of securities that are exempted by section 3(a)  (2) 
of the Securities Act of 1933, and, therefore, according to the argu ­
ment of the Chairman of the SEC, a bank customer who established 
either a Smathers-Keogh trus t or a managing  agent account, with a 
bank which engaged in the collective investment of funds thus  received 
needed the protection of the SEC.

This  would, of course, entail regist ration  of the fund by the  bank 
with the SEC.

Mr. Chairman and members of the subcommittee, i t is my position 
tha t the Comptrol ler of the Currency will maintain  rigid supervisory 
control over all national banks who employ collective investment funds 
within the ir trust departments,  and th at  logically there  is no reason 
to continue supervision by this Federal  agency rather  than subjecting
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the m—o r t h a t t he re  is logic  in co nt inuin g sup erv isio n by th is Federal  
agen cy ra th er  tha n sub jec ting the  b an kin g indu str y to the jur isd ict ion  
of  a second Government  agency as well.

Th ere is now wi thin the  office o f th e Office of  the Co mp tro lle r of  
the Cu rrency a tr ust  d ivision hea ded  by a De pu ty C om ptr oll er of  th e 
Cu rre ncy fo r tru sts .

Th e tes tim ony tak en at  ou r heari ng s reve aled  th at  t he  Office o f the  
Co mp tro lle r main tai ns  a sta ff of  ne ar ly  1,300 e xam ine rs th roug ho ut  
th e count ry, at  a  cost of about $14 m illion,  bu t, and I  t hi nk  th is  is v ery  
im po rtan t to emphasize  to  the commit tee,  eve ry do lla r of  th is is de­
rived  from  asse ssments a ga inst the  nati onal ban ks f or both  commercial  
exa minat ion s and  tr ust  exa minat ion s.

W hy  the n, I  sub mit , involve  the SEC  in th e exam ina tio n of  the 
ba nk ing  indu str y at  a  cos t to  th e t axpa ye rs,  as Mr.  Fascell has  sa id, of  
an  es tim ate d addit ion al qu ar te r o f a m illion do lla rs a year .

Th is is wh at  i t is es tim ate d it  w ould take  in  th e budget of  the  S EC  
to  h ire  th e addit ion al people to  do a job  t hat  the  Com pro lle r c an  and  
wil l do at  the expense of  th e in sti tu tio ns  them selves, an d no t a t the 
expense of  the tax payers.

I  mentio ned  ea rli er  th at  I fe lt  th a t the fears of  the mu tua l fu nd  
indu st ry  abo ut a powe rfu l new  comp eti tor  were ill founde d.

Now, of  course, I th in k we sho uld  all agree th at  the re is no thing  
wrong per  se abou t compet ition, th at  is w ha t ou r f ree  ent erpr ise  system 
is sup posed to  th riv e on.

Bu t the point  I  seek to  make with the committ ee th is mo rning is 
tha t mass  me rch andis ing  of  collective inv estment fun ds opera ted  by 
ban ks is simp ly prescr ibed un de r the  terms o f regula tio n 9, the r eg ula­
tion th at  was issued las t A pr il  by the  Com ptr oll er of  th e C urr enc y.

Th e reg ula tio n clearly for bid s sol ici tat ion . A bank sim ply  is not  
allowed  un de r the regu lat ion  issued by the  Co mp tro lle r to place a 
newspaper or  a magaz ine or  a televis ion  or  a radio ad  th at  tel ls the 
gen era l publi c or  an y segment thereo f to come, fo r exa mple, to  use 
one example, “Come p ut  you r Sm ath ers -Keogh tru st  fun d into ou r com­
mon trus t fund s.”

You wi ll find at  p age s 48 a nd  49 of  t he  hearin gs  t hat  w ere held  b y 
our subcom mit tee th at  I  asked th is  very question of  Mr.  Saxon, the  
Co mp tro lle r of  the C ur re nc y: Could such an  ad vertis em ent be pu t o ut, 
placed  by a b ank ?

An d he answered  v ery  flat ly an d very unequiv oca lly th at a so lic ita ­
tio n of  t hat  k ind  was  absolu tely  pro scr ibe d under regu lat ion  9.

Le t me very brie fly  fu rt her  q uote fro m a le tte r of  the Co mp tro lle r 
of  t he  Currency da ted  Apr il 30, 1963, t hat  was  e nti tle d “A  Response 
to  an In qu iry  R eg arding  Collective I nv estm en t Fu nd s.”

An d thi s is the  quo tat ion  to which  I  re fe r:
It  will not be permiss ible for banks ope rating collective investment funds to 

hire  represen tatives to solic it the  opening of fiduciary  accounts which migh t be 
Invested in these funds.

Fu rth er,  a bank may only make limi ted ment ion of it s collective  invested fund s 
in its advertisements. It  may be sta ted  ns a pa rt  o f the adverti sement of the  
fiduciary services generally being oi»erated by the  hank th at  it does operate such fund and that  it will furn ish copies of t he  p lans and financial reports  per tain ing  
to them upon request.

However, adverti sing which has  as one of its main or prominent fea tures or 
purposes th e mention o f collective inves tmen t funds  would violate  this  regulation. 
This  applies to all forms  of adve rtisin g, newspajier ads, handouts, or whatever . 
The use of agen ts to promote  any of the  fiduciary services of a bank  and pa r­
ticu lar ly i ts collective investment fund is prohib ited.
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Of course, th is kind o f restriction is not one, as we all know, th at 
applied to the operators  of mutual funds.

Mr. Chairman, I think tha t these funds, th at is the collective invest­
ment funds of banks, will grow because customers go to the banks for 
investment advice, and notbecause the bank has gone out to solicit pa r­
ticipation  in a part icula r fund. Banks are  now and will continue to 
be subject to effective regulation by a pprop riate bank regulatory agen­
cies. Banks currently are investing funds for the ir clients throu gh 
investment advisory accounts and this activity as has been stated  is 
subject to appropria te and full regulation.

Let me fur ther  point out that the Bank Collective Investment  Fu nd 
Act is not designed in any way to lead the bank depositors or  t he bank 
customer, the settlor  or the beneficiary of a trus t setup with a bank 
without full and complete and adequate protection.

For the proposed act requires very specifically tha t individual pa r­
ticipants in a bank collective investment fund receive full and complete 
information from the fund.

The banks must file their plans for the maintenance and the opera­
tion of such funds with the Comptroller. Indeed, section 9 of the pro ­
posed act prohibits the operation of a fund in any manner o ther than 
in direct, conformity with  the rules and regulations of the Comptroller 
of the Currency, with  the plan of operation and with the act itself.

National banks are subject, I believe, to semiannual audits. It  was 
brought out at the hearings that  our subcommittee held that detailed 
examination of a  mutual fund by the SEC might in some cases be pos­
sible only once in every 4 years.

Then there is the whole overlay of trust law tha t protects  the 
fiduciary relationship that exists between the trus t department of a 
bank and its customers.

Mr. Chairman, and members of the. subcommittee, I believe that 
favorable action by you on II .II. 8499 and companion legislation will 
solve the present jurisdictional question between the SEC and the 
Comptrol ler of the Currency as to the proper repository for the 
regula tory authority  of collective investment funds tha t are held by 
banks.

Fur ther , I  believe that it will resolve it in a maner th at is both eco­
nomical for the taxpayers of the country and in the best interests 
of the general public whose funds form, in the form of managing 
agency accounts or in the form of Smathers-Keogh t rus t accounts will 
receive under this  kind of regulat ion the same careful protection tha t 
their  bank deposits now receive under the rigorous  supervisory con­
trol that, is offered by our banking laws.

Thank you very much.
Mr. Staggers. Thank you, Mr. Anderson.
I understand you have another  prepared statement you would like 

to put  in t he record ?
Mr. Anderson. With  your permission, Mr. Chairman, I  would like 

to submit that la ter for the record, yes.
Mr. Staggers. Fine, it will be done.
(Mr. Anderson later  informed the committee that he did not wish 

to submit an addit ional statement.)
Mr. Staggers. Mr .Harr is?
Mr. Harris. I believe not, thank you.
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Mr. Staggers. Mr. Glenn ?
Mr. Glenn. Mr. Anderson, did I understand  you to say tha t your study developed that  it would not be necessary for the  Comptroller of the Currency to take on any additional staff in view of these additional duties which you suggest in your bill ?
Mr. Anderson. I am not absolutely positive, Mr. Glenn, whether there was any direct testimony but I certainly received the general impression from listening to the Comptroller, and I know he is here in the room and will presumably correct me in his testimony la ter on if I  am wrong, I  did get the impression that it would not be. necessary to have any appreciable increase in the stalling of that agency in order to carry out the regultaion tha t would be involved.
Mr. Glenn. Thank you very much; tha t is all, Mr. Chairman.
Mr. Staggers. Mr. Long ?
Mr. Long. No questions, Mr. Chairman.
Mr. Staggers. Mr. Curtin ?
Mr. Curtin. No questions.
Mr. Staggers. Mr. Van Deerlin ?
Mr. Van Deerlin. No questions.
Mr. Staggers. Mr. Anderson, we thank you very kindly for giving us your views and those of Mr. Fascell. I commend both of you as very able and hardworking Congressmen in the interests of your con­stituents and the affairs of the Nation.
I certainly commend your people from Illinois and Mr. Fascell’s people from Florida  in having such representation.
Thank you.
Mr. Anderson. Thank you very much.
Mr. Staggers. Our next witness is Mr. James J.  Saxon, Compt roller of the Currency.

STATEMENT OF HON. JAM ES J.  SAXON. COMPTROLLER OF TH E
CURRENCY. DEPAR TMENT OF TH E TREASURY ; ACCOMPANIED
BY DEAN MILLER, DEP UTY  COMPTROLLER OF TH E CURRENCY
FOR TR US TS ; ROBERT BLOOM. C HIE F COUNSEL; STANLEY SI LVER-
BERG. ECONOMIST TO TH E TRU ST DEPARTME NT; AND WILLIAM
MORRIS. CONSULTANT

Mr. Saxon. Mr. Chairman, I have a battery  of experts here with me today on this subject.
Mr. Staggers. Fine, would you identi fy them for  the record, please?Mr. S axon. Thank you, sir.
Fi rst  may I introduce, Mr. Chairman, Mr. Dean Miller, Deputy Comptroller of the Currency for T rusts,  who is responsible under me for the examination, auditing , supervision, and general regulation of the t rus t departments and activities of national banks.
Secondly, if I may introduce the Chief Counsel of the Office of Comptroller of the  Currency, Mr. Robert Bloom.
Thi rd, the economist to the trust departm ent in the Office, Mr. Stanley Silverberg.
Fina lly, our consultant, fo rmer employee and continuing consultant to our Office, Mr. William Morris, who is professor of law at the University of West Virginia, and who spends his summers with us and who is otherwise on a consultant basis.
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Mr. Chairman, I have a  brie f statement if I may read this.
Mr. Staggers. You may.
Mr. S axon. I should say at the outset, if I may, that while Cha ir­

man Cary  and I have not always been in unanimous agreement on all 
matters, I  am sure, however, our differences are based sincerely on 
questions of law, and the. proper  discharge of public responsibilities 
in the  best interests of the public.

Mr. Chainnan, we are pleased to appear th is morning in  supp ort of  
H.R. 8499 and  H.R. 9410. These bills would provide express exemp­
tions from the securities laws for bank collective investment, funds. 
They were introduced to resolve the assertions of  the Securities and 
Exchange Commission that  un its of interes t in a bank common tru st 
fimd are securities and tha t such a fund itself may be an investment 
company. These bills reflect the recommendations of the Government 
Operations Committee of the House of Representatives following 
hearings on this mat ter which were conducted last year and in respect 
of which both Mr. Cary and I were witnesses.

We see no need to apply the securities laws in this area. The legisla­
tive history of those statutes reveals tha t it  was never the inten t of 
Congress tha t they apply to bank collective investment fund operations. 
There is no record of any abuses in this area to support the introduc­
tion of the SEC now, and we cannot envisage circumstances under 
which such a need would arise.

Application of the securities laws to bank collective investment 
funds  would not increase protection of the public in any substan tial 
amount, and might even serve to hamper, if  not preclude, such activity.

The te rms “disclosure” and “protection” a re not synonymous. Ex ­
perience and studies have shown that the substantive requirements of 
the Investment Company Act often do not provide significant pro­
tection to investors. The regular,  thorough examination by a Gov­
ernment agency, to which banks are subject, is far more effective.

This  protection cannot be passed off on the ground tha t bank 
examination is oriented solely toward the maintenance of solvency 
and liquidity , for the very purpose of the bank trus t department ex­
amination is to insure that no surcharge will arise because of a breach 
of  fiduciary duty.

The bank examiner corrects potential  abuses of the interests of bene­
ficiaries of fiduciary accounts, matters which are often left to self- 
help or remedy a fter  the fact under the securities laws. We believe 
that, bank examination can continue to supply this  real protection, 
and tha t bank supervisors can grow with the increasing complexity 
of bank activity  and need not therefore abdicate in favor of other 
agencies.

I t has been suggested tha t bank common trus t funds be subjected 
to identical requirements as mutual funds for competitive reasons, 
even though they are not akin in struc ture or method of operation.

Yet, thi s logic would require that mutual funds be subject to regu­
lation comparable to banks and thus  be examined at least, annually 
and tha t their  investment advisers be examined at. least three times 
every 2 years by an agency of the Federal Government.

Also, the restrictions  of present, regulations which prevent banks 
from actively merchandising interests in these funds would have to 
be removed. Only then would the interests of investment pro tection
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real ly  be served  and comp eti tive equa lity achieved . Unt il  such  time 
as th is sit ua tio n sho uld  prev ai l, we s ubmi t th at th is argu men t is also 
wi thou t merit.

We fav or  passage  of the bil ls in  th ei r present fo rm.
Mr. Staggers. Th an k you , Mr . Saxon .
Would you  exp lain fo r the  com mit tee  wha t you  mean  by your 

words  “common tr ust  fun ds ” ?
Mr. Saxon. In  it s sim ples t sense we mean funds placed b y custo mers 

of  the bank  which are  at the dis cre tion of  the bank, invested  in a 
single  fund .

Because  of the  need fo r economy in the purch ase  of  securit ies,  in 
th e admi nistr at ion of the fu nd  its elf , in  orde r to avo id the heav y 
charg es th a t otherwise would  ari se  in the  manag ement  of  sma ll 
fiduc iar y’s accounts , and fo r othe r purpo ses  which Mr. Miller may 
ela borate on, if  he wishes. Ba nks collectively  invest wi th  no ex tra  
charg es th erefor . Th is hi gh lig hts th e c on tra sts  which are  well known  
th ro ug h vario us  s tud ies  of  the mu tua l fund s indu str y of  the abuses , 
the  very grave abuses  of  the hea vy load ing cha rge s th at  hav e been 
imposed on mu tua l fund s and which as to  so fa r as I am aware  the  
SE C has never  take n an y effect ive action .

Ma ny of  these th ings  have  been bro ught ou t in stu die s by pub lic 
gr ou ps  havin g no di rec t or  othe r con flic ting  int ere sts  in the ma tte r.

Such cha rges, so fa r as banks are concern ed, are  reg ula ted  acc ord ­
ing to  the  stric tes t st andards.

Mr. Staggers. I  would like  to  ask you ju st  one  more q uest ion at th is 
po in t, i f I  may.

You mentioned the fac t these a re invested, these ar e invested  in  secu­
rit ies on the  New York Sto ck Ex change  or  some othe r exch ange .

Mr. S axon. There  are  var iou s kin ds  of funds, Mr . Chairm an.
Th ere are  so-ca lled bal anc ed fu nd s con sis ting of  vario us  type s of 

securi ties , such as common stocks or  prefe rre d stocks, w hich are  listed 
pr im ar ily , but also poss ibly  inc lud ing , if elig ible , nonlisted secu rities. 
Th ere  are Government fund s, th at  is , a fun d con sis ting o f Government 
securit ies.  Th ere are  s tri ct ly  common stock  fun ds.  Va rious tools of 
th is  sor t are  ava ilab le tod ay.

Incid en ta lly , if  I may po in t ou t here, Mr. Ch air ma n, a mat te r I 
wished  t o deal  with ea rlier , and did no t, in the  sta tem ent . The issue 
here is not  new. Th is is a  posi tion which the SE C ha s lon g asse rted .

All we have done  in rev ising  regu latio n 9—a very subs tan tia lly  
im po rta nt  r egula tion ap ar t f rom  thi s issue—thi s is the  first tim e it h as 
been  revised in some 30 ye ars , and to the grea t benefit of  the pub lic—  
all  we have done here is to  recognize an au thor ity  th a t ha s lon g ex­
isted—one which  shou ld have been recognized befo re not withs tand ing 
the opposit ion  of  anoth er  agency , an d let the  mat te r of  conflic t be 
dec ided  e ith er  by the  Cong ress o r by the  courts , or by bot h, as the  case 
ma y be. Fr an kl y,  we hav e no t, as I  see it , sugges ted th at  th e pa rti es  
ou gh t to de sis t in f ea r of  litig at ion .

A ft er  a ll, the c ourts  a re  a  d uly  c onsti tut ed  for um  in ou r socie ty fo r 
the resolu tion of  a technical  questio n of  th is ord er.  Bu t if  the  Con­
gress, acc ord ing  to these bil ls, is disposed to resolve the  confl ict, th is 
also  would  prov ide  an answe r.

In  any case, it  would seem some ans wer is required so th at  the re 
may be som e necessa ry compet itio n in th is  area. Th ere is n one today.
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Only by this means can really effective protection be afforded to the 
public in my opinion.

Mr. Staggers. In  answer to this  common trust fund, this  is the 
buying of securities by the banks ?

Mr. Saxon. Yes; for its customers and commingling (hem in one 
fund in order to achieve the economies tha t are clearly available from 
tha t technique.

Air. Staggers. I mean, it is securities from whatever source ?
Mr. Saxon. Yes, sir.
Mr. Staggers. Listed, unlisted, New York Stock Exchange, over 

the counter, whatever they might be?
Mr. Saxon. Yes.
Mr. Bloom. I think  we might add, Mr. Comptroller, that  of course 

the bill would not in any way affect the extent to which the securi­
ties which the bank would be purchasing for the fund would continue 
to be regulated by the various securities acts to which they are subject.

In  other words, of course, when the fund goes ou t and buys a listed 
security, that  listed security is subject to the Exchange Act and al l the 
rules of the exchange.

Mr. Staggers. If  it is a listed security.
Mr. Bloom. If  it is a listed security or over the counter, to the extent 

tha t it is regulated.
Mr. Staggers. Do you have any idea, Mr. Comptroller, as to the 

amount of money involved in this bill ?
Mr. Saxon. It  is very difficult to make a realistic  estimate.
Mr. Staggers. J ust. an estimate.
Mr. S axon. The severe restrictions imposed by our current regula­

tions on banks, prohibiting advertisement, solicitation, and the like, 
make it difficult.

Mr. Staggers. You are the only man we could ask who has some 
jurisdiction or some knowledge so I  though t you migh t supply some 
estimate.

Mr. Saxon. Yes, sir. We know th at there is some very substantial 
interest in this among the banks of the country. I would great ly hope 
under the authority  now granted unde r regulation 9 and if the Con­
gress is disposed to treat, this matter  favorably in respect to these bills, 
tha t the banks would move into this area  competitively. But it is ha rd 
to estimate.

Mr. Staggers. That is one reason I  wanted to ask you. I  think the  
Congress ought to have some idea of what this estimate amounts to.

There has been some talk of 3 billion, and some of 30 billion. I  think 
you as Comptroller ought to supply it  to the committee.

Mr. Saxon. Mr. Chairman, we will submit an estimate.
Mr. Staggers. I think you should. I don’t think we should act in the 

dark.
I  think when we talk about that we ought to know what it is and I  

think  you are the one who should supply it.
Air. Saxon. Yes, sir; we will do it.
(The information referred to follows:)

It  is difficult to  determine accurately the dollar amount of managing agency 
accounts and Smathers-Keogh retirement accounts tha t would be invested in 
collective investment funds if the present legislation were enacted. At the end 
of 1963 bank trust departments held an estimated $10 million in Smathers-Keogh 
retirement accounts. With respect to managing agency accounts, the present
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dol lar volume administe red by bank tru st  departm ents is considerable,  amount­
ing  to possibly $15 to $25 billion. However, it  seems clea r that  only a tiny per ­
centage of exis ting managing agency accounts would be invested in collec tive 
investment funds. Since this  option is no t presently avai lable to them, most 
bank tru st departm ents  do not  encourage or  accept modest-sized managing agency 
accounts because these  accounts cannot be effectively administered individually  
except at  sub sta nti al cost. On the  othe r band,  very large accounts—those  sub­
stanti ally in excess of $100,000—would seldom be invested in collective invest­
ment  funds. Thus , few exist ing managing agency accounts would be inves ted 
in collective inves tmen t funds, However, if the collective investment fund op­
tion were available , banks would be able to accept smal ler managing agency ac­
counts and more Smatbers-Keogh  reti rem ent  accounts. Consequently, in  a t­
tempting to estimate the impact of the  proposed legislat ion, we ar e talking 
for th e most  pa rt  about potent ial accounts.

In  a recent study of the Office of the  Comptroller  of the  Currency (which is 
appended hereto) it  was e stimated  t ha t commercial banks at  tile end of 1963 had 
investment responsibility  in tru st  accounts, oth er than  employee benefit ac­
counts, with assets of approxim ately  $101 billion. At the same time  assets of 
common t ru st  funds were estim ated  to be approxim ately  $4,850 mill ion. If  we 
elim inate  th e asse ts of employee benefit accounts held in common tru st  funds, the  
figure would probab ly be c loser to $4 billion or about 4 percent of the assets of 
accounts wh ere investment responsibili ty is exerc ised. This  4 percent represen ts, 
for the most part, smaller tru st  accounts. We believe th at  increased use of  
common t ru st  fu nds  may r ais e this  sh are to 5 or  6 percen t in 5 to 10 years .

However, we believe t ha t the  percentage of managing agency accou nt ass ets  
inves ted in  collective inves tment funds, assuming  enac tmen t of the  present 
legislat ion, will not  approach the comparable perce ntages for  oilier  categories 
of Individual  trus t accounts. Since banks are  not  allowed to adv erti se for or 
solicit investments  in collective investm ent funds, we would not expect the dolla r 
amount of managing agency accounts of the size most suitable  for collective 
inves tment to be very substan tial . The abili ty to par tici pate funds of managing  
agency accounts in collective investment funds wi ll enab le banks to  aeeept smaller  
accounts when exist ing bank custom ers desir e to utilize  the inves tment manage- 
un nt skil ls of bank tru st depa rtments. This, we expect, will be the  prime source 
of new accounts if t he  bill Is enacted. Over the next 5 to 10 years , therefore, we 
would expect that  t he  assets of managing agency accounts invested in collective 
inves tmen t funds  would no t exceed $2 billion.

In the  case of Smatbers-Keogh ret irement accounts,  we believe t ha t the  volume 
of such accounts with commercial banks  would not  reach much more than  $100 
million during tile next 5 years, even if the collective investment of such accounts  
were  excluded from SEC regula tions . We would expect tha t most  of this sum 
would be Invested in collective inves tment funds. About 60 percent of  tii is 
volume, it  is estim ated , would come from plan s worked out  by var ious profes­
sional associations (principally, medical and bar asso ciat ions), as  opposed to 
arrangemen ts between individuals  and bonk tru st  depa rtments. The modest 
expected growth of these accounts reflects (1) the  limi ted tax-free annual 
contribution to a retir eme nt plan allowable under present sta tut es and (2) the  
fac t that  financial ins titu tions competing for the se accounts—primarily  ins ur­
ance companies  and mutual funds—may be a ide to at trac t a large sha re of such 
accounts since they  are not  subject to the restr ictions  on ad ver tising and solici ting 
th at  apply to  commercial  banks.

BANK TRUST INVESTMENTS: THEIR  SIZE AND SIGNIFICA NCE 

(By Stanley Silverberg*)
Thi s article— the first in an annual series—-analyzes tru st sta tist ic*  fo r 1963 

collected by the Office of the Comptro ller of the Currency, and att em pts  to 
relate bank tru st act ivity to the behavior of  financial markets
The role that  bank  tru st  departm ents play in manag ing investments and in 

influencing the behav ior of financial ma rke ts has  not received substantial 
att ent ion  in economic and financial lite rat ure. To a  la rge extent thi s reflects  t he 
paucity  of data  on bank tru st  investm ents. In  this  pa per  an  a ttem pt is made to 
fill a considerab le pa rt of this da ta  gap. In add ition, we examine briefly the

•Sta nley Silverberg Is a senior economist. Department of Banking and Economic Re­search. Office of the Comptroller  of the Currency.
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impact of bunk t rus t investments on financial market behavior and, in the ease 
of collective investment funds, data on the investment performance of bank 
trust departments.

Section I presents data  covering the investments of all tru st accounts where 
national banks have investment responsibility. In section II we estimate the 
trus t departm ent assets for all commercial banks. In section III  we examine 
the importance of bank trust department investments and thei r likely impact 
on financial markets. In section IV data are  presented for collective investment 
funds, the one area of trus t investments where detailed data  are available  on 
investment behavior. In section V we examine the investment performance of 
collective investment funds.

I. Trust Assets of National Banks

Trust deiMirtments of national banks held assets of more than $65 billion at  
the end of 1963 in accounts where they had investment responsibility. Approxi­
mately $19 billion were in individual trus t accounts,' and more than $16 billion 
were in employee benefit accounts. These were some of the stati stica l findings 
from reports submitted to the Tru st Division of the Office of the Comptroller of 
the Currency. All national banks exercising trust powers were asked to give 
market value figures broken down into a number of asset  categories on all 
accounts in which they exercised some degree of investment responsibility 
at the end of 1963.’ In addition, national banks provided data on the number of 
various types of tru st accounts and a detailed breakdown on various types of 
employee benefit accounts.

In the past, comprehensive market-value data  on bank tr ust  department  invest­
ments have not been available, although several surveys have attempted to 
estimate  the magnitude of these investments.’ Bank trust departments have 
been accustomed to carrying assets variously at  cost or inventory value or unit  
control value (which may, among other things, mean $1 per share  or 
$1 per bond). Summations of trust department asset values, thus, generally 
have involved summing nominal values, and as a result  totals have not 
been particularly  meaningful. In the 1903 tru st department annual reports, 
national banks were asked to give market value figures either based upon the 
last account review, or, as of December 31, for all assets held at  yearend 1963. 
The requirement of regulation 9 with respect to review of tr ust  accounts insures 
that a ll accounts are  reviewed during the calendar year.

National banks were also asked to estimate the share of assets reviewed 
within the past 3 months and 6 months. These responses indicate tha t trust 
deiMirtments accounting for about 30 percent of reported assets  valued these 
assets as of December 31, 1963. About 57 percent of all trus t department assets 
were reviewed with in the last quarter  of 1963, and more tha n 80 percent were 
reviewed within the  last  6 months of 1963.

1 T hro ugho ut  th is  pap er  al l tr u s t ac co unt s w he re  In ve stm en t re sp on si bil ity ex is ts  (se e 
fo otn ote  2 ).  o th er  th an  em plo yee bene fit  ac co un ts , wi ll he Includ ed  un der  "I ndi vid ual  tr u s t 
ac co unt s. " al th oug h in  some  In st an ce s tr u s t be ne fic ia rie s may  n o t be “ in di vi du al s. "

2 T he  fo llo w ing ex ce rp t from  th e  C om pt ro ller 's  in st ru c ti ons fo r th e p re par at io n  of  th e 
tr u s t dep ar tm en t an nual re port  de fin es th e In ve st m en t re sp on si bil ity co nc ep t used  th ro ugh­
ou t th is  p a p e r :

"I nves tm en t re sp ons ib il ity  is  ge ne ra lly co nf er re d on a fidu ci ar y,  un less  re lie ve d by th e 
te rm s of  th e go ve rn in g In st ru m en t,  loca l law  or  co urt  or der , wh en  ac ti ng  in  th e fo llo wing 
or si m ilar  cap ac it ie s : tr ust ee , ex ec utor , ad m in is tr a to r,  gu ar di an  of  es ta te s,  co m m it tee of 
est at es  of  lu nat ic s,  an d m an ag in g ag en t. Eve n In th os e ci rc um st an ce s whe re  a  fidu ciary is 
su bj ec t to  th e in st ru c ti ons of a ho ld er  of  a po wer  to  di re ct  in ve st m en ts , in ves tm en t 
re sp on si bi lit y ma y no ne th el es s ex is t. The  ex is te nc e of  su ch  res|> on slbi llt y in  th e  above 
or  si m il ar  ca pa ci ti es  m ust  be pr es um ed  an d  th e ass e ts  of  a ll  such  ac co unts  m ust  be 
co mpiled  f o r th is  n nn ua l re po rt .

"T he  ass e ts  of  ac co un ts  ad m in is te re d un de r th e  ca pac ity  of re g is tr a r of  stoc ks  an d 
bo nd s, as sig ne e, rece iver , sa feke ep ing ag en t,  cu st od ia n,  ag en cy , escro w,  o r o th er si m ilar  
ca pn ci ty , whe re  th e ba nk  does no t ha ve  In ve stm en t re sp on si bi lit y,  sh ou ld  be om it te d fro m 
th is  re po rt .”

’ Ra ym ond W. Golds m ith  an d Eli Sh ap iro,  “ An E st im ate  of  Ban k- A dm in is te re d P e r­
so na l T ru st Funds. ” Jo u rn a l of Fi na nc e.  March  195 9, pp . 11-1 ” : "T he Co mmercial  Ban ki ng  
In d u st ry ."  a m on og raph  pr ep ar ed  fo r th e Co mmiss ion on Money  an d Cre di t by th e Am er i­
ca n B an ker s Ass oc ia tio n.  En gle wo od  Clif fs. N.,T .: Pre ntice -H al l.  In c. . 1962. pp . 301-3 02; 
"P er so nal  T ru s t A ss et s In cr ea se .”  Ban king . Octob er  1961 . p.  112. Al l of  th es e es tim at es  
ar is e  from  su rv ey s co nd uc ted by o r fo r th e  Amer ican  B an ke rs  Assoc ia tio n co ve ring  a 
sa mple of  la rg e pe rs on al  tr u s ts  a t ba nk s w it h  la rg e tr u s t dep ar tm en ts  (t he  su rv ey  co ve rs  
12S tr u s t depart m en ts ).  A pa rt  from  br oa de r co ve ra ge  a s  f a r  as  nat io nal  ba nk s ar e  
co nc erne d,  th e de fini tio n of  In ve stm en t re sp on si bil ity  em plo yed in  th e  pre se nt st udy is  
so m ew ha t br oa de r,  part ic u la rl y  w ith re sp ec t to  our in cl us io n of  ac co un ts  whe re  tr u s t 
dep ar tm en ts  a c t as  m an ag in g ag en t.
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Table 1 lis ts the  assets reported for  trus t departm ents of natio nal banks and 
the  percentage dis tributio n of these  assets  for all accounts In which the banks exercised some degree of investment responsibili ty. Table 2 list s by type of account and degree  of  investment, responsibi lity the number and m arket value of employee benefit accounts for which nationa l banks act  as trus tee. Assets 
corre sponding to accounts in table 2 are included in the  figures of table X. In addi tion, n atio nal  banks  acted as agent f or about 1,200 employee benefit accounts 
with  assets  of more than $2.6 b ill ion ; bu t s ince no investm ent responshyiity  was 
exerc ised over these accounts, they are no t included in table  1 or in figures discussed du ring  the rema inde r of th is paper.

Data for  real  esta te, which include Fed era l and roya lty interests , are most 
likely to be understated , ami the  exten t of the  unders tate ment Is difficult to est ima te at  this  junc ture . Because most accounts were valued prior to yearend 1963. ther e exists some discrepancy between  reported  figures and yearend values  
for  m arke table secur ities. Taking account  of valuation  dates and security price 
fluctua tions, it  is estimated  th at  the common stock figure in table  1 is understa ted by about 4 pe rce nt Market  values for U.S. and Sta te and local government secu rities are estim ated  to be ove rsta ted  by approxim ately  1 percent.*

T able 1.— A ss et s of tr ust  ac co un ts  w he re  na tional b a n ks1 ha ve  in ve st m en t 
resp onsibil ity 

(Dollar  amounts In millions]

Assets Amo unt Percent of
total

U.S.  Government and agency securities . . . . . . . . ----- . . . . . . . ______ . . . . . . . .Sta te, cou nty , an d munic ipal s ecu riti es,_— _________ . . _______ ___
Other 1 Kinds................................................................................ .......................Common st o cks. ., .. ., -------------------- ------- ------------------------------- -------Preferred stocks--------- . ---------------------------------------------- - -------- ------
Mortgages,............... ............. .......... . . . ......... —— ....... — .......... . . . . . . . .Real es ta te .______ . . . . -------- -------------- ------ . . . ------- L . . .„ -----------------Mlsrollan co u s . . . . . . . . . . . . . . . . . . . . . . . . . . . . ____ . . . . . .Own h ank time deposits ..---------. . . . . ------ . . . . -------------------- ---  . . . . .Other bank time  d epos its........ . ................ . .......................... . .................. . . . .Savings and  loan shares,......... ..................... . .......................... ................ ,Own bank  de man d d eposits .--------. . . ----------. . . ------- ----------- -------
Othar l»ank dem and depo sits......... ............................... —...............................Not  classified 3 . . . . . . . ................... ................ . ..................... ............. ....

Total a ss et s. .. . . ------------- ------- . ------- ---------------- ----------- --------

15.690
4,973 
8,612 

35,670 
1,180 
1.665 
2,460 
1,003 

621 
276 
206 
881 
59 

845

64,140

9.0
7.9

13 6 
56,4
1.9
2.6
3.9
1.6
1.0

4
.3

1.4
.1

100.0

1 1ncludes nonnattonal Dist rict  of Columbia bank s as do th e na tional bank  data In tables 2 to 5.• Reflects assets not broken  down Into appropriate categories because of late  report ing or mis inte rpre tation of report form. Percentage dis tributio n was compu ted exclusive of these assets.
Source: Trus t d epa rtm ent  annual reports for 1963 sub mi tted to th e Compt roller  of the Currency .

Table 2.—Em pl oy ee  be ne fit  ac co un ts  hel d as  tr ust ee  by  n at io nal ba nk s 
[Dollar  amo unts In minions]

Type of account

With  inv estm ent 
responsibili ty

Investm ent  directed, 
by o th er s1 Total

Num ber  
of accounts

Amo unt Num ber
of accounts

Amount Number 
of accounts

Am oun t

Pension plan s___  . . . _____ 6,413 10,774 1,846 875 8,259 11,649Profit-sharing p la n s .. .__ _ "’418 1.801 2* 667 842 10*066 2,643Stock bonus pl an s.__ ______ 34 82 47 5 81 87Thrift  plans ____  _______ 169 1.152 84 317 253 1,469Others' _______. . . . .  ____ 754 308 240 52 994 ’360
To ta l........  ....  . . . 14.788 14,117 4,884 2,091 19,672 16,208

1 Since banks act as trus tee for these accounts. It Is assum ed th at  Investme nt respon sibili ty still  exists, desp ite the  fact t ha t investment decisions are di rected  by  others.
Source: Tr us t d epa rtm ent  annual rejiorts for 1963 submi tte d to th e Comptroller of the  Currency,

‘ This  wo uld in dic at e th a t nat io nal  ba nk s ha d in ves tm en t re sp on si bil ity  fo r em plo yee  be ne fit  ac co unts  of  ab out $16 .4 bi lli on  an d in di vi dua l ac co unt s of  ab ou t $49 .2 bi lli on  as  of yea re nd  1963.
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Table 3 lists the trust department  assets of national banks according to bank 

size. Forty-five banks with commercial banking assets of $500 million or  more 
at tlie end of 1962 managed almost two-thirds of the dollar amount of trus t 
assets where investment responsibility was exercised, and these banks were tru s­
tin' for more than 85 percent of the employee benefit accounts of national banks. 
Trust department assets of national banks a re more concentrated than are com­
mercial banking assets. The same 45 largest national banks had less than 45 
liercent of commercial banking assets of national banks at the end of 1962.

Table 3.—Trust department assets oj  national banks according to bank size
[D ol la r am o u n ts  i n  m il li ons]

B an k s iz e 1

Em pl oy ee  be nef it  ac ­
counts

O th e r tr u s t ac co unts
T o ta l tr u s t 
ac co un ts , 

to ta l 
am ountN um ber of 

b anks
A m ount N u m b er of 

b anks 3
A m ount

Le ss  t h a n  10........................................................... 62
493
155
27
12
6

10
531

1.807
1.855
5.041
6.904

393
911
166
28
13
6

251 
6.865 

13.104 
8.2 07 
8,7 20 

10.786

261 
7.396 

14.972 
10.062 
13.761 
17,690

10 to  99 ...........................................................  .
100 t o 499 .................................................................
500 t o 999 ...........................................................
1.000 to  2.999..........................................................
O ve r 3,0 00 ...............................................................

A ll b an k s .................................................... 755 16.208 1.517 47.932 64.140

i Han k s ir e  i s ba se d on  a n n u a l re (i or t as se ts  tor  y ea r- en d 1WS2.
> F ig ure s for n u m b e r o f ba n k a  Hated u n d e r  oth e r t ru s t a ceo un ts  are  Id en ti ca l to  th os e t h a t w ou ld  co rres po nd  

to  to ta l tr u s t ac eo unt s.
So ur ce : T ru s t d e p a rt m en t a n n u a l re po rt s  f rr  11KS3 su b m it te d  to  th e  C om ptr o ll e r of  th e  C urr en cy .

While trust assets are concentrated in larger banks, there is considerable var ia­
tion among banks in all size categories with respect to the relationship  between 
commercial banking and trust department  assets. Some indication of this can lie 
seen from table 4 which focuses on trust  department size. The grea ter concentra­
tion of trust department  assets indicated in table 4 points np the fact tha t the 
larges t trust departments are not always found in the largest banks. Trus t assets 
for national banks as a whole ar e somewhat less than 40 percent of commercial 
banking assets. But, in the case of two of the larger nat ional banks, tru st d epar t­
ment assets are more than 2% times commercial banking assets.0 On the other 
hand, several large national banks manage t rus t department assets that are con­
siderably less than 10 percent of their commercial banking assets.

Table 4.—Trust department assets according to trust department size
I Do lla r am oun ts  In mill io ns ]

*
T ru s t d ep a rt m en t s ize •

E m plo yee  benefit  
ac co unt s

O th er  tr u s t ac co unt s
T o ta l tr u s t 
ac co unt s,  

to ta l 
am ountN um ber  

of  banks
A m ount N um ber 

of  b an ks
A m ount

Les s th a n  1............................................ 119 14 609 404 418
1 to  9 .9 ..................................................................... 204 128 504 1 617 1 745
10 to  99 ................................................. 286 1 262 317 9 293 10 556
100 to  499 ....................... ....................... 68 2 171 69 13 769 15 94U
500 to  999 ............................................................... 1.264 7 3 / m 4.' 659
O ve r 1,(XX)........... ............... .. . . .................... 11 11.36 8 11 19.455 30.823

Al l ir u s t d ep a rt m en ts ............. - ............. 755 16.208 1,517 47,932 64 ,140

i T ru s t d ep a rt m en t s it e  Is ba se d o n to ta l tr u s t as se ts  wlie re ti le  bank  lia s In ves tm en t re sp onsi b il it y . 
So ur ce : T ru s t d ep a rt m en t ann u a l re port s for 1963 su b m it te d  to  th e  C om ptr o ller of t he  C urr ency .

3  T h i s  w o u ld  b e  th e  e a s e  f o r  a t  le a s t  th r e e  la r g e  S ta t e - c h a r t e r e d  b a n k s , a n d  in  tw o  o f  
th e s e  c a s e s  th e  m u l t ip le  m a y  be c o n s id e r a b ly  h ig h e r  t h a n  2 .5 .

41 -6 23—45------ 3
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The  a ss et  d is tr ib uti on  of  t ru st  depar tm en ts  va ried  somew ha t accord ing to  trus t 
dep ar tm en t siz e. In di vi du al  tr u s t ac co un ts " of la rg er ba nk s ten de d to ha ve  a 
la rg er sh are  of  as se ts  inve sted  in  ta x- ex em pt  se cu ri ti es  (13.4 pe rc en t fo r ba nk s 
w ith  tr u s t as se ts  ov er §1 b il lion ).  B an ks  w ith  tr u s t as se ts  of $100 to  $50 mil­
lio n ha d a sm al le r sh are  of  as se ts  in ve sted  in tax- ex em pt  se cu ri ti es  (0.1 i»er- 
ce nt)  an d a somew ha t hi gh er  sh are  in re al  est a te  an d I'. S.  Gov ernm en t se cu ri ­
tie s, bu t ot her w is e did not  di ff er  m ar ke dl y fr om  la rg er  tr u s t dep ar tm en ts . In 
ge ne ra l, tr u s t dep ar tm en ts  w ith a  sm al le r am ou nt  of  as se ts  tend ed  to  ha ve  a 
g re a te r co nc en tr at io n of  as se ts  in I'. S . Govern me nt se cu ri ties , re al  es ta te , m or t­
gages. an d dep os it s;  an d th ey  tend ed  to ha ve  a le ss er  co nc en tr at io n in com mon 
stoc k,  c or pora te  bo nds , a nd  t ax -e xe iu pt  sec ur iti es .

The  gre a te st  regi on al  di fferen ce  in ass e t d is tr ib ution  per ta in ed  to  th e sh ar es  
of  tr u s t ass e ts  in  re al est at e.  W her ea s re al  est ate  accoun ted fo r less  th an  2 
pe rc en t of  th e as se ts  of in di vi du al  ac co un ts  in man y st a te s (i nc lu di ng  Con­
ne ct ic ut . M as sa ch us et ts , an d M ic hi ga n) , re a l est a te  in ve stm en t play ed  a muc h 
more im port an t ro le  in th e West  an d So uthw es t. In  C al ifor ni a,  re al  est a te  ac ­
co un ted fo r mo re  th an  12 per ce nt  o f in div id ua l tr us t ac co un t ass e ts : in Tex as , th e 
fig ure w as  15 pe rcen t. I t sh ou ld  l>e remem be red th at  th er e pr ob ab ly  ex is ts  a 
sig nific an t do w nw ar d bi as  in re po rted  mar ke t va lue figures fo r re al  est a te  in ve st ­
me nt,  so th at th e ac tu al sh are  of  tr ust  in ve stm en ts  in real  est a te  ma y lie con­
si de ra bl y hi gh er  th an  thes e s ta te d  fig ures  and  t he  fi gu re in  ta bl e 1.

N at io na l ba nk s ex erci sed in ve stm en t re sp on sibi li ty  ov er abo ut 305.000 in di vi d­
ua l tr u s t ac co un ts  w ith  as se ts  of  ab out  Sl it bil lion, or  an  av er ag e of  ab ou t $160.- 
000 . Bu t. he re  too, th er e w as  co ns id er ab le  var ia ti on  am on g ha nk s, w ith  la rg er  
ha nk s an d la rg er tr u s t depar tm en ts  hav in g la rg er  av er ag e ac co un ts . In di vi du al  
ac co un ts  of  th e two ba nk s ha ving  th e la rg est  tr u s t dep ar tm en ts  av er ag ed  mo re 
th an  $050,000. Ban ks  ha vi ng  tr u s t as se ts  in ex ce ss  of  $1 bil lio n man ag ed  ab ou t 
20 pe rc en t of th e in di vi du al  ac co un ts , an d th es e av er ag ed  $330.01X1; whe re as , fo r 
ba nk s ha vi ng  tr u st  as se ts  be tw ee n $10 an d $100  mi llio n th e av er ag e w a s  $92,000. 
an d fo r ha uk s w ith  tr u s t as se ts  of  les s th an  $10 mill ion th e av er ag e w as  ab ou t 
$40,000.

Som e 1 ,530 n at io nal  ba nk s m an ag ed  a pp ro xim at el y 540,000 tr u s t ac co un ts  a t th e 
end of  1963, Of these, ab ou t 325,000 were ac co un ts  when * in ve stm en t re sp on si­
bi li ty  w as  ex erci sed by Ihe tr u st  dep ar tm en t,  includ ing abou t 3O 5.(X lll  in dividu al  
ac co un ts  an d ab ou t 20,000 em ployees benefit  a cc ou nt s. Mo re th an  (10.000 we re  co r­
po ra te  ac co un ts , includ ing ab ou t 5.0(X> ac co un ts  w he re  nat io na l ha nk s ac ted as  
re g is tr a r an d ab ou t 6,(MXl acc ou nt s w he re  th ey  ac ted as  co rp ora te  tr an sf e r ag en t. 
Mo re th an  on e- th ird of na tiona l ha nk  co rp or at e trust  ac co un ts , in cl ud in g mo re 
th an  half  of  the reg isl  ra r ac co un ts , w er e ha nd le d by (he 11 ha nk s w ith  tr ust  as se ts  
of  more th an  $1 bil lio n. In  ad di tion,  nat io nal  ba nk s man ag ed  ab ou t lOO.OtH) 
o th er tr u s t ac co un ts , of wh ich  ab out  62.000 were ac co un ts  whe re  na tional  ba nk s 
ac te d  as ag en t. Includ ed  in th is  ca te go ry  a re  man y iie rson al  agency  ac co un ts  
whe re  tr ust  de par tm en ts  ad vi se  an d,  in eff ect, man ag e as se t po rt fo lio s with ou t 
ex er ci sing  "i nv es tm en t re sp on sibi li ty ."  Fro m  th e staud iMiint of  ev al uating the 
eco nom ic ro le  pla yed by ba nk  tr u s t dep ar tm en ts , th es e ac co un ts  are  of co ns id­
er ab le  imiM irtance.

II . T r u s t  D e p a r t m e n t  A s s e t s  o f  A il , C o m m e r c ia l  B a n k s

The  p ic tu re  p re se nt ed  tin ts  fa r is a p a rt ia l one . Sin ce  a ny  eco nomic gen er al iz a­
tio ns . sa y.  on th e im pa ct of  ba nk  tru st,  inve stmen t po lic ies  on th e be ha vi or  of  
fin an cial  m ar ke ts , wo uld  be mo re  mea ni ng fu l w ith  fig ures  o r re as on ab le  e st im at es  
fo r tr ust  oj ie ra tion s o f al l co mmercial ba nk s, we ha ve  en de av or ed  to es tim at e 
tr ust  de pa rtm en t as se ts  f or  S ta te -c har te re d  banks.

Nat iona l ba nk s ac co un t fo r ab ou t 54 jie rc en t of th e ba nk in g ass et s of  com ­
mercial  ban ks;  ho wev er , most ev iden ce  in dic at es  th at  they  ac co un t fo r a sm al le r 
sh are  of tr u st  dep ar tm en t as se ts  of  co mmercial  ba nk s. T ru st  dep ar tm en t as se ts  
ap pea r to  be co nc en trat ed  in la rg er ba nk s loca ted in la rg er ci ties . iH trt icular ly  in 
New  York, an d mos t la rg er  ba nk s in New  Yo rk Ci ty  a re  S ta te -c har te re d  ba nks.

•T o  got a( an  es tim at e of the as se t di st ri buti on  of  thes e ac co un ts . It  was  ne ce ss ar y to el im in at e tin 1 as se ts  of  em plo yee ticuettt neebuh ts. wh ich tend  to tie di st ri bute d  diffe rent ly . Fo llo wing th e d is tr ib ution  of no nl ns nr ed  pe ns ion fu nd  as se ts  es tim at ed  fo r ltlii.’t in th e Flow  of  Funds Accounts 19(13 Su pp lem en t, Boa rd  of  Gov erno rs of  th e  Fe de ra l Ite serve Sy ste m, pp. i s  lit . an d ta tti ng  ac co un t of  es tim at ed  196 3 fu nd  inflow an d se cu ri ty  pr ice ch an ge s, it wa s as su med  th at  til e pe rc en ta ge  d is tr ib u ti on  of  em plo yee benefit ac co un ts  was  as  fo llo w s;  com mo n stock . 47:  pr ef er re d sto ck . 2 ;  co rp ora te  lioiids. 41 ; U.S. Go ve rnmen t se cu ri ties . 6.5  ; mor tgag es . 2 ; an d de man d de po si ts . 1.5.
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Se ve ra l ol de r fin an cia l in st it u ti ons wh ich  w er e or ig in al ly  set  up  as tr u s t com ­
pan ie s ha ve  a hi gh er  th an  av er ag e ra ti o  of  tr u s t as se ts  to  co mmercial  ha nk in g 
as se ts , an d th es e in st it u ti ons,  by an d la rg e,  a re  n ow  Sta te -c har te re d ba nk s. T ru st  
depart m en t as se ts  al so  tend  to  lie co nc en tr at ed  in ••w holesa le”  han ks  which  co n­
cen tr a te  on la rg er in div id ual  an d co rp ora te  ac co un ts . W hile  se ve ra l nat io nal  
ba nk s tit in to  th is  ca tego ry , nat io nal ba tik s a re  m or e he av ily  re pr es en te d am on g 
th e  re ta il -b an kin g bra nc h sy st em s in th e W es t. On e ca n ea si ly  li st  in nu m er ab le  
ex ce pt io ns  to  th es e ge ne ra li za tion s about th e  co nc en tr at io n o f  tr u s t depar tm en t 
as se ts , bu t th e  ge ner al iz at io ns pr ov ide,  in our vie w,  a rou gh  pic tu re  o f th e  b ases  
fo r man y of  th e de vi at io ns  in  th e re la tionsh ip  be tw ee n ba nk  siz e an d tr u s t de ­
part m en t size.

F ig ure s a re  avai la ble  fo r tr u st  dep art m ent gro ss  income fo r nat io nal  banks 
an d In su red S ta te  ban ks ? In  1863, tr u st  depar tm en t incom e fo r na tional  ba nks 
an d uo nu at io na l D is tr ic t of  C olu mb ia ba nk s, w hich  al so  re po rt  to  th e  C om pt ro ller  
id’ th e  Cur re nc y,  am ou nt ed  to  46 pe rc en t of th e to ta l tr u s t dep ar tm en t inc om e 
fo r ai l in su re d co mmercial ba nk s.  (F ig ure s on  tr u s t income fo r nat io nal  ban ks  
an d al l in su re d ba nk s a re  lis ted fo r al l S ta te s fo r 1803 in th e ap pe ndix .)  About 
on e- th ird of  tr u s t dep art m ent inc om e of  ba nk s was  ea rn ed  in New  Yo rk,  an d 
ab ou t 85 pe rc en t of  th is  was  by  S ta te  ba nk s. O ut side  of New Yo rk,  nat io nal  
bu nk s ac co un te d fo r m or e th an  6(1 p er ce nt of  tr u s t de par tm en t inco me.

The New Yo rk S ta te  H an king  D ep ar tm en t has co lle cted  da ta  on em ploy ee  
benefit  ac co un ts  fo r wh ich  New  Yo rk ba nk s w er e tr u st ee  or ac te d as ag en t. The  
la te st  da ta  av ai la ble  to th e w ri te r were for th e  la tt e r part  of  11K52, a nd . as su m in g 
th a t tli e iu cr ea se  in 1863 pa ra ll el ed  th at of al l no nins ur ed  pe ns ion plan s, we  
est im ate  th at ba nk s in New  Y ork  S ta te  w ere tr u st ee  f o r em plo yee benef it ac co un ts  w ith as se ts  o f a bo ut  .$21.1 bi lli on  a t th e  en d of  1863. of wh ich  on ly ab ou t S3 b ill ion 
w er e ac co un ted fo r by nat io nal  ba nk s. A par t from  New  Yo rk,  we as su m e th at  
em ploy ee  ben efi t ac co un ts  of  S ta te -c ha rt er ed  ha nk s vis -a-vis  nat io nal  ba nk s ar e 
re la te d in th e sa m e wa y as tr u s t dcpatl in en t inc om e. W hil e some  S ta te -c har­
te re d  ba nk s in Bo sto n, Ch ica go , and  Phil ad el phia  a re  know n to  ha ve  a  co ns id er ­
ab le  emp loy ee benefit  ac co un t volum e, se ve ra l na tional  ba nk s ha ve  a co ns id er ab le  vo lum e of  su ch  bu sine ss , too. And we  see  li tt le  bas is  fo r pr es um in g a di sp ro ­
po rt io nat el y la rg e or  s m al l sh are  o f th is  ty pe  o f bu sine ss  f or  S ta te  ba nk s. Th us , 
we est im at e tl ia t.  a t th e  end of  1863, S ta te -c hart ere d  ba nk s ou ts id e of  New  Yo rk 
w er e tr ust ee  for em ploy ee  be ne fit  ac co un t as se ts  of  a bo ut  $8.5 bi lli on , an d th a t al l 
S ta le -c har te re d  ba nk s w er e tr ust ee  fo r em ployee  bene fit  ac co un t ass e ts  of  at>- 
pr ox im at el y $2(1.6 bi lli on . T hi s fig ure , wh en  ad de d to  the nat io na l ba nk  to ta l,  
su gg es ts  th a t a t th e en d of  1863 co mmercial  ba nks we re tr u st ee  fo r em plo yee 
be ne fit  a cc ou nt s w ith  as se ts  o f a ppro xim at el y $43 bi lli on . T h is  i s ap pr ox im at el y 
83 p er ce nt  of  no nins ur ed  pe ns ion fund  re se rv es  a t th e  end of  1863. In  ad di tion , 
co mmercial ba nk s pr ob ab ly  ac te d as  ag en ts  fo r em plo yee ben efi t ac co un ts  of a t le as t $4 b ill ion.

W e est im ate  th a t S ta te -c har te re d  ba nks  ha ve  in ves tm en t re sp on si bil ity  fo r 
in di vi du al  ac co un ts  w ith  ass e ts  of ap pr ox im at el y $52 bi lli on—ab ou t 6 pe rc en t 
mor e th an  nat io nal  b an ks . This  e st im ate  im pl ie s th a t S ta te -c har te re d b an ks h av e 
a sl ig ht ly  lower  ra ti on  of  in di vi du al  tr u s t as se ts  to  tr u s t dep ar tm en t inco me 
th an  do  nat io na l ba nk s. More  th an  50 pe rc en t o f th e tr u st  inc om e o f Sta te - 
chart ere d  ba nk s comes from  Ne w York ha nk s—p ri m ari ly  New Yo rk C ity ba nk s. 
Hu t. a la rg e sh are  o f  th is  inc om e comes fro m corp ora te  tr u s t bu sine ss .' T ru st  
inco me f or New York C ity ban ks th a t wou ld  c or re si sm d to  th e in div id ua l ac co un ts  
co ve red in our est im at es  am ou nt s to  on ly  abou t h a lf  th e sh are  of  tr u s t inc om e 
co rres po nd in g to thes e ac co un ts  f o r ba nk s ou ts id e Ne w York Ci ty .
ba nk s th at  wo uld  corre sjMind to  th e in di vi du al  ac co un ts  c ov er ed 'in  ou r es tim at es  
am oun ts  to  on ly ab ou t ha lf  th e  sh are  of  tr u st  inc om e corres ,Minding to  th es e ac ­co un ts  fo r ba nk s o ut si de  New Yo rk City.

We est im at e th at S ta te -c har te re d  ba nk s in New  Yo rk ha ve  inve stm en t re sp on ­
si b il ity  fo r indi vi du al  tr u s t ass e ts  of ab ou t $21 bi lli on . Thi s is ab ou t $10  b ill ion 
les s th an  th e es tim at e th a t wo uld  a ri se  fro m as su m in g th a t th es e ba nk s ha d 
th e sa m e ra ti o  of  tr ust  inc om e to  in div id ua l tr u s t as se ts  a s do  al l na tion al

" N on insu re d ba nk s ac co unt  fo r on ly  ab ou t 0.7  pe rc en t of  commercia l ba nk in g as se ts  an d pr ob ab ly  ac co un t fo r a sm al le r sh are  of  ba nk  tr u s t dep ar tm en t as se ts.-C orp o ra te  tr u st  an d ag en cy  In .... no In 1900 am ou nt ed  to  4 2 . '  p e r c e n t  o f  tr u s t Incomefo r 10 la rg e New Yo rk Ci ty  ba nk s,  wh ile  Income fro m personal  I rus ts  wa s 18.4  pe rc en t of  th e to ta l.  F ig ur es  fo r th e  Bo sto n an d A tl an ta  Fe de ra l Re serve d is tr ic ts  su gg es t th a t th e co m pa ra bl e fig ure s fo r la rg er  tr u s t dep ar tm en ts  lo ca ted out si de  of New Yor k City would  ru n wel l belo w hal f th e New York sh are  fo r co rp or at e tr u s t bu sine ss  an d mo re th an  do ub le th e New York pe rc en tage  fo r pe rson al  tr u s t Income. “T ru s t D ep ar tm en t Ear ni ng s an d Exp en se s In 19 60 ,” The  T ru s t Bul le tin.  Oc tobe r 1901. pp.  .34 40
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banks. On the other hand, our es timate is higher than the estimate tha t would 
arise  from assuming tha t individual tru st assets wen* exactly  in proportion to 
tru st income tha t corresponded to those accounts. We estimate that State- 
charte red banks outside of New York have investment responsibility for in­
dividual tr us t assets of about .$31 billion. This assumes a slightly higher ra tio of 
assets to trus t income than for all national banks. In both of these estimates, 
we have attempted to take into account the fact that, in New York and, to a 
lesser extent, outside of New York, trust, assets  and income of State-chartered 
banks are  more concentrated in banks with large trust, accounts than  is the case 
for national banks. As we have already indicated, the average individual ac­
count is larger for banks with large trust departments. Given tile struc ture of 
trust account charges, this would imply a h igher ratio  of tr us t assets to tru st in­
come for larger trust departments?

Table 5 gives an estimate for all commercial banks of the dollar amount  of em­
ployee beneflt and individual tru st accounts where some degree of investment 
responsibility is exercised. Estimates  are  included for various categories of 
assets. Figures on asset holdings are based primarily on the asset d istribution in 
table 1. However, these figures are not identical to results one would obtain by 
multiplying the percentages of table 1 by the to tals used in table 5. An effort has 
been made to take account of security price changes that nccurn'd between trus t 
valuation dates and year end. Also, the figures reflect an assumed asset  distr ibu­
tion for employee benefit accounts and differences in the regional distribution of 
trust department assets between National and  S tate banks. As a result of these 
regional differences, for example, real estate plays a  less important role, and tax- 
exempt securities play a greater role, than is indicated by data for national banks. 
No effort has been made to adjust asset figures for any understatement of real 
esta te values?"
T ab le  8.—E stim ated assets of trust de part m en ts  where in vestment responsib ility  

is exercised—All commercial banks, yearend 1963 
| In millions of dollars,

Assets
Employee

benefit
accounts

Other t rus t 
accounts

Tota l trust 
accounts

C ash ,. .. .......... . ........- ......... . ...... . _________ ____  ______ 640
2,800

1,800
9,600

11,250
4,700
2,400

61,750
1.900
3.800
1,620

350
2,030

2,440
12,400 
11,250 
22,330 
3,260 

81,950 
2,770 
3,800 
1,620

U.8. Government a nd  agency securi ties...... . . . . . . . . . . . . .........
Sta te, coun ty, an d municipal se curities................ ........... .. .. .. .
Other t»n ds '_____ _____ . ______________________ . . . . . . . . 17,630

860
20,200

870

Mortgages . ........ . .............................  ....... .............
Common sto ck____ . . . . . . . . . . . . . . ____ ____ ___ - . . . . .
Preferred s tock________ ______________ ..  . . . . . . . . . . . . . . .
Real estat e _____ - . . .  - .................................. ........ . .. .
Time  deposits . .. . . . . . . . . . . . . . . . . ____ _____. . .  . . . . . . . . . . .
Havings and  loan sh are s____  _____ ____ . . . . . . . . .  . ___ ’350

2,030Oilier asse ts_________. . . . . . . . . . ________  . . .  ___  . . . . . .
Tota l a sse ts..  ..... ................................. ............ . ........... 43,000 101,200 144,200

" Ano th er  fa c to r ta ke n In to  ac co un t m is  Hie as se ts  of com mon tr u s t fund s. N at ln un l 
ha nk s man age u m aj ori ty  of com mo n tr u s t fu nd s,  li nt th ey  nre nu nt f o r  on ly  ab ou t 41 
pe rc en t of com mon tr u s t fu nd  as se ts . T he S ta te  ha nk  fig ure s ar e he av ily  we ight ed  by a 
few  ha nk s In Phi la de lp hi a an d ar e no t. In ou r op in ion,  a lt ogeth er In di ca tiv e of til e re la tion­
sh ip  be tw een in di vi du al  a cc ou nt  as se ts  o f N at io na l nn d S ta te  ban ks . Nev er theles s,  com mon 
tr u s t fu nd d a ta  do pr ov ide som e ba si s fo r ga gi ng  th e ge ne ra l m ag ni tu de  of  th e  tr u s t 
op er at io ns of  some  Sta te -c har te re d bank s. In  a dd it io n, a few  S ta te -c har te re d  ba nk s prov ide 
d a ta  o r some  clue s ill pu bl ish ed  st a te m ents  on th e  m ag ni tu de  of  th e ir  tr u s t op er at io ns . 
Th es e,  th e com mon tr u s t fu nd fig ure s, nn d some  pe rs on al  co nv er sa tio ns  w ith tr u s t off icia ls 
wer e use d to  es tim at e th e tr u s t as se t figu res of  som e of th e la rg er  tr u s t dep ar tm en ts  o f  
S ta te  b an ks , in ord er  to cheek th e co ns is te nc y o f o ur es tim at es .

14 In  19(11 the Am erica n B an ke rs  Assoc ia tio n es tim at ed  (" Per so nal  T ru st As se ts In ­
cr ea se ,"  op. cl t.  I th a t  pe rson al  tr u s t ac co un t as se ts  of commercia l ba nk s were .$112.;i b ill ion 
In  111(10, Allo wi ng  fo r se cu ri ty  pr ice ch an ge s,  an d as su m in g no o th er  ch an ge s, wou ld br ing 
th a t  fig ure up  to  a bout $75 bi llion . Con side rin g th e fa c t th a t ou r fig ure s Inclu de  a br oa de r 
tr u s t ac co unt  coverag e, th e Am er ican  B an ke rs  Ass oc ia tio n fig ure ma y lie reas on ab ly  co n­
si s te n t w ith our fig ure  fo r o th er  tr u s t ac co un ts . T hei r as se t d is tr ib uti on  In di ca te s a 
sl ig htly  hi gh er  sh are  of as se ts  Inve ste d in  common  stoc k,  a su bst an ti al ly  hi gh er  sh ar e of 
as se ts  Inve ste d In ta x- es ei np t se cu ri ties , an d a su bst an ti al ly  lower  sh ar e Inve ste d in 
T re as ury  se cu ri ties . The  di ffe rence In as se t d is tr ib u ti on  ma y re fle ct  di ffe rences  in th e 
ty pe  of  tr u s t ac co un t co ve rage  o r In po rt fo lio  ch an ge s sinc e 198 0. Also . It may  reflect 
th e  f ac t th a t  th e Am erica n Ban ke rs  Assoc ia tio n fig ures  ar e  de riv ed  fro m a sa mple of  l ar ge  
J a m  ac co un t*  wh ich  ar e di st ri bute d  so mew ha t dll Te ren tly  th an  sm al le r accounts nn d giv e 
n so m ew ha t bias ed  pi ct ur e.
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I I I .  I { OLE OF T l t v s r  D E P  AHTML'S TS  IS  F IX  A N  CI At. M  AKK E l S

Our e stim ates  suggest th at  bank tru st dep artm ents exercise inves tment respon­
sibility over assets tha t approximate those of  life insurance companies, exceed 
those of savings and loan associations, sind amount to more than  45 percen t of 
commercial banking assets. Financial assets of accounts where bank  tru st 
departm ents  exercise investment  responsibi lity are  approximate ly 12 percen t 
of financial asse ts owned by individuals , includ ing all priv ate  insurance and 
pension reserves. Table 0 compares the  estim ate of trus t dep artment holding of 
specific kinds of asse ts with the out standing volume of such asse ts. Trus t de­
partm ent  asse ts account for a significant  sha re of outs tand ing Sta te and  local 
government  securities, corporate stock, and corporate bonds. Tax-exempt secn- 
ritie s a re  l argely  confined to  individual trusts , whe reas  corpo rate bonds are  rela­
tively u nimportant  In individual t rus ts,  but aeeount  for a large sha ft  of employee 
lie ne llt  account assets. Common stock is the  most impor tan t category  of asse t 
holdings  in both employee benefit an d individual trus t accounts.

Table 6.—The rcla tionxhip  between all bank tm xt  department holding* and total  
outxtandin ff volume o f xelected financ ial axxets at  the end o f 1963

IDollar amount.’ in bUUonsl

Financial assets

U.S.  Oovemnwnt  and  agency securiti es.____
State , county, and ’nanic lpai  securi tie s. . . . . .
Long term corporate d eb t_____ _________
Mortgages .. .. _.................. . .....................
Common and preferred stoc k_____________

Total  ou t­
stan ding  »

Bank  trust 
departm ents

Bank trust 
depa rtments  
na a percent

of to till

*12.4 4.8
82 11.3 13. H

176 22.3 12.7
23* 3.3 1.3
575 84.7 14.7

1 Figures are estimates of publicly held securities. t’ .S. Go vernme nt securities ore net of holdings of such 
securities by Federal agencies. State  and local governm ent securities are net of boldines by State  and  local 
governments. Figures lor common and  preferred stocks are  net  of holdings ol such secunties by nouflnancial 
corporations. Th ey are based on estimates In the  Securities and Eschange Com mlsslon  Stati stica l Bullet in. 
The  long-te rm cor|iorate debt figure is from the  Economic Report of tho President.

In recent  years, the  total volume of outstan ding State and local government 
secu rities has  been increasing  fa ster  than  holdings of such securit ies by in­
dividuals,  either directly or through indiv idual tni sts . Banks and insurance 
companies have  been playing an increasin g role in the  tax-exem pt mar ke t; how­
ever, holdings  of tax-exempt secu ritie s by indiv idual tru sts cont inue  to be an 
imjrortant fac tor  in the  ma rke t for tax-exem pt secur ities,  pa rti cu lar ly longer  
term secur ities.  The ext ent  to which personal tn is ts  continue to be a major 
fac tor  in the tax-exempt marke t will be influenced by the  di stribut ion  of  wea lth 
among individuals and the  abil ity of commercial bank trust, dep artm ents to 
at trac t accounts potential ly subject to high er tax rate s. Existi ng estimates 
on the growtli of personal tru sts  sugges t th at  t he re has  not been a sub sta nti al 
inflow of funds  in to persona l tr ust  accounts in recen t years.11

The  role that  bank tru st  departm ents  play in the  c orpo rate bond mark et de­
pends primarily  on employee benefit accounts, and to a considerable extent  thi s 
Is becoming the case for the  stock marke t a s well. Pension  plans current ly hold 
most of  t he corp orate bonds ami about 25 p erce nt of the common stock in tru st 
departm ent accounts where inves tmen t responsibility exist s. Pension fund 
asse ts have  been growing at  a  much faste r pace than  individual tru st accounts, 
and this  is likely to continue . Assets of  all noninsured privat e pension plans 
have approxim ately doubled dur ing  the |« s t 5 years . They were about. S3.11 bil­
lion in 11448, about $10.8 b illion  in 1953, a nd approxima tely $51.3 billion fit, th e

11 G olds mith . LIpsey, an d Mc ndelson  (" S tu d ie s in  th e  N at io na l Bal an ce  Shee t of  th e 
U n it e 1 S ta te s. " vo l. I I,  N at io na l Bnr ea u o f  Ec on om ic Res ea rc h,  1903. pp . 120 —12 1)  pr o­
vide  es tim at es  fo r pe rson al  tr u s ts  fro m 194 5 to  1939. T hei r co ve rage  with re sp ec t to 
th e ty pe of ac co un t includ ed  ts  n arr ow er th an  th a t  o f  th e  p re se nt st ud y,  an d co tis cu ue nl ly  
th e ir  fig ures  ar e low er.  T hei r figu res show  an  In crea se  o f  ab ou t 70  pe rc en t fro m $32.4  to  
$5 9.3 bi lli on  ov er  th e 10 -y ea r perio d fro m 1919  to  1959. Mo st of  th is  In cr ea se  de rive s 
fro m hig he r sto ck  pr ices , an d he nc e th e ir  fig ures  sh ow  ve ry  li tt le  gr ow th  from  ne t Inflow 
of fu nds Info ba nk  ad m in is te re d pe rson al  tr u s ts . E a rl ie r es tim at es  of  pe rson a)  tr u s t 
as se ts  by Golds m ith  an d Sha pi ro  (op. cl t. ) had  al so  a ug ge ste d ve ry  li tt le  gr ow th  In pe rson al  
tr u s t as se ts  du ri ng th e 1950 s.
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end of 1963.” The tremendous percentage  increase over the past  15 years, in par t, refleets  a rising s tock marke t and the modest p riva te pension plan coverage prio r to the 1950’s. While these iiercentage increases are  not expected to persist, Iiercentage inc reases a re likely to continue to he very high and the annual dolla r increases are  expected to grow for many years . Thus. Daniel Holland  1ms sug­gested “th at  t he priv ate  industrial  pension system will, on net balance, add an ­nually  to its assets at  a ra te  increasin g from $5.6 billion  in 1960 to about $9.5 billion by 1970.” “ Noninsured pension plans accounted for almost 70 percent of private jiension plan assets at  the end of 1963, and the percentage  h as been in­creasing dur ing the past 15 ye ars.  We have  already  estim ated tha t hanks act as trustee for more than 83 percent of noninsured  pension fund  assets, which would indicate that  banks ac t as  truste e for about 58 perc ent of the  asse ts of priv ate  pension funds. Assuming th at  the  same iiercentage rela tion s pers ist. Holland’s figure suggests  that  the annual increase  in employee benefit tru sts of commercial banks  would be runn ing  at a  $5.5 billion figure by 1970.”Using Holland's projec tions of pension fund reserves  and assuming no sole stantial change in equity  prices or in the hank sha re of privat e pension fund business, hanks would he tru ste e to employee benefit accounts with asse ts in excess of $100 billion before the  middle of  the  nex t decade. Thus, we can expect, employee benefit accounts to he majo r net purc hasers of securit ies in the  years  ahead, a s they apparen tly have  been in recent years.Net purchases  of common stock by noninsured  pension funds amounted to about $2 billion in 1962“  and apparently  exceeded $2 billion in 1963. For both of these  years, net purchases by noninsured pension funds exceeded the volume of new eflftity financing. If noninsured pension funds continue to reflect thei r present  equity-fixed income secu rity  mix over the next several  years (actually,  the trend has  been in the  direct ion  of increasing  the equity sh are) , net pur­chases  of equit ies probably will continue to exceed the volume of new issues com­ing to market, possibly by an increasing margin. Presumably, individual in­vestors will he net sellers  of equi ties—as they have been during the past 2 years . The rapid  growth of pension funds may have a genera l bullish imimet upon equity mark ets, and it may imp orta ntly  influence price movements of cer­tain  types of equities. Ins ofa r as  pension and tru st  fund portfo lio managers see k "blue chip" equities , as is commonly thought, such equi ties may tend to he hid up vis-a-vis “lesser  qua lity” common stocks. In principle, we might expect sophistica ted portfol io managers to seek out lesser  quality  issues that  are  less generously priced; hut an ana lysi s of specific inves tmen t policies is beyond the scope of this study and the data avai lable in thi s study.’" However, the  poten­tial  impact of tru st  investm ent policies on the  struc tur e of equi ty prices is sub­stantial.
If  indiv iduals have been net selle rs of equi ties in the past few years, the question may be posed, has this  also been the  case for personal tru sts  managed by commercial banks? To what extent  do the investment policies of trust de­partmen ts managing personal  tru sts differ, if nt all, from investment policies of individuals  managing the ir own investment  portfo lios? Apart from the figures in table  6, we can offer l itt le in response to this question, hut fu ture  t rus t departm ent  reports  should begin to fill that  gap.Assets of bank tru st  depar tments accou nt for almost  13 percent of outstand ing long-term corporate debt, but a sub stantially smal ler percentage  of the market for fixed-income ta xable investm ents. While the  sha re has Iteen growing as a result  of  pension fund purchases, growth in recent years has  been less dramatic than in the equity  market . Moreover, the bond market is a more professional, insti tution-domina ted market, so th at  the re may be li ttle  basis for  assuming tha t tru st department policies di ffer appre ciably from those of o ther inves tors in this market. But. they might, an d t his, too, is an a rea  w here more detai led inves tiga­tion might prove  interesting.

The first  three sections of this paper have dea lt with  all accounts where bank tru st departm ents  exerc ise investment responsibility . We have presen ted
Figures from the “1963 Supplement to the  Flow of Funds  Accounts," op. cit.. pp. IS—19 and "Financial Assets and Liabilities  o f Indiv iduals in  the United Sta tes. " Securit ies and Exchange Commission Press Release. March 1904.'-■"'The Uses of Economic Research.” 43d Annual Report of the National Bureau of Economic Research, May 1903. p. 59.'•Two qualifications might he  offered. Since noninsured pension plans have been growing at  a much fas ter  pace than  insured plan s in recent years, we might expect tills figure to be higher. On the  other side, legis lative changes may enable Insurance com­panies to otter more formidable competi tion to banks in the employee benefit filed in the years  ahead.

15 Daniel Seligman and T. A. Wise, “New Forces in the Stock Market,” Fortune . April 1904. pp. 92 ft.
'-•At the present time research on the  inves tment policies of pension fund s is being done for the Nationa l Bureau of Economic Research by Roger Murray and Daniel IToiland.
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estimates of inves tments and raised quest ions with r e s i s t  to the  potential  in­
fluence of trus t inves tmen t policies on financial markets. The final two sections 
o f  this  p aia'r  deal with the frac tion  o f  trust assets  t ha t a re  Invested in collec tive 
investment fund s.” Because of reporting requirements , more deta iled data 
ar e avai lable on these inves tments than on trus t investments generally.

IV. Collective I nvestment F unds

At the end of 1963, more than 400 commercial hanks operated  approximately 
720 common tru st funds having asset s of a lmos t .$4.8 billion. In addition , about 
300 funds devoted exclusively to employee benefit accounts had asse ts of ap­
prox imately $1.2 billion.”  Collective inves tment funds afford an opportunity  
for banks to commingle all or some ]M*rtion of the investments of a number of 
tru st accounts, thereby enabl ing trus t dep artm ents to provide divers ificat ion 
and cont inuing investm ent management at  low cost for sma ller and medium­
sized accounts. The alte rna tives to collective investment funds probab ly are 
litt le diversif ication and infnspient investment review, on the one hand, and high 
cost tru st opera tions , on the  other . Increase d emphasis on investm ent per­
form ance and on makin g tru st  operations  profitable has  encouraged banks to 
shi ft tru st  funds into collective investment funds in recent years . Assets of 
common tru st funds have  doubled dur ing the past 5 years, and the percentage  
increase has  been even greate r for collective investment funds devoted exclu­
sively to  employee benefit accounts.

Despite the ir recent growth, assets of collect ive inves tmen t funds account for 
only about 4.2 jie rcen t o f tru st  account assets  where banks exerc ise inves tment 
responsibili ty. This might suggest that  collective inves tment funds have  re­
ceived a disp roportionate amount of atte ntion in financial litera ture. To a 
large  extent, thi s atte ntion derives from the fact  tha t reasonably comprehen­
sive data have been avai lable for common tru st  funds, whereas da ta on tota l 
assets managed by bank trust departm ents have  lieen very sparse. Collective 
investment fund data afford an opportunity  to app rais e the investment  policies 
of bank tru st departm ents  and invite comparisons with  results  of inves tment 
counselors and secu rity marke t performance  genera lly. In addi tion,  changes 
in investment policies of bank collective inves tment funds may la* indic ative  of 
changes in inves tmen t a ctiv ity of other trus t accounts where banks have  invest­
ment responsibility.

Previously published sta tis tic s on collective investment funds covered com­
mon trus t funds, but did not include those funds devoted exclusively to 
employee benefits accounts. The Fed era l Reserve’s “Survey of Common Trus t 
Funds, 1962” reported 564 funds with assets  of about $3.6 billion.”  As a lrea dy 
indicated, our figures show 720 common tru st funds in opera tion a t the  end of 
1963 with  assets  of more than $4.8 billion. The increase of more than $1.2 
billion (over  33 perc ent)  derives from the  estab lishm ent of abo ut 150 new 
funds dur ing 1963, a sub stantial net inflow into exis ting  funds, and favorable 
stock marke t perfo rmance dur ing 1963. Funds  sta rted dur ing 1963 had asse ts 
o f  approxim ately  $300 million nt yearend. The rema ining  increase in common 
trus t fund asse ts was divided about equal ly between market  apprecia tion and 
net doll ar inflow into exis ting  common tru st funds from new and exis ting  tru st  
accounts.

Both the ne t inflow into  exis ting funds and the establish ment of new funds 
were encouraged by the revision  of the  Comptrolle r's Regulation  9 in April 
1963, which, among othe r things,  eliminated the maximum size of any single 
account invested  in a common tru st fund.  Pr ior  to April, the re had been in 
effect a $100,000 ceiling. At. present , the only ceiling with respect to single ac­
count holdings in common tru st funds is that  no account may own more than 10 
percent of the  assets of any single common tru st fund. The effect of this 
rest rict ion varie s considerably  among individual banks and funds. At the end

■’ Co lle ct ive In ve stm en t fu nd  as se ts  ar e  includ ed  In th e  tr u s t as se ts  fig ures  In ta ble s 1- 6.
18 T he  te rm  “c ol lect iv e In ve stm en t fu nds”  Is used  th ro ughout ti lt s pa per  to  in cl ud e tio th 

com mon tr u s t fu nd s an d comm ingled  pe ns io n an d pr of it -s ha ring  ac co un ts , which  we will 
re fe r to  as  em plo yee be ne fit  fu nd s.  Al l co mmercial  ba nk s ar e  re qu ired  to  file com mo n 
tr u s t fu nd re port s with  th e  C om pt ro ller  o f th e  C ur re nc y.  N at io na l ba nk s a re  al so  re ou lred  
to  file re port s on co lle ct ive tr u s ts  fo r pe ns ion an d pr of it -s ha ring  ac co un ts . W hile S ta te - 
ch ar te re d  ha nk s ar e  no t requ ire d to  file re port s on th e la tt e r  ty pe  of co lle ct ive In ve stm en t 
fu nd s,  man y S ta te -c har te re d  ba nk s ha ve  filed su ch  re po rt s.  The se  prov ide a  ba si s fo r an  
es tim at e of  tli e ass e ts  of  al l em ploy ee  bene fit  fu nds  In ta bl e 8.

"• F ed er al  Res erve  Bul le tin.  Ju ne  11)63, pp . 773  -780. „ , ,
30 I n th e Fed er al  Re se rve’s 196 2 Su rvey , as se ts  were re po rted  ac co rd in g to  th e  fu nd s 

l a l t  val ua tion  d a te  in 1962-—wh ich wo uld he se ine tim e duri ng  th e  la s t q u art e r of  th e 
y n r ,  an d in a m aj ori ty  of  ca ses. Octob er  31.  Thu s,  tli e es tim at ed  m ar ke t ap pre ci at io n  
of ab out 12.fi pe rc en t oc cu rred  ov er  a pe riod  of  al m os t 14 m on th s,  ra th e r  th an  12 mon ths.
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of 1963, the re were n number of funds with  assets of less than $100,000; whereas, two funds had asse ts in excess of $125 million. The mean common trust, fund cur ren tly is about $7 million, altho ugh the median is considerably lower than tha t figure. Since accounts sub stan tial ly in excess of $100,000 are rare ly commingled in common tru st funds, the 10 percent lim it does not han di­cap  most common trust  funds.
Table 7 lists  the  asse ts of employee benefit funds and common tru st funds. Approximate ly ha lf of the assets  of collective inves tment fund s were invested in equities, less than half in the  case of employee benefit funds, and slightly  more than half in the case of common trus t funds.3' The sha re of fund asse ts invested in equities is lower tha n the sha re of overall  trus t investments in equi ties (compare table 5). To some exten t this  may reflect the fact tha t common tru st fund  beneficiaries tend to be in lower tax  brackets  where fixed- income investm ents are  more at tra ct ive than they are  to beneficiaries  of larger individual  trusts . A comparison with the Federal Reserve’s 1962 common tru st fund  survey indica tes an increase iu the  siiare  of investme nts devoted to common stock, hut this  increase app ears to derive  wholly from the increase in equity  prices dur ing 1963 as opposed to a sh ift  in ne t purchases of equities vis-a-vis fixed-income investments .
Table 7.—A«nct» o f collec tive investm ent  fiuidx  of  all commercial bank*'

[D ollar s am o u n ts  In  m ill io ns )

Asset s

E m plo yee  be nefi t 
fu nds

G am m on t ru st , 
fu nd s

T o ta l c ol lec t ive  
In ves tm en t fu nd s

A m ount P er ce n t 
of  to ta l

A m ount P er ce n t 
of to ta l

A m oun t P er ce n t 
of to ta l

1. C ash ..................................................................

2. U .S . G overn m en t s ec uri ti es  . _ ................

U n d er 1 yea r...........................................
A ll o th c r .......................................

12.8 1.5 69.4 1.6 82 .2 1.6
64.4 7.4 438.5 10.0 502.8 9. 5
24.5
39 .9

2. 8
4. 6

67.2
371 .3

1.5
8. 5

91 .6
411 .2

1.7
7.8

3. S ta te , coun ty , m unic ip a l se curi ti es____
4. C orp ora te  an d  fo re ign b o n d s ............
5. M ort gag es . .

1.7
345.2

54.5
20 .6 

.0

.2
39 .5

6.2
2.4

243.4  
1,101.6

62 .8
236.4 

5.3

5. 6
25 .2

1.4
5.4  
.1

245.1
1,4 46.7

117. ,3 
257 .0

5.9

4.7
27 .6

2.2
4. 9

6. P re fe rr ed  s to ck ..............................................
7. R ea l e s ta te ......................................................

8. C om m on stoc k '  ..........................................

R ai lroa ds  a nd  o th e r tr a n sp o rt a ti o n .
U ti li ti es ............................... .  . ____
B an k s........................ ..............................
O th er finan ci al ............ ................... . .
M anufa c tu ri ng ...........................
R e t a i l i n g . . . ......................... .................
E x tr ac ti v e  ( In cl ud in g o il ) ........... ..
N o t cl as si fi ed .................................

T o ta l a ss et s (1-8 ).............. ..............
9. A ss et s n o t c la ss if ied ’ .......

373 .4 42 .8 2,21 8.6 50 .7 2,592 .1 49.4
5.6

70 .0
17.5
21.2

191.0
16.4
42 .2

9.5

.7
8. 0
2 .0
2. 4

21 .9
1.9
4. 8
1.1

28.6
533.9
120.3 
125.7 
996. 5
109.3 
295.6

8.7

.6
12.2
2.7 
2. 9

22 .8
2. 5
6. 8 
.2

34 .2 
603.9
137.8
146.9 

1,1 87.5
125.7
337.8

18.2

.6
11.5
2 .6
2.8

22.6
2.4
6.4  
.3

873 .3
58.9

100.0 4,3 75 .8
111.5

100.0 5,249. 1 
170.4

100.0

T o ta l as se ts  (1- 9) .......... .................
N u m b er o f fu nds .......................................

932.2  
223

4.4 87 .3 
647

5.41 9.5
870

1 T he se  fi gu re s w ere d er iv ed  fr om  1963 co ll ec tive in v e stm en t fu n d  a n n u a l r ep o rt s  su b m it te d  t o  th e  C om p­tr o ll er  o f th e  C urr ency . T a b le  8 a tt e m p ts  to  t a k e  in to  ac co unt fu n d s  th a t  hav e n o t su b m it te d  re p o rt s  to  th is  office.
> M anufa ct uri ng  Is  in te rp re te d  b ro ad ly  to  i ncl ude fi rm s p ri m ari ly  e ng ag ed  in  fa b ri ca ti ng , pr oc es sing , e tc . T h u s , for  exa m ple , fir ms like  U n it ed  A ir cr af t,  U n it ed  S ta te s  S te el , an d  G en er al  F oods are  in c lu ded  un d er m anufa ct uri ng , ll ow ever , al l fi rm s gen er al ly  c la ss if ie d in  th e  oil  in d u s tr y  ar c li st ed  u n d er ex tr ac ti ve , and  th ey  acco unt for m ost  of th e  c om m on  st oc k in  th e  e x tr ac ti ve  ca te gory . C om m on st ock  li st ed  u n d er " N o t C la ss lt le d"  In cl ud es  th a t of co rp or at io ns  n o t ea si ly  f it te d  i n to  a ny of  th e  l is te d  c at eg or ie s (e  g ., m ov ie  c om ­pan ie s,  a dvert is in g),  a nd  co m m on  st oc k of fu n d s  w ho se  report s d id  n ot li st  in d iv id u a l Iss ues.• A ss et s of  fu nds who se  r ep ort s were re ce iv ed  to o  la te  for  det u iled  cl as si fica tion .

The figures in tab le 7 were obta ined from ann ual  reports  of collective investment fun ds subm itted  to the Comptroller  of the  Currency. Because  the reporting  re­quireme nt fo r common trus t funds has been in effect only since  April 1963, repor ts were not avai lable at  the time thi s paiie r was prep ared  from some funds whose
** M a n y  co m m o n  f u s t  f u n d s  d o . In  f a c t ,  in c lu d e  e m p lo y e e  b e n e fi t a c c o u n ts , p a r t i c u l a r ly  in  th e  c a se  w h e r e  a  b a n k  m a in ta in s  o n ly  o n e  o r  tw o  c o ll e c t iv e  I n v e s tm e n t fu n d s .
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tlw-ttl y ears end in Feb ruary and March. and from those  funds which began in 
1903 and have not completed the ir first fiscal year . It has been necessary to make 
adju stments for chang ing asse t prices, projected  changes in cash inflow and the 
asse ts of  newly established funds to  arri ve  at  an  e stim ate  of the assets of common 
tru st funds as of yearend 1903. Table 8 provides such an estimate for  common 
tru st funds  and employee benefit funds.
Tarlr 8.—Nu mb er and es tim ate d asset s of  all  col lec tive inve stm en t fu nd s as of  

Dec. SI,  IM S
1 Do lla r a m oun ts  in  mil lion s]

Asset s
Em plo ye e 

ben ef it  f un ds
( ’om m on 

tr u s t fu nds
T o ta l co lle c­
ti ve  In ves t­
m en t fu mls

680 2,350 3,0 30
C om m on s to ck ........................................................................................... 520 2,500 3.020

T n t a l . __________________ _____ _ 1,200 4.850 6,050
N um ber  of  f u n d s . ............................................................... ............. .. 300 720 1,020

From the  stan dixiint  of asse t dist ribution, collect ive inves tmen t funds can 
lx* classified as equity , diversified. fixed income, and tax exempt. About 35 
IM»rcent of those funds th at  submitted  ann ual  repo rts may be classified as 
diversified fun ds;  but these  held approximate ly 55 perc ent of the assets  of 
collective investment funds.22 The re were approximate ly an equa l number of 
fixed income and  equity  funds, the form er accounting  for about 19 percent 
of fund asse ts and the  la tte r for  about 21 pe rcen t Tax-exempt  funds had 
assets in excess of $200 million and accounted for about 5 perc ent of collec­
tive  inves tment fund assets. Table 9 lis ts the  number of funds, total asse ts, 
and asse t dis tributio n o f each of the four  types of funds.

T able Pcr cc a/ ai /c  distr ibut ion of col lec tive inv es tm en t fu nd  asset s by typ e 
of fu nd  1 

I In  mil lion s of do ll ar s 1

Asset s E q u it y Fi xe d
Income

1. C a sh .....................................................................
2. U .8 . G over nm en t se c u rit ie s .. . . ------------

U nder  1 y ea r. . 
Al l o th e r .........

3. S ta te , coun ty , a n d  m unic ip a l se cu ri ti es .
4. C or jiora te  a n d  for eig n bonds .
3. M ort gages. ................................... ...................
6. Pre fe rred  s to ck ...................... . .......
7. He al e s ta te .............. ........................................
8. C om m on s to c k . . ...........................................

R ai lroa d an d  o tl ie r tr an sp o rt a ti o n .
U ti li ti e s ....................................................
B an ks ................................................ —.
O tli er  fi nanci al ........................................
M an ufa ct uring  ......................................
R et ai ling
E xtr ac ti ve ( In c lu d in g o il )...................
N o t cl as si fi ed ..........................................

T o ta l as se ts  (I  to  8) .........................

T o ta l a s s e ts ..................... ...................

N um ber of  f u n d s .. .................. - ............... . . .

1.1
1.7
1.3
.4

.1
97.1

1.2
21.9

5. 2
4. 9

46 .4
5.1

11.3
1.0

261

D iv er si fi ed T ax  e xem pt

2.5
13.8

1.4
11.4

1 .2
.2

2.3
11.5

1.8
9 .6 .2

1.9
66 9

7.5
6. 8

.5

.1

.3
24.4

1.2
6 .2

98 .6

55.1

.7
13.1
2.9
3. 3

24.6
2.6
7.6

.2

100.0

2,85 1.0

100.0 

1 .1K0.1

313 263

'  Tl iese  fig ures  were deri ved  (rum  1963 co llec tive  In vest m en t fu n d  an n u a l r e to r ts  su b m it te d  to  th e  
C om ptr o ller of  th e  C urr en cy .

“  Moot comming led employee benefit  funds are ei th er  devoted to  equit ies  or  fixed Income 
sec uri ties, wbereao  diversified funds accoun t fo r abou t 43 perce nt of the num ber  and 
alm ost 85 p erc en t o f the  assets o f common tr u st  fu nds.
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About 85 percent of the common tru st  funds and most of the  employee benefit funds establ ished  in 1963 were  single-purpose funds as  opposed to diversified funds. The  popu larity of single-purpose funds has  increased sub­stantially in recent years as  bank  tru st departm ents have come to apprecia te the flexibility afforded by single-purpose funds. Most diversified funds hold somewhere between 40 and 60 jM-reent of the ir assets  in common stock, but  it does not appear th at  many of these funds attem pt to vary the proportion of equit ies to any considerable degree in accordance with  stock market or  busi­ness cycle forecasts.23 If  a n account is to be invested accord ing to a relat ively  constan t equity-fixed income share , a sim ilar result  can lie att ained by split ting  the  account between an equity  fund and  a fixed income fund. However, the la tte r procedure allows a wide range of possibilities with respect to the dist ribu tion  of each individual account between equit ies and fixed income securit ies;  it can be  split 30-70, or 80-20, etc.The single-purpose fund also enables banks to set up equity fun ds geared to so-called growth stocks, say, at  tin* expense of curre nt income, thereb y tai lor ­ing funds to the “goals” of a limi ted number of trus t accounts. Tax-exempt funds afford an example  where  the  single-purpose fund is most, practica l. At the  end of 1963, there were in existence 35 common trus t funds—12 of which were sta rte d in 1963—whose assets were inves ted almost exclusively in Sta te and local government securities.
Table 10 lists  the  asse ts of collective investment fund s and their percentage dis tributio n according to bank size. About 90 percent of collective investm ent fund assets are concentra ted in funds managed by banks  with assets  in excess of .$100 million. This  indicates a somewhat grea ter  degree of concentrat ion compared with  the  total asse ts of tru st departm ents  of national  banks (tab le 3) , but may be con sistent with  the  dis trib ution of tota l trus t dep artm ent  a sset s when Sta te banks are included. The dis tributio n of collect ive investment fund assets  does not vary  substan tial ly according to bank size. Fun ds managed by sma ller  banks tend to hold a somew hat larg er sha re of assets in cash  and Government secur ities. This probably deriv es from the fact  th at  smal ler banks manage sma ller funds which tend  to be forced to hold a gre ate r share of tota l assets in liquid form for operating puritoses . Tax-exempt securities tend  to be concent rated  in funds managed by larg er banks, as, indeed, tax- exempt secu rities of individual  trus t accounts tend  to be concen trated in large r banks. But. otherwise, the asset dis trib ution of funds managed by smalle r banks does not vary significantly from that  of larg er banks. I t is inte rest ing to note that  even the  industry dis tribution of common stock is pract ically  identical  f or common tru st funds managed by banks in diffe rent  size categories.The dist ribu tion  of collective inves tment fund asse ts according to Sta tes (see appendix) parallels  to a cons iderable degree the  dis tributio n of tota l tru st  dep artm ent  asse ts. Fund  assets are concentra ted in the eas t, especially in New York and Pennsylvan ia, which together account for  about 40 percent of the assets of collective investment funds . Banks in these two States prob­ably hold about the  same sha re of ail  trus t dep artm ent  assets  of commercial banks.

33 S tr ic tl y  sp ea king , th os e ba lanc ed  fu nds  th a t a tt em p t to  ad her e to  a co nsi st en t eq ui ty  sh are  do purs ue a kind  of  fo rm ul a pl un nl ng . When  eq ui ty  pr ices  ris e, ne w fu nd s o r p ro ­ceeds fro m se cu ri ty  sa les pr es um ab ly  wo uld go In to  lixed Income  In ve stm en ts . On th e o th er  ha nd , wh en  eq uity pr ices  decli ne , m ai n ta in in g  th e  same eq ui ty  sh are  wo uld d ic ta te  In ve st in g av ai la ble  o r new  fu nd s in eq ui tie s.
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Table 10.—Percentage distr ibution  of collec tive investment fund  assets by si ze  
of bunk 1 

|I n  m illio ns o f dollars}

Ass ets

Ra nk  size ’

Less  than  
SUM)

>l(Ki to  1400 $500 to $009 $1,000 to 
$2,000

Over $3,000

1. C as h........................ . ................................ 2.3 1.7 1.5 1.3 1 4
2. U.8. Gov ernm en t s ecur iti es___________ 11.5 10.1 12.1 0.5 5.1

Un de r 1 ye ar ........................................ 2.0 2.0 1.5 1.0 1.5
All o th e r ................................................ 9.5 8.1 10.6 7.6 3.6

3. Sta te , co un ty , an d mun ic ipal  se cur ities l . l 3.5 5.0 3.8 7.4
4 Co rpo rat e a nd  foreign bonds .. . M 1 20. s 23.0 27.3 31.3
6. Mortgages ............... ...................................... 4.5 3.0 .7 3.6 .6
6. Pref erre d! stoc k........................................... 3.7 3.5 6.7 7.8 1.9
7. Hea l es ta te  ........................................... . 1 3 0 0
8. Co mm on s to ck ............ .............. .................. 52.0 48.1 40.5 46.8 52.3

Railro ad a nd  o th er  tr an sp or ta tio n.  . 1.2 .8 .5 .7 .5
Util iti es ................................................. 11 1 11 3 12 3 11.2 11.2
Banks . . .  ...................................... 2.4 2.5 3.0 2.2 3.0
Other  f ina ncial ...................................... 2.6 2.7 3.7 2.0 2.8
.M an ula ctu rin g...................................... 24.9 22.0 21.3 22.4 24.2
Ret ail ing 2.V 2.3 2.1 2.3 2.8
Ex tra cti ve  (in clu din g oil )................... 6.7 6.8 6.5 5.8 7.3
Not  c lass ified......................................... .4 .4 .2 .2 .6

Tot al  a sse ts (1-8)............................... 100.0 100.0 100.0 100.0 100.0

Tota l a ssets____________________ 514. r — 1.321.6 ” 1.272.8 1.095. 1 1.045.3

Num be r of fu nd s------- --------------------------- 242 330 123 74 45

' T hese  figures wer e de riv ed  from 1903 collective in ve stmen t fund  an nu al  repo rts  su bm itt ed  to  tlw  
Co mp tro lle r of t he  C ur renc y.

> Il an k sir e based on  a nn ua l r ep or t to ta ls for 1903.

V. Collective I nvest ment  F und P erformance

Regulation 9 require s banks to publish and make avai lable financial repo rts 
on their common tru st fund operations . These  rejio rts provide a limited basis 
for  examining common tru st  fuud performance. Those reports  tiled with  the 
Comptrolle r’s Office th at  conta ined sufficient information for calculat ing app re­
ciat ion and income dist ribu tion  per uni t were  examined in order to eva luate 
the  inves tment perfo rmance of bank collective inves tment funds dur ing 19(Ki. 
When new accounts or addi tional funds are added to exis ting  collective  invest­
ment  funds , they acquire  addi tional uni ts at  the  current per uni t value  of the 
fund. A compar ison of the unit  value at fiscal yearend 1963 with  that  of. say. 
12 months ago can provide the basis for calcu lating price  per formance  of the uni t 
value  and assets  of the fund. Of course, for  such price performance to be mean­
ingful, it should be measure d against funds w ith comparable Investment goals or 
aga ins t marke t perfo rmance of some comparable mix of assets over the  same 
period of time.

Refore examining the  perform ance sta tis tic s on collective  investment funds , it 
should be pointed out that  it is difficult to eva lua te market performance  over a 
sho rt period—in this case, 12 months. For  the most pa rt the 12-month periods
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examined were periods of rising  equity  prices. Some of  the equity  groups tha t outperformed the averages during tills period had  larger  than average declines dur ing  the  fi rst 6 to 9 months of 1963. In the case of most collective investm ent funds, most inves tments are held for periods of considerably longer than  12 mouths. And the  "character" of funds rarely  changes sud den ly; i.e.. equity  funds heavily invested  in util ity  and hank  stocks  do not suddenly liecome tra ns ­formed into funds  emphasizing rail road  shares. Ins titu tion al iner tia and capital gains  taxe s considerably  limit the applicabili ty of the economic maxim that  "bygones are  bygones,” a t leas t in the  trus t inves tmen t area . Thus, a reali stic  evalu ation  of the performance of collective inves tmen t funds  probably requi res  a jterlod of several years.
Where sufficient da ta were avai lable from ann ual  repo rts on earn ings dis­tribution and market appreciatio n, collective investment funds were grouped by type (as set  mix) and fiscal yearend date . Tims, all equity funds with a fiscal yea r ending October 31,1963. were grouped together, and so forth . In this  way. we were able to compare  market iierfo ruiance among funds over a like period of lime, and to compare  market |ierfo rmunce of funds with various security price indexes.
The performance of  diversified and fixed income funds , take n as groups, is d if­ficult to evaluate. Indiv idual funds fall ing into  these categories  may vary significantly in asset dist ribution. Equity funds, on the othe r hand, apitear more uniform in the sense  th at  all investments are prim arily made in a single asset  category—common stock. In prac tice,  indiv idual equity funds do retied moderate (and  in rar e instances, considerable) differences in the degree to which stock portfolios can be characterized as defensive or venturesome. Equity  funds and the ir perfo rmance natura lly  tend to invi te comparisons with the  perfo rm­ance of the |M>pular stock price indexes. However, apar t from the qualif ications suggested with respect to the  a ppropr iate  length  of time for  reasonable  eva lua­tion, it should be recognized that  collective investment funds generally  reflect situ atio ns where a bank is acting as execu tor, adm inis trator, gua rdian or trustee. Consequently, cer tain con stra ints  are  placed on the riskiness of investments.’1 These may take the form of a legal list of eligible  inves tments as set fortli  in Sta le sta tut es  and regula tions , or self-imposed rest rict ions tha t na turally derive from investing oth er jteople’s money.
Table 11 lis ts some perfo rmance data for collective investm ent funds by type of fund  and month-end date.  Also listed is the marke t price perfo rmance of Standard & Poor’s 500 stock  serie s and the Dow-Jones 30 Ind ust ria ls. The former is considered by many to be the  most represe ntat ive stock price  series, whereas, the lat ter , which is conceded to have shortcomings in selection  aud weighting, is probably the most widely observed stock price series. Equity  funds tended to outperform the  “averages” dur ing  the  12-month periods ending in May. June, and July , 1903. During the 12-month periods ending in August, Sep­tember, aud December, the perfo rmance of equity funds approxim ated  tha t of stock price averages,  and for the 12-month periods ending October anil November 1903 (when about ha lf of the sample of equi ty funds ended the ir fiscal years) equi ty fund perfo rmance fell sho rt of the averages. Some of the differences probably reflect random or seemingly random facto rs. But, there is also a question of a discrepancy  between the asset composition of col lective investm ent funds and the selected averages. More than 22 pe rcen t o f the market value of stocks of equity funds was in uti lit ies : more tha n 111 percen t was in banks and oth er financial corporations, but only about 1 percent was in rail roads. This app ears to involve a higher weigh ting of uti lit ies  and a lowering weight ing of rail roa ds than  is reflected in the Standa rd & Poor' s 500 stock series. Tha t seri es does not  include banking and  oth er financial  corporations.

54 I t  Is dif ficult  to  te ll  w het her  li m it s plac ed  upon  th e  fle xibi lity of  tr u s t in ve stm en t po lic ies  im port an tl y  in hib it  tr u s t dep ar tm en t port fo lio  m an ag er s an d ad ve rsely affect  th e ir  in ve stm en t pe rfo rm an ce . Po ss ib ly  a co mpa ris on  of  in ve stm en t pe rfor m an ce  of  lega l an d d is cr et io nar y com mo n tr u s t fu nd s wo uld su gg es t som e an sw er s to  such  a qu es tio n.  B u t leg al re qu irem en ts  do  va ry  fro m S ta te  to  S ta te , an d some  In hi bi tion s on tr u s t in ves t­m en ts  ar e,  as  su gg es ted,  se lf- im posed. A ft er  al l,  til e pe nal ti es  o r da ng er s Inv olv ed in losses fro m sp ec ula tive In ve stm en ts  pr ob ab ly  fa r  ou tw eigl i ih e pe rson al  re w ar ds  to th e po rt fo lio m an ag er  fro m abov e-average in ve st m en t pe rfor m an ce  de rivi ng  fro m,  say, specu­la ti v e  ga in s.  As a m att e r of  ac tu al  pe rfor m an ce  ov er  th e p as t dec ade, in ve st m en ts  in “ high  qual it y” eq ui ties  may  ha ve  give n ri se  to  av er ag e o r lie tter -t lian -a ve ra ge  re su lt s be­caus e of th e In cr ea sing ly  Im po rtan t ro le  of  th e in st it u ti onal In ve stor  who  pre fe rs  “h igh qual it y" eq ui tie s.
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T able 11.— Performance of  collective investmen t funds  in  1963 

(All performance figures in percent)

Month In which fiscal year ended

May June July Au­
gust

Sep­
tember

Octo­
ber

Novem­
ber

De­
cember

Equ ity:
Num ber of fu nds................. ........ 11 4 10 13 10 52 15 15
Median yield. .................... 3. 5 3.8 3.7 3.5 3. 6 3.7 3.5 3.0
Price appreciation:

Me dian.................................. 20.1 20.2 10. 6 21.3 26.3 25.7 14.2 17.8
Bes t........................................ 27.0 31.7 26.0 28.7 33.3 38.2 20.3 26.9
Worst ....... 17.0 oo •> ir». 2 17.5 14.0 6.2 8. 1 14.9
Dow-Jones Industr ial s..........
Standa rd A: Poor's 500 stocks.

Diversified:
Num ber  of fun ds....... -................

18.5
18.7

8

25 0 
26.7

5

16.3
18.7

25

10.7
22.0

10

26.6 
27.4

10

28.1
30.0

103

15.0
17.6

25

17.0
19.2

2
Appreciation and yield:

M ed lan ....... ........................... 11.6 17.6 12.0 13.5 17.4 16.4 10.2 11.7
B e s t............................. .... 14.2 23.3 20.0 18.6 28.7 35.3 15.0 12.0
Worst.......................... . .... . . . 0.3 15.7 0.1 4.5 11.0 6. 6 7.3 11.3

Fixed Income:
Number of fund s.......................... 11 0 12 10 18 36 20 16
Yield:

Me dian................................... 4 51 4.51 4.22 4.40 4.27 4.20 4.28 4.27
Best ___ _______________ 5.04 4.63 5.02 4.87 4.71 5.03 5.10 5.10
Wors t...................................... 3.80 4. 24 3.00 4.00 3.80 3.54 3. 40 3.95

Durlug the  second half of 1963, uti lity  stock prices were rela tively stab le 
while industrial  and rail road stock prices continued to advance. Also, lesser 
finality stock issues, which had lagged the market  Somewhat earlier in 1963, 
tended to outp erfo rm more conservative stock issues in the  la tte r |«i rt of the 
year. Thus,  most equity funds witli fiscal yea r end dates dur ing the las t .3 
uonths  of 1963 re fil led to underperform  the  marke t averages. Mutual funds 
also underperformed the market  us a whole during the  12 months ending Decem­
ber 31. 1963,® A sample of 20 of the largest common stock mutual funds showed 
a median price  apprecia tion of 15.7 percent. The median price  apprecia tion for 
20 so-called growth stock mutual funds was 17.3 percen t, approximate ly the  
same as the  15 equity collective inves tmen t funds with  a yearend  da te of De­
cember 31.196.3.’*

Most fixed income funds apprecia ted modestly dur ing the ir 1963 fiscal year. 
While a number laid small losses, a few fixed income funds had gains in excess 
of 5 percent. Var iations in perfo rmance reflected port folio  v aria tions and some 
divergent movements in inte res t rates. While yields on Tre asury and highes t 
rate d corporate bonds rose, yields on lesser qua lity  corp orat e bonds changed 
litt le and mortgage rat es and secondary marke t yields declined. Pre ferr ed 
stocks and convertible  bonds generally were  s tron g performers in the la tte r part 
of 1962 and in 1963. Thus, there was more divergence in the jierformance of 
fixed-income collective investment funds in 1963 than  might normally be expected, 
with  fu nds heavily invested  in mortgages, pre fer red  stocks and  convertible bonds 
outpe rforming funds devoted prim arily to higher qua lity  bonds.

»  Business Week, Ja n . 11. 1964. pp.  82 -3 4.
M  " The  W ha rton  Stu dy  of M utua l F unds"  (r epo rt  of  th e  Com m itt ee  on In te rs ta te  an d 

Fo re ign Comm erc e, 87 th  Cong. . 2d sess, . Au gu st  198 2. pp. 10 -2 1)  In di ca ted th a t,  du ring  
th e 7- ye ar  pe rio d p ri o r to th e stud y,  m ut ua l fu nd  pe rf or m an ce  ap pr ox im at ed  th e  pe rf or m ­
an ce  of  S ta ndar d A- Poor' s 500 sto ck  se ries  wh en al lo w an ce  wa s mad e fo r m ut ua l fu nd  
ho ld ings  of  cash an d o th er liq uid as se ts . The  la tt e r  te nd  to  he lower  fo r ba nk  co lle ct ive 
in ve stm en t fu nd s th an  fo r m ut ua l fu nd s,  but  st il l av er ag ed  .3 per ce nt  fo r eq ui ty  co lle ct ive 
In ve stm en t fu nds In 190 3 (see  ta bl e 9 ).  T h is  te nds to han di ca p c ol le ct iv e In ve stm en t fu nd  
pe rfor m an ce  vi s-a -v is stoc k pr ice av er ag es  (b ut  It te nds  to  give  them  an  edg e ov er  m ut ua l 
fu nds)  sin ce  av er ag es  na tu ra ll y  as su me 100 per ce nt m ar ket  par ti ci pat io n .
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The yield figures in table 11 reflect per un it dis tributio n to fund partic ipants  
divided by yearend 1962 uni t values. These figures are  comparable to coupon 
yields rathe r than yields-to-maturity  and tend to under sta te the la tte r by per­
haps  20 basis points ."

The performance of diversified funds was  in line  with the performance of 
equity  and fixed-income funds and the  equity-fixed income secur ity mix of di­
versified funds. The median ret urn  (yield  plus app rec iat ion) on diversified 
fluids tended to approxim ate ha lf the  a ppreciat ion of equity funds for the com­
para ble period plus a yield somewhere between that  of equity  and fixed-income 
funds. This  tended to be the case for  t he divers ified funds beginning  fiscal 1963 
with an average equity mix (abo ut 50 p ercent ), but, of course, ther e does exis t 
var iation in the equity  mix of diversified funds.

The data on collective investment funds and their perfo rmance include funds 
and banks with sub stantial var iations  in size. The question na turally arises, 
l)o large bnnks and large funds show superio r performance compared  with 
smaller banks and smal ler funds? For those funds whose performance was 
examined in thi s study, larg er banks and larger  funds did tend to outper form 
smaller banks and sma ller funds with respect to price  appre ciation for equity 
and diversified funds. In the  case of fixed-income funds , sma ller banks and 
smal ler funds jierformed at  leas t as  well as larg er banks and larger funds.

The procedure followed was fai rly  crude and “conclusions" should not be 
considered much more than  genera l observations. For  each mouth and tyi>e 
of fund we counted the  number of larger funds (above  $5 milllion or above 
$10 million) whose perfo rmance was above and below the median, a nd we counted 
the funds managed by larg er banks (assets  over $100 millions  or asse ts over 
$500 mil lion) . Larger  funds tend to be managed by large r banks, but Ibis is not 
always the  case. Some smaller or medium-sized banks have  tru st  operat ions 
th at  are  larg e rela tive  to the ir commercia l bank ing operations. Some of the 
larg er banks  manage more than  10 collective investm ent funds, some of which 
are relat ively  small . We did not make a ny effort, nor  d id we feel we had suffi­
cien t dat a, to ascerta in whether bank size was a significant fac tor  in fund per­
formance if  we eliminated the effect of fund size.

The differences in performance accord ing to size should not be exaggerated.  
For  one thing,  th ere were many ind ividual instances  where small banks and small 
funds were among the best per formers. Very possibly , the resu lts reflected some­
what more con serva tive policies by sma ller  fu nds—although thi s is not apparent 
from the  asset dis tribution of funds according to bank size (table  10). An­
other factor might have been the somewhat higher shar e of  cash a nd liquid asse ts 
held by smaller funds.

The iierformance sta tis tic s cited  in thi s report are, in a sense, a first look. 
Any rea l judgments on collective inves tmen t fun d performance should be reserved 
unt il substan tial ly more data are  examined, and  in fu ture  yea rs we hope to be 
able to generate  more complete da ta th at  are  amenable to analys is.

’’ This  is the  case because bond prices in 1063 averaged below pa r and yield- to-maturity 
calculations take  Into account price a ppreciation to maturity .
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Appe ndix

Selected  batik tru st sta tis tic s by States

Accounts where nationa l banks
ex erc ise  In ve st m en t re sp onsi b il ity  1

T ru s t d ep a rt m en t Income 
In 1963

(' ol le vtlve In ­
vest m ent fu nd s 
of  all  c om m er ­

ci al  banks  1

Bute
N u m ­
be r of 
ta n k s  
hav in g  

ac ­
counts

E m ­
ploy ee
be ne fi t

ac co u n ts
(m il ­
lio ns)

O th er
tr u s t
ac ­

co unts
(m il ­
lio ns )

T o ta l
tr u s t
ac ­

counts
(m il ­

lio ns )

N at io na l
ban ks
(t hou ­
sa nd s)

All
in su re d 

co m m er ­
cial ban ks 

(t hou­
sa nd s)

N a­
tiona l 
ta n k s  

as  a p er ­
ce n t of 

to ta l

N um -
ta r
of

fu nd s

Asset s
of

fu nd s
(m il ­
lio ns )

V n it ed  S ta te s ------- 1,517 $16,208 $47,932 $64,140 $264,093 $573.224 46.1 870 $5,420

A la bam a....................... 30 102 592 694 2.574 2.713 94 .9 8 19
A la sk a .. ........................ 3 1 1 2 58 58 100.0 0 0
Arlyona ___ _____ 2 (>) (’) P) 1,779 2.157 82.5 8 31
A rk an sa s...................... 23 7 171 178 552 720 76.7 3 6
California ........... . .... 16 1,172 4.092 5,264 37.701 61.740 72.9 34 305
C olo ra do....................... 22 77 861 938 4.763 5,010 95.1 28 125
C onnec ti cu t......... - __ 13 169 1.726 1,895 6,2 79 14.379 43.7 19 124
Delaware .. 0 0 0 () 0 7,016 0 73
D is tr ic t o f C o lu m b ia 1 6 148 991 1.139 5.222 5.222 100.0 8 54
Florida. ..................... 55 127 1.549 1.676 7.363 9. 1(M 80. 9 23 37
Georgia . .... .............. 22 106 685 791 3.814 6.742 56.6 14 81
H a w a ii ...... ................... 0 0 0 0 0 P) 0 7 17
Id a h o ............................. 3 5 20 25 207 230 90 .0 1 (•)
Il li no is ........................... 125 3,2 08 4.565 7.773 32.926 52.037 63 .3 31 352
Indiana 93 191 1,290 1,481 5,251 7,128 73.7 19 53
Io w a ____________ 35 26 219 245 1.436 2 ,420 59.3 3 3
Kansas ___________ 34 18 254 272 1.134 1,233 92 .0 2 3
Ken tucky_________ 51 19 212 231 1,482 5,167 28 .7 H 42
lx>u is lana ..................... 18 48 148 196 1,179 1.412 83 .5 1 2
M a in e ..  . . .................. 18 14 183 197 1.020 1.490 68 .5 15 43
M ary la n d . ................ 10 33 405 438 2.136 3.323 64 .3 18 121
M as sa ch us et ts  ____ 57 561 1.986 2.547 11.196 21,487 52.1 41 396
M ichi ga n .................... 27 1,749 1.389 3,1 38 8.860 1(< 209 54.7 37 123
M in n eso ta ................... 18 398 1,221 1.619 7,756 7,817 99 .2 21 96
M ississippl. .  .. ........ 15 2 39 41 174 695 25 .0 4 8
.M isso ur i....................... 26 110 894 1,004 4,311 9.437 45.7 24 231
Montana  ________ 8 2 28 30 122 376 32 4 6 6
N ebra ska ...................... 12 49 305 354 1.W8 2,030 98.4 11 32
Nevad a___  _____ 2 (>) (>) p) 836 1.019 82 .0 4 6
Ne w H am p sh ir e ........ 21 4 117 121 435 511 85.1 7 8
New  Je rs ey .................. 83 68 921 989 7.693 13.847 55.6 29 80
New  M ex ic o............... 9 4 106 110 598 616 97.1 3 10
New  Y ork . ............... 84 2,980 4.613 7.59 3 27,065 185. (M2 14.6 78 944
N ort h  C ar olina ........... 17 88 447 535 2,225 6,257 35.6 10 98
N ort h  D ak o ta ............ 6 4 30 34 285 285 100.0 4 2
Ohio ............................. 47 709 2,5 52 3,261 11,264 24,419 46. 1 64 319
O kla hom a.................... 28 98 326 424 2,033 £038 99 .8 10 19
( ir egon.......................... 2 p> P) P) 3.1 15 3,298 94 .5 8 66
P en n sy lv an ia .............. 156 2,761 8.0 12 10.773 24,548 53.514 45.9 97 1,075
Rh od e' Is la n d .............. 2 (>) (i) 1.417 4,393 32.3 14 40
S outh  C ar o li na......... .. 11 40 216 256 1.067 1,152 92 .6 6 14
S outh  D ak o ta ______ 8 6 32 38 334 358 93 .3 6 2
Ten ne ss ee ..................... 27 65 964 1,029 3.034 3.594 84.4 17 34
T e x as ............................. 116 573 2.248 2.821 13.110 14.143 92 .7 33 97
U tah 2 (>) P) P) 571 1.402 40.7 9 14
V erm o n t....................... 13 3 31 34 165 470 35.1 5 6
V irgin ia ........................ 59 86 992 1.078 4.495 6.319 71.1 29 73
W as hin gto n 11 96 759 855 4, 781 5,283 90 .5 5 31
W es t V ir g in ia ............. 26 8 206 214 920 1,710 53.8 6 9
W isco ns in .................... 34 121 378 499 2,633 6.016 43. 8 22 91
W yom in g ..................... 11 1 31 32 176 186 94 .6 0 0

» T ru s t as se ts  for na ti onal t a n k s  ar e on  th e  sam e ba si s a s t t a  d a ta  in  t ab le  1. T h e y  are der iv ed  f ro m b ank  
re port s w it hou t ad ju stm en t for as se t pr ic e ch an ge s.

* C ollec tive  In ves tm en t fu nd d a ta  a re  o n th e  s am e Iwwls as  t t a  d a ta  I n ta b le  7 a n d  c ov er  o nly  tt a s e  fu nd s 
w hi ch  hav e su b m it te d  ann u a l re port s.

* T o  av oid  In div id ual  t a n k  di sc lo su re , fig ures  a re  o m it te d  for S ta te s  w he re  fewer  th a n  3 na ti onal ta n k s  
ha ve  tr u s t ac co unts  w ith  In ves tm en t re sp onsi b il it y .

1 N at io nal  ta n k  fig ures  on  tr u s t as se ts  an d  in co me in cl ud e na ti onal an d  nonnati onal banks in  t t a  D is ­
tr ic t of  C olu m bi a.

» F ig ur e n o t av ai la bl e for H aw ai i.
* ta s s  t h a n  1500,000.
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Mr. S taggers. An d th is bill is ma inly to resolve the  question of  d is­
pu te  be tween two agenc ies, is th at yo ur  con cept ion of  t his  b ill?

Mr.  S axon. Yes, sir . We h ad ta ke n a p osit ion, as we had a num ber  
of  othe r ma tte rs,  as to the au thor ity  of  banks. An othe r agency has 
cha llen ged  the position  we hav e tak en.  Accor dingly , a conflict has  
deve loped, which it is  the purp ose  of th is legis lat ion  to resolve.

Mr.  Staggers. We can un de rst an d th at  it wou ld be because  in in ­
volvi ng  securi ties  and  als o inv olv ing  banks the re would be a ques tion, 
an d w e hope th at  we can come t o some agr eem ent  t hat  w ill be helpful. 
We don’t know,  and  th at  is the reason we are  ha ving  the  he arings .

Mr.  Saxon. Yes, sir .
Mr. Staggers. You will supp ly the n for the  record  an estimate of 

wh at you th ink these funds am ount to ?
Mr.  S axon. Yes, Mr. Cha irm an.
Mr. Staggers. Mr. H ar ri s,  doyo u have  any questions?
Mr.  11 arris. I^et th e other  memb ers go ahead .
Mr.  Staggers. Mr. Glenn ?
Mr.  G i.en n. Mr. Sax on,  I  t ake it  the n th at  these ban ks in th ei r com­

mon t rus t f un ds  are  unde r you r ju ris dic tio n and superv isio n tod ay,  are 
thev not ?

M r.S  axon. Yes, they a re, sir.
Mr. G i.en n . And  you  p ropose th at  we in iti ate legi sla tion and  pass  it 

which would in effect s ta te  th at  the  Se cur itie s and Ex change Commis­
sion have no jurisdic tio n in th is f ield ?

.Mr. S axon. Yes ,s ir;  th at isc orrec t.
Mr. Glenn . Why can ’t we th en have a very simple bill which says  

th at  the Secur itie s and  Exchange  Commission—o r ra th er  that the 
bank  common trust fund s a re exempted  f rom  the jur isd ict ion  and  con­
tro l of  the  Secur itie s a nd  Excha nge Commission and  ends it the re?

Mr. Saxon. Yes ; we could, sir.  Such a bill would suffice to meet 
the  objective. The banks have long been engaged in the  opera tion  of 
common t ru st  funds.

What we h ave  done  here merely is t o say th at  funds inv olv ing  so- 
call ed ma nagin g agenc ies with investment disc retion also  come in un ­
de r the term “common trus t fund s.”  I t  is j us t a simple lim ited  e xpan­
sion o r extens ion of  the same concept .

Mr. Mtli.er. May I  add  to th at , si r?  I  believe t ha t the  r em ain der of 
the  provis ions in tlie presen t bill were add ed by the s ponsors , if I un ­
de rs tand  it , in o rder to place  in to l aw some o f the presen t require ments 
of  our  regu lat ion  9 on common trus t funds. It  was  wished to  have them 
in s ta tu to ry  law.

Th at  is m y underst andin g. How ever, ce rta in ly  the  pur pose of  the 
bill  could be achieved by sim ple e xem ptio n clauses .

Mr. Gle nn . Then t hi s ad di tio na l wo rding  which I  fou nd in section 
6 to sect ion 9 isn’t rea lly  necessa ry to acco mpl ish wh at you th ink  
should lie accom pli she d; is that  r ig ht ?

Mr.  Saxon. Yes, s ir ; tha t i s correct.
Mr.  G len n. Because you are do ing  the same th in g by regula tion .
Mr . Miller. Righ t.
Mr . Gle nn . And, there for e, you wou ld not need any  legisla tion  if 

you are doin g it by regula tio n ?
Mr . Miller . Yes, sir.
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Mr. G le nn . I  am  a g reat  be liever in s impli ficatio n of  st atutor y law . 
1 don’t th ink we sho uld  becloud any  issues by too ma ny words, and  
ge t ourselves in a pos itio n whe re we then go to the  c ourts  a nd  h ave it 
up  and down to the Supre me  Co ur t and othe r cour ts fo r ye ars and 
yea rs. So,  if  simplif icat ion  will do it,  I th in k maybe th is  is the way  
to  do it .

Th an k you,  M r. Saxon.
Th an k you,  M r. Ch airma n.
Mr. Staggers. Mr . Van  Deerl in?
Mr . Van Deer lin . I have no quest ions.
Mr.  Staggers. Mr.  Cu rti n?
Mr . Curtin . I hav e n o questions.
Mr . Staggers. Mr. Har ris?
Mr . H arris. I was hopin g, Mr . Co mp tro lle r, th at we wou ld hav e 

some discussion over  the  crux  of th is thing .
Now,  you hav e no t said and ne ith er  hav e the witnesses exp lained  

abou t wiiat. t he  law provides.  Ce rta inly it has  been appro ached on 
bro ad gen era l ter ms but you  cite d no pro vis ion  of  the Securiti es Ac t 
or  the Investm ent Comp any  Act which you hope t o be exe mpted  from  
or  p erh aps c han ge,  you have cited no pro vis ion  of  law th at you reli ed 
on as to  your  own juris dic tio n, you cite d no th ing her e which we are  
amendin g in orde r to  t ry  to clar ify  wh at I assume you say  is the  law 
or  ha s been adminis tered  he reto fore.

I  ju st  hope before  we get thr ou gh  wi th th is  somebody will  exp lain 
to  th is committ ee unde r w hat  a utho rit y y ou r ag ency  an d o the r agencies  
th at  have to do with the b an king  co mm uni ty rely on as y ou r ju ris dic­
tion, what is it in the  Securiti es Act or the  Investm ent Company  Act 
that  has been a par t of  the  law  all the  tim e which ap pa rent ly  the  
spo nso rs o f th is lit igat ion and  you claim  tha t the  S EC is en dea voring 
to invoke  as th e law at th is  time.

Th ere  is too  much  general iza tion aro und here about the conflict 
between you and th e S EC .

I am not  inte res ted  in th at  at all. I don’t care a th in g about that,  
phase  of  it at all. All  I  w ant  to know  is w ha t do you base your  cla im 
on and what does the S EC  base i ts claim on.

Mr. Saxon. Mr.  Ch air ma n, the re are  two  fun dame nta l questions 
involved as to which there  h as been qu ite  a volume exchanged; much 
of  it has been sent to  th e comm ittees a nd ap pe ars in the  Congress ional 
Record, as to the  lega l tech nicalit ies . Th ere are volumes o f it which 
we would like  to submit  fo r the  record  here  bu t the two basic ques­
tio ns  here  a re------

Mr. H arris. I want you to exp lain wh at it is, I don’t want to tak e 
th e tim e to  go to it------

Mr.  Saxon. I w ill take th e tim e to go into it.
Mr.  H arris. Will yon let me ask t he question ?
Mr. Saxon. Yes.
Mr.  H arris. I hope we will  con duc t th is  he ar ing as it should be 

an d we m ight  have co ope ration to  tha t effect.
W hat  I  hav e t ried  to say th at  I  would like  to see d one  is fo r you to 

te ll us, M r. Sax on,  an d y ou r people  who a re wi th you, wh at  you un de r­
sta nd  the  law has been an d is toda y un de r which you jus tified your  
action.

41 l!23- 65 4
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Then I  wou ld like  to have you tell  us in the  second place , as you un de rst an d it, how the  SE C is endeavoring  to move in and  encroach  upo n your  au tho rity.
The se a re the two th ing s I  would like to  know.
Mr. S axon. We ll, sir , there  are  two basic questions.
One,  do un its  of pa rti cipa tio n in a common trus t fund , con stit ute  securi ties  as  defined under the securi ties la ws so as to make them sub ­ject  to  the  SE C ?
Secondly, are  these so-ca lled fun ds,  would they he, separate  and independe nt legal ent itie s ap ar t from  the  bank  itself ? We  hav e con­tend ed : (a ) th at  these are not  sec uri ties  wi thin the defi niti on of  the  SE C s ta tu tes;  (Z>) if  th ey  ar e s ecu riti es, they are  exemp t un de r exi st­ing  s tatute s.
Mr. H arris. You m ean fro m SE C?
Mr.  Saxon. Yes, si r:  these fu nd s are  n ot ind epe ndent  legal enti ties , the y are  fiduciary  ac tiv itie s o f the  banks themselves in which the ban ks have in vestmen t disc reti on and are  di rec tly  responsible. These a re the essential issues.
Mr. Miller , would you care to ex pand  this ?
Mr.  M iller . T o cite  the s ta tu to ry  prov isio n, the exempt ion from the  Investm ent C om pan y Ac t is section 3( c)  (3) , which has  an exemption  for common trus t f un ds  or simila r funds.
In  fu rther  reg ard to the  issue of wh eth er securi ties  are  invo lved, we do not believe that  reg ula tio n 5) perm its  the public issuance of  a securi ty to  any  gr ea ter deg ree  than  ha s been pe rm itted  heretofo re by pr io r regula tions.
Tha t is ab out the  best thu mb na il addit ion  I  can give.
Mr . Bloom. I f  I  could add to  th at , of  course, even if  one were  to conside r these pa rti cipa tio ns  securi ties , ou r pos ition is th at  since  the  common trus t fund  is not an en tity sep ara te and ap ar t from the ban k, th at  if  the re are  any sec uri ties  in existe nce the issuer mu st of necessity be the  bank  its elf  and  securi ties  issued by ba nk s have the  benefit of  specific exempt ion from the  1933 act. We a re not concerned here , I  do n’t believe, wi th the  1934 a ct because we are not deali ng  wi th the li sted secu rity in any event.
In  the  Inv estment Com pany Act , as M r. Mil ler just sta ted,  we have a specific exempt ion fo r common trus t fun ds.  The arg um ent which the  SE C has  put fo rth  is th at  because of  the  inclu sion of  ma nagin g agency accoun ts that  fo r some reason or  o ther  thi s des troys the  ex ist ­ence of  a common tru st fun d as such.  We completely  disagr ee with th at  and we can see no basis fo r that  wha tsoever.
Mr. H arris. You say now in the  first  place  th at  the Securiti es and  Ex change Act of  1934 is not involved  ?
Mr. B loom. Th at  is rig ht , sir.
Mr. H arris. Wh at does pa ra gr ap h 10 of  section 3( a)  have  to do with  th at  then that  it is necessary to am end  it.
Mr. B loom. I am look ing for th at  sect ion, sir.
Mr. H arris. Th at  is in section 4, fo r your  inform ati on , on page 4 of  the hi ll.
Mr. Miller. T believe th at  the  dr af tsm an  included the  amendm ent to the 1934 act—we did  not dra ft  the bil ls—in orde r to  have a con­form ing  de fini tion  to  the amendmen t which is m ade  to the  1933 act.Th is is my unde rst andin g. How eve r, I  don ’t know.
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Mr. Bloom. I think this was put in probably, s ir. out of an excess 
of caution.

Mr. Barkis. Do I understand then th at it may be with th is approach 
as proposed in the bill tha t it might be some conflict with the act of 
1934. if this is not included ?

Mr. B loom. Of course, our position all along, Mr. Har ris,  is that 
even absent this legislation, of course, that these activities are not 
subject to any of these acts because they have the benefits of these 
various exceptions.

Now, in this legislation the Government Operations Committee has 
served to remove any doubts, in other  words, to answer any arguments 
which the SEC may have put  up to the contrary, and in doing that,
I think they wanted, as Mr. Fascell emphasized, to lay the issue to 
rest as much as possible, and I  think t hey went even further  to remove 
any possible argument which might  be made in connection with the 
1934 act, but  I  haven't  heard  the 1934 act argued here as being app li­

cable.
Mr. Harris. Well, Mr. Saxon mentioned at the outset tha t there 

had been some slight difference of opinion between him and Mr. Cary 
in the past.

"We hav e found tha t to be reasonably true. We have another bill 
that is already reported by th is committee pending before the Rules 
Committee where we tried to work out the cross-purposes in that legis­
lation between the banking business and the securities phase of it.

Now, even if  the House version, much less the Senate version, were 
to  be included, are you famil iar with that enough to know whether 
this bill is proposed then to amend th at  provision, even before it gets 
through and becomes law ?

I just want to be sure we are not going in the back door on a problem 
one way and trying to enter the front door another  way.

Mr. Bloom. Well, of course, Mr. Harris* the passage of  H.R. 6793 
to which you refer, would change this picture rather  considerably 
because as you know tha t bill purports to subject securities issued by 
banks to various provisions of the 1934 act, and if you are asking 
what would be the interaction of this provision in the event 6793 were 
passed I  am not in a position to answer that  at this time. I hadn 't 
considered this from that angle.

Of course, that would furth er complicate this question.
Mr. Harris. That is the reason I asked the question. We would 

like to  know what we are doing here. So we are not using two vehicles 
here and going in different directions.

Mr. Miller. I unders tand that  the over-the-counter bill purpo rts 
to apply to securities issued by banks. This amendment is made to 
resolve a contention tha t interests in common trust funds are not 
securities issued by a bank but by an entity separate from a bank. 
Therefore, this amendment remains necessary, according to the  theory 
of its draftsmen,  even in the event of passage of the other bill, the 
over-the-counter bill.

Mr. H arris. I am just tryin g to get in my own mind just what we 
a re attempt ing to do here.

I must say I  am quite sympathetic with what was generally recom­
mended here if we can work it out, but I have got to know, I  have 
tried by asking the question twice and I will ask it again, you haven’t
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given us your own authority yet, what is your authority tha t you claim 
is yours and which we should leave with you.

Mr. Saxon. Our authority , and if I may, Mr. Chairman, let counsel 
here elaborate on the technical aspects of it, derives from our authority 
to regulate fiduciary activities of national banks, and also from the 
section of the Internal Revenue Code which grants a specific and 
express tax exemption to common trus t funds. The commingling of 
managing agencies in the discretion of the bank would constitute a 
logical extension of this authority .

Mr. Miller. This provision of the Internal  Revenue Code grants a 
tax exemption to any common trust fund operated by any bank which 
is being operated in conformity with the regulations of the Comptroller 
of the Currency pertain ing to  the collective investment of trus t funds 
by national banks.

11 is section 584.
Mr. Saxon. Furthermore, no national bank may undertake any 

fiduciary activity without a direct grant; of authori ty from the Office 
of the Comptroller of the Currency in any respect, including this area, 
under such limitations and conditions as may be ini]x»sed.

Mr. Harris. Well, Mr. Saxon, haven’t you just had this authority 
which you claim is yours transfe rred to  you in recent months?

Mr. Saxon. Yes, sir, under a bill of  the Congress it was transferred 
to this agency, at which time we undertook revision of the regulations.

This issue involving the commingled trust funds however had been 
very active for many, many years within the banking  industry, and 
between the Federal Reserve Board which previously had the author­
ity. and the SEC.

This has been a long standing  issue which we resolved in regulation 
9 by recognizing, as we thought, the authori ty of-----

Mr. Harris. You keep telling me what you want generally in all this. I am trying to get behind it.
Now, until a year ago von had no authority  in th is field.
Mr. Saxon. Until it was transferred from the Federal Reserve 

Board, f hat is correct, sir.
Mr. Harris. It  was transferred  in 1962, whenever it was.
Mr. Saxon. September 28.
Mr. Harris. September 28,1962.
Mr. Saxon. Yes, sir.
Mr. H arris. It  was transferred from the Federal Reserve Board  to 

your authority.
Mr. Saxon. Yes,s ir; tha t is correct.
Mr. Harris. All right.
Now, under that authority  you issued what you have referred to here as rule 9.
Mr. Saxon. Yes, sir.
Mr. Harris. Is that  right ?
Mr. Saxon. Tha t is correct, sir.
Mr. Harris. Now, what does rule 9 do under that anthoritv f
Mr. S axon. Rule 9 makes many revisions from the earlier regula­

tion regarding common trust  funds.
Mr. Harris. What ear lier regulation ?
Mr. Saxon. The regulation of the Federal Reserve Board which 

was regulation F. It had to do with many issues—supervision, re-
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sponsib ili ty,  du al ity —a num ber  of  technical  con cepts dealing  with 
the  ad mi nis tra tio n within a ban k of  fiduci ary  act ivi ties, such  as the 
ac tiv ity  of  the  di rector s in exe rcis ing  th ei r resp ons ibil itie s, and  the 
ass ign me nt of  duties to officers of hanks, and ma ny, m any  o ther  a reas , 
and speci fical ly in c onnection with th is  m att er , o f common trus t funds 
and the  investment in a common fu nd  of  investme nt discre tion ac­
coun ts.

Mr. H arris. “U nt il 1962,” and  I am rea ding  from  a le tte r from  
the  Bureau of  th e  Budget now add ressed  to the  c ommittee :

Until 1962 the Board of Governors of the  Federal Reserve System had con­
fined hank part icipation in common tru st funds to situ atio ns in which banks 
were acting  as tru stees, executors, a dm inis trators , or g uardians fo r " tru e fiduc iary 
purposes." Such funds were exempt from the  Federal  income taxes if they 
were main tained in conformity  with Board regula tions . The Securities  and 
Excliange Commission also considered them to be exempt, from the Investment 
Company Act of 1940 and the Securities  Act o f 1933.

You ma intain  the  law has not been cha nged in that  reg ard,  is th at  
co rr ec ti

Mr. S axon. The tra di tio na l common trus t fun d is stil l not in con­
flict at all. We are ta lk ing here as 1 un de rst an d it. merely  abo ut the 
extens ion  o f  common tru st fund activ ity  to so-ca lled ma nagin g agency 
accoun ts, an d no more.

Th ere is n o ques tion  so  fa r as I am aw are  r elat in g to common trus t 
fund s gen era l!, and the, exem ptio ns the y have  enjoyed.

But  th is issue had long been cons idered by the  ban ker s throughout 
the  cou ntry. I t was debated by the  American Bankers  Associatio n 
throughou t the  coun try . Ot he rs also had  long  pressed  fo r th is 
au tho rity.

One  of  the  questio ns involved went to wh eth er the  tax exempt ion,  
Mr. Ch ainn an , would a pply.

At one tim e it was a sserted  as being  a mat ter of  some dou bt. "We 
subsequen tly sub mi tted the ques tion to the In te rn al  Revenue  Bur eau  
an d obtain ed a fav ora ble  rep ly th at  such  accoun ts would const itu te 
accoun ts wi thin the  exemption .

Th is was the key issue, rea lly,  that res tra ined  the  reco gni tion  of 
the  au thor ity  of  han ks ea rli er—the  question of  th e tax  exem ption. 
We  form all y pre sen ted  it  to the  In ter na l Revenue Service  for  a ru lin g 
and  did —aft er  some. 8 o r 9 months—receive a ru lin g fro m the  In te r­
nal Revenue Service , that these acco unts  were includible  wi thin the  
comm on tr ust  fu nd  exempt ion.

Mr. H arris. You liave explained where y ou get yo ur  a utho rit y and 
wh at has tak en place, what you have done  to  asse rt the au thor ity .

Do you know o r may be y our counsel ca n exp lai n, unde r what au th or ­
ity  does the SE C claim, and I am going  to ask them when the y get 
here, under what- au thor ity , does the  SE C claim  now that  they can 
assert ju ris dic tio n in th is field ?

Mr. Saxon. Si r, I  th ink  on two  coun ts, mainly . 1 may  ask counsel 
to develop th is fu rthe r, if you wish.

Fir st , whether or  no t pa rti cip ati on  in a common trus t fun d con­
st itu te  secu ritie s, so as  to be sub jec t to th e SE C.  if  the  exempt ion 
fo r banks does not  ap ply to t hem.

Second, wh eth er as the  SE C contend s, such a fund  would lie an 
ind epe nde nt en tity an d there for e would not enjoy the exempt ion fo r 
banks pro vid ed by law.
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They don't  question the existence of the  exemption, as I understand 
it, but just whether from a technical legal standpoint such a common 
trust  fund for commingling of investment agency accounts with dis­
cretion, would be, as they contend, a separate legal entity and there­
fore an issuer of securities—if they are securities—subject to the SEC  laws.

We, on the other hand, contend that it is not an independent legal 
entity, that it is the bank i tself with which the fund is identified and 
for which the bank’s board of directors are solely responsible, and 
that , as such, subject solely to our  laws. We contend that the bank is 
the issuer, if a security in involved. The SEC contends that the 
bank is not the issuer, but that, there is a separate legal entity, being 
the fund containing these managing agency accounts, which is the issuer, and th at the exemption would not apply to such an issuer.

Mr. Harris. Then, No. 1, the problem we have here is heretofore 
the exemption has been to the banks on securities.

Mr. Saxon. Correct, sir.
Mr. Harris All right.
Now, No. 2, with the change in jurisdict ion in September 1V(>2 

transfer ring  it to you, and w ith the  jurisdiction having changed and 
some authority difference, and with the Smathers-Keogh bill and such 
other things tha t have come into play, the character of the account has 
changed, has it not ?

Mr. Saxon. If  I understand th at last-----
Mr. Harris. Well, no—do the securities belong to the bank now o r do  they belong to somebody else ?
Mr. S axon. We believe the question here is whether any securities 

are issued by e ither the bank or  by the fund. We contend that if so. 
they are issued by the  bank and not by a fund deemed, as the SEC 
contends, to be a separate legal entity.

Mr. Harris. You contend, and we are getting around to the crux 
of this thing now, you contend that participations  in these common 
trus t funds tha t we are dealing with now actually become bank se­
curities?

Mr. Saxon. Well, the bank acts as fiduciary, as a trustee, in the 
management of these securities which are beneficial interests.

This beneficial interest—the equitable interest—is owned by the 
par t icipating account.

Mr. Harris. Let me put it this way: You claim they should be 
treated as though they were the securities of the bank.

Mr. Bloom. Could I answer that , Mr. Saxon ?
Mr. II arris. All right.
Mr. Bloom. I would say our contention has two parts.
No. 1. it is the units of part icipation in a common trust fund which 

are the interests we are talking  about. We are not talking about the 
underlying corpus of bonds, common stock, or whatnot that is in the 
common trust  funds. We are talking about the participating inter­
ests in the funds. We claim. No. 1, that, those are not securities at all. 
because actually when you get down to trying to see what this animal 
is, we are talkin g about, all it is  is a book account in most instances.

Tt is just  a notation on the  bank’s books that account A has got a 
partic ipation of $10,000 or $20,000 in this fund.



COLLECTIVE INVESTMENT FUNDS 51

Mr. Harris. And they should be treated like any other deposit, 
safety depositor or what you may have ?

Mr. Bloom. Correct.
We don't have a security here at all. But even for the sake of 

argument if you say tha t thi s u nit of partic ipation does fa ll into the 
admittedly broad definitions which you have in the securities act,  tha t 
if it is a security, it has to be issued by the bank because who else is 
it  issued by. Then the Securities and Exchange Commission starts  
talking about the fund as a separate entity, and we get into what has 
been referred to by some legal commentators as the ectoplasmic theory.

Mr. Harris. All right .
Now. I think that is the No. 1 point that I believe I get at least a 

slight grasp of anyway.
Now. No. 2, is there any involvement of the expansion of the tax 

deduction, tax credit exemption i
Mr. Bi.oom. Well-----
Mr. Harris. Under section 584 of the Internal Revenue Code?
Mr. Bloom. Yes; there was a question under that and that is what 

Mr. Saxon and Mr. Miller were advert ing to just a moment ago 
and perhaps Mr. Miller  would like to expand on that  in light of the 
ruling  which has just recently been obtained.

Mr. Miller. I am not quite sure what you mean by expansion of 
the tax exemption. The theory of the ruling, upon which it was pre­
mised, was that common trust funds for managing agency accounts 
were just as subject or just as within the language of the provisions of 
section 584 as had been common trust funds of the types permitted 
theretofore. From that viewpoint, there was no extension.

However, it did result in there being a further  type of fiduciary ac­
count. which could be collectively invested, with the fund in which it 
was collectively invested being treated as t ax exempt.

To that extent there was an extension of the tax exemption.
Mr. Harris. All right.
Now, No. 3, I assume what is involved here insofar  as we are con­

cerned is the  competition of other elements of our financial establish­
ment ; is that true ?

Mr. Saxon. Yes, sir. Yes, sir.
Mr. Harris. In o ther words, we are going to see further conflict de­

velop between the banking community competing with others who do 
not come under the banking law as such ?

Mr. Saxon. Yes, sir.
Mr. Harris. We can expect that  kind of a problem ?
Mr. Saxon. Well, I don't know, sir. that it would present a problem 

really. It is a matter of permi tting  other areas of competition to exist. 
We don’t know that it exists today.

Mr. H arris. Didn't the Court,  the  Supreme Court, bring the insur­
ance companies into this field last winter?

Mr. Saxon. Well, I don’t know whether it did or not, really.
What the insurance, companies would do under  this practically, I 

just  don't know. What I am in effect saying  is I  don’t know to what 
extent the insurance companies would enter.

Additiona lly, we don’t know what the courts would do i f this were 
litigated. I was very hopeful t hat this ma tter might be litigated, and
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I did, in a trus t meeting in New York, invite litigation as one way 
of determining  the issue.

But to the practical question of to what extent insurance companies, 
would enter the area, I don’t know.

In any case, we had one registration of a Smathers-Keogh fund 
with the SEC, accompanied by a request that at least certain aspects 
of our regulation be waived. We have declined to waive it on the 
ground we have no author ity, so we do have in existence today effec­
tive dual regulation. We would have it here if the authority lay in 
the SEC , because certainly as fa r as national banks are concerned we 
continue to have to exercise our examinat ion funct ion in a carefu l and 
continuing regard for the proper exercise of fiduciary powers 
generally.

Mr. Harris. As you heard me say in connection with the other bill, 
1 do not think we ought to have our industry, our institutions , regu­
lated and controlled in a dual wav.

If  there is an industry that is adequately controlled, as it should be 
by the proper  agency set up for  tha t purpose, as you know, I strongly 
believe it should be done.

On the other hand, when an institution expands i ts activity beyond 
what the laws have provided, and do provide, and start s into a field 
whereothei'S are active, then you get into a different situation. As you 
know, I have insisted in the other legislation that those matters of 
disclosure and so for th which are being adequately administered by 
your agency and others that it should be left with them and I feel that 
way about this.

I do think there is some question as to the trend that we have been 
experiencing in the last  years on a broad basis where a bank may have 
been restricted entirely too much whereby its competitors in the other 
field have been permitted to go unrestricted  in certain areas, which 
has put a clamp or curtailed the activities of the bank in keeping up 
in a competitive world.

I don't think there is any question but what we have seen certain 
types of  financial inst itutions just grow by leaps and bounds because 
they were not under the same restrictions that banking institutions 
were. I think tha t should receive our attention in connection with 
this problem.

Thank you. Mr. Chairman.
Thank you, Mr. Saxon.
Mr. Staggers. Thank you, Mr. Saxon.
If you will supply the committee with the requested information.
Mr. Saxon. Yes. Thank you.
Mr. Staggers. Thank all the gentlemen with you. I understand 

Mr. Morris is on leave from West Virginia University?
Mr. Morris. Yes.
Mr. Staggers. Are you going back to  West Virginia University?
Mr. Morris. Yes.
Mr. Staggers. Fine.
Thank you.
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(The information referred to follows:)
I' .S . Treasu ry ,

Comi*tkoi.i.ek o r th e  Currenc y, 
Wax hing ton,  / I.C ., J une  IS , 1964.

li on . Ore s H arris,
Cha irm an , Com m it te e on  In te rx ta lc  an il Fo re ign Co mm erc e, 
ll on xe  o f Hep rcxe ntat ivcx , Wax liing ton,  D.C.

Dear Mr. Ch a ir m a n : In  reply to  yo ur  le tt e r of  .lime 9, 1904. I am  en clo sin g 
he re w ith th e m ate ri a ls  re qu es te d.

You will  f ind a copy of  t he  a ct  o f Se pt em lie r 28 , 1962, Publ ic  La w 87-72 2, which  
how ap pea rs  us  12 U.S .C. 92a . I ca ll yo ur  a tt en ti on  to  para g ra ph  (a ) which  
auth ori ze s th e Com pt ro ller  of th e  Cur re nc y to  g ra n t to  nat io nal  han ks  th e ri ght 
to  ac t in fidu ci ar y ca pa ci tie s,  an d to  para g ra ph  ( j)  w hi ch  auth ori ze s th e Comp­
tr o ll e r to  pr om ul ga te  su ch  re gul at io ns as he  may  de em  ne ce ss ar y fo r th e  pr op er  
ex er ci se  of  th es e po wers. Also en clo sed is a copy  of  th e  fir st tw o para g ra phs of  
se ct ion 584 of  th e In te rn a l Rev en ue  Cod e:  a copy of  TIR -5 44 which  ac co rd s ta x- 
ex em pt  st a tu s  un der  se ct ion 584 of  th e  In te rn a l Rev en ue  Code to  comm on tr u s t 
fu nd s fo r m an ag in g ag en cy  ac co un ts  und er  cert a in  c ir cu m st an ce s:  re gu la tion 9. 
an d re gu la tion  F.

Ple as e a dv is e us  i f we  m ay  he of f u r th e r ass is ta nce  t o th e co mmitt ee .
Si nc erely ,

J am es  J.  Saxon, 
Com pt ro lle r o f t he  Cu rren cy .

En clos ur es .
Pu bl ic  L aw  87-722  

87 th Co ng res s, H.R . 12577 

Se ptem be r 28. 1962
AX ACT To place authority  over the trus t powers of nat ional hanks In the  Comptroller 

of the  Currency.
Jle  it  en ac ted tip th e S en ate  an d Ho uxc o f ll ep re xc nta ti re x o f th e  Uni ted  Stat e*  

o f Amer ica in Congr cxx  axxeinblcd , T h a t (a ) th e  Com pt ro ller  of  th e  Cur re nc y 
sh all  he au th or iz ed  an d em po wered  to g ra n t by s|>ecinl iier m it to  ua tiou nl  ha nk s 
ap pl yi ng  th er ef or , whe n no t in co nt ra ve nt io n of  S ta te  or loc al law, th e ri gh t to 
ac t as tr ust ee , ex ec ut or , adm in is tr a to r,  re g is tr a r of  s to ck s an d lxm ds,  g uard ia n  of 
est a te s,  as sign ee , re ce iv er , co m m itt ee  of  est a te s o f lu na tics , o r in an y o th er 
fidu ci ar y capac ity  in  which  S ta te  hunks, tr u s t co mpa nies , or  o th er co rp or at io ns 
which  com e in to  com]>etition w ith  nat io nal  ha nk s a re  per m it te d  to  net  unde r th e 
la w s o f t he  S ta te  in  w hich  the  nat io nal  h an k is  lo ca ted.

(h i W he ne ve r th e la w s of  stn-h S ta te  au th ori ze  or pe rm it  th e  ex er ci se  of  an y 
o r al l of  th e  for eg oing  po w er s by  S ta te  ha nk s, tr u s t co mpa nies , o r o th er co rp ora ­
tion s which  co mpe te  w ith nat io na l ha nk s, th e gra n ti ng  to  an d th e ex er ci se  of  
su ch  p ow er s by  n at io nal  h an ks  sha ll  no t he deem ed  to  be in co nt ra ven tion o f S ta te  
o r l oc al law  w ithi n th e m ea ni ng  of t h is  A ct.

(c ) N at io na l ha nk s ex er ci sing  an y or al l o f  th e po wers en um er at in g  in th is  
se ct ion sh al l se gr eg at e al l as se ts  he ld  in an y fidu ci ar y ca pac ity  from  th e ge ne ra l 
as se ts  o f th e ba nk  an d sh al l ke ep  a se para te  s e t of hooks an d re co rd s sh ow ing in 
pro per  det ai l al l tr ansa cti ons enga ge d in under au th o ri ty  of  th is  sect ion.  Th e 
S ta te  h an ki ng  a u th o ri ti es ma y ha ve  acc es s to  re port s of  e xam in at io n mad e by th e 
Com pt ro lle r of  th e Cur re nc y in so fa r as su ch  re po rt s re la te  to  th e tr u s t depart ­
m en t of  suc h ha nk , hu t not hi ng  in  th is  Act sh al l he  co ns true d as au th ori zi ng th e 
S ta te  h an ki ng  a u th o ri ti es to  e xm ai ne  th e boo ks,  re co rd s,  an d as se ts  o f su ch  ha nk .

(d l No na tion al  ha nk  sh al l rece ive in it s tr u s t dep ar tm en t de po si ts  of  cu rr ent 
fu nds su bjec t to  che ck  o r th e  d ep os it of checks , d ra ft s,  bi lls  of  e xc ha ng e,  or  o th er 
item s fo r co lle cti on  o r ex ch an ge  pu rpos es . Fun ds de ixisi ted  or  he ld in  tr u s t by 
th e ba nk  a w ait in g  inv es tm en t s hall  lie ca rr ie d in a se para te  a cc ou nt  an d sh al l uo t 
la* used  by th e ba nk  in  th e co nd uc t of  it s bu sine ss  un le ss  it  sh al l fir st se t as id e 
in th e tr u s t dep art m ent Uni ted S ta te s bo nd s o r o th er se cu ri ti es  ap pr ov ed  by th e 
Com pt ro lle r o f th e Cur re nc y.

(e ) In  tli e ev en t of  th e fa il u re  of  su ch  ha nk  th e ow ne rs  of  th e fu nds  he ld  in 
trust fo r in ve stm en t sh al l ha ve  a  lien on  th e bo nd s or o th er s ecuri ti es so  se t at m rt  
in ad dit io n to  the ir  claim  ag ai ns t th e e st a te  of  th e ha nk .

(f ) W he ne ve r th e la w s of a S ta te  re quir e co rp ora tions ac ting in a fidu ciary 
ca pac ity  to  de po si t se cu ri ti es  w ith th e S ta te  au th o ri ti es fo r th e pr ot ec tion  of
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private or court tru sts , n ational banks so acting sha ll be requi red Io make similar  
deposits and securities so deposited shall la* held for the protection  of private 
or court trusts , a s provided b,v the Sta te law. National  banks in such cases  shall 
not be required to execute the bond usual ly required of individuals  if Slate 
coriMiralions under  similar circumstances  ar e exempt from this  requirement. Na­
tional banks shall have power to execute such bond when so required by the laws 
of the  State.

(g) In any case in which the laws of a Sta te require tha t a corporat ion acting 
as trustee,  executor, adm inis trator, or  in any  capa city  sjiccifled in this  section, 
shall take  an  oath or make an affidavit, the president,  vice president, cashie r, or 
tru st officer of such national  bunk may tak e the necessa ry oath or execute tile 
necessa ry affidavit.

(h)  It  sha ll be unlawful for any nationa l banking  association to lend any 
officer, director, or employee any funds held in tru st under the powers  con ferred 
by this  section. Any officer, di rector, or employee making such loan, o r to whom 
such loan is made, may be fined not more than  $5,000, or imprisoned not more 
than  five years , or may lie both fined and imprisoned, in  the discretion  of the 
eourt.

(1) In pa ssing upon app lications for permission to exercise the powers enumer­
ate d in this section, the Comptroller of the Currency may t ake  into considera tion 
the amount of cap ital  and surp lus of the  applying bank, whether or not  such 
capit al and surplu s Is sufficient under the circu mstances  of the ease, the  needs of 
the community to be served,  and any other fac ts and  circum stances that  seem 
to him proper, and may grant or refuse  the appl icat ion according ly: Provided,  
That no perm it shall  lie i ssued  to any nat ional banking  association having a 
capi tal and  surp lus less limn the capi tal and surplu s required by Sta te law of 
Sta te banks, tru st  companies, and corporations exerci sing such powers,

(j ) Any national  banking assoc iation desiring to sur ren der  i ts right  to exerc ise 
tlie powers granted und er thia section, in o rder  to relieve  itsel f of the necessity 
of complying with tlie requirements  of this  section, or to have retu rned to it any 
secu rities which it limy have deposited with the Sta te author itie s for the protec- 
ion of priv ate  or court  tru sts , or for any oth er purpose, may tile with the  Comp­
tro ller of t he  Currency a certif ied copy of a resolution of its hoard of directors 
signifying such desire. Upon receipt of such resolution,  the  Comptroller of the 
Currency, a fter  sat isfy ing himself th at  such bank has  been relieved in accordance 
with Sta te law of all duties as  trustee,  executor adm inis trator, registr ar  of 
stocks  an d bonds, gua rdian of estates , assignee, receiver, committee of est ate s o f 
luna tics  or ot her fiduciary,  t inder co urt, priva te, or o ther appoin tmen ts previously 
accepted u nde r au tho rity of this section, may, in  his d iscre tion. Issue to such bank 
a certi ficate  cert ifying tha t such bank is no longer authorized to exerci se the  
powers granted by thi s section. Upon the issuance of such a certi ficate  by the  
Comptroller  of the  Currency, such hank (T) sha ll no longer lie subject to the 
provisions  of lids  section or  the regulations of the Comptroller  of tin- Cur rency  
made pursuant there to, 121 shall  he entit led to have retu rned to it any securities 
which it may have deposited with  the Sla te autho rit ies  for tlie protection of 
priv ae or court  trusts , and (3) shall not exercise thereafte r any of tlie powers 
granted by this  section without first apply ing for  and  o btain ing a new permit to 
exercise  such powers pursuant to th e provisions  of th is section. Tile Comptroller  
of the Currency is authorized  ami empowered to  prom ulgate such regu lations as 
he may deem necessa ry to enforce compliance with  the provisions of this  section 
and the p roper exercise of the powers g ranted there in.

Sec. 2. Nothing contained in this  Act shal l be deemed to affect or curta il the 
righ t of any national bank to a ct in fiduciary capacit ies under a perm it gran ted 
before the date  of enactment of this Act by the Board of Governors of the Federal 
Reserve System, nor Io affect the valid ity of any transactio ns entered into at any 
time  by any naliona l hank  pur suant to such permit.  On and af te r the date of 
enac tmen t of th is Act the exercise  of fiduciary powers  by nat ional hanks shal l lie 
subject to the  provisions of this Act and the requ irem ents  of regu lations issued 
by the Comptroller  of the Currency pursu ant to the author ity  gran ted by this  
Act.

Sec. 3. Subsection (It) of section 11 of the Federal  Reserve Act (12 U'.S.C. 
248(k )) is repealed.

Sec. 4. Pa rag rap h (2) of subsection (a) of sec tion 584 of tlie Int ern al Revenue 
Code of 1954 Is amended liy inse rting  "or the  Comptroller  of the Currency" im­
mediate ly af te r “the Board  of Governors of the Federal  Reserve  System".
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Sec. 5. Section 581 of the  I nte rna l Revenue Code of 1954 is amended by str iking 

out "section 11 (k) of the Federal Reserve Act (38 Stat . 262; 12 I'.S.C. 24 8(k) )" , 
and inse rting in lieu thereof “au tho rity  o f  the  Comptroller  of the Currency".

Approved September 28.1962.

SEC . S84. COMMON TR UST FU NDS.

[Sec. 58 4(a) ]
< a ) Definitions.—For purposes of th is sub title,  t he term "common t ru st  fun d" 

means a fund maintained  by a bank—
(1) exclusively for the collective inves tmen t and reinvestment of moneys 

cont ributed thereto by t he bank in its capac ity as  a trus tee, executor,  admin­
ist rator,  or gua rd ian; and

(2) in conformity  with the rules and regula tions, prevailing from time 
to time, of the Board of Governors  of the  Federal Reserve System or the 
Comptroller of the Currency per tainin g to t he  collective investm ent of tru st 
funds by nationnl banks.

Sourc e:  Sec. 1 69 (a ),

A m en dm en ts :
P.L.  ST-72 2, 8 4____

1939 Code, su bst an ti al ly  un ch an ge d.
Sec. as

am en de d ef fe ct iv e:
9 -2 8 -6 2

p  L  g-_-2 2  5 4 .
Am end ed See. 0 8 4 (a )( 2 )  by In se rt in g “or 

Co mp tro ller of  th e C ur re nc y"  Im med ia te ly  
a ft e r " th e  Boa rd  of Gov erno rs of the Fed ­
er al  Res er ve  Sy stem ".

[Sec. 584(b )]
(b) Taxation of Common Trust F unds.—A common trus t fund shal l not be 

subject to taxa tion under this  ch apter and for purposes of this  c hap ter shall  not 
be considered a co rporation.

Sourc e:  Sec . 169(b ),  1939 Code, su bst an ti al ly  un ch an ge d.

(T ec hn ic al  in fo rm at io n re lease.  In te rn a l Re venu e Se rv ice , Pu bl ic  In fo rm at io n Divisio n, 
Feb ru ar y  7, 1964)

United Sta tes Int ern al Revenue Service announced today tha t the  following 
revenue ruling will appear in Intern al Revenue Bullet in No. 3964-8, dated 
Febru ary  24,1964.

“Rev. Rul. 64-59
"A fund main tained by a bajtk exclusively for the  collective investment and 

reinvestment of moneys cont ributed thereto by the bank in its capacity as man­
aging  agent in accordance with  sec tions 9.11 g) and 9.1 8(a) (3) of Title 12 o f the 
Code of Fed era l Regula tions, as  amended February 5. 1964. will qual ify as a 
•common t ru st  fun d- within  the  m eaning o f section 584 of the  Intern al Revenue 
Code o f 1954, p rovided  cert ain conditions ar e met."

Advice h as been requested whether a fund maintained by a bank exclusively 
for the collective investm ent and reinvestment of moneys contr ibuted thereto 
by the bank in its capac ity as managing agen t in a ccordance  with section 9 .1(g)  
and 9.1 8(a)(3) of titl e 12 of the Code of Federal Regulat ions, as  amended 
February 5, 1964, will qualify  as a "common tru st fund" within the  meaning  
of section 584 of the Inte rna l Revenue Code of 1954.

Section 9.18(a)  (3) of t itle 12 provides tha t where not in contravention of local 
law. funds held by a nationnl bnnk a s fiduciary may t>c invested collectively in a 
common tru st fund, main taine d by the  bank exclusively for the  collective 
investm ent and reinvestment of moneys con tributed thereto by the  bank  in its 
capa city as managing agent under a managing agency agreemen t expressly 
provid ing that  such moneys are received by the  bank in trust.

Section 9.1(g) provides that  “manag ing age nt” means the  fiduc iary rela tion ­
ship assumed by a bank upon the crea tion of an accou nt so enti tled which con­
fers  investm ent discretion  on the  bank and imposes niton i t the fiduciary respon­
sibi litie s imposed upon trustees  tinder will and deed.
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Section 584(b)  of the  code provides tha t a common tru st  fund shall not la* 
subject to taxatio n under cha pter 1 and for  purposes of this  cha pte r shall not 
be considered a  corporation.

Section 584 (a) of t il e  code provides, in iwirt, tha t the  term “common tru st 
fund" means a fund  main tained by a bank (1) exclusively for the  collective 
investm ent and reinvestment of moneys cont ributed thereto by the bunk in its 
capacity ns a trus tee, executor, adm inistrato r, or guard ian : and (2) in con­
form ity with the rules and regula tions , prevailing from time  to time of the 
Comptro ller of the Currency per tain ing  to the  collective inves tmen t of trust 
funds by nat iona l banks.

Section 1.584-1 (b) of the income tax  regu lations  provides, in part, tha t two 
conditions must be satisfied by a fund  main taine d by a bank la-fore such fund 
may be designated as a “common tru st fund .” The first condition is that  such 
fund must be mainta ined  by a bank exclusively for  the collective investment and 
reinvestment of moneys cont ributed thereto iiy the bank, whether acting alone 
or in conjunction with  one or  more cofiduciar ies, solely in its  capacity (i)  as a 
trustee o f a trus t crea ted by will, deed, agreem ent, dec larat ion of tru st,  or order 
of court, (11) as an executor of  the  will of, or as  an adm inistrato r of the  e stat e 
of, a deceased person, or (iii ) ns a gua rdia n (by whatever name known under 
local law) of the estate  of an infa nt, of an incompetent individual,  or of an 
absent individual.  The second condition is th at  the fund must be m ainta ined in 
conformity with  the rules  and regulations, prevailing from time to time, with 
respec t to periods af te r September 27, 1902, of the  Comptroller of the  Currency, 
pertaining to the collective investm ent of t rns t fun ds by national bauks, whe ther  
or not the bank maintain ing such fund is a nationa l bank or  a member of the  
Federal Reserve  System.

Thus, it is concluded that  moneys received by a bank in its capacity as  man­
aging ng en t as defined in section 9.1(g ) of titl e 12, unde r a managing agency 
agreem ent expressly providing  tha t such moneys are received by the  bank iu 
trust, when placed In a common fund with  oth er similar  funds, will be con­
tributed to the common fund by the bank iu its capac ity as  “trustee" as  that  
word is used in section 584 of the Code.

Accordingly, it is held tha t a fund maintained by a bank, exclusively for the 
collective Investment and reinvestment of moneys cont ributed thereto by the 
tank , in its capacity ns managing agent , in accordance with  sections 9.1(g ) and 
9.1 8(a) (3) of titl e 12 of the Code of Fed era l Regulat ions, as amended, will 
quali fy ns a “common trus t fund” with in the meaning of section 584 of the code, 
provided the  fund is opera ted in conformity  with  the rules and regulations, 
prevailing  from time  to time, of the  Comptroller  of the Currency per tain ing to 
the collective investment of trust fund s by national  tanks.

BOARD OK GOVERNORS OF THE FEDERAL RESERVE SYSTEM

TRUST POWERS OF NATIONAL BANKS 

REGULATION F 

(12 CFR 20 0)

As amended eff ec tiv e May 18, 19(11

Section 20(1.17—Comm on  T rust F unds

(a ) In general .— (1) Funds received or held by a nationa l ta nk  as fiduciary 
may be Invested collectively in any Common Tr us t Fund establ ished  and main­
tained  in accordance with the provis ions of this section whenever the  laws of 
the Sta te in which the national bank is located author ize  or perm it such inves t­
ments by Sta te banks, tru st companies, or other corporat ions which compete 
with  nationa l banks : Provided, however, Th at funds shall  not be invested  in a 
Common Trus t Fund of the  type provided for  in paragraph  (d) of this  section 
unless  such investments  are  specifically authorized by the  Sta te sta tutes.

(2) As used in this  pa rt the term "Common Tru st Fund " means a fund 
main taine d by a nation al hank exclusively for the collective inves tmen t and
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reinvestment of moneys contributed  thereto  by the  bank in its capa city  as 
trus tee,  executor , ad minis tra tor , or guard ian .1

(3) The purpose  of this section is to perm it the use of Common Trus t Funds, 
as defined in section AS4 of the Internal Revenue Code, for  the investm ent of 
funds held for true fiduciary  purp oses ; a nd the operation of such Common Trust 
Funds as inves tment tru sts  for othe r tha n str ict ly fiduciary purposes is hereby 
prohibited. No hank  a dministe ring  a  Common Trus t Fund  sh all issue any docu­
ment evidencing a direct or indirect inte res t in such Common Trus t Fund  in any 
form which purports  to be negot iable or assignable. The trus t investment  
commit tee of a bank operating a Common Tr us t Fund  shall  not permit  any 
funds of any trus t to be invested in a Common T rust Fund  if it has  reaso n to 
believe that  such trus t was not crea ted or is not being used for bona fide fidu­
ciar y purposes. A bank administering a Common Trus t Fund shal l not, in 
solicit ing business  or otherwise , publish or make represe ntat ions which are  
incons isten t with this  paragraph or the other provisions of this  p ar t and, subject  
to  the applicable requi rements of the laws  of any State, shal l not adv ert ise  or 
publicize  the earn ings  realized on any Common T rust  Fund  or the value of the 
ass ets  thereof.

(4) Common Trus t Funds administered  und er thi s section sha ll be subject  to 
the  following requirem ents :

(i)  Assets in a  Common T rust Fund s hal l be considered as assets held by 
the bank as  fid uci ary ;

(ii)  A Inink adminis tering a Common T rust Fund shal l not  inves t any of 
its own funds in such Common Trus t Fund and if a bank, because of a 
credito r rela tionship  or  any o ther  reason, acqu ires any inte res t in a  pa rtic ipa ­
tion in a Common Trus t Fund under its adm inistration the part icipation 
sha ll be withdraw n on the  first date on which such withdrawa l can be 
effected in accordance wi th the provisions of this  sec tion;

(iii ) A bank adminis tering a Common Trus t Fund  shall  not have any 
in te re st 5 in the assets held in such Common T rust Fund, other than in its 
capacity as fiduciary, except to the extent  permitted for a tempora ry period 
as  provided in subdivis ion (ii)  of th is subparagraph .

(ft) Common Tr us t Funds for investment of small amounts.—Subject to all 
other provisions o f this  pa rt  excep t p ara gra phs  (c) and (d) of this  section, cash 
balances received or held by a bank in its capacity as trustee,  executor, admin­
istr ato r, or gua rdia n, which the  bank considers to be indiv idually too small to be 
invested  separa tely  to a dvantag e may be invested, with Lhe approval of the tru st 
investment committee, in par ticipat ions in a Common Tr us t Fund, provided the 
tota l investment of the funds of any one tr ust  in one or more such Common Tru st 
Funds  sha ll not exceed $1,200.

(c) Common Tr us t Funds for general  investment.—Subject to all other pro­
visions of Ibis p ar t except par agr aph s (6) and (d) of th is sect ion, funds received 
or held by a bank in i ts capacity as trus tee,  executor,  a dministrato r, or gua rdian 
may be invested in par ticipations  in a Common Trus t Fund  administered  pu r­
suan t to the provis ions of this paragraph . All par tici pat ions in such a Common 
Trus t Fund shall  be on the basis  o f a  propor tionate inte res t in all of the asse ts 
of the  Common Trus t Fund.

(1) Common Tru st I'und  to be operated under wri tten  plan.—Each 
Common Tr us t Fund administered by a bank shall he estab lished and 
maintain ed in accordance with a wr itten  plan (refer red  to herein  as  the 
Plan) approved by a resolu tion of the  ban k's board of d irec tors  and approved 
in writ ing by competent legal counsel. The Plan shall  provide th at  the 
Common Tr us t Fund sha ll be adm inistered  in conform ity with the rule s and 
regula tions, prevailing from time to time, of the  B oard of Governors of the 
Fed era l Reserve System per tain ing to the  collective investm ent of tru st funds 
by nationa l banks, and shall  contain full and deta iled  provisions not in­
consistent with the provisions of such rules and regu lations a s to the m anner 
in which the Common Trust  I’und is to be operated,  includ ing provisions

' As use d in th is  p a rt  th e te rm  "g uard ia n" m ea ns  gu ar di an  o r co m m itt ee  of  th e  e s ta te  of 
an  In fa nt,  In co mpe tent , o r ab se nt ee , by w hat ev er  name kn ow n In th e S ta te  In which  a 
p art ic u la r na tlon nl  ha nk  ts located.

8 A ba uk  sh al l not he deem ed to ha ve  an  In te re st  In as se ts  In which  co lle ct ive In ve stm en ts  
ar e  ma de  mere ly becaus e of th e fa ct  th a t th e ba nk  ow ns  In It s own  ri ght o th er  sto ck s,  or  
bond s o r o th er  ob liga tion s of  a pe rson , firm,  o r co rp or at io n, th e  stoc ks  or  bo nd s or  o th er  
ob liga tion s of wh ich  ar e am on g th e as se ts  o f a Comm on T ru s t Fu nd .
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rela ting  to the Investm ent powers of the hank with respect to the Common Trust Fund. the allocation of income, profits  and losses, the term s and conditions governing the  admission  or  withdrawa l of par ticipat ions in the Common Trus t Fund, the  audi ting  and settl eme nt of accounts of the bank with respec t to the Common Tru st Fund, the basis  and method of valuing assets in the Common Trust Fund, the  basis upon which the Common Trust Fund may be terminated, and such other matters as  may be necessary to define c learly  the rights of partic ipants  in the  Common Trust Fund. A copy of the Plan  shall  be avai lable  at  the principal office of the bank for inspection, durin g all banking  hours, to any person having an interest in a trust any funds of which are invested in a par ticipat ion in the Common Trust Fun d: and upon reasonable request a copy of the  Plan  shall be furnish ed to such person.
(2) Trux t inrex linen t committee Io approve partic ipation.— No funds of  a trust shall he invested  in a part icipation in a Common Trus t Fund without the approval of the tru st investment committee. Before perm ittin g any funds of any trust to be invested in a IMirticipation in a Common Trust  Fund, the tru st investm ent committee shall review the inves tments com­pris ing the  Common Tru st Fu nd : and, if it finds that  any such investment is one in which funds of such tru st might not lawful ly be invested  at  that time, funds of such tru st shall  not he invested  in a part icipation in such Common Tru st Fund
At th e time of making the first investment  of funds of  a tru st in any Com­mon Tr us t Fund, the bank shall  send a notice of such investm ent to each Itersou to whom a regu lar periodic accounting ordinar ily would be rendered , except that  such notices need not lx> sent to a court unless requ ired by the cour t, and except that  such notices  need not be sent where the trust, ins tru­ment specifically authorizes investments  in Common Tru st Funds.(S) Com mon Trt tx t fu n d  Io he audited  annually . (i) A bank adm inister­ing a Common Trus t Fund shall,  at  least  once dur ing each |ieriod of 12 months, cause an aud it to be made of the Common Tru st Fund by aud itors responsible only to the board of dire ctors of the bank. The report of such audit shall include a list of the investments  comprising the Common Trust Fund at the time of the audit  which shall  show the  valua tion placet! on each  item on such list by the  trus t investment committee of the hank as o f the date of the aud it, a statement of purchases, sales and any oth er invest­ment changes and of income and disbursements since the las t audit, and app ropriate comments  ns to any investments in defa ult as to paym ent o f principal or interest. The reasonable  expenses of any such audit made by indepemlent public accoun tant s may be charged to the Common 'Prust Fumi.(ii)  The bank shall , withou t charge , send a copy of the latest  repor t of such audit annually  to each person to whom a regular periodic accoun ting of the tru sts  par ticipat ing  in the  Common Trust  Fund ordinari ly would be rendered  or shall  send advice  to each such person annually that the  report is available  and  tha t a copy will be furnished without charge upon request. Except as may lx? required by the  applicable laws of any State , the  bank shall  not. publish or auth orize the  publication of any such report or the information contained there in and each copy furnished  to any person as herein provided must bear a sta tem ent  to the  effect tha t the publication of such copy or the  inform ation  conta ined therein is unauthorized.(4) I'ttluc of axxetx to be determined  periodically.—Not less frequently than once dur ing each period  of three months the  trust investment com­mittee of a bank adminis tering a Common Tru st Fun d shall determine  the value of the asse ts in the  Common Trust Fund as  of the date s which the Plan provides  for th e va luation of asse ts. No parti cipatio n shall be adm itted  to or withdraw n from the  Common Trust Fund except ti l on the  basis  of such valua tion ami (ii)  as  of such a valuation  date. A reasonable  period, not. to exceed 7 days, following each valuation  date may be used to make the computations necessary to dete rmine the value  of the  Fund and of the par ticipat ions therein. No parti cipatio n shall  be aduii tted to o r withdrawn from the Common Trust  Fund unless a wr itte n request  for  o r notice of in­tention of taking such action shall  have tx*en entered in the records  of the bank and approved by the tru st  investment committee, or or before  the valua tion date. No such request or notice may he canceled or counter­manded af te r the valuation date.

(5) Mixeellancoux limitalionx.— (1) No fu nds of any t rus t shall be in vest ml in a par ticipat ion in a Common T rust  Fund if such investment would resul t in such tru st  having invested in the  aggregate in the Common Trus t Fund
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nn amount in excess of 10 jiereent of the value of ihe assets of the Common 
Trust Fund a t the  time of investment, n s determined by the tru st  investment 
.committee, or  the  sum of .$100,000. whichever is less. If  th e bank administer s 
more than  one Common Trust Fund  und er this subsection. no investment 
shall  be made which would cause any one trus t to have  invested in the 
aggregate in all such Common T rust Funds an amount in excess of the sum 
of $100,000; and, if the bank adm inis ters  Funds under par agraph s to) and 
(d)  of this  section, no investment shall lie made which would cause  any one 
tru st to hav e invested in the  aggregate in all such Funds an amount in 
excess of the  sum of $100,000. In applying the limitat ions contained in this  
paragraph , if two or more t ru sts  are crea ted by the  same set tlor or set tlor s 
and as much as one-ha lf of the  income or principal or both of each tru st is 
payable or applicable  to tile use of the same person or persons, such tru sts  
shall  be considered as  one.

(ii ) No investment for a Common T rust Fund shal l be made in stocks, 
or Isolds or othe r obliga tions of any one person, firm or  corporation which 
would cause the  to tal amount of investment in s tocks, or lionds or other obli­
gatio ns issued or guaranteed by such person, firm, or corporation to exceed 
10 perc ent of the  value of the  Common Trust  Fund, as determined  by the 
tru st investment, committee, provided that  this  limi tation shall  not apply 
to investments in obligat ions of the United Sta tes or for the payment of the 
princ ipal and inte res t of which the fai th and cre dit  of the United States 
sha ll be pledged.

(ii i) No investment for  a Common Tr us t Fund shall be made in any one 
class of shares of stock of any one corporation which would cause  the  total 
number of such shares held by the  Common T rust  Fund to exceed 5 perceut. 
of the number of such sha res  outs tand ing.  If the  bank adm inis ters  more 
tha n one Common Tr us t Fund no investment  shal l lie made which would 
cause the  aggregate investment  for all such Common Trus t Funds in sha res  
of stock of any one corporation to exceed such limitation .

(iv) Any bank adminis tering a Common Trust Fund shall have  the 
responsibi lity of maintainin g in cash and r eadi ly marketa ble secur ities  ’ such 
par t of the assets  of the Common Tru st Fund ns shall lie deemed by the 
Bank to lie necessary to provide adeq uate ly for  the needs of iiiirti cipating 
tru sts  and to prevent inequ ities between such trusts . In any event, prio r 
to any admiss ions to o r with draw als from a Common Tru st Fund, the  trus t 
investment commit tee shal l determine  wha te percentage of the  value  of 
the assets of a Common Trus t Fund is conqiosed of cash and readi ly marke t­
able securi ties: and if such commit tee determines that , af te r effecting the 
admissions and withdrawals  which are  to lie made pursuant to notice given 
as required in subparagraph  (4) of this  paragraph , less than  -40 percent of 
tile value of the remaining assets of the Common Trust Fund would be 
conqHised of cash and readily marketable securities, no admissions  to or 
withdrawals from the Common Trust Fund shall lie iiermi tted as of the 
valua tion date uihui which such dete rmination  is made, except (hat rata ble  
dis tribution upon ail par ticipations  is not prohibited.

Hi) l)i*trikutir»i u/tun irHIiilnural nf iiurlicipatlOH. When par ticipations  
are  with draw n from a Common Trus t Fund dis tributio ns may lie made in 
cash or ratably in kind, or  pa rtly  in cash and p art ly rat ably in kind, provided 
that  all d istr ibu tion s as of any one evalu ation  d ale  shall lie made on tile same 
basis. Before any dist ribu tion  in cash is made, the trust investment com­
mittee  shall determ ine whe ther  any investm ent remaining in the Com­
mon Trust  Fund would lie unlawful for  one or more i a rtie ipa ting tru sts  
if funds of such tru sts were being invested  a t Hint lime: and no distribut ion 
shall lie made in cash unti l any such unlawful investment shall have been 
eliminated from the Common Tru st Fund  either through sale, dis trib ution 
in kind, or  segregation as provided in subiatragrap h (7) of thi s paragraph .

(7) Sii/rct/n timi nf In mln ifi ili i.— l t  for tiny reason  an investment is with ­
drawn in kind from a Common Trust  Fund for the benefit of all tru sts  
part icipation in the Common Trust Fund at the time of such withdraw al 
and su ch  investment is not dist ribu ted  rat ably in k ind it shall  lie segregated 
and administered  or realized upon for the  la-nettl ra ta ' ly of all tru sts  pa r­
ticip ating  in the Common Trus t Fund at the time of withdrawal.

•A  re ad ily m ar ke ta bl e se cu ri ty  w ithi n th e m ea ni ng  of  Hits  se ct ion mea ns  a se cu ri ty  
w hich  is a di re ct  ob liga tion  o f tile f a t te d  S ta te s or  wh ich Is th e sn hl ce t of  f re qu en t de al in gs  
In read y m ar ke ts  w ith such  fr eq ue nt  quota tions of  pr ice ns  to  ma ke  (m  th e pr ice easil y 
an d de fin ite ly  as ce rt a in able  an d (ti) th e se cu ri ty  It se lf  easy  to  real ize up on  hr  sa le  a t an v tim e.
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(S) Management of Common Tru st Fund unit fecs.—\  nat ional bank ad­ministering a Common Trus t Fund shal l have the exclusive management there of and shall  not charge  a fee fo r the managem ent of  the Common Trus t Fund, or receive, either from the  Common Tru st Fund or from an.v trusts  the funds of which are  invested in par ticipations  therein, any additional fees, commissions, or compensations of any  kind by reason of such par tici ­pation . Tlte bank shal l not pay a fee, commission, or compensation out  of tile Common Trus t Fund for management. Nothing in this  subp arag raph  shal l be cons trued  as prohibi ting a bank from reimbursing itse lf out of a Common Trus t Fund for such reasonable  expenses incurred by it in the adm inis trat ion  thereof as would have been chargeable to the  respective par tici pat ing  tru sts  if incu rred  in the  sep ara te adm inis trat ion of such par­ticipating tru sts .
(9) Effect of  mistakes.—No m istake made in good f aith  and in the exer­cise of due care in connection with the adm inis trat ion  of a Common Tru st Fund shal l be deemed to be a violation of this  pa rt if promptly af ter the discovery  of the mistake the bank take s whatever action may be pra cticable in the circumstances  to remedy the mistake.

(<i) Common Trus t Funds composed principally of mortgages (Mortgage In­vestm ent Fun ds) .—Subjec t to all  oth er provisions of th is part except [taragraphs (b) and (c) of this section,’ funds received or  held by a bank in its capacity as trus tee,  execu tor, adm inis trator, or gua rdia n may lie inves ted in par ticipations  in a Common Tru st Fund administered  pur suant to the provisions of this para­graph  (re ferred to in this  par agr aph  as a "Mor tgage Investm ent Fund ”). All admiss ions and withdrawals  of par tici pat ions in a Mortgage Investm ent Fund shal l be made on the basis of the  actual  amount invested by each par ticipan t, and, except in final liquidation  of a Mortgage Investment Fund, par ticipan ts therein shall  not have an inte res t in reserves accumulated or enhancement in the value of assets, except such as  may be dis trib utable  as income.
(1) Mortgage Investm ent  F und  to tie operated under wri tten  plan.— Each Mortgage Investment Fund  shal l be subject to the provisions of paragraph  (c )( 1) of th is section.
(2) Trus t investment com mit tee to approve  participation.— (i)  No funds of a  tr us t shall  be invested  in a par tici pat ion  in a Mortgage Investm ent Fund  without the approval  o f t he  t ru st  investment committee. Before  permitting any funds of any trust  to be invested in a par ticipat ion in a Mortgage Invest­ment Fund, the  t ru st  inves tmen t commit tee shall review the asse ts compris­ing the Mortgage Investment Fu nd ; and. if it  finds that  th e condition of the Mortgage Investment Fund  is such th at  the funds of such tru st  might not lawfully be invested in a par ticipat ion therein  a t tha t time, or th at  such investment, would be cont rary to the provis ions of this paragraph , funds of such t ru st  sha ll no t be so invested.
tii ) At the  t ime of m aking t he first inves tmen t o f funds of a tru st  in any Mortgage Investment Fund, the  bank shall  send a notice of  such investments to each person  to whom a reg ula r periodic accounting ord inarily  would la- rendered, except that  such notices need not  be sent  to a court unless requ ired by the court , and except th at  such notices  need not be sent where  the  tru st ins trument specifically author izes investments in Mortgage Inves tmen t Funds.
(3) Mortgage Investm ent  Fund to he audi ted annually.—Each Mortgage Inve stment Fund shal l be su bject to the provisions of par agr aph  (c) (3) of thi s section.
(4) Value of  assets  to be determined  periodically^— ( i) Not less frequently  than once dur ing  each period  of thr ee months the tru st  investment com­mittee of a bank adminis tering a Mortgage Investment Fund shall  determ ine the value  of the asse ts in the Mortgage Inves tmen t Fund as of the date s which the Plan provides  for  the  valuation  of assets.  No part icipa tion shal l be admitted to or  with draw n from the Mortgage Inves tmen t Fund except as  of such a valuation  date. A reasonable  lx-riod, not to exceed 7 days, following  each valua tion date may be used to make the  computations necessary to determine  the  value  of the  Fund and of the  iwirticipations there in. No par tic ipa tion shall be admitted to or  with draw n from the Mortgage Investment Fund unless, on the basis  of such valua tion, the value of the  asset s of the  Mortgage Inves tmen t Fund, exclusive of acc rued income, is at  least equal to the amount of the  outstan ding par ticipation s. No pnr-

*Note. however, t ha t c ertain provisions of parag raph  (c) of th is section are Incorporated In th is paragrap h (d) by reference.
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ticipation shall  l>e a dmitted to or withdrawn from the Mortgage Investm ent 
Fund unless a wr itte n request for  or notice  of inten tion of tak ing  such 
action  shal l have  been entered  in the  records of the  bank  and  approved  by 
the trus t investment committee, on or before  the valuation  date . No such 
request or notice may be canceled  or  countermanded af te r the  valua tion 
date.

(ii ) The real  est ate  secur ing each obliga tion conta ined in a Mortgage 
Investm ent Fund and any r eal es tat e contained  in the  Mortgage Investm ent 
Fund  sha ll be appraised at  least once every three  yea rs by two persons, 
one of whom shall  not  have par tic ipa ted  in the las t preced ing appra isa l of 
the pa rti cu lar prop erty  for the purposes o f the  M ortgage  Investm ent Fund. 
Such persons shall  be appointed by the  bank’s board of director s and shall,  
in the  opinion of t he  board,  be fam iliar with  real  es ta te  values in the  vic inity 
in which any such rea l est ate  is situa ted  and qualified  to make such ap- 
praisal s. The persons appointed  sha ll actual ly inspec t such rea l es tat e 
and sha ll so cer tify  in a wri tten  cert ifica te of app raisal , which sha ll be 
filed and preserv ed in the  bank ’s records.

(ii i) The trus t investment commit tee shall  require more frequent  ap­
pra isa ls of all prop ertie s or any particu lar  proper ty if such action is  deemed 
by the committee to  be necessary to enable it properly to discharge  the du ties 
imposed upon i t by th is p aragraph.

(5) JfteccZtowcowa limi tations.—  (i)  No fun ds of any trus t shal l be in­
vested in a par ticipat ion  in a Mortgage Investm ent Fund if such investment 
would result  in such trus t having invested in the aggregate in the  Mortgage 
Inve stment Fun d an  a mount in excess of th e sum of $1,200 or 2 percent  of the  
amount of the  outstan ding par tic ipa tions in the Mortgage Invesment Fund, 
whichever is grea ter  at  the time  of investment , or in any even t in excess 
of the sum of $10,000. If  the bank  adm inis ters  more than one Mortgage 
Inve stment Fund, no investment shal l be made which would cause any one 
tru st  to have invested  in the aggregate in all such Mortgage Investment 
Funds an amo unt  in excess o f the sum of $10,000; and, if the bank  admin­
iste rs Fun ds under both paragr aph s (c) and  (<Z) of this section, no invest­
ment  sha ll be made which would cause any one trus t to h ave invested  in the 
aggregate  in a ll such Funds an amount in excess of the  stun of $50,000. In  
applying the  limitat ions conta ined in thi s paragraph , if two or more tru sts  
are created by the  same set tlo r or set tlo rs and as much as  one-half of the 
income or princ ipal or both of each trus t is payable or applicable to the 
use of the  same person or persons, such trus t shal l be considered as  one.

(ii)  No investment for  a Mortgage Investm ent Fun d shall  be made iu 
obliga tions  of any one person, firm, or corimration which would cause the 
total amount of investment in obliga tions  issued or gua ran teed by such per­
son, firm, or corporation to exceed 10 percen t of th e amount  of the  outstan ding 
par ticipat ions in the  Mortgage Investm ent Fund , provided th at  thi s limi ta­
tion shal l n ot apply to investments  in obligations of  the United Sta tes  o r for 
the payment of the  princ ipa l and int ere st of w hich t he fa ith  an d c red it of the 
United  S tates shal l be pledged.

(ii i) The unpa id balance of any  obligation  secured by rea l est ate  in 
which the  funds of a Mortgage Investm ent Fun d ar e inves ted shal l not 
exceed $10,000 on the  date of the  investment therein unless the aggregate 
a m o u n t o f a ll  o u ts ta n d in g  p a r ti c ip a ti o n s  in  th e  M ort gage  In v e s tm e n t F n n d  
exceeds $200,000. in which event the  unpaid  balan ce of such obligation shal l 
not exceed 5 per cen t of the  amount of such outstan ding particii>ations or 
$50,000, whichever amount is  less.

(iv) Any bank adm inis tering a Mortgage Investm ent  Fund  sh all have the 
responsib ility of maintaining  in cash such pa rt of the assets of the Mortgage 
Investm ent Fnnd  as shall  be deemed by the banks to be necessa ry to provide 
adequ ately  for the needs  of partic ipa ting tru sts and to prevent inequ ities 
between such tru sts . No investment of the  moneys of a Mortgage In ­
vestm ent Fund sha ll be  made if following  such inves tmen t the  cash balance, 
exclus ive of collected income on hand, in the  Mortgage Investm ent Fund  
would be less than an amount equal  to 5 pe r cent of the  tota l amount of all 
outstan ding par tici pat ions in the  Mortgage Investment Fund. Unless 
upon computing the amount of the  admissions and withdr awals  which are  
to be made as  of any valuation  da te pu rsu an t to notice given ns required 
in subparagraph  (4) of this  par agr aph , the tru st investment committee  
determ ines that  the re will be sufficient cash in the Mortgage Investm ent Fund 
to permit  all such withdrawals,  no admissions to or wi thd raw als  from the 
Mortgage Inve stment Fun d sha ll be permit ted  as  of such valuat ion date.

41-62 3— 6!)------6
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(v) Unless the  trus t investment  committee determines that, afer  effec- ing the admiss ions and with draw als which are  to he made as  o f any valua­tion date pursu ant to notice given as  required in subp arag raph  (4) of this  paragraph , the amount of investments  of a Mortgage Inves tmen t Fund rep­resen ted by as sets  in which moneys of the Mortgage Investme nt Fund could not then be invested under the provisions of s ubp aragraph (8) of thi s par a­graph will not exceed 10 tier cent of the amount of the  outs tand ing pa r­ticipation s in the Mortgage Investm ent Fund, no admissions to or with­drawals from the Mortgage Investment Fund shall  be pe rmitted  as  of such valua tion date.
(0) Reserve account and dist ribu tion of  income.— (i)  In each Mortgage Investment Fund  the bank shall establish and mainta in a reserve  account as pa rt of the princ ipal thereof , to which, to the extent  available, all realized losses sbu ll be charged. Any realized gain  in the value of asse ts of a Mort­gage Inves tmen t Fuml, othe r than income, shall be credited  to such reserve account.
til ) At leas t semiannual ly a bank adminis tering a Mortgage Investment Fund shall determine  the net income of th e Mortgage Investment Fluid du r­ing the  period since the  las t dete rmination  thereof. At the close of each earn ing period, if the tota l amount contained in such reserve account, is less than 10 p er cent of the tota l amount of a ll outs tand ing parti cipatio ns in the  Mortgage Investment Fund, the bank shall  tra nsfer to the  reserve account, out  of the  net income of the Mortgage Investment Fund, such amount as the bank shall  determine to be proper under  the circumstances . The to tal amount so to be tr ansfe rre d to the  re serve account d urin g any yea r shall no t be less than 10 per  cent of the  amount of the gross  income of the Mortgage Invest­ment  F und for such yea r or more t han 1 pe r c ent  of the average of t he tota l amounts of all outs tand ing par ticipations  in the  Mortgage Inves tmen t Fund  a t the close of each earn ing period. No such tra nsfer s to the reserve account shall  be made which will cause  the  amount conta ined there in to exceed 10 per cent of the  amoun t of all outstanding partic ipat ions .(il l) The balance of the net income remainin g af te r transf err ing  the  ap ­propriate  pa rt thereo f, if any, to the  reserve account, shall  thereupon be dist ribu ted to the owners  o f the outstan ding par ticipations  in the  Mortgage Investment Fund in proportion to the amounts  of the ir par ticipat ions and the period of time owned since t he previous de termination of net income.(7) Withdraw al of participa tion in a Mortgage Investm ent  Fund.— (i) Upon the  wi thdrawal of  a participa tion  of any tru st  prior to t erminat ion and final liquidation of a Mortgage Investment Fund, such tru st  shal l be en­titled to be paid  in cash the tota l amount of t he  funds of such trus t invested in the  part icipation, with  ne t income thereon to the date of such payment, but such income shall  not be paid unti l the amount there of shall  have  been determined  a t the  close of  the curre nt earning period.
(ii ) Upon the term inat ion and final liquidation  of a Mortgage Inves tmen t Fund, all assets of the Mortgage Investm ent Fund shall  be di stributed among the  owners of the  par ticija itions a t th at  time in propor tion to the amounts thereof .
(8) Investm ent  of moneys of Mortgage Investment Funds.—The moneys of a  Mortgage I nvestme nt F und  sha ll be invested in :

(i > Obligat ions secured by real estate  which, at  the  da te of th e invest­ment, are  legal for  inves tmen t of trus t funds unde r the laws of the Sta te in which the bank is located  and are Insured by the  Federal Housing Administ rator , having  been insured prio r to the  first day  of  .Inly 1939, pursu ant to the provis ions of Tit le II  of the National  Housing Act, approved the 27th day of June  1934, as amended (48 Sta t. 1247 et  seq .; 12 U.S.C. 1707-1715c), or  having been so insured the reafter , with like force and effect, p ursuan t to any revision  or extension of the provisions of the  said Act, or
(ii)  Obligations  secured by rea l es tat e which, at  the  da te of the investment, are  legal for investment of tru st  funds under the laws of the Sta te in which the bank is located and ar e of th e kind which might be acquired by a national bank under the provisions for  making amor­tized loans contained in the thi rd sentence of section 24 of  the Federal Reserve  Act (38 Stat . 273. as amended; 12 U.S.C. 371), or(Hi) (a)  Obligations secured by real  est ate  which, nt the  da te of the investment, are  legal for inves tment o f tr ust  funds unde r th e laws of the Sta te in which the bank is located, which ar e payab le with in 20 years , and which eit he r provide for  semiannual payments reducing the prin-
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cipal  thereof annually  in an amo unt  equal to at  lea st 5 per  cent of the 
amount of the  principa l on the date of investm ent, or provide for the  
amo rtization of the tota l unpa id princ ipal amount of such mortgage on 
the date of investment  by equa l monthly  payments dur ing  the  term 
of such mortgage, such monthly  paym ents  being fixed at  an ainouut 
which will include the inte rest  due on such mortgage on the  date of 
such paym ents and an add itional amo unt  to  be appl ied in the reduction 
of the unpaid princ ipal amount of such mortgage. In the  case of a 
renewal or extension of any such obligation held by a Mortgage Invest­
ment  Fund, the date upon which the Mortgage Investm ent  Fund 
originally  acqu ired the obliga tion shall  be considered the  date of 
Investment.

(l») If in the judgment of the trus t inves tmen t commit tee such 
obligations are not avai lable  for inves tmen t of moneys of a Mortgage 
Investm ent Fund, such moneys may be invested temporarily in obliga­
tions of the  U nited Sta tes  or of the  Sta te in which the  bank  is located  
or for the payment of the principa l and int ere st of which the  fai th 
and credit  of the United Sta tes  or  of such Sta te shall  be pledged, and 
which are legal for  investment of trus t funds under the laws of the 
Sta te in which the bank  is located. As soon as obliga tions  secured  by 
real  est ate  in which the moneys of the Mortgage Investment Fund may 
bo inves ted are available, such secu ritie s shal l be disposed of and the  
proceeds invested  in such obligat ions if thi s can be accomplished w ithout 
disadvan tage  to the Mortgage Investment Fund.

(9) Management of Mortgugc InvcKhnetil I'untl and feen .—Bach Mortgage 
Investment Fund shall be subject to the provisions of par agraph  (c) tb) of 
this  section.

(10) Effect of niiut<ikc».—Each Mortgage Investm ent Fun d shall  be sub­
jec t to the  provisions of paragraph  (c) (0) of this section.

FIDUCIARY POWERS OF NATIONAL BANKS AND COLLECTIVE 
INVESTMENT FUNDS 

Regulation 9
(Effective as of April 5,1963; amended Febr uar y 5,1964)

U.S. Treasury , Com ptrolle r of the  Currency 
Title 12—Banks and Banking

Chapter  I—Bureau of the Comptroller of the  Currency, Dep artm ent  of the 
Tre asury

PAR T 8---- FIDU CIAR Y POW ERS OF NA TION AL  BA NK S AN D COLLECTIVE IN VE ST MEN T FU NDS

Sec.
0.1 Definitions.
9.2 App lic at ions .
9.3 Consideration of applica tions.
9.4 Consolidation or merger of two or more national banks.9.5 Conversion, consolidation  or  merger Involving S tat e bank.9.6 Change of name.
9.7 Administration of fiduciary powers.
9.8 Books and accounts.
9.9 Audit of t ru st  depar tment .
9.10 Funds aw aiting Investment o r dis tribu tion.9.11 Inves tment  of funds  held as fiduciary.9.12 Self-dealing.
9.13 Custody of Investments.
9.14 Deposit of securi ties w ith Sta te autho ritie s.9.15 Compensation o f bank.
9.16 Receivership or voluntary liquidation of bank.
9.17 Surrende r of  fiduciary powers.
9.1.8 Collective Investment,
9.19 Forms.

Authority: 55 9.1 to 9.19 Issued under sec. 1(J ) of the Act of September 28, 1962, 76 Stat. 668, 12 U.S.C. 92a.
§ 9.1 Definitions.

For  the  purposes o f this Regulation, the  te rm :
(a) “Account” means the t rust,  es tat e or o ther fiduciary re latio nship which  has 

been establ ished  with a ba nk ;
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(b) "Fiduciary" means a bank und erta king to act  alone or  jointly w ith othe rs 
primarily  fo r the benefit of ano ther in all ma tte rs connected with  its  und erta k­
ing and includes  trustee , executor, adminis tra tor , registr ar  o f stocks and bonds, 
gua rdian of esta tes,  assignee, receiver , commit tee of estates of luna tics,  manag­
ing  agent an d any o ther similar  capacit y;

(c) “Fidu ciary powers” means the power to ac t in any fiduciary capac ity 
authorized by the Act of  September 28, 1962, 76 S tat.  668, 12 U.S.C. 92a. Under 
th at  Act, a nationa l bank may be author ized  to act,  both at  its principa l office 
and at  any branch when not in contravention of local law, as  trus tee,  executor, 
adm inis trator, reg ist rar  of stocks  and bonds, gua rdian of esta tes,  assignee, 
receive r, committee of estate s of luna tics,  managing agent or in any other 
fiduciary capa city which sta te  banks, trus t companies, or other ins titu tions com­
ing into  competition with the  nat ional bank may exerc ise under local l aw ;

(d) “Fidu ciary records” means  all ma tters which are wri tten , transcribed, 
recorded , received or otherwise  come into the  possession o f a bank and are  
necessary to p reserve information concerning the  ac ts and events releva nt to the  
fiduciary activities of a b an k;

(e) "Gu ard ian” means the gua rdia n or commit tee, by w atev er name employed 
by local law, of the  estate  of an infa nt, an incompetent indiv idual , an absen t 
indiv idual, or  a competent indiv idual over whose estate  a cou rt has  taken  
jur isdiction,  oth er than under bankruptcy  or insolvency law s;

(f)  “Local law” means  the law of the  Sta te or oth er jur isdictio n governing 
the  fiduciary rel ationshi p;

(g) “Managing agent’’ means the  fiduciary rela tionship  assumed by a bank 
upon the crea tion of an account so enti tled which confers inves tmen t discretion 
■on the bank and imposes upon it  the  fiduciary responsibil ities imposed upon 
trustees u nde r will or  deed;

(h ) "S tate bank” means any bank, tru st  company, savings bank, or other 
banking  Insti tution, which is no t a nat ional bank and the principal office of which 
is located in the  Distr ict  o f Columbia, any State, commonwealth, or ter rito ria l 
possession of th e United S ta te s;

(i)  “Tr us t dep artm ent” means that  departm ent of the bank designated by 
the board of  direc tors  to perform f iduciary responsib ilities.
8 9,2 Applications.

(a ) A nat ional bank  desi ring  to exerc ise fiduciary powers sha ll apply  to the 
Comptroller  of the  Currency for a special  p erm it to exercise such powers. Such 
application sha ll be made on Form TA-1.

(b) In the case of the organiza tion  of a new nat ional bank, the  conversion of 
a Sta te bank into  a natio nal bank, or the  consol idation o r m erger  of  two or more 
nationa l banks, or the  consolidation  or  merger of a Sta te bank or banks with a 
national  bank or  banks under the  char ter of a national bank, when none of the 
nat ional banks  involved in such consolidation or merger is authorize d to exe r­
cise fiduciary powers, appl ication for such a permit  may be made in advance 
on behalf of the  new, converted, or  resulting nat ional bank, and the i>ermit 
may be issued simul taneously with the  consumation  of such organiza tion, con­
version, consolidation  or merger . Such appl ication may be made by the  orga ­
nizers in the  case of a new natio nal  bank, by the  Sta te bank in the  case of a con­
version, and by the nationa l bank und er the char ter of which the consolidation 
or merger i s being effected in the  case of a  consolidation or merger.

(c) Each  application  made under the provisions of this section sha ll be 
executed and forwarded in dupl icate , toge ther  with duplica te copies of docu­
ments containing any information submitted with  the application , to th e Regional 
Chief National  Rank Exam iner  of the Region in which the  apply ing bank is 
located.
8 9.3 Consideration of applications .

In  pass ing upon an application to exerci se fiduciary powers, the  Comptroller 
of the Currency will give considera tion to the following ma tte rs and to any 
other fact s and c ircumstances that  seem to him proper:

(a ) Whethe r the bank has  sufficient cap ital  and surplus to exercise the 
fiduciary pow ers  applied for. which capital and surp lus in no case shall  be 
less  than that  required by S tate law o f Sta te banks, or other ins titu tions exercis ­
ing  such iiow ers:

(b) The needs of the community for  fiduciary services and the  probable 
volume of such fiduciary business avai lable  to the  ba nk :
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(c) The general condition of the  hank, includ ing the  adequacy of its cap ital  
and  surp lus in rela tion  to the chara cte r and  condi tion of its  asse ts and to its 
deposit liab iliti es and  other corporate  responsibi lities , includ ing the  exerc ise 
of fiduciary po wers;

(d , The general  charac ter  and abi lity  of the  management of the  bank:
(e) The natur e of the  supervision  to be given to the fiduciary activ ities , 

includ ing the qualifications, experience and chara cte r of the  proposed officer 
or  officers of the t ru st  dep ar tm en t;

(f)  Whethe r the bank has avail able legal counsel to advise and pass  upon 
fiducia ry matt ers  wherever necessary.
$ 9.4 Consolidation or merger of two or more  national banks.

Where  two or more nat ional banks consolida te or merge, and any one of 
such hanks  has, prior to such consolidation or merge r, received a permit  from 
the  Board  of Governors of the  Fed era l Reserve System or the Comptroller of 
the  Currency to exerc ise fiduciary powers  which  is in force at  the  time  of the 
consolidation  or merger , the rights  exis ting  under such perm it pass  to the  
result ing  bank, and  the  resu lting bank may exerci se such fiduciary powers 
in the  same man ner  and to the same extent  as  the bank to which such perm it 
was originally iss ued; and no new appl ication to continue to exerc ise such 
l>owers is necessary. However, where the  name or charter number of the  
resulting bank differs from that  of the  bank to which the  rig ht to exerc ise 
fiduciary powers  was originally  gran ted,  in order th at  the records of the  re­
sult ing bank may be complete and that  it have convenient evidence of its  righ t 
to exerc ise fiduciary powers, the Comptroller  of the  Currency will issue  a 
certi ficate to tha t bank showing its right to exerc ise the  fiduciary powers the re­
tofo re gran ted to a ny of the nationa l banks par tic ipa ting in the  consolidation or 
merger.
§ 9.5 Conversion, consolidation or  merger Involving Sta te bank.

Where a Sta te bank  converts into a nationa l bank  or one or more Sta te 
banks  consolidate or merge with  one or more national banks, the  converted 
or resu lting nationa l bank shall to  the full  extent  permitted  by local law suc­
ceed to the specific fiduciary appointments, designations and nominations of 
each Sta te bank at  the time of the  conversion, consolidation or merger . It  is 
not necessary for  the converted  or resulting nat ional bank to have  a perm it 
from the Boards of  Governors of th e Federa l Reserve System or the  C omptroller 
of the Currency in order to adm inis ter the  specific accounts to which the bank  
hns succeeded as a res ult  of the  conversion , consolidation  or merger, but the 
converted or result ing  nationa l bank  may not  ac t generally in fiduciary capaci­
ties  or accept or und erta ke any add itional  accounts unless it  shal l have such 
a permit from the Board or the Comptroller which is in force.
§ 9.6 Change of name.

If  a  nat ional bank has  a perm it to exercise fiduciary powers which is in force , 
and changes its  name, it  is not necessary th at  a new application lie made to 
continue to exercise such fiduciary powers. However, In order that  t he records 
of the bank  may be complete  and th at  it  h ave  convenient evidence of its  rig ht 
to exerc ise fiduciary powers  under its new name, the  Comptroller of the Cur­
rency will issue a certi ficate  to it  under such new name evidencing its  right to 
exercise  the fiduciary [lowers previously granted to it  un der its  old name.
§ 9.7 Adm inis trat ion of fiduciary powers.

(a )( 1 ) The board of director s is responsible for the  p roper exerci se of fidu­
ciar y powers by the  bank. All m atters  per tinent there to, inclu ding the determ i­
nation of policies, the  investm ent and di sposi tion of p roper ty held in a  f idcuciary 
capacity, and the  direct ion and review of the  actions  of a ll officers, employees, 
and  committees util ized  by the  b ank in the exerc ise of its fiduciary powers, are  
the responsibility  of the board. In  d ischarging this respons ibility , the board  of 
dire ctor s may assign,  by action  duly ente red in the minutes, the  adm inistratio n 
of such of the bank's fiduciary powers as it  may consider proper  to assign to 
such di rector (s), offieer(s) , employee(s) or  c omm ittee(s) as it  may designate.

(2) No fiduciary account shal l be accepted withou t the prior approval  of the  
board, or of the  di rector (s), officer(s) or com mlt tee(s) to whom the board may 
have  designa ted the  p erformance of th at  responsibil ity. A writt en record  shal l 
be made of such acceptances  and of the  relin quishment or closing out of all 
fiduciary accounts. Upon the acceptance of an account for which the  bank has
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investment responsibilities a prompt review of the assets shall be made. The board shall also ensure tha t a t least once during every ca lendar year thereaf ter, 
and within 15 months of the last  review, all  the assets held in or for each fidu­
ciary account where the bank has investment responsibilities are review to determine the advisability of retaining  or disposing of such assets.

(b) All officers and employees taking part in the  operation of the t rus t depart­
ment shall be adequately bonded.

(c) Every national bank exercising fiduciary powers sha ll designate, employ 
or reta in legnl counsel who shall be readily available to pass upon fiduciary matters and to advise the bank and its trust department.

(d) The tr ust  department may utilize personnel and facilities of other depart­ments of the bank, and other departments of the bank may utilize the personnel 
and facilities  of the tru st department, as long a s the separate identity  of the 
trust department  is preserved.
§ 9.8 Books and accounts.

(a) Every national bank exercising fiduciary powers shal l keep it s fiduciary 
records separate and d istinc t from other records of the bank. AU fiduciary rec­
ords shaU be so kept and retained for such time as to enable the  bank to furnish such information or reports  with respect thereto as may be required by the Comptroller of the Currency. The fiduciary records shall contain full informa­tion relat ive to each account.

(b) Every such national bank shall keep an adequate  record of aU pending litigation  to which it  is a party in connection with its exercise of fiduciary powers.
§ 9.9 Audit of t rus t department.

A committee of directors, exclusive of any active officers of the bank, shall at least once during each calendar year and within 15 months of the las t such 
audit, make suitable audits of the trust department or cause suitable audits  to be made by auditors responsible only to the board of directors, and at  such time shall ascerta in whether the department  has been administered in accordance 
with law, this Regulation and sound fiduciary principles. The board of directors may elect, in lieu of such periodic audits,  to adopt an adequate continuous audit system. A report of the audits  and examination required under this section, 
together with the action taken thereon, shall  be noted in the minutes of the board of directors.
§ 9.10 Funds awaiting Investment or distribution.

(a) Funds held in a fiduciary capacity by a national bank awaiting investment or dis tribution shall not be held uninvested or undistributed any longer than is reasonable for the proper management of the account
(b) Funds held in tru st by a national bank, including managing ngency accounts, awaiting investment or distribution may, unless prohibited by the 

instrument creating the trust or by local law, be deposited in the commercial or savings or other department of the bank, provided tha t it shall first set aside under control of the trust department as co llateral security:
(1) Direct obligations of the United States, or other obligations fully guar­anteed by the United S tates as to principal and inte rest ; or
(2) Readily marketab le securities of the classes in which state banks exer­

cising fiduciary lowers  are  authorized or permitted to invest trust funds under the laws of the s tate  in which such nat ional bank is located; or
(3) Other readily marketable securities tha t qualify as investment securities pursuant to the Investment Securities Regulation of the Comptroller of the Currency. 12 CFR, Chapter I, Pa rt 1.
The securities so deposited or securities substituted therefor ns collateral  shall at  all times be at  least equal in face value to the amount of tru st funds so deposited, but such security shall not lie required to the extent tha t the funds 

so deposited are insured by the Federal Deposit Insurance Corporation. The re­quirements of this section are met when qualifying  assets of the bank are pledged to secure a deposit in compliance with local law, and no duplicate pledge shall be required in such case.
§ 9.11 Investment of funds held as fiduciary.

(a)  Funds held by a national bank in a fiduciary capacity shall be invested 
in accordance with the instrument  establishing the fiduciary relationship  and 
local law. When such instrument does not specify the character  or class of
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investments to be muile and does not vest in the hank. its directo rs or its officers 
a discretion In the m atter, funds held pursuant to such instrument  shal! he in­
vested in any investment in wliich corpora te fiduciaries may invest under local law.

(b) If, under local law, corporate fiduciaries appointed by a court are per­
mitted to exercise a discretion in investments, or if a national bank acting as 
fiduciary under appointment by* a court is vested with a discretion in invest­
ments by an order of such court, funds of such accounts may be invested in any 
investments which are permitted by local law. Otherwise, a national bank 
acting as fiduciary under appointment by a court must  make all investments of 
funds in such accounts under an order of that court. Such orders in either 
case shall he preserved with the fiduciary records of the hank.

(c) The collective investment of funds received or held by a national bank 
ns fiduciary is governed by 8 9.18.

(d) As a par t of each examination of the tru st departm ent of a national 
bank and as provided by the Manual of Instructions  for Representatives in 
Trusts, the Comptroller of the Currency will examine the investments held by 
such bank as fiduciary, including the investment of funds nndeT the provisions 
of 5 9.18, in order to determine whether such investments are in accordance 
with !aw, thi s Regulation and sound fiduciary principles.
S 9.12 Self-dealing.

(a)  Unless lawfully authorized by the instrument creating  the relationship, 
or by court order or by local law, funds iteld by a national bank as fiduciary 
shall not be invested in stock or obligations of, or property acquired from, the 
bank or its directors, officers, or employees, or individuals with whom there  
exists such a connection, or organizations in which there exists such an in­
terest, as might affect the exercise of the best judgment of the  bank in acquir­
ing the property, or in stock or obligations of, or property acquired from, 
affiliates of the bank or their directors, officers or employees.

(b) Property held by a nationnl bank as fiduciary shall not be sold or trans­
ferred. by loan or otherwise, to the bank or its directors, officers, or employees, 
or to individuals with whom there exists such a  connection, or organizations in 
which there exists such an interest , as might affect the exercise of the best 
judgment of the bank in selling or transferring  such property, or to affiliates 
off the bank or their directors, officers or employees, except:

(1) Where lawfully authorized by the instrument creating the relationsh ip 
or by court order or by local law ;

(2) In cases in which the hank lias been advised by its counsel in writing  
tha t it  has incurred as fiduciary a contingent or potential liability and desires 
to relieve i tself from such liability, in which cose such a sale or transfer  may 
Ire made with the approval of the board of directors, provided tha t in all 
such cases the hank, upon the consummation of the sale or transfer, shall make 
reimbursement in cash at no loss to the account;

(8) As is provided in 8 9.18(h) (8) ( ii).
(e) Except as provided in g 9.10(b), funds held by a national bank as fidu­

ciary shall not be invested by the purchase of stock or obligations of the hank 
or its affiliates unless authorized by the instrument creating the relationship 
or by court order or by local law: Provided-, That if the retention of stock or 
obligations of the bank or its affiliates is authorized by the Instrument creating  
the relationship  or  by court order or by local law, it may exercise rights to pur­
chase its own stock or securities convertible into its own stock when offered 
pro rat a to stockholders, unless such exercise is forbidden by local law. When 
the exercise of rights or receipt of a stock dividend resul ts in fractional share 
holdings, additional  fractio nal shares  may be purchased to complement the 
fractional shares so acquired.

(d) A national hank may sell assets  held by it as fiduciary in one account to 
itself as fiduciary in another account if the transaction is fair  to both accounts 
and if such transaction is not prohibited by the terms of any governing instru ­
ment or by local law.

(e) A national bank may make a loan to an account from the funds belong­
ing to another such account, when the making of such loans to a designated 
account is authorized by th e instrument creating the account from which such 
loans are made, and is not prohibited by local law.

(f) A national bank may make a loan to an account and may lake as  security 
therefor assets of the account, provided such t ransaction  is fa ir to such account 
and is not prohibited by local law.
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§ 9.13 Custody of investments.
(a ) The inves tments of each account sha ll be kep t separa te from the  asse ts 

of the  bank, and shall  be p laced in the  jo in t custody or conrol of not less tha n 
two of the officers or employees of the  bank designated for  th at  purpose by the 
board of dire ctor s of the  ban k; and all such officers and employees shal l be 
adequate ly bonded.

(b)  The investments o f each  account sha ll be e it her :
(1) Kept sep ara te from those of all oth er accounts, except as  provided in 

§ 9.18, or
(2) Adequately identified as the  property of the  r elevan t ac count  

§ 9.14 Deposit of securit ies with  s ta te  authoriti es.
Whenever the local law requ ires corporat ions acting as fiduciary to deposit 

secu ritie s w ith the sta te  auth ori ties for  t he  p rotec tion of p riv ate  or cour t trusts,  
every nat ional bank in that  sta te  author ized to exerc ise fiduciary powers 
shall , before und erta king to act  in any  fiduciary capacity,  make a sim ilar de­
posit with  the  sta te authorit ies.  If  the  state author itie s refu se to accept 
such a deposit, the  s ecur ities  sha ll be deposited with the  Fed era l Reserve  B ank 
of the distr ict  in which such nat ional bank  is located, and such  securities 
shall  be held for the protection of privat e or  court  tru sts  with like  effect 
as though the secu ritie s had been deposited with the sta te  au thoritie s.
§ 9.15 Compensa tion of bank.

(a ) If  the  am ount of  the  compensation for act ing  in a fiduciary capacity is not 
regulated  by local law or provided for in the  ins trument creatin g the fiduciary 
rela tionship  or otherwise  agreed to by the par ties, a nat ional bank act ing  in 
such capacity may charge o r deduct  a reasonable compensation  for its  services. 
When the bank  is acting in a fiduciary capa city  und er appointment by a court, 
it shall  receive such compensat ion as  may lx? allowed or approved by th at  court  
or by local law.

(b) No nat ional bank shall,  except with the  specific approval  of its board 
of direc tors, perm it any of its  officers o r employees, while serv ing as  such, to  
ret ain  any compensation for  acting as  a co-fiduciary with  the bank  in the ad­
min istr atio n of any  account underta ken  by it.
§ 9.16 Receiversh ip or volunta ry liquidation of bank.

(a ) Whenever a receiver is appoin ted for a nat ional bank by the  Comptroller  
of the  Currency, such receiver shall,  pu rsu an t to  t he  inst ructions of the  Comp­
tro lle r and to the orde rs of the court hav ing jurisdict ion,  proceed to close such 
accounts as can be closed promptly and tra ns fer all other accounts to substitute  
fiduciar ies.

(b) Whenever a nationa l bank exercising fiduciary powers is placed in vol­
un tar y liquidation , the liquidation agent shal l, in accordance with the local 
law, proceed a t once to l iquidate  the a ffa irs  of the  tr us t departm ent  as  fo llows:

(1) All tru sts and esta tes over which a court  is exerc ising jur isdiction shall  
be closed or disposed of as soon a s practic able in accordance with  the  orders  or 
inst ructions of such cou rt ;

(2) All other accounts which can be closed promptly sha ll be closed as  soon 
a s  p ra c ti c ab le  and  fi nal  a cco u n ti n g  m ad e  th e re fo r , an d  a ll  re m a in in g  acco u n ts  
shall  be transf erred  by app rop ria te legal proceedings to sub sti tut e fiduciaries.
5 9.17 Sur render  of fiducia ry powers.

Any nationa l bank which has been gran ted the  right to exerc ise fiduciary 
powers  and which desi res to s urrend er such rig ht shall  file with the  Comptrol ler 
of the  Currency a certified  copy of the  resolu tion of its  Board  of Directo rs sig­
nify ing such desire . Upon rece ipt of such resolution,  the  Comptroller  shall 
make an investigation  and i f he is satisf ied th at  the  bank has  been discharged from 
all fiduciary dut ies  which it has  u ndertaken, he shall issue a certi ficate  to such 
bank  cer tify ing th at  i t is no longer  authorized to exerci se fiduciary powers.
5 9.18 Collective investment.

(a) Where not in contraven tion of local law, funds held by a national  bank 
as  fiduciary  may be invested co llec tive ly:

(1) In a common trus t fund  mainta ined  by the  bank exclusively for the 
collective inves tmen t and reinvestment of monies contributed thereto by the 
bank in its  capacity as  executor, adminis tra tor , gua rdian or tru ste e und er a 
will o r deed ;
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(2) In a fund consisting solely of assets of retirement, i>ension, profit sharing, 

stock bonus, or other trus ts which are exempt from Federal income taxation 
under the Internal Revenue Code;

(3) In a common trust fund, maintained by the bank exclusively for the 
collective investment and reinvestment of monies contributed thereto by the 
bank in its capacity as managing agent under a managing agency agreement 
expressly providing tha t such monies a re received by the bank in tr ust ;

(b) Collective investments of funds  or other property by national  banks under 
paragraph (a) of this section (referred to in this  paragraph as "collective in­
vestment funds") shall be administered as follows:

(1) Each collective investment fund shall be established and maintained in 
accordance with a written plan (refer red to herein as the Plan) which shall be 
approved by a resolution of the bank's board of directors and tiled with the 
Comptroller of the Currency. The Plan shall contain appropr iate provisions not 
inconsistent with the rules and regulations of the Comptroller of the Currency 
as to the manner in which the fund is to be operated, including provisions re lat­
ing to the investment powers of the bank with respect to the fund, the alloca­
tion of income, profits and losses, the terms and conditions governing the ad­
mission or withdrawal of participations  in the fund, the auditing  of accounts of 
the bank with respect to the fund, the Iwsis and method of valuing assets in the 
fund, the minimum frequency for valuation of assets of the fund, the per iod fol­
lowing each such valuation date during which the valuation may be made, the 
basis upon which the fund may be terminated, and such other matte rs as may be 
necessary to detine clearly the rights of partic ipants in the fun d: Provided. 
That  Plans which have been established in conformance with prior regulations of 
the Board of Governors of the Federal Reserve System or the Comptroller of 
the Currency may continue to conform to such regulations rath er than the re­
quirements of this  paragraph, for  a reasonable period. A copy of the Plan shall 
be available at the principal office of the bank for inspection during all banking 
hours, and upon request a copy of the Plan shall be furnished, to any person.

(2) Monies held by the bank in its capacity ns managing agent shall not be 
invested in collective investment funds established under the provisions of 
paragraph (a) (1) or (2) of th is section. Property held by the bank in its ca­
pacity as trus tee of retirement, pension, protit sharing, stock bonus or other 
trusts  which are  exempt from Federal income taxation under the Internal Reve­
nue Code may be Invested in collective investment funds established under the 
provisions of paragraph (a)  (1) or (2) of this section, subject to the provisions 
herein contained pertaining to such funds. Assets of  retirement, pension, 
profit sharing, stock bonus or other trusts  which are exempt from Federal income 
taxat ion under the Internal Revenue Code and held by the bank, in whatever 
capacity, may be invested in collective investment funds etsablished under the 
provisions of paragraph (a )(2)  of this section.

(3) All participa tions in the collective investment fund shall be on the basis 
of a proportionate interes t in all of the assets. In order to determine whether 
the investment of funds received or held by the bnnk as fiduciary in a partic ipa­
tion in a collective investment fund is proper, the bank may consider the col­
lective investment fund as a whole and shall not. for example, be prohibited 
from making such Investment because any parti cula r asset is non-income 
producing.

(4) Not less frequently than once during each period of three months a bank 
administering a collective investment fund shall determine the value of the 
assets in the fund as of  the dates set for the valuation of assets. No par ticipa ­
tion shall be admitted to or  wi thdrawn from the fund except (i) on the basis of 
such valuation and <ii) as of such valuation date. No participa tion shall be 
admitted to or withdrawn from the fund unless a wr itten request for or notice of 
intention of taking such action shall have been entered on or before the val­
uation date in the fiduciary records of the bank and approved in such manner 
as the board of directors shall prescribe. No such request or notice may be can­
celled or countermanded after  the valuation date.

(5) (i) A bank adminis trating a collective investment fund shall at least once 
during each period of 12 months cause an adeqna te audit to be made of the 
collective investment fund by auditors  responsible only to the board of directors 
of the bank. In the event such audit is performed by independent public ac­
countants. the reasonable expenses of such audit may be charged to the collec­
tive investment fund.

(ii) A bank adminis tering a collective investment fund shall at  leas t once dur­
ing each period of 12 months prepare a financial report of the fund which
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sha ll be filed with the Comptro ller of the  Currency. This  report, based upon the  above audit, sha ll conta in a lis t o f the investme nts in the fund showing the  curre nt marke t value  of each investm ent, a sta tem ent for the period  since the  las t rep ort  showing purchases, sales  and  any oth er investment changes, in­come and  disbursements , and  an app ropriate not ation as  to any  inve stment in de fa ul t
(iii ) The financial report may include a description of the  fund’s  value on previous  da tes  as well as its  income and disbursements d uring previous  account­ing  periods. The report shall make no reference  to the  perfo rmance of funds othe r ti tan those administe red by the bank, and no pred ictions o r represe ntat ions as  to future results.
(iv) A copy of th e financial rep ort  sha ll be furnished , or notice shal l be given that  a copy of such report is avai lable and will be furnished  without charge upon request, to each person to whom a reg ula r periodic  acco unting would ordi­nar ily be rende red with respect to each par tic ipa ting account. The reitor t, in such summarized form its presc ribed by the  Comptrolle r o f the  C urrency, sha ll be published in a newspaper of general circ ula tion in the place  where the pr in­cipal office of the I,auk is located. In  addition, a ful l report  sha ll be fu rnis hed  upon reques t to any person, and the  f ac t of the ava ilab ility  of such ma terial may be given public ity solely in connection with the  promotion o f the fiduciary services of the bank. Excep t as  herein provided, the bank sha ll not adverti se or  publ icize its  collective investment fu nd (s ).  The  cost of printing,  publication  and dis tribution of t he repo rt shall lie borne by the bank.
(6) When par ticipations  are withdrawn  from a collective inves tmen t fund,  dist ribu tions may lie made in cash or rat ably in kind , or pa rtly in cash and partly  in kind, provided that  ail  dis trib utions  as  of any  one valuation  date shall  be made on th e same basis.
(7) If  for  any reason an investment is withdrawn in kind from a collective investment fund  for the benefit of all particip ants in the fund  at  the  time  of such  w ithd rawal and  such investment is no t d ist ributed r ata bly  in kind, it  sha ll be segregated and administered or realized upon for the  benefit ra tab ly of all  pa r­tici pan ts in the  collective investment fund at  the time of withdraw al.(8) (1) A bank adm inis tering a collective investment f und  s hai i not (a ) have any interest: in such  fund  o ther tha n in its  fiduciary capa city (funds held by a bank as  fiduciary as described und er par agr aph  (a)  (1) or (2) of thi s section for its own etuployees may be invested  in such a fund) or (6) make any loans on the security of a par ticipat ion  in such fund.  If  because  o f a credito r rela­tionsh ip or  otherwise the bank acqu ires an  int ere st in a par ticipat ion in such fund, the par ticipat ion s hal l be w ithdrawn  on the  fi rst da te on which such  w ith­drawal can be effected- However, in no c ase  sh all an unsecured advance  to an accou nt holding a par tic ipa tion u nti l the time  of the  ne xt with draw al be deemed to constil nte the  acquisition  of an intere st by t he bank.
(ii)  The bank may purchase  fo r its  own account f rom  a collective investment  fund any defaulted  mortgage held by such fund, if  in the judgment of the  board of direc tors the  cost, of segregat ion of such mortgage would be gre ate r tha n the difference between its  marke t value  and its  principal amount plus in­terest  and  penalty  charg es due. If  th e b ank  e lects to so p urchase the  mor tgage it  must do so a t its market value  or a t t he  sum of pr incipal, int ere st a nd pena lty charges. Whichever is greater.
(ft) Except in the  case of collective investment fun ds described in par agrap h (a ) (2) of th is section :
(i)  No funds or other prop erty  sh all be invested  in  a  parti cipation in a collec­tive  inves tment fund if as  a result  of such  inve stment the pa rticip an t would hav e an int ere st aggregat ing in excess of ten  percent of the then  ma rke t value  of the fund : Provided , Th at in applying thi s limitat ion if two or  m ore accounts ar e created by the same person or  persons and  as  much a s one-ha lf of  the  income or  princ ipal of each account is payable or  applicable to the  use of the  same person or persons, such accounts shall be considered a s on e;
(ii ) No investment for a collective investment fund shaii  be made in stocks, bonds or other obligations of any one person, firm or corporation if as a resu lt of such investment th e to tal amount invested  in stocks, bonds or  other obligations issued or guaranteed  by such person,  firm or corpora tion would aggregate in excess of ten percen t of the then market value of the fund : Provided, T ha t th is limitat ion shall  not apply to inves tments in direct  obliga tions  of the United Sta tes  o r o the r obligations fully gua ran teed by the United Sta tes  as  to pr incipal and intere st;
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(ii i) Any bank administe ring a collective investment fund shall have the respon­sibility of maintain ing in cash and readily marketable investments such par t 

of the assets of the fund as shall be deemed to be necessary to provide ade­quately for the needs of partic ipants and to prevent inequities between such pa r­
ticipants, and if prio r to any admissions to or withdrawals from a fund the bank shall determine tha t after effecting the admissions and withdrawals which are to be made less than  40 percent of the value of the remaining assets of the col­
lective investment fund would be composed of cash and readily marketab le in­vestments, no admissions to or withdrawals from the fund shall be permitted as of tlie valuation date  upon which such determination is made : Provided, That  
ratable distribu tion upon all participa tions shall not be so prohibited in any case,

(10) The reasonable expenses incurred in servicing mortgages held by a col­lective investment fund may lie charged against the income account of the fund and paid to servicing agents, including the bank administering the fund.
(11) (i) A bank may (but shall not be required to) transfer  up to live percent of the net income derived by a collective investment fund from mortgages held by such fund during any regular accounting period to a reserve accoun t: Provided, 

That  no such transfers shall be made which would cause the amount in snch account to exceed one percent of the outstanding principal amount of all mort­
gages held in  the fund. The amount of such reserve account, if established, shall be deducted from the assets of the fund in determining the fa ir marke t value of the fund for the purposes of admissions and withdrawals.

(11) At the end of each accounting period, all interes t payments whieli are 
due but unpaid with respect to mortgages in the fund shall be charged against such reserve account to the extent available and credited to income distributed to participan ts. In the event of subsequent recovery of such interest payments 
by the fund, the reserve account shall be credited with tha t amount so recovered.(iii) Notwithstanding anything herein contained to the contrary, Mortgage Investment Funds presently being operated pursuant to the provisions of section 
17(d) of p rior regulations of the Comptroller of the Currency or the Board  of 
Governors of the Federa l Reserve System may continue to be operated in accord­ance with such prior regulations for a reasonable time. However, a fter April 5, 
1963, no snch funds shall be established.

(12) A national bank administering a collective investment fund shall have the exclusive management thereof. The bank may charge a fee for  the manage­
ment of the  collective investment fund provided th at the f ractional part of such fee proportionate to the Interest  of each par ticipa nt sha ll not, when added to any 
other compensations charged by the bank to the participant, exceed the total 
amount of compensations which would have been charged to sa id parti cipa nt if no assets of said par ticipan t had been invested in par ticipations in the fund. The bank shall absorb the costs of establishing or  reorganizing a collective investment fund.

(13) No bank administe ring a collective investment fund  shall issue any 
certificate or  other document evidencing a direct or indirect interest in such fund in any form.

(14) No mistake made in good faith and in the exercise of due care in con­nection with the adminis tration of a collective investment fund shall be deemed 
to be a violation of this par t if promptly afte r the discovery of the mistake the bank takes whatever action may be practicable in the circumstances to remedy the mistake.

(c) In addition to the investments permitted under paragraph (a) of this section, funds or o ther property received or held by a  national bank as fiduciary 
may be invested collectively, to the extent not prohibited by local law, as follows:

(1) In shares of a mutual trust investment company, organized and operated pursuant  to a sta tute  tha t specifically authorizes  the organization of such com­
panies exclusively for the investment of funds held by corporate fiduciaries, commonly referred to as a "bank fiduciary fund ”.

(2) In a single real esta te loan or a direct obligation of the United States, 
or an obligation fully guaranteed by the United Sta tes, if the bank owns no par­ticipation in the loan or obligation and has no interest therein except in its capacity as fiduciary.

(3) In a common tr us t fund maintained by the bank for  the collective invest­ment of cash balances received or held by a  bank in its  capacity as trustee, ex­
ecutor, admin istrator or guardian, which the bank considers to be individually
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too small  to be invested sepa rate ly to advanta ge, and  the total Investment, in which on the pa rt of any one account  does n ot exceed $10,000: Provided,  Th at in applying t his  limi tation if two or more acco unts  are  c reated by the  same person or  persons and  as much as  one-half of the iueome or principa l of each account is payable or  applicab le to the use of the  same person or  persons, such account shall  be considered as on e; and Provided,  Th at  no fun d sha ll be estab lished or  opera ted under this  subp arag raph  for the  purpose of avoiding the  provisions of pa ragraph (b) of thi s section.
(4) In any investm ent specifically authorized by court  order or authorized by the inst rument crea ting  the fiduciary  re la tio nship: Provided, Th at  such investment is not made under this  par agraph  for  the purpose of avoiding the provisions of paragraph (b) of th is section.
(5) In such other manner as  sh all be approved in writin g by the  Comptroller of the Currency.

§ 9.19 Forms.
All forms refe rred  to in thi s Regulation and  all such forms as amended from time to time shall be a  part of this  Regulation.
Mr. Staggers. O ur ne xt  wi tne ss is M r. R ober t D.  Fe rg us on , s en io r 

vice pre side nt . P it ts burg h  Nat io na l Ban k,  P it ts bu rg h , P a.
Mr. F er gu so n,  wi ll you  come fo rw ar d an d ta ke  a ch ai r.
I  see  you ha ve  some peo ple w ith  you .
W ou ld  you iden ti fy  the m fo r th e re co rd , p lea se  ?

STATEMENT OF ROBERT D. FERGUSON, SENIOR VICE PRESIDENT,
PITTSBURGH NATIONAL BANK. REPRESENTING THE AMERICAN
BANKERS ASSOCIATION; ACCOMPANIED BY REESE HARRIS, VICE
PRESIDENT, TRUST DIVISION,  AMERICAN BANKERS ASSOCIA­
TION; CHARLES W. BUEK, CHAIRMAN. INVESTMENT COMMITTEE,
TRUST DIVISION, AMERICAN BANKERS ASSOCIATION; AND CECIL
BRONSTON, MEMBER, EXECUTIVE COMMITTEE OF TRUST DIVI­
SION, AMERICAN BANKERS ASSOCIATION

Mr. F erguson . Yes.
M r. Staggers. I  und er st an d yo u ar e re pr es en ting  th e Am er ican  

Ban ke rs  Ass oc ia tio n.
Mr. F erguson. T h a t is  righ t,  sir.
Mr. S taggers. I f  you  will in tro du ce  yo ur co lleagues .
M r. F erguson. I  wo uld  lik e to  id en ti fy  th e me n wh o ar e with  me:  

M r. Ree se H arr is , on  my  ri gh t.  Mr. H arr is  is vic e pr es id en t of th e 
tr u s t d iv is ion o f th e A mer ican  B an ke rs  Associat ion.

Nex t to  him, on my ri gh t,  is Mr. Cha rles  W. Bu ek. Mr. Bue k is 
an d ha s been  fo r som e tim e ch ai rm an  of th e in ve stm en t co mmitt ee  of  
th e t ru st  di visio n o f th e Amer ican  B an ke rs  Associat ion.

A nd on my le ft  is Mr. Cec il Bro ns to n,  wh o is  a me mber of  ou r 
ex ec ut ive committee  o f th e tr ust  di vi sion  an d fo r som e y ea rs  pas t ha s 
been  ch ai rm an  of  the co mm itte e on  em ploy ee tru st s.

I  a m s er vi ng  th is  ye ar  as  p re side nt  of th e tr u s t divi sio n of the A m er ­
ican  B an ke rs  Ass oc iat ion .

M r. Cha irm an , we st ro ng ly  s upport  the  tw o bi lls , tw o id en tic al  b ill s 
in trod uc ed  by  Co ng ressman  And erso n an d by  Co ng ressman  Fa sc el l, 
pro vid in g fo r Fed er al  re gu la tion  an d su pe rv is io n o f th e co llective  
inve stmen t fu nd  m aint aine d by  ba nk s an d tr u st co mpa nies  an d de sig­
nat ed  as t he Ban k Co lle cti ve  In ves tm en t F u n d  A ct.

Co ng ressman  Fa sc el l an d Co ng res sm an  And er so n ha ve  mad e a ve ry  
co mpreh en sive  sta temen t.
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W ha t we will say, I  hope , will be some addit ion al expla na tio n of  what 
ou r views a re  of th e bill .

Now, the  ch ief  purpose of the  leg isla tion  is to  resolve the con troversy 
which has ar isen betw een th e S EC  and  the  Com ptr oll er o f the  Curre ncy 
over the bank  collective  inve stment fun ds.

Th e con trover sy,  as  h as been said, relate s pr im ar ily  to bank  collec­
tiv e fun ds  fo r Sma the rs-Ke ogh t rus ts.  It  also concerns ban k collec tive 
fund s fo r manag ing agency accounts.

Th e need fo r the legi slat ion was succinctly  sta ted  in the  fif th re ­
port  o f the Hou se Com mit tee on Gover nment  Opera tions.  Con gress­
man Fas cel l has  g ive n you  his  recom menda tion  in favo r o f the  b ill to 
eliminate the ov erl ap ping  au thor ity  an d dupli ca te reg ula tion.

When  he int roduced II .R . 9410, Congressman Fasce ll sum marize d 
some of  t he  p rin cipa l find ings  o f his  subcomm ittee  inc lud ing  the es ti­
mates  tha t the  du pl ica te supervisio n of  bank  collective funds by the  
SE C an d the ban k superv iso ry agency wou ld impose  unnecessary  costs 
in the am ount of  about a qu ar te r of  a mill ion.

Th is,  o f course, does not inc lude any  of  the  costs to th e benef icaries 
of  o ur  var iou s trus t, a ccount s because of th e dupli ca te reg ula tion.

He  sta ted  cat egori cal ly that  the  bill would ca rry  out the  reco m­
me ndations of h is subcommit tee.

Th e ch ief  pur pose of  the  bill embraces the im porta nt con stit uen t 
pur pose of  encoura gin g the  dev elopment of  the Sm ath ers -Keogh 
pro gra m alo ng  the line s tha t Congres s intend ed,  free of  any  obliga­
tion  to reg ist er  und er  the  Sec uri ties Act, of  1933, an d fre e of any oth er 
problems un de r th at  ac t or  any  of  the  othe r Fe de ral  securi ties  laws.

Banks have trad iti on al ly  ren dered  inv estment adv ice  services to  
th ei r cl ien ts th roug h ma naging  agency acco unts . Th e b ill wou ld serve 
the purpose of  rem oving  any  doubt th at  they  may  effe ctiv ely  ren de r 
th is  kin d of sen dee to th ei r customers,  and  that  they may use the  
medium of  collective inv estment un de r the close superv isio n of  the 
var iou s ban k superv iso ry agencies to pro vid e more effective and dive r­
sified in ves tme nt o f the se accounts .

Before pro ceeding to  a det ailed discu ssion  of  the  pro vis ion s of  the  
Fasce ll-A nderson leg isla tion, it mig ht be useful to  the  subcommitt ee 
to  hav e a br ie f descr ipt ion  of  the  o rig in and  deve lopm ent of  common 
tr ust  fu nds, now more  o ften ref err ed  to as co llective investment fluids.

Banks have been ad minist er ing tru st  funds and  agency fu nd s fo r 
gen era tions.

Mr. H arris. M a y  I in te r ru p t a t th is  p o in t to  as k  f o r  in fo rm a ti o n  ?
Mr. Staggers. Yes, Mr. C ha irm an .
Mr.  H arris. Are  what you have describ ed as collective investment 

fun ds, or  wha t you are  abou t to  define, are they  used by any  oth er 
finan cial  business o ther  than banks ?

Mr. F erguson. Not th at  I know  of, si r.
Mr. H arris. In  othe r words, wha t you are  ta lk ing abo ut now is  a 

fu nd  used only by the  banks them selves which  are  invo lved in th is 
issue.

Mr . F erguson. It  is exclusively in the banking  field for  the bene-  
fit of  tr us t beneficiaries  in th ei r various  t ru st rela tion ships.

Mr. H arris. Th an k you.
Mr. F erguson. The ’ bank collec tive fund  is a developmen t of  the 

last 30 years. It  i s one of the  histo ric  advan ces  in t he  field of  fidicuarv 
manag ement  o f investments .
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The common trust fund is a fund created  from the pooling or com­mingling of moneys and assets held by banks in a trustee or other fiduciary capacity for the purpose of achieving more efficient and more diversified investment of these assets than  would be possible were these same assets managed and invested individually.As of June 3, 1964, there were 762 collective investment funds being administered by 428 banks. While exact figures are not available, fa r less than 10 percent of personal tru st assets adminis tered by the banks are collectively invested at the present time.
My own personal estimate of this is tha t it  runs about 3 percent. In other words 3 percent of the total  trust funds held by banks a re cur­rently in collective investment funds.
Mr. Harris. Tha t would amount to what ?
Mr. Ferguson. What is that , sir ?
Mr. Harris. Tha t would amount to about how much ?
Mr. F erguson. The estimate is something over $3 billion at the pres­ent time. These funds are, of course, increasing in size, and I  would estimate tha t they would increase in size as the  enlarged powers tha t we have in terms of the amount of any one account tha t can be invested in a common fund are  made use of by the banks.
So, tha t we would expect an increase in the size of the collective in­vestment funds.
In addition to the tradit ional  balanced fund which has been men­tioned consisting of common stocks and bonds, banks have now developed specialized collective funds such as exclusive common stock funds, tax  exempt securities funds, and fixed income funds.Banks may, therefore, a ttain the prope r balance of investments in the individual accounts by part icipating in more than one collective fund.
Each part icipating account is handled individually by the  bank acting  in its fiduciary capacity. The mechanism of the common tru st fund  was first permitted to national banks in 1937 through the promulgat ion by the Federa l Reserve Board of an amendment to its general regulation, regulation F, governing tru st activities  by na­tional banks.
I  might, say that  t his regulation was adopted not because of any problem with the  SEC at  tha t time but  to make it clear that, these funds would not be separately taxed and tha t the individuals who were beneficiaries would in effect be paying  the income tax.Although the Board’s regulation on common funds applied only to national banks, i t nevertheless reached State  banks, for to qualify a common tru st fund for  income tax exemption under  section 584 of the Inte rnal Revenue Code, a bank was obliged to administer the fund in conformity with the  regulat ions of the Federa l Reserve Board.
The Board’s regulations permitted the maintenance of common trust funds  exclusively for  the collective investment and reinvest­ment of monies contributed thereto  by a national bank in i ts capacity as trustee, executor, administ rator,  or guardian.
As has been said, in 1955, the Federal Reserve Board  fur ther amended regulation F  to permit the pooling in  a common tru st fund of various employee benefit funds  such as pension funds, th rif t
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funds, welfare, profit-sharing and bonus plans  established for the 
exclusive benefit of employees or their  beneficiaries.

On September 28, 1962, the autho rity over trust powers was 
t ransferred by the Congress from the Federal Reserve Board to the 
Comptroller of the Currency.

Because common trus t funds administered by banks were so differ­
ent. from mutual funds, and because of the ir fiduciary characte r, 
they were specifically exempted by definition from the application 
of the Investment Company Act of 1940.

Because of this clear expression of congressional intent and addi ­
tionally because of the fact  that  collective investment funds  are 
merely a mechanism employed by banks for  the more efficient and 
economical conduct of t hei r traditional trus t and fidicuary responsi­
bilities, the  commercial banking community has always assumed that 
none of  the Federal securities and investment laws as administered 
by the Securities and Exchange Commission had any application 
to these funds.

Recently, however, the Securities and Exchange Commission has 
made assertions of regula tory authority  which challenge this as­
sumption.

By what must be regarded as an unusual coincidence, two recent 
but quite unre lated-----

Mr. Harris. Before you get into th at other-----
Mr. F erguson. Yes.
Mr. Harris. Ju st for  clarification, you say recently the Securities 

and Exchange Commission has made assertions as to regulato ry 
authority.

Has the Commission taken any action to assert author ity?
Mr. Ferguson. I thin k only, sir, so far  as I know, through the 

statements  which have been made public by the Chairman and 
others, that they feel that  they do have regulato ry author ity.

Mr. H arris. But that is only through statements that, have been 
made. There has been no official act on the part of the SEC to 
move into this  field ?

Mr. F erguson. No, sir, no official act th at  I  know of.
Mr. Harris. Have these statements been made now over a period 

of 2 to 3 years before?
Mr. F erguson. No. The statements have been made since the 

time tha t regulation 9 was promulgated by the Comptroller of the 
Currency.

Mr. H arris. Was there  any claim of any assertion of authority 
by the SEC prior to September 28,1962?

Mr. F erguson. I do not know of any public claim to th is authority.
Mr. H arris. Well, we will pursue’ that with Mr. Cary when he 

gets here.
Mr. F erguson. If  I  may continue, by what  must be regarded as 

an unusual coincidence, two recent but quite unrelated developments 
have precip itated the present  Comptroller-SEC controversy.

One, the enactment of the Smathers-Keogh Act on October 10, 
1962, and the modification which we have spoken of of the Comp­
troller's regulation 9, adopted on A pril 5, 1963, to  permit collective 
investment of managing agency accounts.
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Th e histo ry and na tu re  of  the Co mptrolle r-S EC  controversy are  
ad mi rably desc ribed in the fift h repo rt  of  the  Hou se Comm ittee on 
Government  Op era tio ns  which is da ted  Ju ne  19, 1963. I t  is the  
posit ion  of  the  Secur itie s and Exchange  Commission—we think  from  
the sta tem ent s they  have made—th at  a collec tive investm ent  fund  
cre ate d fo r the  admi nis tra tio n and investment of  manag ing agency 
accoun ts will be subjec t t o the Securiti es Act of  1933, a nd  th e In ve st ­
ment Com pan y Act of  1940, and th a t a pooled fun d of  Sm athers - 
Koe gh trus t assets  will be subject  to  the  Sec uri ties Act of  1933.

Since the fund s are  alr eady  subject  to reg ula tion  and supervision  
by the Federal  banking  agencies, th is  asser tion  of jur isd ict ion  by the 
SE C means that  ban ks a re now face d with a ser ious  pro ble m o f d up li­
cate Fe de ral  regula tion of  the ir  co llect ive investm ent  funds.

Mr. G lenn . Mr. C ha irm an , may  I  in ter rupt  ?
Mr. Staggers. Oh,  yes, Mr. Glenn.
Mr. Glenn . Will you expla in to us wha t is meant by ma nagin g 

agen cy accounts?
I don't  th ink you have said  an ything  as to  w hat these consist  of.
Mr.  F erguson. Yes; I th ink I  can expla in that . It ha s been for 

yea rs pa rt of  the  fun ction, of  t he  f idu cia ry fun ctio n of  a bank  a cti ng  
in beha lf o f i nd ividual cus tom ers to invest funds o f the ind ividuals  in 
stocks or  bonds or  a ny investm ents th at  are  avai lab le to them.

Th is is un de r an agr eem ent  betw een an ind ividual and the  tru st 
de pa rtm en t of  the  b ank , and the agr eem ent  specifies wha t the  dut ies  
and responsibil itie s of  the tru ste es  o r the  agent are  to the  ind ividua l 
who is the princ ipa l.

Tho se du ties usually  involve the  ma kin g of  recommendations, in ­
ves tment  recommendations, to  the  ind ivi dual,  which he may  or  may 
not  follow, an d as Mr. Buek has sta ted  in prev ious  test imo ny,  the  
ban ks have a num ber  of  these manag ing agency  accounts,  all of  us 
hav e a nu mb er of them.

Prior to the  a dop tion  of  reg ula tio n 9 by  the  Comptroller , and dur­
ing  the period in which the  F ed eral  Reserve  B oard was looking  af te r 
the  super vis ion  of trus t companies,  i t was considered th at  the  manag­
ing  agency was n ot  incl ude d wi th in  the are a which cou ld be inves ted 
in a commingled  inv estment or  colle ctive investm ent  fund , and with 
the  develo pments  of  reg ula t ion 9, the pr ovision is th at  manag ing ag en­
cies m ay be invested  in a  collect ive inv estment fund.

Xow, we th in k there is considerable  mer it in this . As  you, I  am 
sure, will  un de rst and, there are ma ny indiv idua ls of moderate  means 
whom we are cu rre ntl y se rvi ng  separa tel y unde r these accounts , and 
we believe we can more efficiently serve  them,  we can be tte r serve 
them if  we are pe rm itted  to  invest th ei r fund s in a collective inv est­
me nt fun d.

Mr. Glenn . An d th is  decision was  made by the Co mp tro lle r and 
not by th e Fede ral Reserve  Board when it  had  jurisdic tio n ?

Mr. F erguson. Tha t is ri gh t, sir .
Mr. Glen n. Th an k you  ve ry much.
Mr. H arris. I th ink at th is  point  it might be ap prop ria te  since we 

are  ta lk ing abou t it so much, and  the  Co mp tro lle r talked abou t it. 
and  we have asked questions about it, t ha t reg ula tion  9 .1 believe.  Mr. 
Ch airma n, should be inclu ded in t he  r ecord and  I ask th at  it be put in
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the record following Mr. Saxon’s statement which 1 believe would be 
the approp riate  place for it.

Mr. Fekguson. Fine, sir.
Mr. Staggers. It  shall be done.
(The regulation referred to will be found on p. 63.)
Mr. F erguson. I  would like to cover now the comments on the dup ­

lication of regulation.
Bank collective funds, we believe are thoroughly—we know are 

thoroughly and regularly—examined by one of the three Federal bank 
supervisory agencies, the Comptroller, the Federal Reserve or the 
FDIC .

This  examination is part of the regular examination trust depa rt­
ments or banks. In  addition collective funds of State chartered  banks 
are examined by State banking authorities. National banks are ex­
amined twice each calendar year with authority in the Comptroller 
to waive one of the four required examinations in each 2 years. State 
member banks  of the Federal Reserve System are examined by the 
Federal Reserve banks in their  dis tricts at least once in each calendar 
year.

Noninsured member banks are examined by the FD IC approxi­
mately once each calendar year.

In  addition  all State  chartered banks are regularly examined by 
State  banicing authorities.

In  sharp  contrast to this, the SEC has at best only a very limited 
program of periodic examination of registered investment companies 
or mutual funds. It  is given the power to examine accounts, nooks, 
and other records required to be maintained by mutual funds.

The frequency of SEC examinations is illustrated  by the fact that 
in the 23-year histo ry of the Investment Company Act, the SEC had 
completed only 165 examinations of investment companies prio r to 
1963. In the fiscal year 1963 we understand the SEC completed 84 
inspections and began 29. It  should be noted tha t as of June  30, 1963, 
there were 727 investment companies registered under the act.

So, it is obvious that a lot  of them have never been examined or in­
spected. Of course, we should note, we must note, that  the SEC 
statutes emphasize disclosures rather than examination and protection.

A periodic on-the-spot examination is the most powerful tool of 
bank supervision. The bank examiner is, and has been tradi tionally 
a formidable figure in America, in the American financial world. I 
am fa irly conscious of th is myself, as in my own tru st departm ent in 
the last few weeks, we have jus t finished an examination by the ex­
aminers of the Comptroller. It  was made by 12 highly competent 
young men and continued over a period of 4 weeks, and we feel that 
the Comptroller’s examination is a most thorough and able examina­
tion of our whole trus t operation including the operation of our col­
lective investment funds.

These examination of bank trust  departments will continue to be 
made a t least on as broad a scale as they are now made even if the 
SEC should exercise the jurisdiction which it claims over bank col­
lective investment funds.

The three banking. Federal banking agencies, have an unqualified 
obligation to examine and supervise all functions and activities of

41 G.'i 6
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a bank  w hich  have t he  pote nti al to  i mpa ir the  ban k’s ca pit al or  to  af­
fec t its  custom ers, depo sito rs and tr ust  benefic iaries.

Because collective  in vestme nt funds ma int ain ed  fo r t he  a dm in ist ra ­tion and the  investm ents of  fidi ciary asse ts pose a poten tia l th re at  to 
bank  cap ita l, since  any  abuse  of fiduci ary  res ponsibil itie s imposed upon the hank  may res ult  in a surch arg e lia bi lit y again st the han k, these 
funds mu st be reg ula rly  and  tho rou gh ly examin ed by banks’ su pe r­
viso ry agencies.

The scope and na ture  of  bank  examina tions is ill us tra ted by the  
fol low ing  sta tem ent from the  Co mptrolle r’s manua l fo r represen ta­
tives in tru st . The rep res ent atives in trust  are  the  examin ers  who walk in  our  fro nt  doors,  and  1 wan t to quo te :

The fundamental  objective of a tru st departm ent  examination  i s the assu ranc e tha t the fiduciary activ ities o f a nationa l bank ar e being executed in compliance with  applicable Federal  and local law and regulation 9. When a nat ional bank tru st  department is thus operated the beneficiaries and other par tie s at  int ere st in the accounts being administered  will have no ju st  cause for  complaint  and the bank will not be liable for surcharge. Therefore, the protection of the int er­ests  of the beneficiaries and other  p art ies  a t int ere st i s essential to the protection  of the bank s’ depositors an d shareholders.
Th e u ndesi rab le effect of  dup lic ate  Fe de ra l reg ula tio n is for ce ful ly pointed ou t in the  fift h rep or t by the Hou se Com mit tee  on Gover n­ment O perat ion s an d I  would like to quote  ag ain :
15. Regula tion by both the SEC and the Comptroller of the opera tion of com­mon tru st  funds held in banks for  their customers  would impose hard ships ou banks, through the necessity  of complying with  sep ara te regi stra tion , repor ting, and other requirements, and the add itional legal, operat ing, and  other costs involved. Such dupl icate  regulation would probaldy make it  uneconomic for  banks to handle managing agency accounts in modest amounts or to receive deposi ts unde r the provisions of th e Smathers-Keogh  Act—

as Congress inten ded .
“A s Cong ress  inte nded” is no t in th e quo tation.
Th e SEC ’s opp osi tion to th is bi ll is difficult to com prehend when we con sider th at  in its  pend ing  omnibus bill  to revise the vario us  securi ties  ac t, Senate bi ll 1642 and House  bil l 6793, th e SE C has wi llin gly  a gre ed to the  p rop osi tion th at  th e Federal  ban k sup erv iso ry 

agencies, ra th er  th an  the S EC  shall  exercise  th e powers, fun ctio ns,  an d 
du ties vested in th e Com mission to a dm inist er  and enfo rce  wi th resp ect  
to securi ties  i ssue d by ban ks the  pro vis ion s dealing  wi th  regi str at ion of  securi ties , annual rep ort s, prox y sta tem ent s, and  pro fits  reali zed  by insid er tr ad ing.

Th is gra nt of  powers to the  ba nk ing  agencies  is to be unquali fied , and is in  an  ar ea  no t here tofore  covered  by  th e bank  super visory  a gen ­
cies, b ut  p ara doxic all y, the  SE C is ap pa rent ly  unwi lling  to allow the  bank ing  age ncies t o have  sole ju ris dic tio n in the  fiduc iary  area, one in which  those agencie s ha ve had  a v as t amo unt of  experience  over  manv  years.

Our  associ ation believes t hat the  F ascell -Anderson legisla tion  offers a sensible appro ach to avoid ing  the  burdensom e economic, conse­quences of  du pl ica te F edera l reg ula tio n while a t the  same time p ro vid­ing  ade qua te s afe guard s fo r th e benef iciaries of  fiduciary accounts.
These will be described in the  di scussion th at  follows.
Th e bas ic provision of the bill is th at  ba nk s’ collective  fu nd s are to  be 

ma intain ed in st ru ct  confo rm ity  with the  req uirements of  the  bill
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prov iding confo rmity  wi th the req uir em ents of  t he  b ill prov idi ng  fo r 
public disc losu re and periodic  financial repo rti ng , and  wi th rules 
and regu lat ion s pre scr ibed by the C om ptr oll er f or  collec tive investment 
funds.

Th e rulem aking  pow ers an d responsibi liti es assi gne d to the Comp ­
tro lle r a re  comp rehe nsive a nd  d eta iled .

Since ban k collec tive inv estment f un ds  have been a nd  wi ll un de r th e 
proposed bil l be extensiv ely sup erv ised by the bank  superv iso ry agen­
cies, in ter es t in bank  collect ive fu nd s a re  to  be  express ly exem pt fro m 
the  Securiti es Act  of  1933, Sec uri ties Exchange  Act of  1934, a nd  the  
Investm en t Com pan y Act  o f 1940. Suc h int ere sts  are no t to be evi­
denced by any  cer tific ate,  an d ar e not  to be general ly tra ns ferable . 
The only place a t which t he y are  to  be t rans ferab le is whe re you  hav e 
a tr ust  te rm inat ing an d the corpu s of  the term inat in g tr ust  passes 
to anoth er tru st . Unless th is  tr an sf er  were pe rm itted , you  would n ot  
otherw ise  be able to avo id a capit al ga ins tax a t th at time.

I f  you  were p assin g ind ivi dual securi ties , no c ap ita l ga ins  ta x w ould  
be app lica ble , so the re is a provisi on whe re it passes from one tr ust  to  
anoth er  that th e in ter est , the  pa rti cipa tin g intere st, m ay be tran sfer red.  
But  I emphasize  th at  th is tran sfer  i s o nly  pe rm itt ed  in cases of  lega l 
term ina tio n of  an  ex ist ing  tru st .

No piece of  pa pe r is t rans fe rre d.  I t  i s a pu re  book tra nsac tio n.
En force me nts  of  thes e requir ement s is to be the res ponsibi lity  of  

the th ree Fe de ra l ban k sup erv iso ry age ncies:  Th e Co mp tro lle r of  
the  Cur ency for  nat iona l banks, th e B oard of  Gover nors o f t he  Fe de ral 
Rese rve Sys tem fo r St ate ch art ere d ban ks which are  members  of  the 
Sy stem ; the Fe de ral Deposit  Insu ranc e Co rpo rat ion  fo r St at e 
ch ar tered ban ks which are  fed erall y insured, bu t which are  no t mem ­
bers of  t he  Federal  Reserve  Syste m;  an d whichever of  the for egoin g 
agencie s is selected by the r ela tiv ely  fe w n onins ure d bank s. So fa r as 
we know, the re a re  only  11 bank s that  have col lect ive inv estment f imds  
th at wou ld no t come  directl y un de r th e th ree agenc ies th at I hav e 
men tion ed and  they ar e given th e choice of  picking  which ever the y w ish 
to regu lat e them.

W ill fu l vio lat ion s of  the  ac t as well as wi llful mak ing of  un tru e 
sta tem ent s, wi llful omission to sta te  mate ria l fac ts a re punis hable  by a 
fine of no t more  t ban $25,000. Th e reason f or  selec ting  t he Compt rolle r 
as th e p rim ary ru lem aking autho rit y is that, t he  a ll- im po rta nt  Fe de ral  
income ta x tre atm en t of  common trust  funds  requ ires compl ianc e wi th 
the  rule s and  reg ula tio ns  a pplicable to  common funds mainta ined  by 
na tio na l ban ks which are pro mu lga ted  by the Comp tro lle r.

In  othe r wor ds,  to con tinu e the tax sit ua tio n as it  is a t presen t, 
the Co mp tro lle r nee ds to be the ru lem aking a utho rit y.

A t the  pre sen t t ime, common trust  fund s are  exem pt un de r section 
584 of  the In te rn al  Revenue Code fro m Fe de ra l incom e ta x and 
collective  fu nd s fo r pension  and  prof it- shar ing plan s are  e xemp t un ­
de r sections 401 a nd  501 of  th e I nt er na l Revenue Code.

Th e passage of  th is  leg islation  would  autom ati ca lly  en tit le  col­
lect ive fu nd s fo r agency  accoun ts to  simila r ta x tre atmen t un de r 
section 851 of  the In te rn al  Revenue Code.

The rat ion ale  fo r thes e exemption s is to avoid  double taxa tio n on 
the  ind ividual beneficiaries of  these  fun ds.

The SE C has  mi staken ly assu med  th at  benefic iaries of  fidu ciar ies 
accoun ts are  investors  an d pro spe ctive investo rs. Th e bi ll expli cit ly
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pro vid es fo r full disc losu re to every person  who is in a position to do 
som eth ing  ab out t he  pa rti cipa tio n of  the  ind ivi dual fiduciary  account 
in the  collective fund s, fo r example a cot rus tee  or  a cofiduciary.

To  be sure th at  no pr op er  disc losu re req uir em ent has been ove r­
looked , the  bill  autho rizes the Co mp tro lle r in broad terms  to require 
disclosu re to such  othe r persons as  he may prescribe.

Th e bil l reflects  an affirmative des ign  to  fu rn ish complete an d in ­
tell igible  in form ati on  to all  perso ns inte res ted  in ban k collective  
funds. Sec tion  6( b)  directs the Co mptrolle r to make rules and regu ­
lat ion s to insu re—a nd  I  quote—
the disclosure of relevant information to persons having interests in account presently or  prospectively participating in such collective investment funds.

Sec tion  6( d)  specifica lly pre scr ibes th at  the  pla n sha ll conta in cer ­
ta in  descr ibed  in form ati on  p lus —and ag ain  I  am quoti ng—
such other matters as  may be required under the regulations of the Comptrol­ler of the Currency, to define clearly the rights of participants in the collective investment funds.

hlow, it is—th e SE C------
Mr.  S taggers. Mr.  Fergu son , you have  reac hed the en d of  th e page , 

have you n ot,  pag e 12 of y ou r s tatem ent ?
Mr. F erguson. Yes, sir.
Mr.  S taggers. I t  looks like we will have to s top  a t th is point  because 

we will have  a  q uor um call short ly.
Is  it poss ible  fo r you to come back  in the  mo rni ng  at 10 o’clock?
Mr. F erguson. Yes, I th ink ou r Mr. H ar ri s will have  to rep resent  

us tom orrow m orning  a t 10, if  th at  is sa tis facto ry  to you, sir , because  
1 have  an eng age ment inv olv ing  abou t 800 peop le in Pi tts bu rg h at 
noon tom orrow, and Mr. H ar ri s will be her e tom orrow morning  to 
present the  res t of o ur  views, which are  not  too ex tensive.

I do ap prec iat e very much y ou r h av ing us he re t o a pp ea r before you. 
I  ap prec iat e the  p atience with  which  you have listened  to us, and  we 
do hope very m uch tha t you will su pp or t and move th is bill along.

Th an k you  ve ry much.
Mr. H arris. We  are  not go ing  to have  the  privilege  and honor of 

askin g c ertain  questions that  might arise in ou r m inds, Mr. Fe rgu son  ?
Mr. F erguson. Ind eed , s ir. I wou ld say to you, Mr. Har ri s,  t hat  the 

thr ee  gen tlem en on my rig ht  and lef t are much more com pet ent  to 
answer  than  I am. I  would  like  to  be back  to the  he ar ing excep t tha t 
I  do have  an eng agement at noon tom orrow in Pit ts bu r gh.

Mr. H arris. We il, I ap prec iat e yo ur  mod esty  as well as the si tu a­
tion which compels  you to hav e to be in Pi ttsb ur gh , just so we can 
have  it un derstood th at  the y wil l be av aila ble .

Mr. F erguson. Indeed , yes.
Mr. H arris. They would be te st ify ing as you would  and all. I 

have, been qu ite  impressed by yo ur  tes tim ony and  I was loo king fo r­
ward to  some discussion with you , though.

Mr. F erguson. Th an k you very much,  sir.
Mr.  H arris. I am sorry  I am not go ing  to have  the privile ge.
Mr. F erguson. You will find these gen tlem en are  quite  good at  

respondi ng to yo ur  questions.
Mr. Staggers. e are  glad to hav e had you and vou r assoc iates  

here  and  we will be lookin ir fo rw ard to hearinir  the rest of the  tes ti-
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monv from Mr. Harris  tomorrow and from him elicit answers to 
questions. I hope you have a good meeting in Pitt sburgh tomorrow. 

Mr. Ferguson. Thank you.
Mi\ Staggers. I  would like to ask Mr. Henry  Harfield,  if he is 

present, if he would like to submit his sta tement for  the record.
Mr. Harfield. May I  do so?
Mr. Staggers. You certain ly may. You may present it to the clerk 

at this time if you will.
(The statement of Mr. Harfield follows:)

Statement of H enry Harfield

My name is Henry Harfield . I am legal counsel to the  Fi rs t Nat iona l City 
Ban k of New York, and  app ear  here today on its  behalf to tes tify  in supiwrt 
of H.R. 8499 and H.R. 9410. These hills are iden tica l in content and I shall  
refer to them h ere aft er as if  they were a single bill.

I am gra teful to the  committee for this  opportu nity  to pre sen t my views and 
those of the bank  which I represent.  This  bill is impor tan t legisla tion and it 
is greatly  needed. It  deals prim arily with the regu lation of the  collective 
investment by banks of money ent rus ted  to  the  banks by individuals . The 
collective investment by banks  of funds held by them as  fiduciaries is im­
portant because it involves  great amounts of money and gre at numbers of 
people. Banks have been provid ing fiducia ry services for  more than 150 yea rs 
and for more than 40 yea rs they have employed the  device of collective in­
vestment in order to bring to the public the  resulting economies in operation. 
According to Febru ary  1964 sta tis tic s of the American Ban kers Association, 
the re are a t presen t over 600 tradit ion al common trus t fun ds operated by 
banks located in every Sta te of the  Union excep t Alaska, Idaho, and Wyoming. 
Nearly 300 collective funds for employee-benefit trus ts  are  operated by banks  
located  in 39 State s. The  amount of money and the  number of people affected 
by this  activity  underscores  its importance.

Nevertheless , the re are only about a dozen collective funds for  Smathers-  
Keogh t ru sts  in the  whole co untry,  and I am aware  of none fo r managing agency 
accounts. The  demand for  these faci litie s is being  frus tra ted .

The bill represe nts needed legis lation because the  wholesome development 
of this fiduciary business, and indeed its  present stab ility , is a t present th re at ­
ened by unnecessary confusion  and conflict among Government agencies. From 
193" un til 1963 Fed era l regu lation of common trus t fun ds was carried  out by 
the  Fed era l Reserve Board.  The Federal  Reserve Board issued  regu lation F, 
which remained sub stantially  unchanged dur ing  th at  qu ar ter of a century. I t 
was extrem ely res tric tive . I t did not  in any way call in question the  propriety  
of adm inistration by banks of collective funds but it  limited the  ava ilab ility  
of such bank services so as in effect to make it  impossible for banks to offer 
the economies of collective inves tment to jiersons of modest means  who des ired in­
vestment advice. In  1962, Congress tra nsferre d jur isdiction over the  fiduciary 
act ivit ies of nat ional banks and common tru st  funds operated by all banks from 
the Fed era l Reserve  Board to  the  Comptrolle r of the  Currency. The  Comptroller, 
af te r extensive  study, promulgated regula tion  9 which, by stre amlining certa in 
procedures and stripping  away various legal myths, allowed the  ba nks an oppor­
tun ity  to reduce the price of  their  fiduc iary services through collective investment 
of small disc retionary agency accounts whose owners thereto fore had been 
denied  the  opportu nity  to obtain such services at  a reasonable price. At thi s 
point, the  Secu rities and Exchange  Commission asserted juri sdiction over the 
fiduciary a ctiv ities of banks  if  such ac tivi ties  were conducted on a collective basis. 
Fu rth er,  question  was raised as  to whe ther  the  tax  tre atm ent of t he  cla ssic form 
of common trus t fund  would be ava ilab le to managing agency funds operated 
und er the new regu lation or whe ther  the  conten tion by the  SEC th at  the  h isto ri­
cal exempt ions from the secu ritie s laws  w ere no longer  applicable, would res ult  
in disc riminatory t axation  of these plans .

The bill now before you would resolve  these doubts . The bill recognizes the  
uti lity of expanded ava ilab ility of collective investment by banks of fun ds held 
by them as  fiduciary. It  provides s tan dards  for the  r egulation  of such fund s and 
th ei r inves tmen t plans in the  public inte res t. It  provides unequivocally that  
these bank ing act ivi ties sha ll be supervised by Fed era l bank author itie s. I t
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exempts such funds or plans  from the  securitie s laws  in a man ner  which should be sufficiently unmistak able  to en titl e managing agency funds to the  same tax  treatm ent as the  tradit ion al funds which  alre ady  have an express exempt ion from  the secur ities laws.
There are  a gre at many misconceptions, both of fac t and of law, about the opera tion of bank collective investment funds . With the  permission of the com­mittee,  I should  like to review for  the  record exac tly what is the na tur e of the business which thi s bill would regulate.
The management and investment of other people’s money is a fundam enta l pa rt  of the banking business. Both on a Nat iona l and on a Sta te level, legisla tion affirmatively recognizes the public uti lity of having banks act  as managers of the  savings and inves tments of the  people.
In so doing, banks ac t as fiduciar ies, not  as businessmen barg aining at  arm 's length  with  the ir customers. As fiduciaries, banks are required to and  do assum e an unusually  high standard  of care,  skill and fidelity: the  law holds them to this  high standa rd. Historically , special rules and specia l forms of regu lation and procedure have been applied to fiduciary activ ities . Banking is itse lf a highly  r egulated  industry , but wthin the  framew ork of that  r egulation there is and historic ally  has been a special  supervision of trus t departm ents  by specia lly tra ined and qualified examiners.
The kind of management which a bank provides for  its fiduciary accounts is necessari ly expensive. The average man, even of some means, can’t afford to have a bank as fiduciary on full-t ime basis  unless the collective inves tmen t techn ique i s used. Even people who rid e in tax is can't  always afford a chauffeur.As a resu lt, the re is a  grea t, unfulfil led demand for  p rofessional management of money and  investm ents. The more affiueut the  society, the  grea ter  is this  demand.
Banks se t about providing service  to  meet this  demand mere t han  40 years ago. They did it by bring ing to the ir fiduc iary customers the  economies of  collective inves tment. Ins tead of mainta ining tot al separa tion  of every aspect of each tru st,  executorsh ip, guardian ship , or  agency, they  commingled assets and pooled the  expenses »t  inves tmen t ana lysi s and  re se arch ; they used the  economies of large-lot buying and achieved a degree  of saf ety  through diversifica tion im­possible for any but the largest individual accounts.There are,  in my judgment, two reasons why the  development of bank col­lective investment techniques in the  1920’s did  not  have the na tur al growth merited by th e continuing demand for it.
Fir st, there was a devasta ting  tax  problem. Almost as soon a s banks began to use the  techn ique of collective investment , the  tax  author ities moved in for added revenue. They claimed that  the  aggregate of the fiduciary  inves tments should  pay a tax  In addition  to the tax  payable by the individual estate s on accounts whose assets were collectively invested . They made thi s claim stick  in the  courts, and  Congress had to ac t to res tore  a decent balance. After the tax  autho riti es had successfu lly claimed th at  bank collective fund s were inde­penden tly taxable. Congress amended the Int ern al Revenue Code so as to exempt these  funds, so a s to elim inate  wh at i s in effect double taxation.Atid le t me make a particular  poin t here. Congress consis tently followed this  policy a few yea rs lat er,  when the  Inve stment Company Act of 1940 was passed. Inve stment companies are given tax treatm ent  equivalent  to bank  collective investment funds. The references are in sections 851 and 584 of the  Int ern al Revenue Code.

Now, this  brings us to the second impediment  to development of bank serv ­ices. Until 1902, the only Federal regu lation of bank collective inves tments was by the Federal  Reserve  Board, which in 1937 promulgated regu lation F  for that  purpose. Although this regulation applied to nationa l banks, the  tax advanta ges  of common tru st  funds, whether opera ted by National  or  State banks, were keyed to and dependent  on conformity with this regulation. Thus, all bank collective funds designed for  the  individual were, in effect, sub ject to regulation F, e ither d irec tly or in order  to avoid tax disadvantages.The Fed era l Reserve  Board  was also engaged in adminis tering the  laws intended to sep ara te commercial hank ing from the  secu rities business. These laws had nothing wha teve r to do with the  regula tion  o f the fiduciary activities of banks, as I shall  poin t out in ju st  a moment. Nevertheless, a cur ious (and  I believe unwholesome) osmosis took place, with the  result  th at  regulat ion F became a blend heavi ly flavored with the  bi tte r tas te of tax concepts  mingled with the bank holiday of 1933. The Internal  Revenue Code was supposed to
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follow regulation F; instead, regulation F leaned on the exemptive provisions 
of the Internal Revenue Code. The impression created was tha t there was 
something wrong in having banks ojierate collective funds, and that regulation F 
was intended to keep sin within bounds.

As a matter of fact there has never been any suggestion tha t banks should 
refrain from dealing with securities on behalf of their  customers. In the early 
1930’s. banks were restricted in respect of the underwriting and distribut ion of 
securities, but Congress carefully noted that this in no way inhibited the right 
and ability of banks to deal in securities for account of their  customers. This is 
explicit in Revised Statutes , section 5136, and inherent in the legal grant of 
fiduciary powers.

Similarly, there has never been any suggestion tha t it is improper for banks 
to invest fiduciary funds collectively. Moreover, the fact that  a bank commingles 
the funds of trust  A and  tru st B does not in the slightest alter the fiduciary re­
sponsibility of the bank in respect of either trust .

Regulation F permitted collective investment, in the form of common trus t 
funds or similar funds, but it very severely circumscribed the form of the par ­
ticipating accounts. In this state of affairs, there was universal acceptance of 
the propriety of bank collective investment, o f its  tax status and of the fact that  
it was not the securities business and should be supervised by banking authorities  
rather than securities authori ties.

The present regulation, by the Comptroller, makes no change in the basic con­
cepts. but it does adopt as a standard the substance of the participa ting accounts, 
instead of the form of those accounts. In effect, it says that  any account the 
bank holds as true fiduciary may enjoy the benefits of collective investment— 
not jus t the formal trus ts and guardianships. The phrase used by the Federal 
Reserve Board was “true fiduciary purpose,” whicli was something less than 
precise and involved subjective terms. The t est used by the Comptroller is “true 
fiduciary relationship,” which is both precise and objective. A re lationship  can be 
determined as a m atter of law : a purpose is a sta te of mind. The test  used under 
regulation 9 is the obligation the bank undertakes  to its customer. If that  obli­
gation is the responsibility of a fiduciary, the high standard of fidelity and free­
dom from self-dealing, then the form is not important . The customer, the public, 
is entitled to the economies of collective investment.

Unfortunately, when the Comptroller amended regulation 9, the attention of 
its critics  was focused on the mechanics rath er than the design. Collective invest­
ment is merely a mechanical device. The use  of this device doesn’t change the 
basic relationsh ip or  design. The relationship of an investor to the company in 
which he buys a share  is one thing. The relationsh ip of an investor to his 
fiduciary—trustee, executor, or agent—is another. These are  separate things. 
They are  not made the same because they use some of the same mechanics. The 
suggestion tha t if a fiduciary commingles the assets of several accounts, those 
assets become an entity is absurd. The absurdi ty is best indicated by noting that 
the fiduciary does not thus el iminate or reduce his special fiduciary responsibility.

Fiducia ry funds collectively invested by a bank do not become an investment company.
The great virtues of the present bill are :
1. It  gives effect to substance by recognizing the specific charac ter of collective 

investment funds maintained by banks in th eir fiduciary capacity.
2. It imposes on bank supervisory authori ties the responsibility of seeing that  

this distinction is maintained and respected. They are the experts in this field.
3. It eliminates the confusion which has existed for years with respect to the 

availab ility to the general public of bank management of the ir funds.
4. By eliminating confusion and preventing jurisdictional  disputes, it permits 

the public to have free and economical access to the regulated bank services which are so much in demand.
It  is very important to note one la st point. The banking industry does not 

oppose regulation. It  is accustomed to regulation. Wha t it  wants, and badly 
needs, is simply a clear statement as to who does the regulating.

Mr. Staggers The meeting is adjourned until  tomorrow at 10 o’clock. 
(Whereupon, at 12:10 p.m., the subcommittee adjourned to recon­

vene at 10 a.m., Wednesday, June 10,1964.)
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House op Representatives,
SU BC OMM IT TE E O N COMM ER CE A ND  F IN A N C E

of the Committee on I nterstate and F oreign Commerce,
Washington, D.C.

The subcommittee met, pursuant to recess, at  10 a.m., in room 1334. 
Longworth House Office Building, Hon. Oren Ha rri s (chairman of 
the committee) pres iding.

Chairman Harris. The committee will come to order.
When the committee adjourned yesterday, Mr. Ferguson was in the 

process of presenting a statement  on behalf  of the American Bankers 
Association.

We will resume where Mr. Ferguson left  off.
Now, there were three of you. I  don’t know, gentlemen, if you have 

drawn  straws to see who is going to do the honors th is morning or not, 
but  we will leave tha t to you.

Mr. H arris. Mr. Chairman, they have decided I  should do it.
My name is Harris.
Chairman Harris. A very good name.
Mr. Harris. Thank you.
Mr. Buek and Mr. Bronston  are accompanying me.
Chairman Harris. Thank you.
We will be glad to have you continue for  Mr. Ferguson. I  believe 

you had  read to the bottom or gone over the  statement through page 
12, and he was about to begin on page 13.

ST AT EM EN T OF REESE HARRIS, VICE PRESIDENT, TRUST DIVISION,
AMERICAN BANKERS ASSOCIATION; ACCOMPANIED BY CHARLES
W. BUEK, CHAIRMAN, INVESTMENT COMMITTEE, TRUST DI VI­
SION. AMERICAN BANKERS ASSOCIATION; AND CECIL BRONSTON,
MEMBER, EXECUTIVE COMMITTEE OF TRUST DIVISION, AM ERI­
CAN BANKERS ASSOCIATION—Resumed

Mr. Harris. Mr. Chairman, when Mr. Ferguson stopped, I  think 
he was about to  discuss the merchandising  of in teres t in funds, and  as 
I  recall he had described the very personal relationship which exists 
and should exist, between a bank and its trus t customers.

In  that connection, I would like to quote from some remarks I  made 
in a debate on the pros and cons of pooled managing  agency funds at 
the midwinter tru st conference in New York in February  1962, and 
this  was at a time when th e indus try was crysta llizing  i ts views on 
these subjects.
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I quote from my own remarks:
I dislike a tru st departm ent’s losing the  personal relat ionship  with it s cus­tomer which a  purely mutual fund implies. I like the phi losophy which prompts the  no advert ising , no solicita tion rule s f or  r egulation  F funds. I would like to ins ist th at  to par tici pate in our  pooled agency fund you mus t enter  into a per ­sonal relat ionship  with the department, and when that  re latio nship is term inate d your  participa tion  must be liqu idated. I would like to make those p arti cipatio ns non tran sferab le and not  available as security for loans.
Now, subsequently in April of 1963, which was more than  a year after this, regulation 9 was promulgated and it  made possible the achievement of these goals which I  mentioned withou t “going the mutual fund way.”
The SEC is concerned over the possible merchandising of interests in bank collective funds.
Section 6(h)  (1) of our bill directs the Comptroller of the Currency to prescribe rules and regulations governing the manner in which a bank may advertise or publicize its  collective investment funds.This obviously includes solictation and the use of salesmen. The present rules and regulations of  the Comptroller squarely prohibit the merchandising of bank collective funds.
The breadth  of the proscription is shown by the following state ­ment which appears  in the Comptrolle r's manual for representatives int rus ts.  And I  quote:
Reference to collective investment  funds may app ear  in adve rtise men ts of a bank only in very res tric ted  form. I t may be sta ted  as a paift of an adverti se­ment  of the fiduciary services generally being offered by the  bank th at  it  oper­ates collective inves tmen t funds and will furnish  copies of the plans and finan­cial repo rts per tain ing  to them upon request. However, advertising  which has as one o f its  main or prom inent fea tur es or purposes  reference to collective in­vestment funds would violate  regulation 9. This  app lies to a ll forms of advert is- ing—newspaper  ads, brochures, or whatever. Obviously, the use of  agen ts by a bank solely or prim arily to promote its collective investment funds is prohibited.
These limitations set by the Comptrol ler would have proscribed the three isolated instances of merchandis ing which occurred in the months prior to the promulgation of regulation 9.
These brief experiments in adver tising or promotional effort were not condoned by the American Bankers Association, and were frowned upon by all the interested regulatory  authorities.
Concern has also been expressed about charges which banks might make against their funds.
Section 9.18(b) (12) of the Comptroller’s regulation 9 provides in effect that  a bank may not charge a separate  fee for the  management of a  collective investment fund. The amount of any such fee att rib ­utable to a par ticipating  account, plus the amount of any fee charged directly to the participa ting account, cannot exceed the amount charged bv the bank to a nonparticipating account.
In  other words, we cannot charge a penny ext ra for operating these funds beyond the compensation usually charged to trus t customers who do not partic ipate  in such funds.
Banks expect these rules to continue. The proscript ions and limi­tations respecting solicitation, advertising, and the charging of fees for managing the funds are powerful indicia of the reasons why banks will not be entering into the mass mutual fund business.The problem of exempting Smathers-Keogh collective funds from the jurisdic tion o f the SEC involves only the Securities Act  of 1933.
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The  SEC concedes that  these funds are exempt from the Investment 
Company Act of 1940.

Now in considering collective funds for Smathers-Keogh trust s 
we are faced not  only with a theory but  with a condition. The SEC 
position on these funds has ha d a deter rent effect, almost amounting 
to a standst ill, on the development of the program the Congress 
intended.

The Smathers-Keogh Act provides that one method of funding 
a self-employed retirement plan is by the creation of a qualified tru st 
with a bank. Such a qualified trust is beyond any doubt a bona fide 
trus t, and the purpose of the settlor is beyond any doubt a bona fide 
fiduciary purpose, to provide income for his retirement.

Yet the amounts of annual contributions permitted by the act are 
so modest that banks cannot accept these trusts unless they can invest 
the funds on a collective basis. Even with pooled or collective fu nds 
the profit margins will be low.

Registration under  the 1933 act would add a new layer of Federa l 
regulation with inevitably more expense to the banks and to our tru st 
beneficiaries.

In  enacting H.R. 10, Congress quite certainly did not intend to grant  
a new area of jurisdict ion to the SEC. There  is nothing in the act 
which even remotely suggests th at the SEC  was to have anything to 
do with II.R . 10 plans.

We are aware of the decisions in  which variable annuities sold by 
insurance companies were held to be securities for purposes of the 
1933 act, and th at the fund  was a separately entity which was subject 
to the Investment Company Act of 1940.

Those decisions are not  applicable to bank collective funds. But 
whether they are or not is not the question here. The real question 
for this Committee is whether  banks should be subject to the burden, 
expense and frust ration of double regulation.

It  should be constant ly borne in mind that every consideration of 
policy tha t has led to the exemption of public offerings of a bank’s 
own securities from the Securities Act of 1933 applies with equal force 
to bank collective funds.

Those considerations of  policy do not extend to the insurance busi­
ness since it is not under  Federal supervision.

Our association wishes to make it abundantly clear that bank 
collective funds for managing agency accounts would not permi t 
banks, as is suggested by the SEC, to go the mutual fund way.

It should first be understood that  bank collective investment funds 
whether comprised of trust  assets or managing agency accounts, differ 
markedly from mutual funds in both struc ture and operation.

Before there can be a bank collective fund there must first be a 
number of individual fiduciary accounts, tru st or agency with  the 
bank.

By contrast, a person who buys shares in a mutual fund does so 
exactly as he buys shares in any other corporation.

Before any funds  can be invested in a bank collective fund two 
separate decisions must be made inside the bank. The bank really 
has a double responsibility.

The first decision is what part , if  any, of the  funds in  the individual 
account are to be invested through the medium of one or more of the 
bank’s collective funds.
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In  this  k ind of investment management, it is frequent practice to invest par tly in a collective fund, and part ly in separate  securities.The next decision is the determination of what investments are purchased for the collective fund. It  should be noted th at the bank when it decides to put  all oi* pa rt of an account into a  collective fund, exercises a fiduciary judgment for  which it may be called to account in a court of law. There is no comparable responsibility on the mutual fund salesman.
We think the SEC has failed to recognize these two separate exer­cises of discretion, and tha t this probably explains the SEC ’s confu­sion in talking about investors and shareholders in bank collective funds, and in talking about offerings to the public or the merchandising of interests in bank collective funds.
So fa r as collective funds for manag ing agency accounts are con­cerned the definition o f managing agent in section 2(d ) of the bill must be read carefully. It  requires tha t the bank  be vested with in­vestment discretion.
This requirement eliminates any possibility of a managing agency contract providing for the direct or automatic investment of  a manage­ment agency account in a collective fund.
Under the bill, an account cannot participate in a collective fund unless the bank is, in the first instance, acting as trustee, executor, ad­minis trator , guardian, or managing agent. These are all fiduciary capacities.
Now, in addition, the  bank is a fiduciary with respect to the assets in the collective fund. The bank may be held accountable as a fiduciary in a court of competent jurisdict ion, thereby all of the resources of  the bank can be reached in a proper case.
On the other hand, an action by a shareholder against a mutual fund is self-defeating. His only remedies are the individual responsibili­ties of the directors  and of such t hird person as he may be able to reach by establishing some form of bad faith , collusion, or fraud.In the fore fron t of the bank’s basic fiduciary duties is the  duty of loyalty to the beneficiary. A bank is in the position of a fiduciary with respect to persons having an interest  in its collective investment funds regardless of whether the investment is made through the medium of an in ter vivos trus t, testamentary t rust , agency account, or an II.R. 10 trust.
The most important consequence of this fiduciary relationship is tha t the bank is under a stric t duty to manage the collective investment fund solely in the interest of those part icipating in it.
Thus the bank is clearly under an obligation to refra in from any transaction in which there might be a temptat ion to consider its own advantage r ather than the sole advantage of the collective investment fund and the individual accounts invested in it.
It  would be a clear breach o f tru st for the bank to use collective in­vestment fund assets in an effort to shore up bank loans or to  deposit fund assets in the  banks’ savings or commercial department in exces­sive amounts or for an unreasonable length of time, or for the bank to engage in churning the collective funds’ portfolio.
These areas of possible conflict of interest or self-dealing regularly receive the scrutiny of  the bank supervisory agencies and occasionally of the courts.
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Bank have been engaged in the  trust business for  many years, and 
common law fiduciary principles, together with supervision by trad i­
tional bank regulator}' agencies have proven adequate to prevent 
abuses.

As noted earlier less than 10 percent of the trus t assets administered 
by banks are managed on a collective basis.

Since the protections afforded by fiduciary law and bank supervision 
have been adequate to prevent abuse with respect to all trus t assets, it 
is difficult for us to understand why these same protections are not 
adequate for  a portion representing much less than 10 percent o f to tal 
assets, which is collectively invested.

We have figures which indicate to us rather conclusively tha t the 
total  of our collective funds is not over 3 percent of all personal trus t 
funds, and we have been using a figure of 10 percent but we believe it is 
not over 3 percent.

Mr. Staggers. Could you right at that point tell me what that means 
in dollars?

Mr. Harris. The actual figure is $3,600 million. We believe that is 
the total value of the personal trus t funds invested in collective funds.

The association’s conception of the use of  collective funds for m an­
aging agency accounts was forcefully and concisely stated by Mr. Buek, 
testifying on behalf o f the association before the Legal and Monetary 
A flairs Subcommittee of the House Committee on Government Opera­
tions about a year ago.

I quote from his rem arks:
There has  been some suggestion that  the  commingling of managing agency 

accounts by banks and  trust, companies would mark  their ent ry into an enti rely  
new field of  investment effort. I believe th at  some people have  the  impress ion 
th at  the  b anks  would use this  new au tho rity to enter  t he  mass market,  which is 
now so ably and effecively served  by the  mutua l funds. In my opinion this  
opportunity  is n ot presented by the term s of  regu lation 9, for  i ts  limitations pre­
clude such an  act ivi ty on our pa rt. Let me exp lain th is sta tem ent  br iefly:

1. Adver tising will be str ict ly limited, so that  a selling effort cannot be made 
by thi s means.

2. No loading charges may be made, and  thi s means th at  no money is provided 
for distr ibu ting or m erchandising th e funds.

3. Most important  of all is the provis ion th at  ou r tot al compensation and our 
expenses combined may not exceed the  managem ent fee which we would charge a 
managing agency customer if he were not  a pa rticip an t in the commingled fund. 
This provision  alone will keep us out of  the  mass m arket.

Investing  small amounts  of money is expensive. The mutua l funds, which 
have served the  mass ma rke t profitab ly and in huge volume, have  worked on a 
basis of a management fee plus expenses plus  a loading charge. Regu lation 9 
offers us a management fee less expenses and no loading cha rge. In  our  opinion, 
an opportunity  to enter  the  mass marke t on a profitab le bas is does not exist .

Tha t is the end of that quotation.
The present bill would exempt managing agency collective funds 

from the Investment Company Act of 1940. The Investment Company 
Act of 1940 was drafted  by a group of technicians in the SEC  and in 
t he investment company industry  to regulate the part icula r k ind and 
only the part icula r kind of mutual funds tha t were operating at tha t 
time.

Consequently, it is an exclusionary and inelastic statute.  I t does 
not permit, let alone encourage, the development of new and—new 
or different media for collective investments.
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This special quality of the 1940 act was described very clearly in the rep ort of the Senate Committee on Banking and Currency of June 6,1940. I quote:
Almost immedia tely af te r the conclusion of the  hear ings , represe ntat ives  of the investment companies  and of the Secu rities and Exchange Commission ad­vised the chairman  of the  subcommittee th at  they believed it  might be possible for  them to reach a common ground and to subm it a joint recomm endation as to the scope and provisions  of the bill. The chairman encouraged them in this  endeavor, and as a result  of their cooperative  efforts, the  substitute  bill was drafted .
The SEC has pointed to a number of provisions of the 1940 act that should in its opinion apply  to bank collective funds, such as limitations on changes of investment policy without shareholder con­sent, limitations on investment advisory contracts, limitations  on trans­actions with affiliated persons, the right of shareholders to vote for directors, and the qualification of directors.
This would be impossible.
Bank collective funds are operated by the banks themselves. The funds do not have shareholders or investment advisers or boards of directors or underwri ters or sponsors or other affiliated persons within the definition of the Investment Company Act.
Section 10(c) of th at act furnishes a pa rticu larly  s triking example of the impossibility of applying the act to bank collective funds.I t provides tha t no registered investments company can have a board of d irectors of which a majority  of officers are directors of one bank.I f I may summarize what Mr. Ferguson said yesterday and what I have said today, I would like to say th is : I t has not been our purpose today to debate whether or not the SEC does have jurisdiction but rather  i t has been our purpose to support legislation making it  clear tha t there is no jurisdiction.
This legislation would relieve banks of the possibility of burden­some, costly, and unnecessary duplicate regulation thus making it possible for banks to serve their customers better. It  is our considered judgment  that the proposed legislation would not permit the banks to enter the mutual fund field nor is i t the intention or desire of the banks to enter into tIris field.
I might say here tha t yesterday it was said tha t with the passage of this bill tha t the banks would develop a great deal of business. We think tha t we know a little better perhaps whether this is likely to be the case. We think it is not likely to  be the case for  many of the reasons that  we have cited.
It  was also suggested tha t there would be great competition with the mutual fund business by banks, and tha t all depends upon what you call competition. We think  tha t this bill will offer to  the cus­tomers of banks an alterna tive means of having  the ir investments managed, and not a duplicate of what the mutual funds offer.I t is somewhat the same as the choices which people now have of putt ing thei r money into savings banks, buying life insurance, buying stock.
In tha t sense possibly there will be competition. But not in the sense that the mutual fund industry would think of it.
It  is our considered judgment tha t the proposed legislation would not permit the  banks to enter the mutual  fund field nor is it the inten-
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tion or desire of the banks to enter into this field. We are support ing 
this legislation in order tha t the banks may be permitted to perform 
the services that Congress intended them to perform when it  enacted 
the Smathers-Keogh Act  and act as trustees in accordance with their 
tradi tiona l functions.

We also support this legislation since it would perm it our trus t 
departments to provide better and more efficient investment services 
to the banks’ customers th rough  the applica tion of the pooled fund 
concept which has been permitted to our trus t departments for personal 
trusts  over a qua rter ol a century. We bel ieve this legislation would 
not permit banks to go into the mutual fund  business.

The Comptroller of the Currency is permitted by this legislation 
to regulate such things as advertising, solicitation, and fees. His  cur­
rent regulat ions are extremely restrictive in these particulars.

If  the point is made th at these rules are subject to change, it  should 
be noted tha t the vast body of SEC  regulations and restrictions are 
adminis trative determinations of the SEC  and are not specifically contained in their legislation.

The banks are not try ing  to enter the mutual  fund field by sponsor­
ing this bill. I f  the committee feels th at the substantive inclusion of 
certain of these administrative restrictions in the bill would provide 
stronger assurance that banks will not depart from their tradi tiona l 
fiduciary role, and will not enter the mass mutual field, the American 
Bankers Association would interpose no objections to appropriate modification of this legislation.

In any event, it is our  earnest hope th at the committee will find it 
possible in the near future to report favorably on this legislation which 
will free banks from the thre at of needless double regulation and the present uncerta inty.

Mr. Chairman, since we have appeared as one of the first witnesses 
in these hearings we request leave to file memorandums and comment 
on testimony which may be given by o ther witnesses who may appear 
before this committee. I express’ the appreciation of our associa­
tion and my colleagues for  this opportuni ty which you have given 
to appear  before you, and for your patient attention  to our presentation.Thank you, sir.

Mr. Staggers. Thank you, Mr. Harris .
I think  you have very ably presented the case, Mr. Ferguson for yourself  and for the group.
Mr. Long, do you have any questions ?
Mr. Long. No questions.
Mr. Staggers. Mr. Glenn ?
Mr. Glenn. Mr. Harris , the banks are not under any jur isdiction or supervision of the SEC, are they ?
Mr. Harris. I th ink not.
Mr. Glenn. W hat  makes you think that this legislation is neces­sary to protect you from any such jurisdiction ?
Mr. Harris. The statements of the SEC  itself which have been 

pretty clear to the effect that if a bank establishes a pooled collective 
fund for managing agency accounts or for Smathers-Keogh Act ac­
counts, and merchandises "these interests that  it will take appropria te 
action in the courts.

I have personally heard them say this.
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Mr. Glenn . Has  th is been a di rect  com munica tion  to the  officers 
of  the  Ame rican Bankers  Associat ion ?

Mr. H arris. Yes, in n egoti ation  w ith  (he SE C.  A com mit tee of  the 
Am erican  Bankers  Assoc iatio n was so told.

Mr.  Glenn . Now, as to ad ve rti sin g which you keep ins ist ing  is  not  
being done by ban ks in the manag ement  of  these fun ds,  sti ll you do 
advertis e extensively on the advis ab ili ty of  co nsult ing  w ith  yo ur  tr ust  
departm ents,  d ojr ou  not?

Mr. H arris. Yes.
Mr. Glenn . An d aft er  the  peop le come in and  consul t w ith  th e t ru st  

officers you know th at  the y are  go ing  to then sell the m these var ious 
funds as a means of investm ent .

Mr. H arris. Of course, the ad ve rti sin g is supposed to  br ing cus­
tom ers  into  the  trust  dep art me nt.

A t th at  time,  I  would exp ect  th at  ou r tr ust  officers would discuss 
each  ind ivi dual’s p ersona l problems wi th him  and wou ld mak e a  rec ­
ommenda tion , sub ject  to  the  concurrence of  th at  in dividu al ’s own l egal  
advis er as to what wou ld be bes t fo r that- perso n’s own prob lems, 
ei ther  inves tme nt or  l ega l, and  th at  m igh t, of  course, invo lve the  su g­
ges tion  th at  because  of  the rel ati ve  modesty of  th is person ’s money 
an d th ei r only  intere st being  to  have it  p roperly  invested , t hat  the use 
of  the  ban ks pooled manag ing agen cy accoun t wou ld be the  most 
sensible th in g he cou ld do but  it wou ld only be af te r conside rabl e 
con sidera tion of  t hat  individu al ’s own sit ua tio n by a tra ined  man.

Mr.  Glenn . You mean th en t hat you will not dir ectly  adver tise the 
use of these  fun ds  as is  done b y t he  mu tua ls and o th er  agencies to day ?

Mr.  H arris. T hat  is correct.
Mr.  G lenn . Tha t i s all.
Tha nk  you, Mr. C hairm an.
Mr. Staggers. Mr.  Van Deerl in?
Mr. Van Deerlin. On page 20 of  th e sta tem ent, Mr.  Har ri s,  i t h as 

been said th at  yo ur  compensation and  expenses  in buyin g can not 
exceed the fee you wou ld charg e a cus tom er if  he were no t a pa rt ic i­
pa nt  in a com mingled  fu nd.

I  was  wondering  wha t so rt o f limi tat ion  th is  migh t provide? Actu­
all y it  is possible t hat  the  p rora ted  pa rti cip ati on  in a group fund  such 
as thi s would ac tua lly  exceed the  expenses t hat would be inc urred  f or  
a r ela tively  small indiv idu al inv estor if  he were not a pa rt  o f the  com­
min gled fund .

Mr. H arris. Th e pur pose of  th is is th at  if  you, fo r example, are  
the  benef iciary or  s et tlo r of  a trust  accoun t with a bank, and you are  
being cha rged, let  us say , an ann ual  fee of  $200 th at  af te r th at  ac­
count ha s pa rti cipa ted  in the common trus t fund , th at  the  cos t to  you 
fo r t he  manag ement  of th at  trust  accou nt can’t exceed $200.

Now, it  m igh t be, a lth ough  very  few ban ks do thi s, th at  the y would  
cha rge  a  fee for the manageme nt of  th e fu nd  i tse lf. Us ing our same 
example, say th at  a fee of $100 would  be cha rge d fo r th e man age ment 
of  the  pa rti cip ati on  of  the  accou nt in a collective  fund . I f  th is were 
done  th en under reg ula tion 9 t he  ba nk  would  be lim ited  to a hundred  
do lla r charg e f or  the  sep ara te accoun t so tha t the  combined t ota l would  
no t exceed $200. Th e difficulty of  doing  th is is such  th at  I don’t 
know of  any  ba nk th at  charge s a  manageme nt fee to the fund  although 
reg ula tion 9 pe rm its  it.
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JIr. Buck is something of an autho rity on fees and costs in this 
field and I would like to call on him for further answer to that  
quest ion.

Mr. Bvek. If  I could add a word, because it is my quotation you are 
looking at, I imagine the regulation intended that there be no added 
compensation for the bank if it chose to use in its discretion a com­
mingled fluid. Therefore, there would be no conflict of interest be­
tween us and our customers. There would be no advantage to us, no 
additional  income to us.

The limitation on tha t charge would be twofold: Firs t, competi­
tively ; our starting rates are somewhat competitive, and we find they 
tend to be nearly alike. They are expressed as a certain percentage 
of income or more often a certain percentage of principal.

In the case of my own bank the star ting rate, the highest charge, 
is a half  of 1 percent of market value annually. Tha t is a rather typ i­
cal charge. But the limitation on that,  something which would prevent 
its being twice or three times as much, is tha t we are dealing with 
the fluids of beneficiaries in one form or another.

In most cases the income is an important  contribution to their live­
lihood. If  you were to charge, for example, 1 percent of principal, 
it might prove to be anywhere from a third of annual income to  a 
quar ter of annual income depending on what the fund earned.

If  it earned 3 percent annually, a charge of 1 percent would be a 
third of the beneficiary’s income, so from a very practical point of 
view there is a tight ceiling on what, we are able to charge if we are 
to obtain any of that business.

The difference I think  might lie that we generally are concerned with 
amounts of money which do have a direct bearing on the  welfare and 
standard of living of the beneficiary.

Quite often in the case of mutual funds the amount is smaller and 
the income thrown oil' is not a significant contribution to the stock­
holders' annual income.

Mr. Van Df.eri.in. It would be difficult to imagine a situation, 
wouldn't it, in which the prorated costs o f participation in a com­
mingled fund would not be substantially  less than they would be i f 
incurred on behalf of an individual client ?

Mr. Bvek. There is an advantage to the  bank in tha t the expenses 
of administering a person’s funds will be reduced by commingling, 
that is absolutely true.

Two things happe n: One, we are able to  accept business which comes 
to us in a normal way which we might now tu rn away as hopelessly 
unprofitable even though the family might be known to us and have 
other relationships with us.

But I would say also that it is unsound in the long run to conduct 
a service at a loss. I think  sooner o r later it impairs the quality  of 
the service. We are very eager to do the best job we can for our 
customers.

Mr. Van Df.erlin. Well, the point I was getting  a t there was that 
there is nothing in this  provision other than competition, to keep the 
prorated charge below what the charge might be fo r an individual 
client today.

Mr. Bvek. Tha t is correct.
Mr. Van Deerlin. Thank you, Mr. Chairman.
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Mr. Staggers. Mr. Curtain ?
Mr. Curtain. Thank you, Mr. Chairman.
Mr. Harris , throughout the statement as given by you today, and Mr. Ferguson yesterday, there have been frequent references to differ­ent types of trusts, such as collective investment funds, managing agency accounts and personal trust accounts.
Are these the three categories that make up the business of the 

trust department, or are there also other types of trus t accounts?Mr. H arris. No; I think your question to some extent mixes apples and oranges.
Let me try to explain it this way. We act in various fiduciary capacities. We will act as executor, we act as administrator, we act as trustee of trusts created by people who are living, trustee of trusts  created bv people who have died. We act as trustee for pension trusts of corporations. We also act as guardians of estates of minors. 

We act as committee for incompetents, and there are  other capacities in which we act.
A collective fund is simply a bookkeeping way which we have been 

permitted to utilize of pooling the investments that we hold in any of these capacities-----
Mr. Curtin. If I can interrupt  you at that point, do you take funds from different types of trus ts and commingle all in the same pooling arrangement, or do you keep them separa ted as to categories?Mr. H arris. When we use a common trust fund we take  the invest­ments of a trustee under will, or trustee inter vivos or as guardian, and pool them in tha t fund.
Mr. Curtin. What I meant was, do you take funds, for example, that come to your  bank as a result of the provisions  of the Smathers- 

Keogh Act and mingle them with funds that you have as a result of acting as trustee for some, small inter vivos trust ?
Mr. H arris. In fact, we do not, and most banks do not, although they could.
Mr. Curtin. What were the classifications then?
Mr. H arris. There are three kinds o f collective funds that regula­tion 9 contemplates.
One is the kind of collective fund in which we would put our funds as executor or trustee. Those are the funds that derive thei r tax exemption from section 584(c) of the Internal Revenue Code.
The second category are the pooled funds of accounts where we are trustee of pension funds. Those fluids derive thei r tax exemp­tion from another section of the Internal Revenue Code and for tha t reason are in another category. We are not permitted to put into those pooled fluids any funds of individual trus ts which do not have a ruling  of the Treasury tha t they are qualified pension trusts.Then the third type-----
Mr. Curtin. If  1 can in terr upt  you at this point, you do commingle funds of t rusts of  the same category ?
Mr. Harris. Yes; oh, yes.
Mr. Curtin. Wha t was the third category?
Mr. H arris. Well, the third category is the one of which so much mention has been made here, the pooled managing agency accounts, and which to date officials of the SEC have claimed requires regis tra­tion with the SEC. That is one of the reasons for this bill.
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Mr. Curtin. IIow many general categories are there of trusts  ?
Mr. Harris. Of collective funds there are three, those three.
Mr. Curtin. I mean as you get trus t funds, do you not put them 

into several general categories in your bank s!
Mr. Harris. Yes.
Mr. Curtin. How many such categories are there ?
Mr. Harris. May I list them, executor, adminis trator, guardian, 

committee, trustee under will, trustee inter vivos, trustee for the benefit 
of corporations’ pension funds, and I think  that is eight, and the 
special category of that  would be Smathers-Keogh trusts , nine.

Mr. Curtin. So there are nine general categories'(
Mr. Harris. Yes.
Mr. Curtin. Now, has the SEC ever sought jurisdiction in any 

of these categories, prior to this present controversy ?
Mr. H arris. No actual cases that we know of except for Smathers- 

Keogh where they have stated a claim of jurisdiction.
Mr. Curtin. This legislation that is present ly before this commit­

tee would affect how many of these general categories of trus ts ?
Mr. Harris. All.
Mr. Curtin. Would you please elaborate a little fur ther  on the 

distinction between collective investment funds and managing agency 
accounts?

Mr. H arris. A collective investment fund, as the name indicates, is 
a pooling of the investments tha t we hold in different capacities. A 
managing agency account is an account where we give our customer 
investment service, we suggest to him from time to time what we 
think he should invest his funds in.

Almost always a bank has possession of his property. It  may 
remain in his name, it  might go into the name of the bank’s nominee. 
If  we have possession of the property, we collect the income, remit 
it in accordance with his instructions. We notice calls of bonds. We 
buy and sell securities on account of his account, that is a managing 
agency account.

Mr. Curtin. Banks are restricted, I believe, in the kinds of  securi­
ties they can buy f or a trust account, by the laws of the various States 
in which they are located, are they not ?

Mr. Harris. That is r ight , but not on a managing agency account 
tha t I know of. That is entire ly within the discretion of the owner 
of the property.

Mr. Curtin. The owner of the trus t can waive the requirement of 
the law restr icting  the type of securities to be held in the trust , can 
he not?

Mr. Harris. There is no restriction I ever heard of, actually it 
is the individual’s money, he can do as he wishes with it.

Mr. Buek would like to add to it.
Mr. Buek. Mr. Chairman, could I add one word? The legislation 

we are discussing limits the managing agency relationship to discre­
tionary  ones. In  that case the bank is given by the customer responsi­
bility for deciding what investments to make. There are managing 
agency accounts in which we do not have discretion, where we consult 
and receive the approval of the customer. But in this discussion here 
today, we are limiting the commingling possibility to accounts where 
the bank has accepted responsibility for making that  judgment.
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Mr. Cur tin . I y iel d to  Mr. Glenn.
Mr. Glen n. Mr. H ar ri s,  has thi s m anag ing agency a ccounts pra ctice  

been a recent inn ova tion  in thi s field or  has  it been goin g on fo r some 
time ?

Mr. H arris. My ex perience  in the  tr ust  business is 13 yea rs now, and  
wi th the  bank  th at  I was connected with  in Har tfor d,  they had, fo r 
many years  ha d investment adv isory acco unts. I think it is f ai r to sav 
tha t it is a deve lopm ent, a postw ar develop men t. Before the  war , I 
th ink the tra di tio na l trust, business was confined to being tru ste e and  
executor.  Ba nks were also cus tod ians, bu t th at  is only a warehouse­
ma n’s responsibil ity . But  wi th  dev elopm ent  of  more  sop his ticated 
investment research on the  par t of  tr ust  de partm en ts to aid  them in 
the  th ei r trus t investing,  they were able  to offer persona l inv est ing  
adv isory service and have been doing  th at , an d it has been a gro wing  
anil pro fitable  business .

I always  t hought of  it very hig hly  as  an admi nis tra tiv e pro posit ion  
in a trus t departm ent because  if von can't  please investment adv iso ry 
custo mers , yon cer tainly  a re not do ing  a  very good job with  y ou r t ru st  
accounts.

In th is way we stay very  close to  how people feel about inv est ing  and  
we know th at  o ur  pr inc ipals  a re plea sed or they  are not.  It  keeps us 
on our  toes, in o the r words.

Mr. Glen n. I  don't  recall eve r h av ing heard  of  it. being used in my 
are a of  New Jers ey . I was wonde ring  wheth er it  is necessary to have 
specific sta tu tory  au thor ity  to pra ctice  th is kin d of tru st business.

Mr. H arris. No, si r;  I  th ink not. A bank ca n do it if  it feels  capable  
of  doing  it  bu t it  does as I say keep you on y ou r toes, you  have  g ot  to 
know wha t you are  doing .

Mr. G i.en n. Th an k you very much.
Th an k you , Mr . Ch airma n.
Mr. Curtin . Mr. Har ris , is the  bank’s fee fo r its work depen den t 

upon the size  of the pa rti cu la r est ate  or t ru st .
Mr. H arris. In  differen t State s the  com pensation of trus t fees is 

reg ula ted  by sta tut e.
Ot he r Stat es  it is not.
Mr. Curtin . AVliat. is the  ap prox im ate  fee th at  the  ban k gets?
Mr. H arris. As M r. Buek sta ted , the  e asie st way to th in k of  th is  is 

five -ten ths of  1 p erc ent on t he  prin cipa l charg ed  annually  in th e small  
accounts . T hat  is th e b ottom of  it .

Now, you ge t up to lar ge  sums of  money, and the fee goes down 
ve rv ma rkedly,  down to figures like one -tenth  of  1 percen t over a 
mil lion  dol lars . Bu t, typ ica lly , and I  was inte rest ed last  week, we 
had some Japa ne se  trus t men vi sit ing us and I  find that, fo r a $20,- 
000 inv estment manag ement  account a Japa ne se  ban k charg es five- 
tenths  of 1 percen t.

Mr.  Curt in. Th e fee  th at  you mention is no t fo r all  the nine  
ca teg or ies; is it ?

Air. H arris. Well, of  course, an executor, admi nis tra to rsh ip  is 
quite  a b it diff eren t.

Mr. C urt in. Th ere it  is cons iderab ly h ighe r ?
Mr. H arris. That  is a one-o per ation job  you get over wit h, and  

you  have  us ually  s ta tu tory  fees to r that . Bu t fo r act ing  as gu ardian , 
tru ste e, in a ll these ca pac itie s, r ou gh ly th is  ch arg e is the  same.
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Mr. Curtin. The trust department is generally n very profitable 

par t o f the bank's business; is it not?
Mr. H arris. No. sir ; I wouldn’t say that. By and large, only 

the larger  trus t departments arc though t to be profitable directly 
to the bank.

Mr. Curtin. That  is all, Mr. Chairman.
Mr. Staggers. Mr. Harris?
Chairman Harris. I think I understood your description of a col­

lective investment fund  but I  am not clear as to your definition of 
a managing agency account. With some apology, would you restate 
that?

Mr. Harris. I  will try  to do so. Perhaps I should begin with the 
discretionary  managing agency account which is mentioned in this 
bill by definition. In such an account the bank, bv contract with an 
individual, would undertake to invest tha t individual’s assets en­
trusted to the bank in its  own discretion, buying and selling.

Chairman H arris. In  the bank’s own discretion ?
Mr. H arris. In  the bank’s own discretion, and on its own respon­

sibility.
Now, this would distinguish such an account from the ordinary 

managing agency account in tha t there we make recommendations 
to the principal as to a possible investment change, but we don’t 
act on the recommendation without his express approval.

In  that case, everything we do has the full authority  of the prin ­
cipal, the owner of the property.

This type of agency we would act. on our own responsibility and 
at some subsequent date would show him what we had done and, 
periodically, we would receive his approval. But  it would, at tha t 
time, we would then be up against demonstrating to him tha t we 
had carried out our t rust to his satisfaction.

Chairman H arris. What I have not been able to get through my 
mind is why this issue has developed between the two agencies 
that give rise to this proposed legislation.

Mr. Harris. Well-----
Chairman Harris. What  is it, if you know, what is the problem 

tha t has caused SEC  to make certain assertions tha t they have not 
asserted heretofore ?

Mr. H arris. Very practically, I think, Mr. Harr is, it is confusion 
on the  part  of the SEC’s policymakers as to our intention, perhaps. 
But the difficulty between the Comptroller and the SEC chrono­
logically begins with the act which transferred from the Federal  
Reserve Board  to  the Comptroller the authority to make regulations 
for trust powers of national banks, and that, necessarily involved the 
power to make regulations concerning common trus t funds.

Chairman Harris. Well, the Comptroller’s authority is no greate r 
than the authority  of the Federal  Reserve Board before the trans­
fer, is it ?

Mr. Harris. No greater and no less.
The Comptroller, in his regulations, conferred up6n the banks 

the authority which the Federal  Reserve Board had never granted, 
of commingling managing  agency accounts. This now-----

Chairman Harris. Now, when you say commingling managing 
agency accounts, does tha t mean within the  bank itself?

Mr. Harris. Yes, sir.
41-623—65-----8
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Chairman H arris. Or within several banks.
Mr. Harris. Always within one. bank. These are entirely inside 

each bank.
Chairman Harris. Would there be any authority  granted under 

this proposal or any intention of this for two or more banks to 
join together for collective investment purposes?

Mr. Harris. No, sir. Clearly not.
Chairman Harris. The Investment Company Act exempts collec­

tive funds held by a bank as a bona fide trustee is tha t righ t?
Mr. Harris. Yes, sir, as trustee, executor, adminis trator, and 

guardian.
Chairman Harris. Well, what then is the difference in the kind of 

collective funds you propose to set up which brings it under the pur­
view of the Trust Company Act, if any?

Mr. H arris. Because of the difference between an executor, trustee, 
administ rator, guardian, on the one hand, and an agent on the other.

Chairman H arris. In  other words, managerial discretion?
Mr. H arris. Yes, sir.
Chairman Harris. Have you agreed th at it does bring it  back with­

in the purview of the Investment Company Act?
Mr. Harris. It apparently does, s ir if you accept the SEC theory 

tha t a collective fund of managing agency accounts is not covered 
by the common trus t fund exemption in the 1940 act. That is—it 
brings this question of whether agency accounts pooled would be 
subject to the Investment Company Act of 1940, because the Invest­
ment Company Act mentioned only those specific capacities, executor, 
trustee, admin istrator , and guardian.

Chairman Harms. Well, do you think there is any difference be­
tween this kind of managing agency accounts and the typical mutual 
fund ?

Mr. Harris. Yes, sir. I think  there is a tremendous difference 
bet ween the two.

Chairman Harris. What is the difference?
Mr. Harris. The differences are in two categories. One is in the 

form in which the business is done, and the other in the basic 
philosophy of it.

The form, a mutual fund has shares, it has certificates which 
people buy, take with them. The shares are issued by a corporation 
which has a legal entity . The corporation has directors and officers. 
Typically  these corporations have only the assets which are con­
tributed to them by the shareholders.

The mutual funds have th at form.
The banks trus t departments operating collective trus t funds have 

no separate  corporate entity , have no boards of directors, have no 
certificates of partic ipating interests and are forbidden by regulation  
9 to issue them. Nobody can come into  the bank and take anyth ing 
out with them tha t represents ultimately what they migh t have in 
a collective fund, so th at the form in which this  business migh t be 
done is utter ly different. Tha t is why the Investment Company 
Act itself won’t really  apply to such funds.

But the philosophy is also utterly different. People who are selling 
shares in mutual funds  are dealing at arm’s length with people. 
They have salesmen usually who are paid commissions.
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The collective funds tha t banks manage are devices for the  more efficient, economical, and better  investment of relatively small sums of money which we hold in individual fiduciary capacities for people with whom we have direct, genuine relationships, who are customers of ours.
I think there is a world of difference, sir, between the two kinds of things.
Chairman Harris. Well, of course, then, you can be held to account as to your fiduciary responsibilities?
Mr. Harris. Yes, sir. In two ways we can be held to account: Both in the individual instance where we have a fiduciary capacity as a trustee or executor or otherwise, and then as the manager of the fluids into which the different accounts are participat ing and that is illustra ted in New York State by the provision t hat we have to go into the court on a regula r basis as trustee of the common trust fund, and account for our doings and, of curse, we also have ac­countings for  the individual relationships.
So that this distinction, our really two capacities, is made quite clear under New York law.
Chairman Harris. What you have emphasized then is tha t the bank collective fund for the managing agency accounts does not intend or is not intended to permit the banks to go the  mutual fund route?
Mr. H arris. Absolutely not. It  would be a practica l impossibility even if we wanted to do it, but we don’t intend to do it.
Chairman Harris. Did I understand you to point out that  regula­tion 9 would proh ibit you from doing that?
Mr. Harris. We believe it would, sir. And we have cited the 

sections which we think accomplish that , and are intended to ac­complish that.
Chairman Harris. Well, do I understand then, Mr. Harris  from what you have said, you and your associates, the authority  under  the law has existed all the time for the SEC  to move in on this field, but. the discretionary provision in the law for  the SEC  did not direct them to  do it, therefore, they have never done it, and now since the controversy between the Comptrol ler General and the SEC has developed, they assert tha t they intend to do it and, therefore, your organization,  the American Bankers Association, along with the others who are proponents of this  proposal, feel it is necessary for the law to make it clear one way or the other who should have the authori ty to control you.
Mr. Harris. Yes, sir, perfectly stated.
Chairman Harris. I am not tryi ng to put words in your mouth, Mr. Harris. However, this record is read, it is a little  bit funny because i t is going to be Mr. Har ris,  and Mr. Har ris, and it  may be you or it may be me.
Mr. Harris. Mr. Chairman, I  will accept your language.
Chairman Harris. I believe that- is all, thank you very much.Mr. Staggers. Mr. Har ris,  just, one more question.
On these collective funds, of course, it is to make money for the ones who participa te in the funds?
Mr. Harris, i  es, sir.
Mr. Staggers. What, does the bank make out of  it?
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Mr. H arris. Mr.  Bue k an d I hav e described wh at a typ ica l fee 
wou ld be for  this .

Mr.  Staggers. I  know. We are ta lk in g ab ou t the ma nagin g 
fund . W ha t do you  ge t beyond th at , thou gh , fo r th e collective 
com mingling o f fun ds  in  the invest me nt ? Not hi ng ?

Mr. H arris. No thing.
Mr. Staggers. You  mea n you  ar e do ing all  t hi s work fo r no thi ng?
Mr.  H arris. No, we ge t ou r com pen sat ion  fro m each ind ivi dual 

account.
Mr. Staggers. I mean, you  wou ld ge t it  any how  if  you  ke pt  the  

accoun ts an yhow ?
Mr. H arris. Yes.
Mr. Staggers. You mean you  are  do ing  all  th is ex tra  work for 

no thing  ?
Mr.  H arris. T hat is rig ht . I t  looks like  e xtr a work. Ac tua lly  the 

reason we r un a collective  fu nd  is fo r the economy it gives to  us, it  is 
che ape r to opera te these  small accoun ts in a collective fu nd  tha n it is 
to  have them sep ara te,  an d t hat i s fr om  ou r point of  view,  and  I firm ly 
believe that  you  can't  posibly invest  small  amo unts o f money s epara tely 
as well  as you  can invest them in  a la rge pool.

Diversifi cat ion  t hat is ob tainable  isn ’t  even c omp arab le.
Mr. Staggers. Mr. Har ris,  I would  agree with  you on th at  but I 

wonde r thi s:  most  o f these fun ds,  a re the y lef t with you  wi th a specific 
purpose of i nvest ing  them ?

Mr.  H arris. I f  it  were a discret ionary  inv estment manag ement  ac­
cou nt, yes,  sir.

Mr.  Staggers. Y ou have  to have  a contr ac t, do  you not?
Mr.  H arris. Yes; oh, defi nite ly.
Mr.  Staggers. Tha t is what I  m ea n; you hav e to go an d get  these 

con trac ts.
Mr.  H arris. Th ey  come to  u s;  yes, sir.
Mr. Staggers. It  looks to me like there  is a lo t of  ex tra  work or  a 

lo t of  ex tra  responsibi lity  wi tho ut pay a nd  t hat  is alw ays  suspic ious to 
me.

Th e fact  is you, the  ban k, are  resp ons ible , aren't , you , if  the re is a 
loss?

Mr. H arris. Yes, s ir.
Mr.  Staggers. I t  seems to me you are taking  an aw ful risk fo r no 

com pensation.
Mr.  H arris. Th ere may  be a loss  fo r which we mi gh t no t be r e ­

sponsible .
In  oth er  words, i f we have clone a profe ssional job , i f th e co urt  t hin ks  

we have done  as a reas ona bly  com petent  inv estment advis er should 
have done  un de r all the circum stan ces , we are  no t gu aran to rs , we 
would be li able only  i f it  could be show n th at  we ha d not acted as rea­
sonably com petent  investm ent  adv isers. We don’t gu aran tee that  the  
fu nd  is a lwa ys going  to  go  u p in value. Qu ite  t he  c on tra ry , we make 
clea r it  migh t go down.

Mr.  Bue k. Can I have  one word, M r. C ha irm an  ?
Mr. Staggers. Surely.
Mr.  Bue k. Th e reason th at  common trus t fund s exist, the  famili ar  

type  we have  h ad  fo r 25 ye ars , is that, it  w as expensive to  admi nis ter  
small trus ts  fro m ou r po int of  view and impossib le to dive rs ify  them
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prop er ly  a nd  to sup erv ise  th em at a top level in the bank. Th ere fore 
common tr ust  fund s were pe rm itt ed  by Congress, and are  a very 
famili ar  prac tice .

Th e ste adily  grow ing  busine ss which we do with the  same fam ilie s 
and cus tom ers  in many cases, bu t wi tho ut the  o ld- fashio ned  tes tam en­
ta ry  tr ust  r ela tio nship , in othe r words , the business we do with them 
as manag ing agent, has prom pte d us to ask  fo r the  same privilege  
to com mingle tlie small amounts  fo r the same pu rposes ; nam ely , to 
reduce ou r expenses,  and to increase the  div ers ificatio n and to perm it 
hig her level supe rvis ion .

I t is an  identical  purpo se and an identic al sit ua tio n as th at  which 
Congress recognized m any  yea rs ago.

Mr.  H arris. Le t me suggest a  concre te case if  I  may tre spass  on yo ur 
time. Und er  a ma n’s will we m ight  be  dir ected  to hold  the  prop er ty  
in trust  f or  h is ch ild ren  du ring  th ei r mino rity, so we do so. We may 
hav e held  i t fo r 15 yea rs an d it has been sa tis factor ily  invested. Then 
the  chi ld becomes of  age, he  is 21. He likes wh at  we have done , but let’s 
suppos e th at  there  is only  $10,000 in th at  acco unt.  I t  is a very , re la­
tively , sma ll sum of  money, we hav e had it  in a common tru st fun d. 
We would like  to be able to go on fo r the benefit of  that  child , now 21 
years  of age, co nti nu ing  in t ha t pooled investment. But  as the  law now 
is we don’t da re.

Mr.  S taggers. I st ill  say there  is  so me thing  somew here  that I  d on’t 
quite  gra sp  but  I  hope we will before we get throug h.

Mr. Buek. You suspect som eth ing  t ha t is a  fac t. Th ere is a larger  
area ol'  wealth which it is impossib le to sup erv ise  and  manag e at  a 
profi t.

Mr.  Staggeibs. I un de rst and.
Mr.  B uek. And we are  ta lk in g lar ge ly about th is area where it is 

impossible  to op era te pro fita bly  an d yet. tlie service needs to be ren ­
dered to ou r customer. We may  sti ll lose money if  we commingle but 
we will lose less.

Mr . Staggers. Necessarily you are  go ing to have  to have more  
com petent  adv ise rs a nd so for th  to invest fu nd s i f you have m ore fun ds 
to i nves t. Sa y you hav e a l ot  of thes e an d you don’t h ave  th e au thor ity  
to inv est  them, and you decid e then you  can com mingle  them . You 
are  go ing  to have to have more  advis ers  and peop le to keep up with 
thi s work m ore tha n you did before , wou ld yo u not ?

Mr. H arris. N o; I  th in k that  a bank  th at  is ca pab le of  be ing  trust ee 
of  one account except  for  the  nu mb ers  of people necessary to han dle  a 
lot. of  acc oun ts o ugh t to be able Io do ju st  as good a job  fo r a tho usa nd 
accounts . It  may  tak e a few more people but  it is the  numb er of  ac­
counts th a t makes the  differences . Th e basic ta lent  ought to be the 
same no mat te r how ma ny you have.

Mr. Staggers. I th ink  we are  going  to have to  have some more in fo r­
mat ion.  You  m ay not be in the  p lace  to get it, but I wou ld say  t h is : I 
don't, know of  any bod y who  does an yt hi ng  unless there is some self - 
in ter es t someplace . I  believe  th at  we all try to do good an d eve ry­
th ing like th a t but the re is some sel f-inte res t someplace and  t ha t is w ha t 
I am tryi ng  to find  out.

I  believe in the inv est ing  wo rld , there are some people—you cite  
t his yo un gs ter  who got- to  he 21 an d you have  $10,000. Most of  the 
tim e t hat  you ng ste r wants that. $10,000 to do som eth ing  wi th. It  might
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be making him  a lit tle  bi t of  money  bu t I believe you would hav e to 
show him  that  it  is goin g to  do  a pr et ty  good  job  or  else I don’t believe 
he wou ld leave  it  there. But  nev erth eless he would say, “M aybe I 
can take  th at  money and inv est  it  in the marke t or  some place else 
and m ake  a  lo t m ore money,” an d he m ight  lose it. But  he m ight  lose 
it, too , w ith  you r investments .

How does he know yo ur  peop le are  be tte r investors  th an  th e people 
in the stock m arke t or  his broker or  somebody else  ?

Mr.  H arris. He  doesn’t.
Mr . Staggers. Th ere  ha s to  be a  se llin g po int someplace here in thi s 

whole aff air  and as I  say  th er e has to  loe an  in terest  somewhere in 
which the banks are  intere ste d in the commingled  fu nd  and also  the  
Co mp tro lle r of  the Cu rrency—I  don’t say it  is b ad because an ything  
to inv est  m oney or  to do an yt hi ng  w ith  it,  I  th ink is adm irable , a nd  I  
am res erv ing  decis ion. Bu t, I  am ju st  tryi ng  to find out why.

Mr. H arris. We ll, I  agree wi th  you, sir , in yo ur  genera l susp icion 
th at  there  is never an ything  in th is  lif e fo r nothing.

However , in the m ana gem ent  o f tr ust  fu nds, it isn' t possib le to be— 
it  is no t possible to  r efu se to  sepa ra te business th at  is ind ivi duall y in 
all  cases pro fitable . Th is y oung  m an mi gh t belong to a fam ily  which,  
asid e fro m him, has  a  l ot of  money , an d th is  i s a n op po rtu ni ty  fo r us 
to  interes t them in our se rvices .

Mr . Staggers. Would you hav e to in terest  him  inst ead  of  h im com­
ing  to you a nd  sav ing , “W ill  you do  so and so ?”

Mr. H arris. Of course , a t the tim e the acc oun t closes and we are  
abo ut to deliver the prop er ty  to him he is n ecessar ily on the prem ises  
and th at  is a  chance  to m ake  a sale, b ut  lie may very  obv iously lie goin g 
to lie a successful young m an,  an d the bank  th at  refused  to  do  busin ess 
wi th  a y oung man who is  ma king  his mon ey is go ing to  hav e a lot  more 
tro ub le  ge tt in g him  as a cus tom er, and th e one th at  is wi lling  to do 
business wi th hi m  in his  fo rm at ive y ea rs and ou r experience  is  if  you  
do b usin ess wi th  peop le be fore yo u a re  qu ite  happ y wi th the profit  you 
ar e ma kin g in the acco unt,  eventua lly  you come out ahe ad,  you  ge t 
good business.

Mr. Staggers. I  will agree wi th you on all of  t ha t and I  th in k th at  
probably ha s a lo t to do wi th it. I say th is,  though, there is no ban k 
th at  is go ing  to  refuse  the business , as you  say, bu t oftentim es the

Sof ita ble  accoun ts pe rhap s you have  to go ge t or  in ter es t people in 
em, or  you  have  to  ask  fo r the  co nt ract fo r them , and so fo rth , in 

orde r to  be able to  comm ingle  these fun ds.
I  would th in k t hat  wo uld be r ight .
Mr . C urtin . W ill  th e c ha irm an  yie ld?
Mr. Staggers. I  would be gl ad  to  yield .
Mr. Curtin . Mr . Har ris,  go ing back to  your  hypo the tical case to 

th is young man who becomes 21 o r wh ate ver the age is and get s the 
proceeds  o f the t ru st  fund  an d unle ss that  young man would give  you 
complete disc retion in the  t yp e of  s ecu rity you  can buy  fo r th at  tru st 
fund  he no rm all y would not mak e as much money in lea vin g it  with 
the b ank as he would  get by going  out  on the  ma rke t because he would 
buy spe culativ e s tocks where y ou wou ld be res tri cte d in bu ying  specu­
lat ive  stocks.

You would be res tric ted  to  lega l s ecu rit ies : i s th at  true?
Mr. H arris. Mr.  Buek is the inv estment expert and I  will ask  h im 

to  answe r th at .
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Mr.  Buek. Mr.  Cu rti n,  if  we were ta lk in g man ag ing agency  ac­
counts we would n ot  be res tri cte d to  an y l ega l inves tme nts.

Mr.  Curtin . You mean you can  buy any type  o f specu lat ive  sto cks 
in those accounts?

Mr.  Buek. No;  I  th in k we wou ld have discre tion an d we would  be 
acco untable.

Mr.  C urtin . H ow fa r does th at  discre tion go  ?
Mr . Buek. I t  goes as fa r as a pr ud en t ma n would  go. In  othe r 

words, we, as tr ust  companies, in mos t cases have wha t we cal l the 
prud en t ma n privilege s, to inv est  in  an yt hi ng  which a pr ud en t man 
would buy  him sel f in  t he  p rot ec tio n of  his own pr op er ty  an d fo r the  
production of  income.

Mr. Cur tin . I f  y ou make a ba d guess the y can  tak e you in to  co ur t 
an d show it  was  no t a pr ud en t investment.

Mr.  Buek. I f  i t were  an  o ld- fashio ned  tes tame nta ry  t ru st ; yes. In  
the case of  inv estment manag ement s accou nt we wou ld have to  be 
ra th er  ca reless o r negligent in ou r dis cre tion t o be surc har gea ble .

Mr.  Curtin . Le t me ask  you an othe r question, sup pos e there was 
some rum or  of  a tremendo us s trike  in gold o r someth ing , in  some coun ­
try,  could you  go o ut and buy  share s of  th at  company?

Mr. B uek . Oh , no. I  believe we h ave  t he  leg al righ t, bu t we would 
not co nsid er it  prud en t. We opera te in  w hat we call------

Mr.  C urt in. You  are rest ric ted  by  ce rta in  sta nd ards?
Mr.  B uek. By  sta nd ards , b ut  no t b y law. I  am not  su re th a t y ou r 

young man  would do be tte r bu ying  s peculat ive  sec uri ties  on his own, 
however, sir.

Mr. Curt in. De pend ing on  wha t sp ecu lat ive  secur itie s he  boug ht  on 
his  own, if  he we re a good guesser.  Tha t is all.

Mr . Staggers. Tha nk  you very muc h, Mr.  Har ri s,  f or  you  a nd  yo ur  
associates com ing  in a nd  giv ing us  you r te stim ony .

Tha nk  you.
Mr.  H arris. Tha nk  you.
Mr.  Staggers. Th e Ho norab le W ill iam McC hesney M ar tin , Jr .,  

Ch air ma n o f th e F ed eral  R eserve Syste m.
Mr.  M artin .

STATEM ENT OF WILLIAM  McCHESNEY MA RTIN, JR ., CHA IRM AN,
BOARD OF GOVERNORS OF TH E FE DE RA L RE SERV E SYSTEM,
ACCOMPANIED BY DAV ID B. HE XT ER , ASSISTA NT GEN ERA L
COUNSEL, FEDE RA L RESERVE BOARD

Mr.  Martin. Mr.  Ch airma n, I  am accompan ied by Mr.  Da vid 
B. He xter , As sis tant  G ene ral  Counsel  of  the Fe de ra l Reserve  Board .

Mr. Staggers. Fine . Be for e you st ar t,  Mr. M ar tin , I  would  say  
th a t a t 11 :30 or  soon th er ea fter  we have to ad jour n th is  committee to 
go into executive session so I wondere d if  you cou ld summ arize your  
sta tem ent. W ha t might be yo ur  wish ?

Mr.  M artin . I  w ill redu ce it con siderably , Mr.  Ch air man , if  t ha t is 
all r ig ht then .

Mr. S taggers. Tha t would  be fine. Yon  may proceed .
Mr. Martin. I will submit the  ful l sta tem ent if  t ha t is a greeab le to 

you.
Mr . Staggers. For th e record .
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Mr. Martin. These t wo bills do not pur por t to dispose of the ques­
tion of whether or not it is in the public interest for banks to establish 
and operate collective funds to serve as  investment media, competing 
with mutual fund shares and similar securities. These identical bills 
would leave that question for resolution under existing banking laws.

In  effect, the bills say: If  banks are  permitted to, and do enter this 
field and, in so doing, sell interests in an investment entity  that 
would constitute “securities” subject to the Federal  securities laws, 
such securities are to be exempted from those laws, and instead, are 
to be governed by the provisions of this act and regulations of the 
Comptroller of the Currency.

The proposals fo r legislation along the lines of these bills have been 
supported mainly as a means of avoiding “duplicative Federal reg­
ulation” and “overlappingclaims of jurisdiction."

The impression is thereby conveyed tha t, unless Congress takes 
action along these lines, banks that engage in this  activity will lie sub­
ject. to overlapping  and perhaps conflicting requirements under the 
banking laws and the securities laws, administered respectively by the 
bank supervisory agencies and the Securities and Exchange Com­
mission.

The Hoard of Governors of the Federal Reserve System believes 
tha t this view of the matter  is based upon a fundamental misappre­
hension and that  its implementation through enactment of either  of 
these bills would not be in the public interest.

The misapprehension to which I refer results from a failure to 
keep in mind the different objectives and methods of bank super­
vision on the. one hand, and the regulation of sale of securities on 
the other.

The principal purpose of bank supervision is to assure that this 
vital sector of the economy operates in a safe, sound, and serviceable 
manner and in accordance with laws and regulations adopted with 
those objectives in mind. Among other functions, bank examina­
tion attempts to safeguard  bank deposits, to evaluate the quality of 
bank management, and to learn whether the bank is rendering sat is­
factory  service to its community and whether its capital struc ture is 
adequate in view of the nature of i ts business. In other words, bank 
supervision enforces banking laws and regulations and evaluates the 
operations of banks, princ ipally to protec t and benefit bank depositors 
and other  customers.

The Federal securities laws with which we are concerned have an 
entirely different aim and focus. Their purpose is to protect and 
benefit investors, and to accomplish this by making available  to  them 
relevant information regarding securities that they hold or contem­
plate acquiring. The keynote of these laws is disclosure of informa­
tion to the public, ra ther than regulation and control of enterprises, 
banking or otherwise.

If  this fundamental distinction is kept in mind, it. becomes ap­
pare nt tha t (1) regulation of banking by supervisory agencies and 
(2) disclosure to investors of information regarding securities issued 
by banks are entirely different, and tha t no significant danger of 
duplication of effort or conflict of jurisdictions should result merely 
because banks continued to be supervised by the Federal  Reserve 
System and other supervisory agencies and securities issued by banks



COLLECTIVE INVESTMENT FUNDS 105

were subject to the disclosure and other provisions of the Federa l 
securities laws.

This is the main burden here, Mr. Chairman, of my comment, th at 
a large propor tion of our country’s industry and commerce is pres­
ently regulated by agencies such as the In ters tate  Commerce Commis­
sion, the Federal Power Commission, the Civil Aeronautics Board, the  
Federal Communications Commission, and the public utilit ies com­
missions of the States, to mention only a few; but the securities issued 
by railroads, pipeline companies, airlines, telephone and telegraph 
companies, electric and gas companies, and the like are nevertheless 
governed by the securities laws th at we are  considering here.

As far  as I know, it never has been contended tha t, because Tr i­
angle Airlines Co., fo r example, is subjec t to the jurisdic tion of the 
Civil Aeronautics Board, there is “duplication of supervision” or 
“conflict of jurisdiction” because an offering of securities by that  
corpora tion is subject to the disclosure requirements of the  Securities 
Act of 1933, in the interests of  prospective investors.

In the opinion of the Board of Governors, this should be equally 
true in the case of banks and securities issued by banks.

Through the securities laws, Congress has implemented its consid­
ered judgment tha t American investors should be furnished with in­
formation that, is adequate to enable them to make intelligent decisions 
regarding the intrinsic and—even more important—the relative merits  
of securit ies competing for their investment dollars.

The investing public is entitled to these benefits with respect to se­
curities issued by banks as well as securities issued by enterprises  in 
other fields.

The Federal  securities laws embody and implement this saluta ry 
“disclosure philosophy," and the Securities and  Exchange Commission, 
which administers  those laws, has resources of personnel and expe­
rience devoted to the administ ration of those laws, tha t would be dif­
ficult to duplicate. To exclude certain categories of securities- from 
those laws and tha t administration, merely because such securities are 
issued by funds  main tained by banks, would deny investors important 
protections and benefits without any adequatereason.

The proposed exclusion of certain securities from the coverage of  
the securities laws, and the proposed trans fer of jurisdiction  in the se­
curities field from the Securities and Exchange Commission to bank 
supervisors, would yield no benefits of which we are aware, but on the 
contrary would be injurious  to investors and would require the  Fed­
eral Reserve System and other bank supervisors to perform functions 
tha t can be more efficiently performed by the Securities  and Exchange 
Commission, whose facilities are devoted entirely to this complex and 
important subject,.

For these reasons we oppose the enactment of these bills, Mr. 
Chairman.

(The full prepared statement of Mr. Martin fo llows;)
Statement or  W illia m MoC. Martin , J r., Chairm an , Board of Governors or 

th e  F ederal Reserve System, J une  10, J964
Fo r severa l decades, a number of larg er banking ins titu tions throughout  the  

country  have  maintained  collective investment funds of the type  known as  
common t ru st  funds. Such funds have provided diversification and economy t ha t 
could not othe rwise be achieved for  rela tive ly small fiduciary accounts adminis-
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tere d by the bank. This is accomplished by placin g the funds of such small  tru sts  in a "pool," and investing the  resources of the pool, which customari ly aggregate  many millions of dollars, as  a s ingle account.
The typical  account part icipating in a common tru st fund has  been a small tru st—perhaps for  c har itab le purposes or for the benefit of a decedent’s widow or children. In  recent years, however, some banks have fel t that  the ir suc­cessful experience justi fies expansion of common tru st  funds to constitute  an investm ent vehicle—for example, to enuble salarie d indiv iduals or professional  people to accumulate a competence fo r reti rem ent  yea rs and for disposi tion ujion death .
If  a bank estab lished a collective investment fund  for this  purpose, and the fund was opened to part icipation by any person who wished to invest funds in this  way in a pool of corporate stocks  and  other secur ities,  the  arra nge ment might be similar  in genera l effect to the operation  of an open-end inves tment company, general ly ref erred to as a mutual fund.
This development raised the question whe ther  part icipation in such a collective investment fund,  estab lished and operated  princ ipally as an investment vehicle, would involve the  issuance of "securit ies” within  the purview of the Federal secur ities laws, par ticu lar ly the Securities Act of 1933 and the Inves tmen t Company Act of 1910. Recognizing the  existence of this question, the bills now before the  committee would answer it by excluding all collective investm ent funds of banks from the  coverage of the  Federal secu ritie s laws, and subjecting such funds to the  provisions of this  "Bunk Collective Investment blind Act” and “the rules and regu lations • * * of the  Comptro ller of the Currency per­tain ing to collective investments  by national  banks.”
Up to this  point  I have  a ttem pted  simply to outl ine the origin of the problem and to place it in perspective . The princ ipal int ere st of your committee, of course, is the rela tive merit of each of the seve ral ways in which the  problem may be de alt  with through legis lation.
II.R.  8499 and II.R. 9410 do not purport to dispose of the  question  whe ther  it is in the public inte res t for banks to establish  and operate collective fund s to serve as  investment media, competing with  mutual fund shares and  similar  secur ities. These ident ical bills would leave that  question for resolut ion unde r exist ing banking laws. In effect, the  bil ls sa y : I f banks are  permit ted to, and do enter this  field and, in so doing, sell inte rest s in an investment  ent ity that  would cons titu te “se cur ities” subject to the Federal secur ities laws, such securities are to be exempted from those laws and, instead, are  to be governed by the provisions  of this  ac t and regulations of the Comptro ller of the  Currency.The  proposals  for  legislatio n along the  l ines of these bill s have been suppor ted mainly  as a means of avoid ing “duplicativ e Federal regulation” and “overlapping claims  of jur isdiction.” The impression is there by conveyed tha t, unles s Con­gress  takes action  along these lines, banks that  engage in this act ivity will be subject to overlapping and perhaps conflicting requirements  under the  banking laws and the  secu ritie s laws, administered respectively by the bank supervisory  agencies and the Securities  and Exchange Commission.The Board of Governors of the Federal Reserve System believes tha t this  view of the  ma tte r is based upon a fundame ntal  misapprehens ion and th at  its imple­men tation through enac tmen t of either  o f these bills would not be in the  public inte rest . The misapprehens ion to which I refer results from a fai lure to keep in mind the  diffe rent  objectives and methods  of bank supervision, on the  one hand,  and the  regu lation of sa le of securi ties,  on the other.
The principa l purpose of bank supervision is to assure  th at  this  vita l sector of the economy operates  in a safe, sound, and  se rviceable manner and in accord­ance with laws and regu lations adopted  with  those objectives in mind. Among othe r functions, bank examination attempts  to safeg uard  bank  deposits,  to evaluate  the quality of bank management, and to learn w hether the bank is rend er­ing sat isfactory  service  to its  community and whe ther  its  cap ital  str uc tur e is adeq uate  in view of the  natu re of it s business. In other words, bank supervision enforces  banking laws and regulations and evaluates the operations  of banks, princ ipally to protect and benefit bank depositors and o ther  customers.The Federal  secu rities laws with which we are  concerned have an enti rely  diffe rent aim and focus. Their  purpose  is to protect and benefit investo rs, and to accomplish this  by making avai lable  to them rele van t info rmation regarding securities th at  they  hold or contemplate acquir ing. The keynote  of these laws is disclosure of info rmation to the public, ra ther  tha n regulation and contro l of enterprises, banking or otherwise.
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If  th is fundame ntal  distinction is kept in mind, it  becomes app are nt that  
(1) regu lation of banking by supervisory agencies  and (2) disclosure to investors 
of inform ation  regarding secu rities issued by banks are  enti rely  different, and 
that  no significant dan ger of duplica tion of effort or  conflict of ju risd ictions  should 
result  merely because banks continued to be superv ised by the  Federal Reserve 
System and othe r supervisory agencies and secu ritie s issued  by banks  were 
subject to the disclosure and other provisions of  the Federal secu ritie s laws.

A large proportion  of our  country ’s industry and commerce is presently  regu­
late d by agencies such as the Inter sta te  Commerce Commission, the  Federal  
Power Commission, the Civil Aeronautics Board, the  Federa l Communications 
Commission, a nd the public util itie s commissions of the States,  to mention only 
a few ; but  the secu ritie s issued by railroads , pipeline  companies, airl ines , tele­
phone and telegraph companes, electric and gas companies, and  I he like, are  
nevertheless governed by the secu rities laws that  we are  considering here. As 
fa r as I know, it never has  been contended tha t, because Tria ngle Airlines Co., 
for example,  is subject to the juri sdic tion  of the Civil Aeronautics Board,  there 
is “dupl ication o f supervis ion” or  “conflict of ju risdic tion” because an offering of 
securit ies by th at  corporation is subject to the  disclo sure requ irement of the  
Secu rities Act of 1933, in the int ere sts  of prospective investors .

In the opinion of the Board of Governors, this  should be equally tru e in the 
case of banks and secu rities issued by banks. Through the secu ritie s laws, 
Congress has  implemented its  considered judgment th at  American inves tors 
should be furn ished with  information that  is adequate to enable  them to make 
inte lligent decisions rega rding the intr insic and —even more important—the 
relativ e mer its of securi ties  competing for the ir investment dollars. The inves t­
ing public is enti tled to these  benefits with  respec t to securit ies issued by bauks 
as  well as securi ties issued by enterp rise s in o ther fields.

The Federal secu ritie s laws embody and implement this  sal uta ry “disclosure 
philosophy,” and the Secu rities and Exchange Commission, which adm inis ters  
those laws, has resources of personnel and experience, devoted  to th e  adminis tra­
tion of those laws, that  would be difficult to dupl icate . To exclude cert ain cate ­
gories of secu rities from those  laws and that  adm inis trat ion , merely because 
such securities are  issued by funds main tained by banks, would deny investors  
imp ortant  protec tions  and benefits withou t any adeq uate  reason . The proposed 
exclusion  of cer tain  securit ies from the coverage of the  s ecur ities  laws, and the 
proposed tra nsfer of jur isdiction in the secu rities field from the  Secu rities and 
Exchange Commission to bank supervisors, would yield no benefits of which 
we are  aware, but on the con trary would he inju riou s to inves tors and would 
require the Federal Reserve System and  oth er bank  supervisors to perform 
functions, at  a sub stantial add itional cost to the American people, than can be 
more efficiently performed by the  Securities  and Exchange Commission, whose 
fac ilit ies  are  devoted ent irely to this complex and imp ortant  subject.

For these  reasons , the  Board of Governors recommends aga ins t enac tmen t 
of H.R. 8499 and H.R. 9410.

Mr. Staggers. We have completed on time.
Mr. Long?
Mr. Long. No questions.
Mr. Staggers. Mr. Glenn?
Mr. Glenn. Mr. Martin,  I would like to take this  opportunity to 

thank you for a very fine clarification of what we have before us.
That is all, Mr. Chairman.
Mr. Staggers. Mr. Van Deerlin?
Mr. Van Deerlin. No questions.
Mr. Staggers. Mr. Curtin?
Mr. Curtin. No questions.
Mr. Staggers. Mr. Harri s?
Chairman Harris. I would like to know what is the administra ­

tion position of this thing since we have such confusion going on 
bet ween the agencies.

Mr. Martin. T am sorry , Mr. Harr is, I can 't speak for the admin­
istration.
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Chairman H arris. Was your statement cleared with the Bureau of 
the Budget ?

Mr. Martin. No, we did not clear i t with the Bureau of the  Budget 
but we did consult with them.

Mr. Hextek. Mr. Harr is, it is my understanding tha t the Bureau 
of the Budget has addressed to your committee under date of  June 8, 
1964, a letter on this  subject.

Chairman Harris. I  es, but  i f you can tell how they stand on it, T 
wish you would advise me of it.

I think, Mr. Chairman, the  Bureau of the Budget  let ter referred  to 
and other reports tha t we have had on this legislation should go in 
the record at the prope r place and I ask t hat  they lie included.

Mr. Staggers. They will be included in the record, I  suspect a t the  
start of these hearings. They should be.

(The documents referred to will be found at the appropria te place 
in the record.)

Chairman Harris. Thank you.
Mr. Staggers. Thank you very kindly, Mr. Martin and, as I  in­

dicated a few moments ago, this committee—I might ask you one 
question before you go, because I was pursuing this question a few 
moments ago with Mr. Harris  when he was on the stand. All the 
time t ha t the banks were under your jurisdiction why had you not 
let this jurisdict ion go to them and this regulation tha t is proposed 
under rule 9 and so forth ? I would jus t like to have your clarification 
of it and your opinion on this matter.

Mr. Martin. It  was under consideration, Mr. Chairman, by the 
Board when the tra nsfer was made. We had been discussing the pros 
and cons for it for  a long time bu t we had not. come to the conclusion 
tha t this was a desirable thing at the time the  tran sfer  was made.

I t was not tha t we were opi>osed to it.
Mr. Staggers. Certainly you were unequivocal in your statement, 

here today.
Mr. Martin. Th at is correct; the Board is clearly opposed to these 

bills.
Mr. Staggers. Thank you very kindly.
The committee will go into executive session to return to meeting 

in the morning, to resume bearings tomorrow at  10 o’clock. The room 
will be cleared.

(Whereupon, a t 11:35 a.m., the committee recessed, to reconvene at 
10 a.m., Thursday , June 11,1964.)
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House of Representatives,
Subcommittee on Commerce and Finance 

of the Committee on I nterstate and Foreign Commerce,
W anhi/ngton, D.G.

The subcommittee met, pursuan t to recess, at 10 a.m., in room 1334, 
Longworth House Office Building, Hon. Harley O. S taggers (chair­
man) presiding.

Mr. Staggers. The committee will come to order.
We shall have as our first witness this morning the Honorable 

Joseph W. B arr, Chairman of the Board of Directors, Federal  Deposit 
Insurance Corporation. Mr. Bar r is a former colleague of ours in the 
House of Representatives and now is Chairman of the Board of 
Directors.

Mr. Bar r, if you have anyone accompanying you may introduce 
them and have them up with you.

We are glad to have you with us and to have the benefit of your 
views, since yours is one of the  agencies concerned in this bill. Then 
we will proceed.

STATEMENT OF JOSEPH W. BARR. CHAIRMAN OF THE BOARD OF 
DIRECTORS, FEDERAL DEPOSIT INSURANCE CORPORATION

Mr. Bark. Mr. Chairman, I would like at this junctu re to present 
my colleague who has newly been appointed to the Board, Mr. K. A. 
Randall , from Provo, Utah.

Mr. Staggers. How do you do, Mr. Randall ?
Mr. Barr. Mr. Chairman, 1 apprecia te the opportunity to appear 

before this subcommittee and express the views of this Corporation on 
H.R. 8499 and H.R. 9410, two identical bills to amend the Federal 
securities laws with respect to the  regulation of collective investment 
trusts maintained by banks.

As you know, Director K. A. Randall and I are new members of 
the Board of Directors of the Federal  Deposit Insurance  Corpora­
tion and have had limited time to acquaint, ourselves with the impor­
tan t aspects of this legislative proposal. I have some familiari ty with 
collective investment funds and managing agency accounts in banks 
from my own personal investments and those which a re maintained 
for the benefit of my children. This experience is of some value to 
me in considering this legislation, and I believe involves no conflict 
of interest on my part .

However, if there is any possible conflict involved, my accounts are 
on file with the Banking and Currency Committee of the Senate and 
can be examined by your committee.

109



1 1 0 COLLECTIVE INVE STMENT FUNDS

Th is leg isla tion  arose out of  t he  controver sy between the  Secur itie s 
an d Ex change  Commiss ion an d the Co mptrolle r of  the  Currency  
as to  wh eth er both the  Secur itie s an d Ex change  Commiss ion and the  
ba nk ing  agen cies or  ju st the  ban kin g agencies should have juri sd ict ion  
ove r collective investment fun ds, which inc lude manag ing agen cy 
accounts, ma int ain ed  by banks. As  Con gressm an Fas cel l lias  well 
sta ted in his  tes tim ony ye ste rday :

I shall not repeat the multitude of contentions tha t were made by the two 
agencies, except tha t I might summarize the SEC’s claims to be that  common 
tru st  funds of managing agency accounts bear such similar ity to mutual funds 
as to make them amenable to the Federal securities laws; and that  while an 
exemption from the 1940 act is available  for collective investment funds of 
Smathers-Keogh accounts under the act's section 3(c ) (1.3) employee’s pension 
tru st provisions, the interest therein are "securities” under the 1933 ac t

The Comptroller's claims might be summarized as total exemption for such 
collective investment funds from applicability of the securities laws, and tha t 
the revised regulation, the supervision by banking agencies, and the overlay of 
tru st law provide as  much or more protection than do the securities acts.

Mr.  C ha irm an , i f I may skip. I know yon a re pres sed fo r t ime , sir. 
I  am not go ing  to repeal what is in th is  act. I th ink yon are  ful ly 
fam ili ar  w ith  it. I  shall  jump  to page 3 o f my tes tim ony , t he  bottom  
pa ragr ap h.

Th e effect of the legislat  ion upon  the some 10,200 bank s w ith  deposits 
of  less than  $10 million is n ot  enti re ly  cle ar at  thi s time. Th e op po r­
tuni ty  of  smaller ban ks to prov ide  complete trus t services and the  
share  o f the smaller ban ks in the fu nd s available fo r investment will 
largely dep end on the fac ili ty  wi th which these ban ks may eng age  
in the colle ctive investment busin ess as part  of  th ei r tr ust  act ivit ies .

We  do no t hav e sufficient in form ati on  at  th is tim e to  determ ine  
wh eth er o r n ot  these sma ller ba nks w ill set up  t he ir  own common tru st 
fu nd s o r will  p ar tic ip ate in common t ru st  funds ma int ain ed  by la rg er  
cor respondent  banks a nd, i f so, to wh at exten t such pa rti cipa tio n will 
occur . Im po rtan t in  the  b an k’s decis ions  wou ld be wh ethe r o r no t it 
would  h ave  the  cos t and repo rt ing burde ns o f sup erv isio n by both the 
Securiti es and Exchange  Com miss ion and  a bank ing  agen cy or  only 
th a t of  a bank ing agency. A pr el im inary su rvey show s th at  in 16 Stat es  
there are  s ta tu tes which ap pe ar  to  ex clude agency accoun ts fro m par ­
tic ipat ion in St at e banks’ common tr ust  fun ds. The question arise s 
wh eth er national ban ks wi ll be permitt ed  to  place  agenc y account  funds 
in  colle ctive inv est me nt wi th regu lar trus t fun ds where St at e ban ks 
are den ied th is au thor ity . We propose to mak e a  s tud y of  these  laws , 
toge ther  with ex ist ing Fe deral  statutes  and  the  re gulat ion  of  the  Co mp ­
trol le r to  see wh at effect they  would hav e upon the  au th or ity  of  Na­
tiona l an d St at e banks to opera te collective inv estment fund s if  thi s 
leg islation  sho uld  be enacted.

Th ere are  othe r problem s which we believe, may  requir e att en tio n 
an d s tud y which may a rise  un de r the unifo rm  common trus t fund  laws 
ado pte d in 30 of  the State s an d the law s of  the  o th er  St ates  which a 
prel im inary survey ind ica tes  m ay hav e adop ted  sta tu tes th at  reg ula te 
common trust  fu nd  act ivit ies . In  some of  the  othe r State s it ap pe ars 
that. judic ial  decisions hav e in some cases cast serious  doub t as to 
wh eth er age ncy  accou nt fu nd s may be con side red or  t reated  the  same 
as common tr ust  funds.  These matt er s rai se im po rta nt  questions, the 
answ ers to which we th ink will  be signif ica nt in ou r taki ng  a pos ition
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on the issue raised by th is proposal. They should be thoroughly ex­
plored before the Congress takes final action on this legislation.

In order  to obtain more information concerning these problems and 
the degree in which smaller banks may partic ipate  in collective invest­
ment funds the Corporation proposes to obtain through  our field ex­
aminers sufficient information upon which an informed decision can 
be made as to whether the  au thori ty to regulate collective investment 
funds maintained by banks should be vested in the Securities and Ex ­
change Commission or elsewhere. Unti l our study in this area is com­
pleted, we are unprepared to recommend to the Congress where this 
regulatory authority should be placed.

In  view of these considerations, we are recommending that the Con­
gress defer final action on these proposals until this study  is completed 
bv the Corporation. The Corporation would welcome any questions 
which the subcommittee or  its members might suggest should be sub­
mitted to insured banks in our proposed study. We will complete this 
study with in 30 days and believe that its results would be very helpfu l 
in deciding the issues raised by the proposed legislation.

To summarize, Mr. Chairman, we simply do not have the informa­
tion that I think I  should have to give you an infoi-med opinion. We 
think tha t we can get this information through our national field ex­
amination force, by a sampling technique. If  we had 6 months or a 
year, we would send the questionnaire to all insured banks. I  th ink 
tha t in view of the time, it  would be more appropriate for  us to use the 
sampling technique. We can sample the opinions of 300 or 400 banks 
appropriately  scattered across the country, different sizes, get. their 
opinions. We can examine the legal questions th at I have mentioned, Mr. Chairman.

We can also, if you wish, take on any questions that your commit­
tee might have and repo rt back within 30 days to this subcommittee.

Mr. Staggers. Thank you, Mr. Bar r. If  I understand this correctly, 
you say i f we request it,  you could rep ort back within 30 days on the sampling?

Mr. Barr. Yes, sir. We shall repor t back within 30 days on the 
questions which I mentioned, the degree to which small banks can par­
ticipate in these proposed collective fund changes and the legal ques­
tions which are currently perplexing us. The legal questions exist in 
the States, not in the Federal statutes.

We can also, as I mentioned, undertake to find the answers to  any 
questions your subcommittee might  have. We have the  facilities and 
the personnel to undertake  such an examination.

Mr. Staggers. Approximately how many banks do you have under your control ?
Mr. Barr. Approximate ly 7,500, Mr. Chairman, almost half the 

banks of the United States. In the main, these are smaller banks. We 
have approximately  one-half of the banks, but these banks have only 
25 percent of the deposits.

Mr. Staggers. And you say there are over 10,000 banks in the coun­
try with less than $10 million on deposit ?

Mr. Barr. That is correct, Mr. Chairman.
Mr. Staggers. And these are the ones with which you are concerned?
Mr. Barr. There are about 7.500 of these banks over which we have 

regulatory authority, Mr. Chairman. They turn  to  us when they are
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perplexed or  when issues arise . I  th ink it is only na tura l th at  we do 
have the reg ulato ry  au thor ity . They have turned  to  us in t hi s instance 
and we would like to  get the  answers .

Mr. Staggers. Of cou rse, I  am  on ly a subcomm ittee  cha irm an , and  I  
cannot  speak fo r the  comm ittee as to  wh at act ion  it is g oin g to take . 
Tha t is the  reason  we are  here.

Mr. B arr. Yes, sir .
Mr. Staggers. We might, acc ord ing  to  the  tes tim ony when we get 

throug h,  vote  ou t th is  bill . I th ink it  would  be wise, and  I am only  
spe aki ng  now as  an indiv idu al,  if  you would p roceed th roug h an ything  
that, you th ink wou ld be h elp ful, because we have  many witnesses  t ha t 
I  am sure  will hav e definite  views and definite  ideas . I f  you  th ink 
the survey would he lp you and  he lp us, I  thi nk  you sould proceed with 
it. But  I  cannot  speak for the  commit tee as  to wh at  action we will 
take.

Mr. Barr. We sha ll proceed wi th our sur vey , sir , and  sub mit  it 
vo lun tar ily . Th e commit tee can tak e such  act ion  as the y deem fit.

I th in k the  issue, M r. Ch airma n, is it  is ea sie r to  define in th e case of  
the  l arg e n ational ban ks or  the lar ge  banks , S ta te  and Na tional, which 
do have common tru st funds. Th ere are  appro xim ate ly 600 of  these 
banks, Mr.  Ch air ma n, who do have  these large common trus t funds. 
I  th in k the issue is eas ier to define  there. It  becomes more difficult 
fo r me when I  am tryi ng  to figure o ut  how thes e 10,000 sm aller banks, 
or  the 7,500 s ma lle r banks, how they  will be affec ted or  how the y can 
pa rti cipa te  in  a ny  change t hat m igh t occur.

Mr. Staggers. Do you have any  knowledge  of  appro xim ate ly how 
many bank s of  all sizes the re are  in t he  Unite d S tates?

Mr. Barr. Yes, si r;  there  are  ap prox im ate ly 14,000 banks in the 
Uni ted Stat es,  sir.

To  go fu rth er , there are  approx im ate ly 3,500 b ank s t hat  have  tru st 
departm en ts in the Un ited Sta tes . We  know these figures . We 
know there  are about 114 m illio n acco unts o f ind ividuals  an d co rpo ra­
tions, commerc ial accounts,  in these ban ks.  These sta tis tic s we do 
have.

Mr. Staggers. H ow many  accoun ts?
Mr. Barr. Abo ut 114 million .
Mr. Staggers. In the  3,500 banks?
Mr.  Barr. No, in all ban ks in the  Un ite d Sta tes . Th ere  are  ap ­

pro xim ate ly 14,000 banks, about 114 mil lion dem and  d eposit accounts, 
and ap pro xim ate ly 3,500 trus t departm ents.

Mr. Staggers. Mr.  C ur tin ?
Mr. C urtin. Th an k you, Mr. C hairm an.
Mr.  Ba rr,  I  un de rst an d th at  you feel th at  you are  no t in a pos ition  

to evaluate  th is p ropo sed leg isla tion  at  th is  time  ?
Mr.  Barr. I do not have the  fac ts th at  I th in k I  should have, Mr. 

Cu rtin.
Mr. Curtin . Are you speakin g indiv idua lly  o r as the Ch air man  of 

the  B oa rd  of  D irec tors ?
Mr . Barr. I  am spe aki ng  fo r the  Co rporati on , sir.  My colleague , 

Mr. Ra nd al l, agrees  with me. Probab ly the  Comp tro lle r, who is the 
othe r mem ber of  ou r Bo ard , would no t agree wi th me. But  two  
votes ou t o f thre e ca rry , so I th in k th is  is t he  Co rporati on  position.

Mr. Curtin . Tha nk  you.
Tha t is a ll, M r. C hairm an.
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Mr. Staggers. Th an k yon very kind ly,  Mr. Ba rr.  We appre cia te 
yo ur  coming and we hope  t ha t if you see fit, you  will pu rsu e th is fu r­
th er  so tha t you  can give  us  a p osit ive  v iew from  y ou r angle.

Mr.  B arr. Tha nk  you, s ir, we will.
Mr . Staggers. Our  nex t witness will be Mr.  Rob ert Haack , pr es i­

dent of the  National  Associa tion  of  Securiti es Dealers.
Would yo u come forward,  sir?

STATEMENT OF ROBERT W. HAACK, PRESIDENT. NATIONAL ASSO­
CIATION OF SECURITIES DEALERS, INC .; ACCOMPANIED BY MARC
A. WHITE, VICE PRESIDENT AND GENERAL COUNSEL; AND
RAYMOND MOULDEN. DIRECTOR, INVESTM ENT COMPANIES
DEPARTMENT

Mr.  Staggers. I f  you wou ld iden tif y these othe r men who ar e wi th 
you , you m ay proceed a s you wish.

Mr.  H aack. Mr. Ch air man  and  Mr . C ur tin , I  am R ob er t W . H aack , 
pres ide nt of the Na tio na l Associa tion  of  Securit ies  Dea lers , Inc ., and  
with me are  M arc  A . White, vice pres iden t and gen era l counsel of  the 
asso ciat ion, an d Ra ym ond Mou lden , di rector  of  the inv estment com­
pan ies  de pa rtm en t. In  ou r sta tem ent on these bil ls we wan t to  em­
pha size tne  associatio n’s str on g opposit ion  to  any  pro posal which 
would ex empt “any  in terest i n a col lect ive inv estment fun d maintaine d 
by a bank” fro m the def init ion o f a “ security” unde r section 3( a)  (10) 
of the  Se curiti es A ct  of 1933.

H.R . 8499 an d II .R . 9410 ar e des igned to eliminat e the so-ca lled 
ov er lapp ing  a utho rit y an d d up lic ati on  o f regu lat ion  consid ered by the 
House  Comm ittee on Go ver nm ent  Op era tio ns  in 1963. Th e Hou se 
repor t, of  Ju ne  19, 1963 (I I.  Ke pt.  No. 429) on th is subje ct ind ica tes  
the pos itions tak en  by th e Co mptrolle r of  the  Cu rrency an d by the 
Securiti es an d Ex change  Com miss ion, the fo rm er  po intin g to  the  
dupli ca tion of  regu lat ion  and the  h itt er  to its  s ta tu to ry  obligations to 
enforce the  securi ties  laws.

Th e bil ls un de r con sidera tion by th is  su bcomm ittee today rep resent  
a pro posed  resolu tion of  the  diffe rences between the  Co mptrolle r’s 
pla ns  and the Securit ies  and  Ex change  Com mission’s pos ition by re ­
mo ving from the  Securiti es an d Exchange  Com mission 's juris dic tio n 
wh at  t ne  Com miss ion believes are its ob ligations in th is  a rea.

In  ou r opinio n th is  leg isla tive solution would pe rm it the  ban ks to  
engage  in tne  securi ties bus iness  in contr aventio n of the  Glas s-S tea gall 
Ba nk ing A ct.  I t  also f ai ls to recognize that  the  services and  fun ctions 
to be pe rfo rm ed  by the ban ks fo r colle ctive investment funds ar e so 
sim ila r to  those prov ide d by open-en d inv estment com pan ies that, to 
bypas s the  expe rien ce and exp ertnes s of  t he  Securit ies  a nd  Ex change  
Commiss ion in any system of  reg ulati on  o f such poo led accou nts  is to 
ign ore  the m ore t han  30-yea r h istory of  r egula tio n by the Commission , 
pa rt icul ar ly  its  more tha n 20 years a dm in ist er ing th e I nvestm en t Com­
pan y Ac t of  1940.

Th e associatio n’s mem bership of  ap prox im ate ly 4,100 mem bers  in­
cludes the. unde rw rit er s o f most o pen end  investm ent  com pan ies offe r­
ing  th ei r sha res  to the public aft er  com plia nce  with the disc losu re 
requir ement s o f t he  Securiti es Act of  1933, the  inv estors ’ sa fegu ards  of 
the Secur itie s Ex ch an ge  Act of 1934 and  the  requireme nts  of the Invest -
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ment Com pan y Ac t of 1940. A few lar ge  open  end inv estment com­
pany unde rw rit ers  are  no t assoc iat ion mem bers , bu t do  belong to the  
Inv est me nt Com pany I ns ti tu te  which, we un de rst and, has  filed a s tat e­
ment and  will  te sti fy  in  opp osi tion to H .R . 8499.

We believe th at  Congress in conside ring th is leg islation and any  
oth er leg isla tion  o f a  simila r im port should  weigh wheth er commercial 
ban ks sho uld  r etur n to the  securi ties  business a t all. In  1933 in  pass­
ing  the Glass -St eag all  Ba nk ing Ac t, Congress specifica lly sought to 
separa te the securi ties  business  fro m the gen era l bank ing  business. 
Man y of  the  abuses and conf licts  w hich  Congress fou nd as a r esul t o f 
the  in term ingli ng  of  th e bank ing  an d inv estment businesses  pr io r to 
1933 cou ld easi ly rec ur shou ld the comm ercial ban ks’ spo nso rsh ip of 
collective inv estm ent fu nd s become w idespread  as  a result  of  leg isla tion  such  as  con tem pla ted  here.

As  Congress knows, the  Securit ies  and Ex change Commiss ion las t 
year  comple ted  a Special S tudy  of  the  Secur itie s Mark ets  ( II . Doc. 9 5).  
One  of the  majo r them es in th is  s tud y was the  need fo r a requirement  
that, all persons en gaged in the  sale o f secu riti es meet min imum stan d­
ards  of  tra in ing,  experience  an d such othe r qua lificat ions as deemed 
nece ssary from time  to time . P a rt  of  H .R . 6793, r epor ted  out by the  
full Com mit tee  on In te rs ta te  and  Forei gn  Commerce, is des igne d to 
implement the  re com men dations  of  the  spec ial s tud y in th is a rea . Yet , 
unde r the bill being con side red tod ay comm ercia l ban ks could eng age  in a general  sol ici tat ion  of  the public  to pa rti cipa te  in colle ctive in ­
ves tment  fu nd s w ith  no assu ran ce that  ba nk  perso nne l eng age d in such 
solic ita tion a ctivit ies  would have th e necessary t ra in in g and exp erien ce 
othe r tha n the req uir ement  in II .R . 8499 as to  fil ing of a  pl an  of  op era ­
tion an d the  r ight  on the p a rt  o f the Compt roll er to  p romu lgate  ru les  
an d reg ula tions . Such f ai lu re  to giv e the  pr op er  emph asis to th e ac tion  
thu s fa r of  the  Sen ate  on S. 1642 a nd  the  Hou se on H.R.  6793 on the 
recommenda tion s of the  S ecu riti es and Exchange.  Com mission an d the  
securi ties  ind us try  a s the y re la te to sta nd ards  for  tho se in t he  business  
would, in ou r opin ion,  be  most  un fo rtu na te . As the  Ho use  Committee  
on Governme nt Op era tio ns  po inted  out at  page  14 of  it s repo rt  on the sub jec t of ju ris dic tio n over  collec tive  inve stm ent  tr u s ts :

* * • the Securities and Exchange Commission is charged  w ith the  ad minis tra­tion of the  Federal secu ritie s laws * * ♦ (and) possesses extensive experience and  expe rtise  in the  field • * » (whi le) the efficacy of the Comptroller' s per­formance in the premises is not  readily  measurab le.
I t  wou ld seem to us no t to be in  the  public  intere st to  pe rm it the  

banks t o opera te as bro ker-d eal ers  sell ing  securities wi thou t benefi t of 
the regu la tin g experience  of  the Sec uri ties and Ex ch an ge  Com mis­
sion. Ad mi ttedly , in pr om ulga tin g reg ula tio n 9 r elat ing to fiduciary 
pow ers  o f na tio na l banks and colle ctive investment fu nd s th e Com p­
trol le r sought to prov ide  some of  t he  protect ion s to  investors  afforded 
by th e Inv estment Co mp any  Ac t of 1940.

But  the re are  poten tia l confl icts such  as tre atm en t of  the cash po r­
tion of  the  collective inv estment fu nd ’s po rtf oli o an d,  indeed , the 
am ount of  such  ca sh fu nd  w hich , o f course , wou ld b e money ava ilab le 
fo r use by the  ban k. Further , as a resu lt of  a large collective fund  
the  ba nk  wou ld hav e bro kerag e business to place an d conc eivably it  
would  direct  thi s business to bro kers which keep  b alance s in the  bank 
poss ibly  lea din g to excessive  po rtf ol io  tu rnov er ; or,  in some in-
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stances, to the collective fund not receiving the maximum benefit, in 
executions or price, from its portfolio business.

There is an additional danger that, funds from the collective 
account could be used to furth er special interests o f the  bank itself as 
contras ted with its fund. The bank could invest in the securities of 
an unseasoned issuer which maintains substan tial deposits with  the 
bank or has some other significant business relationship with the 
bank.

At the present t ime hanks are underwriters and dealers in various 
kinds of Government and municipal bonds, and it might  well be that 
the collective investment funds would receive these bonds in some in­
stances when there  was a conflict between a bank's position as an un­
derwriter  and its position as a purchaser. In  this connection, the 
association, in a statement on October 11, 1963, on 11.11. 58-15, sub­
mitted  to the Committee on Inte rsta te and Foreign Commerce, 
expressed its opposition to the effort by commercial banks to expand 
their  under  writing activities to include revenue bonds. The pos­
sible conflict between a bank’s role as an underwriter-seller of such 
bonds and its obligations as a purchaser or bolder for the  account 
of o thers is present in the proposal for  a bank to manage investment 
funds, as contrasted with common trus t funds historically  main­
tained by trus t departments of banks.

The association's position on the bills under  discussion today is 
simila r to tha t taken by us on the  subject of the sale o f variable  an ­
nuities withou t the application of the Federal  securities laws. The 
association was an intervenor in the  case of  Securities and Exchange 
Commission V. Variable Annuity  Li fe  Insurance Company of  
America. 359 U.S. 65 (1959) where the  Supreme Court held variable 
annuities  to he securities, 'die association supported the argument 
of the Securities and  Exchange Commission tha t where a company 
was offering to the public an undivided interest or a participation 
in a portfo lio of  corporate securities the disclosure aspects of the 
Securities Act of 1933 and the regulato ry aspects of the Invest­
ment Company Act should apply, since the  variable annui ty contract 
was similar to the securities of an open end management type invest­
ment company and, hence, should be regulated as a security.

Recently, in a similar  case, the association supported the argu­
ments of the Securities and Exchange Commission and the Invest­
ment Company Inst itute before the Commission and late r in the 
courts in Securities and Exchange Commission v. The Prudential  
Insurance Company of America. 326 F . 2d 383, cert, denied .Tune 1. 
1964. In this  casej Prudentia l did not question the applicability of 
the Securities Act of 1933 but did question the  applicability of the 
Investment Company Act of 1940. In an opinion, which the 
Supreme Court declined to review, the Court of Appeals held tha t 
the Investment Company Act was applicable  to the variable an­
nuity contract of Prudentia l even though the sponsor and under­
writer  of the investment fund was an insurance company.

We see no more reason to exclude a hank-sponsored investment 
fund from the established scheme of securities regulation than  a 
similar  fund sponsored by an insurance company.

In conclusion, this  legislation would, in effect. put banks in the 
mutual fund business. The association believes tha t the wiser con-
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gressional position in this  development would be to continue the 
separation of the banking and securities business thought to be 
necessary in 1933 in the public interest. If  such divorcement is not 
continued, the association believes tha t banks’ merchandising pro­
grams for their collective investment funds should be subject to the 
same Federal  securities laws and regulations now applicable to 
mutual funds and to regulation by the Securities and Exchange 
Commission which administers these laws and regulatory require­
ments. While the association is mindful of the possible overlapping 
of jurisdiction and regrets that such dual jurisdiction often eventu­
ates in a complex society, it believes that the protections afforded by 
the securities acts should be given to the customers of banks who 
partic ipate  in collective investment funds.

Mr. Staggers. Tha t finishes your statement ?
Mr. Haack. Yes.
Mr. Staggers. Thank you very kindly, Mr. Haack. I would like 

to ask you just one or two questions.
At  the sta rt of your statement, you mentioned that  the banks 

would be allowed to solicit the public and maybe the ones who did 
this  would not have training, since we proposed it under  H.R. 
6793. I  understand Mr. Saxon has said in rule 9 that it would not 
be permitted.

Mr. Haack. You mean they would be prohibited  from soliciting, 
sir?

Mr. Staggers. Yes, sir;  or from advertising or any other manner.
Mr. Haack. I suppose th at probably hinges on your definition of 

solicitation, sales efforts, merchandising, and so for th. I would say 
tha t an advertising program is pa rt of an aggressive merchandising 
program designed to fur ther the sale of the merchandise in question.

Mr. Staggers. Then you think  tha t it does leave room ? There is 
a doubt ?

Mr. I I  AACK. Yes.
Mr. Staggers. Do you believe that this bill as passed will conflict 

with the provisions of the pending bill H.R. 6793, or the Senate 
bill?

Mr. II a ack. I would say not, sir.
Mr. Staggers. If  it is passed ?
Mr. Haack. That is right.
Mr. Staggers. Well, Mr. Haack, I am still not clear just what it is 

tha t gives rise to  the  problem of dual regulation by the Comptroller 
and the Securities and Exchange Commission. As I  understand  it. 
the Investment  Company Act exempts collective funds held by a bank 
as a bona fide fiduciary. Ju st what is the difference in the kind of 
collective funds  that the banks now propose to set up which brings 
the funds back under  the purview of th e Investment Company Act ? 
Is it tha t there is a managerial discretion on the part of the bank?

Mr. Haack. Can I ask Mr. Whi te to answer tha t question?
Mr. Staggers. Surely.
Mr. White. Mr. Chairman, as I understand it, in 1959, various 

people in the  industry, securities industry,  and in the  public generally, 
began to notice advertisements by banks in various periodicals, news­
papers and so fo rth, which used the language in their advert isements



COLLECTIVE INVESTMEN T FUNDS 117

normally used by the  mu tua l fund  indu str y.  Th e empha sis  in the 
ads  was n ot on a common tru st  fund  wi th a fiduci ary  intent or fidu ci­
ary  purpose, but  ra th er  on a sol ici tat ion  gener ally to cus tom ers in the  
public  to come into the  ban k an d the y wou ld manag e an d pool yo ur  
funds with othe r fund s to  create a large fu nd  which would, of  course, 
ge t advanta geous tre atm en t. I t  w as tho se adver tisement s w hich  i ni ­
tia lly  ale rte d the Na tional Associa tion  of  Sec uri ties Deale rs and the

. the n Na tional Associa tion  of  Investm en t Com panies to the problem .
At that, time, the Fe de ra l Reserve Bo ard  was co nte mpla tin g an  

amend ment to  regu lat ion  F , which  we und ers too d—I  am not  sure  
correctly, but it  was ou r un de rst an ding  that  the  amendme nt was de- 

j  signed  to  even make s tro ng er  the requir em ent tha t there be a fidu ciary
intent  when a common tru st fund  was  uti lized bv a genera l cus tom er 
of  the bank. T hat issue was  pend ing  before  the Federal  Reserve 
Bo ard  when the  C om ptr oll er of  th e Currency obtain ed ju ris dic tio n in
this g enera l area .

Th e asso ciat ion in 1959 or  1960 d id  not question the righ ts  of  the 
ban ks to con tinue  th e common trust  fun d system wi th fiduciary intent 
which would be exempt—which wou ld comply with the income tax  
laws and also  be exem pt from the ju ris dic tio n of the Securiti es and 
Exchange  Commission. But  it  was wha t seemed to be an extensio n 
of  al l th is which r aised the ques tion . Ce rta in ly  th e broad  ar ea  o f r eg ­
ula tion 9 and the gen era l posit ion  tak en by the Co mp tro lle r, as I 
un de rst an d it,  would seem to be an  extens ion  of the comm on trus t 
fu nd  theo ry to collective investment flu ids  m anag ing agency acco unts , 
which cer tainly  has  a lot of  t he ind icia of  the  mu tua l fu nd s sec uri ties  
business, which rais ed the  ques tion  of  i ts jur isd ict ion—th e juris dic tio n 
of  the  Securit  ies and Exchange Commission a nd  the tr ea tm en t of a ll of 
t hese thing s un de r th e sec uri ties laws.

Mr . Staggers. Th en  yo ur  answer wou ld be yes, th at  it  wou ld be 
ma nageria l d iscreti on on the  pa rt  of th e banks ?

Mr.  W hi te . It  could be, depending  on how it ope rate s. As  I  un ­
de rst an d it,  the Co mp tro lle r say s there will lie no solic ita tion, no 
ad ve rti sin g, and so fo rth,  b ut,  and wi th the  str uc tur e of  reg ulat ion 9

■ in  th is bill,  i t seems to me th at  i t is possible.
Mr. Staggers. Well, Mr. Ha ack, on page 3 you re fe r to the  Glass- 

Steaga ll Ba nk ing Ac t an d the  sep ara tion of the sec uri ties busin ess 
fro m the ba nk ing business. I  wish  you would ela borate upon  th at  in

'  connect ion with these bank co llect ive tru sts .
Mr.  H aack. Well , I  feel,  as I  touched on in the st ate me nt,  t hat  this 

is not a div orcement  of  the investment busin ess fro m the  ban king 
fun ction. As a m at te r of  fac t, it  would enh ance it an d pu t the ban ks 
lit erall y into the. mu tua l fund  busin ess, which it  is our belie f was 
designed to be overcome in 1933. W e beel th at  th is  is a re tu rn  or  
a po ten tia l re tu rn  to some, of the cond itio ns  th at  existed pr io r to 
1933 w hereby  the  ban ks do pe rfo rm  an  inv estment banking  fun ction 
and te nd  to  get out of  thei r a rea .

Mr. Staggers. Mr.  Cur tin  ?
Mr. Curtin . Th an k yo u, M r. C ha irm an .
Mr.  Ha ack, as I see it , t hi s whole problem  revolves aro und wheth er 

th is pa rt icul ar  ty pe  of busines s is  ba nk ing  business o r secur itie s in vest­
ment business.

Mr.  H aack. I  w ould  concur .
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Mr. Curt in. Ju st  why do you th ink  th at  it is investment business 
fo r a b ank to  manage tr us t fun ds?

Mr. I Iaack. You are  t alki ng  o f collective investment fun ds?
Mr. Curtin . I  was going  t o ask  in my  nex t question wh eth er you 

mad e any  dis tinction between dif fer ent typ es of  trust  fun ds.  F ir st , 
however, I  would like your opinion as to trus t funds in gen era l as it 
relate s to banks.

Mr. I I aack. I  am not a banker by tra in ing.  I t  is my imp ress ion  
th at  these fun ds had thei r genes is as a convenience, as  a means of  p ro ­
vid ing  diversi fica tion , sup erv ised manag ement , and wh atn ot,  fo r 
rel ative ly small  fund s o f tr ust  moneys which were available f or  inv est ­
men t. tJn de rs tand ab ly , the  ba nks pooled these  in an effo rt to achieve 
some desi red inv estment objectives. I th in k ou r qu arr el is no t with 
th at , bu t ou r qu arr el is wi th  the fact  th at  these same in ter es ts in 
po rtfoli os  have a tend ency to  be merch and ised and to be sold  as 
secu rities .

Our  qu arr el is not with the concept or  the objectives. Our  ar gu ­
ment is that  they be governed by the  same grou nd  ride s as others.

Mr. Curtin . Well , f or  year s the  ba nks with trus t powers have been 
ha nd lin g diff eren t types o f t rusts , i nt er  vivo s, and the  l ike.

Now, ne ith er  th e SE C or  an y othe r s im ila r agency has ever claimed 
du ring  these yea rs th at  that  is securi ties business. Is  th at  correct ?

Mr. H aack. Tha t is correct . Could  I ask  Mr.  W hi te  t o spe ak to 
th at  because of th e legal implic atio ns?

Mr.  Curtin . Yes.
Mr. W hi te . As I  un de rst an d it.  Mr.  Cu rti n,  everybody would  be 

in agree ment with you  th at  hi sto ric all y the pr op er  t rea tment of  com­
mon tru st fund s by  the  ban k, whe re the y were  set up  un de r a trust, 
ins tru me nt  or  wi th a fiduci ary  in ten t, would hav e been permissible 
over the years  un de r regu lat ion  F  of  the Federal  Res erve  Board  
and the  Commiss ion, and  I don’t spe ak fo r them . But  I un de rst an d 
they  wou ld never hav e sought  ju ris dic tio n an d don’t tod ay because 
there  is a specific  exempt ion in the  law,  as I unde rst and it,  from 
common trus t fund s. Th e que stio n becomes pe rti ne nt  when you 
extend  th e ac tiv ity  o f collec tive inv estment fun ds.  Th ere isn’t neces­
sarily any  fiduciary  pur pose and there  isn ’t any  oth er na tura l tie  or 
rel ati onship int o ba nk ing  purposes,  but you would ordina ril y pool 
fu nd s from  b an king  cus tomers ju st  a s a person  who buy s a share  in a 
mu tua l fun d is buyin g a share  in a pooled inv est me nt un it. So once 
it  seemed th at  the bank ing  indu str y was ge tting  awa y, in lat e 1959, 
fro m the test, of a fidu ciar y purpo se and int en t an d the histo ric  usage 
of  a comm on trust  fund  fo r fiduci ary  purpo ses  and  inste ad  was  now 
go ing to pool  acco unts  and give you a bala nced fund  or  a gro wth 
fund  fo r yo ur  money, th at  becam e ju st  as if  it  were a mutu al  fun d 
sale. T hat is  when the  pro blem arose .

Mr.  Cur tin. Well , then , you do see a dis tin cti on  betw een the  or di ­
na ry  comm on trus t fun ds and  a collective inve stment  fund  or  the  
manag ing age ncy  acc oun t?

Mr. W hi te . T ha t is corr ect.
Mr. Cur tin . Yet  an ea rl ie r witn ess said th at  th is  prop osed leg isla­

tion would affec t not  only the collective in vestm ent fu nd  an d man ag ­
ing  agency accoun t bu t all ot he r categories  of  tr ust  acco unts . Why
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is it necessa ry to  h ave leg islation  go ing to  these othe r typ es  of  trus t 
fu nd  accoun ts if  you do not th ink th at  in an inv est me nt—

Mr.  W hi te . I  don’t  un de rst an d th is  leg islation  to  do that . As  I  
un de rst an d it,  it amends  the def init ion of  security to exc lude  th is  
pa rt icul ar  k ind  o f col lect ive investment account. I do not th ink  th at  
it  changes the gen era l common tr ust  fund , bu t I jus t do not know. 
I  would have t o fu rn ish  an an swe r on that .

Mr.  C urt in. Do I  unde rst and the n, so fa r as the  NA SD  is con­
cern ed, th at  you are only intere sted in th is  leg islation  in so fa r as 
it  affec ts these investment colle ctive fu nd s or  the  ma naging  agen cy 
accoun ts? They are  the only  cat ego ries  you are  intere sted in?

Mr. ITaack. T hat  is  rig ht .
Mr.  C urt in. You do not feel th at  th is leg isla tion  should affect the  

or dina ry  type  of  common t ru st  fun d ?
Mr . ITaack. No.
Mr.  Curtin . T hat  is all.
Th an k you,  M r. Ch airma n.
(T he  fol low ing  inform ati on  was la te r rec eiv ed:)

National  Association of Securities Dealers, I nc.,
I t ’a sli ra i/ton, D.C., June 28, I8G4,

Hon. Harley O. Staggers,
Chairman, Subcommittee on Commerce anil Finance,  Int ersta te amt Foreign 

Commerce Committee, TJ.S. House of Representatives, Washington , D.C. 
Dear Mr. Staggers: During thp course  of  the  association’s testimony on Jun e

II , 1964, on H,R. 8499 a nd H.R. 9-110, Congressman Curtin  asked whether H.R. 
8499 would affect a ll categ ories  of t ru st  accounts and the  undersigned sta ted  t ha t 
he didn ’t unders tand the leg islation would do this but  he would furni sh an a nswer 
on th is.

Review of the bill would indicate th at  the  term “collective investment fund" 
would, in fact, cover all categ ories  of tru st accounts, consequent ly, the  corr ect 
answer  to Mr. Cu rtin ’s question is th at  the  bill docs cover common tru st  fun ds 
as well as  o the r pooled or  collective fun ds maintained  by a bank or funds con­
sis ting solely of retir eme nt, pension, or oth er tru sts  a s described in section 2(c) 
of the bill.

We would app rec iate  your malting this  le tte r a par t of the  reco rd whieh 
supplements our  answer  a t i«g e 157 of the transc rip t of Jun e 11, 1964.

Very t ru ly  yours,
Marc A. Whit e.

I'icc President and General Counsel.
Mr. S taggers. Mr . G len n!
Mr. G len n. I have n o qu estions , Mr. Ch airma n.
Mr. Staggers. Mr. Ke ith ?
Mr. K eith . Th an k you, Mr. Ch air ma n.
I am so rry  that  I did  not get here in time to hear  yo ur  tes tim ony. 

I th ink th is area which  is now being discussed  is the essential one, 
th at  is, the  a pp ropr iat en ess of  a na tio na l han k ge tti ng  into  t hi s busi­
ness  ou tsid e of  th e req uirements o f its role as a tru ste e fo r whom they 
ma y have a fiduciary  responsibil ity . I am a lit tle  concerned as  to 
how the h ank’s rela tionship , with its  seve ral  departm ents, will he tied 
in with the  depa rtm en t which will be establ ished for these funds. I  
am also concerned abou t the  outs ide  sa les e ffor ts to b rin g into th e han k 
a lot of  custo mers who would  use its  advice and services, to. in effect, 
compete  with mu tua l fun ds. They would  be pr im ar ily  eng age d in 
mu tua l fun d business and  not pr im ar ily  in the  bank ing  business.

I  have been wondering, as I  have though t abo ut thi s, how  the 
stockh old ers  of  th e ban k cou ld realize  pro fits  fro m th is  kind  of  an
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operation. I suppose it would simply be a  matter of collecting addi­
tional revenue from other customers to help finance the present 
collective fund operation and just  incidentally contribute to the welfare 
of the stockholders.

But  it does not seem to me tha t the public is in as much need of 
these services as they are of the primary banking services that  his­
torically have been the  function of the bank. I would be interested 
in your comment. #Mr. IIaack. I would agree with that , Mr. Keith. So fa r as how 
the stockholders benefit, I suspect it would be tha t portion of the 
management fee th at seeps down aft er expenses and taxes, enhancing 
or decreasing the net earnings of the bank. £1 would agree with  the other portion of your statement.

Mr. Keith. As the bank loans money to corporate enterprises within 
the community, they might, it would seem to me, at  the  same time be 
selling the  securities of these corporations  to whom they are lending 
money.

Mr. Haack. They could be selling them or buying them for  their  
portfolio.

Mr. K eith. Is there anything in the regulation of these funds as 
contemplated, outside of the SEC, tha t would prohibit this kind of 
transaction ?

Mr. Haack. I do not know.
Mr. Keith. Well, the question, before this committee as 1 under­

stand it, is whether or not,, if the banks are going to go into this 
activity, the SEC  should regulate them or the FD IC or some other 
Federal  agency. I would imagine the banks would argue tha t the 
same people who regulate thei r operations on loaning money to cor­
porate interests in the community and elsewhere, would be in a good 
position to  make certain tha t there was no conflict with reference to 
this portion o f thei r activity.

Mr. H aack. You a re referring to bank auditors  or examiners?
Mr. Keith. Yes.
Mr. Haack. I would imagine so and hope so.
Mr. Keith . Wh at would be their  expertise insofar as, or in contrast wto, that of the SEC ?
Mr. Haack. As I mentioned while you were out, we would prefer  

the experience and expertise of the Commission as contrasted to the 
lack or experience of auditors and examiners in this area. /

Mr. K eith. If  by chance the banks took full advantage of this new 
outlet for  their  activities, it would give the SEC a tremendous in­
crease in responsibility. You might conceivably have—with branch 
banking developed to the extent tha t it has—a very wide network 
of additional outlets for the sale of mutual funds. I t would seem to 
me there would be a need for addi tional personnel in the SEC to cover 
this kind of operation.

Mr. H aack. I would concur. T would think that  in the public in­
terest and investors’ safeguard, it  might well be warranted.

Mr. K eith. On the other  hand, if the banks retained the ir current 
regulation, the same agencies which are now regulating them would 
natura lly look into this aspect and it would not require quite the in­
crease in personnel that might be the case with the SEC. Is that 
not true?
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Mr. IIaack. On the basis of  my experience with bank examiners, 
I would say tha t they have had l ittle, if any, experience in the matter 
of  jurisdiction  such as we are talk ing of.

Mr. Kf.itii. I can vaguely remember the  problems that existed in 
1933 and 1934 when the banks provided agency accounts—they of ten­
times had stockbrokers mainta ining offices within the bank itself. 
Is  there any likelihood that th is kind of operation might be paralleled

• here, except that instead of selling one issue, they would he selling
a collective fund or a mutual fund? Would they not be vying for 
the bank's customers for that kind of investment as contrasted to the 
savings depar tment of the bank tha t current ly exists?

® Mr. Haack. I am reasonably certain we would not return to the
violent excesses of the thi rties, but 1 could envision such a possibility, 
yes.

Mr. Keith . Thank you, Mr. Chairman.
Mr. Staggers. Thank you, Mr. Keith .
I would like to ask one further question of  Mr. Haack.
You mentioned the 1959 advertisements—I believe Mr. White did. 
Mr. II aack. Yes.
Mr. Staggers. I wonder if you could supply the committee with an 

excerpt or  a copy of it.
Mr. Haack. We do have a file and we will submit it.
Mr. Staggers. You will do that  ?
Mr. Haack. Yes.
(The information referred to follows:)

Nation al  A ssociat ion  op  S ec ur ities D eal ers , I nc ..
Washington. D.C., June S3, 1964.

Ho n. H arley O. Staggers,
Chairman, Subcommittee on Commerce and finance, Inte rsta te and Foreign 

Commerce Committee, U.S. House of Representatives, Washington, D.C.
Dear Mr. Staogers : At page 101 of the  tra nscr ipt of our  testim ony on June  

11, 1SRH, before your subcommittee  on H.It. 8499 and  H.It. 0410. you asked  the 
association to supply  your committee with  adve rtise men ts of banks which 
came to our atte ntion in the late 1050’s which appeare d to us to ind icate th at  
the  banks, in solici ting customers  from the  public to par tic ipa te in common 

a  tru sts , seemed to be abandoning the historic  concept of common trus t fun ds in
th at  there was a deemphasis or elimination of  fiduciary  puri»ose o r inte nt. The 
adve rtise men ts which are enclosed here with for the  record seem to ind icate an 
effort  by at  least cer tain banks and tru st com]*anies to enter  the  securities 
field to merchandise to the  public unde r the guise of personal tr us t accounts

1 or o therwise  the opportun ity to invest in r isk securities.
Advertisem ent of the  Merchants Nat iona l Hank of Boston enti tled  “Four

New  Flu id s fo r T ru s t In ve st m en t F le x ib il it y .”
Brochure of the  City National  Bank & Tr us t Co. entitl ed “Our Common

Trust  Fund A—How It  Can Help You."
Copy of rndio advertis eme nt of the City Nat iona l Bank.
Ad which appeared  in the New Yorker  rel ating  to Keystone funds.
Ad o f Hugh W. Long & Co., Inc ., which app ear ed in the World Telegram. 
Article which appeared in Business Ww k ent itled “$10 Gets Y’ou Into

Bank T rus t."
Article which appeared  in the American Banker entit led “Girard Tru st

Offering New Tr us t Service Giving Small Investor $100 Unit Account." 
Artic le which appeared  in the Evening Bulletin entit led “What’s Good fo r

Rockefe ller and Kennedy Is OK for All."
Artic le enti tled  “New Tr us t Service Begins" rela ting  to the  Gira rd

Personal R etireme nt Trust.
Brochure  of the Merchants  National Bank of Boston ent itled “Mer­

chants  Investment Plan ."
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Ad which appeared in the Boston Globe ent itle d "To Big Earne rs Who 
Aren’t Big Owners: How To Build  Your Net  Worth $100,000 Before You 
Ret ire.”

Ad of the Merchants National  Bank of Boston which appeare d in the 
Boston Globe enti tled  “To Men Who Make More Than $10,000 A Yea r: 
It  May Be Costing You a  Fortu ne If  You Don’t Have This Plan.”

Brochure of the Bank of New York ent itle d “Tax Benefits fo r the  Self- 
Employed.”

Brochure of the Bank of America ent itled “Tax Saving Ret irem ent Plans 
for the Self-Employed ?”

Recent ly there has come to our  att ent ion  adve rtise men ts of some New York 
banks which illus tra te the  apparent, aggressive adverti sing being utili zed to 
sell investment  counseling services. We have also atta che d these  advertisements 
which are  listed below.

Ad of the  Fi rs t National City Bank which appeared in the  New York 
Times on December 3, 1903.

Ad of the Chase Man hatta n Bank which  appea red in the  New York 
Times on December 17, 1903.

Ad of the  Chase Man hatta n Bank which appeared  in Time magazine. 
Ad of the  Fi rs t National City Ban k which appeared  in the New York 

Times magazine section on November 10, 1903.
Very tru ly yours ,

Marc A. White,
Vice Pres ident and General Counsel.

(The  advertis em ents liste d in the  above le tte r hav e been placed  
in the  com mitt ee files.)

Mr.  Staggers. Our  time is ru nn in g out.  I t  is 11 o’clock. Tha nk  
you fo r subm itt ing to the commit tee yo ur  views. Exc use  me, Mr. 
Cu rti n has a no the r question.

Mr. Curtin . One  oth er questio n has occ urred to  me. You know, 
Mr. Ilaa ck , th at  th is  committ ee recent ly repo rte d ou t a bil l—H.R.  
6793—which pro vid ed, amo ng othe r sections, fo r dea ler -brokers  to 
decide on ei th er  com pulsory  membership  in your  association or  
reg ist ra tio n wi th  th e SE C,  at  the choice of  the  dea ler-brokers . In  
the  event we followed  your  recommenda tion s an d did  no t repo rt 
out. thi s leg isla tion  an d in the  fu rther  event th at  H .R . 6793 is  en acte d 
into law, how wou ld th at  affec t the  ban ks?  Wo uld  they hav e to join 
the NA SD  or  have th ei r tr ust  employees  r eg ist ere d wi th the SE C?

Mr.  H aack. F ir st  of  all, you are  aw are  th at th at  sect ion of  the  
bill did  no t rece ive o ur  concurrence inso fa r as co mpulsory  members hip  
is concerned.

Mr. Curtin . Regar dle ss of  th at , ass um ing  th at  II .R . 6793 became 
the law,  and  assuming  that  the  SE C got  juris dic tio n over these two 
type s of  trus t fun ds,  wh at wou ld be the  sit ua tio n as to membersh ip 
in th e NA SD  or  reg ist rat ion  wi th the  SE C as to  the  per son  ad mi n­
is te rin g tho se funds in th e ban ks?  Would  the y lie affected?

Mr. II aack. Can  I give  tha t to  Mr. W hi te  ?
Mr.  W hit e . Ju st  a s an off the  top  o f m y hea d answer, it  seems th at 

if  some part  of  the ban k is sell ing  a  s ecu rity , there  might  be  the  pos­
sib ili ty th a t there  would be a req uir em ent of  regi ste rin g as a bro ker - 
deale r u nd er  th e Securit ies  an d Exchange  Ac t o f 1934. Ex ce pt  un der 
except ional conditio ns,  no one is en tit led  to membersh ip in the  N AS D 
unless the y ar e al read y a bro ker-d eal er un de r the 1934 act . So the  
Comm ission  w ould h ave to face thi s pro blem first.  I  ju st  do n ot  know 
how i t w ould  be resolved.

To  clarif y a lit tle wh at  M r. Ha ack said , we did not  recommend  th is  
com pulsory section of  t he  b ill. We supp orted  the  b ill general ly,  with
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no specific comment on that.  I think his last statement  went to  the 
version th at was reported out by the  full committee.

Mr. Curtin. Thank you.
That is all, Mr. Chairman.
Mr. Staggers. Thank you all for your testimony and for giving  us 

the benefit of your views.
For  the benefit of the committee, the House goes in to session at 

t  11 o’clock today. We will have to stop these hearings  now because
there will be a quorum call within the next 5 minutes and we will 
have to go. I would say th at if any witnesses who are present care to 
submit thei r testimony for the  record, we will be g lad to receive it.

, If  not, and you wish to come back at the call of the committee when
hearings will be resumed, we certainly would be glad to have you come 
back a t th at time. By our schedule and calendar, it  looks like i t will 
be some time in the future, because the subcommittee is completely 
taken up next week on different hearings and the next week, the 
full committee.

We just  do not  know a t the present tune. But it will be resumed 
and I  assume sometime around the first of July, or in July . But 
every witness will be notified as well as any others tha t are interested 
and we will proceed at that  time to take up the rest of  the testimony 
and act upon the bill.

With that, statement, the committee will stand adjourned unt il fur ­
the r notice of the committee.

(The following material was submitted for  the record:)
American I nvestors F und, I nc., 

Larchmont , N.T.,  November 6, 1963.
Re H.R. 8499.
Hon. Oren Harris,
Chairman, House Int ers tat e and Foreign Commerce Commit tee,
U.8. House of  Representatives,
Washington , D.C.

Dear Congressman Harris: American Inv estors  Fund , Inc., is an open- 
end mutual fund,  of a no-load type. It  is registered with the Securit ies and 
Exchange Commission und er the Investment Company Act of 1940.

Please  add our thou ghts to the many you must lie receiving in opposi tion to 
'  the  above bill. Aside from its  disc riminatory effect and the  opp ortu nity  of
> abuses by banks, the proposed bill is even more opposed to the public inte res t,
i Probably t he biggest object ion to the bill is th at  it  deprives investo rs of the  p ro­

tection  of the Investment Company Act of 1940 when the ir funds are placed in 
a bank common fund that  o pera tes as a mutua l fund. They  a re  deprived  of the  
disclo sure provisions of the Investment Company Act, they lose the benetit of 
independent direc tors, and they are not even assured th at  the  valuation  of the 
fund  and  th e determination of  thei r respective inte res ts is done with the deta iled
accounting protec tion provided by the  Investment Company Act.

Respectfully,
S. L. Sabel, Vice President.

Shipley, Akerman & P ickett, 
Washington , D.C., Ju ne I , 196$.

Re H.R. 9410. Bank Col lective Inv estm ent F und  Act.
Hon. Harley O. Staggers,
Chairman, Subcommittee  on Commerce and Finance,
House Int ers tat e and Foreign Commerce Committee,
Washington, D.C.

Dear Chairman Staggers : Our  office eon tinualy  does work for persons in t he 
securit ies indu stry , including investmen t companies.

On Octolier 22, 1963, we forwarded a lette r to Chai rman  Oren Ha rri s of the 
House  I ntersta te  and Fore ign Commerce Committee, relating  to H.R. 8499. We
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request  that  I t be included in the record  of hear ings  on J une  9,1904, on collective 
inves tment fund legislation, together with  t his  add itional s tatem ent on II.K. 9110.

In our  judgment, all dis tributors of mutual funds should be subject to the 
same laws and regula tions in order to provide adequate inves tor protection.
Il.l t. 9410 would exempt bank-sponsored mutua l funds from the Fed era l secur i­
ties laws which apply to all other mutua l funds. The pending bill speaks in 
term s of an exemption from the Secur ities Act of 1983. the Securities Exchange 
Act of 1934. and the  Investment Company Act of 1940 for common tr us t funds o f 
managing agency accounts for which a batik is given •‘investment discretion” 
in management  of th e accounts. >

As SEC Chairman Cary has stated  :
“Unlike the  bank depositor who has  the absolute righ t to receive the fixed 

amount he has deposited, the inve stor  in the  bank commingled fund will buy 
a pro ra ta  sha re of a pool of largely equity  secur ities,  and the value  of his in­
vestment will fluctuate  in accordance with the market performance of the (.
pooled portfolio. To us thi s is indisting uishable  from the pnrehnse of a share 
in the mutual fund. The only difference is one w itho ut substance  o r significance 
to our responsibility  for investor protection—namely, tha t a bank will sponsor 
and manage the mutua l fund ra ther  than an investment banker, investment 
advise r, insurance company, or some o ther organizatio n. Accordingly, we have 
taken the  position that  the uni ts of inte res t in the  commingled fund must be 
regis tered  under the  Securi ties Act of  1933 and the  fund itself  registered under 
the Investment Company Act of 1949" (109 Cong. Rec. 23997).

The objectives of tile Securities Act. of 1933 are to provide investors  with fi­
nancial and other materia l information concerning secur ities offered for public 
sale  and to prohibit frau d in th eir  sale. Under th is law a regi stra tion  sta tement 
must  be filed with the SEC disclosing complete information before the public 
offering of secur ities, and investors mus t be furn ished with a prospectus con­
tain ing  data in the  regist ration statement.

Although the 1933 act exempts “any security issued or gua ranteed by any 
national bank" (sec. 3 (a )( 2 )) , it would app ear  that  inte rests in a commingled 
fund would not be securitie s issued by a “bank.” but  by a sep ara te ent ity—the 
common tru st fund. There  is no question  but. that, such tru st fund interests are 
"securities" as defined by the U.S. Supreme Cour t (328 U.S. 293), whether or not 
represented by a wri tten  document.

The objective of  the Investment Company Act of 1949 is to regu late activ ities  
of issue rs of secu rities engaged prim arily in the business  of investing, reinvest­
ing, and tradin g in secu rities of other issue rs, whose own secur ities are held by 
the  inves ting public. This  law provides a comprehensive scheme of disclosure 
and reg istr ation with the  SEC. plus reporting , proxy, and "ins ider” trad ing 
rules,  and stockholder approval of management and investm ent policies.

Although the 1919 act exempts collective funds held by a bank as a bona fide 
fiduciary (sec. 3(c )) . the exerc ise of “investm ent discretion" und er U.It. 9119 
take s a bank commingled fund  out of the  exemption and squarely into  the  1919 *
ac t’s definition of nn investment  company (mutual fund). tIn addition to the  arguments th at  bunk collective investment funds an* mere (
book entrie s, and not real securities, it  is said they do not involve a “public 
offering"  subject, to the Federal secu rities laws, because interests will only lie /
offered to the banks ’ customers. However, a collective fund presupposes a  pool­
ing of many accounts, and necessarily  means solicit ation  of customers , which is 
a “public offering" under exis ting  law and judicial  decisions.

Tlte grea t wettkuess of II.R. 9419 is its assum ption tha t even though it bank 
merchandises partic ipa ting units  to the public  in a commingled fund involving 
investment  disc retion on Ute part  of the bank, it has not entered the investment 
company business. This simply is not the fa d . When a bank ente rs the  secu­
rities business, the  same investor protec tion rules  applicab le to others in the 
secur ities business should be applicable to the bank. Although banks are  
heavily regu lated by Sta te and Federal author itie s for the protection of deposi­
tors. any  investor  protec tion provided is only incidental.

H.R. 9419 would e stablish a sep ara te s tandar d of regulation for I wink-sponsored 
mutua l funds (collective invest tSent  funds) , distinct from tha t crea ted by Con­
gress to control  inves tmen t companies unde r the 1949 act.  As s tate d by Cha ir­
man ('ary. "the  standard s which (lie hill would supply in place of those  in (lie 
(Federal) secu rities laws ar e meager and inadequate ." Investors in mutual 
funds are now given far-reachin g protection aga inst  over-reaching and potential 
conflicts of int ere st under the Investm ent  Company Act of 1910. Long ago
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•congressional bear ings  led to the present laws giving protection  to inves tors 
in investment. |M»ols beyond tha t of full disclosure. For  example.  the 1940 act 
provides  for unaflilia ted directors who serve as  ’•watchdogs," aud  limi ts excul­
pation of management from liability .

If bnnk-sismsored mutual finals are  exempt from the Federal secu ritie s buys, 
who will pro tect inves tors from having the  bank deposit the cash por tion  of  its 
collective fund  ixirtfolio in the bank itsel f to lend out?  Uow much of the por t­
folio will be kept in cash for this  purpose? Would banks engage in excessive 
lairtfo lio turnover (“churning’') to reward  brokers maintaining sub stantial 
balances or business rela tions with the bunk? Would commingled fund invest ­
ments lie used to s trengthen bank investments? Would banks invest the mutual 
funds they sponsor in the Government bonds the bank underwrites , especially 
revenue bonds? Who will regu late  the rela tions between a bank-sponsored 
mutual fund  and Its investm ent adviser?  Or protect against conflicts of int er­
est? Who will protect investors in bank-sponsored mutual funds in the are as of 
managem ent fees, sales loads, aud redemption fees? How will bank-sponsored 
mu tua l fund shareholders be protec ted against changes in inves tment policy 
and othe r management acts? The Investm ent Company Act of 1940 conta ins 
48 pages  of detai led provisions  rela ting  to these and  sim ilar  mat ters.  Hanks 
should  not be exempted from this regulation .

11.It. 9410 would exempt the hanking in dus try from the Federal secu rities l aws 
applicable to the ir investm ent company activ ities , by exc luding  i nte res ts in bank 
collective funds from the  definition of a security in the  1933 anil 1934 acts, and 
by excluding  bunk commingled funds from the delinit ion of investment, company 
in tlie 1940 act. Based upon our experience as lawyers, we believe ll .l t.  9410 
would not be In the public interest fur the reasons we have outlined. I t would 
provide a loopliole th rough which mutua l fund investors  would lose imisirtant  
safeguards.

Very tru ly yours.
Carl L. Shipley.

North American Securities Administrators.
Olympia,  ll'as /c., Ju ly  2, lUtii.

Hon. Dren Harris,
Chairman of Int ersta te anil Foreign Commerce Committee. House of Repre- 

sentu tiecs , Washinylon , D.C.
Hear Chairman Harris : 1 tuive been authorized and directed  by the North 

American Securities Adm inis trators to sta te the position  of our  association, 
made up  of 50 States, a s to  H.K. 8449 and H. It. 9410.

The North American Securities Adm inis trators support the  position of the 
Securities and Exchange Commission tha t bank common tru st  funds should  be, 
for the inte res t of the investing public, unde r the sole jur isd ict ion  of the 
Securities aud Exchange Commission.

We there fore  opiiose H.K. 8449 and H.K. 9410.
Kesiiectfully submit ted.

Bernard G. Lonctot, President.

State of Tennessee, 
Department of Insurance and Banking.

Nashville , August  12, l!)df.
Hon. (Iren Harris.
Chairman, Intersta te Commerce Committee,
Ho use o f Rep re se nt at iv es .
Was hing ton.  It .C .

Dear Congressman Harris : The Midwest Secur ities Commissioners Associa­
tion held its  summer meeting in Nashville . Tenu. In the course- of the  meet ing, 
considerable atte ntion was given to S. 2223, H.K. 8499. and H.K. 9110. As a 
resul t, the atta che d resolut ion was adopted by member States, and as chairman 
of the association. 1 am directing this to your  attention as  instructed by the 
resolution.

Your at tent ion to this  m att er will be most appreciated by rlit- writer.
Yours very truly .

Tom Vance, Chairman .
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Whereas the  Congress of the  United  Sta tes  is considering the  enac tmen t of legis lation to exempt collective investment funds maintain ed by banks from the jur isdictio n of the Federal secu rities laws, which a re  adm inistered by th e Securi ­ties and Exchange Commission; and
Whereas collective investm ent funds maintain ed by banks are similar,  if not identical, in nature  to open-end investment companies  or "mutual funds,” when par ticipat ion in the  collective inves tment fund  is offered to the public and par ­ticip ation  is not limited to situ atio ns where  the  bank is acting as  a trustee,  executor, adm inis trator, or guardian for tru e fiduciary purposes; andWhereas the  proposed legis lation would leave mutual funds subject to the jur isdictio n of the  Federal securit ies laws  and the Securities and Exchange Commission; and
Whereas  the Midwest Secu rities Commissioners Association, being adminis tra­tors  of the secu ritie s laws of the following  S tat es : Arizona, Califo rnia,  Colorado, Illinois, Indiana , Iowa, Kansas, Michigan. Minnesota, Missouri, Nebraska.  New Mexico, North Dakota. Oklahoma. South Dakota, Tennessee. Texas, Saskatche­wan (Ca nad a),  Washington, and Wisconsin, believes tha t public inves tors in collective inves tmen t media should  receive uniform protec tions administe red by the Secu rities and Exchange Commission, which is expert in the function of investor pro tec tion; and
Whereas the  regula tion o f m utual fun ds by the  S ecurit ies and Exchange Com­mission und er the  Federal secu rities laws has  not unduly burdened legit imate business, as can be evidenced by many stat isti cs, including the fac t that  the assets  of  mutual funds regis tered  with  the Securities and  Exchange Commission have  risen  from $15 billion in 1958 to $30 bil lion in 1903, anti the re is no reason to  believe that  such regulation  of collective investment funds maintained  by banks would be any more burdensome; Now, therefore, be itResolved, That the  Midwest Secu rities Commissioners Association  hereby opposes the enactmen t of H.R. 8499, H.R. 9410, S. 2223, and any other pending or futur e legis lation which would exem pt collective investment funds mainta ined by banks from the  jur isdiction of the Federal securit ies laws and the jurisdict ion of the  Secu rities and Exchange  Commission the reu nde r; and be it  furth erResolved , Th at the  C hairman  o f t his  associa tion be, and he  hereby is, autho r­ized and directed  to transm it a copy of thi s resolut ion to the Honorable  A. Will is Robertson, chairman , Committee on Banking  and Currency, U.S. Senate, to the  Honorable Oren Ha rris , chairman, In ters ta te  Commerce Committee, U.S. House of Representatives, and  to any  o ther  Member o f Congress or  o ther  public official as the  chairma n of this  assoc iation shall  deem necessary or advisable.

Tom Vance,Chairman, Midwest Securiti es Commissioners Association.
J ohn K. Kyle ,Secretary , Midwest S ecuritie s Commissioners Association.

National  A sso cia tio n of S upervisors  of Stat e B an ks,
Washingon, D.C., Ju ly  li ,  19G.I.Re H.R. 8499.

H o n . H a r ley  O . S ta goer s,
Chairman, Commerce and Finance Subcommit tee,In ter sta te and Foreign Commerce Committee,Mouse o f Representatives,
Washington, D.C.

Dear Mr. Staggers : The National  Association of Supervisors  of Sta te Banks  respectful ly reques ts th at  its  comments  herein  ujx>n the above-captioned bill be made  a p ar t of the  record.
The association has 51 members composed of  t he officials of the Sta te govern­ments respons ible for the siqiervision of Sta te-char tered bank ing institu tion s in every Sta te in the  Union, and of such officials in the Commonwealth of Puerto Rico.
The NASSB opposes th at  por tion  of the  above-captioned bill which extends the regu lato ry au tho rity of the  FDIC and the Federal  Reserve Board over State banks. It  appears to be an unnecessary and thoroughly unw arra nted “fal l out” from an effort  to resolve  the  jur isd ict ion al dispute between the  Comptroller and  the SEC over collective inve stment funds. If  Congress is of the  view tha t
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the  SEC has  some jur isdiction over such funds (a proposition by no means 
cle ar), the answer  is to exempt such funds from SEC juri sdic tion , as  has been 
done in section 3 of H.R. 8499. The public int eres t is thoroughly protected by 
regu lations of the Comptroller, if the funds are in national banks, and  by regula­
tions  of Sta te bank ing regu lato ry auth orit ies,  if the funds are in Sta te banks, 
and t here is patently no need for  dup licat ing SEC regulation.

But  resolu tion of the jur isdictiona l coniiict  witli the SEC giving rise  to H.R. 
8499 does not requ ire the furth er  step  of giving  the FDI C or Federal Reserve  
Board  a sweeping regula tory  jur isdiction over collective investment funds in 
Sta te banks, in addit ion to t he exempt ion provisions of section 3. It  is, of course, 
tru e that  such funds operated by Sta te banks mus t comply with  the regu lations 
issued  by the Comptroller if they are to achieve a tax-exempt sta tus under sec­
tion 584 of the Int ern al Revenue Code, 2(5 U.S.C. 584. As a practic al matter , 
such funds do so. But compliance with  the Comptrol ler’s regu lations for tax 
purposes is no just ifica tion wha teve r for  imposing regu lation by Federal bank­
ing regu lato ry authorit ies.

The NASSB has  apiteared time and time again before various committees 
of Congress indicatin g its  growing concern over legisla tion which, in the ag­
grega te, reflects  a  con tinued, relen tless  encroachment of  Federal banking regula­
tory  autho rity  over Sta te banks. Such encroachment is enti rely  inconsistent 
with the inte grity of t he  dual banking system. Congress, of  course, has  complete 
autho rity  to do any thing it  w ants  to with regard  to national banks. Extension 
of author ity  of the FDIC  or Federal Reserve Board over Sta te banks, however, 
should  be iegislated only when a strong, compelling, and  vita l reason affects  
the insu ranc e risk  of the FDIC or Important monetary  func tions  o f the Federal  
Reserve Board. No one has  demonst rated  why a specific gran t of author ity  
to these  agencies  over the collective tru st  funds of Sta te banks  is requ ired for 
either  of these  reasons . As sta ted  earl ier,  such an extension of author ity  
appears to be thoroughly unw arrant ed and unnecessa ry to resolve  the jur isd ic­
tion al di spute underlying the basic purpose of the  H.R. 8499.

Respectful ly submitted.
R and ol ph  H u g h es , 

Chairman, Legislative Committee.
(Whereupon, at 11:05 a.m., the committee adjourned, subject to 

the call of the Chair.)

O
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