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STEEL COMPANIES (SUBPENAS)

WEDNESDAY, SEPTEMBER 12, 1962

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The committee met, pursuant to notice, at 10:05 a.m., in room 2228,

New Senate Office Building, Senator James 0. Eastland (chairman)
presiding.
Present: Senators Eastland (presiding), Kefauver, Johnston,

McClellan, Ervin, Dodd, Hart, Dirksen, Hruska, Keating, Fong, and
Scott.
Also present: Thomas B. Collins, counsel, of the Committee on the

Judiciary.
Horace L. Flurry, counsel, Subcommittee on Antitrust and

Monopoly of the Committee on the Judiciary.
(Present at this point: Senators Eastland (chairman), presiding,

Kefa,uver, Johnston, McClellan, Hart, Dirksen, Keating, Fong, and
Hruska.)
The CHAIRMAN. Let us have order.
Gentlemen, we have rules about picture taking.
If you want some pictures, take them now, and there will be no

more during the hearing.
This public hearing is called pursuant to agreement reached at the

Judiciary Committee meeting of September 7 to hear representatives
of the four steel companies who refused to comply with subpenas
issued by the Antitrust and Monopoly Subcommittee of this commit-
tee dated August 21, 1962, requiring the corporations and the individ-
uals named therein to appear before the Antitrust and Monopoly
Subcommittee on August 31, 1962, and to bring with them and pro-
duce to the subcommittee certain specified records and documents
described in those subpenas dated August 21.
All four corporations, through their executive officers, notified the

subcommittee that they would not appear on August 31 and produce
the requested records.

Thereafter, on August 31, the Subcommittee on Antitrust and
Monopoly met in open hearing for the purpose of having the
subpenaed witnesses appear and to receive from them the returns of
subpenas issued on August 21. Later, on the same day, the Sub-
committee on Antitrust and Monopoly, meeting in executive session,
by majority vote reported a resolution to the full committee calling
for contempt citations to be reported to the Senate against the four
noncomplying corporations for their failure to appear before that
subcommittee and produce the specified documents.

1



2 STEEL coxammEs (suBpENAs)

At its meeting of September 7 the full Committee on the Judiciary
decided to defer action on the contempt resolution of the subcommittee
until the full committee had an opportunity to hear the noncomplying
steel companies in a public hearing.
Today this committee is meeting for the purpose of hearing the

views of the noncomplying steel companies in order that it may arrive
at a determination as to whether the contempt resolution voted by the
subcommittee, should be approved by this committee.
The full committee, therefore, is prepared at this time to hear a

witness speaking for all of the corporations, or individual witnesses
representing each corporation.
I would like to know who is representing Bethlehem Steel.
Mr. BROMLEY. May it please the Chairman, my name is Bruce Brom-

ley of the New York Bar. I am counsel for Bethlehem Steel Corp.
There are here, in addition, each one of the subpenaed individuals

from that corporation: Mr. Homer, its chairman; Mr. Martin, its
president; Mr. Brugler, its comptroller.
I represent the corporation and the three individuals

' 
and I say

again the three individuals are here present in this room before your
committee.
The CHAIRMAN. All right.
Mr. Patton, who is representing Republic Steel?
Mr. PATroN. Mr. Chairman my name is Thomas F. Patton. I, as

the president, will represent Republic Steel. Mr. George M. Feiel,
our vice president and comptroller, is present; and Mr. H. C. Lumb,
our vice president and legal counsel, is present. We will represent
Republic Steel.
The CHAIRMAN. All right.
Who represents National Steel?
Mr. MILLSOP. Mr. Chairman, I am Thomas E. Millsop, chairman

of the board of National Steel Corp. Mr. George Stinson, the vice
president and secretary of the corporation, is also here. He was
under subpena. And Mr. Reed, our general counsel, is with us.
The CHAIRMAN. Who represents Armco?
Mr. JOHNSTON. Mr. Chairman, my name is Logan T. Johnston. I

am president of Armco. With me is Mr. Reichelderfer, vice presi-
dent; Mr. Correa, vice president and counsel. We represent Armco.
The CHAIRMAN. The chairman has a letter from United States Steel

Corp. which I have been requested to place in the record. It is dated
September 12.
DEAR SENATOR EASTLAND : By reason of your chairmanship of the Judiciary

Committee and because of your interest in our position with respect to the sub-
penas issued by the subcommittee, I am prompted to reiterate our feeling with
respect to such subpena.
As we advised Senator Befauver in our letter of August 10, 1962, United

States Steel Corp. always has objected to the furnishing of detailed cost data
and does so in this instance. We believe even the modified request involves
release and dissemination of highly confidential information which could have
serious adverse effects, especially in the light of our foreign competition.
Even though we did not refuse to comply with the modified request because

of prior negotiations with the subcommittee staff, now that the issue is before
your committee, we believe we should urge the committee to weigh seriously
the consequences of requiring the information to be furnished.

Very truly yours,
ROGER BLOUGH.
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(At this point in the proceedings, Senator Dodd enters the hearing
room.)
The CHAIRMAN. Gentlemen, have you agreed on someone to present

the case for the steel companies?
Mr. PATTON. Mr. Chairman, in accordance with the suggestion of

yourself, the four companies have designated me to make a presenta-
tion which will incorporate the considerations and factors deemed
relevant by all four of the companies here.
The CHAIRMAN. I will recognize Senator Kefauver.
Senator KEFAITVER. Mr. Chairman, most of these witnesses have

given notice that they would not appear at the subcommittee meeting
on August 14 where they were in default at the hearing.
They said, among other things2 that they had been advised by their

attorney or they felt that they might be waiving some right that they
might want to raise against the subpenas by appearing.

Just what right that might have been, I have been unable to figure
out or ascertain, but do I understand by their appearance here that
they are waiving any such rights as may exist?
Mr. PArroN. Senator Kefauver, I will ask Judge Bromley, who

•sits to my right and who is counsel for Bethlehem, to reply to that
request, if it is in order.
Senator KEFAUTER. I think the witness himself is the one who-
The CHAIRMAN. Well, the Chair is going to rule that a witness

can always turn to, and confer with, his attorney. We even give
Congress that right.
Senator KEFATTVER. I do not know whether Judge Bromley is speak-

ing as attorney for Republic, also.

STATEMENT OF THOMAS F. PATTON, PRESIDENT, REPUBLIC STEEL
CORP.; ACCOMPANIED BY H. C. LUMB, VICE PRESIDENT, DIREC-
TOR OF LAW AND CORPORATE RELATIONS, AND BRUCE BROMLEY,
COUNSEL

Mr. PATTON. He will be speaking as attorney for Republic, sir,
in answering that question.
Mr. BROMLEY. Senator Kefauver, Mr. Chairman, and members of

the committee, I do not construe this occasion of such a nature that
our appearance here constitutes a waiver of any of our rights. That
was my position, sir, as you indicated with respect to the August 31
hearing at which we did not appear.
I advised them, and I state now, that, in my opinion, had they then

appeared, they would have waived the fundamental objection to that
subpena, sir, that it was not a subpena ad testificandum, but was a
subpena duces tecum, which the law, in my opinion, is perfectly clear,
does not require the personal appearance of the person subpena,ed
since the primary purpose of the subpena was to obtain books and
records which had prior thereto been refused, and a full and com-
plete statement as to our reasons was on the record. I did advise
that there might be a waiver involved there. I still think there might
have been.
I do not think that there is any waiver involved here.
Senator KEFAITVER. Mr. Chairman, I respectfully disagree with

the counsel, but that is a matter we can argue later.



4 STEEL COMPANIES ( SUBPENAS)

Mr. BROMLEY. Surely.
Senator KEFAMTER. But is the appearance of the witnesses here

today for the purpose of determining whether they are going to pro-
duce the records?
The CHAIRMAN. No, sir.
Senator KEFAUTER. I think their appearance 
TheCHAIRMAN. Senator Kefauver, when you were present in the

Judiciary Committee it was decided there to request the appearance
of the people who had been subpenaed, and that same day I got letters
from them requesting that they be given an opportunity to appear.

Senator KEFAUTER. Well, I had understood in conversations with
you, Mr. Chairman, before the meeting and in the discussion at the
full Judiciary Committee meeting last Friday that they, or some of
them, had requested the opportunity of appearing.
The CHAIRMAN. They had. And I also stated that I had a request

from this committee to invite or to request the representatives of
the steel industry and these people who were subpenaed to testify.
Senator KEFAUVER. Then are they here at their request, which has

'been accepted by the committee?
The CHAIRMAN. The facts are that they are here at their request,

and they are here at the request of the committee.
Senator KEFAU VER. They requested and the committee accepted

their 
The CHAIRMAN. No, sir.
Now, in which order I do not know. One company asked me before

the meeting that morning if they could appear.
Senator JOHNSTON. Mr. Chairman, I think it should be made clear,

too, that this committee is here seeking information and only informa-
tion.
We are not here to waive any rights that the subcommittee might

have. Neither are we asking the steel companies, as I understand it,
to waive any rights that they might have, but we are here trying to
find out just what the true facts are in the matter, and why they did
not appear.
Senator KEFAU VER. Then, Mr. Chairman, as I understand it, they

asked to appear, and then the committee invited them to appear.
The CHAIRMAN. I said one steel company that morning before the

meeting informed me that they would like to appear. I told you that
I also had requests from members of this committee to request them
to appear.
Now, the committee requested them to appear, and later I got let-

ters I believe, from all the companies stating they desired to appear.
Mr. Patton, proceed, sir.
Senator MCCLELLAN. Mr. Chairman?
The CHAIRMAN. Yes?
Senator MCCLELLAN. May I ask a parliamentary inquiry?
Is there now pending before the full committee a resolution and

report of the subcommittee requesting that these companies be cited
for contempt, and that certain individuals be cited for contempt?
Has that not been 
The CHAIRMAN. I had understood so. Senator Kefauver can an-

swer that.
Senator KEFAIIVER. Thank you, Mr. Chairman.
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Senator MCCLELLAN. The record should show.
Senator KEFAUVER. Yes, I think the record will show that the sub-

committee, on its meeting of August 31, voted 5 to 2 to find the
companies and the individuals who defaulted in appearance in con-
tempt of the subcommittee and recommended to the full committee
that it cite them for contempt before the Senate.
The CHAIRMAN. I am informed by the staff that the matter has

never been submitted to the committee. It never received a report
from the subcommittee, the staff informs me.

Senator MCCLELLAN. Pardon me, I am trying to get this parlia-
mentary situation correct.
Do I understand no report has yet been submitted by the subcom-

mittee?
The CHAIRMAN. That is what the staff informs me.
Senator KEFAUVER. No, the report was fully submitted, together

with the proceedings before the subcommittee.
The CHAIRMAN. Mr. Collins is checking and he is a staff member.
Senator KEFAUVER. I saw the report that was submitted.
Senator MCCLELLAN. One more question, Mr. Chairman.
I am here today at this meeting of the committee under the im-

pression that the subcommittee had acted.
The CHAIRMAN. They have acted.
Senator MCCLELLAN. And had voted to cite these people and the

companies for contempt and had made such a report to the full com-
mittee with a request for the full committee's approval.
Am I correct?
Senator KEFAUVER. That is correct, to my understanding.
Senator MCCLELLAN. Well, I am proceeding on that assumption.
The CHAIRMAN. My information is that the subcommittee voted to

cite these companies. The staff informs me—is that correct, Mr.
Davis?
Mr. DAVIS. Mr. Chairman, there was a printed report, a printed

hearing on this matter. There was a letter that was referred to the
committee stating the vote was 5 to 2. It is not a report under the
circumstances.

Senator MCCLELLAN. What is that?
Mr. DAVIS. A letter merely stating that the subcommittee had voted

5 to 2.
Senator MCCLELLAN. What I am trying to find out, is there any-

thing pending before the full committee in the nature of a report
and recommendation from the subcommittee?
Senator KEFAUVER. If I may answer, the letter referring the mat-

ter to the full committee from the subcommittee enclosed the reso-
lution passed by the subcommittee.
Mr. DAVIS. No, sir.
Senator KEFAUVER. Yes, it did. And asking the full committee

to act, together with a printed copy of the hearings and proceedings
before the subcommittee.
The CHAIRMAN. What about that, Mr. Davis?
Mr. DAVIS. The letter was received, but not the resolution.
Senator KEFA u vER. It was attached to the resolution: Mr. Davis.
Senator MCCLELLAN. Mr. Chairman, all I want to do is to get this

thing in its proper perspective so we will know actually what is at
issue.
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I thought that was the situation, and I think the full committee has
the right and the duty to make such inquiry as it may desire in order
to determine the respective merits involved in the action of its sub-
committee and its recommendations, and, thus, to inform itself as
to what its duty is, whether to approve and follow the recommenda-
tions of the subcommittee or to reject them.
I thought we were here to hear these people.
Let them state their reasons for not complying with the subcom-

mittee's request.
That is what I thought we were to hear.
Senator KEFAUVER. Will the Senator yield?
Senator MCCLELLAN. Yes, I yield.
Senator KEFAUVER. In addition to the letter to the full commit-

tee, it was accompanied with a formal report, proceedings against
Bethlehem Steel, and others.
Mr. Kefauver from the Subcommittee on Antitrust and Monopoly

submitted the following report. Then it goes on to cite the creation
of the committee, the jurisdiction, the issuance of the subpena, what
happened, and then in the body of the report was the language of the
contempt proceeding voted on by the committee.
Senator HRUSKA. Would the Senator yield?
Senator KEFAUVER. I yield.
Senator HRUSKA. The fact is, if my recollection is correct—and I

will ask Mr. Flurry, the counsel, to corroborate it, because I think he
will—that that report was brought by him to the committee room a
few days ago or last week. It was not distributed. It was taken
back from whence it came.
Mr. Flurry can speak to the point if he wishes.
It was not distributed to members of the committee, nor was it trans-

mitted to the clerk of the committee, Mr. Davis.
Senator KEFAUVER. Well, I do not know what Mr. Flurry wants to

say.
Senator DIRKSEN. Let us hear from Mr. Flurry.
The CHAIRMAN. Let us hear from him.
Mr. FLURRY. Senator Hruska stated the matter correctly, but it was

my understanding that the matter had been referred to the committee
before the meeting on that day.
Senator HRUSKA. But not the report.
I would suggest, Mr. Chairman, there is no use getting all excited

about this; there was a letter of transmittal. There was no document
attached, according to the clerk. The Senator from Tennessee says
there was a copy of the resolution.
I suggest he hand it to the chairman forthwith and let it be con-

sidered filed with the committee, and we can go on with the business.
The CHAIRMAN. That is exactly what I am suggesting.
Senator KEFAUVER. Very well.
The letter, the report, which includes a copy of the resolution, to-

gether with the proceedings before the subcommittee dated August 21.
The CHAIRMAN. Do you have the resolution?
Senator KEFAUVER. And before the subcommittee on August 31.
The CHAIRMAN. Do you have a resolution citing them?
Senator KEFAUVER. Yes, I have the resolution citing them for

contempt.
The CHAIRMAN. All right.
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You can file that.
Senator KEFAITVER. That will be filed.
The CHAIRMAN. Proceed.
Is there anything else?
Senator MCCLELLAN. Mr. Chairman, I request that copies be pro-

vided to members of the committee.
The CHAIRMAN. Yes.
Mr. PArroN. Mr. Chairman, I take it that copies of my statement

which have been filed with your clerk have been distributed to the
members of the committee and are available to you as I proceed.
Mr. Chairman and other distinguished members of the Senate

Judiciary Committee, as I said, my name is Thomas F. Patton and
I am president of Republic Steel Corp. I am here today, as you know,
at my own request and at the request of the committee, and I, at the
outset, would like to say that I am most grateful to the committee for
its willingness to take time to hear me especially when I know you are
all extremely busy with highly important legislative matters.
It is my understanding that the committee has expressed a desire

that a presentation of the matters here involved be made by one
individual rather than by representatives of each of the four com-
panies. Accordingly, as a result of discussions with the executives
of the other three companies present here today I will be making
my presentation on behalf of Republic in such a manner as to in-
corporate the considerations and factors deemed relevant by the other
three companies.
I suggest that it may expedite the orderly presentation and analysis

of this matter if I am permitted to read my statement in full, and
after this has been done I can answer any questions which members
of the committee may want to ask.
The eight other executives of the four companies named in sub-

penas are here in person and will be available for any questions
which you may want to address to them.
May I emphasize that my purpose is not to deal with the legal

questions involved, important as they are, but to discuss the business
considerations which have made this matter a problem of paramount
importance and concern to us, the companies involved.

Counsel tells me that the subpenas issued by the subcommittee may
well be invalid, first, because they are so burdensome as to constitute
an unreasonable search and seizure in violation of the fourth amend-
ment to the Constitution and, second, because they do not serve any
proper legislative purpose of the subcommittee. But I am not here
to ask you to give us an opportunity to litigate these issues in the
courts. I am here seeking to persuade you that the subpenas, irre-
spective of their validity, should not be enforced because enforcement
would seriously damage the steel industry of this country.
I want you to understand that we have the deepest respect for the

Senate of the United States and the authority of its committees. We
are sincerely convinced, however, that the furnishing of the material
which has been subpenaed would seriously harm not only us but our
country. We, therefore,_ are pleased that we have the opportunity
to present this matter before this full committee in order that the
wisdom and experience of all its members may be brought to bear on
a question which we deem to be of vital concern to our whole economy.



8 STEEL COMPANIES ( SUBPENAS)

In order that you may understand the origin of our concern and
the nature of the dangers which we feel would be encountered by the
steel industry if the disclosures were to be made may I sketch briefly
for you the present status of the steel industry in the United States.
Unfortunately the picture is not a bright one. Competition from
competing materials and from steel produced in foreign countries is
becoming increasingly severe. The industry is operating at about 50
percent of its estimated capacity, steelworkers are laid off in substan-
tial numbers, the profits of the steel companies have been declining
seriously and we have no assurances that the end of this decline is in
sight. Several steel companies, including my own, have already been
forced to reduce dividends in order to conserve cash for the moderni-
zation and improvement of their plants, so necessary to their survival.
May I submit, Mr. Chairman, that this industry and my company

are in enough trouble competitively without having the situation ag-
gravated through the disclosure of production costs.
The charts contained in my statement dramatically show what has

been happening to the steel industry profits during the decade of
1950-60. If you will look at this chart you will see that it reveals
that during this period net profit as a return on invested capital
has declined by almost 50 percent. So for the American steel industry,
gentlemen, there is a serious earnings squeeze.
In 1961 the average rate of return on stockholders' investment in

the American steel industry was less than two-thirds of that of all
manufacturing industries, and currently it is about one-half. This is
true despite the fact that since World War II the industry has spent
$15 billion for capital improvements and every effort has been made
to enforce tight cost controls.

Clearly, this is a time when the steel industry should not be ex-
posed to the threat of public disclosure of confidential cost data. Such
disclosure we submit would give an unfair advantage to foreign
competitors, and might I say that combining the figures on the basis
suggested by the subcommittee, or on any other basis, would not
mitigate in the slightest the harmful effect of the disclosure.
A product-by-product breakdown of the American steel industry's

costs, whether published by groups of three companies or even 12 com-
panies, would be invaluable to foreign competitors engaged in pene-
trating our markets.
I would like to emphasize in this connection that the information

required from us is cost—not price—information. While prices may
change, a foreign competitor who is aware of the average cost of
American mills of producing a particular steel product has a specific
target for planning his sales campaign, and taking our markets away
from us.
Our ability to compete with foreign-made steel, sold both abroad

and in our own domestic markets, has already been gravely impaired,
mainly because of the building of modern steelmaking facilities abroad
and because of the wide disparity in employment costs as between
American steel companies and foreign steel companies. Foreign steel
companies have employment costs of about one-third or one-fourth
of ours here in the States.
Let me give you an example of what happens when foreign pro-

ducers invade our markets. I am informed by Mr. Logan T. Johnston,
president of Armco Steel Corp. that Armco's Houston, Tex., plant
is the largest integrated steel plant in the gulf coast area, normally
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employing about 4,000 persons. Its production includes wire prod-
ucts: basic wire, field fence, barbed wire, nails, staples, galvanized
wire, and bailing wire.
In 1955 this plant produced 64,000 tons of these products. Im-

ports through the Houston port that year were only 17,000 tons.
But last year, 1961, imports had quadrupled to 76,000 tons while

Armco's Houston production had dwindled to 20,000 tons.
Because of this, Armco's employees at Houston are losing 800,000

man-hours of work a year, the equivalent of 400 jobs.
Imports have also made serious inroads in Armco's production of

reinforcing bars, rods, and mesh at this same plant. These have
resulted in the loss of an additional 400,000 man-hours of work a
year, or 200 more jobs.
These 600 jobs represent 15 percent of the plant's normal work

force and represent a loss of approximately $4 million annually in
payrolls in that one community.
This example is presented to illustrate the basic problem which

.confronts one company at one plant, but the same problem exists at
other plants of Armco as well as plants of almost every other member
of the steel industry.
As an indication of the importance the foreign steel producers

attach to the confidential character of product cost data, the kind
that we are requested to present here I call your attention to the
fact that the High Authority of the European Coal and Steel Com-
munity is not permitted to obtain manufacturing cost data from the
participating companies without the explicit permission of such com-
panies; and even in the United Kingdom, where the Government
is directly involved in the making of steel prices, it is a criminal
offense to make such cost data public.
Our deteriorating position in world steel markets is shown by the

fact that the American steel production has dropped from 46 to
26 percent of world steel production since 1950. Although American
steel production has not shown any material increase, world produ'c-
tion during that period has doubled, increasing from about 200 mil-
lion to almost 400 million tons a year, and it is slated to rise to 500
million tons by 1965. This, of course, includes the tremendous ex-
pansion in the Iron Curtain countries, where steel production rose
from 39 million tons in 1950 to almost 120 millions tons in 1961.
Who knows when these same Iron Curtain countries will move into
world steel markets as they already have moved into oil and aluminum,
and how pleased they would be to have our costs.
The 

i 
growing impact of the export-import picture on the American

steel industry s shown by the chart contained in my statement on
page 7, which demonstrates that since 1958 our country, previously a,
net exporter of substantial quantities of steel, has been a net im-
porter of steel, and there are attached to the statement other charts
dealing with specific products.
Forinstance, one chart shows that in the case of merchant wire

products, imports have increased from about 4.8 percent of total indus-
try shipments in 1950 to 73 percent in 1961. In the case of concrete
reinforcing bars, imports have gone from 3.6 percent of industry
shipments in 1950 to approximately 24 percent in 1961. Imports of
wire rods have risen sharply since 1957, when they were 5.7 percent
of industry shipments, to 48 percent in 1961.
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It has been estimated that if we had maintained our 1953-57 averageparticipation in world export trade, and had been able to preventfurther import erosion, we would have shipped 6 million more tonsthan we actually shipped during 1961. This means a loss of $1.2 bil-lion in annual sales volume, a loss of 50,000 jobs, and a loss of over$300 million in wages annually, for American steelworkers.
In addition to the grave consequences which disclosure of the in-formation called for by the subpenas would have with respect to com-petition from foreign steel producers, there would also be a seriousdomestic impact. Producers of aluminum, plastic, glass_, paper, andother materials competing with steel would have for the first time

steel-cost information which could prove of great benefit to themand great damage to us, in the steel industry. So it seems to us, gentle-men, that the steel industry's problems should not be made more diffi-cult by requiring steel companies to make burdensome and competi-tively damaging disclosures of confidential cost information. Webelieve on the contrary that Government and business should be work-ing shoulder to shoulder to provide this country with the healthy,growing, and prosperous steel industry that is so essential to ournational security and a sound national economy.
And may I say that a big stride in this direction and in restoringthe confidence of the business community can be taken by this com-mittee by relieving us of the serious competitive threat to which thesesubpenas have exposed us.
May I, as an official of Republic Steel Corp., state that we have takenthe position that we have in this matter because of our responsibilityto our nearly 47,000 active employees and the 11,000 other employeeswho have been laid off for some months because of lack of business,and because of the stewardship entrusted to us by our more than 100,-000 shareholders, located in all the States of this Nation, and becauseof the obligations we owe to the many communities in which our plantsare located and to the thousands of other Americans who indirectlydepend upon our company for their daily living and well-being.
Before I conclude let me speak briefly about the failure of the ninesubpenaed officials to appear at the hearing of the subcommittee onAugust 31. As you know, the subpenas that were served on us asindividual officers of the four companies here involved were servedsome time after the companies had made their respective decisions todecline to furnish the information called for in the April subpenasaddressed to the corporations only, and after the chairman of thesubcommittee had been advised of these decisions by letters stating thecompanies' reasons in considerable detail.
The clause in the printed subpena form referring to testifyingwas stricken out before the subpenas were served on us as individuals.We were not called upon to testify, but only to produce records.Counsel advised us that, inasmuch as we had already declined toproduce records, we need not appear. I assure you gentlemen thatthere never has been any intent on the part of anyone connected withthe steel companies in this proceeding to defy the Senate of theUnited States or its subcommittees in any manner whatsoever. Iagain want to thank the chairman and the members of the committeefor according us the courtesy of this presentation, and to offer forthe record copies of this statement.
Thank you.
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(The charts follow:)
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The CHAIRMAN. Mr. Patton, you say that the Common Market
cannot get costs?
Mr. PATTON. Sir?
The CHAIRMAN. Did I understand you to say that the Common

Market could not get costs of the companies in the countries that
are members without the consent of the company?
Mr. PATTON. That is right.
The high authority who is in charge of the steel industry cannot

get these costs unless the companies explicitly agree to give them.
The CHAIRMAN. What other facts are there about Britain?
Mr. PArroN. Britain, as you know, has a Federation which sets

maximum prices, and they have to furnish information to that body,
but it is a criminal offense if any of that information is made public
in any shape or form.
The information we are requested to give here, it is intended will

be made public in some form, as you know.
The CHAIRMAN. But the Government is involved in the production

of steel in Britain is it not?
Mr. PATTON. Yes, it is, sir.
The CHAIRMAN. Senator Kefauver ?
Senator KEFAUVER. Mr. Patton, how long have you been in the

steel business?
Mr. PATTON. About 28 years.
The CHAIRMAN. By the way, you are chairman of the board of the

American Iron & Steel Institute, is that correct?
Mr. PArroN. I am currently chairman of the board of the American

Iron & Steel Institute, Mr. Chairman, but it is not involved in any
way in this particular proceeding.
Senator KEPAITVER. You have been in the steel business 20-odd

years?
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Mr. PATTON. Yes, sir.
Senator KEFAUVER. And, of course, I am sure you are familiar with

the history in the last 50 years, at least, of the steel industry.
Mr. PArroN. Generally.
Senator KEFAUVER. And what has happened in connection with the

various major litigations and Government policies?
Mr. PArroN. I think, sir, I am generally familiar.
Senator KEFAUVER. You are familiar with the fact, Mr. Patton,

that in the late 1900's, 1918 and 1919, that when the Government
brought suit against Big Steel, United States Steel, under section 2
of the Sherman Act to dissolve or break up part of the corporation,
that the company introduced cost data for the purpose of showing
that a breakup would make the company less efficient?
Mr. PArroN. I am not familiar, but I must say in all candor that

conditions in the steel industry were entirely different in those days
than they are today, and there may have been considerations involved
there which are not involved here in any manner whatsoever.
We are in two different periods.
Senator KEFAUVER. In this decision in 251 U.S. 417 back in 1920,

the United States Steel Co. itself brought forth the cost data stated
to show that it might be less efficient if there was some dissolution
of the steel company.. That was one of the major points considered
by the court in its 5 to 4 decision.
That is a matter of record.
Mr. PArroN. Whatever you state to be the record, sir, I accept as the

record.
Senator KEFAUVER. You were with United States Steel during the

war days—I mean with Republic Steel during the war days of OPA?
Mr. PArroN. Yes, I was.
Senator KEFAUVER. You had a comptroller and accountant named

Mr. John Bricker, did you not? I do not know if he is related to the
former Senator or not.
Mr. PATroN. No, sir, we never had such a man as the comptroller.

I do not recall.
Senator KEFAUVER. He was an official of one of the steel companies.
Mr. PArrox. Not of Republic, Senator.
Senator KEFAUVER. That was my understanding.
Anyway, the record does show that he came down as an official of

OPA, and that he worked with the accountants of all of the steel
companies in getting up a form for the steel companies to submit
cost data to the OPA. You are familiar with that?
Mr. PArroisT. I am familiar with such forms at that time.
Senator KEFAUVER. I have here one of the forms that the steel

companies themselves, working with Mr. Bricker, prepared during
OPA days.
This was the form that was used when the original subpena of April

14 was sent out, on the theory that you kept your books in such a way
as to make the answering of these questions not burdensome because
you had answered them and worked them out that way yourself back
in the 1940's.
I might say parenthetically that later on when some suggestions of

burden were made, a great many things were left out.

92394-63-2
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The companies were asked to report by companies and not by
plants, so that this form was very much simplified in consultation
with John Tenant, counsel for United States Steel.
And, by the way, was not Mr. Tenant in touch during this time with

your counsel?
Mr. LUMB. He was.
Senator KEFAIIVER. He kept you advised?
Mr. LIIMB. He did.
The CHAIRMAN. OPA days were not operated under a competitive

economy.
Mr. PArrox. May I say I was waiting for the Senator to finish,

and then I hoped I would have an opportunity to comment on this
statement.
Senator KEFATTVER. Counsel for Republic—I wanted to see if he

was not familiar with the fact that this was the original plan.
And then later on a simplified form was shown you by Mr. Tenant.
Mr. LIMB. That is correct.
And it was attached to letter of July 2, in fact.
Senator KEFAIIVER. Yes, July 2 is correct.
Mr. PATTON. Senator, may I have the privilege of making an ob-

servation on what you have just stated?
Senator KEFATYVER. Oh, yes.
Mr. PATTON. You must realize—and I am sure that all of the mem-

bers of the committee realize—that the OPA was an instrumentality
of the Government set up during a wartime period when business was
not done as it is in a normal manner in a free, competitive society
such as we have today. Things were changed because the country's
very life was at stake, and it is quite a different situation in peacetime
when we do not have price control, and we are trying to operate in a
free economy.
The things that are permissible in wartime certainly should not

be permissible in the normal course of business in peacetime in the
operation of a free enterprise economy such as I hope we have here.
• Senator KEFATIVER. Yes, thank you, Mr. Patton.
I bring out the point to show that we had reason to believe that the

giving of information in the subpena would be feasible and when it
developed it would be burdensome, we changed the type of form.
Mr. PATTON. May I suggest, Senator 
Senator KEFATTVER. I take it 
The CHAIRMAN. Walt just a minute.
Mr. PATTON. May I say, Senator, that our comptroller advises me

that to get the information, no matter how simple the form may seem,
would cost our company a minimum of $78,000.
Senator KEFAUTER. Well, that is surprising, Mr. Patton, in view of

the estimates given to us by other companies and the ease with which
they could get it up.
(At this point in the proceedings, Senator Eastland leaves the hear-

ing room.)
Senator KEFAUVER. But, in any event, Mr. Patton, within the limits

of OPA prices, you did compete within wartime one with the other.
The steel companies did continue to try to get what business they could
during wartime.
Mr. PATTON. During the wartime business was allocated sir. The

Government told us what business we had to take and what we should
do at each mill, and we were not selling in competition with anyone.



STEEL COMPANIES (SUBPENAS) 15

Our entire production was placed on allocation under Government
orders for the wartime purposes.
Senator KEFAUVER. Are you aware of the fact, Mr. Patton

' 
that

during OPA days and after the war your company and all steel com-
panies did submit to OPA very detailed cost data in support of your
various applications for price increases?
Mr. PArrort. That was the only way available during war days

for us to get an increase in price to cover increased costs.
The Government set up OPA, set up certain rules and procedures,

and we made application from time to time for price increases in
accordance with the rules and regulations established by OPA during
the war period.
(At this point in the proceedings, Senator Eastland entered the

hearing room.)
Senator KEFAUVER. I was here in the House of Representatives dur-

ing that time.
I did not hear a big hue and cry that your voluntary submission of

cost data to OPA for the purpose of getting price increases was going
to subject you to giving information that you held dear.
Mr. PATTON. Senator, it is my recollection that the cost data we

furnished to OPA was absolutely confidential and was not to be made
public in any manner.
Senator KEFAUVER. Well, you are quite wrong about that, sir.
Mr. PATTON. If I am, I—
Senator KEFAUVER. After the war was over—and I think we have

some copies of this—suppose we give Mr. Patton one and other mem-
bers of the committee, if we have some.
Mr. PATTON. In any event, times were so different.
Senator KEFAUVER. The President of the United States, sir, decided

it would be a good thing to save for posterity some of the methods
used during the wartime period and after the war so that under Mr.
Henry A. Peal typical cost data was stated, as submitted by the com-
panies in support of their applications for price increases.
It was published in May 1949, in a consolidated form based upon

the size of the company or the production of the company.
You will see in great detail all types of operations. I heard no hue

and cry that this was giving away confidentiality when this was
published.
The CHAIRMAN. Senator Kefauver, are you asking a question?
Senator KEFAUVER. Did you make any hue and cry as to the publi-

cation of this?
Mr. PArroN. May I call your attention, Senator, with all due re-

spect, to the fact that this document which you handed to me reads:
As can be summarized and released within the legal requirements of confi-

dentiality imposed by statute.

Now, I do not purport to know all the details, but I do say with
all the sincerity at my command that times are entirely different now
when the American steel industry is struggling for survival against
world competition that did not exist at that time, and that you would
not get the damaging effect even in those days by making things
public that you will today to the American steel industry.
There is no real comparison.
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Senator KEFAITVER. We will come to that.
The CHAIRMAN. This was published in 1949. Now, what years did

it include?
Senator KEFA U VER. It includes some typical years, 1944.
The CHAIRMAN. Back during OPA?
Senator KEFAUVER. It picked out the ones for publication, the 9

months ending September 30, 1944.
The CHAIRMAN. Well, it was published 5 years later, then.
Senator DIRKSEN. Mr. Chairman, on this point I think the statute

or the provision of the statute that set up OPA ought to be inserted.
I remember the discussion we had in the House of Representatives

at that time, which was a nondisclosure of cost data, and the language
here bears that out. It says:
Within the legal requirements of confidentiality imposed by statute.

Senator KEFAI1VER.. I have no objection to it being inserted, and I
would like to have this report inserted.
The CHAIRMAN. They will both be inserted.
(The documents referred to are as follows:)

OFFICE OF TEMPORARY CONTROLS

OFFICE OF PRICE ADMINISTRATION

ECONOMIC DATA ANALYSIS BRANCH

OPA EcoNomrc DATA SERIES

No. 17. Survey of Steel Manufacturers: Production Costs Per Net Ton of Selectee
Carbon Steel Products, 9 Months Ending September 30, 1 44

This is the 17th of series of publications through which the Economic Data
Analysis Branch plans to make available to other Government agencies and to
interested parties in commerce and industry as much of the generally useful
economic and financial information submitted to, and collected by, the Office of
Price Administration as can be summarized and released within the legal re-
quirements of confidentiality imposed by statute.
This study was prepared by Mr. John A. Bricker, Jr., formerly head of OPA's

Steel Mill Products Accounting Section, assisted by Mrs. Miriam B. Kagan and
Mr. Everett L. Hopkins. Mr. Murray Rafsky assisted in organization of the
tables and Mr. Frank S. Howell reviewed the study. Grateful acknowledg-
ment is made to Mr. Peter G. Franck, formerly Division Economist of the OPA
Industrial Price Division, for his assistance in planning the study.

HENRY A. PEEL, Chief.
MAY 1947.

INTRODUCTION

This study presents, for the first 9 months of 1944, weighted average detailed
costs of selected carbon steel products. Insofar as the conversion stages through
which the material passed could be made comparable, a total cost is shown for
such conversion stages, beginning with and including the cost components of
the ingots used, and continuing to the finished product.
The basic data for this study were collected by the Office of Price Adminis-

tration through the use of a series of special purpose cost forms prepared with
the advice and cooperation of the controllers subcommittee of the OPA General
Steel Advisory Committee. The cost forms were designed, insofar as possible,
to conform to the accounting practices used by the industry, and to facilitate the
tabulation of items of cost for the entire industry on a comparable basis. Data
were, in most cases, submitted on a plant basis.
The industry sample of 22 basic carbon steel producers accounts for over

85 percent of total carbon steel capacity. The companies included are represen-
tative both as to size and geographical distribution. The greater portion of
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the sample is accounted for by fully integrated companies, none of which is a
single line producer. For the purposes of this study a company is considered
fully integrated if it mines its own ore, coal, and stone; produces its own coke;
and operates its own blast and open-hearth furnaces. Many of the product
summaries are largely accounted for by the volume of the larger fully integrated
producers.
Cost data for the first 9 months of 1944 were collected in sufficient detail

so that the cost components of all products could be reconciled to the operating
statements of each company reporting. The period covered represents one of
maximum capacity operation under a wartime product mix, and involved
virtually full operation of all new facilities built during the war. The product
mix during the period was, of course, conditioned by War Production Board
directives.

Costs as submitted have been adjusted to eliminate both (a) the excess
amortization of emergency facilities over estimated normal depreciation, and
(b) any variation of the transfer price at which materials were charged over
actual cost for raw materials transferred between units of an integrated
.company.

Product costs developed in this study are accumulative from and include
ingot cost. They have been calculated by applying the yield in each conversion
stage to the cost components of the preceding conversion stage and adding
thereto the costs in the given conversion stage.
To secure a weighted average of cost components for the products it was

necessary to combine many of the conversion stages of companies having highly
refined departmentalization, in order to obtain comparability with those com-
panies which were not so completely departmentalized. It was necessary also
to combine the costs of pack mills and continuous mills in developing weighted
average costs for sheets.
In arriving at their reported costs for the period covered, many manufacturers

used ingots priced at varying figures. In order to place such manufacturers
on a comparable basis with those who used one ingot price throughout, it was
necessary to develop average ingot prices weighted by quantities used. The
only volume figure available was tonnage of finished product sold and it was
therefore necessary to compute the usage of variously priced ingots on the
basis of yields at successive stages. It is not thought that this procedure
significantly affected the cost calculations.
Cost components tabulated for the products consist of gross material less

scrap and other credits, net material, operating labor, other direct production
costs, plant overhead and selling, general and administrative expenses. Operat-
ing labor as shown includes only that portion of labor directly expended on
production. Other production costs include labor as well as materials and pur-
chased services or commodities. Plant overhead and selling, general and
administrative expenses are allocated on a per net ton basis in accordance with
the methods of the producers concerned.
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OPA STATUTORY PROVISIONS

Section 202(h) of the Emergency Price Control Act of 1942 1 provides :
"The Administrator shall not publish or disclose any information obtained

under this Act that such Administrator deems confidential or with reference to
which a request for confidential treatment is made by the person furnishing such
information, unless he determines that the withholding thereof is contrary to
the interest of the national defense and security."

Section 4(c) of the Emergency Price Control Act of 1942 provides:
"It shall be unlawful for any officer or employee of the Government, or for any

adviser or consultant to the Administrator in his official capacity, to disclose,
otherwise than in the course of official duty, any information obtained under
this Act, or to use any such information, for personal benefit."

Section 205(b) of the Emergency Price Control Act of 1942 provides, in part:
"Any person who willfully violates any provision of section 4 of this Act, * * *

shall, upon conviction thereof, be subject to a fine of not more than $5,000, or to,
imprisonment for not more than two years in the case of a violation of section
4(c) * * * or to both such fine and imprisonment. * * *"

Senator KEFAITVER. Let me say that you make the point that this
was prepared in connection with having due regard for confidentiality.
I want to make the point that this contains very much more detail

than anything we ever called for and which we planned to present, as
set forth in our letter of July 2.
Mr. PATTON. May I say that on the face of that—and I think, Mr.

Chairman, you made the same point—that this was data relating to
1944 which was published in May of 1947, 3 years after the fact. It
would not have nearly the impact on the current—
The CHAIRMAN. Were not conditions different at that time than

they were during wartime?
Mr. PATTON. Yes, sir.
Senator "(EATING. Mr. Chairman, would the Senator yield for a

question on that point?
Senator KEFAITVER. Yes.
Senator KEATING. Did you face in 1944 the competition from for-.

eign steel companies that was taking jobs away from American work-
ers which you do today?
Mr. PATroN. We did not, Senator.
In 1944, the entire production of the American steel industry was

being channeled into our defense effort. We were working at practical
capacity.
Since that time world conditions in the steel industry have changed

dramatically.
Modern steel plants have been built in many of the countries around

the world, just as modern and more modern in many respects than our
own.
They have copied our techniques of mass production. They have

labor costs one-third to one-fourth of our American labor costs, with
the result that they now have steel that they are selling in world mar-
kets, and they are, month after month, underselling us and taking
from the American steel industry markets that we traditionally en-
joyed for years in foreign countries, and have even invaded our own
domestic markets here in America, as is illustrated, taking business
from us right in the very towns where we have our plants operating,
sir.
Senator JOHNSTON. Mr. Chairman?

1 56 Stat 23; 50 U.S.C. App., sees. 901-946.
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Senator KEFAUVER. If I may just clear up the point about the OPA
matter. Competition was beginning in 1947 when this report was
published, showing in great detail costs, and I recall no fuss about the
matter at the time, Mr. Patton, from the steel companies.
Mr. PATTON. We were not faced with this problem of foreign com-

petition. We were not faced with competition from competing ma-
terials until after the Korean war, and after the Korean war there was
a drastic change in the steel industry.
It had new competition from competing materials and increasingly

severe competition from foreign-made steel.
Senator KEFAUVER. May I also call your attention to this fact:
You made the point that this being published 3 years later, after

1944, did not give it much 
The CHAIRMAN. Let us straighten the record. I understood it was

1949.
Senator KEFAUVER. May 1947.
Part of the costs that we wanted for comparison reasons was to

show what had happened percentagewise, at least, in connection with
raw material costs, wage costs, costs of coke, and profit from 1954
to 1961-1954 data.
That is a pretty long time ago.
Also, I assume that the earliest even the 1961 figures could ever be

made available for any purpose would be 1963, which would be 2
years afterwards.
So that there is here a considerable time gap also.
Mr. PATTON. But it is a more serious situation, Senator, even with

the time gap, because in the days of 1944 and 1947, we did not have
to worry about this competition from abroad. We did not have to
worry about the competing materials that were taking our markets.
Today we do and, believe me, our profits and our unemployment situa-
tion illustrates how drastic it is to us.
The CHAIRMAN. Back in those days you were not reducing your

dividend.
Mr. PATTON. No, sir, we were not. We were increasing our

dividend.
Senator KEFAUVER. Mr. Patton, so far as I know in reading the

papers you are the only steel company that has reduced the dividends.
Does that have anything to do with your selection to appear?
Mr. PATTON. No, Senator, that is not the fact. Wheeling Steel

Corp. has reduced its dividend, Lukens Corp. has reduced its dividend,
Pittsburgh Coke & Chemical Co. has reduced its dividend and if
you look at the profits of the steel companies for the last quarter, you
will see that a number of them did not earn enough to cover their
dividend, and I am sorry to have to say that when you look at the
earnings of the current third quarter when they are published they
are going to look even worse.
The CHAIRMAN. You say that is the third quarter, that it will be

worse?
Mr. PATTON. Yes, sir.
Senator KEFAUVER. Mr. Patton, according to the best information

we have from the Steel Community High Authority, the export prices



26 STEEL COMPANIES ( SUBPENAS)

for U.S. exports of steel to third countries are something over 30 per-
cent higher than the Common Market export prices. Is that correct?
(At this point Senator Scott entered the hearing room.)
Mr. PATTON. I could not be sure, but I assume that in many cases

our prices are higher because we have much higher labor rates and
other production costs than we find in other countries.
Senator KEFAUVER. I do not want to go into the history but I would

insert "Steel Export Base Prices to Third Countries" in the record,
Mr. Chairman-
The CHAIRMAN. Did you finish your answer?
Mr. PATTON. Yes, sir.
The CHAIRMAN. All right, sir.
Senator KEFAUVER. That they are something over 30 percent higher.
Now, Mr. Patton-
Mr. PATTON. Pardon me, did I understand you to say that their

prices were 30 percent higher than ours?
Senator KEFAUVER. No, your export prices to third countries were

30 percent higher.
Mr. PATTON. That may be a generalization, but we still get some

business in rough tough competition by cutting our prices as low as
theirs, and we oftentimes have to take it at a loss.

Senator KEFAUVER. You can go down the list of their prices and
your prices.
Senator HRUSKA. Will the Senator yield?
Senator KEFAUVER. You will see they are about 30 percent or more

higher.
Senator HRUSKA. It is my understanding you want that as part of

the record.
Senator KEFAUVER. Yes.
Senator HRUSKA. May I suggest that the witness be given an oppor-

tunity to scan it and in due time produce for the record such comment
as he might want to make analyzing and commenting on that infor-
mation.
The CHAIRMAN. I understood he had a copy.
Senator KEFAUVER. He has a copy.
Senator HRUSKA. After all, he is confronted with some highly tech-

nical information. I do not imagine he carries around in his head
most of the details, that it would be necessary to set out after analyzing
it and trying to verify the situation, in all fairness I suppose any
witness should have that opportunity.
Mr. PATTON. Thank you, Senator. I would appreciate the oppor-

tunity if it is in order to be granted.
The CHAIRMAN. It will be admitted into the record.
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(The information follows:)

Steel export base prices to third countries,1 January 1962

[U. S. dollars per metric ton, f.o.b. port of embarkation]

Product
European
Community

United States

In United In percent of
States dollars ECSC prices

Concrete reinforcing bars _ $80.50 127.00 158
Merchant bars 95.00 126.30 133
Structural shapes 94.50 126.30 134
Wire rod 89.00 146.15 164
Heavy plates 90.50 118.60 131
Hot rolled sheets 2 110.50 141. 75 128
Cold rolled sheets 3 118.50 156.75 132

I The pricing bases of the Community and the United States are sometimes somewhat different, especially
for sheets. The above prices for the latter take into account extras that make them almost comparable.
Price of Thomas steel for the Community and of basic steel for the United States.
2 (2.75-3 mm.).

mm.).

Source: Haute Autorite, Communaute Europeenne du Charbon et de l'Acier, "Dixieme Rapport General
sur l'activite de la Communaute," (ler fey. 1961-31 janv. 1962), Edition Provisoire, Luxembourg, 1962.
See table 47 of the Statistical Annex.

Senator KEFAUVER. I think the figures will show that they are
30 percent or more higher in third countries. Mr. Patton, why are
your prices 30 percent higher than the Common Market mills?
Mr. PATToN. In the first place, you are stating something as a

fact which I do not know, and I do not think that I ought to be
asked to comment on something of which I am not sure of the basis.
I would like to do exactly what has been suggested by Senator

Hruska, and have an opportunity to examine this document and file
with the committee appropriate comments.
Senator KEFAUTER. Well, you can look at the comparisons here and

see the percent. You have been saying you are losing the market,
you are being priced out of the market. So why are you losing the
export market?
Mr. PATTON. We are losing the export market to foreign competi-

tion because, as I said, in the period since the end of the Korean
war, they have built new modern steel mills and are paying labor
rates one-third to one-fourth of those paid here, and it is impossible
for us to have the costs we do here and to have the same prices,
except when we want to meet competition which may result in an
actual loss to us as these foreign countries.
Senator KEFAXIVER. In our 1957 hearing it was established as I

recall that your greatest cost in producing steel is ore and scrap, that
your second greatest cost is coking coal, and that your third greatest
cost is labor. Admittedly, American labor costs more, although its
productivity is higher than European labor.
Mr. PArroN. It used to be, but I would not concede that any more

with their modern plants, in many cases they have greater productivity
than we do.

Senator KEFAITVER. By all the statistics I have seen, unit labor pro-
ductivity is higher than it is in the Common Market countries.
Senator KEATING. In the steel industry?
Senator KEFAITVER. In the steel industry.
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Mr. PATrox. You say that, sir, but I have grave reservations that
that is a fact in the European Community.

Senator KEFAUVER. You say labor costs are higher here. Now a
greater cost is the raw material. You get your raw material, your
iron ore, from Labrador, do you not?
Mr. PArroN. We get a portion of it. We get the great bulk of our

iron ore from Minnesota.
Senator KEFAUVER. From the Mesabi Range in Minnesota.
Mr. PArroN. And there we had, together with Armco, to invest

some $200 million in the wilderness to put in a taconite plant which
enabled us to take cheap rock containing 23 percent iron and to
beneficiate it up at a very expensive investment to a product that is
now about 63 percent iron, and that is the kind of thing that the
American steel industry is doing and has to do to remain competitive,
make big capital investments.
Senator KEFAUVER. How does your cost of ore compare with the

cost of ore for the European Steel Community?
Mr. PATroN. I would imagine ours was higher, Senator.
Senator KEFAUVER. Well, do you know?
Mr. PArroN. I do not know, but I do know that there is much

ore sold abroad at prices less than we have to pay here in America.
Senator KEFAUVER. Don't you know that they have to buy a great

deal of their ore in Sweden and pay a very high price?
Mr. PArroN. It so happens that we are interested in an ore mine

in Liberia that sells a lot of ore to Europe and other countries, and
I know that the selling price of that ore to those companies is cheaper
than the price that we can realize on our Minnesota ores here.

Senator KEFAUVER. I am talking about the big sources which are
Sweden and Spain.
Mr. PArroN. Sweden is not a big source of ore but, of course, it is

a source.
Senator KEFAUVER. It is a high grade.
Mr. PATTON. It is a specialty ore in Sweden.
Senator KEFAUVER. But anyway, you do not know about what their

cost of ore is to make a comparison with yours?
Mr. PATTON. I know—I happen to be chairman of the board of the

Liberia Mining Co. in which Republic Steel Corp. has a substantial
stock interest. In that capacity I know that that company, mining
ore in Liberia, is selling that ore in world markets at prices con-
siderably less than we in Republic are paying for ore mined and
beneficiated here in America.
Senator KEFAUVER. I am talking about the cost of European pro-

ducers from the sources they rely upon, principally Sweden and
Spain.
Mr. PArroN. Those are the purchasers of the Liberia ore, producers

in Germany, Italy, and Holland.
Senator KEFAUVER. As to coking coal, is it not true, that coal is

shipped from the United States because of our better coal mines, our
mechanization, to Europe and sold competitively in Germany, for in-
stance, in competition with Ruhr coal, because they have to go so deep
in the ground and their veins are so thin?
Mr. PATroN. There has been some American coke and coal shipped

to European countries. I think if you will examine the record you
will find that there is not much of it being shipped right now. It
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so happened that I was down to our coal mines myself just 2 weeks
ago on a visit, and in that vicinity, I was with Mr. Raymond Sylvatti,
head of the Island Creek Coal Co., who had been shipping consid-
erable tonnage of coal to Europe and he was lamenting the fact that
that business had disappeared.
Senator DODD. Will the Senator yield for a question?
Senator KEFAUVER. Yes.
Senator DODD. Do you know the cost of ore to the European pro-

ducers and do you know what they have to pay for coking coal?
Mr. PATroN. I know the price at which European producers are

buying ore from the Liberian Mining Co.
Senator DODD. My point is you are in business here. Do you know

what it costs them per ton of ore and ton of coking coal?
Mr. PArroN. No. We would have to estimate that. We have no way

of knowing their costs. We do not know what their contracts are or
what their prices are in contrast. I only happen to know of one par-
ticular company of which I happen to be an officer.
Senator KEFAUVER. How would you estimate your comparison of

coke and coal costs in this country with those in the Common Market,
Mr. Patton? Is it not true that your costs are very much lower?
Mr. PATTON. That their cost is very much lower?
Senator KEFAUVER. That your cost is very much lower for coke and

coal.
Mr. PArroN. I am not prepared to say at this time.
I would be glad to look into the matter and find out. I could not

answer that question, sir.
Senator KEFAUVER. But you have made a statement about the total

cost of production here and total cost of production there, and there
are quite a number of elements going into that that you do not know
about.
Mr. PATTON. Oh yes, but the big element is labor. That makes the

difference.
Senator KEFAUVER. Our hearings showed that it was the third ele-

ment, Mr. Patton.
Mr. Patton, in the hearings in 1957 Mr. Blough and I believe Mr.

Homer, who was with you then and I am glad Mr. Homer is here
now—where is Mr. Homer? He is a very nice fellow.
Mr. BROMLEY. He is right here.
Senator KEFAUVER. It was stated that they felt that the demand for

steel was rather inelastic, that they would have the same demand al-
most regardless of price as of that time. Is that your feeling?
Mr. PArroN. My feeling is that the demand element in the steel in-

dustry is not as important a factor in price as it is in the consumer
industries because the demand for steel is a derived demand.
We sell a lot of steel if the people buy a lot of automobiles, we sell

a lot of steel if the people buy a lot of canned fruit, and we have not
much control over that. But I will say, Senator, that we are doing
everything we know how today to encourage the end use of steel
products so that that derived demand will be as great as we can pos-
sibly encourage it to be.

Senator KEFAUVER. Mr. Patton, I think it is a matter of great con-
cern and it is a very sad situation that here in the United States the

92394-63 3
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steel companies are operating at 50 percent of capacity. You said 50
percent. I thought it was a little more than that at the present time.
Mr. PATTON. Substantially 50 percent I would say.
Senator KEFAUVER. At one time I remember it trot down to 35 per-

cent or 40 percent. I notice, sir, that I asked Mr.''Blough, as I recall,
why, in the face of that situation, prices were not reduced so that you
would operate at 90 percent of capacity and capture some of the
foreign market.
Your per unit cost of making a ton of steel would be less mani-

festly if you were operating your plant more fully, and I never did
get a very satisfactory answer except the argument that the demand
was inelastic, that price did not make very much difference.
Why isn't that done? I have a chart here which I would like to put

into the record, Mr. Chairman.
The CHAIRMAN. Let him answer the question.
Mr. PATrox. I think I answered the question as far as I was con-

cerned, that the demand element in the steel business is not the impor-
tant factor that it is in the consumer industry business, that our
business has to depend in the long run on the steel bought from us by
people who make and sell automobiles, by people who make and sell
canned goods, by people who make and sell refrigerators, and stoves
and other household necessities, by people who build roads, and over
those things we do not have very much control.
As I said, however, in recent years the steel industry is doing every-

thing it can and increasing its advertising to encourage its consump-
tion of steel by end years and we are doing that because some of our
markets are being taken 'for the same applications by aluminum in
some cases, by plastics in others, and we are trying to convince the
consumer, the householder, that he is better off using a steel-made
product than an aluminum-made product or a plastic-made product
or a glass-made product.
Senator KEFAUVER. Well, sir, in connection with the inelasticity of

the demand for steel, the U.S. share of the world steel market since
1954 has gone down from 25 percent to about 12 percent, has it not?
This accounts for a substantial part of our deficit in the balance of
payments, about a third. If you would reduce your price and operate
the companies at a larger capacity, would you not maintain part of
that market?
Mr. PArroN. There is no guarantee whatsoever that if you reduce

prices you are going to get more business.
Senator KEFAUVER. This chart shows that in the Common Market

countries when the demand lessens their price goes down and they go
out and get a larger part of the market. It is called "Steel Export
Base Prices to Third Countries." I would like to ask that you have
permission to comment on it at your leisure.
(The above material is inserted at p. 27 of this hearing.)
Mr. PArrox. Thank you, Senator. I will be happy to do that.
The CHAIRMAN. It will be admitted.
Senator KEFAUVER. You can keep that one, Mr. Patton.
Mr. PATTON. Thank you.
The CHAIRMAN. We will furnish the reporter another one for the

record.
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Senator KEFAIIVER. Mr. Patton, I wanted to ask you if you were
aware of the fact—and I want to state that this is the situation—that
I think the Antitrust and Monopoly Subcommitee has tried to be rea-
sonable in not asking divulgence of material classified as confidential,
even though it has a right to do so, because under the legal cases it is
not privileged.
Senator SCOTT. Mr. Chairman, I have a little difficulty hearing.
Senator ICEFAIIVER. I say under the legal cases cost data is not

privileged. The courts have a right to get it and so far as the records
show the committees of Congress have the right to secure it.
But one reason why we wanted you to appear here on August 14

was to see if you had a convincing argument as to any damage that
might be inflicted upon you—and frankly you do not know the costs
abroad. If you had a convincing argument I was willing to recom-
mend a compromise to the subcommittee or to the full committee, and
I think most of the subcommittee would have gone along. In addition
to furnishing the material directly to Mr. Campbell, the Comptroller
General of the United States, and requiring that he return it immedi-
ately so that it would not be in his possession for anybody to see or
to subpena, there could have been used a multiplier so as to make the
material entirely unintelligible for anybody else, to any other pro-
ducer. No one would know your level of costs because it would be
multiplied or divided by some factor unknown to anybody except Mr.
Campbell. But you did not appear and give us an opportunity of
making that suggestion. I was also willing to recommend, and I
think it would largely serve the purposes of the subcommittee to have
Mr. Campbell put the returns m percentages rather than in actual
figures. That is the reason we wanted you and Mr. Homer and these
other gentlemen to appear and to give us an opportunity to see if we
could work the matter out with you.
(At this point Senator Ervin entered the hearing room.)
The CHAIRMAN. Wouldn't you have complied with the subpena if

you had simply to mail the documents to Mr. Campbell?
Mr. PATTON. It is our understanding on the advice of counsel that

we would have.
The CHAIRMAN. Did it require your presence?
Mr. PArroN. No, sir not as we understand it from our counsel.
The CHAIRMAN. Yes, and you think those documents would have

done the industry grave damage had you done that?
Mr. PATTON. I hope, sir, that my statement made to you today will

illustrate the kind of damage we believe that the industry will suffer
if this kind of information is made public, no matter in what form,
whether it be percentages or indexes or any other form. These are
intelligent people, and they will get the key, and they will get the
information no matter how it is given.

Senator KEFATIVER. Mr. Patton, of course after you said that you
did not expect to appear, I sent you a telegram, and I am sure you
received it as did all the other witnesses.
Mr. PArroN. Yes, we received it, Senator.
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Senator KEFAUVER. Stating that regardless of your intention to
comply, that the subpena directed you to appear. Part of the rea-
son I wanted you to appear and I think the subcommittee, was to have
an opportunity of hearing your complaints about the method em-
ployed in grouping the material, and making alternative suggestions
or seeing if you had a suggestion.

Certainly percentages would not give foreign competitors any cost
figures, would they?
Mr. PATToN. We are fearful that no matter in what manner the

information is published, the statisticians of our home competitors
and the statisticians of our foreign competitors are going to figure it
out.
They are shrewd and great analytical people.
Senator KEFAUVER. For the life of me, I cannot see how percentages

would give anybody any information.
Mr. PArroN. Percentages have to start from some base, Senator,

and they will soon figure out the base.
Senator KEFAUVER. Start from 100. One thing that we wanted to

try to find out, Mr. Patton, is whether the antitrust laws should be

amended so as to make dissolution more easily attained by the De-

partment of Justice, whether that would impair efficiency or not.

We wanted to have some comparison of small companies. We

wanted to see whether in the last 6 years since 1954 the increase in

wages was responsible percentagewise or costs of raw materials were

responsible or whether profits were responsible.
The CHAIRMAN. Do I understand now that one of the purposes was

legislation to make it easier to dissolve different steel corporations?

Is that one of the legislative purposes?
Senator KEFAUVER. That is one of the studies that the committee has

been considering ever since Judge Hansen, the head of the

Antitrust 
The CHAIRMAN. Excuse me, is that-
Senator KEFAUVER. Judge Hansen the head of the Antitrust Divi-

sion under President Eisenhower's administration, recommended that

the Clayton Act criteria be placed in section 2 of the Sherman Act.

That is, the test of a substantial lessening of competition or creating

a monopoly, would be applied to existing concentration.
There has been a great deal of discussion in the committee. There

is a bill pending before the committee at the present time that would

do just that.
Senator DIRKSEN. That would do what?
The CHAIRMAN. It would do what?
Senator KEFAUVER. It would apply Clayton Act section 7 standards

to the general language of section 2 of the Sherman Act.

The CHAIRMAN. It -was to dissolve
Senator KEFAUVER. NO, it was not to dissolve.
The CHAIRMAN. I ask the question now.
As I understood it, that was the statement you made.
Senator KEFAUVER. I said it was to make it possible for the Depart-

ment of Justice to have a less stringent requirement to meet in 
con-

nection with dissolution than it now has under section 2 of the 
Sher-
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man Act. That was recommended by Judge Hansen and is in a bill
that we have before us.
But I will point out later there are other legislative matters that

we have, to which this information is very pertinent.
Now, the other part, Mr. Patton, are you aware that in times past

under Senator OrMahoney that this committee got price and some
cost data from General Motors breaking down the divisions of their
company, and that the committee, after considering it, decided to
study it in executive session and not make it public, and the confidence
has been strictly kept?
If you had been here, I am sure—were you aware of that?
Mr. PATTON. No, I was not aware of it, but my observation is, sir,

that I would not care to comment on it except to say that the circum-
stances and the factors involved in their determination in giving the
information might be entirely different than the situation confronting
our companies here, and we have to make our determination, sir, on
the basis of the facts that confront us.
I do not know what is true with other companies.
The CHAIRMAN. Could we recess now until 2 o'clock?
Senator Scow. Mr. Chairman, may I ask one question prior to

the recess?
The CHAIRMAN. Yes.
Senator MCCLELLAN. Mr. Chairman, I have other committee work

this afternoon, and I would like to be present.
The CHAIRMAN. We have a nominee for the Supreme Court to-

morrow.
Senator JOHNSTON. I have to be on the floor.
Senator MCCLELLAN. Mr. Chairman, I think there is a great deal

involved here, and I want to make this observation. I strongly sup-
port and I shall defend the right of the Congress to get any informa-
tion it needs for legitimate purposes of proper legislation.
Mr. PATTON. We accept that statement 100 percent, sir.
Senator MCCLELLAN. But, at the same time, I do not think we

ought to single out one competitor in a broad industry, bring it in
here and make it expose all of its costs.
I wonder if this ought not to be applied to the aluminum companies,

the paper companies, the glass companies, bring them all in here.
If we are going to go into this field, then the possibilities of such

work and inquiries are unlimited and it seems to me we should go all
the way unless there is some special reason that can be shown why
such inquiries should be limited to the steel industry only.
Senator KEFATTVER. Mr. Chairman, before we recess, I was going

to state that the committee has frequently in the past gotten informa-
tion and then the determination is up to the committee as to whether it
uses it in executive session or whether it will make it public.
We got information, price and profit information, from Westing-

house and General Electric.
The decision has not been made in the subcommittee as to whether

it would be publicly used, and, if so, how, or whether it would be used
in executive session.
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One reason why I wanted you here, Mr. Patton, was if you had been
here, you would have heard me say on August 31 in a colloquy with
Senator Dirksen, I believe, that:
I want to compliment Senator Hart on the excellent statement he has made

and to state publicly that if by any chance any part of the cost data that would
be put together and consolidated by the General Accounting Office might be dam-
aging, even though we could have not been legally deterred by the fact, and if
it would have had an adverse effect, I am sure that at least in executive session
that information would be helpful and later determination could be made as to
which parts of it would be put in the public record.
I think the subcommittee can properly devise ways and means to prevent any

possible adverse effect, but we do not know what the information is, so we are at
a loss to know how to do it.

That will be found at page 18.
Senator KEATING. Would the Senator yield?
Senator Scorn Mr. Chairman, I had asked the Senator to yield.
Senator KEFAUVER. I want to say that is the reason I thought you

should have appeared.
Mr. PATTON. Senator, may I say, with all sincerity, that we did not

appear because we were so advised by counsel that we would prejudice
our rights, and that is the reason that we acted in all good faith, with
no intention of reflecting on the Senate in any way, shape, or form.

Senator KEFAUVER. Advice of counsel is not, and has never been, an
excuse for contempt of the committee.
The CHAIRMAN. I sure do not blame them for not submitting that

information.
Senator Scott?
Senator Scum Mr. Chairman, may I ask Mr. Patton 
Mr. PATTON. Yes, sir?
Senator SCOTT. Mr. Patton, what, in your opinion, would be the

impact of disclosing of cost figures on employment in the American
steel industry and on employment in German, Japanese, and other for-
eign competitive steel plants?
Mr. PArroN. There is no doubt in my mind, Senator Scott, that if

these figures would be disclosed, as I said, foreign competitors would
have costs which would be targets for the penetration of our markets
by foreign competitors. They would be better able to take business
away from us. We would have our steel works working less, and more
people out of work, and the towns in which our plants are located
would be suffering even worse than they are today.
Senator Scorn So that if the view of the subcommittee were to

prevail, and I pray that it will not, the effect on Pittsburgh, for exam-
ple, would be to decrease the number of people working in steel mills.
Is this not true?
Mr. PATTON. It certainly is, and I do not believe you were here,

sir, when I gave an illustration of what has already happened at the
Armco plant in Houston, where, because of the increase in imports,
600 people have lost their jobs, and the community has lost about $1.3
million a year in payroll.
Senator Scow. I want to make one additional point, and then I am

through.
If figures were disclosed, no matter how much covered by secrecy

or by formulas, they would, in my judgment, appear in full in the
press for all to scrutinize.
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There are no secrets in Washington.
And I want to add—
Senator KEFAUVER. Will the Senator yield?
Senator Scow. May I just conclude, and then I will be glad to yield.
I want to add that the economic theory which appears to be behind

this demand reminds me of a similar theory: If you keep the cow
running full tilt around the field all day, you will improve the quality
of the milk. I will be glad to yield.
Senator KEFAUVER. Will the Senator yield to me?
Senator Scow. I will be glad to.
Senator KEFAUVER. I want to say I think the Senator has done the

subcommittee a grave injustice.
Senator Scorr. I hope not. I want to discuss that before we are

through.
Senator KEFAUVER. The Senate got confidential information from

General Motors and decided not to use it.
Senator DIRKSEN. We did not get cost information.
Senator KEFAUVER. We got cost information. The subcommittee

got full cost information from the bread industry, which was consoli-
dated by the Department of Agriculture. I have never seen any of it
in any column.
Senator DIRKSEN. What has happened to it?
Senator KEFAUVER. I want to say also that Senator Taft, when he

was chairman of the Joint Committee on the Economic Report—and
I refer to page 91, and I ask that this paragraph be included—he
pointed out the great needs of the Congress and of the Senate of the
United States, in deciding these issues, for, first, data on the general
level and trend of economic concentration, and, second, data on
unit cost.
In regard to the second there has been a longstanding need in Government

and private industry for objective data on unit costs.

It goes on to say:
Second, better information would be of value to the Government in the

appraisal of economic conditions. It would provide individual firms with a
yardstick with which to compare their own costs in settling of labor disputes.
It would provide background data as in the analysis of the relationship between
size and efficiency which would be of great value to the development of sound
and consistent programs relating to procurement and location of size of plants,
antitrust activities, promotion of small business, regional development—

and so forth.
That was a staff report to the committee when Senator Taft was

chairman.
Senator HRUSKA. I understood it was a quotation from Senator

Taft.
Senator KEFAUVER. No, it was a staff report.
Senator HRUSKA. A staff report, not a statement by Senator Taft.
Senator KEFAUVER. Published by the staff to him when he was

chairman.
The CHAIRMAN. I think there is something wrong in the industry

when your profits are going down. You say the third quarter will
be worse than the second quarter.
Senator Dodd ?
Senator DODD. I would like to ask a question.



•

36 STEEL COMPANIES ( SIMPENAS)

I think Mr. Bromley perhaps will want to answer it.
As I understood you, Mr. Bromley, you said that your advice to

your client was that the subpena did not require a personal appear-
ance. You also said that you thought if they did appear they might
waive certain rights.
What rights?
Mr. BROMLEY. As I tried to say a few minutes ago, Senator Dodd, in

the first place, they might have waived their right to contend that this
was a subpena duces tecum only. That is the first thing they might
have waived.
The second thing they might have waived was any defect which

may possibly develop in the authorization for the issuance of the
sul3p en as.
Now, there may be other rights, but those I deemed important

enough and vital enough that any lawyer who had any familiarity with
the law would say: "Don't you go there because you are not required
to o."

Senator DODD. This morning you made clear you were not waiving
any rights in your appearance?
Mr. BROMLEY. That is right.
Senator DODD. Could you not have done so on the occasion when

you were asked to appear there the first time?
Mr. BROMLEY. I do not think when you are asked to appear under

a subpena.
Senator KEATING. Mr. Chairman, may I ask one question?
Mr. PATTON. Sir?
Senator KEATING. I have more interest in Buffalo and Lackawanna,

and other areas of New York State than I have in Houston or Pitts-
burgh.
Mr. PATI'ON. That is understandable, sir.
Senator KEATING. Do you have plants in New York?
Mr. PATTON. We have a large steel plant at Buffalo. We have iron

ore mines in Port Henry. We have iron ore mines at Shandagen up
in the Adirondack Mountains, all in New York State.
We have a plant at Troy, N.Y., also.
Senator KEATING. Can you give me any information regarding,

with any degree of accuracy such as you have given with regard to
Houston—as to the number of jobs which, in your judgment, would
be affected in the State of New York by the revealing of your cost
data to foreign competitors?
Mr. PATTON. I will be glad to get that information for you. I can

say with confidence that jobs would be affected, and that our plant
at Buffalo, which is already just limping along 
Senator KEATING. You have laid off a lot of men?
Mr. PATTON. Oh, we have a substantial number of people laid off at

Buffalo. Our plant at Troy, N.Y., is completely closed down for lack
of business. Our iron ore mines in Port Henry are down and our
mines at Shandagen are operating very intermittently, all because the
steel industry is not operating at a healthy rate, and largely due to
the fact that we have lost business both abroad and here at home to
foreign competitors.

Senator ERVIN. Mr. Chairman, I would like to make one sugges-
tion which I think would contribute some illumination to the hearing,
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and that is, it seems to me that in order to determine whether the
evidence sought to be subpenaed is relevant to any legislative proposal
pending before the subcommittee, that the subcommittee should be re-
quested to supply the members of the full committee with the record
of any bills pending before the subcommittee which, in the judgment
of the staff or the members of the subcommittee, would show that the
information sought is relevant to a pending legislative proposal.
Senator KEFAIIVER. Mr. Chairman, I think the Senator is right, but

it has already been supplied.
Senator ERVIN. I am sorry, I could not get here earlier. I keep so

busy these days I cannot get anything done.
Senator KEFAIIVER. If the Senator will read the hearings before the

subcommittee of August 21, of which he has been supplied a copy, and
also August 31 before the subcommittee, he will find a full statement
of the legislative studies.
Senator ERVIN. I was not asking about legislative studies. I was

asking about bills. I would rather read bills than a legislative report,
so I can make my own judgment.

Senator KEFAIIVER. We will send you the bills. The bills are re-
ferred to by number.

Senator HART. Mr. Chairman, I wonder if I could make a comment
since Senator Kefauver commented on something I had said in an
earlier hearing and, for the life of me, I could not remember what
it was.
It occurs to me now.
I had suggested on the return date of that subpena that it was

really a conflict between two principles, neither of which were offen-
sive, and both of which were decent.
It is the principle that protects an enterprise against disclosure of

secrets which would be destructive. There is a principle that author-
izes the Congress to obtain that information which is necessary in
order that it act wisely.
In such a setting, it seems to be a problem of determining the prior-

ity between these principles.
It is not quite as easy as either extreme suggested, as I see it, and

rarely is that true anywhere.
But, in order that you could better appreciate the problem that

faces a member of this committee and the subcommittee particularly
let me breiefly suggest that perhaps you, or if not you, some of the
members of the Iron & Steel Institute, feel that one of your com-
petitive problems is the antitrust laws.
One of your difficulties is that the antitrust laws in 1962 are

neither responsive to today's economy, useful in the protection of
the public, and are, in fact, harmful in your efforts effectively to com-
pete in the new kind of world that you describe.
Well, now, if a member of the committee feels that way—and I do—

then you can understand why a member of the committee would
want to find out by testing this subpena the extent to which we can
get information which will bear on the question of is size efficient;
what competitive consequences would follow if this kind of change
were made in the antitrust laws as against this.
This is the reason behind the feeling that as between these two

principles, you are more inclined as a legislator to resolve it in terms
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of getting the information which you, wisely or unwisely, feel would
enable you more intelligently to respond to what I think is a para-
mount problem that faces the business community and Government.
The fact is that our antitrust laws are just horse and buggy, and we

have got to change them, make some very basic overhauls.
It would seem to me that the kind of information that we were

proposing to obtain would be helpful in wisely meeting what I think is
a legislative responsibility.
I make that comment only to suggest that there seems to me to be

some logic and reason in our approach.
Having made that self-serving statement, let me assure you that

I was not one who felt that you had defied the Congress.
Mr. PATToN. We never had any such intention.
Senator HART. This was your instrument or your approach of

testing which of these two principles ultimately would prevail.
Mr. PATroN. Senator, may I comment that conceding fully, as we do,

the right of Congress and its committees to get proper information
for legislation, in our particular, unique situation, is it of such
pressing importance that you would do something that we feel might
kill the patient in effecting a cure, or is it something that you would
be happy to say that we who are entrusted with the running of these
businesses have intimate knowledge of the damage that this infor-
mation could do to our companies, and would accept our firm and
sincere conviction that this is damaging material, and that in your
wisdom you men who are entrusted with the welfare of this country
of ours, in your wisdom we would hope that you would not require us
to give this information which we feel so deeply is harmful to our
companies, to our industry and even to our country.
Senator HART. Mr. Patton, anticipating we may be adjourning and

hopeful it will ease tensions if any have developed, the very first hear-
ing that I participated in as a member of the Antitrust Subcommittee
bore on the question of requiring corporations to notify in advance any
intention to change prices, and Mr. Blough for United States Steel and
Mr. McDonald for the Steelworkers were the witnesses, and we dis-
cussed at great length with them how you run a steel business and a
steel union. The next set of hearings involved bills to affect the opera-
tion of professional baseball and football. I had happened to have
been an active participant in companies in those fields, and I sat here
and listened to us discuss with Joe Cronin and Ford Frick and others
how to run baseball and football, and I thought back to my perform-
ance in the first set of hearings and I have always tried to remember
this experience.
We, I know, are forced to ask questions which to somebody who lives

and has lived for 27 years in the industry sound nonsensical, but we
have this responsibilty that I am talking about and it is one that con-
cerns each of us, and though we take varying positions it is not I think
that our sincerity is any less than the fellow with whose position we
happen to agree.
Mr. PATTON. We respect the fact that your sincerity is just as great

or greater than ours, but we do want you to know how deeply we feel
about this type of information.
The CHAIRMAN. Senator Hruska.
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Senator HRTISKA. Mr. Chairman, I am so pleased that I was pre-

ceded in my remarks by the very sage remarks of both Senator Hart
and Senator Ervin. There are the two principles to which Senator
Hart refers. There is still another principle, however, which I think
the witness' testimony bears heavily upon, and that is the principle
of self-preservation, which we should pay some attention to, not for
the steel companies as such but for the Nation and its well-being, the
matter of jobs, for example, the matter of deficit payments, the matter
of outflow of gold and the crippling of a very strong and necessary
national resource, namely, the steel industry.
Now insofar as we get into the matter of legalistic theories and

concepts, that is one thing. Another, however, with which this com-
mittee will be very heavily charged is the matter of policy. Is it good
policy to ask for information that will infringe and have such a heavy
impact on this principle of self-preservation? Will the recital of the
pendency of a bill or six bills which would have some relation to this
type of information, will the pendency of such bills be enough? That
is not the test in a court proceeding as I understand it.

First of all, in a court proceeding whenever confidential or trade
secret information is required the court first determines whether or
not there is occasion for requiring the production of such evidence
and testimony. Now here we do not have that. We put the cart way
before the horse, and that is not the way to draw a wagon. We have
not gone into the philosophy or the wisdom or the propiety of any
of these pending bills, so that we did not determine in any way
whether if they would achieve everything that is claimed for them
they would be the proper kind of legislation that we would want to
achieve. If that were gone into first and that preliminary question
determined and decided, and then we would come to a point that is
described by the Senator from Michigan namely, then we would have
to weigh these two principles and see which of them would prevail
over and above the other. But I do think there are those two separate
categories of decision with which the subcommittee is confronted.
One is legalistic to be sure. The other is a matter of policy.
The CHAIRMAN. Gentlemen, is there any reason in continuing over

until Friday? I have had this request from Senator McClellan who
cannot be here. We will meet at 10 o'clock Friday morning.
(Whereupon, at 12:30 p.m., the committee adjourned to reconvene

at 10 a.m., Friday, September 14, 1962.)
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FRIDAY, SEPTEMBER 14, 1962

U.S. SENATE,
CO3I MITTEE ON THE JUDICIARY,

Washington, D.C.

The committee met, pursuant to notice, at 10:22 a.m., in room 2228,
New Senate Office Building, Senator James 0. Eastland (chairman)
presiding.
Present: Senators Eastland, Kefauver, Johnston, McClellan, Ervin,

Hart, Hruska, Keating, Fong, and Scott.
Also present: Thomas B. Collins, counsel of the Committee on the

Judiciary.
(Present at this point: Senators Eastland (chairman), presiding,

Kefauver, McClellan, Ervin, Hart, Wiley, Hruska, Keating, and
Fong.)
The CHAIRMAN. The committee will come to order.
Mr. Patton, do you have anything to add to your testimony of

yesterday?

STATEMENT OF THOMAS F. PATTON, PRESIDENT, REPUBLIC STEEL

CORP.; ACCOMPANIED BY H. C. LTJMB, VICE PRESIDENT, DIREC-

TOR OF LAW AND CORPORATE RELATIONS, AND BRUCE BROMLEY,

COUNSEL—Resumed

Mr. PATTON. Mr. Chairman, we had concluded our presentation
and were in the mist of answering questions, and, at your request, we
are back here this morning for such further proceedings as you may
desire.
The CHAIRMAN. Senator McClellan?
Senator MCCLELLAN. I pass for the moment and will let Senator

Ervin proceed.
I have been occupied with other matters.
Senator ERVIN. I will do the same.
The CHAIRMAN. Senator Wiley?
Senator WILEY. I pass.
The CHAIRMAN. Senator Hruska?
Senator HRUSBA. Mr. Chairman, I do not know that I have too

many questions.
There is one thing that has been going through my mind since our

hearings the other day, the matter of the several assertions from time
to time that we have had similar cost information to that which is
being requested here given us in previous hearings like on bread and
on drugs and automobiles and in previous steel hearings.

41
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Frankly, I have had a search made of the record, and we have notbeen able to find any such information such as that which is being
requested in the hearings here and in the subpena here.
There have been such things as total sales and net profit figuresgiving total consolidated profits, but nothing by way of unit costs upon

specific items such as we have here. The type of information gen-erally, for example, from General Motors and Chrysler and Ford isall of that general category.
In fact, Chrysler in the excerpt furnished me here furnished in-

formation along the idea of one of these pie charts.
The CHAIRMAN. Will you wait a minute?
I have the following telegrams to be inserted in the record:

Telegram dated September 11, 1962, from Jones & Laughlin
Steel Corp., Avery C. Adams, chairman of the board;
Telegram dated September 12, 1962, from Colorado Fuel & Iron

Corp., Leonard C. Rose, president;
Telegram dated September 13, 1962, from Inland Steel Co.,

Joseph L. Block, chairman of the board; and
Telegram dated September 14, 1962, from Kaiser Steel Corp.,

J. L. Ashby, president.
(The telegrems referred to are as follows:)

PITTSBURGH, PA., September 11, 1962.
Hon. JAMES 0. EASTLAND,
Chairman, Senate Judiciary Committee,
New Senate Office Building,
Wash,ington, D.C.:
As we have previously written Senator Kefauver we believe that publication

of our confidential product cost-and-profit data as proposed by the Subcommittee
on Antitrust and Monopoly would have serious and adverse effects on Jones &
Laughlin Steel Corp. Particularly because of the competitive advantage it
would give foreign producers. We hope that your committee will not take any
action that would have the effect of authorizing the subcommittee to require
that kind of data from us or any other steel company.

AVERY C. ADAMS,
Chairman of Board of Directors,

Jones & Laughlin Steel Corp.

NEW YORK, N.Y., September 12, 1962.
Hon. JAMES 0. EASTLAND,
Chairman, Committee on the Judiciary,
U.S. Senate,
Washington, D.C.:
The Colorado Fuel & Iron Corp. respectfully urges that submission of steel

production costs pursuant to the subpenas duces tecum issued by the Subcom-
mittee on Antitrust and Monopoly would be contrary to the national interest.
As a company which produces a line of products in which foreign competition is
particularly severe, we believe that the compilation of cost data would seriously
and immediately injure our shareholders, our employees, and the communities
in which they live.

Although the Colorado Fuel & Iron Corp. is not one of the four companies
which are formally contesting the subpenas, we have a vital stake in the out-
come of this matter. We have not joined in formally contesting the subpena
which we received, only because we feel that the issue is adequately raised by
the test cases of the four companies which are already before you and because
it appears that intervention of additional companies would serve merely to com-
plicate procedures and thus to delay a prompt decision on the question. Pend-
ing resolution of the test cases, we have not submitted data pursuant to the
subpena, but we will be forced to do so if the final decision in the test eases
requires compliance. Production costs have always been our most closely
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guarded trade secrets. To put these costs in the hands of our foreign competi-
tors would give them an unfair advantage. For they would then know just
how much to bid in order to take any particular business from American steel
mills; they would know which of their facilities to expand or improve because
they would know where American steel mills are most vulnerable. Compiling
cost data in groups of several companies, as the subcommittee proposes, will not
lessen the value of the information in the hands of our foreign competitors. On
the contrary, compilation of data by groups of companies will merely simplify
the task of foreign steel producers by providing them with a neatly packaged
average cost analysis of each major product. This will be particularly harmful
because foreign steel companies and their governments take special pains to
assure that we have no access to their production costs.

It is important to note that the steel products in which foreign competition
is most severe are generally the products which require the most man-hours to
manufacture. Therefore compliance with the subpenas will adversely affect
our ability to sell the very products which provide the most jobs. This will
have a serious impact upon employment in communities in the eight States in
which our major plants and mines are located.
We urgently solicit your favorable consideration of the position of the steel

companies in the test cases.
( Signed) LEONARD C. ROSE,

President.
HOWARD HOLTZMANN.

CHICAGO, ILL., September 13, 1962.
Senator JAMES 0. EASTLAND,
Chairman, Committee on the Judiciary, U.S. Senate, Senate Ogee Building,

Washington, D.C.:
Publication of steel costs would be harmful to competitive position of American

steel industry and consequently to employment of steelworkers. It would also
be contrary to the concepts of our free economy. Therefore, strongly urge that
request of your subcommittee for this information be withdrawn.

JOSEPH L. BLOCK,
Chairman, Inland Steel Co., Chicago, Ill.

OAKLAND, CALIF., September 14, 1962.
Hon. JAMES 0. EASTLAND,
Chairman, Senate Judioiary Committee,
Washington, D.C.:
We understand that at your hearing on September 12, members of the com-

mittee expressed considerable interest as to the impact of foreign competition
on the American steel industry, and as to whether disclosure of the cost data
required by the subcommittee subpena would confer a competitive advantage
on foreign steel producers.

Kaiser Steel Corp., which markets its products primarily in the Western
States, is experiencing unprecedented competition from foreign sources. A
substantial and steadily increasing share of the Western steel market is being
taken by foreign steel producers.
As indicated in our letter to the subcommittee dated August 10, we think

publication of the product cost data requested by the subcommittee, no matter
how the data is coded before publication, will give invaluable information to our
foreign competitors, and could place us at a further disadvantage in competing
with them.

KAISER STEEL CORP.,
By J. L. ASHBY, President.

Senator HRUSKA. I do not know if the witness has any knowledge
of the information given to this subcommittee 5 years ago in the steel
hearings or not.
Have you, Mr. Patton?
Mr. Pm-row. Senator Hruska, we have made a little research into

this subject, and, with your permission, I will read just very briefly
as much as we can find with respect to the three situations you re-

A
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member or you mention? and I think you will find that they are quite
different from the situation confronting us today.
With respect to the automobile industry, I would like to call your

attention to a statement which appears on page 124 of the report dated
November 1, 1958.
The CHAIRMAN. What report?
Mr. PATrox. The report of the subcommittee, Senator Kefauver's

subcommittee, which the subcommittee issued.
Senator KEFAUTER. May I ask what report?
Mr. PATrox. This is the report issued by your subcommittee dated

November 1, 1958, following your investigation of the automobile
industry, and I refer to page 124, and I quote from page 124 of that
report.
It reads as follows:
Inasmuch as the companies refuse to supply the subcommittee with break-

downs of their unit costs, no definitive figures on costs can be presented.

That is as much as we have been able to find on that.
In the report dated June 27, 1961, which the subcommittee issued

following its investigation of the drug industry, the subcommittee
stated at page 6 of that report, and I quote:
Companies which were represented at the subcommittee's hearings were re-

luctant to disclose production cost data relating to specific products. It has
been possible, nevertheless, to utilize other data to arrive at meaningful esti-
mates of such production costs for a number of pharmaceutical products which
were discussed in the course of the hearing.

So, apparently, there was nothing given there.
Now, with respect to the bread situation, of course, may I point

out that bread is a local product sold in local markets and is not sub-
ject to foreign competition in any way like we are subjected to with
respect to steel.
The subcommittee's report dated August 27, 1960-
Senator HART. If I could interrupt just to protect myself, the as-

sumption you make is not accurate, as Judge Bromley knows, if you
live across the river from Canada.
Mr. PATToN. I accept that competition, Senator, but I know that

it is not like the competition we have in steel.
Senator WILEY. That is still an American product.
Mr. PATTON. May I just read the subcommittee's report following

the bread industry investigation. The report dated August 27, 1960,
stated this:

It is important to realize that, unlike steel or automobiles, bread I§ a perish-
able product sold predominantly in local markets.

That is all, sir, we have been able to find on these three specific
items.
Senator HRusKA. In each of those instances, however, is this not

true:
Certainly, it was true in the steel case, with which you are familiar,

the hearings of 5 years ago, that whatever information was given was
by way of agreement and consent; it was not pursuant to subpena,s ?
Is that correct?
Mr. PATTort. That is my understanding, sir.
Senator HRUSICA. It is my recollection that that same is true in the

bread industry and also in the drug industry, and it was not informa-
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tion of this type. Now I think it worthwhile to make that clear, Mr.
Chairman, because I do not think we should labor under the appre-
hension that we have precedent here for the type of information which
is being sought.

Senator KEFAUVER. Mr. Chairman, is that the end of the Senator's
questions on that point?

Senator HRUSKA. On that point, yes.
Senator KEFAUVER. Then I would like to be heard, Mr. Chairman.
The CHAIRMAN. Proceed.
Senator KEFAUVER. On that point, Mr. Chairman, I call attention

to the report of the subcommittee on administered prices on bread
published August 27, 1960. Page 113 shows how the separate infor-
mation by nine companies was submitted to an expert in the Depart-
ment of Agriculture, consolidated and published in very much the
same way as our original suggestion here.
They may not have as much foreign competition but they certainly

have local competition and they have many other problems. It will
be seen at page 113 that there is a breakdown of production costs in
more detail than we have agreed to with the companies here.
The production costs, ingredient costs, packaging and wrapping,

compensation, bakery plant employees, compensation company offi-
cers, depreciation expense, taxes other than income and social security,
other costs and expenses. Then we have a breakdown of distribution
costs, compensation, delivery employees, delivery expenses, expense
other than wages and salaries, advertising and promotion, all of which
is broken down in that detail on page 113.

Senator HRUSKA. Would the Senator yield?
Senator KEFAUVER. It is true that in the bread industry we told

the bread companies 
Senator WILEY. He asked you to yield.
Senator KEFAUVER. Let me finish the explanation about bread and

I will. [Continuing:] That we could subpena the information but
we would prefer to get it of course by request rather than by subpena.
Rather than having a subpena, for the information served upon them,
the bread companies agreed to furnish the information, which was then
consolidated and grouped, and shown in more detail than was asked
for of the steel industry and agreed to with some reluctance by U.S.
Steel and the others 
The CHAIRMAN. Could I ask you a question? I understood you to

state that you got cost information from General Motors. Is that
correct? Did I understand you correctly? Did you get cost data
from them?

Senator KEFAUVER. The information we got, and I will explain
exactly what we got, can be translated into costs by mathematical
calculation. What was subpenaed from General Motors when this
committee was under the Chairmanship of Senator O'Mahoney was
data on the profit and loss and costs for their various divisions during
a particular time. Ordinarily they have their information consoli-
dated.
We got the costs and profit and loss statement of the various divi-

sions. Then with the public information as to the number of vehicles
or street cars or buses that were made by any particular division, it is

92394-63-4
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simply a matter of dividing the number into the information we got to
get the unit cost and unit profit per vehicle of the various divisions of
General Motors.
Senator HRUSKA. If the Senator would yield, I would like to read

exactly what was gotten, and it will be seen from its very face, from
the agreement that was entered into with General Motors and from
the data given that it could not have resulted in unit costs of the kind,
production costs of the kind we ask here.
I am reading now from pages 2553 and 2555 of the hearings in the

automobile industry case:
Senator KEFAUVER. Mr. Dixon, will you explain what General Motors will

furnish to us?
Mr. DIXON. Yes, Mr. Chairman.
As you know, prior to these hearings we have carried on some degree of ne-

gotiations with the four automotive manufacturers that are going to appear and
testify here, requesting certain information pertaining to profits and other re-
lated matters. In order to preserve, Mr. Chairman, as much as possible, of the
confidentiality of the figures we requested, we have had several meetings and
have come to this understanding: General Motors has agreed to furnish us in-
formation that will disclose for the years 1954, 1955, 1956, and 1957 the net
profits before taxes and net profits after taxes on their automobile manufac-
turing business, which would include all passenger vehicles together with their
trucks. This information will include unit and dollar sales representing the
total sales of U.S.-made vehicles with optional equipment to dealers, both
to Canada and overseas. The profit figures are the corporation's total consoli-
dated profits from the cars, truck, body, assembly, and parts divisions, which
are applicable to these sales.
We will therefore get for these 4 years the sales and value, the total costs. We

will have net profits before taxes, the amount with the percentage of sales.
We will have net profit after taxes with the amount and percentage of sales.
We will have the units sold. Of the units sold, we will have the total cost, net
profit before taxes, net profit after taxes.

And I submit, Mr. Chairman, that is not what is being requested
here.
Senator KEFAUVER. With all due deference, my friend from Ne-

braska is not talking about the same hearing that I was talking about.
He is talking about the hearing of the 85th Congress, 2d session,
on automobiles. He has read from the report of the subcommittee,
which I have here, in the 1958 hearing. The occasion that I was talk-
ing about was in 1955 when Senator O'Mahoney was chairman of this
subcommittee and when we did secure the breakdown of profit and
loss from General Motors by divisions.
Senator HRUSKA. But not by unit, was it?
Senator KEFA1TVER. It is very easy to derive unit figures when you

have the profit and loss by divisions, because the number of vehicles
made in that particular division is a matter of public record. You
divide the number of units made into the profit or loss made in that
particular division and, of course, you have the profit and loss per
automobile.
Senator HRUSKA. On the contrary, Mr. Chairman, I submit that is

very fallacious reasoning. In any division they not only have auto-
mobiles, they have parts, they have a mix. There are all kinds of
automobiles, even of the Chevrolet kind or the truck kind, and in this
instance what the steel industry is being asked to give is specific items
with specific production costs.
You can use the figures and divide the number of units produced into

the profit and you will get a figure all right, but it will not be prod.uc-
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tion costs of the type that we get here. It is a very fallacious type of
reasoning.
Senator KEFAUVER. In any event, we did get the figures on costs and

profit and loss of the Buick Division, the Chevrolet Division and the
various and sundry divisions, from which staff advised me there was
enough information to get the per unit figures by simple mathematics.
I would also call the Senator's attention to the fact that even in the
1958 hearing to which he has been referring if he will look at page 19
of the report of November 1, 1958, he will find at page 129 that they
did give the committee by subpena or otherwise, I am not sure if I re-
member which-
Senator HRUSKA. There was no subpena.
Senator KEFAUVER. The average price and profit per unit at actual

1957 output was submitted. That is what they gave us. Then from
other data that was secured or furnished the overhead expense

' 
mate-

rials, and other direct costs, hourly rated labor were calculated, all of
which will be found on the table at page 129.
Senator HRUSKA. But that was as a result, was it not, Senator

Kefauver, of the information furnished which I have read about from
the hearings. The actual computation was not furnished by them
by unit. It was a matter of computation from the information given
you by them.
Senator KEFAUVER. No. You will find on page 125 the actual unit

information which was furnished by General Motors Corp. for the
years 1954,1955, 1956, and 1957.
The CHAIRMAN. I think it is obvious that the automobile industry

does not face the foreign competition and they do not have the type
of competition domestically that the steel industry faces. I think itis an entirely different problem altogether.
Senator KEFAUVER. Mr. Chairman, respectfully the automobile in-

dustry would not agree to that.
The CHAIRMAN. Maybe they would not, but that is my judgment

about it.
Senator KEFAUVER. Well, you see the number of foreign cars around

the streets.
The CHAIRMAN. Yes, but you are talking about 1957.
Senator KEFAUVER. I am talking about 1955 and 1956.
The CHAIRMAN. All right that is even worse.
Senator KEFAUVER. The information is furnished in detail on page

125. What they furnished and other information secured is set forth
on page 129.
Mr. ERVIN. Mr. Chairman, if I may interject myself at this point,with all due deference to my two learned friends in the discussion ofprecedents, I think that the crucial question and the only questionpending before the committee at this time is whether or not any legiti-mate congressional purpose is to be served at the present moment bythe production of the information called for by the subpenas.
Senator KEFAUVER. Mr. Chairman, I agree with Senator Ervin. But

Senator Hruska challenged a statement that I had made and therewas precedent for the furnishing of either unit costs or other material
from which unit costs and cost breakdowns could be calculated. Now
I also used two other examples in the discussion the other day. One
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was in connection with Westinghouse and General Electric. I stated
there that we subpenaed in addition to their overall profit or loss by
the companies, profit by division. The idea was to try to show whether
those divisions in which there had been price fixing had made more
money or less money than those divisions in which there had been com-
petition. We secured that information. I reported the information
we had to the subcommittee. The subcommittee has under considera-
tion what use will be made of the information. It has not been made
public. No decision has been made as to what use will be made of it.
I also said that we secured from the drug industry certain cost data,

that enabled us to calculate reasonably accurately although conserva-
tively the production cost of certain drugs. The information that we
subpenaed was the bulk sales contracts where one drug company
would sell prednisone, for instance, to another drug company in fin-
ished bulk form.
(At this point in the proceeding Senators Johnston and Scott

entered the hearing room.)
Senator KEFAIIVER. From that, after getting outside estimate as to

the cost of bottling and labeling it was possible in prednisone and in
quite a number of other drugs to figure almost exactly, in one case
exactly, what the unit cost of making a particular capsule was. So
that there are a number of precedents.
Senator HRUSKA. Would the Senator yield on the drug cost?
Senator KEFAIIVER. Yes.
Senator HRUSKA. All of us know what those were.
I think in all fairness it should be said that that was a computation

and a highly unfair and misleading type of calculation.
Frankly, it was designated in each instance as a markup, not as a

profit.
The press and others have immediately, the lay people have said:

"Well, if it is an increase from $1.50 to $15—the $1.50 being this
limited cost per 100 pills and it was sold for $15 to the druggist—
that is a profit of 1,500 percent or 1,000 percent."
But in the fine print to the footnote there was always this qualifi-

cation:
That that cost did not include research, plant cost and maintenance,

general overhead, advertising, warehousing, detail men, selling ex-
pense of all kinds, taxes, and a host of other things.
So we can get figures here, I am sure, from the annual statements

of these steel companies.
We can get figures, and the production, and we can come out with

all kinds of computations.
How accurate they will be and how much they will serve by way of

purpose is something else again, and that is certainly what is true in
the drug hearings.
And I might say in the drug hearings at page 7856 Mr. Dixon said

this:
Mr. Chairman, in keeping with the practice of this subcommittee and in an

attempt not to get into matters which are considered by industry members as

highly competitive and as trade secrets, we have chosen another avenue to get

information which we thought of interest to the subcommittee. We did not ask
for cost data for any individual product which, in my opinion, could be held to

be a competitive trade secret. But we did ask for certain basic information.

We asked for the bulk sales that were made between these individual companies.



STEEL COMPANIES ( SUBPENAS) 49

And it is on that that the computation was made.
Senator KEFAUVER. Yes; and it was sufficient to make the computa-

tion, and the distinguished Senator does the committee an injustice.
The calculations that were made were the manufacturing costs of

production, having nothing to do with selling expense or profit.
In every case the calculations made by the staff of the subcommittee

were above what turned out to be the actual cost of production.
In the case of making a tetracycline antibiotic tablet, the subcom-

mittee calculated that the cost was about 3 cents a tablet.
It turned out that Bristol made the tablet actually in finished form,

including its allocated share for research, overhead of their manufac-
turing plant, for 1.7 cents.
That was the material that came from Bristol.
The same is true in the case of corticosteroids.
The subcommittee overestimated the cost, and it turned out to be less

than the subcommittee had actually estimated.
Senator WILEY. Will the Senator yield?
Senator KEFAUVER. I am very happy to yield.
Senator WILEY. Judge Ervin, in my opinion, hit this issue right on

the head.
He called it a congressional purpose.
(At this point in the proceedings, Senators Eastland and Johnston

leave the hearing room.)
Senator WILEY. Now, in my opinion, we are not back in 1955. We

are facing a situation where the world is entirely changed, and we
might say, does it serve a congressional purpose if we damage the
public interest.
We have something else involved here in this age of the "New

Frontier," as the President calls it. I have just returned a little over
a week ago from the northern part of my State where the iron mines
are all shut down. I have just read the wires that have come in from
these various companies in which they very decidedly make the point
that foreign competition is a dangerous thing at this time.
Now, we do not have to close our eyes to what we can see around us

anywhere, not only in steel and iron, but we have built the world
up to become competitive with us. And the situation is that the pub-
lic interest here is to me a very serious element.
In other words, if we go ahead and damage these great institu-

tions that employ thousands and thousands of men, they have to close
down, the impact upon our society, every segment of it, is something
that we cannot measure. And that is why, instead of living back in.
the past ages of 1955 when the world had not been rejuvenated eco-
nomically as it is now, we are living today in 1962, where we have
got a competitive issue that is tremendous.
It is a public issue.
Congress will have to face it when it takes up this trade law.
It will have to consider the question of protecting the industries

of this country.
Now, if, as a matter of fact, as these wires contend, that foreign

competition is a fact, and giving foreign nations, foreign businesses,
the facts that they would get it if they were compelled to give them
here would damage American industry, well, I feel that there should
be no subpena issued.
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(At this point in thep roceedings, Senators Eastland and Johnston
enter the hearing room.)
Senator KEFAUVER. Mr. Chairman, I think Senator Ervin has it

right, and if nobody else has any questions—
The CHAIRMAN. Well, we have got to call on others.
Senator Keating?
Senator KEFAUVER. Well, let me respond to Senator Wiley's state-

ment.
Mr. Patton did say that iron mines were closed down men were laid

off in many cities, that local steel business was being lost to foreign
trade and to foreign competitors, and that business here was being
lost to foreign competitors, and that our steel plants were only oper-
ating at 50 percent of capacity.
I am sure Mr. Patton would agree that this subcommittee had

nothing to do with the plight that you have gotten yourself into.
We have not asked for—your plight is not due to any cost data

being asked.
Mr. PATTON. We hope you will not make it worse, Senator, by mak-

ing us reveal confidential data. It is bad enough now.
Senator KEFAUVER. The trouble you have had, I think, Mr. Pat-

ton, is that since 1902 you have had an administered price industry
in which you do not compete pricewise. If you ever start competing
pricewise and get your rate of production up, as I shall bring out
through questions, you will be able to not only keep your business,
but you will be able to meet competition, and you would not have to
lay off men.
You would not have to close up mines.
You would not have to be a sick industry.
But those are questions that I want to get to after a while.
Mr. PATTON. I must say, as head of the steel company which I am

privileged to head, we are in the most intense competition of any
industry that I have any knowledge of. If there ever was competi-
tion, it exists in the steel industry.
The CHAIRMAN. Senator Keating?
Senator KEATING. Mr. Patton, when did foreign competition become

a major factor in the steel industry?
Mr. PATTON. It began to emerge in about 1955, late, or beginning in

1956, and it has gotten increasingly worse year by year.
As Senator Wiley indicated, as these new, modern plants were being

completed, and as the years go by, it is going to get much more severe
than it is even now, Senator.
Senator KEATING. Did I understand correctly at the last hearing

that the steel industry was operating at about 50 percent capacity?
Mr. PATTON. Somewhat. A little over 50 percent of capacity, gen-

erally; yes, sir. That varies from company to company, as you know.
Senator KEATING. Has that figure been going down steadily since

1955 or 1956?
Mr. PATTON. It has varied from year to year, but may I say that

since 1955, we had in 1955, 117 million tons of steel production in this
country.
Never since that year have we begun to approach that.
And since 1957, the average has been more in the neighborhood of

100 million, so that, as I pointed out, we have been static in produc-
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tion more or less in this country, while the rest of the world is increas-
ing enormously at the same time.
Senator KEATING. What has been the best year since 1955?
Mr. PATToN. I think it was one year we had 112 million tons. I

think that was in 1956.
Senator KEATING. Do you have the figures since 1956 right at hand?
Mr. PArroN. May I look just a minute?
I think maybe I do.
It was in 1956 we had 115 million.
In 1957 it dropped to 112 million.
And in 1958, which was a depression year, it dropped to 85 million.
In 1959, it was 93 million.
In 1960, it was 99 million.
And in 1961 it was 98 million.
Senator WILEY. How much?
Mr. PATTON. 98 million.
Senator KEATING. And in 1962 do you have an estimate?
Mr. PATToN. Of about 98 million or less, so that we made no increase

at all.
Senator KEATING. At the last hearing I inquired about unemploy-

ment at your Buffalo plant, and, if possible, with regard to the Bethle-
hem plant at Lackawanna.
Are you able to furnish those figures now?
Mr. PArroN. We are able to furnish you some figures that I think

will serve to answer the question that you have in mind, sir.
Senator KEATING. Would you do so?
Mr. PATTON. Yes, sir.
In the New England-New York market area served by the New

York State steel plants, there was an increase in imports of steel mill
products of 345,000 net tons in 1961 over 1955.
This is equivalent to full-time employment for more than 2,900

steelworkers for an entire year.
At current rates the payroll and employee benefits for these 2,900

steelworkers would total over $23 million annually.
Now, for full employment figures, because of this and other causes,

I have them, if you would like them, for the plants.
Senator KEATING I would like the employment figures for the

plants, yes.
And let me preface it by this:
I know there has been a drop, because I know the Buffalo situation.

and I know it is severe, and that there have been a lot of steelworkers
laid off.
Now, what is the major reason for that layoff?
Mr. PATTON. There are a number of reasons. One of the important

reasons is the reason I just mentioned:
The 345,000-ton increase in the import of steel.
There may be some other factors such as business in this country

itself may be a little slow.
And also there have been changes in equipment.
But one of the real important factors is the fact that 345,000 tons

of steel that we used to sell in this area is now being sold in our mar-
kets by these foreign steel producers.
Senator KEATING. In percentage figures

' 
can you give us any idea

of what 345,000 tons means? How much of an increase in foreign
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steel in the market of the northeastern United States does that
represent?
Mr. PATroN. I would have to get those figures for you, sir, but it

is an important item, as you can see.
Senator MCCLELLAN. Senator, will you yield for clarification?
Senator KEATING. Yes.
Senator MCCLELLAN. This 345,000 tons, is that for the entire United

States?
Mr. PATrON. No, sir.
This is the area served by the steel plants located in the State of

New York. It is mainly New York State and the New England
area.
Senator MCCLELLAN. That is all I wanted to know. Go ahead.
I did not think you were talking about the entire United States.
Mr. PArroN. Oh, no.
It is much, much greater for the entire country, but Senator Keat-

ing was asking about the plants located in New York State.
Senator KEATING. This is what you might call, if you wanted to be

uncharitable, a parochial interest.
Well, can you say whether it is closer to 5 or to 50 percent?
Mr. PATTON. I would be glad to get that for you, sir, but I do not

have it. I can get it for you, and I will be glad to furnish it to you,
but it is a very important element.
Senator KEATING. It is substantial.
Mr. PArrow. A very significant element.
Senator KEATING. I would like to have it specifically.
The CHAIRMAN. Senator McClellan said he desires the same figures

for the entire United States.
Senator MCCLELLAN. I want to get the entire figures for the United

States. If it cost 2,000 jobs in this particular area, that much in-
crease—that is just 1 year's increase, is that right?
Mr. PArroN. Yes. Senator McClellan, I have that in my statement,

and I will be glad to repeat it right now.
Senator MCCLELLAN. If it is in the statement, it is all right.
Senator KEATING. It would be good to place those figures in the

record at this point.
( Subsequently, the following material was received for insertion in

the record:)
At the hearing on September 14, 1962, 'Senator Keating wished to know (at

p. 36 of the printed hearings) the meaning of the increase of 345,000 tons in
foreign imports in the New York-New England area between 1955 and 1961 re-
ferred to by Mr. Patton at page 51. The increase of 345,000 tons is an in-
crease of 230 percent in that period because the foreign imports in the market
referred to were 150,000 net tons in 1955 and by 1961 had risen to 459,000 net tons.

At the hearing on September 14 Senator McClellan stated (p. 52 of the printed
hearings) that he would like figures for the entire United States similar to the
figures Mr. Patton had supplied for the New York State-New England market
area. The imports of steel mill products into the United States increased from
973,000 net tons in 1955 to 3,164,000 net tons in 1961, or an increase of 2,191,000
net tons, or 225 percent. This is equivalent to full-time employment for 18,500
steelworkers for a year. At current rates the payroll and employee benefits for
the steelworkers would total over $145 million annually.

Senator MCCLELLAN. Put it in now and get it in perspective.
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Senator JOHNSTON. Do you have it year by year?
Mr. PATTON. No, I do not, but if you will permit me, sir, I will tell

you what I do have, and if you would like something else, I will be
glad to get it in addition for you.
I stated, and I repeat, it has been estimated that if we had main-

tained our 1953-57 average participation in world export trade and
prevented further import erosion, we would have shipped 6 million
more tons than we actually shipped during 1961.
This means a loss of $1.2 billion in annual sales volume, a loss of

50,000 jobs and a loss of over $300 million in wages annually to
American steel workers.
Senator MCCLELLAN. But that does not tell us 
Senator KEATING. That is not the answer.
Senator MCCLELLAN. That does not tell us how much more steel

was imported into the country last year.
Senator KEATING. That is the point.
Senator MCCLELLAN. You have got 345,000 tons increase in steel

imports in a certain area.
Mr. PATTON. We can get you the import figure very easily, Senator.
Senator MCCLELLAN. That is what we were asking for to get it all

in at this point.
Senator KEATING. You do not have that.
Senator MCCLELLAN. You are talking about shipping steel; you are

talking about exports in your 6 million tons?
Mr. PATTON. Yes.
Senator MCCLELLAN. Let us get it all together.
Three hundred forty-five thousand tons in the northeast area? Now,

let us get the same tonnage for the United States.
Senator Scorr. If the Senator will yield—
Mr. PArroN. May I call your attention to the chart on page 7 of

my statement, Senator McClellan.
Senator MCCLELLAN. Very well.
Mr. PArrox. It shows that there has been an increase from 1954—

I am looking at this—from about 700,000 tons up to about roughly
3,200,000 tons, the chart would indicate.
Senator MCCLELLAN. That is over a period of about 10 years. But

you give 345,000 for a given area increase last year.
Senator KEATING. No; not last year.
Mr. PATTON. No, no. That is from 1955, sir.
Senator MCCLELLAN. From 1955?
Mr. PATTON. Yes, sir.
Senator MCCLELLAN. Now, what is the increase for the same period

all over the United States?
Mr. PATTON. As I say, it goes, looking at the chart, from about

700,000 tons up to about 3,200,000 tons.
Senator MCCLELLAN. That will be 2.5 million tons increase?
Mr. PATTON. Yes, sir.
Senator MCCLELLAN. In the same period?
Mr. PATTON. Yes, sir.
Senator MCCLELLAN. Throughout the United States.
Senator KEATING. In other words, there has been more than a 100

percent increase?
Mr. PATTON. Oh yes.
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Senator Scorr. If the Senator will yield, may I request that you
also give us a breakdown of the Pennsylvania area in terms of in-
creases in imports and loss of employment?
Mr. PATTON. I will be glad to do that, Senator Scott.
( Subsequently the following material was received for insertion in

the record:)
At the hearing on September 14 Senator Scott asked that Mr. Patton furnish a

breakdown as to the Pennsylvania area similar to that which Mr. Patton had
furnished with regard to the New England-New York market area in a response
to a question by Senator Keating on September 12.
Pennsylvania is the largest steel-producing State in the United States. Steel

production in Pennsylvania greatly exceeds the demands of the nearby market
area, and the plants there ship steel products into many parts of the United
States. It is therefore impossible to secure accurate figures showing the extent
to which production and employment in steel plants in Pennsylvania have been
affected by imports into the United States. In 1961 the production of steel ingots
In Pennsylvania was 22.9 percent of the entire U.S. production. Assuming that
the steel plants in Pennsylvania are affected by national imports in that ratio,
the national imports allocable to Pennsylvania were 223,000 net tons in 1955 and
725,000 net tons in 1961, an increase of 502,000 net tons. This is equivalent to
full-time employment for 4,200 steelworkers for an entire year. At current rates
the payroll and employee benefits for these 4,200 steelworkers would total over
$33,500,000 annually.

The CHAIRMAN. Senator Keating?
Senator KEATING. Mr. Chairman, in my view, we have three ques-

tions here, one of which might be called the amenities, one of which is
legal and one of which is a matter of policy.
When this subpena was issued asking that these people appear and

bring with them certain books, as a Senator I would have preferred
it if they had had the courtesy to appear and, if they were so advised,
to decline to produce the documents.
They were advised by one of the ablest and most prominent law-

yers in New York State and the country, Judge Bromley, not to
appear. Judge Bromley has sat on the highest court in New York. He
has disagreed with positions advanced by me and has agreed at times to
those positions.
I now disagree with his conclusion that these company officials

would have waived any rights by appearing before the subcommittee
without their documents.
I do that with considerable humility because of the standing and

stature of Judge Bromley.
However, that deals with the amenities.
We pass now to the legal question. In my judgment, this subpena

is clearly a subpena duces tecum. If it had included the words "to
appear and give evidence"—if those words had not been struck out-
1 would not have had a moment's hesitation in voting the citation for
contempt after the officials failed to appear. Mr. Patton in his ap-
pearance before the full committee has been extremely cooperative
and helpful, and certainly has made it very clear that neither he nor
the others who failed to appear before the subcommittee intended any
discourtesy to a Senate committee. His appearance before us has
served to vitiate any issue with regard to his not appearing before the
subcommittee.
I have a profund respect for the investigative process of a congres-

sional committee. They are essential to the operation of the Congress
and to effective government.
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The legal question is whether the documents sought to be produced
are pertinent to an authorized congressional inquiry and whether the
production of them would serve a legitimate legislative purpose.
In my judgment, if this committee and the Senate were to vote a,

contempt citation in this case, the court would hold that the docu-
ments in question are pertinent to the inquiry and should be produced,
and the named individuals would be held in contempt.

Parenthetically may I say that I have long favored a bill, and I
hope that this case will give added impetus to it, which would permit
these contempt cases to be tried as civil rather than criminal matters.
I will not go into it now, but I hope our committee at some time will
act on this bill.
The final issue, in my judgment, is the question of policy. This

question would not be involved in any court proceeding. If these
subpenas are valid, it would be no defense in a court case to say that
it is not good policy to require them to comply.
That is a problem which rests squarely on the shoulders, first, of

this committee and then of the Senate.
On this point, I believe that a convincing case has been made that

to require these companies to produce the unit costs of their operations
would seriously interfere with their ability to cope with foreign com-
petition.
The effect on domestic competition also is important, but I am most

concerned with the jobs of American steelworkers which are lost
by the invasion of our markets by foreign steel firms. I am satisfied
at this point, although I shall not make a final conclusion until the
hearings have terminated, that thousands of jobs of American steel-
workers would be lost, as they have been already, as a result of the
information foreign competitors would obtain under these subpenas—
information which under the law of many foreign countries, it would
be a criminal offense to disclose namely? the unit costs of production.

It, therefore, appears to me at this point that as a matter of policy
it would be unwise and not in the national interest if we were to force
these companies to reveal the unit costs of each of these items. Un-
employment in this country is serious enough now and I do not intend
to do anything which would make it worse.

Therefore, unless my position becomes changed by later evidence,
I am inclined on the ground of policy, and that ground only, to vote
against a contempt citation.
Senator KEFAUVER. Will the Senator yield for a question?
Senator KEATING. I yield.
Senator KEFAUVER. I would hope that the Senator and other mem-

bers of the committee would withhold judgment on the policy question
until the full case has been developed.
Senator KEATING. That I will do, I assure the Senator.
Senator KEFAUVER. A lot of evidence has not been presented and

until I have had the opportunity of questioning Mr. Patton as to
the authenticity of his general conclusions that he has made in his
statement—I have many questions to ask and many facts to bring out,
and the whole presentation has not been made.
Senator KEATING. I have already indicated that my final position

will be based on all the evidence and I assure the Senator that my
views at this point are tentative opinions. However, in fairness, I
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wanted my analysis of the matter, as I see it at the moment, to appear
on the record.
The CHAIRMAN. Senator Fong?
Senator FONG. Thank you, Mr. Chairman.
Mr. Patton, when you received this subpena with the words "to

testify" crossed out and you presented it to your counsel, did you come
to the opinion that this was merely and solely for the purpose of
presenting documents to the committee, rather than testifying?
Mr. PATTON. Yes, sir.
I was so advised by my counsel.
Senator FONG. Did you have any opinion as to whether you were

required to testify?
Mr. PATTON. I was told by my counsel I was not required to testify

that the sole burden of the subpena was to produce certain documents.
Senator FONG. And your subpena did have the words "to testify"

crossed out, is that correct?
Mr. PATTON. Yes it did, Senator.
Senator FONG. Mr. Patton, you are familiar with our court pro-

cedure where a defendant in court is asked a question that may
incriminate him and he pleads the fifth amendment?
Mr. PATroN. I am, Senator.
Senator FONG. Do you feel that your situation is somewhat akin

to that of a defendant in a court of law where he is asked to incriminate
himself?
Mr. PATTON. I hope I never see the day, sir, when I have to pleact

the fifth amendment.
Senator FONG. From the standpoint of your corporation in which

you are asked to divulge information which goes to the heart of your
operation which does convict you, do you feel that this is almost the
same type of situation that a defendant finds himself in?
Mr. PATroN. It is, in our opinion, a request that would require

us to waive basic rights of the company which I am privileged to head,
and I would not do that unless I was compelled to do it.
Senator FONG. In other words, you do not want to plead the fifth

amendment.
Mr. Patton, you did state that you had tremendous foreign competi-

tion and that you also faced domestic competition from the plastic,
the aluminum, and the glass businesses. You have not, however, given
us an insight into whether there is competition among the four
companies which are now standing together before us.
Mr. PArroN. Senator, there is the most serious and active competi-

tion that you could ever imagine in this industry. Each company is
out fighting for every order that it can get and trying as hard as it
can to take that order from any other company, including the four
companies here or any other company in the steel business.
We are going to get an order in our company if we can get it. We

need it.
(At this point Senator McClellan leaves the hearing room.)
Senator FONG. I was alluding to this:
You four companies are now standing together before this com-

mittee pleading a cause which is common
' 

but in the field of com-
petition, if you were to disclose your costs as the cost of Republic
Steel in its operations, and Bethlehem was to present its figures, how
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would that affect competition in the steel industry in the United
States?
Mr. PATTON. It would be a serious situation for each of us, because

if Bethlehem Steel knew Republic's costs for a particular product, and
they know that we are selling that product to a particular customer,
they could go in with a target knowing what they have to meet.
We could not afford to go below our costs for very long or we would

go broke, as I said.
It would harm competition and hurt the individual companies.
Senator FONG. Would you or could you foresee a situation in which,

if these costs were known by the four companies which are before us
this morning, that there would be an elimination of competition among
the four of you?
If you knew Bethlehem's costs and Bethlehem knew your costs and

you knew Armco's costs, would you not be able to more or less quote
the same price?
Mr. PArroN. Oh, you could, yes, sir. That would be possible, but it

would not be probable, I want to make that clear.
But we would certainly know what the target was that we had to

face to get that business.
Senator HRITSKA. Will the Senator yield on that specific point?
Senator FONG. Yes.
Senator HRUSKA. Perhaps it is a question for Judge Bromley but

I would like to ask you, Mr. Patton, would it be legal for the 4 com-
panies or the 12 companies to exchange cost data, the type of which
we are concerned with here today.
Mr. PArrroN. It would not. I am advised by counsel that that would

be illegal.
Senator HRUSKA. Under what statute?
Mr. PArroN. Under the antitrust statutes.
Senator HR17SKA. Thank you. Thank you, Senator Fong.
Senator FONG. Now Mr. Patton, you spoke of this tremendous com-

petition from foreign sources. Could you tell us as to whether you
have contributed to this tremendous competition, that is, American
companies going abroad, building their plants over there, having their
products sent back to the United States giving us this competition.
Could you give us some idea as to whether Republic Steel, Bethlehem
Steel and the other steel companies have contributed to this competi-
tion?
Mr. PArroN. Speaking for my own company, sir, we have no steel

operations anywhere outside of the United States. We do have iron
ore mines, raw material properties where we have to find those where
the Lord put them in the ground. We do have some of those. But
we have not any steelmaking facilities abroad.
All of our steelmaking facilities are in the United States, and

whatever foreign competition we engage in is engaged from plants
located in the United States with respect to products located in the
United States which we offer for sale all over the world.
Senator FONG. Do you know whether other companies have plants

abroad?
Mr. PATroN. I do not think there is a single steel company that

has a steel plant abroad.



58 STEEL COMPANIES ( SUBPENAS)

I have read in the paper about two little operations that some of
the smaller companies are getting into over there. But they are not
basic steel plants as I understand it.
(At this point in the proceedings Senator Eastland left the hearing

room.)
Senator FONG. Now you have given us some figures as to the amount

of imports that come into the United States, and you state on page 8
that imports have increased from 4.8 percent of total industry ship-
ments in 1950 to 73 percent in 1961. In the case of concrete reinforc-
ing parts imports have gone from 3.6 percent of industry shipments
in 1950 to approximately 24 percent in 1961, and wire rods have in-
creased since 1957 from 5.7 percent to 48 percent in 1961.
Now have these figures been increased since then, from time to

time?
Mr. PATTON. They are getting worse year by year, sir.
Senator FONG. With all things being equal, and say that Congress

passes no substantial changes in the law on the matter of tariffs, if
there is no change in the pattern of wage increases and of costs in
foreign countries and in the United States, how can you project
this picture for us as to how stiff the competition is going to be for
American industry?
Mr. PArrox. It is going to get increasingly severe. As I say, you

haven't seen anything yet. These new plants over there are just
beginning to get into operation, and in many countries up to now
they are producing steel in these plants which is needed for consump-
tion in their home markets.
(At this point in the proceedings Senator McClellan entered the

hearing room.)
Mr. PATTON. But just as soon as their production gets up to a

situation where it will enable them to take care of the needs of their
home market, they will have a lot of additional steel available for
export, and that steel is going to meet American steel in world mar-
kets, and there is no more fertile ground for them to sell in than right
here in the United States, the greatest consumption country of steel
in the world. So we will get worse from year to year both in com-
petition abroad and in competition in our own markets, sir.
Senator FONG. Realizing that, what is the industry doing to fore-

stall that competition in the U.S. market?
Mr. PATTON. As I pointed out, the American steel industry has in-

vested $15 billion in the last period of time in an effort to put in new
modern equipment that is going to help reduce costs.
(At this point in the proceedings Senator Eastland entered the hear-

ing room.)
Mr. PATTON-. So that we can get our costs down to a point where we

will be able to compete on some kind of an equal basis with the foreign
competitors.

Senator FONG. So your only relief outside of legislation or increase
in wages in foreign markets is your ability to cut costs, is that correct?
Mr. PATTON. It is our ability to cut costs and our ability I hope,

through the millions of dollars we are spending for research, to find
better ways, better steels if you please, find a steel that is going to be
lighter, that will do a job, that will therefore cost less than the steel
that we have had to use heretofore.
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For instance, sir, if we could build a bridge out of steel with a type
of steel that would require half the tonnage that we have to have
today, that bridge would be half the cost, and if we can get that kind
of steel in this country, and the foreigners cannot get it as well, be-
cause we hope that we will have better research, that too will help us
in this situation.

Senator FONG. Thank you, Mr. Patton. After listening to you
there is a question in my mind as to what we are asking, Does this
amount to unreasonable searches and seizures and whether you are
not being placed in the same position as a defendant in a court of law
when he asked to convict himself? Even though we should find that
this does not amount to unreasonable searches and seizures there is a
general policy question which this committee has to act upon.
Thank you.
Mr. PATroN. Thank you, sir.
The CHAIRMAN. Senator Scott?
Senator Scow. Mr. Patton, in your judgment would surrender of

such confidential data be meaningful if not accompanied by the testi-
mony of the involved companies?
Mr. PATTON. Yes, it would.
Senator Scow. You say it would. Would you explain that?
Can you merely submit data without offering testimony?
Mr. PATTON. Well, you would have to explain what it meant, of

course.
Senator SCOTT. If you are denied the opportunity to explain by the

omission of the words "to testify or to give evidence," then the raw
data becomes subject to the "tender mercies" of the subcommittee, does
it not?
Mr. PATTON. Yes, sir.
Senator SCOTT. Then any explanation or any condemnation which

the subcommittee wished to make of your figures would be, by its very
nature, ex parte without benefit of explanation or evidence, is that
not so?
MT. PATTON. It would, sir.
Senator SCOTT. I conclude by saying that this is a most undemo-

cratic procedure. That is all.
Senator MCCLELLAN. Mr. Chairman, I would like to ask two or

three questions. I will not be able to be here this afternoon if you
want to continue on.
The CHAIRMAN. Proceed.
Senator KEFAIIVER. I have quite a number of questions.
Senator MCCLELLAN. I understood that Senator Kefauver had quite

a number of questions.
The CHAIRMAN. You said you cannot be here this afternoon?
Senator MCCLELLAN. I cannot, and I have just a very few.
Senator KEATING. Would the Senator yield for the insertion or a

telegram from the Colorado Fuel & Iron Corp. in the record?
The CHAIRMAN. That is in the record.
Senator KEATING. Does the telegram which is in the record deal

with the plant in Buffalo, N.Y., or is it a more general telegram?
The CHAIRMAN. It is a general telegram.
Senator KEATING. I would like therefore to put this telegram in

the record. It points out that since 1956, when foreign competition
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became a significant problem employment at this plant has fallen
from 1,755 people to 1,340, a foss of 400 jobs. It urges that the com-
pany's efforts to meet foreign competition—
not be handicapped by giving foreign competition the unfair advantage of know-
ing our most intimate cost secrets.

Mr. Patton, have you offered for the record the Bethlehem Steel
figures?
Mr. PArroN. I do not believe I gave the figures in the plant.
Senator KEATING. I do not mean to interfere with Senator Mc-

Clellan.
Mr. PArroN. I can do it very quickly, sir.
Senator KEATING. Is the memorandum which you have in your hand

suitable for introduction in the record?
Mr. PArroN. If you would care to.
Senator KEATING. That deals with the loss of jobs.
Mr. PArroN. Yes, it does.
Senator KEATING. In both your plant in New York State and the

New England States 
Mr. PArroN. Yes, in the Bethlehem plant.
Senator KEATING. Then I would ask that those two matters be made

a part of the record.
The CHAIRMAN. They will be.
(The memorandum and telegram referred to are as follows:)

RESPONSE TO SENATOR KEATING'S REQUEST

In the New England-New York market area, served by New York State steel
plants, there was an increase in imports of steel mill products of 345,000 net
tons in 1961 over 1955. This is equivalent to full-time employment for more
than 2,900 steelworkers for an entire year. At current rates the payroll and
employee benefits for these 2,900 steelworks would total over $23 million an-
nually.

Employment in New York plants

1955 Current Decrease

Bethlehem-Lackawanna 18,000 13,000 5, 000

Republic:
Buffalo 3,500 2,600 900
Brooklyn (S. Sz T.) 400 300 100
Adirondack Mines 1,050 250 800

Total, Republic 4,950 3,150 1,800

Total 22,950 16, 150 6, 800

NEW YORK, N.Y., September 13, 1962.
Hon. KENNETH B. KEATING,
U.S. Senate, Washington, D.C.:
The Colorado Fuel & Iron Corp., which operates at Buffalo the largest steel

wire plant in the State of New York, respectfully urges that submission of steel
production costs pursuant to the subpenas issued by the Subcommittee on Anti-
trust and Monopoly would greatly endanger employment in the Buffalo area.
You have already heard testimony concerning the seriousness of foreign steel

competition and the unfair advantage which foreign steel mills would enjoy if
they were permitted access to traditionally secret production costs. We vigor-
ously endorse that testimony. Steel wire such as we manufacture at Buffalo
is one of the product groups which has been subjected to the most severe foreign
competition. Although it is not possible to determine with mathematical pre-
cision the exact direct or indirect effect of foreign competition on employment
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it is significant to note that average employment at our Buffalo plant was 1,755
in 1956 before foreign competition was a major factor. By June 30, 1962,
when the effects of foreign competition were being felt employment had dropped
to 1,340, a loss of more than 400 jobs. This loss in jobs affects the prosperity of
hundreds of local businesses which serve our employees and is thus magnified
manifold throughout the Buffalo community.
Today the jobs of the remaining 1,340 employees at our Buffalo plant are

entirely dependent upon our ability to sell wire products in the face of increasing
foreign competition. We are making every effort to meet that challenge and we
urge that we not be handicapped by giving foreign competitors the unfair ad-
vantage of knowing our most intimate cost secrets. The situation at our Buffalo
plant is repeated at our major plants and mines in seven other States and is
typical of the problem throughout the steel industry.

Although the Colorado Fuel & Iron Corp. is not one of the four companies
which are formally contesting the subpenas, we have a vital stake in the out-
come of this matter. We have not joined in formally contesting the subpena which
we received only because we feel that the issue is adequately raised by the
test cases of the four companies which are already before you and because
it appears that intervention of additional companies would serve merely to com-
plicate the procedures and thus to delay a prompt decision on the question.
Pending resolution of the test cases we have not submitted data pursuant to
the subpena but we will be forced to do so if the final decision in the test case
requires compliance.
We urgently solicit your assistance. If you deem it appropriate I will appre-

date inclusion of the text of the telegram in the record of the steel hearings
of the Judiciary Committee.

Respectfully yours,
LEONARD C. ROSE,

Pre8ident, Colorado Fuel ti Iron Corp.
Senator MCCLELLAN. Mr. Chairman, I have just three or four ques-

tions so that I may have facts that I think I need for consideration.
This may already be in the record, but if so, I would like you to state
again how many different steel companies are there in the United
States producing steel that would be affected or be involved in this
issue?
Mr. PArrox. Twelve were subpenaed here, but there are in the

neighborhood of, to the best of my recollection, about 90 steel com-
panies in the country.
Senator MCCLELLAN. You mean 90 companies actually producing

and manufacturing steel?
Mr. PArroN. In some form or other, that is my understanding, yes,

sir.
Senator MCCLELLAN. The 12 that were subpenaed I suppose are the

major companies?
Mr. PArrox. That is my understanding, sir.
Senator MCCLELLAN. Now then, which company—I do not care

particularly for the name, I suppose it is United States Steel—which
of the companies produce the most? First I will ask you what is the
overall production in this country now.
Mr. PArroN. The overall production last year, sir, was roughly 98

million ingot tons, and it is anticipated, at least in our own company,
that substantially the same tonnage will be produced this year.

Senator MCCLELLAN. All right, let me ask you then what is the
total capacity? You say it is only running at about 50 percent of
capacity.
What is the total steel capacity of this country?
Mr. PArroN. We have not had capacity figures as such for the last

2 years, but I would judge that the capacity of the country today is
in the neighborhood of 160 million ingot tons.

92394-63-5
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Senator MCCLELLAN. Now how much of the present production or
last year's production was produced by the company producing the
most percentagewise ?
Mr. PArroN. I would not be in a position to answer that. I would

think that that would be the United States Steel Corp.
Senator MCCLELLAN. I would think so though I do not know.
Mr. PATTON. And I would have to look at their annual report, sir,

to see what they produced, but that figure is a public figure that is
available in their annual report.

Senator MCCLELLAN. I am sure these figures are available. I would
like to have in the record at this point the total production which you
have given of say 98 million tons last year, the 12 major companies,
the names of the 12 major companies producing steel, the percentage
of that total that each one of them produced, and then the percentage,
the remaining percentage produced by all others.
Now there has just been handed me by counsel for the subcommit-

tee a memorandum showing that United States Steel produced 28 per-
cent and that it was the largest producer.
Mr. PATTorr. I would expect that to be the fact, yes, sir.
Senator MCCLELLAN. It had 28 percent of the total capacity in the

United States. And then it goes on down, Bethlehem was next with
15 percent, Republic, yourself, I believe was 8 percent plus.
Mr. PATTON. Yes, sir.
Senator MCCLELLAN. Jones & Laughlin 5 plus, National 4 plus,

Armco 4 plus, Youngstown, 4 plus, Inland, 4, and then the others are
all smaller. He advises me that these are the 12 companies subpenaed.
Senator KEFAUVER. Yes.
Senator MCCLELLAN. They have a total capacity of 82 percent of

the total capacity of production in the United States. Now I do not
know this. Can you add to this, giving us the percentage of capacity
of each of these 12 companies, that they have, then give us the per-
centage of the total production of last year that each one of them pro-
duced, and supply that for the record at this point. My though, that
these figures will rather clearly indicate that there is no steel monop-
oly in this country unless there is agreement between the different
steel companies with respect to selling price, because certainly there
is no monopoly in production and no monopoly in capacity.
There can only be monopoly, it seems to me in restraint of trade if

these companies get together and undertake to fix a price. I may be
wrong, but I thought this is important here if we are studying monop-
olies.
(Subsequently, the following material was received for insertion in

the record:)
At the hearing on September 14, in answer to a question by Senator McClellan

(at p. 120-A of the transcript), Mr. Patton stated that there were to the best
of his knowledge 90 steel companies in the United States. The facts are that
the iron and steeel industry in the United States in 1961 consisted of 85 pro-
ducers of raw steel for ingots and castings.
At page 122 of the transcript Senator McClellan asked Mr. Patton to furnish

for the record the names of the 12 major companies producing steel, the total
amount produced by each of them and by the entire industry in 1961, the per-
centage of that total produced by each one of those 12 and the percentage pro-
duced by all others.
At page 123 of the transcript Senator McClellan asked for similar information

with regard to capacity.
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Attached hereto as schedule A is a table giving the information requested

at page 122 and attached hereto as schedule B is a table giving the information
requested at page 123.

SCHEDULE A

Production and shipments of U.S. steel industry in 1961

United States Steel 
Bethlehem 
Republic 

National 
Armco 
Youngstown 
Inland 
Kaiser 
Colorado F. & I 
Wheeling 
Mc Louth 

Total _ 
All other 

Grand total 

Ingot pro-
duction

(net tons)
Percent
of total

Shipments
of finished

steel products
(net tons)

Percent
of total

25, 169,000 25. 7 16, 791, 000 25. 4
14, 944, 000 15.2 10, 045, 000 15. 2
7, 251, 000 7.4 4, 905, 000 7.4
5, 577, 000 5.7 3, 797, 000 5.7
6. 123,000 6.2 3, 966, 000 6. 0
5, 359, 000 5. 5 3, 830, 000 5. 8
4,334, 000 4.4 2, 816, 000 4.3
5, 254, 000 5.4 3, 658, 000 5.5
2, 165, 000 2.2 1, 403, 000 2. 1
1, 535, 000 1.6 1, 025, 000 1. 6
1,666,000 1.7 1, 183, 000 1.8
1, 554,000 1. 6 1, 184,000 1. 8

80, 931, 000 82.6 54, 603,000 82. 6
17,083, 000 17.4 11, 523, 000 17.4

98, 014, 000 100. 0 66, 126,000 100. 0

Source: The foregoing information has been derived principally from the annual reports of the namedsteel companies. The figure for "All other" has been calculated by subtracting the total figures for those 12companies from the industry totals as published by American Iron & Steel Institute in its Annual Statis-tical- Report, 1961.

SCHEDULE B

Capacity of U.S. steel industry in 1960 (steel for ingots and castings)

Net tons Percent

United States Steel Corp__ _
Bethlehem 
Republic 

41, 916, 000
23, 000, 000
12, 742,000

28.2
15.5
8.6J. & L 8, 125, 000 5. 5National  7, 000, 000 4. 7

Armco 6, 800,000 4. 6Youngstown 6, 750, 000 4. 5Inland_  6, 500,000 4.4
Kaiser Steel 2, 933,000 2.0
Colorado F. & I 2, 837, 000 1.9Wheeling 2, 400, 000 1.6
McLouth Steel 2, 040,000 1.4

Total  123, 043, 000 82.9
All other (73) 25, 528,000 17. 1

Grand total _ 148, 571, 000 100.0

Source: "Annual Capacities of Coke Ovens, Blast Furnaces, and Steelmaking Furnaces," published as of
Jan. 1, 1960, by American Iron & Steel Institute.

Senator MCCLELLAN. Now let me ask you one other thing. Do you,
as President, or does your company know, let us say, the cost of pro-
duction of these other 11 companies?
Mr. PArroN. We certainly do not.
Senator MCCLEL.LAN. Do you exchange that information? Is that

a professional or industrial courtesy that each competitor extends to
the other, telling how cheap we can prduce this and we have found a
method of cutting here and so forth? Do you get all that informa-
tion from each other?
Mr. PArroN. No, sir; we do not exchange that information.
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Senator KEATING. There is no such courtesy between you fellows,
is there?
Mr. PArroN. Each one is out to get all the business he can.
Senator MCCLELLAN. Of course, I can appreciate if Republic de-

velops some technique of making better steel and making it cheaper,
it might be some advantage to your competitors to share it with you.
Does no proper ethics in business suggest that when you spend your
money and develop something like that that you share it with your
'competitors?

Mr. PATToN. If we find something that we think is advantageous
to us, it will be awfully difficult to get us to share it with any competi-
tor that we are trying to compete with.
(At this point in the proceedings Senator Scott left the hearing

room.)
Senator MCCLELLAN. In other words, competition means just that,

that if you can develop something better you are entitled to the
benefits from it.
Mr. PArroN. We certainly are. Unless we get a patent and they

are willing to pay us a fee for using that approach.
Senator MCCLELLAN. Does that apply also to your foreign

competitors?
Do you know their costs of production?
Mr. PATTON. We do not, sir.
Senator MCCLELLAN. And in England, I believe they cannot give

it to you without committing a crime?
Mr. PATToisr. That is right, sir.
Senator MCCLELLAN. Have you any way of getting their costs of

production comparable to what is happening here to give them the
benefit of your costs of production?
Mr. PAirroN. We do not.
Senator MCCLELLAN. In other words you contend that if you are

compelled to make these disclosures that are requested here by the
committee even though they may be grouped, that you will actually
be compelled to give information to your competitor that your com-
petitor can use to your adverse advantage.
Mr. PATToN. That is exactly our position, sir.
Senator MCCLELLAN. Now, tell me how your competitor is going

to be able to take any information that is developed here by your
giving your cost records and so forth to this committee. How can they
take that and utilize it to an advantage for them and to a disadvantage
to you and to the steel industry in this country?
Mr. PATTON. Let me give you an illustration. Take the case of

concrete bars that was mentioned here. If they know what the cost
to Republic of making concrete bars is, and there is a big job up,
they know that Republic will not, if it is going to survive be able to
quote on that job at a price less than its cost. So they will know that
if they come in and quote a price somewhat less than our cost, they
are very likely to take that job away from us.

Senator MCCLELLAN. In other words, they are able to better antici-
pate what you are compelled to bid?
Mr. PATTON. Yes, sir.
Senator MCCLELLAN. And if they know that you are going to try

to place a bid so at least you won't lose money, you hope you may make
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a little profit, they know how to judge that, and then they are
able, as I understand you, to take that knowledge into account and to
underbid you.
Mr. PATTorr. They are,sir. They would be.
Senator MCCLELLAN. Would you be able, if you had the same in-

formation as to their costs, would you be able to better compete with
them on the same basis?
Mr. PATTON. We surely would.
Senator MCCLELLAN. Now I am wondering whether—I think we

will need some profit and I won't make a final conclusion at the mo-
ment, but if you will state representing all of the steel companies—and
there are many of them who have different amounts of produc-
tion and sales, and so forth—if you state this as a representative of all
of the steel companies, not just Republic but representing all of
them—somebody is telling me you do not represent but four.
Mr. PArroisr. I am speaking in behalf of the four companies which

are here. I can state as a matter of business practice however, Sena-
tor, that the situation that you just so clearly explained would be ap-
plicable to any steel company.
Senator MCCLELLAN. Very well. I am going to limit it to the

four.
Mr. PArroN. No, sir. It would be applicable to any steel company.
Senator MCCLELLAN. At the moment I am going to limit it to four.
MT. PATTON. Thank you.
Senator MCCLELLAN. Whom you say you represent. But I want to

lay clown here now at this point, without accepting 100 percent your
judgment in the matter—I am sure you will give us your best judg-
ment—without accepting that at the moment, I want to lay down the
proposition here now that if there is any steel company in the United
States in business operating, whether they are listed among the 12
or any others, who contend that your statement here made with refer-
ence to what the effect is that this might have and the advantages it
might give to foreign competition, if they disagree with it, I want
them, if they will, to supply that disagreement for this record. Other-
wise, I shall assume in my deliberations that the steel industry at
least is unanimous in this viewpoint. Then I want--
The CHAIRMAN. Senator McClellan in addition to the four we have

had wires from a number, including United States Steel, that it would
gravely damage them.

Senator McCummiAN. All right, but I assume that he says it would
damage all of them and maybe some of them have wired in as you say
and that will go in the record. But I think we ought to get right at
the crux of this thing. If we are convinced, and at this point I wanted
to submit the proposition that if there is anybody who can refute this
testimony, who can offer anything to refute it and to disprove the as-
sertions and contentions you here and now make, I think they ought
to come before us and give us their figures and show how, or give us a
logical explanation of why and how this could not possibly operate
to the disadvantage of the American steel industry.

Unless that can be done convincingly, then, we have to resolve, this
committee, and possibly the Senate has to resolve this issue. First,
I lay down the premise that I take the position that the Congress of
the United States has the right to get this information from them.
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Beyond any doubt it has the power, it has the right and in some in-
stances may have the duty to do it. That is a premise and that is an
authority that if you contest that, I wholly disagree with you. Now
having that right and having that authority and the duty under some
circumstances to do it, then we are confronted here with a state of
facts that I have just outlined. We have got a sick industry. We
have got people unemployed who rely upon this industry, upon its
operation for a livelihood. We have got an economy that is affected
by it. We have got a condition where you are not making progress,
you are not moving forward in this industry apparently. You have
got a condition where you have the strongest competition. Now we
are being asked to bring you in here and cause you to reveal to that
competition information within your knowledge that you have devel-
biped that will be of further advantage to them.
Now the question arises, To do that under such circumstances, would

it be in the public interest?
Senator WILEY. That is right.

• Senator MCCLELLAN. You have said it is not in the interests of the
steel industry. Then again is it in the public interest, and if it is not,
you weigh the authority and the power of the Congress and its duty
under some circumstances and you take into account those contending
circumstances and say will we be serving the interest of our country t 
make you produce it or will we be doing a detriment to an industry the
consequences of which would be detrimental to our country. That is
the issue, and on that basis I intend to decide it, and that is why I
call for any competent proof from any source, that will undertake to
refute your position.
Senator WILEY. Will the Senator yield?
Senator MdCLELLAN. I yield.
Senator WILEY. Mr. Chairman, I think there is one fact that has

not been brought out, at least while I have been attending the meeting.
How many men, how many employees are there in the steel industry
overall? How many does it amount to approximately?
Mr. PArrox. We have about 600,000. employees I would say, pro-

duction and maintenance employees and then we have our clerical
and sales forces in addition. I will be glad to get the exact figure for
you from one of the men here.
(Subsequently, the following material was received for insertion in

the record:)
At the hearing on September 14 Mr. Patton stated (at p. 130 of the tran-

script) that he would secure for Senator Wiley the exact number of employees
In the iron and steel industry. Mr. Patton also stated that he would secure for
Senator Johnston the figures that he requested as to the number of people em-
ployed "in the past years" (at p. 139 of the transcript). The following table
Supplies the information requested by Senators Wiley and Johnston:

Total number of employees in U.S. iron and steel industry

1955 624,764 1959 515,057
1956  620,734 1960 571,552
1957 623,834 1961 523,305
1958 523,451

Source: Annual Statistical Report, 1961, published by American Iron & Steel Institute.

Senator WILEY. I assume that the employees are all unionized?
Mr. PATTON. In the steel industry about 95 percent are unionized,

yes, sir; and they are all unionized in some fashion or other, but the
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United Steelworkers of America is the bargaining agent for about 95
percent of the employees in the steel industry.
Senator WILEY. We have in America today you know those that

have not much time for big business and those that haven't much time
for big unions. Now if you have a situation where men, 600,000 or
more, are put out of business, that has a direct impact upon the rest
of the economy, does it not?
Mr. PATTON. Certainly, sir.
Senator WILEY. So we are talking now about the public interest

so well stated by Senator McClellan. Is it your opinion that because of
the constant change that has been going on since 1956—you have stated
it, but I want it repeated—that the foreign competition, because they
have improved their methods is of such a character that if they got
the facts that we would have disclosed, could literally take over the
business in America in relation to the production of steel?
Mr. PArroN. We have seen what has happened in the past and we

have lost year by year our business to foreign competition, and I have
every reason to believe that it will continue to get worse as the years
pass.
Senator WILEY. That would mean unemployment; that would mean

the Government would get less taxes; that would mean more and
more contests between big business and big labor, would it not?
Mr. PATTON. It could, sir. We will do everything we can in the steel

industry to be competitive, but it is a difficult job, and it should not be
made more difficult by making us expose our costs so that we have
even more trouble than we have now.

Senator WILEY. You realize that when we speak of a public interest
or a public purpose, we are talking not simply then of steel, not simply
even of the labor unions, but we are talking about 186 million of the rest
of us. You realize that?
Mr. PATTON. Yes, sir. I am sure it has a direct impact on the whole

country.
Senator WILEY. In other words, the economy of this country would

be so seriously affected if conditions continue the way they seem to
be continuing now that the entire economy in this country would have
a serious impact?
Mr. PArrox. Yes, sir.
Senator WILEY. Thank you.
Senator KEFAUVER. Will Senator McClellan yield for an observation

before he resumes?
Senator MCCLELLAN. Yes.
I just make one other observation, and this may not always be so,

but if these conditions are as represented here, unless there is testimony,
to refute it, this will be one time when the public interest and the in-
terests of an industry are one and the same. There is no difference.
Mr. PATTON. We so concede that, sir.
Senator MCCLELLAN. If your position is correct.
Now, I could not in conscience vote to compel you to disclose some-

thing that will hurt the whole economy of our country, if that is true.
As to the question of requiring you to respond to a subpena, I think

you have got on the borderline of contempt of Congress, and the only
thing I think possibly saves you is the way the subpena was written.

But, at the same time, when a subcommittee once takes action, it
takes it subject to the approval of the parent committee, and this is the
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place for you to come after you have got the advice you did, to come
to this full committee and present your case and give us these reasons
so we can have the clear picture of it, because it would be our duty,
if we followed the recommendations of the subcommittee, to recom-
mend to the Senate that the Senate hold you in contempt.
I do not think there was ever any willful attitude about this.
I think you might have, I am not sure about this, but I think you

might have gone into court and asked that the subpena be quashed.
I do not know about that. You might have had that remedy.
But, anyhow, you are here now before us, and it is the duty of this

committee to get all the facts and then pass judgment. Thank you.
Senator KEFAUVER. Will the Senator yield before he leaves for an

observation?
Senator MCCLELLAN. Yes.
Senator KEFAIIVER. I want the Senator to know—he had a good

deal to say about the competition between the companies in the in-
dustry—that I expect to attempt to show, and I think I can show,
by records and documents that there is no substantial price competition
between the members of the industry in this country. I wanted the
Senator to know that is only one of the things that I will bring out
when I have an opportunity.
Senator MCCLELLAN. Senator Ervin said that they could very well

get together and fix prices in violation of law and they may have done
; I do not know; I am not trying to argue that either way now.

I am talking about making them give information.
Senator KEATING. Would the Senator yield for an observation?
I believe the Senator will find that there are cases holding that you

cannot go into court to seek to quash a subpena of a congressional
committee on the ground that that would be an interference by the
Judiciary with the legislative process. That remedy, therefore, was
not open to them in this instance.

Senator MCCLELLAN. I threw it in here—I think the record ought
to be clear—I threw the question in here so that 
The CHAIRMAN. The fact in the record is that this is the only re-

course they had to test the subpena.
Senator MCCLELLAN. Very well.
Senator KEATING. Would it be helpful to have Judge Bromley reply

briefly to that inquiry? Are there such cases?
Mr. BROMLEY. Yes, Senator Keating; 288 Federal 2d 126, Pauling

against Eastland, our distinguished chairman, is such a case.
Senator KEATING. Our distinguished chairman was the defendant?
Mr. BROMLEY. He was a defendant.
Senator KEATING. What case was that?
Mr. BROMLEY. That was the Pauling case.
Senator MCCLELLAN. I think the record ought to show this. That

is one reason I brought it out.
Mr. BROMLEY. Yes, Senator.
But I think it is perfectly clear that no court in our land has any

jurisdiction to quash or modify a congressional subpena.
Senator MCCLELLAN. That respects the separation of powers, I

assume.
Mr. BROMLEY. Yes, sir.
Senator MCCLELLAN. I wish they would always respect it. There

are other cases where they do not respect it, in my judgment.
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The CHAIRMAN. Senator Johnston?
Senator JOHNSTON. Mr. Patton, I believe in your testimony you

brought out that there is strong competition between you and the
other steel companies in the United States and also competition from
outside of the United States; is that true?
Mr. PATTON. That is true, sir.
Senator JOHNSTON. Now, then, I notice you said that you produce

within the United States 98 million tons annually; is that correct?
Mr. PATTON. Yes, sir; 98 million ingot tons.
I want to make that clear. That is the ingot tons, and then when

they are processed down to shippable products, you get the ingot,
and in turning the ingot, processing it down to a sheet, for instance,
that is sold to an automobile company, you lose about 25 percent
of the ingot, so the shipments will not be as high as the ingots.
Senator JOHNSTON. Now, then, how many tons of steel do we use

in the United States?
Mr. Pivrrow. I would have to get the shipment figures, sir, but I

think it would be fair to say—of course, it depends on the level of
business, but I think it would be fair to say—that it would be about
25 percent; on that basis about 75 million tons of shipments roughly
on a 98-million-ingot-production year, the shipments ought to be about
75 million tons.
(At this point in the proceedings, Senator Wiley leaves the hearing

room.)
Senator JOHNSTON. What I am getting at is: How much steel is

used that is produced in the United States and also out of the United
States?
Senator KEATING. Including foreign shipments into the United

States?
Senator JOHNSTON. Foreign shipments used in the United States.

What I want to get at, what the consumption is in the United States
annually of steel.
Mr. PATToN. I will get you that figure, sir.
Senator JOHNSTON. I think that is very important for the simple

reason that it shows then the necessity for the production of steel in.
the United States, and whether or not the steel companies are pro-
ducing an amount sufficient to supply the demand.
I think your capacity is so that you could, but just what you are

getting from the outside.
Mr. PArroN. I understand, sir.
Senator JOHNSTON. Now, then, I believe you say that the companies

that you are associated with do not have any steel companies outside
the United States?
Mr. PArrow. No basic steel-producing facilities.
Senator JOHNSTON. Now, then, do you know whether or not in-

dividuals in the United States or the Government are lending money
to produce steel out of the United States?
Mr. PA1TON. Yes, sir.
I understand that the U.S. aid programs have been used to help build

steel plants in foreign countries, and the extent of that I am not able to
tell you about.

There have been loans made to steel companies in South America
and in Europe and elsewhere.
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Senator JOHNSTON. Now, then, speaking from the laboring man's
standpoint, you state that the steel companies have employed some-
where in the neighborhood of 600,000 people is that true?
Mr. PArroN. That is right, sir.
Senator JOHNSTON. Do you have any figures on the amount of

people employed in the past years?
Mr. PATTON. I will get those figures, sir.
Senator JOHNSTON. I think we should have them and show whether

or not they have increased or decreased over the years.
Mr. PATrON. We will supply those.
Senator JOHNSTON. I think it would be well to show the amount of

steel used in the United States over a term of years, for the simple
reason to see whether or not you are producing additional amounts of
steel with a smaller number of people employed.
Could you give us that?
Mr. PAivroN. We will be glad to try to.
Senator JOHNSTON. I think it would be well since we have gone

into this, and we want to see how it affects the employment of people
and how it affects our steel industry, because we realize that the steel
industry is a very, very important thing not only in time of war, but
in time of peace, and we do not want to do anything to see it crippled.
I know I do not, and I do not think any member of this committee

does.
Mr. PATTON. Thank you, sir.
(Subsequently, the following material was received for insertion

in the record:)
At the hearing on September 14 Senator Johnston stated (at page 139 of the

transcript) that he thought it would be well to show the amount of steel used
in the United Sates over a term of years. It is not possible to state with pre-
cision any figure as to the amount of steel used in the United States in any
particular period of time, because there are not plublished any accurate figures as
to changes in inventories. The figure generally used for the purpose is referred
to as apparent consumption, which is derived for any given year by adding to
industry shipments of finished steel products the imports and subtracting the
exports. On that basis, the apparent consumption of steel in the United States
from 1955 through 1956 was as follows:

Apparent Imports Percent of im-
Year U.S. included ports included

consumption in such in such
(net tons) consumption consumption

1955 81, 629, 601 973,155 1.2
1956 80, 244, 011 1, 340, 746 1.7
1957 75, 701, 730 1, 154, 831 1.5
1958 58, 798, 653 1, 707, 130 2. 9
1959 72, 096, 769 4, 396, 354 6. 1
1960 71, 530, 692 3,358, 752 4. 7
1961 67,300, 582 3, 164,256 4. 7

Source: Annual Statistical Report, 1961, published by American Iron dt Steel Institute.

Senator JOHNSTON. And this question that happens to be before us,
it is a far-reaching matter, and we want to do justice to all the people
of the United States, the steel people along with it.
Now, then, speaking of machines, have you installed machines that

turn out additional amounts of steel without labor?
Mr. PATTON. Yes, we have put in new equipment in our plants.
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We have to, to survive. If we did not invest money in new equip-
ment to help reduce our costs, we would be worse off than we are
today.
Senator JOHNSTON. That is one of the facts that you would not like

to give away, maybe, to your competitors, is that not true?
Mr. PATrox. That is right, sir.
Senator JOHNSTON. In your testimony a few moments ago

' 
I noticed

you said that when you developed steel that is light and, therefore,
you put less steel into it, that is one of your big cost items; put less
steel into it and make it strong at the same time; you do not want to
give that away to your competitors?
Mr. PArrox. Not if we can help it, sir.
Senator JOHNSTON. And you certainly would not want to give it

away to a foreign competitor, would you?
Mr. PATTON. No, KT.
Senator JOHNSTON. Where the labor situation already is such that

you are caught at a disadvantage there.
Have you in recent years been able to develop in the field that you

are connected with, the companies that you are connected with, any
saving from the standpoint of the weight of the steel?
Mr. PATTON. Yes. I could give you one striking example, and that

is in tin plate.
A new method has been found to make tin plate thinner and stronger

so that we are now producing tin plate for the canning industry that
is called tintinplate.
And they make a lot more cans out of a ton of steel today than they

did before.
That is just one example.
Senator JOHNSTON. That not only benefits you but that benefits the

man that purchases also, does it not?
Mr. PATTON. It should, sir.
Senator JOHNSTON. In this field of steel, the Government has gone

into the use of a great deal of steel for the building of roads, and, of
course, it is very competitive in that field because you are trying to

idevelop something along that line that is even put n the roads them-
selves and in bridges.
Could this exposure that this subpena has called for do you any

harm in that particular field where you are trying to develop?
Mr. PArroN. It would be harmful in our competing with foreign

competitors for the bars and the mesh and the other products and the
bridge material, structural steel that goes into the road construction
program.
It would put us at a disadvantage if they knew our costs.
The CHAIRMAN. Senator Ervin?
Senator ERVIN. I would like to address this question to Judge

Bromley.
(At this point in the proceedings, Senator Hruska leaves the hear-

ing room.)
Senator ERVIN. I am not an expert in antitrust laws, but I am

under the impression that if several steel companies are in agreement
to fix prices and thereby reduce competition, that such action would
be a criminal conspiracy as well as a civil conspiracy in violation of
the antitrust laws.
Is that impression correct?
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Mr. BROMLEY. That is correct, Senator Ervin. It would be what
lawyers call a per se violation and a criminal offense as well as a civil
wrong.
(At this point in the proceedings, Senator McClellan leaves the

hearing room.)
Mr. BROMLEY. Under section 1 of the Sherman Act.
Senator ERVIN. Taking that to be true, there would be no necessity

for the committee to obtain this information for the purpose of
enacting legislation to make the fixing of prices pursuant to agree-
ments between producers a violation of law, would it?
Mr. BROMLEY. No, sir.
That is completely and adequately taken care of already.
Senator ERVIN. I would like to address this question to either the

subcommittee chairman or anybody else on the committee.
The evidence or information sought would clearly be relevant to

any congressional proposal to fix by law the prices of steel products
or to regulate the amount of profits which the steel companies could
make.
Is there in the proposal or does anybody have any idea that the

Congress should take a step of that nature?
Senator KEFAII VER. Are you addressing that to me, Senator?
Senator ERVIN. I am addressing it to everybody on the committee.
(At this point in the proceedings, Senator Hruska enters the hear-

ing room.)
The CHAIRMAN. Wait just a minute. I think that first the state-

ment was made before you got here that one of the objects was to
make this available for the Department of Justice to proceed with
dissolution against the steel companies.
That was one of the legislative purposes, is that right?
Senator KEFAXJ VER. The legislative purpose was to include addi-

tional criteria for the purpose of bringing suits under section 2.
That is one of the legislative purposes.
The CHAIRMAN. Dissolve the steel companies.
Senator KEFATTVER. It is not the legislative purpose to dissolve

the steel companies.
The CHAIRMAN. I say enable the Department of Justice to do it.
Senator KEFAXTVER. To have an additional criterion in section 2.
But in response to Senator Ervin's question, in the case of United

States of America v. Bethlehem Steel Company and United States
Steel Company, I have the indictment here which is pending in the
southern district of New York. It was alleged that in open die forg-
ing there was a price-fixing conspiracy in which Bethlehem acted as
the go-between for United States Steel and certain other companies in
agreement on and fixing prices on materials that had., it says here,
"combined sales," averaging approximately $100 million a year.
These were materials being purchased by the Navy out of which this
indictment grew.
This is a price-fixing case where yesterday or the day before the

plea was changed from 'not guilty" to"nob o contendere."
Senator ERVIN. Which I have always heard to be interpreted as a

gentleman's way of pleading guilty.
Senator KEFAIIVER. I understand that under nob o contendere, you
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just do not contend, and it is usually used for the purpose of prevent-
ing the conviction from being a prima facie case in a civil case.
If they plead nob o contendere in a civil case-
Senator ERVIN. It does not cause estoppel or-
Senator KEFAIIVER. That is right.
But in connection with section 1 which does have to do with price

fixing, this subcommittee is interested in what kind of evidence. One
issue is whether the antitrust laws should be changed so as to make
illegal per se multiple basing points system which, so far as the cus-
tomer, the purchaser, of steel is concerned, have the same effect as the
illegal Pittsburgh plus basing point system.
That is one of the matters that we do have under consideration and

is important from the viewpoint of getting cost data that has been
asked for here.
Along that line there is a relative matter of great importance having

to do with section 1. We find that in bidding under secret, sealed
bids to the Government, Republic very frequently bids to within a
thousandth of 1 cent in identical price with some one or more other
steel companies, as will be brought out. We have a bill pending
before us, on which some hearings have been held, to require the sub-
mission of affidavits of noncollusion in those particular situations.
This matter will be gone into when I have an opportunity of making a
statement and asking some questions.

Senator ERVIN. My fundamental question, though, am I correct in.
assuming that it is not the objective of any member of the subcom-
mittee to obtain this information with a view to proposing legislation
whereby Congress would fix the prices at which steel products would
be sold or to regulate the amount of profits which would be obtained
on the steel products?_ 

Senator KEFAUVER. Let me say, on the contrary, that my personal
feeling is, and it has always been, that I do not want price fixing.
I think that prices ought to be regulated by price competition, of which
there is practically none in the steel industry. Part of the inquiry is
to find out why there is none in the steel industry.
I think I can speak for every member of the subcommittee: Nobody

on the subcommittee has any favor at all for any price-fixing arrange-
ment or Government price control. That is not the purpose of asking
for this information.
But it is pertinent, I think, to cases where Republic and Bethlehem

bid prices on secret bids identical to the thousandth of a cent. Does it
happen that costs are the same or just why does it happen, and what
can we do about it.
That is part of the inquiry.
Senator ERVIN. I would just like to make a statement. The reason

I was interested in the question I just put, because I have just re-
ceived letters from people making the charge that the subcommittee
was desirous of obtaining this evidence as the basis for legislation to
fix prices and regulate profits.

Senator KEFAIIVER. In that respect, I hope the Senator will answer
with a very definite no every member of this subcommittee is dedi-
cated to the free, competitive-enterprise system.
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Senator ERVIN. That was my impression.
Senator KEFAUVER. Competition as a regulator of prices and not

any Government price fixing.
Senator ERVIN. I yield to the Senator from New York.
Senator KEATING. Mr. Chairman, in further response to the Sena-

tor, if there was a proper legislative purpose in getting this data, the
companies, in my judgment, would not defend a contempt citation in
court on the grounds of public policy. It is this committee's
responsibility, however, to determine whether it would be against
public policy to require production of this data despite its pertinency.
We have all been furnished with a copy of the memorandum to

Bernard Fensterwald, staff director of the Antitrust Subcommittee
from John M. Blair, chief economist. It reads in part:

If efficiency is assumed to be closely and directly related to size, the appro-
priate public policies would include such measures as requiring notification and

defense before a public body of price increases, imposing some form of public

utility rate control, but if size is assumed not to be related to efficiency, dissolu-

tion and companion measures designed to promote competition becomes the

logical course of public policy. Only by obtaining cost data can an intelligent

judgment be made on the merits of this difficult issue.

Now, in my judgment, the production of these documents would
be pertinent to an inquiry seeking to make a quasi-public utility out

of a steel company.
I would oppose any such legislation to my last drop of blood, as

would I am quite sure the Senator from North Carolina and an over-
whelming majority of other Senators.
But these documents would be pertinent, to such legislation and

the only question therefore is one of public policy; whether we pro-
pose, in the face of the unemployment situation in this country and 
theimpact the release of this data would have on unemployment, to
force them to produce this data.
That is the decision this committee must make.
Senator KEFAMTER. If the Senator will yield, what is talked about

in Dr. Blair's memorandum is a bill that is now pending in Congress.
The bill was introduced by Senator O'Mahoney, and there has been a
lot of discussion about the matter, as to whether in basic administered-
price industries there should be some notice of a price increase before

it is put into effect.
Congressman Reuss, of Wisconsin, had such a bill pending.
Senator KEATING. But this refers, among other matters, to a public-

utility-type rate control.
Senator KEFA U VER. If you will read the sentence before that, it is

in connection with notification and defense of price increases before a
public body.
That is what it refers to.
Then, frankly, there have been some authorities who have testified

that there should be some public utility rate control.
Dr. Blair has not gone along with that, and I would never support

Senator O'Mahoney's bill, which we had before us, if it had the effect
which is described by Senator Keating.
(At this point in the proceedings Senator Johnston leaves the hear-

ing room.)
Senator KEATING. I hope the Senator would never support it.
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I have great respect for our former colleague, Senator O'Mahoney,
but I always differed with him about this when I served on the House
Antitrust Subcommittee. But I was commenting on Senator Ervin's
question as to whether there was some matter before us to which this
evidence would be pertinent. Such matters are before us and sugges-
tions have been made that the steel industry and the auto industry
and other be made quasi-public utilities and be required to come to
some Government body before they could adjust their prices.
I would oppose such Government price fixing as much as I would

a proposal that labor unions had to come before a public body before
they could ask for a wage increase.

Senator KEFAUVER. There is nobody on the committee and nobody
on the staff who wants to have price control of steel or of anything
else.
There has been testimony by other witnesses that that is what they

favor.
Senator ERVIN. I would like to make one other observation.
The Senator from New York mentioned the fact that he had a

proposal which would enable the parties to raise the question that is
being raised here without having to risk contempt proceedings against
them to get a solution to the problem before it reaches that point,
and I think some procedure of that kind should be developed.
Until it is, though, I will have to confess that when I was engaged

in the practice of law, that I always found some consolation in the
fact that when I gave one of my clients advice and he took it and it
turned out to be wrong, it was my clients who had to go to jail instead
of me. That is all.
Senator HIM-MA. Will the Senator from North Carolina yield?
Senator ERVIN. I am yielding the floor.
Senator HRUSKA. I just wanted to make one observation on the

matter of this general theory or idea that it would be kind of nice
to have public utility type regulation of steel companies and other
industries.
In today's New York Herald Tribune I notice an article by David

Lawrence, Mr. Chairman, entitled "Probe of Steel Industry May Be 
ian Issue n the Election," and he discusses the very point that was

raised by the Senator from North Carolina, and I ask that this article
be included in the record so that it will be available for those who
might want to indulge in a little philosophizing on that very subject.
The CHAIRMAN. It will be admitted.
(The article referred to is as follows:)

[From the New York Herald Tribune, Sept. 14, 1962]

TODAY IN NATIONAL AFFAIRS—PROBE OF STEEL INDUSTRY MAY BE ISSUE IN
ELECTION

(By David Lawrence)

WASHINGTON.—Persecution of the steel industry by "liberal" or "radical"
Democrats in Congress has reached the point where even the labor unions are
becoming apprehensive that the end result may be more plants closed down and
more jobs lost. If present proposals are carired out, it could mean a form of
government control of the automobile industry, of aluminum, coal, copper, iron
ore and other basic materials and of related manufacturing enterprises.
Some of the radicals have gone so far as to concede that the purpose of their

current demand for cost figures from the steel companies to be submitted to
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a Senate committee is to determine whether a public-utility system of regu-
lating prices and perhaps also fixing wages, may be desirable as a "public
policy" for Congress to enact.
A memorandum authorized for distribution by Senator Kefauver, of Tennes-

see, Democrat, to the entire membership of the Senate Judiciary Committee
says flatly that, if a company seeks efficiency through the size of its opera-
tions, it may have to pay the penalty for it in a system of public-utility
regulations.
On this point, the memorandum reads as follows:
"If efficiency is assumed to be closely and directly related to size, the ap-

propriate public policies would include such measures as requiring notifi-
cation and defense before a public body of price increases, imposing some form
of public-utility rate control. * * *
"But if size is assumed not to be related to efficiency, dissolution and com-

panion measure designed to promote competition become a logical course of
public policy. Only by obtaining cost data can an intelligent judgment be
made on the meris of this difficult issue."
The Senate subcommittee memorandum, in effect, declares war on the steel

industry and threatens it either wtih laws that would establish a public-
utility system of government regulations or a split-up of existing companies into
small units, irrespective of whether they will be efficient or make a profit ade-
qute to insure further funds for investment in plant and equipment.

All this is being done in the face of statements from steel industry execu-
tives that net profits in their rate of return on invested capital have declined
in the last 10 years by almost 50 percent. Thomas F. Patton, president of
Republic Steel Corp., said to the committee:
"A product-by-product breakdown of the American steel industry's costs,

whether published by groups of three companies or even 12 companies, would
be invaluable to foreign competitors engaged in penetrating our markets."
Mr. Patton testified also that disclosure of cost data would have a serious

domestic impact in that producers of competitive products "would have for the
first time steel-cost information which could prove of great benefit to them and
great damage to us in the steel industry." Describing current conditions in
the steel industry, Mr. Patton added:
"Wheeling Steel Corp. has reduced its dividend, Lukens Corp. has reduced

Its dividend, Pittsburgh Coke and Chemical Co. has reduced its dividend, and
if you look at the profits of the steel companies for the last quarter, you will
see that a number of them did not earn enough to cover their dividend, and I
am sorry to have to say that when you look at the earnings of the current
third quarter when they are published they are going to look even worse."
Mr. Patton predicted that, if foreign competitors could get the cost figures

of American steel companies, they "would be better able to take business away
from us—we would have our steel works working less, and more people out
of work, and the towns in which our plants are located would be suffering even
worse than they are today."

Senators Scott of Pennsylvania and Keating of New York, Republicans,
asked whether plants in their respective states would be affected and received
the reply that the impact would be serious everywhere if foreign competitors
obtained access to the cost data of American companies.
Whether President Kennedy approves of the direction which the Kefauver sub-

committee now has taken is not yet known. Last April he supported the ef-
forts of the Tennessee Senator to undertake an inquisition into the affairs of
the steel companies. There were reports around the Capitol then that Mr. Ken-
nedy told Senator Kefauver bluntly "to go after" the steel companies. But
the situation since last spring has changed for the worse. Unemployment in
the steel industry has increased, and investors are suffering a loss of dividends
as profits have been steadily reduced.
It looks now as if the Democratic party candidates for Congress generally

may be adversely affected if the President continues to stand behind the Ke-
fauver committee's crusade. There have been rumors that the White House
and the steel-union leaders are taking another look at the whole situation.
For it could become a potent issue in the current congressional campaign.

Senator KEATING. Will the Senator yield for a comment to my
colleague from North Carolina?
I am happy to say that the Justice Department has just

enthusiastically approved of the proposal which I have made for deal-
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ing with contempt cases, and I hope, if time permits, that my bill will
be discussed in our committee this year.
The Department agrees with me that it is wrong in cases in which

there is no criminal intent to be forced to resort to a criminal prosecu-
tion in order to test the validity of a committee's questions or requests
for documents.

Senator HART. Mr. Chairman, if I may for the record indicate that
as a member of the Antitrust Subcommittee, I voted against the pre-
price notification proposal that was discussed, but I did vote in the
citation for contempt by the subcommittee to recommend it.
I am anxious to hear developed reasons that would balance the

objections that are being voiced now by the steel companies. You can
be desirous of getting this basic cost information, as a member of the
Antitrust Subcommittee, quite without reference to any public
utility overtone or implication or proposal.
I was exposed to very little economics in school. There are an

awful lot of economic maxims that float around, and I notice from
the commendatory smiles of the audience that everyone of the steel
people here agree with your proposition that you do compete intensely
on price.
We can think we do things and yet objective analysis might lead

us all to a discovery that we really were kidding ourselves.
I, for one, as a member of the Antitrust Subcommittee think that

one of your problems in meeting foreign competition may well be the
inadequacy of our own antitrust laws.
I am sure you will assign as one of the reasons the tax laws, the

labor laws an maybe the antitrust laws.
Now, if we can do it without a greater damage being done to the

industry, to find out exactly what your costs are, not out of idle
curiosity, but to find out what relationship there is between cost and
price in the steel business.
I would like to know what effect capacity, its utilization or lack of

utilization, has both on cost and price, and, without any reference to
dissolution, I would like to be able to find out your costs to find out just
how precise this maxim is that the bigger you are, the more efficient
you are.
All of these things bear on the responsibility of the Antitrust

Subcommittee to evaluate the appropriateness of the antitrust laws
today.
I am as much a politician as anybody else here. I always scream

in protest against anything that may cost anybody a job, but I would
like to find out how many consumers were able to get products
cheaper because into the Buffalo market there came foreign steel.

These, I think, are wholly appropriate inquiries if we can insure
that we can get it without doing you damage, and at one stage 8 out
of the 12 companies thought that in the formula that had been de-
veloped by the subcommittee the information could be given us which
would enable us to make this kind of judgment without doing damage.
Maybe I oversimplify that a little, but that was the impression we

got.
So I would hope that the record will begin to be balanced now by

some inquiry as to what pluses may be obtained by the production
of basic cost information.

92894-68--6
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I am sure that the subcommittee's chairman intends to do that.
The CHAIRMAN. I am going to run for 10 minutes. Senator Ke-

fauver says he desires to go about 10 minutes today and an hour
tomorrow, is that right?
Senator HART. Mr. Chairman, could I ask Mr. Patton just one

specific and very small question?
I have been sitting here and wondering for 2 days now. You

cross-fertilize in this business. I mean you went to work—I mean
somebody went to work for Republic and then 10 years later turned
up in Bethlehem and 20 years later was in Armco.
How does he brainwash himself from the cost knowledge that he

has obtained someplace else?
Mr. PArroN. Well, he does not, but as the years go on, what he

knew the costs were 5 years ago is of no particular importance now.
Senator HART. But a sales fellow, does he not step out of Armco

on Monday and into Bethlehem on Tuesday?
Mr. PArroN. I am very doubtful whether any salespeople know

what the costs are even in their own companies.
• Senator HART. This is not a problem in business at all?
Mr. PATTON. No.
Cost is a very jealously guarded figure in companies.
Senator KEATING. Of course, that same thing is true in our free

enterprise economy of anybody who leaves one competitor and goes
to work for another in any industry.

Senator HART. I had assumed that, and that is the reason for my
question.

Senator 1-1RusKA. As a matter of fact, it is a subject with which this
commiteee is somewhat concerned. The conflict-of-interest bills that
are before us deal with Government employees going into private em-
ployment on subjects with which they had dealt while they were in
Government service.
It is a common problem.
Senator HART. I take it both Senator Keating and Senator Hruska

recognize the reason for my questioning.
It did occur to me and I suspect to them that somehow or another

this may not be the entire mystery that heretofore has been portrayed.
The CHAIRMAN. Gentlemen, I am going to meet tomorrow. Do

you desire to recess now or go on?
Senator KEPATTVER. Mr. Chairman, I would like to go on for a few

minutes and then either tomorrow or Monday, whatever the Chair
wishes.
The CHAIRMAN. The committee is going to meet Monday in execu-

tive session.
Senator HRITSKA. You are not going to meet Monday?
The CHAIRMAN. Yes.
Senator KEFATIVER. Then may I ask a few questions, Mr. Chairman?
The CHAIRMAN. Go ahead.
Senator KEFAUVER. Mr. Patton, was there some kind of steel asso-

ciation or other kind of steel meeting held in the last few days at the
Sea View Country Club in Absecon, N.J.
Mr. PATTON. The annual fall meeting of the members of the Ameri-

can Iron & Steel Institute, the officer members, was held the last few
days at the Sea View Country Club in Absecon, N.J. It is an annual
meeting that has been going on for years.
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Senator KEFAUVER. Did you attend such a meeting?
Mr. PATTON. I went up for 1 day, yesterday; yes, sir.
Senator KEFAUVER. I see. Was the subpena before this committee

a subject of discussion?
Mr. PArroN. I reported briefly myself on what went on at the hear-

ing; yes, sir.
Senator KEFAUVER. Were all the principal steel companies repre-

sented at that meeting?
Mr. PArroN. Most of them were represented there; yes, sir.
SenatorKErAuvER. This was a regular annual meeting.
Mr. PATToN. Yes. We have been holding this meeting regularly

for years.
Senator KEFAUVER. What is the name of the association?
Mr. PArrr-N. The American Iron & Steel Institute.
Senator KEFAITVER. And it meets once a year? It meets once every

year or every so often?
Mr. PATroN. Oh, no. We have a spring meeting in New York and

a fall meeting at Absecon, N.J., each year.
Senator /FAITVER. I see. Now, Mr. Patton, Mr. Homer, in testi-

fying before the subcommittee in 195'T, had this to say. This is some-
what of a summary of a larger statement he made on the subject at
page 548:
The second unwarranted assumption is that a decrease in the price of steel

last July would have resulted in an increase in the basic demand for our steel

products. This assumption overlooks one basic fact. The price of our steel is

so low today, about 7 cents a pound—

which would be about $140 or $150 a ton—

that it accounts for a very small part of the costs incurred by our customers in

producing finished products made from steel. Thus a $5-a-ton reduction say, in

our steel prices last July, would not have any significant effect in increasing the

sales by our customers of those finished products. Let me give you a few

examples—

and so forth. Then at other places Mr. Blough testified at consider-
able length along the same line, and you in your testimony on Wednes-
day at page 49 of the transcript said:

My feeling is that the demand element in the steel industry is not as important

a factor in price as it is in the consumer industry because the demand for steel

is a derived demand.

And then you went on to say that you sell it to automobile companies
and so forth. You said further on page 52 that—

There is no guarantee whatever that if you reduce prices you are going to get

more business.

That is your general feeling and that of Mr. Homer, Mr. Blough, and
others, I take it?
Mr. PArroN. What I stated in that record is my general feeling.
Senator KEFAUVER. Mr. Patton, if the demand for steel is relatively

inelastic, price has nothing or very little to do with it, as you have
said, and as Mr. Homer and Mr. Blough have said, and others have
said. But you say then that the foreign competitors are beating you
to death because of lower prices. How can the two statements stand
together?
Mr. PATTON. Why it is as simple as anything to me.
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Senator KEFAUVER. Let me explain my question so you can answer.
You say that the price of steel does not make much difference as to the
demand that you are going to have for your product.
Mr. Blough, in April of this last year, even said that raising the

price $5 would make it more competitive, and yet you have lost more
than half of your foreign market because of lower prices by foreign
countries. You are complaining here bitterly about those lower prices
from foreign countries. The two arguments do not seem to stand
together.
Mr. PATTort. Well, they do to me, sir, if I may explain.
Senator KEFAUVER. Very well.
Mr. PATroN. Here is a certain volume of steel business. Now the

question is, How much of the going business are we going to get and
how much of the going business are the foreigners going to get? It is
the piece of the pie, not the size of the pie that is really of concern to
us. There is a certain millions of tons of steel and we want to have it
in this country and we do not want to have the foreigners come in and
taking it away from us. Now I made it perfectly clear that we in the
steel industry—and this is one of the things if you please, we were very
anxious to do at our fall meeting. How can we get the consumer to
buy products made out of steel so that the pie will be bigger and we
will have more steel to sell, and we are working very hard at that and
that was the basic thing we talked about at this meeting.
We have got a big steel campaign. We are putting on campaigns in

department stores all over the country: "Use stainless steel utensils
instead of aluminum utensils," "Use products made out of steel instead
of out of glass."
We want to make the pie bigger, sir, and we will do everything we

can to do that. But we are worried, no matter what the size of the pie
may be, as to what share of the pie we are going to get.

Senator KEFAUVER. Very well, sir. Let us talk about the 'Die for a
minute. Your steel exports since 1955 have gone down by $400 mil-
lion. That used to be part of your pie. You said that foreign com-
panies had taken about 21/2 million tons of steel here in the United
States over what they did have in 1955. That used to be part of your
pie. Foreign automobiles are in some cases underselling domestic
automobiles, so you are losing part of your pie to companies manufac-
turing steel for Volkswagens, Renaults, and what not. What they are
competing with you on, and what part of the pie they are going to get
and you are going to get depends on price, does it not?
(At this point in the proceedings Senator Ervin left the hearing

room.)
Mr. PArroN. Yes, price is the basis, price and service and delivery

and all the other elements that go into making a sale. They are all
elements of competition, quality.
Senator KEFAUVER. Yet you say and the others say that the demand

for steel is inelastic and price has little or nothing to do with the
amount of steel that you are going to sell or that will be sold.
Mr. PATTON. I say that we in the steel business have no real control

over the amount of steel that is sold. We can try to help it, but the
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ultimate test is what the consumer is going to buy in the way of prod-
ucts made of steel.
Senator KEFAUVER. You immediately went along with the suggested

price in April that was announced by Mr. Blough, $5 increase a ton.
How is that going to make you more competitive?
Mr. PATTON. I said in a public statement that I made at the time

that if United States Steel thought it could get $6 a ton more for its
steel, we in Republic were willing to test the marketplace and see if
we could get it because, believe me, Senator, Republic Steel needed a
higher price for its steel than it was getting, and I think the subse-
quent events have borne that out.
The CHAIRMAN. HOW much did you cut your dividend?
Mr. PATTON. We cut the dividend by a third, from $3 to $2, sir.
The CHAIRMAN. What was your earnings for the last quarter?
Mr. PATTON. Our earnings last quarter were about $9 million, sir.
The CHAIRMAN. What is that a share?
Mr. PArroN. 63 cents.
Senator KEFAUVER. Mr. Patton, it does not really make sense to me

that you are keeping your prices high, insisting that the price has
nothing to do with the demand for steel, while at the same time you
are complaining about the loss of business to foreign companies be-
cause they have lower prices. Is that not what you are doing?
Mr. PATTON. No. My position makes real sense to me.
Senator KEFAUVER. Are you losing business to foreign companies

because they have lower prices?
Mr. PATTON. Certainly we are losing it, but we cannot afford to sell

at prices that are going to result in a loss to us or we won't be in
business to be competing with these people very long, Senator.

Senator KEFAUVER. It was in the testimony before that your break-
even point is about 33 percent or 35 percent of plant capacity in the
case of steel, that your cost of making a ton of steel decreases as your
rate of operation increases. Is that not correct?
Mr. PATTON. Let me start by saying that we have no break-even

point. Our break-even point changes from day to day and week to
week, depending upon circumstances and costs. And, of course, if we
have a higher volume, we will have better costs. There is no doubt
about that. But we won't have better costs, sir, it won't do us one bit
of good, sir, to sell our products on the basis that the more you sell
the more you are going to lose.

Senator KEFAUVER. The more you sell the lower your cost of pro-
duction is going to be and the more opportunity you have of making
even a larger profit.
You were talking about last year. Last year you made 7.8 percent

on net worth after taxes, 5.9 percent on sales after taxes, operating at
57 percent of capacity, according to the statistics we have here from
Moody's Investment Service, and Standard & Poor's Corp.
Mr. PATTON. Sir?
Senator KEFAUVER. I say last year made-
Mr. PATTON. Whatever our annual report shows we made, yes.
Senator KEFAUVER. If that figure is not correct, it will be corrected,

but your report shows, according to them, that at a 57-percent operat-
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ing rate, you made 7.8 percent after taxes on net worth. That is nearly
16 percent before taxes. You made 5.9 percent on sales after taxes,
operating at only 57 percent. Do you know of any other industry that
can do that?
Mr. PATroN. Again, I do not want to confuse things, but our annual

report—you just cannot divide the tons and get it. We are in a lot of
things that do not involve steel as such. We even sell aluminum
windows to complement our steel things in some respect.
We are in mining. We sell iron ore, we sell other things, and you

just cannot say that that was the steel end of the business.
Senator KEFAUVER. Well, this is per ton shipped and the tonnage

shipped is from Moody Investment Service or Standard & Poor's. My
question is, Mr. Patton, if you were not in a monopoly or an oligopoly
industry or an administered price industry, you would, with all these
people being out of work and the loss of the market that you are talk-
ing about, have some reduction in price. You would thus get more of
the market and make more money, too.
Mr. PATTON. I think I made my position perfectly clear that we

are competing in every way we know how, and that the amount of
steel that is to be used ultimately will be determined by the number
of products and the value of the products of the end use,and we will
do everything we can to help the end use, but I do not think that a.
change in price will have any material effect on the end use.
Senator KEFAUVER. May I just lay the basis of one other question?
The CHAIRMAN. All right. I had agreed to go to 12:30. It is 10

minutes over that.
• Senator KEFAUVER. Mr. Patton, as I have studied the steel industry
since the creation of United States Steel in the early 1900's, about 1902,
this has been an industry of identical prices or substantially so.
There has been no price competition to speak of except that which was
brought on in the early 1930's. There was the big steel case in 1920
that I referred to; later on Pittsburgh plus was knocked out by the
Federal Trade Commission in 1924. Then you resorted to the multiple
basing point system which insofar as the purchasers of steel were con-
cerned made no difference from the result in the illegal Pittsburgh
plus basing point. And up to this time there has been no real price
competition between American steel companies, is that not correct?
Mr. PATTON. I respectfully disagree.
Senator KEFAUVER. Then we will go into the figures this afternoon.
The CHAIRMAN. No, sir. We are going to adjourn now until tomor-

row morning at 10 a.m.
Senator KEFAUVER. Mr. Chairman, I have a statement I would like

to put into the record at this point.
The CHAIRMAN. Yes, sir; you may include that. Furnish them a

copy.
(The statement in full of Senator Kefauver follows:)
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STATEMENT BY SENATOR ESTES KEFAUVER BEFORE JUDICIARY

COMMITTEE ON SUBPENAS ISSUED TO STEEL COMPANIES AND

THEIR EXECUTIVES

The Senate has directed the Antitrust and Monopoly Subcommittee
to make studies of problems of concentration and monopoly and to
make proposals for the strengthening and more effective administra-
tion of the antitrust laws as needed in the interest of maintaining a
healthy competitive free enterprise system. To do this, it is neces-
sary that the subcommittee have the facts upon which to base its work
and recommendations. As with all committees and subcommittees of
the Congress, without sufficient facts we would be legislating in the
dark.
The subcommittee's program for 1962 was contained in Senate

Report 1139 of the 87th Congress which accompanied Senate Resolu-
tion 258, the basic authorization of the subcommittee for this year.
The statement of the approved program began as follows:

The subcommittee's plans for this year are again wide in scope and represent

its planned effort to find an answer to the fundamental problems confronting

our Nation's free enterprise economy.
(1) Foremost among these is the problem of administered prices, and the re-

lated problem of price leadership and "price followship" * * *.

The last point in the program was:

(13) The subcommittee continues to receive an unusual number of complaints

concerning practices in certain industries, including the basic metals industries,

the electrical manufacturing industry, the transportation industry, the poultry

industry, the meatpacking industry, and others. The subcommittee will con-

tinue to keep a close watch on developments in these industries.

As everyone knows, steel is the bellwether of our economy. The
subcommittee, in a previous hearing in 1957, found that there was an
identity of prices in steel. *Whether this identity results from col-
lusion or monopoly power, the latter seeming to be the case, it is im-
material insofar as its effect upon the purchasers of steel. In any
event, there is no price competition. The subcommittee feels that
cost data, at least in a form showing relative importance, is absolutely
necessary for the fruitful consideration of the complex problems with
which the subcommittee is faced and essential to it for any intelligent
legislative recommendations.
In addition to the general study of administered prices in which

cost data are so vital, for a number of years the subcommittee has also
been considering the strengthening of the Sherman Act with respect
to dissolution. Indeed, it was the recommendation of Judge Hansen
during the Eisenhower administration that the standards of section
7 of the Clayton Act be applied to existing concentrations under sec-
tion 2 of the Sherman Act. Further, the subcommittee now has be-
fore it a bill, S. 3167, which would accomplish this purpose. For sev-
eral years, a number of the members of the subcommittee, including
myself, have long considered such a recommendation. Implicit in
such a recommendation is the consideration of whether dissolution
would impair efficiency. Therefore, it is important to know whether
the production costs of the large companies are lower than those of
the smaller companies. The relationship of size to efficiency is an
essential consideration to any legislation dealing with monopoly.

•
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In its hearings the subcommittee has found that in many major
industries, including steel, sealed bids to Government agencies and
others are identical. The President has ordered Government agencies
to report such identical bids to the Department of Justice. The sub-
committee has considered a bill to require such reporting; indeed
the House of Representatives has passed such a bill. Where mills
which are located within relatively close proximity of each other and
which have widely different production costs, charge identical de-
livered prices at a given point of destination, it raises serious ques-
tions as to whether they are really competing with each other.
The subcommittee has had before it—and has been making a con-

tinuing study of—whether advance notification of price increases by
certain large corporations in concentrated industries, such as steel,
would be in the public interest where price competition is not respon-
sive to varying costs in such an industry. Some hearings on a pro-
posal of this kind have already been held.
These are among the issues and the problems which are being con-

sidered by the Antitrust Subcommittee, over which it has jurisdiction,
and in which the securing of cost data is essential for the performance
of its legislative responsibilities.

Further, in its inquiry into the bread industry, the subcommittee
secured certain cost data. Likewise, the subcommittee secured certain
cost data from the drug industry and unit profit figures from the
automobile industry.
These cost data were contained in reports of the Judiciary Commit-

tee to the Senate on these investigations. Being on notice of the use
of cost data by the subcommittee, the Senate renewed the subcom-
mittee's authority to conduct such investigations and charged it with
the responsibility of making legislative recommendations.
However, I should add parenthetically that, had these precedents

not existed, a majority of the subcommittee members believe that the
obtaining of such cost data now is essential to its carrying out of its
legislative responsibilities.
The steel companies have been fully apprised of all of these matters

of jurisdiction, legislative purpose, and pertinency.
As a strictly legal matter, as cost data is pertinent and necessary

to a valid inquiry of this subcommittee, the issue of confidentiality
is no defense to the nonproduction of material. However, as a policy
matter, the subcommittee has been fully aware of and sympathetic
toward the attitude of companies in general in not wanting their indi-
vidual cost data made public because of competitive considerations.
For example, in the bread investigation, a method was worked out for
the grouping and consolidation of cost data by the Department of
Agriculture, so that the cost data of no one company could be identi-
fied. This arrangement worked out to the satisfaction of both the
bread companies and the subcommittee.
In the proposal to the members of the subcommittee made by me

as chairman for the issuance of the original subpenas in this present
steel investigation, it was made clear that a similar arrangement would
be followed. I proposed that the data be sent to the Comptroller
General of the United States, and that he would group and consoli-
date the material in such a manner that no individual company could
be identified.
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The subpenas that were issued also gave the 12 companies the alter-
native of furnishing the information by filling out a form which was
the same form that had been used in furnishing cost data to the OPA
in the 1940's. It was assumed that the companies kept their books in
such a manner as to make compliance with the form relatively easy.
A number of the companies informed the subcommittee that they

had changed their method of accounting and that filling out the OPA
forms would be burdensome. To meet this objection, the staff of the
subcommittee held a series of meetings with Mr. John S. Tennant,
counsel for United States Steel. Mr. Tennant said he was in contact
with counsel for all of the other companies except one, which has
agreed to furnish the information.
As a result of these meetings, a simplified form was worked out

which was agreeable to the subcommittee and eight of the steel com-
panies. Although objecting to the subpenas, the eight companies
indicated their readiness to comply on the return date of August 14,
1962.
The other four companies indicated they would not comply and

asked for a formal meeting of the subcommittee to vote on quashing
the subpenas. Although the subpenas had been originally issued only
after approval of a majority of the subcommittee, I granted their
request. At a meeting on July 25, 1962, the subcommittee reconsid-
ered the questions of its jurisdiction, its legislative purpose, and the
pertinency of the data to its inquiry. It then formally voted against
quashing the subpenas.
The full action of the subcommittee was made known immediately

to the four companies. Yet there was no compliance by them on the
return date, August 14.
A meeting of the subcommittee was held on August 21 to consider

what action should be taken with respect to the four noncomplying
companies. I, as chairman of the subcommittee, recommended that
they be given a new chance by the issuance of new subpenas and that
a full record of all all proceedings and corespondence be sent to each
of them so that they would be on full notice. Also I recommended
that their officers, whom we thought would have control of the records,
be subpenaed to appear and supply the material required or state in
person their objections to compliance. Their personal appearance
was required in order that the subcommittee would have an oppor-
tunity of considering the objections and of meeting them, if it could
be done without thwarting the work of the subcommittee.
I would like to make perfectly clear that the subcommittee has no

interest in punishing individuals. What we want is the subpenaed
material. The subcommittee has found that the companies and their
officers are in contempt for not appearing and furnishing the ma-
terial, but the basic offense is in not furnishing the material.
A resolution finding the individuals in contempt solely because they

did not appear would not be of help to the subcommittee. I would
like to stress again that it is the cost data that we need and want to per-
form our legislative function.
I requested the chief economist of the subcommittee to prepare a

memorandum on the purposes of obtaining cost data from the steel
companies and answers to objections on the grounds of confidentiality,
burdensomeness, and value to foreign competitors. I have covered
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most of these points in a summary fashion, but I ask that the memo-
randum be printed in full at this point in the record.
However, since the question of value to foreign competitors has

played such prominence, I shall read three paragraphs on that topic.
Value to foreign competitors—the argument that the disclosure of

cost data, even in group totals, would be harmful to the American
industry in its competition with foreign producers has certain ele-
ments of plausibility, which, however, can be discounted on several
grounds. Behind this argument is the widely held assumption that
costs per ton are significantly higher in the United States than in
Europe. Given this assumption the argument can plausibly be made
that knowledge of the actual level of U.S. costs would enable foreign
producers to price their product below U.S. costs—but above their
costs—thereby eliminating U.S. competition.
But the assumption that steelmaking costs are higher in the United

States than in Europe is questionable. Labor costs, it is true, are
materially higher in the United States, even despite the higher pro-
ductivity of the American industry. But the reverse appears to be
true of both iron ore and coking coal, both of which are more
important elements in the cost structure than labor. If European
costs are not significantly lower than American costs, knowledge of
the latter would be of little value to foreign producers.
In the second place, without supplying cost data to the subcom-

mittee—or to anyone else—the American steel industry has been
rapidly losing its share of world markets. This in turn has been an
inevitable result of the fact that the export market prices of U.S.
steel producers have been approximately 30 percent above the export
prices of European steel companies. If, through the presentation of
cost data, it became evident that U.S. export prices were excessive in
relation to costs, any resultant reductions in prices would tend to
increase the U.S. share of world markets.

Finally the argument presumes that total unit costs are constant
regardless of the rate of output. While the U.S. steel industry has
continualy insisted that demand for its products is inelastic, it can
hardly contend that lower export prices would not have given it a
greater share of the rapidly expanding world market for steel. Had
it secured an additional volume of orders from abroad, its unit over-
head costs—and thus its total unit costs—would have declined. Just
as costs help to determine prices, so also do prices have an influence
on costs—an economic reality which is completely overlooked in this
"foreign competition" argument.
In conclusion I would like to call attention to a recent statement

by Senator Hart before the subcommittee. He said that he felt that
our antitrust laws were outmoded and inadequate. I agree with him.
They are not adequate to meet the problem of administered prices.
They are not adequate to meet the problem of overconcentration in

many of our most major industries. Big business is getting bigger.
Everyday more and more small businesses are being driven to the
wall.
It is the duty of Congress to examine these problems and, if possible,

develop legislative remedies for them.
The responsibility for recommending remedies has been delegated

to the Subcommittee on Antitrust and Monopoly.
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A majority of this subcommittee believes it is essential to have cer-
tain cost data if we are to recommend intelligently and effectively,
especially as to the problems of concentration and administered
prices. These are highly complex problems. We cannot operate in a
partial vacuum.
We have always done everything possible to meet objections to

the form of our requests for data. However, if the Judiciary Com-
mittee and the Senate expects us to do an effective job, they must
not deny us the tools we feel are essential.

SUPPLEMENTAL STATEMENT BY SENATOR ESTLS KEPAUVER,
DEMOCRAT, OF TENNESSEE, ON STEEL SUBPENAS, SEPTEMBER
14, 1962

A great deal has been said on the issue of revelation of confidential
material.
I wish to point out that the original subpenas provided that the

material would be grouped by companies in such a way that the indi-
vidual cost data of any company would not be revealed. A similar
procedure was used in the bread investigation in which the Secretary
of Agriculture agreed to analyze and group the data. In the present
case, an arrangement was worked out with the Comptroller General
of the United States whereby the data would be submitted directly
to him, grouped and returned directly to the companies.
Had the representatives of the steel companies appeared before the

Antitrust and Monopoly Subcommittee, I was prepared to listen to
any detailed arguments they might make, especially as to confidential-
ity. Had they made a really convincing case, I was prepared to sug-
gest that a deflator or multiplier be added or that the data be stated
ultimately in the form of percentages. In my opinion, it would be
impossible in any case for anyone to figure out the cost figures of any
company.

Furthermore, regardless of the manner in which the material is re-
ceived, it will still be up to the subcommittee to determine whether
or not any part of it should be made public or whether it should be
used solely in executive session.

Unfortunately, none of the four companies paid the subcommittee
the courtesy of appearing to discuss these matters. They did not com-
municate with me or the staff in any effort to work out a reasonable
solution.
(Whereupon, at 12:40 a.m., the committee recessed to reconvene at

10 a.m., Saturday, September 15, 1962.)
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THURSDAY, SEPTEMBER 20, 1962

-U.S. SENATE,

COMMITTEE ON THE JUDICIARY,
TV a8hington, D .0 .

The committee met, pursuant to recess and subsequent postpone-
ment, at 10:35 a.m., in room 2228, New Senate Office Building, Senator
James 0. Eastland (chairman) presiding.
Present: Senators Eastland, Kefauver, Ervin, Carroll, Hart, Wiley,

Dirksen, Fong, and Scott.
Also present: Thomas B. Collins, counsel of the Committee on the

Judiciary.
(Present at this point: Senators Eastland, Kefauver, Carroll, and

Wiley.)
The CHAIRMAN. Let us have order.
Senator Kefauver?
Senator KEFAUVER. Mr. Chairman, summarizing Mr. Patton's posi-

tion at our last hearing on Friday, he stated that foreign competitors,
particularly competitors among the European steel companies, had
lower costs than the American steel industry did, and that, therefore,
if American companies gave their cost data to the Comptroller or to
anybody else for compilation, it might give foreign competitors an
unfair advantage, since they could then set their prices just below
U.S. costs and the American firms would be unable to meet their
prices.
Is that a proper summary of what you had to say, Mr. Patton?

STATEMENT OF THOMAS F. PATTON, PRESIDENT, REPUBLIC STEEL
CORP., ACCOMPANIED BY H. C. LUMB, VICE PRESIDENT, DIRECTOR
OF LAW AND CORPORATE RELATIONS, AND BRUCE BROMLEY,
COUNSEL—Resumed

Mr. PATToN. Senator, I have no way of knowing the costs of our
foreign competitors, and that is one of the reasons, of course, that we
do not want to expose our costs to them.
Senator KEFAUVER. Anyway, that was the reason you gave?
(At this point in the proceedings, Senator Dirksen enters the hear-

ing room.)
Mr. PArroN. We take the strong position that the foreign competi-

tors are taking our business away from us, yes, sir, and that we would
be damaged by exposing our costs to foreign competitors.
Senator KEFAUVER. It had been developed, I believe—and you were

given the table for consideration—that the United States export price
of steel to third countries was, I think the table showed, about 30 per-

89
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cent higher than the price at which European competitors were sell-
ing to third countries. Is that correct?
(At this point in the proceedings, Senator Fong enters the hearing

room.)
Mr. PATTON. We have lost substantial tonnages of steel in foreign

markets which we used to enjoy, and we have lost it because the for-
eign steel companies are selling at prices less than we can afford to sell
them, Senator.
Senator KEFAUVER. I believe you said that you expected domestic

production here this year to be about the same as it was last year,
about 98 million tons?
Mr. PATTON. That is my personal guess, yes.
Senator KEFAUVER. And that the foreign companies are importing

about 4 or 4.5 million tons into the United States market, is that what
you said?
Mr. PATTON. Into this country?
Senator KEFAUVER. Yes.
Mr. PATTON. They are taking 4 to 4.5 million tons. They are taking

more over the world, of course.
Senator KEFAUVER. Yes but I am talking about this country—you

said about 4 or 4.5 million tons?
Mr. PATTON. That is right, sir.
(At this point in the proceedings, Senator Fong leaves the hearing

room.)
Senator KEFAUVER. Now, Mr. Patton, I take it that the principal

cost items in making a ton of steel are ore, coking coal, and labor; is
that correct?
Mr. PATTON. Those are important costs. There are many other

costs.
Senator KEFAUVER. I know.
Mr. PATTON. Including taxes and interest on our debt and deprecia-

tion on our equipment and a number of items that are important.
Senator KEFAUVER. But I am talking about the basic ingredients

in making a ton of steel—aside from taxes, depreciation, and interest,
which are relatively minor—they are ore, labor, coking coal?
Mr. PATTON. They are three elements of a number of elements that

enter into our cost.
(At this point in the proceedings, Senator Scott enters the hearing

room.)
The CHAIRMAN. Well, depreciation is certainly a cost of 'doing

business.
Mr. PATTON. Depreciation is a very important element of our cost -

So_, might I say, are taxes a very important element of our costs.
Senator KEFAUVER. Yes.
You have, Mr. Patton, one of the summaries prepared by the Office

of Price Administration from OPA figures and published in 1947. If
you do not have it there, we will furnish you another one.
Do we have some copies for the members of the committee?
Mr. PATTON. I do not have it.
Senator KEFAUVER. This takes the OPA breakdown published in.

1947, of detailed costs in making such finished steel products as uni-
versal plates and wire rods.
The 11th item, listed on page 2, is hot rolled sheets, which is one of

the largest steel production items; is that correct, Mr. Patton?
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Mr. PATTON. Where are you reading, Senator?
Senator KEFAUVER. The item listed as hot rolled sheets.
Mr. PATTON. Yes, that is an important steel item.
Senator KEFATIVER. Right below that listing is a cost breakdown of

the larger companies, with finishing facilities over 5 million tons.
You will find that near the bottom of the last page, page 3. On
ingots, for example, the gross material costs seems to be $20.11 per ton.
From that are subtracted certain credits, making $19.06.
Is that what the figures show?
Mr. PATTON. You are reading under the item "ingots" now, are

you?
Senator KEFAUVER. Yes; just to try to get some idea of 
Mr. PATTON. The ingot is the original steel from which the sheet

is made.
Senator KEFAUVER. Yes, I know.
Other processes are listed later on. Anyway, the net material cost

was $19.06 for making a ton of ingots at that time?
Mr. PATTON. That is what it shows in this statement as of 1944.

Of course, that is only a very small part of the total cost.
Senator KEFAUVER. I understand.
Then the principal material costs, I take it, that go into the making of

ingot steel are ore and coking coal.
Is that correct?
Mr. PArrroN. We have ore, coal, limestone, all the fluxes that go into

the thing, and a number of materials that go in, but ore, coal, and
limestone are the three basic materials.

Senator KEFAUVER. Then immediately under that 
Mr. PATTON. Labor.
Senator KEFAUVER (continuing) .—Listed as cost above material,

item 7, operating labor, is $1.25. Is that what this shows?
Mr. PATTON. That shows that for ingots. I emphasize ingots only.
Senator KEFATJVER. That is correct.
I take it that would be your plant workers? Would that be correct?
Mr. PATTON. Yes.
Senator KEFAUVER. And then it shows other production costs of

$5.14.
I take it that would be supervisory personnel, electricity and other

expenses in your plants?
Mr. PATTON. I am not familiar with this sheet, but those certainly

would be elements that enter into it with other elements.
Senator KEFAUVER. Yes.
And then it shows operating administrative expense, 9 cents; taxes

and insurance, 10 cents; depreciation, 30 cents; and total plant over-
head, 49 cents, making the total cost of a ton of ingot steel, from which
eventually hot rolled sheets are made, $25.94, as of that time?
Mr. PATTON. That is what this sheet shows.
Senator WILEY. What year was that?
Mr. LUDIB. 1944.
Mr. PATTON. 1944.
Senator KEFAUVER. These figures were for 1944 and were published

in 1947.
Senator WILEY. The world has turned quite a corner since then in

every respect.
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Senator KEFAUVER. Yes.
Mr. PArroN. Our costs are up very considerably since.
Senator KEFAUVER. And so are your prices.
Mr. PArroN. Prices are up also; yes.
The CHAIRMAN. All prices have gone up, have they not?
Mr. PArroN. All prices.
The price level of 1944 does not compare wtih the price level of

today.
The CHAIRMAN. All prices except cotton.
Senator KEFAUVER. I saw a very fine article by the chairman of the

committee in which he wrote very convincingly that cotton had to
be competitive in the world market to get along.
The CHAIRMAN. I said that is right.
If costs could come down, we could reduce prices acordingly.
Senator KEFAUVER. I think the chairman's remark is very pertinent

to the matter we are discussing here, and if there is no objection, I
would like to put that article in the record as an exhibit.
Senator WILEY. Will the Senator yield?
Senator KEFAUVER. I will yield, but I would like, Mr. Chairman, to

try to finish the particular points I am making.
Senator WILEY. It is right on this point.
Senator KEFAUVER. Very well.
Senator WILEY. As I said, the world has turned many a corner since

then, but what I have in mind is in 1947, that is right after the war,
that is when these European countries were practicaly all devastated
when they did not have the plants that they have now. They have
all been built up, and, of course, we realize what is happening now is
that you have got competition with a rebuilt Europe, so to speak, and
with the wages as they are now and with the fine plants that they
have, they are what create the threat to the American industry, not
only in steel, but in practically everything else: is that not right?
Mr. PArroN. That is correct, sir.
Senator WILEY. That is all.
Senator KEFAUVER. Mr. Chairman, I would like to finish the subject

I have gone into, and I will try to do so very briefly.
The CHAIRMAN. Go ahead.
Senator KEFAUVER. Was the short article by the chairman-
The CHAIRMAN. The same rule applies to steel. When you get the

costs down, of course, you can get the price down.
Senator KEFAUVER. Then later on perhaps I can read some of the

article for the record.
In any event, this shows the cost of a ton of ingot steel as of that

time.
You do not want to have this information go only to your foreign

competitors or to your domestic competitor, as well; isn't that so, Mr.
Patton?
Mr. PATTON. Yes.
We do not care for any steel company or any producer of a com-

peting material or any foreign competitor to have our costs.
We think they are trade secrets that we are entitled to keep for

ourselves.
Senator KEFAUVER. The other day you seemed surprised when I

showed you that this OPA data had been published.
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Did you not know it had been published?
Mr. PArroN. I did not personally know it had been published.
I do know that when we furnished information to the OPA in

connnection with price control, we were—I believe there was a statute
in effect making it a criminal offense to make such material public.
I did not realize that later on they were published. I just did not

personally know about it.
Senator KEFAUVER. Were you president of Republic Steel in 1947?
Mr. PATTON. Oh, no.
Senator KEFAUVER. What were you then?
Mr. PATTON. I was a lawyer handling labor relations and other

matters in those days.
Senator KEFAUVER. If you did not even know about this OPA report

revealing cost data to your domestic and then few foreign competi-
tors, it certainly could not have hurt you very badly, could it, Mr.
Patton?
Mr. PATTON. Oh, no, I think that it has been put quite well. Times

are quite different today than they were in those days.
Senator KEFAUVER. Very well.
Mr. PArroN. We did not have the competition either from foreign

competitors or from competing materials that we have today.
The CHAIRMAN. Is it not true that business conditions in 1962

would not apply in 1955?
Mr. PATTON. Oh, yes, they are entirely different.
Senator KEFAUVER. In any event, as of 1944, the material costs for

steel ingots, according to this document, were $19.06.
Operating labor costs were $1.25, other production costs were $5.14;

your plant overhead, including taxes, depreciation, amortization, and
operating administrative expense was 49 cents; making a total cost of
production of ingots for the eventual making of hot rolled steel,
$25.94, of which material costs alone—primarily ore and coking coal—
were $19.06.
Now, Mr. Patton, in your statement on page 5, in talking about for-

eign competition, you go on to say:
While prices may change, a foreign competitor who is aware of the average

cost of American mills of producing a particular steel product has a specific
target for planning his sales campaign—

and so forth. At the end of the next paragraph, you make the
definite statement, without any limitation so far as I can see:
Foreign producers have employment costs of about one-third or one-fourth of
ours.

That is your statement, is it not?
Mr. PATTON. Yes.
Senator KEFAUVER. What do you mean by that, Mr. Patton?
Mr. PArroN. I mean that if you will look in our annual report or

the annual report of any other steel company—I have mine in front
of me—you will find a table showing a lot of historical data, and at
the bottom you will see employment data and we have employment
costs of $381,746,000 in 1961; per hour, 4.23.
Looking at the reports, of foreign steel companies and the pub-

lished figures we find that their figures are only one-third or one-
fourth of that.

92394-63-7
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Senator KEFAUVER. I know, but you are talking about employment
costs, I take it, for producing a ton of steel, are you not?
Mr. PATTON. I am talking about their hourly wages, just as this is

per hour. I would not know what their cost is of producing a ton of
steel.

Senator KEFAUVER. No, but you say employment costs, Mr. Patton.
Mr. PATTON. That is right, the hourly costs.
Senator KEFAUVER. You do not say the hourly rate is one-third or

one-fourth. You refer to employment costs.
Mr. PATTON. Employment costs are the wages, the fringe benefits,

the other things that go in to make up an employment cost.
Senator KEFAUVER. Mr. Patton, if you employ one man who can

make 2 tons of steel a week, are you not better off than if you had to
employ two men to produce this output?
Mr. Pm-row. The less men you employ per ton of steel, the better off

you are to the extent that you have got lower employment costs. That
will be offset to a large degree, however, by the fact that to eliminate
the man you had to make a big investment in capital equipment that
you have to pay for.
Senator KEFAUVER. In any event, by virtue of the equipment in the

plant or the ability of the workers, if you have a higher productivity
per man, then you are better off if you can employ one man to make
2 tons of steel a week than if you have to employ two men to make
this steel.
Mr. PATTON. Senator, I want to make this perfectly clear. The

fact that you employ one man against two does not prove anything in
and of itself. We had to, in order to get down to one man, make a
tremendous investment in a new mill. We have to pay interest on
the money we borrowed for that mill, to buy that mill. We have to
pay additional depreciation on that mill. We have to get profits to
pay back the money we borrowed in addition to the interest, so that
it is not as easy to say, well, if you have one man you are better off
than if you have two. That just is not the fact.
(At this point in the proceeding Senators Eastland and Scott left

the hearing room.)
Senator KEFAUVER. I am talking about your situation as of now

or as of the last few years. If you have a higher productivity per
man, why you are better off than if you have to employ a lot of people
to make that ton of steel, are you not?
Mr. PATTON. I again restate what I said. You are only better off

if your investment and the cost of your investment is less than the
cost of the additional man that you have.
Senator KEFAUVER. Yes, Mr. Patton, I get back to the fact that

your statement on page 5 does not say that foreign wage rates are one-
third or one-fourth of ours. You refer to employment costs.
Mr. PATTON. Exactly, as I say, in our annual 
(At this point in the proceeding Senator Eastland returned to the

hearing room.)
Senator KEFAUVER. I would take it by that statement that you mean

to include the employment costs for making a ton of steel?
Mr. PATTON. No, that is not what it means. It is just correlative to

what we use in the American published reports of all companies. We
show our employment costs, how much does it cost per hour, and that
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includes the wages we pay, the amount we have to set up to pay these
men who take paid vacations to which they are entitled, the social se-
curity taxes we have to pay, the unemployment taxes we have to pay,
the pensions we have to set up for, the insurance and health program
that we have to pay. That all goes in, Senator, to make up the total
employment costs.

Senator KETAITVER. Then let me make it clear. In talking about em-
ployment costs, you are not talking about how much your cost of labor
is for making a ton of steel as compared with the cost of labor per ton
in a 
Mr. PATTON. No, I do not know what their cost is.
Senator KEFAITVER. Just a minute.
Mr. PArroN. And I hope they do not know what ours is.
Senator KEFAIIVER. Let me state my question, Mr. Patton. In talk-

ing about employment costs, you are not talking about how much it
costs you for labor to make a ton of steel here as compared to Europe?
Mr. PATroN. I am talking just as I said, that the labor, the employ-

ment cost that goes into our operations is considerably higher per
hour than the European 
Senator KEFAITVER. You are talking about the hourly wage rate

then, and not about labor costs per ton of steel.
Mr. PATrON. I am talking about how much we have to pay them

per hour, sir, and theirs is one-third to one-fourth of ours, consider-
ably less.
Senator KEFAITVER. I must say that I interpreted your reference to

employment costs to mean how much you have to pay labor to make a
ton of steel.
Mr. PArroN. No, it has a considerable bearing on our total costs,

but it is not meant to be
Senator KEFSCrVER. Anyway, as to what you can sell a ton of steel

for, the employment costs for making a ton of steel is the important
thing, is it not?
Mr. PArroN. It is an important thing; yes sir.
Senator KEFAITVER. Very well.
Are you acquainted with Mr. Meyer Bernstein? Do you know him

well?
Mr. PArroN. I know Meyer Bernstein. I have dealt with him in

the past in labor negotiations. He is a representative of the Steel-
workers Union.
Senator KEFAITVER. You know him as a reliable, competent econo-

mist?
Mr. PAirroN. In my dealings with him I found him to be a reliable

person.
Senator KEFAINER. You know, Mr. Patton, that for a number of

years Mr. Meyer Bernstein made a detailed study of the wage rates,
employment costs, and productivity for European and Japanese steel
companies, do you not?
Mr. PArroN. If he did, I have never seen them. I take it for granted

as you stated that he did, but I have never seen them.
Senator KEFAUVER. He did and he was called as a witness before

the House Ways and Means Committee where he testified on April 5,
1962. In his statement—and Mr. Chairman, I ask unanimous consent
that this be inserted in the record.
The CHAIRMAN. Very well.
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(The statement referred to is as follows:)

EMPLOYMENT COSTS AND FOREIGN TRADE

Statement by Meyer Bernstein, international affairs director, United Steel-
workers of America, before the House Ways and Means Committee on the pro-
posed Trade Expansion Act of 1962, April 5, 1962
My name is Meyer Bernstein. I am international affairs director of the United

Steelworkers of America. I am glad to have this opportunity to appear before
this committee because our organization has always supported trade liberaliza-
tion within the free world, and we now wholeheartedly support H.R. 9900.
In February of 1950 I went to Germany on loan from my union to the State

Department to serve as labor liaison officer in the Ruhr. I remained in Germany
until September of 1952. In June of 1953 I returned to Europe, this time in behalf
of the United Steelworkers of America to serve as our representative to the
European Coal and Steel Community and the unions associated with that organi-
zation. I remained in Luxembourg until December of 1955 when I was trans-
ferred to Geneva to serve for a year as assistant to the president of the Inter-
national Metalworkers' Federation, a trade secretariat to which my union is
affiliated.
You will note that after the completion of my Government duty, I returned to

Europe for an additional period of 31/2 years in an official capacity for my own
union. Our purpose was threefold: First, to encourage and assist wage policies
and programs which would help raise living standards of metalworkers in
Europe. Secondly, to study foreign industry conditions, particularly within the
European Coal and Steel Community, and to ascertain the effect upon our own
steel industry in the United States. And, thirdly, to help strengthen the demo-
cratic labor union movements abroad and their ties with the United States.

PROBLEM OF INTERNATIONAL LABOR COST COMPARISONS

It is out of this experience and the continuing exchange of information from
the sources I developed in Europe during that period and in Asia and Latin
America subsequently that I wish to discuss the question of international labor
costs comparisons as a factor in foreign competition.
There is probably no aspect of H.R. 9900 which is so little understood and

concerning which there is so much eloquent confusion. I can speak with some
confidence on the matter, for my indoctrination began with the same set of false
notions and half truths. At the outset I, too, made the standardized hourly
comparisons and drew hasty provisional conclusions. But as I dug more deeply
into the whole body of facts, I realized how erroneous surface indications were.
Let me share with you my findings.
I was chiefly interested in two prime questions: First, how did the average

foreign worker fare in comparison with his American counterpart—i.e., what
were his earnings and benefits with respect to ours?
Because of the wide disparity in workweeks and employment stability, hourly

comparisons taken alone were misleading. Information on the relative pur-
chasing powers of the respective national currencies on the basis of both our
market baskets and theirs, plus data on significant social legislation, would also
be necessary to provide worthwhile international standard of living comparisons.

STEEL WAGES AND FOREIGN COMPETITION

The second question was of equal concern to my organization. What were
employment costs to the employer and what effect did they have on his
competitive position?
In a sense, this question also dealt with earnings and benefits, but from an

entirely different standpoint. Obviously, hourly earnings—that is, the wage
rate plus shift and weekend premiums, overtime, and the like—or even hourly
employment costs, that is the foregoing plus the cost of all other fringe benefits
such as vacations, hospitalization, pensions, and so forth calculated on an hourly
basis, tell little in themselves, not only because of differences in productivity
(i.e., number of hours of work necessary to produce the same unit of product)
but also because of differences in workweeks, differences in hours paid for
but not worked, etc.

International differences in wages or employment costs then have an effect
on relative competition positions only when taken together with the relative
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number of hours worked or paid for per unit of product. A low hourly wage
or employment cost producer has no labor cost advantage over a high wage
or employment cost producer if his productivity is proportionally lower. That
is the low wage producer gains in hourly costs; but he loses this advantage in
having to pay for more hours. The two elements must be taken in conjunction.
Furthermore, other cost factors must also be compared. And finally the com-
parison must be made on a company by company basis, for it is the individual
producer that is the competitor, not the country.

It was with these thoughts in mind that I inaugurated in 1956 a compara-
tive and comprehensive study of the hundred largest steel companies of the free
world. These companies accounted for 85 percent of the total steel produced
outside of the Soviet orbit. I prepared this study for a conference of the Iron
and Steel Department of the International Metalworkers' Federation. For
the first time we now had detailed information on every major steel company
in the free world, from which could be made comparisons of all the financial
items which entered into the relative competitive position of each company.
The basic information was the kind which we in the United States normally
prepare for our negotiatons with employers.
The IMF has since that time held another conference of its iron and steel

department, in 1959 and has one scheduled for May of this year This same
study has been enlarged and brought up to date for each meeting by the econo-
mist of the IMF headquarters at Geneva, Mr. Carl Casserini, with assistance
from myself.
1 should like to summarize the main conclusions of these studies:
(1) The United States is head and shoulders over the rest of the world in

productivity and in hourly earnings and hourly employment costs. Combined,
these result in total employment or labor costs which are only marginally lower
in other countries than they are in the United States.
(2) The profit ratio of the American companies with respect to both net

worth and sales was generally higher than that of foreigners. (This is par-
ticularly true in the case of a nonrecession year.)
(3) Cost of materials was substantially higher abroad than in the United

States. (This applies to all of the main raw materials: coal, iron ore, power,
and transportation.)
(4) A major consideration in pricing policy in foreign lands is the main-

tenance of full employment; an objective which has not entered American
pricing determinations.

STATISTICAL SHORTCOMINGS

The best measurement for point (1) above would, of course, have been labor
costs per unit, which would be expressed in terms of hours per unit of product
times average employment costs per hour. We know the total hours worked
in the steel industries of most countries, including our own, but these total hours
data are in themselves inadequate without information on the product mix and
the types of steel produced in the different countries, which vary considerably.
We produce more high quality steel proportionately than other countries; cold
rolled sheets are major American export items. Man-hours going into these
valuable products therefore cannot reasonably be equated with man-hours going
into concrete reinforcement bars, a large import item. Furthermore, man-hours
going into alloy steels cannot be put on a par with man-hours going into
Thomas steel, a cheap method not used in the United States, or other inexpensive
steels. For a meaningful comparison we must therefore also have a breakdown
product by product and process by process. Unfortunately, such information is
not reliably available any place, not even in the United States. Furthermore,
as will be explained later, the European steel industry pays for vastly more
hours not worked, and therefore not included in the statistics cited below, than
we do.
There are other shortcomings, again tending to upgrade the appearances of

foreign productivity and downgrade ours. Our definition of the steel industry is
more comprehensive than Europe's. Our steel plants begin the manufacturing
stage at an earlier process than is common abroad. Coke works are almost
always in the steel plant here, and thus included in steel industry total hours;
whereas in Europe such works are generally located at the coal mines, and the
hours worked are accounted for in that industry. Then, too, we include more
finishing operations in steel than do the Europeans. Nevertheless, a comparison
of average hours per ton of product would give a general indication of the ad-
vantage we enjoy.
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In 1960, the six members of the European Coal & Steel Community produced
50,770,000 metric tons of steel products, requiring 1,007,900,000 man-hours of
labor or 20.2 per metric ton. During the same year we produced 64,545,503
metric tons of steel products, requiring 862,665,000 man-hours, or 13.4 per metric
ton. And curiously enough, the biggest exporter to the United States—Bel-
gium—had the highest man-hours per ton, 23.0. Belgian employment costs are
among the highest in the world, even higher than those of many companies in
the United States.

Another useful measurement, which is enhanced in value because it is avail-
able with respect to most individual steel companies of the free world, is labor
costs as a percentage of sales.
for 1960:

For this

Percent

we find the following national averages

Percent

United States 39.6 Sweden  21.3
Canada  33.8 Norway  20. 3
Belgium  31.2 Austria  19.5
South Africa_  26.5 Luxembourg 19.5
Great Britain 23.2 Mexico 16.4
Italy 22.8 Japan 12. 7
West Germany 21.6 Holland 12.0
France 21. 3

Even this measurement, however, leaves much to be desired. The employ-
ment costs, of course, include all employees in all operations for all levels, right
up to the president or chairman of the board. Other shortcomings of this mess-
urement are as follows:
(a) The American companies are generally more integrated; that is, they

have more operations and, therefore, more employees included in the consoli-
dated statement, thus adding to labor costs here.
( b) American industry includes all fringes. In Europe, many fringes are

not included because of peculiarities in their financing. Housing, for example.
is in large measure paid for out of taxes or tax benefits, which are not reflected
in labor costs there.
(o) During the periods covered in our latest report, the American mills were

operating at recession levels while the Europeans and Japanese were going at
optimum rates.

All these factors had the effect of raising the American percentage while re-
ducing the foreign, but even so, the differences in labor costs among American
companies were almost as much as the differences between the American na-
tional average and the foreign national averages. Furthermore, a number of
American companies—some fully integrated—had lower labor costs than their
European competitors. Differences in labor costs, then, were not nearly as
significant as claimed.
On balance, then, steel from the United States is—or, at the discretion of our

producers, can be—competitive with that of foreign countries. There is a small
employment cost advantage abroad which is more than counterbalanced by a
materials cost disadvantage. Greater pricing flexibility practiced abroad is
motivated largely by social and legal considerations which are absent here.

EMPHASIS ON FRINGE BENEFITS ABROAD

The disparity in hourly earnings averages is indeed substantial. The average
European's hourly income is normally one-third to one-fourth that of an American
worker. The Europeans, however, work more hours per week. But a more im-
portant difference is to be found in the multitude and extent of fringe benefits
provided for abroad by law or collective bargaining agreement. Social security
in other industrialized countries is more widespread than here, and contain
programs unknown in the United States.

FAMILY AND HOUSING ALLOWANCES

France and Italy, for example, are leaders in the field of family allowances.
There the state imposes a tax of approximately 15 percent of the total wage bill
of each employer and then reallocates this money among married employees
on the basis of the size of their families. It is perfectly possible to have two
workers, one a married man with a large family and the other single, employed
side by side, both with the same seniority, doing exactly the same job at the
same rate, and receiving the same wages directly from the employer. In the
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case of the single worker his wages would constitute his total income, whereas
the married man, working beside him, would receive a supplemental check from
the family allowance fund administered by the government. This check could
be just as large as his direct wages from the company. Furthermore, if the
latter worker were laid off or ill, his family allowance would continue. In other
words, a nonworking family man could have a bigger income than a single
man remaining on the same job.
Housing allowances under law, and housing construction under company

policy—for which tax credits are given—are also common abroad. Furthermore,
supranational agencies like the Coal and Steel Community have vast housing
programs. Social security abroad also includes medical care and hospitalization,
again with more comprehensive coverage than in the United States.
It may be said that the European percentages are higher because the base is

lower and that the absolute figures for the United States are really higher. In
general, that is true. But also true is the fact that the European benefits to the
worker are much greater than our own. Let me explain.

MEDICAL CARE

Under our steelworkers' contracts, the steel companies must provide the
full cost of a medical program which they estimate costs more than 15 cents an
hour. This program, though expensive, is still inadequate. And any steel-
worker taken seriously ill must put out of his own pocket a large share of the
hospital costs. Hospitalization under our contract is limited to 120 days with a
$300 maximum surgical schedule. A man with a major illness would, there-
fore, get little comfort from such a program.
In Europe, where the companies undertake full medical care irrespective of

cost, the benefits for the worker are infinitely greater. Consider, for example,
the case of the Fiat steel and auto plant in Italy. There, the company, under
a private equivalent of the social security requirement, makes available to its
emyloyees comprehensive medical care. Fiat has its own hospitals and clinics
and its own staff of 600 doctors to look after the 188,000 employees and dependents
included in their program. Coverage is complete for everything from first
aid for a cut finger to cancer.
I have myself visited the Fiat medical facilities, and at my request was

given a case study involving what we describe as a catastrophic illness. I
wanted this information to make a comparison of benefits at Fiat as compared
to those in the United States, since in the United States the cost of catastrophic
illnesst is one of our chief problems. The case study given to me was the complete
record of a worker who was originally employed by Fiat in 1949. From that
time, up to the fall of 1961, he was ill a total of more than 1,400 of 4,380 days in
the elapsed period.
He spent a total of 570 days in the hospital on 14 separate visits. He spent

277 days during 10 convalescent periods in a convalescent hospital maintained
by the company. He spent 120 days at a clinic for hydrotherapy during a total
of eight treatment periods. He spent 194 days in additional convalescence away
from home. He spent 15 days in a company rest home in the mountains and he
spent 312 days at home. In other words, he was under medical care or conva-
lescent for 4 solid years out of the 12 he has been on the company's payroll, and
all of this treatment and care was made available to him free by the company.
Under the labor agreement, full salary is paid up to the first 4 months of

illness, and after that half salary for the remaining months.
Fiat illustrates, too, a number of other benefits which a company can make

available to workers on a really lavish scale without prohibitive costs. For
example, Fiat has vacation facilities in the mountains and at the seashore for
the children of employees. Equivalent accommodations in the United States are
so expensive as to be practically prohibitive for workers. Fiat also maintains
an old folks' home and five children's nurseries in the city of Turin. In addition,
Fiat has an extensive housing program, a sports program, and other recreational
benefits.

SOCIAL WAGE SYSTEM IN JAPAN

The same type of extensive welfare program is to be found in Japan, where it
is the practice of the large steel companies to provide hospitals and health cen-
ters for the care of the workers and their dependents; to provide houses and
apartments for employees; to establish cooperative department and food stores,
offering commodities at large discounts; to provide commuting allowances for
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workers from their homes to the plants and back; to provide rest homes, vaca-
tion resorts, and other recreational facilities. All of these services and benefits
are offered either free or at nominal charge.
For example, a typical Japanese steelworker lives in a company apartment of

moderate size with all conveniences, including bathroom, veranda, and so forth.
It is well furnished with refrigerator, washer, and TV. His basic rent is approxi-
mately $6 per month, and in addition, he pays some 66 cents a month for water,
a little less than $3 for gas, and a maximum of $2 a month for electricity.
The wage system in effect in Japan could be called a social wage; that is,

additional earnings are provided to workers based on service with the company,
family status, dependents, and so forth. A young unmarried man entering the
Japanese steel industry is paid a relatively low starting rate, with this amount
being increased yearly based on the factors mentioned above, plus yearly nego-
tiated increases until at the time of retirement at age 55, the workers may earn
in excess of $200 a month. Upon retirement, a worker at Yawata Steel Co.,
the largest in Japan, for example, receives a lump-sum payment equivalent to
83 times his monthly pay at the time of retirement.
But most important, the Japanese steelworker having permanent status, un-

like his U.S. counterpart, is not subject to layoff, short workweeks, or reduced
hours, but is guaranteed full employment 52 weeks a year, giving the worker a
sense of real economic security.
In most European countries paid vacations are longer and paid holidays more

numerous than in the United States. In France the minimum legal vacation
period is 3 weeks. In Belgium it is 12 days, with double pay for the last 9;
that is, the Belgian worker gets 12 days vacation each year, but is paid for 21
days. In Luxembourg, Germany, Belgium, and Italy paid holidays range from
10 to 17 days per year. Almost all European countries provide for what is
called compassionate leave; that is, time off for marriages, births, or deaths.

EMPLOYMENT SECURITY AND CODETERMINATION

Much more significant, however, than these benefits is employment security as
practiced in Europe under law, custom, and collective-bargaining agreement.
Layoffs are unusual in countries where the welfare state has been established.
Germany, France, Italy, and other countries have laws limiting the power of an
employer to lay off workers even in the case of reduced operations.
Take Germany, for instance. Before an employer may layoff more than 49

persons during the course of a month, he must file a petition with the state labor
office explaining the need for such a reduction in forces and at the same time
he must file a statement by the "works council," a sort of European equivalent of
our local union, setting forth the position of labor with respect to this proposed
move.

It is true that the purpose of this law is simply to delay layoffs and that
eventually the employer could bring about the desired layoffs. In practice, how-
ever, this occurs only rarely. One of the reasons for this is that other laws
in Germany—and to a limited extent elsewhere—give labor a very large role
in establishing management-employment policy. Most outstanding in this field
is the principle of codetermination in effect in Germany under which in all large
enterprises labor has at least one-third representation on the company board
of directors and in the steel and coal industries plus certain other government
owned or controlled enterprises labor has a share of power as large as that of
the owners or managers.
In every steel and coal company half of the membership of the boards of di-

rectors are named by labor. In a number of steel companies a labor man is
in fact chairman of the board of directors. In return for this, however, manage-
ment has a slight majority in membership. In other companies, an employer
representative would be chairman of the board, but then labor would have the
majority.
The management board—that is, the officers—consists normally of only three

to five persons of coequal rank and in each case the top officer in charge of labor
relations (the arbeitsdirektor) is a union man named by the union. He has
management authority greater than that of a vice president in charge of labor
relations in a U.S. company for he also takes part in decisions passed on by the
whole board in other matters as well.
For example, the president of the Metalworkers' Union of Germany is vice

chairman of the board of directors of the Krupp-owned Rheinhausen Steel Co.,
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and a former union district director is arbeitsdirektor. In such a setup we

can well understand why the companies practice moderation in layoff.

In preparation for a study I made, I wanted to obtain an actual case of a

layoff with its petition to the state labor office. I had a difficult time. Most

of the arbeitsdirektoren told me that they didn't even ask for permission to

layoff. During the recessions—and they have had them in Germany just as in

the United States but on a much smaller scale—they simply transferred workers

around, using them in construction or for other internal improvements.

In February of this year, the Salzgitter Co. announced that as a result of its

modernization program and other changes a number of workers had become

superfluous. But it said nobody would be laid off. In order to take up this

slack, the company would depend on attrition alone; that is, workers who re-

tire, or quit, or die would not be replaced.

AMERICAN STEEL COMPANIES UNDER FOREIGN LABOR CONDITIONS

Let me close by referring once more to the concept of a real wage or employment

cost comparison and what we as a labor union are doing about it.

All of the major American steel corporations have opened iron ore operations

abroad. These same companies continue to operate their iron ore mines in the

United States. This provides us with a wonderful opportunity to use actual

examples of labor costs for the same operations for the same company in the

United States and abroad. The results are most interesting when we consider

the levity with which these same companies make use of the international hourly

wage or employment cost comparison.
The United States Steel Corp. and the Bethlehem Steel Corp. both have

subsidiaries in Venezuela, both are under collective-bargaining agreement with

the mine workers' union there. Both these companies have similar mines in the

United States, which are under collective-bargaining agreement with my union.

In the U.S. mines, the minimum wage is $2.285 an hour compared with the

minimum of 77.6 cents an hour in Venezuela. The maximum in the United

States is $3.825 an hour compared with $1.847 in Venezuela. So far, there would

seem to be some truth in the hourly wage comparison, but now look at the hours

paid for. The American workers work a 5-day week and, assuming the best

of all possible conditions, he would therefore be on the job 49 weeks, on vacation

an average of 2 weeks, and on holiday a total of 7 days. He therefore would be

paid for 262 days per year; that is, 51 weeks at 5 days each plus seven holidays.
The Venezuelan miner working for the same company has recently been put

on an alternate 5- and 6-day workweek; that is, one week, he works 5 days

and the other week he works 6 days. But in both cases the pay is the same;

that is, he is paid for 6 days. In addition, Venezuelan law and the American

companies' collective-bargaining agreements provide for full pay for Sundays
not worked 52 weeks a year. In other words, these American steel companies
pay their miners in Venezuela for 365 days a year at full rates although the miner

works a total of only 249 days; that is, 26 weeks at 5 days and 26 weeks at 6
days less 30 days' vacation and 7 days' holiday for everyone.
Nor is this all. Again under law and collective-bargaining agreement, the

American steel companies pay a profit-sharing bonus of 60 full days' pay per
year.
Summing up, then, an American miner gets a higher wage per hour but only

for 262 days per year. The Venezuelan worker gets a lower wage per hour but

for 425 days per year.
Actually, because of additional time off with pay for compassionate leave

and for other causes, the Venezuelan miner works no more days in the course

of a year than his American counterpart employed by the same company but he

gets paid for over 60 percent more days in the course of the year.
Furthermore, it is only the American miner with the highest seniority who

gets full-time employment in the American mines. For the last 3 years we have
been in a recession, and the mines have been operating only part time, with most
of the miners on short workweeks. In Venezuela, on the other hand, the em-
ployers are not permitted to reduce the workweek or to lay off workers in spite of
the fact that production, as at home, dropped considerably. To be exact, iron
ore produced in Venezuela was reduced by 25.27 percent in 1961 as compared
with 1960. The United States Steel Corp. down there attempted to readjust its
working force to meet this lower demand, but Venezuela had laws governing
such things. Furthermore, the collective-bargaining agreement had a clause
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guaranteeing work stability. The result was that the Secretary of Labor forbade
the company to make the changes. In spite, therefore, of production reduced
by a quarter, United States Steel in Venezuela was required to maintain the same
work force, all continuing to receive 7 full days' pay each week for 52 weeks.
This is without doubt an unusual case, but it does illustrate that care mustbe used in making hourly wage cost comparisons.

A LABOR POINT 4 PROGRAM

Nevertheless, we as a union are aware that earnings of workers abroadgenerally are not as high as they could be. This affects the competitive status oftheir employers only to a limited degree because of the lower productivity abroad.
But productivity is increasing all over the world, and it is our purpose to helpour sister labor organizations in other countries not only maintain their pace
but to catch up with us.
Let me give you one simple example; namely, Japan. In times past, theJapanese steelworkers' union was limited in its effectiveness, first, because it

was highly political in its objectives; and second, because it did not make full
use of its economic strength. One of the reasons it did not bargain with full vigor
was that it had been persuaded that it was impossible to strike a steel mill forextended periods of time without doing so much damage to continuous equipmentthat it would take 6 months or more to resume full operations after settlementof a strike.
This was their belief. But when they observed right after our strike of

116 days in 1959 that we were able to resume a high rate of operations within amatter of 2 weeks and that no appreciable damage to our equipment had been
suffered, the Japanese steelworkers' union realized that they had been laboring
under a misapprehension. Accordingly, they addressed a request to our union
through the International Metalworkers' Federation. They wanted us to sendthem two experts who could explain how to shut down a steel mill in a strike
without damaging the equipment and permit a resumption of work immediately
after settlement.
We were more than happy to comply, and we sent two of the best experts inthe field. These two Americans made a tour of the Japanese steel plants withthe Japanese steelworkers' union and they explained how we did such thingsat home. This was a kind of private point 4 program.
This was in 1960. The results were obviously most worthwhile for the union

can now bargain from a much stronger position. Previously the companies only
had to fear a token strike of a few hours. Now they could be faced with a realshutdown. Following up on this advantage just a few months ago, the Japanesesteelworkers union addressed another request to us. Their new collective bar-gaining was just getting underway and they had been informed that the com-panies would propose an American type job evaluation program, so again the
Japanese asked for our help. They wanted a job evaluation expert who wouldteach them how to protect their interests. Furthermore, they wanted anotherAmerican who could advise them on negotiating strategy. We were happy to
comply with both requests, and two associates of mine left for Japan on the day
that we began our own negotiations in Pittsburgh. The Japanese union washappy to make full use not only of the talents but also of the publicity value of
these two men.
We have received a warm letter of thanks from the president of the Japaneseunion extolling the value of this visit.

A FAIR INTERNATIONAL LABOR STANDARDS PROGRAM

I could cite many other examples of the kind of cooperation my union hasoffered to other labor organizations abroad. In our own program of internationalupward harmonization of wages, hours, and working conditions, it is our purposeto eliminate differences in labor costs as a factor in international competition.The International Metalworkers' Federation has been much concerned with thissubject also, and we have over the course of the past few years drawn up a pro-gram which we think will deal adequately with the unusual case of unfair com-petition based on labor. The essential element is that we could use a propositionof the General Agreement on Tariffs and Trade which is known as the HavanaCharter. This provides that member states will undertake an obligation toachieve and maintain full and productive employment and to eliminate unfairlabor conditions which substantially disrupt international trade.
The heart of the IMF proposal is to the effect that we would propose machineryto be created to provide for a complaint procedure on allegations that a givencountry is not complying with fair international labor standards.
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It is proposed that a basis of complaint be established if both hourly and unit
labor costs in exporting firms are unjustifiably below those in the same industry
in the complaining country.
If such a charge should be made, there would be a confrontation between the

domestic producer claiming he is hurt by low-wage foreign competition and the
exporting producer. Both would be required to furnish data necessary to
sustain or disprove the allegation. We would hope thereby to take labor cost
comparisons out of the hands of the propagandists and put them into the sphere
of serious and factual study, which is where the subject belongs.

Senator KEFAUVER. He goes on to point out, Mr. Patton, that
contrasting hourly or daily wage rates is not a fair comparison as
between American and foreign steelworkers, that in foreign countries
there are a great many more fringe benefits. Workers there are paid
more for days not worked, they are paid a family allowance, they are
given longer hospitalization, they have kindergarten programs and
sometimes even housing projects which the company pays for, and
they get many other benefits which make the comparable hourly wage
rate an unfair comparison.
Mr. PATTON. That is his opinion, I take it.
Senator KEFAUVER. Yes, and he bases it upon facts.
Mr. PArroN. I assume there are a lot of other opinions of other

people that have written articles on the same thing with which I am
not familiar.
Senator KEFAUVER. In his summary of his main conclusions, he

says that the United States is head and shoulders above the rest of the
world in productivity, hourly eranings, and hourly employment costs.
He goes on:
Combined, these result in total employment or labor costs which are only

marginally lower in other countries than they are in the United States. The
profit ratio of the American companies with respect to both net worth and sales
was generally higher than that of foreigners. (This is particularly true in the
case of a nonrecession year.) Cost of materials was substantially higher abroad
than in the United States. (This applies to all of the main raw materials: coal
iron ore, power and transportation.) A major consideration in pricing policy
in foreign lands is the maintenance of full employment; an objective which
has not entered American pricing determinations.

(At this point in the proceeding Senator Hart entered the hearing
room.)
Senator KEFAUVER. You would place some credence in what Mr.

Bernstein had to say about the matter, would you not?
Mr. PArroN. I have to be candid and say, Senator, that in my deal-

ings with the Steel Union in bargaining sessions they produced all
kinds of statistics on their side, and we produced all kinds of statistics
on our side.
We never agreed with theirs and they never agreed with ours.
Senator KEFAUVER. Yes I know. But this is not a bargaining

meeting at which he was testifying. He was testifying before the
Ways and Means Committee of the House as a result of his very
lengthy and detailed study of the steel industry in other countries.
Mr. F'ATTON. But those are the same figures that we disagreed with.
Senator KEFAUVER. Mr. Patton, you are familiar with the fact that

representatives of four of the countries that are members of the
High Authority of the European Coal and Steel Community came
to the United States in 1957 and made a detailed study of productivity
and other factors relating to costs, are you not?
Mr. PArroN. I am familiar with a booklet that they put out, yes.
Senator KEFAUVER. You will see the names of the members of the
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team, Mr. Langlois and Mr. Montjoie, of France; Mr. Santman, of
Holland; Mr. Spitzer, of Germany; Mr. Van de Steene, of Belgium;
and Mr. Zonchello, of Italy; together with their staffs and others. As
a result of their study they published this document which we have
here and of which you have a copy.
Mr. PATTON. Yes.
Senator KEFAUVER. On page IV they say:

Since the main body of the annexes consists of a description and analysis of the
principal departments of the companies visited by our team, based on material
provided by our American hosts themselves, it was felt that there was no need
to translate these annexes in full in this English version of our report.

So you did provide information to the members of this European
High Command team that came to the United States in 1957?
Mr. PArroN. They did not come to our company.
Senator KEFAUVER. I say the steel industry generally did cooperate

in providing information to the representatives of the members of the
High Authority.
Mr. PATTON. I only know what I see in here. I see that they listed

that they had visited certain steel companies in this country, yes.
Senator KEFAUVER. On page IX it is indicated that Mr. Johnston

participated in this study.
Mr. W. H. Johnston, chairman of the American Steel Institute's Foreign Rela-

tions Committee and vice president of the Bethlehem Steel Corp., who made him-
self personally responsible for working out the program and was a most attentive
host and guide to the team throughout their stay in the United States.

Mr. LUMB. I cannot find where you are reading from, Senator.
Senator KEFAUVER. On page IX of the introduction.
AIL% PATTON. Nine of the introduction.
Senator KEFAUVER. IX is at the top of the page.
Mr. PATTON. Oh, I see; yes, I see.
Senator KEFAUVER. And then they went on to say:

Four companies were good enough to receive the team for a sufficient length of
time to enable them to make a thorough study of the matters with which they
were concerned; namely, the United States Steel Corp., Bethlehem Steel Corp.,
Inland Steel Co., and Lukens Steel Co.

They went on to say these companies were very cordial and coopera-
tive.
Do you see that there?
Mr. PATTON. Yes; I see that. That is in the report.
Senator KEFAUVER. And then, sir, if you will turn to page 262, you

will find their conclusions with reference to productivity and employ-
ment costs in .the. United States as compared with the Steel Commu-
nity of Europe. I would ask, Mr. Chairman, that page 262 with the
table on the following page, 263 be inserted in the record.
The CHAIRMAN. That will be Clone.
(The page and table referred to are as follows:)

PERSONNEL, BY OCCUPATIONAL CATEGORIES

We are, then, concerned only with personnel at the works. The figures are
given, respectively, in absolute terms ( table I) ; per thousand employed ( table
II) ; per million net tons annual ingot capacity ( table III).
For purposes of approximate comparison, with all due reservations as to

working hours, ancillary activities, etc., we have appended the corresponding
figures for a group of seven European plants as at January 1, 1958, also ex-
pressed (table II) in relation to estimated production capacity in net American
tons.

I. Although this is not actually within our terms of reference, and is in any
case only too well known to us, we may note first of all (table I) the low average
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productivity of the European group, only 124 tons a year per man employed, as
against Fairless with 355, Lackawanna with 290, Indiana Harbor with 280, and
Sparrows Point (less processing shops) with 210 for all activities together.
Even plants as highly concentrated as Bethlehem and Lukens, where 30 to 35

percent of the personnel are employed on production outside of iron and steel
proper, are ahead of us with 164 and 132 tons a year respectively.
And great combines like United States Steel and Bethlehem Steel, with their

mines and their many noniron and nonsteel activities (shipbuilding, railroad
track work, public works, transportation, nonferrous metals, etc.), nonetheless
record, overall, higher steel productivity rates than ours, with 140 and 130 tons
a year, respectively.
Taken by itself, the Steel Division of Bethlehem Steel, which over and above

its five varyingly concentrated steel plants also includes a very large construc-
tions division, even so rates an average steel productivity of 195 tons a year.
These figures speak for themselves. It is, however, fair to add that on the

basis of the usual wage levels, personnel charges in percent of revenues are
much the same as in Europe (cf. pt. 1).

TABLE I.-Total personnel as of Jan. 1, 1957

European
group
(Jan. 1,
1958)

Fairless
Bethle-
hem
plant

Lacka-
wann a
(Jan. 1,
1958)

Sparrows
point

(San. 1,
1958)

Inland
Steel

(Indiana
Harbor)

Lukens
Steel

Executives:
Managerial 
Foremen _ 

388  
1,903  

160
980

75
1,050

90
1,710 1,420 310

Technicians 125  500 155 250 680 90
Administratives 208  210 60 70 190 50

Total, management 2,624 720 1,850 1,340 2,120 2,290 450

Technicians 1,322  280 150
Administratives 4,242  1, 170 850

Total, non exempts 5, 564 1,150 2, 020 1,400 1,900 1,450 1,000

Total personnel paid by
the month 8, 188 1,870 3,870 2,'740 4,020 3,740 1,450

Workmen paid by the hour_ _ _ _ 40,057 4,300 19,050 16,800 25,500 15,800 4,220

Total personnel 48,245 6, 170 1 22,920 19,540 2 29, 520 19, MO 3 5,67O

Production capacity (thousand
tons per annum) 4 6,000 2, 200 3, 750 5,700 6,200 5,500 750

Average productivity (net tons
per annum per person em-
ployed 124 355 1 164 290 2 210 280 3 132

1 Including forge and foundry personnel (nearly 6,000).
2 including tube and wire mill personnel, etc.
3 Including shaping and boiler shop personnel.
4 Estimated in net American tons.
Has since risen to 3,000,000; corresponding movement of personnel not known.

Senator KEFAIIVER. I will not read all of it, but just the pertinent
parts:
(1) Although this is not actually within our terms of reference, and is in any

case only too well known to us, we may note first of all (table 1) the low average
productivity of the European group, only 124 tons a year per man employed, as
against Fairless with 355, Lackawanna with 290, Indiana Harbor with 280,
and Sparrows Point (less processing shops) with 210 for all activities together.

Do you see that, Mr. Patton?
Mr. PArroN. Yes, of course this was 5 years ago, you realize, and

a lot of new plants have come into operation and are coming in every
day and you won't find anything like that today I will venture to
say.

Senator KEFAIIVER. We will come to that a little bit later on. And
then down at the bottom, sir, you see the paragraph:
These figures speak for themselves. It is, however, fair to add that on the

basis of the usual wage levels personnel charges in percent of revenues are
much the same as in Europe (cf. pt. 1).
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Table I on the following page, Mr. Patton, shows that for the Euro-
pean group, average productivity in net tons per year, per person em-
ployed, is 124 tons. Do you see that?
Mr. PATTON. I see the figures here and on the page yes, sir.
Senator KEFAUVER. Then they show the figure of 355 tons per

year per person employed at the Fairless plant of United States Steel
on the Delaware River.
Mr. PATTON. Yes.
Senator KEFAITVER. Then they show for the Bethlehem plant at

Bethlehem, 164 tons, with a footnote that this includes nearly 6,000
forge and foundry personnel who are not steelmakers, which results
in lower productivity per man-hour.
Lackawanna, which is a Bethlehem plant, has 290 tons per year

per man as compared with the European average of 124. And then
Sparrows Point, 210 tons, with a footnote, "including tube and wire
mill personnel," who are not steelworkers. Then Inland Steel's Indi-
ana Harbor, with 280 tons per year per man. Lukens Steel is not
really comparable because it specializes in making heavy plate, such
as armorplate for the Navy, shows 132 tons, and this includes shaping
and boiler shop personnel.
A combined table is on page 269, which I ask, Mr. Chairman, be

also inserted in the record.
(The page referred to is as follows:)
(i) A minor, though not negligible difference (24 percent) in the case of the

executives;
(ii) Practically no difference in the case of the administratives ; and
(iii) A very substantial difference (four times the number) in the case of the

technicians.
This conclusion is further confirmed by the fact that in our tables European

personnel is shown rather on the low side, owing to our working hours, and
American personnel somewhat higher than it really is owing to the fact that
some of the plants also engage in activities outside of the iron and steel sector
proper. The real differences would therefore be greater.
The comparison is rendered more accurate if we confine it to the three plants

of Lackawanna, Sparrows Point, and Indiana Harbor, all of which at the time
rated much the same capacity: the average for the three was 5,800,000 net tons,
very close to the total capacity of the European group as a whole, which May
be estimated at 6 million tons.

Personnel per million net tons annual capacity (groups of 6,000,000 tons)

Executives.. 
Technicians 
Administratives 

Management 
Nonexempts 

Total, personnel paid by the month 
Workmen paid by the hour 

Total, personnel 

European
group

American
average

(3 plants)

American
group in
percent of
European

32} 405 2481
64f 312 65. oi

290. Of 77
35 19 54.0

440 330 75. 0
930 270 29.0

1,370 600 44.0
6,680 3,300 49.5

8.050 3,900 48.5

Senator KEFAUVER. Here are two groups of plants with comparable
tonnage-6 million tons. The total personnel of the European group
for producing 6 million tons was 8,050 people. Do you see that?
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Mr. PArroN. That is the figure that is shown there yes, sir.
Senator KEFAUVER. And the American total for 3 plants, was 3,900

workers per year to produce 6 million tons. They go on to show that
the percentage of the American group required to produce 6 million
tons, as compared with European, was only 48.5 percent.
Mr. PATTON. Yes. Could I make an observation, sir?
Senator KEFATJVER. Yes.
Mr. PArroN. These people came over here and visited four of the

most efficient plants in the American steel industry. They are com-
paring their entire plants, good, bad, and indifferent, with four very
fine American steel plants, and why didn't they compare them with
the average of the American steel industry? I do not see what this
proves.
Senator KEFAITVER. Mr. Patton, Lackawanna is an old plant.
Mr. PATTON. Oh, Lackawanna is one of the great steel plants of the

world.
Senator KEFATTVER. None of the American plants included were

among our newest plants. Some of these plants produce specialty
steel, where production is necessarily low per man-hour.
Mr. PArroN. Maybe they were in some of these European plants

including that, I do not know.
Senator KEFAUVER. Anyway, their conclusion is they compared

comparable plants to comparable plants in Europe.
Mr. PArrox. I do not see that in here. They compared their in-

dustry with specifically named plants.
Senator KEFAUVER. The plants compared were Lackawanna, Spar-

rows Point, and Indiana Harbor. The total for the three was very
close to the capacity of the European group as a whole, 6 million tons.
Mr. PATToN. And I repeat that Lackawanna, Sparrows Point, and

Indiana Harbor are three of the great and most efficient steel plants
in America.
Senator KEFAUVER. Why should these particular plants, then, be

worrying about foreign competitors?
Mr. PArrroN. We have got many, many steel plants in America be-

sides those three that are not nearly as efficient as those three.
Senator KEFAUVER. The paragraph in the middle of page 269 says:
This conclusion is further confirmed by the fact that in our tables European

personnel is shown rather on the low side, owing to our working hours, and
American personnel somewhat higher than it really is owning to the fact that
some of the plants also engage in activities outside of the iron and steel sector
proper. The real differences would, therefore, be greater.

Do you see that paragraph?
In any event, Mr. Patton, this study was conducted with the as-

sistance of Mr. Johnstone, who was chairman of the Foreign Relations
Committee of the American Iron and Steel Institute for the purpose
of getting an accurate view of the American steel industry.
I am sure Mr. Johnstone would agree that that was the purpose of

their visit here.
Senator DIRKSEN. Will the Senator yield?
Senator KEFAUVER. I yield, but I would like to try to finish up this

point.
Senator DIRKSEN. I would like to interpose one thing in the record

at this point.
Senator KEFATTVER. Very well.
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Senator DIRKSEN. Because this is where it should be done.
Mr. Chairman, I submit that there is being introduced into this

record exhibits, statements, opinions, conclusions from records, and
data that are not available to the committee, nor are the authors of
these statements available to the committee.
There is no way of conducting cross-examination. There is no

way of getting firsthand information in an individual case of this
kind where the members of the committee might well cross-examine
those who make these statements.
It would be entirely possible to impeach this testimony or at least

to throw new light on it if the authors of these statements were before
the committee, and since they are not, I just want the record to show
what that situation is.
The CHAIRMAN. I think the Senator is exactly correct. I do not

believe that it means very much.
Senator KEFAUVER. I would be very happy to go to Europe.
Senator DIRKSEN. I will be glad to vote the money to send you.
Senator KEFAUVER. But I might say to the Senator from Illinois 
(At this point in the proceedings, Senator Dirksen leaves the hear-

ing room.)
Senator KEFAUVER (continuing). That the chairman said he was

not going to let us call a number of witnesses in connection with these
hearings.
The CHAIRMAN. Yes, sir.
I told you that I had conferred with a number of members of the

Judiciary Committee. We had limited the steel companies to one
witness, and we were going to let you finish your examination of Mr.
Patton and let you call one witness, to treat you exactly as the steel
companies have been treated.
No special privileges to either of you.
Senator KEFAUVER. The Senator from Illinois was making the point

that these distinguished leaders—and I am sure Mr. Johnston will
agree that they are reliable and thoughtful men whose purpose was
to make a factual report on which they were given this information—
ought to be here.
The CHAIRMAN. Proceed.
Mr. PATTON. May I point out, Senator, if you will look, in the

chart on my statement, page 7, you will see it was just in 1957 that
we have had a terrific dropoff in exports and that it is from that date
that we were being plagued more and more by imports, and I do not
care what this study shows.
The fact is that we are suffering very badly from imports and lack

of exports, and that we are being undersold by the European steel
companies.
Senator KEFAUVER. Your point is even though this might have

been correct in 1957, that the situation has changed substantially?
Mr. PATToN. There have been a number of new plants come into

existence.
The CHAIRMAN. Wait a minute, Mr. Patton.
Are you leaving the impression that this was correct in 1957?
Mr. PATTON. Oh, no, sir.
I think just on its face it is comparing a whole industry with three

plants out of thousands of plants in America.
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Senator KEFAUVER. Their purpose in coming here was to study a
cross-section of the American steel industry, and they worked with
the American Iron and Steel Institute. I am sure Mr. Johnston
tried to see that they studied a fair cross-section.
Mr. LumB. Armco would like to have the record corrected that the

Mr. Johnstone you are talking about is a Mr. Johnstone of Bethlehem.
Senator KEFAUVER. That is right.
Mr. LITMB. The Johnston that is here is Mr. Logan Johnston of

Armco.
Senator KEFAUVER. I thought Mr. Johnston, sitting with Mr. Homer,

was Mr. Johnstone of Bethlehem.
Mr. PArrow. That is Mr. Logan T. Johnston, president of Armco

Steel.
Senator KEFAITVER. I see.
We have several Johnstons in the steel industry.
Very well, you say that conditions have changed very greatly. On

this point, we will present a table, Mr. Patton; the basic documents for
the table are available. With your permission they will not be copied
in the record but made a part of the files for comparison.
The CHAIRMAN. Very well.
(The documents may be found in the files of the subcommittee.)
Senator KEFAUVER. This table shows, Mr. Patton, that in the steel

industry from 1958 through 19617 average hourly earnings, taking 100
as a starting point, have gone up in the United States to 109.7; in West
Germany, to 114.7; in Belgium, to 110; and in Luxembourg, 108.6.
Productivity in the United States has increased from 100 to 108.9;
in West Germany to 115.3; Belgium, 114.7; Luxembourg, 114.
(At this point in the proceedings, Senator Dirksen enters the hear-

ing room.)
The CHAIRMAN. I think you ought to explain who compiled this

table.
Senator KEFAUVER. This table was compiled by the economic staff

of the Antitrust and Monopoly Subcommittee, taking the output per
production worker from the ()EEC, from the report of the High
Authority, and from the Bureau of Labor Statistics in the United
States, which are all official statistics.
Insofar as unit wage costs, the documents will be filed with the com-

mittee for study by anyone who has any question about these figures.
Unit labor costs, taking 100 in the United States to start with, they

are up to 107.7; West Germany, 99.5; Belgium, 95.9; Luxembourg,
94.4.
So, Mr. Patton the average hourly earnings have gone up more in

these countries than they have in the United States since 1958.
Mr. PATTON. The statement speaks for itself; whatever it shows,

it shows.
Senator KEFAITVER. But productivity in these countries has gone up

about in the same proportion, so there has been little change in the 
iunit labor costs for making a ton of steel. And the same s true of

the United States.
Mr. PArroN. You are only talking about one element of cost here,

sir. This is just hourly earnings.
We have a number of elements of costs besides employment costs.

92394-63-8
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Senator KEFAUVER. So do they, sir. We will talk later about some
of those other elements. We are talking about labor right now.
Senator DIRKSEN. Well, the witness ought to be permitted to

answer at this point.
Mr. PArroN. Well, sir, labor is just one part of our costs.
As I said, we have all kinds of costs in addition to labor. We have

our material costs, our power costs. We have the cost of the interest,
on the money we have to borrow. We have the cost of the deprecia-
tion which is the wearing out of the plant. We have the cost of taxes
that we have to pay the local and State governments, and then we have
the Federal income taxes.
We have any number of elements of cost besides labor.
Senator KEFAUVER. I know that, Mr. Patton, but a few minutes ago

you made quite a point about the figures for 1957. You said that since
that time the situation had changed drastically, and that therefore the
1957 findings by these distinguished gentlemen who came here and
found that productivity is more than twice as high in the United
State as in Europe are no longer true. But this table shows that
changes in hourly earnings and changes in productivity since then
have about offset each other in Europe and the United States.
Mr. PATTON. It does not disprove in any way, shape, or form the

fact that their rates are a lot lower than ours, and if you start at 100
for us at $4 and start at 100 for them at 75 cents and show there is no
change, I do not think that makes much sense, does it?
Senator KEFAUVER. You said that your situation has worsened since

then.
The CHAIRMAN. What has happened to your export business?
Senator KFXAUVER. May I finish my question, Mr. Chairman?
The CHAIRMAN. I thought he was talking about the loss of markets.

That was one thing.
Senator KEFAUVER. We are talking about labor costs at the present

time.
I would like to be permitted to stay with this until I finish it. Then

we will go to something else, whatever else you want to go to.
The reason I show this is that you made the point that there had

been a great change since 1957 in connection with labor costs.
Mr. PATTON. I made a great point, sir, that there has been a terrific

change in connection with our situation in world trade in the way of
imports and exports, and there has been.
The CHAIRMAN. That is the way I understood what you said.
Senator KEFAUVER. The record will show what you said. This sim-

ply shows that since 1958 there has been little change both here and
abroad.
Mr. PATTON. Not in exports and imports.
Senator KEFAUVER. Insofar as unit labor costs are concerned.
Mr. PATTON. I do not recall making any statements about unit labor

costs.
Senator KEFAUVER. Mr. Patton, you may be aware that this docu-

ment was not only printed in English, but it was printed in French
in a more detailed manner, is that right?
Mr. PATTON. Well, I do not know what it was printed in. I can

only read it in English. I know it was printed in English.
Senator WILEY. You know it was printed.
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Senator KEFAIIVER. Here is the French version of the report and I
would have hoped that Mr. Johnson of Bethlehem—he is not here to-
day—would be here.
Mr. BROMLEY. No, Senator, he is not here.
Senator KEFAMTER. I would suggest to the chairman that I would

have liked to talk to Mr. Johnson, if he were here. It would be very
helpful to the committee, I would think. Anyway, in the French
version, Mr. Patton, there were attached quite a number of tables
that were not printed in the English version. These are what are
called manning tables that is, they show the types of manpower used
in various divisions of various American steel plants.
The CHAIRMAN. It will be inserted in the record.
( The tables referred to are as follows:)
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The CHAIRMAN. What statements are they?
Senator KEFAUVER. They are what are called manning tables.
The CHAIRMAN. Who compiled them?
Senator KEFAUVER. They were compiled by the same people who

wrote the report that we have been talking about.
The CHAIRMAN. Compiled by the staff?
Senator KEFAUVER. No, this is taken from the French version of

the High Authority report. They go into the matter of how many
people of what skills work in the coke ovens, how many in the blast
furnaces, how many in the alloy steel division, and so on. This is a
detailed statement of personnel, is it not, Mr. Patton?
Mr. PArroN. I only know what I see, and it looks to me that it is

just detailing the force in one single plant.
Senator KEFAUVER. That is right, plant by plant. It was made for

a number of plants.
Now, Mr. Patton, take the one on page 372. It shows for a coke

oven plant 49 foremen and 435 workers and a total personnel of 500.
Then there are the superintendents, assistants, and the entire break-
down of the workers in the plant. The other tables are for plants
where the information was listed in the same way.
I have taken four examples of Bethlehem plants here. It would, of

course, be very simple to take the public records as to the wages of
these people in the various divisions of the company, multiply that
by the number of people employed, and divide by the number of tons
produced, and get in that way for this particular plant the wage cost
per ton of steel.
Mr. PATTON. This is the Bethlehem plant situation, and I hestiate

to make any statements about Bethlehem. I will speak about the
Republic plant, and I do not see where anybody would get any public
information that would tell anybody what our total wage and salary
roll was in a particular plant.
I do not understnd how anybody would get that as a matter of pub-

lic record anywhere.
Senator KEFAUVER. Wage rates are a matter of public record, are

they not?
Mr. PATTON. Why, no.
In an individual plant? Why, of course not. The matter of public

record is our total employment costs for the entire company.
Senator KEFAUVER. I know, but what I said was that the wage rates

for the various skills is a matter of public record.
Mr. PATTON. For the production and maintenance employees, but

you show here management, 55; foremen; all the supervisors. I would
hope that that is not a matter of public record. It would not be in our
company.

Senator KEFAUVER. The point that I am trying to get at is that they
are broken down as far as the production workers are concerned as
to the skills and the number in that skill. Their wage rates can be
ascertained from the records. Multiply the number in each skill by
the amount that they are paid and divide by the production and you
have your unit employment cost.
Mr. PArroN. Senator2 that is an utter impossibility, with all due

rsepect. We have practically every man in our plant on an hourly rate
plus a tonnage rate

' 
and the wages vary from day to day and week to

week, depending on the tonnage that man puts out.
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You cannot take any figure and do that.
And all of our supervisors are on an incentive basis. There is nostandard rate that you can use here either for the wage earners or forthe supervision.
It depends to a very large degree on the incentive compensation

which varies with tonnage and with the capacity at which the plantis working and with efficiency and with everything else, sir.
Senator KEFAUVER. Mr. Patton, the records of the Department of

Labor give very detailed information as to the average wages of the
various skills.
But, in any event, the point I want to make, Mr. Patton, is that

Mr. Johnstone for the American Iron & Steel Institute and the four
individual companies furnished your foreign competitors detailed
information relating to wage costs and other costs of production,
which you refuse to give to a committee of the Congress.
Mr. PATTON. That Mr. Johnstone will have to answer. I was not

there. I would be very greatly surprised if that is the case.
The CHAIRMAN. Gentlemen, there is a rollcall vote in the Senate.

We will have to recess subject to the call of the Chair.
Senator DIRKSEN. Mr. Chairman, may I suggest that the Cuban

resolution is set for 12 o'clock after this rollcall.
The CHAIRMAN. We can come back after that. We will come back

at 1 :30.
(Whereupon, at 11:40 a.m., the hearing was adjourned, to reconvene

at 1:30 p.m., the same day.)

At rERNOON SESSION

Present: Senators Eastland, Kefauver, and Ervin.
The CHAIRMAN. Let us proceed.
Senator KEFA LIVER. Mr. Chairman, for the time being that is all the

questions I had on the subject of wage costs.
The CHAIRMAN. Are we going to wind up before this evening?
Senator KEFATIVER. I will move along as rapidly as I can.
Mr. Patton, in the discussion this morning on the OPA steel cost

summary which we had here, you said that coking coal is one of the
sizable items in the cost expense of steel production.

STATEMENT OF THOMAS F. PATTON, PRESIDENT, REPUBLIC STEEL
CORP., ACCOMPANIED BY H. C. LIMB, VICE PRESIDENT, DIRECTOR
OF LAW AND CORPORATE RELATIONS, AND BRUCE BROMLEY,
COUNSEL—Resumed

Mr. PATTON. One of the principal ingredients, yes.
Senator KEFAUVER. Coking coal, as far as mine working conditions

and wages, is mined pretty much as in bituminous or anthracite coal
generally, is it not?
Mr. PArroN. In this country? As far as I know the wages in our

mines in Pennsylvania are the same as in other mines.
Senator KEFAITVER. That is true in other countries, is it not?
Mr. PATI'ON. I do not know.
Senator KEFAITVER. I think the information we have is that they

do run along about the same rate and the same conditions. Do you
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want to give us any approximate estimate, Mr. Patton, of what part
in making 

Senator ERVIN. Let me see if I understand the Senator's statement.
Does the Senator mean to say that the miners in England or Czecho-
slovakia or in the Ruhr get the same wages as miners in the United
States?
Senator KEFAUVER. No; I did not mean to say that.
The CHAIRMAN. That is what I understood.
Senator KEFAUVER. That is not what I meant to say and I am sure

that is not what Mr. Patton said. I meant to say that in the United
States, in the mining of coking coal the wage rates and so on were
about the same as in the coal industry generally.
Mr. PATTON. Senator, you this morning referred to this document

entitled "Management Organization and Methods in the American
Iron and Steel Industry," and while I do not place very much credence
on it at all because right in the document at page 261 it is stated:
"Vague and fragmentary though we found our records to be when
we came to evaluate them," so it cannot have much basis, I would
point out that on page 89 this is stated, and it has to do with what you
just asked here. I am reading from page 89 of that document:
"Future problems"—what we have to face in this country:

The conclusion would appear to be that notwithstanding its very high pro-
ductivity and the substantial advantages it derives from integration, mass pro-
duction, and specialization, the American iron and steel industry is handicapped,
(a) by its selling prices which are low in relation to the general price level

in the United States, ( b) by its wage rates which are higher than anywhere

else in the world, and indeed higher than in any other industry except mining—

and then skipping down to the last full paragraph on the page:

Despite its past profits which enabled it to write off its fixed assets at a
higher rate and over a shorter period, and despite the fact it is still paying

dividends, it is beginning to be considered—

that is the steel industry—
one of the least promising fields for capital investment.

I would just like to get that in the record from this same document.
The CHAIRMAN. Yes sir.
Senator KEFAUVER. Very well. I think that the page and a half

ought to be a part of the record and I will ask that that be made a part
of the record, Mr. Chairman, which includes the parts that Mr. Patton
read.
(The information referred to is as follows:)

FUTURE PROBLEMS

1. INVESTMENT

The conclusion would appear to be that notwithstanding its very high pro-

ductivity and the substantial advantages it derives from integration, mass pro-

duction, and specialization, the American iron and steel industry is handicapped—

(a) By its selling prices, which are low in relation to the general price

level in the United States;
(b) By it wage rates, which are higher than anywhere else in the world,

and indeed higher than in any other industry except mining;
(c) By its raw material costs, and more particularly by the price it has

to pay for ores, which are often imported from far away sources;
(d) By the fact that it has to obtain a much better return on its capital

than would be the case almost anywhere else (though it still falls below the re-
turn in certain other sectors such as the oil industry).
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These various factors explain why in spite of all the industry has done to
economize, its net eranings (available for reinvestment) in relation to its total
revenue work out of much the same level as own own.

Obliged as it is automatically to adjust its production to current requirements,
the industry does not appear to be particularly well placed to withstand with-
out risk, a major recession like the one in 1957-58, and even less so a strike
like the one in 1959.

This is to it all the more reason for maintaining its selling prices at their
boom level.

Despite its past profits, which enabled it to write off its fixed assets at a
higher rate and over a shorter period, and despite the fact that it is still paying
dividends, it is beginning to be considered one of the least promising fields for
capital investment.
This is likely to interfere seriously with the development programs which it

nevertheless still feels it will have to carry out.
Here as elsewhere, it is coming to be thought that the "new" plants are

unlikely to pay their way, as we were told quite openly.
This is all the more unfortunate since in order to adapt themselves to the

situation the big companies at any rate are considering it necessary to step up the
capacity per unit of their plants still further.
Ten million tons is now regarded as a possibility, if not at present actually

as a desideratum. Gary and Sparrows Point are on the way to such a capacity,
with 8 million already reached or about to be. Fairless was planned with a view
to reaching the same level one day, though not, it would seem, for some con-
siderable time yet.
But a new 10-million-ton plant would today cost more than $3 billion. Where

is the capital to come from?
So, like our own, the American iron and steel industry is having to fall back

on extensions to existing plants, which may cost more in the end, but the outlay
can at least be spread over a longer period.
The big companies are in fact proceeding along these lines, though of course

on a big scale, with extension programs, in some cases providing for production
increases of more than a million tons a year within 2 years (e.g., Gary and
Sparrows Point). The medium-size and small companies, which do not have
the same resources, are likely to be seriously embarrassed by the fresh adjust-
ment which may be demanded of them.

Senator KEFAUVER. There are some other statements telling of the
difficulties that they are having in their own steel production.
Mr. PATToN. I think you would have to read the entire book to get

the full sense of it.
Senator KEFATTVER. The entire report is available and has been filed

with the committee although not reproduced entirely in the record
because it is too voluminous.
Senator ERVIN. If I might make an observation, the thing that we

do not have available on which we need much more is time, and that
is particularly true in the closing days of the Congress.

Senator KEFAUVER. If the Senator is looking at me, which I do not
think he is 

Senator ERVIN. I was just making a general observation.
Senator KEFAUVER. I am a man who takes very little time.
Senator ERVIN. I was just speaking about thhe general unfortunate

condition in which all of us now find ourselves.
The CHAIRMAN. Proceed.
Senator KEFAUVER. Are you familiar with Mr. Louis Lister's study

about the Coal and Steel Community of Europe which was published
in 1960 by the Twentieth Century Fund?
Mr. PATTON. I am not. I have never seen the book.
Senator KEFAUVER. For your information—and I would like at the

end of this part of the colloquy, Mr. Chairman, to put in a memoran-
dum prepared by two economists of this subcommittee for Mr. Fen-
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sterwald, giving reference to the matters I have talked about—Mr.
Lister finds that the average investment required in Europe to develop
an underground mine is from $30 to $40 per ton of capacity compared
to roughly $8 per ton in the United States, and the citation for this
is given. He points out the fact that in Europe the veins of coal are
narrow, the coal is very deep in the ground, that it is expensive to get
out, and that there is practically no strip mining such as we have had
to a substantial extent in this country.
May this memorandum be inserted?
The CHAIRMAN. You can attach the book. I think it ought to be

the whole document. I do not know who the man is. I do not know
what he knows about it, just somebody at one time wrote a book. I
do not see where it is pertinent, but if you want to file it with the com-
mittee, that will be all right but we are not going to pay for printing
it in the record.

Senator KEFAUVER. Mr. Chairman, I do not want to place the entire
book in the record. It is too voluminous. It can be filed with the
subcommittee for reference for anybody to check on it if they want
to do so.
The CHAIRMAN. That is exactly what I am saying.
(The document referred to is as follows:)

MEMORANDUM
SEPTEMBER 13, 1962.

To: Mr. Bernard Fensterwald, Jr., staff director.
From: John M. Blair, chief economist, and Walter S. Measday, economist.
Subject: Coal: U.S. and foreign cost.
The largest single element of cost in the production of pig iron or molten iron

charged into steelmaking furnaces is the coke consumed as a fuel and a reducing
agent. Coke costs, in turn, depend primarily upon the value of the coal carbon-
ized. It is in this area that the United States has perhaps its greatest margin of
advantage over foreign steel producers. The reasons for this advantage are both
geological and technological.

Coal mining in Europe is far more difficult than in the United States. The
European deposits are found at much deeper levels than those in the United
States; average depth of underground bituminous mines in the United States is
about 400 feet, while the averages in the United Kingdom and various Western
European countries range from 1,200 to 2,600 feet, with some mining operations
getting close to the 4,000-foot level.' Of equal importance, U.S. seams are
both level and thick, while European seams are moderately to steeply sloped
and thin. Poor floor and roof conditions in European mines make necessary far
more extensive timbering than is required in the United States. And mine gas
and water are much more serious problems in European mining operations than
in this country. All of these factors taken together have the result illustrated by
Lister's findings (for the late 1950's) that the average investment required in
Europe to develop an underground mine is from $35 to $40 per ton of capacity,
compared to roughly $8 per ton in the United States.a
Further, much of the bituminous reserve of the United States is found close

enough to the surface to be mined by stripping or the recently developed auger
method. From less than 10 percent of production in 1940, surface mining has
developed to the point where more than 30 percent of the Nation's bituminous
output is provided from this source. In contrast, except for a small amount of
British output and a portion of West German lignite production, surface mining
is unknown in Europe.

Supplementing, and in part made possible by, its geological advantages, Ameri-
can coal mining has benefited from a far more rapid rate of technological progress
than has been the case in Europe. There has been considerable engineering re-
search, both publicly and privately financed, directed toward improvement in

1 Cf. Louis Lister, "Europe's Coal and Steel Community," Twentieth Century Fund,
1960, p. 93.

2 Ibid., pp. 93, 94.
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mining methods and mechanical mining equipment. At the same time, an un-
usually high degree of union-management cooperation has facilitated the intro-
duction of the improved techniques. Thus, by 1960 in the United States, more
than 95 percent of the production of bituminous coal was mechanically cut or
mined by continuous mining machines, while 86 percent was mechanically
loaded! European mines, on the other hand, still depend primarily upon hand
labor. Only 34 percent of Europe's 1959 production was mechanically cut, and
less than 23 percent was mechanically loaded.'
The geological and technological advantages of the United States are trans-

lated into productivity levels which must be considered phenomenal in terms of
European conditions. Table 1 illustrates comparative output per man-day for
the United States and six European coal-producing nations in 1953 and 1960.
The data may be considered as effectively referring to bituminous output.5 U.S.
output per man-day had by 1960 approached 13 tons; by contrast, West German
production, highest of the countries shown, was less than 2 tons per man-day.
Output per man-day for the six European nations, as a group, was less than
one-eighth (12.2 percent) than in the United States.
The trend illustrated by comparison of the 1953 and 1960 data is equally

important. There have been heavy public and private investments in European
coal-mining operations, and these have borne fruit in a substantial rise in labor
productivity (24 percent from 1953 to 1960 in the nations shown). U.S. produc-
tivity, however, has risen at a far more rapid rate, with the result that the
margin of the U.S. advantage over Europe has been steadily rising. Because of
the differing rates of productivity increases in the two areas, output per man-
day for the six countries listed fell from 15.4 percent of the U.S. output in 1953
to 12.2 percent in 1960.
Improvements in U.S. productivity have more than kept pace with labor

costs, which account for more than half of total costs. Despite an increase of
38 percent in hourly employment costs (wages and supplements), employment
costs per ton of bituminous coal produced declined by more than 15 percent from

TABLE 1.-Coal production per man,-day, selected countries, 1953 and 1960

Output
per

man-day
(net tons)

Percent
of

United
States

Output
per

man-day
(net tons)

Percent
of

United
States

1953 1960
United States 8. 17 100. 0 United States 12. 83 100. 0
United Kingdom 1.34 16.4 United Kingdom 1. 56 12.2
West Germany (including West Germany 1. 77 13. 8
Saar) 1.21 14. 8 France 1.34 10.4

France 1. 02 12. 5 Belgium 1. 12 8. 7
Belgium 84 10.3 Netherlands 1.25 9. 7
Netherlands 1.09 13.3 Poland 1. 55 12. 1
Poland 1. 44 17.6

Average, 6 European
Average, 6 European countries 1. 56 12.2
countries 1.26 15.4

NOTES.-(a) U.S. data are based on combined bituminous and lignite production. Lignite accounted
for 0.7 percent of total output in 1960. European data are for "hard coal," including bituminous and an-
thracite but excluding lignite. Anthracite included in production of the countries listed amounted to
6.8 percent of total output in 1960 (Bureau of Mines, 1960 Minerals Yearbook).
(5) Underlying employment data are in general for production and related workers, underground and

at the surface. Belgium and United Kingdom productivity, however, is slightly understated by reason
of inclusion of supervisory employees.
(c) 1953 data for West Germany and the Saar have been combined weighted by respectiye outputs, for

comparability with the 1960 data.

Sources: U.S. data from the Bureau of Mines, Minerals Yearbook. European data from United
Nations, "Quarterly Bulletin of Coal Statistics for Europe," converted from metric tons to net tons.

3 U.S. Bureau of Mines, 1960 Minerals Yearbook.
4 U.N. Economic Commission for Europe, "The Coal Situation in 1959-60" (Geneva,

1961), p. 10.
As noted in table 1, there is some difference in industry definition between the

United States (Bureau of Mines data) and Europe (U.N. Economic Commission for
Europe). U.S. data are based on "bituminous coal and lignite," while European data are
for "hard coal" (bituminous and anthracite). Since lignite included in U.S. data is less
than 1 percent of the total, while anthracite included in the European data is less than
7 percent of total "hard coal" for the six countries listed, it may be safely assumed that
comparative data reflect differences in productivity for bituminous coal_ alone.
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1953 to 1960.9 In contrast, it is clear that European labor costs per ton of coal
were rising significantly over this period.?

ABSOLUTE COST OF BITUMINOUS COAL IN U.S. AND EUROPE

An indication of the absolute magnitude of the U.S. advantage is providedby a U.N. study of 1958 costs per ton of coal in five countires!
The U.N. findings, converted to dollars per short ton, are as follows:

Belgium:
Total cost 
Labor cost 

France:
Total cost 
Labor cost 

West Germany:

$16. 81
9. 09

13.38
8.29

Total cost 12.52
Labor cost 6.76

United Kingdom:
Total cost 10.49
Labor cost 6.60

Poland:
Total cost 8.52
Labor cost 3.83

For the same year (1958), the Bureau of Mines reported an average value at
the mine of $4.86 per short ton of bituminous coal. In other words, production
costs for the countries shown (covering 88 percent of all European production
outside the U.S.S.R.) exceeded the total value per ton of U.S. coal by margins
of from 75 percent in Poland to 246 percent in Belgium. Indeed the total cost
of U.S. coal is substantially below average direct labor costs per ton alone in
Europe.

COKING COAL

The foregoing discussion of bituminous coal establishes the fact of a wide
margin of U.S. superiority over Europe in production costs. This margin exists,
too, in the relative costs of coking grades of coal.9 The principal U.S. deposits
are found in Pennsylvania and West Virginia, which produce approximately
70 percent of the Nation's coking coal. These two States, with Kentucky, Ala-
bama, and Tennessee account for more than 90 percent of total production. There
is a similar geological concentration of deposits on the European Continent.
Despite a wide dispersion of coal deposits, the bulk of coking grades is to be
found in the Ruhr Valley. The Ruhr provides some 70 percent of the European
Coal and Steel Community's requirements for coking coal.
The margin between United States and European coking coal prices is illus-

trated in table 2. Estimated average annual U.S. prices for U.S. metallurgical
coking coal, f.o.b. mine, rose from 1953 to 1957 but have declined since the latter
year. Ruhr prices, on the other hand, showed little change from 1953 to 1957,
but have risen considerably since 1957. As a result, in 1961 the U.S. price
averaged 7.5 percent higher than in 1953, while Ruhr prices were more than 20
percent above their 1953 level.

6 Cf. U.S. Department of Labor Bulletin No. 1305, "Technological Change and Produc-tivity in the Bituminous Coal Industry, 1920-60" (published November 1961), tables 27A,28, and 29.
7 Data available for 1954-60 show the following increases in employee compensation andoutput per man-shift: (1) United Kingdom, output per man-shift, 13.6 percent; earningsper shift, 37.9 percent; (2) West Germany, output per man-shift, 42.5 percent, hourlycompensation (wages and supplements), 56.7 percent; (3) France, output per man-shift,23 percent; (4) Belgium, output per man-shift, 30 percent; hourly compensation, 38.8percent; (5) Netherlands, output per man-shift, 17.6 percent; hourly compensation, 58.2percent; (6) Poland, output per man-shift, 8.9 percent; average monthly earnings, 69.3percent. Output data from U.N. Quarterly Bulletin of Coal Statistics for Europe.Hourly compensation (wages and supplements) for ECSC countries from the StatisticalOffice of the European Communities. Statistiques Sociales. Earnings data for the UnitedKingdom and Poland from the International Labour Office, ILO Yearbook.United Nations, "The Coal Situation in Europe in 1959-60" (prepared by theSecretariat of the Economic Commission for Europe), Geneva, 1961.
Coking grades: Grades of bituminous coal which, on the basis of volatile content andstructure, will produce a satisfactory coke in terms of heating value, physical strength(especially important in blastfurnace operation) and ash residue.
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TABLE 2.—Coking coal—Comparison of United States and Ruhr price levels,
1953-61

[Prices in net tons, f.o.b. mine]

Year United States Ruhr

1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 
1961 

$5.97 $11.46
5.64 11.04
5.62 11.19
6.19 11.37
6.64 12.20
6.59 13.15
6.50 13.15
6.45 13.13
6.42 13.78

NOTES.—(1) U.S. average annual price, f.o.b. mine, for "bituminous coal, metallurgical." Reported
directly by Bureau Labor Statistics for 1955-57. The 1953-54 prices estimated by use of index for "bitu-
minous coal." From 1958, prices for "bituminous coal, metallurgical" have been estimated by combining
Bureau Labor Statistics new series for "high volatile" and "medium and low volatile," weighted by U.S.
consumption (65 percent high volatile. 35 percent medium and low volatile).
(2) Price for coking fines reported by European Coal and Steel Community. High Authority for April

of each year (June in 1955) converted from metric tons to short tons, less applicable taxes.

Sources: United States from Bureau of Labor Statistics data; Ruhr from annual reports, High Authority,
European Coal and Steel Community.

The disparity between United States and European coal values at the mines
is carried forward into substantial differences in prices delivered to coke ovens.
The average (delivered) value of coal carbonized in U.S. oven-coke plants in
1960 was $9.89 per short ton, with substantial variations from State to State
depending upon transportation distances." For purposes of comparison, a good
example is Pennsylvania; with coke ovens located relatively close to coal sup-
plies, the average delivered value of coal was $8.45 in 1960. This may be con-
trasted with an average 1961 price of $14.33 a short ton for Ruhr coal delivered
to Ruhr coke ovens.11 Indeed, the surprising measure of the U.S. advantage is
that U.S. coking fines can be delivered in many centers of the European Coal
and Steel Community at lower prices than locally available coal. This is demon-
strated in table 3, a tabulation of estimated delivered prices of coking fines in
various steelmaking centers.

Aside from coking coal used for steelmaking in the Ruhr and mined in the
Ruhr or the Netherlands and that used for steelmaking in one Belgian steel
center (Seraing) and mined in the Netherlands, U.S. coal was delivered at lower
prices at each of the steelmaking centers than coal from any of the European
coal mining basins. Even in the Ruhr itself, U.S. coal at $15.93 a metric ton
is approximately competitive with Ruhr coal at $15.67 a ton.
The case of Belgium is rather interesting since it is the major exporter of

steel products to the United States. Although Belgium is an important coal
producer, the price of U.S. coking coal delivered to the coke oven plants in
Belgium's main steel-producing centers is lower than the price of Belgian coal
from any of the three coal-producing basins. Thus, U.S. coal shipped through
Emden, Bremen, or Hamburg can be delivered in Peine (near the border of
East Germany) at a price lower than the coal from the Ruhr.

10 U.S. Bureau of Mines, 1960 Minerals Yearbook.
11 "High Authority," aid-memoire of June 25, 1962, transmitted to the subcommittee

by the Department of State.



T
A
B
L
E
 3
.-
D
e
l
i
v
e
r
e
d
 p
ri
ce
s 
of
 c
ok
in
g 
co
al
 i
n 
ce
rt
ai
n 
me
ta
lw
or
ki
ng
 c
en
te
rs
 b
y 
ar
ea
 o
f 
or
ig
in
 (
la
tt
er
 p
ar
t 
of
 1
9
6
1
)

[L
is
t 
pr
ic
e 
wi
th
ou
t 
ta
xe
s 
(c

oa
l 
C
E
 C
A
)
 o
r 
av
er
ag
e 
pr
ic
e 
19
61
 (
U
n
i
t
e
d
 S
ta
te
s 
of
 A
me
ri
ca
);
 d
ol
la
rs
 p
er
 m
et

ri
c 
to
n]

De
st

in
at

io
n

G
e
r
m
a
n
y
:

R
u
h
r
 

Pe
in
e 
(I
ls
ed
er
hu
tt
e)
 

Ne
th

er
la

nd
s:

 I
je
ui
de
n 
(F
Io
og
ov
en
)

B
e
l
g
i
u
m
:

G
a
n
d
 (
S
i
d
e
m
a
r
)
 

Se
ra
in
g 
(C
oc
ke
ri
ll
) 

Ch
ar
le
ro
i 

It
al
y:
 C
ar

ni
gl

ia
no

 

W
e
s
t
 G
e
r
m
a
n
y

R
u
h
r

Sa
ar

15
. 6
7
 
 

17
.8
4 

23
.0
7

17
.2
2 

21
.9
3

17
.1

0 
21
.3
4

17
.2
5 

23
.3
7

17
.7
5 

21
.8
4

1 
21
. 7
2
 

1 
26
. 2
3

Ne
th

er
-

la
nd
s

15
. 1
3

16
.7

8
15
.2
2

15
. 1
8

14
. 9
3

15
.2

8
1 
20
. 2
6

C
a
m
p
i
n
e

17
. 2
0

21
.0
0

17
.6
3

16
.4
5

15
.7

3
16
.3
6

1
21

.2
8

B
e
l
g
i
u
m

Li
eg
e

17
. 5
0

21
.3
1

17
. 4
0

16
.9
3

16
.8
0

18
.4
0

1 
21
. 5
9

Ch
ar
le
ro
i

17
.7
0

22
.7
0

17
. 6
1

16
.9
2

18
. 4
0

16
.8
0

1 
22
. 0
0

F
r
a
n
c
e

N
o
r
d
/

P
a
s-
de

-
Ca
la
is

16
.8
8

23
.0
6

17
.7
5

16
.8

8
17

.3
8

16
.8

8
1 
21
. 0
0

Lo
rr
ai
ne

Un
it
ed
 S
ta
te
s

B
e
l
g
i
u
m-

Ne
th
er
la
nd
s

A
n
t
w
e
r
p
/

R
o
t
t
e
r
d
a
m
/

A
m
s
t
e
r
d
a
m

18
.6
8 

15
.9
3

22
.0
8 

17
.1
8

18
.6
0 

14
.6
8

18
.9
6 

14
.6
8

18
.8
2 

15
.6
8

19
.0
7 

15
.6
8

1 
24
. 4
6
 

(2
)

W
e
s
t

G
e
r
m
a
n
y

E
m
d
e
n
/

B
r
e
m
e
n
/

H
a
m
b
u
r
g

17
.3
8

16
.4
6

(
2)

1 
B
y
 s
ea
. 

So
ur
ce
: 
H
i
g
h
 a
ut
ho
ri
ty
, 
ai
de
 m
e
m
o
i
r
e
,
 L
u
x
e
m
b
o
u
r
g
,
 J
u
n
e
 2
5,
 1
96
2,
 t
ra
ns
mi
tt
ed
 b
y

2 
G
e
n
e
v
a
 d
ir
ec
t 
$1
4.
61
 b
y
 s
ea

, 
co
ve
ri
ng
 l
et
te
r 
of
 D
e
p
a
r
t
m
e
n
t
 o
f 
St
at
e,
 J
ul

y 
9,
 1
96
2.



126 STEEL COMPANIES ( SUBPENAS)

CORE

It is exceedingly difficult to make any transition from coal to coke prices,
for purposes of international comparison. In the United States and most other
steel-producing countries, there is practically no market which would provide
any guide. Thus, in the United States in 1960 more than 93 percent of the blast
furnace coke utilized was produced by the steel company which consumed It; less
than 7 percent was sold by merchant plants." In such circumstances the price
of coke is largely a bookkeeping transaction dependent upon the accounting
practices of the steel companies. Average receipts for the small . amount of
merchant sales to blast furnaces in 1960, for example, were $15.82 a ton, while
average value assigned by blast furnace operators to their own coke charged was
$18.02 a ton," A further complication is introduced into "assigned" coke values,
in the absence of any wide market, by the question of the relationship between
the value of the coke itself and the value of coke chemical byproducts.
• Under these circumstances, the most which can be done is to indicate the
cost of the coal required per ton of coke produced. The 1960 U.S. average coal
cost per ton of coke was $14.03, with considerable geographic variation de-
pending upon distance from coal sources. Thus, the leading oven coke-producing
State, Pennsylvania, with oven and mines in close proximity, had coal costs
of $12.20 per ton of coke, while the second producer, Indiana, which secures
most of its coking coal from Kentucky and West Virginia, had an average cost
of $15.89 in 1960.1
Data are not available to permit any sort of European average comparable

to the $14 coal cost per ton of coke reported by the Bureau of Mines for the
United States. Some idea of the range of costs in various E.C.S.C. centers
may be secured from the prices shown in table 3 above. With a coke yield of
75 percent," and an average 1961 delivered price of $14.22 a short ton, Ruhr
coke ovens have coal costs of about $19 a ton of coke produced. With domestic
(Campine) or imported U.S. coking fines, Belgian coke ovens would have about
the same coal costs as Ruhr ovens. Using Ruhr coal, the Belgian costs would
be slightly over $20 per ton of coke. Prance, which is deficient in coking grades
of coal, imported 28 percent of her coke in 1960, as well as 25 percent of the
coal used to make oven coke within the country. Even allowing for the reason-
able level of Lorraine coal in local steel centers ($14.43 a short ton at Thion-
ville), the cost of imports, for blending must raise the French cost of coal to
well over $20 per ton of coke.
In short, it is evident that the average cost of coal required to produce a ton

of coal in the European Community is at least $20, or some $6 higher than aver-
age coal costs in the United States. This is a sizable margin, and one which,
in view of relative trends in mining efficiencies in the United States compared
with Europe, is likely to increase in the future.

Senator KEFAUVER. I will now comment on some of the tables con-
tained in the memorandum.
(At this point in the proceeding, Senator Wiley entered the heat-

ing room.)
Senator KEFAITVER. Mr. Patton. I think you have been supplied

with one of these tables (table 3 of the memorandum) which shows
the delivered price of coking coal from the United States to the prin-
cipal steel producing centers of Europe as compared to the price that
they have to pay for coking coal from their own mines.
You will find. I believe, that in every instance but two, U.S. coking

coal is sold at a lower delivered price at the mills of Europe than coal
mined and produced in Europe itself.
Belgium, I believe, is the principal exporter of steel into the United

States. For Belgium. when the coal is received from the Ruhr at
the Gand (Sidemar) plant, the price is $17.10 a metric ton. Delivered
from the Saar, the price is $21.34; from the Netherlands, $15.18; and

" U.S. Bureau of Mines, 1960 Minerals Yearbook, pt. II, p. 211.
" Ibid.
"U.S. Bureau of Mines, 1960 Minerals Yearbook.
15 The ECSC average (computed from the U.N.'s Quarterly Bulletin of Coal Statistics)

for oven coke is somewhat higher than the U.S. yield of 70 percent in recent years, reported
by the Bureau of Mines.
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delivered from Belgium, $16.45, to $16.93, and $16.92; from France,
$16.88 from the Calais region, and from Lorraine, $18.96. Yet Amer-
ican coking coal is delivered at the same places through Antwerp,
Rotterdam, and Amsterdam, at $14.68 a ton.
What do you have to say about that.
Mr. PArroN. I am not finding the table that you are talking about.

But, Senator, may I respectfully say this 
SenatorKEFAUVER. It follows page 10 of the memorandum.
The CHAIRMAN. What is that?
Mr. PArroN. May I respectfully observe, Senator, that we were in-

vited here to testify as to why we thought t would 'i damage us to dis-
close our confidential costs to our foreign and other competitors. Now
we can go into all costs and price philosophy and everything else and
be here for weeks but we come back to the situation that what we are
here to talk about is why we do not think it is advisable to require us
to disclose our confidential costs.
I am perfectly willing to be here as long as you want, but I really

do not know what this adds to a determination of that question, sir.
(At this point in the proceedings, Senator Scott enters the hearing

room.)
Senator KEFAUVER. Mr. Patton, it is very clear to me that you made

a very drastic statement here disparaging the subcommittee and saying
that the submission of data requested by the subcommittee, even with
the safeguard of not revealing the identity of any single company,
would be damaging to the steel industry and to the country.
You were complaining that you did not want to submit your cost

data in any form because of your foreign competitors, who had lower
costs and who- could set their prices below your costs if they knew
what your costs were and thus take away your markets.
Mr. PArroN. I said they had lower prices and they do. I do not

know what their costs are, but they have lower prices, and we are
meeting it in the marketplace every day.
Senator KEFAUVER. But I would think, sir, if you are going to come

here and condemn the subcommittee and particularly its chairman for
doing damage to the country, you ought to have documentation for
your accusation.
Mr. PArroN. I think we have filed a very full documentation of

what we are talking about.
Senator KEFAUVER. I think you should have documentation as to

their lower per-ton employment costs, their lower per-ton coking coal
costs, their lower per-ton ore costs and all the other items that go to
produce a ton of steel.
Mr. PArroisr. I still say with the greatest of respect, I see no rele-

vance to the cost.
I do not care what their costs are. They are taking the business

away from us by lower prices, and we do not want them to get our
confidential costs and have a target with which to take more of our
business away from us by knowing the price at which they can meet,
require us to lose business.
Senator KEFAUVER. I understand from your statement that you were

in an unfavorable competitive position and they were winning out in
foreign markets because their costs were lower, and therefore you were
having a hard time competing with them.
Mr. PATTON. We are.
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Senator KEFAUVER. Your general statement was that it would be
damaging to the steel companies and to the country for cost data to be
revealed in any form. I would think that you would have some docu-
mentation to show that your costs are higher than theirs.
Mr. PArrox. I do not see that costs have anything to do with it,

sir. We are meeting a price, not a cost.
The CHAIRMAN. The price, that is the whole point as I see it. I do

not see that this is pertinent.
Senator KEFAUVER. Mr. Chairman, I am sorry to disagree with you.

The witness said that he could not meet the price abroad 'because their
costs were lower; and that publishing this data might give them a
"target" below which they would set their prices. But if their costs
were the same or higher than yours, that is a different picture.
Mr. PArroN. Not to me, it is not. I have no idea of what their costs

are.
I know that we are being confronted by a price, not a cost, by a price

in the market, regardless of what their costs are.
They are selling in this market in these United States at prices

lower than we are. I do not know what their costs are, but I do know
that if they get our costs, they will have a target at which to shoot to
take more business away from us.
Senator KEFAUVER. The Antitrust and Monopoly Subcommittee—

may I finish my question—is interested in this: If your costs are the
same or lower than those of the European companies, and, yet, they
are underselling you, we would like to know why you continue to run
at only 50 percent of capacity, why you do not get your prices down
and be competitive?
Mr. PArroN. I can only read into that, sir, the fact that you want

to control our prices.
Senator KEFATIVER. I do not want to control your prices.
Mr. PArroN. You denied that the other day; sir.
Senator KEFAUVER. I just want to have price competition in the

steel industry, in the United States, which it has not had in a long,
long time.
Mr. PATToN. I respectfully disagree. We have intense competition.
Senator SCOTT. Mr. Chairman, may the Senator yield so I can pose

an inquiry?
Senator KEFAUVER. I yield.
I wanted to try to finish the particular subject I was on, but you go

ahead.
Senator SCOTT. Mr. Chairman, I would like to raise the point

whether we are here to consider whether or not these companies are
to be required by the full committee to respond to the subpena or
whether we are here to consider whether the companies are prepared
to go into partnership with the subcommittee or whether we are by
this line of questioning attempting to secure without action on the
part of the subcommittee the same information which the companies
say that they ought not to be required to furnish under these circum-
stances and at this time.
So may I inquire whether or not a motion is in order or a point of

order would apply that the questioning be responsive and be germane
to the purpose for which we have met; namely, whether or not these
companies should respond to the subpena.
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(At this point in the proceedings, Senator Hart enters the hearing
room.)
Senator KEFAUVER. May I undertake to answer the Senator.
All of the information that has been brought out this morning and 

iall that will be brought out this afternoon is n the public domain.
Mr. Patton has stated here that what the subcommittee feels it

needs would do great harm to our country. He feels that foreign steel
costs are lower, so much lower, that American industry cannot com-
pete and sell to foreign markets.
If European costs are higher or if they are the same I cannot see

any advantage to them if they know what American steel costs are.
So I want to find out if the witness has any documentation for his
rash and drastic statement that the subcommittee wants to do harm
to our country.
The CHAIRMAN. He made a statement and he gave his reasons last

week, as he did today.
They are meeting a foreign price in the marketplace and they

cannot let them have their costs. Senator Wiley, what is your idea?
Senator KEFAUVER. May I finish, Mr. Chairman?
The CHAIRMAN. Yes.
Senator KEFAUVER. I am trying to test whether Mr. Patton is just

making his own individual statement based upon his individual
thoughts that American steel was not in a position to compete and,
therefore, was losing its foreign markets, or whether he had some
facts to back it up. So far I have found that he has practically no
documentation.
Mr. PATTON. I respectifully disagree. I think that we have fully

documented our case.
Senator KEFAUVER. I fully intend to ask the witness about the docu-

mentation that we have, which is in public documents available to us
and to everyone else.
The CHAIRMAN. Senator Wiley?
Senator Wur,Ey. I have listened to the line of questions. I feel that

within the limit of the particular resolution, that if the purpose of
these questions is to seek to prove that there is some kind of a con-
spiracy among the companies ii America, that is one thing.
I wonder sometimes if we as a committee are really putting on a

three-ring circus or whether we are seeking to find something out
which is that the price that the steel companies are charging is
excessive.
Now, if that is the case, that is not any of our business unless we

can prove that there is some kind of a conspiracy. I personally feel
that the Judiciary Committee has a real function in many cases

' 
but I

personnally also feel that in the state of the world at present, with
Cuba, with Berlin, and with the Near East, that this is no time for us
to arrange things so that we will put probably a segment of our
business out of business, where we will have labor out of work.
I think we have got a big job, and that is to maintain the peace.
I doubt very much whether we are doing it as we should be doing it

in this committee.
I am sincere about that.
There is no particular reflection on anybody, but I do feel as an

ordinary Senator that we have certain functions to perform here, and
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I would like to know within what segment of the resolution we are
proceeding.
If I get the answer, then I could answer the question that has been

propounded. Where are we in relation to the authority that authorizes
us to put our nose into the steel business?

Senator KEFAUVER. Mr. Chairman, all we want is the truth.
The CHAIRMAN. Senator Ervin?
Senator ERVIN. The thing that concerns me, Mr. Chairman, is that

I personally cannot see the relevancy of this testimony to anything
pending before the committee.
Of course, if we go into this testimony, then we have to go into the

testimony about the value of plants, the differences, if any, whether
the differences in matters of taxation or the cost of labor are relevant,
and, frankly, I think we could continue the search for truth into a
very laudable undertaking, but we have got some duties to perform.
Frankly, I think if we go into the matters in this detail, that this

committee can still be sitting here until the last lingering echo of
Gabriel's horn trembles in the ultimate silence.
I would like to know exactly what it is that the committee or the

subcommittee is preparing to do in the way of legislation which makes
the disclosure of this cost data and the resultant profit data necessary
to an activity or a proposed activity of the committee or he subcom-
mittee.
(At this point in the proceedings Senator Carroll enters the hearing

room.)
Senator ERVIN. I think I could be told that in a half hour or less

so I could understand what it is.
Frankly, I have read everything that has been given me on this

subject, even though I have had to sit up at night to do it, and I still
am at a loss to know what it is that makes it advisable or desirable for
this committee to either issue the citation for contempt against these
men or to obtain the information in lieu of such citation.
Frankly, I do not know what it is.
Senator KEFAUVER. Mr. Chairman, would the Senator-
The CHAIRMAN. Senator Hart?
Senator HART. Mr. Chairman, if I could, I would like to hear, from

Senator Kefauver, who, I think, is in a position best to indicate to us
why he is convinced that this inquiry will be helpful in determining
whether we should resolve this conflicting pair of principles: the pro-
tection of trade secrets and acquisition of information by the Congress
on which it can legislate more wisely as a result.
The CHAIRMAN. All right, Senator.
Senator KEFAUVER. Mr. Chairman, somebody spoke of unemploy-

ment. Many steelworkers are out of jobs, as we all know. But the
reason is that we are producing steel far below full capacity. The sit-
uation we have had for a long time in the steel industry is that there
will be a bargaining agreement and a wage increase which labor claims
is covered by the increase in productivity. Parenthetically? I have
been critical of Mr. McDonald and the steelworkers on occasions and
have been laid low by Mr. McDonald on one occasion.
Then following that, the companies say that the increase is not

matched by the productivity gains and raise the price two or three
times what some experts say is necessary to take care of the wage in-
crease. A year or so later, we go through the same process.
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Steel affects the overall cost of living and inflationary pressures in
this country. In raising their prices all the steel companies act with
substantial uniformity following a leader, and instituting the same
increases at the same time.
Because there has been little price competition between them, we

have come to the point where the price of steel is so high that our
plants are operating at only 50 percent of capacity.
I think the American people are entitled to know the truth as to

which is right, the steel companies or labor, as steel prices are forced
higher and higher.
The CHAIRMAN. Is it legislation 
Senator KEFAUVER. Let me 
The CHAIRMAN. Or for the people to know the truth. Those are

two different things.
Senator -KEFATTVER. I will get to the subject of legislation very

shortly, if the chairman will give me a minute or two.
The CHArgmAN. All right.
Senator ICEFAUVER. They are entitled to know the truth because we

cannot stand this continued go-around either from an international or
domestic point of view. If the companies are right that they have to
have these increases, they should receive, I think, better and more
sympathetic consideration. If they are not right, that is something
else.
We also want to know—and it is, important for this subcommittee

to know—whether the fact that our plants are only operating at 50
percent capacity, whether they cannot compete—even though Mr. Pat-
ton does not know if our production costs are higher or lower than
the European companies—whether or not that is the result of monop-
oly and concentration in the steel industry.
The American people are entitled to know the truth. We have bills

before us that attack the problem. As to whether those bills will pass
or not, or should pass will depend upon the facts that we get.
We have a proposal us—there has been a bill—to have a public

announcement of intention by major companies when they plan for
a price increase.
We are considering a bill requiring corporations that submit iden-

tical bids to sign affidavits that they did not talk the matter over
beforehand.
For a long time we have had a proposition before us to add other

criteria to section 2 of the Sherman Act, intended to make the require-
ments to effect dissolution less stringent.
We need to know, reconsidering such a measure, whether it would

result in a reduction in efficiency.
Senator CARROLL. Will the Senator yield?
Senator KEFAUVER. The only way that we can legislate intelligently

on these matters is to get the facts.
Four steel companies have refused to respond to subcommittee

subpenas, saying that the data requested would seriously damage the
country. That is a very harsh charge to make against the chairman
and the members of this subcommittee.
I am asking Mr. Patton to document the charge. He is unable to.

I furnish documentation and it is objected to.
If foreign costs of production are high or higher than in the United

States, then that will affect the kind of legislation we will want to pass,
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because that will show that there is monopoly power in the steel in-
dustry which is being used to keep our plants from operating, to turn
labor out of its jobs and to cost our American people more than they
ought to have to pay for steel.
But if the cost of production in the foreign countries is substantially

less than what it is in the United States, then there might be a valid
reason for not wanting to have their cost data made public.
My efforts to examine the principal elements which go into the cost

of making steel are, I believe, directly pertinent to the matter before
us and to the inquiry that this committee and the subcommittee has
been carrying on.
Senator CARROLL. Will the Senator yield?
Senator KEFAUVER. If I may yield.
Senator CARROLL. Mr. Chairman, if Senator Hart will permit me

to make an observation—
Senator WILEY. A little louder, please.
Senator CARROLL. Some years back this subcommittee held extensive

hearings in the automotive industry. At that time we were seeking
again cost data. Insofar as the legislative purpose is concerned, I
think Mr. Romney of the American Motors Co. testified before our
committee, and I am now searching my memory and I think it is in
the record, that he felt that the dominance of General Motors over the
automotive market was so extensive that they ought to be broken up.
We asked for information, and there was a great dispute then be-

tween the automotive industry and labor, and I remember this clearly.
That we said we ought to put labor at one end of the table and

the automotive industry leaders at the other end of the table and to
find out who is right and who is wrong.
There was great difficulty during that period.
We did not get that.
Then, as the able Senator from Tennessee has said, just before the

great steel strike, again we said we ought, to put the steel leaders at
one end of the table and labor at the other end of the table and find
out who is telling the truth—I will not say "telling the truth," but find
out what the facts are.
Now, preceding that strike, the able Senator from Tennessee and

20 or 22 Members of the Senate who were not members of this com-
mittee, we met in the old Supreme Court. We first, heard from all
the leaders of steel to see if we could not take some steps to avert
that strike the strike that came, which was a devastating strike.

After that, we had in Dave McDonald and the steel workers, again
talking to them. Now, was there a legislative purpose? Yes, there
was.
And we urged the President of the United States to take some

steps. Then just recently—this has not been something that has
just come up quickly, but prior to this last controversy that has
arisen, week after week, month after month, we have asked the Presi-
dent and the steel leaders to get together, yes, and the labor leaders,
to get together to keep from having another price increase because
we thought it would be most damaging to this Nation.
This is what we call the hold-the-line price stabilization, price-wage

stabilization.
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I want to say for the junior Senator from Colorado why I voted
for this citation:
Not in a criminal sense. I recognize that able lawyers can disagree

on the points involved here, but I had hoped that this would go to
a court and get a judicial opinion of whether or not the lawmakers,
the men who make the law, are entitled to this cost data.
Now, why?
If you went into a court of law in private litigation, and the judge

ordered you to produce cost data, you would produce it or you would
go to jail, I believe, and I think the Supreme Court would sustain it.
This has not happened once. This has happened in many cases that

have gone to the Supreme Court.
Now, if the courts can force a disclosure of cost data in an antitrust

case because they are interpreting a statute which is passed by the
Congress, why is it that the lawmakers themselves may not have
access to this?
Now, I want to make it crystal clear that the fact that you gentle-

men did not appear and present records, I place no connotation in any
sort of a criminal sense here at all. You have a right to dispute this.
But, as I read your own record, Mr. Patton—I was not here at the
other two hearings, and I now put this question to you: If this com-
mittee was so disposed today, the full committee, to order you to pro-
duce your cost data, would you do it?
Mr. PATTON. I hope that the decision of the committee is such, sir,

that I will never have to face that question. It is a hypothetical
question.

Senator CARROLL. You are not answering my question.
Mr. PArroN. I cannot answer at this time.
Senator CARROLL. You have answered it because your counsel on

page 18 of the hearings, your counsel has said that you look upon this
as a violation of article IV of the Constitution.
Now, if this committee made that request, would you accept it?
Mr. PArroN. That is a management decision, sir, that would have

to be made by our company. I am in no position to answer that

But may I say, sir that wholly irrespective of the legal question, we
are not inviting a review by the court. We are saying that irrespec-
tive of the fact that you have the power

' 
if you so feel that you have,

to demand this type of information, would you, as a matter of policy,
force us to disclose our confidential costs to the detriment, we believe,
and sincerely believe, of our companies and our industry and the pub-
lic interest of the United States of America?
You men are entrusted with trying to determine what is in the pub-

lic interest, and we are appealing to you in whom the voters have
placed the trust, not to exercisea right, even if you have it, to require
us to expose our costs so that we will be at an unfair competitive dis-
advantage with foreign producers of steel.
Senator CARROLL. Mr. Patton

' 
we understand that. We understand

that this is one of the reasons why I said you ought to be able to give
an account here openly and publicly. I am in favor of that. I am in
favor of your being given an opportunity where this committee can
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talk whether it is a policy question, but this is not what I am asking.
On page 18 of your testimony you say—
Counsel tells me—

and I am quoting now—
that the subpena issued by the subcommittee may well be invalid; first, because
they are so burdensome as to constitute an unreasonable search and seizure in
violation of the fourth amendment to the Constitution and, second, because they
do not serve any proper legislative purpose of the subcommittee.

Now one of the reasons I put the question as I did, because for my
own self I think that we have, No. 1, jurisdiction; No. 2, I think there
is clearly a legislative purpose; No. 3, I think that this could be perti-
nent and is pertinent, and I for one was willing to let it go to the courts
to see if in all these years if we could not settle this problem once
judicially.
I have no desire, I have never had a connection with a steel com-

pany. I have never had any quarrel with steel companies, I have no
quarrel with the position that you present here today, but it would
seem to me if there is any merit that some of us think there is a legis-
lative purpose, then we ought to have access to the cost data. I do
not mean access where it would be exposed to competitors, where it
would be exposed even to other members of the Government.
For example, I know that some of these steel companies are under

indictment. I do not mean furnishing information to aid prosecution,
or aid foreigners, or aid competitors, but it would seem to me that
there ought to be some way if we have any right to it at all, there
ought to be some way that the lawmakers themselves could have access
to cost data, I am sure even in executive session.
Now I agree with you this is a policy decision, but it is clear to me

from your own testimony that if the composition of this committee
were different, and some day it may be, and this is why I think this is
a dangerous practice and procedure and precedent, that if the whole
committee ordered you, I am convinced you would say, "Gentlemen,
we won't give it to you," and we would have to go to court anyway.
And I am convinced that if the lower court forced you to do it you
would take it to the Supreme Court and there would be a determina-
tion.
But it is my judgnient after reading some of the decisions, and I

leave it to your counsel 'who has been on both sides, that the court of
law, if they ordered you to bring up this cost data, you would be re-
quired to do it. They may impound it, but you would be required
to do it.
Does your counsel care to comment on that in any sense?
Mr. PATTON. Do I wish to comment?
Senator CARROLL. Yes.
Mr. PA1TON. Yes, sir.
Senator CARROLL. You are a lawyer and you have able lawyers.
Mr. PArroN. Yes, sir, I would be very glad to comment on that.
Senator CARROLL. Would a court of law force you to do this, do

you think?
Mr. PArroN. What is that?
Senator CARROLL. Would a court of law force you to make a

disclosure?
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Mr. PATTON. I repeat that I hope that we are not forced to subject
ourselves to possible fine or imprisonment in this situation because
irrespective of the legal points involved, I hope that we have pre-
sented enough evidence to the members of this committee that as a
matter of policy you won't require us to face that situation, and I
will go on and say that you men have discretion which probably a
court would not have if we went before a court. That is why we are
here before you. You men, in whom the public policy and the public
interest is entrusted, and we are hoping that on the basis of the facts
presented to you, you will determine as a matter of policy that it is
not in the public interest to require it, and you will not force us to go
any further in the matter.
Senator CARROLL. Do you have any idea how this might be done?

Will you supply cost data, giving you all the protection that you and
the oher companies might need? Do you know how this might be
done? Do you have any ideas?
Mr. PArroN. I must say with all sincerity I do not think it can be

done.
Senator CARROLL. If you were ordered by a court of law to do it,

would it be so burdensome that you could not do it? It has been done
in other cases. I do not know that it has been done with the steel
companies, but it has been done in some of the big industries.
Mr. PArroN. I hope we never are faced with that situation, and I

cannot answer right now, sir.
Senator CARROLL. You as a lawyer, and you are an able lawyer, and

you have able lawyers on both sides, if the court would make such an
order they would impound the cost data would they not, and they
would give you the protection that you want.
Mr. PArroN. I do not know. I really do not know.
Senator CARROLL. Do you think that if the Congress, if we decided

as a matter of policy that maybe we ought to have this, if we handle it
to give you all the protection that you need, do you think that we in
the Senate, and the Comptroller General, we could not give you the
secrecy that a court would give you, I mean the privacy of the papers?
Mr. PArroN. I only know, sir, that information which has been

given and thought to be given in confidence before has become public.
I do not know why or through what reason but it has, and I am very
much afraid, sir, that the same thing would happen here.
Senator Scow. Mr. Chairman.
Senator CARROLL. I just wanted to let you know for myself the

reason why as a lawyer and as a member of this committee that I
voted in favor of the citations because I would like to see this dis-
pute settled in court without any desire to put anybody in jail or fine
anybody. I would like to see this legal point settled.
I have my own ideas about, it but they may not prevail in a court of

law.
The CHAIRMAN. Senator Scott.
Senator Scorr. Mr. Chairman, on the question of secrecy, I com-

mented at an earlier hearing that nothing is secret in Washington,
and that any such data given would appear in the press within 2
weeks, and I would like to say that within 2 weeks I was promptly
attacked for having said it, and an impression was given that I should
be in some way terrified into silence.
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The further impression was given that I was interested in contri-
butions from the steel companies, none of which I have ever received,
and I am quite well aware as to how that information got into the
press, and I am aware that what I say today will further appear with
resultant attacks. Now still proceeding, I hope still unterrified, Mr.
Chairman, I would like to go into the question raised by the Senator
from Colorado who seems to believe that if you were taken into
court, Mr. Patton, that the Supreme Court would affirm the lower
court in compelling you to produce this informatcion.

Since most of us are lawyers here, I am sure the Senator from
Colorado has read the case of Watkins against the United States

' 
354

U.S. at page 178, and to lay the groundwork for the decision in that
case, I will-point out that here also there have been no hearings on
specific bills, there has been no effort to proceed in aid of legislation
on specific bills. What we have instead is a general investigation,
a fishing expedition, and today in an attempt to obtain by indirection
what cannot be obtained by direction unless the full committee acts,
and I submit that the charter of the subcommittee is by no means
specific enough to cover a demand for cost data. Reading from the
opinion, this statement is made by the Court:
An essential premise in this situation is that the House or Senate shall have

instructed the committee members on what they are to do with the power dele-
gated to them.
It is the responsibility of the Congress 3,n the first instance to assure. that

compulsory process is used only in furtherance of a legisaltive purpose. That
requires—

so far so good; now resuming the quote—
that requires that the instructions to an investigating committee spell out that
group's Jurisdiction and purpose with sufficient particularity. Those instruc-
tions are embodied in the authorizing resolution. That document is the com-
mittee's charter.
Broadly drafted, and loosely worded, however, such resolutions can leave

tremendous latitude to the discretion of the investigators. The more vague
the committee's charter is, the greater becomes the possibility that the com-
mittee's specific actions are not in conformity with the will of the parent House
of Congress.

I am not aware that the charter of the subcommittee specifically
extends to cost data or that hearings have been held on specific bills
pursuant to the limitations I think wisely imposed by the Supreme
Court in this matter. Now I would like to point out that we have only
recently been called on to act as a full committee on a similar matter,
and this in a matter of weeks pertaining to the drug hearing, and it is
interesting to note that the comments come from Mr. Paul Rand
Dixon then chief counsel of the Senate Antitrust and Monopoly Sub-
committee, who is now Chairman of the Federal Trade Commission,
at page 7856 of the transcript of the drug hearings, likewise in which
the distinguished Senator from Tennessee was likewise prominently
interested, Mr. Dixon stated as follows:
Mr. Chairman, in keeping with the practice of this subcommittee—

and I underscore that—
in keeping with the practice of this subcommittee and in an attempt not to get
Into matters which are considered by industry members as highly competitive
and as trade secrets, we have chosen another avenue to get information which we
thought to be of interest to the subcommittee.
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We did not ask for cost data for any individual product which in my opinion
could be held to be a competitive trade sectret, but we did ask for certain basic
information. We asked for the bulk sales that were made between these indi-
vidual companies.

And there is further reference to an exhibit which Dr. Blair was
asked to explain.
In prior history going back to the steel hearings on August 12, 1957,

Chairman Kefauver requested certain unit costs to which Mr. Blough,
chairman of the board of United States Steel, stated as follows:

Senator, we will try to see what we can give you with respect to that, but I
again suggest some of the data we consider confidential from the competitive
point of view.

And I note that this point was not further pursued by the subcom-
mittee by way of subpena.
The question of confidential cost data was again raised in the auto-

mobile hearings through Mr. Curtice, chairman of the board of Gen-
eral Motors, page 2550, at the automobile hearings in 1958. The
subcommittee requested cost data. The automobile companies refused
to reveal this confidential material. The subcommittee had a brief
executive session at which time it was decided that they need not fur-
nish the original material requested but the counsel for the automobile
companies and counsel for the subcommittees would work out a plan
whereby certain cost data could be obtained which would not be to the.
detriment of the company, and this was accomplished.
And the bread hearings, substantially the same result. An attempt

was made again by the same Senator and again the confidential data
inquiry was not pressed.
Now on this question of confidential data, Mr. Patton, suppose the

committee had all the cost data which you could give it. Could it still
determine the efficiency of operation of a given company or could it
determine through the data alone the relative efficiency of operation
of the companies in competition with each other?
Mr. PArroN. I do not think so; no, sir.
Senator SCOTT. Would it not be required in order to arrive at a de-

termination of efficiency in production as a determinant of cost that
you would have to put monitors in all plants who would be called, I
suppose, efficiency experts, to oversee the day-to-day operation of every
plant of every company?
Mr. PArroN. It would, sir, and you would have to know every piece

of equipment and how the equipment differed from plant to plant and
everything else, sir.

Senator Scorr. Unless you had this commissar system, we will call
it, of inspection, is there anything short of that which would accurately
and definitively determine these questions of efficieRcy of operation
and relative efficiency of operation among competitors?
Mr. PATTON. I know of nothing, sir.
Senator Scorr. Mr. Patton, I call your attention now to the hear-

ings in 1957, pursuant to Senate Resolution 57 at page 549. The
questioning today has rested, as I undertsand it, on the theory that
because you are operating at approximately 50 percent of capacity
a revelation of this confidential information might lead to your being
able to increase your capacity by lowering prices. In other words,
that because you are operating at half capacity, it follows, so this
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argument goes, that by lowering prices, you would be able to operate
at full capacity. I call your attention to the fact that in 1957 the
company testified it was operating at full capacity and exactly the,
same arg-ument was being made that there was a necessity for an in-
vestigation of administrative costs and a desirability for lowering
prices, although presumably you could not have increased your

icapacity substantially. This s where the statement which was made
on Dage 549—Mr. Homer is being examined by Senator Kefauver.
Mr. Homer states:
The suggestion seems to be based on two assumptions, neither of which is

justified as far as Bethlehem is concerned. The first assumption is that at the
time we increased our prices we were not operating at satisfactory levels and
needed increased production. The fact is that Bethlehem's operating rate
throughout the first 6 months of 1957 averaged about 100 percent of our rated
capacity, 103.8 in the first quarter, 97.5 in the second quarter, and about July 1
we expected to operate at about 90 percent of the third quarter and about 98 in
the fourth quarter.

There seems to me to be some inconsistency in arguing that the
need for this investigation and the need for the steel companies to do
what the subcommittee thinks they ought to do is based on the fact
that you are operating at half capacity. Yet the argument was made
that the same need existed, when companies were operating at or near
full capacity. Would you care to comment on that?
Mr. PArrox. I can only say that. on the basis of what you read,

sir—in getting into this area I am only speaking for myself because this
is an area that I am not authorized to sneak in for any other company.
it does seem to me to be a little mysterious as to why it was necessary
to get this information if we were operating at full capacity and now
it is necessary to get it, when we are operating at half capacity. I do
not think it is relevant in either event, if you ask me.

Senator Scorn I suggest. as I have before, that there must be some
other purpose for the investigation which is not revealed by that phae
of the testimony, and I think that covers what I had in mina.
I still do not see the relevancy, as Senator Ervin has said, of some

of the questions which are being propounded here, and seeking, as I
said, to obtain by indirection what the full committee has not yet
ruled can be obtained by direction.
I conclude by saying that I still have confidence in the courts of

the United States, and I doubt very much, under the present general
charter of the subcommittee, that they could successfully compel this
revelation, if this were an action before the High Court.
Mr. PArroN. I might say, sir, that in the press release issued Mon-

day, April 16, by Senator Kefauver, the following statement is
made, and it bears on what you said:
In issuing these subpenas, Senator Kefauver emphasizzed that data on cost

of production are essential to an intelligent evaluation of the need for price
Increases.

Senator KEFAUVER. Read on, whether that is due to monopoly power
or competition.
Mr. PATToN (reading)

Once obtained, basic cost information can be used for some time in the future
to evaluate future price changes by appropriate adjustments in the principal
cost elements.

Senator KEFAUVER. You still did not read it all?
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Mr. PArroN. Do you want me to read the whole thing?
Senator KEFAUVER. Let us put it in the record.
Mr. PArroN. I think it is in, but I will be glad to put it in.
Senator CARROLL. Mr. Chairman, in view of the fact that the Sen-

ator from Pennsylvania has made reference to my discussion about
the law, the 'Watkins case has no application at all to what I was say-
ing to Air. Patton and his counsel.
The law that I had reference to and the cases I have reference to

are summed up in this statement by the American Bar Association,
and the title of this and the section of the antitrust law, "Current
Data of Interest to Antitrust Lawyers," and I think I am giving a
general statement of the law when I say this.
This is the report of this committee:
Despite the prejudice which may result, the law is clearly established that a

party has no absolute right to refuse to disclose information on the ground that
trade secrets will be divulged.

Now, this is the law, and in the Alcoa case they also wanted cost
data because the cost of production was a vital interest in that case.
It is my recollection—I believe I am right in that—that Learned

Hand wrote the decision in that case. Now, my point is this:
I am not talking about contempt proceedings at all. I have no

interest in contempt proceedings. The real basic question is whether
this Senate Judiciary Committee, who are lawmakers, if we have a
legislative purpose—and I think we have—whether or not we are
entitled to the cost data of major industries who collectively possess
great economic strength, to determine whether or not we shall widen
the antitrust laws of the Nation.
Now, it may be—we have had these investigations for years, auto-

motive investigation, we have had oil, we have had steel a couple of
times, but, basically, it always seems to me we come back to the ques-
tion, when we get into an argument, sort of a donnybrook here between
labor and the steel companies, we cannot really make a determination
because we do not have the facts.
We do not have the cost data.
I would be the first to say that I would not want any company to

reveal publicly trade secrets which are vital to its operation.
I do not know whether it can be done. I would like to explore it.
I think the courts would hold—this is my private opinion—I think

the courts would hold, as I have indicated, that we have jurisdiction.
We have legislative purpose.
The question that Senator Kefauver is putting goes to the question

of pertinence. This is one of the decisions raised in the Alcoa case,
the cost of production.
Now, as to the next question, I think we can meet all these standards

for a court to make this determination. Now, the court could do
this to this committee. The court could say that : "You are asking your
powers, the powers that you request are too wide and too sweeping
under these circumstances. You have not particularized sufficiently,'
as I read some of the decisions.
But that is a question and this is why I would like to see a judicial

determination.
The court may say: "Your committee under these circumstances,

even for a lawmaking purpose, you are not entitled to this sort of
information."
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This is why the Senator from Colorado has voted as he did in the
subcommittee, and this is why the junior Senator from Colorado is
going to vote to say that I want this determined, I hope, finally, by
judicial bodies so that we will get over this point, and we will keep
away from it, and maybe we will not harass you or anybody else from
now on, if it is harassment; we will get away from this cost-data
issue.

Senator Scow. Will the Senator from Colorado yield on that point ?
Senator CARROLL. I will be glad to yield.
Senator Scorn As I understand the case the Senator from Colo-

rado is referring to the Alcoa case, at that time the action was brought
under the Sherman' Act because it was alleged that Alcoa had 90 per-
cent of the aluminum ingots at the time.
I do not recall that there appears in the decision any statement in

the decision itself that full authority to subpena cost data was recog-
nized.
The Senator has read from an opinion by Judge Learned Hand, but

is he referring to an opinion in this case? I think the decision is
empty in this case of any such statement.
Senator CARRoLL.The Alcoa case as I recall, the cost data was an

important consideration in the coat's determination as to whether or
not it was a monopoly.
Senator Scow. But did the words that the Senator read from Judge

Learned Hand appear in the decision?
Senator CARROLL. I did not read Judge Learned Hand's decision.

I was reading from a report of the American Bar Association.
I said, if my memory serves me correctly, Learned Hand had some-

thing to do with that decision. I will be glad to correct the record.
Senator Scow. I was just raising the point so that the Senator may

be able to refresh himself on the decision, as I know he would like to
do.
However, I did want to make the point that the decision to which he

refers is not the case here. What we are dealing with here is a Senate
subcommittee hearing.
What we are dealing with here is the charter of that Senate sub-

committee.
There is no doubt that there is a resolution which empowers the

Senate subcommittee to proceed.
My point was that if this matter were a matter of determination

by the High Court rather than by the full Judiciary Committee. it is
my judgment that they would be guided by the "Watkins case.
Senator KEFAUVER. Mr. Chairman?
Senator CARROLL. May I finish here for the record. Mr. Chairman?
It will only take a minute. because we want to clarify this point.
I am again reading from this report of the American Bar Associa-

tion on page 532, entitled "Relevance of Cost Data to Proof of Power
To Raise Prices or To Exclude Competition." The committee says:
In both United States v. Aluminum Company of America, supra, and the

United States v. du Pont—

This is a 1952 decision—
the relevance of cost data to proof of the existence of monopoly power was dem-
onstrated. In both cases determination of a relevant market in which monopoly
power was alleged to exist was at issue. Stated in another way, the evidence of
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monopoly power was in both cases analyzed in terms of whether the availability
of products which could be substituted for that allegedly monopolized privilege
of the exercise of monopoly power.

Now, I am informed that the Supreme Court itself assigned Learned
Hand to write this decision. But, going again to the question not of
policy—I agree with Mr. Patton that this committee certainly could
determine policy whether it wants to go into this field or not—but on
the question of cost data and its relevance to the lawmaking body, I
think there can be no doubt, if the Court can demand, as the Court
has done, why cannot the Senate of the United States demand it?
Senator KEFAUVER. Mr. Chairman, I would ask unanimous consent

that this material from the American Bar Association's Section of
Antitrust Law be inserted in the record.
(The document referred to is as follows:)

92394 0-63 10
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REPORT OF SHERNLA.N ACT SUBCOMMITTEE ON
COST DATA PROBLEMS IN SHERAIAN ACT CASES

The following report was prepared by a Subcommittee of the Com-
mittee on the Sherman Act for presentation to that Committee and
is reproduced for the information and consideration of interested
members of the Section. Miles W. Kirkpatrick served as Subcom-
mittee Chairman and other members included Sigurd Anderson, John
T. Chadwell, Steven E. Keane, Marshall P. Madison, George D.
Reycraft, Jr., and Taggart Whipple. The Subcommittee was
appointed by Cyrus V. Anderson, Chairman of the Sherman Act
Committee, Who also participated in the preparation of the report.

The views expressed in this report are not necessarily those of
the Committee for which the report was prepared and because the
report has not been submitted for approval by the Council, or the
Section, or the governing bodies of the A. B. A., it cannot under
Article X, Section 3 of the Section By-Laws be deemed to reflect
the views of the Section or the Association.*

I. INTRODUCTION

The recent decision in United States V. Eli Lilly & Co., 24 F. R. D.
285 (D. N. J. 1959), focused the attention of bench and bar on the
question which up to then had not been a matter of sharp controversy
in antitrust litigation:

To what extent are costs and profits relevant in Sherman
Act cases?

The question is an important one. With antitrust litigation impos-
ing greater and greater demands upon the judicial system,' it is critical
that no issue be permitted to remain in a case—particularly if its
presence means that court and counsel will be concerned with volumin-
ous documentary material of a detailed nature—unless the issue is
clearly relevant to the subject matter of the particular action.2

*For the origin of this paragraph see the minutes of the Council meeting
held in Washington, D. C., on August 31, 1960, supra.

1 Data showing the number of days, including time devoted to procedural
and discovery matters, involved in antitrust litigation in the United States
District Courts and before the Federal Trade Commission, are not available
in exact detail as such.

2 The report of the Judicial Conference on Procedure in Antitrust and Other
Protracted Cases, 13 F. R. D. 62 (1951), emphasized that in the protracted
case "such evidence as is merely 'possibly helpful', or which merely supplies
`atmosphere' or 'background' . . . should be strictly excluded from the record."
Id. at 76. In further admonition the Report states:

. If irrelevant material is included, the trouble is aggravated. Con-
fusion is compounded in keeping track of the subject-content of such masses.
The expenses of reporting and printing are enormous. But those are not
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This report will consider first the question of relevance of cost
data to proof of Sherman Act violations. There will then be dis-
cussed other legal considerations concerning cost data, assuming
relevance. Thereafter, consideration will be given to the procedural
aspects of obtaining cost data information. Finally, the use of appro-
priate protective orders in cases where cost data are found to be
relevant will be considered.

II. RELEVANCE OF COST DATA TO PROOF OF SHER-
MAN ACT VIOLATIONS

Whether cost data are relevant to proof of particular offenses
under the Sherman Act is a question of acute significance in light
of the practical problems attendant upon production, analysis and
presentation to a court of such data. This is apparent from the
Eli Lilly decision, supra, requiring defendants, in spite of burden-
someness and other difficulties, to produce sales and cost docu-
ments which were held to be of "liminal relevancy". -24 F.R.D. at
291 Such a holding permits the speculation that the court would
not order production of documents of some lesser degree of rele-
vance. There may be many cases where the revelance of cost data
is so slight that factors of convenience indicate that such data should
be excluded. Without attempting definitively to accommodate rele-
vance and burden, we nevertheless are able, on consideration of
several litigated cases, to conclude that under certain circumstances,
cost data have been determined to be relevant to proof of Sherman
Act violations.

It is basic that a defendant's costs, in and of themselves and
without other facts, are not in any way conclusive as to violation
of the Sherman Act. There must be other evidence; for instance,
below-cost selling, without more, is not violative of the Sherman
Act, but below-cost selling, in connection with such other factors
as the length of time it is continued, the areas involved, and the
actual exclusion of competitors, together with the requisite intent,
can support a charge of attempted monopolization. Other examples
will be considered below. We shall first take up the use of cost
data in actions brought under Section 1 of the Sherman Act and
then consider the monopolization cases under Section 2.

Before turning to judicial consideration of the relevance of cost
information to proof of Sherman Act violations, it is appropriate to
define our terms. For present purposes, cost data are those facts

the most objectionable difficulties. Every fact or alleged fact admitted to
a record on behalf of one party requires that the opposite party put in
one or more contradictory or explanatory facts, if any there be. And so
the material in the record grows in concentric circles." Id. at 74.
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which describe the costs of a given operation and which permit adetermination of profits or losses. We include not only the variousindividual costs incurred in .manufacture and sale of a given product
(production costs, transportation costs, etc.) and a total of such
costs, but also the existence and extent of profitability of a specific
manufacturing operation or total operations. The term "cost data"
thus refers to information relating to one product or total operations
in terms of a single item of cost or profit or of total costs or profits.

A. RELEVANCE OF COST DATA TO PROOF OF SECTION 1 VIOLATIONS
Factually, we concern ourselves here with the situation where

competing sellers have sold, one or more "standardized" or "horn' 0-
geneous" products at uniform prices. The immediate question is
whether the product costs of the sellers during the period of time
involved will, under any circumstances, give rise to an inference
that the prices were the result of conspiracy. Because ordinarily
that question has most often arisen in the context of "standardized"
or "homogeneous.' products which are sold at uniform prices, we
concern ourselves here with that particular problem.3 The ultimate
issue to be resolved is whether such uniform prices are the result
of conspiracy among the sellers.

1. The Economic Bases for Uniform Prices

We start with the proposition that "a characteristic of a competitive
market is that the prices of identical products tend to be identical."
That is so because by definition the products of each seller are equally
acceptable to buyers therefore no seller can charge informed buyers
higher prices than his competitors, and his competitors will be forced
to meet any lower price which he might offer. In the words of
Simon N. Whitney, Chief Economist and Director of the Bureau of
Economics of the Federal Trade Commission:

64. . Sheer self-interest of each seller acting independently can create
price uniformity, since each knows that if he charges more than the others
his sales will drop toward zero, and if he charges less than his rivals they

3 The history of antitrust litigation discloses that the issue of price conspiracy
involving non-hdmogeneous products has seldom been before the courts and
that there has been no discussion of the relevancy of cost data in such a case.
Accordingly, this paper does not attempt to discuss that question.

4 Stocking, The Rule of Reason, Workable Competition, and Monopoly, 64
Yale L. J. 1107, 1141 (1955). See also Sugar Institute, Inc. v. United
States, 297. U. S. 553, 600 (1936) ; Cement Mfgr's. As/n. v. United States,
268 U. S. 588, 605 (1925) ; Maple Flooring Mfgr's. As/n. v. United States,
268 U. S. 563, 582 (1925) ; Pevely Dairy Co. v. United States, 178 F. 2d 363
(8th Cir. 1949), cert. denied, 399 U. S. 942 (1950) ; United States v. Nat'!
Malleable & Steel Castings Co., 1957 Trade Cases, para. 68,890 (N. D. Ohio
1957), aff'd. per curiam, 358 U. S. 38 (1958) ; United States v. Standard Oil Co.
of New Jersey, 47 F. 2d 288, 316 (E. D. Mo. 1931).
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will be forced to meet his price. Uniformity will be restored, but at a less
profitable level for all."5

The validity of this fundamental economic fact was recognized in
the Report of the Attorney General's National Committee To Study
the Antitrust Laws (1955), as follows:

"In the sale of basic homogenous commodities, informed buyers will never
pay more to one seller than to his rival for identical and standardized goods;
some tendency toward price uniformity is hence inevitable, and may equally
indicate effective competition and successful collusion" (pp. 215-216).

Thus, assuming conditions of adequate supply and rapid commu-
nications among informed buyers, no seller of a homogeneous or stand-
ardized product is likely to reduce his price unless he believes that he
stands to gain more than a temporary advantage. That is true
because the seller realizes that, because of the standardized nature of
the product, all other competitors must either meet his price or lose
business to him. The seller, therefore, necessarily assumes that his
lower price will be met almost instantly and accordingly, unless a
temporary gain is acceptable to him, will not reduce his price. Indeed,
the seller necessarily realizes that his price cut can also reduce the
profit for all in the industry with no long-range advantage accruing
to any member.

The point is expressed in Kaplan, Big Enterprise in a Competitive
System 167 (1954), as follows:

a. . . With price policy in big business typically directed toward the
longer-term considerations of standard costs, average return on investment,
and continuing growth, we should expect infrequency of price adjustments
to short run fluctuations in demand or costs. Any large sorties from the
general market price would be carefully weighed against their potential as
well as present consequences. The members of an industry with a few
giant competitors, can be expected to have almost instant knowledge of
what the other members are doing. Each has resources to match the other's
price or merchandising tactics. A selling advantage created by price alone
is destined to be short-lived if it is to be merely at the expense of other
large competitors. . . . But to supplant large-scale competition by extended
price war involves great cost and the hazard of mutual injury without
changing the relative market positions. Accordingly, the big corporation
will as a rule move ahead on the price front only as it sees the chance of
holding the new position."

See Atey. Gen. Nat'l Comm. Antitrust Rep. 331-332 (1955).e

5 II Whitney, Anti-Trust Policies, p. 417 (1958). In other words, where
products are interchangeable, cross-elasticity of demand is high and uniformity
of price is to be expected under competitive conditions. "In many respects,
cross-elasticity of demand is the most important concept in practical pricing.
Where cross-elasticity is high, price parity becomes a virtual necessity. If a
firm's price is much above its competitors', it cannot get access to the market,
and attempts to set prices substantially below competitive parity lead to reduc-
tions.in competitors' prices. Under such circumstances, substantial uniformity
of price is to be expected and market share is largely determined by non-price
competition—distribution facilities, promotional efforts, and secret concessions."
Dean, Dot-I-mutation of Pricing Policy Under Competitive Conditions, in
American Management Association, Marketing Series No 75, p. 15, 22 (1949).

6 See also Beckman-Maynard-Davidson, Principles of Marketing 663 (6th
ed. 1957) ; Rostow, A National Policy for the Oil Industry 12-13 (1948).
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It is therefore apparent that price uniformity in the case of homo-
geneous or standardized products may be directly equated with the
economic forces which stem from the standardized nature of the prod-
uct itself. Moreover, a seller of a standardized product having a cost
advantage over his competitors is confronted, along with his compet-
itors, with the identical economic forces which give rise to the uni-
form price behavior of such a product. Thus, even though he may
consider reducing his price to utilize the advantage of his lower cost,
he knows at the outset that competing sellers have no economic
alternative except to meet his price reduction in order to continue in
business.

It would necessarily follow that the seller of a standardized prod-
uct in a competitive market sets his prices in accordance with the
market and not in accordance with his own actual costs. This is
true not only as a matter of economic theory but as a matter of actual
practice. It has been found that:

4% • • Actual costs appear to have little influence on the current structure
of prices. Even in companies where the most detailed cost data are available
to pricing officials, the typical practice is to base prices on 'standard cost'
at some long-run 'normal' output rate. Of course, standard costs will reflect
actual cost changes over time, but at any given time, and over the short
period of price theory, prices will not bear any necessary or direct relation-
ship to actual, full, direct, or incremental costs in any meaningful sense."
Lanzillotti, Pricing Objectives in Large Companies: Reply, XLIX Am.
Econ. Rev. 679, 685, n. 9.7

The Subcommittee would point out that in reaching the foregoing
conclusions respecting the economic bases for price uniformity, the
Subcommittee has predicated its statements on the presence of three
factors:

(1) that the product is standardized or homogeneous;

(2) that there is rapid communication among informed and price-
conscious buyers; and

(3) that supply is not inordinately unequal to demand during most
or all of the period in question.

To be sure, costs do have a long-range indirect effect on price because the
cost-price relationship operates to adjust supply to demand. Bolding, Economic
Analysis 93 (1941). However, from this indirect relationship of cost to price
it cannot be deduced that at any given time differing prices will result from
differing costs in the case of homogeneous products. The 'relative unimportance
of even principal items of cost in pricing on the short range is evidenced by the
findings in Minneapolis-Honeywell Reg, Co. v. FTC, 191 F. 2d 786, 790-91
(7th Cir. 1951), Petition for cert. dismissed, 344 U. S. 206 (1952), in which the
evidence showed that some manufacturers who purchased temperature controls
(a major item of cost) at high prices charged .low prices for completed oil
burners and some manufacturers paying low prices for temperature conttols
often charged their customers high prices for the completed product.
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Moreover, if the industry adhered to a particular uniform price over
a substantial period of time which involved marked changes in supply
and demand, such "sticky" price behavior might constitute a fact
from which a jury could infer conspiracy.

2. Theories Urged in Support of Relevancy of Cost Data to Proof
of Price Conspiracy

The fact that price uniformity may stem from economic forces
need not of itself foreclose the possibility that such uniformity resulted
from collusion. In moving for the production of cost data in the
Eli Lilly case, the Government proposed to show that defendants'
"unusually high profits" on vaccine sales and the disparate costs
involved, when considered with testimony of defendants' officials as
to how vaccine prices were set and other circumstantial evidence,8
would support the inference that defendants' prices were fixed by
agreement. In opposition, defendants urged that cost data could not
support an inference of conspiracy to fix prices for the reasons out-
lined in the preceding section of this report, namely, that, assuming
rapid communication among informed buyers, prices for a standard-
ized or homogeneous product would tend to be uniform and at a
level resulting from market forces rather than the defendants' costs.

The court, specifically noting that the Government did not contend
that cost data provided the "only yardstick by which the issue of this
case is to be decided," held that the cost data demanded were relevant
to the Government's proof.8 24 F. R. D. at 291. Further, the court
held that the "potential probative value of the cost documents" (id. at
293, cf. id. at 294) required it to overrule defendants' objections to
production: (1) that costs were trade secrets; (2) that admission

of cost data into evidence would delay and complicate the trial; (3)
that cost data would confuse the jury and prejudice defendants
because of profits on sales of vaccine; and (4) that defendants' costs
could not be accurately determined or compared.

Against that background, we consider the theories urged by the
Government in the Eli Lilly case in support of a contention that the
actual costs of the standardized products in question can give rise to

8 The other evidence relied upon by the Government related to defendants'
extremely rigid vertical price maintenance, knowledge by three defendants of
the original list price to be set for the vaccine prior to public announcement
thereof, defendants' different prices for polio vaccine to customers other than
domestic public authorities, and defendants' refusal to give quantity or other
discounts or to quote any price other than a delivered price to domestic pur-
chasers.

At the close of the Government's case, the court granted defendants' motions
for directed verdicts of acquittal, 1959 Trade Cases, para. 69,536 (D. N. J. 1959).
The court did not expressly consider or rely upon the probative value of what
cost data were introduced in evidence.
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an inference that uniform prices were conspiratorial." It is to be
noted that the court did not expressly state which, if any, of these
theories it was adopting.

a. The theory that disparate costs can be considered as some
evidence from which to infer that price uniformity resulted
from conspiracy

In the Eli Lilly case the Government contended that disparate
costs could be considered as some evidence from which to infer that
price uniformity resulted from conspiracy. One of its arguments
proceeded thus: Pevely Dairy Co. v. United States, 178 F. 2d 363
(8th Cir. 1949), cert. denied, 339 U. S. 942 (1950), held that one
of the factors supporting the conclusion that uniform prices of milk
were not conspiratorial was the uniformity of defendants' costs; inas-
much as uniform costs were held in Pevely to support the inference
that uniform prices were not conspiratorial, then disparate costs would
give rise to an inference that uniform prices were conspiratorial."

It seems clear that the Pevely Dairy case does not stand for the
latter proposition. Indeed, there is nothing in theory or in fact which
supports the assumption that the costs of sellers of homogeneous
products will be identical. Thus, the Attorney General's Committee
Report recognizes that disparate costs and uniform prices are to be
expected under conditions of effective competition:

"Effective competition is therefore compatible either with meeting (or
matching) the prices of rivals, or with undercutting them. Furthermore,
prices uniform as among the respective sellers may under the pressure of
falling demand give way to a period of undercutting, after which price
again settles down to uniformity at a lower level. Hence these are not
two mutually exclusive patterns, and Price uniformity as of any given short
Period is not significant, even when the costs of various sellers are widely
different from one another" (emphasis added).12

10 So-called "administered prices" have recently evoked considerable con-
troversy. See Austern, Administered Pricing: Economic and Legal Issues, in
Administered Prices and the Antitrust Laws, The Conference Recorder 45
(1958). It has been stated that an administered price is a "price publicly
announced by the unilateral action of the seller" and that "Most prices are
administered, and in this country retail prices are almost universally adminis-
tered." Adelman, What Is "Administered Pricing"?, The Conference Recorder,
supra, p. 19. The term "administered price" was originated by Dr. Gardiner C.
Means in 1935. The term as used by Dr. Mans and others is consistent with
competition and therefore does not have any antitrust significance. See Dr.
Means' testimony in Hearing Before the Subcommittee on Antitrust and
Monopoly of the Senate Committee on the Judiciary, Part I, 85th Cong., 1st
Sess., at 85, 92 (1957) ; Wilcox, Competition and Monopoly in American Indus-
try, T. N. E. C. Monograph No. 21, p. 121-132 (1941).

11 See the Memorandum (Mar. 11, 1959) and Reply Memorandum (Apr. 3,
1959) of the United States, filed in United States V. Eli Lilly, in support of its
motion under Rule 17(c) of the Federal Rules of Criminal Procedure for pro-
duction of documentary evidence prior to trial.

12 Att'y Gen. Nat'l Comm. Antitrust Rep. 332 (1955).
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Because "it is elementary. . . that conspiracies are seldom capable
of proof by direct testimony and may be inferred from the things
actually done . . .,"" it has been urged that cost data may be offered
in Section 1 cases as circumstantial evidence of an agreement or con-
spiracy where complicated pricing systems for the sale of homogene-
ous products are uniformly adopted throughout an industry without
relation to costs:

Adoption of such a complicated pricing system involving, inter
alia, transportation costs, in FTC v. Cement Institute, 333 U. S. 683
(1948), was noted by the Supreme Court in its discussion of the facts:

". . . And all sellers quote identical delivered prices in any given locality
regardless of their different costs of production and their different freight
expenses. Thus the multiple and single systems function in the same
general manner and produce the same consequence—identity of prices and
diversity of net returns" /d. at 699.

Among the many factors considered by the Court in drawing the
inference that a conspiracy existed were boycotts, disciplinary action
against industry recalcitrants, and the fact that the Institute prepared
and distributed, and its members used, "freight rate books which
provided respondents with similar figures to use as actual or 'phantom'
freight factors, thus guaranteeing that their delivered prices . . . would
be identical on all sales. . . ." Id. at 710. See also id. at 716.

Evidence of disparate costs among the repondents was considered
in United States Maltsters Ass'n v. FTC, 152 F. 2d 161 (7th Cir.
1945). Upon appeal from the cease and desist order entered against
the respondents, the court had before it Commission findings to the
effect that the respondents were members of a trade association having
a statistical and price reporting program-; that all price changes had
been instantly announced and met by all maltsters ; and that the
respondents had maintained a uniform delivered pricing system not-
withstanding considerable variation in respondents' raw material, pro-
duction, and transportation costs. Although respondents contended
that malt was a homogeneous product and that the price would natu-
rally tend to be uniform, the court affirmed the Commission's order.

In neither Cement Institute nor Malt sters was the finding of con-
spiracy expressly predicated upon the disparate costs of defendants
having uniform selling prices resulting from complicated pricing sys-
tems. In both of those cases, however, evidence of differing costs
among the defendants having uniform prices was admitted in support
of a charge that the pricing systems were adopted and maintained
pursuant to conspiracy.

13 Eastern Retail Lumber Dealers Ass'n v. United States, 234 U. S. 600,
612 (1914).
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b. The theory that disparate costs are relevant to negative a
possible defense that price uniformity resulted in part from
identical costs

In Pevely Dairy Co. v. United States, supra, the Court of Appeals
reversed price conspiracy convictions on the ground that uniform
prices and price changes in the face of almost identical costs and cost
changes were consistent with innocence. 178 F. 2d at 371. The undis-
puted evidence showed that the defendants regularly and carefully
evaluated the economic factors bearing upon costs and that each price
change followed a uniform change in costs. There was no direct proof
of any price-fixing agreement, and mere identity of price under those
circumstances was held not to warrant giving the case to the jury.
Moreover, in light of defendants' denial of agreement, notwithstanding
direct evidence of meetings and price discussions among defendants,
promptly followed by uniform price changes, judgments upon a jury's
verdict of guilty were recently reversed because the trial court refused
to admit defendants' proffered evidence of "similarity of costs, opera-
tions, marketing procedures, and other economic factors affecting price
changes, alleged to be common to all." Continental Baking Co. v.
United States, 1960 Trade Cases, para. 69,772 at p. 77,040 (6th Cir.
1960).

In the Eli Lilly Case, supra, the Government argued that, since its
case would be one of circumstantial evidence, it had to show disparate
costs "to eliminate the reasonable hypothesis of innocence that uniform
prices were the result of uniform costs." 24 F. R. D. at 289. This con-
tention was based on the holding in Pevely that uniform costs and cost
changes were factors which could explain uniform prices. The defend-
ants urged that the Government was in fact anticipating a possible
defense."

Uniform costs of a homogeneous product do not prove that uni-
form prices over a period of time were not the result of a conspiracy.
That is not to say that substantial and generally identifiable cost
changes common to all sellers of a homogeneous product may not
occasion and be the reason for uniform price changes. It was this
type of evidence that was offered by the defendants in the Pevely
Dairy case.

It should be noted that only changes in general, identifiable costs
become relevant in this situation; it is not the absolute cost of the

14 Plaintiffs in civil cases, whether the Government or private persons, may
take advantage of discovery procedures to ascertain whether defendants intend
to rely upon costs in explaining their reasons for setting and changing the
prices which they have charged. The results of such discovery would in turn
at least tentatively set the bounds of relevance. No plaintiff should be permitted
to inject the issue into a case on the basis of an assertion that defendants might
possibly rely on costs as part of their defense.
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product which is involved. Moreover, evidence of cost changes has
relevance to the extent that such changes influenced the price makers'
decisions.i5 It would appear, therefore, that no adverse inference
should be drawn from the fact that a price maker was not primarily
motivated by changes in costs; this follows from the facts referred to
at the outset of this section, i.e., that competitive pricing of a homo-
geneous product is based on the market and not on specific costs.

c. The theory that a high profit margin between the cost of the
product and its selling price gives rise to an inference that
the price uniformity resulted from conspiracy.

The Government in Eli Lilly initially urged that costs were rele-
vant to show "unusually high profit margins" from which it was
asserted that an inference could be drawn that price uniformity
resulted from conspiracy.'6 Although the Government later with-
drew this contention, Judge Forman nevertheless took occasion to
point out that "the irrelevance of profits alone in this case will be a
matter for instruction by the court." 24 F. R. D. at 293. See also id.
at 297. We know of no case which has intimated to the contrary.

It is recognized that acts lawful in themselves may become unlaw-
ful when performed in conjunction with other acts and may be con-
sidered together with such other acts as evidence of conspiracy. The
second Tobacco case provides such an example. The Supreme Court
opinion, American Tobacco Co. v. United States, 328 U. S. 781
(1946), dealt only with an interpretation under the monopolization
charge. The evidence that over a period of time defendants had
increased their selling prices in the face of a dramatic decline in all
costs was held to establish that the defendant conspirators had mon-
opoly power over pricer' and exercised that power to monopolize.
But it appears that the lower courts may have considered the result-
ing high profits realized by the defendants as evidence supporting
a finding of conspiracy under Section 1 as well as Section 2. Amer-
ican Tobacco Co. v. United States, 147 F. 2d 93, 104 (6th Cir.
1944).

Likewise, in United States v. Sugar Institute, 15 F. Supp. 817
(S. D. N. Y. 1934), the court considered charges that the activities

15 In a conspiracy case, evidence concerning the factors which a price maker
states that he relied upon is admissible on the issue of whether he acted inde-
pendently in arriving at his decision. See United States v. Eli Lilly & Co.,
supra, 24 F. R. 11 at 293-294. Evidence that a price maker considered changes
in his costs may indicate that he acted independently of other sellers. But the
fact that changes in costs, among other factors, are considered by the price
maker does not indicate that there is any fixed or determinable relationship
between prices and costs. See also United States v. Arkansas Fuel Oil Corp.,
1960 Trade Cases, para. 69,619 (N. D. Okla. 1960).

16 24 F. R. D. at 289.
• 17 Again only over-all and long-range cost and profit trends were involved.
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of an association of sugar producers and sellers restrained competi-
tion. The court found that the operation of the Institute restrained
trade and tended toward the establishment by agreement of uniform
and non-competitive prices. Cost data introduced by the defendants
to show no increase in profits in fact demonstrated the contrary and
were relied upon by the court, together with other evidence, to show
concerted action of the sugar producers and as well the "unreason-
ableness" of the restraint.

44. . . the evidence shows that prices for refined as compared with rawsi
have been maintained at levels which tend to negate the prevalence of free
competition, and to support the inference of concerted action, with the effect
. . . of the rise in margins and profits". Id. at 889.

The court also noted that the identical freight rates charged by pro-
ducers had no reasonable relation to the actual cost of the service
performed by the producers. Id. at 903.

On review, the Supreme Court affirmed and, in the course of its
opinion, considered the cost data. Sugar Institute v. United States,
297 U. S. 533 (1936). Operation of the Institute's price plan, the
Court noted, "tended . . . toward maintenance of price levels
relatively high as compared with raws," and when viewed in con-
nection with the restrictions embodied in the Institute's plan on pric-
ing by the various producers, supported the finding that the Sherman
Act had been violated. Id. at 583.

Those cases considertd high profits resulting from high price
levels in the face of sharply declining costs along with other factors
as evidence which would support a finding of conspiracy. Because
the relevance of profits as such has been raised in relatively few cases
and because, as has often been stated, each antitrust case is sift
generis,18 we do not attempt in this report to outline the various types
of cases in which evidence of profits—whether high or low—, together
with other types of evidence, may be found to be relevant to the
issue of conspiracy.19 .We do emphasize, however, that evidence of
the mere percentage of profit, without more, is meaningless."

19 Sugar Institute, Inc. v. United States, 297 U. S. 553, 600 (1936) ;
Appalachian Coals, Inc. V. United States, 288 U. S. 344, 360-61 (1933) ; Nat'l
Ass'n of Window Glass Mfgrs. v. United States, 263 U. S. 403, 411-12 (1923) ;
U. S. v. Morgan, 118 F. Supp. 621, 688 (S. D. N. Y. 1953) ; Procedure in
Anti-Trust and Other Protracted Cases, 13 F. R. D. 62, 65 (1951).

19 Inquiries directed solely to profit margins might be subject to the same
objection which applies to the "reasonableness" of price levels. In United States
v. Trenton Potteries, 273 U. S. 392, 398 (1927), the Supreme Court concluded:

44. . . in the absence of express legislation requiring it, we should hesitate
to adopt a construction- making the difference between legal and illegal
conduct in the field of business relations depend upon so uncertain a test
as whether prices are reasonable—a determination which can be satisfac-
torily made only after a complete survey of our economic organization and a
choice between rival philosophies."
See also United States v. Socony- Vacuum Oil Co., 310 U. S. 150, 229 (1940).
20,See United States v. E. I. du Pont de Nemours, 351 U. S. 377, 404 (1956).
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B. RELEVANCE OF COST DATA TO PROOF OF SECTION 2 VIOLATIONS

Section 2 of the Sherman Act establishes the following offenses:
(1) to monopolize; (2) to attempt to monopolize; and (3) to com-
bine or (4) to conspire with any other person to monopolize any part
of the trade or commerce among the several states, or with foreign
nations. The offense of monopolization consists of two elements, the
existence of power "to raise prices or to exclude competition when it
is desired to do so"21 coupled with "the purpose or intent to exercise
that power."22 The requisite intent for this purpose is not a "specific"
intent to monopolize, but rather a conclusion based on how the monop-
oly power was acquired, maintained or used. "Deliberateness" is the
characteristic of the intent required for proof of monopolization23 and
may be shown by proof that a single seller or a group of sellers drove
competitors out of business, Standard Oil of New Jersey v. United
States, 221 U. S. 1 (1911), or combined or conspired with competi-
tors, American Tobacco Co. v. United States, supra; United States v.
Paramount Pictures, Inc., 334 U. S. 131 (1948), or maintained
policies intended to discourage, impede or prevent the rise of new
competitors, United States v. Aluminum Co. of America, 148 F. 2d
416, 430, 431 (2d Cir. 1945) ; United States v. United Shoe Machin-
ery Corp., 110 F. Supp. 295, 344-45 (D. Mass. 1953), aff'd per
curiam, 347 U. S. 521 (1954) ; United States v. Pullman Co., 50 F.
Supp. 123 (E. D. Pa. 1943), 64 F. Supp. 108 (E. D. Pa. 1946), aff'd
Per curiam, 330 U. S. 806 (1947). Courts have held cost data to be
relevant to the proof of both elements, the existence of "power" and
of "deliberateness" in acquiring, maintaining or using such power.

1. Relevance of Cost Data to Proof of Power to Raise Prices or to
Exclude Competition

In both United States v. Aluminum Co. of America, supra, and
United States v. E. I. du Pont, 351 U. S. 377 (1952), the relevance
of cost data to proof of the existence of monopoly power was demon-
strated." In both cases, determination of a "relevant market" in
which monopoly power was alleged to exist was at issue ;25 stated

21 American Tobacco Co. v. United States, 328 U. S. 781, 811 (1946).
22 United States v. Griffith, 334 U. S. 100, 107 (1948) ; American Tobacco

Co. v. United States, supra, at 809.
23 Atey. Gen. Nat'l Comm. Antitrust Rep. 56 (1955).
24 Cf. also, generally, Att'y Gen. Nat'l Comm. Antitrust Rep., supra, at 50.

The report notes that while profit is not itself determinative of monopoly power,
evidence as to profits and prices is usually admitted as relevant to establish
power over price or over entry of competitors.

23 Establishing a "relevant market" and a "line of commerce" are important
ialso n Clayton Act § 7 cases. Thus, cost data have been introduced by both

plaintiffs and defendants as relevant to showing the area of effective competition.
United States v. Bethlehem Steel Co., 168 F. Supp. 576 (S. D. N. Y. 1958) ;
American Crystal Sugar Co., v. Cuban-American Sugar Co., 152 F. -Supp. 387
(Se D. N. Y. 1957), aff'd, 259 F. 2d 524 (2d Cir. 1958).
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another way, the existence of monopoly power was in both cases
analyzed in terms of whether the availability of products which could
be substituted for that allegedly monopolized prevented the exercise
of monopoly power.26

In Alcoa, supra, defendants urged that imported aluminum pre-
vented Alcoa from exercising monopoly power over domestic alumi-
num. Judge Learned Hand rejected that position, stating:

"[S]ubstitutes are available for almost all commodities, and to raise the
price enough is to evoke them . . . [W]ithin the limits afforded by the
tariff and the cost of transportation, 'Alcoa' was free to raise its prices as
it chose. . . ." 148 F. 2d at 426.

Thus, Alcoa's power over price, and as a consequence over the entry
of competitors, was limited by its costs, relative to the costs of poten-
tial rivals.

In United States v. Corn Products Refining Co., 234 Fed. 964,
975-76 (S. D. N. Y. 1916), Judge Hand pointed out in detail the
relevance of cost data to determine the existence of monopoly power
over sale of a product and whether the availability of substitute
products prevents the exercise of monopoly power. Judge Hand
indicated that substitute products may be disregarded, even if indis-
tinguishable in character, use or consumer preference whenever their
cost of production substantially exceeds that of the product allegedly
monopolized; further, inclusion of physically distinguishable substi-
tutes depends on comparative consumer preference and comparative
costs of production."

In the du Pont case, supra, there were no comparative cost data
before the court and the relevant product market was determined
without reference to such data. The Supreme Court there stated the
determinants of the relevant product market, as follows:

"The 'market' which one must study to determine when a producer has
monopoly power will vary with the part of commerce under consideration.
The tests are constant. That market is composed of products that have
reasonable interchangeability for the purposes for which they are produced
—price, use and qualities considered. While the application of the tests
remains uncertain, it seems to us that du Pont should not be found to
monopolize cellophane when that product has the competition and inter-
changeability with other wrappings that this record shows." 351 U. S. at 404.

26 Determination of the "relevant market," and of the existence of "monopoly
power" may be one procedure, for if an alleged monopolist has, in fact, monopoly
power over "x" product—can affect the general market price or exclude com-
petitors—there are no interchangeable products for "x" product. If there is
a broad relevant market, and other products alter an alleged monopolist's power
over "x" product, he may have no monopoly power over that product

27 For a more extended analysis of Corn Products, a combination and
conspiracy to monopolize case, particularly in regard to the test applied in the
Cellophane Case, 351 U. S. 377 (1952), see Turner, The Cellophane Case,
70 Hari". L. Rev. 288 (1956).
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Turning to a consideration of the existence of monopoly power—
the Supreme Court in du Pont held that the facts developed in that
record did not support the existence of monopoly power over the
relevant market, i.e., flexible packaging materials. Faced with a
defense showing of functional interchangeability between cellophane
and other flexible packaging materials, in what the Court found to
be a price-conscious market, the majority found that evidence of
du Pont's high profits and increases in rate of return did not establish
the existence in du Pont of monopoly power. The Court stated:

". . . Nor can we say that du Pont's profits, while liberal (according to
the Government 15.9% net after taxes on the 1937-1947 average), demon-
strate .the existence of a monopoly without proof of lack or comparable
profits during those years in other prosperous industries. Cellophane was
a leader, over 17%, in the flexible packaging materials market. There is
no showing that du Pont's return was greater or less than that of other
producers of flexible packaging materials." 351 U. S. at 404.

Under the circumstance of the du Pont case, comparative cost
data were not merely relevant to the proof of monopoly power, but
critical. It has been suggested that once evidence of substitutability

of products is introduced into evidence by defendants, "the Court
[in duPont] clearly puts on the Government the burden of introducing

comparative cost and profit data sufficient to establish the power to

exclude competition when it is desired to do so."28 However, the

showing of the existence in the alleged monopolist Of monopoly power

by means of comparative costs and profits of producers .of so-called

"reasonably interchangeable" products has been strongly criticized,2°

as requiring an impossibly difficult economic investigation.

2. Relevance of Cost Data to Proof of Deliberateness of Monop-
olization
American Tobacco Co. v. United States, 328 U. S. 781 (1946),

provides a similarly plain illustration of cost data relevance to proof
of power over price, and, as well, recognizes cost data relevance
to proof of the requisite intent or purpose to exercise monopoly
iaakver. The Big Three Tobacco Companies were convicted of vio-
lating both Sections 1 and 2 of the Sherman Act.3° The Supreme

28 Turner, op. cit. supra, at 303.
29 Stocking, Economic Change and the Sherman Act: Some Reflections .on

"Workable Competition", 44 Va. L. R. 537, 570 (1958). Professor Stocking
states that "In the hands of experts supplied with detailed data on cost changes,
price, and shifts in demand, the concept [of reasonable interchangeability]
should prove useful in determining the extent to which substitute products can
prevent the exploitation of consumers by would-be monopolists. In the hands
of judges in antitrust cases the concept is probably not of much use."

30The lower court had found violations by the three companies in. four
counts under Sections 1 and 2 of the Sherman Act, only the Section 2 conviction
of which was reviewed by the Supreme Court. The lower court, it should be
noted, in its discussion of the evidence upon which the convictions were based
expressly referred to the lack of any relationship between defendants' uniform
prices and discounts and their respective costs. American Tobacco Co. v. United
States. 147 F. 2d 93. 103 (6th Cir. 1944).
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Court limited its review of the convictions to whether the offense
of monopolization required a showing of actual exclusion of com-
petitors. The Court held that proof of a conspiracy was sufficient
to show the intent necessary under the statute. That intent, plus
proof of the existence only—not exercise—of monopoly power,
sufficed to show a violation of Section 2 of the Sherman Act.

In its discussion of the facts which proved the existence of
monopoly power, the Court specifically noted relevant cost data. At
a time during the depression when the tobacco companies incurred
their lowest costs for purchased leaf tobacco, their prices for cig-
arettes were uniformly raised and the companies achieved record
profits. Those basic cost-profit data,31 together with other facts, e. g.,
manipulation by the Big Three of their prices in reaction to the
challenge of the 1W brands of cigarettes, were the foundation of
circumstantial evidence upon which the finding of violation was
made.

3. Relevance of Cost Data to Other Section 2 Offenses

A specific "intent" to accomplish an unlawful result is required for
proof of the other three offenses under Section 2, attempt to monop-
olize and combination or conspiracy to monopolize, although no
showing is necessary that monopoly power was in fact achieved. Cost
data as discussed above with regard to American Tobacco are relevant
to proof of the specific "intent" required for these violations of
Section 2.

In determining intent, the relevant cost data would be those used
in the ordinary course of business by the alleged monopolist or
would-be monopolizer, that is, what he thought his costs were rather
than his actual costs. Similarly, to the extent that cost data are rele-
vant in Section 1 cases, they are again those costs used by the alleged
conspirators, whether or not actual costs. On the other hand, pri-
marily actual costs would appear to be relevant to determine whether
an alleged monopolist had power over price and the power to exclude
competitors.32

31The record contained comparative annual unit costs for the defendants
and detailed information on profits. See also in the Court of Appeals opinion
the reference to admission into evidence of the amounts of bonuses paid to
officials of the three companies. 147 F. 2d at p. 118.
=When the issues require proof of actual costs, there may be many problems

relating to competency, e.g., the accuracy of a defendant's accounting system
to determine actual costs, the allocation of joint costs, and the comparison of
cost data of different companies having non-uniform accounting systems. On
this general subject, see Advisory Committee on Cost Justification Report to
the Federal Trade Commission; Hogan, Difficulties in the Determination of Unit
Costs of Production, 37 U. Det. L. J. 121 (1959). In proving actual costs or
profits, the prosecution would be entitled to rely upon the cost accounting system
in use by the company whose costs are in issue and the results obtained there-
from. The burden of coming forward with evidence to explain or qualify the
results of such system would then shift to the defense.
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Although Judge Hand in the Aluminum case, supra, held that

Alcoa was guilty of monopolization, he specifically ruled on and

noted the necessity for relief from predatory conduct alleged by

plaintiff in connection with the charged conspiracy to monopolize.

Basing a factual discussion of one such predatory practice on cost

data in the record, the court held that the so-called "price squeeze,"

Alcoa's practice of selling fabricated sheet aluminum at a very low

margin of profit over the basic cost of aluminum ingot, thus making

it unprofitable for other fabricators to sell certain forms of fabricated

sheet in competition with Alcoa, was unreasonable and would be
enjoined. 148 F. 2d at 436-438. Cost data, it is readily seen, were

essential to the showing of the "price squeeze".

In Corn Products, supra, the Government alleged a combination

and conspiracy to monopolize and presented cost data evidence in sup-

port of charges that defendants had, among other things, conducted

a "low-price" campaign designed to drive its competitors out of busi-

ness and exclude potential competitors from entering.33 Cost data

were introduced to show that Corn Products' prices were systemat-
ically lowered on competitive products so as to be practically profitless,

the company meanwhile maintaining its profit on non-competitive

specialty products. The cost data showed that various items, specifi-

cally syrup and glucose, were actually sold below cost for significant

periods of time. The court discussed cost data in detail, the below-

cost selling and small margin of profit which defendant maintained,

and held that those factors supported a finding that defendants
intended thereby to drive out weaker competitors and thus monopo-

lize the field.

Similarly, in United States v. New York Great A. & P. Tea Co.,
67 F. Supp. 626 (E. D. Ill. 1946), aff'd, 173 F. 2d 79 (7th Cir.
1949), the District Court discussed cost data in detail and relied on
them heavily in finding that A. & P. had exercised its market influence
with intent to obtain an unfair competitive advantage of preferential
terms on merchandise it purchased, and that A. & P. had sold below
cost, operating some stores at a loss for periods of years." Those
facts, combined with other evidence, supported the findings that Sec-
tions 1 and 2 of the Sherman Act had been violated.

On appeal the Court of Appeals stated that the issue before it was
'whether there is substantial evidence to show a conspiracy by the
defendants to restrain and monopolize trade in commerce in food and
food products by controlling the terms and conditions upon which the
defendants and their competitors might do business and by oppress-
ing competitors through the abuse of defendants' mass buying and

83 Cost data were also discussed, as above noted, with regard to relevant
market and monopoly power over price.

34 united States V. N. Y. Great A. er P., 67 F. Supp. at 645-680.

92394 0 - 63 - 11
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selling power."35 In finding that a showing of violation had been
made, the appellate court also noted as relevant evidence the cost
data supporting a finding of •unlawful below-cost selling and other
preferential discount and allowance practices mentioned above."

III. DEFENSES TO PRODUCTION AND ADMISSION OF
RELEVANT COST DATA

A decision on relevancy may not be determinative of the questions
of whether cost data should be produced for inspection prior to trial
or admitted in evidence at trial. In particular cases where defendants
can show that pre-trial production or at-trial admission will result in
prejudice to their rights, create unnecessary burdens or unduly pro-
long and complicate the trial, the court may be required to balance the
materiality of cost data against the burdens or prejudice arising from
its production or introduction into evidence. Whether such balancing
of values is involved in deciding relevancy or is solely a question of
materiality makes little difference. However, it is characterized, such
balancing of values is required in deciding whether pre-trial production
shall be ordered or at-trial introduction of cost data shall be permitted
in those cases where the defendants can show prejudice. Accord-
ingly, we turn to the elements of burden and prejudice which may
frequently be asserted by defendants as defenses to production or
admission of cost data.

In many cases, any prejudice which might result from pre-trial
production may be substantially eliminated by appropriate protective
orders. Therefore, we discuss below techniques which may be
employed to minimize any prejudice arising from production or
admission of cost data. We shall also consider methods of easing the
burdens on the parties and the court occasioned by production of cost
data or its subsequent use at trial.

A. COST DATA ARE CLOSELY GUARDED TRADE SECRETS

First among the considerations of burden and prejudice is the
undeniable proposition that any competitive enterprise must treat its
cost data as highly confidential. The most common reasons for which
companies treat their cost data as trade secrets will be considered
under two broad topic headings. In doing so, we recognize that in
individual cases there also may be reasons peculiar to particular
defendants for opposing the disclosure of cost data on the grounds of
confidentiality.

35 United States V. A. & P.,173 F. 2d 79, 82 (7th Cir. 1949).
36 United States v. A. & P., 173 F. 2d at 88. Both courts, it should be noted,

recognized that the fact of below-cost selling, alone, was not determinative of
violation, but related to other facts did show the existence and intent of
monopolistic action.
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1. POSSIBLE ADVANTAGE TO _COMPETITORS

In most, if not all, competitive situations a producer might gain
considerable advantage from learning a competitor's costs. Having
such information obviously would aid pricing and marketing strategy.
For example, in an industry with a relatively small number of firms
which produce a homogeneous product, the producer with the lowest
costs may find it possible and desirable to reduce prices in an effort
to force a competitor out of the market. Or, conversely, disclosure of
cost data could .promote a "consciously parallel" price increase; the
low cost producer might find it possible upon learning its competi-
tors' costs to raise prices, secure in the knowledge that its competitors
would willingly follow its lead.

In view of that possibility, the public may have an interest in pre-
venting competitors from becoming fully apprised, through their being
parties to a law suit, of each other's cost data and pricing policies.
Otherwise, ironically enough, such antitrust proceedings might con-
duce to an end which the antitrust laws are designed to prevent.

The danger to the businesses involved may go considerably beyond
the tendency, referred to above, of such disclosure of cost information
to produce uniformity of price. Information concerning competitors'
costs may provide a producer with invaluable information about the
productive efficiency of competitors, cost savings which might be
gained by employing competitors' productive techniques, and prices
paid by competitors for raw materials, labor and other elements of
cost. Furthermore, in industries where selling is conducted through
a distributor-dealer organization, disclosure of cost information could
damage a high cost producer (and, of course, no producer can be
certain that his costs are not the highest until he learns those of his
competitors). In such industries disclosure of costs might provide
lower cost competitors with information that could be used to disrupt
existing customer relationships.

2. Possible Injury to Corporate Good Will

The relationship between costs on the one hand and selling prices
on the other is frequently complex, particularly in industries where
there are large cost elements in research and development, advertising
and promotional costs. For that reason, it may be difficult, if not
impossible, for a company to explain to the uninformed public that
there is nothing unusual, unreasonable, illegal, or immoral in its pric-
ing policies. Because unexplained cost information may be misleading,
its dissemination may seriously and unjustly injure a company's public
relations. Conceivably, the damage to a manufacturer's reputation
resulting from the mere disclosure of cost data, without more, could
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be more substantial than damage resulting from an adverse judgment
in an antitrust proceeding.

More serious dangers may arise from threatened or actual dis-
closure of cost data in private antitrust actions, particularly in actions
between competitors.

B. LEGAL STATUS OF THE TRADE SECRET OBJECTION TO DISCLOSURE
OF COST DATA

Despite the prejudice which may result, the law is clearly estab-
lished that a party has no absolute right to refuse to disclose infor-
mation on the ground that trade secrets will be divulged. International
Nickel Co. v. Ford Motor Co., 15 F. R. D. 392 (S. D. N. Y. 1954) ;
Cities Service Oil Co. v. Celanese Corp. of America, 10 F. R. D. 458
(D. Del. 1950).

Court decisions concerning disclosure of confidential information
to an adversary litigant reveal differing evaluations of the factors
involved. In Hirshhorn v. Mine Safety Appliances Co., 8 F. R. D.
11, 22 (W. D. Pa. 1948), the court stated:

"Where the data is unnecessary to the final adjudication of the issues,
it should not be made available since serious prejudice might arise with
respect to a very important feature of a company's business data."

For this reason, courts sometimes assert that a strong showing of
relevance is required:

". . . in the absence of a strong showing of relevance a party will not
be requ;red to disclose confidential information." Zenith Radio Corp. v.
Radio Corp. of America, 106 F. Supp. 561, 565, n. 6 (D. Del. 1952).

Yet in the Zenith case, the basis of the decision not to require dis-
closure was that the confidential information was "not relevant at all.”
Ibid. Where confidential information was shown to be relevant, its
disclosure was compelled despite its potentially prejudicial effects.
Seff v. Gen'l Outdoor Advertising Co., 11 F. R. D. 597, 598 (N. D.
Ohio, 1951).

Although the fundamental principle seems to call for disclosure
of information divulging trade secrets as long as it is relevant to a
party's contentions, the extent to which disclosure will be compelled
in a particular case is within the court's discretion. Cities Service Co.
v. Celanese Corp. of America, 10 F. R. D. 458, 460 (D. Del. 1950).
Thus, in emphasizing that no absolute privilege exists against disclo-
sure of confidential cost data, it has been asserted:

44. . . But the courts at their discretion will protect such information from
disclosure where it appears that it is not sufficiently important in its bearing
on the issues in the case." Sandee Mfg. Co. V. Rohm & Haas Co., 2
Fed. Rules Serv. 2d 33.321, Case 1, p. 492 (N. D. Ill. 1959).
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While some general principles may be laid down, the factors control-

ling the court's discretion must be found in the facts of the particular

case. Wagner Mfg. Co. v. Cutler-Hammer, Inc., 10 F. R. D. 348

(S. D. Ohio 1950). In other words, each claim of confidentiality

must be evaluated in its own circumstances. Lever Bros. Co. v. Proc-

ter & Gamble Mfg. Co., 38 F. Supp. 680, 683 (D. Md. 1941).

One circumstance which may influence a court to require disclo-

sure of allegedly confidential cost data is that of the age of the docu-
ments sought. In the Eli Lilly case, Judge Forman observed that

the cost documents sought were designed for use during a period

which at the time of suit was 15/2 to 45/2 years past.

". . . In view of this circumstance it seems unlikely that the defendants
will sustain any appreciable loss of their trade secrets by virtue of the
disclosure of this material." United States v. Eli Lilly & Co., 24 F. R. D.
285, 292 (D. N. J. 1959).

C. PROLONGING AND COMPLICATING PRE-TRIAL DISCOVERY BY
REQUIRING PRODUCTION OF COST DATA

Requiring production of cost data obviously enlarges the scope
of pre-trial discovery. That is perhaps an inevitable consequence of
the strong trend towards full disclosure in litigation. A few years
ago Judge Yankwich pointed out:

"The old fear of allowing 'fishing expeditions' is disappearing from the
attitude of present day judges .... In cases of the type we are discussing,
complex cases, a generous attitude towards discovery has the most benefi-
cial result" Yankwich, Short Cuts in Long Cases, 13 F. R. D. 41, 50
(1951).

More recently, however, the Judicial Conference Study Group on
Procedure in Protracted Cases has, in its Handbook of Recommended
Procedures for the Trial of Protracted Cases 2-3 (February 1960
mimeograph), taken the following position.:

4‘. . . parties are entitled to broad discovery within such boundaries
["defined issues and the discovery rules"], and parties in a protracted case
should have no lesser rights in this respect than those in less complex cases.
But unbounded discovery, with attendant digressions at the trial into areas
of irrelevance and immateriality thus revealed, are in large part responsible
for undue protraction of many big cases. The necessity for controlling
discovery emphasizes the basic importance of the prior step—definition of
the issues."

The Handbook, supra, pp. 23-30, recommends definition of the
issues through pre-trial conferences held shortly after the filing of
all permissible pleadings. At that time, the court can determine pre-
liminarily whether cost data appear to have real bearing on the issues
of the case, or are merely peripheral or cumulative. If the court
reaches the latter conclusion, production of cost data should be refused
unless and until further development of the case makes it clear that
cost data are in fact relevant.
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D. PROLONGING AND COMPLICATING TRIAL BY INTRODUCTION OF
COST DATA

Defendants in the Eli Lilly case argued that admission of cost
evidence would inevitably and unduly prolong the trial. The docu-
ments demanded from each of five defendants were the following:

"'All papers or documents which contain reports, memoranda, financial
statements, studies and analyses of sales and costs (including unit costs)
for the development, manufacture, distribution and sale of poliomyelitis
vaccine and which were prepared during the period January 1, 1955 through
December 31, 1957, for use by:

'(a) officials who participated in the pricing of poliomyelitis vaccine;
'(b) other corporate personnel who, in the regular course of their

employment, participated in the pricing of the company's productswhether or not, in fact, they participated to the same extent, or at all,
in the pricing of poliomyelitis vaccine;
'(c) the controller or treasurer and/or accounting personneL'" 24F.. R. D. at 289 n. 3.

In order to rebut the inferences which might be drawn from this evi-
dence, the defense contended that it would be required to introduce
extensive factual proof about the whole process of production and
distribution in the pharmaceutical industry. This was considered
necessary to put management decisions as to polio vaccine in appro-
priate factual context." The court recognized that introduction of
cost data by the Government would necessitate extensive rebuttal
evidence on the part of the defendants. However, it decided:

"Even the prospect of such complex and lengthy proof upon the part
of the defense does not weigh sufficiently to deprive the Government of the
opportunity it seeks to avail itself of what it deems crucial evidence in
support of its cast" 24 F. R. D. at 292.

When the issues involve a comparison of cost and profits between
defendant companies, additional problems arise both in connection
with pre-trial procedures and in connection with the trial. To obtain
data which reflect comparable total costs, either some system must
be devised to translate the costs of each company to a standard system
or (and the more likely) lengthy expert testimony may be required
by both prosecution and defense directed to the question of whether
the cost data of the various companies are in fact comparable and
therefore whether reliable comparisons can be made. See FTC,
Economic Report on Antibiotics Manufacture (1958) passim. Either
of these alternatives may place substantial burdens on the parties. At
least the latter alternative will complicate the trial and require factual
determinations based upon highly technical and complicated evidence.

3TAs stated in Lanzillotti, Pricing Objectives in Large Companies, 48 Am_
Econ. Rev. 921, 939:

". . . individual products, markets and pricing are not considered in
isolation; the unit of decision-making is the enterprise, and pricing and
marketing statistics are viewed in this global context [of the enterpriser
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A further and related problem is created by the difficulty of obtain-

ing the total cost of any product produced by a multi-product firm.

The Federal Trade Commission has reported, based on replies to its

interrogatories addressed to the antibiotics manufacturers, that some

basic items of expense, such as research, were not allocated to par-

ticular products and could not be obtained without an inordinate

amount of time and effort. Id. at 203. The complexities of this prob-

lem have been emphasized in a recent article. Hogan, Difficulties in

the Determination of Unit Costs of Production, 37 U. Det. L. J.

121 (1959).

Nonetheless, when the defendants in the Eli Lilly case argued that

total costs were unobtainable and partial costs inadmissible, Judge

Forman replied,

. . The Government now seeks such documents as may have been pre-
pared to aid each pricing official in fixing the price of his vaccine to public
authorities in the United States, whether or not he used such documents.
With this evidence the Government may seek to examine the pricing offi-
cials as to whether or not their determinations were based upon these docu-
ments. This now appears to be a relevant and material inquiry but of course
would be subject to rulings upon objections which might be interposed."
24 F. R. D. at 293-94.

The court in a case in which cost data are sought or offered, will

be required to balance the disadvantages of burden and complication

against the materiality of the evidence. Where the evidence appears

to be essential, as it may be in a Section 2 case, materiality will

usually outweigh any of the burdens incident to production and admis-

sion of such evidence.

E. POSSIBLE PREJUDICE RESULTING FROM ADMISSION OF COST

DATA

Defendants in the Eli Lilly case also argued that the cost evidence
was inherently prejudicial and would risk obscuring in the jurors'
minds the legitimate issues of the case. The stated purpose of the
Government was merely to put to the jury the reasonableness of the
explanations by company officials as to their methods of pricing polio
vaccine. The defense contended that the real purpose was to arouse
the hostility of the jury by evidence of the profits realized on the
sale of the vaccine. The court decided that the possibility of con-
fusing the jury was real, but outweighed by "the potential probative
value of that which is sought." 24 F. R. D. at 293. The court hoped
that with the cooperation of counsel, the possibility of confusion would
be minimized and stated that the court would instruct the jury as to
the irrelevance of profits alone.

Defense counsel argued that prejudice in such a situation is prac-
tically inevitable and that no instruction by the court can effectively
eliminate the prejudice.
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F. THE COURTS' PROBLEM IS TO BALANCE THE EQUITIES IN EACH
CASE TO DETERMINE WHETHER TO ADMIT COST DATA

It has been said that each case involving disputed disclosures of
confidential information to a competitor is sui generis. Service Liquor
Distributors Inc. v. Calvert Distillers Corp., 16 F. R. D. 513 (S. D.
N. Y. 1955). This is especially true with respect to cost data where
there are limits to the usefulness of such proof.

In this connection, a court might take the view that the Depart-
ment of Justice is more entitled to have cost data admitted in support
of its cases than are private antitrust plaintiffs. The justification
for such a view would be that the Department is concerned with
protecting the public from antitrust law violations, whereas the
private plaintiff is interested primarily in obtaining vindication of
his private rights and recompense for his personal injuries suffered at
the hands of particular antitrust law violators. Moreover, unlike the
Government, the private litigant must establish a right to redress for

-a particular wrong done to him. Zenith Radio Corp. v. Radio Corp.
of America, 106 F. Supp. 561, 576 (D. Del. 1952).

In determining the admissibility of cost data, it may be decided
that reports of consolidated costs would be adequate substitutes. The
Federal Trade Commission hearing examiner so ruled in Matter of
Cyanamid Co., Docket No. 7211, and the Commission upheld the
ruling as not having been shown to be an abuse of discretion. CCH
Trade Reg. Rep. para. 28,043 (Transfer Binder, 1959-60).

In any event whenever cost data are offered at trial, the court
must necessarily balance the equities in each case and weigh the
disadvantages of burden and complication against the materiality
of the data offered.

IV. PROCEDURAL METHODS OF OBTAINING COT
DATA

In criminal actions to enforce the antitrust laws, the Department
of Justice may demand production of relevant information, including
cost data, by a subpoena duces tecum issued under grand jury author-
ity and, according to Eli Lilly, under Rule 17 of the Federal Rules
of Criminal Procedure. In civil actions, either the Government or
a private plaintiff may proceed by subpoena under Rule 45 of the
Federal Rules of Civil Procedure or by a motion to produce docu-
ments under Rule 34. Finally, the Federal Trade Commission, in
investigations and actions before it, may proceed under Section 6 or
9 of the Federal Trade Commission Act. Of course, the fact that
production of cost data may be required in a given case does not mean
that such data are necessarily admissible at trial.
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A. PRODUCTION IN CRIMINAL INVESTIGATIONS AND ACTIONS

1. Grand Jury Subpoenas

When suspected violations of the antitrust laws are being con-
sidered by a grand jury, cost data may be demanded by a grand jury
subpoena duces tecum. The documents requested must be relevant to
the inquiry and be specified with reasonable particularity:

.`... the guides of the court are these: the papers sought must be relevant
to the inquiry, they must be 'particularly' described, and the demand must
not impose an 'unreasonable' burden upon the citizen." Petroleum Industry
Investigation, 1957 Trade cases, para. 68,892, p. 73,609 (E. D. Va. 1957).

In such proceedings, the "relevancy of documents are [sic] tested
solely by the purpose of the grand jury in its investigation, namely,
'Possible Violation of Title 15 U.S.C. Sec. 1-23 (Federal Antitrust
Laws)? " In re World Arrangements, 13 F.R.D. 280, 284 (D.D.C.
1952).

Because of the traditionally broad scope of grand jury investiga-
tions, such a demand can require comprehensive disclosure in order
that the grand jury may obtain all facts which bear on the purpose
and scope of the investigation. The grand jury

"... is a grand inquest, a body with powers of investigation and inquisi-
tion, the scope of whose inquiries is not to be limited narrowly by questions
of propriety or forecasts of the probable result of the investigation, or by
doubts whether any particular individual will be found properly subject to
an accusation of crime. . . ." Blair v. United States, 250 U. S. 273, 282
(1919).

See also Application of RCA, 13 F.R.D. 167 (S.D.N.Y. 1952) ; /n
re Eastman Kodak, 7 F.R.D. 760 (W.D.N.Y. 1947). It has been
held that the Fifth Amendment protection against self-incrimination
does not apply to subpoenas duces tecum directed to corporations, Hale
v. Henkel, 201 U. S. 43 (1906), nor does the Fourth Amendment
protect corporate records from an authorized grand jury investigation
except when there is too much indefiniteness or breadth in the descrip-
tion of the things required to be produced. Oklahoma Press Publish-
ing Co. v. Walling, 327 U. S. 186 (1946) ; In re United Shoe
Machinery Corporation, 73 F. Supp. 207, 210 (D. Mass. 1947).

Cost information also has been made available to the Antitrust
Division on a voluntary basis. It has in fact been the experience of
the Division that quite often the burden of producing documents can
he substantially decreased by negotiation between counsel.

2. Post-Indictment Discovery

In a criminal case, the Department of Justice may move for the
production of documents under Rule 17(c) of the Federal Rules of
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Criminal Procedure." It was held in United States v. lama, 13 F.R.D.
335, 338 (S.D.N.Y. 1952), that "good cause" under that rule for
production of documents must include a showing (in that case by a
defendant) :

"(1) That the documents are evidentiary and relevant;

"(2) That they are not otherwise procurable by the defendant
reasonably in advance of trial by the exercise of due dili-
gence;

That the defendant cannot properly prepare for trial with-
out such production and inspection in advance of trial and
the failure to obtain such inspection maytend unreasonably
to delay the trial;

"(4) That the application is made in good faith and is not intended
as a general fishing expedition."

"(3)

Requests for cost data under this rule do not pose problems which
are in any way different from those presented by requests for any
other type of evidence. The requirements of this rule are much
stricter than those for a demand for documents under a grand jury
subpoena, or for a motion for production of documents under Rule 34
of the Federal Rules of Civil Procedure, or for a subpoena duces
tecum under Rule 45 of the Federal Rules of Civil Procedure.

In the Eli Lilly case, the Government for the first time invoked
Rule 17(c) directly against a defendant. The court concluded that
Rule 17(c) is available in a proper case to the Government as well
as to a defendant. 24 F.R.D. at 294. The court cited United States
v. Carter, 15 F.R.D. 367 (D.D.C. 1954), for the proposition that:

"Rule 17(c) is applicable only to such documents or objects as would be
admissible in evidence at the trial, or which may be used for impeachment
purposes." 24 F. R. D. at 288; 15 F. It D. at 371.

The Lilly court also quoted from Bowman Dairy Co. v. United States,
341 U.S. 214, 220 (1950), as follows:

"It was not intended by Rule 16 to give a limited right of discovery, and
then by Rule 17 to give a right of discovery in the broadest terms. . . ."

38 "(c) For Production of Documentary Evidence and of Objects. A subpoena
may also command the person to whom it is directed to produce the books, papers,
documents or other objects designated therein. The court on motion made
promptly may quash or modify the subpoena if compliance would be unreasonable
or oppressive. The court may direct that books, papers, documents or objects
designated in the subpoena be produced before the court at a time prior to the
trial or prior to the time when they are to be offered in evidence and may upon
their production permit the books, papers, documents or objects or portions
thereof to be inspected by the parties and their attorneys."
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The Lilly court then concluded that Iozia properly stated the appli-
cable test and proceeded to apply that test to the situation at hand.

B. PRODUCTION IN CIVIL ACTIONS

1. Pre-Complaint Investigations in Government Actions

In cases where civil antitrust proceedings alone are contemplated,

there is at present no procedure whereby the Department of Justice

may compel the disclosure of documentary evidence in a pre-complaint
investigation39. Various bills authorizing the Department of Justice

to issue a civil investigative demand prior to complaint have recently

been proposed". Both the Attorney General's Committee" and the

American Bar Association Antitrust Section42 have approved the

civil investigatis(e demand in principle.

2. Post-Complaint Discovery

In civil proceedings a private plaintiff has equal rights with the

Government to use discovery proccdlires under Rules 34 and 45 of

the Federal Rules of Civil Procedure. When directed to a party, a

motion under Rule 34 requires a showing of "good cause."43 The

scope of investigation is broad, however, and relevancy, not admissi-

bility, is the test according to which the scope of production is to be

allowed."

In Benal Theatre Corp. v. Paramount Pictures, Inc., 9 F. R. D.

726 (N. D. Ill. 1947), plaintiff alleged that he had been discriminated

against in the terms for obtaining first run pictures because of the

89 The grand jury cannot be used solely for the purpose of preparing civil
cases. United States v. Procter & Gamble, 356 U. S. 677 (1958) ; United States
v. Procter & Gamble Co., 1959 Trade Cases, para. 69,385 (D. N. J. 1959) ; United
States v. Procter & Gamble Co., 1959 Trade Cases, para. 69,458 (D. N. J. 1959).
See also In Re April 1956 Term Grand Jury, 239 F. 2d 263 (7th Cir. 1956),
judgment vacated on other grounds, 355 U. S. 233 (1957). Where no true bill has
been voted it has been suggested that the grand jury transcripts and memoranda
made therefrom should be impounded by the court (see concurring opinion of
Justice Whittaker in United States v. Procter & Gamble, supra, 356 U. S. at
684-85, and documents (and all copies thereof) obtained by grand jury subpoena
should be returned to the parties who produced them.

49 S. 716 (Kefauver), 86th Cong., 1st Sess. was passed by the Senate on
July 29, 1959. 105 Cong. Rec. 13,332. The House of Representatives had not
acted on the measure as of June 1, 1960. H. R. 4792 (Celler), 86th Cong., 1st
Sess., which is identical with S. 1003 (Wiley), 86th Cong., 1st Sess., is being
considered by the House Judiciary Committee, along with S. 716. H. R. 4792
differs in a number of material respects from S. 716.

41 Att'y Gcn. Nat'l Comm. Antitrust Rep. 346. (1955).
42 81 A. B. A. Rep. 410 (1956).
43 See 4 Moore's Federal Practice, para. 34.08 at pp. 2449-55 (2d ed.) as to

Rule 34 and id. Vol. 5., para. 45.05 [2] at pp. 1722-23 as to Rule 45.
41 Hercules Powder Co. v. Rohm & Haas, 3 F. R. D. 302 (D. Del. 1943) ;

5 Moore's Federal Practice, para. 45.05[1] at p. 1720 (2d ed.).
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arrangements between the distributor and the exhibitors who leased
pictures for large theatre chains. Cost data for several of a chain's
theatres were ordered produced under Rule 34 of the Federal Rules
of Civil Procedure in order that plaintiff might determine whether the
portion of film rental allocated by the defendant exhibitors to those
theatres of the chain competitive with that owned by plaintiff was set
artificially high in order to prevent plaintiff from getting first run
pictures. Cost data were similarly ordered produced under a Rule 34
motion to show below-cost selling in Gordon, Wolf, Cowen Co., Inc.
v. Independent Halvah & Candies, 9 F. R. D. 700 (S. D. N. Y.
1949) ; Sandee Manufacturing Company v. Rohm & Haas Company,
2 Fed. Rule Serv. 2d, 33.321, case 1, p. 492 (N. D. Ill. 1959) ; In re
Grand Jury Investigation (G. M. Corp.), opinion of Metzner, D. J.
May 20 (S. D. N. Y. 1959).

C. PRODUCTION IN FEDERAL TRADE COMMISSION PROCEEDINGS

The Commission, of course, does not enforce the Sherman Act as
such. However, because the phrase "unfair methods of competition"
in Section 5 of the Federal Trade Commission Act embraces prac-
tices violative of the Sherman Act, FTC v. Cement Institute, 333
U. S. 683, 690-93 (1948), practices violative of the policy of the Sher-
man Act, FTC v. Beech-nut Packing Company,. 257 U. S. 441, 453
(1922), and also incipient practices which, if allowed to mature,
would violate the Sherman Act, Fashion Originators' Guild v. FTC,
312 U. S. 457, 466 (1941), and because such cost data may be rele-
vant in Federal Trade Commission proceedings against practices in
the nature of the Sherman Act violations, Federal Trade Commission
procedures for obtaining such information are properly a part of this
Report.

Confidential cost information in connection with proceedings
against Sherman Act-type violations may be obtained (1) by demand
under Sections 6(a) and (b) of the Federal Trade Commission
Act ;45 (2) by a subpoena duces tecum under Section 9 of the Federal
Trade Commission Act; or (3) by voluntary disclosure.

1. Pre-Complaint Investigation

In the investigative process, prior to the issuance of a formal
complaint, the Commission often obtains desired cost or other evi-
dentiary data by voluntary methods. The Bureau of Investigation of
the Commission directly requests the concern under investigation to
submit voluntarily the specified data. Compulsory process is used

45 This Report does not consider the possibility that the Commission might
also have occasion to seek such data in connection with its powers under Sections
6(c), (d) and (e), and, possibly, Section 7, of the Federal Trade Commission
Act
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in investigations if the concern under investigation refuses to submit

voluntarily the requested data, or if the Commission in its adminis-

trative discretion deems it advisable in the particular situation to use

initially compulsory process.

Section 6, requiring the filing of such annual or specific reports,

and of answers to specific questions, as the Commission shall deem

appropriate, is by its terms applicable only to corporations engaged in
commerce. United States v. Basic Products Co., 260 F. 472 (W. D.

Pa. 1919). The. subpoena provisions of Section 9 have broader cov-

erage and, as interpreted by the courts, are applicable to the pro-

duction of all documentary evidence relating to any matter under
investigation. FTC v. Tuttle, 244 F. 2d 605, 615 (2d Cir.), cert.
denied, 354 U. S. 925 (1957).

There are other factors which would have to be taken into account

in determining whether the demand is to be made under Section 6
or Section 9. As a matter of fact, it is possible that Section 6 pro-
cedures might be used against corporate respondents or other cor-

porate parties and, at the same time, the subpoena power relied on

with respect to parties not subject to Section 6.

In moving now to more detailed analysis of Section 6 powers, it

should be emphasized that since United States v. Morton Salt Co.,

338 U. S. 632 (1950), there can be little doubt that Section- 6 may

be appropriately used to obtain cost data or other documentary evi-
dence in connection with investigations and formal litigation under
Section 5 of the Federal Trade Commission Act. That case dealt
specifically with compliance reports after entry of a cease and desist
order; but the Court, in referring to Section 6, broadly found "nothing
that would deny its use for any purpose within the duties of the Corn-
mission, including a §5 proceeding." 338 U. S. at 649.

To obtain evidentiary data by means of a special report under
Section 6 requires Commission action, and the authority to demand
such reports may not be delegated, so that neither the hearing exam-
iner nor the investigating attorney has authority to take such action.
A special or general order of the Commission must be issued .in order
to obtain evidence by means of Section 6 reports. United States V.
National Biscuit Co., 25 F. Supp. 329 (S. D. N. Y. 1938).

Where similar reports are to be required of 10 or more corpora-
tions, the questionnaire or other reporting requirement must be sub-
mitted to the Bureau of the Budget for clearance under the Federal
Reports Act of 1942, 5 U. S. C. §139-139(f).

As in the case of subpoenas ad testificandum, subpoenas duces
tecum may be issued by the Commission or a hearing examiner. Fore-
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most Dairies, Inc., Docket 6495, CCH Trade Reg. Rep., para. 27,844
(Transfer Binder 1959-60)..

The "visitation" power of the Commission under Section 9 is also
available for the purpose of obtaining information. The first part of
that Section states:

"That for the purposes of this Act the commission, or its duly authorized
agent or agents, shall at all reasonable times have access to, for the purpose
of examination, and the right to copy any documentary evidence of any
corporation being investigated or proceeded against; . . ."

2. Post-Complaint Investigation

The Commission's power to subpoena documentary evidence in
connection with Section 5 of the Federal Trade Commission Act
proceedings may be taken as firmly established.

A recent series of cases upholding the use of the subpoena power
of Section 9 of the Federal Trade Commission Act in Clayton Act
proceedings has made abundantly clear the validity of the power
respecting any matter within the Commission's jurisdiction: FTC
v. Rubin, 245 F. 2d 60 (2d Cir. 1957) ; FTC v. Tuttle, 244 F. 2d 605
(2d Cir.), cert. denied, 354 U. S. 925 (1957) ; FTC v. Reed, 243
F. 2d 308 (7th Cir.), cert. denied, 355 U. S. 823 (1957) ; Menzies
v. FTC, 242 F. 2d 81 (4th Cir.), cert. denied, 353 U. S. 957 (1957) ;
FTC V. Bowman, 149 F. Supp. 624 (D. C. Ill.), aff'd, 248 F. 2d
456 (7th Cir. 1957).46 The conclusion is inescapable that if valid in
Clayton Act proceedings, a fortiori, the subpoena power is valid in
Federal Trade Commission Act proceedings. See also FTC v.
Hallmark, Inc., 170 F. Supp. 24 (D.C.N.D. III. 1958), aid, 265
F. 2d 433 (7th Cir. 1959) ; FTC v. Scientific Living, Inc., 150 F.
Supp. 495 (D. C. Pa. 1957), aff'd, 254 F. 2d 598 (3d Cir.), cert.
denied, 358 U. S. 867 (1958).

Also pertinent here is the case of FTC v. Waltham Watch Co.,
169 F. Supp. 614 (S. D. N. Y. 1959). That case held that an
investigational subpoena will be enforced even though it "may cover
ground which is already the subject matter of an adjudicative
proceeding." Id. at 620.

Standards for testing the validity of a Commission subpoena
have been aptly synthesized by the Supreme Court in the Morton
Salt case, supra, where it distilled Oklahoma Press Publishing Co.
v. Walling, 327 U. S. 186, 208 (1946), as holding in effect that a
subpoena under Section 9 of the Federal Trade Commission Act is
valid "if the inquiry is within the authority of the agency, the demand

46 Any doubts which may have been raised by Crafts v. FTC, 244 F. 2d 882
(9th Cir. 1957), were dispelled when that decision was summarily reversed by
the United States Supreme Court, 355 U. S. 9 (1957).
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is not too indefinite and the information sought is reasonably relevant."
338 U. S. at 652.

Although ordinarily demand for documents for use as evidence
in the course of trial is by subpoena duces tecum, there are occasions
when Section 6 may also be utilized. The use of Section 6 might be
appropriate, for example, in a Sherman Act-type case where com-
parable cost data were to be sought for a number of companies. In
such a case the Commission might prefer "special reports" or "answers
in writing to specific questions" to the production of individual com-
pany records pursuant to subpoena duces tecum, which records pos-
sibly could not be properly compared without extended testimony
to explain variations in cost accounting methods, etc. For an example
of the use of Section 6 during litigation, see Crown Zellerbach Cor-
poration, Docket No. 6180, 51 F. T. C. 1105 (Order Ruling on Inter-
locutory Appeal, May 16, 1955).

The cases also indicate that the "visitation" powers of the Com-
mission under Sections 6 and 9 have been used in the course of pre-
complaint investigation. In an appropriate case it may be that
information required in the actual course of trial could be similarly
obtained. Flotill Products, Inc. v. FTC, 1960 Trade Cases, para.
69,740 (9th Cir. 1960).

3. Commission Treatment of Claims of Confidentiality

Even if the "confidential cost data" involved here were equated
with "trade secrets," this would be no bar to a Commission subpoena
requiring their production. A recent case making clear that "trade
secrets" are not privileged from production under a Commission
subpoena is FTC v. Tuttle, 244 F. 2d 605 (2d Cir.), cert. denied,
354 U. S. 925 (1957). In that case the court stated:

"The respondents contend that the information sought by the Commis-
sion under the subpoena in the case at bar would include the sales records
of the individual companies and that those records may be properly classified
as 'trade secrets'. Assuming, arguendo, that sales records of the individual
companies are trade secrets under Section 6(f), all that that section forbids
is the pub/lc-060n of 'trade secrets and names of customers,' in public reports
that the Commission may make 'from time to time' which it 'shall deem
expedient in the public interest.' That does not mean that 'trade secrets and
names of customers' may not be subpoenaed by the Commission in any pro-
ceeding or investigation under the Act. They may be subpoenaed in litiga-
tion in the Federal Courts, if the information is relevant and necessary to
the presentation of a case. 4 Moore, Federal Practice, §26.22 p. 1087."
Id. at 616.

Accord: Alm.:ies v. FTC, 242 F. 2d 81 (4th Cir.), cert. denied, 353
U. S. 957 (1957) ; FTC v. Hallmark, Inc., 170 F. Stipp. 24 (N. D.
III. 1958), aff'd on other grounds, 265 F. 2d 433 (7th Cir. 1959) ;
FTC v. Bowman, 149 F. Supp. 624 (N. D. Ill.), aff'd, 248.F. 2d 456
(7th Cir. 1957). Cf. Clarke v. FTC, 128 F. 2d 542 (9th Cir. 1942).
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The Commission has weighed the necessity for the production of
confidential data against the. prejudice that might be incurred by the
party ordered to produce. And it has, on occasion, refused to order
such production. E.g., E. B. Muller & Co. v. FTC, 142 F. 2d 511
(6th Cir. 1944) ; The Maico Co., Inc., 51 F. T. C. 1197 (1955) ; Fore-
most Dairies, Inc., Docket No. 6495, CCH Trade Reg. Rep., para.
27,844 (Transfer Binder 1959-60) (Order ruling on interlocutory
appeal, February 11, 1959) ; cf. Segal Lock & Hardware Co. v. FTC,
143 F. 2d 935 (2d Cir. 1944), cert. denied, 323 U. S. 791 (1945).

In those cases, trade secrets or confidential data sought by respond-
ents were protected from disclosure, the denial of the demands being
rested essentially on the ground that the data were not needed under
all the circumstances.

V. TECHNIQUES FOR HANDLING COST DATA AND
APPROPRIATE PROTECTIVE ORDERS

To the extent that the cost data requested, or some portion thereof,
are found to be relevant and material, on an appropriate showing the
cost data may be held subject to a protective order preventing dis-
closure until its actual introduction into evidence. Moreover, in
Federal Trade Commission proceedings, it is possible to maintain
confidentiality even in the course of hearings and thereafter.

A. PRE-INDICTMENT INVESTIGATION

If the Government is able to satisfy the court that demanded cost
records are relevant and material to the particular violation under
investigation, the traditional secrecy of the grand jury proceedings
would appear to obviate the necessity for a protective order. Rule
6(e), Fed. Rules Crim. Proc. On at least one occasion, however, a
protective order has been entered. See Application of Kelly, 19
F. R. D. 269, 270 (S. D. N. Y. 1956).

B. POST-COMPLAINT DISCOVERY

Both under Rule 30(b) of the Federal Rules of Civil Procedure,
and under its general equity powers, a court may enter orders pre-
venting disclosure of all facts developed and documents produced
during pre-trial discovery. Many such orders have been entered.°

47 American Oil Co. v. Pennsylvania Petroleum Prod, Co., 23 F. R. D. 680
(D. R. I. 1959) ; American Crystal Sugar Co. v. Cuban-American Sugar Co.,
23 Fed. Rules Serv. 26b.31, Case 3 (S. D. N. Y. 1956) ; Kurt M. fachmann Co.,
Inc. v. Hartley, Cooper & Co., Ltd., 17 F. R. D. 316 (S. D. N. Y. 1955);
Bairn & Blank, Inc. v. Bruno-New York, Inc., 17 F. R. D. 346 (S. D. N. Y.
1955) ; Schwartz V. Broadcast Music, Inc., 20 Fed. Rules Serv. 33.335, Case 1
(S. D. N. Y. 1954) ; General Foods Corp. v. Beu, 15 Fed. Rules Serv. 30b.37,
Case 1 (W. D. N. Y. 1951) ; and Shaurmut, Inc. v. American Viscose Corp., 11
F. R D. 562 (S. D. N. Y. 1951).
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In United States v. Procter & Gamble Co., Civil Action No. 1196-
1952, D. N. J., two substantially similar protective orders have been
entered. The first (April 19, 1955) provides:

"5. ORDERED that the plaintiff will not disclose in whole or in part the
contents of any document or any information derived from any document
produced [by Colgate] pursuant to subparagraph 5 or sub-items b)2),
b)3) or b)5) of subparagraph 11 of paragraph 1 above to anyone other
than authorized personnel of the Department of Justice, whether as prof-
fered evidence in this case or otherwise, except upon the following conditions:

"a. such disclosure shall be made only in the presence of Colgate;
"b. such. disclosure shall be made only pursuant to a further order

of this Court, entered after Colgate has had an opportunity to be heard,
or with the consent of Colgate; and
"c. prior to such time as the plaintiff may desire to make such dis-

closure, it will show to Colgate the documents or information in the
form in which disclosure is proposed to be made and afford Colgate a
reasonable opportunity to argue to this Court that such documents or
information should not be disclosed in that form; . . ."

Of particular interest among the private actions is American Oil
Co. v. Pennsylvania Pet. Prod. Co., 23 F. R. D. 680 (D. R. I. 1959).
The court there overruled objections to certain of plaintiff's inter-
rogatories, but for the protection of defendant ordered that its
answers should be filed under seal and that disclosure could be made
only to counsel for plaintiff and those assisting him in preparing for
trial.

"Here the plaintiff and the defendant are to a certain extent competitors.
Clearly the information sought by Interrogatories Nos. 13 and 20 is relevant
and necessary to the plaintiff in the proper presentation of its claim and its
defense to the defendant's counterclaims. However, I do feel that the dis-
closure of the answers to these interrogatories should be limited to counsel
for the plaintiff and to such persons as he may engage to assist him in any
investigation which he may make in preparation for trial, none of such
persons so engaged to be employees of the plaintiff or associated with it
in any other capacity. In order to effect such limitation of disclosure, the
defendant shall deliver a copy of its answers to Interrogatories Nos. 13 and
20 to counsel for- the plaintiff and shall file a duplicate copy thereof in a
sealed envelope with the Clerk of this Court, to be opened only upon the
order of this Court." Id. at 684-85.

A similar protective order was granted in Bairn & Blank, Inc. v.
Bruno-New York, Inc., 17 F. R. D. 346 (S. D. N. Y. 1955). Plain-
tiffs, who claimed damages for alleged violations of the Robinson-
Patman and Sherman Acts, voluntarily produced "various books and
records, including profit and loss statements and corporate income
tax returns." Id. at 347. The court granted plaintiffs a protective
order enjoining defendant from disclosing any of the documents
produced:

"The plaintiffs are entitled to an appropriate order enjoining the publica-
tion or disclosure by the defendant or any of its representatives of the income
tax returns, profit and loss statements, books and records or other abstracts
thereof pending the trial of the action. This of course does not restrict the
use by the defendant of the discovered information for trial preparation or
at the trial proper." Id. at 349.

92394 0 - 63 - 12
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The issue of whether cost records have any relevance in a par-
ticular case and objections to the competency and materiality of such
records may appropriately be considered at one or more pre-trial
conferences. A hearing on those problems will of necessity involve
some discussion of confidential information. To eliminate the pos-
sibility of disclosure to competitors, the circulation of pre-trial
transcripts discussing cost data might well be restricted to counsel
for the parties."

If a case is settled prior to trial, the court may upon a proper show-
ing grant a protective order to prevent the disclosure of any confiden-
tial information contained in documents produced during pre-trial pro-
ceedings. In United States v. United Fruit Co., 1958 Trade Cases,
para. 68,941 (E. D. La. 1958) a Government antitrust suit brought
under the Sherman and Wilson Tariff Acts, a consent decree was
entered prior to trial. After the entry of the decree, Judge Lynne con-
tinued indefinitely a protective order which prevented public disclosure
of any documents produced during pretrial discovery.'

C. USE OF MASTERS OR COURT-APPOINTED EXPERTS

Masters have been used both to superintend discovery and to hear
testimony in antitrust cases.50 The use of court-appointed experts,
familiar in other contexts, has been the subject of much discussion.
The use of masters and/or court-appointed experts may offer solutions
to the problems created by the pre-trial production and/or at-trial
introduction of cost data. However, in recent years the Department
of Justice has consistently opposed the use of masters or court
appointed experts for this purpose.

1. Pre-Trial Discovery

The Judicial Conference Study Group Handbook of Recommended
Procedures for the Trial of Protracted Cases states:

"Where discovery in the protracted case presents problems involving excep-
tional circumstances or where requested by the parties, a master may be

48 This procedure was followed in United States v. Standard Oil Company
(New Jersey), (S. D. N. Y. Civil Action No. 86-27). A pre-trial conference
held on October 5 and 6, 1959, concerned confidential information contained in
responses of defendants to Government interrogatories. The responses to the
interrogatories had been held by the court under seal. The court restricted the
circulation of this pre-trial transcript to counsel for the parties. Operating
personnel of the defendants were thus denied access to any confidential data
discussed at the pre-trial hearing.

4° United States v. United Fruit Company, Civil Action No. 4560, order by
Judge Lynne (E. D. La. May 14, 1958).

5° See cases collected in Smith, Effective Competition: Hypothesis for 
Mod-

ernising the Antitrust Laws, 26 N. Y. U. L Rev. 405, 442 n. 89 (1951).
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used to advantage to supervise discovery as an adjunct to the court's super-
vision of the case in its entirety."51

The Handbook defines "exceptional circumstances" as including:

‘`... where a case is of such inordinate size and complexity that it would
be impossible for any judge to devote the time necessary for adequate super-
vision of discovery" ;52

". . . that extensive discovery or parts of it will be conducted in places
distant from the court in which the case is to be tried" ;53

.. the existence of undue animosity among the attorneys or parties."54

References to masters have been made by stipulation in many cases
involving privileged or confidential information. See Dooling, Coop-
eration Between Counsel in Simplifying Protracted Cases, 23 F. R. D.
460,464 (1959).

The Judicial Conference Study Group takes cognizance of the
Department of Justice's traditional opposition to the use of masters.
"References [to masters] should not be made in cases to which the
United States is a party except as provided by law."55

Cost data, particularly those relating to cost accounting, are gener-
ally complex and often voluminous. If extensive cost data are sought
in discovery proceedings, procedures which take into account the
technical and generally confidential nature of the data should be
devised. A master could rule upon objections to the production of
cost data, to their 6se in depositions, and provide any needed protec-
tive orders. This would seem to be in accord with the suggestions of
the Judicial Conference Study Group.

2. At-Trial Evaluation of Cost, Data

Documents relating to costs may involve large amounts of technical
data which cannot be accurately evaluated by non-experts. When such
data are presented to a jury and then countered by extensive rebuttal
evidence, "the possibility of confusing the jury cannot be lightly dis-
missed. . . ." United States v. Eli Lilly & Co., supra, 24 F. R. D. at
293. The Prettyman Report states:

4̀ . . . frequently the cases here being considered involve scientific or
similar facts of such complexity and difficulty and such enormous amounts
of technical data as to be insusceptible of accurate determination by a non-
expert, except after long and careful study of the underlying material
and, even then, at considerable risk of inaccuracy. The traditional method
of proof when applied to such issues of fact is cumbersome, unnecessarily
time-consuming, and uncertain in its results." 13 F. R. D. at 79.
Si Handbook 30 (Feb. 1960) (mimeographed).
52 jd. at 31.

/d. at 33.
54 Ibid.

55 Id. at 31 n. 40. See also La Buy v. Howes Leather Co., 352 U. S. 249
(1957).
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One solution might be to appoint a special master to hear and to
evaluate evidence as to costs: Cf. Whinery, Court Experts and the
Proof of Scientific Fact—An Experiment in Court Reform, 23 F. R. D.
481 (1958). There is ample precedent for such an expedient in cases
involving privileged or confidential information. See Dooling, supra.

According to the Prettyman Report, all such complicated technical
issues should be submitted to panels of experts acting as special mas-
ters. The panel would hold hearings and make a written report con-
taining findings and a conclusion on the issues presented. This report
would be received by the court as a special master's report under the
Federal Rules of Civil Procedure, subject to exceptions, argument, and
the other established features of that procedure. See also the sugges-
tion in the Taggart Committee Report that the Federal Trade Com-
mission appoint a so-called Accounting Advisor to fulfill a similar
function as an expert witness to the Commission. Advisory Committee
on Cost Justification, Report to the Federal Trade Commission 16
(1956).

Cost accounting is surely not an exact science, but within the limits
in which it might be employed in complicated antitrust cases it is much
less subject to bona fide distortion due to a particular expert's theories
than are the general areas of economics and sociology. The primary
function of accounting is simply to display the facts as they exist in a
particular situation. The courts have consistently held that questions
of accounting are questions of fact as distinguished from questions of
law. E. g., Dobson v. Commissioner, 320 U. S. 489, 506-7 (1943) ;
Bazley v. Commissioner, 331 U. S. 737 (1947). The accountant may
also interpret the facts, but this interpretation is only an opinion whose
acceptance depends upon its reasonableness, and the courts have had
extensive experience in making this determination. See Hills, The
Law of Accounting and Financial Statements 4-6 (1957).

D. FEDERAL TRADE COMMISSION PROCEEDINGS

Procedures exist in Federal Trade Commission proceedings for the
segregation of confidential data so that they are not exposed to general
public inspection in the public record of the case. On proper applica-
tion, such data may be placed in the record in camera—that is, in a
special confidential file available for inspection only by the parties and
their counsel, by Commission counsel, by the hearing examiner and by
the Commission and such other staff personnel as may be duly author-
ized. It is not available for inspection by others.56 Such a procedure

56 A caveat should be noted here that disclosure, in whole or in part, might
be unavoidable where the facts in question must be set forth in counsel's pro-
posed fitidings and briefs or in the decision itself.
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was recognized by the court in the Bowman" and Menzies58 cases,
supra. See also Crown Zellerbach Corporation, Docket 6180, 51
F. T. C. 1105 (Order ruling on interlocutory appeal, May 16, 1955).

The attitude of the Commission may be seen in the case of The
Maico Co., Inc., Docket 5822, 51 F. T. C. 1197, 1202-1203 (1955).
In the opinion by Commissioner Gwynne, a majority of the Commis-
sion stated:

"That there is some privilege in the matter of divulging 'trade secrets'
is well settled. This privilege extends, not merely to the chemical and
physical composition of substances employed and to the mechanical struc-
ture of tools and machines, but also to such other facts of a possibly private
nature as the names of customers, the subjects and amounts of expense
and the like. . . . [Emphasis added.]
"The privilege is not an absolute one. Nor can the 'public interest' be

automatically held up as an excuse for denying it, although it is always
an important consideration. . . .
"Witnesses, like jurors, are often required to put aside their personal

affairs and desires to aid in the settlement of disputes between litigants.
This is the indispensable requirement for the operation of judicial tribunals
and courts in a free society. Consequently, all concerned in the litigation
should cooperate in protecting against disclosure of confidential matters,
to the fullest extent compatible with the interests of the litigants and of the
public. The record here discloses that various procedures along this line
are under consideration. In fact, all the parties seem cooperative and we
have no reason to doubt that the necessary facts can be adduced without
undue injury to anyone."

In a currently pending case, American Cyanamid Company, Docket
7211, the Commission recognized the relevance of cost data in a price
fixing and restraint of trade case when it upheld the hearing examiner's
ruling refusing to quash subpoenas duces tecum requiring the produc-
tion of company cost data. In the face of claims that the information
was irrelevant and constituted valuable trade secrets, the Commission
held that "the hearing examiner correctly ruled that the information
and data called for under all of the specifications objected to are rele-
vant and that, in the circumstances presented, disclosure of such infor-
mation for study by staff counsel and their accountant advisors will
serve the public interest. . . ." (Order ruling on respondent's inter-
locutory appeals, December 19, 1958.)

However, the Commission directed that certain alternative pro-
posals made by respondents for the voluntary production of certain
cost data in lieu of that demanded be considered by the hearing
examiner.

The alternative data proposed by respondents were duly considered
by the hearing examiner and accepted by him, and on this basis, he
thereupon quashed certain specifications of the subpoena demanding

51 FTC v. Bowman, 149 F. Supp. 624 (N. D. Ill.), aff'd, 248 F. 2d 456 (7th
Cit. 1957).

55 Menries v. FTC, 242 F. 2d 81 (4th Cit.), ceri. denied, 353 U. S. 957
(1957).
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different cost data. Denying the interlocutory appeal of counsel sup-
porting the complaint, the Commission ruled that in the light of its
prior remand, "counsel in support of the complaint has not demon-
strated to the satisfaction of the Commission that the hearing examiner
in ruling that the cost reports submitted were adequate substitutes for
the cost data subpoenaed has abused the discretion so vested in him."
(Order denying interlocutory appeal, May 8, 1959.)
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Sentor KEFAUVER. Mr. Chairman, if I may continue on with spe-
cific questions, and I will try to make them brief, Mr. Patton.
Senator CARROLL. Will the chairman forgive me for an interrup-

tion.
Senator Hart was about to ask some questions and I sort of took

the time away from him. I asked him to yield.
Senator HART. The chairman was kind. I indicated that I simply

wanted to hear Senator Kefauver.
Senator KEFAUVER. Mr. Flurry has prepared, and there has been

furnished to every member of the committee, a very learned legal brief
on this subject.
We have talked about legal matters. I wanted to try to get some

facts in the record, if I may.
We have been referring to table 3 in the memo on coal costs—and I

will not go into detail—showing that when American coking coal is
loaded in the United States, shipped abroad, and unloaded at the ports
in Europe at prices generally lower than the prices of coal mined in
Europe. The table speaks for itself.
The last line in the table refers to Italy where the costs of Euro-

pean coal are from $20.26 a ton to $26.23 a ton. When it is delivered
directly from the United States to Genoa, it is only $14.71 a ton.
Now, Mr. Patton, table 2 of the memorandum is a comparison of

prices of coking coal in net tons f.o.b. the mines in the Ruhr and in
the United States for the years 1953-61.
(At this point in the proceedings, Senator Carroll leaves the hear-

ing room.)
Senator KEFAUVER. In 1953, the average price of coking coal in the

United States was $5.97 a ton. In the Ruhr it was $11.46. And so on
down the years until 1961, when in the TTnited States it was $6.42 a
ton in the Ruhr, $13.78 a ton. These are important statistics, I would
think.
The showings revealed by table 2 are largely made possible by the

facts shown in table 1, which shows the coal output per man-day in
the United States and in other important steel-producing countries
for the years 1953 and in 1960.
In the United States in 1953, coal output per man-day was 8.17 tons

e, 

.
The average for the United Kingdom, West Germany, France, Bel-
aium the Netherlands, and Poland, with a breakdown shown for each
one of them, was 1.26 tons per man-day, or only 15 percent of the U.S.
production per man-day.
The gap has been widening. In 1960, the output per man-day of

coal in the United States was 12.83 tons. Taking again the six Euro-
pean countries, their average was 1.56 tons per man-day.
(At this point in the proceedings, Senator Carroll enters the hearing

room.)
Senator KEFAUVER. That is only 12.2 percent of the U.S. output

per man. Does that now show the tremendously larger price for
coking coal in the European producing countries than it does here in
the United States?
Mr. PArroN. The last table, Senator, merely shows that the coal

people in the United States have invested millions and millions and
millions of dollars to put in machinery and equipment to mechanize
their mines, and the people abroad have not yet done that, with the
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result that there is more output per man, but we have to pay millions
for equipment that we incur debt for, and we have to pay the interest
on the debt, and it does not have any relation, it seems to me, to the
cost necessarily.

Senator KEFAUVER. This has to do with the cost of coal to you in
the United States and the cost of coal to your competitors in the
European steel-producing communities.
Of course, the fact that the coal companies have lowered their costs

by mechanization is helpful to the steel industry.
The memorandum also shows the total cost in 1958 of a ton of coal

in Belgium to have been $16.81. The labor cost in Belgium was $9.09.
In France is was $13.38 for total cost; labor cost, $8.29, and so on.
From the Bureau of Mines the average total value for coal at the

mine in the United States was $4.86 in 1958, or less than the labor
cost alone in all of the countries except Poland.
Does that not give the steel industry in the United States a very

substantial :tdvantage ?
Mr. PArn N. Why, no, Senator.
It merely means that our labor cost is lower because we have spent

millions of dollars for new equipment, and our total costs, outside of
labor are thereby increased.
Now, I hope that by putting in the equipment we have lowered our

overall cost, but it does not mean that we have got the advantage in
labor costs, because we have additional other costs by reason of
buying the equipment.
Senator KEFAUVER. Consolidated Coal Co. is the biggest U.S. coal

producer. You do not own their mines, do you?
Mr. PArroN. No, we do not.
Senator KEFAUVER. You buy coal from them.
Mr. PATTON. From whom?
Senator KEFAUVER. Consolidated Coal Co.
Mr. PArroN. T do not recall that we do; no.
Senator KEFAUVER. Many steel companies do?
Mr. PArroN. They may. I would have no knowledge of that.
Senator KEFAUVER. These coal companies have made investments

that enable them to sell more cheaply, which is to your benefit because
you buy from them; is that not true?
Mr. 'PArroN. We do not buy from them. I do not know what their

price is.
Senator KEFAUVER. You buy from other coal companies?
Mr. PATTON. We have our own mines and we buy from other coal

companies at the best price obtainable; yes.
Senator KEFAUVER. But certainly the coal companies of the United

States could not ship coking coal abroad and pay the cost of shipping
to foreign ports and sell it for less than they can mine it over there
unless their costs were very much lower?
Mr. PArroN. You would have to ask the coal people that. I am

in no position to speak for them.
Senator KEFAUVER. As a matter of fact, Mr. Patton, do you not know

that Consolidated Coal Co. and other large American coal companies
are getting more and more of the foreign market for coal in com-
petition with coal mined abroad?
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Consolidated Coal Co. talks about how they are selling coal in Japan,
in their 1960 annual report:
In 1959, the totals we export are principally high-grade coking coal which we

believe will steadily increase in demand overseas.

The large amount of coking coal that they have been selling abroad
competitively over the years is then shown.
Mr. PATToN. More power to them, making more jobs for American

coal miners.
I wish we could increase our position in the export business.
Senator KEFAUVER. You can certainly buy coal from them cheaper

than a European company can buy it over there. You concede that?
Mr. PATTON. I do not know.
Senator ERVIN. May I ask a question along that line?
Senator KEFAUVER. Yes.
Senator ERVIN. Is it not a well-known fact that among the worst

depressed areas in the United States economically today are the coal
mining regions of West Virginia and certain places in Pennsylvania
and southern Illinois?
Mr. PATTON. That is a matter of public fact, yes sir.
Senator KEFAUVER. Mr. Patton, in line with our colloquy a few

minutes ago, will you point out precisely for the subcommittee, if it
is shown that the cost of producing steel in European countries with
which you are competing is the same or lower than your cost of pro-
ducing steel here, how is the disclosure of your costs in terms of groups
of companies going to hurt ypur competitive advantage?
Mr. PArroN. I have no knowledge of the cost of producing steel in

foreign countries.
I know that if the producers of foreign steel know our unit or prod-

uct costs, and we are competing for a piece of business at Houston,
Tex., they know that our cost is $100 a ton, they are going to go in
slightly under $100 a ton and get the business because they will feel
that we will not quote lower than our costs, and if we do, we lose
money.
So they have a competitive advantage over us, sir.
I would hate, for instance, to think, if we are in a poker game, to

have somebody know what I had in my hand when we are trying to
compete for a pot, and it is no different in trying to compete for an
order.
We do not want foreigners to know what our cost is when we are

competing for business, because they will then know exactly what
they have got to call.

Senator KEFAUVER. If the testimony developed before this com-
mittee shows that the cost of your production of steel is the same or
lower than that of the foreign companies, then there would also be
great concern about your high costs and great concern about your
50-percent operating rate, and I would think the steel companies
would do something about it. Would you not think so?
Mr. PATTON. We are trying to sell every pound of steel we can, sir.
Senator KEFAUVER. All right, sir, let's turn now to iron ore, the

third principal steelmaking element. We were talking the other day
about where the European manufacturers got their iron ore from. We
have statistical information showing iron ore imports into the Ruhr by
country of origin. For 1960 the figures are Sweden, 25 percent;
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Spain, 4; Canada, 5; Venezuela, 5; Brazil, 4; Peru, 4; Liberia, 3; port
territories, Asia, 6.
Do you know, Mr. Patton, or do you have statistics as to whether

the price you can purchase iron ore for is lower than the price which
they have to pay for ore?
Mr. PArroN. I have no such statistics, no sir.
Senator KEFACrVER. Then this is another item on which you do not

know whether you are above or below European producers, costwise?
Mr. PArroN. We are competing on price with the European pro-

ducers. We are not competing on costs. We meet them in the market-
place on price. I do not know what their cost is.
Senator KEFAUVER. Not in the third countries, you are not meeting.
Mr. PATTON. Yes, we are meeting them everywhere that we can.
Senator KEFAUVER. Your prices, as shown by the record, are almost

30 percent higher in third countries than your European competitors.
Mr. PArroN. That may be true in some cases, but if you look at the

exports, we are still exporting some steel, so we are selling some steel
abroad.
Senator KEFAUVER. But you had a great loss.
Mr. PArroN. Yes, a very great loss, to our great sorrow.
Senator KEFAUVER. We have documefits showing sources of iron

ore imports into the Ruhr, the amount imported from each source,
and the average price paid. I suppose it can be made a part of the
record along with the exhibit that we put in, Mr. Chairman.
The CHAIRMAN. Yes, it will be made a mrt of the record.
(The documents referred to will be made a part of the record and

will be found in the files of the subcommittee.)
Senator KEFAUVER. Now, Mr. Patton, I notice here that the foreign

steel companies are buying 5 percent, at least, of their ore from Can-
ada. Is that not shown on the table here?
Mr. PArroN. Yes. West Germany is buying part of its ore.
Senator KEFAUVER. Yes, West Germany is buying 5 percent. Other

companies buy part of their coal from Canada. As a matter of fact,
they buy ore from a company in Labrador in which you have a 5-per-
cent interest, do you not? Isn't that where they buy this ore from?
Mr. PArroN. I am not sure of that, but I know that the Iron Ore

Co. of Canada, in which we have a 5-percent interest, sells ore, and
I assume they may very well be selling some ore to European steel
companies.

Senator KEFAUVER. It certainly costs you less to get ore from Lab-
rador than it would the mills in Germany, would it not?
Mr. PArroN. I would not be at all sure of that. I do not know what

the ocean boat rate is from Labrador to Germany as compared with
the ocean boat rate down to our plants, plus the freight on rail from
the lake port in at Youngstown and Warren and other places.
Senator KEFAUVER. The M. A. Hanna Co. is a 25-percent owner of

this company, is it not?
Mr. PArroN. Yes, it is.
Senator KEFAUVER. It is also the principal owner of Hanna Mining

Co. and National Steel, or a substantial owner of both, is it not?
Their annual report of 1961 states that shipping ocean vessels char-
tered by Hanna carried 1 million tons of ore to U.S. coast ports and
to Europe.
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Iron Ore of Canada is owned 25 percent by Hollinger and subsidi-
aries which is a private Canadian company, is it not?
Mr. PATTON. That is my understanding; yes.
Senator KEFAUVER. And 23.7 by Hanna Mining, 15.4 by National

Steel, 16.5 by Bethlehem, 5.1 by Armco, 5.1 by Republic, 5.1 by Youngs-
town, 4.1 by Wheeling. Is that your recollection of the matter?
Mr. PATTON. I accept that as a statement of fact. I do not know

the exact percentages. But we do own the company and stock in the
company.

Senator KEFAUVER. Do you make a profit in the Iron Ore of Canada
Co.?
Mr. PATTON. Sir?
Senator KEFAUVER. In Iron Ore of Canada?
Mr. PATTON. I did not get the question.
Senator KEFAUVER. This is a profitable operation to you, is it not?

Iron Ore of Canada is a profitable operation?
Mr. PATTON. We think so.
We have never received a dividend from it yet, because we are still

taking whatever money we are getting and trying to build more effi-
cient plants.
We are just in the process now of building another plant up there

to improve it.
Senator KEFAUVER. Do you own a part of it so that you are entitled

to get iron ore from them?
Mr. PATTON. Oh, yes, we want to get iron ore from them.
Senator KEFAUVER. And then also the company, of which you are

a part owner, sells it on the open market through M. A. Hanna to
companies in Germany and in other parts of Europe, which are not
owners. Is that correct?
Mr. PATTON. I assume that the M. A. Hanna Co. is selling its share

because it is not a consuming company like the steel companies are.
So they have to sell their ore, I presume.
I do not know.
Senator KEFAUVER. Wouldn't the cost to you be less since you are

a part owner and you do not have to buy it on the open market?
Wouldn't it be less to you than to European companies for this reason
alone?
Mr. PArroN. I would certainly hope that if we owned stock in a

mining company that we would get a dividend, and that as reducing
the cost, it would be less or we would not put an investment in it; yes,
sir.

Senator KEFAUVER. This is another area where your costs are lower
than those of the European companies, is it not?
Mr. PATTON. Oh, that is a pretty farfetched statement, Senator.

I do not know whether it is less or whether it is not.
Senator KEFAUVER. It seems to me if you are part owner of the

company and you are getting your ore by virtue of your part owner-
ship of the company, and it is up in Labrador, which is further from
Germany than you are—it comes through the Great Lakes to Cleve-
land or down to the coast of the United States—that being a part
owner and being nearer would give you a lower price than if you
had to buy it on the open market in Europe.
Mr. PATTON. No, we pay the full market price for our ore from the

Iron Ore Co. of Canada just like anybody else does, and we hope
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that some day that company will make some money and pay us the
dividend, but we pay the full market price.
Senator KEFAUVER. I have here a chart, Mr. Patton, showing the

places where ore is secured by the steel companies, the percentage of
ore content, the freight and delivered price to the plants in the United
States, iron ore delivered price per ton unit. Do you have a copy
of this, Mr. Patton?
Mr. PATroN. Is this the document you are referring to? Yes, I have

a copy.
Senator KEFAITVER. Do you know what is indicated by this table

to be a fact?
Mr. PArroN. No, I do not know it to be a fact.
Senator KEFAUTER. These are delivered prices for 1958 of iron ore

to the principal steel-producing centers in the United States from the
sources from which they are usually supplied. The source is the
U.S. Tariff Commission. If you will check these prices against what
they have to pay in Europe, I think you will find that generally they
are lower, Mr. Patton.
Senator CARROLL. Mr. Chairman, before you leave this item, I would

like to put a question here that is pertinent here, about the Mesabi
Range. Are you getting much ore from the Mesabi Range anymore?
Mr. PATroN. Yes, sir; we are getting considerable ore from the

Mesabi Range, not as much as we did in the days when the great
open pit mines were still being operated at full capacity, but in the
last 10 years, if you please, we have,through millions of dollars spent
in research, found the method of taking low-grade taconite2 which
only contains 23 percent iron, and putting in equipment to mine and
beneficiate that up and get rid of the impurities, so that we are now
getting a pellet up there that averages about 63 percent iron, and, as
a matter of fact, sir, that is the principal source of ore for our com-
pany right there.
Senator CARROLL. What percentagewise ? Are you getting more ore

out of Canada or the Mesabi Range?
Mr. PArroN. Oh, I think there is considerably more ore coming

from the United States, still. The foreign ore is increasing some, but
the principal source of ore by far is still the United States.

Senator CARROLL. There is great unemployment in that area and I
wondered whether the steel companies are abandoning the Mesabi
Range and moving into other areas.
Mr. PATTON. On the contrary, by our investment in Reserve Mining

Co., in which we are stockholders with ARMCO, and by the invest-
ment in Erie Mining Co., put in by Bethlehem and Youngstown and
others in a similar project, we have created thousands of jobs up there
to make employment for the people who used to work in the other
mines which are now shut down.
(At this point in the proceeding, Senator Scott left the hearing

room.)
Senator CARROLL. In the open pits?
Mr. PAITON. In the open pits.
Senator CARROLL. Now with this development of taconite, this is

where you invested your great sums of money in taconite?
Mr. PArrroN. Yes, sir; Reserve Mining Co., of which we are a 50-

percent owner, invested over $200 million originally, and we are now
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in the process of expansion at a cost of $120 million to increase our
capacity by 50 percent.
Senator CARROLL. And what is the nature of your investment in

Canada?
Mr. PATTON. It is a couple of million dollars or something like that.
The whole project cost may be around $300 million, and we have 5

percent of that.
Senator CARROLL. Thank you.
The CHAIRMAN. Gentlemen, there is going to be a rollcall in the

Senate in 5 minutes on the Cuba resolution.
Senator KEFAUVER. If I could have about 30 minutes, I could finish

with Mr. Patton.
The CHAIRMAN. We do not want to miss the quorum call.
Mr. PArroN. We would be grateful if we could finish today, sir.
The CHAIRMAN. Just a minute now; we are going to finish today.

I am just debating whether to come back or not, whether to close now.
Senator CARROLL. Mr. Chairman, a parliamentary inquiry. I

missed the first two hearings here. Has Mr. Patton been the only
witness?
The CHAIRMAN. Yes.
Senator CARROLL. Is there going to be any other witness on?
I heard you make a statement this morning that there is going to

be just one witness on one side.
The CHAIRMAN. That is right.
Senator CARROLL. And one witness on the other.
The CHAIRMAN. That is right.
Senator CARROLL. Are we supposed to absorb all these figures by

osmosis?
The CHAIRMAN. I do not know. I have been catching it from all

over the committee, and if we want to vote to get rid of it-
Senator KEFAUVER. Mr. Chairman, may I say I have some very

important matters to ask Mr. Patton about.
The CHAIRMAN. All right; we will come back right after the vote.

I will run for a few minutes, but when my plane leaves for Memphis
I am going to be on that plane, and these hearings are going to be
over.
Senator CARROLL. Mr. Chairman, I asked a question, whether or

not there is going to be another witness after Mr. Patton. Do I under-
stand that there is going to be?
The CHAIRMAN. Well, who is the witness?
Senator KEFAUVER. Mr. Loevinger has attended the past hearings.

Of course, if I am going to be cut off when the Chairman leaves, I
am not going to have any chance
The CHAIRMAN. We can take Mr. Loevinger another day.
Senator KEFAUVER, I think the record ought to be printed so all

the members can have a chance to read it.
The CHAIRMAN. No, sir; we are going to vote next Tuesday.
Senator CARROLL. We are going to vote next Tuesday, but the ques-

tion on what we vote may be an open question.
(Short recess taken.)
(Present: Senators Eastland, Kefauver, and Scott.)
The CHAIRMAN. Let us have order, please.
Senator KEFAUVER. Mr. Chairman, do you want me to proceed?
The CHAIRMAN, Yes. Is Mr, Loevinger here?
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Senator KEFAUVER. He is on his way.
Mr. Chairman, we were talking about iron ore and I have here an

official document of the Statistical Office of the West German Govern-
ment which we will identify to the reporter.
(The document referred to was made a part of the record and will

be found in the files of the committee.)
Senator KEFAUVER. It shows the price of Kiruna D Swedish ore

in 1958 delivered at the Ruhr in reichsmarks per ton. Translating
into dollars and also into the 52 percent of iron ore which is the basis
of the Tariff Commission figures for the United States, we find that
their price in 1958 was $13.55 per ton delivered at the Ruhr, compared
with the average delivered pnce of the same iron ore content of steel
to the steel companies in the United States of around $11 per ton.
(At this point in the proceedings Senator Ervin entered the hearing

room.)
Senator KEFAUVER. This, of course, does not take into account any

advantage that might accrue to the American companies by owning
part, or in some cases all, of their iron ore supply. Do you have any
comment, Mr. Patton? This is at page 157 of the document.
The CHAIRMAN. What is it?
Senator KEFAUVER. It contains statistics on the steel industry put

out by the German Government, Statistics Vierteljahreshef, October
1959, Dusseldorf, February 1960. It is the official document of prices
of steel in various countries from which they buy iron ore.
(At this point in the proceeding Senator Hart entered the hearing

room.)
Senator KEFAUVER. On this basis this is another area where costs

abroad are not lower than your costs but instead appear to be some-
what higher. Is that not correct, Mr. Patton?
Mr. PArroN. I have no knowledge of that, Senator. I merely would

like to observe while I do not know what the costs of these foreign
companies are it is of great significance to me that they come into
the United States and offer for sale their products at $20, 30, and $40
a ton less than we can afford to sell oups for, and still make money,

.and at the same time have higher costs than we,do It just does not
add up to me, sir. ,

Senator KEFAUVER. That is of great significance, and I wonder if
you have thought about the fact that they were operating at 80 percent
of capacity or more while you were operating at 50 percent.
Mr. PArroN. The same situation prevails.
Senator KEFAUVER. Otherwise, you would concede that, by oper-

ating at 90 percent of capacity, you can make a ton of steel cheaper
than by operating at 50 percent of capacity, would you not?
Mr. PATrON. Oh, yes • sure.
Senator KEFAUVER. I expected that to be the answer.
Mr. PArrox. It isn't to me. The same situation prevails when you

are operating at higher rates of capacity.
Senator KEFAUVER. I am surprised, Mr. Patton that you are so

fearful of foreign competition and so concerned about it and yet are
not more knowledgeable about the costs of your foreign competition.
Mr. PArroN. I do not know how we would get their costs.
Senator KEFAUVER. I am sure that Armco must know a great deal

about foreign costs because they build plants in many parts of the
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world. They have 18 plants in other countries which are not making
steel as such, but products made from steel. Also, United States Steel
has an interest in a steel mill in Italy, I believe, and has been planning
on building in other countries, includifig India. That is to your
knowledge, is it. not?
Mr. PArroN. Not to my knowledge. I do not think any steel com-

pany in America has a basic steel plant outside the United States, and
I do not know what their plans are. I haven't heard of any.

Senator KEFAUVER. I would like to make this next table a part of
the record. It shows that in 1958 when you began to experience a
growing loss of your exports and a rise in imports into the United
States, your prices went up, whereas in the other countries competing
with you they brought their prices down and operated at a capacity.
Throughout the world, demand for steel fell off in 1958. You raised
your prices. Your European competitors lowered theirs.
This is shown by tables 13a and 13b which I would like to have made

a part of the record.
(The tables referred to follow:)

CHANGE IN EXPORT PRICES OF SELEMLD STEEL PRODUCTS

Export price, 1953-57

Steel bars:

Export price, 1957-59

Steel bars:
United Kingdom  —22 United States  —5
ECSC —12 United Kingdom  —9
Japan  —20 ECSC  —12
United States  —36 Japan —29

Plates: Plates:
United States  —19 United States_  —6
United Kingdom  —23 United Kingdom  —28
ECSC  —27 Ecsc —35
Japan —48 Japan —38

Sheets: Sheets:
United States —6 United States —1
United Kingdom  —3 United Kingdom  —5
ECSC —2 ECSC  —5
Japan  —18 Japan  —25

Structurals: Structurals:
United States  —24 United States_  —6
United Kingdom  —33 United Kingdom  —27
EC SC  —40 ECSC —29
Japan  —29 Japan —31

Sources: Table 13b.
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TABLE 13b.—Export prices of various steel products in major producing countries

[Indexes: 1953=100]

Steel product and country 1953 1954 1955 1956 1957 1958 1959

Bars:
United States 
United Kingdom 
E.C.S.C.1 
Japan 

Plates:
United States 
United Kingdom 
E.C.S.C.1 
Japan 

Sheets:
United States 
United Kingdom 
E.C.S.C.1 
Japan 

Structurals:
United States 
United Kingdom 
E.C.S.C.1 
Japan 

100
100
100  
100
100
100
100  
100
100
100
100  
100
100
100
100  
100

103
82
90
103
78
91
94
99
98
104
80
83

107
97
119
99
104
87
98
110
98
98
101
95
107
95
114
95

122
106
126
126
111
110
127
146
106
92
101
113
115
120
148
116

132
112
120
136
119
123
127
148
114
97
102  
118
124
133
140
129

138
105
89
83
124
100
86
89
112
93
88
130
106
99
87

139
102
106
97
126
89
82
92
111
92
97
8E
132
97
10(
88

1 Averages of midmonth quotations for April and August 1953 as 100. Original data for the years after
1953 are annual averages of the price quotations for export basis prices of "continental mills," quoted in
Metal Bulletin published nearest to the middle of each month. In 1954 only "official minimum prices"
were reported up to November. For steel sheets, no price was reported throughout 1958.
Source: International Monetary Fund.

Senator KEFAUVER. Let's get very quickly to one or two other mat-
ters. I know that time is short.
The CHAIRMAN. It is short. Let's go.
Senator KEFAUVER. Mr. Chairman, this is very important.
The CHAIRMAN. I mean it. I have been sitting here for 2 days and

I would like to complete these hearings.
Senator KEFAUVER. Mr. Chairman, it is very hard to try to get along

with the hearing with the antagonism of the chairman.
The CHAIRMAN. There is no antagonism. This is the third day

that I have put in full time on this matter.
Senator KEFAUVER. I have been here ready 
The CHAIRMAN. I have been fighting off committee members who

wish to vote.
Senator KEFAUVER. I have been ready and anxious to go on with

the witness any afternoon since we have been here.
The CHAIRMAN. Proceed.
Senator KEFAUVER. Very well.
Now, on the matter of whether your loss of markets is due to lower

costs of your foreign competitors or to a lack of competition among
the steel companies of the United States, I would like to call your
attention to two or three matters and ask you about them, Mr. Patton.
On page 964 of part 3 of the hearings held by the subcommittee in

1957, United States Steel submitted a number of bids designed to
show that identical bids were uncommon in the industry. Yet when
we made an analysis, we found that over 53 percent of the invitations
were met by instances of identical bids; 221 cases where the United
States Steel alone and one or more others bid identical unit prices
represented 31 percent of 711 bid items. That is on page 965. Page
964 shows where Republic and United States Steel bid identically to
the Navy Department. Your bid was $O.1030; United States Steel
was $0.1030. On the second item, your bid was $0.1030, their bid was
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$0.1030. On the next item, your bid was $0.1145, United States
Steel's bid was $0.1145.
(At this point in the proceedings, Senators Eastland and Hart left

the hearing room.)
Senator KEFAUVER. These are bids on cold-drawn bars to the De-
artment of the Navy. How do you have identical bids with United

`Aates Steel?
Mr. PArroN. Why, our price is a published price. I assume that

United States Steel's is the published price. If we are going to bid
for a piece of business, we bid our published price. It so happens
there is nothing mysterious about that. It happens occasionally. Our
price there happened to be $206 a ton. I do not know, I assume theirs
was $206 a ton. They wanted the price per pound, so we divided $206
a ton by 2,000 pounds and we got $0.1030 per pound. It is as simple
as that to me.

Senator KEFAUVER. Regardless of the amount that you sell them?
Mr. PATTON. Sir?
Senator KEFAUVER. The reports here show identical bids regardless

of the amount.
Mr. PATTON. Occasionally, I am sure that our price is the same as

theirs on a bid.
Senator KEFAUVER. In 52 percent of the instances there were identi-

cal bids.
You are aware, I take it, Mr. Patton, that the Department of Justice

recently made a compilation of identical bids entitled "Statistical
Bidding in Public Procurement." I have here certain of the pages of
that report which deal with steel, particularly where you were the
bidder along with others on sealed secret bids. Some of these are
f.o.b. ; some are on a delivered basis.
For instance, here is one for the State of Tennessee to be delivered

at Nashville.
Mr. PATTON. What page are you on, Senator?
Senator KEFAUVER. On page 368 of the Justice report, which you

have before you. You bid 7.24 cents. Your plant is located at Cleve-
land, Ohio. Armco at Middletown, Ohio, bid 7.24 cents. Jones &
Laughlin at Pittsburgh bid 7.24 cents. United States Steel at Fair-
field, Ala., bid 7.24 cents. United States Steel's plant is much closer
to Tennessee. How in a secret bid do you bid for the delivery of steel
at a particular designation identical with others?
(At this point in the proceeding Senator Scott left the hearing

room.)
Mr. PATTON. We have a published price at the plant, f.o.b. the plant

at which that particular product is produced. We know that if we
are going to compete effectively for the business, the customer is in-
terested in the cost to him delivered at destination. We find out which
steel plant making the same product is located nearest to the destina-
tion. We get the published freight tariff from the nearest steel plant
to the destination, the customer's plant. We take our price and we
take that published freight rate, and that is our bid.

Senator KEFAUVER. In other words, you absorb freight?
Mr. PATTON. Why, of course we absorb freight to compete for busi-

ness.

92394 O-63 13
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Senator KEFAUVER. The basing point system, Pittsburgh plus, was
ruled illegal and not in the public interest.
Mr. PArroN. Oh, we do not sell Pittsburgh plus. We sell f.o.b. our

plant of production.
Senator KEFAUVER. Just a minute, Pittsburgh plus was ruled ille-

gal. One basing was used, Pittsburgh; whereas Alabama and North
Carolina had to pay freight from Pittsburgh, even though the steel
might have been produced in North Carolina or in Alabama 
Senator ERVIN. But unfortunately we do not have any steel pro-

duced in North Carolina.
Senator KEFAUVER. But they did in Alabama.
Senator ERVIN. Yes.
Senator KEFAUVER. But you had to pay freight all the way from

Pittsburgh.
Senator ERVIN. We have always got connections in North Caro-

lina.
Mr. PArroN. That may have been years ago, but it certainly is not

true today.
Senator KEFAUVER. That was an unfair method of competition. It

was ruled out. It eliminated competition and retarded the develop-
ment of the South and other sections of the country. Now, by taking
the closest steel plant to the place where you are going to ship steel,
you are accomplishing exactly the same thing?
Mr. PATroN. Not at all, sir; not at all.
Senator KEFAUVER. Why not?
Mr. PArroN. Because we absorb freight. In the old days there

might have been phantom freight, they called it, but we do not have
any such thing today.
We take the actual freight from the plant at which the steel is pro-

duced nearest to the customer and pay the actual freight. There is
no such thing as phantom freight in these days like there was 30, or
40, or 50 years ago.

Senator KEFAUVER. But in this instance, to the State of Tennessee
at Nashville, it resulted in exactly the same thing as if Pittsburgh
plus had been in operation.
Mr. PATTON. Oh, no sir.
Senator KEFAUVER. It resulted in identical delivered prices.
Mr. PArrox. It might have resulted in identical prices because all

prices are published.
Senator KEFAUVER. Anyway, that is what-
Mr. PArroN. And everybody knpws what the freight is. It is a

published tariff.
Senator KEFAUVER. We can argue about whether it amounts to

the same thing, but they are quoted identical prices as they were under
Pittsburgh plus.
Mr. PArroN. No4 sir. I disagree. I absolutely disagree with that.

That is not the fact.
Senator KEFAUVER. That is what you just said.
Mr. PArrox. No; I did not say that.
Senator KEFAUVER. That you figured the freight from the nearest

mill?
Mr. PArroN. That is right; not from Pittsburgh. If the nearest

mill is our mill at Gadsden, Ala., and that product is made at Gadsden,
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Ala., we get the freight from Gadsden to Chattanooga or to Nash-ville and that is all.
Senator KEFAUVER. Then in that case you pay more freight thanthe plant that is closer to Nashville?
Mr. PArroN. Oh, no • we would then have to absorb, if there was aplant closer to Nashville and we were interested in competing for thatbusiness, we would have to absorb the difference in the freight sothat we would be able to compete for that business with the plant lo-cated near the customer's plant.
Senator KEFAUVER. Identical bids are the result of freight absorp-tion as in Pittsburgh plus.

PArroN. It was entirely different.
Senator KEFAUVER. The chairman is not here, but I want to put inthe record a number of these same situations where, regardless ofwhere the mills are located, the prices are identical.
That is page 364 through page 369, with certain examples.
(The documents referred to are as follows:)
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Senator KEFAUVER. If you want to be competitive, why do you have
to quote exactly the same price even though your plant may be closer?
Mr. PATTON. I think that is being the most highly competitive that

you can be.
Senator KEFAUVER. In other words, you think an identical price is

a competitive price?
Mr. PATTON. I personally think it is evidence of real competition,

yes.
The customer then has a chance to buy from five or six producers

at the lowest possible price instead of one producer.
Senator KEFAUVER. What difference does it make whether he buys

from five or six, rather than one, if the prices are just the same?
Mr. PATTON. It makes a lot of difference if he has a choice.
He can determine which plants he wants to buy from. There may

be labor trouble in one plant or there may be something else and he
has a choice of placing his business with six plants instead of one.
Senator KEFAUVER. United States Steel in our 1957 hearings fur-

nished us with a number of examples, among others who bid identi-
cally on sealed bids at delivered prices, which are set forth at pages
960 and 961 of part 3. The competition that saves the pocketbook
of the consumer is price competition, is it not?
Mr. PATTON. Competition?
Senator KEFAUVER. Competition that helps the consumer is price

competition?
Mr. PATTON. It is a good deal more than price. Price is one ele-

ment of competition, but Lam sure the customer is interested very
much in the competitive quality of the material that is delivered to
him, the reliability of the company that is making the delivery; that
it is going to get it there on time when he needs it.
There are a lot of factors that go into competition besides price,

sir.
Senator KEFAUVER. The qualities are set forth by the specifications,

I would take it, and you would not say that other companies would
not meet those specifications?
Mr. PATTON. They all try to meet them, but some do it better than

others.
Senator KEFAUVER. Mr. Patton, I have been very much interested

in why it is that every time there has been a price increase by a sub-
stantial company, usually United States Steel, that you and all the
other companies have gone up exactly by the same amount to exactly
the same price. I am talking about the base prices.
On page 14 and page 15 of the report of the subcommittee on steel,

there are tables showing identical price increases by a number of
companies. I ask this be made a part of the record.
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(The tables referred to are as follows:)

TABLE I.—Identical price increases for steel products,. July 1, 1957

Product
Number of
companies
reporting

Number of
identical
increases,
July 1957

Product
Number of
companies
reporting

Number of
identical
increases,
July 1957

Tot-rolled bars 9 9 Galvanized sheets 8 8
:;old-flnished bars 4 4 Cold-rolled:
..;'oncrete reinforcement Sheets 9 9
bars 9 9 Strip 7 7

itructural shapes  - 8 I 6 Wire rods 7 7
iheet piling 2 2 Wire:
'Wes 9 9 Annealed 7 7
Tails, No. 1 4 2 3 Galvanized 7 3€

Tot-rolled:
Strip 9 9
Sheets 9 9

11 up 10 cents per ton more; 1 up earlier.
2 1 up 50 cents more.
$ 1 above general range, narrowed spread.

Source: Letters from 10 steel companies, July to August 1957, in response to letter from Antitrust and

Monopoly Subcommittee.

TABLE 11.—Identical price increases for steel products, Aug. 7, 1956

Product
Number of
companies
reporting

Number of
identical
increases,
August 1956

Product
Number c f
companies
reporting

Number of
identical
increases,
August 1956

Hot-rolled ban 9 17 Hot-rolled sheets 9 9

Cold-finished bars 4 4 Galvanized sheets 8 8

Concrete reinforcement Cold-rolled sheets  9 47

bars 8 26 Cold-rolled strip 7 7

Structural shapes 8 8 Wire rods 7 6

Sheet piling 2 2 Wire:
Plates 9 3 8 Annealed 7 7

Rails, No. 1 4 4 Galvanized 7 7

Hot-rolled strip 9 9

1 2 others up 10 cents per ton more.
2 1 other up $5 per ton more; 1 other up 10 cents per ton more.
3 1 other up $2 per ton less.
4 2 others up 10 cents per ton less.
5 1 other up 10 cents per ton less.

Source: Letters from 10 steel companies, July to August 1957, in response to letter from Antitrust and

Monopoly Subcommittee.

Senator KEFAUVER. The records of the subcommittee do not dis-
close a single instance in which a major producer ended up with a
lower price for any product than United States Steel's price after
the changes.
That was true in 1957, 1956, and other occasions.
Why do you have to increase your price exactly the same amount

as the others increase it?
Mr. PArroN. May I have the record clear on this?
In this pricing area, I am speaking only for myself and my own

company and do not purport to speak for anyone else and have no
authority to speak for anyone else.
Answering for myself, we believe that we are entitled to get the

same price as our competitors do, and we do not think we can get any
more, and we are not willing to say that we are poor salesmen to the
point that we have to take less.
So we try to get the same price as our competitors for the same

product, generally.
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Senator KEFAUVER. So you do not want to have any price compe-
tition with your competitors?
Mr. PATTON. Oh, yes, yes, there is considerable price competition.
Senator KEFAUVER. But you want to quote the same price that they

quote?
Mr. PATTON. Well, when we are competing for a piece of business,

we have to meet the price of the other steel companies.
We think we ought to be able to get that business at as good a price

as they do. We do not think we can get any more for our steel than
they can and are not willing to take any less.

Senator KEFAUVER. I am talking about increases—identical in-
creases. Your costs of operation are different, you will admit. Some
companies are more efficient than others. Why do you have to raise
your price the same identical amount as United States Steel, regard-
less of whether you need the extra profit, regardless of what capacity
of production you are operating at?
Mr. PArroN. Most of the time if we were free and did not have a

competitive market to contend with, we would have raised our prices
higher because we needed higher prices to recoup our costs.
But we could not raise it any higher than our competitors and hope

to get business, so we raised them to the extent that we were meeting
competition in the marketplace.

Senator KEFAUVER. In other words, you raised them to meet compe-
tition in the market?
Mr. PATTON. Yes, sir.
Senator KEFAUVER. Would you not have had more competition if

you had not raised them so much?
Mr. PATTON. Not for over an hour because the purchasing agent of

the company would have called up another steel company and said,
"Republic's price is $1 lower, will you meet it?" And they would have
met it, and the result would have been we would have gotten the busi-
ness at $1 less and have lost $1 profit.
Senator KEFAUVER. How do you know that? When did that ever

happen?
Mr. PATTON. It has happened in the past.
Senator KEFAUVER. Give me your documentation.
Mr. PATTON. I do not have any right at the moment here, except to

say this:
We raised—I will give you an example—we raised the price of bars

$2 a ton several years ago higher than our competitors, forging bars,
and we kept that in for several days and nobody else met the price, so
we had to come down or we did not get any business.
Senator KEFAUVER. Naturally, if you got a higher price but give

me the documentation when you raised your price less than your
competitors.
Mr. PATTON. I do not know.
We have raised our prices and our competitors have come up, met

them, in the marketplace.
They have raised theirs; we have met them.
Some have been lowered, and we have met those.
Senator KEFAUVER. Whether you call it follow the leader, acting

together, monopoly 
Mr. PATTON. Oh, no.
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We want to get the business at the going price.
Senator KEFATIVER. There is your problem, operating at only 50

percent of capacity, all selling at the same price, not competing in the
foreign markets, even though you do not know whether your cost of
production is higher or lower than that of your foreign competitors.
That is the reason the Antitrust Subcommittee is interested.
Here is an interesting example. You will remember in 1958, Mr.

Patton, when a little company, Alan Wood, raised its price $6 on
July 8.
Do you remember when that happened?
Mr. PATTON. Yes, I have a recolle,tion.
Senator KEFAITVER. Alan Wood is a small company in Pennsylvania.

They raised their price, and then they had to rescind it because United
States Steel and the others did not go along.
The president of Alan Wood stated, as carried on page 4481 of the

subcommittee hearings on the 1958 steel price increase:
We are disappointed that the big mills have not increased their prices. We

have no alternative but to stay competitive with their prices.

Do you remember that?
Mr. PATTON. Yes, sir.
Senator KEFAUVER. And then you came along with Armco on the

29th of July, and you and Armco on exactly the same day announced
that you were raising your prices by $4.50 a ton.
You remember that, do you not?
Mr. PATTON. NO, I do not remember that.
Senator KEFAUVER. This is the clipping from the Washington Post

of July 30.
Mr. PATTON. What year?
Senator KEFAUVER. 1958. I will ask that it be put in the record at

this point.
(The document referred to is as follows:)

[From the Washington Post, July 30, 1958]
ARMCO STEEL BOOSTS PRICE

MIDDLETOWN, OHIO, July 29.—Armco Steel Corp. said today it will increase
prices on a dozen steel products effective Thursday and Republic Steel Corp.
indicated it will follow suit shortly.
Thomas F. Patton, president of Republic, the Nation's third largest steel pro-

ducer, said in Cleveland:
"If Armco sees fit to raise its prices, we will follow promptly. We will meet

in the morning to discuss the situation."
The Armco announcement said the increases will average 2.75 percent on the

products involved. Armco is the Nation's seventh largest steel producer.
A month ago Republic had take the position that it could not raise prices

unless United States Steel acted first. Board Chairman Charles M. White said
then: "If we did (raise prices before Big Steel acted), we wouldn't sell any
steel."

Armco's price increase action was the first by a major American steelmaker
this summer. Its announcement followed word earlier this afternoon from
United States Steel's chairman, Roger Blough, that "we haven't anything in
mind at the present time" on a price hike.
With Armco breaking the hold-the-line front and Republic promising to follow,

it seemed likely other producers would take similar action. For months they
have been asserting that the July 1 wage increase given under the United Steel-
workers contract and estimated as adding $4 a ton to their costs would have to
be passed along to consumers, at least in part.
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President Patton, president of the third largest steel producer,
said in Cleveland:

If Armco sees fit to raise its prices, we will follow promptly. We will meet in
the morning to discuss the situation.

And then it points out that a month ago Republic had taken the
position that it could not raise prices unless United States Steel acted
first.

Charles M. White said:
If we did (raise prices before Big Steel acted), we would not sell any steel.

You did raise them $4.50 a ton the same day that Armco did. Did
you know that United States Steel was going to back up your price
when you raised yours?
Mr. PArroN. I certainly did not, no, but if Armco was willing to

test the market, we: were willing to test it, too. We needed a price
increase badly.
Senator KEFAUVER. Mr. White had said that if you raised the price

before United States Steel, you would not sell any steel, and you could
not raise prices unless United States Steel acted first, and, yet, you did
act before United States Steel?
Mr. PArroN. Yes, we acted, and I will say that if United States

Steel or the other steel companies did not become competitive price-
wise, our price rise would not have stuck.
Senator KEFAUVER. And the next day United States Steel did raise

its prices?
Mr. PArroN. I cannot answer that.
Senator KEFAUVER. That is a fact, by $4.50 a ton.
Now, how did you and Armco both know that you would raise your

prices the same day and the same amount, $4.50 a ton?
Mr. PArroN. I presume that we found out from our customers that

day that Armco had raised its prices, and we were going to raise our
prices to get the same price for our product that Armco was getting
for its, because we needed a price increase.

Senator KEFAUVER. Why did you not just raise it to 84.40 a ton?
Mr. PArroN. Because if we raised it less, we would have our price

met at a lower price and we would be giving a dollar or whatever it
was of our profits away. We are not in business to do that.
Senator KEFAUVER. How do you know that Armco would come

down?
Mr. PArroN. If they did not, we would have gotten some business.
Senator KEFAUVER. If you want to get your operating capacity up

50 percent, make steel for lower cost, which you could if you raised
capacity, if you want to get your markets back, put all these people
back to work that you have been talking about, might it not be in the
public interest for you to raise prices less and have the others come
back, if they want to, and meet your lower price?
Mr. PArroN. It is in our interest to get as high a price for our prod-

uct as the market will permit us to get, and if another steel company
raises the price, we think our salesmen and our product are as good
as theirs and we hope to get the same price that they do.

Senator KEFAUVER. One notable exception that I know of when
a steel man did not go along with the price increases, thereby serving
the public interest and bringing some competition into the industry,
was in the early 1930's when Mr. Weir did not go along with the in-
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dustry's price increases. He was competitive and brought some compe-
tition and lower prices to the steel industry. Since that time I know
of no occasion when that has happened.
That helped build up Weirton Steel, which increased their business

and made them more competitive, did it not? You are familiar with
that story, I presume?
Mr. PA'rroN. Back in the early 1930's?
Senator KEFAUVER. Yes.
Mr. PArroN. No, I am not familiar with that story.
Senator KEFAUVER. Very well.
Mr. PATTON. Way before my time.
Senator KEFAUVER. It has been written about. You may be young,

Mr. Patton, but I thought you would remember that,.
Mr. PArroN. I am not as young as I would like to be, no.
Senator KEFAUVER. Mr. Patton, in 1958, when you and Armco

brought about a price increase, when you really started losing your
markets, your operating rate was very low, was it not?
Mr. PArroN. In 1958 it was a poor operating rate year. It was also

a year, as I recall it, in which we had a substantial labor cost increase.
Senator KEFAUVER. We will make this next table a part of the rec-

ord. It is derived from the magazine Steel.
(The table referred to is as follows:)

Changes in average price of finished carbon steel

Price before change
Change

Price after
change

Operating
rate at
time of
changeAmount Date

$145.42 $4. 54 Aug. 10, 1958 $149.96 61.
$140.24 5.95 July 1957 146. 19 79.
$130.85 6.90 July 1956 137.75 Strike.
$118.45 8.96 July 1955 127.41 85.
$113.20 4. 32 June 1954 117.52 72.
$112.51 3.05 July 1953 115.56 93.
$106.32 4.66 June 8, 1952 110.98 Strike.
$100.76 5.56 December 1950 106.32 98.
$95.09 5.67 November 1950 100.76 97.

Source: Prices: Steel, the metalworking weekly, Jan. 4, 1960, pp. 8-17, "Finished Steel-Arithmetical Price
Composite."
Operating rate: Ibid., pp. 5-8, and Department of Commerce, Business Statistics, 1951, 1953, 1955, and

1957 editions.

Senator KEFAUVER. The operating rate of the steel industry gen-
erally was 61 percent of capacity. You raised the price to $4.54.
Then in 1954 when steel's operating rate was only 72 percent, of

capacity, you raised the price by $4.32.
Do you not think you would be more competitive and attain a higher

operating rate, Mr. Patton, if you did not all raise by the same
amount, particularly in recession years.
Mr. PATTON. Senator, I know from experience that if you put a

price in that is any different than the going price, up or down, the
purchasing agent of your customer is going to be calling the company,
and you are either going to have the same price-if your price is
lower, your competitor is going to come right down to meet it, and
if your price is not as high as your competitor's you are going to
lose money, and you are not doing the job you should do to make
money.
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Senator KEFAUVER. You say that if you raise your price less, that
your competitors will meet it. I asked you to document that and you
have no documentation.
Mr. PATTON. Look here, here is the Wall Street Journal. I can read

it all over. Here is the Wall Street Journal of April 7.
"United States Steel boosted their sales discount" to their pipe

distributors to 4 percent. That means they get 4 percent less for
their product.
We came right down to meet that, because if we did not, we would

not get any pipe business.
Here United States Steel cuts mill price on all-country goods to

meet dealers, July 13. If we were going to get any business, we had
to do the same thing, and we did.
Here stainless steel price, June 1, 1961, Wall Street Journal, stain-

less steel price cut by Ludlum on verge of spreading. We had to cut
our prices or we were not going to get any stainless business.
Here is a sheet that shows price cut after price cut in the last year

and a half and we all had to come down or we were not going to get
business.

Senator KEFAUVER. They were made by somebody else, not by you.
Allegheny & Ludlum is a small company. What all this amounts to,
really, Mr. Patton, is that even though you have a number of com-
panies in the steel business, there is no real price competition. There
may be competition among salesmen, for better service, but there is no
real price competition.
Mr. PATTON. What would you call this? On June 6, 1961:

United States Steel cuts seamless pipe prices $18 a ton.

We had to cut ours $18 a ton or we would not have gotten any busi-
ness. I suppose the other pipe producers did the same thing.
Is that not price competition, sir?
Senator KEFAUVER. I will be frank with you, that is what I would

like to see more of.
Mr. PATTON. And frankly that is what is ruining us, because we

are not making any money.
Senator KEFAUVER. These are mostly fringe items. I am talking

about basic steel.
Mr. PATTON. Pipe is basic steel, one of the big items of basic steel.
Senator KEFAUVER. On hot-rolled bars, cold-finished bars, sheets

and strip plates—the basic steel items—the price increases have been
exactly the same.
Now, to recapitulate, Mr. Patton, unless Senator Ervin wants to

ask some questions 
Senator ERVIN. I have been interested in some of the questions.
Do you know any people who are seeking to purchase steel in the

United States today who are unable to find the steel to purchase?
Mr. PATTON. I did not get the question, sir.
Senator ERVIN. Do you know any people in the United States who

are desirous of purchasing steel who are unable to have their needs
satisfied at the present time?
Mr. PATTON. I do not.
Everybody is looking for the people who want to purchase steel,

and everybody who wants steel in the United States can get it today.
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Senator ERVIN. Would the steel industry, I just wonder, would they
be opposed to working at full productive capacity?
MT. PATTON. We would like nothing better.
Senator ERVIN. With reference to increasing prices since 1950, have

not prices of most everything increased since 1950?
Mr. PATTON. Yes, sir, the prices, the whole price level is consider-

ably higher since 1950.
Senator ERVIN. I was just thinking the U.S. Senators, if I remem-

ber correctly, were making $20,000 a year, and now it is $22,500.
Now, does the U.S. Government benefit very much in the profits

that are made by industry, in general?
Mr. PArroN. It does to the extent of 52 percent. They benefit the

most.
Senator ERVIN. And do you not think that Congress could assist

in bringing down the cost of most things, steel and everything else,
if Congress would quit taking 52 percent of all the net profits of
industry?
Mr. PATTON. That would certainly help.
Senator ERVIN. And do you not think that the Congress could

probably do something along that line if it would quit spending as
much money as it is spending?
Mr. PATTON. Yes, sir. •
And I hope that the Congress will do something about it next

term.
Senator ERVIN. Do you think a person could make a correct estimate

as of the cost of a suit of clothes by ascertaining what a spool of
thread costs?
MT. PATTON. No; I do not, sir.
Senator ERVIN. I once read some man advertised he was going to

present the play "Hamlet" with the Prince of Denmark left out. Now,
in computing the cost of steel, do you not have to take, in addition
to the cost of coal and iron ore, such things as the cost of transporta-
tion, the cost of labor, costs of taxes and ad valorem, franchise, income,
and many other factors?
Mr. PATTON. Many, many elements enter into the total cost; yes,

sir.
(At this point in the proceedings, Senators Eastland and Hart enter

the hearing room.)
Senator ERVIN. That is all.
Oh, one other question:
Is it possible for this committee to ascertain what steel products of

various kinds are being sold for in the American market today, both
by domestic producers and also by foreign producers?
Mr. PATTON. The prices are available; yes, sir.
Senator ERVIN. That is all.
Senator KEFATTVER. I think that is all the questions I have.
The CHAIRMAN. We will adjourn now.
Senator KEFAUVER. Judge Loevinger is here.
The CHAIRMAN. Judge Loevinger ?
Senator KEFAUVER. I do want to say, in conclusion, Mr. Patton,

that you made a rather harsh statement against the chairman and the
subcommittee. As to the comparison whether you are on the same
cost basis or whether foreign companies are in a more favorable posi-
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tion than you are, and whether you can compete, your documentation
has been very scanty, indeed.
Mr. PArroN. May I respectfully differ with you.
I think that we filed a completely documented case.
Senator KEFAUVER. And that in the final analysis is at the heart

of what you are complaining about here.
The CHAIRMAN. I think he has made a very fine witness.
Mr. PATroN. May I express to the committee my appreciation for

the opportunity that you gave us to appear and the courteous con-
sideration that you are giving to the facts that we are trying to present
to you.

Senator HART. Mr. Chairman, let me just, as one who has not
spoken so far, express the wish that you can hold in greater confidence
the ability of this committee to receive information without having
a sieve effect at the other end, because I think the information we seek
would be most helpful to us.
I would not want to do damage to American business, and if we

could agree on the proposition that this committee is not a megaphone,
I think we would agree that we could have the information.

Senator KEFAUVER. I think I pointed out previously that we have
had the General Motors profit data in the subcommittee for 5 or 6
years, and it has not been revealed to anybody, and we have had
Westinghouse and General Electric data for a year before the sub-
committee and there have been no revelations. We had detailed cost
data summarized for the bread industry and there has been no leak
of the individual company figures.
My point is, while I do not concede that any harm would be done

to American steel by production of the cost data, because I think the
European costs are as high or higher than American steel, we have
tried to make every reasonable effort to have the Comptroller Gen-
eral, in whom I know Mr. Patton has confidence, receive the informa-
tion, send it back immediately or take it in executive session or dis-
guise it in any way whatsoever that might be suggested, as long as
it serves some useful purpose to the subcommittee.
The CHAIRMAN. Now, there is no point in the steel people coming

back.
We will wind the hearings up now and proceed with Judge

Loevinger.
(At this point in the proceedings, Senator Scott enters the hearing

room.)
The CHAIRMAN. Sit down, Mr. Loevinger.
He is your witness.
Senator KEFAUVER. Judge Loevinger. I personally appreciate your

coming up here.
I am very glad to see you, as I know other members of the commit-

tee are. I think you are a fine and great public servant.
Judge Loevinger, you are, of course, the head of the Antitrust Di-

vision of the Department of Justice. You are concerned with the
antitrust laws and the enforcement of the antitrust laws.
I do not know if you heard me, sir.

92,394 0-63-14
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STATEMENT OF LEE LOEVINGER, ASSISTANT ATTORNEY GENERAL,
HEAD OF THE ANTITRUST DIVISION OF THE U.S. DEPARTMENT
OF JUSTICE

Mr. LOEVINGER. Yes, sir.
I am appearing in response to your request, Mr. Senator. I am a

little diffident in appearing as an official of an executive department,
since I feel that the matter that is before this committee is a matter
of legislative concern and legislative policy.
The CHAIRMAN. It is a matter for the committee to determine.
Mr. LOEVINGER. Sir?
The CHAIRMAN. It is a matter for this committee to determine, is it

not?
Mr. LOEVINGER. Yes? sir.
The CHAIRMAN. Is it not a housekeeping job of the committee

r. LOEVINGER. Yes, sir.
And I do not wish to assume to tell the committee what it should do

or a matter of legislative policy, nor to intrude my own personal atti-
tudes, nor those of the Department, into the affairs of this committee.
However, insofar as I may have any technical knowledge or infor-

mation that may be of assistance of the committee, I will be very
happy to answer whatever questions that the committee may address
to me.
The CHAIRMAN. Senator Kefauver ?
Senator KEFAUVER. Judge Loevinger, we appreciate that you are

here by request and that you are not volunteering to come, but you are
an expert in the antitrust field and you know the problems of enforce-
ment of antitrust laws, and you are familiar, of course, with court
decisions, as the antitrust laws have been applied.
Has there been under consideration in the Department of Justice

for a number of years, as there has also been in this committee, con-
sideration of some proposal to strengthen the Sherman Act, concern-
ing the authority to secure dissolution in cases where it is shown to be
justified?
Mr. LOEVINGER. I do not think I could say, Senator Kefauver, that

there has been any official consideration. Of course, those of us inter-
ested in this subject have talked, as everyone talks casually, about the
kind of laws that one might enact if one had complete and absolute
power to enact any laws, but I do not believe that there is an official
position with respect to-
The CHAIRMAN. That is the answer. There has been no official

position?
Mr. LOEVINGER. Yes, sir.
The CHAIRMAN. And no request for legislation.
Now, proceed.
Senator KEFAUVER. That is not the answer, Mr. Chairman.
The CHAIRMAN. I do not think we are interested in what some fel-

low said over a cup of coffee.
Senator ERVIN. I never saw a lawyer at any time in my life that

would not like to have had the law so that he could win all his cases.
Mr. LOEVINGER. Precisely, sir.
Senator ERVIN. I have had that desire from the time I got my law

license.
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Senator KEFAUVER. Judge Loevinger, is it not true that in 1958,
your predecessor, Judge Hansen, the Assistant Attorney General un-
der President Eisenhower, made a recommendation before the Anti-
trust Committee that there be some application 
The CHAIRMAN. Now that speaks for itself.
Senator KEFAUVER. Mr. Chairman, am I going to be cut off before

I even ask the question?
The CHAIRMAN. You know the record is there. The record of the

committee hearing speaks for itself, and it is the best evidence.
Senator KEFAUVER. I am trying to ask the witness a question.
The CHAIRMAN. You asked him did he know that he said something

in a hearing.
Now, the hearing speaks for itself. The best evidence of the hear-

ing is what happened at the hearing.
What about it, Senator Ervin?
Senator ERVIN. Well, I would say that from the standpoint of evi-

dence the chairman is right, but I do not believe that congressional
committees observe the rules of evidence. I wish they did.
The CHAIRMAN. Go ahead.
Senator KEFAUVER. I was going to ask Judge Loevinger if he did

not know that Judge Hansen had recommended that this committee
give consideration to, and that he personally recommended the adop-
tion of the section 7 Clayton Act test to section 2 of the Sherman Act.
Mr. LOEVINGER. I am not familiar with this particular testimony

of Judge Hansen, Senator Kefauver.
Senator KEFAUVER. Judge Loevinger, do you know that the sub-

committee has had under consideration a bill of this kind before it,
and has had the matter under consideration for some length of time?
Mr. LOEVINGER. You are referring to the Gore bill?
Senator KEFAUVER. Yes.
Mr. LOEVINGER. IS that S. 3160?
Senator KEFAUVER. That is the bill before us.
Mr. LOEVINGER. Yes I have read that proposal, sir.
Senator KEFAUVER. Whether you agree with the particular terms of

that bill—and I do not want to get into the details—do you feel that
there should be some strengthening of the Sherman Act?
Mr. LOEVINGER. I am not prepared or authorized to state a position

on this, Senator Kefauver. This is a matter that would certainly be
administration policy, and, not having a determination, I could not
answer a question of this sort.
Senator KEFAUVER. In considering strengthening the Sherman Act

by perhaps adding to it some criteria such as we have in section 7 of
the Clayton Act, is cost data essential to a valid understanding of the
relationship of size to efficiency?
Mr. LOEVINGER. I would think it to be self-evident that there is a

relationship between the cost data, prices, and efficiency. This is a
slightly different matter than we are ordinarily concerned with in the
antitrust field, which is that of monopoly power.
Senator KEFAITVER. In any matter concerning dissolution we must

consider the effect on efficiency. Do you not think cost data are neces-
sary for a determination of that issue?
Mr. LOEVINGER. Again, I can only say that it seems to me to be a

self-evident proposition that there is a relationship between cost data
and efficiency.
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In the antitrust field, however, the test is not efficiency, but with
respect to the area of phenomena to which you now address yourself,
the standard that Congress has prescribed and which the antitrust
laws are concerned with is the standard of monopoly power.
Now, this is not necessarily determined by efficiency. The standard

of monopoly power is a standard that has to do with the degree of ,
responsiveness or immunity from responsiveness to market forces of a
particular enterprise or group of enterprises.
This may or may not be related to efficiency, and efficiency may or

may not be suggestive of monopoly power. However, cost price data
is most certainly relevant, and there is a long history of economic
commentary as well as of legal holdings as to the relationship between
cost-price data and monopoly market power.
Senator KEFAITVER. But efficiency has been one of the major con-

siderations; for instance, in the 1920 U.S. Steel case under the Sher-
man Act.
(At this point in the proceedings, Senator Eastland leaves the hear-

ing room.)
Mr. LOEVINGER. The U.S. Steel case was a case brought under section

2 of the Sherman Act, in which it was alleged that the aggregation of
companies into a single enterprise violated section 2 by virtue of
constituting monopolization. The Supreme Court in an opinion
which as I recollect was a minority opinion, because two Justices were
disqualified, and it was a 4-to-3 opinion, the Supreme Court held that
monopolization had not been established because he Government hadt
not proved the power to control price in the 

mai 
ketplace.

Now, if you are using efficiency in this sense, th n it is much easier
for me to answer the question. You then are using a somewhat more
conventional antitrust standard. I think that it is perfectly clear
from the whole course of economic thought from quite literally the
beginning of economic theory, that the relationship between cost and
price is one of the important indicia of monopoly power in the market.
If I may take just a moment to refer to some of the authorities on
this subject, if you deem them relevant to this inquiry, the first great
economic theorist of cost was Adam Smith. His work was published
as long ago as 1776. He said, and I quote—
In the wealth of nations the price of monopoly is upon every occasion the

highest which can be gotten. The natural price or the price of free competition
on the contrary is the lowest which can be taken, not _upon every occasion,
indeed, but for any considerable time together. The one is upon every occasion
the highest which can be squeezed out of the buyers or which it is supposed
they will consent to give. The other is the lowest which the sellers can com-
monly afford to take and at the same time to continue their business.

Then as you come down through history, to contemporary times,
you will find that there are elaborations of this theory, but that basic-
ally the same relevancy is found to exist.
For example, Prof. Joe S. Bain, one of the noted economists in this

field wrote in February 1941 in the Quarterly Journal of Economics
that—
The profit rate of industry might be taken as a measure of deviation from
competitive equilibrium.

The title of his article was "The Profit Rate as a Measure of Monop-
oly Power."
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Prof. Frederick A. Hayeck in 1948 in "Individualism and the
Economic Order," said that—
Where there is entrenched monopoly, prices were likely to be higher than mar-
ginal cost, but that much more serious than the fact that prices may not cor-
respond to marginal cost is the fact that with entrenched monopoly costs are
likely to be much higher than is necessary.

Mr. Edward F. Howrey, the appointee of President Eisenhower
as Chairman of the Federal Trade Commission in 1955 in an address
to the Antitrust Law Section of the New York State Bar Association,
said that—
An indicator of competition is the passing of cost savings on to the consumer
or the responsiveness of prices to changes in cost.

In a recently published book published by the Vanderbilt University
Press in 1961, Prof. George W. Stocking, one of the outstanding
scholars in this field, has said, and I quote:
The aspects of performance most relevant to determining whether a firm

possesses monopoly power are its pricing policies and its profits record. The
courts have defined monopoly power as the power to exclude competitors and
the power to control price.
In doing so, they doubtless have been influenced by economists. At• any

rate, economists will not take exception to their definition, although they
might suggest a narrowing of it to the single concept, the power to control price
since the power to exclude competitors will reflect itself in the power to control
price.

Senator KEFAUVER. Yes, I know Dr. Stocking. Now, Judge
Loevinger, in trying to consider legislative standards as to what would
constitute monopoly, would not cost data be valuable to a committee
considering legislation?
Mr. LOEVINGER. Senator, I always refused to tell my clients what

to do when I was in private practice, and I do not think I should
tell the Senate what to do. There are many considerations that may
be involved. As you are aware, the U.S. Supreme Court has said,
and some of our outstanding judges on our circuit courts have said,
that there are other than economic considerations involved in antitrust
objectives.
There are considerations involved in maintaining a plural organiza-

tion of economic power which go to the kind of society in which we
live. The Supreme Court has said that one of the objectives of the
antitrust laws is maintaining a kind of social organization in which
democracy may flourish. These are considerations which Congress
has taken into account and which I think- it may properly take into
account.
Economic considerations are obviously relevant. I would not say

what the considerations might be that Congress may wish to weigh in
determining policy.
Senator KEFATJVER. Very well.
This subcommittee, for a number of years, has been studying ad-

ministered prices. We have conducted inquiries into pricing practices
and policies of a number of industries, particularly steel, where there
is a relatively high level of concentration, and where prices do not
change unless they go up, even though the plants may be operating
at a low rate of capacity, where they do not respond in the way that
you would expect under normal competitive circumstances. Ques-
tions have arisen as to whether the Sherman Act should be strength-
ened with respect to this kind of pricing practice.
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Is it your opinion that cost data is important in the study of pricing
practices in a concentrated industry in an inquiry to determine what
laws might be passed, what might be done to the Sherman Act or
how the problem of administered prices can be handled?
Mr. LOEVINGER. There is no question that cost data is relevant to

the issue of concentration of economic power and of monopoly power.
I think that one of the best summaries of the legal view of this subject
is contained in a report of the Sherman Act Subcommittee of the
American Bar Association Antitrust Section in August 1960. This
is to be found in volume 17.
Senator KEFAUVER. Judge Loevinger, that came out earlier today

and has been made a part of the record.
Mr. LOEVINGER. It has been put in the record.
Senator KEFAUVER. And I agree with you.
Judge Loevinger, it has been noted that we have a bill before us

which has passed the House, which proposes that in bidding to the
Government under sealed bids, where over 50 percent of the bids are
identical, there should be a requirement for the signing of an affidavit
as to noncollusion.
Is not the matter of cost data relevant in considering legislation of

this kind, that is, whether it is by virtue of identical costs they are
giving the same price?
Mr. LOEVINGER. The cost data is relevant certainly to the issue

whether or not prices are the same because of collusion or because of
other factors.
As was pointed out in the ABA Subcommittee report which I under-

stand is in the record, this has been held in a number of cases. There
are a significant number of antitrust cases in which the courts have
specifically held cost data to be relevant to the issue of collusion in
establishing price.

This, of course, was the precise issue presented to the district court
in New Jersey in the Eli Lily & Co. case which may or may not be in
this record.
For the record, the citation is 24 Federal Rules Decision 285, where

this was the precise issue presented to the district court, and it held
that cost data should be produced because they were relevant to a
charge of collusion in establishing price.
(At this point\in the proceedings Senator Hart left the hearing

room.)
Senator KEFAUVER. It has been suggested by quite a number of wit-

nesses and in this subcommittee, and as a matter of fact, we have had
a bill to that effect, that in certain basic, highly concentrated industries
there should be some preliminary notice of price increases. Would
not cost data be helpful in dete.rmining whether such legislation would
be useful or not?
Mr. LOEVINGER. I do not know that I can add much to what I have

said, Senator.
There are, of course, many considerations involved in determining

policy with respect to such a proposal as that. Some of them
obviously relate to matters such as monopoly power and the existence
of collusion or price leadership as to which cost data are relevant.
Others may involve other considerations. I am aware of this pro-

posal which I believe was made by Senator O'Mahoney specifically in
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certain bills that he introduced, but I am not prepared to discuss that
specific proposal, really, at this time.

Senator KEFAUVER. There is a proposal similar to that pending at
the present time, although I think that particular one went to another
committee, as I recall.
Judge Loevinger, finally have not the courts held uniformly that in

contests against the Federal Trade Commission under its powers to
obtain cost data under section 6 of the Federal Trade Commission
Act, and in contests under the other antitrust laws, where cost data
may be needed, the courts have required the production of cost data.
Mr. LOEVINGER. Again, the principle, I think, is best stated 
Senator KEFAUVER. That is, if it is pertinent to the matter.
Mr. LOEVINGER. Yes. If I may quote briefly from the ABA Sub-

committee report, it states the principle correctly I believe in a para-
graph which says:

Despite the prejudice which may result, the law is clearly established that a
party has no absolute right to refuse to disclose information on the grounds that
trade secrets will be divulged. Although the fundamental principle seems to
call for disclosure of information divulging trade secrets, as long as it is rele-
vant to a party's contentions the extent to which disclosure will be compelled
in a particular case is within the court's discretion.

And it says later:
In any event, whenever cost data are offered at trial, the court must necessarily

balance the equities in each case and weigh the disadvantages or burden and
complication against the materiality of the data offered.

Senator KEFAUVER. Judge Loevinger, you have been to Europe on
several occasions studying the antitrust laws, the charters, and so
forth, of the European Common Market and the charter of the High
Authority of the European Coal and Steel Community, have you not?
Mr. LOEVINGER. Yes, sir.
Senator KEFAUVER. I see a statement by Mr. Patton here which

he has repeated several times:
As an indication of the importance the foreign steel producers attach to the

confidential character of product cost data, I call your attention to the fact
that the High Authority of the European Coal and Steel Community is not per-
mitted to obtain manufacturing costs data from the participating companies
without the explicit permission of such companies.

Have you examined the charter of the High Authority of the
European Coal and Steel Community?
(At this point in the proceedings Senator Hart returned to the

hearing room.)
Mr. LOEVINGER. Yes, sir. That statement is not quite in accord

with my understanding. A translation of the Treaty of Paris appears
in volume 46 of the American Journal of International Law. The
Treaty of Paris is the treaty constituting the European Coal and
Steel Community signed at Paris on April 18, 1951.

Article 47 of that treaty, which so far as I am able to ascertain
has not been modified, reads insofar as relevant as follows:
The High Authority may gather such information as may be necessary to the

accomplishment of its mission. It may have the necessary verifications carried
out. The High Authority shall not divulge information which by its nature
is considered a professional secret, and in particular information pertaining to
the commercial relations or the breakdown of the costs of production of enter-
prises. With this reservation it shall publish such data as may be useful to
governments or to any other interested parties.
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I take it to be fairly evident from this that the High Authority may
obtain such information but is not to publish it as stated here in such
form as to show the breakdown of costs.

Senator KEFAUVER. It may be available for governments.
Senator ERVIN. There is a roll call vote over in the Senate.
(At this point in the proceedings Senators Ervin and Scott left the

hearing room.)
Senator KEFAUVER. Did you understand my question?
Mr. LOEVINGER. Sir?
Senator KEFAUVER. You read that they could get such information

as they want and that would be useful to governments.
Mr. LOEVINGER. They can get such information, but are not to dis-

close it. I believe the principle against nondisclosure goes to the na-
tional governments. Essentially the Coal and Steel Community, like
the Common Market, is something on the order of a federal govern-
ment, and the national governments correspond somewhat roughly to
our State governments.
Senator KEFAUVER. Any other questions? Thank you very much,

Judge Loevinger.
Mr. LOEVINGER. Thank you, sir.
Senator KEFAUVER. Senator Hart, do you have any observations you

wish to make before we leave?
Senator HART. No, Mr. Chairman, except to say that I wish I had

left for the rollcall already. I think I have indicated that I am satis-
fied that cost information would enable this committee to determine
with greater certainty than they can without it whether the antitrust
laws are in fact adequate to today's marketplace conditions as it re-
lates to steel.
Not an unimportant element in our whole economy, I wish we could

have it. I would not want to thereby damage that portion of the
economy and through it the whole economy any more than anybody
else.
I have no doubt about the jurisdiction of the committee to request

it or the relevancy of the information to our responsibility to evaluate
the adequacy of the antitrust laws.
I have no doubt at all about that. I am clearly troubled by this

businesss as it relates to the policy decision and the effect on the Amer-
ican steel industry. Yet if I conclude that the American steel in-
dustry would be damaged by furnishing the information, I am
acknowledging that this committee is not competent to safeguard
information given it.
I am not quite prepared to acknowledge that.
Senator KEFAUVER. Thank you, Senator Hart. We will place in the

record a short and very able brief on the law pertaining to this subject,
prepared by Mr. Flurry the able senior attorney for the subcommittee,
and a memorandum prepared by Dr. John M. Blair, of September 11.
which has been referred to.
(The documents referred to are as follows:)



STEEL COMPANIES ( SUBPENAS) 213

SEPTEMBER 11, 1962.
MEMORANDUM

To: Bernard Fensterwald, staff director.
From: John M. Blair, chief economist.
Subject: Cost data for the steel industry: Purposes and objections.
The objective of this memorandum is to discuss in summary form the principal

purposes to be served by securing cost data from the steel industry and the
major objections which have been advanced against obtaining such data.

PURPOSES

Obtaining the data will serve two purposes which lie at the heart of the
monopoly problem; (a) to reveal the extent and use of monopoly power and
(b) to show the relationship between size and efficiency.
By relating cost (and the important components thereof) to price it will be

possible to determine whether the leading companies possess a significant degree
of monopoly power. This can be done by showing whether in a given year, such
as 1961, the relationship of costs to price is not what would be expected in a
competitive industry under similar circumstances. Moreover, when substantial
excess capacity exists, as was true of the years for which the data are sought,
1954 and 1961, an increase in price greater than an increase in cost cannot be
e4plained on the basis of an excess of demand over supply. If it is also not due
to an increase in costs, the logical deduction is that it is due to the exercise of
monopoly power. Conversely, a showing that the increase in price in this period
has been less than the increase in unit labor costs would indicate the possession
of significant monopoly power in the hands of the union.
The existence of an "unreasonable" relationship of costs to price has long beep

cited among the indicia of monopoly power. For example, in the American
Tobacco case I cost data were used to show whether there was an intent to
monopolize; in the Cellophane and Alcoa' cases cost data were employed to
establish whether there existed a monopoly power over prices. In the Alcoa case
the court found that the company had monopolized the industry in violation of
the Sherman Act. The Department of Justice placed in the record figures show-
ing the cost of producing aluminum, as computed from the books of the company.
According to these figures, in 1937 the total net mill cost for producing pig
aluminum, plus the cost of convertini the pig aluminum into commercial ingots,
plus administrative and selling expenses, was 9.6 cents per pound.' The fact
that at the time aluminum was selling for 20 cents a pound was one of the con-
siderations which led the court to conclude that the company had attempted to
monopolize and had monopolized in violation of the Sherman Act.
Recognizing the importance of costs to its consideration of the monopoly

problem, the Subcommittee on Antitrust and Monopoly has secured cost data on
all of the industries which have been the subject of its administered price in-
quiry, except steel. In automobiles, figures on unit profits were obtained from
the tWo principal producers which, together with information from other
sources that were available for this industry, made possible the construction
of a cost breakdown per car, which was publisheyi by the subcommittee in its
report on the automobile industry.' In bread, detailed unit cost data were
submitted by the major producers and aggregated into totals for groups of com-
panies by the Department of Agriculture for the subcommittee and published
by the subcommittee in its report on the bread industry.' In drugs, the sub-
committee obtained figures from major companies on their purchase and sales
contracts which formed the basis for its figures on unit production costs and
were published in its report on the drug industry.'

1 American Tobacco Co. et al. v. United States, 328 U.S. 781 (1946).
2 United States v. E. I. du Pont de Nemours d Co., 351 U.S. 377 (1956).
3 United States v. Aluminum Co. of America, 148 F. 2d 416 (C.C.A. 2d 1945).
4 Source: U.S. District Court, Southern District of New York, United States of America

V. Aluminum Company of America et al., vol. XVI, exhibit 718. (Received in evidence
May 5, 1939.)
5 85th Cong., 2d sees., "Administered Prices: Automobiles," report of the Subcommittee

on Antitrust and Monopoly to the Senate Judiciary ,Comtnittee, 1958, pp. 124-130.
87th Cong., let sees., "Administered Prices: Bread," report of the Committee on the

Judiciary, S. Rept. 1923, 1960, p. 113.
/ 87th Cong., let sees., "Administered Prices: Drugs," report of the Committee on the

Judiciary, S. Rept. 448, 1961, pp. 0-25.
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In addition to revealing the existence and use of monopoly power, cost data
are essential in determining the form of relief. It is one thing to find an un-
lawful monopoly, either under the Sherman Act or under proposed bills which
would apply the Clayton Act test with respect to mergers to existing concentra-
tion; it is something else to conceive and carry out an effective remedy. Any
implementation of dissolution necessarily raises the question of whether the
breaking up of a giant corporation into smaller enterprises impairs efficiency;
this issue can be approached intelligently only through the use of cost data.
Behind the refusal of the Supreme Court to order dissolution of the United
States Steel Corp. in 19208 and of the International Harvester Co. in 1924
was its assumption that efficiency would be impaired.
It is on this issue of size and efficiency that a fundamental divergence takes

place in the consideration of public policy. If efficiency is assumed to be
closely and directly related to size, the appropriate public policies would include
such measures as requiring notification and defense before a public body of
price increases, imposing some form of public utility rate control, or simply
placing reliance upon the "social conscience" of management, or giving manage-
ment financial inducements to improve the social performance of their corpora-
tion. But if size is assumed not to be related to efficiency, dissolution and com-
panion measures designed to promote competition becomes a logical course of
public policy. Only by obtaining cost data can an intelligent judgment be
made on the merits of this difficult issue.
As the Federal Trade Commission has put the matter:
"It is frequently assumed and sometimes explicitly stated that large plants

are typically responsible for the existence of company concentration, and that,
consequently, attempts to reduce the level of company concentration would
only result in 'considerable reduction in efficiency'. * * * It follows from this
line of argument that reductions in the level of company concentration in
such industries would necessarily impair productive efficiency, resulting in
higher production costs, and thus, inferentially, in high prices.

"This assumed close relationship between plant and company concentration
has been vigorously attacked by other authorities who place their major em-
phasis as to the causes of concentration on consolidations, mergers, and acquisi-
tions. * * * It follows from this line of argument that any excess of company
concentration over plant concentration is due to factors other than the require-
ment of large plants for mass-production operations. Such an excess results
from a combining of different independent plants under common ownership
and control, which may result in certain advantages to the owners and man-
agers but which does not, in and of itself, result in any increase in production
efficiency." "

OBJECTIONS

Aside from the question of relevance to the subcommittee's jurisdiction (which
has been discussed above), the principal objections which have been raised to
supplying the cost data involve the issues of confidentiality, burdensomeness, and
value to foreign competitors, each of which will be discussed below.

Conftdentiality.—In the chairman's memorandum to members of the Subcom-
mittee on Antitrust and Monopoly of April 11, 1962, outlining the inquiry he
stated:
"On the basis of our experience with the steel companies in the 1957 hearings

I know that they regard this type of information [cost data] as confidential.
Therefore, to avoid controversy on this issue and to expedite use of the informa-
tion, it is my intention in making public the reported data to present the figures
in groups of three companies so that the figures applicable to any one company
cannot be ascertained. •
"It is also my plan to have the individual companies' schedules submitted by

the subcommittee to the General Accounting Office. The tabulations of the figures
into the groups of three companies will be done by accountants of that organiza-
tion under the direction and supervision of the Comptroller General of the
United States."

8 United States v. United States Steel Corp., 251 U.S. 416.
p274 U.S. 708.
"Report of the 11TC on "The Divergence Between Plant and Company Concentration,

1950," pp. 2-3.
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As a result of negotiations with Mr. John S. Tennant, general consel of the
United States Steel Corp., further concessions have been made to the industry.
Thus, there are to be no size breakdowns for barbed wire, nails and staples, rails
and heavy structural shapes. Similarly, the size breakdowns for plates and hot-
rolled bars are to be in terms of the four largest rather than the three largest
companies. This has been done to prevent one company from deriving a com-
petitor's costs by subtracting its own costs from the group aggregate. United
States Steel, which has more grounds for apprehension on this point than any
other company, appears to be satisfied with the groupings as finally developed.

Also, as a result of a request by Mr. Tennant, it was agreed to have the sched-
ules submitted directly to the General Accounting Office, to make available to the
industry a copy of the table plans to be used in preparing the tabulations, and to
return to the companies their schedules upon completion of the tabulation.
Burdensonteness.—While prepared during World War II by accountants for

the steel companies, themselves, the original questionnaires accompanying the
subpenas (Forms A, B, C, and D) could, it now appears, be filled out only by the
expenditure of considerable time and resources. In part, this is due to the fact
that some (and perhaps all) of the steel companies do not keep records in the
same manner as they were maintained during World War II. In a meeting on
May 31. Mr. Tennant stated that the burden of complying with the original
questionnaire would be so great as to force United States Steel to take their
case to the members of the subcommittee, the full committee and the courts before
complying. And even if forced to comply, it could not do so for 14 of their ap-
proximately 30 mills since the necessary underlying records for 1954 had been
destroyed. Substantial deletions and modifications in the original questionnaires
were therefore made, resulting in the present schedules I, II, and III.
In the first place, the basis for reporting the data for the individual finished

steel products was changed from the mill to the company, thereby reducing the
reporting requirements by about two-thirds. Second, a number of products were
completely eliminated from the list. Third, with one exception, the items for
which costs are to be supplied reflect the current detail in which cost records are
currently maintained by the United States Steel Corp. (an probably other com-
panies as well) ; the exception is labor costs, which is to be furnished by a simple
arithmetical computation from available records. Finally, a large number of
items for which information was to be supplied have been eliminated; the mod-
ified schedules call for only the most important cost elements. It is because of
those substantial concessions that United States Steel Corp. withdrew its
original objection to compliance on the grounds of burdensomeness.

Value to foreign competitors.—The argument that the disclosure of cost data,
even in group totals, would be harmful to the American industry in its competi-
tion with foreign producers has certain elements of plausibility, which, however,
can be discounted on several grounds. Behind this argument is the widely held
assumption that costs per ton are significantly higher in the United States than
in Europe. Given this assumption, the argument can plausibly be made that
knowledge of the actual level of U.S. costs would enable foreign producers %o
price their product below U.S. costs (but above their costs) thereby 

eliminatink

U.S. competition. But the assumption that steelmaking costs are higher in the
United States than in Europe is questionable. Labor costs, it is true, are ma-
terially higher in the United States, even despite the higher productivity of the
American industry. But the reverse appears to be true of both iron ore and
coking coal, both of which are more important elements in the cost structure than
labor. If European costs are not significantly lower than American costs,
knowledge of the latter would be of little value to foreign producers.
In the second place, without supplying cost data to the subcommittee (or to

anyone else), the American steel industry has been rapidly losing its share of
world markets. This in turn has been an inevitable result of the fact that the
export market prices of U.S. steel producers have been approximately 30 percent
above the export prices of European steel companies. If, through the presenta-
tion of cost data, it became evident that U.S. export prices were excessive in
relation to costs, any resultant reductions in prices would tend to increase the
U.S. share of world markets.
Finally, the argument presumes that total unit costs are constant regardless

of the rate of output. While the U.S. steel industry has continually insisted
that demand for its products is inelastic, it can hardly contend that lower ex-
port prices would not have given it a greater share of the rapidly expanding
world market for steel. Had it secured an additional volume of orders from
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abroad, its unit overhead costs—and thus its total unit costs—would have de-
clined. Just as costs help to determine prices, so also do prices have an influ-
ence on costs—an economic reality which is completely overlooked in this
"foreign competition" argument.

SEPTEMBER 6, 1962.

MEMORANDUM FROM ESTES KEFAUVER RE SUBPENAING OF "COST DATA" IF PERTI-
NENT TO A VALID LEGISLATIVE INQUIRY

QUESTION

Are the steel companies entitled to refuse to comply with the Antitrust Sub-
committee subpena on the ground that the information called for is "confidential,"
and that "production and public disclosure * * * [thereof] would be very det-
rimental to * * * [their] competitive position at home and abroad?" (Republic
Steel Co. letter of August 10, 1962).

ANSWER

Although in court cases trade or business secrets are entitled to some special
protection to avoid unnecessary harm to the producing party's competitive posi-
tion, such information must nevertheless be produced if material is pertinent.

(1) There are no cases dealing expressly with the problem insofar as con-
gressional committees are concerned, but a congressional committee has at
least as much right as a private party or a Government agency in a court
case;
(2) Merely "confidential" information is not privileged, unless it falls into

the category of a trade secret; there is some doubt as to whether cost data
are entitled to the protection of a trade secret like a secret process; .
(3) Even if cost data are entitled to protection as a business secret, if

adequate measures are taken to prevent disclosure of the damaging infor-
mation, the material must be produced.

DISCUSSION

A. The rules applicable to congressional hearings
Research has disclosed no decisions specifically involving refusals to produce

alleged trade or business secrets before a congressional committee. The de-
cisions in civil court cases, however, would seem to be authoritative. As will
appear below, these court cases grant no absolute immunity to trade secrets; at
most, they permit a qualified immunity where the necessity for such records does
not appear; and (2) no safeguards for secrecy are possible. Neither of these
two necessary conditions applies to the present situation for (1) the public in-
terest in the committee's obtaining this information would seem at least as great
as a private party's; and (2) we have indicated a willingness and method for
maintaining secrecy.
Moreover, it is well established that legislative committees may adopt even

less restrictive rules of evidence than obtains in courts of law. See I Wigmore
on Evidence, sec. 4K (3d ed. 1940). ("Experience seems to indicate that if
these [congressional] investigative proceedings were hampered by intricate rules
and legal formalities, their effectiveness would be materially lessened.") At
the very least, the rules applicable to congressional hearings should be no more
restrictive than those in judicial proceedings.

B. The scope of the protection for trade or business secrets
Although the steel companies attempt to justify their refusal to produce the

cost data in question on the ground that it is "confidential" what they probably
mean is that the data is privileged as a business secret. Merely "confidential"
data is entitled to no protection.. Thus, in Communist Party v. Subversive Activ-
ities Control Board, 254 F. 2d 314 (D.C. Cir. 1958), the court said, with reference
to FBI files:
"There is a vast difference between confidential and privileged. Almost any

communication, even an ordinary letter, may be confidential. Such a document
may not relate to any matter of high public concern. But privileged means that
the contents are of such character that the law as a matter of public policy
protects them against disclosure. A communication from a person to his banker
may be confidential, but it is not privileged; certain of his communications to
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his doctor or his lawyer are not only confidential but also privileged; the law
does not permit their disclosure even under subpena by a court."
As to business secrets the general rule in court cases is stated in Wigmore as

follows:
"It is clear that no absolute privilege for trade secrets is recognized. On the

other hand, courts are apt not to require disclosure except in such cases and to
such extent as may appear to be indispensable for the ascertainment of truth."

8 WIGMORE ON EVIDENCE, SEC. 2212

(McN. ed. 1961)

And in Moore's Federal Practice, it stated quite explicitly that "if the informa-
tion is relevant and necessary to the presentation of the case, it will be required.
The court may impose special conditions to protect the party" (4 Moore's Fed.
Prac., sec. 26.22 [3] (1950) ).
The cases fully support these statements; indeed, some go further and indicate

that business secrets relating to costs, expenses, and the like, are entitled to
almost no protection, and certainly to less protection than formulas and
processes.
Thus, in Caldwell-Clements, Inc. v. McGraw-Hill Pub. Co., 12 F.R.D. 531, 545

( S.D.N.Y. 1952), an antitrust suit between two competitors involving a request
for cost data, among other things, the court first laid down the following general
rule: "* * * Where information is relevant and necessary to the presentation of
a case the consequence of disclosure of trade secret is not a bar to discovery.
[Citations omitted] * * * On the other hand the circumstances might warrant
the issuance of a protective order * *

It then went on to say: "* * * The secrets involved, [cost and revenue data]
while something the defendant would want to keep to itself, do not amount to a
secret process or an item or service sold in trade. They would seem to be
matters that could be brought out on the trial and therefore should be amenable
to the discovery process" (545) .
And more recently in Sandee Mfg. Co. v. Rohm d Hass Co., 24 F.R.D. 53 (N.D.

Ill., 1959), another antitrust suit between two competitors, the court forced the
defendant to disclose its cost data and internal bookkeeping, stating that (1)
the information was relevant to charges of unlawful pricing; and (2) the in-
formation was not secret or confidential. Insofar as secret technical processes
were concerned, the court went on, the defendant had no absolute privilege
therefor, but limiting safeguards would be provided, if full disclosure of these
processes were not essential to the case.
See also Paramount Film Dist. Corp. v. Ram, 91 F. Supp. 778 (E.D.S.C. 1950)

(all data as to transactions with defendant's competitors) ; Singer Mfg. Corp.
v. Brother Int'l Corp., 191 F. Supp. 322 (S.D.N.Y. 1960) (defendant, a compet-
itor of plaintiff, was granted information in antitrust suit as to sales and prices;
such data held not really a trade secret) ; Crocker-Wheeler Co. v. Bullock, 134
Fed. 24 (W.D. Ohio 1904) (books showing expenses, customers, and methods
not shown to competitor only because not shown to be relevant) ; C. F. Simon-
in's S048 v. American Can Co., 30 F. Supp. 901 (E.D. Pa. 1939) (antitrust suit
plantiff granted information about defendant's dealings with plaintiff's
competitors).
The most that has been done to protect the secret is to set up safeguards.

For example, in United Parcel Delivery Co. v. Federated Dept. Stores, 14 F.R.D.
451 (D. Del. 1953), secrecy of plaintiff's records was essential because plaintiff
had guaranteed such secrecy to its customers, many of whom were defendant's
competitors. The court, therefore, made special arrangements so that defend-
ant could get all the information it needed without infringing on the confidenti-
ality of the affairs of others.
But this is as far as the courts will go. If the information is pertinent and

essential, the claim of business secrets will be unavailing.
Assuming, arguendo, that cost data may be classified as "trade secrets," it is

subject to subpena when pertinent to the issue under consideration. Federal
Trade Commission v. Tuttle, 244 F. 2d 605 (1957) in which the court said:
"The respondents contend that the information sought by the Commission

under the subpena in the case at bar would include the sales records of the
individual companies and that those records may be properly classified as "trade
secrets." Assuming, arguendo, that sales records of the individual companies
are trade secrets under section 6(f), all that that section forbids is the publica-
tion of 'trade secrets and names of customers,' in public reports that the Corn-
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mission may make 'from time to time' which it 'shall deem expedient in the
public interest.' That does no mean that 'trade secrets and names of customers'
may not be subpenaed by the Commission in any proceeding or investigation
under the act. They may be subpenaed in litigation in the Federal courts, if
the information is relevant and necessary to the presentation of a case" (at
p. 616). Certiorari was denied in this case.
In United States v. Brewster, 154 F. Supp. 126 (1957) the court states as

follows:
"It has been pointed out that neither an incorporated or an unincorporated

association can assert an unqualified right to conduct its affairs in secret.
United States v. Morton Salt Co., 1950, 338 U.S. 632, 636, 70 S. Ct. 357, 94 L. Ed.
401. However, a corporation may challenge an order for the production of
records if it is unreasonable on grounds other than self-incrimination, i.e., if
it is too sweeping, Hale v. Henkel, 1906, 201 U.S. 43, 76, 26 S. Ct. 370, 50 L. Ed.
652; if the information sought is not relevant to any lawful inquiry, Oklahoma
Press Pub. Co. v. Walling, 1946, 327 U.S. 186, 208, 66 S. Ct. 494, 90 L. Ed. 614,
or if it represents 'a fishing expedition' in quest of evidence of crime, Federal
Trade Commission v. American Tobacco Co., 1924, 264 U.S. 298, 305-306, 44 S.
Ct. 336,68 L. Ed. 696" (at p. 134).
In upholding the validity of the subpena by the subcommittee of the Com-

mittee on Government Operations directing Brewster to produce "the books
and records of (each organization) for the period from January 1, 1951, to
December 31, 1955, including cash receipts and disbursements, canceled checks,
general ledgers, bills and invoices, bank statements, check stubs, correspondence
files, memorandums,, and minutes of meetings" the court said:
"S * * the court finds no supportable challenge to the constitutional validity

of these subpenas. Their terms are only as broad as the scope of the inquiry.
If subpenas like these are to fail, the unions will be cloaked with absolute im-
munity and Congress must wait in the darkness until suspected union officers
get around to volunteering confirmatory data" (at p. 135).
The Brewster case was reversed by the circuit court of appeals on grounds

other than the validity of the subpena.
In United States v. Orman (207 F. 2d 148 (1953) ), the court made the fol-

lowing statement with respect to the right of a committee to intrude upon the
"right of privacy" where the material sought was pertinent to the Investigation:
"10 * * The individual must reply, for the protection of his privacy, upon the

requirements of pertinency discussed above. Where a congressional investiga-
tion enters a field to which the first amendment is applicable, courts will be
particularly careful to check unlawful lines of inquiry. (Rumely v. United
States, supra.) But even here it must be remembered that 'the right of free
speech is not absolute but must yield to national interests justifiably thought to be
of larger importance. The same is true of the right to remain silent. When
legislating to avert what it believes to be a threat of substantive evil to national
welfare, Congress may abridge either freedom.' ( See Lawson v. United States,
1949, 85 U.S. App. D.C. 167, 176 F. 2d 49, 52, certiorari denied, 339 U.S. 934,
70 S. Ct. 663, 94 L Ed. 1352, rehearing denied, 1950, 339 U.S. 972, 70 S. Ct. 994,
94 L. Ed. 1379). Similarly under the fourth amendment: it is only 'unreason-
able' searches and seizures which are prohibited. (See Zimmermann v. Wilson,
supra.) It appears, therefore, that there is in law no absolute right of privacy
apart from these familiar Protections. ( See Barsky v. United States, supra.)"
"As shown above, the committee had reason to investigate Orman as it did.

(Cf. Marshall v. United States, supra.) There could be no doubt in Orman's
mind as to what information the committee desired, or the general purpose
for which the committee had been appointed. Therefore Orman is in error in
claiming a violation of his right under the fourth and fifth amendments and
of his 'right of privacy' vis-a-vis the committee" ( at p. 158).
In the case of Federal Trade Commission v. Electric Bond and Share Com-

pany (1. F. Supp. 247) the court held that the Federal Trade Commission, under
a resolution of the Senate directing FTC to investigate certain matters with
respect to public utilities, had the power to require Electric Bond & Share Co.to produce under section 6 (a ) of the Federal Trade Commission Act the costto a corporation of rendering all purchasing services to its subsidiary operatingcompanies engaged in the interstate transmission of gas or electricity.
In connection with this discussion, attention is called to the following quota-tion from a decision of the U.S. Supreme Court in McPhaul v. United States

(368 U.S. 372, at p. 379) relating to the failure of a witness to appear under a
subpena to produce records.
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"We think the Court's decision in United states v. Bryan (339 U.S. 323) is
highly relevant to these questions. For it is true here as it was there, that 'if
[petitioner] had legitimate reasons for failing to produce the records of the
association, a decent respect for the }louse of Representatives, by whose author-
ity the subpenas issued, would have required that [he] state [his] reasons for
noncompliance upon the return of the writ." (Id. at 332.) Such a statement
would have given the subcommittee an opportunity to avoid the blocking of its
Inquiry by taking other appropriate steps to obtain the records. 'To deny the
committee the opportunity to consider the objection or remedy it is in itself a
contempt of its authority and an obstruction of the processes. (See Bevan. v.
Kreiger, 289 U.S. 459, 464 465 (1933).)' His failure to make any such state-
ment was 'a patent evasion of the duty of one summoned to produce papers
before a congressional committee [,and] cannot be condoned.' (Id., at 333" (at
p. 379) ).

LEGISLATIVE PRECEDENTS

Although hasty research has disclosed few congressional subpenas which seek
cost data, it is very common for congressional committee subpenas to ask for all
books and records of an individual or business. For example, the Permanent
Subcommittee on Investigations of the Senate Government Operations Commit-
tee recently issued two subpenas to nightclub owners in the American Guild of
Variety Artists hearings, which called for all financial and personal records of
the owners of the clubs. (See pt. I, pp. 202-205). We have been advised by Mr.
Adlerman that the Billy Sol Estes subpenas also called for all financial records.
Such blanket subpenas would obviously include cost data.

Similarly broad subpenas, delving into the most detailed business affairs, have
been issued by the McClellan Select Committee on Improper Activities in the
Labor or Management Field to unions. (See p. 15159, pt. 40, of the hearings;
also the subpena to Frank Brewster, upheld by the district court.)

Senator KEFAIIVER. Last Wednesday I had placed in the record a
summary of my position on this matter which I will refer to very
briefly now.
(At this point in the proceeding Senator Hart left the hearing

room.)
Senator Kefauver. The Antitrust Subcommittee is directed by

the Senate to study the problems of monopoly and to improve the
antitrust laws. Specifically, the committee this year was directed and
received an authorization to continue these studies of administered
prices in the metals industries and others. We have bills and propo-
sitions before us which make the data that we are seeking pertinent
and necessary. We have tried to get at the truth; that is all we want
to enable us to legislate as in times past. That is what we need at this
time.
The cost data are necessary for the work of this committee. It is a

matter of whether the committee is going to have the necessary tools
with which to do its work. The basis of Mr. Patton's objections for
not supplying costs is the fear of foreign competition.
Mr. Patton had no documentation of a substantial nature that pro-

duction costs abroad are lower. We have shown, on the other hand,
that labor productivity in this country is very much higher, that
fringe benefits in the other countries are very much greater. We have
shown that costs of coking coal are clearly much higher in European
countries than they are here, and that the cost of iron ore is higher
there than it is here.
The argument that foreign costs are significantly lower has not

been substantiated by Mr. Patton. There is substantial evidence that,
if anything, the reverse is true. We are confronted with a situation
where our plants are operating at only 60 percent of capacity. There
is for one reason or another a substantial identity of prices, a raising
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of prices by the major companies at the same time by the same amount
to the same level, and for practical effects so far as the purchasers of
steel are concerned, there is a continuation of the old basing point
system.

All of these are very important for the subcommittee to look into.
I saw an editorial in the Sunday Star saying that I acknowledged,

by trying to make concessions to the company, that I thought their
cost data should be kept secret and confidential. I am not making any
such acknowledgment. I do not know until we see what the costs
are. From the information I have, I see no real, valid reason why
it would be advantageous to their competitors. But out of an effort
to be considerate and to meet their objections, to protect them in
what they feel is important, we have gone to every length possible
to keep the costs of the individual companies from being disclosed,
through submission to the Comptroller General, through possibly
their statement in percentage terms, through the possible use of a
deflator or some other method.
I note that the steel companies have no compunction in presenting

cost data when it serves their purpose • to wit, getting price increases
from the OPA, but when it comes to this committee, there is ̀.ki, different
reaction. As far as I am concerned, the steel companies have not
shown good reasons for noncompliance with the subpena.
They were ordered to appear and to produce documents and did

not do so. I want to make it clear that I am not interested in inflicting
any punishment upon any of these individuals. It serves no good pur-
pose for them to be fined or jailed. I would be against that, frankly.
What we want is the information which I think we are entitled to
have. I shall renew my effort with the full committee.
I do not know if I have any direction or any authority about the

printing of the record, but I shall certainly recommend to the
chairman that the record be printed so as to enable all the members
of the committee to have an opportunity of reading and studying it,
so that they can vote on the matter with full knowledge of what has
been stated in these hearings.
These are matters not only of concern in connection with antitrust

laws they are matters of grave concern to unemployment, to our
foreign markets, to our gold outflow. I think the public is entitled
to some information as to who is right in this running battle between
labor and management, who is right in saying that we cannot operate
our plants at more than 50 percent of capacity, who is right in saying
that foreign companies can sell in other countries for 30 percent less
than American companies.

These are important questions which will, in one way or another,
have to be dealt with. They are going to continue to confront the
Congress, regardless of what is done here or in the full committee,
or regardless of what the steel companies eventually decide to do in
connection with the information we need.
If that is all, we will recess the committee subject to the call of the

Chair.
(Whereupon, at 5:10 p.m., the committee was adjourned, subject to

the call of the Chair.)
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