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PROBLEMS OF FEDERAL-STATE-LOCAL RELATIONS

TUESDAY, SEPTEMBER 18, 1962
U.S. SENATE,

SUBCOMMITTEE ON INTERGOVERNMENTAL RELATIONS
oF THE CoMMITTEE ON GOVERNMENT (PERATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:30 a.m., in room
3302, New Senate Office Building, Senator Edmund S. Muskie (chair-
man) presiding.

Present: Senators Muskie, Ervin, and Mundt.

Also present: Warren I. Cikins, stafl director; James I£. Smith,
chief consultant; Lurlene P. Wilbert, chief clerk; and Dee Craven,
assistant chief clerk. From the full committee : Walter L. Reynolds,
chief clerk and staff director; Ann M. Grickis, assistant chief clerk;
and Arthur A. Sharp, staff editor.

OPENING STATEMENT OF THE CHAIRMAN

Senator Muskie. The committee will be in order.

This is the first meeting to be conducted by the newly created Senate
Subcommittee on Intergovernmental Relations established under
Senate Resolution 359 of the 87th Congress.

I should like to include in the record at this point the resolution
(S. Res. 359) and the report which accomﬁanied it (S. Rept. 1716).

(The resolution and report referred to follow:)

[8. Res. 309, 87th Cong., 24 sess.]
[Considered and agreed to; title amended]

RESOLUTION

Resolved, That the Committee on Government Operations, or any duly author-
ized subcommittee thereof, is authorized under section 134(a) and 136 of the
Legislative Reorganization Act of 1946, as amended, and in accordance with its
Jurisdictions specified by subsection 1(g) (2) (D) of rule XXV of the Standing
Rules of the Senate, to examine, investigate, and make a complete study of inter-
governmental relationships between the United States and the States and
municipalities, including an evaluation of studies, reports, and recommendations
made thereon and submitted to the Congress by the Advisory Commission on
Intergovernmental Relations pursuant to the provisions of Public Law 86-380,
approved by the President on September 24, 1959.

Sec. 2. For the purposes of this resolution the committee, from the date of
approval of this resolution to January 31, 1963, inclusive, is aunthorized (1)
to make such expenditures as it deems advisable; (2) to employ upon a tem-
porary basis, technical, clerical, and other assistants and consultants: Provided,
That the minority is authorized to select one person for appointment, and the
person so selected shall be appointed and his compensation shall be so fixed that
his gross rate shall not be less by more than $1,400 than the highest gross rate
paid to any other employee; and (3) with the prior consent of the heads of the
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2 PROBLEMS OF FEDERAL-STATE-LOCAL RELATIONS

departments or agencies concerned, and the Committee on Rules and Adminis-
tration, to utilize the reimbursable services, information, facilities, and per-
sonnel of any of the departments or agencies of the Government.

Sec. 3. The committee shall report its findings, together with its recommenda-
tions for legislation as it deems advisable, to the Senate at the earliest prac-
ticable date, but not later than January 31, 1963.

Sec. 4. Expenses of the committee, under this resolution, which shall not
exceed $40,000, shall be paid from the contingent fund of the Senate upon
vouchers approved by the chairman of the committee.

Amend the title so as to read: “Resolution authorizing a study of intergov-
ernmental relationships between the United States and the States and munici-
palities.”

[8. Rept. No. 17186, 87th Cong., 2d sess.]

STUDY OF INTERGOVERNMENTAL RELATIONSHIPS BETWEEN THE UNITED STATES AND
THE STATES AND MUNICIPALITIES

The Committee on Rules and Administration, to whom was referred the reso-
lution (8. Res. 359) authorizing a study of intergovernmental relationships
between the United States and the States and municipalities, having considered
the same, report favorably thereon with an amendment and recommend that the
resolution as amended be agreed to by the Senate.

This resolution would authorize the Committee on Government Operations, or
any duly authorized subcommittee thereof, from the date of enactment of the
resolution through January 31, 1963, to expend not to exceed $40,000 “to
examine, investigate, and make a complete study of intergovernmental relation-
ships between the United States and the States and municipalities, including an
evaluation of studies, reports, and recommendations made thereon and submitted
to the Congress by the Advisory Commission on Intergovernmental Relations
pursuant to the provisions of Public Law 86-380, approved by the President on
September 24, 1959."

The amendment adopted by the Committee on Rules and Administration, pro
forma in nature, would amend the title more properly to reflect the purpose of
the resolution.

The purposes of the contemplated inquiry are more fully expressed in a letter
to Senator Mike Mansfield, chairman of the Committee on Rules and Administra-
tion, from Senator Edmund S. Muskie, chairman of the Subcommittee on Inter-
governmental Relations of the Committee on Government Operations, which letter
(with accompanying budget) is as follows:

U1.8. SENATE,
Washington, D.C., July 9, 1962,
Hon. Mike MANSFIELD,
Chairman, Committee on Rules and Administration,
U.8. Senate, Washington, D.C.

Dear MR, CHAIRMAN : T am enclosing a copy of Senate Resolution 359, author-
izing the ereation of a Subcommittee on Intergovernmental Relations which I
reported from the Committee on Government Operations on June 29, 1962. The
resolution has the unanimous approval of the Committee on Government Oper-
ations.

The Government Operations Committee has become increasingly aware of the
complexity of the problems affecting the relations between the Federal, State,
and loeal governments. Three members of the committee—Senator Ervin, Sena-
tor Mundt, and I, are members of the Advisory Commission on Intergovern-
mental Relations. From time to time, the Government Operations Committee
has been assigned legislation related to the problems of intergovernmental rela-
tions, some of which has been developed in the Advisory Commission.

We have proposed the establishment of a permanent Subcommittee on Inter-
governmental Relations because we believe that such a subcommittee could make
a fruitful contribution in the area of intergovernmental relations by offering
solutions to specific problems and illuminating general problems affecting all
levels of government and their relationships.

Since its establishment in 1959 as a permanent organization, the Advisory
Commission on Intergovernmental Relations has made remarkable progress. Its
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10 reports have been treated with great respect, and 3 of its 11 recommendations
for congressional action have been adopted. It is clear that, as the Commission
gains momentum, it will provide more legislative recommendations for the con-
sideration of Congress. Some of its present proposals are pending before the
Government Operations Committee and we may anticipate that more will be
referred to the committee in the future.

In the last 3 years, because of the workload in other subcommittees of the
Government Operations Committee, special subcommittees have been set up to
conduet hearings on legislation involving intergovernmental relations. We be-
lieve that the need and the growing responsibility for action in the intergovern-
mental relations field can best be served by the establishment of a new perma-
nent subcommittee with a small, competent staff. Such a subecommittee would
not trespass on the responsibilities of other subcommittees. The proposed budget
for the remainder of this Congress would total $40,000. 1 am submitting with
this statement a copy of the proposed budget.

The proposed subcommittee would be in a position to develop more adequate
information on the problems of intergovernmental relations, would be able to
hold hearings, to which Advisory Commission recommendations and other legis-
lative suggestions would ge given appropriate consideration, and would give
interested parties from all parts of the country an opportunity to comment on
proposals in the intergovernmental relations field.

There are bills now pending before the Government Operations Committee
which could be referred appropriately to a Subcommittee on Intergovernmental
Relations, We anticipate that the work of the subcommittee could begin this
summer and that fall hearings on general problems affecting intergovernmental
relations problems could be scheduled.

We believe the proposed subcommittee could make a major contribution to
the strengthening of our Federal system and to the enhancement of cooperation
between all levels of government,

We hope the resolution will meet with the favorable consideration of the Com-
mittee on Rules and Administration.

Sincerely,
BEomusp 8. Muskie, U.S. Senator.

Budget

. Base sal- | Gross sal- | Monthly | Total for
Position Number Ary per ary per salary
AN annum (gross)

STAFF

Legal and Investigative:
Staff director 3, £16, 102. 90
Chief consultant.. | ' 16, 102, 90

Administrative and elerieal:
Chilef clerk anduscul 3, 7, 906, 37

2 6, 205. 16

bl s

ADMINISTRATIVE

Contribation to employees health benefit programs (Public Law 86-382, effective July 1, 1980) .

Contribution to civil servies retirement fund (624 percent of total salarles paid)

Contribution to employees Federal omplusmﬁ group life Insurance (27 cents per month per
$1,000 coverage). ...

Reimbursable payments to agencies

Travel (inclusive of field investigations).

Hearings (inclusive of reporte

Witness fees, expenses

Stationery, office supplies

Communieations {telt'jyl\um . 1 af

Newspapers, magazines, documents. .

Contingent fund. - o cceve e

Funds requested, Senate Resolution 359, $40,000.
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Senator Muskie. In this material will be found the reasoning which
led to Senate action to give specific attention to ways and means of
enhancing cooperation among all levels of government and strengthen-
ing our Federal system.

The field of intergovernmental relations might be categorized as the
“hidden dimension of government.” :

Performing as almost a fourth branch of government in meeting
the needs of our people, it nonetheless has no direct electorate, oper-
ates from no set perspective, is under no special control, and moves
In no particular direction.

Programs in this field make an unpredictable impact on our society
and our economy. The world of intergovernmental relations is rep-
resented by no policymaking body—there is no executive, no legisla-
tive, and no judiciary. The Advisory Commission on Intergovern-
mental Relations serves as its major meeting ground, but this organi-
zation functions only in an advisory capacity.

What we hope to do in the work of this subcommittee is to give
this so-called hidden dimension of government definition and
identity—to understand what it is and what its potential is, and in
what directions it is moving.

Evidence that this field makes a major impact on the lives of all
Americans can be found in its involvement in such matters as high-
ways, housing, public assistance, hospitals, airports, public health,
unemployment compensation, education, agrieultural extension, and
waste treatment facilities.

A substantial amount of our governmental expenditures is involved
in these programs every year. Assuming that we consider the com-
bined Federal, State, and local contributions, estimates of the sum in-
volved range from $11 billion in fiseal 1962 to $14 billion in 1963.

It is significant to note that no governmental authority is prepared
to provide any specific data on this subject. This amount is greater
than the total Federal budget used to be in the not too distant past,
and yet we do not see it appearing as a recognizable entity in the
Federal budget or in State and local budgets.

It is our purpose today to explore with a panel of experts the prob-
lems in the field of Federal-State-local relations which they view as
currently causing major difficulties in the proper functioning of our
Federal system.

It is clear that many Americans hold drastically conflicting views
on the relative roles of the different levels of government, and it is our
intention to give careful attention to every point of view to determine
which pattern of interrelationships best serves the needs of the United
States during this period of our history.

Woodrow Wilson said that “the question of the relation of the States
to the Federal Government is the cardinal question of our constitu-
tional system.”

Our Founding Fathers created a system of the division of powers
between levels of government which has withstood thé test of time.
There are those who say that the system is outmoded and an anachro-
nism in this space age. But we find growing evidence that State and
local governments are trying to make the necessary adjustments to
meet the needs of the fime.
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What seems to be the pattern that is taking shape in governmental
efforts to cope with public needs and demands has been referred to by
one authority as a “marble cake” of relationships rather than the old
“layer cake.”

More and more, the emphasis is on cooperation rather than compe-
tition among levels of government. We hear less talk about States
richts and more talk about States responsibilities.

When it became clear that the Federal Government had more power
to accomplish certain public ends than was necessary to do the job,
the comment of James Madison that the system required “recipro-
cal forbearance” took on new meaning. :

There is no sense denying that the 20th century has seen the rise of
revolutionary demands on the part of the people for the provision of
services by the Government. What we are striving to achieve is a
new balance of governmental activity which unshackles all levels of
government to perform these tasks adequately.

At the same time, we must be on guard to prevent the growth of the
kind of imbalance that leads to the stultification of local initiative,
and the deprivation of individual rights.

The tendency to overlook the establishment of appropriate stand-
ards by which to measure the total cost and the allocation of the costs
of government must be checked if sound fiscal management is to pre-
vail.

When we look at the current situation in the field of Federal-State-
local relations, we find numerous problem areas existing, many of them
festering because of inaction or the lack of proper action.

A brief cataloging of trouble spots includes: the governmental or-
ganization of metropolitan areas, the conservation of natural resources
the division of revenue resources, the apportionment of electoral dis-
tricts (now being redressed somewhat by the Supreme Court decision),
the provision of adequate transportation, the provision of adequate
housing, the maintenance of a high standard OF education, the status
of grant-in-aid programs, and many more.

Such basic questions as the extent to which local self-government
should be granted, what measures should be adopted to strengthen
State and local finances, how decentralization of government admin-
istration should be achieved, and what steps should be talken to improve
cooperation between the levels of government, remain unanswered.

Our subcommittee has been given the broad mandate by the Senate
to “examine, investigate, and make a complete study of intergovern-
mental relationships between the United States and the States and
municipalities.”

Tt is also called upon to review the recommendations made in this
area by the Advisory Commission on Intergovernmental Relations.
In order to perform these functions, we shouﬁl first find out what the
relevant organizations representing both geographic and functional
groups regard as the basic problem areas from their point of view.
We are now, of course, in the very preliminary stages of reviewing
these problem areas and intend to hold additional hearings this fall
to determine what specific contributions the subcommittee can make to
the resolution of these problems. '

In addition to observations of the men who have kindly agreed to
assemble here today for a panel discussion of these issues, we plan on

90393-—62




6 PROBLEMS OF FEDERAL-STATE-LOCAL RELATIONS

calling for the views of a wide range of governmental and nongov-
ernmental organizations, scholars and practitioners alike.

In this manner, we hope to ultimately be able to offer to the Con-
gress some legislative proposals which will contribute to the strength-
ening of our Federal system.

I would like to ask Senator Mundt to present his statement at this
inaugural meeting of the subcommittee.

STATEMENT OF SENATOR MUNDT

Senator Munpr. Thank you, Mr. Chairman.

First of all I congratulate you on a very useful and comprehensive
statement, it seems to me, which sets the stage for our operations.

This hearing marks the public debut of the newly created Senate
Subcommittee on Intergovernmental Relations. I have great con-
fidence that this subcommittee, acting as an agency of the National
Legislature, can make a meaningful and constructive contribution to
the advancement and improvement of our Federal system.

It seems to me most fitting that the first public action of this sub-
committee should be a panel discussion by a group of men, all knowl-
edgeable in the field of intergovernmental relations, concerning the
critical problems that face us, as a nation, in the broad sector of
Federal-State and local governmental relations. This discussion and
the similar discussions, which will be pursued with other panels, will,
I am sure, provide us with valuable information and ideas.

The Federal system, as conceived by the drafters of the Constitution,
stands as one of the most remarkable and worthwhile innovations in
the history of mankind’s experience with representative government.

Historically, we know that the Federal principle came into being as
a compromise between two sharply divided schools of thought—
those who sought to abolish all State autonomy and establish a unitary
governmental authority at the national level, and those who desired a
central government of form rather than substance, with the primary
governmental authority being retained by the several States.

From its inception, the essence of the Federal system has been
balance—the striking of an equilibrium between the central authority
required for unity and action as a single national entity and the cir-
cumferential authority and State autonomy demanded for the mean-
ingful operation of our democratic political system.

We have now functioned as a nation under this system for 173 years.
During that period the Federal system has undergone many changes
and adjustments,

A third level of government has emerged, deriving its powers and
authority from the States. Generally denominated as local govern-
ment, this third level includes our county, township, and municipal
governments, which are charged with providing basic governmental
services specially tailored to meet the needs of a particular locale or an
individual community.

Since the original enunciation of the Federal principle, population
growth, the increased mobility of people, military emergencies,
economic crises, industrial development, commercial diversification,
and dramatic technological advancements have wrought significant
and lasting changes in the character and composition of this Nation.
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These changes of profile and content have brought with them ever-
increasing demands for better service at all levels of government.

Three major wars and a serious economic depression during the
past five decades have compounded the pressures for governmental
action. All of these events and developments have combined to place
extraordinary stresses and strains on the Federal system.

In numerous instances, responding to pressures for emergency
action, the Federal Government has expanded existing authority or
undertaken responsibilities previously carried by the States and their
local units of government.

Rarely has there been a relinquishment or retrocession of this au-
thority by the Federal Government after the emergency has passed.

This development has caused many individuals to contend that the
Federal system is now out of balance with too great an accretion of
power and authority at the center. Other commentators have con-
cluded that the continued growth of central power and authority is
an inevitable development in an increasingly complex society.

There are even some who have charged that State and local units
of government are nothing more than outmoded relics of the 18th
century, lacking the competency and capacity to govern in these fast-
moving times of the 20th century.

I personally regard this latter view as ismatic propaganda and
directly in conflict with the abundant evidence of dramatic State and
local governmental growth since the end of World War 1.

This diversity of opinion and viewpoint on the present and future
status of the various levels of government reflects the important need
for an objective assessment and analysis of the Federal system and the
current relationships existing among its constituent parts. 1 am
delighted that the Senate has charged us with that responsibility.

During the course of our study and investigation I hope that we
‘an give consideration to such problem areas as:

(1) The equitable division of tax sources among the various levels
of government.

(2) Federal involvement in urban development and the accompany-
ing impact on State and local government,

(3) The system of Federal grants-in-aid; its growth; its direc-
tion; and its effect on the efficient utilization of State and local
resources.

(4) The prospective role of State and local government in our
development of peaceful uses of atomic energy.

(5) The appropriate role of the National Government in assisting
State and local governments to more effectively fulfill their functions
and responsibilities.

(6) The growth of interlocal cooperation; its capacity for effect-
ing improvement in the quality of government at the local level: and
its corresponding use in areas of high and low population density.

The chairman has suggested several other avenues of inquiry which
should lead to a more comprehensive understanding by the Congress
of the critical challenges presently confronting the Federal system.

In the final analysis what we are seeking, an§ what I hope we will

obtain, are objective answers to the eternal question, “How can repre-
sentative government best serve the needs and aspirations of the peo-
ple from which it derives its power and authority #”
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Senator Muskie. Thank you, Senator Mundt, for an excellent
statement.

I particularly like your emphasis on the point that we are as
interested in strengthening State and local government, indeed, per-
haps more interested in strengthening those two levels of government
than we are in any other objective which this committee will pursue.

Senator Ervin

STATEMENT OF SENATOR ERVIN

Senator Ervin. Mr. Chairman, I have no prepared statement. How-
ever, I would like to make a few observations on the subject under
discussion.

In my judgment, William Gladstone was clearly right in the main
when he said that the Constitution of the United States was the
greatest instrument ever struck off at a given time by the brain and
purpose of man.

As a matter of fact, however, he was partly in error in that state-
ment. The Constitution of the United States was not struck off at a
given moment although it was reduced to writing at a given moment.
It embodied, however, the experience of many generations of men in
their quest for a system of government in which man should be guaran-
teed the right to self-rule, and also the right to protection against
governmental tyranny.

I think that the finest system of government ever devised by man
is the American system of government, and I think that is true because
the Constitution is correctly described in a nutshell in the statement
made by Chief Justice Salmon P. Chase in 7'exas v. White. e
said in that case:

The Constitution, in all of its provisions, looks to an indestructible union com-
posed of indestruectible States.

I think if we were to destroy the States we would destroy our
constitutional system of government and do the greatest injury to the
cause of good government that could possibly be done.

The States are in jeopardy at this time, I think, for several reasons.
The first reason is that those who seek to impose their will upon
others in governmental matters would prefer to deal with one govern-
ment, only ; namely, the Federal Government.

They do not like to deal with 50 State governments and the Federal
Government, in addition.

They realize that if they can immobilize State government and con-
trol the Federal Government they can control all of the government.

Now, this would have a very bad effect, if it were to be accomplished,
in my opinion, for one reason: I think one of the great values of our
system of government, which separates the powers of government
between the National Government and State government, lies in the
fact that it affords us 50 laboratories in the States for governmental
experiments.

A State can experiment with an innovation in government or eco-
nomics and if it turns out bad it doesn’t affect us governmentally
speaking or economically speaking except in one limited area.

If it turns out good then it can be adopted in the other States.

But if the Federal Government indulges in an experiment which
has tragic consequences it affects us tragically at all levels.
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Then there is another thing of a detrimental character in shiftin
all responsibility of government from a State level to a national level,
and that is that such action relieves the people of a sense of responsi-
bility at the local level. One of the things about democracy which
is essential if a democracy is to endure is a sense of responsibility in
individuals at local levels.

Someone has said that the saddest epitaph that can be written on
the loss of any right is that those who had the saving power failed to
stretch forth a saving hand while there was yet time. I think one of
the finest things that this subcommittee can do is to take steps which
preserve the Federal system of Government with its division of
powers between National and State levels.

This thing goes far beyond merely governmental things. It goes to
the personality of the people of the United States.

A member of the Supreme Court of the United States whom I ad-
mired very much was Justice Brandeis. Justice Brandeis is said by
Judge Learned Hand to have made this statement, “The States are
the only breakwater against the ever-pounding surf which threatens
to submerge the individual, and destroy the only society in which
personality can exist.”

I think there is more than a modicum of truth in that statement.
Whenever you shift all responsibility of government from the States
to the national level, you l:{est'roy the only society in which the per-
sonality really can exist. You are certainly impressed by the truth
of this observation when you try to deal with some of these overgrown
Federal agencies.

I recognize there is a great deal of difficulty in local self-government
and particularly in the cities due to the fact that the Federal Govern-
ment monopolizes the sources of taxation which yield the taxes most
easily collected. I think that one of the finest contributions which
this subcommittee can make is to see if we can’t devise some method
by which we can prove that Aesop was not thinking of the Federal
Government when he told the story about the lion.

He said that the lion invited another animal to visit him in his
cave. The animal said, “I am not coming because I notice that all
tracks lead into your cave and none lead out.”

Now that is certainly a parable about the system of taxation which
hrevails in this country. I think this is a field in which something
hmstic has got to be done in order to give to the States and the local
communities more sources of taxation than they now enjoy. The al-
ternative is to have them continue to do what they have been doing
with inereasing frequency, and that is to come to Uncle Sam to beg
for a little more of the patrimony which he has taken from them.

These are just some random observations. As a consequence of
knowledge gained from my service with him in the Senate, I know
the subcommittee has an excellent chairman, a very devoted American,
who has participated with great distinction in government at several
levels. 1 think it is most fortunate that the Senator from Maine is
chairman.

I will say a word about my friend from South Dakota who has just
left. He comes from an area where, like my own State, there are
still some folks who believe that a Federal system of government
ought to be preserved and that really and truly the Constitution was
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designed to create an indestructible union composed of indestructible
States.

Senator Muskie. Thank you, Senator Ervin,

As is obvious, I am sure, to everyone in the room, Senator Ervin
doesn’t need preparation to present a thoughtful and a stimulating
and scholarly statement on almost any subject that I might say hap-
pens to come to hand.

I had the pleasure of working with him rather closely this summer
on a subject which has been mentioned so much elsewhere that I am
not going to give it another forum here.

I have come to appreciate his qualities as a man, as a legislator,
as a lawyer, and as a scholar and there is no one in Congress for
whom I have more respect or affection than Sam Ervin and I am
delighted that he is here this morning.

As you can see from these three statements there are variations in
points of view on this subject. I suspect that fundamentally the
variations in some respects at least may be more apparent than real.

In any case, I hope that you people who are present feel the three
members of the subcommittee present here are at least devoted to the
principles of the Federal system but they differ only in their view as
to what or how that Federal system ought to be operated in any given
moment in the history of our country.

Now, the Sergeant at Arms is out looking for Senators to make a
quorum. Senator Mundt went over so we won’t interrupt this panel.
Why don’t you go now, Senator Ervin, and I will later, if the
Sergeant at Arms doesn’t get here first.

I am most appreciative of the fact that we have here on such short

notice, and I appreciate the fact that it is short notice, people who
have such outstanding qualifications for discussing various aspects
of the subject.

But before I get to them, without objection, I will include at this
point in the record a statement covering the program policy which
was adopted by the subcommittee in executive session this morning.

(The statement referred to follows :)

PorLicy STATEMENT REGARDING PROGRAM OF THE SUBCOMMITTEE ON INTERGOVERN-
MENTAL RELATIONS

The Subcommittee on Intergovernmental Relations of the Senate Committee on
Government Operations was created pursnant to Senate Resolution 359 of the
87th Congress to examine, investigate, and make a complete study of inter-
governmental relationships between the United States and the States and
municipalities. In conducting these duties, we are also commissioned to review
the legislative recommendations of the Advisory Commission on Intergovern-
mental Relations and other legislative proposals dealing with intergovernmental
relations which are referred to the Committee on Government Operations. It
is our belief that we can make a major contribution to the strengthening of our
Federal system and to the enhancement of cooperation between all levels of
government.

In order to best live up to our mandate, I believe that we should conduct a
series of hearings this fall designed to determine what objectives should be
sought in the field of intergovernmental relations that would best reflect the
will of the American people, To determine these objectives, we should make a
thorough canvass of the relevant organizations and individuals who have devoted
themselves to a meaningful extent to examining problems of federalism. These
groups will undoubtedly have different views of what steps should be taken to
resolve these problems. It will then be our task to analyze these responses to
determine which represent the majority point of view on these questions and
which objectives are attainable or useful from the point of view of the ideals
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of our system of government that we are dedicated to preserve. The panel dis-
cussion we are holding today is the first of this series of hearings and is being
conducted to provide us with some preliminary thoughts en these matters.

One of the methods that we intend to employ this fall to obtain necessary
information about the status of intergovernmental relations is the circularization
of a questionnaire to prominent people and organizations. This questionnaire
will cover the whole range of problems involving Federal-State-local relations,
including matters related to grants-in-aid, reapportionment, conservation of natu-
ral resources, transportation, education, housing and urban renewal, metropoli-
tan area problems, the assignment of tax sources, greater tax coordination, pay-
ments in lien of taxes, ete. It is our hope to make a contribution to these areas
that will strengthen all levels of government and make them more responsive to
the will of the people.

We are obligated to determine to what extent the division of responsibilities
between levels of government is relevant to the ability of government in general
to do the jobs expected of it in this second half of the 20th century. The Found-
ing Fathers had strong convictions about the value of local self-government and
local anthority. As the size and powers of the National Government continued
to grow, we have seen the other levels of government tend to diminish in signif-
icance and influence. We should then attempt to evaluate the impact of this
development on efficient and effective, as well as democratic, government. If we
believe that some redress of the present imbalance is in order, we should then
review the feasibility of various measures to strengthen State and loecal govern-
ment.,

With regard to the role of the States in the Federal system, one development
that deserves close scrutiny is the growth of direct relationships between the
National Government and the localities which tend to bypass the States. By the
same token, the States have been guilty of inaction in many areas of public in-
terest and ways and means of stimulating State action should be explored. The
States have also often prevented local action on publie¢ problems because of the
existence of such restrictions as constitutional or statutory limitations on local
taxation or indebtedness. The unshackling of local government is a major goal
of intergovernmental relations and one we should make every effort to promote,
And, finally, there is great room for the expansion of the concept of decentraliza-
tion of the administration of many of the programs established by the National
Government,

A corollary problem associated with the ability of government to earry out
the services expected of it by the people is the question of the cost of these serv-
ices. Close attention should be paid to the comparative costs of carrying on
varions public functions by the different levels of government. We need to
learn a great deal more about the optimum size of the unit of government best
suited to carry out a specific public function, both in terms of economy and
efficiency and in terms of our democratic tradition. There is therefore a direct
relationship, which remains to be determined, between the size of each level of
government and the cost of carrying out publie services.

The kinds of measures we might explore in this field include the most intelli-
gent assignment of tax sources to each level of government, the possible separa-
tion of tax sources, and the development of greater tax coordination. While the
legislation in this field is a matter for Finance Committee jurisdiction, we can
make a major contribution to legislative thinking on what the most desirable
revenue pattern might be. This, of course, involves an assessment of the direc-
tion of the various grant-in-aid programs and a determination of their impact,
the extent to which they are meeting their objectives, and the new areas that
might need attention. Another area of longstanding interest to the Congress is
payments in lieu of taxes. We might want to reexamine the thinking on this
subjeet which had led in the past to such proposals as 8, 910. In general, con-
cern for a healthy Federal system requires that we make every effort to pro-
mote measures designed to strengthen State and local finances.

We will also be giving attention during the fall to proposals by the Advisory
Commission on Intergovernmental Relations which have been made to all levels
of government which are of relevance to the work of the subcommittee. A copy
of the ACIR recommendations to date is before each of you.

The snbeommittee has had referred to it by the full committee six bills which
deal with the general problems of intergovernmental relations. A list of those
bills is also before you. The sponsors of three of them have not indicated a
desire for hearings at this session and so they will be carried over until next
year.
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S. 154 was introduced by Senators McClellan, Bennett, and Moss. The pur-
pose of this bill is to permit the States to exercise legislative jurisdiction over
Federal lands within those States. In view of the close attention and full-scale
hearings conducted by the Senate Government Operations Committee on this
bill during the past few years, we do not believe any useful purpose will be
served by additional hearings at this time.

5. 2286, to provide for the periodic congressional review of Federal grants-in-
aid to State and local units of government, has had a full set of hearings in
the House Subcommittee on Intergovernmental Relations, and a revised version
of that bill has been introduced by Congressman Fountain. We are hopeful of
giving this proposal a more complete exposure during this fall.

S. 3363, to provide for more effective utilization of certain Federal grants
by encouraging better coordinated local review of State and local applications
for such grants, has been introduced in order to provide for widespread public at-
tention fo the problem. On this matter also we are hopeful for greater exposure
during the fall hearings.

Another matter which may be considerd by the subcommittee this fall is leg-
islation introduced by several Senators dealing with the disposal of the prop-
erty known as Ellis Island for purposes consistent with the public interest and
welfare.* There are various alternative suggestions on what should be done
with Ellis Island and we may want to explore the most desirable method for
utilizing this property.

To sum up, our program will include the following :

(1) Circularization of a questionnaire to determine expert opinion on the
problems of intergovernmental relations ;

(2) Hearings based on responses to this questionnaire ;

(8) A report of subcommittee recommendations proposed as a result of these
hearings;

(4) Consideration of the legislation referred to the subcommittee by the Com-
mittee on Government Operations; and

(5) Consideration of the recommendations made by the Advisory Commission
on Intergovernmental Relations.

Senator Muskre. Now, our first panel member—we have six this
morning—is Mr. William G. Colman, Executive Director of the Ad-
visory Commission on Intergovernmental Relations, with offices here
in Washington.

I am going to ask each member of the panel to present his prepared
statement first so we may be sure to get them all before us before we
get to the discussion and questions, I know these statements are not
too long, and I know that we would all like to hear them, and if we
do hear them be in a better position to carry on an intelligent discus-
sion thereafter.

I am hoping that we can have a complete and thorough discussion by
12:30 because the committee members are taking up other matters and
we will have to adjourn.

If the discussion is warm enough and incomplete enough at that
Eoint to justify returning perhaps tomorrow morning, why, that would

e all right with me, too.

So, I hope there 1s no limitation on your giving expression to any-
thing which you are stimulated to say at any point this morning.

With respect to Mr. Colman, I would like to pay particular tribute
to him and to the staff which he represents and to the organization
for which they work, the Advisory Commission on Intergovernmental
Relations.

I think they are doing an outstanding job on a very difficult task.
The reports which have been prepared, the specific proposals which
have been put together by this organization are the work largely of
Mr. Colman and his staff, and of the Chairman of the Commission.

*A preliminary hearing was held on the bills 8. 1867, 8. 2506, and 8. 2852 on Sept. 26,
1962. Additional hearings are to be held in New York at a later date,
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The Chairman is in the room. He will not make a formal statement
or participate in the panel, but he may be stimulated to say something,
if I know him right, at some course of the morning. I would like
to present Mr. Frank Bane who is Chairman of the Advisory Com-
mission on Intergovernmental Relations.

We have another distinguished gentleman sitting beside him, the
White House assistant in the field of intergovernmental affairs who,
to my mind, is an esteemed statesman, Brooks Hays, former Congress-
man from Arkansas. We welcome you here.

Now, we will proceed to hear Mr. William G. Colman.

STATEMENT OF WILLIAM G. COLMAN, EXECUTIVE DIRECTOR,
ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS

Mr. CoLaan. Thank you very much, Mr, Chairman,

We understand you would like to have from the Advisory Com-
mission on Intergovernmental Relations a brief summary of the work
of the Commission, particularly with respect to matters which are now
or later may become the subject of legislative concern of the subcom-
mittee. We have prepared a brief statement for that purpose, after
which I will try to respond to any questions which the committee
might have.

First, a general comment. I know that I am speaking for all of the
members of the Commission when I say that the Commission and its
staff were very pleased at the passage of Senate Resolution 359 creat-
ing your Subcommittee on Intergovernmental Relations. We look
forward to working with the subcommittee and its staff and in en-
deavoring to serve you in any way possible.

The guidance and assistance which we have received from the
corresponding subcommittee on the House side under Congressman
Fountain has been most helpful, and we know that this will be the
case on the Senate side as \\'eh, particularly since you, Mr. Chairman,
and two of your colleagues on the subcommittee, Senator Mundt and
Senator Ervin, are also members of the Advisory Commission.

Let me mention briefly five problem areas with which the Commis-
sion has been concerned or is presently working and which are likely
to be of direct concern to the subcommittee.

L. Growth of Federal grants-in-aid—to which you and Senator
Mundt alluded in your statements.

The Advisory Commission is convinced of two things with regard
to Federal grants-in-aid.

First, grants-in-aid are now a necessary and vital part of our Fed-
eral system. They are here to stay.

Second, grants-in-aid are increasing, in numbers and magnitudes,
at a rapid rate and we may come to a situation where grants-in-aid
are an impenetrable jungle of legal, financial, political and profes-
sional interlacings which will sorely try the minds of officials at all
levels—Congressmen, Cabinet members, Governors, mayors, and
county officials—in trying to maintain any kind of rational legislative
and administrative direction of the areas of Government affairs in
which grants play so large a part.

We would guess that the present session of Congress alone will have
added, by the time of adjonrnment, quite a number of new grant-in-
aid programs which already total 50-odd.

90293—62——3




14 PROBLEMS OF FEDERAL-STATE-LOCAL RELATIONS

9. Federal accounting and auditing requirements associated with
grants-in-aid.

According to some informal comments of representatives of the
General Accounting Office, the variety of Federal grants-in-aid and
the differing ref%uirements for Federal accounting and auditing as-
sociated with each one of these grants, are tending to create an account-
ing maze at the State and local levels.

%Ve have been conferring with Brevard Crihfield, executive director
of the Council of State Governments, and with representatives of the
General Accounting Office and the Budget Bureau regarding this
problem. This item is one of the “possibles” which is before the Com-
mission for future inclusion in its work program. How far we can
get with it remains to be seen, of course, but it is, we feel, a very
significant problem of intergovernmental relations.

3. Organizational requirements associated with Federal grants-in-
aid. Some of the statutes establishing grant-in-aid programs, as well
as the administrative regulations adopted pursuant thereto, are alleged
by many Governors to create significant restrictions upon the freedom
of the States to organize their own administrative departments in
the most effective manner.

For example, the Governors’ conference last year adopted a reso-
lution declaring, in part, that “the conference”—that is, the Governors’
conference—“deplores the tendency of Federal agencies to dictate the
organizational form and structure through which the States carry out
federally supported programs.”

Here again, we have been working with the Council of State Gov-
ernments and with Mr. Brooks Hays’ office at the White House in a
very tentative exploration of this problem. It will require a great
deal more work.

4. Questions of equalization and measurement of fiscal capacity.

To an increasing extent provisions are being inserted in Federal
grant-in-aid statutes which, through apportionment and matching
ratios, endeavor to recognize differences in the fiscal ability of the
States to carry out the particular governmental services aided by the
grants.

We have on our current work program a policy question on the
degree to which Federal grants-in-aid should be equalizing in nature
and a report on this subject will be placed before the Commission at
an early meeting. We are also issuing a staff report on the results of
a pilot project on the closely related technical problem of how the
fiscal capacity of State and local governments and the tax effort they
are making may best be measured. These are highly important ques-
tions for the Congress and the executive branch if our grant-in-aid
programs are not to work at cross purposes.

5. Intergovernmental relations in metropolitan areas.

The complexity of relationships among governmental jurisdictions
in the large metropolitan areas is probably the major friction point
of intergovernmental relations today.

We feel that the Commission has been able to do some significant
work in this field so far—mainly directed toward recommended State
legislation and other action designed to ease a number of these prob-
lems. We have just compiled the Commission’s State legislative
proposals into a single document which we can supply for the infor-
mation of the subcommittee.
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However, we have left so far relatively untouched the whole ques-
tion of how the various Federal programs which affect metropolitan
areas may be brought into better relationship with one another and
with the levels of government concerned.

Our first limited step in this direction is reflected in the bill which is
now before your subcommittee, S. 3363. This bill is designed to carry
out an earlier recommendation of the Commission that certain Federal
grant-in-aid applications for Physical facilities in metropolitan areas
be subjected to the review and comment of a metropolitan area plan-
ning body before being acted on by the Federal departments or agen-
cies.

That concludes my statement, Mr. Chairman, and we thank you for
this initial opportunity of appearing before you. We are looking
forward to many such occasions in the future.

Senator Muskre. Thank you, Mr. Colman. I think it might be
well at this point in the record to point out that the subcommittee, in
its program for the fall, indicated an intention to conduct as part of
its hearings some discussions of S. 3363, also of S. 154 and S. 2286, all
three of which are products of the Commission’s work.

Our next witness, another distinguished gentleman, is Mr. John J.
Gunther, executive director of the U.S. conference of mayors here

in Washington.

STATEMENT OF JOHN J. GUNTHER, EXECUTIVE DIRECTOR, US.
CONFERENCE OF MAYORS

Mr. GunrtaEr. First, Mr. Chairman, may I say I have a rather
bad cold so if you can’t undertand me ask me to repeat it.

The U.S. conference of mayors is made up of the Nation’s cities
with populations of 30,000 or over. There are 580 such cities in the
United States. The cities are the members of the conference and
they are represented therein by their mayors.

We are indeed pleased to appear here today to discuss in general
terms matters of intergovernmental relations of concern to cities.

The city has been the mark of civilization throughout world his-
tory. Peoples have lived on the land or followed their flock when such
life was necessary ; but, when they were able to secure food and fiber
without the individual farm or the individual herd the gathered to-
gether and became citizens of towns; certainly this has ﬁeen the trend
In our great country.

This has created serious governmental problems. For the most
part our governmental structure at the Federal and State level is still
tied to the demands of the rural past. It is our task to fashion new
government tools to meet the urban present. We suggest this is not
merely a question of equity but also one of survival. This problem
is well stated in the resolution on “Federal-State-City Cooperation”
adopted in May 1962 by the annual conference of mayors. The reso-
lution reads as follows:

Whereas the complexities of modern life compel the interdependence and co-
operation of all governmental units to cope with common problems; and

Whereas these multiplying problems, centered in the cities, have no geographic

boundaries of precinets, wards, municipalities, townships, counties, or States,
but inevitably are national in scope ; and
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Whereas joint Federal-State-city resources, programs, and efforts must be
utilized fully if solutions to the problems are to be reached; and

Whereas the Nation relies first on the cities—the vast centers of American
life—to provide the initiative, dynamics, and leadership necessary for attain-
ment of domestic objectives; and

Whereas strong and effective municipal government is the best guarantee that
these purposes will be achieved ; and

Whereas the traditional American principles of local autonomy, home rule,
gelf-determination, and fair legislative and administrative representation at
State and National levels are endangered not by intergovernmental collabora-
tion but—too often—by failure of State governments to acknowledge the rights
and needs of the cities; and
be\}’thereas such failure weakens the common national resolve: Now, therefore,

Resolved, That the United States Conference of Mayors—

Reaffirms its support of Federal-State-city cooperation.

Reasserts its defense of true municipal home rule.

Asks once again for establishment of a Cabinet post to deal with the prob-
lems of the cities.

Now may we turn to an outline of the major problems affecting Fed-
eral-State-local relations at this time.

While we would not insist that money would solve all the problems
of a city, we do know that without money very few city problems can
be solved. And increasingly our cities must look beyond themselves
for money.

After having looked to State capitals for genecations as urban prob-
lems multiplied and State interest in the urban citizen lagged, the cities
began to overlook the State and go directly to the Federal Govern-
ment.

It is not our task here today to argue the merit or demerit of direct
Federal-city-assistance programs. Rather we would discuss with %'ou
reasons why these programs developed and suggest ways in which a
new and mutually advantageous city-State relationship might be
achieved.

The States as governmental units in this representative system of
government have for half a century labored under a handicap. This
handicap is malapportionment of the State legislatures.

The administrative agencies of the State too often find that those
who determine the policy they are to follow are concerned with the
well-being of only a part of the population and too often a very small
part. In our enterprise system of business this condition would not
long be tolerated, for if a company’s directors set policies which
forced management to serve a few stockholders to the detriment of
the majority of stockholders, those directors would soon be replaced.

Recent court decisions should soon lead to a removal of this handicap
in State government. Once fair representation is assured in State
legislatures, the State executive and his administration will face a
challenge—a challenge to adjust State government to meet the govern-
mental needs of the urban citizen.

Let us assume then that the State laws are to be responsible to
urban needs. What then would we hope for from the State adminis-
trations?

We would hope to see State administrations adjust rapidly to meet
the challenge. To meet it—not evade it. Cities expect to be con-
sidered in the expenditure side of the budget as well as on the income
side. We have no quarrel with equalization as a principle, but we
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don’t want equalization to be a cover for robbing the urban Paul to
pay the rural Peter.

Where the State severely restricts city revenue raising capacity and
collects substantial revenues within the city, simple equity dictates
expenditures by the State to meet urban governmental needs. It is
when the State violates equity that the city turns to Washingon for
aid.

We would also look to the State administrations to provide the
substance of the case for removal of constitutional and statutory
restrictions which make it impossible for local governments to meet
their responsibilities.

Surely we can expect an increased recognition that if the city is to
be responsible for its affairs, it must have the authority to govern—
including authority to tax and spend.

Yes, we do expect improvements in State-city relations growing out
of reapportionment. However, this does not mean we would then
have no concern with Federal-city relations. We know that man
local improvement programs such as transportation, urban renewal,
housing, environmental health, and hospital construction require Fed-
eral cooperation and assistance. In many of these programs, the
simple resolution of turning the taxing power back to the State or local
government would prove inadequate. The revenues are not always
available in the communities in true relationship to the need.

How much Federal control should go with Federal aid? This
would be a most fruitful area for study. We in local government in-
vite the controls necessary to assure that the funds are used for the
purpose voted by the Congress. We reject controls beyond this point.

We question the superwisdom or superdedication, to the public good,
of the Federal employee over the local public servant.

Within the national purpose and consistent with the integrity of
Federal moneys, we believe all programs should be locally controlled.
Your committee might well give this question detailed study.

More often than not our programs are Federal-State in nature.
Too often, local officials are ignored in the administration of such
programs. This results from the provisions in the Federal law.
Rarely are there provisions requiring a part of funds under a program
to be spent in cities. This is a subject which could well be investigated
by your committee.

Turning for a moment to the intergovernmental relations aspect
of the organization of the Federal Government, we would offer these
comments. We need a Department of Urban Affairs. Every study
of our governmental structure, both private and public, has urged the
creation of such a department.

We are encouraged that President Kennedy and President Eisen-
hower, before him, have had staff assistants charged with the inter-
governmental aspects of Federal programs. But these White House
staff advisers are no substitute for practical, efficient, and equitable
organization of the great urban programs now in the Housing and
Home Finance Agency into a department. We urge your com-
mittee to study the record, and if you find that the volumes upon
volumes of past analysis are inadequate, we hope you will call upon
management experts and loecal government officials to again give testi-
mony as to the need for a Department of Urban A ffairs.
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In closing, may we offer the complete cooperation of the U.S.
Conference of Mayors in your efforts to explore and improve the
relationship between the Federal, State, and local governments,

Senator Muskie. Thank you, Mr. Gunther.

I think I might say to Senator Ervin that we are having the pre-
pared statements presented before the questioning begins.

Our next witness is Mr. Charles F. Schwan, Jr., Washington repre-
sentative of the Council of State Governments.

STATEMENT OF CHARLES F. SCHWAN, JR., WASHINGTON REPRE-
SENTATIVE, COUNCIL OF STATE GOVERNMENTS

Mr. ScawaN. Thank you, Mr. Chairman.

Might I say that my paper begins “At the outset, it might be well
to indicate to what this paper is not addressed.” I might also say
that, thanks to your committee staff, an oversight or two oversights
on our part were corrected. This paper not only is not addressed
to certain subjects, but it did not indicate who did the addressing.

Mr. Chairman, at the outset, it might be well to indicate to what
this paper is not addressed. Considerations of time preclude consid-
eration of areas in which there has been made substantial progress in
achieving cooperation among governments at different, levels. Simi-
larly, problems in the process of solution—reapportionment for
example—are not discussed. Finally, this paper will not include
any discussion of State-local relations—important though these may
be in any reasonably complete treatment of intergovernmental
relations.

For at least a generation, much has been said about the slowness of
the States to meet their responsibilities and to undertake programs in
existing and emerging ﬁalt]'ls of State and local concern. It must be
recognized that many examples of this slowness can be cited. On the
other hand, State government is far different from what it was a
generation ago. Many States have moved to meet some of their major
problems. Now the question is how best to encourage and facilitate
the meeting of State responsibilities more rapidly and more complete-
ly. Obviously, for the most part, the answer to this question must be
found at the State level.

On the other hand, certain types of Federal action can have a funda-
mental effect on the ability of the States to carry out their responsi-
bilities. They can produce a climate in which the States may be
encouraged or one in which such initiative as they show can be fore-
closed. This subject is too large and complex to be more than illus-
trated in a brief presentation. Consequently, what follows should
be taken only as an identification of several major problems of Federal-
State relations.

One of the most damaging doctrines in the entire field of Federal-
State relations is that of preemption. No responsible person questions
that when Federal and State action are in conflict, in areas where
the Federal Government is validly exercising a constitutional power
delegated to it, that the State must give way. Nor is it objectionable
that reasonable leeway should be accorded to extensions of Federal
policy in areas where Congress has actually meant to prescribe a com-
plete system of regulation. On the other hand, the doctrine of pre-
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emption is one to which Congress, in legislating, characteristically
lLias given little attention.

For example, the Motor Carrier Act purports to be a comprehensive
system for regulating interstate commerce by commercial motor ve-
hicle. It empowers the Interstate Commerce Commission to do a
number of things including the inspection of commercial vehicles en-
gaged in interstate commerce to determine whether they meet me-
chanical safety standards. The act also makes it possible for the ICC
to revoke or suspend a certificate of a carrier who consistently violates
State weight hmits and other highway laws. The ICC has only
several hundred inspectors, most of them functioning part time, to en-
force its regulations throughout the entire country. Such a force
does not begin to be adequate for any but token enforcement. The
only suitable agencies to do the job are the State and local police who
are on the Nation’s highways in the tens of thousands. Yet in the
Hays Freight Lines case, the U.S. Supreme Court held that because
the ICC could suspend or revoke the carrier’s certificate on this ground,
[1linois could not enforce its le;;"itimate highway laws, even in the face
of repeated violations. The Court’s reasoning was that the Motor
Carrier Act had preempted the field. Since it would be both extrava-
gant and duplicative of State and local efforts to expand a Federal
highway patrol to a size to police the highways and streets on which
commercial vehicles engaged in interstate commerce are found, the
most sensible course is for Congress to make it clear that the doctrine
of preemption does not apply to such situations. Congressional
silence will not avail, because it amounts to an ignoring of a Federal
responsibility to make its own actions as clear as possible.

Another difficulty in the way of positive and effective State action is
presented by the breadth of exemptions from general requirements of
law which the Federal Government often claims for its own agencies.
For example, the fact that the States could be doing more to control
water pollution than they have done was offered as reason for expand-
ing the Federal enforcement jurisdiction in this field. Yet in many
places, rigorous State action would not clean up the waters because
Federal installations discharge untreated sewage or inadequately
treated wastes into the very same bodies of water. While the Fed-
eral Water Pollution Control Act of 1956 installed the Public Health
Service as a partial supervisor of State and local efforts, and the 1961
act very much extended this role, the Federal statute specifically re-
stricted the ability of any agency to cope with pollution from Federal
installations. TIn 1956 it did so by providing that it is the policy of
Congress to abate pollution from such installations only within exist-
ing appropriations. The 1961 act went no further than to permit the
Secretary of Health, Education, and Welfare to include a state-
ment in his reports that pollution from Federal installations is occur-
ring. No other action can be taken. This situation is both in-
congruous and destructive of State efforts. Congress has in effect
said that the Department of Health, Education, and Welfare may
force municipalities and industries to abate pollution, and that it
may even substitute its own judgment for that of the States in doing
so, but that the Federal Government will continue to pollute with
impunity, and in disregard of State or local standards of general
application. '
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Moreover, it is appropriate to ask what the practical position of a
State is when it seeks to enforce costly abatement requirements on its
subdivisions and private persons who know that the Federal Govern-
ment is not similarly amenable and is in effect negating all or part of
the program in the waters concerned.

Another type of difficulty which the States encounter may be
illustrated by the administration water resources planning bill (S
2246). Among other things, this measure proposes the establishment
of river basin commissions which would be the primary planning and
coordinative agencies for water and related resources planning in the
areas over which they had jurisdiction. The bill quite rightly identi-
fies the scope of such commissions’ interests as intergovernmental in
character. It is clear that comprehensive treatment of water and
related resources problems involves activities and policies of both
Federal and State Governments. For this reason, the legislation pro-
poses that the President appoint persons to act as State representa-
tives and representatives of interstate agencies with jurisdiction in
water matters. Aside from their identification as State and inter-
state agency representatives, these commission members are then
treated in the bill in virtually the same manner as members of a Fed-
eral commission, which in fact they would be.

It does not seem that this approach stems from any desire to dilute
or undermine responsible State representation. Rather, the provi-
sions of the legislation result from a failure to recognize that State
responsibility 1s equivalent to Federal responsibility, and that State
interests and views must be advanced by officials chosen by and respon-
sible to State Governors and legislatures to the same degree as their
Federal counterparts are chosen and responsible at the Federal level.
In meeting with representatives of the Senate Interior and Insular
Affairs Committee and the Department of the Interior, we have en-
deavored to make the point that the States are independent policy-
making units of government and should be treated as such. In
passing I might add that we feel we have been making progress in
gaining understanding of our position.

Another problem in Federal-State relations merits mention. This
concerns the taxation by States of businesses engaged in interstate
commerce. Public Law 86-272 set forth the type of activities multi-
State businesses must conduct within a State before that State may
impose a net income tax on the income derived by such businesses
within the State. This was the first instance in which Congress dealt,
in general legislation, with prescribing limits on the taxing power of
the States.

The act also directed that studies be made—
of all matters pertaining to the taxation by the States of income derived within
the States from the conduct of business activities which are exclusively in fur-
therance of interstate commerce, for the purpose of recommending to the Con-
gress proposed legislation providing uniform standards to be observed by the
States in imposing income taxes on income so derived.

Public Law 87-17 expanded the jurisdiction of the studies to “all
matters pertaining to the taxation of interstate commerce by the
States.”

Asmight be expected, in the hearings held by a special subcommittee
of the House Judiciary Committee, there were differences of view
between witnesses for the business community and the States. The
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former pressed hard for curtailing the authority of States to tax.
The latter not only opposed such action, but argued strenuously
against any Federal standards on State taxation of multi-State busi-
nesses. The position I might say reflected resolutions adopted by
the Governors’ Conference, National Association of Attorneys Gen-
eral, National Legislative Conference, National Association of Tax
Administrators, and Council of State Governments.

The several witnesses for the States and the associations of State
officials support enactment by the States of the Uniform Division of
Income for Tax Purposes Act promulgated by the National Confer-
ence of Commissioners on Uniform State Laws in 1957. As the name
of the act indicates, it seeks to provide uniformity among States in
taxation of business income. My understanding is that in the b years
since it was promulgated, substantial progress has been made in secur-
ing State enactments. Ironically, in many States, such enactments
were made over the opposition of some who now seek to impose uni-
formity through Federal standards.

Finally—in a paper already too long—I should like to touch on the
difficulties encountered by States in organizing or reorganizing their
administrative structures because of conditions and requirements of
Federal grants-in-aid. This subject, I might interpolate, Mr. Chair-
man, was one mentioned by Mr. Colman. Succinetly stated, no one
quarrels with provisions prescribing reasonable accounting require-
ments or performance standards, but the States must object to pro-
visions prescribing how they must organize to perform functions.

Mr. Chairman, this paper consists almost entirely of a listing of
what we feel to be problems, They are not insoluble, however. In-
deed, we hope that you and your colleagues on this subcommittee will
work with the States to solve at least some of them. In conclusion, on
behalf of the Council of State Governments, I should like to com-
mend the Senate for its wisdom in establishing this subcommittee and
to thank you and your colleagues for your courtesy in hearing us.

Senator Muskie. Thank you very much, Mr. Schwan, for an ex-
cellent statement.

Now, I would like to call on Mr. William E. Murtha, director of
government operations and expenditures program, Chamber of Com-
merce of the United States.

STATEMENT OF WILLIAM E. MURTHA, DIRECTOR OF THE NA-
TIONAL CHAMBER’'S GOVERNMENT OPERATIONS AND EXPENDI-
TURES PROGRAM, CHAMBER OF COMMERCE OF THE UNITED
STATES

Mr. Murrtaa. Thank you, Mr. Chairman.

I am William E. Murtha, director of the national chamber’s govern-
ment operations and expenditures program.

The national chamber appreciates the opportunity to present its
views before the subcommittee in the hope that discussions of this type
will produce meaningful evaluation of the relationship between Fed-
eral, State, and local spending programs.

I think it has been noted that the meeting of this subcommittee is
very timely.

90363—62—4
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Yesterday, the country observed the 175th anniversary of the ap-
proval by the delegates to the Constitutional Convention of the text
of the Federal Constitution. The question of the relative powers and
responsibilities of the Federal, State, and local governments had pro-
found effect on the final draft of that statement. Today, 175 years
later, we are still faced with this basic question.

In his fiscal year 1963 budget, President Kennedy called for an all-
time high in Federal aid to State and local governments. He asked
for nearly $10 billion for these programs and noted that in the short
space of 10 years, this particular area of Federal expenditures had
nearly quadrupled. During the same period, it was noted that ex-
penditures by State and local governments have more than doubled.

The budget document for fiscal year 1963 which indicates a rise
over the 10-year span from 1953 to 1963 in Federal aid to State and
local governments of from $214 to $10 billion, raises important ques-
tions.

In the first instance, irrespective of the merit of Federal participa-
tion in these programs, there is the question of Federal ability to con-
tinue financial participation at this increasing rate. On the horizon
of Federal expenditures are the greatly increased costs of space ex-
ploration.

We have been told that putting a man or men on the moon may cost
as much as $40 billion. At the same time we are pressed at every turn
to remedy each and every defect of our national economy by Federal
programs,

Needless to say, the priorities imposed by the space age will be felt
in the areas of Federarl) aid to States and municipalities. To say it
another way, the resources of the Federal Government are not bound-
less and frank assessment of grant-in-aid programs seems inevitable.

For the first time in the history of the country, an administration
has had to ask for three increases in the Federal debt ceiling in a
single year. This has never before been necessary even in time of
war. If there is to be substantial tax reform, as indicated by the
President, Federal expenditures in all fields must be closely reviewed.

In this connection, the work of the Advisory Commission on Inter-
governmental Relations has been very fruitful in pointing out possible
areas for reevaluation and possible retrenchment of grant-in-aid pro-
grams. Their recommendations for a periodic review of new Federal
grant-in-aid programs should receive broad support. To be com-
pletely effective, this type of proposal should call for review of all the
exiss;;(iing grant-in-aid programs as well as those that are newly pro-
posed.

The increasing interest and concern over grant-in-aid programs
have given rise to the question as to whether or not this should be
what might be called a time for reckoning in this area. It is perhaps
time to ask whether Federal-aid programs originally intended to
stimulate local efforts at improvements in States and localities have,
by their very proliferation, tended to blunt that purpose.

We in the national chamber have reason to think that many, both
in Congress and throughout the country, believe this to be so.

The national chamber is in full accord with an investigation and
study to determine:

The extent to which the purposes for which the specific grant-in-
aid was authorized have been met;
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The extent to which States and their subdivisions are able to carry
on related programs without further Federal aids, as grants, loans,
and so forth.

Whether the purpose or direction of the original Federal-aid pro-
gram is still valid.

I want to assure the chairman and the other members of the subcom-
mittee that the national chamber stands ready at all times to provide
information for the committee’s studies. The national chamber is
in constant contact with State and local chambers of commerce
throughout the country and is in a unique position to collect and cor-
relate views on Federal, State, and local problems.

We have attempted, in the time available, to gather information as
to specific problem areas in the intergovernmental field foreseen by
the various departments in the chamber. We have not received a com-
plete reply at this time and would appreciate the opportunity to sup-
plement this statement at a later date when we have more complete
data.

That concludes my prepared remarks, Mr. Chairman.

I thank you very much.

Senator Muskie. Thank you.

I don’t know how long the record on this particular hearing may
be open for the submission of a supplemental statement, but since
we will have hearings all fall you will be permitted to present a
supplemental statement at those hearings.

Mr. Murraa. We appreciate that very much, sir.

Senator Muskie. Our fifth witness this morning is Mr. Bernard H.
Hillenbrand, executive director of the National Association of County
Officials.

STATEMENT OF BERNARD F. HILLENBRAND, EXECUTIVE DIREC-
TOR, NATIONAL ASSOCIATION OF COUNTY OFFICIALS

Mr. HiLensranp. Mr. Chairman, with your permission we would
like to incorporate in the record our complete statement of opposition
to the creation of a Department of Urban Affairs and support for a
Bureau of Urban Affairs at the White House level since that is one of
the subjects we are very much interested in.

We would also like permission, Mr. Chairman, to incorporate in
the record a brief statement in favor of payments in lieu of taxes on
certain Federal property. It would seem unfair to hold a hearing
on intergovernmental relations without that old favorite being men-
tioned, but it is a very serious subject, and we would like permission,
Mr. Chairman, to have that incorporated in the record.

Senator Muskie. Without objection.

(The statements referred to follow:)

Exmmir 1

STATEMENT OF THE NATIONAL ASSOCIATION OF COUNTY OFFICIALS

The National Association of County Officials strongly opposes the creation
of a Department of Urban Affairs. Over a period of 4 years, we have, on numer-
ous occasions, in small groups and at huge meetings of many hundreds of officials,
carefully reviewed the idea of a Department of Urban Affairs and rejected the
concept as unworkable and disruptive of our Federal system. Our American
county platform statement, approved for the third straight year by our voting
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membership, rejects the Department idea and advances an alternative plan as
follows :

“1-4. State Intergovernmental Coordinating Agency. Whenever possible,
dealings between county and other local governments and the Federal Gover-
ment should be channeled through an appropriate State agency. We oppose the
establishment of a Federal Department of Urban Affairs on the grounds that it
would further weaken the States and would tend to create an unwieldy bureau-
cracy. We recognize the urgent need to coordinate the administration of the
numerous Federal urban aetivities and recommend that a special urban assistant
to the President be created to perform that function. He should be provided
with a sufficient staff and free access to the Cabinet table. This could develop
into a Bureau of Urban Affairs, a staff arm of the President, in the Executive
Office of the President, comparable to the Bureau of the Budget, and we recom-
mend, as another method in solving these problems, a Joint Congressional Com-
mittee on Urban Affairs.”

REASONS FOR OFPPOSITION

Proponents of a Department of Urban Affairs have argued that these should
be a single agency in the Government where mayors could go to find solutions
to their urban problems. While this sounds reasonable in theory, it certainly is
unrealistic and completely unworkable. Urban affairs, which have never been,
and can never be, clearly defined, cut across the entire face of the Federal
Government. The Department of Defense, for example, through its contract-
ing, loeation, and operational policies, has a profound effect upon urban areas.
Local government officials probably make more trips to Washington on military
installation closings than on any other subject. It is obviously impossible
either to place the Defense Department in the Department of Urban Affairs
or to have the Urban Secretary coordinate the internal policies of the Defense
Department as they affect urban areas.

Among the activities which many proponents argue should ultimately be
transferred to the Urban Department is Federal aid urban highway construe-
tion. Highway construction has, since 1921, been a joint Federal-State-local
partnership. Urban highway construection is only one aspect of a very complex
planning, construection, maintenance, and financial arrangement that has been
carefully worked out with the States and loealities over a long period of time.
To bypass these tested arrangements by transfer of a portion of the respon-
sibility to a completely new agency would be very disruptive. It would cause
many more coordinating problems than it would solve.

BYPASSING STATES

The question of bypassing the States hag been raised by the proponents in
their argument that rural-dominated State legislatures are unresponsive to
urban needs. They argue that they get much more favorable attention from
the Federal Government than they do from the States. By inference and by
actual advoeacy, they propose then to bypass the unresponsive State legislatures
and deal directly with the Federal Government.

Certainly State legislatures have often been cold to urban needs. In many
respects our urban counties have been greater victims than have the cities.
Bypassing the States is not the best answer ; however, we have only two major
Federal programs that involve direct dealings between localities and the Federal
Government. These are publie housing and urban renewal, and both would be
in the proposed new Department., At present, only three States participate in
urban renewal and five States participate in publie housing. In the case of both
public housing and urban renewal, a good case ean be made that the program
would be stronger if the States did actively participate. Indeed, many proposals
have been made to have the States share a greater portion of the responsibilities
for these important programs.

BYPASSING OTHER UNITS OF GOVERNMENT

Many of our officials from counties, townships, and other smaller units of
government in urban areag have been apprehensive that a new urban department
would favor the large central eity at the expense of the other units of government
located in the typieal urban area. Most of the large cities are actually declining
very sharply in population. The urban growth has been in smaller incorpora-
tions and urban county areas outside the central city. There is fear that if the
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central city can deal directly with the Federal Government, there will be less
desire to work cooperatively with the other units of government of the area,

It is generally agreed that we must solve our urban problems on a broad
regional basis and yet, in some cases in the past, national programs have actually
discouraged this broader approach. For example, in the original water pollu-
tion construction grant program, each community in an urban area was eligible
for a grant of up to $250,000, and no more for a treatment plant. Under this
policy, each community went its separate way, and the much-needed regional
approach, which would allow several communities to band together, went by the
board. Direct big city-Federal dealings on mass transit, open spaces, and
similar programs counld easily disintegrate into similar “go it alone” policies.

OFFICE OF THE PRESIDENT APPROACH

Our counties are deeply involved in urban problems and are most anxious to
see a well-coordinated national approach to their proper solution. We feel that
beeause urban problems do cut through nearly every Federal agency and all of
State and local government, it is impractieal to center this direction in a single
department of Government. We believe that this direction is so important that
it should be at the highest level of the National Government; namely, in the
Office of the President.

Again, we would offer as documentation our national experience with the
executive budget process. Originally, the budget function was located in the
Treasury Department., It proved unworkable. Budget, finance, and policy con-
siderations cut across the whole Government and obviously a single Cabinet
officer could not coordinate the work of his fellow Cabinet officers. The budget
function had to be elevated to the Executive Office of the President. It became
the staff arm of the President, and anyone familiar with Washington knows
that the Director of the Budget is one of the most powerful positions in the
entire Government,

We would strongly advocate the same procedure for urban affairs. A Special
Urban Assistant to the President with a small Bureau of Urban Affairs could
(1) study and recommend national urban policies for consideration of the
President and Congress, (2) coordinate the urban activities of the executive
branch of the Government, (3) work with the individual States and localities to
supplement rather than to supersede their individual urban efforts, (4) identify
and assign, to individual functional departments, urban research projects, and
(5) work with business, labor, and other groups having a vital interest in urban
affairs. We would also submit that urban problems deserve such a high priority
of consideration that we would recommend that Congress consider creation of a
Joint Congressional Committee on Urban Affairs sithilar to those on the Economic
Report and Atomic Energy. We would also urge a much wider role for the
congressionally created and Presidentially appointed Advisory Commission on
Intergovernmental Relations, This Commission has broad representation from
the Congress, the executive establishment, States, cities, counties, and private
citizens. Much very fine work has already been accomplished by the Commis-
sion, and much more is contemplated for this important national forum.

Thank you for the invitation to present our views on this vital subject.

Exuipir 2

PAYMENT IN Lieu oF TAXES

[A Special Report Submitted by Section on Local Government Law, Committee
on Liaison, National Institute of Municipal Law Officers]

(American Bar Association 85th Annual Meeting, San Francisco, Calif.)

The Federal Government's ownership of vast and varied holdings of property
covering one-fourth of the country, including personal as well as real estate, has
created, among other things, a grave problem to local government. Under the
intergovernmental tax-immunity doctrine, all Federal property is immune to ad
valorem taxation, the chief source of revenue of State and local government.
This Federal immunity has been the source of widespread complaints from local
governnments and the eause of repeated and growing hardships.
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BUMMARY

This committee has undertaken to review the situation relating to the Federal
immunity to property taxation and to recommend to the American Bar, policy
and implementing action it could endorse, and in turn recommend to the Federal
Government as a method of meeting their problems. A review of these problems
is not a novel undertaking ; however, to our knowledge, it is not a subject that
has ever formally been considered by the American Bar Association. The search
for satisfactory answers has been going on for years. In 1935, a Presidential
committee (Secretary of the Treasury, Attorney General, and Acting Director of
the Bureau of the Budget) was appointed to study the problem. In 1939 the
Federal Real Estate Board was established to investigate the situation; and, in
1941, a special committee of the Treasury Department examined the question.
All these groups filed reports with recommendations for action. In a 1949
conference of Federal, State, and local officials, concerned with intergovern-
mental fiscal relations, it was agreed that the Bureau of the Budget should
develop comprehensive recommendations for dealing with the problem. The
result was a draft bill designed to establish a more uniform treatment of similar
Federal properties according to certain basic principles.

In 1955 a study committee on payment in lieu of taxes of the Commission
on Intergovernmental Relations, often referred to as the “Kestnbanm Commis-
sion’ was submitted to the President. This is perhaps the most complete report
ever prepared on this subject. Ifs comprehensive treatment of the subject
combined with limitation imposed in the preparation of a report such as this
has produced in effect a distillation of the above referred to document.

The basie object of this undertaking is to secure substantial equity as between
Federal and local taxpayers.

A guiding consideration, among others, is that the cost of local government
allocable under the property tax system to an item of federally owned property
should be borne by the Federal taxpayer if the property serves primarily a
national or broad regional purpose and conversely, by the local taxpayer if the
property serves primarily a local purpose.

Federal properties devoted to uses comparable to those made of private
properties appear, in general, to deserve the same obligation of supporting local
government and the same exemptions from this obligation as similar privately
owned properties. Furthermore, practical considerations suggest both that
property long in Federal ownership and immune from payment requirements
should not now be obliged to contribute to the costs of local government and that
existing arrangements for Federal payments which have been operating to
general satisfaction should be left largely undisturbed.

Although for most Federil properties the Federal Government makes no
contribution to the support of local government ; it does, under existing statutes,
make payment for some of its properties. These payments variously take the
form of tax payments, administratively determined payments in lieu of taxes,
and a sharing of income receipts from operations on Federal properties.

It is concluded that the solution best suited to this problem can best be found
within the framework of the considerations germane to the property tax. This,
however, is subject to some limitations. These limitations spring from several
factors: The diverse character of Federal properties and the variety of uses to
which they may be put, some serving primarily national and others primarily
local purposes; the varying service burdens of different Federal properties on
State and local governments and, conversely, the varying service benefits which
they confer on those governments to lighten the costs of supplying local public
services ; the similarity and contrasts in uses made of Federal properties to uses
made of private properties, with some Federal properties resembling and others
differing from properties comprising the property tax bases of most local gov-
ernments:; and the varying effects of Federal acquisition of different properties
upon local tax bases, with some properties predating the Republic itself and
others acquired intermittently during the intervening years with the conse-
quence that different communities and the owners of taxable properties within
their borders have had varying times to adjust, insofar as this is possible, to the
presence of Federal properties.

The twin doctrines that the Federal Government may not tax State and loecal
governments and that State and local governments may not tax the Federal Gov-
ernment and its instrumentalities, developed in the wake of Chief Justice
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Marshall's opinion in McCulloch v. Maryland. The problems in this area of
major importance today may conveniently be grouped into several categories:

1. The status of Federal property under State and loeal property tax laws;

2. The status of Federal contractors under State and local tax laws;

3. The status of private persons and activities in Federal areas under State
and local tax laws;

4. The status of State and local activities under Federal tax laws; and,

0. The status of State and local securities nnder Federal tax laws and of
Federal securities under State and local tax laws.

This report is confined to the first of these, the tax status of Federal property.

BACKGROUND OF PROBLEM

The property tax has traditionally been the chief source of revenue for most
local governments in the United States. Diminution of the property tax base
by the accretions to the category of tax-exempt properties poses a serious problem
to the public finance capabilities of many communities. The Federal Govern-
ment owns almost one-quarter of the total land in the country. However, the
value of neither realty nor personalty owned by the Federal Government is
known. The crux of the problem is the distribution of the Federal holdings
rather than the mere totality.

If Federal properties represented a reasonably uniform proportion of taxable
property in each of the thousands of local taxing units throughout the country,
no urgent problem would arise out of the immunity of Federal property to local
taxation. To be sure, payment of the costs of local government fairly allocable
under the property tax system to the Federal property would be borne by local
taxpayers rather than by Federal taxpayers. But the equality of Federal load
on all communities and the general distribution of Federal taxpayers would pre-
sumably mute local dissatisfaction and agitation for change in the tax status of
Federal property.

Actually, however, Federal holdings are very unevenly distributed. Areawise,
11 States have within their boundaries more than four-fifths of the federally
owned lands; each of 5 States has less than 1 percent. Within the States dis-
tribution of Federal property among taxing districts is probably even more dis-
parate. Distribution statistics reflecting values of Federal properties do not
exist. However, the effects of the uneven distribution of Federal properties
are, no doubt, compounded when consideration is given to the scattered locations
among local government areas of highly developed Federal industrial plants
with their valuable machinery, equipment, and inventories of goods.

Although information regarding the total revenues which States and localities
would receive by taxing all Federal property is not an accurate gage of the prob-
lems involved in the immunity of Federal property to taxation inasmuch as it
does not show the impact of Federal holdings upon individual communities, it
would nevertheless be helpful. Specifically it would provide the answer that
Congress invariably and justifiably asks when it considers any problem—the
cost. It would require on a nationwide basis an inventory of Federal property,
comparable data on the relationship of assessed to true value for tax purposes,
and data on tax rates—none of which exist to any extent.

It may be observed in passing that the highest estimates of the potential yield
to localities from taxing Federal properties indicate sums which are only a frac-
tion of the total financial grants and other payments now being made by the
Federal Government to States and localities. Federal grants-in-aid alone totaled
an estimated $7,905 million for the continental United States during fiscal 1962.
These payments, of course, are not made as substitutes for property taxes. They
rest upon a national interest in promoting or facilitating specific types of activi-
ties by States through the Nation rather than upon Federal responsibility as a
local property owner. Indeed, in most cases the Federal grants-in-aid are dis-
tributed to States and communities without reference to the location of Federal
property, and the financial assistance is available to communities where Federal
property may be negligible or nonexistent,

GROWTH OF FEDERAL PROPERTIES AND LOCAL DISSATISFACTION

Historically, the problem of whether the Federal Government should contribute
to the support of local or State governments because of its property holding arose
primarily in the Western States containing most of the public domain. Most
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of these lands, however, had never been part of the local taxing jurisdiction,
and communities, along with their land values and public financing arrange-
ments, had grown up around the fact that the Federal lands were not subject
to taxation. The problem of Federal immunity acquired a new aspect, however,
through the enormous growth of Federal property ownership in the past 20 years
out of programs involving housing and resettlement, expansion of national parks
and forests, and vast land acquisitions for irrigation, flood control, reclamation,
and power developments. Much of this growth enveloped lands previously on
local tax rolls resulting in a depletion of the property tax base, however, in
many instances raising the value of the surrounding property that was still on
the tax roll.

Finally, the national defense program, starting in 1939, greatly increased the
value of Federal property holdings through new acquisitions for military camps,
training areas, forts, airfields, and especially for industrial plants and facilities.
A new and wider geographical concern with the tax-immune status of Federal
property developed. Even more significantly the problem assumed an urban
as well as a rural complexion. Industrial plant acquisitions were concentrated
in urban areas and often reduced the local property tax base. In addition to
acquisition the Federal Government constructed many new industrial plants and
facilities. Notwithstanding the desirability of varied economic benefits that
accompany an industrial facility, these installations constitute a type of prop-
erty traditionally subject to local taxation. They are, in fact, a vital part of the
property tax base in most communities since the revenues derived from taxation
of industrial plants greatly exceed the cost of providing local public services to
them as compared with taxes upon and services rendered to residential property.

Oftentimes the argument is advanced that the mere presence of a Federal in-
stallation whatever its nature is of a general economie benefit to the community
and therefore, offsets any failure to make a tax payment on account of the
property. However, general economic benefits have no relevance under the
property tax system to obligations arising from the ownership of property. To
recognize such offset for the Federal property owners would logically require
a similar eoncession to private industrial property owners, since all industrial
property generates general economic benefits.

With respect to plants producing goods for the Federal Government, a variety
of sitnations may exist in any community. (1) A privately owned and operated
plant might be producing such goods; (2) the Federal Government might own a
plant which, under the control of the Defense Department, is leased to a private
operator who produces goods for the Government; or, (3) a federally owned plant
operated directly by the Federal Government or its contractor-agent might be
producing goods for the Government. All of these plants could be physically
and valuewise identical, all producing the same goods in the same general way
and for the same ultimate use. They could all employ laborers residing in the
same community. All the plants and all the laborers working in each plant
could receive the same public services provided by the local government, Plants
of the first two types could be in competition with each other in producing goods
for the normal civilinn market, as well as for the Federal Government. Yet
despite the similarities in operations and economie effects, the tax liabilities of
these plants would be completely diverse. Under present law the first plant
would be subject to full property taxation; the second plant would be subject to
taxation of its real property, but not of its personal property (machinery,
equipment, and inventories) ; and the third plant would be completely tax im-
mune.

Lack of uniform tax requirements respecting all these plants has strained both
logic and fairness. This opinion is reinforced by the fact that in some of these
plants there are both private and Federal realty, as well as an intermingling of
privately owned and federally owned machinery and equipment, all engaged in
a single, integrated production process. Here taxation of some of the property
and exemption of the rest not only seems illogical, but in the case of the inter-
mingled tangible personaltfy, operation of the Federal tax immunity has impoged
the onerous obligation upon local tax assessors of separating the taxable goods
from the nontaxable and has increased opportunities for private owners to
escape taxation of some of their tangible personalty.

PRESENT FEDERAL CONTRIBUTIONS

There is precedent for the Federal Government assuming some financial re-
sponsibility by reason of its property holding. This has taken these general
forms:
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1. Revenue sharing.—This is an arrangement under which a specified percent-
age of income received from operations on certain Federal properties is paid to
States or localities and has been applied to a variety of holdings, such as oil and
gas lands and national forests. Authorizations to share revenues are derived
from numerous individnal statutes and percentages paid range from 5 percent to
50 percent (and possibly 75 percent).

2. Paymenis in lieu of tares—In some cases statutes authorize payments to
States or local units based on the value of the Federal property or the cost of
local public services rendered to it or to persons occupying it. In others, they
are based on tax equivalents with adjustments for burdens and benefits conferred
on the community by the Federal property, the amount of such services supplied
by the property to the community, and other factors, Specific statutory provi-
sions are variable. Some require payments; some merely permit payments.
Generally, the amounts paid are established by negotiation and agreement be-
tween the Federal property-owning agency and the State or local government,
but the final authority is the Federal agency. This type of Federal payment has
been utilized especially for housing properties of the Housing and Home Finance
Agency, but has also been employed for certain national forests, Atomic Energy
Comimission properties, surplus properties, and certain reclamation properties,

3. Consent to ad valorem taz liability—The properties affected have been
principally those aequired by foreclosure or other processes to protect the Fed-
eral finanecial interest in them arising out of Federal lending operations. Such
property is generally intended to be held by the Federal agencies temporarily
pending disposition to private persons. The Federal ownership is usually a
mere interlude between ownership of the property by private persons. The
Federal consent to taxation of this property recognizes the undesirability of a
temporary removal of the property from the tax rolls.

These present arrangements for Federal payments have developed in a more
or less unrelated way out of the provisions of 50 or more separate statutes. They
are the result of compromise and expediency and are laeking in a common
prineiple and to a certain degree expand the unequal burden on different local
governments.

GUIDING CONSIDERATIONS

The basic premise of this report is that Congress should consent to make a
contribution of some type to the cost of State and loeal government because of
the presence of Federal property.

The objective is to find a solution to the financial difficulties experienced by
loeal governments arising out of the tax-immune character of Federal properties,
which would be both appropriate to all the diverse situations in existence and
compatible with basic concepts which have been a part of our constitutional
fabric; i.e., the doctrine of intergovernmental tax immunities.

Any solution must be guided by a statement issued by the Federal Real Estate
Board in its report on this subjeet.

“The cost of national functions and programs should not impose an undue
burden on local taxpayers through Federal tax exemptions; neither should the
Federal taxpayer be required to support unjustified subsidies to the localities
containing Federal lands."

This objective is consonant with another of prime importance ; namely, the
maintenance of sound governments at all levels of our Federal system. Cognizant
that it is primarily the local governments which have protested the existing sit-
uation, the committee proceeds from the compelling need to maintain robust
local governments.

The following considerations provide what is seemed fair and reasonable
guides to an equitable solution. They are neither immutable nor dogmatic. All
of them should be considered in their general context and relationship with each
other:

1. The diverse characteristics and contrasting uses of Federal properties and
their varying burdens on local governments preclude a single uniform rule for
determining the extent to which Federal property should contribute to the sup-
port of local government. It appears that for some types of properties payment
is desirable; for others payment is inappropriate.

2. The principal basis for distinguishing between Federal properties which
should contribute to the costs of local government and those which should not is
the use made of the property.

3. It is generally fair that the costs of local government allocable under the
property tax system to an item of federally owned property should be borne hy
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the Federal taxpayer if the property serves primarily a national or broad
regional purpose and conversely by the local taxpayer if the property serves
primarily a local purpose.

4. Federal properties devoted to purposes which are of a type customarily the
subject of private activity or concern should pay their fair share of local govern-
ment costs without reference to whether they serve a national, regional or local
purpose.

5. Practical considerations suggest that property long in Federal ownership
and immune from payment should not now be required to contribute to the costs
of local government. Some general cutoff date is appropriate.

6. Practical considerations suggest also that existing arrangements for Fed-
eral payments which have been operating to general satisfaction should not be
disturbed.

7. Property used or held primarily for purposes for which property is generally
exempt from taxation under the laws applicable in the taxing jurisdiction should
likewise be exempt from any payment obligation in Federal ownership.

8. With respect to special assessments to finance improvements for the benefit
of adjoining Federal and private property, Federal property should be treated
on the same basis as private property and accorded the same safeguards and
exemptions.

9. Generally, the foregoing considerations contemplate no distinction between
real and tangible personal property.

10. Federal property and persons either living or working thereon should
receive local public services on the same basis as those generally provided to
other properties and persons in the community.

GENERAL APPROACH TO SOLUTION OF PROBLEM

With the foregoing considerations in mind, we considered various approaches
by which the Federal Government might, on account of its property holdings,
contribute to the support of local government.

1. Payment of taxes on Federal property as determined by local tax officials
according to local tax laws.

2, Payments in lien of taxes based upon tax equivalents with or without off-
sets or other payment limiting factors.

3. Payment of taxes or tax equivalents on that portion of Federal properties
in a community exceeding a specified percentage of all property in the com-
munity.

4, Service payments, or payments for local public services received by the
Federal property or persons living or employed on it.

5. Per capita payments, or payments of a fixed or caleulable sum for each
person living or working on the Federal property within the area of the local
government.

All approaches not involving submission of Federal property to direct local
taxation may be considered as payments in substitution of or in place of taxes.
However, only the second of the above-enumerated possibilities is designated
in this report as a “payment in lieu” of taxes.

The arguments pro and con for the various approaches are not presented
herein ; however, they are considered in the recommendations made by the com-
mittee. They are also set forth in considerable detail in the full “Study Com-
mittee Report.” Briefly the essence of the approaches are as follows:

1. Taz approach.—Select those types of federally owned properties which
should share in the costs of supporting local government and consent to their
taxation by local governments in accordance with the tax laws of each com-
munity.

2. Payment in lieu—This is a modified tax approach. It concedes the pro-
priety of determining the Federal share of local government costs by reference
to the value of the Federal property in the locality, but would employ machinery
other than the local taxing authority for fixing the Federal share. Such payments
could fall into either of two categories: (1) Payments of amounts equivalent
to taxes, and (2) payment of tax equivalents reduced by certain offsets and/or
the operation of certain formulas.

3. Payments on excess Federal properties—The central idea of this approach
is that a system of Federal payments should be coupled with recognition that
every local community should bear without claims on other communities (via
a Federal payment) the costs of local government attributable under the prop-
erty tax system to that amount of Federal property in the community which is
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equal to the average amount of Federal property contained in all communities
throughout the Nation. The system thus avoids what might appear as the mere
transfer of funds among communities. Federal payments would be made only
on Federal property valuations exceeding the average community load.

This approach is best illustrated by the method used in Canada. There all
national property (with certain exclusions) exceeding in value 4 percent of the
total property valuation in any municipality is subject to a payment in lien at
the discretion of the National Minister of Finance not to exceed roughly three-
fourths of what the loeal tax on the properties would be. The specifics of this
plan could be altered. The system could be coupled with tax liabiilty on the
eéxcess property or with a payment-in-lien obligation. If a payment-in-lieu
technique were designated, it could be made either mandatory or permissive,
either subject to offset or not, and subject to appeal just as any other payment
in lieu,

4. Payments for specific services.—This approach would identify certain serv-
ices to the Federal property or to persons living or working on it and make cor-
responding payments to local governments. This approach avoids Federal re-
sponsibility for payments within the framework of the property tax system and
concentrates upon Federal support of services, which merit Federal encourage-
ment or have a special value or relevance to the Federal property and its
operation.

CONCLUSIONS

The committee endorses and recommends many of the solutions and recom-
mendations proposed by the “Study Committee Report,” and its basic premise
that the solution must be found within the framework of considerations germane
to the property tax system.

The problem is one created by the immunity of Federal properties to State
and local taxation and its solution should be one bearing a rational and ex-
plainable relationship to the results which would follow if Federal properties
were subject to these taxes.

The committee would require centralization of responsibility for all Federal
payments in a single Federal agency. The committee would prefer that each
Federal property-holding agency be required to make payments for its properties
from its funds so that each agenecy in budget requests to Congress would be under
a continuing duty to justify its holdings and under a continuous pressure to
keep them at a minimum.

Although the committee’s basic conclusion is that the solution to the problem
may be found only within the framework of property tax consideration, it is
nevertheless aware that the property tax criterion as a measure of the amount
of the Federal property owner’s responsibility to contribute to local goverment
support is subject to some limitations. These limitations spring from the
diverse character of Federal properties, the variety of uses to which they may be
put in serving primarily national or local purposes, the similarity or contrast
of these uses to uses made of private property, the differing service burdens of
different properties on State and local governments arising partly from the self-
service of certain Federal properties, the varying effects of Federal aequisition
of different properties upon local tax bases, and from other factors. The effect
of these limitations is to suggest, for some types of properties, the impropriety
of requiring any Federal payment whatsoever. For others, they suggest the
propriety of modifying any tax equivalent amount in order to give effect to his-
torical, practical, and theoretical considerations irrelevant to private property,
but intimately bound up in Federal property.

RECOMMENDATIONS

Documentation of individual cases of hardship are legion and have not been
one of the facets of this report. It has been primarily to state the ease in rather
broad and general terms, setting forth not only background material, but guid-
ing principles, various approaches, and finally recommended action. Certainly
the proposad following recommendations are not the only route that could be
taken. These specific recommendations have been previously proposed in one
form or another and have formed the basis of legislation that successfully cleared
one body of Congress. This was Senate bill 8. 910 which passed the Senate May
12, 1962, However, they do embody what in the opinion of the committee is the
most realistie, practical, and basically equitable approach that has yet to be
formulated.
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Recommendation I.—It is first recommended that Congress enact a joint
resolution declaring that it was Congress' intent to prevent hardship upon local
government resulting from the tax immunity of Federal property.

Recommendation 2—The Federal Government should consent to the payment
of special assessments to finance local improvements where both non-Federal
and Federal properties are included in the benefited district and subjected to the
assessment, provided that Federal property is treated on the same basis and
accorded the same safeguards and exemptions as non-Federal properties.

Such special assessments are essentially land service charges for particular
improvements which enhance the value of the property.

Recommendation 3.—In pursuance of recommendation No. 1, it is recom-
mended that Congress authorize a program undertaking a systematic appraisal
and study of the cost involved in making payments-in-lieu of taxes of the follow-
ing category of federally owned property with the view in mind of initiating
such payments, (a) property leased to a taxable third party that is being used in
a commercial or industrial eapacity, including properties employed by private
contractors or subcontractors in the performance of contracts with the Federal
Government, title to which has passed to the Federal Government pursuant
to any partial or advance payment contract clause; (b) properties being util-
ized by the Federal Government itself in a commercial or industrial capacity ;
(¢) properties used or held for activities which serve primarily national or
broad regional interests rather than those of the local public; and (d) rental
housing other than low-rent housing.

Such a study should be guided by the following restrictions and principles.
The payments in lien of taxes should be equivalent to the amount of taxes which
would be assessable against the property if taxable according to its value as
determined by the established tax procedures of the taxing jurisdietion, includ-
ing all provisions for administrative and/or judicial review of assessments,
tax rates, or levies in accordance with applicable laws governing assessments
and taxation, provided that Federal property is treated on the same basis and
accorded the same safeguards as non-Federal properties. Payments thus es-
tablished should be adjusted as follows:

(1) Reduced for the local cost of specific and customary State or local
governmental services provided at Federal expense to the taxing jurisdiction or
its residents, or the Federal property, or Federal employees and their families
who reside within the taxing jurisdiction. The amount of this reduction should
be based on the unit cost of the particular services to the taxing jurisdiction,
or in the absence of such unit cost data should be based on the unit cost in com-
parable nearby taxing jurisdictions.

(2) Increased by the amount of the expenditures ineurred by the taxing
jurisdiction in providing specific services to the Federal property which it
does not customarily provide to non-Federal properties.

{(3) Where property of more than one Federal owning agency is located
within the taxing district adjustment should be made.

(4) And the previous listed 10 considerations that are to a great extent
embodied in the foregoing three principles.

Upon completion of the study (not more than 214 years should be allowed
for its completion) the findings will serve several useful purposes. It will
initially demonstrate Congress concern and interest in the increasing Federal
ownership of property and the accompanying problem. It would provide the
rather specific financial estimate as to how much a program would cost, some-
thing that is almost mandatory before Congress would act.

Lastly, it could also provide the case files for the actual payment to loecal
government once a Program was inaugurated.

Recommendation j—Payment should not apply to properties acquired by the
Federal Government before a certain date (September 8, 1939) or (July 1, 1950)
unless Congress has specifically authorized the payments of property tax or
payment-in-lieu of taxes on account of such properties, This factor of course
should be considered in carrying out recommendation No. 3.

Not only equity but practical consideration prevents payments on properties
whose noncontribntory status has become integrated into the economie and fiscal
life of the community. On properties long in Federal ownership local tax rates
and land values have grown up around the Federal tax immunity. Adjustments
have been made. Equity requires no molestation of such cases.

The alternative of “cut-off dates” of September 8, 1939 or July 1, 1950 are
recommended as dates coinciding with the commencements of national emer-
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gencies, and in both cases may be taken as the starting time of an enormous
expansion of Federal property ownership accompanying the national defense
program.

Recommendation 5.—That the American Bar Association make known its vital
interest in this problem by endorsing the previously stated recommendations
and relay them to Congress and to the President of the United States. In
doing so, the American Bar Association would offer its services and that of
its various sections in assisting in carrying out these recommendations.

Mr. Hiupensranp. And also, Mr. Chairman, again the subject of
apportionment has come up, and you gave a very brilliant statement on
apportionment at our annual meeting in New York City. We en-
dorse that statement and we would like to have that incorporated in
the record of this hearing with my brief remarks here.

Senator Muskie. If the other members of the subcommittee have
no objection we will incorporate it.

(The statement referred to follows:)

ExHiBiT 3

ADDRESS BY SENATOR EpMUND 8. MUSKIE BEFORE THE NATIONAL ASSOCIATION OF
COUNTY OFFICIALS, STATLER-HILTON HOTEL, NEW Yorg, N.Y., MoxpAY, JULY 9,
1962

WHAT THE SUPREME COURT DECISIONS ON REAPPORTIONMENT MAY MEAN TO
AMERICAN GOVEENMENT

Ladies and gentlemen, when your president, David Bird, first asked me to talk
about the significance of the historic Tennessee reapportionment decision, I con-
fess that I was flattered by his implicit compliment.

It wasn’t until I started digging into the assorted arguments and viewpoints
of the Supreme Court on this question that I began to suspect he had done me
no favor.

I suffered the same kind of misgivings I felt once on a brief airplane trip, I
was sitting behind two mathematicians—or perhaps they were nuclear scien-
tists—who were analyzing a pamphlet they had with them. I could see the
document contained nothing but strange equations, algebraic symbols and
mysterious columns of figures. One of them finally turned to the other and said,
“He certainly writes with a flair, doesn't he?”

Putting aside the legal citations, however, I believe the only real mystery in
this issue of unequal representation among State legislatures is why our citizens
were not spurred to corrective action long ago. On most questions involving
rank misrepresentation the American people have a fairly low threshold of
indignation.

I recall an actual experience which not only bears on this quality in our citi-
zens but also illuminates at least one potential hazard in the Supreme Court
decision.

I once belonged to a veterans' club of some pretensions and some wealth which
had been controlled by a ruthless old superpatriot known as Uncle Joe. The
time came at last when the younger members developed enough sophistication—
and votes—to dethrone the old boss at their annual State convention.

As the rollcall of voting began to unfold the awful truth, the old man claimed
the floor on a point of personal privilege. “You can't do this, boys,” he thundered.
“This is mob rule.”

The answer came from a voice in the crowd. “That's right, Uncle Joe, but it's
a new mob."”

1 don’t really believe we are going to see mob rule in many of our legislatures
but we are likely to see a new mob. The fact is, of course, that all active citi-
zens are concerned about maintaining the United States as an effective working
democracy.

Each one of you here, either as individuals or in your group identity as the
National Association of County Officials would react with indignation and out-
rage if your right to vote were suddenly suspended or taken from you. The tradi-
tional hallmark of American democracy has been its reliance on the will and
wisdom of the people, expressed through the secret ballot in open elections.
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Yet, as I intimated a moment ago, the perversion of our basic right to vote
seems to have evoked a far less active sense of outrage—at least until recently.
As a matter of fact, unequal representation is one of the most flagrant and
persistent perversions of a basic American right ever to oceur in our history. We
have tolerated this abuse for decades.

Up until 1958 more than half of all the States had failed to reapportion even a
little bit over a period 25 years. Two States, Alabama and Tennessee, had not
acted on this issue since 1901.

There are endless examples of political imbalance. A representative of one
rural Alabama district speaks for 7,000 people while a colleague from an urban
distriet represents 105,000 using 1960 census figures. In Tennessee the 2.340
qualified voters of Moore County elect the same number of Representatives—
1—as do 44,621 qualified voters of Shelby County.

Ten years ago in Connecticut, 1 district in the lower house contained 88,000
people who elected 2 Representatives while another with 180 people also elected
2 Representatives.

It has been the extension of this pattern in many States giving political
dominance to rural minorities at the expense of urban majorities, that has
perverted the patchwork of our voting representation.

Ironically, this was not always the case. When the struggle for equal repre-
sentation first started, early in our country’s history, the major contests centered
in Virginia and Pennsylvania where the urban residents of the eastern sections
were heavily overrepresented at the expense of rural residents.

Thomas Jefferson—to whose seemingly inexhaustible range of foresight and
wisdom we are able to turn on almost any political question—gave his home
State of Virginia a clear warning: “It is important,” he said, “to strengthen the
State governments * * * (but this) must be done by the States themselves * * #
the only barrier in their power (against central government) is wise government.
A weak one will lose ground in every contest. To obtain a wise and safe govern-
ment, I consider the following changes as important: render the legislature a
desirable station by lessening the number of Representatives * * * lengthening
somewhat their term, and proportion them equally among the electors.”

Elihu Root who eame long after Jefferson but still preceded the era of heavily
centralized government was another great statesman alive to the peril of dimin-
ishing State authority. “It is useless,” he said, “for advocates of States rights
to inveigh against the constitutional laws of the United States or against the
extension of authority in the fields of necessary control where the States them-
selves fail in the performance of their duty. The instinct for self-government
among the people of the United States is too strong to permit them long to respect
anyone’s right to exercise a power which he fails to exercise.”

Historical irony seems to be ever with us. We finally corrected our early
imbalance of urban power only to see the scales tip toward an imbalance of rural
power as the industrialization of America and the growth of our cities destroyed
a precarious equilibrium based on the calibrations of a social order that has
disappeared.

But why, you may well ask, has this issue failed to capture the imagination of
the American people whose traditions of liberty and fair play have almost always
in the past assured a prompt and vigorous response to most forms of misrepre-
sentation?

I suggest this heritage of imbalance has persisted for several reasons.

1t has persisted because the concept of unequal representation is far more
diffienlt to grasp than the clear denial of individual voting rights,

It has persisted because too few of our citizens are alive to the impact and
authority of State legislatures in their lives.

It has persisted because the rural minority in many instances has clung to
its State political domination as an act of self-interest through intentional
neglect—fortified, T might add, by the popular image of rural America as the
fountainhead of our national strength and rugged individualism.

It has persisted, in short, because, even in a democracy, political power is
rarely surrendered voluntarily.

Yet the problem has not been wholly ignored. It has been under more or less
constant discussion for years, especially in the cities where the denial of elec-
toral equity has been most keenly felt if not resented. During this long-simmer-
ing ferment the opposition has grown gradually louder and more insistent—and
more broadly based—until on March 26 of this year the issue finally exploded
in the Supreme Court of the United States.
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The decision handed down in the case of Baker v. Carr loosed a storm of emo-
tion, comment, publicity, praise and eriticism which in just 3 months has already
jolted the political leaders of at least 10 States out of the 19th century and
squarely into the present.

The dust has not yet settled and there is still wide publie disagreement on
both the importance of the decision and whether its net effect will be good or
bad. But the truly amazing speed with which the decision is being implemented
from one end of the country to the other does give us some indication of its
ultimate impact on the structure of State government,

Before we try to analyze this impact, however, it is useful to have a clear
understanding of exactly what the Court said and what it did not say.

In their suit, the petitioners who were qualified voters and taxpayers in Ten-
nessee claimed their constitutional entitlement to equal protection of the laws—
guaranteed by the 14th amendment—had heen violated by the inequality of
Tennessee’s legislative apportionment. In simple terms, the rural one-third of
Tennessee’s population elected two-thirds of the legislature, controlling it to the
detriment of the urban majority. The petitioners’ votes, they said, were worth
only one-tenth those of some rural voters.

The Supreme Court’s verdict was 6 to 2, but six different justices rendered
opinions which total 165 pages covering the matter from every conceivable angle.
But it is the majority opinion of Justice Brennan which represents the law,
and it is that opinion with which we must concern ourselves,

In a eantious and detailed opinion, the Court held only :

(1) That Federal courts have jurisdiction over the subject matter of
legislative apportionment and districting ;

(2) That the petitioners were competent to challenge the Tennessee appor-
tionment statute, or, in other words, that they had “standing” to bring the
case,

(3) That the complaint stated a “justiciable” cause of action, or, in other
words, that the case was one which could be properly heard and decided by
a court of law.

With respect to the question of jurisdiction, the Court's decision was simple
and logical. Article IIT, section 2, of the U.S. Constitution concerns the
Jjurisdietion of Federal courts, and it states that the “judicial power shall extend
to all cases, in law and equity, arising under the Constitution, * * *» The peti-
tioners alleged that the Tennessee statute deprived them of equal protection of
the laws in violation of the 14th amendment which is a part of the Constitution.
Thus the ecase is one “arising under (the) Constitution” and is within juris-
diction of Federal courts.

This was consistent with previous decisions in this area. The Sopreme Court
has never ruled that Federal courts do not have jurisdiction over the subject
matter of apportionment or districting.

The question of “standing” was also easily disposed of by the Court. It is a
well-settled precept of constitutional law that a Federal court cannot declare any
statute, State or Federal, to be unconstitutional unless the question is presented
in the form of an actual controversy between parties who have direct personal
interests, in the outcome. The Court cited previous decisions which held that
voters who allege facts showing disadvantage to themselves as individuals have
standing to sue. Since this is precisely what the 11 Tennessee voters alleged,
they clearly had sufficient “standing” to institute the action, which was, quite ob-
viously, an actual controversy between parties with direct personal interest in
the ontcome. And, as the Court said, “A citizen's right to vote free of arbitrary
impairment by State action has been judicially recognized as a right secured
by the Constitution. * * =»

The real crux of the case was in the Court’s holding that the problem of
legislative apportionment was a “justiciable” question. Webster defines
Jjusticiable as meaning “liable to trial in a court of Jjustice,” and that is really
as accurate a description as we can hope for.

It has long been a settled constitutional doctrine that certain political
questions are nonjusticiable and therefore not susceptible to trial in a court of
Jjustice,

But deciding just what does or does not constitute a political question is one
of the most difficult problems in constitutional law.

Time does not permit such an analysis here, but I think it fair to say that the
Court has identified certain general characteristics which, if present in a
particular case, make it a “political question” and thus nonjusticiable. Some of
the characteristics are—
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(1) A clear delegation of authority to another branch of government by
the Constitution.

(2) The impossibility of a court’s undertaking independent resolution of
the problem without expressing lack of the respect due other equal branches
of government,

(3) A lack of judicially discoverable and manageable standards for
resolving the question at hand, or,

(4) Potential embarrassment of the United States by different pronounce-
ments on the same problem by the various branches of government,

Most cases in this area are concerned with the doectrine of separation of powers
and deal with the relationship between the three equal branches of the Federal
Government—the executive, the legislative. and the judicial. These eases do
not concern the relationship between the Federal judiciary and the States, as
did the Tennessee case,

Examples of such cases would be the conduct of foreign relations, which is
committed by the Constitution to the executive and legislative branches, Thus,
ordinarily, recognition of foreign governmenis and their proper representatives,
determining when a state of war begins and terminates, or when a treaty has
been terminated, are political guestions which will not be entertained by the
courts for the reasons stated earlier.

Those cases which have dealt with the relationship between the Federal
judiciary and the States have arisen primarily under the guarantee clause of
the Constitution.

The clause is contained in article IV, section 4, of the Constitution which says
that the “United States shall guarantee to every State in the Union a republican
form of government, and shall protecet each of them against invasion * * *"
from its earliest decision on this question down to the present time, the Supreme
Court has consistently maintained that the exeentive and legislative branches
of the Federal Government are charged with responsibility to the States under
the gnarantee claunse.

The Court has repeatedly held that challenges to State aetion based solely
upon that clause are political guestions and are nonjusticiable, not simply because
they were based upon the guarantee clause, but because the particular questions
involved in each instance had such characteristics that elearly identified them
as “political questions™ not susceptible to trial in a court of law.

An example of this was the famous case (Luther v. Borden, 48 U.8. 1) arising
out of the near rebellion which oceurred in Rhode Island in 1841 and 1842, There
were two rival State governments, each claiming it was lawful., The President
recognized one of them and the Supreme Court refused to decide a ecase which
called for a decision as to the validity of one or the other government. The
Court held that there were simply no legal standards by which it could judge
the two governments and upheld the necessity of accepting the President’s deci-
sion as final.

This is an important point in understanding the legal basis underlying the
Court's decision. TIn his long and sharply worded dissent, Mr. Justice Frank-
furter argued that the question posed by this case conld not be answered with-
out first determining whether or not Tennessee had a republican form of govern-
ment. Sinece this would clearly be a “political question” having to do with the
organization of State government and would thus be outside the realm of the
courts, Frankfurter contended that the Tennessee case was nonjusticiable.

Indeed he argued that this case really was a guarantee clause case. He said
that “the present case involved all of the elements that have made the guarantee
clause cases nonjusticiable. It is, in effect, a guarantee clause claim masquerad-
ing nnder a different label.”

The majority opinion went to great lengths to demonstrate that the previous
decisions holding cases brought under the gnarantee clause to be “political ques-
tions"”, were based upon the existence of one or more of the general character-
istics which I set forth a moment ago, and were not based simply upon the fact
that they concerned the organization of State government. In support of this
reasoning the court cited several cases which dealt with problems of State
government which were held justiciable and were decided upon their merits.

It is also important to keep in mind the particular faects of the Tennessee case
and to remember that all judicial decisions, especially Supreme Court opinions,
must be read with reference to the facts which give rige to the controversy. Thus,
in Tennessee, there is no provision for direet popular aection by initiative or
referendum, The Tennessee Legislature has for over 60 years refused to reappor-
tion every 10 years as called for by the State constitution., And a State eonstitu-




PROBLEMS OF FEDERAL-STATE-LOCAL RELATIONS 37

tional convention was not an available remedy, because such a convention could
only be called by a majority vote of two successive legislatures.

While it is impossible to determine what influence, if any, these factors may
have had upon the Court’s decision, there is no certainty that the decision would
have been the same if these factors were not present. The only sure thing about
the Supreme Court is that you can never predict with certainty what its decision
will be.

Although the Court established no gunidelines for the future, it is clear that
mathematically precise equality is not required. Justice Stewart was quite cor-
rect when he emphasized in his concurring opinion that “the 14th amendment
permits the States a wide scope of diseretion in enacting laws which affect some
groups of citizens differently than others.”

But this also raises more questions than it answers.

At what point, we may ask, does representation become unbalanced enough to
require judicial intervention? The Idaho courts, for example, have already ruled
that it is all right for 56 percent of the people to have only 36 percent of the repre-
sentatives and 18 percent of the senators in their legislature,

Must population be the measuring stick for both houses, or may some other
method—such as geography—apply in one house?

A Federal court in Georgia has hinted that “at least one house must be selected
by population. But the Maryland Court of Appeals has hinted that population
may be the standard required there for both houses.

What will a court do if a legislature refuses or fails to reapportion? Only last
week, in Wisconsin, a panel of three Federal judges confronted with this problem
named a “‘special master” or judge to effect a compromise solution in hopes of
avoiding the task of reshaping the State’s political map themselves.

The test for the future, it seems to me, will be essentially one of common sense.
There must be some approximation of reasonableness in apportionment, the courts
seem to be saying, and as long as changes are hased on some rational basis and
are not patently unreasonable, they will probably be constitutional.

Of equal fascination are the examples of practieal polities in action that are
emerging as the law itself develops in this whole area.

Political leaders everywhere are themselves moving quickly to get the job
done after years of refusing to consider apportionment questions. They know
that their best chance of controlling the shape of the future and retaining their
power lies in meeting the challenge themselves rather than letting the courts do it.

Their strategy is clear: Give urban and suburban voters a fairer share in their
representation, but not enough to upset any applecarts. Change things enough
to satisfy the courts, but not enough to lose power or control.

It wonld be a mistake, I suspect, to conclude as a result of the Supreme Court
decision that the shrewd men who have dominated many State legislatures for
years will now auntomatically lose their status.

Indeed, the Executive Director of the Advisory Commission on Intergovern-
mental Relations, of which I am a member, has suggested that the pattern of
diserimination by rural interests against urban concerns is overdrawn. His
view is that the pull of party loyalties largely blunts the conflicting diver-
gencies of interest.

Another expert, Royce Hanson of American University in Washington, who is
leading the reapportionment fight in Maryland, sees the evolution of new
systems of representation as a long and painful process because, in his view, no
generally accepted theory of representation has been developed in the United
States.

This is somewhat in conflict with the position of Charles Rhyne, the Washing-
ton lawyer who argued the Tennessee case in the Supreme Court. Mr. Rhyne
foresees a drastic overhaul of some State governments on a theory of representa-
tion approaching complete equality. “You cannot use geography to dilute votes,”
he says.

If Mr. Rhyne is correct, the impact of the Counrt decision will, indeed, be
momentous for some of you primarily concerned in county affairs. For he be-
lieves that reapportioning agencies will ultimately redraw county and other juris-
dictional lines that have traditionally served as a basis for representation. He
contends that these political subdivisions have been blurred by interests that cut
across them and that the courts have already demonstrated such lines are not
sacred by any means.

It has been snggested that uneconomical counties where political kingdoms
have been supported largely by State finaneial aid will fall vietim in any case to
the automation and mechanization that is already invading many urban
jurisdictions.
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One thing is sure: the repercussions of the Tennessee decision are having at
least a profound preliminary effect. It is certain already that the legislatures
of Alabama, Georgia, Maryland, Mississippi, Oklahoma, Tennessee, and Wiscon-
sin will undergo major apportionment surgery by the end of the year.

Changes are also possible in Indiana, North Dakota, and Vermont. And in at
least 15 other States including Florida, Michigan, and New York, cases have
been filed or citizens are threatening to file them.

One can no longer charge America’s citizens with inaction on the score of
representation.

But what of the ultimate future? Such forecasts in depth are risky, of course,
partly because the ultimate effects of this revolution are not yet clear, as I have
tried to demonstrate,

But one of the great sustaining features of America’s democracy is its flexi-
bility—its genius for adopting itself to changing times and differing circum-
stances.

Under our Federal system some conflicts between the National Government
and the many State governments are inevitable and continuing, These conflicts
did not, however, prevent development of the United States from a small
agricultural enclave of 4 million people hugging the Eastern seaboard into an
awesome industrialized society of 180 million people spanning the continent.
These conflicts will not prevent the ultimate development of a more equitable
form of representation at both State and Federal levels.

As a lawyer, I hold a deep and abiding respect for the Supreme Court. There
are two sides to most questions and most certainly to the particular questions
raised by the Tennessee case. But it is quite impossible for me to accept the dire
consequences predicted by those who accuse the court of being power-hungry or
intent on destroying States rights. In my judgment, the ultimate benefits
flowing from this case are clear and demonstrable.

The explosive but constructive reaction of the lower courts and the politicians
themselves is evidence that where invidious discrimination exists it will be
corrected. And I do not believe the process will be a long painful legal struggle
with no elear ending, as some have warned.

Leaders of business, politics, government, law and education are all concen-
trating on the problem as never before. I venture to suggest, out of all this
increasingly widespread preoccupation, will emerge at least these ultimate
developments :

(1) State governmental structures inevitably will be affected by a shift
in power from rural voters, who have been traditionally conservative, toward
urban voters who are traditionally less conservative, especially in those
States where the imbalance has been greatest.

(2) This shifting of power will not, however, be a simple or a clear-cut
advantage for one group at the expense of another. The very variety of
the guidelines that will emerge in the several States, as the courts and the
legislatures themselves resolve the issue will help provide accommodations
for all interests to influence the eventual result.

(8) Continuing shifts of population, moreover, will virtually insure a
periodic review of future apportionment that will in a limited sense keep the
issue alive as a continuing challenge.

(4) Urban interests intent on exercising their newly won powers will
engender a boom in State legislative activities that will be matched by the
efforts of major political parties to win greater influence in the newly-
liberated pockets of voting strength, particularly the surburbs.

(5) The exercise of greater activity and increased responsibilities in the
several States will not, however, greatly affect the problem of trying to find
larger sources of revenue for necessary programs that are beyond the means
of most State budgets either in fact or politically. Federal-State partner-
ship will continue to be an alternative.

(6) The question has been raised as to whether a substantial change in
voting patterns may ultimately have an important impact on national
voting patterns particularly in the South, with consequent changes in the
complexion of the Congress and in the perpetuation of its present seniority
systems, There is speculation as to whether this in turn could have far
reaching effects on the whole spectrum of domestic issues in particular such
as wages, farm supports, area redevelopment, education, and problems of
the aged.

My own view is that these are highly speculative possibilities at the present
time.
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These things apart, I believe that the decision of the Supreme Court in the
T'ennessee case will find its greatest meaning of all in the opportunities it offers
for a rebirth of vigorous and responsible State government more responsive
to the needs of its citizens and truly representative at last.

Having been both a Governor and a Senator, I think T have seen the State’s
problems from both sides. And this widescreen view has conflrmed my opinion
that imbalanced representation has been a terrible burden sorely handieapping
the States in their efforts to meet the awesome responsibilities imposed by modern
society.

Unfair apportionment does violence to the doctrine of majority rule and makes
4 sham of adult universal suffrage. It strikes at the fundamental right of every
citizen—the right to vote. It has corroded the foundations of constitutional
democracy. It has sapped the vitality of our State institutions.

The Supreme Court has triggered a vast upheaval that is already removing this
encumbrance. By this decison, the Supreme Court has not, as some have said,
sounded the death knell of States’ rights. Rather it has provided an incentive
and a mechanism for reawakening and reasserting the exercise of both States’
rights and States’ responsibilities at a point in history when it had to be done.

It has, in my judgment, once again demonstrated the ineredible inspiration
and wisdom of our Founding Fathers in reaffirming the validity and real pur-
pose of the separation of powers among the executive, the legislative, and the
judicial branches of these United States of America.

Mr. HiLLexsranp. We would like to address this brief statement.
to the subject that has been raised by you in your opening statement,
Mr. Chairman, and by Senator Mundt, and by Senator Ervin, the
whole question about the division of revenue sources in the Federal
system of government.

If the States and localities are to be vigorous partners in our Fed-
eral system of government, there is urgent need to devise a new na-
tional tax structure that will insure that the States and localities are
guaranteed adequate funds to discharge their responsibilities.

Historically, in our first attempts to build a Federal system of gov-
ernment under the Articles of Confederation we learned that the tax
structure is the key to the strength of the National Government (or
any other government for that matter).

In effect, we left the Federal Government financially at the mercy
of the States and that proved to be completely unworkable. Today
we have swung nearly full cycle and we now have the States and
localities increasingly at the financial mercy of the Federal Govern-
ment. This is not workable either if we want to preserve our Federal
system of government.

Many well-meaning critics of State and local government deplore
the weakness of the States and localities and exalt the strength of
the Federal Government.

Facetiously, we would suggest that this could be reversed overnight
by swapping tax sources. We will give the Federal Government the
real estate tax and revenues from fishing licenses: we wonld take the
corporate and individual income tax. We would then make match-
ing grants-in-aid to the Federal Government, providing of course,
that the Federal Government met certain standards established by the
States and localities.

The central fact of intergovernmental relations in our Federal
system is that the Federal Government has and must continue to
raise enormous amounts from the taxpayer for defense and other
purposes.

One example illustrates the magnitude of these Federal expendi-
tures in relationship to local government expenditures. This year the
United States will spend $9.4 billion for interest on the Federal debt.
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This is nearly 50 percent more than the $6.5 billion combined
expenditures of our 3,047 counties. And yet with our $6.5 billion,
we employ 750,000 people to administer welfare, justice, roads, elec-
tions, recordkeeping, law enforcement, schools, and a host of functions
vital to the Nation.

Both the Federal and the county programs are important and neces-
sary but since World War IT, we have found that it has been easier
for the Federal Government to raise its revenue than it has been for
the counties, cities, States, and other units of government. This is
one of the reasons for the sharp increase in pressure for more Federal
financial participation in local affairs.

It is all well and good to say that the States and localities are negli-
gent in raising their own funds and run to the Federal Government
for money as an act of political cowardice. This ignores the fact
that there are basic limitations in the use of State and local revenue
sources in that each State and locality is in tax competition with all
other States in the drive to attract industry. They feel that they
cannot raise taxes or industry will move. This explanation also
ignores the painful fact of life that taxable wealth is not evenly dis-
tributed among the States and localities.

Another important reason for the inability of States and localities
to raise money has been the preoccupation of many State legislators
with tax rates at the expense of consideration of what many consider
to be vital needs of the citizens of the States.

All of us can cite examples of State legislatures who have haggled
endlessly and failed to enact the necessary tax legislation to preserve
the financial integrity of the States and localities.

We all realize that national tax policy is enormously complex and
packed with white hot controversy, particularly when we get down
to deciding who pays and how much. Even with this in mind we
would like to advance for consideration a proposal that illustrates the
scope and direction in which many of us think that a national tax
realinement program must take, if the States and localities are to play
any meaningful part in the long-range development of our country.

We suggest that the Federal Government encourage the States to
ievy adequate taxes by allowing a tax offset or credit of taxes paid the
State against the taxpayers’ Federal individual or corporate income
tax liability.

In other words, if the Federal tax credit were established as 10
percent, the individual taxpayer in participating States could pay up
to 10 percent of this Federal tax with receipts from paying his State
individual income tax.

The same principle would apply to Federal corporate income tax
liability. This offset principle is being applied at present to the Fed-
eral inheritance taxes. It might even be possible to have the Federal
Government collect the State taxes and return them to the State.

While there would certainly be a great number of problems to be
solyed, this tax approach would virtually assure that every State would
enact broad base income taxes, Again the States would, in turn, have
to share these revenues with their local units of government. It
would also protect from unfair tax competition those States that would
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like to levy adequate taxes but fear to do so because of a fear that
industry w 011](1 flee to low tax States.

This system would have the effect of placing the States and indi-
rectly the localities in the main stream of American taxable wealth—
namely, individual and corporate income taxes. It would also gear
our local tax structure to that of the Federal Government and help to
insure that national expenses are not made at the sacrifice of equally
important State and local programs.

With a more stable tax base and larger amounts of revenue the
States and localities would be in a much better position to discharge
their responsibilities for some of the programs that have been assumed
by the Federal Government because of the inability of the States and
localities to finance them.

We would envision that the Federal Government would shift some
of the financial burden of existing programs back to the States and
would be less likely to enter new fields now being considered.

It should be kept in mind that there would still be a need for Federal
grants-in-aid for certain programs because the needs of the States are
not geared to the taxable wealth of the State.

In other words, some States will find for example that they have a
disproportionate higher welfare caseload and a disproportionately
lower share of the national corporate and individual income. This
can only be equalized by Federal action.

We are not tax e‘tpmla and are advancing the idea of revenue re-
alinement with real emotional attachment to the specific claim we have
here advanced.

Our experience with trying to strengthen local government by the
piecemeal approach a function at a time has not been enc ouraging.
Woe believe 1t is time to get at the basic cause of our difficulties r: ather
than to spend all our time trying to put out brush fires.

It would appear that for now and into the foreseeable future, gov-
ernment is going to be concerned with slum clearance; urban and
rural renewal ; public housing; mass transit ; air, soil, and water pollu-
tion control; supersonic travel facilities; and atomic energy develop-
ment. We believe that decentralized administration of these programs
through vigorous State and local government is vital. The national
tax policy should be adjusted so that States and localities are in a
financial position to share as equal partners in these and other pro-
grams.

Thank you very much for allowing us this opportunity, Mr. Chair-
man.

NACO is very anxious to work with the subcommittee, and we are
looking forward to the testimony this fall.

Senator Muskre. Thank you very much, Mr. Hillenbrand.

We have one more panel member to present, Mr. John Garvey, Jr.,
assistant director of the American Municipal Association. Mr. Garvey
informs us that he has not had an opportunity to prepare additional
copies of his statement. His prepared statement, in the form of a let-
ter addressed to the subcommittee will be placed in the record at the
conclusion of his remarks. (Exh. 4, p. 45.)

Mr. Garvey would like to present the highlights of this statement.
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STATEMENT OF JOHN GARVEY, JR., ASSISTANT DIRECTOR,
AMERICAN MUNICIPAL ASSOCIATION

Mr. Garvey. Thank you, Mr, Chairman. It is a pleasure to be here.
Pat Healy, the director of our organization, is at the moment in Kan-
sas and regrets he was not able to be with you today.

I would like to take this opportunity to highlight my statement.
We have presented 21 suggestions, gentlemen, and the first 11 merely
recite the intergovernmental policies that are contained in our asso-
ciation’s national municipal policy.

This policy was developed and adopted by our membership at the
annual conference. Last year we devoted the entire theme of our con-
vention to intergovernmental cooperation and at that time Senator
Muskie was our main speaker.

‘We have here the suggestions passed up from our members that have
been developed into policies, and I will run through them very briefly.

The urban policies of the Federal Government we think are of such
magnitude that require both a Department of Urban Affairs as well
as a unit within the President’s Office coordinating matters relating
to governmental cooperation. Both of these policies were reaffirmed
by our membership less than a month ago.

We feel strongly in favor of a 5-year census of population.

We think local governments ought to have a fair share of surplus
property disposal.

We state here the matter of financing municipalities, and the objec-
tive that we see with respect to bringing the total local, State, and Fed-
eral gict,ure into balance when new sources of revenue are being dis-
cussed.

We state our objectives with relation to intergovernmental relations.

We strike hard at the fact that we think that the Federal Govern-
ment should comply with local codes, ordinances, and zoning regula-
tions when building structures within municipalities.

We point out our Federal aid to metropolitan area policy and we
feel there should be a taxation policy on private contractors doing work
for the Federal Government.

We suggest withholding of local income taxes from Federal em-
ployees on the same basis as that required of private employers.

With respect to federally owned property, we urge the Congress to
enact the necessary Federal laws consenting to the assessment of fed-
erally owned property for special benefits.

We conelude in the first part of our paper, Mr. Chairman, recom-
mending a broadly expanded program of federally financed urban
research.

On the last 10, taking Warren Cikins’ suggestion that we let our
minds wander a bit on the opportunities that are before us on inter-
governmental oierat.ion, we offer these suggestions.

One, we think it might be worthy to explore the possibility of
standardizing the boundaries of regional Federal districts. We think
here you might wish to identify all the agencies which have to do with
programs affecting the urban and State governments, check the States
that each of them cover and bring them together in some kind of a
better coordination with the same regional number identifications.
Then possibly out of that could grow the establishment of regional co-




PROBLEMS OF FEDERAL-STATE-LOCAL RELATIONS 43

ordinating committees, made up of both State, local, and Federal
representatives.

Secondly, we think that a total impact study of Federal aid might
be well advised in some of our metropolitan areas.

Right now, as you know, there are various levels of programs affect-
ing urban and metropolitan areas which are done individually and
many times independent of each other.

It would be important, we think, to have a look at the total effect
of gederal programs in metropolitan areas by selecting a few for
study.

We think strongly that the concept of long-term financing and plan-
ning is most important not only ?01‘ municipalities but the Federal
Government, and we are thankful in that regard for the workable
program suggested because many of our cities are trying desperately
to do this. We think this is of equal importance to our States and
Federal Government that they should also look ahead and plan, par-
ticularly now that many of the nonproperty municipal revenues and
expenditures are made up by intergovernmental factors.

0, you almost need to know what the other units of government
are thinking in order to help you project your own budgets.

The fourth point we make is we think there ought to be some con-
sistency in Federal urban policies. Trying to constructive, we
do point out. that under one program, for Instance, urban renewal,
relocation expense is permitted.

In another, the highway program, relocation expense for the dis-
placed person is not permitted.

This, of course, we hope will be taken care of in the new Highway
Act. We think that a program such as having one agency of gov-
ernment decide what airport facilities ought to be constructed should
be coordinated with the other agency of government which decides
what flights are going to be permitted into the airport after it is
constructed.

We think, it would appear to use, that sometimes the agen-
cies of the Federal Government are almost competing with each other
on things such as the open space program which is an HHFA pro-
gram and also concepts of that are appearing in the agricultural pro-
posals where they have set aside open spaces for recreational and other
pura)oses as a means of retiring unproductive lands.

The next point we make we feel there ought to be some thought
given to the possible use of census tracts for cost centers. Not enough
of our governmental units know enough about what it is costing
them to do business. We think the cost bases could be used or at least
explored. The Census Bureau in setting up their various census
tracts could be set into measuring units whereby all of the units of
government (I don’t mean just ecities, but I mean school districts
and counties, States, and the Federal Government), can know what
it’s really costing to serve specific areas, giving them some kind of a
uniform basis to tie into.

Next we think that metropolitan mapping is a coming thing, that
more ought to be done on that basis.

Our association has just recently joined hands with the National
Association of County Officials trying to stimulate metm{mlitan areas
into getting together on a cooperative basis. Some are a ready doing
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it but we have got the biggest job ahead of us. We think one big way
to do this, Mr. (‘llauman, and members of the committee, 1s to give
them something around which they can gain some identity.

If they see themselves on the same map and kind of work together,
the map brings them together because it is up to them then to keep
it up and provide the upd‘u ing information to the Census Bureau.

The next thing we find a little hard to understand is that we think
that there should be more thought given to programs that are par-
ticularly of a controversial or other ‘nature where the public purpose
may not be quite understood as yet by the citizenry. More attention
should be given to the public information programs that go along
with these programs. )

In other words, in our urban renewal program where there has been
some question as to need and pur Fo‘se, there has been little done with
respect to providing agencies public information operating budgets
as a legitimate item of expense, as means by which the citizenry can be
told and can at least understand the pros and cons of the program.
As a result of not permitting this, what happens?

A field day is made available to those who want to take opposition
to the program. The program is full of phmses that are hard to
understand to begin with, and someone is not there to tell the people
what this means and as a result the Federal Government’s investment
in planning advances is lost and in many cases many of our city

councilmen are lost in the next election.

The State transportation planning coordination needs to be a little
better done with respect to t} \e Bureau of Public Roads and the Hous-
ing and Home Finance Agency at State levels.

Perhaps one effort in that direction is the creation of what you
might call the State department of transportation and economic de-
velopment where these can come together.

We think more needs to be done with respeet to just plain sharing
of information between all of our agencies. We suggest here that
rossible thought might be given to a central depository of national
imnformation to which all units of government, and not just govern-
ment, but private agencies, foundation and so forth, might make a
deposlt under some rules and regulations. This could be, for instance,
the Library of Congress.

The last one, 1 Ihml\ we must always keep in mind we want to
stimulate and we want to strengthen local government in these pro-
grams, and I think that it is lnlpmtdnf for '1]1 of us to realize that by
working cooperatively in a joint partnership-type of a venture that
we want to try to do that which would help each other strengthen
itself the most.

Heaven knows it is difficult to have loeal government which pro-
vides its own initiative and local self-determination to be ]l:l[l(l(‘t} in-
stead a set of details by Federal agencies saying, “This is the way you
must do it.”

You remove the incentive and the initiative completely and vou give
the local government merely a manual to go by. You replace their
initiative and you do the thinking for them.

I think you should hold local government to the results that are
expected, the accomplishments of the program, and let each level of
government try to strengthen its cause. Heaven knows we have got
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to work together and it is not one against the other, but one with the
other.

Thank you very much.

Senator Muskie. Without objection, the full text of the letter will
be incorporated in the record at this point.

(The letter previously referred to follows:)

Exuisir 4
SEPTEMBER 18, 1962
Hon. EpMUuND 8. MUSKIE,
Chairman, and Members of the Subcommittee on I ntergovernmental Relations.

GENTLEMEN : On behalf of the members of the American Municipal Associa-
tion, involving over 13,500 municipalities, may we take this opportunity to thank
you for permitting us to come before you today. We welcome this opportunity
to submit this paper covering significant problem areas in the field of inter-
governmental relations.

Our suggestions today fall into two categories. The first group of 11 has been
taken from our assoication’s national municipal policy and previous testimonies
by officers of our association, and the second group of 10 suggestions represent
general observations.

Our first group of suggestions is:

1. Urban policies of the Federal Government

On Febroary 8, 1962, then president of AMA, Gordon 8. Clinton, mayor, Seattle,
appeared before the Government Operations Committee of the House of Repre-
sentatives in support of the President's Reorganization Plan No. 1 to establish
a Department of Urban Affairs. In that testimony, Mayor Clinton said, in part :

“While the establishment of a Cabinet level Department of Urban Affairs and
Housing would give urban matters the attention they deserve at the highest
levels of Government, and while it would result in some degree of coordination,
there would still be no single individual or agency at the Federal level con-
cerned with the aggregate of the urban problem. Nowhere at the Federal level
has it been sufficiently recognized that the many existing urban problems with
which the Federal Government now deals—highways, airports, urban renewal,
water pollution control, advance public works planning loans, ete—are inter-
related and cannot be fully effective unless coordinated with one another. We
do not delude ourselves that the mere creation of a Department of Urban Affairs
will solve the basic problems invelved in the relationship of cities with the
Federal Government,

“A most important step to help urban areas in their dealings with the Federal
Establishment would be for the President to organize his own Executive Office
as is now done for the Bureau of the Budget so that he has the coordination
machinery that will be needed with or without a Department of Urban Affairs.

“My suggestion today is that intergovernmental problems must of necessity be
given the same overall and central attention that budget requests receive.

“Whatever detailed arrangements might be worked out, the President is going
to require Executive Office staff to assist him in the monumental task of direeting
vast Federal programs with fantastic impaet on urban areas. With or without
a new Department the President will be required to referee disputes between
various Federal agencies in their approach to urban problems. He should have
the facilities and the advance planning to enable him to make intelligent deeci-
gions, and he must have a staff to plan ahead for future programs.

“Our need as urban officials is not just to see that we have a ‘spokesman.’
Even more important to us is for the President to have the staff to get him the
facts. The President, in the field of intergovernmental relations, and particu-
larly urban relations, is now chronologically where he was before the Budget
and Accounting Aet. The impact of new programs makes essential a coordinated
effort by the Federal Government. With or without a new Department this can
only be accomplished by the President.”

It is onr understanding that legislation has been referred to your committee
that would make such White House coordination on urban affairs and relations
possible. At our 1962 annual meeting, known as the American Municipal Con-
gress, our association’s pelicy in favor of a Department of Urban Affairs was
reaflirmed, and the following statement was added to our policy : “We recommend
to the President that a unit be established in the Execntive Office of the Presi-
dent to assist the President in the monumental task of directing vast Federal
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programs with important impact on urban areas administered by a variety of
agencies and departments.”
2. Census of population

Economical and efficient operation of local, State, and Federal Government
depends in part on adequate and timely information. Beeause of the continuing
high rate of population increase and the highly mobile nature of our population,
AMA respectfully recommends that a 5-year census of population be instituted.
3. Burplus Federal property

AMA urges the U.S. Congress to enact legislation permitting the sale to State
and loeal governments of Federal surplus real or personal property at private or
negotiated sale and at the same price that such properties are offered to other
Federal agencies.

The Ameriean Municipal Association urges the Federal Property and Adminis-
trative Services Act of 1949 be amended to provide that property donated to the
United States by a State or political subdivision thereof when subsequently
declared surplus shall be conveyed to said State or political subdivigion without
monetary consideration.

The American Municipal Association recommends the Federal or State gov-
ernments subdividing land for public sale for residential or commercial use, sub-
divide and plat such land in conformity with recognized and aceepted subdivision
practices and in accordance with standards established by the State or loeal
governmental jurisdictions for the protection and well-being of the purchasers
and the long-range local public interest.

The American Municipal Association recommends that the Federal Government
exercise a strong preference for municipalities by creating favorable terms for
grants and authorizing rights-of-way over federally owned land for waterworks
purposes ; and that any conditions that may be attached to such grants be con-
sistent with recognition of the high order of importance of waterworks facilities,
4. Financing municipalities

The municipal governments are entitled to sufficient revenue to finance the
activities required of them by custom or law. The revenues they need will be
determined by the responsibilities they assume. In general the publie interest
will be served best when the publie officials who are responsible for an activity
are also responsible for raising the revenue. Sources of revenue should be
alloeated in such a way that unreasonable duplication is eliminated. Real estate
taxes should be used solely by local governments. Kach property should be
assessed by only one governmental unit. Even though some type of property
can be best assessed and taxed by the State, still the revenue in such cases
should be returned to the local governments as unearmarked, shared taxes.

Simplicity and directness of the entire local, State, and Federal tax system
should be considered when new local taxes are imposed.

5. Intergovernmental relations

The relations between the Federal, State and loeal governments determine the
limits on the ability of municipalities to solve their own problems and to serve
their citizens. Therefore, progress in American municipal governments is de-
pendent on a proper relatonship and understanding between the various gov-
ernmental levels and units.

The need for such an understanding is emphasized by looking at the many
areas in which questions of intergovernmental policy and action arise, These
include Federal-local relations, State-local relations, Federal-State relations,
metropolitan area problems, county-city relations, intercity problems, and regional
relationships.

At least eight major reasons can be found for consideration of the relations
between governments in the United States. These are—

(1) The competition for revenues.

(2) The overlapping and duplication of services.

(3) The tendency to provide so many independent governmental units in a
geographic area that it no longer functions as a recognizable governmental
unit.

(4) The tremendous effects of State and Federal grants-in-aid on loeal
governments.

(5) The impact of State and Federal standards and State and Federal
personnel on local affairs.

(6) The demand for local services and expenditures growing out of Fed-
eral programs.
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(7) The competition for high-grade personnel between the Federal, State,
and local Governments.

(8) The absence of any overall policy on relations between the levels and
units of government.

All these relations and problems are also opportunities—opportunities for
initiative and constructive public action, serving the general community.

There is no inherent antagonism between the Federal Government, the States,
and the municipalities. The business of these levels of government is a joint
business. In its overall aspects, government should be conducted as if it were
concerned with all of the people and with due regard for its impact on the indi-
vitlual ecitizen where he lives.

The American Municipal Association favors the enactment of general legisla-
tion to require the appropriate committees of the House and Senate to subject
all grants-in-aid enacted in the future, unless specifically excluded, to detailed
review at 5-year intervals to determine whether they should be expanded or
terminated or otherwise modified to reflect changed circumstances since their
original enactment or last revision.

Legislation pending before the Congress would authorize Federal agencies to
relinquish unnecessary jurisdiction to the States under appropriate safeguards.
The American Municipal Association urges the Congress to enact promptly leg-
islation to authorize Federal agencies to transfer legislative jurisdiction to-
gether with the appropriate taxing power over these properties to the States in
those cases where the retention of exclusive Federal jurisdiction is not required
for purposes of the Government's objectives.

fi. Federal compliance with local codes.

Many cities have had increasing experience with numerous construction proj-
ects of the Federal Government within their political bonndaries where Federal
agencies have not complied with the minimum requirements of local codes in the
Jjurisdiction of planning, building, plumbing, electrical, health, fire, parking and
zoning.

The American Municipal Association urges adoption of a Federal administra-
tive policy that all governmental agencies comply with loeal rules and regulations.
This matter was given to the Advisory Commission on Intergovernmental Rela-
tions who in turn referred it to the Bureau of the Budget where it is now being
studied.

7. Federal aid to metropolitan areas

Aid programs are designed to assist in meeting certain problems which trans-
cend traditional city problems, and therefore, grants-in-aid shonld be based on the
total population to be served in an area rather than the population of the unit
of government designated to perform the service.

Effective comprehensive planning in metropolitan areas to complement efforts
of local governments is necessary to help achieve a sound and orderly pattern of
metropolitan development and help coordinate State and local development ac-
tivities at the loeal level. Therefore, we recommend that section 701 of the
Housing Act be amended to provide continuing support grants for comprehensive
planning activities to metropolitan planning agencies rather than solely on the
basis of individual projects.

8. Taxation of private contractors doing work for Federal Government

Congress should enact legislation which will prohibit the operations of private
contractors doing work for the Federal Government from being exempt from
nondiscriminatory State and local taxes normally imposed on private persons
engaged in substantially similar operations.

A recent decision of the California Supreme Court prevents the collection
of personal property taxes on inventories held by governmental contractors and
subecontractors. This decision creates a gaping loophole in tax structure of
political subdivisions throughout the Nation which deprives political subdivi-
sjons of the revenues required to finance vitally needed public services.

The American Municipal Association urges the Congress of the United States
to pass legislation to permit States and other duly constituted taxing authorities
to subject all persons including corporations to liability for the payment of per-
sonal property and inventory taxes on all personal property and goods in process
and permit the levy of taxes therefore until such time as the governmental agency
contracting for such goods assumes possession of personal property and goods
in process for its final governmental use.
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Until such time as a broad system of payments in lieu of taxes is adopted, the
association urges that the executive branch of the Federal Government discon-
tinue the inequitable practice of placing in defense contracts a partial or advance
payment clause. Any payment under this clause regardless of amount, causes
title to personal property used in defense production to pass to the Federal Gov-
ernment at the time such payment is made. This practice results in exempting
such personal property from all local property taxation although the property
is in the possession of and used exclusively by the private contractors.

9. Taw withholding

Congress should protect the integrity of loeal municipal income taxes in those
States where the taxes are levied by authorizing Federal agencies to withhold
such taxes from Federal employees on the same basis as that required of private
employers. The legislation should provide for withholding at Federal installa-
tions within a reasonable distance outside the limits of the city in those cases
where nonresidents who work in the city are subject to the tax.

10. Federally owned property

Special benefits assessed to all other owners of real property, including the
States and cities under State law, for street improvements, including water mains
and sewers and other improvements, cannot be assessed to federally owned
property similarly benefited without the consent of the Congress expressed by
the Federal law. The American Municipal Association strongly urges the Con-
gress to enact the necessary Federal laws consenting to the assessment of
federally owned property for special benefits.

11. Research

We recommend a continuing program of federally financed urban research on
a seale commensurate with the fine research programs undertaken by the Burean
of Agricultural Economics.

Our second group of suggestions are varied and are given in the spirit of the
purpose of your subcommittee’'s meeting—that is, to help you look for new and
imaginative approaches to intergovernmental relations.

12, Standardization of boundaries of Federal regional districts

It might be the desire of your subcommittee to identify all Federal agencies
rendering programs that affect municipal and State governments and in turn to
explore the desirability of making their regional boundaries identical in size
and their regions identically numbered. This would permit better regional
agency coordination, and the possible establishment of regional, State, municipal
coordinations committees,

138. Total impact study

Little is known of the total impact of Federal programs on metropolitan areas.
Hach program is administered independent of each other in any given metropoli-
tan area. It would appear that select metropolitan areas should be studied to
see the total effect of Federal programs in those areas, and the need for better
coordination of policies within the Federal agencies.

14. Long term fiscal planning

Some Federal agencies, notably HHFA in its workable program, recommend
long-term financial planning, which is good. The Federal Government should
aim in that same direction themselves as should States and all local governments.
The budgets of local government are made up of intergovernmental payments,
grants and expenditures and State and federally collected, locally shared reve-
nues. How can loealities project expectancies on budget items from higher
levels of government if those higher levels do not themselves project their
assumptions?

15. Consistency in Federal urban policies

The Federal Government is one nnit but when one deals with its many agencies,
one wonders. In city governments, what applies to one department applies
uniformly to all. In the Federal Government things such as the following are
hard to understand in intergovernmental relations: (a) Under urban renewal,
affected property owners get relocation assistance, yet the same is not true if
that same property owner was relocated because of a highway. The workable
program makes a municipality responsible for relocating all persons displaced
by any publie action and it specifically mentions highways. Yet no highway
relocation assistance is available; (b) it appears that closer coordination needs
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to be developed between those who decide to comstruct airport facilities and
those who decide what flichts will use that airport after constructed. Munici-
palities and the Federal Government cannot afford to invest capital that is not
going to be used; (c) often it appears that more than one ageney is competing
for the same urban program, causing some confusion. Witness the open
spaces program in effeect in HHFA and the open spaces policy contained in
legislative proposals of agriculture,

16. Use of census tracts as cost centers

The Burean of the Census has developed units of reporting of data identified
as census tracts. Municipalities are badly in need of cost accounting develop-
ment as are most units of government today, in order that cost-benefit infor-
mation ean be received on property values, cost of services, etc. In designing
census tracts of similar measuring units, thought might be given to the use of
these units to get a better understanding not only of the nature of oecupancy,
ete,, but the cost of service to those areas by cities, by schools, by counties, by
other districts and even by State services.

17. Metropolitan mapping

The American Municipal Association and the National Association of County
Officials have joined together to urge the formation of regional voluntary co-
operative units as a means of having the officials in each such area sit down as
a unit, identify their needs, and attempt to work out mutual solutions to their
problems. There is a lot that Federal and State agencies can do to encourage
(not force) such areas to get together. The more each area can identify itself
as a working unit the better. One way, though simple sounding, would be to have
the Bureaun of Census map metropolitan areas as a unit the same as they map a
municipality as a unit. This could be done as a service to those regional areas
that had formed voluntary, cooperative groups, for it would in turn have to be
the promise of these groups to organize themselves regionally to maintain the
map.

18. Stimulate and strengthen local government

Occasionally in the implementation of Federal urban policies, it appears that
the very purpose of local government may be overlooked and as a consequence
municipalities find themselves having their thinking done for them with manuals
and details and requirements rather than being given the objective permitted
to use initiative and held accountable for results. It would appear that our
leyels of government, working cooperatively in joint partnership intergovern-
mentally, would want to respect the inherent elements of each that make them
strong.

On the subject of implementation of Federal laws, care should be used by
regional and Federal administrators not to interject actions indicated by the
members of Congress in enacting the law.

18, Public information on urban programs

The Federal Government has been satisfied to make local grants for urban
programs at times representing substantial investments in projects of contro-
versial or questionable public purpose by not permitting the inclusion of a pub-
lic information officer within the project budget (really but a minor cost ad-
dition proportionately). A void of information resulted at a time when a flow
of knowledge was needed. What happened usually? Opposition had a field day
running wild with programs that used technical phrases no one understood and
as a consequence, many programs were thrown out with the Federal allocation
and local expenditures wasted, and the local municipal official often defeated
at the polls. What a big difference a little protection of investment would have
made under the heading of “public understanding”.

20. State planning coordination

At the State and regional level there appears to be a need between the Bureau
of Public Roads and the Housing and Home Finance Agency to coordinate their
nse of planning funds. Perhaps a State department of transportation and eco-
nomie development could accomplish much of this,

21. Sharing information

More needs to be done to share technical knowledge between governments by
better contact between officials; perhaps a central depository of urban research
and technical information could be established and indexed by, say, the Library
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of Congress. Into such a depository should be pooled the efforts of not only
governments, but private foundations, universities, State legislative service
agencies, ete.

Thank you for this opportunity. We hope to have more suggestions at a
later date.

Sincerely yours,
JouxN Garvey, Jr., Assistant Director.

Senator Muskie. Thank you very much, Mr. Garvey.

I am grateful to all members of the panel for what I think is an
excellent collection of statements. Certainly they have submitted to
the subcommittee a wide range of problems in the intergovernmental
field.

_ In addition, they have been constructive in proposing ideas for
Improvements.

It is rather interesting that there should be two or three apparently
conflicting threads running through some of these statements. There
is the proposition, for example, that, in some respects at least, State
and local government can be strengthened by Federal assistance,

On the other hand, there is the suggestion that State and local gov-
ernment is sometimes weakened by Federal assistance and Federal
interference.

And then, of course, there is the suggestion that there are areas in
which, but for Federal action, State and local governments might be
operating more effectively and more efficiently.

I think these are all appropriate and legitimate points of view.

Now, with respect to this hearing, I understand from Senator Mundt
that we may be ealled to vote at any time within the next hour, and if
we are, that call may bring an abrupt close to this hearing, because I
doubt. that we could now go over and vote and come back and have
enough time left to constructively continue the discussion. So I am
going, now, to defer to my colleagues for such comments and questions
as they might like to ask with respect to your statements.

I would suggest that if a question is posed for any member of the
panel, that other members of the panel, who may wish to comment, be
mvited to do so at that point so we may get any variation in points of
view that there may be.

Senator Mundt ?

Senator Mux~pr. I was also interested in the conflicting thread, as
you called it, that I observed. I was wondering what would happen if
we locked the panel in a room all afternoon and asked them to come
up with some ground rules which would govern the handling of grants-
in-aid, and other intergovernmental programs.

For example, would you hold that the governmental source that pro-
vides the money should have complete control as to how it is expended
or would you argue that once the Federal Government had provided
the money, that the control should be handled by the State, or the
municipality, or the county?

T think there would be some controversy among you for a while be-
fore you determined what ground rules to establish in that regard. I
do think it would be fruitful if we can come up with some basic ground
rules in this whole area of intergovernmental activity.

Speaking of questions, I would like to ask a question of Mr. Hillen-
brand, whom I have known for a long time as a very active and effec-
tive and persuasive advocate certainly of the position of county
officials.
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Where you speak, on the first page of your statement, about this
ingenious device which you have, which would reverse the whole pro-
cedure, you mention that we will give the Federal Government the real
estate tax and revenue from fishing licenses while we take corporate
and individual income taxes.

I would like to have you comment a little bit about one very fruitful
tax source which you did not include in this possible switch, and
which, at least in my State, has done much to overcome the kind
of financial problems which I hear described by representatives of
State governments and that is the State sales tax.

I am wondering if any member of the panel could advise us how
much is raised in the aggregate across the country for the States and
for the municipalities by use of the general sales tax, either a munici-
pal tax which some cities have or the State tax which many States
have.

It is a very fruitful source, at least it seems to me, in the States
where it is applied, and has been pretty generally left in the hands
of the municipalities and the States by the Federal Government,
except for certain excise taxes on specified products.

Would you comment on that, Mr. Hillenbrand?

Mr. HitLexsranp. First of all, we are certainly not advocating
swapping the taxes. That was meant to be a facetious remark.

Senator Munpr. I understand.

Mr. Hiuexsranp, But it is a little annoying that people are always
accusing us of being inept, and a lot of other adjectives, and we be-
lieve that the basic source of the problem is money.

We see some very bad things happening because of the inability to
raise the money locally.

For example, we have a huge eastern State where there are 600
school districts that are levying income taxes—income taxes at the
school district level. The same thing is developing in another major
midwestern State. We find that this is undesirable.

The locality shouldn’t be involved in income tax collection, in our
opinion. We are after a way to revise or realine the revenue so that
we have money enough locally to participate as effective partners.
In some of these programs where the amount of money raised locally
is 8o very, very small, we are not having very much to say about how
the programs are to be administered.

Senator Muxpr. You didn’t quite get to my point, Mr. Hillen-
brand, on the sales tax.

Mr. HiLtensranp. Increasingly, of course, the States are levying
the sales tax, and thisshas worked out in a whole lot of communities,
particularly when the tax is collected by the State and returned to
the localities.

The difficulty with the sales tax at the local level is in deciding the
jurisdiction. There is the age-old battle of people buying gasoline
and other things outside of the taxing jurisdiction. It is a difficult
and extremely costly tax to administer.

There is also the argument. about the incidence of a sales tax. Many
people feel it is an unfair tax (depending on what you are going to
exempt and tax). There has been a reluctance in many communities
to get into the sales tax for some of these reasons.

Senator Muxor. Do you know of any counties that have a county
sales tax?
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Mr. HisueNeraND. Oh, yes; it is levied countywide in a great many
places. Thisisa better way to levy it.

Senator Munpr. Out of 3,047 counties, how inany counties, roughly,
if you can’t give it exactly, would you say apply a county ‘sales tax,
and if so, for a specific purpose or _]libt general county revenue?

Mr. Hiuensranp., That is a question I couldn’t answer. There has
been some new analysis turned out on the tax revenues of the United
States which was just sent to us by Congressman Everett, and perhaps
that is in there. I would like permission to put it in the record.

Senator Muxpr. That would be fine.

Senator Muskre. Without objection that information will be placed
in the record at this position.

(The information referred to follows:)

CounTiEs WITH SALES TAXES

Counties Counties
Alabama
California_._-_
HEBED T D e s e S e

County sales taxes are completely locally administered in Louisiana and New
York. In Alabama many of the counties have reached agreement with the
State to have the State collect the tax for them but a few also administer the tax
themselves. In the other States (California, Illinois, and Utah) the tax is State
administered.

Senator Muskie. I think Mr. Colman may have a comment on your
question.

Mr. Coraran. One comment or an endeavor to give a rough answer
to your question, Senator Mundt, with regard to sales taxes: If we
take State-local taxes combined on a nationwide basis in 1961, property
taxes constitute about 46 percent of that total, sales taxes and income
taxes together constitute another 42 percent, and then a whole range
of miscellaneous things constitute the other 12 percent.

Now, getting back to the sales tax, something in the neighborhood
of 30 percent of total State-local revenues come from State or local
sales taxes, and that is edging up all along, and as Mr. Hillenbrand
pointed out when you endeavor to levy sales taxes and collect them
at the local level it leads to a great many administrative problems.

One very effective method of handling the sales tax at the local level
has been developed in Mississippi, C.1]1f011w1, Illinois and several
other States, where if the State is levying a State sales tax itself, it
authorizes the local units of government, if they choose to do so, to
levy an additional 1 percent. The State collects the local amount
along with and at the same time it collects its tax and then just turns
the local collection back to the local unit of government.

So that piggyback arrangement on the sales tax is one method of
getting around the problem that Mr. Hillenbrand mentioned, and
allows local governments to take advantage of the sales tax as a source
of revenue.

Senator Ervin. Senator, I wonder if you would yield to me for a
statement on this?

Senator Muxpr. Yes.

Senator Ervin. I think North Carolina has a far superior system
to the one mentioned by you as prevailing in Mississippi, California,
and other States.
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North Carolina, for example, has avoided the thing Mr. Hillen-
brand spoke of by the State taking over responsibility for the opera-
tion of the schools in all of the school districts in North Carolina and
the construction and maintenance of all roads in North Carolina other
than streets in municipalities. The State leaves all property taxes to
the local subdivisions. The State of North Carolina levies no prop-
erty tax at all,

It levies a statewide sales tax of 3 percent, which it uses primarily
to support the schools. It levies a statewide income tax and it pro-
hibits the local units from levying either a sales tax or an income tax.
North Carolina was wiser than the Federal Government when it es-
tablished the income tax because it put limitations on the amount
that can be levied. We operate our roads solely on the gas tax. Since
the schools are supported on a statewide basis we have a fairly uni-
form system of schools throughout the State, supported entirely by
State taxation resources. We have the same thing in respect to roads.

We have no State land tax. The State does collect what is called
a tax on intangible personal property. It levies no tax on tangible
personal property at all. It leaves that to the communities, but it
levies a tax on intangible property such as stocks and bonds and bank
deposits. But it refunds that tax to the localities in which such
taxes originate. This system is working exceedingly well. The people
have no objection to the sales tax which lets everybody pay according
to their ability. Sales taxes are in effect collected gy the retailers.
Consequently it costs the State virtually nothing to collect the sales
taxes which are paid by the people so gradually that they don’t really
realize that they pay them.

Senator Muxpr. How does it work out in the aggregate? Is North
Carolina in debt or out of debt?

Senator Ervin. North Carolina is almost out of debt. The only
bonds we have are bonds issued by a statewide vote for local high-
ways maintained by the State for some of our statewide institutions.

Many of our towns were unable to pay their bonds during the de-
pression and we adopted a constitutional amendment by which we
cannot pledge the credit of the State, a county or a town beyond 75
percent of the amount of the debts retired the previous year without
a vote of the people of the area affected. That has enabled us to put
our financial house in order at all levels of government. The legisla-
ture can no longer issue bonds or pledge the credit of the State beyond
75 percent of the amount of the State debt paid the previous year.

So all of our bonds except those issued before the depression or
those issued to take up obligations incurred before the depression,
were issued as a result of a vote of the people.

Senator Muxpr. T have just one other point, Mr. Chairman.

I wonder if anybody on the panel could tell us how the whole tax pie
in America is divided, taking all the taxes of all the people. Does the
Federal Government collect more than all of the local divisions com-
bined and if so, how much more or what are the exact figures, gas
tax, sales tax, every kind of tax that is collected.

Mr. CoLmaN. Again, in very rough general terms, Senator Mundt,
the Federal tax collections are about double the combined collections
of State and local governments. However, the tax collections of State
and local governments are rising at a faster rate than the tax collec-
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tions of the Federal Government are rising, and that has been the case
in the last decade. But at the present time it is roughly in the ratio
of 2 to 1. ’

Senator Muskie. Mr. Garvey?

Mr. Garvey. Mr. Chairman, may I add a point to Senator Mundt’s
question earlier on county and State taxes.

The State of California that Mr. Colman referred to, Senator, has
the enabling legislation feature on the sales tax and it has now de-
veloped where all 58 of the counties have a 1-percent sales tax as well
as all of the cities within the counties in California. Both units of
local government, have 1-percent sales taxes that are collected by the
State, returned to the localities, less the cost of collection, without being
earmarked but for general government use.

The only other point with respect to sales taxes that I would like
to offer is that it is, of course, a nonproperty source of revenue and
any unit of government needs to look at its balance of sources of
revenue.

Overdependence on too flexible a source of revenue can hurt you,
too, in economic recessions because it is not as easy to cut back on
municipal, county, and State services to adjust to the downtrend some-
times on these flexible revenue sources. And so a balanced picture of
revenue sources not an overdependence on one source needs to be kept
in mind.

Senator Muskie. I have two questions on the sales tax that T invite
any member of the panel to comment upon.

Until the last 2 to 4 years, at least, 3 percent was considered sort of
the accepted ceiling on the rate to which the sales tax would rise. 1
understand there have been at least one or two breakthroughs in that
period of time.

My first question, then, is—is there a practical limit on the rate
to which the sales tax could rise? It would seem to me that at some
point at a high enough rate it would assume the aspects of a gross
mcome tax which became too high and thus would be inequitable,
and I would like a comment on that.

And secondly, in terms of the need of units of government which
employ it, do revenues from the sales tax rise at a rate equal to the need
imposed by the growth in the cost of services, and the growth in ex-
penditures. It seems to me these are two important questions relating
to the adequacy of the sales tax as a form of revenue for State and
local government. :

Mr. Hinuexpraxp. To give one typical sitnation, in the community
that is depressed the welfare load suddenly shoots up to the sky at
the same time that department store sales and other sources of revenue
from sales tax hit the floor. So the need for revenue does not co-
incide with receipts.

Senator Muskie. The sales tax does lack flexibility not only with
respect to the situation which you deseribed but I suspect also, with
respect to situations where the general expenditures in the level of
government all may rise or fall, it is not as easy to adjust sales tax
rates as it might be to adjust income tax rates or income tax
exempt 101S.

Mr. GuxnTHER. Senator, this is not to suggest a solution to this prob-
lem, but rather to point up one of the disadvantages we face in our
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State and local revenue programs as against the relying on the Fed-
eral income tax. That is the competition which Mr. Hillenbrand
referred to.

In the advertisements and the brochures that our cities and States
send out around the country to try to get industry to locate there
they talk about the beauty and natural resources, but when they get
into the final negotiations, and I have witnessed many times when
local officials are trying to get a factory located in their community,
they talk about the fact that their tax rate is so much lower than the
city where the plant now is and they talk about the fact they will cut
the tax rate lower if the company will move.

If you are going to encourage this kind of tax competition the city
that’s bidding is going to suffer in some way at home so far as its
services are concerned. A few years ago States and cities competed
on their great natural resources, the educational excellence of the
State or city, but it is not operating that way today. Too many
times the businessman has to consider where he can make his best
profit and, therefore, you get this very, very bad competition as to
“Who will charge us the least to do business in their community,”
and the sales tax is a tax which may be used to lower property taxes
so that a State or city can take business from another State or city.

In one instance I recall a business had to rebuild either where it was
or in another location. It decided to move to another city within the
same State. The city moved to relied primarily on the sales tax and
the other relied on the property tax. They liked the one that relied
on the sales tax better because the company itself didn’t pay it; it was
only on retail and would, therefore, be paid by the employees.

Senator Muskie, I heard businesses that are thinking of moving
argue that they would prefer an income tax to a sales tax because the
income tax is a tax which is imposed only if you make a profit. A sales
tax is imposed whether or not they make a profit. So if they are con-
sidering moving to a new location this is important to them. So there
is this impact and this takes us to the suggestion of Mr. Hillenbrand
that there ought to be some effort to develop uniformity of tax sources
among local levels of government and State governments in order to
reduce this competitive element.

Senator Ervin. Mr. Chairman, if I may answer one of your objec-
tions. North Carolina puts a sales tax on the consumer, not on the
producer, and it takes one of those arguments away.

Senator Musgre. Mr. Colman?

Mr. Conymax. Well, you asked for comment about the suggestion of
a credit against the Federal personal and corporate income tax in an
amount equal to State income taxes paid. This has been a prevalent
idea in a number of tax circles for the past few years. It was advo-
cated very vigorously and persuasively by Gov. Orville Freeman
when he was Governor of Minnesota as a way in which, and as Mr.
Hillenbrand pointed out, revenue sources could be opened up to State
and local governments.

There is one very vital feature of intergovernmental relations that is
involved here and that is the fact that at the present time under our
Federal system the States have self-determination as to the amount of
taxes and the kind of taxes that they wish to impose.

About 36 States at the present time have elected to impose income
taxes, the other 14 States have elected not to impose income taxes, and
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léo get their revenues from consumption taxes, liquor taxes, and so
orth.

Now, one problem in terms of intergovernmental relations with this
tax credit approach is that the Congress and the Federal Government
would be forcing every State, whether they wanted it or not, to have
an income tax, and would be forcing these 14 States who have chosen
a different philosophical road on taxes, to get over into the income tax
arena,

Senator Muskie. I think that is a very pertinent point to make, Mr.
Colman.

Mr. Garvey?

Mr. Garvey. Senator, earlier I recall you had a two-part question;
I don’t believe there was an answer.

May I comment with respect to the average sales tax levy that you
think is existing now in municipalities. It is difficult to take an aver-
age nationwide because there are many cities and communities that
don’t hiave a sales tax, but within those that do have it I think we would
venture to say it is now in excess of 3 percent—it could be 3% and 4
percent—and in those cases where combined State and local sales taxes
exist, it has reached 5 percent.

With respect to how far and how high can it go, and how much
will people stand, T think it largely depends on what other taxes they
are being asked to pay, so I think they have to see the total tax picture
in a given area to answer that question.

One may go high on sales but low on income. That kind of analysis.

Senator Muske. For a long time it was felt that 3 percent was the
practical limit. I think as long as T can remember being involved in
the question as a member of the legislature and as a Governor, this
was regarded as the sacred limit above which you could not go. Tt
is obvious that if a State is going to rely on this source alone as its
major source of revenue it is going to have to go above this.

Do you feel that the sales tax has responded to the growth of the
economy of any State that uses it to the extent that the growth takes
care of the additional service requirements? I can’t think of any
examples of that.

Mr. Scawan. A State like Florida might possibly meet that eri-
terion, but it would certainly have to be a rapid-growth State and
most of our States aren’t.

Senator Muskie. Turning back to Mr. Hillenbrand’s suggestion of
a tax credit. Would this really prodnce for the States that adopt the
income tax—1I agree with Mr. Colman probably all of them would be
forced to do it—would this really produce revenues for those States
which had anything like a logical relationship to their needs or to
their abilities to pay for services?

Mr. Hinrexeraxo, Well, we have suggested here you would have to
do both things. You would still definitely need Federal grants-in-aid,
because certain States simply do not have the same amount of revenue
in the distribution of schoolchildren in the United States. For ex-
ample, there is no relationship at all to the wealth of the communities
in which they are located. We would suggest that you would have to
do both. You would have to correspondingly reduce the amount of
the Federal participation in some of these programs and shift it back
to the States. For example, the urban renewal now has Federal par-
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ticipation of two-thirds. Maybe you would cut that back to, say, 30
percent. You would still have to supplement urban renewal grants
with additional appropriations of some of the poorer States with
many slums. The Federal Government would still have to perform
this equalization formula.

We, of course, suggest this approach for the very reason that Mr.
Colman has mentioned. It would force the States to get into levying
income taxes.

We, at the local level, are in a very unusual position in that the
slums are in our communities ; the airport that has to be built is in our
community ; and we are halfway between the problem and the Federal
Government. The States have been very reluctant to let us raise
enough revenue locally, and they haven’t provided the money them-
selves. This is where one of the problems is for us—getting the States
to act. Tax credit would be a device to force States to get into a
broad base income tax.

Cite the example of the midwestern State that I mentioned previ-
ously. It is forcing a major city (a city of a million) to go into an
income tax. The State turned down the idea of levyin% an areawide
tax and forced it just to be levied in the city. It is applying it to the

eople who live outside of the city and who work in the city, and this
1s causing all kinds of antagonism and problems.

Now, these other communities will have to levy income taxes of
their own, and the whole system of local government is in jeopardy
because of the failure of the State to act in this regard.

There are other States that are in this same kind of situation—the
one I mentioned. Imagine a school district having an income tax.
It seems preposterous to us. The problem that it causes and the cost
to collect a local income tax is exactly why we suggest some sort of a
device like this to force the States to act.

After all, our grants-in-aid are compulsory in the sense that logical
men will participate in a grant-in-aid once it is passed, because it is
nonsensical to deny the people their aid. i

We are not in love with this tax credit system but it is the kind of
approach we are thinking of in terms of some overall adjustment in
the tax alinement structure.

Ten percent of the Federal income tax, corporate and individual,
will bring in about $6 billion, which has some relationship to the $10
billion of Federal grants-in-aid that are made presently to the locali-
ties. You might try a tax credit at a percent a year increase over a
period of time or some other imaginative approach to the thing.
But again if we are going to be in the ball game in atomic energy
development, economic development, and these other things that
Government is going to get into in the future, we are going to need
funds. We have got to have some financial resources of our own in
order to be admitted into the ball park.

Senator Munpr. Would that reduce the Federal income tax by that
same $6 billion ?

Mr. Hivtenpranp. That is right; you would have to increase the
Federal tax to protect Federal revenues, but presumably you would
reduce the Federal participation in some of these other programs by
a corresponding amount, Senator. It would certainly be compli-
;iated to begin with, no question about it. But something must be

one.
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Any one of the grants-in-aid now before Congress, as, for example,
mass transit, which NACO is strongly supporting, the State and
locality cannot finance the necessary programs. We know it has to
be done, but we come up with a dry well.  We can’t do it. The only
place to get money is the Federal Government. We can make the
same kind of a case, Mr. Chairman, in all the grant-in-aid programs.
When we get into an individual problem costing large amounts of
money, the logical answer is Federal participation if it gets beyond
our capacity. We are suggesting that we think the other way around
now. Let’s adjust the tax program so we have financial capacity and
we don’t have to go to the Federal Government on all these programs.

Senator Muskie. A few years ago, while I was Governor, and while
Frank Bane was running the Council of State Governments and run-
ning the Governors of the 48 States, a proposal was presented as a
result of a recommendation of President Eisenhower, for ceding, giv-
ing up, on a very limited scale, certain revenue sources on the Federal
level in turn for the States picking up some grant-in-aid programs or
increasing the burden that they were willing to assume.

Well now, this limited proposal produced two results that killed it.
The tables showing what happened to the finances of every State re-
vealed that the additional revenues accruing to the States accrued to
the States that needed it least, and the additional burdens that acerued
to the States accrued to the States that could handle them the least.

Now, this was a reflection, of course, of the fact that on both the
revenue side and on the grant-in-aid side you have equalization built
ek hla.ve never seen it more dramatically illustrated than in that
proposal.

That was the reason why that proposal died. If it had gone through
it really wasn’t so big that it would have hurt any State mortally.
But because it revealed what might happen if this idea gained mo-
mentum, the idea lost.

I think that is a fair analysis, so I think this is the kind of problem
you face in the suggestion made by Mr. Murtha and the tax proposals
suggested by Mr. Ig{ei?lenbrand. By bringing up this past history 1
am not trying to discourage anything at all but I want to point it up
simply to suggest the difficulties which we face in trying to reallocate
the revenue sources that are available to all levels of government.

This problem, I think has run through all your testimony, and is
perhaps the key. I don’t think anyone on this committee would dis-
agree with you that it is a very difficult one. I am delighted that Mr.
Hillenbrand presented a specific proposal. T think it is worth con-
sideration.

Senator Muxpr. Mr. Colman if we adopted Mr. Hillenbrand’s con-
cept of tax rebates it would not only do what you said initially, that
is, compel all of the States to adopt income taxes, but would almost
compel all of the tSates to adopt uniform income taxes because, to the
degree to which there was no uniformity, the fellow with the small
income tax in his State wonld be picking up the tab for the States
which had big income taxes, isn't that correct !

Mr, Cormax. There would be some of that, Senator. Those States
that didn’t like the income tax and were dragged into it by their heels,
so to speak, would put in a tax rate only high enough to take full ad-
vantage of this Federal eredit.
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Now, other States that were already into the income tax game in
a pretty big way and already had higher rates, would leave their rates
where they are, presumably. The tax credit would, in my opinion,
tend to produce uniformity for the 14 States that don’t want to get
into the income tax. It would probably not have too much of a level-
ing effect in the 36 States that already have an income tax.

Senator Munpr. I was trying to relate your suggestion to South
Dakota which is one of the 14 which doesn’t have income tax and
doesn’t need an income tax and obviously doesn’t want it. We have
a campaign, as all States do. This year the issue back home is what
to do with the balance of money that the State has, millions of dollars
in the treasury, and people are arguing there is no reason they should
be collecting money :m('l keeping it, what should we do with it, and
there are different situations.

Nevada has that unique situation. Minnesota for years has been
financed by mines. South Dakota happens to be the State with the
only operating gold mine in the Western Hemisphere and it gets its
production tax from the production on gold, and to tell the people of
South Dakota that, “You are going to have to pay an income tax in
self-defense,” would not be a very popular proposition and we already
have the problem of what to do with the money we are collecting.

Mr. Hitexeranp. We anticipate that is might cause some minor
political problems.

Senator Muskie. As a matter of fact, there isn’t one thing in this
field that won’t cause a political disturbance,

Senator Ervin?

Senator Ervin. I was going to say to the Senator from South
Dakota if his State has a problem of what to do with the money, my
suggestion is that it turn the money over to Congress because Congress
can certainly appropriate it. 3

Senator Muxpr. They are going to wait.

Senator ErviN. Mr. Chairman, I think one thing that has been
emphasized here, maybe Mark Twain was a wise man. He said he
wouldn’t make any comment on the words of the Seriptures where it
says the love of money is the root of all evil, but he would say as the
result of his experience that the lack of money was the source of great
inconvenience.

Senator Muskie. Well, members of the committee and members of
the panel, we have reached the hour of 12:30. I know all members
of the subcommittee have other tasks to attend to today and I am sure
you have.

I am greatly encouraged by this hearing this morning, not in the
sense that it has suggested problems, which can always be discouraging,
but in the sense there is a very lively interest and there are some very
constructive suggestions that are being developed in this field. And
so I am sure that you will be invited from time to time to participate
in other hearings of this subcommittee to contribute your suggestions
to specific proposals as well as to enter into philosophical discussion,
and for your willingness to do that in the past as well as for your
willingness to do it today, I want to extend the appreciation of the
committee,
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Before we adjourn, I would like to include at this point in the dis-
cussion on taxes a telegram from the Governor of Nebraska, Gov.
Frank B. Morrison, who had some views to express to us on that point.

(The telegram referred to follows:)

ExHIBIT 5

[Day letter]

LiNcoLN NEBr., September 1}, 1962,
Hon. EpmMuxp 8. MUSKIE,
Chairman, Subcommittee on Intergovernmental Relations,
U.8. Senate, Washington, D.C.:

I understand that your subcommittee has before it a bill for consideration pro-
viding for periodical examination of Federal grants-in-aid to the States and that
on Tuesday of next week, a panel meeting will be held to discuss eritical areas
of Federal-State relations.

As Governor of one of the 50 sovereign States facing new financial demands for
implementing an adequate educational program, I would like to point out that
States which have adopted sales and income taxes have found that they are
inadequate. Increase in property taxes in the various States which would be
necessary to provide the necessary increase for demands for education would
have a retarding effect upon industrial expansion, building, and capital invest-
ment.

I would like to point out that the Federal Government has in the past 30
years preempted the field of revenue collection, and 1 believe your committee
should study areas of Federal taxation that can be relinquished to the several
States.

The problem of aid to education could be solved if the States counld gain
revenue sources now held by the Federal Government. Thirty years ago one-
third of our tax dollars went to the Federal Government, States, school dis-
tricts, municipalities, etc., collected the rest. Today the Federal Government
collects three-fourths of all of our tax dollars, leaving only one-fourth to be
distributed between the States, the political subdivisions, school distriets, and
municipalities.

Pursuant to the unanimous adoption of the Governors' conference resolution
in Hershey this year, I have advocated an allocation back to the States for
educational purposes a portion of the income tax collected from the States for
use by the several States in meeting their demands for expanding education.

I think also that consideration should be given by the Federal Government to
the relinquishment of the Federal estate tax to the several States. Relinguish-
ment of the cigarette tax or the alcohol tax to the States are possibilities in this
area. '

I realize that the problems of taxation are complicated, but there is much merit
in the bill now before your committee to periodically examine this area of inter-
governmental relations, particularly with reference to making available to the
States sources of revenue needed by the States to meet the growing demands for
education.

Frank B. MORRISON,
Governor of Nebraska.

Senator Musgre. We will now adjourn.
(Whereupon, at 12:35 p.m., the subcommittee adjourned.)

O
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