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REGULATION OF FREIGHT FORWARDERS

MONDAY, AUGUST 27, 1962

U.S. SENATE,
COMMITTEE ON COMMERCE,

Washington, D.G.
The committee met at 2 :35 p.m., in room 5110, New Senate Office

Building, Hon. Hugh Scott presiding.
Senator Scorrr. In our hearing this afternoon we will take up

S. 3509, a bill introduced by Chairman Magnuson at the request of
the Interstate Commerce Commission and designed to clarify provi-
sions in part IV of the Interstate Commerce Act.
This measure would amend, in particular, those sections relating

to ownership, control, and operation of freight forwarders in com-
mon with carriers of other modes.
Hearings on this bill have been concluded on the House side, and

the measure has been reported by the House Interstate and Foreign
Commerce Committee.
(S. 3509 follows:)

[ S. 3509, 87th Cong., 2d sess.]

A BILL To clarify certain provisions of part IV of the Interstate Commerce Act and to
place transactions involving unifications or acquisitions of control of freight forwarders
under the provisions of section 5 of the Act.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 5 of the Interstate Commerce
Act, as amended (49 U.S.C. 5), is amended—

(1) by substituting the words "Subject to section 410 of part IV of this
Act, it" for the word "It" at the beginning of subparagraph (a) of para-
graph (2) thereof;

(2) by changing the language following the colon in the first sentence
of paragraph (3) thereof to read: "Section 20 (1) to (10), inclusive, of this
part, sections 204(a) (1) and (2) and 220 of part II, section 313 of part III,
and section 412 of part IV (which relate to reports, accounts, and so forth,
of carriers), and section 20a (2) to (11), inclusive, of this part, and section
214 of part II (which relate to issues of securities and assumptions of liability
of carriers), including in each case the penalties applicable in the case of
violations of such provisions.";
(3) by adding at the end of paragraph (4) thereof the following new

sentence: "Any such transaction or control or management in a common
interest involving a freight forwarder subject to part IV which was law-
fully accomplished or effectuated prior to the effective date of the amend-
ment of paragraph (13) to embrace freight forwarders within the mean-
ing of the term 'carrier' as used in paragraphs (2) to (12), inclusive, of
this section, or the continuance thereof, shall not be deemed a violation of
the provisions of this paragraph."; and
(4) by changing paragraph (13) thereof to read: "As used in paragraphs

(2) to (12), inclusive, the term 'carrier' means a carrier by railroad, an
express company, and a sleeping-car company subject to this part; a motor
carrier subject to part II; a water carrier subject to part III; and a
freight forwarder subject to part IV."

Staff counsel assigned to this hearing: Gerald B. Grinstein.
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2 REGULATIONS OF FREIGHT FORWARDERS

SEC. 2. Subsection (c) of section 404 of the Interstate Commerce Act, as
amended (49 U.S.C. 1004(c) ), is amended to read as follows: "It shall be unlaw-
ful for any common carrier subject to part I, II, or III of this Act to make, give,
or cause any undue or unreasonable preference or advantage to any freight
forwarder, whether or not such freight forwarder controls, is controlled by, or
is under common control with such carrier, in any respect whatsoever; or to
subject any freight forwarder, whether or not such freight forwarder controls,
is controlled by, or is under common control with such carrier, to any undue or
unreasonable prejudice or disadvantage in any respect whatsoever.".

SEC. 3. Section 410 of the Interstate Commerce Act, as amended (49 U.S.C.
1010), is amended—

(1) by changing the semicolon in the second sentence of subsection (c)
thereof to a period and by striking the rest of the sentence;
(2) by substituting the words "Except as provided in section 5 of this

Act, any" for the word "Any" at the beginning of subsection (g) thereof;. and
(3) by changing subsection (h) thereof to read: "No person holding a

permit issued under this part shall be authorized to engage in any direct
railroad, water, or motor carrier operations subject to part I, II, or III of
this Act, except motor vehicle operations in transportation which, pursuant
to the provisions of section 202(c) (1) of this Act, is to be regulated as serv-
ice subject to this part."

SEC. 4. Section 411 of the Interstate Commerce Act, as amended (49 U.S.C.
1011), is amended—

(1) by deleting subsections (a) and (g) thereof;
(2) by redesignating subsection (c) thereof as subsection (b) and by

changing the subsection as redesignated to read: "After the expiration of
six months from the date of enactment of this amendatory paragraph, it
shall be unlawful for any person affiliated with any carrier subject to part
I, II, or III, within the meaning of section 5(6) of part I, to hold the posi-
tion of officer or director in any freight forwarder subject to this part, or
hold any stock in such a freight forwarder, unless, upon due showing, in
form and manner prescribed by the Commission, it shall have been author-
ized by order of the Commission finding that neither public nor private
interests will be adversely affected thereby: Provided however, That if the
position or stock was or could have been lawfully held on the date of enact-
ment, such holding may continue pending determination of an application for
such order filed by or in behalf of such person prior to the expiration of
such period.", and
(3) by redesignating subsections (b), (d), (e), and (f) thereof as sub-

sections (a), (c), (d), and (e), respectively, and by substituting the words
"provisions of subsection (a) or (b)" for the words "provisions of sub-
section (a), (b), or (c)" wherever they appear in redesignated subsections
(c) and (d).

Senator SCOTT. The first witness will be the Chairman of the Inter-
state Commerce Commission, Mr. Rupert L. Murphy. Would you
go right ahead and proceed, Mr. Murphy. We have your statement.

STATEMENT OF RUPERT L. MURPHY, CHAIRMAN, INTERSTATE
COMMERCE COMMISSION; ACCOMPANIED BY C'OMMISSIONER ABE
McGREGOR GOFF; IRE NOWELL, DIRECTOR, BUREAU OF WATER
CARRIERS AND FREIGHT FORWARDERS; IRVING L RALEY,
ASSISTANT DIRECTOR, BUREAU OF FINANCE; AND DALE W.
HARDIN, CONGRESSIONAL LIAISON OFFICER

Mr. MURPHY. Thank you, Mr. Chairman.
Mr. Chairman and members of the committee, my name is Rupert

L. Murphy. I am the present Chairman of the Interstate Commerce
Commission and have served in that capacity since January 1 of this
year. I am appearing today to testify on the Commission's behalf on
S. 3509, which was introduced at our request to give effect to legisla-
tive recommendation No. 5 in our 75th annual report.
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The present provisions of part IV of the Interstate Commerce
Act concerning ownership, control, and operation of freight forward-
ers are, in some instances, confusing and apparently. conflicting.
S. 3509 proposes to clarify certain provisions of part IV, and to

place transactions involving unifications or acquisitions of control of
freight forwarders under the provisions of section 5 of the act.
Section 411 ( a) of the act prohibits a freight forwarder or any per-

son (defined in section 402 as including an individual, firm, and corpo-
ration) controlling a freight forwarder from acquiring control of a
carrier subject to parts I, II, or III of the act. Expressly excepted
from this prohibition is the right of any carrier subject to parts
I, II, or III to acquire control of any other carrier subject to those
parts in accordance with the provisions of section 5 of the act. In
addition, under section 411(g) it is lawful for a common carrier subject
to parts I, II, or III or any person controlling such a common carrier to
acquire control of a freight forwarder.
Taken together these three provisions lead to the following confusing

results: A person who initially gains control of a common carrier can
subsequently acquire control of a freight forwarder, but a person
cannot first acquire control of a freight forwarder and then acquire
control of a common carrier a person who acquires control of a com-
mon carrier and a freight forwarder, in that order, cannot later acquire
control of another common carrier, although the common carrier con-
tolled by such person can acquire control of another common carrier.
To add to the confusion section 411(c) precludes any director, officer,

or employee of a common carrier subject to parts I, II, or III from
directly or indirectly owning, controlling, or holding stock in a freight
forwarder in his personal pecuniary interest. This leads to the rather
unusual result that under section 411 (g) a person may control both a
carrier and a freight forwarder but, in view of section 411(c), this
control must be exercised in some manner as not to include being an
officer, director, or employee of the carrier.
A recent proceeding aptly illustrates the difficulty, if not the im-

possibility, of reconciling and giving meaning to the language in
the various sections in part IV respecting common control of common
carriers and freight forwarders. In MC—F-7096, Galore Express Co.,
Inc. (I?. I. Corp.)—Control and Merger—Calore Express Co., Inc.
(Mass. Corp.) (decided May 29, 1961), a person controlling a motor
carrier later acquired control of a freight forwarder through owner-
ship of its stock. Subsequently, the motor carrier acquired control of
another motor carrier and an application for authority to merge the
two motor carriers was filed under section 5 of the act. Since section
411(g) states that nothing in the act shall be construed to make it
unlawful for any motor carrier subject to part II, or any person
controlling such a common carrier, to acquire control of a freight
forwarder, the person's acquisition of the freight forwarder was law-
ful. However, when the first motor carrier acquired control of the
second motor carrier, a question arose as to what provision in part IV
should be controlling: (1) The prohibition in section 411 (a) against a
freight forwarder or any person controlling a freight forwarder
acquiring control of a motor carrier, (2) the exception in section
411(a) permitting a motor carrier subject to part II to acquire control
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of another motor carrier subject to part II, (3) or the provision in sec-
tion 411(g) that I have just mentioned.

ThiS case has convinced us that, in reality, there is no practical
difference between a common carrier controlling a freight forwarder,
a freight forwarder controlling a common carrier, or a person who
controls either acquiring control of the other so long as the relation-
ship amounts to control or management of the two in a common in-
terest. In other words, if opportunity to engage in objectionable
practices exists, it is by reason of the fact of common control of the
carrier and forwarder and not the form whereby the common control
exists or is accomplished.
S. 3509 would remove uncertainty and confusion about the mean-

ing of the language in question by amending section 5 so as to place
thereunder all acquisitions of control, mergers, consolidations, or
unifications involving freight forwarders. I wish to point out, in
this connection, that approval under section 5 is not now required for
a common carrier subject to parts I, II, or III, or any person con-
trolling such a common carrier, to acquire control of a freight for-
warder. The number of freight forwarders is so small that the in-
crease in section 5 .proceedings would be insignificant compared to
the benefits to be derived from clarification.
Four amendments to section 5 are necessary. Paragraph (13)

would be changed to embrace freight forwarders subject to part IV
within the definition of the word "carrier" as used in paragraphs (2)
through (12). Paragraph (3) would also be modified to make the
report and accounting provisions of part IV applicable to a noncarrier
person authorized under section 5 to acquire control of a freight for-
warder. A new sentence would be added to paragraph (4) in order
to preserve the legality of existing common control relationships in-
volving freight forwarders. Finally, paragraph (2) (a) would be
amended to preclude approval, under revised section 5, of a common
carrier, subject to part I, II, or III, holding a permit as a freight
forwarder. This is in keeping with the retention of the present pro-
hibition in section 410(c) of such unification of operating rights in a
single entity. Otherwise substantial confusion would result among
shippers as to the capacity in which the carrier was serving.
Several changes also are required in part IV in order to make it

comport with amended section 5. The prohibition in section 404(c)
respecting a common carrier giving undue preference or advantage to
any freight forwarder would be reworded so as to be applicable to a
freight forwarder controlling or under common control with such
carrier as well as to one controlled by it.
As I have indicated, the proscription in the second sentence of sec-

tion 410(c) against the issuance of a freight forwarder permit to any
common carrier subject to parts I through III would be retained.
However, the language immediately following, beginning with the
words "but no application," would become unnecessary as a result
of the other amendments, and would therefore be deleted.
Subsection (g) of section 410 would be changed by the addition of

the following phrase at the beginning of that subsection: "Except as
provided in section 5 of this act,". This language would preserve the
existing law respecting transfers of freight forwarder permits in
transactions which will not be subject to the provisions of amended
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section 5—for example, the transfer of a freight forwarder permit
to a person which is neither a carrier nor a forwarder, and is not
affiliated therewith. Similer provisions are applicable to transfers
of motor carrier and water carrier operating rights in sections 212(b)
and 312 of parts II and III, respectively.
In order to complement the prohibition in subsection (c) of section

410 against a common carrier holding a freight forwarder permit,
subsection (h) would be amended so as to make it clear that a person
holding a permit under part IV could not be authorized to engage
in carrier operations under parts 1,11, or III.

Section 411 would be amended by striking subsection (a) , the
provisions of which will have been superseded, and by redesiat?natingsubsections (b) and (c) as ( a) and (b), respectively. Redesignated
subsection (b) would be revised to empower the Commission to ap-
prove the holding of stock in a freight forwarder by a person affiliated
with a carrier subject to parts I, II, or III. Subsections (d), (e),
and (f) would be redesignated as subsections (c) , (d), and (e) , re-
spectively. Finally, subsection (g) would be deleted as no longer
being necessary.
The Commission believes that S. 3509 would accomplish a much

needed clarification of part IV of the Interstate Commerce Act and
recommends its enactment.
Mr. Chairman, we appreciate the opportunity to appear and present

our views on this measure. If there are any questions, I would be
glad to try to answer them.

Senator Scow. Mr. Chairman, as I understand it, S. 3509 simply
applies the same regulatory controls to acquisitions involving freight
forwarders as already apply in the case of other regulated carriers.
Mr. MURPHY. That is correct.
Senator Scow. Is the Commission unanimously in favor of this

bill?
Mr. MURPHY. Yes, sir. I might say that one was absent. The other

10 are in favor of it.
Senator Scow. Is it your opinion that the bill has adequate safe-

guards so that the Commission could properly and adequately protect
the public interest and the interest of the various carriers in its
administration?
Mr. MURPHY. Yes sir; we feel SO.
Senator Scorr. Would this bill change in any way the present law

as it applies to acquisitions as between other carriers? In other words,
would it make it easier for a railroad to acquire a motor carrier?
Mr. MURPHY. No, sir; I would not construe it as relinquishing any

of the requirements that you would have to observe at the present
time.
Senator SCOTT. Thank you.
Mr. GRINSTEIN. Mr. Chairman, the Department of Justice has

written a letter to Senator Magnuson, dated August 27, today, oppos-
ing this bill. Have you had an opportunity to see it? I believe it is
identical to a letter that was submitted to the House Interstate and
Foreign Commerce Committee.

SS948 62 2
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Mr. MURPHY. I had an opportunity to look at the letter this morn-
ing just before the chairman adjourned. I think I can answer any
questions that you might have in connection with it.
(The letter above referred to follows:)

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF THE DEPUTY ATTORNEY GENERAL,

Washington, D.C., August 27, 1962.
Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR SENATOR: This is in response to your request for the views of the De-

partment of Justice on the bill ( S. 3509) to clarify certain provisions of part IV
of the Interstate Commerce Act and to place transactions involving unifications
or acquisitions of control of freight forwarders under the provisions of section 5
of the act.

Section 5 of the Interstate Commerce Act, as amended (49 U.S.C. 5), provides
for unifications and mergers of common carriers or the acquisition of control by
one carrier of another carrier, subject to the approval and authorization of the
Interstate Commerce Commission. However, section 5 does not include freight
forwarders within its scope. Also, section 411 of the act (49 U.S.C. 1011)
prohibits a freight forwarder from acquiring control of a carrier.
The bill would amend the act by deleting the prohibition in section 411 with

respect to acquisitions of carriers by freight forwarders and by amending sec-
tion 5 to provide for such acquisitions on approval and authorization of the
Commission.
In its justification accompanying the submission of this legislation to the Con-

gress, the Interstate Commerce Commission points out that the act now prohibits
a freight forwarder from acquiring control of a common carrier but does not pro-
hibit a common carrier from acquiring control of a freight forwarder. Nor
does the act prohibit a common carrier from acquiring control of another common
carrier even though the acquiring carrier may control a freight forwarder. The
Commission states that the bill would remove the uncertainty and confusion
now existing and place under section 5 all acquisitions of control, mergers, con-
solidations, or unifications involving freight forwarders. The Commission indi-
cates that the "opportunity to engage in objectionable practices * * * is a product
of the common control of a carrier and a forwarder."
At the present time the lawfulness of transactions involving unifications or

acquisitions of control of freight forwarders is governed by the standards appli-
cable under the antitrust laws, particularly section 7 of the Clayton Act. Under
such standards business managements enjoy freedom to make decisions and to
carry them out subject only to challenge in the event they substantially lessen
competition or tend to create a monopoly. The effect of the bill would be to
bring acquisitions and mergers involving freight forwarders within the regula-
tory supervision of the Interstate Commerce Commission. It is our view that
this would be contrary to the policy enunciated by the President in his transpor-
tation message of April 5, 1962, in which he called for "greater reliance on the
forces of competition and less reliance on the restraints of regulation."
There is one provision of the bill which is deemed particularly objectionable.

Paragraph (3) of section 1 would provide that "Any such transaction or control
or management in a common interest involving a freight forwarder * * * which
was lawfully accomplished or effectuated prior to the effective date of the
amendment * * * shall not be deemed a violation of the provisions of this para-
graph." Although the bill makes no reference to antitrust aspects of existing
common control relationships involving freight forwarders, it could be contended
that, since the measure would transfer jurisdiction over such relationships to
the Commission, it would be anomalous to test consummated acquisitions or
mergers under a statutory scheme which the Congress has rejected in favor of
regulation by the Commission. To avoid the possibility of such a contention,
it is believed that the bill should make clear that it is not intended to render
existing control relationships immune from investigation concerning possible
anticompetitive aspects.
It is the view of this Department that if any further legislation concerning

the relationships between freight forwarders and carriers is to be enacted, it
should be legislation which would prohibit control of one by the other so as to



REGULATIONS OF FREIGHT FORWARDERS 7

insure arm's-length dealing between firms in the respective categories. This
would tend to insure that freight forwarders would commit shipments which
they control to carriers on the competitive basis of rates and service rather than
on the basis of corporate ties or control relationships.
In the light of the foregoing considerations, the Department of Justice is

oppposed to the enactment of the bill.
In view of the urgency of submitting a report on this bill within the time

available, it has not been possible to obtain the advice of the Bureau of the
Budget as to whether there would be any objection to the submission of this
report.

Sincerely yours,
NICHOLAS DEB. KATZENRACH,

Deputy Attorney General.

Senator Scorr. Perhaps you could submit written comments on
these letters, the first letter from the Department of Justice to the
chairman of the House committee and the subsequent letter to the
chairman of this committee. We will be glad to have you submit
written comments, but we would appreciate your comments now if you
are prepared to make references to these letters, or either of them.
Mr. MURPHY. Mr. Chairman, perhaps it might be better for the

record if I submitted a written response. Thereby the entire Com-
mission could pass on the response, whereas I would have to give my
personal opinion, which I am willing to do here, but I think for the
record perhaps it would be better if we responded in writing.
Senator SCOTT. Whatever way you wish to proceed, Mr. Chairman.
Mr. MURPHY. It is entirely up to you.
Senator Scorr. We will take your suggestion and be glad to have

your comments in writing. There may be some other questions, how-
ever, from counsel.
(Mr. Murphy subsequently furnished the following letter for the

record:)
INTERSTATE COMMERCE COMMISSION,

Washington, September 10, 1962.
Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR CHAIRMAN MAGNUSON : This is in response to the request by Senator

Scott during the recent hearings on S. 3509 that the Commission comment on
the letter of the Department of Justice in opposition to S. 3509. The Department
of Justice letter of August 27 has been considered by the Commission and I am
authorized to submit the following comments in its behalf:
In his letter of August 27, 1962, Deputy Attorney General Nicholas deB.

Katzenbach stated the opposition of the Department of Justice to enactment of
S. 3509, a bill to clarify certain provisions of part IV of the Interstate Com-
merce Act and to place transactions involving unifications or acquisitions of
control of freight forwarders under the provisions of section 5 of the act.
From the proposal to place such transactions under section 5, the Department

has apparently drawn erroneous conclusions; viz, that no such transactions are
now subject to the jurisdiction of the Commission, and that the standards under
the antiturst laws, particularly section 7 of the Clayton Act, govern.
• On the contrary, mergers of or with freight forwarders are regulated under
section 410(g) of the act and are exempt from the Clayton Act by the last para-
graph of section 7. Only certain transactions are to be placed under section 5.
Others would continue under section 410(g). Acquisitions of control of for-
warders by persons other than those subject to section 5 would remain outside
the regulatory supervision of the Commission.
The Department also expresses concern that a contention might be made that

control relationships existing prior to enactment of the bill are immune from
investigation concerning possible anticompetitive aspects. Section 5 has been
broadened several times without such contention being made. However, while
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we do not consider it necessary, we have no objection to the existing pertinent

legislation (49 U.S.C. 5a) being updated as follows (new matter in italic) :

"The provisions of this chapter and of all other applicable Federal statutes,

as in force prior to June 16, 1933, or the date of enactment of amendatory

section 5 with respect to freight forwarders, shall remain in force, as though
sections 5, 15a, 15b, and 19a of this title had not been enacted, with respect to

the acquisition by any carrier, prior to June 16, 1933, or the date of enactment

of amendatory section 5 with respect to freight forwarders, of the control of any
other carrier or carriers."
Regarding the Department's conclusion that if any legislation is to be enacted

it should be legislation prohibiting common control of carriers and forwarders,
so as to "insure arm's length dealing" and "tend to insure that freight forwarders
would commit shipments which they control to carriers on the competitive basis
of rates and service rather than on the basis of corporate ties or control
relationships."
Part IV contains safeguards, particularly section 404(c), to insure against

possible abuses or discriminations as between carrier-controlled forwarders,
on the one hand, and, on the other, forwarders not so controlled. As to dis-
criminations by forwarders, and prejudice and disadvantage to the traffic of
carriers not controlled by forwarders (if forwarder control of carriers be per-
mitted), no carrier can raise issues against forwarders under section 404(b),
or against other carriers, under section 3 (1) , 216(d), or 305(c).
Incidentally, in its "justification" accompanying the submission of this legis-

lation to the Congress, the Commission did not indicate, as implied by the De-
partment, that objectionable practices exist as result of carrier control of for-
warders. The sentence quoted in part by the Department read in its entirety:
"If opportunity to engage in objectionable practices exists, it seems clear that it
is a product of the common control of a carrier and a forwarder rather than the
form whereby such common control is accomplished."

Sincerely,
( S) Rupert L. Murphy,

RUPERT L. MURPHY, Chairman.

Mr. GRINSTEIN. Mr. Chairman, would this bill allow a freight for-
warder to acquire control of another mode of transportation?
Mr. MURPHY. Yes, if they made application under section 5 of the

act.
Mr. GRINSTEIN. Concern was expressed to this committee that this

would be a start on the road to common ownership, a fear of certain
modes of transportation. Would you have any comment on that?
Would this be in your judgment a step toward common ownership?
Mr. MURPHY. No, sir, I do not agree with that thought, other than

any more so than you have today in proceedings for ownership uni-
fication under section 5.
Mr. GRIN-STEIN. Well, for example, there is a prohibition in the

act against a railroad acquiring a water carrier—the Panama Canal
Act. Would this bill authorize a railroad to acquire a freight for-
warder who would in turn acquire a water carrier?
Mr. MURPHY. No, sir. I think section 5(14) of the act would

control it, and that would not be true.
Mr. GRINgrEnsr. Would anything in this bill deny the right of one

freight forwarder to acquire another freight forwarder?
Mr. MURPHY. No, sir.
Mr. GRINSTEIN. So that freight forwarders could acquire for-

warders?
Mr. MURPHY. It would be subject to Commission approval.
Mr. GRINSTEIN. Then this would be a change. Previously it was

not necessary to have Commission approval.
Mr. MURPHY. That is correct.
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Mr. GRINSTEIN. Now they would require Commission approval for
one freight forwarder to acquire another one?
Mr. MURPHY. It would require Commission approval. In my opin-

ion that would be in the public interest.
Mr. GRINSTEIN. And all acquisitions involving a freight forwarder,

either a freight forwarder acquiring another mode of transportation
or another mode of transportation acquiring a freight forwarder,
would have to be subject to the Commission's approval?
Mr. MURPHY. That is correct; yes, sir. You would have there an

equality of treatment across the board as to acquisition, merger, and
consolidation.
Mr. GRINSTEIN. Mr. Chairman, we have a telegram and letter in.

opposition to S. 3509. The letter is from the Railway Labor Execu-
tives' Association. In it they state, and I am reading from the letter:
To permit freight forwarders to acquire control of other common carriers

would open the door to destructive practices with respect to routing, rates, and
charges and would encourage discriminatory practices which would be con-
trary to the public interest.

Would you have any comment to make on that?
Mr. MURPHY. Mr. Grinstein, without being able to pinpoint the

response, my answer would be that in such an application the Com-
mission would have authority and I think would have a duty to ap-
prove the application, subject to certain conditions and requirements,
which could very easily include such provisions as would prohibit or
eliminate the possibility of such practices being developed; that is, to
the point where they could be considered detrimental to the public
interest.
Mr. GRINSTEIN. In other words, prior to approving them you would

seek to determine whether such practices would be encouraged by the
acquisition or merger?
Mr. MURPHY. That would be one of the things to consider; yes, sir.
(The letter and telegram above referred to follow:)

RAILWAY LABOR EXECUTIVES' ASSOCIATION,
Washington, D.C., Angust 27, 1962.

Hon. WARREN G. MAGNTJSON,
Chairmen, Interstate and Foreign Commerce Committee,
U.S. Senate, Washington, D.C.
MY DEAR Mn. MAGNUSON : The Railway Labor Executives' Association desires

to be recorded as being vigorously opposed to S. 3509, a bill to clarify certain
provisions of part IV of the Interstate Commerce Act and to place transactions
involving unifications or acquisitions of control of freight forwarders under
the provisions of section 5 of the act.
We submit that enactment of this proposed legislation would produce unsound

transportation policy in that it would permit the control of common carriers by
shippers (freight forwarders are shippers) and would lead to further concen-
trations of financial power to the detriment of the general public.
To permit freight forwarders to acquire control of other common carriers

would open the door to destructive practices with respect to routing, rates,
and charges and would encourage discriminatory practices which would be
contrary to the public interest.
We respectfully request that the chairman of the hearing being held today

read our letter into the record.
Very truly yours,

DONALD S. BEATTIE,
Executive Secretary.
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NEW YORK, N.Y., August 24, 1962.
Hon. WARREN G. MAGNUSON,
Chairman, Senate Commerce Committee,
U.S. Senate, Washington, D.C.:

The Inland Waterways Common Carriers Association, leading barge lines
operating on the Mississippi-Ohio River system and tributary waterways, is
strongly opposed to S. 3509, a bill to permit freight forwarders to own, operate,
and acquire water carriers. The regulated barge lines strongly oppose any
attempt to weaken the historical safeguards concerning common ownership.
Will you please make this communication a part of the printed transcript on
this bill?

J. W. HERSHEY,
President, Inland Waterways Common Carriers Association.

Mr. GRINSTEIN. A freight forwarder is regulated, is he not?
Mr. MURPHY. Yes, sir.
Mr. GRINSTEIN. So that possibly through regulation you would be

able to control some of it?
Mr. MURPHY. If you made it a condition of the merger or what

other type of change the application called for, you could make it
subject to certain conditions, and then you would have supervision
over each activity, to guard against developments of that type.
Mr. GRINSTEIN. Could one of the conditions be one calling for a

period of supervision by the Interstate Commerce Commission?
Mr. MURPHY. Well, I would say there is continuous supervision

as it is. It would be just a matter of checking and seeing that the
conditions prescribed would be observed by the applicant.
Mr. GRINSTEIN. Is it possible for the 'Commission to conditionally

allow a control agreement or consolidation and subsequently order
divestiture if it should prove that it was injurious to transportation?
Mr. MURPHY. I think the Commission would have to continue the

proceeding, hold it open for that purpose.
Mr. Grmstein, I mentioned the possibility of holding the proceed-

ings open. That would not be the practical way to get at the situa-
tion, but the Commission could on its own motion or on complaint
reopen the proceedings to determine if the conditions had been vio-
lated, and from that could take the necessary action to correct the
situation.
Mr. GRINSTEIN. I was advised that in 1956 the Commission opposed

similar legislation. What would be the circumstances of the change
of view ?
Mr. MURPHY. The proposal at that time was not complete. It

was just a, partial correction of the situation with which we are con-
fronted. I am familiar with that, and it just did not cover the entire
subject matter and would not, had it been enacted, given us the nec-
essary relief that we are seeking in this bill. That accounts for our
having opposed that, whereas today we are not. It was an entirely
different bill.
Senator SCOTT. Commissioner, we have no further questions unless

you have something to comment on.
Mr. MURPHY. I have no further comment, Mr. 'Chairman.
Senator SCOTT. Thank you very much.
Mr. Giles Morrow. Mr. Morrow, would you identify yourself and

name your association.
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STATEMENT OF GILES MORROW, GENERAL COUNSEL, FREIGHT
FORWARDERS INSTITUTE

Mr. MORROW. Mr. Chairman, I have a prepared statement, and I
think it will probably save time if I just read the statement.
• Senator SCOTT. You are Mr. Giles Morrow?
Mr. MORROW. Yes, sir.
Senator SCOTT. General Counsel for the Freight Forwarders Insti-

tute?
Mr. MORROW. Yes, sir.
Senator Scow. You just proceed then.
Mr. MORROW. My name is Giles Morrow. I appear today as spokes-

man for the Freight Forwarders Institute, of which I am General
Counsel. The Institute is the national organization representing
freight forwarders subject to part IV of the Interstate Commerce
Act. Its offices are located at 1012 14th Street, NW., Washington,
D.C.
The freight-forwarding industry, as represented by the Institute,

unanimously endorses bill S. 3509, which comes before your commit-
tee under the sponsorship of the Interstate Commerce Commission.
The bill was drafted by the Commission to carry into effect its Legis-
lative Recommendation No. 5, contained in the 75th Annual Report
of the Commission to Congress.
We are confident that the Commission's views and recommendations

in this matter will be given great weight by your committee. The
Commission has had long experience in undertaking to administer the
present la* with regard to the relationships between freight for-
warders and other carriers. It has statutory duties and obligations
which, based on its experience, the Commission has concluded it can-
not properly discharge unless the present defective and contradictory
law is amended.
For completeness of the record, perhaps I should point out that

freight forwarders are common carriers regulated under part IV of
the Interstate Commerce Act, which was enacted in 1942. Part I
of the act governs railroads express companies, and certain other car-
riers; part II governs motor carriers, and part III governs water
carriers. Freight forwarders may, and in many cases do, own and op-
erate their own trucks for the pickup, transfer, and delivery of freight
within the terminal areas of cities. They consolidate miscellaneous
lots of freight for movement between key points and, like the ex-
press agency, employ the services of other carriers for the physical
movement of the freight between such points. At the terminal cities
the freight is deconsolidated and distributed to the consignees of the
individual shipments.
The forwarding industry is relatively small, compared with the

other modes. About 80 freight forwarders hold permits from the
ICC to operate. In the year 1960 the combined revenues of for-
warders reporting to the Commission amounted to approximately
$437 million. This may be contrasted with gross revenues of $7.2
billion reported by motor carriers and $9.9 billion by railroads.
There should be no fear that, if accorded equal treatment in the
matter of acquisitions, freight forwarders may monopolize any form



12 REGULATIONS OF FREIGHT FORWARDERS

of transportation, even if the regulatory agency should abdicate its
duty.
The Commission has adequately explained and fully justified the

bill, and I shall add only a few comments. It is a very simple bill.
Its principal objective is clarification but at the same time it provides
for equality of regulation of all common carriers subject to the act.
The bill does two things: It brings freight forwarders under the

terms of the general law, found in section 5 of the act, which governs
acquisitions and the common control of two or more carriers of the
same or a different class. And it removes the conflicting, confusing,
and inequitable provisions of section 411 which now govern the rela-
tionships between forwarders and other carriers.

Section 5 of the act, which the bill would make applicable to for-
warders, was adopted in its present form in 1940. It already applies
to rail, motor, water, express, and sleeping-car companies. One of
the cardinal requirements of the section is that in approving any
transaction proposed under its terms the Commission must consider
the effect upon adequate transportation service to the public. If
section 5 represents wise public policy as applied to other carriers, it
is only just and reasonable that the section be applied to acquisitions
which involve freight forwarders.
In sharp contrast to section 5, the present law governing acquisi-

tions where freight forwarders are concerned is conflicting, self-de-
feating, and without rational basis. Neither the committee reports
nor the congressional discussions attending passage of the original
Freight Forwarder Act, in 1942, afford any clue as to why freight
forwarders were singled out for separate and unequal treatment.
Paragraph (a) of section 411 makes it unlawful for a freight for-

warder, or any person controlling, controlled by, or under common
control with, a forwarder, to acquire a part I, II, or III carrier.
Paragraph (g) of the same section makes it lawful, without ICC
approval, for a part I, II, or III carrier, or any person controlling
such a carrier, to have or acquire control of a forwarder. The Com-
mission is given no authority in either circumstance.
Thus, the present law does not condemn the ownership in a common

interest of freight forwarders and other carriers; it is directed solely
to the form by which common ownership is brought about. This not
only unjustly discriminates against freight forwarders—it leads to
results that are utterly ridiculous.
For example, an individual may acquire both a freight forwarder

and a motor carrier, if he buys the motor carrier first. If he buys the
forwarder first, then he may not thereafter acquire a motor carrier,
even if the forwarder operates between New York and Chicago and the
motor carrier he wishes to buy is in the Southwest. The result would
be precisely the same, but the right to buy both properties would depend
upon which contract was signed first.
In the illustration given, let us suppose that the individual involved

did lawfully acquire both the motor carrier and the freight forwarder,
by reason of having signed the contract to purchase the motor carrier
first. He then wishes to purchase another motor carrier to round out
his operations. Section 411 (a) says that he may and section 411 (g)
says that he may not buy the second carrier. The Commission is left
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on the horns of a dilemma to know which of the directly conflicting
sections to apply.
At all events, it is perfectly lawful for the person used in the fore-

going illustrations to maintain 100 percent control over and to operate
both the forwarder and the motor carrier, if he acquired the latter
first. But under the terms of section 411 (c) he could not serve as
a director, officer, employee, or agent of his wholly owned motor
carrier.

Illustrations of the absurd, irrational, and inequitable results which
flow from the existing law could be multiplied without end. Clarifica-
tion is needed not only in the interest of good administration and
rational law but in the interest of simple justice and f airplay.
The simple and only logical means of eliminating the confusion and

inconsistency which characterize the existing situation is to add
freight forwarders to the list of carriers already subject to the terms
of section 5 of the act. Prior to 1940, section 5 applied only to rail-
roads. In 1940 its coverage was expanded to embrace express com-
panies, motor carriers, and water carriers. In 1949 sleeping-car
companies were added to the list. This bill simply adds freight for-
warders, and makes them subject to the rules, standards, and require-
ments that already are applicable to the other regulated carriers.
It is unconscionable and contrary to simple justice to permit a

motor carrier to buy a forwarder and prohibit a forwarder from buy-
ing a motor carrier. I use a motor carrier to make my point because
motor carriers have been and are buying freight forwarders at an
increasing pace. Since Commission approval of such transactions
is not now required, it is not possible to determine at any given time
just how many forwarders have been acquired by motor carriers.
However, from news carried in the public press we know that more
than half a dozen forwarders, including some of the largest in the
country, have been bought by motor carriers in the last several years.
I do not argue that bad practices have resulted from these acquisi-

tions of forwarders by motor carriers, nor contend that they have
not served the public interest. But I do say, without fear of refuta-
tion, that the privilege should work both ways and that in either
event the Commission should be authorized and required to pass upon
the transaction before it is consummated, just as in all other cases of
common ownership.
No one who favors regulation can logically oppose fair and equal

regulation. If anyone should come before your committee and oppose
this bill, I imagine you will want to find out whether he opposes the
rules of the game which it establishes, or the anticipated application
of the rules. If he opposes the anticipated application of the rules,
then his forum is the Interstate Commerce Commission, which would
have the responsibility of applying the rules equally to all carriers.
During the hearings on companion bill H.R. 12201 before the House

Committee on Interstate and Foreign Commerce, certain objections to
the bill were voiced and may be repeated here. The objections
stemmed, basically, from the long discredited and congressionally re-
jected theory that a freight forwarder is a shipper. There is no point
in laboring that question because it has been urged before this com-
mittee on many occasions in the past and has on each occasion been,
completely and emphatically rejected.

8S948-62----3'
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Freight forwarders pay the published tariff rates of railroads and,
in some instances, of motor carriers, for the movement of consolidated
lots of freight between their terminals. For that limited purpose
they assume the legal status of a shipper. In the absence of a stautory
authorization for some other arrangement—such as a division or a
contract charge—any carrier sending freight over the lines of another
carrier would assume the role of a shipper.
The trucking industry does, in fact, deal with freight forwarders

largely on a contractual and not a published rate basis. Contracts be-
tween forwarders and motor carriers are authorized by section 409
of the act. When legislation authorizing these contractual arrange-
ments was before Congress in 1950, it was opposed on the same grounds
advanced in opposition to the pending bill, namely, that the forwarder
is a shipper. This committee rejected that argument, stating, in
report No. 1285, 81st Congress, dated February 24, 1950 :
But those who oppose the bill maintain that forwarders are shippers in rela-

tion to the carriers which they use, and should not, by statute, be given any
different status. There is no basis for this contention. It is true that for-
warders, as to some of their operations, pay the tariff rates of the carriers they
use (primarily railroads). Unless authorized or required by statute to do other-
wise any common carrier must use the services of another on that basis.

Of course even those who oppose the bill cannot, and do not, attempt
to justify the present law which authorizes common control of for-
warders and other carriers but grants the right of acquisition only to
others and denies it to forwarders. But they do not come forward
with suggested alternative legislation to cure the situation. And even
though they may say to your committee that there should be a com-
plete prohibition against acquisition where forwarders are involved,
they will not agree that there should be a divestment by those carriers
who now own forwarders.
Another argument advanced by motor carriers against the com-

panion House bill was that they fear the railroads might, through sub-
sidiary forwarders, acquire control of motor carriers. Any lawyer
reading the statute will immediately see that this argument is com-
pletely without merit. Section 5(2) (b) which is not altered by this
bill, contains a proviso reading as follows:
Provided, That if a carrier by railroad subject to this part, or any person
which is controlled by such a carrier, or affiliated therewith within the mean-
ing of paragraph (6), is an applicant in the case of any such proposed transac-
tion involving a motor carrier, the Commission shall not enter such an order
unless it finds that the transaction proposed will be consistent with the public
interest and will enable such carrier to use service by motor vehicle to public
advantage in its operations and will not unduly restrain competition.

The foregoing imposes, and will continue to impose, the same re-
strictions on the subsidiaries of railroads as on the railroads them-
selves.
I might add at this point, Mr. Chairman, that Mr. Grinstein asked

a question, I believe, as to whether this might alter the situation that
exists with regard to railroads acquiring water carriers operating
through the canal. What I have just said would be equally true in
the case of water carriers. It would not change the situation. As a
matter of fact, section 514 of the act, which is the basic part of the
Panama Canal Act, is much stricter in its prohibitions against per-
sons affiliated with railroads acquiring such water carriers than sec-
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tion 5(2) (b) which I have just read. I will not take your time to
read that section. This bill does not affect the existing situation re-
garding carrier acquisitions in any respect whatsoever other than
to make acquisitions of forwarders or by forwarders subject to the
requirements of section 5 of the act.
Two final things of note about S. 3509 should allay any fears re-

garding its probable effect and conclusively rebut any opposition
arguments. One is that this is not a bill to authorize mergers, and the
other is that it provides effective machinery to prevent preference,
prejudice, or advantage resulting from the common control of far-
warders and other carriers.
There co4ld be no mergers of freight forwarder operations with

those of other carriers because the first paragraph of the first section
of the bill would make transactions involving freight forwarders sub-
ject to section 410 of the act. Section 410 flatly prohibits carriers
subject to parts I, II, or III from conducting forwarder operations,
and bars freight forwarders from conducting rail, motor, or water
operations under their ICC permits. Thus, if a forwarder should
be authorized to purchase a motor carrier, for example, the trucker
would continue as a part II carrier, subject to all of the requirements
of that part.

Section 2 of the bill is designed to prevent any possible discrimina-
tion or favoritism based on corporate ties as between forwarders and
other carriers. It amends section 401(c) of the act to read as fol-
lows. I would like to especially emphasize this particular provision
of the bill because I understand that some shipper interests who will
appear here object to the bill on the grounds that it might permit
favoritism and discrimination between forwarders and affiliated car-
riers. Now, this section I think will effectively prevent that. Read-
ing from the law:

It shall be unlawful for any common carrier subject to part I, II, or III of this
Act to make, give, or cause any undue or unreasonable preference or advantage
to any freight forwarder, whether or not such freight forwarder controls, is
controlled by, or is under common control with such carrier, in any respect
whatsoever; or to subject any freight forwarder whether or not such freight
forwarder controls, is controlled by, or is under common control with such
carrier, to any undue or unreasonable prejudice or disadvantage in any re-
spect whatsoever.

I might say, to interpolate again, that this would apply equally
to the contracts which forwarders are authorized to make with mo-
tor carriers under section 409. It would prohibit any discrimination
or favoritism based on corporate ties.
The Commission undoubtedly wrote these safeguards into the bill

so that it will have unquestioned powers to prevent any possible abuses
arising from the common ownership of forwarders and other car-
riers. They provide double insurance that if any transactions should
ever be approved under the terms of this proposed law the public
interest and the interest of the affected parties would be fully pro-
tected.
The House committee, in reporting H.R. 12201, adopted one amend-

ment proposed by the institute, and we urge your committee also
to accept the amendment. Section 3(1) of the bill proposes to de-
lete certain language from section 410(c) of the act. Section 410(c)
establishes the standards for granting permits. The second sentence
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of that section reads as follows, the italic portion indicating matter
which the bill would strike out:
No such permit shall be issued to any common carrier subject to part I, II, or

III of this Act; but no application made under this section by a corporation
controlled by, or under common control with, a common carrier subject to part I,
II, or III of this Act, shall be denied because of the relationship between such
corporation and such common carrier.

The Commission, in its statement of justification, said that the
italicized language would become unnecessary as a result of the other
amendments. We are afraid that it would not become unnecessary. At
all events if the language is to be omitted only because it is consid-
ered to be no longer necessary, it can do no harm to retain it in the law
as a matter of caution. By negative inference, the deletion of this
language might, at some future date, be construed as reflecting a
congressional intent that application for forwarder permits be denied
simply because the applicant was under common control with a car-
rier of another class.
We therefore suggest that subparagraph (1) of section 3 of the bill

be eliminated, and that subparagraphs (2) and (3) be renumbered
accordingly. As stated, this amendment already has been adopted by
the House committee.
With the slight change I have suggested, we urge your committee

to act promptly and favorably on this legislation. The bill is rec-
ommended by the Interstate Commerce Commission in the interest of
clarification and sound administration. It would be an injustice to
label this a bill to give freight forwarders the right to buy other car-
riers even though it might have that effect. It also is a bill to give

Ithe CC control over the purchase of forwarders by other carriers.
It is a bill to equalize opportunity under the law. Its compelling ne-
cessity is the integrity of regulation.
That concludes my statement, Mr. Chairman. I thank you for the

opportunity of presenting it.
Senator Scorr. Thank you, Mr. Morrow.
How would service to the public be affected by these proposed

amendments to existing law?
Mr. MORROW. It would be improved, in my estimation, because the

Interstate Commerce Commission undoubtedly would not authorize
any acquisitions if this law were in effect that it had not determined
by careful inquiry would result in improved service to the public.
Senator Scorr. The Department of Justice in a letter dated Au-

gust 16, 1962, raised certain objections to the House committee, and
in a letter I think dated August 27, 1962, raises what I believe are
substantially similar objections before this committee. I do not know
whether you have before you the second letter of August 27, 1962.
Mr. MORROW. I have before me the letter which the Department of

Justice wrote to the House committee.
Senator Scow. Then if you would comment on the letter written

to the House committeee, which I believe is substantially similar, will
you tell us what you think of the objections raised by the Department
of Justice?
Mr. MORROW. Well, in general, Mr. Chairman I think the Depart-

ment of Justice objects to mergers per se. I think their opposition to
this bill is not in opposition so much to this particular piece of legis-
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lation, which simply makes the rules governing acquisitions uniform.
I think the whole tone of the letter indicates that the opposition of the
Department of Justice is to mergers, per se. They do not suggest,
however, that you reexamine section 5 in its application to other
carriers.
I gave you the relative sizes of the industries involved. It seems

to me rather difficult to sustain a position that it is going to have some
bad effect to put mergers involving freight forwarders under the
Interstate Commerce Act and at the same time not to urge that the
vast mass of the transportation industry be relieved of that same oppor-
tunity.
Some of the specific provisions of the Justice Department's opposi-

tion are inconsistent and I think are inaccurate.
The Department of Justice says, for example, in the fourth para-

graph of its letter, and I am quoting:
The Commission indicates that the "opportunity to engage in objectionable

practices is a product of the common control of a carrier and a forwarder.
That leaves the clear impression that the Commission thinks that

there are opportunities for bad practices. The Commission did not
say that at all. The full quote, which has been sort of misconstrued

ihere by quoting out of context, s this. This is what the Commission
actually said before the House and I think repeated here today:
If opportunity to engage in objectionable practices exists, it seems clear that

it is a product of the common control of a carrier and a forwarder rather than
the form whereby such control is accomplished.

That is an entirely different story. The Commission did not say
there would be bad practices. As a matter of fact, it said this was a
bill to equalize opportunity and clarify the law and remove inequities.
I think the gist of what the Department says in opposition to this

bill, however, is contained in the fifth paragraph, in which it says
first that at the present time the lawfulness of transactions is governed
by the antitrust laws. Well, of course, what the Department omits to
say is that the acquisitions now work only one way. It is true they
have some jurisdiction. They have jurisdiction over the acquisition of
a forwarder by a motor carrier but a forwarder cannot buy a motor
carrier at all, so they have only stated a half-truth there.
Then the Department goes on to say—and I would like to read this:
Under such standards business managements enjoy freedom to make deci-

sions and to carry them out subject only to challenge in the event they sub-
stantially lessen competition or tend to create a monopoly. The effect of the
bill would be to bring acquisitions and mergers involving freight forwarders
within the regulatory supervision of the Interstate Commerce Commission. It
is our view that this would be contrary to the policy enunciated by the Presi-
dent in his transportation message of April 5, 1962, in which he called for
greater reliance on the forces of competition and less reliance on the restraints
of regulation.

I find it right difficult to square that with the Department's posi-
tion that we ought to maintain status quo whereby forwarders are
absolutely prohibited from buying any other carriers. I do not see
how there is any freedom for business management to make decisions
and carry them out when there is an absolute prohibition. There
is just a complete inconsistency here. This says, as I read it, freedom
of business management to make decisions and carry them out is a fine



18 REGULATIONS OF FREIGHT FORWARDERS

thing if you wear a railway hat or motor carrier hat but not if you
carry a freight forwarder hat. They do not explain why it is not
good for forwarders.
In the sixth paragraph they make the highly technical, legalistic

argument that this bill might in some way whitewash antitrust
violations that have occurred prior to the passage of the law. Well,
that would be in criminal law an ex post facto law. It certainly is
not a valid point. Anything the Department of Justice has jurisdic-
tion over up to the point when this law should be passed they would
continue to have jurisdiction over.
The final point made by the Department of Justice is that if the

Congress is going to take any further action in this area at all it
ought to absolutely prohibit acquisitions either way, either carriers
acquiring forwarders or the reverse, and it says:

This would tend to insure that freight forwarders would commit shipments
which they control to carriers on the competitive basis of rates and service
rather than on the basis of corporate ties or control relationships.

There are several things wrong with that conclusion. The first
one is a very practical thing. Freight forwarders are highly com-
petitive among themselves. Any forwarder who would use a high-
rated poor-service motor carrier, for example, because of some cor-
porate ties, would not be in the picture very long. His competitors
would take care of that. He would be eliminated by the laws of
competition. He has got to find the cheapest and best way.
The second thing wrong with it is, as I pointed out in the course of

my testimony, that any motor carrier that was related to a forwarder
in a corporate way would have to deal with that forwarder under the
antidiscrimination provision of this bill in exactly the same way he
dealt with all other forwarders and all other parties. The forwarder
would either use the published rates of that motor carrier which would
be applicable to all shippers or he would use a contract rate, which
under section 409 would have to be made available on the same terms
to all other forwarders. So the premise is wrong, and this of course
contradicts the first part of the statement which comes out in favor
of freedom of business management to make decisions. This would
close the door completely, as far as forwarders are concerned, on the
flimsy excuse that there might be some tendency of the forwarder to
use motor carriers or other carriers on the basis of corporate rela-
tionships rather than on the basis of economics and competition. So
I think the objection is without substance.

Senator Scorr. Mr. Morrow, if you wish we will include in the
record if submitted any commentary you want to make on the second
letter of August 27 as well, since I gather that letter has been received
so recently that your comments seem to me to bear on the letter of
August 16. If you wish to add further comment, it will be included
in the record.

Counsel, do you have any questions?
Mr. GRINSTEIN. In the Justice Department's letter in paragraph 6,

which you referred to, covering antitrust, the Department suggests
that—
to avoid the possibility of such a contention it is believed that the bill should
make it clear that it is not intended to render existing controlled relationships
immune from investigation concerning possible anticompetitive aspects.
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Would the Freight Forwarders Institute have any objection to in-
cluding such a provision?
Mr. MORROW. No; we do not have any objection to including what

I think is so clearly already in the law. I would hope, Mr. Grinstein,
that we do not get in this very much needed measure—that we do not
lose it by getting bogged down in technicalities. But we would cer-
tainly be perfectly agreeable to any insurance being written into the
law. That I think is already there.
Mr. GRINSTEIN. How would the freight forwarders be advantaged

by having the ability to acquire a carrier subject to part I, part II, or
part III of the act?
Mr. MORROW. Well, it is very difficult to say how they would be ad-

vantaged by an opportunity that we never have had. I assume that
it would improve service.
The only area in which I could foresee an immediate practical bene-

ficial effect might be in connection with service to areas surrounding
cities outside of the terminal areas. We are permitted to perform
our own pickup and delivery service with our own trucks, and we do
to a substantial degree, but when we go beyond the corporate limits
of a city or terminal area of a city we are required to use the services
of a common carrier.
There is a great merger movement on in the trucking industry, as

everyone knows. It is common knowledge, and many of the short-
haul motor carriers who serve areas in the immediate vicinity of trade
centers are being acquired and merged into the long-haul operations,
and we find it quite difficult at times to render proper service to areas
up to maybe 250, 300 miles from the cities because it is difficult to
find a common carrier who is interested in handling our traffic at a
reasonable charge.
I do not say that this is the only or even the immediate advantage

that might flow from it, but certainly it is one as an illustration.
You can speculate endlessly about it. You could point out that the

Express Agency has always had this right to own motor carriers and
owns hundreds of them, and perhaps would not be able to render the
kind of service it does without that right.
I think now is the time to remove the discrimination and let us

see what practical benefits we are going to get out of this, with the
Commission carefully supervising the thing and taking a look at all
transactions.
Mr. GRINSTEIN. Even with the contract authority in section 409,

you have not been able to get satisfactory service to those areas be-
yond the terminal area which you would like to serve.
Mr. MORROW. In many cases we have not. A common carrier com-

ing from Richmond going to New York might not be interested under
any circumstances in stopping at Alexandria to pick up a shipment.
His truck might be full; he might not want to send the equipment for
it or many other reasons.
Mr. GRINSTEIN. Do you think a freight forwarder might be able

to acquire a motor carrier, for example, and then get those rates which
would enable it to serve an area beyond the terminal areas?
Mr. MORROW. I think the common carrier the forwarded acquired

would be acquired after careful consideratiton on both sides of the
ability of that carrier to handle this area of traffic, not simply for the
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acquiring forwarder, but for any other forwarders because, as I said,
he could not discriminate in favor of his owner, but he certainly
could adjust his operations to this type of business, and I would sup-
pose that he would.
Mr. GRINSTEIN. Well, I understand that he would have to hold

whatever rate arrangements he were to make open to all forwarders.
But do you think he would be able to get more favorable rates for
those areas?
Mr. MORROW. Favorable rates? I do not know about that.
Mr. GRINSTEIN. For all forwarders generally?
Mr. MORROW. I certainly do not want the impression to be left on

this record that a forwarder would buy motor carriers simply for the
purpose of using them as fighting ships or for the purpose of gaining
some improper advantage over some other forwarder or carrier by
the use of his own controlled subsidiaries. But I think it would
probably work out that the rate situation and the service situation
would be improved in the short-haul territory.
Mr. GRINSTEIN. Let me ask this question with a little different

slant on it. How is the freight forwarder handicapped by not being
allowed to control a motor carrier while, on the other hand, a motor
carrier can acquire control of a freight forwarder?
Mr. MORROW. This is a rather difficult question to speculate about.

I said I did not know of any bad practices that have resulted from
the common ownership of forwarders and motor carriers where the
motor carrier has been the acquiring carrier. I think you have to
view this thing in the larger aspect that the motor carrier industry
can certainly buy up the forwarder industry. If the trend continues,
it might do so. The motor carriers have a terrible fear which they
have spread before the Congress on many, many occasions that the
railroad industry with its vast resources and assets will gobble up
the motor carrier industry. I am not here crying wolf, but certainly
if that is a valid fear in the case of the motor carriers, it is a valid
fear in our case.
And I think any injustice in the law is a handicap. I think it

ought to be the urgent business of everybody to want to get rid of it.
If it is not a good thing at all, we ought to reexamine section 5 and
perhaps take it off the book. But we are handicapped by being sub-
jected to complete regulation on an unequal basis.
That, I think, is the best answer I can give you.
Mr. GRINSTEIN. Just referring briefly to page 11 of your state-

ment, the amendment to section 404(c) denies any undue or unreason-
able preference or prejudice as between forwarders and a carrier con-
trolled by that forwarder. Would this language cover a hypo-
thetical situation in which the forwarder is the dominant shipper
over the motor carrier and the motor carrier proposed a tariff which
was tailored to meet specifically the amount in terms of minimum
weights or sizes for that forwarder.
Mr. MORROW. Let me see if I understand that question. Of course,

tariff rules and regulations, this tariff if proposed by a motor car-
rier would have to meet the standards and reciuirements of part II
of the act, not part IV. If there was anything wrong with it, it
would first run the gamut of motor carrier and shipper and prob-
ably railroad and all other types of objections. But if it got by all
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of those hurdles and it still appeared to the Commission that it dis-
criminated unjustly in favor of the forwarder owner, this section
would definitely make it the duty of the Commission to condemn
that tariff.
Senator SCOTT. Thank you, Mr. Morrow. That is all.
Mr. MORROW. Thank you, Mr. Chairman.
Senator Scorr. Mr. James F. Fort.
Mr. Fort, you are counsel, public affairs, American Trucking As-

sociations, Inc., and you have a written statement?

STATEMENT OF JAMES F. FORT, COUNSEL, PUBLIC AFFAIRS,
AMERICAN TRUCKING ASSOCIATIONS, INC.

Mr. FORT. I have sir. I think perhaps it would be most expedi-
tious if I simply delivered it as it is set forth here.
Senator Scow. All right, whatever you would like to do. Go right

ahead.
Mr. FORT. My name is James F. Fort. I am counsel, public affairs,

of the American Trucking Associations, Inc., with offices at 1616 P
Street NW., Washington, D.C. The association, as most of you know,
is a national, federation representing all forms of motor carriers, both
private and for-hire, and having affiliated associations in 49 States and
the District of Columbia.
The American Trucking Associations, Inc., opposes S. 3509.
Our opposition to the pending bill goes solely to the point that under

this legislation for the first time freight forwarders would have the
right to gain control of motor carriers, railroads, or water carriers.
Under S. 3509 freight forwarders would have this right both as com-
peting carriers and as shippers. We are strongly opposed to the bill
on both fronts.
Your hearing today is by no means a hearing on a simple procedural

change to clear up inconsistencies which presently exist in part IV of
the Interstate Commerce Act relating to freight forwarders. It in-
volves instead, the old, violently controversial subject of common
ownership of the various agencies of transportation. Additionally, it
more immediately involves a fundamental question of the propriety
of permitting an agency which is in a sense a super shipper to control
basic underlying transportation modes.
The motor carrier industry has consistently, since it went under

Federal regulation in 1935, opposed the ownership of one mode of
transportation by another. It continues to oppose it most vigorously.
We do not oppose the attempt of the ICC to clear up inconsistent

and conflicting provisions which presently exist in part IV.
In order to place our opposition in the proper perspective it seems

necessary to delve briefly into the historical background of this sub-
ject. This committee has held many hearings on the subject of com-
mon ownership over the years. It is not my intention today to belabor
this record with a full, comprehensive historical treatise of congres-
sional action prohibiting ownership of modes of transportation by
other modes. I invite the committee's attention to the long history
of hearings before your committee.

Suffice it to say that since 1912, when the Congress instituted legis-
lation to limit the operations of water carriers by railroads, the posi-
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tion of the Congress has been consistent over the years in prohibiting
one mode of transportation from invading the field of another. There
is language prohibiting this in the Interstate Commerce Act as to rail
operation of motor carriers and as to water carrier operation by rail-
roads, and in the Civil Aeronautics Act of 1938 prohibiting air carrier
operation by any surface mode.
In 1942 when freight forwarders were for the first time brought

under Federal regulation, freight forwarders were not considered.
common carriers. The bill which became part IV of the act con-
tained a prohibition against control of a carrier by a freight for-
warder. Some of the pending bills (specifically the one proposed by
the ICC) in addition to the prohibition against a forwarder owning
a carrier contained a provision which would have required carriers
to divest themselves of control of forwarders.
The final legislation contained the provision which presently ap-

pears as section 411 (a) which prohibited a forwarder—
or any person controlling, controlled by, or under common control with a freight
forwarder, to acquire control of a carrier subject to part I, II, or III of this
Act.

The final version, however, did not adopt the ICC's proposal that
carriers be prohibited from owning forwarders. Instead they adopted
411 (g) specifically authorizing this and at the same time, somewhat
inconsistently, adopted 411(o) prohibiting any director, officer, et
cetera, of a common carrier from any pecuniary interest in a freight
forwarder. Many attempts have been made to modify section 411(c),
but the trucking industry has never favored these attempts because
this section has acted somewhat as a break on ownership of forwarders
by carriers.
Thus at the present time it is illegal for a forwarder to own a car-

rier. However, conversely it is perfectly legal for a carrier to control
a forwarder. It is important, to the understanding of this that the
committee know that no ICC approval is today required for a carrier
to obtain control of a forwarder. In other words, no Commission ap-
proval is required under section 5 of the act (which controls all other
merger and acquisition proceedings).
The motor carrier industry has no objection to the ICC's recom-

mendation that motor carrier acquisition of freight forwarders be
brought under the Commission's jurisdiction. We do not object to
bringing these acquisitions under section 5 provided, of course, that
existing control of freight forwarders by motor carriers is adequately
protected. This is accomplished by S. 3509.
With this brief background, let me turn now to the reasons for our

opposition to the pending bill.
Initially, let me say that we do not understand the pressing necessity

for this legislation.
The ICC says, in effect, that it is needed to clear up existing incon-

sistencies relating to freight forwarder control. They cite one case
to substantiate that. This is no reason for the passage of legislation
of such far-reaching proportions—legislation designed to reverse a
congressional policy going back to 1912 and specifically reiterated in
the subject sections of the Interstate Commerce Act when freight for-
warders were federally regulated in 1942. We suggest to you that it
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may well be possible to clear up these inconsistencies without such a
drastic and basic change in policy.
It is appropriate here to mention that the ICC in its presentation

to the House, and reiterated here today, offered virtually no testimony
on the public need for such a reversal in its own and congressional
policy.

Similarly the freight forwarder industry did not offer any reason
other than 'equality of treatment" as a justification for the passage of
the bill. As I will show in a moment, this bill would perhaps create
equality but it is an apples and oranges type of equality. There should
not be equality where shippers and carriers are concerned and this is
exactly the situation with which you are faced.
Thus we are at a loss to see the necessity for this bill except as it

may go to clearing up inconsistencies and we agree that they should
be cleared up.
Perhaps the underlying issue is rates. Could it be that the freight

forwarders wish to take advantage of certain piggyback arrange-
ments available only to motor common carriers ? If this is the real
reason for this legislation then the proper formum is the ICC, not the
Congress of the United States.
Possibly their desire is to be able to purchase motor carriers in order

to offer better service in metropolitan areas. But this could not be
the compelling reason because, as Mr. Morrow stated a few minutes
ago, they already have the right to operate their own trucks in
terminal areas under part II of the Interstate Commerce Act. If it
is their purpose to gain control of carriers for some other purpose,
then let them come forward and tell what the real reasons are.
I might add, Mr. Chairman, right here, Mr. Morrow stated that

the principal desire of the freight forwarders was for improved serv-
ice. He stated that they would like to be able to go outside the
terminal areas where they may already operate their trucks. He
said they would like to be able to go 250 or 300 miles and that they
had had difficulty in obtaining reasonable service at reasonable rates
in this area. I might suggest to the committee that if this is their
desire, the bill goes fax beyond it. The bill would allow them to
purchase transcontinental railroad lines, motor lines, water carriers,
or what have you.
If it is only their desire to go 250 or 300 miles, then I suggest to the

committee that perhaps they bring in a bill tailored to those dimen-
sions, and we will be glad to take a look at it.
I might also say that Mr. Morrow spoke of not being able to get

service at reasonable rates. We think Mr. Morrow has a very good
point. He probably cannot get service at what he considers to be
reasonable rats, but they are rates available and they are rates which
the motor carrier industry certainly feels to be reasonable. We feel
that the passage of the bill would allow freight forwarders to put
on their own trucks or to purchase their own motor carriers and make
their own rates in that area.

Continuing with the testimony at the top of page 5, regardless of
what the statute may say, a freight forwarder, in his relationship to
a motor carrier is a motor carrier just as Mr. Morrow stated a few
moments ago. While he may by law be a common carrier in some
other respects, he nevertheless stands as a shipper when he comes to
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a motor carrier to move consolidated shipments over the line of the
motor carrier from point A to point B. The Interstate Commerce
Act's philosophy is based upon a separation of shipper and carrier.
The carrier must hold himself out to serve all shippers. The shipper,
on the other hand, has available all common carriers who may serve
his needs. There is no connection between shipper and carrier, and
proper regulation of interstate commerce requires, and indeed de-
mands, this separation.
We see no ultimate good which is to come from allowing, even

with ICC approval, a shipper, in this instance a freight forwarder,
to control a motor carrier. We agree with the Department of Justice
that it is better public policy—
to insure that freight forwarders would commit shipments which they control
to carriers on the competitive basis of rates and service rather than on the
basis of corporate ties or control relationships.

We can illustrate this very simply: If a forwarder gains control of,
let us say, a motor carrier operating between New York and Chicago,
the forwarder will be able to drive down the rates of all motor car-
riers of freight forwarder traffic between those two points by the simple
device of lowering the rates on its own subsidiary carrier.
Mention was made a moment ago, Mr. Chairman, of the section 404

(c) which prohibits discriminations or prejudices and preferences in
behalf of a forwarder by its own carrier. I might say that this is
prohibited under the law today. A carrier may not discriminate in
the use of a forwarder, et cetera. We do not think that this would
not be changed under the bill. We see no necessity for the enactment
of it, however.
It may well be argued then that if a forwarder can whipsaw car-

riers in this manner, cannot carriers also use the same devices when
they own forwarders under the law today? Probably the answer to
this is "yes" and that is why the trucking industry has long favored
total separation of all modes.
In summary, the trucking industry feels that S. 3509 is far more

than a technical amendment to clear up inconsistent provisions of the
law relating to the control of freight forwarders. It is a proposal to
radically reverse a major congressional policy in the transportation
field which has brought progress, competition, and continually bet-
ter service to the shippers of this country.
Further, the possibilities of discriminations and improper prac-

tices would be vastly increased. It seems inevitable that passage of
S. 3509 would lead only to a deterioration of the motor carrier in-
dustry.
We strongly urge that S. 3509 not be enacted. Instead we urge that

you further strengthen the traditional policy by flatly prohibiting
future acquisitions of all modes by other modes. We believe that such
a policy will bring us to an ever-increasing sound transportation sys-
tem.

Senator SCOTT. Thank you, Mr. Fort.
Is your basic objection a feeling that if forwarders are permitted

to buy motor carriers, then the railroads acting through the forwarders
may acquire motor carriers in circumvention of the act?
Mr. FORT. No, sir, I did not mention that particular aspect in the

testimony here. I did mention it in the House testimony. It is some
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which we are apprehensive about. We think, as Mr. Morrow pointed
out in his testimony, that the existence of section 5 of the restrictions
and safeguards in section 5 would, in all probability, prevent any rail-
road from purchasing a motor carrier through a freight forwarder.
We are apprehensive about it, yes.
Senator SCOTT. But you are not contending that this bill changes

section 5(2) (b) of the act, are you?
Mr. FORT. Not at all, sir. It makes no change in that at all.
Senator Scow. That section in the act applies not only to railroads

but any person controlled by or affiliated with the railroads, as I under-
stand it.
Mr. FORT. That is correct.
Senator SCOTT. If a forwarder that was controlled by a railroad

sought to buy a motor carrier, if this bill passed, then the Commission
would act under section 5(2) (b) about the way it would act today.
There would be no change in that.
Mr. FORT. That would be correct, yes, sir.
Senator SCOTT. Counsel, do you have any questions?
Mr. GRINSTEIN. Mr. Fort, on page 5 of your statement, you illus-

trate in a hypothetical case how 'a forwarder might have an advantage
if he controlled a motor carrier. Is this type of example primarily the
thing that the motor carrier industry is troubled about? In other
words, the use of a motor carrier as a fighting ship in order to drive
down rates and give the forwarder a preferred position?
Mr. FORT. In specifics, yes. The general tenor of the legislation

we are concerned about as to specific application of it, I believe that
probably is our greatest fear. The breaking down of the present safe-
guards against common ownership of the various modes is another
considerable fear. It is freight forwarders this year; next year it may
be railroads; next year it may be airlines, et cetera.
Mr. GRINSTEIN. Since motor carriers presently can own or control

freight forwarders
' 

have the motor carriers operated those freight
forwarders in such a way as would put them at an advantage over
other freight forwarders?
Mr. FORT. As Mr. Morrow said a moment ago, and I will agree with

him
' 
I know of no instances or of any charges which have been made

that motor carriers have operated improperly through the device of
their own controlled freight forwarders.

Senator SCOTT. Do you have any. further comments, Mr. Fort?
Mr. FORT. Not at this time, sir.
Senator SCOTT. Would you care to make any comment on the At-

torney General's letters of the 16th and 27th? That is, would you care
to submit any comments in writing on that?
Mr. FORT. Perhaps so, sir. I have not seen the second letter to

which the chairman referred.
Senator Scow. Well, I think that is all, then. Thank you, Mr. Fort.
Mr. FORT. Thank you, sir.
(Mr. Fort subsequently submitted the following letter for the

record:)
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AMERICAN TRUCKING ASSOCIATIONS, INC.,
Washington, D.C., September 14, 1962.

Hon. WARREN G. MAGNUSON,
Chairmami, Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: During the hearing before your committee on S. 3509,

Senator Scott, who was presiding, offered to the American Trucking Associa-
tions, Inc., an opportunity to comment upon a letter which had been filed by the
Department of Justice on S. 3509. This letter is in response to that offer.
The Justice Department opposes enactment of S. 3509 as does the trucking

industry. We are particularly impressed by the language in the Department of
Justice letter in which they state that it is better for freight forwarders to
commit shipments "on the competitive bases of rates and service rather than on
the basis of corporate ties or control relationships." As we stated in our testi-
mony on this bill, the entire philosophy of the Interstate Commerce Act is, and
has been, a separation of carrier and shipper.
We feel that the Justice Department letter speaks for itself and we would

simply add that we are in agreement with the Department that enactment of
S. 3509 would not be in the public interest.

Respectfully submitted.
JAMES F. FORT,

Counsel, Public Affairs.

Senator SCOTT. Mr. Charles A. Washer.
Mr. Washer, I see that you are counsel for the transportation divi-

sion of the American Retail Federation. Is that right?

STATEMENT OF CHARLES A. WASHER, COUNSEL, TRANSPORTATION
DIVISION, AMERICAN RETAIL FEDERATION

Mr. WASHER. Yes, sir.
Senator SCOTT. And you have a written statement?
Mr. WASHER. Yes, I do.
Senator SCOTT. Would you care to read that statement, or if you

wish, simply to comment it is entirely up to you, sir.
Mr. WASHER. If it is all right with the chairman, I would prefer

to read it. I think there is one place in which I would wish to make
a comment.

Senator Scow. You just go right ahead any way you wish.
Mr. WASHER. I will skip the introductory paragraph.
The Transportation Committee has adopted -policies which include

specific opposition to the ownership or control -ay freight forwarders
of underlying modes of transportation and, for this reason, opposes
the provisions of S. 3509. Objection was previously expressed to your
committee in April 1956 in the consideration of 8. 3367 by the 84th
Congress. In fact your committee considered and rejected a similar
proposal in S. 2189 during the 86th Congress, to ivhich reference
should be made.
The Interstate Commerce Commission recommended against the

adoption of S. 3367 as contrary to the public interest on April 6, 1956.
That was the 84th Congress, 2d session, April 9, 10, 1956, and I make
a reference to the citation stating:
To permit forwarders to acquire control of carriers subject to the act would,

in our opinion, open the way to opportunities for discrimination not only with
respect to rates and charges, but also in respect of practices which would be
difficult to control.

It is rather difficult to comprehend why the current Commission
now takes the opposite view and recommends this bill as a "clarifica-
tion" measure with no explanation as to the reasons for the changed
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view or the dissolution of opportunities for discriminatory practices.
In 1956 it was the Commission view that section 409 of the Inter-
state Commerce Act should be amended in several ways because of
defects which permitted violations of contracts between forwarders
and motor carriers with impunity. And I refer to the 69th annual
report.
Adoption of S. 3509 would permit forwarder control of a motor

carrier through which the forwarder could contract for services at
compensation not controlled by the Commission. The rates charged

public by both the forwarder and the motor carrier are otherwise
subject to regulation by the Commission, but in this case the forwarder,
in his relationship with the motor carrier as a shipper, would be per-
mitted to enter into a contract with a controlled company on terms
not subject to any regulatory control. No change should be made in
section 411 without corresponding changes in section 409 recommended
by the Commission for so many years.
I might at this point add that Mr. Morrow emphasizes that amended

section 404(c) is apparently designed to control in that no motor
carrier would be allowed to exercise or show any preferential treat-
ment to any forwarder. But I am not certain that this would prevent
this under section 409 because of the absence of any strict control by
the Commission in 409 contracts.
The Freight Forwarder Institute has stated that the provisions of

this bill would make the ICC responsible to apply the rules equally to
all carriers. This would not be possible because the resulting rules
would be different under section 5. The Commission must approve the
control of a motor carrier by a freight forwarder if it is consistent
with the public interest. However, a railroad, in order to control
a motor earlier, must establish that the proposed transaction is con-
sistent with the public interest and will enable the carrier to use the
motor service to public advantage and will not unduly restrain
competition.

Further, a freight forwarder, under S. 3509, could control a
water carrier if consistent with the public interest but the efforts of a
railroad for similar control under the present section 5(16) must show
in addition the advantage to the convenience and commerce of the
people and that it will not exclude, prevent, or reduce competition.
Thus, in contradiction to according freight forwarders equal treat-
ment, S. 3509 would be giving them greater latitude in control than
other carriers, and I should say "other carriers" refers to railroads.

Inequity for the freight forwarder under the law is certainly inade-
quate justification for the enactment of S. 3509. First, there is no
inequality of treatment unless the forwarder is considered in the same
light as the basic common carrier and equal in his relationship to rail,
motor, or water carriers. This concept has consistently been rejected
by the shippers, the Commission, and the courts. Secondly, as pointed
out heretofore, there is no uniformity or equality in the provisions
for control of and by the basic common cariers subject to regulation
under part I, II, or III of the Interstate Commerce Act, or for that
matter, as to air carriers. The various sections dealing with control
vary in the required tests from simply in the public interest, through
the different effects on competition, to absolute prohibitions. Thus,
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far from placing part IV freight forwarders on_an equal basis with
part I, II, or III carriers, the provisions of S. 3509 would add a further
complication to the already complex statutory limitations pertaining
to control of various modes of transportation.

Analysis of the National transportation policy for your committee
was conducted pursuant to Senate Resolution 29. This is the so-called
Doyle report, and I would like to make reference here to pages 138 to
144 which deals with interagency ownership.
In support, the Commission has cited one example of a troublesome

case involving the control of motor carrier by a joint motor carrier-
forwarder organization. And I give the citation again. Upon the
adoption of S. 3509 consider the confusion which might result if a
forwarder controlled by a railroad sought to control a motor carrier.
I think my next sentence is wrong in view of what Mr. Morrow

stated. In other words, if a forwarder acquired a motor carrier and
later a railroad attempted to do that, it would not change the present
requirement. But it would result in an inequity as compared to one
forwarder as distinguished from the joint forwarder-motor operation.
And judging either of those two, the Commission would use a different
test if a railroad attempted to acquire ownership.
Throughout the previous hearings on comparable bills, there is a

conspicuous lack of any testimony as to what specific use would be
made of the provisions upon enactment. The justification has largely
been premised on the academic question of equitable treatment. It
would be perhaps more understandable if more specific information
were given your committee as to the probable economic results which
would ensue and which are now prohibited by the existing statutes.
Senator Smathers inquired as to whether there would be any eco-
nomic unfairness or disadvantage to any company if comparable bill
S. 3367 were not passed, and the answer was none only that it is
unfair and discriminatory to permit motor carriers t buy forwarders
and not the reverse. And I give a citation for that. Thus the pro-
visions of S. 3509 cannot be judged on the practical effect, only on a
theory of equity.

Further, if equality of treatment is the desirable objective perhaps
consideration should be given to a prohibition of control of one mode
of transportation by another whether it be land, sea, air or, as the
adjunct of all, the freight forwarder. Conversely, equality of treat-
ment could be accorded by permitting any to control another upon
an approval by the Commission that it is shown to be in the public
interest. Equality will not result from S. 3509.
, For the above reasons, the American Retail Federation urges your
committee to reject S. 3509. In view of the controversial nature of
the proposal, as evidenced in hearings on past bills, it should not be
considered alone but only in connection with all other control provi-
sions of various enactments. To do otherwise would be confusion
worse confounded and, as well, add an opportunity for uncontrollable
discrimination.
Thank you for the opportunity of presenting these views to you.
Senator Scow. Thank you very much, Mr. Washer.
Now, the freight forwarders, as I understand it, do not own or

operate over-the-road equipment as a rule do they?
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Mr. WASHER. No, the only equipment they own and operate is within
the commercial zone.

Senator SCOTT. What I am trying to get at is : Are you opposing
applying the same common ownership rules to freight forwarders as
already applied to other carriers? You are against that?
Mr. WASHER. No. Actually, we have found from our standpoint

there has been no particular confusion as to the act as it now reads.
Senator Scow. As presently applied, the railroads now own the

express companies, I think. So far, forwarders are owned by rail-
roads and some by motor carriers and some by water carriers. Do you
see any fundamental difference between an express company and a
freight forwarder? Both of them have, in my mind, similar charac-
teristics to perform the physical movement of goods.
Mr. WASHER. Well, in actual rates and practices, there are a num-

ber of differences, but I suppose fundamentally they are comparable.
Senator Scow. I was getting to whether or not the express com-

pany owning these motor line carriers has had the effect of materially
lessening competition or has there has been any change in competi-
tion? I am getting at the question of service to the public. Has the
public service suffered from the ownership by express lines of short-
line motor carriers?
Mr. WASHER. Well, I do not know that they own short-line motor

carriers. They conduct some of their own operations with motor car-
riers, and I think it is fair to state that as a result, that has improved
their service.
Senator Scorr. Do you have any questions?
Mr. GRINSTEIN. The statement on page 2 is that the forwarded

would be permitted to enter into a contract with the controlled com-
pany on terms not subject to any regulatory control. Section 409(b)
requires any of the contracts to be filed with the Commission and ap-
proved. I am wondering, is this the contract you were referring to?
Mr. WASHER. Yes, that is right, but those are filed with the Com-

mission. The Commission does not approve those. Those are not
published rates. The Commission, as I referred you to in their 69th
annual report, suggested that that be changed because they have no
effective control over those rates.
Mr. GRINSTEIN. They have no effective control over the contrac-

tual rates between a forwarder and a motor carrier?
Mr. WASHER. Right. The Commission merely publishes the rules

and regulations under which those contracts shall be filed.
Senator Scow. I think that is all, then Mr. Washer. Thank you.
(Subsequent to the hearing, Mr. Washer submitted the following

letter for the record:)
AMERICAN RETAIL FEDERATION,
Washington, D.C., August 31,1962.

Re S. 3509 (freight forwarder control bill).
Hon. WARREN G. MAGNUSON,
Chairman, Interstate and Foreign Commerce Committee,
U.S. Senate, Washington, D.C.
DEAR SENATOR MAGNUSON : During the course of the hearings on the above bill

on August 27, 1962, some questions were directed to me by staff counsel as to the
basis for my statement that the compensation in contracts executed between
motor carriers and freight forwarders under authority of section 409 of the
Interstate Commerce Act is "not controlled by the Commission" and "not sub-
ject to any regulatory control." The point is an important one since it is the
premise on which we believe that changes in section 411, as provided by S. 3509,
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without a simultaneous change in section 409, would permit uncontrollable dis-
criminations. For this reason, I would like to clarify the hearing record on
this issue.

Following adoption of the existing section 409 on December 20, 1950 (64 Stat.
1114), the Commission prescribed rules and regulations for the filing of such
contracts. Thereafter, on May 7, 1952, the Commission, upon its own initiative,
ordered an investigation Under section 409 concerning the reasonableness and
lawfulness otherwise of the rates and charges, and rules, regulations, and
practices affecting the rates and charges, of a number of such contracts on file
in docket No. MC—C-1394. Freight forwarders in a motion to vacate this
order, in other pleadings, and at a prehearing conference held May 21, 1953,
maintained, inter alia, that such contracts must be considered individually; only
as to justness or reasonableness as between the parties to the contract (or
other freight forwarders) ; and not upon a basis of comparison with any other
rates or charges. The freight forwarders and motor carriers party to the con-
tracts declined to voluntarily go forward with evidence or testimony in their
capacity as respondents. As a result of the prehearing conference, the
scheduled Commission hearing was canceled.
To my knowledge, this is the only attempt made by the Commission to test its

authority to regulate or control the levels and terms of compensation contained
in contracts filed under section 409 during the 12 years of its existence. Since
no report was issued in this proceeding (the investigation having later been
ordered discontinued on March 18, 1957), the power of the Commission may
be considered to be undetermined. However, in the absence of any public in-
formation as to communications or deliberations within the Commission, it seems
significant that subsequently a major legislative change in section 409 was sug-
gested by the ICC.
In the 69th annual report of the Commission for the year 1955, legislative

recommendation No. 30 (pp. 137, 138) urged that the burden of proof be placed
on the parties to such contracts when called into question; that compensation
lower than motor tariff rates be in all cases not to exceed 450 miles; and that
penalty provisions be added. These recommendations were carried forward in
the 70th and 71st annual reports for the years 1956 and 1957. In 1958 they

dropped, apparently under the general limitation of recommendations con-
sidered advisable because of the new Transportation Act of 1958. The Com-
mission explanation was that in attempting to subject such contracts to investi-
gation, experience "disclosed some major defects in the law, the most important
of which is the failure to place the burden of proof on the makers thereof * *
The penalty provisions were to prevent violations of the contracts with impunity
"since there appears to be some question as to whether the enforcement provi-
sions of parts II and IV of the act cover the situation."

Additionally, on April 23, 1956, in a letter to the chairman of the House com-
mittee on H.R. 9548 (see hearings on "Transport Policy," House of Representa-
tives, Committee on Interstate and Foreign Commerce, pt. I, Apr. 24, 25, 26,
May 2, 3, 4, and 8, 1956, pp. 289-291), the Commission, on the similar question
of contract rates between freight forwarders and railroads, recommended com-
parable safeguards "* * * since it is doubtful whether provisions of section 404(c)
of the act, relating to prohibitions against undue preference or advantage by
any common carrier subject to part I, II, or III of the act to any freight for-
warder would apply to the terms, conditions, or compensation set forth in
contracts * * *."
For the above reasons, the inescapable conclusion is that the Commission, in

making a solitary effort to regulate section 409 contract compensation, found
the existing statutory provisions inadequate to exercise the power of control
granted by section 409(b), because of the first proviso of section 409(a) basing
the test of reasonableness only as between the contract participants or other
forwarders, therefore requiring legislative amendment. This inadequacy of
regulatory control as to contract terms between freight forwarders and motor
carriers would permit otherwise discriminatory practices in the event two such
carriers were under the common ownership permissible by the terms of S. 3509
and, as indicated in the statement to your committee, is a major factor in our
objection to the bill.

Sincerely,
CHARLES A. WASHER,

Counsel, Transportation Division.
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Mr. James K. Knudson.
Mr. Knudson, I believe you are appearing for the American Wa-

terways Operators, Inc.

STATEMENT OF JAMES K. KNUDSON, AMERICAN WATERWAYS
OPERATORS, INC.

Mr. KNUDSON. Yes, Your Honor, I am. And I have no prepare('
statement. I am here to plead a technical point and to make one gen-
eral point. I shall try to be brief, and I would like the privilege of
addressing myself with some notes to the committee, if I may.
Senator SCOTT. Yes; you go right ahead, Mr. Knudson. I am sorry

we have been so long, but I believe you noticed that there was some
delay in the previous hearing on another bill.
Mr. KNUDSON. It has been my privilege to listen, I got great en-

lightenment from listening to the proposals, Mr. Chairman.
American Waterways Operators, for which I appear, is a nation-

wide voluntary and nonprofit educational trade association represent-
ing about 181 shallow draft water carriers who provide transportation
services in the operation of barges, towboats, tugboats, and self-pro-
pelled freighting vessels over about 25,000 miles of commercially navi-
gable inland waterways, including rivers, canals, intercoastal water-
ways, bays, harbors, and sounds of the United States. Most of these
water carriers are family organizations that have grown, some of
them, into sizable adjuncts of the transportation community.

Traditionally, these water carriers as a community have opposed
common ownership, venturing the suggestion that is in their own in-
terest to do so. And by "common ownership" I mean one type of trans-
portation facility owning or controlling other types of transportation
facilities. -

Now, Mr. Fort of ATA has made a persuasive statement. I am not
going to go into everything that he has said. The major points that
he made with respect to common ownership are endorsed by the group
for which I speak, the American Waterways Operators, Inc. That
will suffice as to our general appearance.
Now, your honor, if I may, I would like to take a little issue re-

spectively with Chairman Murphy and with my distinguished col-

league, 
Giles Morrow, on the possible interpretation of section 5 of

the act to the extent that it embraces the 1912 act known as the Panama
Canal Act. I have before me the Interstate Commerce Act with other
acts that are related revised to October 1, 1958. And I note, and I ask
you specifically to note, in considering this legislation that section 5,
has basically two major parts—that up to subsection 12 which deals
with the Commission's authority given to them by Congress to ap-
prove mergers, consolidations, acquisitions of one carrier by another,.
and so forth; And then subsection 13, which reads as follows, and
I should like to read this—it is very short—into the record.
As used in paragraphs (2) to (12), inclusive, the term "carrier" means a

carrier by railroad and an express company and a sleeping car company, sub-
ject to this part; and a motor carrier subject to part II; and a water carrier
subject to part III.
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Now, it is to be noted that in that paragraph, all types of carriers
subject to the jurisdiction of the Interstate Commerce Commission
are specifically mentioned. However, in the next subsection, subsec-
tion 14, it states as follows:
Notwithstanding the provisions of paragraph (2), from and after the first

day of July 1914, it shall be unlawful for any carrier, as defined in section 1(3)—

and so forth.
And if you turn back to section 1(3), it does specifically enumerate

in that section railroads, sleeping car companies, express companies,
et cetera.
Now, what my interests are fearful of, Your Honor, is that if by

any chance a railroad were to acquire a freight forwarder under the
provisions of this pending act, should it be enacted, that railroad
could if it chose to do so use the freight forwarder as a means of
acquiring a water carrier without conforming fully to the provisions
of law as they are set forth in subparagraphs (14) (15), and (16)
of section 5. I understand full well the point that Mr. Morrow made
that there is language that would indicate the opposite, but you must
understand, if you will, sir, that in making legislation, you also make
legislative history.
The legislative history that lies behind subsections (14), (15), and

(16), was made way back in 1912 when there was no such thing as a
freight forwarder. They were implemented in 1940, and the 1940
act was before freight forwarders were put under regulation. And
it would be our fear that some lawyer, and Mr. Morrow has referred
to us as "clever lawyers," might take advantage of this legislative
history in some journal review of the act if this present bill is en-
acted and that some court may hold that a water carrier—can or
cannot may be ambiguous—be acquired by a freight forwarder owned
by a railroad. We think this is of suffiicent importance that it warrants
your honorable attention and that you should make an attempt to
clear it up if this act passes either by a statement of legislative his-
tory in the committee report or by some slight change in the law
itself.
That, Your Honor, makes up my statement. The technical point,

I made, the general point I have made, and I appreciate the time that
you have given me for doing so.
Senator SCOTT. Mr. Knudson, we would be glad to have you pre-

pare any suggestion you have in mind. Of course, it is possible—
I am only one member of the committee here—the question you raised
could be taken care of by putting appropriate language into the com-
mittee report should the committee see fit to report the bill favorably.
I think the committee has no position on it, either one way or the
other, and that might cover the problem.
The section you were reading from seems to be fairly clear to me

in restricting a common carrier, otherwise referred to as a railroad,
from having any right to own, lease, or operate a water carrier. And
then the phrase, "Directly, indirectly, through any holding company,
or by stockholders or directors in common, or in any other manner."
Is that not broad enough to exclude the situation here, or is it your
fear by phrasing an act like this, it might be held by implication to
have superseded the original language because it is a later act?
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Mr. KNUDSON. Would the chairman kindly tell me to which part

of section 5 you are referring? I think I can more intelligently
answer your question.
Senator Scow. Section 5, subsection (14).
Mr. KNUDSON. Yes.
Well, Your Honor, subsections (15) and (16), particularly sub-

section (16), has entirely different standards to apply relating to the
water route that is traveled by the carrier and so forth. And when
the Commission invokes section (16), it has no necessary relationship
to the first 12 subsections of section 5.
As a matter of fact, the Commission recently decided a case in which

two railroads attempted to acquire a water carrier—I refer to ICC
finance docket No. 20940, John I. Hay case, and the Commission
turned that proposed acquisition down under the standards of the
Panama Canal Act in sections 15 and 16.
Now, we think it ought to be made abundantly clear by legislative

history if not specifically that if a railroad acquires a freight for-
warder, it should, the freight forwarder should, be under the same
legislative prohibitions or legislative directives in acquiring a water
carrier that a railroad should be.
Senator Scorr. Well, I appreciate that. I am sure the committee

will, and if you wish to suggest language—
Mr. KNUDSON. Thank you, sir.
Senator Scow (continuing). It could be made part of this hearing

and included in the record.
Mr. KNUDSON. We will take that under advisement.
Senator Scorr. Thank you very much, Mr. Knudson.
Counsel would like to recall Mr. Morrow for a question.
Mr. GRINSTEIN. Mr. Morrow, in the testimony of Mr. Washer, he

indicated that the Commission did not have adequate control over
contracts between freight forwarders and motor carriers. He also
suggested that amendatory language should be included if the bill
were to be favorably reported, which would take care of this situation.
Would you care to comment on that point?
Mr. MORROW. Yes, Mr. Grinstein. It is true that the Commission

at one time did recommend certain changes in section 409 to give it
better administrative, or what is considered to be better administra-
tive control over contracts. But I believe you have section 409(b)
before you, and I direct attention to the part of it which is significant.
Mr. Washer admitted that these contracts are filed. He implied that
that is as far as it goes.
But the second sentence of section 409(b) reads this way, and I

would like to read it into the record:
Wherever after hearing, upon complaint or upon its own initiative, the Com-

mission is of opinion that any such contractor, or its terms, conditions or com-
pensation is or will be inconsistent with the provisions and standards set forth
in subsection (a) of this section, the Commission shall by order prescribe the
terms, conditions, and compensation of such contracts which are consistent
therewith.

Now, this certainly gives the Commission control over these con-
tracts, their terms or conditions and their compensation, gives it au-
thority to investigate them upon its own motion or upon complaint
of any person. In the 12 years that this section has been in effect,
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there have been no formal complaints to my knowledge. There was
one brief investigation in which the respondents were forwarders
and motor carriers. They came before the Commission and said,
"We, the parties to these contracts, are satisfied that the terms and
conditions and compensation are just and reasonable," and that ended
the matter.
So that I think his point is not well taken. The Commission does

have control.
Mr. GRINSTEIN. Would the Freight Forwarders Institute have any

objection if language were included in 409(a) where it says:

The parties thereto to establish just, reasonable, and equitable terms, conditions,
and compensation which shall not unduly prefer or prejudice any of such par-
ticipants or any other freight forwarder—

would there be any objection to including there "any other motor
carrier?"
Mr. MORROW. Well, yes. This section has a long and very com-

plete legislative history. It superseded a section which authorized
joint rates and divisions between forwarders and motor carriers under
the standards applicable to divisions between any other type of car-
rier. The objection was that the forwarder as an indirect carrier
did not make a division with a motor carrier in the traditional sense
of a division of revenue; that it was more in the nature of compen-
sation. But the legislative history of section 409 is amply clear that
it was to regulate these arrangements in all respects as though they
were divisions, simply calling them contracts.
Now, if you have a division between two motor carriers, that simply

divides up the revenue which they get for a joint haul. It would be
nonsensical to say that the amount which motor carrier A gets may
not prejudice some railroad or some water carrier or some forwarder
or somebody else. It must not prejudice any other motor carrier
which wants to make divisions with that same motor carrier for a
joint haul.
But you see, this section cannot be read as a rate section. It is,

in effect, a division section. Divisions have been in effect since long
before motor carriers were regulated. And from 1942 to 1950, they
were authorized by statute and this change was made simply to cover
some technical objections that the arrangements were not in the stand-
ard or long-accepted sense divisions. But this is a division section.
It goes on and provides in 409(b) that the Commission has control
over these divisions, but the prejudice that they might set up—cer-
tainly they cannot prejudice some other motor carrier or railroad or
water carrier or someone else.

Senator Scour. Thank you very much.
Mr. MORROW. Thank you, Mr. Chairman.
Senator Scorr. This hearing is recessed, subject to the call of the

Chair. Thank you.
(Whereupon, at 4:27 p.m., the hearing was recessed, subject to the

call of the Chair.)
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(The following agency comments were received:)
THE SECRETARY OF COMMERCE,
Washington, D.C., August 30, 1962.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR Mn. CHAIRMAN: This is in further reply to your request for the views of

this Department with respect to S. 3509, a bill to clarify certain provisions of
part IV of the Interstate Commerce Act and to place transactions involving
unifications or acquisitions of control of freight forwarders under the provisions
of section 5 of the act.

Section 5 presently contains the provisions of the statutes governing com-
binations and consolidations of common carriers subject to parts I, II, and III
of the Interstate Commerce Act. Provisions applicable to the relationships be-
tween freight forwarders and other classes of common carriers are presently
contained in part IV of the act. S. 3509 would amend section 5 of the act to
embrace freight forwarders and thereby provide that future transactions in-
volving consolidation or acquisition of control of all types of common carriers
would be considered under the same provisions of the act.

S. 3509 would also provide for the deletion of section 411(a) which prohibits
freight forwarders from acquiring control of other classes of common carriers
and section 411(g) which permits common carriers now subject to parts I, II,
and III of the act to acquire control of freight forwarders. The redesignated
section •411 (b) would be amended to provide that after 6 months from the en-
actment of this provision it shall be unlawful for any person affiliated with any
carrier subject to part I, II, and III within the meaning of section 5(6) of part
I to hold the position of officer or director in any freight forwarder or hold any
stock in a freight forwarder unless the Commission has found that neither public
nor private interests will be adversely affected, and has authorized the person to
hold the office or directorship or hold the stock.
From an administrative and regulatory standpoint, advantages would accrue

from the placement of all provisions covering consolidations and mergers under
section 5 of part I of the act and also from the proposed clarifying language. We
note, however, that the bill (sec. 1 (3) ) might possibly be construed to exempt
from regulation by the Commission, and from attack under the antitrust laws,
transactions, or control or management in a common interest lawfully entered
into before the effective date of the bill. We believe that such is not the intention
of the section and we recommend that the bill be modified to make clear that such
prior arrangements are not being given blanket sanction. If so modified, we
would not object to enactment of S. 3509.
Due to the urgency of this matter, we have been unable to secure the advice of

the Bureau of the Budget as to the relationshiri of this matter to the program
of the President.

Sincerely yours,
( S) EDWARD Gu DEMAN

(For Luther H. Hodges, Secretary of Commerce) .

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, August 6, 1962.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate.
DEAR Mn. CHAIRMAN: We refer again to your letter of July 10, 1962, requesting

our comments on S. 3509.
S. 3509, which you introduced at the request of the Interstate Commerce Com-

mission to implement its legislative recommendation No. 5 (75th Annual Report
of the Interstate Commerce Commission, p. 187), proposes to clarify certain pro-
visions of part IV of the Interstate Commerce Act relating to the unification and
control of freight forwarders and to subject such unifications and acquisitions of
control to section 5 of the act.
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This proposal is not one which would affect the functions and operations of our
office. It would seem, however, to be in the public interest to remove existing in-
consistencies and to ease the regulatory burden with regard to ownership and
control of freight forwarders. •We have, therefore, no objection to favorable con-
sideration of S. 3509 by your committee.

Sincerely yours,
JOSEPH CAMPBELL,

Comptroller General of the United States.

INTERSTATE COMMERCE COMMISSION,
Washington, D.C., June 14, 1962.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, WasUngton, D.C.
DEAR CHAIRMAN MAGNUSON : I am submitting herewith for your consideration

40 copies of a draft bill, together with a statement of justification therefor, which
would give effect to legislative recommendation No. 5 in the Commission's 75th
annual report.
Your assistance in having this bill introduced and scheduling a hearing thereon

would be very much appreciated.
Sincerely,

RUPERT L. MURPHY, Chairman.

RECOMMENDATION No. 5

This proposed bill would give effect to Legislative Recommendation No. 5 of
the Interstate Commerce Commission as set forth on page 187 of its 75th annual
report as follows:
"We recommend that those provisions of part IV of the act relating to owner-

ship, control, and operation of freight forwarders in common with carriers of
other modes be revised and clarified, and to this end, that future transactions
involving such relationships be made subject to the provisions of section 5
of part I."

A BILL To clarify certain provisions of part IV of the Interstate Commerce Act and to
place transactions involving unifications or acquisitions of control of freight forwarders
under the provisions of section 5, of the Act

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 5 of the Interstate Commerce
Act, as amended (49 U.S.C., sec. 5), is amended:

(1) by substituting the words "Subject to section 410 of part IV of this
Act, it" for the word "It" at the beginning of subparagraph (a) of paragraph
(2) thereof,
(2) by changing the language following the colon in the first sentence of

paragraph (3) thereof to read: "Section 20(1) to (10), inclusive, of this
part, sections 204(a) (1) and (2) and 220 of part II, section 313 of part III,
and section 412 of part IV, (which relate to reports, accounts, and so forth,
of carriers), and section 20a (2) to (11), inclusive, of this part, and section
214 of part II, (which relate to issues of securities and assumptions of
liability of carriers), including in each case the penalties applicable in
the case of violations of such provisions.",
(3) by adding at the end of paragraph (4) thereof the following new

sentence: "Any such transaction or control or management in a common
interest involving a freight forwarder subject to part IV which was law-
fully accomplished or effectuated prior to the effective date of the amend-
ment of paragraph (13) to embrace freight forwarders within the meaning
of the term "carrier" as used in paragraphs (2) to (12), inclusive, of this
section, or the continuance thereof, shall not be deemed a violation of the
provisions of this paragraph.", and
(4) by changing paragraph (13) thereof to read: "As used in paragarphs

(2) to (12), inclusive, the term 'carrier' means a carrier by railroad, an
express company, and a sleeping-ear company subject to this part; a motor
carrier subject to part II; a water carrier subject to part III; and a freight
forwarder subject to part IV."
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SEC. 2. Subsection (c) of section 404 of the Interstate Commerce Act, as
amended (49 U.S.C., sec. 1004 (c) ), is amended to read as follows: "It shall be
unlawful for any common carrier subject to part I, II, or III of this Act to make,
give, or cause any undue or unreasonable preference or advantage to any freight
forwarder, whether or not such freight forwarder controls, is controlled by,
or is under common control with such carrier, in any respect whatsoever; or
to subject any freight forwarder, whether or not such freight forwarder con-
trols, is controlled by, or is under common control with such carrier, to any
undue or unreasonable prejudice or disadvantage in any respect whatsoever.".

SEC. 3. Section 410 of the Interstate Commerce Act, as amended (49 U.S.C.,
sec. 1010), is amended:

(1) by changing the semicolon in the second sentence of subsection (c)
thereof to a period and by striking the rest of the sentence,
(2) by substituting the words "Except as provided in section 5 of this

Act, any" for the word "Any" at the beginning of subsection (g) thereof,
and
(3) by changing subsection (h) thereof to read: "No person holding a

permit issued under this part shall be authorized to engage in any direct
railroad, water, or motorcarrier operations subject to parts I, II, and III
of this Act, except motor-vehicle operations in transportation which, pur-
suant to the provisions of section 202(c) (1) of this Act, is to be regulated as
service subject to this part."

SEC. 4. Section 411 of the Interstate Commerce Act, as amended (49 U.S.C.,
sec. 1011) , is amended:

(1) by deleting subsections (a) and (g) thereof,
(2) by redesignating subsection (c) thereof as subsection (b) and by

changing the subsection as redesignated to read: "After the expiration of
six months from the date of enactment of this amendatory paragraph, it
shall be unlawful for any person affiliated with any carrier subject to part
I, II, or III, within the meaning of section 5(6) of part I, to hold the posi-
tion of officer or director in any freight forwarder subject to this part, or
hold any stock in such a freight forwarder, unless, upon due showing, in
form and manner prescribed by the Commission, it shall have been author-
ized by order of the Commission finding that neither public nor private
interests will be adversely affected thereby; Provided however, that if the
position or stock was or could have been lawfully held on the date of
enactment, such holding may continue pending determination of an applica-
tion for such order filed by or in behalf of such person prior to the expiration
of such period.", and
(3) by redesignating subsections (b), (d), (e), and (f) thereof as

subsections (a), (c), (d), and (e), respectively, and by substituting the
words "provisions of subsection (a) or (b)" for the words "provisions of
subsection (a), (b), or (c)" wherever they appear in redesignated sub-
sections (c) and (d).

JUSTIFICATION

The present provisions of part IV of the Interstate Commerce Act concerning
ownership, control, and operation of freight forwarders are extremely con-
fusing and, in some instances, apparently conflicting. The attached draft bill
would clarify this situation by making freight forwarders subject to the pro-
visions of section 5 of the act.

Section 411 (a) of the act prohibits a freight forwarder or any person (de-
fined in sec. 402 as including an individual, firm, and corporation) controlling
a freight forwarder from acquiring control of a carrier subject to parts I, II,
or III of the aet. Expressly excepted from this prohibition is the right of any
carrier subject to parts I, II, or III to acquire control of any other carrier sub-
ject to those parts in accordance with the provisions of section 5 of the act. In
addition, under section 411(g) it is lawful for a common carrier subject to parts
I, II, or III or any person controlling such a common carrier to acquire control
of a freight forwarder.
Taken together these three provisions lead to the following confusing results:

A person who initially gains control of a common carrier can subsequently ac-
quire control of a freight forwarder, but a person cannot first acquire control
of a freight forwarder and then acquire control of a common carrier; a person
who acquires control of a common carrier and a freight forwarder, in that
order, cannot later acquire control of another common carrier, although the
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common carrier controlled by such person can acquire control of another com-
mon carrier.
To add to the confusion section 411(c) precludes any director, officer, or

employee of a common carrier subject to parts I, II, or III from directly or
indirectly owning, controlling, or holding stock in a freight forwarder in his
personal pecuniary interest. This leads to the rather unusual result that under
section 411(g) a person may control both a carrier and a freight forwarder but,
in view of section 411(c), this control must be exercised in some manner as not
to include being an officer, director, or employee of the carrier.
It may, therefore, readily be seen why it is so difficult, if not at times impos-

sible, to reconcile the language in the various sections discussed and give them
meaning. If opportunity to engage in objectionable practices exists, it seems
clear that it is a product of the common control of a carrier and a forwarder
rather than the form whereby such common control is accomplished.
The draft bill would remove uncertainty and confusion about the meaning of

the language in question by amending section 5 so as to place thereunder all
acquisitions of control, mergers, consolidations, or unifications involving freight
forwarders. The number of freight forwarders is so small that the increase in
section 5 proceedings would be insignificant compared to the benefits to be de-
rived from clarification of the law.
Four amendments to section 5 are necessary. Paragraph (13) would be

changed to embrace freight forwarders subject to part IV within the definition
of the word "carrier" as used in paragraphs (2) through (12). Paragraph (3)
would also be modified to make the reporting and accounting provisions of
part IV applicable to a noncarrier person authorized under section 5 to acquire
control of a freight forwarder. A new sentence would be added to paragraph
(4) in order to preserve the legality of existing common control relationships
involving freight forwarders. Finally, paragraph (2) (a) would be amended to
preclude approval, under revised section 5, of a common carrier, subject to
part I, II, or III, holding a permit as a freight forwarder. This is in keeping
with the retention of the present prohibition in section 410(c) of such unifica-
tion of operating rights in a single entity. Otherwise substantial confusion
would result among shippers as to the capacity in which the carrier was serving.
Several changes also are required in part IV in order to make it comport with

amended section 5. The prohibition in section 404 (c) respecting a common car-
rier giving undue preference or advantage to any freight forwarder would be
reworded so as to be applicable to a freight forwarder controlling or under
common control with such carrier as well as to one controlled by it.
As previously noted the proscription in the second sentence of section 410(c)

against issuance of a freight forwarder permit to any common carrier subject
to parts I through III would be retained. However, the language immediately
following, beginning with the words "but no application," would become unneces-
sary as a result of the other amendments, and would therefore be deleted.

Subsection (g) of section 410 would be changed by addition of the following
phrase at the beginning thereof: "Except as provided in section 5 of this act,".
This language would preserve the existing law respecting transfers of freight
forwarder permits in transactions which will not be subject to the provisions of
amended section 5—for example, the transfer of a freight forwarder permit to a
person which is neither a carrier nor a forwarder, and is not affiliated therewith.
Similar provisions are applicable to transfers of motor carrier and water carrier
operating rights in sections 212(b) and 312 of parts II and III, respectively.
In order to complement the prohibition in subsection (c) of section 410 against

a common carrier holding a freight forwarder permit, subsection (h) would be
amended so as to make it clear that a person holding a permit under part IV
could not be authorized to engage in carrier operations under parts I, II, or

Section 411 would be amended by striking subsection (a), whose provisions
have been superseded, and by redesignating subsections (b) and (c) as (a) and
(b), respectively. Redesignated subsection (b) would be revised to empowerthe Commission to approve the holding of stock in a freight forwarder by aperson affiliated with a carrier subject to parts I, II, or III. Subsections (d),(e), and (f) would be redesignated as subsections (c), (d), and (e) respec-tively. Finally, subsection (g) would be deleted as no longer being necessary.The Commission believes that the attached draft bill would accomplish a muchneeded clarification of part IV of the Interstate Commerce Act and recommendsits favorable consideration by the Congress.
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