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NOM INATION  OF JOSE PH  C. SWIDL ER,  OF TEN NES ­
SEE,  TO BE A MEMBER OF TH E FED ERA L POW ER 
COMMISSION

(F or  the Rema ind er of th e Term Expir ing  June  22, 1965 0

TUESD AY , A P R IL  11 , 1961

U.S. Senate,
Committee on I nterstate and Foreign Commerce,

Washington, D.G.
The committee met, pursuant to notice, at 10:10 a.m., in room 5110, 

New Senate Office Building, Hon. John O. Pastore (acting  chairman 
of the committee) presiding.

Senator Pastore. We will now hear the matter of the nomination of 
Joseph  C. Swidler, of Tennessee, to be a member of the Federal Power 
Commission for the remainder of the term expiring June  22, 1965.

This is the vacancy th at resulted June  22, 1960, when the  term of 
William R. Connole, Independent, of Connecticut, expired.

We are particularly pleased this morning to have as our first wit­
ness, the distinguished senior Senator from Tennessee, Senator Estes 
Kefauver. You may now proceed, Senator, in any way you please.

STATEMENT OF HON. ESTES KEFAUVER, A U.S. SENATOR FROM 
THE STATE OF TENNESSEE

Senator Kefauver. Mr. Chairman, Senator  Schoeppel, and mem­
bers of the committee, I believe, Mr. Chairman, you have a note from 
Senator Hil l ?

Senator Pastore. Yes, I thought I  would put it in afte r you spoke, 
Mr. Kefauver, but if you want me to put  in  now, I shall.

Let me say this for the purpose of the record. Senator Hill  is 
presiding at an executive session and cannot be present to endorse 
Mr. Swidler. However, he would be very happy to have the c hair­
man or any members of the committee announce tha t he endorses 
and supports the  nomination of Mr. Swidler.

Senator Kefauver. Mr. Chairman, I am here to very whole­
heartedly recommend the confirmation of Joe Swidler for the position 
for which he has been nominated. I want to say in all earnestness 
tha t I think this is a fine selection. I think  it is one of the best 
appointments t hat  the President, our new President, has made.

I would like to also poin t out tha t Air. Swidler is the  President’s 
personal selection. By that  I  mean tha t Air. Swidler d id not come to 
me or  to any other Senator or have anyone come to us to get letters

1 This is the vacancy th at  resulted June 22, 1960, when the  term of William R. Connole, 
Independent, Connecticut, expired.
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2 NOMINATION OF JOSEPH  C. SWIDLER

writ ten to the  Pres iden t seek ing the  job or ma kin g appli ca tio n fo r 
him. Not th at  I wo uld n't  have  been gla d to have wr itt en  let ter s 
very ear nes tly  recomendin g Mr. Sw idler,  because as I sha ll say  l ater , 
I  hav e hig h reg ard fo r him.  Bu t 1 just di dn 't know th at  he was 
interested, li e  was in pr iva te practic e, so t hat  1 didn 't know t hat  he 
wou ld be wi lling  to be a member of the Fe de ral Powe r Commission .

The Pres ide nt,  his  pol itical an d his  own personal adv isers, made 
th is selection. I am sure  Mr. Sw idler didn ’t even know he was being 
considered.

The firs t I  knew  about it, and I  know the same is tru e of  Se na tor  
Gore , and othe r Sen ato rs, was t hat  M r. Sw idler came to my office and 
said th at  he ha d been offered  the  posi tion . He  didn 't wa nt to say 
an ything  abo ut it, accept it, un til  he had  talked wi th the  Sena tor s 
fro m Tennessee. I, of course, told  him th at  I  would be very ha pp y 
to recommend him,  th at  I though t it was a fine selec tion ; I wou ld be 
glad  to endorse  him  as en thu sia stic ally as I  could .

So th at  is the  way  Mr. Sw idler's  selec tion came around. I hav e— 
I am sure  all of you have read the  b iog rap hy of  Mr. Swidle r. He  is  a 
comp ara tively  young man, but  he has  had  more than  25 years  o f very 
exce llen t experience, which quali fies him very hig hly  and splen did ly 
fo r the p osit ion th at  he has  been nom ina ted  for .

I  do n't  know of many peop le who have be tte r edu cat ional back­
gro und, be tte r expe rience in Governme nt, th at  would make them  s ui t­
able for this  place . 1 don’t know of anyone . He is is hig hly  re spec ted 
by the lawyers , by the  peop le in Tennessee  Val ley,  who have done 
business wi th him. He  is a man who is a very industr iou s worker. 
He is sound in his  opinions and  he defend s them well.

I  have  known Mr.  Sw idler since abo ut 1933. In  public  mat ters  
before  I came to the  Congress in 1939, I have  had  occasion to tak e 
matter s up  wi th the  Tennessee Val ley Autho rit y and  on publi c m at ­
ter s since th at  time I  have  had occasion to tak e them up  with the  
Tennessee  Val ley  Au tho rity. Som time s Mr. Sw idl er wou ld agre e 
wi th the  pos ition th at  we would take, sometimes he wo uld n’t, bu t he 
has  a lways been well founde d in his decis ions and  in  his legal ana lys is 
so that  I  cons ider h im one of th e p ubl ic servants  th at  I  know.

He  has had  25 yea rs th at  makes  h im well qual ified fo r th is posi tion.  
He  is a fine citizen, fam ily  man . He  is reco gnized as a n ou tst an ding  
lawyer.

I wa nt to  sav th is about Mr.  Sw idler,  these th ings : Tha t when he 
was wi th the  'Tennessee Va lley  Autho rit y,  he always  wro te his op in­
ions and  took his  posit ion according  to  th e law,  a cco rding to  the TV A 
Act , and reg ard less of wh eth er he migh t have a diff eren t personal 
opin ion. An d th at  wou ld be the  way  he will serve  on the Federal  
Pow er Commission.

I know, Mr. Ch airma n, it has been said th at  he is intere sted in the  
view poin t of the  consumer, th at  he is consum er min ded . Well I don’t 
know an ything  wro ng with that . A ft er  all, we all have to be in te r­
ested  in the  consumer. The consumer, in my opinion, has in some 
respects  l>een the  forgotten man  aro un d thi s cou ntry fo r some yea rs 
and  m aybe  is  now. If is in  the  int ere st of  the  p roducin g wells, in the  
int ere st of  the uti liti es,  and ele ctr ica l comp anies , transm iss ion  com­
panies,  the distr ibut ion companies, eve rybody  should be intere ste d in 
the  consumer.
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I think tha t is an integral par t of our free competitive enterprise 
and when we get away from our interest in the consumer we have 
lost a very important part of our free enterprise system.

Senator Pastore. I hope my f riend  d idn’t misunderstand me; t ha t 
is whom I am interested in.

Senator Kefauver. I know, I have heard you express that.
I want to make these points about Joe  Swidler. He will administer 

the law as it is written. I know that  by my experience with him and 
that he will administer the law according to the decisions of the courts 
and no personal feeling or philosophy that  he might have will inter ­
fere with him carryin g out his duty in that  way.

I want to say also th at while he is interested in the consumer, as all 
of us should be. the companies should be or  are interested in the con­
sumer, that he would be fai r to the companies and to the consumers 
alike, realizing  that the companies have to make the profit in order 
to get along, and that the consumer should be treated fairly.

Another thing, knowing his great administra tive ability, how hard 
he works, his keen legal mind, I feel that he would do much to ex­
pedite the business of the Federal Power Commission.

We have all been alarmed sometimes about the great backlog of 
cases, some rate cases not decided fo r 5 or 6 years. I know tha t he 
will try to do something about that.

I have received many letters, several letters about Mr. Swidler. I 
would like to have permission to place some of them in the record, 
Mr. Chairman, but one just came to me this morning which, with your 
permission, I would like to read. It  is from Mr. Ray Morton, the 
president of the Memphis Light, Gas & Water Division of the City of 
Memphis. It  is addressed to me [reads] :

Having known Joe  Swidler for  many yea rs dur ing the  period that  he was 
General Counsel of the Tennessee Valley Authority , and dur ing the ent ire  life 
of the Memphis Light, Gas & Wa ter Division  from 1939 to date, and having 
worked with  him very closely since he lef t the Tennessee Valley Authori ty and 
went into private pract ice, I feel quite  sure  tha t the  President made an excellent 
appointment when he nominated him to be Cha irman of the Fede ral Power 
Commission.

We have alwa ys found Joe  to be honest, capable, and clear thinking , and 
a man whose cha rac ter  and integrity are  above reproach.

At the present time, the division has many ma tte rs before the  Federal  Power 
Commission, and I believe th at  we pre tty  well know the manner in which the 
Commission conducts its business,  especial ly as it has  been constitu ted over 
the  past few years.  It  is my firm opinion th at  Joe  Swidler,  with his util ity,  
legal, and organization al experience, will streamline  the hand ling of cases 
which appear before the Fed era l Power  Commission to the  end that  they will 
be decided on the ir mer its jus tly  and expeditiously and there by tend to elimina te 
the  backlogs tha t exist at  the  present time.

I am sorry  that  I cannot be in attenda nce  when he appe ars before the Senate 
Commerce Committee  for confirmation. Any courtesy or help you might  be 
able to give him would be grea tly appreciated.

But there are people from Tennessee, lawyers, and others, who are 
here, who can testify  in person if you desire them to.

Thank you very much.
Senator Pastore. We shall submit for the record, or have inserted 

in the record any letters that you submit in support of this 
nomination.

Any questions of Mr. Kefauver?
Senator Schoeppel. No questions.
Senator Pastore. We are happy to have you here, Mr. Gore.
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STATEM ENT OF HON. ALB ERT  GORE. A U.S. SENATOR FROM THE 
STATE OF TENNESSEE

Senator Gore. Mr. Chairman and gentlemen of the committee, as a 
young man only 3 or 4 years out of law school, but with experience in 
the D epartment of the Interior, Mr. Joe Swidler came to Tennessee as 
an employee of the Tennessee Valley Authority. He began as an at­
torney in the Power Division. He received a promotion to Assistant 
to the  General Counsel, and after some years in tha t capacity he was 
again promoted to Solicitor for the TVA and then succeeded to the 
position of General Counsel for the TVA, where he made an enviable 
record.

I have known Mr. Swidler a long while. I hold him in high per­
sonal esteem.

Upon retirement  from the TVA, he entered the private practice of 
law in Nashville, Tenn., where according to current rumors and re­
ports, he has done rather well.

His selection for this important position had not occurred to me 
until Mr. Swidler came in to my office and said tha t he had been called 
to Washington for discussion in very high places regarding this posi­
tion. I said, “Hoorah.” I endorsed him wholeheartedly. Here is a 
man who has demonstrated fidelity to trust in the positions he has 
held, and in the performance of duty in the position to which he has 
been nominated he will, I  am confident, demonstrate ab ility and s tub­
born determination to follow the course of right, and the public inte r­
est will be paramount in his goals and objectives.

I thank you, Mr. Chairman, and gentlemen of the committee for 
the opportunity of so testifying .

Senator P astore. Thank  you very much, Mr. Gore.
Are there any questions of Mr. Gore ?
I t is always a delight to have you, Mr. Gore. We are very grateful 

for  your contribution.
We have Congressman Loser next.

STATEM ENT OF HON. J.  CARLTON LOSER, A RE PRES EN TA TIVE  IN  
TH E CONGRESS FROM TH E STA TE OF TEN NES SEE

Mr. L oser. Thank you, Mr. Chairman, and gentlemen of the com­
mittee.

I would like to join our very distinguished junior Senator from 
Tennessee in his very fine remarks about Mr. Swidler.

I am a member of the Nashville bar and have been for some 30-odd 
years. I have known Mr. Swidler as a practi tioner at tha t bar for 
some period of time and I would like to say th at it is my considered 
opinion that  he would make a very capable officer or as a member of 
the Federal  Power  Commission. He stands very h igh among the law­
yers with  whom he has been associated for a number of years and it 
would meet with general approbation in my community if Mr. Swidler 
were confirmed by the Senate.

I thank you so much.
Senator  P astore. Thank you very much, Mr. Congressman.
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I would like to ask you a few perfunctory questions. Have you 
any financial interest s that  would be inimical to your responsibilities 
on this Power Commission ?

STATEMENT OF JOSEPH C. SWIDLER, OF TENNESSEE, NOMINEE 
TO BE A MEMBER OF THE FEDERAL POWER COMMISSION

Mr. Swidler. No, sir.
Senator Pastore. I)o you see any conflict of interest  th at you may 

have with the Federal Power Act ?
Mr. Swidler. No, sir.
Senator  Pastore. Are you fami liar with tha t sentence tha t I read 

to the previous witness—1 will read it again, for purposes of this rec­
ord—“Said Commissioners shall not engage in any other business, 
vocation, or employment.” Are you f amil iar with tha t ?

Mr. Swidler. Yes, sir.
Senator P astore. Do you expect to abide by it, sir ?
Mr. Swidler. Yes, sir.
Senator  P astore. Will you submit for our files any financial hold­

ings that  you do have?
Mr. Swidler. Yes, sir.
Senator Pastore. For determina tion of this  committee ?
Mr. Swidler. Yes, sir.
Senator Pastore. Are you familiar  with Senate Resolution 338 

tha t I  re ad :
tha t it is the sense of the Senate tha t individuals appointed to administ rative 
and policymaking positions shall be willing to serve for a period long enough 
to permit them to contribute effectively in thei r assigned task, and tha t it is 
the sense of the Senate, nominees appearing before i ts committee shall indicate 
their  willingness to serve so long as the President so desires.

Are you familiar with tha t ?
Mr. Swidler. I am famil iar from having  heard you read it to the 

previous witness. I assume th at means within the term to which the 
nominee is appointed.

Senator P astore. Tha t is correct.
Mr. Swidler. Yes, sir.
Senator Pastore. We have had instances where they remained only 

for a short while. By the time they got trained  and experienced in 
the job they saw fit to leave their  Federal responsibility. Sometimes 
there may be extenuating circumstances tha t will justi fy that, but 
Congress feels tha t there should be an indication at the time the nomi­
nee appears before our committees tha t he is prepared to serve as 
long as the President would like to have him within the term.

Mr. S widler. Yes, sir.
Senator P astore. You are prepared  to do tha t ?
Mr. Swidler. Yes, sir.
Senator Pastore. We have a biographical sketch here. You are 

fami liar with the sketch ?
Mr. Swidler. Yes, sir.
Senator Pastore. Do you desire to add anything  fur ther  to it?
Mr. Swidler. No. Mr. Chairman.
(The biographical sketch follows:)

69389— 61----- 2
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B io gr aph ic al S k e t c h , J o se ph  C. S wid le r, Nom in at ed  M ar ch  21, 196 1, To  B e 
a Mem be r op  t h e  F edera l P ow er  Co m m is si o n  for t h e  R em ain der  of  t h e  
T erm  E xpirin g  J une 22, 19 65

Mr. Joseph C. Swidler, 54 years of age, i s now a prac ticing atto rney in Nash ­
ville, Tenn., where  he moved in 1958. He was employed by the  Tennessee 
Valley Authority from 1933 unt il 1957 when he entered private practice.

During the las t 12 years of his service for TV A he was  General  Counsel and 
Secretary  of the  Corpora tion. He was active  in the development of the  TVA 
power program and par tic ipa ted  in al l the  major  acquisit ions of uti lity  propert ies. 
He also served as chairman of the board of the TVA re tirement system.

Mr. Swindler is a nativ e of Chicago and attended the  public schools of Chi­
cago, the University of Illinois , the Unive rsity of Flor ida,  and the University  of Chicago. He received his Ph. B. degree from the Unive rsity  of Chicago in 
1929 and his J.D. degree in 1930.

During the  period 1930 to 1933, Mr. Swindler was engaged in private prac tice 
in Chicago and also served as one of the edito rs of Public  Util ities  and Car riers 
Service, a legal service in the uti lity  field. For several months  in 1933 he served 
as Assistant  Solicitor for the  Depa rtment of Interior,  leaving  to enter TVA employment in Knoxville, Tenn. He served on loan to the Department of Ju s­
tice as Counsel, Alien Property  Bureau,  in 1941, and  to the War  Production 
Board  as Counsel, Power  Division, in 1942.

He served in the Navy from  1943 to 1945 on t he staff  of the  Assis tant  Secre tary  
of the Navy.

Mr. Swidler is mar ried  to the former Ger trud e Tyrna  of St. Louis, and  they 
have two children, a daughter 16 years  of age and a son 12 years of age.

Senator  P astore. I th ink we are  prep ared  to recess un til  2 o’clock.
(Ther eup on, at 12:30 p.m., the  commit tee was recessed, to recon­

vene at 2 p.m,, th is  same date.)

AFTE RNOON SESSION

Senator  P astore. Now, we will come back t o Mr . Sw idle r.
Mr. M onro ney ?
Senator  M onroney. Mr.  Swidle r, as you pe rhap s know, Oklahoma, 

along with Texas, is one of the  two  larges t pro ducer s of oil and gas  
in the  Un ite d Sta tes . Th is is one of ou r major  ind ustries  and of 
course one of  our  major  resources.

We recogn ize that  the  Supreme Co urt  ho lding  has  made the in te r­
pretat ion of the  Na tural Gas Act  the law  of  t he  lan d an d un til  Con ­
gres s should change  it, th is is the  law th at  the  Fe de ral Powe r Com­
mission m ust  operate  un der.

My ques tion to you, sir,  keeping in mind the  very str on g recom­
menda tion s of  my very d ear f rie nd , Se na tor  Gore, is ther e an ything  in 
your  expe rience or  your  knowledge  th at  wou ld ren de r an unb iase d 
opinion or an opinion oth er than  one of fai rness  to con sidering the  
cases on na tu ra l gas  th at  come before  you?

Mr. Swidler. No, Se na tor  Mo nron ey. I know of no thing  in  myself  
th at  would make it impossible to decide  each case on its  merits.  1 
have no prec onceptions  or preju dic es in th is  field and  my only effo rt 
wou ld be to follow t he  sta nd ards  of  the Natural  Gas  Act.

Senator  Monroney. An d you wou ld appro ach each case w ith a com­
ple te sense of fairness, completely ope nminded to conside r each case 
on its  me rits  accord ing  to the  law  of the  land and  acc ord ing  to the  
evidence adduced in the  hea rings ?

Mr. Swidler. Yes, sir.
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Se na tor Monroney. You have nev er wr itten  an ything  fo r pu bl i­
catio n th at  ind ica ted  any  preconce ived ideas  or ant agonism s tow ard  
th e na tu ra l gas indu str y or  the  members involved in production or 
di st rib ut ion o f gas, have you ?

Mr . Swidler. Ne ith er fo r pub lication, so fa r as I  am awa re, or 
pr iva tel y.

Se na to r Monroney. So there is no  fee ling  on your  par t th at  would 
rend er  you, as a judg e, sit tin g on these  cases, b iased in any  w ay, s hape, 
or  form ?

Mr. S widler. No t so fa r as I  know.
Se na tor Moroney. I would l ike to talk about pow er late r.
Se na tor  P astore. Se na tor  Schoeppel ?
Se na tor  Schoeppel. I  will  defe r to Senato r Scot t.
Se na tor  P astore. Se na tor  Sc ott  ?
Se na tor  S cott. Mr.  Sw idler,  th e 1933 bound volum e of  the  J ou rn al  

of  Po lit ica l Economy, at page 260, contains a review  th at  you wro te 
cov ering the  publi she d “O pin ion s and Orders of the  Ill ino is Com­
merce Commiss ion, 19 30 -3 1.”

The review begins wi th th is language , and  befo re I  quo te it, I want 
to not e pa rti cu la rly  th at  th is  was made  ma ny years  ago and I was 
going t o ask you w het her  or not  thi s was stil l y ou r views.

Th e s tate ment I rea d is th is :
A pu bl ic  u ti li ty  comm iss ion  may  fu nc tio n on on e of  tw o (li if e re n t th eo ries , or 

on a  co mbina tio n of  th e two . I t  may  con ceive of  it se lf  as  pri m ar ily  a qu as i­
ju d ic ia l body, wh ose fu nc tion  is to  ac t in  th e ro le  of  a  co urt  in th e decis ion of 
pet it io ns  an d co mplaint s, de ciding  cases on th e ba si s of  re co rd s buil t up  by th e 
part ie s li ti g a n t; or  it  may  op er at e on th e th eo ry  th a t it  is an  ag gr es sive  ad m in ­
is tr a ti v e  body  w ith  th e dut y of  in it ia ti ng  proc ee ding s fo r th e redu ct io n of ra te s 
an d th e im prov em en t of  se rv ice whe ne ve r th e fa cts  w arr an t,  an d which  us es  it s 
st aff  o f ex pe rt s in  b ui ld in g up  rec or ds  in s uc h proc eeding s.

Now thi s was a long tim e ago, but  I wou ld like  to have your com­
ments  on it as to wh at your  views are rega rd ing these two theories of 
a public ut ili ty  commissioner.

Mr. Swidler. In  checking back  over  the  th ing s th at  I  have  wr itten  
th roug h the  y ears, th at  is one tha t I missed , I reg ret  to say, but 1 stil l 
th ink that  the second th eory  is the  r ight  one.

Now th is was wr itten , of  course , before  the  Ad minist ra tiv e Proce­
du re Act was passed and before the re ha d been such  sharp en ing of 
th inking  abou t the  role of staff  in rel ati on  to the role of a commission 
as th ere  has  been since.

Put  I  do th ink tha t a commission diff ers from a court in the  re spec t 
tha t it shou ld provide a sense of direct ion  for the  agency and  th at  it 
has an affirmative responsibil ity  to see to it th at  the congressiona l or 
leg isla tive objectives are  reached so th at if, fo r exam ple, rat es are  too 
high  an d no  com pla int  is filed, yes, I  w ould thi nk  th at  the Commission 
had affirm ative  responsibili ty to take a ctio n to b ring  ra tes  down.

Now th at  is pro vid ed fo r no t only in the Federal  Power Ac t and  
in the  Na tural  Gas Act, bu t in most of the  St at e commission laws as 
well. I t  is an  au thor ity  that  is, I am af ra id , rar ely  exerc ised,  bu t it 
is an au thor ity  that  is quite wi thin the  scope of the  conception of the  
role o f the Comm ission  which is created by  th e legislat ion.

Se na tor  Scott. Mr. Swidle r, re fe rr in g to the  1939 volume of the  
Po liti ca l Econom y, at page 282, which conta ins  yo ur  rev iew of “W ha t 
El ec tri ci ty  Cos ts ,' which was edi ted  by the  late  Mo rris  L . Cooke—by
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the way , a  di stinguis hed form er resi dent of my own community—your  
review comm ents on a pa pe r rea d at  the  meetin g of the  In st itut e of 
Pu bl ic En gine eri ng , in which a Mr.  Clayton  W.  Pike  de alt  with the  
“D ist rib uti on  Cost of  Elec tric E ne rgy W ith Special  R eferenc e to R es­
idence and Ru ra l Consumers.”

Yo ur  comment incl ude d thi s language  fro m page 284:
The Pike paper presented more definite cost figures than any othe r read at  th e ins titu te meeting, and will undoubtedly help to dispel some of the  haze of un­cer tainty  and obfuscation which has  made dist ribu tion  costs seem such a mystery . Like th e other  papers, however, it is sub ject to two princ ipal criticisms. It  is, in the  first place, based on averages derived from company figures which are  themselves unrel iable.  Utility companies have  had every incentive to pad both capi tal and operating  costs, and  avera ges derived from such figures will neces sarily  be excessive.
Th is language seems to sta te th at  ut ili ty  company figures are un ­

reli able . Is  th at  yo ur  opinion t oday ?
Mr. Swidler. No, Mr. Sco tt, t hat  is no t my opin ion  to day . I  adhere  

to the  opinion th at  you read as of the  time. Th is was before  the  
Fe de ral Power Com mission a nd  S ecu riti es Exchange C omm ission  h ad  
tak en steps to clear out a lot of wa ter  fro m the  corpo rate str uc ture  
of  util ities  and th ei r ho lding companies.

I t  was the abuses to which I  re ferre d in th at  review which  led  in 
par t to the  ena ctm ent  of these laws  un de r whic h, th roug h the  su pe r­
visio n of the  agencies which C ongress  has  cre ated, the books  o f acco unt  
now have become meaningful .

Se na tor  Scott. I  pointed out , of  course, th at  th is is a very long 
tim e ago a nd  much has  hap pen ed since.

Mr. Swidler. Yes, sir.
Se na tor  Scott. Then you wou ld no t say tod ay,  wou ld you, th at  

ut ili ty  companies pad th ei r capi ta l an d op erat ing costs, or  would 
you ? I  do n’t know.

Mr. Swidler. No, sir , I  wou ld not.  I  was spe aking  t he n of  an en­
tir ely  dif ferent  era,  a nd  I  am ha pp y to  sa y one th at  is gone. I  th in k 
ut ili ty  books of accoun t now by and lar ge  should  he en tirely  reli able, 
fo r wha t they r epres ent them selves to  be, th at  is.

Se na tor  S cott. Now, the  annou ncement of  your  ap po in tm en t by the  
Pres iden t was made on Ja nu ar y 26, an d it  came to the  Senate Ma rch  
21. Th ere  was some spe culatio n, indica tin g opp osi tion, on the pa rt  
of  some mem bers of your  own pa rty and I  want to classif y th is  dis ­
tin ctl y as a  ru mor  an d a sk you  wh eth er or not it has  any  basis in fac t. 
I  w ant to c lass ify it  as a rum or  because I  have no way  o f giv ing  i t any  
cre dit  at  al l. Bu t short ly before yo ur  name came to the Senat e the re 
were repo rts  th at  an arrang em en t ha d been worked  out whereby  you 
were to  be nom ina ted  as o rig inall y announced an d d esignated as C ha ir ­
man , but  th at  th erea fte r, a reo rgan iza tio n plan  would be subm itte d to 
enlarge  the  membersh ip of  the Fe de ra l Powe r Commission to  seven, 
th is is to be follo wed  by the nomination oC two persons, who could  
cancel ou t you r vote.

Now, do you have  a ny kno wledge  of  t his  at  all  or  do you ju st  wish  
to class ify it  as rum or and  let  it go as t hat  ?

Mr. Swidler. I  w ould  j us t let  i t go as rum or.  I  don’t r ecall  I  e ver  
heard  th at  pa rti cu la r one before.

Se na tor  Scott. You can  hear a ny th ing i n Wash ing ton .
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Mr. Swidler. One of the big advantages of having spent the time between the submission of  my name and this hearing  in Nashville, is tha t 1 wasn’t subjected to as many rumors as 1 would have been i f I had lived here.
Senator Scott. I have been receiving newspapers from Tennessee and these papers evidently are being sent to me because they want me to clear up one thing. The Knoxville Journal, September 13, 1957, has a story which begins : “Swidle r Resigns as TVA Counsel.”And then on Saturday, Janua ry 28,1961, there is another s tatem ent: “Swidler”—well, the caption is “Kennedy’s Selection for FPC  Chair­man, Swidler, Once Fired, as TVA Legal Chief.” And the statement says “Efforts  to block the Jones appointment have brought the dis­charge.” The news article says in p a rt :

The reason for his discharge, cloaked as  a resignation  at  the time, was that  Swidler pre fer red  being tired quietly to resigning on request, thu s he could protect his civil service  reti rem ent  benefits. His  resignatio n had been asked because TVA Chai rman  Herber t T. Vogel discovered Swidler was using agency personnel in prepar ing  loaded questions intended to give Arnold It. Jone s a  hard time during Senate committee hearings on his appo intment to the  Board.
I am asking you to comment, for the purpose of clearing this up. I want you to know it is not any personal hostility on my part . I rather think tha t when the time comes, there is unlikely to be any opposition from me. I would like you to know I  am not influenced by planted  stories in morning papers either way, but I do think tha t in fairness to the Commission and to the Congress, tha t you ought to be given an opportunity to clear this up, since the news­papers in your home State  appear to be making a grea t thing  of it. Would you care to comment as to what the actual facts are?
Mr. Swidler. I would be glad to tell the whole story and I  must say tha t I apprecia te the very fai r and neutra l way in which you intro ­duced it.
I might also say I was r athe r flattered at the attention tha t the Knoxville Journal gave the circumstances of my leaving TVA sev­eral years ago. At the time this story appeared there were big things happening in Laos, and troubles in the Congo, events I thought had far  transcended this matter, but they thought this was the most im­portant news of the day and gave me streamer headlines.
Senator Scott. They have been sending me copies of it. I there­fore feel obliged to bring it to your attention.
Mr. Swidler. I think perhaps the question you ask involves sev­eral different matters and I will, if you like, start from the beginning and tell you the story in a way t hat  may explain them all and if it doesn t, why you can ask me questions.
Senator  Scott. Handle it in any way you see fit so tha t you may have a fair  opportunity to comment on them.
Mr. Swidler. As you know, there was a change in administration in 1953 and that was reflected in changes in the TVA Board. And in the  period from 1954 to 1957, there was a complete change in the com­plexion of the Board. This was a difficult period for  the Board and I might say for staff as well. It was inevitable that some tension, some misgivings, should have been created in this period.
During, as I  recall, spring  and early summer, there were hearings or proposed hearings on the nomination of  Mr. A. R. Jones of Kansas as a member of the Board. At one stage in connection with discussion
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of  his  appo intme nt,  the  TV A Washin gto n office handed me a thi ck  
document  re la tin g to the  developmen t of the  rivers  of  Ka nsas and I 
was asked to ana lyze  it— I th in k it  r ela ted  to the  na tu ra l resources of 
Kansa s, riv ers  o f Kan sas ,

Se na tor  Schoeppel. W ith  your  indulge nce , might I  ask you, who 
gav e you  wh at in th is case ?

Mr. Swidler. I t  was giv en to  me by the  T V A’s W ash ing ton  repr e­
sen tative,  Miss M arga re t Owen, an d i t w as a volume the  nam e of wh ich 
I no longer  reca ll, bu t it  was prep ared  in Ka nsas and dea lt wi th the  
develop ment of  Ka nsas ’ na tura l resources. That  is abo ut as much of  
it  as I can reme mber. I t  was too big  a nd  th ick  fo r me to go throug h 
myself at  the  time. I  turned  it ove r to one of  the  y oung men in the  
office and  I  asked him —thi s was no t tran sm itt in g the  reques t I  re ­
ceived, bu t going  beyond that , and on my own ini tia tive, I  a sk him  to 
pr ep are some quest ions  which wou ld br ing o ut the  views of  Mr.  Jones,  
if  sub mi tted to  him, on the  policy questions wi th which he wou ld be 
faced as a member of the  T VA  Boar d.

Th is young man prepare d a set of questions in response to my re ­
quest and  I  mu st say th at  they were not a very good se t o f q uestions.  
The y were never appro ved by me nor  were t hey used.

As I reca ll, shor tly  a fter  th is tim e Dr . Pa ty , the  las t h old over o f the 
previous ad mi nis tra tio n, died,  I  th ink,  in August. Dr.  Cu rti s, who 
ha d been the th ir d  ma n on the Bo ard , his ter m exp ired in May.  In  
Sep tember,  a copy  of thi s set of questions was ap pa rent ly  brou gh t to 
the  C hairm an of the Board , General Vogel. He was at th at  t ime  the 
only  member o f th e Bo ard . Mr.  Jones, I  th ink,  ha d been a pprov ed bu t 
ha d no t ye t been sworn in. General  Vogel call ed me dow n to  his  
office. I  have re fre shed my recollec tion  on the d ate , i t was on Septe m­
ber  11,1957. He  ca lled  me down t o his  office an d tol d me t hat he had 
acquired th is set of ques tions , th at  it  ha d im pa ire d his  confidence in  
me to the  ex ten t th at he t ho ug ht  I  c ould  n ot  serve use ful ly as General 
Counsel of TV A,  an d he asked fo r my immedia te res ign ation.

I  a rran ge d to see him  the  ne xt day, being too shocked at the t im e to 
respond immedia tely . Wh en I saw him th e n ext  day, I  to ld him  th at  I 
had no question as to his  righ t to have any one  t hat  he wanted as his  
Gener al Counsel and th at  if  he, as I  say,  the n being the  sole Bo ard  
member, if  he wante d me to leave fo r t hi s reason or any oth er,  or no 
reason  at  a ll, I wou ld go.

At the  same meetin g I to ld  h im t hat  unde r the civi l se rvice  r eg ula­
tions  in force at  the tim e I  was en tit led  to a pens ion, th at  someone 
who ha d reached the age of 50, as  I  had, and who ha d more than  20 
years  of  service, as I had, and whose sep ara tio n was inv olu nta ry, as 
th is certa inl y was, was en tit led  to a pens ion.  An d I  asked th at  the  
record  be made clear th at  the ter minat ion was invo lun tar y so th at  
there wou ld be no mischance on the  entitl em ent to a pens ion. He 
agreed  to th at  and to othe r de tai ls of the  arr angements . I t  was a 
fa ir ly  amiab le discussion the second day when he fou nd I would not 
ins ist  upon sta ying  as Gen era l Counsel when  he wan ted me to  leave.

An d acc ord ing ly, 30 day s la te r, I  was  ter mina ted  and th at  con­
cludes t hi s l itt le  story.

Now, have  I le ft an ything  out , Mr.  Scott?  I f  so, I  will  be glad 
to come ba ck to it.
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Senator Scott. Nothing  tha t I know of. I simply raised the con­
trast between the two news stories to give you a chance to  explain it, 
tha t is all.

The only other question I  wanted to ask you is the same one I  asked 
Mr. Morgan, which has to do with the President’s action in asking 
independent agencies to keep him informed of the work of the agency 
at various interim periods, which of course would be in addition to 
your annual report, which is public and available to everyone.

Would a discussion or comment from the White House influence 
your decision in any matter pending before the Commission ?

Mr. Swidler. No, it wouldn't, Mr. Scott, and I must say that  the dis­
cussion of this problem that I have heard at the White House indicates 
a clear recognition of a proper dividing line between being of assist­
ance to the agencies in handling thei r administrat ive burden and 
inter fering in decision of part icular cases.

I think tha t so f ar  as those now in authority are concerned, and to 
whom I  have spoken, they are very much aware of th is problem and 
I can't imagine them trying to influence a decision in a contested 
case.

Senator Scott. If  it were to occur t hat  anyone attempted to in­
fluence your decision, whether it be from the White House o r from 
the Congress, in a contested case, would you feel obliged to make pub- 
lice disclosure of tha t fact?

Mr. Swidler. I would certainly feel obliged to show my own strong 
reaction to the impropriety. I don’t th ink it is very likely to happen 
to me, Mr. Scott. I would not encourage it.

Senator Scott. I am making the distinction between common in­
quiry from the White  House or from Capitol Hill as to the status 
of your entire case list, backlog, or as to the status of a given case, 
whether it is in hearing state, whether an opinion is being expected 
in the near future as against matters going to substantive course.

I think  your answer covers the substance and that  is what you 
intended ?

Mr. Swidler. Yes, sir.
Senator  Scott. Thank you very much.
Tha t is all I have.
Senator Pasture. Did I understand you correctly that  you feel it 

is your obligation under the Federal Power Act, not only to supervise 
the distribu tion of natural gas and electric power, but even without 
any initiation or application  to that end being made by any individ­
ual, th at your responsibility is to protect the public interest and even 
to initiate  reductions in rates on vour own initiative where you feel 
they are high and not in the public interest ?

Mr. Swidler. Yes, sir, I do, in principle, Senator Pastore.
As a practical matter, the Commission is so overwhelmed with tne 

burden it already has, tha t I do not think  it is likely to do much 
for quite a while beyond catching up, but I certainly do think it is 
the responsibility of the Commission to see that  rates are not exces­
sive and that reasonable rates are put into effect.

Senator Pasture. I am very happy to hear you say that you feel it 
is the responsibility of the Commission as such because af ter all, there 
is no one to protect the public interest outside of the Commissioners. 
Tha t is why they have been appointed. It  is their  function to see
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th at  the public  int ere st is pro tec ted  regard less of wheth er anyone 
makes a c om pla int  or not.

Mr.  Swidler. I tak e it  th at  is why section 5 was pu t in the Natur al  
Gas  Act and a compar abl e section in the  Power Act.

Sena tor  P astore. Se na tor  Monroney ?
Se na tor  Monroney. In  you r b iog rap hy, I do no t see any  identi fica­

tio n as to t he  po liti cal  aff iliation to  which you adhere.  By law no m ore 
th an  th ree  of  the five members are  to  be members of the  same politi ca l 
pa rty .

Mr. Swidler. I  am a D emocrat .
Sena tor  Monroney. You are  ap po inted  as a D emocrat ?
There  has  been some concern expressed by a few th at  owing  to 

your  previous his tory  and very effective experien ce in TV A, a Gov ­
ern me nt insta lla tio n and ope rat ion , which I con sist ent ly supp orted  as 
being a gr ea t un de rta kin g, bu t th at  because of your  publi c pow er 
bac kgrou nd, it might  be as tho ugh you were employing the  coach 
of one team  to refere e a game with  anoth er team again st the  form er  
team . I  believe it mi gh t be he lpf ul to  the  committ ee if  you could 
express  to us at  th is  heari ng  your  fee ling tow ard  the  conti nu ing  
opera tion of the public and  pr iva te pa rt s of  the pow er spectru m, th at  
they must  live side by side.

There  is a place, I  believe,  in our economy, th at  just ifies the ser v­
ice o f both  and I th ink it would be he lpf ul  to have som eth ing  on the 
record  at  th is junc ture  to clearly  iden tify your  fee ling tow ard  it. I  
am sure  you have opera ted  in TV A in such a way th at  you did  not 
imp inge on the ter rit or ies and the opera tio ns  of pr ivate ut ili tie s th at  
were adja cent to  it.

I  would apprec iat e if  you wou ld brie fly give  us some ideas of your  
view’s in th at  regard .

Mr. Swidler. Th e ques tion you  rai se is, of course, a very na tu ra l 
one. I wou ld no t have  accep ted th is appo int me nt  if  I did  not feel 
th at  I could dis cha rge  it wi tho ut bia s or  pre jud ice . I t  is tru e th at  
I have worked  fo r the  pub lic sec tor  of the  pow er indu str y,  if you 
wa nt  to  conside r TV A in th at  class, and  it is fo r some purposes, I 
sta ted  to  th e convention of the  A merican Publi c Powe r A ssoc iatio n in 
1958, tha t I did  not  believe  in unive rsa l pub lic  ownership in the pow’er 
indu st ry ; that  I believed in the  syste m th at  we h ave now’, pa rt  public  
and p ar t p ri vat e; t ha t I  thou gh t i t was good for  the pub lic secto r an d it 
was  good fo r the pr ivate ut ili tie s and it  was also good  fo r the pub lic.

I have not iced w ith in TV A—one could  not help  notice  it—the  exten t 
to which the des ire to excel in com par ison wi th the  pr ivate sector of  
the  indu str y has  been a stimu lus  to  doing  be tte r work, to att em pt ing 
to achieve excellence in  th e w’ork of  th e agency.

I am sure  tha t works on the pr ivate side,  to o; th at  m eas uring  th em ­
selves again st the pub lic pe rfo rm ance has  been valuab le in st re ng th ­
ening  and tou ghening  the pr ivat e uti lit ies , and  th at  they are  leaner  
and stronger, have lower rat es  an d be tte r service,  than  the y would 
hav e if the re were no public sector.

The pr ivate ut ili tie s are  th e rel iance of 80 perce nt of  th e peo­
ple  of  th is  country  fo r pow er service. The y rep res ent an inv est ­
ment of man y, many bill ions of  dolla rs. It  would be un thi nk ab le to 
wa nt to in jure  the  pr ivate u ti li ty  in du str y.  I  do no t. I  wo uld reg ard 
it as pa rt  of  my responsi bil ity  to encourage  them to become stron ge r 
ra th er  than  weaker and  to impro ve t he ir  p erfo rma nce .

*
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Now, I do believe in freedom of  choice on the par t of the commu­

nities of thi s country as to the kind of electric service they receive. It  
seems to me th at the people of a community are entitled to do this 
job themselves if they want to. I don’t thin k that it is likely tha t 
there will be any major sh ift in the near future in relative proportions 
of the public and private sides, but I feel, as a matter of principle, 
tha t the door should not be slammed on the  aspirations of any com­
munity tha t wants to handle its own power business any more than 
we should attempt to prevent a city now operating its own electric 
system from selling it to a priva te power company.

And this I also told the AP PA  delegates in one of thei r meetings. 
It was not necessary, I felt, for them to regret  the sale to private  
companies of some municipal systems, but, on the other hand, 1 
thought tha t the cities tha t wanted to get into the power business 
should also be able to effectuate the desire of the community.

Senator  Monroney. In the matter of public power generation, for 
example, where the use of available power can be advantageous to 
both the public and private  sector by purchases, sales, o r trades, per­
haps for peaking power, to save the expense of building new steam- 
plants  for a private utility , privately  owned ut ility, or integrating 
in grid systems, there is nothing in your background or experience 
tha t would be prejudicia l to any mutually  advantageous cooperation 
between the private  sector and tlie public sector ?

Mr. Swidler. On the contrary,  I am a strong advocate of such co­
operation and of stronger grid systems and of greater, constantly 
increasing economies in production and transmission.

Senator Monroney. Greater  use of electricity, no matter which 
source it comes from, would be your goal and to the eventual lowering 
of the  ul timate cost, whether it comes off the p rivate powerline or  the 
public powerline.

Mr. Swidler. Yes, Mr. Monroney.
Senator Monroney. Regardless of your background, you would 

go into any case involving private ly owned utili ty unbiased, unpreju­
diced, with a complete sense of fairness to call the case ju st as the 
evidence show’s ?

Mr. Swidler. Tha t is right. I would have no objective except to 
carry  out my responsibilities under the Federal Power Act and the 
Natural Gas Act, and no other act. I would not be working for or 
carry ing out any responsibilities tha t I once had as an employee of 
TVA. I w’ould be responsible only under the legislation under  wdiich 
I took my oath of office.

Senator Monroney. Thank you, sir.
Tha t is all I  have.
Senator Pastore. Senator  Schoeppel?
Senator Schoeppel. Mr. Swidler, I  have noted with interes t your 

biographica l sketch and your great  experience and background in a 
number of these activities in which you have participated and which 
practical ly make up a major portion of your professional lifework.

I note t ha t you were a practic ing attorney in Nashville where you 
moved in 1958. Tha t was a fter  the experience that  you discussed here 
in answer to Senator Scott’s question, is that  not true?

Mr. Sw’tdler. Yes, sir.
69389—61------ 3
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Senator Schoeppel. What did your general practice consist of 
there ? What type of practice, Mr. Swidler ?

Mr. Swidler. Most of my clients are either cities or electric cooper­
atives, or organizations of cities and cooperatives. I represent the 
Tennessee Rural Electric Cooperative Association, the Alabama Rura l 
Electr ic Cooperative Association in some matters, and a number of 
individual electrical cooperatives. The Tennessee Municipal League 
is one of my clients, and a number of individual cities. I think  those 
are my major present clients.

Senator Sciioeppel. In your general practice, when you returned 
to it, I  take it th at you represented REA’s, did you not?

Mr. Swidler. Yes, sir.
Senator Schoeppel. I was interested in what you had to say about 

Mr. Jones, who it  was my good fortune and pleasure to know. I look 
back upon it an an enriching experience because I  learned something 
about that  man, his activities and outlook, and his adherence to reason­
able principles.

In answer to Senator Scott’s questioning here, you made some ref­
erence to a compilation that  was given to you which some member of  
your staff was asked to review and to p repare  some questions.

Mr. Swidler. Yes, sir.
Senator Schoeppel. Did that have to do with water resources, as 

you recall it now, or do you presently recall it, of the State of Kansas?
Mr. Swidler. It  may seem funny, Senator Schoeppel, but my only 

real recollection of it is that  it had a yellow cover. It  dealt with, I 
think, the development of the rivers and other natural resources of 
Kansas.

Senator Schoeppel. I was rather interested in tha t for this 
reason-----

Mr. Swidler. I t turned  out not to be very helpful for the purpose 
to which it was referred to me.

Senator Schoeppel. We regret very much we do not have the type 
of rivers tha t a lo t of my colleagues on this committee have in their  
respective domains, and we regret we do not have the deep valleys, 
the rivers, which might be utilized for hydroelectric power. It  was 
rathe r intriguing to me that  someone presumed to know something 
about the Sta te of Kansas, when we have no such sites that  are avail­
able, and how Mr. Jones could have some compelling interest in that, 
that  he had overlooked in Kansas, was a rather mystifying thing to 
me. I wanted to clear that  up because Mr. Jones, of course, was con­
firmed by this committee, or he was approved by this  committee, and 
the Senate la ter confirmed him in tha t important position in TVA.

Are you satisfied, generally speaking, with the present operations 
of TVA?

Mr. Swidler. Yes: I think, generally speaking, tha t I  am. A 
lot of the fears tha t I had when I  left TVA have not materialized. 
I would not be candid with you if I did not say that I entertained 
them at tha t time. But the TVA Board seems to have continued 
with the TVA program in many ways as it was conducted in the 
past, and I think my misgivings were greatly  excessive, speaking of 
Mr. Jones in particular.
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Sp eakin g of Mr. Jon es in pa rt icul ar , Mr.  Sch oeppel,  may I  say 
fro m wh at  I  can  see, and fro m wh at I  hear,  he has done  a good and 
a conscien tious job.

Se na tor  Schoeppel . The only reason  I  ha d fo r ask ing  th is ques­
tio n—I  am fu lly  aware  t hat  t he  TV A does no t come unde r the ju ri s­
dic tion of  th is  co mmittee , o r th e Fe de ra l Po we r Comm ission  as such— 
bu t I  was g lad  to he ar  you say  th at in  yo ur  op inio n, Mr. J on es ’ ac tiv ity  
has been s ati sfa cto ry.

I  might  say  fo r the bene fit of the rec ord  here, as I  tr ied to tell  
some of  my colleagues in the  Senate at  the  tim e some objections  
were raised —an d honestly, as th ey  viewed it  at  th e time  I  was sat isfied 
th at  tim e wou ld show th at  t hey were wrong in th ei r conclusions, and  
I  am very ha pp y to hav e you  say wha t you are  say ing  h ere  now wi th 
reference  to Mr.  Jo ne s’ zealous  disposit ion  to adhere to the laws and  
rules and regula tions.

Mr. Swidler. Se na tor Sch oeppel,  you  may recall th at  he was As ­
sis tant  Dire ctor  o f the  Bu dget at  t he  time  h e was nom ina ted . An d a 
numb er of  the vario us  pro posals th at , in my jud gm ent, were not 
intended to be he lpf ul  to TV A were  or igi na ted  in the  Bu rea u of the  
Budge t. Now, th at  w as pro bably  n ot  a very good reason to be ap pr e­
hensive  o f Mr. Jones, and ye t th at  did ca rry  ove r and I am de lighte d 
to  be able to say  that i t was wi thou t fou ndation .

Se na tor  Schoeppel . I  am g lad  to h ea r you  say  that .
Now, Mr. Sw idler,  I wa nt to ask you  some gen era l ques tions , and  

un fo rtu na te ly  I  hav e a commitmen t at  3 o’clock sh arp and some of 
the othe r mem bers  of th is commit tee on the minor ity  side  des ire to 
have the op po rtu ni ty  to  ask some ques tions, and they  could no t be 
here th is aft ern oon. I  un de rst an d th at we are  to conc lude  th is  h ea r­
ing , or  recess it, at  a pp rox im ate ly 3 o'c lock. Be fore th at  t ime I  w ant  
to ask you  some gene ral  questions.

Do you  subscribe to the the ory  wi th  reference  t o thes e ind ependent 
agenc ies, the Fe de ral Power C omm ission  b eing one o f them , t hat t hey 
are  creatu res  of  the C ongress?

Mr.  Swidler. I  ce rta inly  subscribe to  ca rrying  ou t thes e acts of 
Congres s exa ctly  as th ey are writt en .

Se na tor  Schoeppel. Th e ques tion  I  asked—maybe I  didn ’t make 
myself c le ar: the  Fe de ral  Po we r Co mmission is one of  the in dependent 
agencies of  the  Cong ress.  W ha t I  was wonde ring, wh eth er you so 
con stru e it,  you so cond uct yours elf  wi th  reference  to its  being  one 
of  the independent agencies o f the G ove rnm ent?

Mr.  Swidler. Yes, indeed.
Se na tor  Schoeppel. Now, as was brou gh t ou t th is  mo rning in the  

quest ion ing—an d I  have  alw ays  w hen someone comes b efore th is  com­
mi ttee fo r nom ina tion, asked them  th is  qu estion, wh at I now ask  y ou : 
wh eth er you  w ould h ave any objection if  any  M ember of Congres s, be 
he a Member of  the House  or  of the Senate, make inq uir y as to  the  
status  o f any mat ters  t hat are  before the  Fe de ra l Power Commission, 
no t going  into the m at te r th at  is in th e bosom of the  Commission  
fo r fina l de ter mi na tio n or an ything  like th at , bu t as to the sta tus of 
it?  Th e reason fo r my question has been th at  as Se na tor Pa s:o re  
br ou gh t out  here t hi s m orn ing , ma ny of  us  hav e e xperienced  it . Some 
of  thes e commissions are badly  ove rloa ded , some of them by reason 
of  the  laws th at  t he  Congress has passed, some of them poss ibly  need
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additional staffing; but they are behind, and we get numerous letters 
and inquiries from some of our constituents honestly saying to us, 
“Here is a matte r that has been before this department or tha t depart ­
ment. It  has been down there for weeks and months and months,” 
and some of them over a year, or almost 2 years, and ask us to find 
out what the situation  is. When will there be a determination, 
if any?”

Now, do you consider that objectionable, or would you frown upon 
such inquiries coming from the Congress ?

Mr. Swidler. Senator Schoeppel, I can say without reservation 
that  I think  th at is an appropriate  inquiry and I would not resent it. 
I agree also with what Mr. Pastore said, tha t if a simple inquiry like 
that, is permitted to disturb the working of the Commission, it  is the 
faul t of the Commission.

A Member of Congress is entitled to tha t information, and the 
Commission should make it available.

Senator Sciioeppel. 1 am glad to hear you say it, because I  sub­
scribe wholeheartedly to tha t view, and I think  it  is perfectly proper. 
And as far  as making those inquiries public, as far  as the Senator  
from Kansas is concerned, any of those commissions where I make 
inquiry on any matters whatever, is perfectly  a t liberty to make them 
completely and totally  public if they so desire.

But there are many, many instances, because of this excessive load 
factor, tha t it is hard  to work applications off in the time a lot of 
folks think they ought to be worked off in and have decisions ren­
dered, and they are making inquiries and giving us a lot of concern 
up here as to what we should do about them. Personally, I feel tha t 
those independent agencies, organized as they are, should make every 
effort to bring  up their  dockets within reasonable periods of being 
current. Whethe r that  will ever happen or no t I  do not know. But 
I fully agree that tha t has  been one of our d isturbing situations, and 
it is growing rather than diminishing in certain of our independent 
agencies.

Now, I would like to ask you this : Have you read the Landis 
report ?

Mr. Swidler. Yes, sir.
Senator Schoeppel. I don’t want to be presumptious, but I would 

like to have your views. Do you agree with tha t report with refer­
ence to  the independent agencies in its enti rety, or do you have some 
reservations ?

Mr. Swidler. I think it would be, perhaps, as presumptuous to say 
I agree with everything  in the report as to say I disagree. I have 
suspended judgment on quite a few of the recommendations. I feel 
I would need more background to evaluate them.

Senator P astore. May I intervene at  this point ?
We have asked witness after witness here before, th at is, we have 

admonished them not to forget the fact that independent agencies are 
the arm of Congress. I think we ought to be specific in asking you 
questions on the Landis report.

Do you still feel that  independent agencies, particula rly the Federal 
Power Commission, is an arm of Congress?

Mr. Swidler. Yes, I do.
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Now, tha t doesn’t mean that it ought not to seek help where it can. 
It  doesn’t mean-----

Senator Pastore. You shouldn’t forget who appointed  you, either.
Mr. Swidler. Tha t is right. ; C
Senator Pastore. Go ahead. I am finished. I got in my licks.
Senator  Schoeppel. And to that I generally subscribe. If  you are 

going to be tactful and considerate, tha t is something you have^o take  
into consideration. But generally speaking, in the overall I  subscribe 
to your  view as you said a while ago, th at they are independent agen­
cies and should be maintained as such unt il changed by the Congress 
of the United States in due and prope r form and in due and proper 
manner, and I take it tha t you subscribe to that , Mr. Swidler?

Mr. Swidler. Yes, sir.
Senator Schoeppel. Mr. Chairman, unfor tunate ly I  have a 3 o’clock 

appointment. I regre t it, but had I known about it, I could have 
changed it. But some people are coming from my own State and 
leaving this afternoon late r on and I must attend.

Senator Pastore. I realize, Senator, and as a matter of fact  you 
talked to me informal ly about this before, and t hat  is the reason why 
we set this hearing between 2 and 3.

It  will be convenient for you, Mr. Swidler, to re turn, of course?
Mr. Swidler. Yes, sir.
Senator Pastore. Rather than set a date at this time—I am acting 

chairman in the absence of the chairman, Mr. Magnuson is expected 
back in Washington this af ternoon or this evening, and we will leave it 
this way, tha t wTe will resume this hearing at the call of the Chair.

Thank  you.
(Whereupon, at 3 p.m., the committee was recessed, to reconvene at 

the call of the Chair.)





NOMINAT ION OF JOSEPH  C. SW IDL ER TO BE A MEMBER 
OF TH E FED ERA L POW ER COMMISSION

TUESD AY , M A Y  2, 1961

U.S. Senate,
Committee on Commerce,

Wash ing ton , D.C.
The committee met, pursuant to notice, a t 10:15 a.m., in room 5110, 

New Senate Office Building, the Honorable  Warren G. Magnuson 
(chairman of the committee) presiding.

The Chairman. Now, we will resume with  the nomination of Mr. 
Joseph  C. Swidler, of Tennessee, to be a member of the Federal Power 
Commission for the remainder of the term expiring June  22, 1965. 
This vacancy resulted when the term of Will iam R. Connole expired.

Mr. Swidler is 54 years of age. He is a practicing attorney now in 
Nashville, Tenn. He was employed by the Tennessee Valley Author­
ity from 1933 to 1957 when he entered p rivate  practice and, al though 
this has been placed in the record in full, there are some of us who 
couldn’t attend the other meeting. The Senator from Rhode Island  
is not yet here. He will be here in ju st a moment. He conducted the 
other hearing. It  was the consensus of the committee tha t they wanted 
to call you back after  the first hearing and ask you some fur ther ques­
tions.

So, Senator Schoeppel, I believe you have some questions.
Senator  Schoeppel. I will defer to Senator  Thurmond. I under ­

stand he wanted to get away a little early, did you not?
Senator  Thurmond. Tha t is all r ight. I will stay as long as I  can. 

Go ahead if  you want t o ; either way you want to, it doesn’t make any 
difference.

Senator  Schoeppel. I wil l yield to you, Senator,  if you desire to ask 
questions at this time.

Senator  T hurmond. Mr. Swidler, I have a few questions I  would 
like to propound to you.

The first is, With your background of long experience with TVA, 
you probably were able to form some opinion of the kind  of job TVA 
has been doing. In  your opinion has TVA been doing a good job in 
the power field ?

Mr. Swidler. Yes, Senator  Thurmond, I think TVA has an excel­
lent record of service.

In  my opinion, Senator, it has a good record, economical construc­
tion and operation, and has operated on a promotional basis tha t has 
been very successful in making TVA a useful instrument in improving 
the economic conditions in the Tennessee Valley area.
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Se na tor T hurmond. I f  T VA has been doing  a good job in the  pro­
duction  of pow er wou ld it no t be adv isab le fo r the Federal  Govern­
me nt to  do a comparable  job in ot her area s?

Mr. Swidler. Well, TV A was created as a res ul t o f a r at he r unique  
com binatio n of circumstance s and  the  creation of TV A by the  Con­
gres s was there fore no t necessar ily a preced ent  so fa r as the  creation 
of  other F edera l agencies  is concerned.

Now, w hethe r Congress, look ing at  the  TVA  exper ience , would wa nt 
to  use some o f it  elsewhere is, o f course, a question fo r you gen tlem en 
and not fo r me. Bu t, I don’t th ink th at  the  fa ct  th at  TV A was 
cre ate d or th at  it has been successful necessa rily mean s it  is a model 
fo r o the r agencies  elsewhere.

Se na tor  T hurmond. I  believe  you said  in 1918—and  I quote :
No hydroelectr ic system can opera te economically or  efficiently withou t firming 

power. The obvious and usua l means of provid ing such power is through the 
opera tion of aux ilia ry steam faci lities and the  na tura l conclusion is that  Con­
gress intended  to provide for  them.

Tha t was you r statement.
Mr. Swidler. Cou ld you tell me wh at sta teme nt  t hat  is from?  Is  

th at  from  tes tim ony  befo re a committee?
Se na tor  T hurmond. Tha t is a sta tem ent, I believe, you made in 

1948.
Al thou gh  you were spe aking  with reference  t o TV A does no t your  

sta tem ent logica lly ap ply to any hydro ele ctr ic develop men t?
Mr. Swidler. I don’t remember the  con tex t of th at  sta tem ent, 

Sen ator.
Sena tor  T hurmond. Do you deny th at  stat em ent ?
Mr. Swidler. No, sir , I don’t. I ju st  w as tryi ng  t o th in k of wh at 

the  circ ums tanc es were  and  wh at in pa rt ic ul ar  I  ha d reference  to at  
the time . But  I  th ink it  is t rue t hat  m ost  hydroe lec tric develop men ts 
req uir e some sor t of firm ing  cap aci ty.  Th ere may  be some pro jec ts 
wi th sufficient reg ulati on  invo lved  in the pro jec t itse lf so th at  s team - 
pow er wo uld n’t be necessary  as  a sup plement, bu t I wou ld say  by and 
lar ge  th at  therm al plan ts to firm the hydropow er wou ld add to the  
efficiency of mos t h ydroe lec tric  dev elopm ents; yes, sir.

Se na tor  T hurmond. The sta tem ent you made , as I  sta ted , was—I  
wa nt you  to un de rst and caref ully :

No hydroelectr ic system can operate  economically or efficiently without  
firming power. The obvious and usual means  of providing such power is 
through the operation  of aux ilia ry steam faci litie s and the na tur al conclusions 
that  Congress intended to provide for them.

You un de rst and th e question now  ?
Mr. Swidler. I  underst and th e question but, Senator , I  was obvi­

ous ly there spe aking o f a question of in terp re ta tio n of the  TV A Act , 
and wh at I mu st have been say ing , because I don’t reca ll th is testi ­
mony, is th at  one of  the  aids  to in te rp re ta tio n was the  phy sical ci r­
cumstan ces of  t he situ ation  where firmi ng  power was require d.

I  ce rta inly  was not say ing  there th at  Congres s ha d giv en any  
blanke t au thor ity  t o all agencies to ad d steampower w here the re  were 
hy drop lants. I  was confining my sel f, 1 am sure , to the ------

Se na tor  T hurmond. You were spe aking  in refe rence to  the TV A 
Act?

Mr. Swidler. Yes, sir .
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Senator Thurmond. Then, does not your sta tement logically app ly 
to any hydroelectric development ?

Mr. Swidler. So far  as the question of efficiency is concerned it 
does. Now, of course, some of the Federa l hydro projects have been 
firm by agreements with priva te power companies to use their thermal 
plants for supplementation  of the regular hydroflows, and tha t is 
another way to do it, but where you have part icula rly a flashy hydro­
electric development with high flows in flood season, very low flows 
in periods of summer drough, obviously tha t projec t is severely hand i­
capped unless it can firm its  capacity from other sources of supply.

Senator Thurmond. Another question. Do you believe tha t it  is 
necessary and desirable tha t the Federa l Government provide steam- 
plants to firm up power produced at its hydroelectric powerplants, 
especially where they involve variable flows of water? What con­
comitant Auction is in power production ?

Mr. Swidler. Yes, Senatqj* Thurmond, I  think  i t makes good sense 
to put these hydroelectric developments on an economical basis, either 
through federally supported plants  or by tying the plants in with 
existing systems, either hydro or steam.

Senator Thurmond. Your answer is “ Yes,” as I understand it?
Mr. Swidler. Yes, as a matte r of economy, although where the 

power would come from could be different in one situation or another. 
It  could come in some cases from existing priva tely owned steam- 
plants and in other situations from Federal plants.

Senator Thurmond. Mr. Swidler, would you say t ha t it would be 
desirable fo r the Federa l Government to bu ild steamplants  to firm up 
the power from its Missouri River dams or to firm up the  power from 
dams in the Central Valley in California, or to firm up power from 
dams under construction on the Upper Colorado River ?

Mr. Swidler. I have no opinion on t ha t question, Senator  Thur­
mond. I think  it would depend on all of the facts involved and I  have 
made no such study so that  I  would want to express myself on that.

Senator Thurmond. Well, f rom your experience tha t you have had 
you don’t have any opinion on that  subject?

Mr. Swidler. No, sir, I don’t. I think if I were in the position of 
having  to  formulate some recommendations I  would want to make a 
good deal more study.

Senator  Thurmond. I can’t hear you. If  you don’t mind, speak 
louder so we can all hear you.

Mr. Swidler. Senator  Thurmond, I  said if  I  were in a position to 
make a decision or recommendation on any of those situations I would 
want to make a good deal more intensive study than  I have had a 
chance to do.

Senator Thurmond. I t is my understanding tha t you have also 
said, I  want you to listen to thi s now because I am going to quote from 
what you said.

Mr. S widler. Yes, sir.
Senator  Thurmond (reading) :
If  the Government as pa rt  of a general  wate rshed development program may 

properly assume the  obliga tions of an area ’s sole power  supply then it  neces­
sar ily  has  autho rity  also to take whatev er steps  may be necessary to make its 
general program effective and  to perform adeq uate ly the  resi>onsibilities which 
it  ha s undertaken .

6938 9— 61 -------4
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Now, does t his  mean th at  in  the T VA area the F ed eral  Gove rnm ent  
as a res ult  of a gen era l wa tershe d prog ram inv olv ing  hydro powe r 
ha s assumed the  o bli ga tio n o f being the area ’s sole pow er s uppli er?

Mr. Swidler. Yes, I  th in k in the Tennessee Va lley  are a the TV A 
ha s assum ed the  basic res ponsibi lity  fo r pow er supply.  Th is arose 
as a result  of the  acquis itions by TV A of the  exist ing  power supp ly 
fac ilit ies  of  the  com panies which  form erl y served  in the  are a which 
TV A now occupies. Th ere  is no othe r source of pow er supply in an 
are a of  some 80,000 square  miles serving  ab ou t 5 m illion people . An d 
th at area, wi th con gres sion al bless ings, TV A is now the  sole source 
of  power .

Senator  P astore. W ill  the Se na tor  yie ld  fo r a question at  th at  
point?

Senator  Thurmond. I  wil l be plea sed  to yie ld to the  dis tinguished 
Sena tor  from Rhod e Isla nd .

Senator  P astore. I  wan t to say I  anj imp ress ed wi th your  bac k­
gro und, Mr. Sw idler, and I  will sup po rt y ou wholehea rted ly. Fu nd a­
menta lly  I th ink your  in ter es t is in the consum er and th at , I  think , is 
the  first, respo nsibil ity  of  th e Federa l Powe r Commission . Bu t on thi s 
ques tion of t he  TV A, do you th ink t hat i t is fa ir  to  other re gions of  the 
cou ntry th at  have to depen d en tirely  and solely upon pr ivate power, 
and  where the  cost by com par ison  is m uch hi gh er  t ha n in oth er pa rts 
of the  cou ntry—a nd now I  am speak ing  pa rt icul ar ly  of  New Eng ­
lan d—a nd  to use t ax pa ye rs’ do lla rs to expand th e fac ilit ies  of TV A b y 
build ing  s tea mp lan ts and then using  that  as a  m edium o f p ropa ga nd a 
to at tr ac t ind ustries  ou t o f o ther  par ts  o f the  cou ntr y where the cost is 
hig her , and  whe re ta xp ay ers’ money has been used in o rder to buy these 
steam pla nts  to pro duc e ele ctr ici ty whi ch is tax fr ee?

The quest ion is, I n  yo ur  mind  is  t hat fa ir?
Mr. Swidler. We ll, Senator , I  t hi nk  i t is, b ut  i f we a re to get  in to a 

discussion o f TVA it  is going  to be difficult to be br ief.
Senator  P astore. No ; don’t ge t me wro ng,  I  am no t opposed  to 

TV A. I  t hink  t hat  a ll of the  n atur al  re sources  of  th is country  should  
be explored a nd  explo ited to the  op tim um  in  th e int ere st o f t he  people, 
even thou gh  immedia tely  it  might  affec t a ce rta in  segmen t of  the 
country  in a p ar ticu la r region, bu t now we are  t alking  about bu ild ing 
steamplants , we are  going beyond the or ig inal  purview of  t he  TV A; 
we are  ta lk ing now in terms th at it  is se rvi ng  a whole val ley  and 
because the dem and  becomes gr ea te r we nee d to bu ild  more steam ­
plan ts,  b ut  th at  demand is beco ming gr ea te r only because ind ustries  
are being at trac ted t he re unde r the p re text  t hat t he  cu rre nt  is cheaper , 
and  it is on ly che ape r because  th e taxp ay ers are  p ay ing fo r it.

Mr.  Swidler. We ll, of course , unde r t he  bon d fina ncing amend ment 
of the TV A Ac t whi ch was passed  a coup le of  years  ago, the  new 
steam pla nts  are  be ing  financed by the consumers of  the Tennessee  
Valley  themselves an d are  being pa id  fo r wi th the  proceeds of  bonds 
whi ch are  revenue bonds and -which Congress has no obligation  to 
redeem fro m gene ral r even ues a t all.

I t  seems to  me th at t he TV A prog ram ha s been good fo r t he  co untry  
and has  pro bab ly help ed the consumers in Rho de Is land  as well as in 
the Tennessee  Valley. Th e ra te  o f economic g rowt h in the Tennessee 
Va lley  has not been  such  as to threaten  th e res t of  the  c ountry. On 
the  co ntr ary , i t i s on ly slowly c atc hin g up, a nd I  th ink tha t, the process 
of  ca tch ing  up is  good f or  the r es t of  the  coun try .
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You may not remember, Senator Pastore, I think  you are a younger 
man than  I am, bu t when TV A was c reated the region in which it 
operates was known as the  Nation’s economic problem No. 1. I t was 
a region which was low in economic development and which was a 
source of danger, economic threa t to  the rest of the country . I think 
the whole country should be satisfied tha t TVA  has done so much-----

Senator P astore. I think  we are missing the point-----
Mr. Swidler. To raise the economic level in that  area.
Senator Pastore. I am not arguing about the TVA. I made that 

abundantly clear. I am not arguing  against all of these hydroelectric 
projects which we have initiated . I repeat again, I think  we should 
explore and exploit to the optimum all of our natu ral resources which 
in the long run inure to the benefit of our people. But the question has 
been raised here, how far do you go beyond the realm of developing a 
natu ral resource and then get yourself into competition with private 
industry to the detriment of the people who are actually supporting 
the program and the detriment  only flows from the fact tha t i t is tax 
free.

Now, if every electric company in this country were publicly owned 
you wouldn’t have any disparity at a ll in the  philosophy of free com­
petition, but it just so happens, and you have said here very, very 
clearly, the last time tha t you came here, tha t you didn’t think tha t 
priva te indust ry should be put out of business, you took a very firm 
position on that . Now, you take us in New England, we cannot 
develop hydroelectr ic power because there is nothing to develop it 
from.

In  other words, we have to rely chiefly and exclusively upon 
privately  owned public uti lities. In New England more so than any 
other part  of the country our power costs are higher. That being the 
case we are being asked from time to time to contribute  for the ex­
pansion of TVA. All I  am saying is th is : How f ar do we go in taking 
a n atural resource and coverting it more or less into a priva te enter­
prise by building new steamplants, because you say the expansion is 
necessary, and then using the low cost to at tract industries from other 
part s of the country ?

Now, how far  can you go and do tha t equitably, fairly , and logi­
cally ?

Mr. Swidler. Well, Senator Pastore-----
Senator Pastore. I know if  you build more and more steamplants 

in the TVA valley, the  TVA becomes much more efficient. I know it 
becomes much more economical to run. I know it becomes much more 
effective, and I think it serves the region a lot more effectively as 
well, but the question is how far do you go in developing a tax-free 
enterprise to the detriment of other pr ivately  owned companies?

Mr. Sividler. You understand, Senator Pastore, I am not running 
for  office on a TVA-----

The Chairman. Excuse me.
Can you folks in the back of the room hear a t all ?
Would you talk  so they can hear? I am sure they want to hear 

what you have to say.
Mr. Swidler. 1 am not running for office on a TVA ticket, but 

nevertheless I by no means disavow the experience that  I had th rough  
almost a quarter of a century working for TVA. I think your ques-
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tion is a very complex one and if you like I will try to answer it as well as I can.
There are several things, I think, tha t need to be said. One of them is tha t in the Tennessee Valley area per capita  income is still less than two-thirds of the national average.
Another thing  is th at there is really, as I  understand it, no proof tha t TVA has enticed industry from other parts of the country-----Senator Pastore. I didn ’t use the w’ord “entice,” I  said “att rac t.”Mr. Swidler. Or attrac ted industry. The number of relocations has been very, very few. Most of the industry-----
Senator P asture. Well, if you came from Rhode Island you wouldn’t be making tha t statement, because that is w hat we have been going through. I mean, a fter all, I got the headache and you are telling me tha t I don’t have it. [Laughter.]
I realize that  you don’t make the law, tha t ultimately  this  is going to be the decision of the Congress. And I realize, too, tha t we are not going to argue the pros and cons of TVA. I am merely following up the questions tha t were raised by my distinguished friend on my left on this question of how far  we should go in developing our natural resources and I repeat again I shall suppor t you wholeheart­edly because I think  you are interested in the consumer.
But I get a little  bi t weary about what it means to all the country to get some of these publicly owned utilities  and keep developing them and they are tax free and they don’t pay taxes and everyone else pays taxes. Now, it would be fine if we were all in the same boat, but we are not. I happen to come from a part  of the country where the boat is a l ittle  shaky and I would like to steady tha t boat if I  can.
We have had a tremendous exodus of our textile industry out of New England because—many of them, of course, went to my fr iend’s State, but the fact of the matter still remains tha t the differential in the power costs has hur t the economy of my S tate for the simple reason th at the very cheapness of the cost of this power is being used to attract industries out of my State. I don’t think it is fai r to use taxpayers’ money in order to do that.
Mr. Swidler. Well, the textile indus try in the Tennessee Valley is also declining and for the most p art  moving to the Carolinas, so if you have lost industry it has not  been in the  Tennessee Valley area.Senator Thurmond. On tha t point I might  state to the distin­guished Senator from Rhode Island  tha t we do have cheap power down our way, but it is private power, by steamplants, it is not public power.
I  will continue now with questions.
Mr. Swidler, I believe that  the Federal Government has built or is building six dams in the Columbia R iver utilizing the greater part of the fall between the Canadian boundary and its mouth in the Pacific Ocean. Would tha t not constitute a general watershed development program and would you say that  by insti tuting such a program in the Columbia River the Federal Government has assumed the obli­gation of being the area’s sole power supplier?
Mr. Swidler. No, sir, I wouldn’t. I think  that  the power supply responsibility is related not only to the amount of capacity tha t the Federa l Government installs but also on the extent to which existing
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power sup ply  fac ilit ies  a re acq uire d an d the  e xte nt  to  w hich the  F ed ­
era l Gove rnm ent  takes o ver  th e m ark et.

The arrangeme nts , as I un de rst an d them , in  the  N orthw est  p rov ide  
fo r fee din g t he  p owe r into a p ool where it is ava ilab le both to pr ivate 
as well as to publi c agencies an d the ad dit ion  of  cap aci ty on the  
Columbia doesn’t necessarily involve  any ut il ity responsibil ity , as I  
un de rst an d the  sit ua tio n in t ha t a rea , sir .

Now, Se na tor  Magn uson knows a g reat  d eal  more about that.
The Chairman . I was  goin g t o say the  cha irm an  could answer  th at  

question, bu t I will  le t the  Se na tor fro m South  Ca ro lin a proceed.
I  merely wanted to  add th is fo r the record . When we are  discuss­

ing th ese basin p roject s, alt ho ug h they invo lve t he  same gen era l objec­
tive , the  developm ent of th e resources  an d power, nav iga tio n, flood con­
tro l, and  rec lam atio n, th at  the s itu ati on  in each  basin is so mew hat d if ­
fer en t. Th e TV A and  Colum bia  Basin develop ments are  en tirely  d if ­
ferent , a lth ou gh  the objec tive  is the  same.

I  don’t know' how many times I hav e pu t in the record  or said or 
discusse d th at  i n the  Columbia  Ba sin  we p ay  back  to the  G overnm ent  
with  intere st,  and we are  way ahead  of  o ur  s chedule. In  some cases 
th is  could no t be done, where  the re  w ould be mo re flood c ont rol , more 
na viga tio n involved . Th e nat ur al  resources them selves create  these  
differences.

Th e Paci fic  No rth  west Bonne vill e P ow er Pool ac tua lly  div ides it sel f 
about one-t hir d pr ivate power generat ion , one- third  Fe de ra l gen era ­
tion, an d one-t hir d State , mu nic ipa l, and PU D  gen era tion. Tha t is 
the way it  is worked  out.  I t  goes int o the  pool an d then  the pool 
sells it  to the consumer. I t  is ma rke ted  af te r it leaves the generator  
ma inly by pr ivat e concerns  w ho also  genera te a po rti on  o f the power.

In  TV A you  have a li ttl e dif fer en t situa tio n. You  have  a dif ferent  
sit ua tio n in the Missour i Basin , and in the  M iss iss ipp i Basin , because 
there you are  dealing  more wi th  f lood con tro l mat ters  and less power . 
Natur e gave  us a lit tle  b et te r dea l in th is  m at te r th an  they  gave New 
Eng la nd  or the  TV A. Now,  we can’t  ch ang e th at a nd  we do n’t int end 
to  change i t.

Mr.  S widler. Se na tor  M agn uson, I  wou ld be de lig hte d to  have  you 
si t by  my side  and he lp m e ans wer the se qu estions.

Th e Chairman. Som etim es there is a mi sund ers tan din g as to  a ctu ­
ally wha t the Fe de ral Governm ent does to  o ur  are a in the  m ul tip ur ­
pose proje cts , to  get a loan . Now, it  is u sua lly  a very fav orab le loan, 
bu t w'e d o pay back with in terest  and we are  ahead  of  schedule. As 
a mat te r of fac t, Bonne vill e Dam, the  fir st one th at  was bu ilt , is now 
ove r 50 p erc en t pa id  fo r with  int ere st and the res t of  them  g radu al ly  
pay them selves out  as the ge ne rator s come on the line. So, there is 
a dif fer ent situa tion.

Now, the ste am pla nt  type  of  pro blem migh t in jec t its elf  int o ou r 
are a because, as the Se na tor  fro m Rhode Is land  knows, because he 
has been a disti nguis hed mem ber  of  th e Jo in t Com mit tee on Ato mic  
En er gy  fo r some tim e, we are st ar ting  a reac tor ou t there  whi ch 
wou ld also feed in to  the  power poo l any excess pow er no t needed fo r 
the Han fo rd  pro jec t. B ut th at is a dual sit ua tio n ra th er  th an  a 
ste am plan t s ingu lar purpose to f irm  up th e pow er in  these othe r areas .

Se na tor  P astore. That  is a li tt le  dif ferent , Mr.  Ch air ma n, because 
we are  now  con sidering  an  au thor izat ion of  $95 millio n to  use the
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stea m th at is coming o ut  o f a p luton ium  re actor and he at  th at  is bein g 
wasted th at  ough t to be used. Now, I  am whole hea rtedly  in su pp or t 
of  th at  as well. I am no t argu ing again st the develop ment of  ou r 
resources a nd  I  hope  I don’t leave th at  im pression . I  am merely say ­
ing  we can  ove rstep th e line.

The Chairma n. I  wa nt  to  say th at  th e Se na tor from Rhode Is land  
all  t he  time he has  been a Mem ber of the Senate has supp orted  all of 
these proje cts  a nd has  done it  ve ry, very  cons istently , so surely n o one 
cou ld imply  th at  he was  no t fo r the  develop men t of  the na tu ra l re ­
sources of th is cou ntry. I  know  o f n o one  coming fro m anoth er are a 
who supp orted  us more  w holehe arte dly  th an  th e Se na tor  f rom  R hod e 
Isl an d.

Se na tor  T hurmond. Mr. Swidle r, I  believe also th at  the  Fe de ral 
Government  has  bu ilt  or  is bu ild ing  six dam s on th e Missouri Rive r 
ut ili zing  the  fal l fro m Fort  Peck Dam  to  the head of  navig ation . 
Wou ld th at  no t con sti tute a genera l watershe d prog ram and would, 
in  y ou r opinion, the Government  assume all or  part  o f t he  obligation 
of  being t he  are a’s sole powe r sup plier?

Mr.  Swidler. No, s ir, I  don ’t th ink  t hat the  mere decision to  b uil d 
those pro jec ts in its elf  wou ld make the Fe de ra l Government  the 
ut il ity supp lie r fo r th at  area .

Sena tor  Thurmond. W ha t, if  any,  is the dis tinction  between the 
responsibil ity  assum ed by the  Fe de ral  Gover nment  in thes e proje cts  
on the Columb ia River an d Missour i Rive r and th at  assum ed in con­
nec tion  wi th  T VA ?

Mr. Swidler. We ll, the difference  is th at  in the TV A are a all the  
pr ivat e fac ilit ies  have been purch ase d by the Fe de ral Governme nt. 
Th ere  i s no pr ivately owmed source of  pow er supp ly in the Tennessee 
Va lley area, and at  t he  tim e of the  acqu isit ion  Con gress knew that in 
taki ng  over th is are a it  was  assu min g th at responsibil ity , th at  there 
wasn’t any body else there th at  could pro vid e the pow er th at  was  re­
qui red  by th e people  in the  area .

Senator  T hurmond. Mr.  Sw idler,  wha t in yo ur  conception  must 
the  Fe de ral  Gover nment  do in orde r to  assume an obligation of an 
are a’s sole pow er su pp lie r and where  the Fe de ral Gover nm ent  has  
in sign ificant  area s, in your  opinion, assumed  the  role  of being the  
exclusive source  of powe r; wh at role , if  any, wou ld be le ft  to the  
pr ivately owned e lec tric  com panies?

Mr. Swidler. I  don’t know any  othe r are a whe re the Fe de ral  Gov­
ern me nt has as yet tak en  over  t he  res ponsibi lity  fo r the  area ’s pow er 
sup ply . Of  course, where the  G overn ment has t aken over  th e pr ivate 
companies they  have no more fu nct ion .

Senator  T hurmond. W ha t in yo ur  opinion sho uld  be the  pr op er  
role  of pr ivately owned electric com pan ies on the one ha nd  and  the 
role  of the  Federal  e lect ric powe r on the  oth er  han d ?

Mr. Swidler. Th ere  are  such a va rie ty  of  situa tio ns  th at  I  don’t 
know th at  I  can  give  one answer  th at  covers them  all. I  can  speak, 
I  th ink,  fo r the situa tion th at  I  know best , which is the one in the 
Tennessee  Val ley , and the re I  th in k th at  th ei r role  sho uld  be each  to 
do as good a job as possib le a nd  to  a ct as stimula nts  to  th e oth er,  each 
to sur pass the othe r performance . I  th in k th is has happened to  a 
lar ge  exten t and th at  the  TV A does a be tte r job because of  the  pe r­
formance —the im pro vin g per for ma nce of  the pow er companies in its
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area, and tha t these companies, too, are continually doing a bette r job, partly as a result of TVA being in the area.

Senator Thurmond. H ow, then, can a private ly financed electric company compete with a federally owned electric company which is 
subsidized and has no taxes to pay ?

Mr. Swidler. Under the Revenue Bond Financing Act there couldn’t be any competition anyway except in a very small peripheral area. Congress has now set geographical limits on the TVA area.
Senator Tiiurmond. Well, not only TVA but we are  t alking about dams in the Columbia River now, six dams out  there, six dams in the Missouri River. Wha t is going to be the situation there? I believe you said in those cases the Federa l Government would not be the  exclusive operator and furnisher , provider of power ?
Mr. Swidler. Tha t is right.
Senator T hurmond. As it is in TVA ?
Mr. Swidler. Tha t is right . As I understand the situat ion; yes, sir.
Senator Thurmond. Then how are priva te companies that are not subsidized and have taxes to pay going to compete with a federally subsidized Federal power that  has no taxes to pay ?
Mr. Swidler. A lot, of course, would depend upon the particular project,. I think some of the projects in the Missouri Basin are  mar­ginal projects where the costs of power supply would not be signifi­cantly lower than those of the private power companies. In any case, the cost of wholesale power is usually a p retty  small pa rt of the retail price and I wouldn’t think  would affect the competition at the retail  level very much. Of course, where the rate tha t is live for wholesale purposes by the Federa l agency is lower th an those of the priva te companies, presumably the Federal  agency would get what­ever the  market was mobile enough to take advantage of, bu t in that  area in part icular I think the cost differential is so small-----
Senator Thurmond. The cost of what ?
Mr. Swidler. The cost differentials between public and private power supply are small enough so tha t the rate  influence of the Federal projects doesn’t seem to me to extend very far.
Senator Thurmond. Then, if the cost differential is so small be­tween priva te power and public power what is the advantage  of the public power?
Mr. Swidler. The advantage  of the overall hydroelectric develop­ments goes beyond the question of power supply. These are not merely, as I understand it, power projects;  they are projects which are useful for a number of other  purposes—for navigation,  for flood control, some of them for irriga tion,  our recreational purposes which are becoming more important now throughout our country as our population grows; municipal power supply , various other things.
Senator T hurmond. But then when you build steamplants you are going beyond the features  you mentioned, aren’t you ?
M r.  Swidler. Y es , si r.
Senator  T hurmond. How is tha t?
M r.  Swidler. Y es , s ir .
Senator Thurmond You are going beyond tha t and chiefly for  what purpose ? None other than power, is it?
Mr. Swidler. A steamplant  would tend to support the economy-----
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Se na tor  T hurmond I t  wo n't  prov ide  any  rec rea tion or  navig ati on  
or  these o ther  fe atu res  ?

Mr.  S widler. No, si r, I  th ink------
Se na tor T hurmond. The only pur pose wou ld be to pro vid e more 

power, wo uldn 't it  ?
Mr.  Swidler. The pur pose wou ld be to m ake  th e p ro ject  as  a whole 

more economical by firm ing  up  secondary power.
Se na tor  T hurmond. In  any conflic ting  sit ua tio n betw een an in ­

vestor-owned ut il ity and  a Governm ent-owned  or Government- 
financed ut ili ty , how much weigh t wou ld you g ive to the fact  that  the  
Governme nt-owned or  G overnment- financed ut ili ty  w ould  have low er 
capit al cost an d by reason of  a conside rably lower tax burde n, wou ld 
be likely  to  have low er op era tin g costs?

Mr.  Swidler. I  suppose th at  would  be one fac tor , Senator . I  am  
no t s ure of your question. I  wa nt to  ans wer you candidly------

Se na tor  T hurmond . Do you wa nt me to  r epea t the  question or  d id  
you  u nd ersta nd  i t ?

Mr. Swidler. I  under stood it, Senator . I  assume th at  th is  is a 
case th at  could  ari se in the  Fe de ra l Po wer  Commission and it would 
arise, I  assume, on a com plic ated rec ord  wi th many,  many oth er 
factors invo lved.  Now, if  y our question is, e ve rything  else being t he  
same, which wou ld be en tit led  to  t he  license, I  suppose it ough t t o be 
giv en con sidera tion fro m the  con sum er’s po int of view,  yes, bu t I 
don’t th in k it  is like ly th at you  wil l ge t a sit ua tio n where  all  othe r 
fac tors are  the  same. You wou ld sim ply  hav e to ba ll all  of the 
public benefi ts and issue the license to  whi chever ap pl ican t could 
provide  th e b et te r public  serv ice.

Sena tor  T hurmond. I t  would  be na tu ra l th at  if  you had a Go ver n­
ment-subs idized pro jec t w ith  no taxe s to  pay  they m ight  pro vid e power  
som ewh at cheape r, w ouldn’t i t ?

Mr. Swidler. Th e pub lic agency could have some ad va ntag es ; yes, 
sir.

Se na tor  T hurmond. Th ere fore,  the cost  of the  pow er wou ld be 
che ape r to the  consumers in th at are a, bu t somebody has to foo t the  
bil l, haven’t they  ?

Mr.  S widler. Tha t is ri gh t.
Se na tor  T hurmond. The whole  N ati on  would do it  o r pa rt s of  the 

country  would do it?
Mr.  S widler. Tha t is righ t.
Se na tor Thurmond. An d the consumers of  th at  pa rt icul ar  area 

wou ld ga in  w hile  th e consumers of  t he  N ation  would lose, wou ld they 
not ?

Mr. Swidler. So f ar  as  ta x pol icy is concerned th at  is a fun ction  o f 
the  Fe de ral Powe r Commiss ion, bu t wh eth er an ything  should be 
done  to levy compensatory tax ad jus tm en ts ag ain st the p ublic  agencies 
is y ou r ques tion , not mine. I  thi nk  the  Commission  has  to  look at  the 
sit ua tio n as it  finds  i t. No Fe de ra l proje ct would be invo lved  unless 
Con gress auth ori zes  it.

Se na tor T hurmond. Are  you  go ing  to look at  it  fro m the stan d­
po in t pu rely  of  the consumers in  th at  one are a or  the  consumers 
th roug ho ut  the whole Na tio n who are  going  to hav e to  bear th is 
burden of taxation ?
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Mr. Swidler. I  t hink  I  w ould  look at  i t as I  fou nd  i t, Sena tor , and 

if  Congres s ha d not provide d fo r tax ad jus tments,  th at I  would  n ot  
th ink it  was my functi on  to m ake  them .

Se na tor T hurmond . Ag ain,  I  ask  you  the question, are you  going 
to  look at  it  f rom th e stan dp oint  o f consume rs in th at  im media te are a 
or  consum ers th roug ho ut  the whole Na tion, consumers out  o f the are a 
ha vin g to p ay  more tha n those  wi thin the  area  ?

Mr.  Swidler. Se na tor , I  do n' t th in k I wou ld make any ar bi trar y 
ta x ad jus tm en ts th at  Congres s did  no t di rec t me to make . I f  Con ­
gress th inks  th a t the  sit ua tio n as it  comes before  the  Commiss ion is 
unequa l and  unfa ir  Con gress sho uld  pro vid e th at  these pro jec ts will  
no t be weighed the same, th at  one proje ct sho uld  weig h hea vie r th an  
th e o the r, th at  some discou nt shou ld be made  o r some add ition al  c red it 
giv en to one or th e ot he r ap pli can t.

I t  seems to  me th at  th is is n ot  fo r t he  P ow er  Comm ission to do, and  
th a t we m ust  look at  i t as it  comes to  us and no t tr y  t o ca rry  t hrou gh  
any social  philosop hy we m ight  have  one way  or  th e othe r by making  
ar bit ra ry  ad jus tm en ts one way or  the  oth er.  I  thi nk  we have  to look 
at  it  on th e basi s o f w ha t it  costs these  appl ican ts a nd  w ha t the ir  ac tua l 
expenses  are, and th at  we ough t no t to go throug h th is process to 
which  there  is no end, of  ma kin g com pen satory  adjus tments.  When 
you st ar t th at  you  are  on the  begin nin g of  a road  th at  leads to con­
fus ion  and chaos because if  you beg in to make ad jus tm en ts on one 
side  then  the o the r folk s say , ah , gentlemen , but  we suffer some bu rde ns 
th at the y don't , so they wa nt  some ad jus tm en ts to be made on th ei r 
side,  and I  th ink it  gets  you  nowhere , th at we hav e to tak e it  on the 
bas is of  actual  costs, actual  expenses, ac tua l reve nues, and leave  any  
ad jus tm en ts to C ongress.

The Chairman . An d when  you hav e a case in fr on t of the Com ­
mission  w here there might  be  thi s so rt of  a conflict, there is lon g an d 
detai led  tes tim ony br ingi ng  ou t the mat ters  of  costs, the matt ers of 
taxa tio n,  and all those th ings  t hat  th e Commiss ion mu st weigh.

Mr.  S widler. Tha t, is r ight .
Th e Chairman. Th ere surely  i s no  d ea rth  o f t est imony on th is sub ­

jec t before  th e Commiss ion when a case l ike  th is is up,  i s there?
Mr. Swidler. No, there is a l ot of  t est imony on thi s. I  sho uld  add 

thi s, Se na tor  Th urmo nd , th at  these are all  mat ters  t hat  I would like 
to giv e more th ou gh t to.

I ju st  w an t to ad d thi s, Se na tor  Thu rm ond, if  I  may------
Se na tor T hurmond. Go ahead.
Mr. Swidler. That  I answered pe rhap s a questio n th at I sho uld  

have t rie d to duck on the g roun d th at  I  did  w an t t o th in k more about 
it,  b ut  I  know th at  you wa nt  my presen t a tti tude s on th is and  I  hope 
in  giving  the m th at  I  am no t comm itti ng  myself irre vocab ly to  th is  
sta tem ent of pos ition, because if  i n t he  a ssu mp tion of the  ne w res pon­
sib ilit ies  and wi th the addit ion al lea rn ing th a t I  hop e I  will  have a 
chance  to do, I  should f ind occasion  to  change  my mind,  I  sh all  ex ercise  
th at r ight .

Se na tor T hurmond. Ag ain  I  w an t to  ask  you  t h is : W ould yo ur  de­
cision be based on the bes t in terest of  the consumers in th a t area  or  
would  you tak e into con sidera tion the best  in ter es t of  the consumers 
th roug ho ut  the  Nation  ?
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Mr. Swidler. I would try to follow the standards of the statutes 
which, as I understand it, do not require and probably don’t authorize 
making  conceptual adjustments in actual financial statements. I 
would take the figures as I found them, which I think would mean, 
try ing  to be responsive to your question, tha t I would make the de­
cision on the basis of the interest of the consumers in tha t area, beca.use 
I  don’t know how you could look at the problem any differently w ith­
out basing your decision on your economic preconceptions and your 
social philosophy. I don’t think tha t is what we are supposed to do. 
I  think  we ought to take the figures as we find them.

When you star t making adjustments you come out with the answer 
you wanted in the first place. You have no guidelines, you have no 
direction, except the answer you wanted to ar rive at in itially. I have 
seen many, many of these jiggered financial statements adjusted for 
this and adjusted for  tha t and I th ink they are worthless. They come 
out with just  whatever the artists  a t figures who prepared these state­
ments wanted to show when they started. They didn’t need to go 
through all these figures in order to  come up with tha t answer. They 
knew what they were going to come up with when they started and 
I  don’t want to travel down tha t road. I want to stick to solid figures, 
actual costs, actual expenses, and I will give whatever weight, what­
ever preference, whatever discount, whatever credit Congress d irects, 
make any adjustment Congress directs, but I don’t want to get into 
the figure-jugglingbusiness myself.

Senator Thurmond. Now, in passing upon conflicting applications 
for the development of a hydroelectric project under the Federal 
Water Power Act, i f the proposed plans for construction and opera­
tion were equivalent, would you regard the power cap ital costs result­
ing from the lower rates a t which Government funds are made avail­
able and lower operating costs resulting from the  imposition of a much 
lower tax burden, as supporting a decision in favor of a Government- 
owned or Government-financed applicant?

Mr. Swidler. All other considerations being equal, yes, sir.
I  don’t think that  would happen, but I th ink tha t is the  kind of ex­

pression of point of view that  you want from me and that is my feeling 
on it, tha t if one of the applicants has an advantage in lower capital 
charges t ha t i t is to the interest of the consumer tha t tha t advantage 
should be reflected in the consideration of the application.

Senator Thurmond. In any conflict as to who would be permitted 
to build the same or  equivalent transmission lines would you favor 
construction of Government-owned or Government-financed lines?

Mr. Swidler. No, sir, I would look at the  whole picture and I would 
favor  the answers t ha t resulted in the greatest economies, in the best 
utilization of all your available resources.

The Chairman. And that is the question that Congress in all cases 
must answer when they give or do not give the appropriation  ?

Mr. Swidler. Yes, sir.
The Chairm an. For  the par ticu lar transmission line ?
Mr. Swidler. Yes, sir.
The Chairman. And if  you th ink there is a dearth of testimony in 

those cases, anybody that thinks that,  they are mistaken, too.
Senator  Thurmond. Since Government funds are made available 

to Government-owned or Government-financed power systems at rates 
which are generally about one-half or less the rates at which capital
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can  be obtained  in  th e m ark etp lac e fro m investors , since Gov ernment-  
owned or  Gov ernment-f inan ced  pow er systems ha ve a  tax  bur de n w hich 
is mu ch less th an  the  tot al  tax  bu rden  imposed on investor-owned  com­
pan ies , and since  assu min g an  efficien tly ru n Gov ernment-owned  or  
Governm ent-operated pow er sys tem, these subs tan tia l advanta ges in  
ca pi ta l and tax  costs can r esul t in low er rat es  t o th e consumers of  such 
Governme nt-owned or Go vernm ent-operated  pow er sys tem, wh at  do 
you  conceive to be the  place, if  any , of the investo r-owned ut ili ty  
com pany ?

Did you u nd ers tan d t hat  ques tion  ?
Mr. Swidler. 1 t hink  I un de rs tand  you, Sena tor , and if  I  don’t an ­

swer , why, I hope you will  c atch me u p an d I  wil l be g lad to fill in  on 
an ything  I  have missed.

Th e investo r-owned ut ili tie s now have  about 80 percent  of the  m ar ­
ket,  they pro vid e the b ackbone of pow er s upply  in thi s country. Now, 
any ch ang e th at  came abo ut by  re ason of  grea ter Fe de ral ac tiv ity  could 
only be as  a resu lt of con gres sion al ap prov al  of  t hat act ivi ty.

Now, t hi s is  no t a prob lem  for  th e Comm issio n as I  v isua lize  the ro le 
of  the Powe r Comm ission . Unless Con gress sho uld  ad op t a grea tly  
expanded prog ram in the  p owe r fie ld there is no occasion to  anti cip ate  
any  great  chan ge in the  relati ve  role s of the pr ivat e p art  of  the  ind us try  
and o f the  publi c side. I t wil l, of course, tak e some ad di tio na l ap pr o­
pr ia tio ns  fo r th e pu bli c side to maintain it s pre sent 20 pe rce nt,  app ro xi ­
ma tely, o f the  ma rke t. Bu t, to go beyond t ha t wou ld r equir e congres­
sional  sponsor ship of an exte nsion of Fe de ral pow er ac tiv ity  and it 
would  come abou t not  th roug h an ythi ng  the  Powe r Com miss ion did 
but  throu gh  the action  of yo u gentlemen .

Se na tor  T hurmond. Now, in cid ental ly,  since these  same advan tag es  
could be used to  resu lt in  lower cost in th e ga s business w ould  you  fa vo r 
incr eased Gover nment  ownership or  fina ncing in thi s field or  do you 
confine yo ur  be liefs  on Government  ju st  to  th e e lec tric  ligh t and  pow er 
indu st ry  ?

Mr.  Swidler. I  have h ad  no spo nso rsh ip in any  way  o f any publi c 
ac tiv ity  on the  gas  side and  I don't  know of any  sug ges tions to th at  
effect. So fa r as the pow er field its el f is concerned I have sta ted my 
view that  I  don ’t th in k it  wou ld be a  good thi ng  fo r th e co untry  t o have 
univer sal  publi c owner ship of power fac ilit ies . In  th is  coun try  we 
have a system whe re the pr ivate part  of th e indu str y and the publi c 
par t mon ito r each o ther and  I  thi nk  th is  is good, and  I  w ould  like  to see 
it  cont inue .

Se na tor  T hurmond . T can’t he ar  you, you are  dr op ping  you r voice. 
I  wish you wou ld kee p it  loud, s ir.

Now, Mr.  Sw idler,  ea rli er  in the he ar ings  on yo ur  nomination a 
le tte r fro m Mr.  Ra y Moulto n fro m the Memphis  L ig ht  & W ater  
Divis ion  was  rea d into the reco rd. That  le tter  sta tes  in  pa rt , and 
I  qu ot e:

At the  present time the  division has  many ma tte rs before  the  Federal  Power 
Commission.

Was no t the city of  Memphis  rec ently  one of  yo ur  clie nts------
Mr.  S widler. Th ey  sti ll a re.
Se na tor  T hurmond (con tin uing ). An d, if  so, wou ld no t there be 

a pos sib ilit y of conflict of  int ere st to the ex ten t th at  you as a mem ber
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of  th e Com miss ion would  be pas sing judg men t on mat ters  p er ta in in g 
to  a fo rm er  clien t ?

Mr. Swidler. I  would divorce myself , of course, fro m any  asso cia­
tio n wi th  any  form er client. I  might  say th at  in my work fo r the 
Memphis Lig ht , Gas  & W ater  Division, I have confined m yse lf alm ost  
exclusively  to  th ei r pow er prob lems, and th a t th ei r matt ers before  
the Powe r Com miss ion are  gas  problem s in which  they sta nd  in the  
role of inte rve nors,  I  believe, in some of the gas pro ceedings an d 
where  th e same po in t o f view is m ain tai ned by oth ers  who are pa rti es  
to  those  proceedings.

A t any  rat e, I  am no t famili ar  wi th those cases, have ha d no part  
in  it,  and even if I were famili ar  and did have a part  1 would, of 
course, be caref ul to avoid any  poss ible  con flic t-of-in tere st situa tio n.

But  as I  see it now n oth ing  w ould  come before  me  inv olv ing  M em­
ph is in  which I  ha d p revious ly p ar tic ipate d.

Se na tor  T hurmond . I believe, Mr . Sw idler,  you  were a mem ber  o f 
the P resid en t's  Task  Force on N atur al  Resources  ?

Mr.  Swidler. I was one of the  mem bers  of—yes , I  th in k th at was 
th e name. Th ere was an adv isory committ ee, too, and I  wasn’t clear 
wh eth er I  was on the  task forc e its elf  or on the  adv isory committee. 
I  th in k I  was  on the  task force.

Se na tor  Thurmond . Wel l, don’t you  rem ember  whi ch you were 
on?

Mr.  Swidler. No, sir, I  don’t.
Se na tor  Scott. Would the Se na tor yie ld ? I  don’t thi nk  the witness 

sho uld  be blam ed fo r that , there are  so many commissions and tas k 
forc es an d advi sor y committees.

Tha t is al l I  have to say .
Se na tor  T hurmond. I  di dn ’t th ink Mr. Sw idler had served on so 

many, though. I thou gh t maybe he wou ld remember the ones he had 
served on.

Se na tor Scott. I t  is difficult , sir.  T hat  was me rely  my po int.
Se na tor T hurmond. Among  othe r th ing s, the task  force prop osed, 

and I  qu ot e:
Regional wholesale power supply  systems should be made respons ible for 

meeting the  expanding wholesale  power requ irements  of all  re ta il elect ric sys­
tems at  th e lowest possible cost and supplied  with a s much hydroelectric capaci ty 
as is economically feasible for  low-cost peaking power and reserve capaci ty.

Now, would  you tell me wh eth er the  reg ion al wholesale pow er s up ­
ply systems c ontem pla ted  by  t he  t ask  force, wou ld be Fe de ra l orga ni ­
zat ion s resemblin g the  TV A or  the  South eas tern Powe r Adm inist ra ­
tion, an d if  so, wh at would be the rel ation  of the investo r-owned elec­
tr ic  companies opera tin g in the same are a to the  reg ion al wholesale 
su pp ly  sys tems  ?

Mr. Swidler. Wel l, Sena tor , I  have no thing  wh ate ver to  do wi th 
the pr ep arat ion of th at  repo rt.  I  don’t know  wh at was int ended by 
th a t language . The way th a t commit tee fun ctioned,  the  members 
were  no t ind ivi duall y con sul ted  abo ut the  recommenda tion s and I  
kno w I  wasn ’t. I had  no th ing whatev er to  do with  tha t.

Se na tor T hurmond. Do you  mea n to say th at  a repo rt  was sub ­
mitt ed  by the  task  forc e of  whi ch you  were  a mem ber  a nd  made rec ­
ommenda tion s, and you ha d no th ing to do w ith  th e recomm endations?

Mr . Swidler. Tha t is  r ight , sir .
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Se na tor  T hurmond. You d id n’t see them ?
Mr.  Swidler. No, s ir.
Se na tor T hurmond. You di dn ’t pas s on them ?
Mr.  Swidler. No, sir.
Sena tor  T hurmond. An d you  were no t asked to pass on them  ?
Mr.  S widler. I th in k the re  was a------
Se na tor  T hurmond. Did you appro ve  the rep or t ?
Mr. Swidler. No, sir . Th ere  was a m eet ing  in which a lot of these 

th ings  were  discussed. I  att en de d but di dn ’t otherw ise  pa rti cip ate . 
A ft er  th at  meetin g speeches were made—why,  some commit tee pr e­
pa red  t hat  rep or t, b ut  I  w asn ’t on t hat  com mittee.

Se na tor  T hurmond. W ha t you mea n the n is a  subcom mit tee of  the 
tas k forc e prep ared  the re po rt  fo r the tas k forc e and sub mi tted it 
wi thou t consult ing  th e mem bers  ?

Mr . Swidler. That , is rig ht . Tt was a very lar ge  grou p and  it 
wor ked  in  a very inf orma l way  an d as it  h appened my own role  in it 
was n ot  a s ign ific ant  one.

Se na tor  T hurmond. I  th ink th at  is a ll, M r. C hairm an.
Th e Chairm an . Off the  record.
(Discussion off the reco rd. )
Th e Chairman . On the reco rd.
Th e co mm ittee wil l now go  into executive , session, but we will  resume 

here a t 2 :30 p.m.
Se na tor  Smathers. Mr. Ch air ma n, in the lig ht  of yo ur  ann oun ce­

ment of  Mr. Sw idler' s rea ppearan ce  ag ain  th is aft ern oo n, because of 
some previous,  lon gs tan din g com mitments  I will be unable to ask  of 
Mr. Sw idl er questions which some peop le h ad asked me t o ask of him. 
How ever, I wa nt to sav fo r the  reco rd th at  I  th ink the  q uestion ing  of  
Mr.  Sw idler by the Se na tor  from South  Ca rol ina , Se na tor Strom  
Th urmo nd , com pletely  covers all the  po ints which were rai sed  in the  
questions th at  I  was requ este d to ask.

Consequently, I do not  now feel in the lig ht  of Mr. Sw idler’s a n­
swers to the Se na tor  fro m South  Ca ro lin a’s questions th at  there is 
any fu rthe r purpo se to be. acco mpl ished in my going  ove r the  same 
grou nd  th at  was covered by the  Se na tor from South  Carol ina .

The Chairm an . Th e com mit tee will be recessed  un til  2:30  th is 
aftern oon.

(Thereu pon, at  11:25 a.m., the committ ee was recessed, to recon­
vene a t 2 :30 p.m., th is  same d ate .)

(T he  follow ing  com municatio ns were  received fo r t he  rec or d:)

U.S. Senate,
Committee of Appropriations,

February  21,1961.
Hon. Warren G. Magnuson,
U.S. Senate,
~W ashington, D.C.

Dear Maggie: Your committee will shortly  consider the nomination of Mr. 
Joseph Swidler for  appo intment to the  Fed era l Power Commission.

Mr. Swidler was  connected with  the  Tennessee Valley Authority  a tota l of 
24 years,  15 of which were spent  as General Counsel. During thi s period of 
time, Mr. Swid ler compiled an extrem ely enviable record as a loyal and  con­
scientious Government servan t.

He is widely recognized for  his astu teness  as an atto rne y and for his abil ities  
which have made him outst and ing in his field.



34 NOMINA TION OF JOSEP H C. SWIDLER

It  is with gre at pride  I recommend him to you most highly and  I hope th at  
your  committee will act fav orab ly on his nomination.

With k inde st pers onal regards,  I  a m 
Sincerely,

Estes,
Estes Kefauver.

U.S. Senate,
Committee on Foreign Relations,

March 31,136 1.
Hon. Warren G. Magnuson,
Chair man, Senate Committee on In ter sta te and Fo reign  Commerce,
Sen ate Office Building, Washington, D.C.

Dear Mr. Chairman : I have your lett er requesting  my views on the nomin a­
tion  of Mr. Joseph C. Swidler to be a member of the  F ederal Powe r Commission.

In my opinion, Mr. Swidler is eminentl y qualified for this appointment and I 
stron gly supp ort his confirmation. I hope his nomin ation will be approved 
promptly by you r comm ittee and  th e Senate.

Sincerely yours,
Albert Gore.

Statement of S. R. F inley, Generai. Manager, Electric Power Board of
Chattanooga, Chattanooga, Tenn., to the Senate I nterstate and Foreign
Commerce Committee, in Connection With  the Hearing To Be H eld on the
Nomination of J oseph C. Swidler, Nashville, Tenn ., To Be a Member of the
Federal Power Commission

My name is S. R. Finley, and I am a gra duate  mechan ical and elec trica l 
engineer , licensed as a profe ssion al engineer  in the  Sta tes  of Tennessee, Georgia, 
and  Ohio. Pra ctic ally  all of my adu lt life has  been spen t in the elect ric uti lity  
business , and  since Ju ly 12, 1937, I have been employed by the  Electric  Power  
Board of Cha ttano oga successively as chief engineer , general superinte nden t, and 
general manage r, which position  I now hold.

In the las t 24 yea rs our board  has had many rela tion ship s with the  Tenn essee  
Valley Authority, from whom we purchase  our ent ire  elec trici ty requir ements. 
All of these have been un der my direction,  and  i t was thro ugh the se conta cts w ith 
TVA tha t I became acquain ted with  Joseph  C. Swidler, who for many years was 
Genera l Counsel of TVA, but  who now is engaged in the  privat e prac tice  of  law 
in Nashville, Tenn.

I have alway s found Mr. Swidler to be well informed, industrious, highly 
ethica l, and  honorable in his responsibilities. He has  a highly developed con­
sciousness  of the  public int ere st which is often involved in matters with  which 
he is associa ted. In my opinion, he will make an excellent member, and I hope 
Chairman, of the Fed eral  Power Commission, and I urge  th at  your honorable 
committee approve his nomination for confirmatio n by the  Senate.

My board has  no re lationship s, nor do we expect to  have any, with the Federal  
Power  Commission. My only inte res t in subm itting this whole hearted endors e­
ment of Mr. Swidler is th at  I believe the public intere st will best be s erved and 
the work of this imp orta nt Commission expedited and bet ter carried  out if we 
can have as a member of it  a man of Mr. Swidler’s known and proven ability,, 
industr y, and  ethics.

Nashville, Tenn., April  11, 1961.
Senator Warren Magnuson,
In te rs ta te  and  Fo reign Commerce Committee,
Senate Office Building, Washington, D.O.:

We strongly recommend confirmation of Joseph Swidler’s appo intm ent to 
the  Fed eral  Power Commission. We believe he is uniquely  qualified by ex­
perience and abil ity to perform  effectively the Commission's func tions in a 
man ner fa ir  both to the util ities regulate d and to the  vast number of gas 
and elect ricity consumers throughout the  Nation.

Herbert J. Bingham,
Execu tive Secreta ry, Tennessee Municipal  League.
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Washington, D.C., April 6, 1961.
Senator  Warren G. Magnuson,
Sen ate  Office Building, Washington, D.C.:

Urge approval  by your committe e and confirmation of Joseph Swidler as 
Chairma n of the Federal Powe r Commission. Believe strongly he would uphold 
the public inte rest .

J ames G. Patton, 
Pre sident , Natio nal F arm ers  Union.

P ublic Service Commission of Wisconsin ,
Madison, Wis., April  11, 1961.

Sena tor Warren G. Magnuson,
Chairman, Inte rstate  and Foreign Commerce Committee,
Senate Office Building, Washington, I).C.

My Dear Senator: I reg ret th at  my dut ies as Wisconsin public service com­
missioner do not perm it my appe aran ce before  y our committee in supp ort of con­
firma tion of Mr. J oseph  Swidler as  a member of the  Fed eral  Power Commission.

By way of identi fication may I say th at  I have served as professor of eco­
nomics at  the Unive rsity  of Winconsin unt il my ret ireme nt 2 years ago, when 
I was appointed to the  remaind er of a 2-ye ar term, where I am still  serving. 
All of my life has  been devoted to economics, more par ticula rly  ins titu tional  
economics, which combines law and economics. The ma jor sha re of my atten­
tion has  been devoted to public uti liti es and  I am the  author , among other 
writings, of two books in this field publishe d by the Macmillan Co.: “Outlines 
of Public  Uti lity  Economics” in 1927 and “Public  Util ities in Americ an Cap­
ital ism ” in 1957.

In connection with  these  stud ies I engaged in research, consulting, and admi n­
ist rat ive  acti vities with commissions, private and public util ities, and coopera­
tive  agencies. Beginning in 1933 and exten ding to 1942 I was reta ined  by the 
Tennessee Valley Authority on an inter im basi s as (1 ) special adv iser  to the 
Board, (2 ) power plann ing engineer, and (3 ) cons ultan t. I do not now have 
any special connection with  TVA or any oth er operating public util ity.  It  was 
in this  rela tionship  th at  I first  met Mr. Josep h Swidler  in 1933, who was then 
an atto rne y in the  Legal Division. Of course, I have known and  observed  him 
ever since.

As you and the  members of your committee are  well aware, the re ar e two 
curre nt regu lato ry problems th at  tran scen d all othe rs in importance: one con­
cerns the  regulat ion of tra nsp ort ation agencies  and the  othe r the regu latio n of 
the na tural gas indu strie s. In both cases  it  is a quest ion of working  out  the 
compara tive lim its of monopoly and competition. Thi s is an old problem with  
the  util itie s and it has been worked out  prac tica lly with  vary ing degrees of 
success. May I say somewhat categ orical ly th at  no mathem atic al form ula or 
dogmatic theory will provide  the solution of thi s problem. It  will have  to be 
worked out as a ma tte r of negot iation  and mut ual accommodation, keeping in 
mind the  public intere sts which these  in situ tion s a re to subserve.

Our commission among others was  instru me nta l in pushi ng to a conclusion 
the  Phil lips  case which repr esen ts the  h ard  core o f the  n atu ra l gas problem. No 
one c an be sure th at  thi s case provides  all the answers. It  is incumb ent upon 
the Fed eral  Powe r Commission in cooperation with  the Sta te commissions and 
with the  Congress to work out  reconc iliati ons between wh at sometimes app ear 
to be mutu ally exclusive  answers. It is in thi s connection th at  Mr. Swidler in 
my opinion can be of the gre ate st help in worki ng with  his colleagues. He is no 
dogm atist. He is loyal to the  organizat ion he is working for. Controversy, in­
ciden t to negotiation , is only a means to a gre ate r end.

I sincere ly hope th at  your  committee will vote to recommend Mr. Joseph  
Swid ler’s confirmation.

Sincerely  yours,
Martin G. Glaeser. Commissioner.
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AFTERNOON SESSION

(N ote.—The aft ern oon session was devoted  to the  con sidera tion 
of Mr.  Morg an’s nom ination  to be a member of the  Fe de ral Power 
Com mission ; however, the  fol low ing  discussion  con cerning Mr. 
Sw idler was  he ld and is rep roduce d at  t his  poin t in the  r ec or d:)

Sena tor  Scott. Mr.  Chairma n when we he ard  Mr.  Sw idl er  on 
Apr il 11, t he re  was a colloquy where I asked Mr. Sw idl er if  he had 
he ard a rumo r th at  was circul ated in Wash ing ton  that  the  Pres iden t 
would reques t the  e nla rgement of  the  Fe de ral Powe r Commission by 
two members and  then I add ed the fu rthe r rem ark  “in orde r to  ba l­
ance him oil' ;” and Mr. Sw idler said , no, he ha dn ’t he ard th e rum or, 
bu t he had sta ted to me he und ers tood he was rep ly ing to the  fact  i t 
was to bala nce  him off, t hat  he did  have knowledge th at  the  request 
migh t be made to enlarge it and I freely  accept  the  expla nation. I 
have no men tal reservatio ns abo ut it  at all.  Hi s expla na tio n to  me is 
pe rfe ctl y sat isfactory.

The Chairma n. Well,  you can  pu t th at  in the  record. I  do wa nt 
to  say to the  comm ittee,  as I  said th is  mo rning, it is my un de r­
sta nd ing, and th is  is not  a rum or,  th is  is a res ul t of  some mee tings, 
th at  there  will be reo rga niz ation  pla ns  sub mi tted on the Fe de ral 
Power Commission  under the Gener al Re org aniza tion Act.  Th ere  
will be pla ns  sub mitted  to mos t of  the agencies, the so-ca lled ind e­
pen den t agencies. The FC C came up  las t week and the Fe de ral  
Power Commission, I  don’t know  w hethe r t hat  will  be next or  follow . 
So, the re will be a reo rganiza tion pla n. I t  is, I th ink , a plan  to  ex­
pedite and enl arg e the  au thor ity  of  the Commission mem bers  to  be 
able  to delegate , and  to assig n, more responsibil ity  to othe r people in 
the Commission . But  th ere  w ill be reo rga niz ation  plans , so t hi s is not 
a rum or,  there  will be a plan  on the FP C.
• Sena tor  Scott. Well, the  Pr es iden t has since sen t a  message up  and 
th a t’s wha t Mr. Sw idler wante d to clear up and it  is  cleare d up  a s fa r 
as I am concerned.

The C hairman . The message came up , but  the p lan d id n’t.
Mr. Swidler. I  ju st  wo uld like  to  add  one word t o t hat  ex planat ion .
I  regret  ha vin g misund ers tood your  ques tion,  Se na tor  Sco tt.
The question was wh eth er I  ha d knowledge of  the  Pr es id en t’s pr o­

posal  to recommend an exp ans ion  in the  number of  the mem bers  of 
the  Comm ission . I t  was int rod uced, however, by Se na tor  Scott , in 
these words, th at  “th ere  was some speculatio n indica tin g opp osi tion 
on the  p ar t of  some members of your  own p ar ty  a nd  I  w ant to c lass ify 
thi s dis tin ctl y as a rum or and ask  you wh eth er or  no t it  has any  basis 
in fac t,” and then  the quest ion was “whethe r an arr an ge me nt  h ad  been 
worked out whereby you were  to be nom ina ted  as or igi na lly  an ­
nounced and des ignated as Ch air man , bu t th at  th er ea fter  a  reorga ni­
zat ion  plan  would be subm itte d to  enlarge  the  mem bers hip  of the  
Fe de ral Powe r Commission  to  seven, th is to be followed b y t he  no mi­
nation of  two persons who could cance l out y our vote .”

Well, I  ha d my eye on the can cel ing  out feature in view of  t he  in­
tro du cti on  that, the re were some people in both pa rti es  who had op­
posed  m y nom ination .

Sena tor  Scott. That ’s easi ly und ers tood. I  thr ew  th at  in gr at ui ­
tously  and  you  answered t he  la st  par t o f it.
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Mr. Swidler. I misun derstood your  question. I did  know  t hat  this  
was bre wing  although I------

Se na tor  S cott. I di dn 't know  how close I was. Two days l ater  the  
Pres iden t sen t up the  message and asked fo r the two  ad dit ion al ones; 
I  d idn’t know I was that  close to th e s ituation .

The C hairman. Off th e record .
(Discussion off the record .)
The C hairma n. On the  record .
The committ ee will  sta nd  in recess  u nt il 2 o'clock,  Th ur sd ay  af te r­

noon.
(Thereu pon, at 4: 20 p.m., th e commit tee was  recessed, to reconvene 

at 2 p.m.. Th ursd ay , May 4, 1961, in room  5110, New Senate Office 
Bu ild ing , Wash ing ton , D.C. )





NOMINATION OF JOSEPH  C. SWIDL ER, OF TENNESSEE, 
TO BE A MEMBER OF TH E FED ERA L POW ER COMMIS­
SION FOR TH E REM AINDER OF TH E TERM EX PIR ING 
JUN E 22, 1965

TUESD AY , M AY 9, 1961

U.S. Senate, 
Committee on Commerce,

'Washington^ D.C.
The committee met, pursua nt to adjournment, at 10:10 a.m., in room 

5110, New Senate Office Building, Hon. John O. Pas tore presiding.
Senator P astore. The committee will be in order.
Mr. Swidler, please.
Mr. Swidler, there are some questions t ha t some of the members 

would like to ask you. If there is no objection, Mr. Schoeppel may 
proceed.

Senator Schoeppel. I will be glad to, Mr. Chairman.
1 want to ask a number of questions fo r the benefit of the record, 

Mr. Swidler.
Since your return  to the private practice of law you have been active 

in assisting certain cities to construct municipal electric distribution 
systems that parallel  the distribution systems of some of the private 
utilities. There have been reports tha t you have publicly taken some 
position and denounced the law of Kentucky which prohibi ts such a 
parallel  construction.

Would you give us some explanation of your position with reference 
to this, and in what way you have been active in assisting the com­
munities to change from private  generated power to Federal  generated 
power, if tha t is what you had in mind ?

Mr. Swinr.ER. Yes, Senator Schoeppel.
I represent two cities in Kentucky, Paducah  and Princeton. Each 

is within the area which TVA is authorized to serve under the provi­
sions of  the bond amendment to the TVA Act, whereby each town 
tha t wanted to could own its own electric distribution  system and 
buy power from TVA.

In the case of Paducah, Senator Schoeppel, tha t determination 
has a history which goes back more than 20 years. Paducah is at 
the mouth of the Tennessee River. It  is located only a few miles 
from Kentucky Dam, one of TVA ’s largest structures. It  is also only 
10 o r 15 miles from the Shawnee steamplant. It  is in the center o f 
a great concentration of TVA power, and fo r over 20 years it has been 
attempting to acquire this plant—its di stribut ion system, rather—and 
to buy power from TVA.
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In 1940 when the franchise of Kentucky Utiliti es Co. was short­
lived—had only a few years to run—the company proposed, in order 
to facilitate its  own financing, th at a new franchise be granted under 
the terms of which Kentucky Utilities Co. would sell its distribu tion 
system to the city at any time the city wanted to buy it, and was in 
position to secure power from TVA.

The city, virtual ly from the time tha t franchise was negotiated 
at the request of the company, has been t ryin g to take advantage of 
the option granted in the franchise to acquire tha t system.

There is a long his tory of litigation, in most of which I  played no 
par t, long before I left  TVA, start ing in 1943. This is a litigation  
which has a certain celebrity in Kentucky because it is a kind of 
case study of  judicial frustr ation of the efforts of a town to take ad­
vantage of the rights theoretically accorded by the laws of the  State.

I was asked, 1 think in 1958, if I would represent the city in a 
new effort to take advantage of its  contract rights , and I have been 
doing so.

I might say that  a contract is now in the final stages of negotiation 
with Kentucky Utilities  Co. I think all the substantial points have 
been negotiated.

The same story applies, in slightly different circumstances, in the 
case of Princeton. Princeton  has been proceeding under the provi­
sions of the statutes of Kentucky rather than under any franchise 
provisions. And in that case, too, a contract  has been negotiated and 
is now being put in final form.

Did I leave out something from your question?
Senator Schoeppel. No. I th ink that  answers it satisfactorily , Mr. 

Swidler.
When you were before us on Apri l 11 you said in response to a 

question that  if, for example—
rat es  are too high and no compla int is filed, the  Commission has adm inis trat ive  
responsibili ty to tak e action to bring  rat es  down.

Of course, I realize, as you do, that the Natural Gas Act itself makes 
a distinction between the initiative  on the part of the Commission to 
raise rates or to reduce them, and can increase rates only in accordance 
with a new schedule filed by the natura l gas company.

Would you tell us whether in your judgment the Federa l Power 
Commission has any administra tive duty in the direction of increas­
ing rates where they might be d iscriminatory?

Mr. Swidler. Yes, I think  it does. I think  t ha t tha t is not apt  to 
become a serious question because any company management would 
be remiss if, when faced by a crisis in carrying on its own business, it 
failed to apply fo r necessary increases. But I should think that  if the 
Federal Power Commission should become aware tha t a gas company 
was no t asking for the amount i t would require in order  to carry out 
its public service responsibilities, it should take some action.

Senator Schoeppel. You think tha t would be in the interest of 
fairness?

Mr. Swindler. Yes,Id o.
As I say, I  believe tha t is apt to be academic because I can’t im­

agine a company management le tting things slide to that  extent.
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Senator Schoeppel. Wha t is your opinion with regard to the  action 
the FPC should take in the future as existing FPC licenses for exist­
ing hydroelectric projects expire ?

Mr. Swidler. 1 am hopeful that the Congress will provide some 
guidance to the Commission on th at score. It seems to me t ha t tha t 
problem is so frau ght  with important legislative considerations tha t 
some additional legislation is indicated.

Senator Schoeppel. Had  you finished?
Mr. Swidler. Yes, I think so.
Senator Schoeppel. Let me ask you: Would it be your position 

that  if such licenses expire the FPC should recommend tha t the F ed­
eral Government take over these projects?

Mr. Swidler. No, sir. As I see the situation  now, it would not 
be, conducive to stability and to efficiency in power supply for the 
Federal Government to take over a project here and a project  there. 
It  could be tha t one or two or these projects would fit into a Federal 
system, tha t they could contribute  more to the power economy by 
being integra ted with existing Federa l projects; but I should say 
that for most projects tha t would not be indicated, as I can see things 
now.

Senator Pasture. Will the Senator  yield for a question on that 
point?

Senator Schoeppel. Surely.
Senator Pastore. Ju st so the record will be clear: Could this be 

done without legislative fiat? I mean, would it be a decision tha t 
would lie exclusively within your  jur isdiction without any additional 
authoriza tion by the  Congress?

Mr. Swidler. I can’t answer that question, Senator Pastore. As I 
understood the question of Senator Schoeppel he was asking what I 
would recommend.

Senator Pastore. Tha t may be so. Bu t i t wouldn't make any di f­
ference what you would recommend i f the final decision were up to 
the Congress. How you felt about it might be considered by the 
Congress, but what I  was determining here, for purposes of the record, 
is if we are not getting into matters  of congressional policy.

Mr. Swidler. I think we are, but if Senator  Schoeppel wants my 
policy views I don’t want to withhold them.

Senator P astore. Tha t is true. I want the record to indicate 
that.  So I will ask the question again : Could you do that on your 
own without approbation of Congress ?

Mr. Swidler. Not as I understand the la w; no, sir.
Senator Schoeppel. Mr. Swidler, in the regulations  of the FPC , 

of the rates, charges, and conditions of the sale of power by privately 
owned utilities , could you tell us where the jurisdiction, in your judg ­
ment, of the FP C ends and where the jurisdic tion of the State regula­
tory authorities takes up? In other words, is there, in your judg­
ment, any conflict in  this area;  and, if so, how should this  conflict be 
resolved? Would it be your suggestion tha t it be by legislative fiat?

Mr. Swidler. Did you confine your question to the power 
companies ?

Senator Schoeppel. Let me repeat.
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In  the  reg ula tio n by the  Fe de ral  Power Comm ission  of rate s, 
cha rges, and con dit ions o f the  sa le o f pow er by pr iva tel y owned ut il i­
ties, can you t ell me w here  the jur isd ict ion  of  the FPC  end s a nd  where 
the  jur isd ict ion  of the  State reg ulato ry  au tho rit ies  t akes up?

Mr.  Swidler. The statute is fa ir ly  clear in draw ing the  line , and 
I didn 't real ize th at  the re was a jur isd ict iona l prob lem. The  sta tu te  
speci fically excludes the  reg ula tio n of  di str ibu tio n of electr ici ty even 
if th at  electri city  is gen era ted  and tra ns mitt ed  in in terst ate com­
merce.

The sta tute also yie lds  Federal  jur isd ict ion over securi ty issues to 
the State commissions where the State  commissions  have au thor ity  to 
pass  upon those  issues.

As I  read  the  sta tu te,  it is ra th er  ca ref ull y conceived to avoid con­
flicts. I am not aware  th at  the re is a serious  juris dic tio na l conflict . 
Local matt ers  are  now confided to the S tat e commissions a nd in terst ate 
commerce problems  to the FP C.

Se na tor  Schoeppel. And that , in your  opinion, is where they 
should rest when those  situa tions  develop ?

Mr. Swidler. Yes. I have no recommen dat ions fo r any  change  in 
th at  situation.

Senator  Schoeppel . Do you believe  th at  all  tran smiss ion  fac ilit ies  
shou ld be re quired to  be common ca rri ers ?

Mr. Swidler. I can answer  th at , Se na tor Schoeppel,  in terms  of 
your question s imp ly by saying “No.”

I f  you would like me to exp and  my views  on the  com mon-carr ier  
ques tion,  I would be glad to do it. Bu t I  certa inl y don’t believe 
th at  al l trans mission fac ilit ies  should  be common carrie rs.

Se na tor  Schoeppel. Th an k you.
Now let me go to an oth er m atter.
Mr. Sw idler, a W hit e House release da ted  Ja nu ar y 26 o f th is year 

sta tes  th at  you are  to be named to the membership  on the  Fe de ral 
Power Commission as C hairm an. Might, I  inquire, is i t y ou r exp ecta­
tion  th at  you would be so des ignated, or has there  been any  defin ite 
sta tem ent mad e to you with  reference  to th is ?

Mr.  Swidler. So fa r as I know, there  has been no change  of the  
Pr es iden t’s in ten tio n to  appoint  me as  Ch airma n.

Se na tor  Schoeppel . Sinc e your  ret ire me nt  fro m TV A I  un de r­
sta nd  t hat  you have  been rep res en tin g ce rta in  g rou ps,  as you testi fied 
a whi le ago. Wou ld you care  to tel l us wh at  t ype of leg isla tion you 
were th en  supp or tin g ?

Mr. Swidler. Do you mean in K entuc ky  ?
Se na tor  Schoeppel. Yes.
Mr. Swidler. Senator  Schoeppel,  I  was informa lly  adv oca ting  

changes in the  K ent uck y law which wou ld make the  statutor y rig hts 
of citie s wh ich acquire  th ei r own e lect ric di str ibu tio n systems effective. 
Und er  t he Ke ntu cky law as it sta nds tod ay  the  righ t accorded  by the  
leg isl atu re is so hedg ed procedurall y th at  it is very , very difficul t 
fo r a c ity to tak e advanta ge of the leg isla tive gr an t of  the rig ht  to go 
into  the  electri c di str ibu tio n field when a com mun ity wants  to do so.

Th ere  were  a num ber  of prac tic al improvements in the  Kentu cky 
acquis ition law  th at  I favored. One  of  them , for exam ple, was to 
reduce  the  three valuation tr ia ls  th at are  required in condem nations  
to one. Un de r the  p resent  K entuc ky  law a city , t o acquire  a dis tribu -
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tion system, mu st fir st go th roug h a lon g and involved nego tia tin g 
procedure . Then, af te r months of negotia tions,  wh ich  usu ally have  
no prospects  wh ate ver of  success, bu t whi ch can’t be shorten ed,  the re 
is an ap praisa l procedure , one ap pr ai se r ap po int ed  by each  of the  
pa rti es  and  a th ird to be selected by the  two or,  if  the y can not agree, 
to be appoin ted  by the Gover nor of  Kentu cky .

Th is is a meaningless rigma rol e because  ne ith er  pa rty is required 
to accept the  res ult s of  the  ap prais al.

After  th at  ap praisa l has been com pleted and reje cted, a suit  migh t 
be filed in the  county  co urt . Th e firs t st ep there is  f or  the cou nty c our t 
to appo int a three- ma n ju ry  of  view. The re po rt  o f th at  ju ry  is also 
meaning less , because n ei ther  pa rty is required to acc ept  it.

Then a ju ry  is empaneled  in the cou nty  cou rt, and  there  is a full - 
dre ss con dem nat ion  tr ia l;  and th is,  too, is mea ning less , because  if 
eit he r pa rty tak es exception, there  mu st be a tr ia l de novo in the  ci r­
cui t cour t. Th is, I  say,  makes no sense.

I f  t he  S ta te  means fo r the citi es to hav e no op tion to  en ter  the  dis ­
tri bu tio n business, it should  repeal  the  sta tute.  I f  the citi es are  to 
have the  righ t to  e nte r the di str ibu tio n business, it  ough t to be under 
a sensible sta tu te  which makes it possible, wi thou t alm ost  insupe rab le 
obsta cles,  to det erm ine  a fa ir  value fo r the pr op er ty  and to enable 
the city to  get into  the  business.

Th e specific amend ments  th at I  proposed were  all  inte nded to 
impleme nt the esta blis hed  gen era l poli cy of  the St ate to  pe rm it such 
an  opt ion  to  the  cities.

Se na tor S ciioeppel. Not to be a rb it ra ry  w ith  refe rence to t he  values 
th at  t hey  may  e xpect  leg itim ate ly to be placed upo n the  p rope rti es  to 
be tak en?

Mr. Swidler. No, si r;  the re wou ld sti ll be due  process. Th ere  
would  sti ll be a ju ry  de termination of value. But  you wo uld n’t go 
th roug h step af te r step  af te r step  whi ch exhaust s and  ba nk ru pt s the 
city long befo re it  get s to the  stage where it can  ac tua lly  tak e over.

Se na tor  Sciioeppel. Mr. Sw idler, have you served in a c onsul tat ive  
capacit y to committ ees of Congress, and  wh at  w as the  na ture  of  the  
leg islation  fo r wh ich you served ?

Mr. Swidler. I served in a consu ltin g ca pacity un til  J an uar y of  thi s 
ye ar  a nd fo r I guess  m ost of  th e year  be fore th at  in the H ouse Pu bl ic 
Works  Committee . Th e comm ittee  re fe rre d to me fo r s tud y a nu mb er 
of  bills , and I mi gh t say th at  the  mos t im po rtan t of the measures 
which was re ferre d to me fo r study  and rep or t was the so-ca lled 
Tr im ble  b ill. I fo rget  the numb er of  the  b ill at the moment. I  pr e­
pa red an ana lys is of  t he  bi ll for the  com mit tee at  t he  la st session.

A num ber of  ot he r bills  were ref erred to me involving  specific public  
works in various par ts  of the  country  an d I pr ep ared  repo rts  and  
ame ndm ents in  th at  contex t.

Se na tor  S ciioeppel. Mr.  Swidle r. I  presume th at  you are  aware  th at  
there  is some q uest ion in t he minds of m any  as to  the  righ t of  the  P re si ­
dent  to d esignate  the  new Ch air ma n of th e F ed eral  Power Commission 
in the  p res ent sta te of  th e law,  co nsider ing  the  f ac t t hat  the in cum ben t 
Ch air ma n con tinu es as a mem ber of the Comm ission  until Ju ne  1962 . 
Have you examin ed these pe rtinent  sections, and do you have any  
definite  conclusions one way o r th e o the r on th is?
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Mr. Swidler. I have examined these sections, yes, Se na tor  Schoep- 
pel. I  h ave an opinion on i t as a lawyer. I  do n' t reg ard the p roblem , 
however , as my legal  prob lem. Th is is t he Pr es id en t’s lega l problem, 
and I  presume th at  he ha s leg al advice.

Sena tor  Sciioeppel. An d, of course, Congress sh ould  p rob ably have 
som eth ing  to say about th at  in the  intended legisla tion , the  suggeste d 
leg islation  th at  migh t be of fered fo r con sidera tion  of  Congress.

Mr.  Swidler. Well, of  course, the  P resid en t’s p rob lem  is cons tru ing  
ex ist ing  leg isla tion , and the  cong ressional  problem is wh eth er to 
cha nge  the legisla tion .

Se na tor  Sciioeppel . In  the  Pres iden t’s message of the  13th, the  
Pres iden t gave  spec ial att en tion to the Fe de ra l Power Commission . 
He recom mended, as I remember , t hat  th e Comm ission  be en larged by 
ad ding  two mem bers  and t hat  the Ch air ma n be giv en pow er to  al locate 
the work of the  Commission  among the  various  Commissioners . I t  
was then  suggested th at  th is will  make  possible the  establ ishment of 
three panels of two othe r members and  hims elf : two working wi th 
gas, one with electri city , one panel of  three  mem bers  to work in one 
area, while anoth er pan el of three  covered the oth er,  fre ein g the  
Ch air ma n fo r ad mi nis tra tiv e matters.

Now, in gen eral , is it your un de rst an ding  th at  the Pres iden t is 
sug ges ting panels of thre e, composed of the  Ch air ma n and two m em­
bers,  or  is he sug ges ting panels of two with the Ch airma n op erat ing  
in the  admi nis tra tiv e area? W ha t is your  gen era l reactio n on th is 
proposal, if  you  have  any , or  if you care to sta te your  views?

Mr. Swidler. I  th ink th at  the  rec ommenda tion  had in m ind  p ro vid­
ing  some flex ibil ity so th at  the  panels cou ld be set up  in ei ther  way, 
dep end ing  upon  how t he  panel  system works out.

I th ink flex ibili ty is important.  I  wou ld like  to see it pre served  
un til  the new Commission  can get  its  beari ngs and determine how 
best to ca rry  on the work o f the Comm ission . I am fran k to say th at  
I don ’t know now, Se na tor Sciio eppe l, ju st  how the  Commission can 
ca rry  on i ts work  mos t effective ly.

Sena tor  Sciioeppel. I take it th at fo r the tim e being you migh t 
have  no obje ction to kee ping the  Commission in its pre sen t size and  
au tho riz ing  it to op erat ing in panels of  two  until you have an op­
po rtu ni ty  to look it  ove r more  ca ref ull y, or  could 1 assume th at ------

Mr. Swidler. I am sure  th at  the Pr es iden t had good reasons fo r 
his  reco mmendation, and  he has been adv ised by experts  who know 
more  abo ut it t ha n I  do. These a re not my recommendations, but I see 
no thi ng  amiss in them.

Senator  Sciioeppel. Mr. Sw idler,  as a fo rm er  Federal  employee, 
you of course  I  am sure are  famili ar  wi th the so-cal led me rit  system 
of appointme nt and pro motion wi thi n the Gov ernment service.  
Sho uld  you become Ch air ma n of  the  FPC  with pr im ary au thor ity  
over personnel  m att ers , wh at is yo ur  a tti tu de  tow ard  the  p res en t staf f 
of the  FPC  as you  become acq uai nte d with them  with refe rence to 
th is que stion  ?

Mr. Swidler. Al tho ugh I have been out of the  Governme nt service 
fo r several yea rs, I sti ll th ink of myself pr im ar ily  a s a career  Go ver n­
ment  employee.

It  has  been my experienc e th at  the caree r service con tains many 
people of  grea t ab ilit y and  ded ica tion . I am sure  that  I sha ll find
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in the Federal Power Commission great reservoirs of  talent, initiative, 
enterprise, that I want to take full advantage of.

The management problem in a Federal  agency has many points in common with management problems in any large institution, public 
or private. I am sure tha t there will be some cases of people who would perhaps do better work elsewhere. There will be a need to bring  in some additional talents. But I am impressed, from what I 
know, with the great number of highly skilled and dedicated people in the Federa l Power Commission, and I think primari ly it would be 
my effort to try to draw out of them the best of which they are capable.

It  makes a lot of difference, Senator Schoeppel, whether a man is working in an agency that has a goal, tha t has some leadership, where the people feel t hat  what they are doing is important, where they feel 
that their  work will leave some record tha t i t will be effective.

In an agency with good espr it the best in the staff is brought out, 
and I would hope to be able to do that, Senator Schoeppel. I would 
regard my term of office as a great success if I were able to achieve that  goal.

Senator Schoeppel. Turn ing to another matter, are you fami liar with the so-called area pricing policy of the Commission ?
Mr. Swidler. Generally.
Senator Schoeppel. Would you give us your opinion as to the wis­dom of this approach to the pricing  of gas of an independent pro­

ducer ? What are your views on it, please ?
Mr. Swidler. This is, of course, the  major problem tha t faces the 

Federal Power Commission. With  your leave, Senator Schoeppel, I would like to reserve judgment on that. If  the Commission is faced 
with this overwhelming backlog of producer cases, certainly some admin istrative devices must be worked out to expedite the consid­eration  of those cases.

I shall consider myself fortunate if the Commission is able to work 
itself out of that  backlog and to develop these devices in the course of another year or two. I certainly don’t think I have any answer now.Senator Schoeppel. I think your answer is eminently fai r and I 
share your views; namely, tha t it is a troublesome proposition and 
something should be evolved and worked out tha t can expedite it in some manner. I am very glad to hear you sav th at, as you have just a moment ago.

Are you fami liar with the so-called X-20  case, Transco, recently decided by the Supreme Court, which held tha t the Commission can 
take into consideration the  end use of gas and the in itial price thereof 
in determining whether a certificate of public  convenience and neces­sity should lie granted to the applicant?

Mr. Swidler. Yes, sir. I believe you asked me about tha t at the first hearing.
Senator Schoeppel. Yes. Do you have any fur ther elaboration tha t you want to make with reference to it now ?
Mr. Swidler. No, sir. I thought tha t was a very good opinion of the Supreme Court.
Senator Schoeppel. Do you consider tha t the public interest en­tails consideration of the supply of gas tha t will be available for the public?
Mr. Swidler. Sir?
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Senator  Sciioe ppel . I f  it were shown th at  the  rese rves  being dis ­
covered were fa lli ng  oft' in com pari son wi th the  gas  used—and in a 
lo t of are as th at  is the  situa tio n—w ould  such a fac tor cause you  to 
ree valuat e the prices allow ed for gas  of indepe ndent  pro duc ers?

Mr. Swidler. I t  is one fac tor  in a complex of fac tor s, Sena tor  
Scho eppe l.

Se na tor  Sciioeppel . Mr.  Sw idle r, I un de rst an d you very fra nk ly  
said that  you did  not have any defin ite experience in the  ad min ist ra ­
tiv e resp onsib ilit y or the regula tion of the gas  industry .

Mr. Swidler. Th at  is rig ht .
Sena tor  Sciioeppel . That you were pr im ar ily  intere sted—a nd, of 

course , when  you were wi th TV A—on the  electri cal  side?
Mr.  S widler. Th at is rig ht .
Sena tor  Sciioeppel . 1 note that  in a message of the  Pres iden t he 

publicly  s aid  that  the  techniques necessary  fo r the  hand lin g of prob ­
lems in the field of elec tric power and na tu ra l gas  are  di ffer en t:

An understand ing of one indu stry  does not gua ran tee  a background for 
dealing with the other.

I  am agree ing  wi th the  Pre sident because I  see two diff eren t typ es 
of  appro ach here  and two diff eren t series of problem s, and ce rta inly  
the l at te r on ga s is ve ry importa nt.

Do you feel  th at  you  have to appro ach thi s, I presume , on an ex­
per ience by day, week, and month  basis , to fam iliari ze  y ourse lf with 
the problem s of  the  ind ependent gas  pro ducer s and the  independe nt 
opera tor s who are  develop ers of gas  prop ert ies  in those  fields, as well 
as the  la rg er  companies which have lar ge  reserves ?

Mr. Swidler. I appro ach these problem s wi th grea t humi lity . I 
know I  have  a lo t to le arn .

Sena tor  Schoeppel. Do you ca rry  int o th is responsible pos ition, if 
you  a re confi rmed here, any preconceived idea or  any  fee ling o f pr eju­
dice again st the  oil  or  the  gas indu str y who are  t he  su bjec t m at te r of 
reg ula tion before the Fe deral  Power Commission ?

Mr.  S widler. Not at  all.
Sena tor  Schoeppel. I th ink , Mr.  Ch airma n, those are  the only 

ques tions th at  1 have to ask at thi s tim e.
I  th an k you, Mr . Sw idle r.
Mr. Swidler. Th an k you , Senato r Schoeppel .
Senator  P astore. Mr.  Cot ton ?
Se na tor  Cotton. Mr . Sw idler, I was intere sted in your colloquy 

wi th Se na tor  Schoeppel in reg ard to the m at te r of mu nic ipa l pub lic 
elec tric  pla nts . I f  a city , or metr opoli tan  area, decides t ha t it wants  
its own mu nic ipa l powe rplan t, and secures it, then th at  takes out of 
an are a th at  is being served by a pr ivate ut il ity a ce rta in  luc rat ive  
par t o f th ei r field. Is  that  a reasonable s tatem ent ?

Mr.  S widler. I t could  happen  th a t wav, yes.
Sena tor  Cotton. I f  t hat  is done  on the basis of pe rm itt ing the  p ri ­

vat e ut ili tie s a ce rta in  re tu rn  on th ei r investm ent , a fac tor  in ra te  
reg ula tio n, th at  could mean th at the othe r res idents  of the  area  
served  by th at  pa rti cu la r ut ili ty  whi ch had lost  a luc rat ive  section 
wou ld be compelled to pay  a high er  ra te  fo r thei r ele ctr ici ty ; is th at  
ri ght ?
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These questions are just  simply leading up to the question I  want 
to ask you. Though they seem argumentative , is tha t at least a 
possibility ?

Mr. Swidler. It  is a possibility.
Senator  Cotton. What would be your ideas of solving that prob­

lem? It  is argued to me that if the residents of city X want their 
municipal plant, that  they want to pay for it, buy it, construct it, 
they ought to have it without being impeded in their  desires. How 
would you take care of the added burden placed upon the other con­
sumers in the district or area served by the u tility  ? Would you take 
over the utilit y and serve them publicly ? Would you subsidize them 
in some way, or would you let them in the nature of  things  bear the 
added burden? What is your general approach on tha t particular  
problem ?

Mr. Swidler. Any city which buys or condemns a piece of an inte­
grated power system would and should have to pay severance 
damages. To a degree, and perhaps in some cases completely, the 
severance damages would make the company whole and enable the 
company to continue to serve its remaining consumers without the 
necessity for increasing rates.

Senator Cotton. I)o you mean permanently ?
Mr. S widler. This could be, yes.
Senator Cotton. Or for a limited period.
Mr. Swidler. This could be permanent. There could also be situ­

ations where the company would not be in position to apply as low 
rates for the remaining customers in the future as it would have been 
if it hadn’t lost a part  of its market.

I think this is a question of values in the kind of c ity in which we 
live.

The price of keeping each private system at its peak of efficiency, 
according to its own what you might call technocratic assumptions 
would be to deprive the people in its area of any right  to operate  the ir 
own electric systems, and I say this  is too high a price to pay at least 
in those circumstances.

The legislatures and the courts have worked out procedures for 
compensating the companies. Where there is a really acute case I 
think the legislature should take a special look at the problems of that  
part icular company. But this is a fair ly rare  situation.  And in the 
cases that I know something about, with which I have been in contact, 
the point is more theoretical than practical , and the impact of the 
loss of a single community upon the rest of the  system is hard to find; 
especially in view of the rates of growth of the companies.

It is a rare case where any single community in a large integrated 
system will account for more than the 1 year ’s loan growth of the 
whole system. So that it is a loss that is fai rly readily made up.

But at any rate I think you have to balance against  the interests 
of the company in running the kind of system that it would prefer, 
perhaps the lowest cost system tha t it can plan, against the right  of 
people to run their affairs the way they want to.

Senator Cotton. Ju st to carry’ tha t a little furth er, and I won't take 
unnecessary time, from a general nationwide standpoint you and I 
have had our innings in other committees and at other times about 
TVA and private versus public power.
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Mr. Swidler. I  remember very  well, Se na tor  Cotton.
Se na tor  Cotton. There  is no need of our pu tt in g on an othe r re ­

hea rsa l of that .
In  c omplete  sin cerity I wan t to ask you this,  and I ask it fro m the  

sta nd po in t o f one who rep resents a section of th is country  where th ei r 
consumers and indu stry ’ a re compelled to p ay more f or  th ei r e lec tric ity  
pe rhap s th an  alm ost  any oth er localit y, where we c an’t have a TV A,  
can’t have an au thor ity  unless  we are  prepare d to abol ish and move 
citie s th at  have been located the re fo r 250 or  300 years.

I have ga the red  in the past—and correc t me if I am wrong—I  as­
sume t hat  you feel th at  in most cases, a t leas t, power can be produc ed 
more  cheap ly a nd  efficiently by pu blic  power th an  pr ivate ?

Mr. Swidler. I don’t assume th at  in all  cases, Senator , no.
Senator  Cotton. In  most cases ?
Mr. Swidler. 1 am not convinced tha t that  is so, S enato r Cotton.
Sena tor  Cotton. You feel th at  is tru e in the  case of  T VA; do you 

no t ?
Mr. Swidler. Yes, s ir;  I do.
Sena tor  Cotton. Wh ich  is pro bab ly the best  and largest example 

of p ublic powe r in t his  Nat ion.
Mr.  Swidler. TV A had some q uite unusual adv antage s.
Sena tor  Cotton. I f  th at  is tru e, str ic tly  speaking,  shou ldn ’t the  

whole country  have those advanta ges? Sh ou ldn’t we be a ll pub lic  o r 
all  pr iva te?  I  mean , is it rea lly  fa ir , ex ten din g the  example th at  I 
have  given you, to tak e cer tain are as of th is  country  where they are 
endowed wi th certa in adv antage s, and to mak e them islands  of  low­
cost pub lic pow er in these  day s when you  c an tra ns mit power wi tho ut 
much leak age  fo r lon g distance s, wi thou t going  the whole hog  and  
havin g peop le of every section , and indu str ies  of every section, have  
th at  same advantag e, assisted  by th e ta xp ayers ?

Mr . Swidler. The adv antag es th at  I was th inking  about were not  
pr im ar ily  in sti tu tio na l a dvant age s bu t lo cat ional advanta ges; and geo­
graphica l adv antage s. The ab ili ty  to in tegrate a power system with 
a comp rehensive r esou rce deve lopm ent prog ram  on a ma jor  river,  the  
existence of  la rge coal deposit s in the imm ediate  v icinity of the  power 
system, the  ab ili ty to  combine hy dro and steam, the existence  of  a 
very lar ge  system which permits  gr ea te r div ers ity , thus  taking  ad ­
vanta ge of th e economies of size—al l of these thin gs  p layed a p ar t and  
few of  them are  tra ns ferable or exportable . So th at  the experience 
in the  T ennessee V alle y is n ot necessa rily a pa tte rn  fo r what happens 
elsewhere.

By  th is  I  don’t mean to  exc lude  the possibili ty of some addit ion al 
pub lic pow er area s, bu t all I say is th at  TV A does not necessa rily 
dem onstra te the  need or the  feas ibili ty  of  such addit ion al are as;  th at  
each would  hav e to sta nd  on it s own botto m.

Sena tor  Cotton. You have th ro ug h your  year s of  experience— and 
you have had long ex perience  and I hav e he ard you te sti fy  be fore  com ­
mit tees befo re and have always  admi red  yo ur  a bil ity  and  y ou r fr an k­
ness—is i t yo ur  studie d op inio n------

Mr. Swidler. Let  me say “T ha nk  you,” S enato r Cotton.
Se na tor  Cotton. I t  is sincere.  I hav e disagreed  with you very 

vi tal ly  at  times, as you know. Tha t is a privil ege we a ll have . I t  i s 
no reflection  on you,  and I hope no t on me. Bu t is it  yo ur  studie d
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opinion that there  are areas in this country where private power should 
continue and continue indefinitely, or do you feel tha t gradually public 
power should take  over? I think  th at it a f air  question. If  it  is not, 
don’t you answer it. I th ink we are entitled to know that.

Mr. Swidler. I am glad to make a stab at an answer, Senator  Cotton.
I feel that no area  would consider the kind of a m ajor convulsion 

which is involved in a trans ition  from pr ivate  to public power supply 
for marginal advantages.

Senator Cotton. I beg your pardon. What do you mean by mar­
ginal advantages?

Mr. Swidler. In order to save a small percentage on power.
Where the power companies are doing a good job it seems to me that  

they are secure. That doesn’t mean that there  won’t be some transfers 
between private and public operation. There are and there should 
be—I think it would be a mis take to try  to freeze exactly the present 
patterns  of ownership.

I said here on an earlie r occasion when you were absent, Senator 
Cotton, tha t I saw no signs tha t public power interests should weep 
when a community decides to close down a municipal system and sells 
to priva te pow’er companies, provided tha t when a community wants 
to make the reverse change and acquire itself  a priva tely owned system 
it is free to do so.

As you probably know, the transitions  tend to be a ll in one direc­
tion. The municipal systems have been closing shop at the rate of 
about one a month over a period of years. It  is much easier to  sell 
out a municipal system than  it is for a city to get into the power 
business.

I think the safety valve of the ability to change is a hallmark of 
democracy tha t ought to be preserved, and I don’t see tha t it is a 
serious problem; tha t it would involve any revolutionary changes in 
our power supply system. And just as I say to the people on the 
public power side, “Be calm,” I  say the same thing  to the priva te com­
panies, “Contain yourselves.” This is not the country’s most serious 
problem by any means.

Senator Cotton. May I just  say this to you :
It  is very difficult to be calm when you see your own section of the 

country being bled to death. If  public power is cheaper, if public 
power is an advantage, then everybody should have it, and the con­
vulsion, the convulsion of changing from private to public power 
when, as you use the term “margina l,” when the percentage gained is 
small, the convulsion is a lot better in operation for ulcers than  to just 
wait and quietly bleed to death.

I come from a section th at sees and has seen the situation of not 
being able—I don’t say that our industries have been attr acted  away, 
but not being able to continue on a nominal growth scale, and one 
reason is because of the difference in electric rates, and it has been 
public power that has made tha t difference. You say because of ad­
vantages that a re natural  and so forth, and ability to integrate.

I think another factor has been investment of the taxpayers’ money 
and the resources of the Federal  Government behind it. There is no 
use in going over that.

But what I  am trying to get at is th is :
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If  this is going to be a gradual encroachment through the years 
until  those places where the convulsion will be too great, or where 
the advantages, the opposite of a big hydroelectric dam, is not there, 
if they are going to be left as the backwaters of the country, it presents 
a very serious situation, whether it is gradual or an immediate 
convulsion.

I am apprehensive of a public service commission that in the guise 
or under the principle  of freedom of choice is going to let the  lucra­
tive parts of this  country go into the hands of public power with low 
rates and leave the other sections of the country to perish.

I am asking you frankly , man to man, and I am not sure of the 
answer—this is not an argumentative question, this  is a straigh t ques­
tion—shouldn’t all of the citizens and all the States and all the indus­
tries of th is country have the advantages of public power—in which 
I am convinced you believe, because I have heard you test ify so many 
times—rather than just some who happen to live in those localities 
where it is easy to get those advantages ?

Mr. Swidler. Senator Cotton, you have heard me testify  about 
TYA. I don’t think I have ever testified before about the relative 
merits of public and private power generally. I am inclined to answer 
your question now with great candor. I am not saying tha t this is 
the way I  would have answered it 10 or 20 or 30 years ago, but this 
is the way T feel now.

I would feel now that  a universal public power system would not 
be to the interests of this country. I have looked at trends in the 
growth of the two types of systems and they seem to be fair ly stable 
in their relationships.

In our kind of society you can’t have complete certainty. The cost 
of certainty  is to prohibit change. I don’t think  you want to do that. 
I think our society is flexible enough to accommodate itself to these 
changes which work both ways. I don’t see any likelihood of major 
changes in the overall national propor tions. I do see the possibility of 
shifts back and forth, and I  think those are good, and tha t they should 
work both ways.

When a community finds tha t its own electric  system isn’t doing 
as well as would be possible if it  sold out to a private  company, I think 
it ought to be free to sell. I would hate to see the public system 
freeze even so that  it couldn’t improve itself by associating itself with 
a strong nearby private power company.

And I  think, conversely, when a community has an opportuni ty, as 
its own leaders determine, to improve its situation by undertak ing its 
own power supply, it should be free to do it. And these shifts by 
and large apparently tend to balance off. They don’t balance off 
necessarily within each company. But the price to pay for giving 
that  kind of absolute assurance to every company is too high a price 
in my opinion.

Senator Cotton. Ju st to summarize with two very short questions.
I gather that  you do feel that there are part s of this country that 

are be tter and more efficiently served by private  power?
Mr. Swidler. I think that there are many parts  of this country 

where you could not secure more than  a marginal improvement by a 
shift of  public power systems; yes.



NOMINATION OF JOSEPH  C. SWIDLER 51

Senator Cotton. Are there any pa rts where you couldn’t secure any 
improvement (

Mr. Swidler. T assume that there a re : yes.
Senator Cotton. Now, as a member of the Federal Power Commis­

sion, would you consider it one of your duties and responsibilities 
that whenever there is a shift and this natural law of change is taking 
place, to protect the consumers and users of the remaining districts 
or sections served bv private power from having their  costs go up 
because of the removing from that  area, from its perimeter, from part 
of its service, a pa rt of the market ?

Mr. Swidler. The Power Commission must serve the interests of all.
Senator Cotton. Would you consider the interests in that particular 

instance ?
Mr. Swidler. T wouldn't consider the interests of the remaining 

consumers only.
Senator  Cotton. T haven't suggested that. Would you yourself, 

feeling as you do, considering all factors, would you consider care­
fully the protection of those remaining users ?

Mr. Swidler. Yes, sir.
Senator Cotton. And would you consider it beyond the feature of 

initial damages or initial costs of taking over the plant? I view a 
good deal of apprehension this  thought you advance that  when a com­
munity or somebody else buys a plant, or takes it on condemnation, 
what they pay is going to be a permanent protection for the users, 
the market in the rest of that area.

I doubt i f tha t is a very safe protection.
Mr. Swidler. The long-range interests of all consumers should be 

considered.
Senator Cotton. Thank you.
Senator Y arborough (pre siding) . Senator Scott ?
Senator Scott. Mr. Swidler, I have no questions. I am sure you 

know how I feel about the desirabil ity of implementing the personnel 
of the Commission where there are advantages, and I am sure you 
know tha t I have not expressed any opposition to your confirmation. 
I am interested in the proceedings, but at this po int I believe you and 
1 are both aware of my feelings.

The Morning Gazette implies tha t there is some mysterious con­
spiracy on this side of the table to delay your confirmation. I would 
like to make it clear that my only recollection of the progress of this  
hearing is t ha t it has been inter rupted by sessions of the Senate, or 
by the necessary action of the chairman, in which the members have 
concurred, in substi tuting hearings on urgent measures or o ther mat­
te r,  or liecause we have simply not had the time on given days to 
complete your testimony on that day.

There is an implication in the morning gazette—gazetteer—that 
some people up here are trying to delay your hearing. I was in ex­
ecutive committee sessions today, as I have been before, and I  under ­
stand tha t the chairman is unavoidably absent and tha t tha t is the 
only reason why we are not holding an executive session.

I would like to make this clear for the record, because there seems 
to lie an assumption tha t if you are primarily  an advocate of public 
power you are either good or bad according to the opinion of the 
writer, or if you are for private power or for a partnership theory
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th at  y ou belong in the  good or the  bad side, or  t hat  if you  believe in 
the  pr ivate pow er theory  or  the  p ar tner sh ip  theo ry  you must, by the  
very na ture  o f t hat  be lief, be some so rt of  a stooge fo r the oil and gas 
inte res ts.

I hold a dif ferent  opin ion.  I believe  th at the  consumers of my 
Sta te,  which has lost  populat ion —and the Com monwe alth  has lost  
popu lat ion  each  decade, has  lost  th at  po pu lat ion  to  oth er areas fo r 
oth er reasons, inc lud ing  lower power rates,  sometimes also fo r rea­
sons of  clim ate,  somet imes pe rha ps  fo r reasons of the opera tio n of 
the  sen ior ity  system in Congress—b ut  fo r wh ate ver  reason, I  believe 
the re is a  case t o be ma de fo r th e or dina ry  co nsumer  a nd  his int ere sts  
th at  may  coinc ide wi th  th at  of pr ivat e power. I f  he is in Pe nn ­
sylvan ia I  susp ect th at  gen era lly  it  does. I f  he lives  in Tennessee, 
his  in terest s may coincide w ith  th at  of th e pu bli c power , an d I  th in k we 
sho uld  respec t those differences. But  I  do wa nt to  make it  clea r, 
except fo r th is lit tle  homily of mine—and I  assu re you  there are  no 
gr its . In  th is  hom ily—I  am pe rfe ctl y prep ared , as you  know, to 
vote  fo r your  conf irmation and to go int o executive  session and 
say so; and have been now fo r some tim e since you  hav e testi fied . 
Yo ur  views and min e happen to disa gree. My views lost;  and the  
Pr es iden t is en titl ed  to pu t peop le in there who agree with his  views 
if  the y are otherwise  qualified.

I  would like to cle ar th at  fo r the record  because the kee per  of our 
pub lic conscience has  again  th is mo rning un derta ken to  adv ise us 
of wh at we m ust  do. W ith  al l due  re spect t o the p ress I  w rote a book 
once say ing  you mu st never qu arre l wi th the pres s, and th at  is why  
I do it frequent ly.

Th an k you.
Sena tor  Yarborough. Are there any  fu rthe r ques tions of  the  wit­

ness ?
Sena tor  Schoeppel. Mr. Ch airma n, I  would like  to ask one fu rthe r 

ques tion.
Mr. Sw idler,  you may have covered th is  before.  I f  you have , in di ­

cate i t, and if  you  have no t I  w ould like to  have  yo ur  views on it.
The TV A has  now been demarca ted  in a certa in are a of  ac tiv ity , 

fo r whi ch it  is cert ified  a nd  fo r which it  comes unde r the juris dic tio n 
of  the  law s and  the rules and  the  regula tions.

Do you  general ly agree th at  th at  is a sa tis fac tor y arr an ge me nt  to 
preven t some of  t he  very th ing s th at  you hav e been questioned about 
here th is mo rning, about the loss of  industr ies  going i nto  oth er areas 
where the y have a grea ter advanta ge , say, of public power, they may 
th ink , and taxing  pow er and all th at . In  othe r words, sum ming it 
u p : Do you g enera lly  agree t hat  th e l im ita tio ns  placed upon the T v A 
are  prac tic al at  thi s pr ese nt time?

I  know  th at  TV A is no t the  s ubjec t of  th is  committee 's or the  F ed ­
era l Powe r Commiss ion’s consideratio n.

Mr. Swidler. Senator , at  th e time th at  the  te rr ito rial  lim ita tions  
to the  bon d-f inancing amend ment were  proposed, I  was opposed  and  
I  was opposed to  them  on several gro unds.  One  of  them was th at  
the question of  boundary ad jus tm en t di dn ’t  lend its elf  to legi sla tive  
solution,  th at  the re had been a long per iod  of  sta bi lit y and th at  I 
th ou gh t th at  sit ua tio n would con tinue wi tho ut the  necessity fo r a 
leg islative  line. I thou gh t I saw the  possibili ty th at  it would prove
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in the long run to be hur tfu l to the private companies because I 
wasn't sure tha t—I hope you will unders tand me, Senator—I wasn’t 
sure that Congress would hold the line perhaps as well as TVA would 
without legislation.

TVA has all the area that it can, say, graze over.
There was another reason, and tha t is tha t by leaving the s ituation 

relatively fluid—tha t is not exactly the word I want—by failing to 
make it extremely rigid, I thought the influence of the TVA pro­
gram would be more widespread without necessarily adding addi­
tional terr itory; tha t a degree of  flexibility would help in expanding 
the effect of the TVA example.

I think these considerations are still valid and it remains to be seen 
whether tha t line is a right  line, whether i t can be held or should be 
held.

I would think it would be a mistake, for example, for TVA—I mean 
for the Congress—to direct the places where TVA should act  locally.

This is, I think,  a matter that is easier and better for the TVA 
Board to handle. So I do have questions about the  ter ritor ial limita­
tions in the bond financing amendment, Senator Sclioeppel.

Senator Yarborough. Any fu rther questions?
All questioning closed ?
(No response.)
Senator Scott. Mr. Chairman, in another hearing on Howard Mor­

gan, may I  ask to include as part  of tha t record a letter to the P resi­
dent of the United States from Representative  Robert Wilson, of 
California , under date of April  28, 1961, which he has requested be 
included, and of course a copy of i t made available to Mr. Morgan.

Senator Yarborough. Yes. The lette r is ordered to be included 
in the hearing  of the record of Mr. Howard Morgan, nominee for 
the Federal Power Commission.

Tha t record is open, is it ?
Mr. Baynton. Yes, sir.
Senator Yarborough. The letter of Apri l 28, 1961, from Mr. Bob 

Wilson, Member of Congress, is ordered printed  in the Howard Mor­
gan record on motion of the Senator from Pennsylvania.

If  there are no further  matters to be heard this  morning, the hearing 
stands adjourned.

Thank you.
(Whereupon, at 11:23 a.m., the  committee was adjourned.)
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