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EXPRESS COMPANY EXEMPTIONS

FREIGHT FORWARDER CONTROL

FR IDAY , JU LY  20, 1962
H ouse of Representatives, 

Committee  on I nterstate and F oreign Commerce,
Washington, D.G.

The committee met, pursua nt to notice, a t 10:10 a.m., in room 1334, 
New House Office Building, Hon. Oren H arr is (chairman of the com­
mittee) presiding.

The Chairman. Let the committee come to order.
This morning  the Committee on Inte rsta te and Foreign Commerce 

is conducting hearings on two bills amending the  Inte rsta te Commerce 
Act.

H.R. 4272, introduced by ou r colleague, Mr. Williams, amends sec­
tion 4 to provide tha t the provisions of  the section rela ting  to long- and 
short-haul charges shall not app ly to express companies.

H.R. 12201, which I introduced  at the request of the Interst ate  Com­
merce Commission, amends section 5 to provide that this section re­
lating to combinations and consolidations of carriers shall apply  to 
freight forwarders as well as to those car riers under  pa rts I, II , and 
II I  of the act.

Copies of these b ills along with various agency report s will appear 
at this point in the record.

(The bills, H.R. 4272, H.R. 12201, and agency repor ts follow:)
[H.R. 4272,  87 th  Cong., 1s t seas.]

A BI LL  To amend  part  I of  the  In te rs ta te  Commerce Act in orde r to  pro vide th a t the  
prov isi on s of sec tion 4( 1)  the reo f, re la ting  to  long and sh or t ha ul  cha rges, shal l no t 
apply  to  express  com pan ies

Be it enacted by the Senate  and  House  o f R epresen tatives of  the United Sta tes 
of America in Congress assembled,  Th at  section 4( 1) of the In ters ta te  Commerce 
Act (49 U.S.C. 4( 1) ) is amended by insert ing  before the period at  the  end 
thereof a colon and the fol low ing : “And provided fur the r, Th at  the  provis ions 
of thi s parag rap h shall  not apply  to express  companies sub ject to t he provisions 
of thi s pa rt ”.

[H.R. 12201, 87 th  Cong., 2d sess .]
A BILL  To clar ify  ce rtain provisions of p a rt  IV of the In te rs ta te  Commerce  Act and to 

place tran sa ct io ns  inv olv ing  unific ations or  acq uis itions of co ntr ol of fr ei gh t fo rw arde rs 
un der the pro vis ion s of sec tion  5 of the Ac t

Be it  enacted  by the Sen ate  and House  of Rep resentativ es of the United
Sta tes  of America in Congress assembled, Th at section  5 of the In te rs ta te  Com­
merce Act, a s amended (49 U.S.C. 5), i s amended—

(1) by sub stit uting the  words “Subject to section  410 of pa rt  IV of this 
Act, it ” for the  word “I t” a t the  beginning of sub paragraph  (a)  of pa ra­
graph (2) the reo f:

1



2 MISCELLANEOUS BILLS

(2) by changing the language following the colon in the first sentence of paragraph (3) thereof to read: “Section 20 (1) to (10), inclusive, of this part,  sections 204(a) (1) and (2) and 220 of par t II, section 313 of par t III , and section 412 of par t IV (which relat e to reports, accounts, and so forth, of carr iers ), and section 20a (2) to (11), inclusive, of this part, and section 214 of par t II (which relate to issues of securities and assumptions of liability of car rier s), including in each case the penalties applicable in the case of violations of such provisions.’’;(3) by adding at the end of paragraph (4) thereof the following new sentence: “Any such transaction or control or management in a common interest involving a freight  forwarder  subject to par t IV which was law­fully accomplished or effectuated prior to the effective da te of the amend­ment of paragraph (13) to embrace freight forwarders within the meaning of the term ‘car rier ’ as used in paragraphs (2) to (12), inclusive, of this section, or the continuance thereof, shall not be deemed a violation of the provisions of this paragraph.” ; and
(4) by changing paragraph (13) thereof to re ad:  “As used in paragraphs (2) to (12), inclusive, the term ‘car rier ’ means a car rier  by railroad,  an express company, and a sleeping-car company subject  to this pa rt:  a motor car rier  subject to part I I ; a wate r carr ier subject to par t I I I ; and a freigh t forwarder subject to par t IV.”.

Sec. 2. Subsection (c) of section 404 of the Inters tate  Commerce Act, as amended (49 U.S.C. 1004(c)), is amended to read as follows: “It  shall be unlawful for any common carr ier subject to par t I, II, or II I of this Act to make, give, or cause any undue or unreasonable preference or advantage to any freight forwarder, whether or not such freight forwarder controls, is con­trolled by, or  is under common control with such carrier , in any respect what­soever; or to subject any freigh t forwarder, whether or not such freight  for­warder controls, is controlled by, or is under common control with  such carr ier, to any undue or unreasonable prejudice or disadvantage in any respect what­soever.”.
Sec. 3. Section 410 of the Inte rsta te Commerce Act, as amended (49 U.S.C.1010) , is amended—

(1) by changing the semicolon in the second sentence of subsection (c) thereof to a i>eriod and by striking the rest of the sentence;(2) by substitu ting the words “Except as provided in section 5 of this Act, any” for the word “Any” at the beginning of subsection (g) thereof; and
(3) by changing subsection (h) thereof to read : “No person holding a permit issued under this par t shall be authorized to engage in any direct railroad, water, or motor-carrier operations subject to par ts I, II, or III  of this Act, except motor-vehicle operations in transportat ion which, pur­suan t to the provisions of section 202(c) (1) of this Act, is to be regulated as service subject to thi s part. ”.

Sec. 4. Section 411 of the Int ers tate Commerce Act, as amended (49 U.S.C.1011) , is amended—
(1) by deleting subsections (a) and (g) thereo f;(2) by redesignating subsection (c) thereof as subsection (b) and by changing the subsection as redesignated to read : “After the expiration of 6 months from the date of enactment of this amendatory paragraph, it shall be unlawful for any person affiliated with any car rier  subject to part I, II, or III , within the meaning of section 5(6) of par t I, to hold the position of officer or director in any freight forwarder subject to this part,  or hold any stock in such a freight forwarder, unless, upon due show­ing, in form and manner prescribed by the Commission, it shall have been authorized by order of the Commission finding tha t neither  public nor pri­vate interests will be adversely affected t hereby : Provided, however, That  if the position or stock was or could have been lawfully held on the date of enactment, such holding may continue pending determination of an application for such order filed by or in behalf of such person prior to the expirat ion of such period.” ; and
(3) by redesignating subsections (b), (d) , (e), and (f) thereof as sub­sections (a) , (c),  (d),  and (e),  respectively, and by substitut ing the words “provisions of subsection (a)  or (b )” for the words “provisions of subsec­tion (a) , (b), or (c )” wherever they appear  in redesignated subsections (c) and (d).



MISCELLANEOUS BILLS

E xecutive Office of th e P resident,
Bureau of th e B udget,

Washington, D.C., July  19, 1962.
lion. Oren Harris ,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives , Washington, D.C.

Dear Mr. Chairm an  : This is in reply to your request for comments on H.R. 
4272, a bill to amend p art  I of the  Interst ate  Commerce Act in order to provide 
tha t the provisions of section 4(1) thereof, relat ing to long- and short-haul 
charges, shal l not apply to express companies.

H.R. 4272 would amend section 4(1) of the  In tersta te Commerce Act to exempt 
express companies, as common ca rriers under  p art  I of the act, from the long- 
and short-haul and aggregate-of-intermediate rates provisions thereof. The 
Department of Commerce in its report on this proposed measure, states  tha t 
section 4 serves a rather  limited purpose in its application to express companies 
and tha t express companies would still be subject to provisions of the act 
relating to destructive competition, undue discrimination, and preference or 
prejudice.

The Bureau of the Budget would have no objection to enactment of this 
legislation.

Sincerely yours,
P hil li p S. Hugh es,

Assis tant Director for Legislat ive Reference.

T he  Secretary of Commerce, 
Washington, D.C., July 20, 1962.

Hon. Oren H arris ,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Mr. Chairma n : This is in fur the r reference to your request for the views 
of this Department with respect to H.R. 4272, a bill to amend par t I of the 
Inte rsta te Commerce Act in order to provide that the provisions of section 4(1) 
thereof, relating to long- and short-haul charges, shall not apply to express 
companies.

H.R. 4272 would amend section 4(1) of the Interst ate  Commerce Act so as  to 
exempt express companies, as common carriers under pa rt I of the act, from 
prohibitions against a grea ter charge for a shorter than for a longer haul over 
the same direct route, and agains t the establishment of a higher through rate  
than  the aggregate of intermediate rates.

This Department unders tands tha t no complaints under section 4 have been 
filed against the Railway Express Agency, Inc., the only express company 
utilizing rail  carriers, since 1922. The Department also understands tha t since 
such date very few appl ications for relief from the provisions of the  section have 
been filed by the express agency.

It  would appear, therefore, tha t section 4 serves a rather  limited purpose in i ts 
application to express companies. Furthermore, even though exempt from the 
provisions of section 4, express companies would stil l be subject to provisions of 
the act relating to destructive competition, undue discrimination, and prefer­
ence or prejudice.

The Department of Commerce would not, therefore, object to the enactment of 
H.R. 4272.

Th Bureau of the Budget advised there would be no objection to the submission 
of this report from the standpoint of the admini stration’s program.

Sincerely yours,
E dward Gudeman, 
Secretary of Commerce.
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I nterstate Commerce Com mission ,
Office of th e Chairm an ,

Washington, D.C., March 20, 1961.
Hon. Oren H arris,
Chairman, Comm ittee on Inte rst ate  and Foreign Commerce,
House o f Representatives,
Washington, D.C.

Dear Chair man  Harris : You r le tt e r of  M ar ch  7, 1961, ad dre ss ed  to  th e C ha ir ­
m an  of  th e  Co mm iss ion  an d re ques ting  an  ex pr es sion  of  vi ew s on  a bil l, H.R. 
4272, in trod uc ed  by Con gr es sm an  W ill ia m s,  to  am en d p a rt  I of  th e In te rs ta te  
Co mm erc e Act in  o rd er to  pr ov id e th a t th e  pr ov is io ns  of se ct ion 4 (1 ) th er eo f, 
re la ti ng  to  long- an d sh ort -h au l ch ar ge s,  sh al l no t ap pl y to  ex pr es s co mpa nies , 
has been  re fe rr ed  to  our  co m m it tee on legi sl at io n.  A ft er  co nsi der at io n by th a t 
co mmittee , I am  au th ori ze d to  su bm it  th e  fo llo wing co mm en ts  in it s b e h a lf :

The  pr ov is io ns  of  se ct ion 4 of  th e  In te rs ta te  Co mmerce  Ac t a re  ap pl ic ab le  to  
comm on ca rr ie rs  su bje ct  to  p a rt  I or p a r t I I I . U nd er  se ct io n 1(3 ) (a ) of  th e 
ac t ex pr es s co mpa nies  a re  spec ifi ca lly  incl ud ed  in  th e  te rm  “com mo n ca rr ie r, ” 
an d ar e,  th er ef or e,  su bj ec t to th e  pr ov is io ns  of  se ct ion 4. On  Ju ly  11, 1957, sec­
tio n 4 w as  am en de d (71  S ta t.  292) by m ak in g th e se ct ion se lf -o pe ra ting  w ith re ­
sp ec t to  ci rc ui to us ro ut es . Se cti on  4  n ow  pro hi bi ts  a g re a te r ch ar ge fo r a sh ort er 
th an  fo r a long er  h au l ov er  th e s am e dir ec t ro ut e.  I t al so  pro h ib it s th e es ta b li sh ­
m en t of  a hi gh er  th ro ugh ra te  th an  th e  ag gre gat e of  in te rm ed ia te  ra te s.  Th e 
Co mm iss ion , up on  ap pl ic at io n an d a ft e r in ves tigat io n, ho wev er , is  au th ori ze d,  in 
sp ec ia l ca ses, to  g ra n t re li ef fr om  th e  pr ov is io ns  of  se ct ion 4.

H.R. 4272 wo uld am en d th e fo urt h  sect ion by spec ifi ca lly  ex em pt in g ex pr es s 
co mpa ni es  sub je ct  to  p a rt  I  of th e ac t f ro m  t he  long-  a nd s hort -h au l an d a gg re ga te - 
of -int er m ed ia te  ra te s pr ov is ions  th er eo f.  Th e R ai lw ay  E xpre ss  Agenc y, Inc.,  is 
th e  on ly  ex pr es s co mpa ny  now in  op er at io n which  uti li ze s ra il  carr ie rs . Exc ep t 
fo r in st an ce s inv olving  po in t- to -p oint  co mmod ity  ra te s,  th e  m ajo ri ty  of  ex pre ss  
ra te s  an d ch ar ge s a re  es ta bl is he d on w hat is kn ow n as th e  bloc k sy stem . U nd er  
th is  fo rm  of  ra te m ak in g,  th e  co un tr y is  divi de d in to  appro xim at el y  950 geo ­
gra phic al  blo cks fo rm ed  by th e para ll e ls  of  la ti tu d e  an d th e m er id ia ns of  lo ng i­
tude . R ate s ap ply from  blo ck to  blo ck,  w ith  ea ch  blo ck  be ing un if orm ly  69 mile s 
long  a nd  f ro m  45  to  62 m ile s w ide . Thu s,  t he  s am e ra te  w ou ld ap pl y to  a ll  ex pre ss  
st a ti ons w ith in  t he  sam e block.

The  so-call ed  block system  m ak es  it  ex trem el y dif fic ul t to  see w hat th e di re ct  
ro u te  is be tw ee n tw o po in ts  w it h  an y de gr ee  of  cert a in ty . M oreo ve r, sin ce  th e 
expre ss  comp any, und er  it s ag re em en t w ith  th e ra il  carr ie rs , m ay  tr an sp o rt  a 
sh ip m en t ov er  th e mor e d ir ec t ro u te  or  ov er  a ci rc uitous ro ute , th e  sh ip pe r, fo r 
who se  pr ot ec tion  sect ion 4 w as  de sign ed , in  fa c t has no kn ow ledg e as  to  w het her  
a vi ol at io n w ill  oc cur. T his  und ou bt ed ly  ac co unts  fo r th e  fa c t th a t no  com­
pla in ts  un der  th is  se ct io n ha ve  been  tile d again st  th e R ai lw ay  Exp re ss  Agenc y 
sin ce  1922, th e yea r of  i ts  in ce pt ion.  In  a c tu a l pr ac tice , ex pre ss  ra te s an d ch ar ge s 
under  th e block sy stem  ge ne ra lly co nf or m to  sect ion 4, w ith th e  re su lt  th a t th e 
ex pre ss  agency, sinc e 1922, has  til ed  on ly  20 ap plica tion s fo r fo u rt h  sect ion re lie f.  
Eve n th e  m ajo ri ty  of  th es e applica tions re la te d  to  ge ne ra l in cr ea se d ra te  pro ­
ceed ings . Any depart u re s th a t oc cu r ar e,  fo r th e m os t p art , te ch ni ca l in  na tu re , 
as , fo r ex am ple,  whe n a d ir ec t ro u te  t ra vers es a hig her  ra te d  in te rm edia te  blo ck 
to  rea ch  a  lo wer  r a te d  b lock.

U nd er  th es e ci rc um stan ce s,  we reco gn ize th a t se ct ion 4 pre se ntly  se rv es  a ve ry  
lim ited  pu rp os e in  it s ap plica tion  to  ex pre ss  co mpa nies . I t  m ust  also  be reco g­
nize d th a t th e ir  ex em pt io n fr om  th e  pr ov is io ns  of  se ct ion 4 wo uld in no way  
re liev e them  from  th e  oper at io n  of  th e  o th er ra te m akin g  pr ov is io ns  co nt ai ne d 
in  th e In te rs ta te  Co mmerce  Ac t. The  Co mm iss ion  wou ld  st il l ha ve  au th o ri ty  
unde r th e  pr ov is io ns  of  se ct io ns  1, 2, an d 3 of  th e ac t to  o rd er  th e  remov al  of  an y 
des tr uct iv e co mpe tit ion,  un du e dis cr im in at io n , pr ef er en ce , or  pr ejud ice.

For these reasons, we would have  no objection to the enac tmen t of H.R. 4272.
Sin cere ly,

Everett H utchinson , 
Chairman, Comm ittee on Legislation.

Everett H utchins on . 
Howard G. Freas.
Kenn eth H.  T uggle.
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U.S. Department of J ustice,
Office of the Deputy Attorney General,

Washington, D.C.,July  25, 1962.
lion. Oren Harris,
Chairman, Inter state  and Foreign Commerce Committee,
House of Representatives, Wash ington, D.C.

Dear Mr. Chairman : This is in response to your request for our comments on 
H.R. 4272, to amend pa rt I of the Inters tate  Commerce Act in order to provide 
tha t the provisions of section 4(1) thereof, relating to long- and short-haul 
charges, shall not apply to express companies. The Department  of Just ice favors enactment  of this measure.

Under the existing provisions of section 4(1) of  the Int ers tate Commerce Act 
(49 U.S.C. 4 (1)) rail carrier s (including rail express companies) are prohibited from establ ishing higher rates  for transporta tion for a shorter distance over the  
same line or route in the same direction than are  charged for a longer distance. 
This so-called long- and short-haul provision was incorporated in the Interst ate  Commerce Act at  a time when railroads had littl e or no competition. It  was 
designed to afford shippers protect ion against a  particular type of discrimination arising from the charging of higher rates on shorte r than on longer traffic move­
ments of the same commodity over the same line. The u sual cause of long- and 
short-haul  discrimination was the existence of competition on the longer haul 
and the  absence of such competition on shorter  movements.

H.R. 4272 would exempt rail express companies from the prohibitions of the 
long- and short-haul section of the Inters tate  Commerce Act. Neither motor 
carr iers  nor airlines are currently subject to the long- and short-haul rat e re­strictions.  In consonance with the President’s transportation message of April 5, 
1962, which called for equal competitive opportunity under diminished regula­
tion and for greater reliance upon competition, it is believed tha t rail express 
companies should be freed of restrictions  under which they alone labor so that 
they may compete more flexibly with motor carriers and airlines. The latte r now offer serious competition.

For the foregoing reasons, the Department of Just ice favors enactment of 
H.R. 4272, which would put rail  express companies on an equal competitive 
basis with express operations in other modes of transport.

The Bureau  of the Budget has advised tha t there  is no objection to the sub­
mission of this report from the standpoint of the administration’s program. 

Sincerely yours,
Nicholas deB. Katzenbacii,

Deputy Attorney General.

Interstate Commerce Commission,
Office of the Chairman, 
Washington, D.C., June 28, 1962.

Hon. Oren Harris,
Chairman, Committee on Inte rstate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Chairman Harris : I have your le tter  of June  26, 1962, enclosing copies 
of a bill, H.R. 12201, introduced by you, to clarify certain  provisions of part  IV" 
of the Inters tate  Commerce Act and to place transac tions involving unifications or acquisitions of control of freight forwarders under the provisions of section 5 
of the act, and requesting a report and comments thereon.

This proposed measure would give effect to legislative recommendation No. 5 
in the Commission’s 75th annual report. Copies of the statement of justif ication 
were transmitte d to you with my l ette r of June  14, 1962, requesting introduc­
tion. Additional copies of tha t tran smi ttal  are  enclosed for convenience of 
reference.

Your assistance in introducing this  proposed measure is very much appre­
ciated.

Sincerely,
Rupert L. Murphy, Chairman.

S7292— 62------2
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R eco mmend ation No. 5
Thi s prop os ed  bi ll wo uld give  ef fect  to  le gi sl at iv e reco m m en da tion  No. 5 of  th e 

In te rs ta te  Co mm erc e Co mm iss ion  as  se t fo rt h  on pa ge  187 of it s 75 th  annual  
re port  a s  fo ll ow s:

“W e reco mmen d th a t th os e pr ov is io ns  of  p a rt  IV  of th e  ac t re la ti ng  to  ow ne r­
ship , co nt ro l, an d op er at io n of  fr e ig h t fo rw ard ers  in  com mo n w ith ca rr ie rs  of  
o th er mo des be revi se d an d clar if ied an d, to  th is  en d, th a t fu tu re  tr ansa cti ons 
inv olving  su ch  re la tion sh ip s be m ad e su bje ct  to th e pr ov is io ns  of se ct ion 5 of  
p a rt  I .”

JUSTIFICATION

The  pr es en t pr ov is ions  of p a r t IV of  th e  In te rs ta te  Co mm erc e Act co nc erni ng  
ow ne rshi p,  co nt ro l, an d ope ra tion  of  f re ig h t fo rw ard ers  a re  ex trem el y co nf us in g 
an d.  in some in st an ce s,  appar en tl y  co nf lic tin g.  T he att ached  d ra f t bi ll wo uld  
cl ar if y th is  si tu ati on  by m ak in g fr e ig h t fo rw ard ers  su bje ct  to th e pr ov is io ns  of  
sect ion 5 of  th e ac t.

Se cti on  411(a ) of  t he ac t pro hi bi ts  a fr e ig h t fo rw ard ers  o r any p er so n (def ined  
in sec. 402 as in cl ud in g an  ind iv id ua l,  firm,  and  c orp ora tion) co ntr oll in g a  f re ig h t 
fo rw ard er fr om  ac qu ir in g co nt ro l of  a c a rr ie r su bj ec t to  p a rt s  I, II , or  I I I  of  th e 
ac t. E xp re ss ly  ex ce pt ed  from  th is  p ro hib it io n  is  th e  ri g h t of  an y c a rr ie r sub­
je c t to  p a rt s  I, II , or  I I I  to  ac qui re  co ntr o l of  an y o th er c a rr ie r su b je ct to  th os e 
p a rt s in  ac co rd an ce  w ith th e  pr ov is io ns  of sect ion 5 of  th e  ac t. In  ad di tion , 
un de r se ct io n 41 1( g)  it  is  la w fu l fo r a comm on  c a rr ie r su bje ct  to  p a rt s  I,  
II , or  I I I  or  an y pe rson  co nt ro ll in g su ch  a com mo n ca rr ie r to  ac quir e co nt ro l 
of  a fr e ig h t fo rw ar der .

Tak en  to get her  th es e th re e  pr ov is io ns  le ad  to  th e fo llo w in g co nf us in g re s u lt s : 
a pe rson  wh o in it ia ll y  gai ns co nt ro l of  a com mo n c a rr ie r ca n su bs eq ue nt ly  ac ­
qui re  co nt ro l of  a fr e ig h t fo rw ar der , b u t a pe rs on  ca nnot  fi rs t acq uir e co nt ro l of  
a fr e ig h t fo rw ard er an d th en  ac qu ir e co nt ro l of  a com mo n c a r r ie r ; a  pe rson  who  
ac qu ires  co nt ro l of  a  comm on c a rr ie r and  a fr e ig h t fo rw ard er,  in  th a t or de r,  
ca nnot la te r ac quir e co nt ro l of  ano th er comm on ca rr ie r,  al th ough th e  com mon 
ca rr ie r co nt ro lled  by su ch  pe rs on  ca n ac qui re  co nt ro l of  ano th er comm on 
carr ie r.

To  ad d to  th e co nfus ion,  se ct ion 41 1( c)  pr ec lu de s an y di re ct or,  office r, or 
em ployee  of  a com mo n c a rr ie r su bje ct  to  p art s I, II , or I I I  fr om  dir ec tly  or  
in dir ec tly  ow ning , co nt ro ll in g,  or ho ld in g stoc k in  a fr e ig h t fo rw ard er in h is  
per so na l pe cu ni ar y in te re st . Thi s le ad s to  th e ra th e r unusu al  re su lt  th a t un de r 
se ct ion 41 1( g)  a  pe rson  may  co nt ro l bo th  a ca rr ie r an d a fr e ig h t fo rw ard er 
bu t, in  vie w of  sect ion 411(c ),  th is  co nt ro l m ust  be  ex er ci se d in  some  m an ne r 
as  n ot t o in cl ud e be ing a n  o fficer, d ir ec to r,  o r em ployee  of  the  c arr ie r.

I t may  th er ef ore  re ad ily  be  seen  wh y i t  is so dif ficult , if  no t a t tim es  im ­
po ssibl e, to  reco nc ile  th e  la ng ua ge  in  th e  var io us  se ct io ns  di sc us se d,  an d giv e 
them  mea ning . If  oppor tu ni ty  to  en ga ge  in  ob ject iona bl e p ra ct ic es  ex is ts , it  
seem s c le ar th a t it  is  a pr odu ct  of th e  comm on co nt ro l of  a c a rr ie r an d a 
fo rw ard er ra th e r th an  th e fo rm  w he re by  su ch  comm on co nt ro l is  acco mplish ed .

T he d ra f t bil l wou ld  rem ov e uncert a in ty  an d co nf us ion about th e  mea ni ng  
of  th e  la ng ua ge  in qu es tion  by am en di ng  sect ion 5 so a s  to  pla ce  th er eu nder  
al l ac qu is it io ns  of co nt ro l, m er ge rs , co ns ol idat ions , or un if ic at io ns  invo lv ing 
fr e ig h t fo rw ar der s.  The  num be r of  fr e ig h t fo rw ard ers  is  so sm al l th a t th e  
in cr ea se  in  sect ion 5 pr oc ee ding s wou ld  be  in sign if ic an t co m pa re d to  th e  be ne fit s 
to  be d er iv ed  from  clar if ic at io n of th e  law.

F our am en dm en ts  to  sect ion 5 a re  ne ce ss ar y.  P ara g ra p h  (13 ) wo uld  be 
ch an ge d to  em br ac e fr e ig h t fo rw ard ers  su bje ct  to p a rt  IV w ith in  th e de fin iti on  
of  th e  wor d “c a rr ie r”  as  us ed  in  p ara g ra phs (2 ) th ro ugh (1 2) . P ara g ra ph  (3 ) 
wou ld al so  be mo dif ied  to  m ak e th e re port in g  and ac co unting  pr ov is ions  of  
p a rt  IV ap pl ic ab le  to  a noncarr ie r pe rson  auth ori ze d und er  sect ion 5 to ac quir e 
co nt ro l of  a fr e ig h t fo rw ar der . A new se nt en ce  wo uld be ad de d to  par agra ph  
(4 ) in  o rd er  to  pre se rv e th e le gal ity  of ex is ting  comm on co nt ro l re la tionsh ip s 
in vo lv ing fr e ig h t fo rw ar der s.  F in al ly , para gra ph  (2 ) (a ) wo uld be am en de d 
to  pr ec lu de  ap pr ov al , under  re vis ed  se ct ion 5, of a comm on carr ie r,  su bj ec t 
to  p a r t I, II , or  I I I , ho ld in g a perm it  as  a fr e ig h t fo rw ar der . T his  is  in  ke ep in g 
w ith  th e re te nt io n of  th e p re se n t pr ohib it io n in se ct ion 41 0( c)  of su ch  un if ica­
tion  of  oper at in g  ri gh ts  in a si ngl e en ti ty . O th er w ise su bst an ti a l co nf us ion 
wou ld  re su lt  am on g sh ip pe rs  a s  to  th e  ca pac ity  in  which  th e ca rr ie r w as  
se rv in g.
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Sev er al  ch an ge s al so  a re  re qui re d in p a rt  IV  in o rd er to  m ak e it  co m po rt  w ith 
am en de d se ct ion 5. The  pr ohib it io n in se ct io n 404 (c ) re sp ec ting  a comm on 
c a rr ie r  giving  un du e pre fe re nc e o r ad vanta ge to  an y fr e ig h t fo rw ard er wo uld 
be re w or de d so as to  be ap pl ic ab le  to  a fr e ig h t fo rw ard er co nt ro ll in g or under  
comm on c on trol  w ith su ch  c a rr ie r as well  a s to  o ne  co nt ro lled  by  it .

As pr ev io us ly  no ted th e pro sc ription in  th e second  se nt en ce  of  se ct ion 410( c)  
aga in s t is su an ce  of  a fr e ig h t fo rw ard er perm it  to  an y comm on ca rr ie r su bje ct  
to  p a rt s  I th ro ug h I I I  wou ld  be re ta in ed . How ev er , th e  la ng ua ge  im m ed ia te ly  
fo llo wing,  be ginn in g w ith  th e  wor ds  “b ut  no  appli ca ti on ,” wou ld  become  un ne ce s­
sa ry  as  a re su lt  of  th e  o th er am en dm en ts , an d wou ld  th ere fo re  be  de let ed .

Su bs ec tio n (g ) of  se ct ion 410 wo uld be ch an ge d by ad dit io n  of  th e  fo llo wing 
phra se  a t th e be ginn in g th e re o f: “E xc ep t as pr ov id ed  in  se ct ion 5 of  th is  ac t, ”. 
T his  la ng uag e wou ld pre se rv e th e exis ti ng  law  re s e c ti n g  tr an sf e rs  of  fr e ig h t 
fo rw ard er per m it s in  tr ansa cti ons which  will  no t be  su bje ct  to  th e  pr ov is ions  of  
am en de d se ct ion 5—f o r ex am pl e,  th e  tr a n sfe r of  a fr e ig h t fo rw ard er perm it  
to  a pe rs on  whi ch  is neit her a ca rr ie r no r a fo rw ard er,  an d is  no t af fil ia ted 
th er ew it h . S im il ar pr ov is io ns  a re  ap pl ic ab le  to  tr a n sfe rs  of  mot or  c a rr ie r an d 
w a te r c a rr ie r opera ti ng  ri gh ts  in  se ct ions  21 2( b)  an d 312 of p a rt s  I I  an d II I , 
re sp ec tiv ely.

In  o rd er to  co mplem en t th e pro hi bi tion  in su bs ec tio n (c ) of  se ct ion 410 
aga in s t a comm on ca rr ie r ho ld in g a  fr e ig h t fo rw ard er per m it , su bs ec tio n (l i)  
wou ld  he  am en de d so as to mak e it  cl ea r th a t a pe rs on  ho ld in g a pe rm it  und er  
p a rt  IV  co uld no t be au th ori zed  to  en ga ge  in  c a rr ie r ope ra tion s unde r p a rt s  
I,  I I , o r II I.

Se cti on  411 wou ld  be  am en de d by st ri k in g  su bs ec tio n (a ) , who se  pr ov is io ns  
hav e been  su pe rs ed ed , an d by re de si gnat in g  su bs ec tio ns  (b ) an d (c ) a s  (a ) 
an d ( b ) , re sp ec tiv ely.  R ed es ig nat ed  su bs ec tio n (b ) wo uld be revi se d to  e mpo wer  
th e  Co mmiss ion to  ap pr ov e th e  ho ld in g of  stoc k in  a fr e ig h t fo rw ard er by a 
pe rs on  af fil ia ted w ith  a c a rr ie r su bje ct  to p a rt s  I, II , or  I I I . Su bs ec tio ns  (d ),  
(e ) ,a n d  (f ) wo uld be re de si gnat ed  as  s ub se ct io ns  (c ),  (d ),  an d (e ) re sp ec tiv ely.  
F in all y , s ub se ct ion (g ) wou ld b e d elet ed  a s no long er  b ein g n ec es sa ry .

T he Co mmiss ion be lie ve s th a t th e  a tt ached  d ra f t bi ll wou ld  ac co mpl ish  a mu ch  
ne ed ed  cl ar if ic at io n of  p a rt  IV of  th e In te rs ta te  Co mm erc e Ac t an d reco mmen ds  
it s  fav ora ble  c on si de ra tion  by  the  C on gress.

U.S . Depar tm en t of J us tice ,
Off ic e of th e  D eput y Attorney General ,

W ash in gt on , D.C., J u ly  25,1962 .
Ho n. Oren H ar ris,
Cha irman , C om m it te e on In te rs ta te  a nd  F or eign  C om me rce ,
H ou se  o f R ep re se nt at iv es ,
W as hi ng to n,  D.C.

Dear Mr. Cha ir m an  : T his  is  in  re sp on se  to  yo ur  re ques t of  Ju n e  29 fo r th e 
view s of  th e D ep art m ent of  Ju s ti ce  on H .I t. 12201, a bi ll to  cl ari fy  cert a in  
pr ov is io ns  of  pa rt  IV  of  th e  In te rs ta te  Co mm erc e Act  an d to  plac e tr ansa cti ons 
in vo lv ing un if ic at io ns  o r acq uis it io ns of  co nt ro l of  fr e ig h t fo rw ard ers  under  th e 
pr ov is io ns  of  sect ion 5 of  th e  ac t.  I t  is un der st ood th a t th e  bi ll is  to  be co n­
side re d by  t he  co m m itt ee  i n ex ec ut iv e sess ion on J u ly  26.

T his  legi sl at io n,  in tr od uce d a t th e  re ques t of  th e In te rs ta te  Co mm erc e Com­
m ission  on Ju ne  19, wou ld am en d se ct io n 5 of  th e  In te rs ta te  Co mm erc e Ac t to 
re qu ir e  p ri o r Co mmiss ion ap pr ova l of un if ic at io ns , m er ge rs , or  ac qui si tion s in ­
vo lv ing fr e ig h t fo rw ar der s.  I t  wou ld  al so  re pea l so muc h of  se ct ion 411 of  th e  
In te rs ta te  Co mm erc e Ac t as now pro hib it s fr e ig h t fo rw ard ers  from  ac quir in g 
co nt ro l of  c arr ie rs .

T his  le gi sl at io n re la te s to  an  im port an t se gm en t of  th e tr an sp o rt a ti on  in dus­
tr y , an d m ay  be ex pe ct ed  to  ha ve  a co ns id er ab le  im pa ct  on  th e ope ra tions  of  
o rg an iz at io ns in  th a t in dust ry  an d on  t he pu bl ic .

In  ,'the tim e which  has be en  afford ed, th e  D epart m en t to  co nsi der  th e ef fect 
of  th e  le gi sl at io n on co m pe ti tive  r e la ti onsh ip s w ith in  th e tr ansp ort a ti on  in dust ry  
an d on  sh ip pe rs , it  has  n ot  b een po ss ib le  to  e vo lve re co m m en da tion s which  wo uld 
be of  ass is ta nce to  th e co mmitt ee . To perm it  us an  op po rtunity to  in quir e fu r ­
th er in to  th e  su bj ec t, an d to  co nf er  w ith  in te re st ed  Gov ernm en t ag en cies , an d 
to  af fo rd  us  an  opport unity  to  c a rr y  to  co nc lusion  re la te d  in qu ir ie s,  it  is  su g­
ge sted  t h a t co ns id er at io n o f t h is  le gi sl at io n be d ef er re d.
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The  B ii re au  of  th e Bud ge t has  ad vi se d th a t th ere  is  no  ob ject ion to  th e  su b­
mi ssi on  of  th is  re port  from  th e st andpoin t of th e  adm in is tr a ti on ’s pr og ra m . 

Since re ly  yo ur s,
N ic h o la s  deB. K a tz enbach ,

Deputy Attorney General.
The Chairman, Off the record.
(Discussion off the record.)
The Chairman. We will first hear the Chairman of the Intersta te 

Commerce Commission, Mr. Murphy.

STATEMENT OF HON. RUPERT L. MURPHY, CHAIRMAN, INT ER ­
STATE COMMERCE COMMISSION; ACCOMPANIED BY ABE Mc-
GREGOR GOFF, COMMISSIONER; IRVING  J. RALEY, ASSISTANT
DIRECTOR, BUREAU OF FINANCE;  RAYMOND KREB ILL, ASSIST­
ANT DIRECTOR, BUREAU OF WA TER  CARRIERS AND FREIG HT
FORWARDERS; ROBERT NEWEL, ASSISTANT DIRECTOR, BUREAU
OF TRA FFIC ; AND HIRA M H. SPICER, LEGISLATIVE COUNSEL,
INTERSTATE COMMERCE COMMISSION

The Chairman. Mr. Murphy.
Mr. Murphy. Mr. Chairman, I have with me this morning Com­

missioner Goff.
The Chairman. We are glad to have you with us, too, Commis­

sioner.
Mr. Murphy. And, if  you like, I can give you the names of the staff 

who are here.
The Chairman. Yes, I wish you would.
Mr. Murphy. Mr. Irving J . Raley, Assistant D irector of the Bureau 

of Finance; Mr. Raymond Krebill , Assistan t Directo r of the Bureau 
of Water Carrie rs and Fre igh t Forw arders; Mr. Robert Newel, 
Assistant  Director of the Bureau of  Traffic; and Mr. H iram  H. Spicer, 
our legislative counsel.

The Chairman. You may proceed.
Mr. Murphy. Mr. Chairman, and members of the committee, my 

name is Rup ert L. Murphy. I am the present Chairman of the Inter ­
state Commerce Commission and have served in tha t capacity since 
Jan uar y 1 of this  year. I am appearing today to testify on the Com­
mission's behalf on two bills, II.R.  4272 and H.R. 12201. H.R. 12201 
was introduced at our request to give effect to legislative  recommenda­
tion No. 5 in our 75th annual report.

II.R. 4272 would amend par t I of the Inte rsta te Commerce Act to 
provide tha t the  provisions o f section 4(1),  re lating  to long and short 
haul charges, shall not apply  to express companies.

The provisions of section 4 are  applicable to common carriers  sub­
ject to par ts I or II I.  Under section 1(3) (a),  express companies are 
specifically included in the term “common carrier,” and they are, there ­
fore, subject to the provisions of section 4. On July 11, 1957, section 
4 was amended (71 Stat . 292) by making the section self-operating 
with respect to circuitous routes.

Section 4 now prohibits a grea ter charge for a shorter than for a 
longer haul over the same direct route. It  also prohib its the estab­
lishment of a higher through rate  than the aggregate of intermediate  
rates. The Commission, upon applicat ion and after investigation,
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however, is authorized, in special cases, to gra nt relief  from these 
provisions.

H.R. 4272 would specifically exempt express companies subject to 
part I of the act from the long-and-short haul and aggregate-of-  
intermediate rates provisions. REA Express is the only express 
company now in operation which utilizes ra il carr iers. Excep t for in­
stances involving point- to-point commodity rates, the major ity of 
express rates and charges are established on what is known as the 
block system. Under this  form of ratemaking, the country is 
divided into approximately 950 geographical blocks formed by the 
parallels of latitude and the meridians  of longitude. Rates apply 
from block to block, with each block being uniformly 69 miles long 
and from 45 to 62 miles wide. Thus, the same ra te would apply to 
all express stations within  the same block.

The so-called block system makes i t extremely difficult to see what 
the direct route is between two points with any degree of certainty . 
Moreover, since the express company, under its agreement with the 
rail carrie rs, may tran sport a shipment  over the more direct route 
or over a circuitous route, the sh ipper, for whose protection section 4 
was designed, in fact has no knowledge as to whether a violation will 
occur. This undoubtedly accounts for the fact  that no complaints 
under  this  section have  been tiled agains t REA  Express  since 1922, 
the year of its inception. In  actual  practice, express ra tes and charges 
under the block system generally conform to section 4, with the re­
sult tha t the express agency, since 1922, has tiled only 20 applications 
for four th section relief. Even the majority of these applications re­
lated to general increased rate  proceedings. Any departures tha t 
occur are, for the most part , technical in nature , as, fo r example, when 
a d irect route traverses  a h igher  rated intermediate block to reach a 
lower rated block.

In  some instances, commodity rates are in effect, bu t even in those 
circumstances the shipper has no r igh t of routing.  Accordingly, in­
sofar  as REA  Express is concerned, it  would make no difference under 
section 4 whether the movement involves the block system or com­
modity rates. The shipper is sti ll unable to determine whether there 
will be a  departure.

Unde r these circumstances, we recognize t ha t section 4 presently 
serves a very limited purpose in its application to express companies. 
It  must also be recognized tha t exempting them from the provisions 
of section 4 would in no way relieve them from the operation of the 
other ratemaking provisions contained in the Interst ate  Commerce 
Act. The Commission would still have authority  under  the pro­
visions of sections 1, 2, and 3 of the act to order  the removal of 
any destructive competition, undue discrimination,  preference, or 
prejudice.

For the reasons I  have stated, we have no objection to the enactment 
of H.R. 4272.

Mr. Chairman, would you want  me to go ahead and complete the 
statement?

The Chairman. Yes.
Mr. Murphy. H.R. 12201.
The present provisions of pa rt IV  of  the Inte rsta te Commerce Act 

concerning ownership, control, and operation of fre igh t forwarders 
are, in some instances, confusing and apparently  conflicting.
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H.R. 12201 proposes to clari fy certain  provisions of part IV and 
to place transac tions involving unifications o r acquisitions of control 
of freig ht forwarders under the provisions of section 5 of the act.

Section 411(a) of the act prohib its a freight forwarder or any 
person (defined in sec. 402 as including an individual, firm, and 
corporat ion) controlling a freight forwarder from acquiring control 
of a carr ier subject to part s 1, II,  or II I  of the act. Expressly  
excepted from this prohibit ion is the righ t of any carr ier subject 
to parts I, II , or II I  to acquire control of any other carr ier subject 
to tnose parts in accordance with the provisions of section 5 of the  act. 
In addition, under section 411(g) it is lawful for a common carri er 
subject to parts  I,  I I,  or II I or any person controlling such a common 
carr ier to acquire control of a freight  forwarder.

Taken together these three provisions lead to the following con­
fusing results : A person who initia lly gains control of a common 
carr ier can subsequently acquire control of a freight forwarder, but 
a person cannot first acquire control of a f reig ht forwarder  and then 
acquire control of a common carr ier ; a person who acquires control 
of a common carr ier and a fre igh t forwarder, in tha t order, cannot 
later acquire control of another common carrier, although the common 
carr ier controlled by such person can acquire control of another 
common carrier.

To add to the confusion section 411(c) precludes any director, 
officer, or employee of a common carr ier subject to par ts 1, II , or 
II I from directly or indirectly  owning, controlling, or holding stock 
in a fre igh t fo rwarder in his personal pecuniary interest. This leads 
to the rath er unusual result that under section 411(g) a person may 
control both a ca rrier  and a fre igh t forwarder but, in view of section 
411(c),  this control must be exercised in some manner as not to include 
being an officer, director, or employee of the carrier.

A recent proceeding aptly illustrates the difficulty, if not the im­
possibility, of reconciling and giving meaning to the language in the 
various sections in part  IV respecting common control of common 
carrie rs and freigh t forwarders. In  MC-F-7096, Calore Express 
Co., Inc. (Rhode Island  corporat ion)—control and merger—Carole 
Express  Co., Inc. (Massachusetts corporation) (decided May 29,1961, 
a person controll ing a motor car rier  late r acquired control of a freight 
forwarder through ownership of its stock. Subsequently, the motor 
carr ier acquired control of another motor carri er and an application 
for authority to merge the  two motor carr iers was filed under  section 
5 of the act. Since section 411(g) states tha t nothing in the act shall 
be construed to make it unlawful for any motor carr ier subject to 
part II , or any person controll ing such a common carrier , to acquire 
control of a freight forwarder, the person’s acquisition of the freight 
forwarder was lawful. However, when the first motor carrier ac­
quired control of the second motor carrier,  a question arose as to 
what provision in par t IV should be control ling :

(1) the prohibition in section 411(a) against a freig ht for­
warder  or any person controll ing a freight forwarder acquiring 
control of a motor carr ie r;

(2) the exception in section 411(a) perm itting a motor car rier 
subject to p art  I I to acquire control of another motor carr ier sub­
ject to part  I I ;
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(3) or  the pro vis ion  in section 411(g)  th at  I have  ju st  me n­
tion ed.

Th is case has conv inced us th at , in real ity , the re is no pract ica l d if ­
ference betw een a common  ca rr ie r co ntr ol lin g a fr ei gh t fo rw arde r, a 
frei gh t fo rw ar de r c on tro lli ng  a  com mon ca rr ie r, or  a  person who con ­
tro ls ei ther  ac qu iri ng  contr ol of the  othe r so long as the  rel ati on sh ip 
am ounts  to con tro l o r m anagem ent of the  two in a  common in terest . In  
othe r words,  i f op po rtu ni ty  to engage  in  ob jec tion al pra ctices exist s, it 
is by rea son  of  the fact  of  common c ontro l of the  car rier  and fo rw arde r 
and no t the  fo rm  whe reby the comm on control exi sts  or  is accom­
plis hed .

H.R.  12201 would  remove un ce rta in ty  and  confusion about th e m ean ­
ing  of  the lan gu ag e in que stio n by am endin g sect ion 5 so as to place 
thereu nd er  all acq uis itio ns of  c ontro l, merge rs, consol ida tion s, or  u ni ­
fica tions inv olv ing  f re ig ht  fo rw arde rs.

I wish to po in t out, in th is  connection, th at  a pp rova l under section 5 
is no t now requ ire d fo r a comm on c ar rier  su bject t o p ar ts  I , I I , or I I I , 
or  any per son  c on tro lli ng  such  a common c ar rier , t o acq uire contro l o f 
a fr ei gh t fo rw arde r. Th e numb er of  fr ei gh t fo rw arde rs is so sma ll 
th at  t he  increase in  sec tion 5 p roc eed ings wou ld be ins ign ific ant com­
pa red to the benefits  to  be d eri ved fro m c lar ific ation  o f t he  law.

Fou r a me ndments  to  sec tion  5 are  necessary. Par ag ra ph  (13) would 
be changed to  embrace fr ei gh t fo rw arde rs  subjec t to pa rt  IV  wi thi n 
the def ini tion o f t he  word  “ ca rr ie r” as used in pa ra gr ap hs  (2) th roug h 
(12 ). Par ag ra ph (3) would  also be modified  to  m ake  t he  r ep or t and  
acc ounting  pro vis ion s of  part  IV  appli cable to  a no nc ar rie r person  
au tho riz ed  un de r section  5 to  acq uire contr ol of  a fr ei gh t fo rw arde r. 
A new sentence  w ould be added to pa ra gr ap h (4)  in or de r to  pre serve 
the leg ali ty  of  exis tin g common co ntrol rel ati on sh ips in vo lvi ng  frei gh t 
fo rw ard ers . Fi na lly , par ag ra ph (2) (a) wou ld be ame nded to prec lud e 
ap prov al , un de r rev ised section  5, of  a co mmon c ar rier , s ubjec t to  par t 
I,  I I , or  I I I , ho ld ing a  p ermit as a  f re ig ht  fo rw arde r. Th is  is in keep ­
ing  wi th  th e ret en tio n of  the prese nt proh ib iti on  in section 410(c ) of 
such uni fication of  o pe ra tin g righ ts  in a  sing le e nt ity . Otherwise  su b­
sta nt ia l con fus ion  wou ld re su lt among  sh ipp ers as to the capacit y in 
whi ch t he c ar rier  was se rving.

Sev era l cha nges also are req uir ed  in part  IV  in or de r to ma ke it 
comp ort  with  ame nde d section  5. Th e proh ib iti on  in section 404 (c)  
res pecting  a common ca rr ie r givin g undue pre fer ence o r a dv an tage  to 
any  fr ei gh t fo rw arde r wo uld  be rew ord ed so as to  be appli cab le to  a 
fr ei gh t fo rw arde r co nt ro lli ng  o r un de r comm on contol wi th such  ca r­
rier  as well as to  one co ntroll ed  by it.

As  I  have ind ica ted , the  proscr ipt ion in th e second sentence of  sec­
tio n 410(c ) ag ains t t he  is suance  o f a fr ei gh t fo rw arde r pe rm it to  any 
common ca rr ie r subje ct to pa rt s I  th ro ug h I I  wou ld be ret ain ed . 
However , th e lan gu ag e imme dia tely fol low ing , begin ning  wi th  the  
words  “but  no ap pl icat ion,” wou ld become unn ecessa ry as a res ul t 
of  the othe r amend ments , and wou ld the refore  be dele ted.

Subse ctio n (g) of  section 410 would be chang ed by the ad dit ion  of  
the  foll ow ing  ph rase  a t t he  be gin ning  o f th a t subsec tio n:

“E xc ep t as provid ed  in s ection 5 o f th is A ct .”
Thi s lan gu ag e wou ld prese rve the ex ist ing  law res pecti ng  t ra ns fe rs  

of  f re ig ht  for warde r p ermits  in tra ns ac tio ns  which will  no t be s ubject
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to the provisions of amended section 5—for example, the transfer  of a f reig ht forwarder permit to a person which is neithe r a carrier  nor a forwarder, and is not affiliated therewith.  Simi lar provisions are applicable to trans fers of motor carr ier and water carr ier operat ing right s in sections 212(b) and 312 of parts II  and II I,  respectively.In order to complement the p rohibition in subsection (c) of section 410 against a common carrier  holding a fre igh t forwarder permit, sub­section (h) would be amended so as to make it clear tha t a person holding a permit under pa rt IV could not be authorized to engage in carr ier operations under pa rts I, I I,  or III .
Section 411 would be amended by striking  subsection (a), the provi­sions of which will have been superseded, and by redes ignating subsec­tions (b) and (c) as (a) and (b) , respectively. Redesignated subsec­tion (b) would be revised to empower the Commission to approve the ho lding of stock in a freigh t fo rwarder by a person affiliated with a car rier subject to parts  I , II , or I II . Subsections (d ), (e), and (f)  would be redesignated as subsections (c) , (d) , and (e) respectively. Fina lly, subsection (g) would be deleted as no longer being necessary.The Commission believes that H.R. 12201 would accomplish a much needed clarification of par t IV  of the Inte rsta te Commerce Act and recommends its enactment.
Mr. Chairman, we appreciate the opportuni ty to appe ar and pre ­sent our views on these measures. If  there are any questions, I would be glad to try  to answer them.
The Chairman. Thank you, Mr. Murphy.
In  other words, H .R. 12201 would b ring  into conformity pa rt IV, with reference to freig ht forwarders, on control, as is now provided by parts 1, 2 and 3?
Mr. Murphy. Yes, in section 5 of the act.
The Chairman. All of this  tha t you have explained, which is some­what complicated and somewhat technical at first blush, is necessary to bring this into conformity ?
Mr. Murphy. It  is; yes, sir. It  is rather  confusing, try ing  to follow through on it. but the purpose of it is to place such transactions under section 5 so that all four par ts of the act will generally conform in this connection.
The Chairman. So they would not only be in conformity, so fa r as the authoriza tion is concerned applicable to the various modes, but in the adminis tration of it  insofar as the act is concerned also?Mr. Murphy. That is correct.
The Chairman. Well, is your Commission unanimous in its recom­mendation of this bill, H.R. 12201 ?
Mr. Murpiiy. I believe it was, Mr. Chairman. I t was unanimous, yes, sir.
The Chairman. And from the standpoint of the Commission, the Commission thinks it  is entire ly desirable ?
Mr. Murphy. Yes, sir.
The Chairman. Now, with reference to H.R. 4272, having to do with the long and the short  haul, as applicable to express companies, I guess there is only one express company, is there  not ?
Mr. Murpiiy. There is only one operating using the rail facilities.The Chairman. Yes.
Mr. Murpiiy. Yes, sir.
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The Chairman. And your Commission has no objection to it?Do 1 unders tand tha t this bill would merely adjus t the present pro­cedure to make it more app ropr iate for the Commission’s administra ­tion of the program and clear away some of the bureaucracy or red- tape insofar as the Railway Express  is concerned?
Mr. Murphy. I think th at sums it up, yes, sir.
We actually do not find a need for i t and, over the period of time tha t it has been in effect, the record indicates tha t we have had no complaints filed since 1922.
We have had no complaints filed under it since tha t time and we have had only approximately 20 applications for relief filed, and that  was to meet technicalities brough t about by these permissive general increases of revenue.
The Chairman. In other words, whatever made this provision of law necessary, it has served its purpose and long since has served no purpose at all ?
Mr. Murphy. Tha t is our fee ling; yes, sir.
And I might say that the position on that , Mr. Chairman, was unanimous also.
The Chairman. All r ight .
Any questions?
Mr. Williams?
Mr. W illiams. I have one question, Mr. Chairman.
1 notice in your statement, Mr. Chairman, you state tha t with respect to H.R. 12201 the Commission recommends its  enactment.
With respect to H .R. 4272, The Commission states that  they have no objection to the enactment of the bill.
Is there any difference in the Commission's position with respect to these two bills ? In other words, your statement to the effect tha t you have no objection to the enactment of the bill is apt. to be construed as an endorsement of the legislation and a recommendation t ha t the bill be enacted.
Mr. Murphy. Yes, sir. I think the only distinguishing feature there is that H.R. 12201 was introduced at our-----
Mr. W illiams. I see.
Mr. Murphy (cont inuing). Request as a legislative recommenda­tion ; whereas the other  one was introduced at someone else's request.Mr. Williams. All right. Thank  you, sir.
T'he Chairman. Mr. Younger?
Mr. Younger. Thank you, Mr. Chairman.
In regard to the express companies on the block system, is t hat  the only traffic that uses the block system in determin ing rates?
Mr. Murphy. It  is the  only carr ier tha t I know of that uses it. It  was developed and designed specifically fo r what we have called R ail­way Express and the express companies, and t ha t is the only one tha t I know of using it. Yes, sir.
Mr. Younger. In determin ing rates?
Mr. Murphy. Yes, sir.
Mr. T hunger. That is the only one that  you know of tha t uses the so-called block system ?
Mr. Murphy. Yes, sir.
Mr. Younger. And, as I understand the bill , i t would eliminate the block system?
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Mr. Murphy. No, sir.
Mr. Younger. It  would not ?
Mr. Murphy. What the bill would do, Mr. Younger, would be to 

eliminate long- and short-haul provisions in section 4 with respect to 
express companies. Today it not only applies to the railroads and 
the water carriers, but also the REA Express.

And what this would do is e liminate  the Railway Express  from 
being subject to the provisions  of  section 4 of the act.

Mr. Younger. Well, would you want to comment on tha t fact?
I t is not c lear to me as to why the rates on express should be fixed 

on a so-called block system, and you do not fix rates for freight or 
passengers on the same system ?

Mr. Murphy. Well, about all I can say on that , Mr. Younger, is 
tha t it was developed many years ago, and it was for the purpose of 
serving a part icular type of traffic which is predominantly small 
package traffic. You might say that  it is similar to your parcel post.

Mr. Younger. Compared to the zones of the parcel post?
Mr. Murphy. Zones; yes, sir. I thin k tha t would be the nearest 

way tha t I  could relate it to some other type  of operation, both being 
primar ily in the field of small packaged freight .

Mr. Younger. Now, in regard to the freight forwarders, are all 
freight forwarders  corporate entities ?

Mr. Murphy. I could not answer on that.  I have never had any 
occasion to check-----

Mr. Younger. In gran ting  permits, can you grant a permit for a 
freight forwarder  to an individual ?

Mr. Murphy. Yes. I think  you could gran t a permit  to an in­
dividual.

Mr. Y ounger. If  you had a permit  to an individual, how do you 
acquire control of the individual ?

You refer here to control of the freight forwarder. That is the 
point that is not clear in my mind.

If  you have individuals tha t get permits, how can you get control 
of the freight  forwarder who is an individual  and not a corporate 
entity ?

Mr. Murphy. Well, the  purpose, I assume, is that  you would have 
to say that you get control of the business th at he is operating .

Of course, you could not get the individual himself, but as far  
as the-----

Mr. Y ounger. Well, the business is in the individual’s name.
Mr. Murphy. Well, I will have to answer in this way: We have 

not had  that question arise.
So I would say that  we would try  to work it out in some way should 

it ever come up.
Mr. Younger. Nov:, one other question. You raised a number of 

points in here about the changes that are necessary.
Now, are all the changes tha t are suggested in your testimony 

incorporated in TT.R. 12201 ?
Mr. Murphy. Yes, sir.
Mr. Younger. That is all, Mr. Chairman.
The Chairman. Mr. Friedel  ?
Mr. F riedel. No questions.
The Ciiairman. Does anybody else have any questions ?
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Tha nk  you  very m uch,  Mr. M urph y.
Mr.  Mur phy. Tha nk  you,  Mr. Ch airma n.
Th e C hairm an . Mr. W ill iam B. J oh nson , presi dent of the  Ra ilw ay 

Ex pr ess Ag ency.

STA TEM ENT  OF WILLIAM  B. JOHNSON. PR ES IDEN T, RA ILW AY  
EX PRESS AGENCY, NE W YORK, N.Y.

* Th e Chairm an . Y ou may proceed,  Mr.  Jo hnson .
Mr. J ohnson . Th an k you,  Mr. Cha irm an.
Mr. C ha irm an , and mem bers  of  the  comm ittee , m y nam e is W ill iam  

B. J ohnson . 1 am pr es iden t o f REA  E xpres s, wi th offices at  219 Eas t 42d St reet , New Y ork 17, N.Y.
I  speak  in s up po rt of  II. R . 4272, wh ich  am end s section  4 of  the I n te r­

stat e Comm erce Ac t to  exclud e thi s sec tion ’s app lic ati on  to t he  r ates  of 
exp ress com panies.

Th e c orp orate  nam e of o ur  co rpo rat ion  is, ac tua lly , R ailwa y E xp res s 
Agenc y, but  we use REA  as a  tra de  name.

Th e Ch airm an  o f the  C omm ission has expla ine d th e fo ur th  section. 
Th e second pa ra gr ap h of  my prep ared  sta teme nt  p arap hr ases  th e sec­
tio n an d at tempts to  st ate how it  ope rates.

As  actua lly  ap pli ed  it can  become a tre me ndously  complex and 
technica l pro vis ion  of  r ate law. I  will  no t end eav or,  alt ho ug h I  have  
a traffic manager  a nd  comm erce at to rney  h ere  who can ans wer any  of 
the technical  quest ion s th at  mi gh t aris e wi th respect to cir cui tou s 
rou tes  an d so fo rth , 1 wil l n ot  endea vor  to  v olu nte er an expla na tio n on those.

I  th in k fo r t hi s purpo se the m ain  t hi ng  is t hat  th e p res en t opera tio n 
of  section 4 is such  as to req uir e any  cha nge s in ra tes wh eth er up or  
down to be of prec ise corre spondin g m ag ni tud e to all po int s on a given  route.

In  othe r words, un de r sect ion 4 no one ra te  sta nd s alone . Th e 
ra te s are  presum ed to be re lat ed  to dis tance on fixed rou tes  and  any 
cha nge  in the  ra te  m ust be, and is inflexibly req uir ed, un de r sect ion 4 
to be rel ate d to the  di stance on a p ar ticu la r route .

'Phis is very im po rtan t because  we are  ta lk ing abo ut exp ress  sh ip ­
ments , and the avera ge we igh t of  an expre ss sh ipm ent is 46 pou nds .

We  hand led  about 60 mi llio n of  those last  ye ar  wi th the  ave rage 
weigh t of  46 pound s. Th e a ver age  weig ht p er  piece is only 30 pounds , 
and the  average revenue  is a li tt le  over $5.

When you st ar t a pp ly in g the  pro vis ion s o f sect ion 4 to traffic of that 
kin d, an individu al shipm ent, on the t heory th at  it moves over  a fixed 
route , and you are only ta lk ing about $5.30 o f revenue, y ou can easily 
ge t into complexiti es which  are  burd ensome to the  ca rr ie r in its  effort 
to serve  the  pub lic,  burden som e to  the employees, and burdenso me  to the public.

An d th at is, in subs tanc e, why we hope  th at  we w ill be rel ieve d from  the op era t ion of  section 4 on express rates.
St ated  more spec ifica lly, pe rhap s, we th ink the section is unneces­

sary f or  the pro tec tio n of  the  p ub lic  a nd  we think , in fac t, it is u nf ai r 
to ap ply it to e xpres s companies . I  am now at  the  b otto m of  th e first  
page of  the  tes tim ony, try in g to pu t th is  in, pe rhaps, more direct  lan guage .
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We do not have any competitors who are subject to  this law. We 
are the only carr ier in the small shipments’ business who is subject to 
the four th section, the long and short clause and the aggregate of 
intermediates.

Our competition in the small shipments’ business is primarily 
parcel post, the Government’s business, the motor common carriers , 
the freig ht forwarders, the bus companies, the co-ops, and consolida­
tors, and ai r traffic, and we have an air express service of our own, but 
none of these other services are subject to section 4. Our surface ex­
press service is the only one in this small shipments business regulated  
under section 4 except the railroads l.c.l freight service.

I think  the reason fo r this, as I  say later in the testimony, is that  
it is a historical analogy. We are very old. We were in existence 
in 1897 when the act was passed.

We and the railroads were about the only carr iers th at were. There 
were no airplanes, virtua lly no highways, and no motor carriers.

So when the act was passed, quite natu rally  we fell under it like 
everybody else, and we have lived under it with increasing difficulty 
and complexity all these years.

But  to illustra te, the motor carriers , who are tremendously active 
in this field, have been regulated since 1935. They have never had 
a section 4. The freigh t forwarder industry has been regulated since 
1942. They have never had  a section 4.

The Government’s own business, parcel post, does not have a sec­
tion 4. In  fact , we are the only one who does have a section 4, and I 
will illust rate why it is so burdensome but, statistically, I think it is 
uncontrover tible tha t the public interes t cannot require this old and 
rath er flexible provision to be applied on these par ticu lar movements, 
60 million of them la st year or a lmost 60 million—on which the rate 
was only 46 pounds and the pay $5.30.

Our tonnage is l1/^ million tons a year. The motor carrier  industry, 
in the small shipments field, l.t.l., have 641/2 million tons; the 
forwarders 4 million ton s; the post office has 2% million tons, and you 
could go on from there, but, to sum it all up, in the l.t.l-l.c.l. business 
I would say there is about 70 million tons of business moved by car­
riers who are not subject to a section 4.

If  our iy 2 million tons has to be subject to section 4, because of the 
public interest, you would think the other 70 million tons would. 
But 70 million moves without regard  to section 4 and without harm 
to the public interest, and so we suggest tha t our iy 2 million could 
also.

The Chairman of the Commission has pointed out tha t there is 
adequate protection in section 1 against unreasonable rates and charges 
and in section 2 agains t discrimination and in section 3, against 
prejudicial preference to any territories  or areas.

So the Commission concurs in our belief, and they are certainly 
the responsibility authority tha t the public interest is fully protected 
without  the addition of these very technical and flexible provisions of 
section 4.

Air. Younger asked about the block system. I think Greyhound 
uses something like a block system, Mr. Younger, and parcel post 
has the zoning system.

We have the block system because in 1912 the Interst ate  Commerce 
Commission found tha t there  were many express companies and that
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the rates were chaotic and should be put on a simplified basis, and 
they established the block system.

There are about 950 blocks, I think, and since tha t time th at is the 
way we have operated.

Tha t became, in conjunction with section 4, particularly burden­
some because the main point is tha t section 4 presumes that each ship­
ment moves on a part icular route and it relates the through rate  to 
the aggregate of the intermediate rates ; or the long haul through 
rate to the level of the through rate  to an intermediate point  of a 
common origin.

Now, under a block system you do not have a rate prescribed for 
a route in express service. You have a rate  between one block and 
another block.

There is no route and our traffic is not routed by the public. We 
route it. The routes change.

We use all forms of transporta tion and there is no logic in trying 
to apply section 4 which presumes a partic ular  shipment will be routed 
by a part icular movement or by a part icular means of carrier.

It  really has no applicat ion under the block system. So for that  
reason we think it is illogical.

But  I would like to illust rate very briefly the biggest and most 
important  reason why we are before you today asking you to pass 
this law.

We serve the whole United  States, all 50 States, and many foreign 
countries. All of our traffic is primarily  moved under  first- and 
second-class rates under the block system.

Prior  to 1957 all of our first- and second-class rates were contained 
in this tariff, I.C.C. 8300, which h ad 23 pages. It  weighed 2 ounces.

In  1957, as costs went up under the postwar  inflation, the Com­
mission found that the rates in the eastern terri tory , with the costs 
high, could specifically and proper ly be raised to reflect the higher- 
cost in the eastern ter ritory.

This meant, however, that a point just beyond th at terr itory might  
have a lower rate  than  a shorter haul point within the terr itory . 
This  is where it gets technical.

So we had to ask for relief from section 4. The Commission con­
cluded under the law they could not give us the  relief, and so we had 
to reduce the rates within  the eastern terr itory and lose the revenue 
which the Commission had already found we were entit led to, or, we 
had to extend the rate increases outside of the eastern terr itory and 
put  it on traffic and on customers which the Commission had not 
found justified by the costs. We did not want  to raise those rates, 
but it was the only way tha t we could comply with section 4.

Well, we tried  to back the rates up in the eastern territories  to 
meet section 4, and we lost about three-fourths  of the revenue which 
the Commission found we were entitled to.

So then we tried the other  method and we pu t the rate increases on 
traffic which we really did  not want to put them on, in order to protect 
the revenue which the Commission found that we had to have, but then 
it  gets even worse.

In  order  to app ly the rates under the block system you had to figure 
the rate  to the gateway, at the edge of the terri tory , the so-called 
border point and then compute the rate on that littl e 46-pound ship-
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ment t o a  point  beyond , compare t he  two  ra tes , and find out  wh ich  was 
higher,  and  un de r section 4 yo u a re  legal ly req uir ed  to  ch arg e a hig her 
rat e.

Well, th at  requ ire d two  ra te  comp uta tions  on all  these shipm ents;  
the  employees soon got— ou r tr uc kd riv er s f igu re a lot  o f o ur  ra tes , and 
the y fou nd  t hey  c ould  not figu re the  p rope r ra te  an d the  pub lic could 
not e ither.

So we ha d to do som eth ing  abo ut it. So we took th is  sim ple  li ttl e 
2-ounce  ta rif f, th at nobody could  live with un de r section 4, and we re ­
pub lish ed it  a nd  there it  is. Tha t one weighed 2 ounces, and  th is  one 
weig hs 2 po und s, I  th ink , or  1 ounce  sh or t of  2 pounds,  actua lly .

Tha t one cost us $5,400 to  p ri n t an d di st rib ut e to cus tom ers  al l over 
the  Un ite d Sta tes .

Beca use of section 4, un de r the Comm ission’s decis ion, and I  th in k 
they were  r ig ht  und er  the law,  we h ad  to go to th is  t ar if f and th is  one 
ins tead of  cos ting $5,400, cost us $83,000 to pr in t, and ins tea d of a 
2-ounce t ar iff  we have  a 2-pound tar iff .

Now, 245 pages o f th is ta ri ff  can lie t ak en  out and  thrown  away if  
you  pass th is  bill . I  ha d th e pag es ma rked  wi th a rubb er  ban d. 
Th ere  they  are.  We  could take  th ose ou t and throw them away if  we 
did  not hav e section 4 and nobody rea lly  car es about section 4.

The pub lic ha s never com pla ined to us  abo ut section 4. Of course, 
we h ave  tr ie d to com ply wi th it bu t, as the  Ch airm an  of  the Com mis­
sion said, th ey  ha ve not  ha d a  comp lai nt  since 1922 und er  sect ion 4, a nd  
the re rea lly  is n ot  any  need o f i t on a 4 6-pound s hip me nt.

Bu t if  we cou ld do away wi th  th a t much of  th is  ta ri ff  th in k how 
much  sim ple r ou r pa perw ork  wou ld be. We figure  we spe nd about 
$35 m illi on a year  in pa perw ork  on these 60 m illi on tra nsac tio ns . I t 
wou ld be tremendously  he lpf ul  to  eve rybody  and  ha rm fu l to nobody 
if we could take  those 245 pages and t hrow  them a way.

To  ill us trate the  same po int , here is an im po rtan t com modity  ra te  
ta ri ff  of  ours, IC C 8510. Th is  has 58 pages. We could  t ak e 26 pa ges  
ou t of  th is  ta ri ff  and th row  them away if  we did no t have section 4, an d 
nobody would  ca re. Every body  would  be del igh ted . I  do no t th in k 
any bod y wou ld have any  c om pla int  abou t it. They are  only in the re 
because of the  in flexible pro vis ion s o f section 4. Th e Com miss ion has  
no al ter na tiv e. We  have  no a lte rnat ive, bu t what good does it do?

Some 50 p erc en t of th at  ta ri ff  cou ld be thr ow n away if  we do not 
have  sect ion 4.

He re  is  one; IC C 8499. These are  our  th ree mos t im po rtan t tari ffs , 
and that  is why I  brou gh t them.

Ou t o f t hi s one , which i s 212 pag es, we co uld th row away 101 pages, 
again  alm ost 50 perc ent , an d these page s a re in here jus t because  peo ple 
cou ld no t make the  double  ra te  check to the bo rder  po ints th at  were 
requir ed.

We  tr ied to so lve the  pr oble m so we could live wi th it, and the  res ult  
is th a t we have not  these terr ib le  tarif fs.

I  th in k eve rybody  knows th e sma ll shipm ents problem has been 
a gr ea t problem fo r the  post office and  fo r all  ca rri er s since World 
W ar  I I.  We  have tir ed  to be imag ina tiv e and he lpf ul  to  the pub lic, 
because th is  is where  o ur  fu tu re  lies. Th is is ou r job,  tryi ng  to sim ­
pl ify ou r ta riff s.

I  p led ged  to  th e Commiss ion in 1959 when I  became p res ide nt of  the 
com pan y, when were  were  tr y in g  to  reo rgan ize  it  an d keep  it  fro m
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going  o ut  o f b usiness, th at  we wou ld endeavor to sim pl ify  o ur  ta rif fs,  
bu t you  see, in or de r to  live  wi th  section 4 an d avo id ba nk ruptcy  we 
have  h ad  a lmost  to  go in t he  oppo site  d irection .

We  d id give it  a  t ry  in IC C 8498 in the Bru ceton tar iff , an d ou t of  
one po int, Bruce ton , Ten n., we pu t ra tes  t o eve ry po in t in the Uni ted 
State s in one li ttl e space at  the  bottom of  one pag e. Now, th at is a 
wo nderful tar iff .

To da y 17 or  18 pe rcen t of  t he  ship me nts  are misr ated  an d we hav e 
underch arg es an d ove rcharges. I t  is vi rtu al ly  impossible to com ply 
wi th  th e law an d mak e the pr op er  cha rge . Ev ery body  is burde ned. 
So we th ou gh t th a t th is  ta ri ff  would  be a gr ea t til ing , and it  wou ld, 
because a ny employ ee could  p ut it in h is poc ket  and  he could no t make 
a m istake an d n ei ther  could  th e pub lic.

But  ou r comp eti tor s com pla ined th at  th at  vio late s section 4. Of  
course, they  do no t have the law  bu t sti ll they  prote ste d on it.

And  so the y were righ t,  I  guess.  Anyho w, it  was  suspended .
So we tr ied ag ain wi th  a lit tle more complex  tarif f. They made 

othe r ob ject ions , too, a nd , of  course, I  do not  know  why th e Comm issio n 
suspen ded  it. Maybe  it  was section 4 or  some othe r reason.

Here is an othe r more complex tar iff , I CC 8514, which sim ply  re fe rs  
you to  block numb ers  in othe r docume nts,  and th at  is much more 
complex  th an —and  they  cla im  th at th at  vio late s sect ion 4, too, an d 
th a t is in he ar in g before the Commiss ion and I  do no t know when it 
wil l ever be decided .

I t  is no t th e Commission ’s fa ul t. I t  is th e fa ul t of  the law. Bu t t ha t 
show s you  how sect ion  4, with  its  t ech nic ali ties, sta nd s in the way of 
ta ri ff  sim plif ica tion .

Now, fina lly,  I  w ould ju st  lik e to c lose by s ay ing  th is : t he  P resid en t, 
in his  tran sp or ta tio n message, made a st ro ng  pi tch fo r sim plif ica tion  
of  ta rif fs,  a nd  I  t hi nk  the re  is  no th ing in the wo rld  so benefic ial to the  
pub lic  as an im ag ina tiv e ste p to sim pli fy  the tariff is, if  we can  do it, 
bu t, gen tlem en,  we cannot do it un de r th is  inflexib le pro vis ion  an d 
very technica l section  4.

Th e con ten ts of  th e Pr es id en t’s message, in o ur  op inion—an d he did 
no t say an ythi ng  a bout sect ion 4 in his  m essage an d I  do no t wa nt to 
sug ges t th at —but  I th in k the whole ten or  of  the message, and par­
tic ul ar ly  th at  sec tion  of  it  whi ch asks fo r sim pli fica tion of tari ffis to  
escape useless pa pe rw ork—is en tirely  con sis ten t with  th is  an d so I  
rea lly  th in k the Pr es id en t’s tr an sp or ta tio n message su pp or ts  o ur  bill .

T hat  is my view of  it,  and I  wil l ju st  close with  th is :
We  have  a lot  of  very loyal, ha rd-w orking  employees and  custom ers,  

and th is  is burdensom e to the m as well as to manag ement . I t  is an 
inefficient law.  I t  is unnec essary  to  prote ct the pub lic.  I t  never has 
been neces sary .

None of  ou r comp eti tor s have it, an d I  th in k it  w ill mater ia lly  aid  
in s olv ing  the small sh ipm ents’ problem.

We  have, lit eral ly , hu nd reds  of let ters  in ou r files where  ou r em­
ployees wr ite  a nd  beg fo r some way  to sim pli fy  the  t ari ffs . You  can­
no t exp ect  a tru ck dr iver  to make the  righ t charg es un de r these com­
pli ca ted  tar iffs . I mean, it  j ust  cannot be done.

I  br ou gh t alo ng  a le tter  fro m an employee,  W. E.  Ma nning , who 
is a dr iv er  w ith  10 y ears of  service, 45 v ears old, and a very good em­
ployee, an d he is eag er to  he lp us  ge t business. He wrote  Mr . O. G.
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Swenson , the  di recto r of ou r pr ic ing sect ion,  th is le tte r be gg ing  fo r 
some rel ief  f rom  th e technica liti es of  our  t ari ffs , a nd  th is  is a common 
view wi th all of  ou r employees.

I  th ink it would  be good  fo r eve rybody  if  we got rid of  th is  law 
which only  appli es to the  express com pan y in th e sma ll shipm ents 
field. I  would no t wa nt to say wh eth er it  sh ould be ap pl ied to oth ers , 
bu t in the  small shipm ents field it only appli es  to  us tod ay.

Tha t is a ll I  ha ve to  say, Air. C ha irm an .
The Chairm an . Air. Johnson, we are glad  to hav e yo ur  tes tim ony 

on this,  as pres iden t of the  Ra ilw ay  Ex press Agenc y inter es ted  in 
th is  proble m. Yo ur per son al ap peara nce here , I  th ink,  clearly  demo n­
str ate s your  int ere st,  and you hav e po in ted  ou t the need  fo r the con­
sid era tio n of  th at  which you proposed.

Are th ere  any  questions by any member?
Air. F riedel. Air. Ch air ma n, I  would  ju st  like to commend Air. 

Johnson fo r a very fine sta tem ent, an d I wou ld like  to have it  noted 
th at  you are  also pres ide nt of  the Nat iona l Def ense Tr an sp or ta tio n 
Associa tion .

Air. J ohnson . Yes, si r;  I  am gl ad  to  say  th at  I  have  th at  honor.
Air. F riedel. An d the  passage  o f th is  b ill  wou ld ju st  sim pl ify  your 

pro blems in th e R EA  ?
Air. J ohn son . Yes, i t wo uld, ve ry defin itely .
Th e Chairm an . Any f urther  ques tion s ?
Air. Younger. Ju st  one : You are no t confr on ted  wi th th is same 

pro vis ion  in y ou r a ir  trans po rt?
Air. J ohnson . Oh, no, it  i s not sub jec t to  it. I t  is no t in  th e Civil 

Ae ronauti cs  Act.
Th e Chairm an . Air. Cur tin  ?
Air. C ur tin. Air. Johnson, how do yo ur  ra tes  fo r comp ara ble  pack­

ages com pare w ith  th e p os tal  ra tes w hen vou  ope rat e u nd er  th is  sec tion 
4?

Air. J ohnson. Th ei r ra tes a re b ased on packages, Air. Cur tin . Ou rs 
are  based on shipments .

So you would have  to make an assumptio n as to how ma ny  pack ages 
of  wha t size are  in one  of our  shipm ents .

Now,  if  you tak e ou r package, size, ou r first - and second-c lass  rat es  
are  m uch  h ighe r than  the Po st Office, because  we cannot opera te at  a 
loss a nd  the  Post Office can, and does, I  might  say.

But  we have  only one ta rif f w hich can o pe rat e to  be lower tha n parce l 
po st rat es.  I f  we can ge t some efficiency here  I  wou ld like  t o ge t ou r 
ra tes down to  that  level, p rov ide d t he  Po st Office would  ge t th ei r’s up to  
an even  basis , bu t at  the  prese nt tim e I  th ink the gen era l conc lusion 
would be that  o ur ra tes  are  m uch  h ig he r than  t he  p arc el post.

Air. Cur tin . Th an k you,  sir.
T hat  is all , Air. Ch airma n.
The C hairman . Air. Johnson, if  the exp ress compan ies  are  exempted  

fro m section  4 are  they o the rwise  covered as to  a requ ire me nt th at  the 
ra te  lie comp ensatory ?

Air. J ohnson . Yes, si r:  they are. Sec tion  1 wou ld hav e th a t effect, 
in mv opinion, and  we would lie sub ject  to  a proh ib iti on  again st de­
str uc tiv e com pet ition, a pro hib ition  ag ains t excess ive cha rge s, a pr o­
hibi tio n ag ain st dis crimination, and a proh ib iti on  ag ains t pre jud ice .

Al l o f the sections of th e la w wou ld s til l be  there.
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The Chairman. Thank you very much.
Mr. J ohnson. Thank you, sir.
(Mr. Johnson’s complete statement follows:)

Statement of William B. Johnson in Support of H.R. 4272
My name is William B. Johnson, I am president  of REA Express with 

offices at 219 East  42d Street, New' York 17, N.Y. I speak in support of H.R. 
4272, which amends section 4 of the Int ers tate Commerce Act to exclude this 
section’s application to the ra tes of express companies.

The fourth section is an unbelievably complex and technical provision of 
rate  law which could require a very lengthy and technical statement to  explain 
in all its ramifications. So fa r as H.R. 4272 is concerned, however, the fourth 
section can perhaps be described as requiring a carrier, w'hen decreasing or in­
creasing a rate  to any  point, to make corresponding decreases or increases to all 
other points on the same route. In other w’ords, under the four th section no 
rate  stands alone, and rate adjustments  are assumed to be made by route, and 
not on a point-to-point basis.

It is unnecessary, unfair , illogical, and inefficient to apply the four th section 
to an express company.

It  is unnecessary and unfa ir because the fourth section has never applied to 
the common carr iers  who compete wi th REA Express for small shipment busi­
ness ; namely, motor carr iers  and freigh t forwarders. The former became sub­
ject to regulation in 1935 and the lat ter  in 1942. Ever since they have been 
allowed to publish long-haul rates lower than thei r short-haul rates, and the 
aggregate of thei r intermediate rates  has often been lower than their  through 
ra te s; 1 both of these situat ions are forbidden to REA Express by the fourth 
section, and as a result  REA is unable to compete on a parity with motor car­
riers  and forwarders for small shipment traffic. If there  were reason to pro­
tect small shipment traffic with fourth  section strictu res, they surely would 
have been imposed on motor carriers since 1935 and on forwarders since 1942.

As the  Chairman of the Inte rsta te Commerce Commission advised the chair ­
man of the Senate Committee on Inte rsta te and Foreign Commerce on October 12, 
1960, concerning the bill under discussion today, the four th section is not needed 
for proper regulation of express companies, among other reasons, because “their 
exemption from the provisions of section 4 would in no way relieve them from 
the operation of the other ratemaking provisions contained in the Inte rsta te 
Commerce Act. The Commission would still have autho rity under the pro­
visions of sections 1, 2, and 3 of the act to order the removal of any destructive 
competition, undue discrimination, preference, or prejudice.” Express ship­
ments average 46 pounds in weight and $5.31 in express charges. No shipper 
or receiver of such traffic needs protection against discrimination beyond tha t 
available in sections 2 and 3 of the Inte rsta te Commerce Act

I have suggested tha t the fourth section is unnecessary and unfa ir insofar 
as REA Express is concerned. It  is also illogical, because it assumes the 
routing  of traffic through predetermined intermediate points, and express traffic 
and rates are unrouted. There have been no express routes since 1912 w’hen, 
in In re Express Rates, Practices, Accounts and Revenues 24 I.C.C. 880, the 
ICC reformed the express rat e structure by prescribing what  the Commission 
described as “a simple schedule which will give the same rate from point of 
origin to destination, no matter  by what  route the shipment may trave l and 
withou t reference to the number of carriers tha t may participate in the hau l” 
(24 ICC at 391).

REA makes use of all surface forms of carriage in moving express traffic 
from one point to another. Under its contracts  with railroads  REA Express is 
free  to use any route in moving express traffic. Therefore it is neither sensible 
nor useful to pretend for purposes of fourth  section compliance tha t there  are 
intermediate  points on express routes through w’hich shipments will always 
trave l w'hen moving from thei r origin to destination. The fourth section assumes 
that rates are made via routes, and REA makes rate s under a so-called block

1 F o r ex am ple, see  Cla ss R ate s,  Ch icago, III ., to Tex as , do ck et  320 21 de cide d by th e  ICC  
Nov . 11, 196 0, w he re  th e Co mmiss ion no ted th a t bo th  fo rw ard ers  an d m ot or  carr ie rs  ar e 
ex em pt  under  th e  fo u rt h  se ct io n an d,  as su m in g th e ir  ra te s are  ot he rw ise la w fu l,  ar e fr ee  
to  “m ain ta in  th e sa me ra te s  a t  th e more d is ta n t po in ts  as  we ll a s  a t  th e  in te rm ed ia te  
poin ts .”

87 292— 62— —4



22 MISCELLANEOUS BILLS

sys tem  betwee n all  po int s in the United  Sta te s;  these ra te s rema in the sam e 
rega rd less  of the physica l route  o f mov eme nt via which traff ic mi gh t rea ch  these 
points . Th erefore no ac cu ra te  appl ica tio n of th e fo ur th  sec tion  can be made to 
RE A’s ra te s and service.

The mo st im po rta nt  rea son for enac tm en t of  H.R . 4272 is th e ineffic iency of 
sub jec tin g an  express com pany to the fo ur th  section . Ou r cos ts va ry  fro m one 
te rr ito ry  to an ot he r an d ou r ra te s va ry  accordingly . If  we pre ten d, as  we mus t 
un de r the fo ur th  sec tion , th at  in te rt er ri to ri al  sh ipm en ts alw ays move via  the  
sam e route s thr ou gh  th e sam e in te rt er ri to ri al  bo rder  points , we mus t com par e 
the  thr ough ra te  with  the  shor t-h au l ra te  to the hy po theti ca l bo rder  po int  on 
every in te rt er ri to ri al  sh ipm en t to deter mi ne  the lawfu l cha rge . Dur ing 1901 
our average ship ment charge  was $5.31. Th e exp ens e of double ra te  checking 
such charges is en tir ely dis prop or tio na te  to any changes in the m which  can  be 
produced by the dou ble  check.  To avoid th is  exp ense we have depa rte d from 
the simp le sch edu le which the  Com miss ion presc rib ed  in 1912 by publi sh ing  in 
many of ou r ta rif fs  a la rge volume of m ater ia l groupin g th e 912 express ra te  
blocks involved in in te rt er ri to ri al  traffi c, and se tti ng  ou t individu al ra te  tab les  
which app ly betwee n each of the se ra te  groups . As a res ult , inste ad  of using 
23 pages in ou r cla ss ta ri ff  to set  ou t 82 ra te  sca les , in 19G0 we had to rei ssu e 
th e ta ri ff  (No. ICC 8500) in 313 pag es se tti ng  out. several  thou sand  ra te  tab les . 
Th is caused  the  c las s ta ri ff  to inc rea se in we igh t fro m 2 to 31 ou nces , and in cost of pr in tin g a ta ri ff  iss ue  from $5,397 to $83,334.

Lik e expansions of  al l of our  othe r ta ri ffs ha ve  ei th er  take n place, or will 
be req uir ed  soon in or de r to avoid double ra te  checking . Unless the law  is 
change d to pe rm it sim pli fying  the  au di tin g of ex press ra te s and cha rge s, th ei r 
com plexity  will  conti nue to have a serio us  effect on ou r traff ic volum e, bec aus e 
cus tom ers  have  comp lained  to u s b itt er ly  abou t th e difficulty  the y enco un ter  when 
checking ou r ra te s an d as  a re su lt muc h traf fic ha s been  dive rte d to ou r com­
pe titors. Our appl ica tio n to the  ICC to ob tai n re lie f from the  fo ur th  sec tion  
in order to avo id th e ta ri ff  com plexiti es,  des cribed  above, wa s tur ne d dow n in 
docket  31985, and is repo rte d in 300 I.C.C. a t 595. Fou rth sect ion  re lie f is con­
fined to s pec ial cas es  ac cor din g to the  s ta tu te , and only  1 of th e 11 Com mission ers 
noted  his  opinion in  a dissen t th at “th e high er  hand lin g cos ts w ith in  th e ea st 
co ns tit ute a spe cia l case just ify in g four th- secti on  re lie f in con nec tion  with  in te r- 
te rr itori al  movem ents.” Th erefore when these hig he r ha nd lin g costs  cau sed  
the Com miss ion to gr an t an in tr at er ri to ri al  ra te  inc rease in 1957 in docke t 319S5, 
th e re fu sa l of fo ur th  sec tion  re lie f compelled REA  to app ly th e increase  to 
in te rt er ri to ri al  traf fic and to in st itut e fir st  th e sys tem  of dou ble  ra te  checking , 
and  then  the  pr og ram of  is su ing  mass ive  an d com plex  tar iff s which ob tai ns  toda y.

I t is pa rt ic ul ar ly  ap pr op ria te  to en ac t II.R . 4272 a t th is  tim e bec aus e it  
imple me nts  im po rtan t eleme nts  of the Pr es id en t’s message on tran sp or ta tio n to 
the Congres s of  th e Un ited Sta tes , da ted  Ap ril 4, 19G2. The message urg es 
“th e en ac tm en t of such ad di tio na l leg isl ati on  as  may be necessa ry to enc our age  
expe rim en tal  ra te s and serv ices , to explo re eve ry pro mising sim plif ica tion  of 
ra te  st ru ctur es , and to enc ourag e th e dev elopment  of  sys tem s th a t wi ll make 
ra te  as ce rta inmen t an d publi cat ion  less  cos tly  and more con ven ien t.” H.R.  
4272 is leg isl ati on  which aim s precisely  a t the se resu lts . Th e me ssage notes 
th a t “th e ma nageme nt of th e va rio us  modes of tr an sp or ta tio n is subje cte d to 
excessive, cum bersome , and tim e-co nsumin g regu la to ry  sup erv ision th a t sha ckl es 
and di stor ts  man ag er ia l in iti at iv e. ” Th e appl ica tio n of sec tion  4 to expre ss 
tr an sp or ta tio n and ra te s is regu la to ry  sup erv ision  of th is  na tu re . Becau se of 
th e inf lex ibi lity  of sec tion 4 th e small  sh ipm en t pub lic is ac tual ly  burde ned 
ra th er than  prote cte d by th is  pro vis ion  of law. H.R.  4272 accor ds with  the  
expressio n in th e Pr es iden t’s me ssage of  th e de si rabi lit y of el im inat ing dam ag- ing ly infl exible  re gu lat ion .

Fin all y, the Pr es id en t’s message com men ds to Congres s the  reg ua lti on  of 
ca rr ie rs  an d the va rio us  modes of ca rr ia ge  on th e basis  of pa ri ty  and fa irn ess. 
Because amo ng sm all  sh ipm ent ca rr ie rs  only  REA Ex press is hobbled  by sec­
tion 4, its  ap pl ica tio n to expre ss com pan ies  conflic ts with  th is  policy . Sect ion 
4’s ap pl ica tio n to express com panies is a histor ical  anom aly  stemm ing  fron t 
th e la st  ce ntury when all  in te rc ity  tran sp or ta tion  wa s via  ra il,  and via  route d 
ta ri ff  rou tes . Th rou gh  the  accid ent th a t mo tor  ca rr ie rs  cam e un de r par t II  
of the  In te rs ta te  Commerce Act  and frei gh t fo rw arde rs  un de r par t IV the y 
esc aped th e onus of the fo ur th  sec tion  wh ile  REA, subje ct wi th the  ra ilr oa ds  
to par t I of th e ac t since it s or igi na l ena ctm ent, rem ain ed  un de r sec tion  4. 
H.R.  4272 is nee ded  to co rre ct  th is  ove rsight, and to re pa ir  the  dama ge which 
it  ha s caused .
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The Chairman. Mr. Bailey?
Mr. Bailey. Thank you, Mr. Chairman.
The Chairman. You may identify yourself, Mr. Bailey, and 

proceed.

STATEMENT OF C. B. BAILEY, NATIONAL SPECIAL REPRESENTA­
TIVE, BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS,
FRE IGH T HANDLERS, EXPRESS, AND STATION EMPLOYES

Mr. Bailey. Thank  you.
My name is C. B. Bailey. I am the national special representative 

of the Brotherhood of Railway and Steamship Clerks, Fre igh t 
Handlers, Express, and Station Employes.

Aly office is a t 400 Fi rs t Street  NW., Wash ington,  D.C. The chief 
executive officer of our brotherhood is Air. George At. Harr ison,  
gran d president, with offices at 1015 Vine Street,  Cincinnati , Ohio.

Our brotherhood represents approximately 25,000 express employees, 
about 75 percent of the total  number. I  appear before you in full 
support of II.R. 4272.

Mr. Johnson has given a most realistic  appraisal  of why this bill 
should be passed so I will not repeat but will confine my statement  
to the reasons why our brotherhood suppor ts passage of H.R. 4272.

Our interest is in the welfare of REA Express and in the preserva­
tion of the jobs of our members presently  employed. AVe are in­
terested in the conditions of thei r employment and the efficiency of 
the tools with which they work. A very large number of  our member 
employees are required to quote express rates to customers and for 
other purposes day in and day out and, therefore , have a justifiable 
concern with the efficiency of the tariffs in which the rates are 
published.

For  years, and due in a large measure to the old and restric tive 
requirements of section 4 of the Inte rsta te Commerce Act, RE A’s 
tariffs  have grown increasingly complex and voluminous through the 
continuing attempt to publish realistic rates for the public in the  small 
shipments transporta tion field. As a result of this  increase in volume 
and complexity, the tariffs, with which so many of our member em­
ployees must work in the ir dai ly job, have become difficult to read and 
understand.

This has resulted in frustration for many of our members and it also 
has caused grievous concern because of the member employees’ desire 
to do the ir job in a prompt and efficient manner so as to att rac t addi­
tional business to REA Express service and thereby enhance the 
possibility of additional employment.

It  is the considered position of our brotherhood th at passage of H.R. 
4272 will be a major facto r in the ultimate simplification of express 
rate  tariffs , and will ultimate ly enable our members to do the ir job in 
a more efficient and creditable manner.

Express companies are the only small shipments carriers subject to 
such a law and it seems only fa ir that  they be placed on a basis of 
equality with th eir competitors. This will improve the job opportun i­
ties of our express employees. Therefore, I strongly urge immediate 
enactment of I I.R. 4272.

That completes my statement, Air. Chairman.
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I want to thank you and the members of the committee for g iving 
me the opportunity  to express our support to II.R. 4272.

The Chairman. Thank  you, Mr. Bailey, for your presentation.
Any questions?
We are glad to have your views.
Mr. Lester J . Dorr.

STATEMENT OF LESTER J. DORR, EXECUTIVE SECRETARY, THE 
NATIONAL INDUSTRIAL TRAFFIC  LEAGUE

Mr. Dorr. Thank  you, Mr. Chairman.
My name is Lester J. Dorr and my appearance today is in my ca­

pacity as executive secretary of the National Indu strial Traffic League. 
I will describe the league and then go on to both bills, i f I may, Mr. 
Chairman.

The league is a nationwide voluntary, nonprofit organization of 
shippers. Included in its more than 1,600 members are  companies of 
all sizes, the very large corporations, and many small business con­
cerns. Also included in its membership are chambers of commerce, 
boards of trade, and similar  commercial organizations who, in turn , 
represent the ir members on transportation  matters.

There are no carriers  holding membership in the league. League 
policies and statements express the interests of those who actually 
ship and receive freig ht and pay the transportation  charges. Mem­
bership is drawn from all areas of the United  States and includes 
practically every line of industrial and commercial activity. League 
members use all forms of transportation—rail, motor, water, air, 
pipeline, and express companies.

Now, I think  I  can shorten up on my presentat ion by simply saying 
tha t the league heart ily endorses II.R. 4272 for the many reasons 
which have been stated here this morning, and I don’t think  I need 
read the rest of tha t statement, but would ask tha t it be incorporated 
in the record as if read.

The Chairman. We will let your statement be included in the record.
Mr. Dorr. Yes, i t is in support of H.R. 4272.
The Chairman. Very well.
(The s tatement referred to follows:)

Statem ent of L. J . D orr on B eiialf  of th e National  I ndustrial Traffic League

My name is L. J. Dorr. My appearance today is in my capacity as executive 
secretary  of the National Indu stria l Traffic League and will be in support of 
H.R. 4272, to amend pa rt I of the Interst ate  Commerce Act in order to provide 
tha t section 4(1) thereof, rela ting to long- and short-haul charges, shall not apply 
to express companies.

The National Industria l Traffic League is a nationwide voluntary, nonprofit 
organization of shippers. Included in the league’s more than 1,G0O members 
are  companies of all sizes—the very large corporations and many small business 
concerns. Also included in its membership a re chambers of commerce, boards 
of trade and similar commercial organizations who in turn  represent their 
members on transportation  matters . There are no car riers holding membership 
in the league. League policies and statements express the interest of those who 
actually ship and receive freight and pay the transportation  charges. Mem­
bership is drawn from all areas  of the United States and includes practical ly 
every line of industria l and commercial ac tivity. League members use all forms 
of transporta tion—rail, motor, water, air, pipeline, and express companies.

League members are very much interested in and use railway express as a
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tr an sp o rt a ti on  med ia . F or a num be r of years  th e leag ue  has had  a  st and in g  
co m m itt ee  to co ns id er  an d han dl e ex pr es s prob lems. In  1959, th e lea gu e,  ac ting  
up on  th e  re co m m en da tion  of  it s ex pr es s co mmitt ee , st ro ngly  su pport ed  th e 
re org an iz at io n  pr og ra m  of  th e R ai lw ay  E xpre ss  Agency.

As fa r  ba ck  as  1952 th e  le ag ue  co ns id er ed  mod ifi ca tio n of  sect ion 4. A spe­
cif ic po lic y w as  ad op te d a t th a t tim e.  T his  po licy, which  re pre se n ts  th e  m a­
jo ri ty  op in io n of  th e  le ag ue ’s mem be rshi p,  w as  ra ti fi ed  a t th e  1955 an d 1960 
annual mee tin gs . I t  pr ov id es  th a t se ct ion 4 of  th e  In te rs ta te  Co mmerce  Ac t 
sh ou ld  be  re pe al ed  an d th e fo llo wing pr ov is io ns  en ac te d in lie u th e re o f:

“S ec . 4. W he ne ve r in  an y pr oc ee ding  be fo re  th e Co mm iss ion  under  th is  part , 
p a r t II , p a rt  I I I , or  p a r t IV , th ere  is bro ught in  is su e a th ro ugh ra te , fa re , or  
ch ar ge , whi ch  ex ce ed s th e  ag gre gat e of  th e  co rr es po nd in g in te rm edia te  ra te s,  
fa re s,  or ch ar ge s su bje ct  to  th is  Ac t, o r w he re  th ere  is  bro ug ht in  is su e a h ig her  
ra te , fa re , or ch ar ge fo r tr an sp o rt a ti on  of  pas se nger s o r of  like  kin d of  pr op ­
e rt y  fo r a  sh o rt e r th an  fo r a lo ng er  d is ta nce  ov er  th e  sa m e line  or  ro u te  in  th e 
sa m e dir ec tion  th e  sh o rt e r be ing incl ud ed  w ith in  th e  l on ge r dis ta nc e,  th e  b urd en  
of  pr oo f sh al l be  up on  th e  ca rr ie r to  ju s ti fy  th e  ra te , fa re , or ch ar ge again st  
any claim  th a t it  is  fo r th a t re as on  un re as on ab le , un ju st ly  d is cr im in at ory , un ­
duly  p re fe re n ti a l o r p re ju d ic ia l or ot he rw is e in  vio la tion  o f an y of  t he pr ov is ions  
of  t h is  A ct. ”

T he  po lic y of  th e le ag ue  is  to  am en d se ct io n 4 of  th e ac t so th a t ra te s  of  all  
c a rr ie rs  w hi ch  a re  h ig her fo r a sh o rt e r th an  a lo ng er  d is ta nce  ov er  th e  sa m e 
ro u te  or line  in  th e  sa m e di re ct io n, or  w hi ch  a re  g re a te r fo r th e th ro ugh ro ute  
th a n  th e  aggre gat e of  th e  in te rm ed ia te  ch ar ge s,  sh al l be  pri m a fa ci e unre as on­
ab le.  In  o th er wor ds , th e  c a rr ie r pub li sh in g th es e ra te s m us t, if  an  appro pri a te  
com pl ai nt  p ro ce ed in g is  bro ug ht , bea r th e  bur de n of  sup i>o rting  them . T his  i s an  
enactm ent of  th e  le ga l pre ce de nt es ta bl is he d p ri o r to  th e en ac tm en t of  se ct ion 
4. As  ex pl ai ne d by th e  Sup re m e C ou rt  in  P atter so n  v. The  L  tt N Rai lroa d,  269 
U.S . 1, 19- 11,  th e  Co mmiss ion had  fir mly  es ta bl is he d th a t ra te s of  th e  chara c te r 
pro hi bit ed  by th e  se ct ion 4 w ere,  pri m a faci e,  unr ea so na bl e.  Se cti on  4 m ad e 
th em  per se  un re as on ab le , un le ss  re li ef from  se ct io n 4 w er e gra n te d  by th e  C om­
miss ion.  The le ag ue ’s po lic y is  an  en ac tm en t of  th e  de ci sion  law  p ri or to  sec­
ti on  4.

I f  ex pr es s ra te s a re  ex em pt ed  fr om  th e  fo urt h  se ct ion th ey  will  re m ai n,  as  do 
m ot or  carr ie r,  fr e ig h t fo rw ard er,  and ci rc uitou s ra il  ra te s,  su b je ct to  al l of  th e  
ru le s and c ri te ri a  of  ra te m akin g  in  th e  In te rs ta te  Co mm erc e Ac t, in cl ud in g th e  
re quir em en ts  th a t ra te s  re m ai n re as on ab le , co m pe ns ator y,  an d not des tr uct iv el y  
co m pe ti tive  under se ct ion 1, th a t th ey  do  no t cre a te  undue pr ef er en ce s an d 
pre ju d ic es am on g sh ip pe rs  an d re ce iv er s under se ct io n 2, an d th a t th ey  do  not 
un du ly  d is cr im in at e am on g pe rson s,  plac es , an d lo ca li ties  under se ct ion 3.

Si nc e th e  sh ip pe rs  w ill  be  pr ote ct ed  ag ain st  unre as onab le  pre ju dic e an d dis ­
cr im in ati on  in  th e m ak in g of  th e  ra te s,  by  se ct io ns  2 an d 3, it  seem s unne ce ss ar y 
to  th e  le ag ue  to  co nt in ue  se ct ion 4, whi ch  m ak es  it  dif fic ul t to  est ab li sh  ra te s 
co mpe lle d by co m pe ti tion  to  spe cif ic po in ts .

The  pro hi bi tion s of  se ct ion 4 ap ply on ly  to  ca rr ie rs  su bje ct  to  p a r t I an d p a rt  
I I I . M ot or  ca rr ie rs  and fr e ig h t fo rw ard ers  ha ve  no  su ch  re st ri ct io ns.  U nd er  
m od er n tr an sp o rt a ti o n  co nd it io ns  th ere  is  no  re as on  why  ex pr es s co mpa nies , 
ra il ro ads and w ate r ca rr ie rs  sh ou ld  be  su bj ec te d to  th e  cu mbe rsom e se ct ion 4 
pr oc ee di ng s w hi le  t h e ir  co m pe ti to rs , re gul at ed  u nder p a rt  I I  an d p a rt  IV, a re  n ot .

R ep ea l or mod ifi ca tio n of  se ct ion 4 pro hi bi tions hav e be en  ur ge d fo r a nu m be r 
of  ye ar s.  P re si den t E is en ho w er ’s C ab in et  Com m itt ee  on T ra nsp o rt  Po lic y an d 
O rg an iz at io n,  in  A pri l of  1955, reco mmen de d re pea l of  se ct ion 4. A lth ou gh  th is  
re pea l w as  no t ac co mpl ishe d,  th e  re co m m en da tion  le d to  a  mod ifi ca tio n in  th e 
tr an sp o rt a ti o n  bi ll  of  1957. T his  mod ifi ca tio n el im in at ed  th e  ne ce ss ity  of  se cur­
ing p ri o r ap pr ov al  by  th e In te rs ta te  Co mm erc e Com miss ion fo r pub lica tion  of  
ra te s ov er  ci rc ui to us ro ute s whi ch  a re  eq ui val en t to  th e  go ing ra te s of  a d ir ec t 
ro ut e,  H .R . 4272, if  en ac te d,  wou ld  be  a  fu rt h e r st ep  in  re m ov ing th es e on er ou s 
pro hib it io ns by  re liev in g ex pr es s co mpa nies  from  it s ap pl ic at io n.  The  le ag ue  
ur ges  th a t yo ur  co m m it tee fa vora bly  co ns id er  e nac tm en t of  th is  prop os al .

Mr. Dorr. Now, tu rnin g to H.R. 12201, I dislike very much being 
the first discordant  voice being heard this morning in this otherwise 
pleasant p arty but the  league is not in support  of 12201.

I  will not read the description of the league. I have already done 
tha t. As we see it H.R. 12201 purports  to carry out legislative rec-
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ommendations No. 5 of the Inte rsta te Commerce Commission in its 
75th annual report, page 187. The Commission there recommended—
th a t th os e pr ov is ions  of  p a rt  IV of  th e ac t re la ti ng  to  ow ne rshi p,  co nt ro l, an d 
oper at io n of  fr e ig h t fo rw ard ers  in comm on w ith  ca rr ie rs  of o th er mo de s be  re ­
vi se d and clar ifi ed , an d,  to  th is  en d,  th a t fu tu re  tr ansa cti ons in vo lv ing su ch  
re la ti onsh ip s be mad e su bj ec t to  th e  pr ov is io ns  of se ct ion 5 of  p a r t I.

ICC Chairman Murphy has already pointed out all of the things 
which are covered on page 2 of  my statement, and I don’t think tha t 
tha t need be reread at this time.

If  you will turn at the top  of  page 3, the league is certa inly sympa­
thetic with any effort to  clar ify appa rent  inconsistencies such as cited 
by the Commission in the previous quotation.

However, II.R. 12201 is designed to accomplish much more than  
this. The league believes tha t the heart of the bill is found in section 
4 which repeals section 411(a) of the act, and I then spell out what 
section 411(a) provides.

This section is eliminated by section 4 of H.R. 12201, thus legalizing 
control by a freight forwarder  of a common ca rrier subject to parts 
1, 2, or 3 of the act. The league is strongly opposed to any such con­
trol and, therefore, to section 4. In  1956, the 84th Congress had 
before it a proposal, S. 3367, to change section 411(a) and to au­
thorize freig ht forwarder control of an under lying common carrie r 
under  parts 1,2, or 3.

The first p arag raph  of S. 3367 read in p ar t as follows:
Se ct ion 4 1 1 (a )(1 ) notw ithst andin g  an y o th er  pr ov is io n of th is  Ac t, it  sh al l 

be  law fu l, w ith  th e  ap pro va l an d au th ori zati on  of  th e Co mm iss ion , as  prov id ed  
in  para g ra ph  (2 ) of  th is  su bs ec tio n,  fo r a fr e ig h t fo rw ard er su bje ct  to  th is  p a rt  
to  ac quir e co nt ro l of  o ne  or  mor e com mon ca rr ie rs  su bj ec t to  p a r t I, II , or I I I  of  
th is  a ct , th ro ug h ow ne rshi p of stoc k or  o th er w is e;  * * *.

The league vigorously opposed the bill at hearings before a sub­
committee of the Senate Committee on Inte rsta te and Foreign Com­
merce—see the printed hearings  before tha t subcommittee on April 9 
and 10,1956, part icula rly the printed  statement presented on behalf of  
the league beginning on page 44 thereof.

The league contended then, and contends now, that freig ht for ­
warders must not be allowed to acquire control of underlying carriers .

The historical forwarder function which brought about  the develop­
ment o f f reight forwarding business, since before the forwarder reg­
ulatory  act and before the Motor Carr ier Act, is the provision of a 
service of consolidating small shipments, of reshipping tha t consoli­
dated lot as a large r shipment, usually as a carload or truckload in a 
terminal-to-terminal movement, and of distr ibut ing again of the orig­
inal small shipments from the break-bulk point.

Before the advent of the motor carrier,  the consolidation and dis­
tribution services were each largely limited to the cartage area of the 
consolidation and break-bulk terminal points; thus freight forward­
ing service was largely limited to places affording sufficient volume to 
make up a consolidated carload.

As motor carr ier service developed, both before and afte r motor 
carr ier regulation, freig ht forwarding reached out f arther  and farther  
from the terminals until today assembly and distribution traffic cov­
ers large areas of the country.
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All of the actual physical transporta tion service, other than purely 
local pickup and delivery service in local cartage areas, was then  and 
is now performed by under lying  carriers with operat ing authority  
under parts  I, II , or II I  of the act, and as to all of this  traffic, the  
freight forwarder was and is today in direct competition with the 
same underlying carrier s who can and do perform the same consoli­
dation  and distribution service on their  own lines, with thei r own 
facilities, and within the limits of thei r own routes and operat ing 
authorities.

If  freig ht forwarders, however, are permit ted to acquire any sub­
stan tial number of direct carriers , particular ly motor carriers, this 
open competition is going to be lost—the character  of competition 
changes.

The forwarder and the controlled motor carrier or carriers  no 
longer deal with each other  at arm’s length. Rathe r, the rates are 
established to favor  thei r combined interest, possibly to the competi­
tive disadvantage of other motor carriers. The traffic volume of 
the controll ing forwarder  may be diverted to the controlled carrier,  
and the control of routing of tonnage not only of the forwarder but 
of the controlled carrier to and from connecting lines increases the 
economic influence of the forwarder far beyond i ts normal sphere.

Equitable competition between car riers and between agencies, and 
maintenance of reasonable rate  levels, demand the continued separa­
tion, as it now exists, of freight forwarding and under lying carrier 
service.

In  1956 the Inte rsta te Commerce Commission was opposed to re­
moval of the prohibition agains t forwarders acquir ing control of un­
derlying carriers.

In a let ter dated  April 6,1956 (a complete copy of which is attached 
hereto as it appeared beginning on p. 6 of the printed record of the 
1956 hearings on S. 3367) to the Honorable  War ren G. Magnuson, 
chairman, Committee on Inte rsta te and Foreign Commerce, Com­
missioner J . M. Johnson, the then Acting Chairman of the Intersta te 
Commerce Commission’s Committee on Legislation, stated among 
other thing s:

The basic consideratio ns which governed Congress in the enactment of section 
411 (a) have not changed in any ma ter ial  respect.  In its relatio ns with  the 
ca rriers  which it utiliz es for underlying transp ort ation  services, the fre igh t 
for warde r is a shipper, and as such it  routes or contro ls the  movement of large 
amounts of f reight. To permit  forwarde rs to acquire control of car rie rs subject 
to the act would, in our opinion, open the  way  to opportunities for  d iscr imination 
not  only with respe ct to ra tes a nd charges, but  also in respe ct of prac tices w’hich 
would be difficult to control.

As I said the whole lette r is reproduced as an attachment, Mr. 
Chairman.

In considering the propriety of legislation such as here proposed, the 
dual character of freight  forwarders regulated under  p art  IV of the 
act might be kept in mind. As to their relationship with shippers, 
they are carr iers;  there is no doubt of tha t fact, it is a time-honored 
relation recognized by the Commission and the courts, and the statute  
so provides.

In  thei r relationship with  carrie rs regulated under part s I, I I,  or II I  
of the act, or with other  carriers,  by air for  example, they are shippe rs;
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the relationship between the forwarder and those other carrie rs is a shipper-carrier relationship.
To our way of thinking, the Commission’s curren t concern about provisions of par t IV relat ing to acquisition and control being con­

fusing and in some instances conflicting, does not overcome, as Chair­
man Johnson put it, “the basic considerations which governed Con­gress in the enactment of section 411 (a) .”

We respectfully urge tha t the present provisions of  section 411(a) be retained.
Thank you.
The Chairman. I assume you desire the lette r refer red to to be­come part  of your statement and placed in the record ?
Mr. Dorr. Yes, sir; please.
The Chairman. Very well, it  shal l be received.
(The lette r referred to follows:)

I nterstate Commerce Com mission ,
Office of th e Cha irm an , 

Washington, D.G., Apri l 6,1956.Hon. Warren G. Magnuson,
Chairman, Committee on Intersta te and Foreign Commerce,U.8. Senate, Washington, D.C.

Dear Chairma n Magnuson : Your lette r of March 6, 1956, addressed to the Chairman of the  Commission and requesting comments on a bill (S. 3367) intro­duced by you (by request) to amend section 411 of the Int ers tate Commerce Act, as amended, with respect to relationships between freight forwarders and other common carrie rs, has been referred to our committee on legislation. After careful  consideration by that committee, I am authorized to submit the following comments in its  behal f:
Section 411(a) of the Inte rsta te Commerce Act, which S. 3367 would amend, now makes it unlawful for a freight forwarder, or any person controlling, con­trolled by, or under common control with a freigh t forwarder, to acquire con­trol of a carr ier subject to par t I, II, or II I of the act. The proposed measure would remove this prohibition by rewriting section 411(a) so as to permit a freigh t forwarder to acquire control of one or more such common carriers, through stock ownership or otherwise, if approved by this  Commission afte r reasonable opportunity for interested parties  to be heard. Before approving any such proposed t ransaction the Commission would be required to find, subject to such terms and conditions and such modifications as it shall find j ust  and reasonable, tha t it would be within the scope of amended paragraph 411(a) (1) and would be consistent with the public interest. In passing upon such t rans­actions the Commission would also be required to give consideration to the effect thereof upon adequate transporta tion service to the public, and where appro­priate,  to the interes t of carr ier employees affected. As a prerequisite to its approval the Commission may require a fai r and equitable arrangement for  the protection of such employees.
While section 411(a)(1) prohibits a freight  forwarder, or any person con­trolling, controlled by, or under common control with a freight forwarder, from acquiring control of a carr ier subject to par t I, II, or II I of the act, it should be noted tha t section 411(g) permits such carriers to control or acquire control of a freight forwarder or freight  forwarders.
When S. 210 (77th Cong.), which, as finally enacted, became part  IV of the act, was under consideration by Congress, the question arose as to whether or not carriers subject to par t I, II, or II I should be prohibited from having or acquiring control of freight forwarders, and conversely as to whether freight  forwarders should be prohibited from acquiring control of such carriers. In commenting on this question, former Chairman Joseph B. Eastman stated in a letter dated March 12, 1941, to Senator Burton K. Wheeler, chairman of the Senate Committee on In ters tate  and Foreign Commerce, as  fo llows:“The conclusion tha t the public interest requires tha t the forwarder be an agency independent of carrier control is reinforced by the finding made in the freight forwarder investigation, mentioned earl ier in this report (229 I.C.C. 201) that the control and domination of certa in large forwarders by railroad com-
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panies resu lted  in viola tions  of the  act. The same cons idera tions  which pre­
clude ca rri er  contro l of forwa rde rs also preclude forwarde r contro l of c arrie rs. ”

Congress fail ed to adopt Cha irman Eastm an’s suggestion th at  carrie rs subject 
to pa rt  I, II,  or II I be proh ibited from  having or acqu iring  control  of fre igh t 
forwarders. This  apparen tly  resulted from the  practic al real izat ion th at  for ­
warde rs had become necessary adjuncts  to ca rri er  operation s and  th at  among 
the  form er were wholly owned subs idiar ies, alh liat ed corporations, or fo rwa rders 
dire ctly  contro lled by the  car rie rs.  An ana lys is of the  stateme nts and rem arks 
of the commit tees and var ious Members of Congress concerning the provis ions 
of the  b ill which ultimately became section 411 of the  ac t (H. Kept. No. 1172 (p. 
14), 77th Cong., 1st sess., Aug. 13, 1941; 77 Congressional Record 8218 and 8220, 
Oct. 23, 1941; and 77 Congressional Record 4067, May 11, 1942), indicate s tha t 
Congress  was  impressed wi th three consideratio ns in permit ting  carri er  contro l 
of fre igh t forwarders. These cons idera tions , as  rei ter ate d by Congressman 
Wolverton in repo rting the bill approved by the  conference committee back to 
the  House, were as fol low s:

“Fi rst . The two largest forwarding ope rations  in the country  were developed 
und er rai lroad affiliation, and  no complaint  of their service appears  to have 
been made by the shipping publ ic.

“Second. Because of the  universality  of the  service which rai lroads are re ­
quired to perform, as among persons, localit ies, and  as  to differen t kinds of 
freight , their  control of forwardin g operation s would tend  to be more universal 
and less discrim inatory  tha n forwa rde r service conducted by ind ividual opera­
tor s h aving na rrower righ ts and obligations.

“Third. The investme nts made by rail , motor, and  wa ter  c arrie rs in transpo r­
tat ion  properties , faci litie s, and  equipment  furni sh a sub stantial incen tive on 
their pa rt to provide and  ma intain  for the public a permanen t and stab le service, 
and  as a res ult  the ir control of forwardin g opera tions should insure  to the  public  
a grea ter  permanency of service than  i f forwardin g operation s were  only in the 
hands of those  who have no rea l sub stantial inve stment in the  prop erties and 
fac ilit ies  which make  such for warding operations  possible” (77 Congressional 
Record  4067, May 11,1942).

This reasoning obviously would not  apply  to for wa rder contro l of car rier s.
Several of the larger for warde rs cont inue  to be subsidiaries or affiliates of 

major  rai lroad systems, and  they app arently cont inue  to so ope rate  under the 
permissive provisions  of section  411(g) withou t complaint. We are also un­
aware  of any general complain t rel ative  to the  presen t provis ions of section 
411 (a) proh ibiting for warde rs from acquiring control of car rier s.

The basic cons ideration s w hich governed Congress  in the  enactm ent of section 
411 (a)  have  not  changed in any  ma ter ial  respec t. In its  rela tion s with  the 
ca rri ers which it  utilizes for  underly ing transp ort ation  services, the  f reigh t for­
warde r is a shipper, and as such it routes or cont rols the movement  of large 
amounts of freight . To permit forwarde rs to acq uire  contro l of ca rrr ier s sub­
jec t to the a ct would, in our opinion, open the  way to  opportunities  for discrim ina­
tion not only with  respect to ra tes and charges , but  also in respect to prac tices 
which would be difficult to control.

Edi torially , it  app ears th at  the le tte r “ (a )” in line  1, page 3, of the  b ill should 
be changed to “ (1) ”,

For  th e reasons hereinabove  st ated, we believe t ha t enactment of  S. 3367 would 
be co ntrary  to  the public  in ter es t and, therefore, recommend ag ainst its  adoption.  
If, however, the  bill should receive  favo rable cons ideration  by your  committee , 
we suggest th at  in view of the  broad  language  of the  bill which would permit  
the  acqu isition of control “through stock ownership or othe rwise” cons idera tion 
be given to amending the  bill so as to incorporate the rein the  pertinent provisions 
of section  5(2) of the  In te rs ta te  Commerce Act, ent itled “Combinations and 
Mergers of Car rie rs.”

Respectfu lly submit ted.
J . M.  J o h n so n ,

Act ing Chairman, Committee on Legis lation.
O w en  C la rke.

The Chairman. Any questions, Mr. Younger.
Mr. Younger. Yes, I would like to ask a few questions.
Mr. Dorr, you make the statement tha t you r membt ill

of transportation , all the modes ? 
Mr. Dorr. Yes, sir.

ill forms
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Mr. Younger. And I  take it tha t you are in favor  of mainta ining  all 
the modes.

Mr. Dorr. Yes, sir.
Mr. Younger. In  good shape and condition ?
Air. Dorr. Yes, sir.
Mr. Younger. And you believe they should remain under 

regulation?
Mr. Dorr. I think—yes, the answer to th at is generally yes, but we 

will be before you next week on another bill which might  be a little  
bit different.

Mr. Younger. You want us to relieve them from a littl e regulation 
there ?

Mr. Dorr. Tha t is right.
Mr. Younger. In other words, whatever happens to fit the occa­

sion of the day ?
Mr. Dorr. Xo; I don’t mean that  at all. I didn’t want to  foreclose 

the statement which will be presented next Frid ay on the two major 
transporta tion bills, 11583 and 11584.

Mr. Younger. I don’t get the significance of your statement here 
tha t if a freight  forwarder acquired an underlying carr ier tha t it 
would constitute a monopoly, and that is wha t your statement infers, 
isn’t it ?

Mr. Dorr. I  don’t think I go quite tha t far,  Air. Younger. We are 
afra id of the undue influence which migh t be exercised if a freig ht 
forwarder were to acquire control of any sizable number of small 
motor carriers, for  example.

Air. Younger. Well, the acquisition of one doesn’t relieve them of 
being under supervision of the ICC as to monopoly or rates and every- 
thingelse, does it?

Air. Dorr. Xo, they would still be under the ICC regulation, that  
is right, bu t it seems to us, th at if the freig ht forwarder controls the 
carriers, well, they certainly would have a friend  at court in nego­
tiating rates or arran ging  for rates, and so forth.

Air. Younger. Well, do you think tha t would prevent some other 
carriers  getting  into the field and competing with them ?

Can you imagine a monopoly from any gathering  point on the 
par t of a freight  forwarder ?

Mr. Dorr. No, we don’t go so fa r as to fear  a monopoly. But we 
are a fraid of the undue influence which a freigh t forwarder might be 
able to exert.

Air. Younger. If  you didn’t have a monopoly how in the world 
can he control rates, if he is under competition and also unde r super­
vision ? I can’t see the logic of your reasoning.

Air. Dorr. Well, maybe I  had best refe r to the fact tha t going back 
to the original bill on this  subject, the freight  forwarder bill.

At tha t time, Commissioner Eastman thought there should be no 
control of either, freight forwarde r by a carr ier or a carr ier by a 
freight forwarder.

But we were confronted there by the fact that, fre ight  forwarding  
sort of got its start, ra ilroads controlling fre ight  forwarders, so it was 
an accomplished fact. You couldn’t rule tha t out. But  Eastman 
at tha t time and the Commission at  th at time, and we agree with them, 
thought  t ha t there should be no control of the underlying carrie rs by 
the freight forwarders,  and that is our position, Air. Younger.
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We believe it is righ t, and are advocating it here today.
Mr. Younger. That isn 't the present law, is it ?
Under the present law a freight  forwarder can acquire an under­lying carrier.
Mt.D orr. No,411(a) says they can’t.
Mr. Younger. I thought the testimony of the ICC said tha t you could acquire a carr ier if you acquired a carr ier first. It  is a ques­tion of whether the egg precedes the chicken or the chicken the  egg was the point th at he made.
Mr. Dorr. I understand that . But  here is a specific prohibit ion which says the  fr eigh t forwarder  may not control an underlying car­rier  and that  is our concern.
Mr. Younger. You disagree with the ICC ?
Mr. Dorr. Yes, sir. We think that Colonel Johnson was right 

and tha t the TCC was right back in 1956.
Mr. Younger. You know we have many changes in transpor tation now.
Air. Dorr. That is right.
Mr. Younger. And that, is why we are holding the hearings. They want to remove some of these regulations and allow the transpor­tation people some freedom of operation.
Mr. Dorr. Tha t is right.
Mr. Younger. That is all, Mr. Chairman.
The Chairman. Mr. Friedel ?
Mr. F riedel. Mr. Dorr,  on page 3 of Mr. Murphy’s statement,  the last paragraph I quote him “it must always be recognized th at exemp­tion from the provisions  of section 4 would in no way relieve them from the operations of other ratemaking provisions contained in the Interst ate  Commerce Act. The Commission would still have authority under  the provisions of sections 1, 2, and 3 of the act.”
Do you differ with tha t ?
Mr. Dorr. No, sir.
Mr. F riedel. Do you agree with this?
Mr. Dorr. I think  tha t is right.
Mr. Friedel. Tha t is all, Mr. Chairman.
The Chairman. Mr. Jar man ?
Mr. Jarman. No questions.
The Chairman. Mr. Dorr,  you do concur with the present policy authorized by law tha t another mode may acquire a fre ight forw arder ?Mr. Dorr. I tried  to answer that , Mr. Chairman, in response to Mr. Younger’s question.
If  th is could be star ted over I would say “No.” Bu t we were con­fronted with the fact that railroads already controlled freight  for ­warders  when the  freight  forwarder legislation was passed and tha t is trea ted in Colonel Johnson’s let ter, so it was a fai t accompli.We prefer it  the other way.
The Chairman. But I am asking the question, though, it is a mat ter of law today, isn’t it  ?
Mr. Dorr. That is right.
The Chairman. And you concur with it ?
Mr. Dorr. Yes, sir.
The Chairman. And you think  it is good policy ?
Mr. Dorr. We don’t think it  is good policy. I t is in the law. I would say if we had it over again we would have opposed it.
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The Chairman. You are not here recommending that  it be repealed ?
Mr. Dorr. No, sir. We recognize it is in the law and we are  living 

with it.
The Chairman. Yes, but you don’t think it is good policy?
Mr. Dorr. No, sir.
The Chairman. Why don’t you come here and recommend it be r e­

pealed then?
Mr. Dorr. Well, Mr. Chairman, I thou ght we were appearing on 

this par ticu lar bill and stating our objection to it as we have in the 
past. We are not going that  far  as to recommend repeal of those other 
provisions.

The Chairman. How can you justi fy a position where there is an 
operation tha t is under the law considered a common c arrie r opera­
tion, how can you justify a position in saying th at th at p arti cular mode 
should not have equal treatm ent under the law with other modes?

Mr. Dorr. I would answer that this  wa y: While the freight  forwa rd­
ers are termed a common carrier in the s tatute , and in the re lationships 
with shippers, they are carriers.

In  their relationship with the underlying carrie rs they are shippers, 
not carriers.

The Chairman. Well, of course, to me t ha t isn’t any argument be­
cause you can take the same princip le and apply it to the airlines , with 
the railroads,  or with motor operation of the railroads or vice versa, 
tha t doesn’t give any explanation in my judgment at all.

To me, I  would like to know how we can explain the fact tha t it is 
good business, if  it is, for  a railroad or a motor carr ier to obtain, de­
velop an operation, or purchase a freight  forwarding operation and 
that, is permitted under the law ?

Mr. Dorr. That is right.
The Chairman. But at the same time we say a freight  forwarder  

cannot. What is the  difference between the common carr ier operation 
where the common carrier owns or acquires or owns and operates an­
other common carri er in conjunction with it, and yet that  common 
carrie r could not acquire and operate the other common carrier?

If  you unders tand wha t I mean.
Mr. Dorr. Well, I  think I get the  po int you are making, Mr. Chai r­

man. It  does point  up an inconsistency but I go back to my original 
statement we think in terms of the freight forwarder  as a shipper. 
We don’t think  that  in this instance-----

The Chairman. Of course, tha t is the reason you arrive at your 
position.

Mr. Dorr. Tha t is right.
The Chairman. I am try ing  to develop in these hearings as to 

whether or not your position is reasonable in my judgment.
Mr. Dorr. Well, of course, that is for  you to decide. We think i t is 

reasonable, Mr. Chairman.
The Chairman. Yes.
I can’t see a difference between a ra ilroad , as an example, acquiring 

and utilizing part of its operation of a freight forwarder  so far as 
the service to the public is concerned as compared with a freight 
forwarder being given the  authori ty in connection with this operation 
to acquire a railroad. I don’t thin k many freight forwarders are 
going to be acquiring many railroads .
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Mr. Dorr. I don’t think so, either.
The Chairman. But I jus t can’t see the justification of the argu­ment in th at respect.
Mr. Younger. Mr. Chairman.
The Chairman. Yes.
Mr. Younger. It  seems to me tha t you take the position tha t one is sinful, but because it is in the law you want to continue to live with sin.
Air. Dorr. I don’t know tha t I  could subscribe to that , Mr. Younger. It  is in the law, and we have been living with  it.
Mr. Younger. But  you want to continue to live in sin ?
Mr. Dorr. I tried  to make my point. We are concerned with the undue influence tha t may be exercised if a freight forwarder were to control a group of underlying motor carriers, tha t is our principal concern.
The Chairman. Suppose a group of underlying motor carriers  controlled a fre ight  forwarder?
Mr. Dorr. 1 don’t think it works the same way, Mr. Chairman.The Chairman. Why?
Air. Dorr. Well, by the very natu re of the operation, the common carrie rs themselves publish the ir rates, they are there, the freight forwarder  would be more an adjunct of supplying traffic for routing  via thei r groups.
The Chairman. Don’t the freight forwarders  file their  tariffs?Mr. Dorr. Yes, sir, but in connection-----
The Chairman. Thank you very much.
Mr. Dorr. I would like to make one point that  they do, so far  as ra ilroads are concerned, they  do so fa r as truck  lines are concerned, pay established rail and truck rates. They do have contracts with the motor carriers or may have, I  should say, for distances under 450 miles.
The Chairman. I th ink Congress wisely provided for it.
Mr. Dorr. Well, it permits  it;  that is right .
The Chairman. Yes. Than k you very much.
We are glad to have your statement , Mr. Dorr.
Air. Giles Morrow, general counsel of the Freight Forwarders In ­stitute , is our next witness.
Air. Alorrow, you may proceed.

STATEMENT OF GILES MORROW. GENERAL COUNSEL, FRE IGHT 
FORWARDERS INSTITU TE, WASHINGTON, D.C.

Air. Morrow. Air. Chairm an, I have a rath er brief statement. I think I can save time by reading it, and-----
The C hairman. Let your statement be included in the record.(Air. Morrow’s statement follows:)

Sta teme nt  of Gil es  Morrow, General  Cou ns el , F re ight  F orwarders 
I ns ti tu te

M.v name is Giles Morrow. I app ear  today as spokesman for the  Fre igh t Forward ers  Ins titute , of which I am general  counsel. The ins titute  is the nat ional organiza tion  represen ting  fre igh t for warde rs subject to pa rt  TV of the In te rs ta te  Commerce Act. Its offices ar e located at  1012 14th Street  NW., Wa sh­ington, D.C.
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The fr ei gh t fo rw arding  ind us try , as  represen ted by the in st itu te , unanimously  
endorse s bill H.R . 12201, which conies bef ore  your  com mit tee  un de r th e spo nso r­
ship of the  In te rs ta te  Commerc e Comm ission. We un de rs tand  th a t the bill  was 
dr af te d by the Com miss ion to ca rry into effect its  leg isl ati ve  rec ommenda tion 
No. 5, conta ine d in the 75th  Ann ual Re port of th e Com miss ion to Congress.

We ar e confide nt th a t the  Com miss ion’s views and rec om me ndations in th is 
m at te r will be given gr ea t weigh t by your  commit tee . The Com miss ion has had 
long  e xperi enc e in un de rta king  to ad m in is te r the pr esen t law  with  re ga rd  to the  
re lat ionships  between freigh t fo rw arde rs  an d othe r ca rr ie rs . It  ha s st at ut or y 
du tie s and obligations wi th rega rd  to frei gh t fo rw arde rs  an d othe r ca rr ie rs  
which, based on its  experience , the Commiss ion ha s concluded it  c anno t pro per ly 
dis charg e un les s the presen t def ect ive  an d co nt radictory law is ame nded.

The Commiss ion lias  ade quate ly exp lained and fu lly  jus tif ied  the bill , and 
I shal l add  only  a few  comments. I t is a very simple bill. It s  pr incipa l objec­
tive is cla rif ica tion, bu t at  th e sam e tim e it  pro vid es fo r equa lity of  reg ulat ion 
of all  common ca rr ie rs  sub jec t to the act.

Th e bill does  two things. I t br ing s frei gh t fo rw ar de rs  un de r the  te rm s of 
the  general  law , fou nd in sect ion 5 of th e ac t, wh ich  gov ern  acqu isi tio ns  an d 
the common control of two  or  mo re ca rr ie rs  of  th e sam e or  a dif fe rent  class.  
And it removes th e presen t conf licting, con fus ing , an d ineq uit ab le pro vis ion s of 
sec tion  411 which now govern  the re la tio nships  betwee n fo rw ar de rs  and othe r 
ca rr ie rs .

Sect ion 5 o f the  act , which the  bil l would  ma ke appli cable  to fo rw arde rs , nee d 
not  be expla ine d or  jus tifi ed.  I t was ado pte d, in its  pr esen t form,  in 1940. It  
al read y appli es to all  othe r ca rr ie rs  su bjec t to  the ac t—r ai l, mo tor , wate r, 
express, and sleeping ca r com panies. Th e me aning  of sec tion 5 is we ll set tled, 
by ad m in is trat ive and ju dicial  in te rp re ta tio n.  One of its  ca rd in al  requ ire men ts 
is th a t in app rov ing  any tran sa ct io n propos ed under its  ter ms th e Com miss ion 
mu st con sid er the  effect upon  ad eq ua te  tr an sp or ta tion  ser vic e to the  public. If  
sec tion  5 represen ts wise pub lic  policy as  appli ed to othe r ca rr ie rs , it  is only  
rea sonable  and ju st  th at  th e sec tion be app lied to acqu isi tio ns  wh ich  involve 
fre ig ht  fo rw arde rs .

In  sh arp co nt ra st  t o the  fa ir  and  eq ui tab le  p rov isio ns of sec tion  5, th e presen t 
law  gove rning ac qu isi tions wh ere fre ig ht  fo rw arde rs  ar e concerned  is conf licting, 
sel f-defe ating , and with ou t ra tio na l bas is. Ne ith er  the com mittee repo rts  no r 
the congre ssio nal  dis cus sions at tend in g passa ge  of the or igi na l Fre ig ht  Fo r­
warde r Act, in 1942, afford  any clue as to  why  frei gh t fo rw ar de rs  were singled 
ou t fo r se pa ra te  and une qual trea tm en t. Sec tion  411, governing th e re la tio n­
ships between fo rw arde rs  an d ot he r ca rr ie rs , condem ns its el f wh en ana lyzed.

Pa ra gr ap h (a ) of sec tion  411 makes  it  un lawfu l fo r a fr ei gh t fo rw arde r, or 
any person  controlling  or contr oll ed  by a fo rw arde r, to ac qu ire  a p art  I, II , or 
I II  ca rr ie r. Par ag ra ph  (g) of the same  sec tion ma kes  it  law ful  fo r a par t I, 
II , or I I I  ca rr ie r,  or  any  perso n controlling  such a ca rr ie r,  to  ha ve  or acquire  
con tro l of a fo rw arde r. Th e Com miss ion is given no au th or ity  in th e mat te r. 
Both the  gr an t of au th or ity to othe r ca rr ie rs  and the  wi thh old ing  of au th or ity  
fro m frei gh t fo rw ar de rs  ar e ar bit ra ry . Th e re su lts  ar e cap ric iou s.

In it s just ifi ca tio n of th e bill  th e Com mission  ill us tr at ed  th e ab su rd ity  and  
ine quity  of sec tion  411. Le t me add ju st  a few  wo rds  by way of emphasis.  
Suppose  an ind ivi du al with  some money  to inv es t decides  to go in to  th e tr an s­
po rta tio n bus iness. Loo king  aro und, he dec ides to buy  a fr ei gh t fo rw arde r 
opera tin g between New York  and  C hicago, and a mo tor  c ar ri er  o pe ra tin g betw een 
Texas and Ca lifornia . If  he buy s th e mo tor  ca rr ie r fir st he can  the n buy th e 
frei gh t fo rw ar de r and op erate both  of them. But, if  he buys th e fo rw arde r 
firs t, he  is absol ute ly ba rr ed  fro m buyin g the motor  ca rr ie r. Th e re su lt in 
each case wou ld obv iously  be ex ac tly  th e same, bu t the righ t to buy  both  
prop ert ies  w ould depend  on wh ich  co nt ra ct  w as sign ed firs t.

Now le t us ta ke  the  ill us trat io n a step  fu rthe r.  Suppose th a t th e ind ividual 
involved did ac qu ire  the  mo tor  ca rr ie r and the  fre ig ht  fo rw arde r in th a t ord er, 
which would be law ful . He the n dec ides to rou nd out  his  opera tio n by buy ing 
anothe r mo tor  car rie r. Sec tion  411 ab so lut ely  p rohib its  him fro m doin g so. Bu t 
wh ile he, as  an  ind ivi dual,  could no t buy  a second mo tor  ca rr ie r in hi s own 
right,  his  who lly owned mo tor  ca rr ie r,  which he fir st purch ased , could buy  any  
num ber  of  ad di tio na l mo tor  ca rr ie rs , subje ct to Com miss ion appro val.

We can  ta ke  th e ill us trat io n one  step  fu rthe r.  While it  is pe rfe ctl y law ful 
fo r th e individu al to maint ain 100 pe rcen t ow nersh ip and contr ol of both the 
fo rw arde r an d th e mo tor  ca rr ie r, so long as  he  acqu ire d th e la tt e r firs t, ye t he
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must exercise his control over the motor car rier  in some manner other than  as an officer, director, employee, or agent. For paragraph (c) of section 411 prohibits an officer or a director, employee, or agent of a par t I, II , or II I car rier  from owning, controlling, or holding stock in a freight forwarder.Thus, under section 411 the common ownership of a freigh t forwarder  and a carr ier of another type is made to depend upon who is the moving party , or which carr ier is acquired first—the truck line or the forwarder . The law ob­viously does not condemn the result, for the resul t is exactly the same in eithe r event. This is both ridiculous and unfair.

If it is ever in the public interest for a freight forwarder and a car rier  of another type to be commonly controlled, it is the clearest kind of unjust dis­criminat ion to grant authority  to effectuate such common control only to other carr iers  and withhold it from freight  forwarders. If the opportunity for ob­jectionable practices  exists, it arises from the fact  of common control, and not the form by which the control was accomplished. At all events, the Commission has  the power and the duty to restr ain objectionable practices, no m atter how the common ownership is brought about.
It  is unconscionable and contrary to simple justice  to permit a motor car­rie r to buy a forwarder and prohibit a forwarder from buying a motor carrier. I use a motor car rier  to make my point because motor carriers have been and are  buying freig ht forwarders at an increasing pace. Since Commission ap­proval of such t ransactions is not now required, it is not possible to determine at any given time jus t how many forwarders have been acquired by motor car ­riers. However, from news carried  in the public press we know that more than half  a dozen forwarders, including some of the larges t in the country, have been bought by motor carriers in the las t several years.I do not argue tha t bad practices have resulted from these acquisitions of forwarders by motor carrie rs, nor contend tha t they have not served the public interest. But I do say, without  fear of refuta tion, tha t the  privilege should work both ways and tha t in either  event the Commission should be authorized and required to pass upon the transaction before it is consummated, jus t as in all other cases of common ownership.
All tha t this bill does is to lay down the same rules for freight forwarders tha t already apply with respect to common ownership in the case of all other carriers. No one who favors regulation can logically oppose fai r and equal regulation . If anyone should come before your committee and oppose this ■bill I imagine you will want to find out whether he opposes the rules of the game which it establishes, or the anticipated application of the rules. If he opposes the anticipated application of the rules, then his forum is the Inter­state Commerce Commission, which would have the responsibility of applying the rules equally to all carr iers.
Because the Int ers tate Commerce Commission has obviously given a great  deal of thought  and study to this matter, and has carefully worked out the de­tails  of the legislation, we hesita te to suggest any change in the format of the bill. However, there  is one provision of the bill which seems to us unneces­sary, and while it probably would not mater ially affect the beneficial results of the legislation, i t would result in needless proceedings before the  Commission.I refer to paragraph (2) of section 4 of the bill, beginning on line 9 of page 4. Th at paragraph proposes to amend section 411(c) so as to give the Commis­sion authority to approve the relationships prohibited by such section. Sec­tion 411(c), as previously pointed out, now prohibits an officer or a director, employee, or agent of a pa rt I, II, or I II  carr ier from owning or holding stock in a freight forwarder. The bill would change this provision so as to prohibit “any person affiliated with any car rier  subject to par t I, II, or III . within the meaning of section 5(6) of par t I” from being an  officer or director or holding stock in a freigh t forwarder, except with specific approval of the Commission.The Commission, in its justification of the bill, was critical  of section 411(c). It  pointed out that the section leads to the unusual result tha t while an indi­vidual may own both a forwarder and a motor carrier, he must exercise his con­trol  over the motor carr ier in some manner as not to include being an officer, director, or employee of such carrier. By the changes recommended by the bill the Commission has recognized the necessity to provide machinery for the authorization of the prohibited relationships.  But it has not explained why the  section is necessary at all. We do not think tha t it is. The Commission would have authority to disapprove the application for common control in the first in­stance if it thought there  was an opportunity for undesirable practices inherent in the arrangement. Why i t should be necessary to have a separate  proceeding
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to determine whether some individual should be harried  from being an officer 
of or holding stock in one of the companies is not clear to us.

Accordingly, we recommend tha t paragraph (2) of section 4 of the bill be elim­
inated, and tha t paragra ph (1) of such section be changed to read :

“ (3) by deleting subsections (a), (c ),a nd  (g) thereof; ”.
It would then he necessary to change paragraph (3) to conform to the above. 

We do not think this in anywise alt ers the purposes of the inten t of the bill.
There is one additional respect in which we suggest t ha t the bill be chanced. 

Section 3(1) of the bill, appearing on page 3 thereof, proposes to delete certain 
language from section 410(c) of the act. Section 410(c) establishes the stand­
ards for g ranting  permits. The second sentence of tha t section reads as follows, 
the italicized portion indicating matter which the bill would strike  ou t:

“No such permit shall he issued to any common carr ier subject to par t I, II, 
or II I of this Act; but no application made under this section by a corporation 
controlled by, or under common control with, a common carrier subject to part 
I, I I, or I II  of this Act, shall be denied because of the relationship betrveen such 
corporation and such common carrier."

The Commission, in its statement of justification, said that the italicized 
language would become unnecessary as a result of the other amendments. We 
are afra id tha t it would not become unnecessary. At a ll events i f the language 
is to be omitted only because i t is considered to be no longer necessary, it can 
do no harm to retain i t in the law as a  mat ter of caution. By negative inference, 
the deletion of this language might, at  some futu re date, be construed as re­
flecting a congressional intent tha t applications for forwarder  permits be denied 
simply because the applicant was under common control with a car rier  of another  
class.

To give one example of the possible effect of the elimination of the italicized 
language, suppose th at forwarder A and forwarder B each file an  applica tion to 
extend their operating rights. If forwarder A should have acquired a motor 
carr ier—even a very small one—and forwarder B was not affiliated in any way 
with another carrier, the applications might be judged by different standards. 
The application of A might be denied simply because of the affiliation with an­
other carrier. We doubt if this is the inten t but it  might work out th at way.

Accordingly, we suggest tha t subparagraph (1) of section 3 of the bill be 
eliminated, and tha t subparagraphs (2) and (3) be renumbered accordingly.

With the slight changes which I have suggested, we heart ily endorse and 
recommend the speedy enactment of this corrective, clarifying, and equitable 
legislation.

Mr. Morrow. My name is Giles Morrow. I appear today as spokes­
man for the Fre ight  Forwarders Institu te, of which I am general 
counsel. The institu te is the national  organization represen ting 
freig ht forwarders subject to part IV of the Inte rsta te Commerce 
Act. Its  offices are located at  1012 14th St reet NW., Washington, D.C.

The freight forwarding indust ry, as represented by the institute, 
unanimously endorses bill H.R. 12201, which comes before your com­
mittee under the sponsorship of the Inte rsta te Commerce Commis­
sion. We understand tha t the bill was draf ted by the Commission to 
carry  into effect its legislative recommendation No. 5, contained in the 
75th annual report  of the Commission to Congress.

We are confident tha t the Commission’s views and recommendations 
in this matte r will be given great  weight by your committee. The 
Commission has had long experience in undertaking to adminis ter 
the present law with regard  to the relationships between freig ht for ­
warders and other carriers. It  has statu tory duties and obligations 
with regard to freig ht forwarders and other carrie rs which, based on 
its experience, the Commission has concluded it cannot properly dis­
charge unless the present defective and contradictory law is amended.

The Commission has adequately explained and fully justified the 
bill, and I shall add only a few comments. It  is a very simple bill. 
Its  principal objective is clarification, but  a t the same time it provides
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for equality of regulation of all common carriers  subject to the act.
The bill does two things. It  brings freight  forwarders under  the 

terms of the general law, found in section 5 of the act, which govern 
acquisitions and the common control of two or more carrier s of the 
same or a different class. And i t removes the present conflicting, con­
fusing, and inequitable provisions of section 411 which now govern the
relationships between forwarders and other carriers.

Section 5 of the act, which the bill would make applicable to for ­
warders, need not be explained or justified. It  was adopted, in its 
present form, in 1940. I t already applies to all other car riers subject 
to the act—rail, motor, water, express, and sleeping car companies. 
Th« meaning of section 5 is well settled, by administrative and judicial 
interpretation. One of its cardinal requirements is th at in approving  
any transaction proposed under its terms the Commission must con­
sider the effect upon adequate transpor tation service to the public. 
If  section 5 represents wise public policy as applied to other carriers, 
it is only reasonable and just that the section be applied to acquisitions 
which involve freight forwarders.

In  sharp  contrast to the fai r and equitable provisions of section 5, 
the present law governing acquisitions where freight forwarders are 
concerned is conflicting, self-defeat ing, and without  rational basis. 
Neither the committee reports  nor the congressional discussions at­
tending passage of the original Fre ight  Forwarder Act, in 1942, afford 
any clue as to why freight  forwarders were singled out for separate 
and unequal treatment. Section 411, governing the relationships be­
tween forwarders and other carriers, condemns itself when analyzed.

I think  it may be helpful to an understanding of the rest of  this  if  I  
comment on a (piestion tha t Mr. Younger asked of Chairman Murphy.

There are some forwarders  owned by individuals and some by par t­
nerships, but the term “person” is used in this law and throughout  
the act in a very broad sense.

The term “person” is defined in section 402 this way:
The term  “pers on” includ es an indiv idual , firm, par tnership, corixtration, com­

pany, assoc iation, or joint stock association,  and includes a  trus tee , receiver, as­
signee, o r personal representative thereof .

So that  the term “person” does not necessarily mean an individua l 
at all places here, but if someone wanted to buy a company tha t was 
individual ly owned he would simply buy the assets.

He would buy the business but tha t would not do him any good 
unless he got  the permit. So he would have to go to the Commission 
to have the permit transfer red to himself, and then he would have 
control of that  company.

Paragraph  (a) of section 411 makes it unlawful for a freig ht for ­
warder, or any person controll ing or controlled by a forwarder, to 
acquire a part. I, II , or I I I  carrier.  Paragraph  (g) of the same section 
makes it lawful for a par t I, II , or II I carrier,  or any person con­
troll ing such a carrier , to have or  acquire control of a forwarder. The 
Commission is given no authority in the matter. Both the grant of 
authority  to other carrie rs and the withholding of authority from 
freight  forwarders are arbitrary. The results are capricious.

In  its justification of the  bill the  Commission illustra ted the absurd ­
ity and inequity of section 411. Let me add just a few words by way 
of emphasis. Suppose an individual  with some money to invest
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decides to go into the transporta tion business. Looking around, he decides to buy a freigh t forwarder operating between New York and Chicago, and a motor c arrie r operat ing between Texas and Califor­nia. If  he buys the motor carrier first he can then buy the freight 
forwarder and operate both of them. But, if he buys the forwarder first, he is absolutely barred from buying the motor carrier. The re­
sult in each case would obviously be exactly the same, but the righ t to 
buy both proper ties would depend on which contract  was signed first.Now let us take the illustra tion a step furth er. Suppose tha t the individua l involved did acquire the  motor carrie r and the freig ht for­warder in tha t order, which would be lawful. He then decides to round out his operation by buying another motor carrier. Section 411 absolutely prohibits him from doing so. But while he, as an in­dividual, could not buy a second motor carr ier in his own r ight , his wholly owned motor carrier, which he first purchased, could buy an­other number of additional motor carriers , subject to Commission approval.

We can take the i llustration one step fur ther . While it is perfectly lawful for the individual to maintain 100 percent ownership and con­trol of both the forwarder and the motor carrier, so long as he ac­quired the latt er first, yet he must exercise his control over the motor 
carrier in some manner other than  as an officer, director, employee, or agent. For para graph (c) of section 411 prohib its an officer or a director, employee, or agent of a  part  I, II , or I I I  c arri er from own­ing, controlling,  or holding stock in a freight forwarder.

Thus, under section 411 the common ownership of a freight for­warder and a carrier of another type is made to depend upon who is the moving party , or which carr ier is acquired first—the truckline or the  forwarder. The law obviously does not condemn the result for the result is exactly the same in either event. This  is both ridiculous and unfair.
If  it is ever in the public  interest for a freight forwarder and a car­rier of another type to be commonly controlled, it is the clearest kind of unjust discrimination to grant  au thori ty to effectuate such common control only to other carriers and withhold it from freig ht forward­ers. If  the opportunity for objectionable practices  exists, as the Com­mission said, it arises from the fact of common control, and not the form by which the control was accomplished. At all events, the Com­mission has the power and the du ty to restrain objectionable practices, no matter how the common ownership is brought about.
It  is unconscionable and contrary to simple justice to permit a motor car rier to buy a forwarder  and prohibit a forw arder  from buy­ing a motor carrier. T use the term “motor carri er” to make my point 

because motor carriers have been and are buying fr eight forwarders at an increasing pace. Since Commission approval of such transactions  is not now required, it is not possible to determine at any given time just how many forwarders have been acquired by motor carriers. However, from news carried  in the public press we know that more than hal f a dozen forwarders, including  some of the largest in the country, have been bought by motor carriers in the  last several years.I do not argue th at bad practices have resulted from these acquisi­tions of forwarders by motor carriers, nor contend tha t they  have not served the public interest. But I do say, without fear  of refuta tion,
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tha t the privilege  should work both ways and that in either event 
the Commission should be authorized and required to pass upon the 
transac tion before it is consumed, just as in all other cases of common 
ownership.

All that this bill does is to lay down the same rules for freight 
forwarders tha t already apply with respect to common ownership in 
the case of all other carriers. No one who favors regulation can 
logically oppose fai r and equal regulation. If  anyone should come 
Indore your  committee and oppose this  bill I imagine you will want 
to find out whether he opposes the rules of the game which it estab­
lishes, or the anticipated application  of the rules. If  he opposes the 
anticipated applicat ion of the rules, then his forum is the Interstate 
Commerce Commission, which would have the responsibility of apply­
ing the rules, equally to all carriers.

I have two amendments to suggest.
Because the Interst ate  Commerce Commission has obviously given 

a grea t deal of thou ght and study to this matter , and has carefully  
work out the details of the legislation, we hesitate to suggest any 
change in the format o f the  bill. However, there  is one provision of 
the bill which seems to us unnecessary, and while it probably would 
not materia lly affect the beneficial results of the legislation, it would 
result in needless proceedings before the Commission.

I refer to p aragraph (2) of section 4 of the bill,  beginning on line 9 
of page 4. Th at paragraph  proposes to amend section 411 (c) so as 
to give the Commission authority to approve the relationships pro ­
hibited  by such section. Section 411(c) , as previously pointed out, 
now prohibits an officer or a director, employee, or agent of a p ar t 1, 
II , or II I carri er from owning or holding stock in a freigh t for ­
warder. The bi ll would change th is provision so as to prohibit “any 
person affiliated with  any carri er subject to part I, II , or II I,  within 
the meaning of section 5(6) of par t I ” from being an officer or director 
or holding stock in a freight  forwarder, except with  specific approval 
of the Commission.

The Commission, in its justification of the bill, was critical of sec­
tion 411 (c). It  pointed out that the sectioji leads to the unusual result 
tha t while an individua l may own both a fo rwarder and a motor car ­
rier  he must exercise his control over the motor car rier in some manner 
as not to include being an officer, director , or  employee of such carrier. 
By the changes recommended by the bill the Commission has recog­
nized the necessity to provide machinery for the authorization of the 
prohibited relationships. But it has not explained why the section is 
necessary at all. We do not think  tha t it is. The Commission would 
have authority to disapprove the application  for common control in 
the first instance if it thought there was an opportunity for un­
desirable practices inherent in the arrangement . Why it should be 
necessary to have a separate proceeding to determine whether some 
individua l should be barred from being an officer of or hold ing stock 
in one of the companies is not clear to us.

And I detail a slight change here which I will not read because 
it is technical.

There is one additional respect in which we suggest that the bill 
be changed. Section 3(1) of (he bill, appearing  on page 3 thereof, 
proposes to delete certain language from section 410(c) of the act.
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Section 410(c) establishes the standards for grantin g permits. The 
second sentence of tha t section reads as follows, the italicized portion 
indicating matter  which the bill would strike ou t:

No such perm it shall  be issued to any common carri er  subject to pa rt  I, II, 
or II I of thi s Act; no application, made und er this  sectio n by a corporat ion 
controlled by, or under  common control with, a common carrier subject to part 
I, II,  or II I of this  Act, shull be denied because of the relat ionsh ip between such 
corporation and such common carrier.

The Commission, in its statement of justification, said tha t the 
italicized language would become unnecessary as a result of the other 
amendments. We are afra id tha t it would not become unnecessary. 
At all events if  the language is to be omitted only because it is con­
sidered to be no longer necessary, it can do no harm to retain it in 
the law as a matte r of caution. By negative inference, the deletion 
of this  language might, at some futu re date, be construed as reflecting 
a congressional intent tha t applications for forwarder permits be 
denied simply because the applicant was under  common control with 
a carrier of another class.

To give one example of the possible effect of the elimination of 
the italicized language, suppose tha t forwarder A and forwarder B 
each file an application to extend thei r operating rights. If  forwarder  
A should have acquired a motor carr ier—even a very small one—and 
forwarder B was not affiliated in any way with another carrie r, the 
applications might be judged by different standards. The applicat ion 
of A might be denied simply because of the affiliation with another 
(arr ier. We doubt if  this is the inten t bu t it m ight work out t ha t way.

Accordingly, we suggest that  subparagra ph (1) of section 3 of the 
bill be eliminated, and tha t subparagraphs (2) and (3) be renumbered 
accordingly.

With the slight changes which T have suggested, we heart ily endorse 
and recommend the speedy enactment of this corrective, clarify ing, and 
equitable legislation.

I thank  you very much, Mr. Chairman. That  concludes my state­
ment.

The Chairman. Mr. Morrow, thank  you very much for your state ­
ment on this subject.

A re there any questions of Mr. Morrow ?
Mr. Younger?
Mr. Y ounger. Jus t one.
The C hairman. Mr. Younger.
Mr. Y ounger. On these changes, have you discussed them with the 

Commission?
Mr. Morrow. No, sir. I undertook, in connection with the first one 

I mentioned, to find out just  what the amendment meant, and they 
were very helpful in telling me what it meant. I did not ask them 
why or how they felt about it. So I do not know.

But with regard  to the  second one, since they said it was being sug­
gested only because they consider it  unnecessary, I take it they  could 
not oppose leaving it in if we are afra id that it wouldn’t be unneces­
sary.

Mr. Younger. That  is all.
The Chairman. Are the re any other questions of Mr. Morrow ?
Mr. Morrow, thank you very much for your testimony.
Mr. Morrow. Thank you, sir.
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The Chairman. Off the record.
(Discussion off the record.)
The Chairman. The committee will take a brief recess.(Whereupon, the  committee took a short recess.)The Chairman. Mr. Morrow, will you take the witness chair again, please, sir?
Mr. Younger has a question he wants to put to you.Mr. Younger. Mr. Morrow, I  thin k there may be a few members on the committee who understand what the functions of the freight  for­warder  are, but I think most of us do not know.
Could you briefly describe the functions of a freight forwarder and how they are classified as a carrier ?
Mr. Morrow. Mr. Chairman and members of the committee, that is a question I  have been dealing with for about 23 years now, and I don't know whether  I  have had much success in effectively describing a fre ight forwarder  or not.
Legally, a forwarder  is described as a common carr ier who func­tions by assembling and consolidating and breaking bulk and dis­tributin g freight, utiliz ing the services of common carriers subjec t to the act, and assuming full responsibility to the shipper from actual receipt to ultimate  destination.
This means tha t a fre igh t forwarder assembles freig ht largely through the use of motor carriers, some within the terminal areas of cities and some of it f rom distances up to 200 or 300 miles from a city, brings  it to  a consolidating poin t, and there  he makes larger shipments out of it to lie. moved in line haul service between consolidation and distribution points by either motor carr iers or railroads, mostly by railroads, in the longer distances.
At the distribution poin t the forwarder deconsolidates the ship­ments, and distributes them to the ultimate consignees, very largely by motor carriers.
A forwarder  is permit ted to own motor carrie rs and operate them within termina l areas of cities. Outside of termina l areas he is re­quired to use common carriers. We have the rig ht under section 409 of the act, to make contracts with motor carriers for the assembling and d istribu tion of fre igh t outside of terminal areas, on a basis which is comparable in all respects to the divisions which these motor carriers would make with other line-haul carriers.
We do largely operate on the basis of a con tract with the motor car­rier  into the consolidating point, then the consolidated lot is moved either in piggyback service or rail boxcars or for  the shorter distances in trucks to the distr ibution point  where we distribute the freigh t again by motor car rier, ei ther  our own motor carrier  or a con tract car­rier within  the  city limits or a common carrier under contract outside the city limits.
Has th at clarified it at  all for you, sir ?
Mr. Younger. Yes. And you collect the total charge and then distribute it to the various ca rriers  th at you use; is tha t true?Mr. Morrow. Yes. We publish rates for our through service which are comparable to the less truckload or less carload rates of the other carriers. Service is our main product.
Out of tha t total charge which we collect we pay the underlying carriers, we pay the contrac t carr iers  a contract  charge, and we pay the railroads thei r published tari ff rates for the line-haul movement.
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Mr. Younger. Thank you.
The Chairman. When was part  IV—I have forgot ten—when was 

part IV adopted ?
Mr. Morrow. In May 1942. There continued to be doubt for a long 

time whether part IV had really defined freight forwarders as true 
common carriers.

In proceedings before the  Commission it  indicated it was not clear 
to the Commission that  the forwarder was regulated as a common car­
rier. The words “common car rier” were not in the definition but the 
responsibility of a common carr ier was imposed by the definition. 
In fact, the  definition is a classic definition out of the old common law 
cases of a common carrier. But to clear up any doubt  about the matte r 
Congress in 1950 amended the definition of a forwarder to specifically 
include the term “common car rier”—any person who as a common 
carr ier does these things.

So there  has been no doubt legally or otherwise about the common 
carr ier status of a forwarder since 1950.

The Chairman. I was think ing about 1945 or 1940 we had some 
amendment, too.

Mr. Morrow. In those years we had a good deal of difficulty. We 
had several bills in those years dealing with the relationships between 
forwarders and their  motor carriers.

At first, you permitted us to have divisions with  the motor carriers  
on th e same basis as anybody else. But tha t was temporary and it 
wasn’t until 1950 tha t the act was finally amended to give us the 
right to make contracts but there were several temporary changes in 
the law along about that time.

The Chairman. If  I remember, and for the informat ion of the mem­
bers of the committee who may not otherwise be informed of it, the 
motiva ting th ing that  brought about the recognition and the inclusion 
of freight forwarders was for the purpose of going out and gathering 
and consolidating freight as a service to the shippers and in order to 
compensate for that  service, you obtained rates at carload lots and 
saved the higher rates  at less than carload lots in orde r that that addi ­
tional service be provided to the public.

Mr. Morrow. Yes, sir.
The Chairman. Is that not true  ?
Mr. Morrow. Tha t is the economic function.
The Chairman. I remember that  as the mot ivating basis for the es­

tablishing of the forwarder business.
Mr. Morrow. Yes, sir.
The Chairman. Any fur ther  questions ?
Thank you very much.
Mr. Morrow. I appreciate  the opportunity, Mr. Chairman.
The Chairman. Mr. Fort , James F. Fort.

STA TEM ENT  OF JAMES F. FORT, COUNSEL, PUBLIC AF FA IRS, 
AMERICAN  TRUCKIN G ASSOCIATIONS, INC.

Mr. F ort. Mr. Chairman and gentlemen of th e committee, my name 
is James F. Fort. I am counsel, public affairs, of the American T ruck ­
ing Associations, Inc., with offices at 1616 P Street NW., Wash ing­
ton 6, D.C.
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Th e asso ciation , as most of  you know, is a na tio na l fed era tio n rep­
res en tin g all  forms  of  mo tor  ca rri er s, bo th pr iv at e and for-h ire , and 
ha ving  affil iated  as sociations  in  49 St ates  and the  D is tr ic t of  Columbia.

I th ink,  Mr. Ch ai rm an , I wou ld proceed mos t rapi dl y by sim ply  
de liv er ing th e st ate me nt as p res ented  here  r at he r th an  s um ma riz ing  it.

Th e Chairm an . Whic hever you p lease , Mr.  F or t.
Mr.  F ort. AT A opposes H .R . 12201.
Our  opposit ion  to  the pe nd ing bi ll goes so lely to t he po int  that  unde r 

th is leg isl ati on  fo r the  fir st tim e freigh t fo rw arde rs wou ld have the  
ri ght t o g ain  c ontro l of mo tor  car rie rs , r ail road s, or wa ter  c arr ier s.

Yo ur he ar in g tod ay  is n ot  by  any  mea ns a he ar ing on a simple pr o­
cedural  ch ang e to  clea r up  in consistenc ies w hich prese ntly ex ist  in par t 
IV  of  th e In te rs ta te  Commerce Act r elat in g to  f re ight  fo rw ard ers . It  
is i ns tea d a h ea rin g on the old,  vio len tly  controvers ial  sub jec t of com­
mon o wn ers hip  of the  var iou s modes of  tra ns po rtat io n.

Th e moto r ca rr ie r indu st ry  has  con sis ten tly , since it  wen t under 
Fe de ra l regu la tio n in 1935, opp osed the  ow nersh ip of one mode of 
tran sp or ta tion  by anoth er.  I t  c ont inues to oppose it mos t vigorously.

We  do no t oppose the at te m pt  of  the  In te rs ta te  Commerce Com ­
mission  to clear up  inc onsis ten t a nd  co nfli cting pro vis ion s w hich pres­
en tly  ex ist  in p art  IV .

In  or de r to place ou r opposit ion  in the pr op er  persp ect ive  i t seems 
necessa ry to delve  brie fly into the  histo ric al backgrou nd  of  th is  sub ­
jec t. . .

Th is com mit tee has held many heari ngs on the  sub jec t of  common 
ow nersh ip over the  yea rs. Yo ur  mos t rec ent  he ar in g was on H.R . 
7960 an d re lated  bil ls in the sp ring  of 1960, and it is no t my in ten­
tio n toda y to be lab or th is  reco rd wi th a fu ll,  comprehen sive his tor ica l 
tre at ise  of con gres sion al act ion  pr oh ib iti ng  ownersh ip of  modes of 
tr an sp or ta tion  by othe r modes.

I  invit e the  c ommittee ’s a tte nt ion to  t he  1960 hea rings.
Suffice to say that  since 1912, when th is com mit tee  of  the House  in sti ­

tu ted leg islation  to lim it the  o perat ion s of  w ater  ca rri er s by rai lro ad s, 
the posit ion  o f the  Con gress h as  been con sis ten t over  the  y ears in pr o­
hi bi tin g one mode o f tr an sp or ta tio n fro m invading  the field  of anothe r.

Th ere is lan gu age pr oh ib iti ng  th is in the In te rs ta te  Com merce Ac t 
as to ra il opera tio n of  mo tor  ca rri er s and as to water  ca rr ie r op era­
tio n by rai lro ad s, an d in the Civ il Ae ronauti cs Act  of  1938 pr o­
hi bi tin g a ir  ca rr ie r o pe ratio n by a ny  surfa ce  mode.

In  1942 when fr ei gh t fo rw arde rs were fo r th e firs t tim e bro ught 
un de r Fe de ra l regu lat ion, fr ei gh t fo rw arde rs were  not  conside red 
common carri ers. Th is  bil l which becam e p ar t IV  of  the act  contain ed 
a proh ib iti on  ag ain st con trol  of  a ca rr ie r by a fr ei gh t fo rw arde r. 
Some  of the  pe nd ing  b ill s (specifically the  bill pro posed by the  IC C)  
in ad di tio n to  the  pr oh ib iti on  ag ain st a fo rw arde r ownin g a ca rr ie r 
con tained a pro vis ion  which would have requ ire d ca rri er s to divest  
them selves  of con trol  of  forwa rders .

Th e final  leg islation  con tained the pro vis ion  which pre sentl y ap ­
pears  as section 41 1(a) which  proh ib ite d a fo rw arde r—
or .any person contro lling, contro lled by, or und er common control with  a fre igh t forwarder, to acquire  con trol of a ca rri er  subje ct to pa rt I, II,  or II I of this  act.

Th e final  vers ion, however, did no t ad op t the IC C ’s proposa l th at  
ca rri er s be  proh ib ite d fro m ow nin g for wa rders .
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Instead  they adopted 411(g) specifically authorizing this and at 
the same time, somewhat inconsistently, adopted 411(c) prohibiting 
any director, officer, and so forth , of a common carr ier from any 
pecuniary interest in a freigh t forwarder.

Many attempts have been made to  modify section 411(c),  but the 
truck ing industry has never favored these attempts. We feel tha t 
motor car riers should not control freight forwarders and tha t freight 
forwarders should not control motor carriers .

Thus at the present time it is illegal for a fo rwarder to own a car­
rier. However, conversely i t is perfect ly legal for a car rier to control 
a forwarder. It  is important  to the understanding of this  that the 
committee know that no ICC  approval is today required for  a carri er 
to obtain control of a forwarder. In other words, no Commission a p­
proval is required under section 5 of the act (which controls all o ther 
merger and acquisition proceedings).

The motor carr ier indust ry has no objection to the ICC ’s recom­
mendation tha t motor carr ier acquisition of freight  forwarders  be 
brought under the Commission’s jurisdic tion. We do not object to 
bring ing these acquisitions under  section 5 provided, of course, tha t 
existing control of freigh t forwarders by motor c arrie rs is adequately 
protected. This  is accomplished by H.R. 12201.

With  this brief background, let me turn now to the reasons for our 
opposition to the pending bill.

Regardless  of what the  statute may say, a freight forwarder, in his 
relationship to a motor carrie r, is a  shipper. While he may by law 
be a common ca rrier  in some other respects he nevertheless stands as 
a shipper when he comes to a motor carr ier to move consolidated ship­
ments over the line of the  motor carr ier from point  A to point B.

The I nte rsta te Commerce Ac t’s philosophy is based upon a separa­
tion of shipper and carrier. The car rier must hold himself out to serve 
all shippers.

The shipper , on the  other hand, has available all common carriers 
who may serve his needs. There is no connection between shipper 
and carrier, and proper regulation of interstate commerce requires, 
and indeed demands, this separation.

We see no ultimate  good which is to come from allowing, even with 
ICC approval, a shipper , in this instance a freight, fo rwarder, to con­
trol a motor carrier. This is true even despite the language  (sec. 
404(c)) which would p rohib it a forwarder which controls a carrier 
from giving tha t carr ier any undue or unreasonable preference or 
advantage.

Our historical opposition in this field has been prim arily  to rai l­
roads gaining  control of motor car riers because of our f ear  that  a r ail ­
road migh t then use this motor carrie r as a “fighting ship” to destroy 
other motor carriers  to the detriment of the transpor tation indust ry 
as a whole, among other reasons. This argument is pertinent  here, be­
cause there is  a definite possibility tha t a railroad, th rough  a series of 
several subsidiaries, may obtain control o f a freight  forwarder  and that 
freight forwarder might, under  this bill, then obtain control of a 
motor carrier.  It  is the possibility of th is back-door common owner­
ship tha t is primarily  responsible for our opposition today.

Again not wishing to unduly prolong this record we do not intend 
to go into detail as to what could happen if a railroad through the
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device of several seemingly innocent subsidiaries or controlled cor­
porations were to gain control of an independent motor carrier. We 
again invite the committee’s attention to the arguments which per­
suaded the committee to take no action on the 1960 legislation.

The ICC in the 1956 hearings on th is same subject opposed repeal 
of section 411(a) on the grounds tha t ownership of carrie rs by for ­
warders was contrary to the public  interest. The Commission a t th at 
time suggested tha t if  the committee, despite its opposition, decided to 
allow control of carrie rs by forwarders, tha t the whole procedure 
should be placed under the merger and acquisition requirements of 
section 5.

This has been done in the present bill. However, this does not 
overcome, in our view, the basic, objections which we hope will lead 
this committee to reject H.R. 12201. It  is still our fear t h a t: (1) H.R. 
12201 might allow railroads to control motor carriers with all of  its 
attendant evils; and (2) a breaking down of the bars to common 
ownership as proposed in this bill may lead the Congress to a more 
serious removal of the present prohibitions in other fields.

It  is the old idea tha t if it is decided to remove these controls which 
have been in effect since 1942, it may next year be decided to remove 
the controls which have been in effect since 1935 on railroad control 
of motor ca rriers, and perhaps the year after that , to remove the water 
carr ier safeguards which have been in effect since 1912. We do not 
want to see such a trend sta rted.

Much has been said before th is committee in the  past few weeks in 
other hearings of the need for equali ty in the regulation of the various 
modes of transportation . The president of a major railroad just  last 
week before this committee, in response to  a question as to why the 
railroads did not operate unregulated trucks, said in effect, “We are 
railroad men and we would rath er operate railroads.”

This is the view of the motor carr ier industry. We are trucke rs 
and we do no t want to operate railroads, airlines, water carriers, or 
even freigh t forwarders.

If  it is uniformity  and equality that  the Congress seeks in the 
regulation of tr ansporta tion, then let’s have a prohibition  again st all 
modes owning or controlling any other  mode.

We do today, and we have in years past, advocated legislat ion which 
will keep railroads as railroaders, motor carrie rs as truckers , and air 
carriers as airline operators.

We urge the committee to adopt legislation to this effect and we 
will be glad at any time to work with the committee in formulating  
specific legislative proposals to this effect.

Mr. Chairman, tha t completes my statement. I would like to 
request of the Chair permission to  hold the record open with respect 
to H.R. 4272, the other pending  bill for perhaps 1 week in order tha t 
we may comment upon it if  we so desire during  that week.

The Chairman. Very well.
Mr. W illiams. Mr. Chairman, may I ask Mr. F or t how long he has 

been notified of the date schedule for these hearings ?
Mr. F ort. I would have to consult the committee clerk as to when 

the notice was mailed, sir. I would guess it was approximately a week 
ago.

Mr. Williams. Notice went out on both bills at the same time.
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Mr. Fort. It  did, sir.
Mr. Williams. I am wondering why the association took a position 

on one hill and couldn’t take a position on that other bill in the same 
length of time. The reason I asked that  question, Mr. Friedel has 
brought up a very pertinent point here that the Congress is drawing 
fast to a close, and I am wondering why you weren’t able to prepare  
a statement on the other bill as well as on this  one?

Mr. Fort. The basic reason, si r, is that  the bill upon which I did 
prepare a statement is one of h istoric American T ruck ing Association 
policy.

The bill to relieve express companies from the four th section is 
a new proposal, and we have not adequately had time to prepare 
our views on it.

Mr. W illiams. How long does it take you to prepare your views?
Now, if you can’t prepare your views in the 2 weeks you have 

had, how can you prepare it in the next 1 week ?
Mr. Fort. I would hope by the end of a few more days that  we 

would have the expression of the  views from the various rate bureaus 
and other people more concerned with the day-to-day operation of 
rate  competition.

We will make it as quickly as possible, Mr. Williams.
Mr. Williams. Mr. Chairman, I have no objection to keeping the 

record open, of course, hut I would not want to defer executive con­
sideration of any of this legislation pending the filing of additional 
statements.

The Chairman. I don’t think that  in view of the business before 
the committee and the schedule that there will he any delay.

I th ink the request is reasonable.
Mr. Williams. I th ink the request is reasonable.
Mr. Fort. We will be certain  to make it as quick as possible, sir.
The Chairman. Any further questions, Mr. Younger ?
Mr. Younger. Mr. For t, do any of your members own freight 

forwarders ?
Mr. F ort. Quite a number do; yes, sir. They have acquired them 

in recent years, and in years past.
Mr. Younger. And have you considered that to be all right ?
Mr. Fort. Our historic policy is in opposition to it, sir.
Mr. Younger. But you don’t kick your members out because they 

do it ?
Mr. Fort. No, si r; we do not.
Mr. Younger. You leave them in good standing?
Mr. Fort. Yes, sir.
Mr. Younger. You are a good deal like Mr. Dorr, you still want 

to live in sin. [Laughter.]
Mr. F ort. No, si r; the policy is today and has been that  we would 

favor a change in the law which would prohib it a motor carrier from 
purchasing a fr eigh t for warder;  the law today allows it  and a number 
of them have done it.

Mr. Younger. Do you think you could get your organization to 
come in with a recommendation that the la\v be changed to tha t 
effect?

Mr. Fort. I believe I could, sir.
Mr. Younger. You might create a separate truck ing organization.
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Mr. F ort. I might add that I would believe tha t any such recom­
mendation would be couched in terms to protec t existing relationships.

Mr. Younger. With  the g randfa ther clause?
Mr. F ort. With  the gr and fath er clause; yes. sir.
Mr. Younger. Tha t is all, Mr. Chairman.
The Chairman. Mr. Friedel?
Mr. F riedel. No questions.
The Chairman. Mr. Ja rman.
Mr. J arman. No questions.
The Chairman. Would you base your  objections solely on the fear, 

Mr. For t, tha t another carr ier or mode may avail itself of this pro ­
cedure and through a loophole acquire other modes such as railroads  or 
motor carr iers tha t you described, is that  your  real fear  in this?

Mr. F ort. That is our  most basic objection to it, most assuredly.
Mr. Williams. Mr. Chairman, I th ink all you are asking for is a fair  

advantage. I th ink that  is a reasonable request. [Laughter.]
The Chairman. Well, you a re familiar with section 5(2)  (b) which 

provides cer tain restrictions on the  purchase of motor carr iers by rai l­
roads, are you not ?

Mr. F ort. Yes, sir; it presently says th at if a ra ilroad or any person 
controlled by a rail road seeks to purchase a motor car rier certa in speci­
fic cri teria shall apply.

Our fear is that a rail road  might  control a corporation,  that  corpora ­
tion in tu rn controls another corporation, and this  one and this one and 
this one and down the line so that  you might have a proceeding before 
the Commission in which it might be extremely difficult for the Com­
mission to determine tha t the specific acquir ing corporation was 
ultimate ly controlled by a railroad.

The Chairman. Well, as you have said section 5(2) (b) makes it 
very clear tha t it is applicable not only to railroads but to any person 
controlled by a railroad .

How can you interpret, Mr. F ort , the situat ion as you have described 
to be brought about ?

Mr. F ort. As I just said, sir, our fear is that the  control might be so 
remote that  the Commission might not be aware of it.

Corporate structure in these United States can get to be very com­
plex.

The Chairman. I have great confidence and a lot of respect for the 
ability and the astuteness of you people here in Washington  represent­
ing the trucking indust ry and those of your  associates throughout the 
country.

Uo you think by any stretch of the imagination tha t such out­
stand ing men, always with the ir eyes open, moving at an insta nt’s 
notice on matters affecting the industry , are not going to immediately 
step in and point up that effect ?

Mr. F ort. Obviously, sir , I think  the answer to your question is, 
tha t would be a rare  occurrence, i f it could every happen at all. We 
just don’t want to see the possibility that  it could ever happen.

The Chairman. Then you do admit that  if it did happen it would 
be a complete bypassing of law ?

Mr. F ort. Yes.
The C hairman. It  looks to me, consistently and logically speaking, 

you had better get yourself another reason.
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Mr. F ort. I think our basic idea, sir, as I have expressed it, is tha t 
we would like to see a prohib ition, a national prohibition agains t any 
mode opera ting any other mode. Should tha t be adopted, that would 
set aside section 5(2) (b),  and it  would say tha t there shall  be no rai l­
road operation of motor carrier s at all.

The Chairman. I could imagine wha t would happen, though, i f this 
committee were to report a bill right off thatwould follow th at course. 
With in your own organization-----

Mr. F ort. Our organization has no qualms, hesitancy, or spli t wha t­
soever, sir, on the question of a rail road’s operation of motor carriers.

The Chairman. I know that.  That has been very consistent all 
the way through. But your industry  also has cer tain operations tha t 
you want to maintain even though  you don’t want others to have the 
same privilege.

Air. F ort. Speaking with respect to control of freight  fo rwarders , 
as I said, if a bill were to be reported out  of this committee tomorrow 
prohibiting  fu ture  acquisitions by motor carriers  of  f reig ht forw ard­
ers, I believe our indust ry would support it, provided tha t it had 
a gran dfa ther clause to take care of existing motor carriers , and there 
are quite a number of them.

The Chairman. Yes, there are.
Mr. Fort. Tha t control freight forwarders.
The Chairman. Probably about all tha t will—that  there will be 

are, except on change of ownership, and so forth.
Mr. Williams. Do I unders tand you would give preferential tre at­

ment. to those who have already acquired freight  forwarders and would 
not require that  they divest themselves of tha t interest  but would 
simply prohib it it in the future, is that right?

Mr. F ort. That is correct .
Mr. Williams. If  it is a sin in the future why wouldn’t it be a 

sin today ?
Mr. F ort. Well, to go back to 1942, the ICC’s proposal, would have 

prohibited motor carriers or any other mode from operat ing freight 
forwarders and vice versa.

Congress in its wisdom in passing the freigh t forwarder regula­
tory bill, said that carrie rs may control freight forwarders, but that  
freight forwarders may not control carriers.

One of the bills in 1942 contained a provision requiring carriers 
under parts  1, 2, and 3, to divest themselves of  within, I believe, 18 
months, to divest themselves of fre ight  forwarders.

ATA at that  time supported  the bill which required divestiture.
The Chairman. You haven’t recommended th at to Congress, have 

you?
Mr. Williams. I understand you have changed your mind since 

then.
Air. Fort. No, sir.
Air. AVilliams. You still believe all of them should lie required to 

divest themselves of their interest in fre ight  forwarders?
Air. F ort. T would not like to be pinned down on that specific issue. 

I do not think  th at we would go that far  as to requiring divestiture  
of the existing freight forwarders.

The Chairman. Do you know of any railroads today tha t own 
freight forwarders?
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Mr. Fort. Tha t question, perhaps, should be directed to Mr. Mor­

row, sir, but I will give you my unders tanding and impression of 
the s ituation,  which is th at  there is only one sizable fr eigh t forwarder 
which is controlled today by a railroad. There were formerly quite 
a number but there is today only one that  is controlled by a railroad.

The Chairman. Is t hat  in connection with the Southern Railroad?
Mr. Fort. Yes. That is the one to which I have reference.
The Chairman. I believe it is Republic.
Mr. F ort. I am not sure of the company name, sir.
The Chairman. That is the only one you know anyth ing about?
Mr. F ort. Yes.
The Chairman. Well, than k you very much.
We are glad to have your statement here.
If  there are no fur the r questions-----
Mr. Younger. Mr. Chairman, I  would just like to add this comment.
I remember our old football coach used to lecture the referee before 

a game. He would always point, his long finger at him and he would 
say, “All we want is a square deal, bu t in case of a doubt give i t to us.”

I think tha t is the position tha t Mr. Fo rt takes. [Laughter.]
The Chairman. Thank you, Mr. Fort, very much.
We have several communications for the record.
Here is one on H.R. 4272 from Mr. Austin L. Roberts, general 

solicitor of the  National Association of Railroads and Utili ties Com­
missioners, advising and submitting a resolution supporting the legis­
lation which will be included in the record at th is point.

From the National Retail Merchants Association, Mr. John C. 
Hazen, vice president , a le tter together with a statement in support of 
the bill H.R. 4272. It may be included in the record at this point.

From M. W. Wells of Maguire, Voorhis & Wells, Orlando, Fla., on 
H.R. 4272 urging the passage of the bill.

And from Mr. W. W. Hulsey, executive vice pres ident and director  
of sales, Oklahoma City, in support of H.R. 4272. That will be in ­
cluded in the record.

(The lette rs referred  to follow :)
National Association of Railroad and Utilities Commissioners,

Washington, D.C., July 16,1962.Re H.R. 4272, 87th Congress.
Hon. Oren H arris,
Chairman, Committee on Interstate and Foreiyn Commerce,
House of Representatives, Washington, D.C.

Dear Chairman Harris : It  i s indicated  in the  Congressional Record that  the Committee on In ters ta te  and  Fore ign Commerce will consider H.R. 4272 on Ju ly  20.
The  Nat ional Associa tion of Railro ad and Uti litie s Commissioners embraces within  its  membership  the  members of the  regu lato ry commissions and boards of th e severa l Sta tes  of the  United  S tates. The  associa tion in ann ual  convention in 11X50, upon cons ideration  of the  sub ject matt er  of H.R. 4272; namely, repeal  of the  so-called fo urt h section of par t I  of  the Inter sta te  Commerce Act a s applied to express  companies, adopted a reso lution supporting such legislation.  A cer ti­fied copy of that  resolu tion is enclosed here with  and it is requested th at  it  be inco rporated in the  official record of the  hear ings  on H.R. 4272.Tha nking you for your cooperation,  I remain,

Sincerely yours,
Austin  L. Roberts, Jr.,

General Solicitor.
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Resolution Supporting Repeal of the  Fourth Section as Applied to 
Express Companies

Whereas express companies ar e subject to regulation under pa rt  I of the  Int er ­
stat e Commerce Act, and the  long and sho rt hau l and aggrega te of inte rmediat e 
clauses of section  4 of pa rt I of the  act, he rei na fte r called the  fourth section 
are applicable to such com panies; and

Whereas the  application of the  fo urth section  to express companies api>ears to 
be a se rious  hin drance  to simplificat ion of the  express ra te  s truc tu re ; and

Whereas the  competitors  of express—namely, parcel post, motor car rier s, 
fre igh t forw arders,  and  air fre igh t—are  not  subject to the  fou rth  section  or 
sim ilar r es tri ct ions ; and

Whereas it  app ears th at  express shippers and competitors do not need pro­
tection from the  fourth section since express  ra tes are and will remain subjec t 
to section 1, 2, and 3 of  the In ters ta te  Commerce A ct : Now, therefore, be it

Resolved, T ha t t he  Nat ional Associat ion of Rai lroad & Util ities Commissioners 
supp orts  and  urges leg islat ion to amend th e fourth section  so as to remove express 
companies from the application  of it s pr ovisions; and

Resolved, further,  Th at a certified copy of thi s resolution be tra nsm itted  to the 
chairm en of the  committees to which such legis lation may be ref erred with  the  
requ est th at  such resolution  be incorporated in the  official record of hear ings  on 
such legislat ion.

Certified a tru e a nd correct copy of re solu tion adopted by th e N ational Associa­
tion of Railro ad & Uti litie s Commissioners in ann ual  convention on December 
1,1060.

Austin  L. Roberts, Jr.,  
General Solicitor, NARUC.

National Retail Merchants Association,
Washington , D.C., Jul y 11,1962.

Hon. Oren H arris,
Chairman, House Committee on Intersta te  and Foreign Commerce,
Washington , D.C.

I >ear Mr. Chairman : In behalf of the  National  Retail  Merchant Associa­
tion, I am transm itt ing  here with a sta tem ent in supp ort of the  enactment of 
H.R. 4272, a  bill to amend section  4 (1) of the  Inter sta te  Commerce Act.

I would app reci ate thi s sta tem ent  being made  a pa rt of the official record  of 
hea ring s scheduled fo r Fr iday, J uly  20,1062.

Sincerely,
John C. Hazen,

Vice President , Government.
Statement of Robert E. Vantine, Chairman, Transportation Committee of 

National Retail Merchants Association

The Nat ional Retail  Me rchants Associa tion is the  t rade  association  for depart­
ment and specialty stor es with over 10,000 members in all of the  50 S tates and 
having a n aggregate ann ual  sales volume of over $10 billion. Rep rese ntat ives  of 
our membership  a re  Woodward & Lothrop  and The Hecht Co., in Washington.

The fou rth  section of the  In te rs ta te  Commerce Act, 40 U.S.C. 4(1),  forbids a 
high er ra te  for a sho rter tha n for  a longer  haul over the  same route (the “long- 
and short-haul  clau se” ), and also forbids a through ra te  higher tha n the  aggre ­
gate  of inte rmediat e rat es (th e “agg rega te of inte rme dia tes clause” ). The 
In ters ta te  Commerce Commission is authorized to exempt ra tes from its  provi ­
sions in special cases. The fou rth  section applies only to carri ers regulated  
under pa rt I of the  act (pr incipally rai lroads ) and unde r pa rt II I (wate r ca r­
rie rs). It  does not apply to those regu lated under pa rt II  (motor carrie rs)  
nor to those under pa rt IV (fr eig ht for wa rde rs) . Because express companies 
are subject to regu lation under pa rt  I  the fou rth  section appl ies to them.

In  the conduct of the ir businesses,  members buy merchandise from thousand s 
of ma nufac turers  located in over 1,000 cities. Shipments of thi s merchandise  
are made  to the  stor e by the  vend or through  the  carri er  specified by our  mem­
ber. We use all forms of transp ortation,  including rai lroad,  motor common 
carrier,  fre igh t forwarder, parce l post, REA express, and air fre igh t. Also, 
these  same ca rri ers are used to make  deliveries  f rom the  stor e to its customers  
who reside beyond the  are a served by t he  member’s de livery  fleet.
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NRMA members, collectively, are probably the  larges t customers of REA. We therefo re have  a  deep int ere st in the  outcome of thi s legislation.  The traffic group  of the NRMA in convention assembled on May 16, 1962, at  the  Shera ton- Jeffe rson  Hotel, St. Louis, Mo., approved the  recommendation of its transp orta- tion  committee th at  H.R. 4272 be supported .

TY PE  OF SH IP M E N T S INVOLVED

REA is a ca rr ier of small shipm ents. In  1961 on all thei r traffic the  average shipmen t weighed 46.31 pounds, and  the  average  charges  were $5.31. On NRMA shipments, which cons ist prim ari ly of REA’s first-class traffic, t he average weigh t is 34.79 pounds and the  ave rage charges  $5.72. It  is hard to conceive why fou rth  section  regulat ion is  necessary on these  sh ipments. We do not think it  was needed orig inally anymore than  it ’s needed now. We repea t, the  fou rth section  i s not  needed by our members who are sca ttered over the  ent ire  land, in large and  small citie s alike,  and who are the  principa l customers  of REA. It  seems ra th er  foolish  to apply  th is provis ion to transa ctions  averaging $5.72. Who could possibly be hu rt  by the  absence of the fou rth  section on transactio ns 
of this min ute size?

On the  con trary, we hav e been injure d by the  applicat ion of the  fou rth  sec­tion. Because of the  na ture  of the  REA ra te  struc ture  prescribed  by the In ter­stat e Commerce Commission, the  fourth section  has  the effect of forcing Rai l­way  Express  Agency to apply  ra te  incr ease s to traffic which the  agency does not wish to sub ject  to such increases. Here is an example of how it resu lts in unnec essary r ate increases and  h ur ts  our  members :
In  Increased Express  Charges Wi thi n Eas tern  Territory,1 docket No. 32035 (mimeographed) , decided May 31, 1957, the In te rs ta te  Commerce Commission gra nted REA autho rity  to increase  all express rat es  approximate ly 11 percent . Because of the refu sal of the  Commission to gra nt fourth section  relief, the increas ed rat es  and charges had  to be observed as a minimum on all shipm ents moving between the  East  and poin ts outs ide the  East .
As a res ult  our members located beyond eas tern terri tory  had  to pay and are being requ ired to pay increased  REA charges  despite  the fac t that  no such increases were required nor contemplated by REA Express.
By way of illu stration, and this is typical, a dep artment stor e at  Milwaukee, Wis., was paying an REA charge of $5.87 on a 35-pound shipmen t of wea ring  apparel  from New York City prior to the effective date of the increase s with in easte rn  ter ritory . This  charge became $6.30, an increase  of about 8 percent, merely because REA was requ ired  to comply with section 4 of the  ac t whe reas  no such increase  would have  been necessary  if REA rat es were  not sub jec t to the  fou rth  section, as is the  case  with the motor carri ers and the  fre igh t forwarders.

TH E FOUR TH SECTIO N INCR EA SE S RETAILERS AU DI TING  EX PE NS E

The fou rth  section has ano the r gre at disadvan tag e: it  needlessly complicates tar iffs  and makes them cumbersome. It  is very difficult for  our members to correct ly read th e ta riffs , and, consequently, i t adds to the cost of audit ing  express bills to dete rmine if the  charges were correctly assessed.  To be specific, as a result  of fou rth  section application, ICC 8300 which was a simple, easily  und er­stood 23-page tariff , has been superseded by ICC 85(H), a complica ted, burden ­some 313-page tariff . (Each tar iff  covers the same point s and names  the  same rat es  and charges.)  So, to tak e care of the  fou rth  section this tar iff  had to be increased by 290 pages or 1,360 percent.
RETAILER S WILL BE ADEQ UA TELY  PROTECTED THRO UG H OTH ER CONTROLS

It  should be borne in mind th at  if REA rat es are  exempted from the fourth section  they  will rema in sub ject  to all of the var ious other cont rols over ra te­making in the In terst ate Commerce Act, to insu re that  the rat es  rema in reason­able, compensatory, and not des truc tive ly competitive  under section 1; that  they do not  create  undu e preferences and  prejudices among shippers  and  re­ceiver s u nde r section 2; and th at  they do not undu ly disc riminate among persons and location und er section  3.
1 North of the  Ohio and Potomac and eas t of the  Mississippi Rivers.
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COMP ETITORS ARE NOT SU BJ EC T TO FOURT H SECT ION

Simple ju st ic e  de m an ds  th a t th e ha nd cu ff s be  rem oved  from  RE A an d th a t 
they  be per m it te d th e fl ex ib ili ty  of pri ci ng  th e ir  se rv ice w ithou t re gar d  to th e 
fo urt h  se ct ion,  th e sa m e as  th e ir  mai n co m pe tit or s,  i.e.,  th e  mot or  comm on 
ca rr ie rs  an d fr e ig h t fo rw ar der s.  In  en ac ting p a rt  II  (m ot or  c a rr ie rs ) an d 
p a rt  IV (f re ig h t fo rw ard ers ) of  t he  ac t su bs eq ue nt  to p a rt  I, Con gres s m ust  ha ve  
seen  fit, an d ri ghtf u ll y  so, no t to m ak e th e  fo u rt h  se ct ion ap pl ic ab le  to  th es e 
mo des  of  tr an sp o rt a ti on  th a t are  d ir ect co m pe ti to rs  of  RE A an d a re  ve ry  la rg e 
hau le rs  of  sm al l sh ip m en ts . To il lu st ra te , fo r 1961 t h e  a ver ag e fo rw ard er c har ge 
per  sh ip m en t w as  $5.50  an d th e av er ag e w ei gh t w as  308 p ounds2 p er  sh ip m en t— 
al m os t id en tica l w ith th e $5.72  av er ag e of  RE A.  Also of  in te re st  is  th e fa c t th a t 
47 per ce nt of  th e to ta l re ve nu e o f mot or  comm on ca rr ie rs  re su lt s from  less- 
carl oad  sh ip m en ts . For th e fis ca l year en ding  Ju ne  30, 1961, 217.400,000 sh ip ­
m en ts  wer e tr ansp ort ed  w ith  an  a ver ag e weigh t of  524 po un ds .3 The se  f o rw ard er 
an d m ot or  ca rr ie r s ta ti st ic s sho w th a t al l th re e  ty pe s of tr an sp o rt a ti on  a re  
co m pe ti to rs  in  th e  tr an sp o rt a ti on  of  sm al l sh ip m en ts .

Sinc e th e  da ys of  th e pony  ex pr es s,  RE A,  an d it s pr ed ec es so rs , ha ve  fu lfi lle d 
an  im port an t an d co nt in ui ng  ne ed  in ou r eco nomic lif e,  p a rt ic u la rl y  w ith resp ec t 
to  th e re ta il  tr ad e.  In  th e la s t few de ca de s m ot or  c a rr ie rs  an d fr e ig h t fo r­
w ard ers  ha ve  se ve re ly  ch al leng ed  REA  w ith  re sp ec t to  sm al l sh ip m en t tr a n s­
port at io n.  NR MA fin ds a ll  th re e  se rv ices  ne ce ss ar y an d im port an t to  our 
bu sine ss . We  th in k th a t al l th re e  se rv ices  sh ou ld  be on an  eq ua l co m pe tit ive 
ba si s w ith re sp ec t to th e fo u rt h  se ct ion.  T her ef ore  we fa vor pa ss ag e of  H.R . 
4272.

D at ed  Ju ly  20, 1962.

Maguire, Voo rh is & W el ls ,
Orlando, Fla., Ju ly  11, 1962.

Re H .R . 4272.
Hon . O ren H arris ,
Chairman, House Committee on Intersta te and Foreign Commerce,
Wash ington , D.C.

Dear Mr. Cha irman  : I am  co mmerce  co un se l fo r Gro wer s & Sh ip pe rs  Lea gu e 
of  F lo ri da , F lo ri da C it ru s Co mm iss ion, an d F lo ri da E xpre ss  F ru it  Sh ip pe rs  
Assoc ia tio n,  an d ha ve  been fo r about 25 ye ar s.  I ha ve  ap pea re d on a nu m be r of  
oc ca sion s be fo re  your  co m m it te e w ith re sp ec t to pr op os ed  le gi sl at io n af fe ct in g 
tr ansp ort a ti on .

T he  pu rp os e of  th is  le tt e r is to  su pport  II .R . 4272 (a nd Sen at or S m ath ers ’ 
co mpa nion  bil l S. 319 ) which  is in te nd ed  to  ex clud e REA  Exp re ss  from  th e  long- 
an d sh ort -h au l pr ov is io ns  of s ec tio n 4  o f t he In te rs ta te  C om merce  Act.

The F lo ri da c it ru s in dust ry  an nuall y  sh ip s up  to  3 mill ion pa ck ag es  of  c it ru s 
f ru it  in  in te rs ta te  commerce  vi a REA  Exp re ss . I t  is  th ere fo re  to our in te re st  
th a t ev er y pr op er  an d re as on ab le  ai d be  give n to  th a t im port an t mo de of tr a n s­
port a ti on  so as  to  a ss is t i n it s co nt in ue d ope ra tion  as  a n  eff icient handle r of  sm al l 
pa ck ag e sh ip men ts . A nyth in g which  will  re du ce  it s co st s an d im prov e it s oper a­
tion  is , in our o pinion , de si ra bl e.

O ur  ex pe rien ce  has been th a t th e  fo urt h  sect ion has ha d ve ry  li tt le , if  an y,  
ef fect on  ex pr es s ra te s—ex ce pt  on ly  to  re quir e te ch nic al  pro ce du re  to ob ta in  ICC  
re li ef from  i ts  p ro vi sion s in a  li m ited  nu m be r of  in st an ce s.  The  elim in at io n of th e 
ex pe ns e an d de la y in ci den t to  t h a t te ch ni ca l re qui re m en t as  to  ex pr es s tra ffi c an d 
ra te s is th ere fo re  des irab le , an d will  no t be a de tr im en t to  ex pr es s fr u it  sh ip pe rs .

I t  is  ou r vie w th a t,  fr om  a pra ct ic al  st an dpo in t,  th e  fo u rt h  se ct ion do es  no t 
now se rv e an y us ef ul  pur po se  as  to  ex pr es s tra ffic. The re fo re , I do not know  
of  an y va lid  reas on  fo r an y ob ject ion to H.R. 4272, an d we re sp ec tful ly  ur ge  it s 
pa ss ag e.

Res pe ct fu lly su bm it ted.
M. W . W ells .

2 Transpor t Economics, May 1962 (Issued by the ICC).
3 From  75th annual repo rt of I nt erstate  Commerce Commission.
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Macklanburg-Duncan Co., 

Oklahoma City, Okla, July 16,1962.Hon. Oben Harris,
Chairman, House Committee on Interstate  and Foreign Commerce,House Office Building, Washington, D.C.

I)eab Sib : It  is the desire of Macklanburg-Duncan Co., of Oklahoma City, Okla., to support H.R. 4272, which amends section 4 of the Interst ate  Commerce Act to exclude this section’s application to the r ates of express companies.We believe this  bill would promote the simplification and modernization of ex­press rate struc tures  which, in turn, would benefit the so-called small shipment traffic of the country.
The consideration of our views by your committee will be appreciated. Respectfully,

W. W. Hulsey,Executive Vice President and Director of Sales.
The Chairman. This will conclude the hearings on these two hills.The record will be held open for 5 days for the submission of any appropr iate  sta tements tha t are germane and, of course, that will be acceptable under the usual rides for  the record.
(The following communications were received fo r the record:)

[T el eg ra m ]
New York, N.Y., July 25, 1962.Oben Harris,

Chairman, House Intersta te and Foreign Commerce Committee, House Office Building, Washington, D.C.:
The National Retail Merchants Association, a trade association representing over 10,000 department and specialty stores in all States, is opi>osed to enact­ment of H.R. 12201. In 1958 this association adopted following policy regarding freight forwarders acquiring control of railroads, motor carrier s, and water  carr iers  subject to Inte rsta te Commerce Act regula tion : “A merger, purchase, or control involving carr iers  of different modes of transportat ion should be per­mitted if it does not unduly rest rain  competition. This should be confined to operations where current authority  exists without substantia l extension of the controlling carrier s’ operating rights. This policy, however, does not include but does oppose ownership or control by fre ight forwarders of underlying modes of transporta tion.” Since tha t time this policy lias been reviewed yearly at association’s traffic conference and reaffirmed. Last such reaffirmation took place at Sheraton-Jefferson Hotel, St. Louis, May 16, 1962. As members of National Industria l Traffic League we endorse and subscribe to thei r statement in opposition to th is bill, presented by Lester Dorr at hearing on July  20. May we ask you incorporate this communication in transcript of hearing.

Robert E. Vantine,Chairman, NRMA Transportation Committee.

American Retail Federation, 
Washington, D.C., July 21/, 1962.Re H.R. 12201.

Hon. Oben Harris,
Chairman, Committee on Interstate and Foreign Commerce,U.S. House of Representatives, Washington, D.C.

Dear Mb. Harris : The Transporta tion Committee of the American RetailFederation wishes to present to you and to members of your committee a state­ment of its views on the above bill. It  is hoped tha t this statement will be of assistance to the committee in its consideration of the bill and. in view of the fact tha t no further hearings will be held, it is requested tha t the statement be incorporated into the hearing  record.



54 MISCELLANEOUS BILLS

The American Retail Federat ion is a fede ration of 32 nat ional ret ail  assoc ia­
tions  and 42 statew ide associations of retailers . Through these  member organi­
zation s the  fede ration represen ts more tha n 800,000 retail  establishme nts of all 
kinds  and sizes, employing about 5 million persons, and accounting for approxi­
mately 70 percent of the  retail  sales in the  United States.

The transp ort ation  committee has adop ted policies which include specific 
opposition to the  ownership or control by fre igh t for warde rs of underlying 
modes of transp ort ation  and, for this reason, opposes the  provisions of II.R. 
12201. This objection was previously expressed  to your committee on April  14, 
1960, in the  cons iderat ion by the  86th Congress of H.R. 7960, 7961, 7962, 9279, 
9280, and  9281. In fac t your  committee considered and rejected  a sim ilar  pro­
posal in H.R. 9771 during the  84th Congress to which reference  should be made.

The In ters ta te  Commerce Commission recommended aga ins t the  adoption of 
H.R. 9771 as con trary to the  public int ere st on April 19, 1956 (see prin ted 
hear ings  on “Tra nsp ort  Policy,” 84th Cong., 2d sess., pt. 1, pp. 292 and 293), 
st at in g: “To perm it forwarde rs to acquire  control  of ca rriers  subject to the 
act  would, in our opinion, open the way to opportu nities for discriminat ion not 
only with  respect to rat es and charges, but also in respec t of practices which 
would be difficult to control.” It is ra ther  difficult to comprehend why the  c ur­
ren t Commission now takes the opposite  view and recommends the  e nactment o f 
H.R. 12201 as a “clarifi catio n” measure with no explana tion as to the reasons 
for  th e changed view or the disso lution of opportunities  for discrim inatory  prac­
tices. In 1956 it was the Commission view that  section 409 of the In ters ta te  
Commerce Act should be amended in several ways because of defects which 
permit ted  viola tions of contract s between forwarders and moto r ca rriers  with  
impunity. (See for example, the  ICC 69th annual repo rt, Nov. 1. 1955, Legis la­
tive Recommendation No. 30, pp. 137, 138.) Adoption of H.R. 12201 would per­
mit  forw ard er control of a motor  c ar rie r thro ugh out  which the  forward er could 
contr act for services at compensation not  controlled by the Commission. The 
ra tes charged the public by both the  forwarder and the  motor ca rri er  are other­
wise subject to regu lation by the Commission but  in this case  the forw arde r, 
in his relatio nsh ip with the motor ca rr ie r as a shippe r, would be perm itted  to 
ent er into  a contrac t with  a contro lled company on term s not subject to any 
regula tory  control. No change should be made in section 411 withou t corre­
sponding changes in section 409 recommended by the Commission for many 
years.

The Fre igh t Forward er In sti tu te  believes that  the provis ions of H.R. 12201 
would make  the ICC responsib le to apply the  rules equally  to all car rie rs. This 
would not be possible because the  resulting rules  would be diffe rent  under sec­
tion 5. The Commission mus t approve the  control  of a motor carrier by a 
fre igh t forwarder if it  is cons istent with  the public inte rest . However, a ra il­
road, in order to con trol a motor car rie r, mus t establish  th at  th e proposed tra ns ­
action is consi stent  with  the public int ere st and will enable  the carrier to use 
the  moto r service to public advantage  and  will not undu ly restr ain  competit ion 
(sec. 5(2 ) (b )). Furth er,  a fre igh t forw arder, under H.R. 12201 could control  a 
wa ter  ca rri er  if cons isten t with the public  intere st but  the effor ts of a rail road 
for  sim ilar control under the  presen t section 5(16) must show in addi tion the 
adv antage  to the  convenience and  commerce of the  people and th at  it will not 
exclude, prevent, or reduce competit ion. Thus, in contrad iction to according 
fre igh t forwarde rs equal treatm ent , H.R. 12201 would be giving them gre ate r 
lat itude in contro l tha n other car rie rs.

Ineq uity  for  the fre igh t forwarde r under the law is cer tain ly inadequa te 
just ification for  the  enactme nt of H.R. 12201. Fir st,  the re is no inequality  of 
treatm ent unless the  fo rward er is considered in the same light as the  basic com­
mon c arr ier  and equal in his relatio nsh ip to rail , motor, or wa ter  carr iers . This 
concept has  consistently been reje cted by the  shippers, the Commission, and the 
court s. Secondly, as pointed out  heretofore, the re is no uniform ity or equa lity 
in the  provisions for  con trol of and by the basic  common c arr ier s subject to regu­
lation u nder p ar t I, IT, o r I II  of  the In te rs ta te  Commerce Act, or  for that  mat ter,  
as to a ir  carrie rs. The v arious sections dealing  with cont rol vary  in the  required 
tes ts from simply in the  public inte res t, through the  differen t efFects on competi­
tion, to absolu te prohib itions. Thus, fa r from placing  p ar t IV forwarders on an 
equal basis with  pa rt  I, II , or II I car rie rs,  the  provisions of H.R. 12201 would 
add  a furth er complica tion to  the  alre ady  complex sta tut ory limi tations  per ­
taining to control of vario us modes of tr anspor tati on.
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Fo r example, th e Commission , witn ess ci ted  one exam ple  of a troublesom e case involving  the co ntrol of a mo tor  ca rr ie r by a jo in t mo tor  ca rr ie r- fo rw ar de r organiz ati on  (c iti ng  MC -F- 7096 Calore Ex press, In c. ).  Upon the adop tio n of H.R.  12201 co ns ide r the  confu sion which mi gh t re su lt  i f a  fo rw ar de r contr oll ed  by a ra ilr oa d sought to contr ol a mo tor  ca rr ie r. Th e fo rw arde r need  show  only  con sist enc y with  the pub lic  in te rest.  However , the ra ilr oa d mus t show  th at the mo tor  c ar rier  w ill be use d to public ad va ntag e an d wi ll no t undu ly re st ra in  com­petit ion . Which  te st s wou ld be requ ire d by th e Com miss ion?If  eq ua lity of trea tm en t is th e de si rable obj ect ive  then, as  pointe d ou t by th e Am eric an Tr uc kin g Associatio n, pe rhap s co ns ide ra tio n should  he give n to a pro ­hib ition  of contr ol of one mode of tran sp or ta tio n by an ot he r whe ther  it  be land, sea, ai r, or, as  th e ad ju nc t of  a ll, th e frei gh t fo rw arde r. Conversely,  eq ua lity of tr ea tm en t could be acc ord ed by pe rm itt ing any to contr ol an ot he r upon an  ap­proval by th e Com mission  th a t it  is shown to  be  in the pub lic in te rest.  Eq ua lit y will  no t res ul t f rom  H .R. 12201.
Fo r th e above rea son s, th e Am eric an Re ta il P'ederation urg es your  com mittee to re je ct  H.R . 12201. In  view of th e cont rove rs ial  na ut re  of the  pro posal , as  evidenced  in he ar ings  on pa st  bill s as  well  as  on th e in st an t bill,  it  sho uld  no t be con sid ere d alo ne  bu t only  in connec tion  with  al l othe r con tro l pro vis ions of va rio us  enactm ents.  To do othe rw ise  would  be con fus ion worse  confou nde d and , a s w ell, a dd  an op po rtu ni ty  fo r uncontrolla ble  discri mi na tio n.Th an k you for th e opp or tuni ty  of p resenti ng  these view s to you.Respe ctfully,

Charles A. Wash er, 
Counsel, Tr an spor tat ion Divis ion .

The Chairman. Wi th the thanks of the  committee, the committee is adjourned.
(Whereupon, at 12:40 p.m., the hearing was adjourned .)(Subsequently, the committee received the following:)

American Trucking Associations, I nc.,
Wa shing ton , D.C., Ju ly  25,1962.Hon . Oren H arris,

Cha irm an,  Co mm itte e on In te rs ta te  and Fo rei gn  Commerce,Ho use  o f R epresenta tiv es,  Wa shing ton , D.C.
Dear Mr. Chairman  : Du rin g the  he ar ings  la st  Fr iday , Ju ly  20, on H.R.  4272, per mi ssion  was gr an ted to Am eric an Tr uc kin g Associatio ns,  Inc., to tile a st at e­men t on th a t leg isla tion, an d th is  le tter  is in response  to th at  permissio n.As you know, the  fo ur th  sec tion of the  In te rs ta te  Commerc e Act which, among  othe r things , proh ib its  ch argin g of a gr ea te r ra te  fo r a sh or te r th an  fo r a longer dis tan ce,  ap pe ars only in par t I of the In te rs ta te  Commerc e Act and th us  appli es only  to ra ilr oa ds  and express com pan ies  regu la ted  un de r par t I of th e act . How ever, whi le the fo ur th  sec tion is no t app licab le to mo tor  ca rr ie rs  un de r par t II , the pr inc iple involved ha s long  been appli cable  to mo tor  ca rr ie r ra tes. In othe r words , no specif ic sec tion  of the  law  proh ib its  mo tor  ca rr ie rs  fro m ch argin g more fo r a sh or te r dis tan ce  th an  fo r a longer  dista nc e bu t the Com miss ion has fo r ma ny ye ar s held th at ra te s wh ich  vio late th is  pr inc ipl e ar e pr im a facie  un reason ab le un de r the ra temak ing provisio ns of the  In te rs ta te  Com merce Act  which proh ib it un ju st  an d un reason ab le ra tes. Uni ted St at es  v. Ne w Yo rk  <6 Ne w Br un sw ick Au to  Ex p.  Co., 62 M.C.C. 767; Com moditi es, Ka nsas  to Ill ino is,  Missouri , and  Oklahoma,  44 M.C.C. 90;  Un ited  St at es  v. Da vid son  Tr an sfer  A Sto rag e Co., Inc ., 302 I.C.C. 87.

H.R. 4272, by spec ifically  rep ea lin g the ap pl ica tio n of the fo ur th  sec tion to express com panies, mi gh t con ceivab ly be cons tru ed  as  rep ea lin g the pr inc iple invo lved inso fa r as  it s appl ica tio n to express com panies is concern ed. Th us  a mo tor  c ar rier  r at e filed (a ft er passa ge  of the  bil l) might be at tack ed  as  un re a­son able bu t a sim ila r express ra te  mi gh t no t he su bjec t to such at ta ck  bec aus e of passa ge  of th is  bill  rel iev ing  express com panies from the  fo ur th  sec tion . To do th is  would  af ford e xp ress com pan ies  a pecu lia r and ad va nta geou s im mu nit y fro m basic  ra temak in g p rovis ion s o f th e act .
The tru ck ing in du st ry  ha s no ob jec tion to H.R.  4272 pro vid ed it  is amend ed by the ad di tio n of language  to ma ke ce rtain th a t th e othe r ra temak ing pro­vis ions of the ac t wil l st ill  app ly.  Bo th the In te rs ta te  Commerc e Com mission  and the repr esen ta tiv e of the  REA Ex press tes tifi ed la st  w eek th at  th is  wou ld, in effect,  be the case . Howev er, we th ink it  wou ld be be tte r to specific ally  w ri te  th is  into  th e b ill in o rd er  to rem ove  any  po ssib le doubt.



56 MISCELLANEOU S BIL LS

To im plem en t th is  am en dm en t we  su gg es t am en di ng  II .R . 4272 to re ad  as  
fo llo ws (n ew  a m en dm en t ital ic iz ed ) :

‘•Be it en ac ted by the Sen ate  an d Hou se  o f Rep re se nta ti ve s o f th e Un ite d 
Sta te s of  Am er ic a in  Co ngress as se mbled , T ha t se ct ion 4 (1 ) of  th e In te rs ta te  
Co mm erc e Ac t (49  U.S.C. 4 (1 ) )  is am en de d by  in se rt in g  be fo re  th e pe rio d 
a t th e en d th er eo f a colon an d th e  fo llow in g:  ‘A nd pr ov ided  fu rt her,  Th at,  th e 
pr ov is ions  of  th is  para g ra ph  sh al l no t ap ply to  ex pr es s co mpa ni es  su bj ec t 
to  tli e pr ov is ions  of  th is  p a r t : Pr ov ided , ho wev er , T hat th e exem ption he re in  
accorded  ex pr es s co mpa nies  sh al l no t be co ns true d to re liev e su ch  ex pr es s 
co mpa nies  f ro m  the op erat ion o f an y oth er  p ro vi sion  c on ta in ed  in th is  Act .' ”

We re sp ec tfully re ques t th a t th is  le tt e r be  mad e a p a rt  of  th e  hear in gs on 
H .R .4272.

Res pe ct fu lly  sub m it te d.
J a m es  F . F ort ,

Counsel, Public Affa irs.

REA  E xpress ,
New  Yor k,  N .Y ., J u ly  25,1 962.

l io n . Ore n H arris ,
Cha irm an , Com m it tee on In te rs ta te  and  F oreig n Co mm erc e,
Ho use o f Rep re se nt at iv es , W as hi ng to n,  D .C.

H ear Mr. Cha ir man  : I unders ta nd  th a t th e Am er ic an  T ru ck in g Assoc ia tio ns  
has  tiled  fo r th e reco rd  on H.R.  4272  a  le tt e r re co m men di ng  an  am en dm en t to  
th e effect th a t th e bi ll does not  re liev e ex pr es s co mpa ni es  fr om  an y pr ov is ion 
of th e In te rs ta te  Co mm erc e Ac t o th er th an  se ct io n 4 of  p a rt  I.

W itho ut co ns id er ing th e re as on s give n fo r th e su gg es tio n,  I wish to  ad vi se  
th a t we re ga rd  th e am en dm en t as  unn ec es sa ry  bu t not ob ject iona bl e.

I te st if ied bo th  in  th e pre par ed  st a te m en t and in  re sp on se  to  C hai rm an  H arr is  
th a t th e In te rs ta te  Co mm erc e Com miss ion wou ld  r e ta in  it s fu ll  p re se nt au th ori ty  
un der  th e re m ai ni ng  se ct io ns  o f th e  law. The  C hai rm an  of  th e Co mm iss ion  too k 
th e sa m e p os iti on .

If  th e co mm itt ee  ne ve rthe le ss  fe el s th a t th e  su gg es ted am en dm en t w ill  fu r­
th e r in su re  t h is  i n te rp re ta ti on  o f t h e  b ill , I wou ld  c ert a in ly  in te rp ose  no ob jec tio n.

We  re sp ec tful ly  re ques t th a t th is  le tt e r be mad e a p a r t of  th e  re co rd  on H.R. 
4272.

Very tr u ly  yo ur s,
W il l ia m  B . J o h n so n .

o
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