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EXPRESS COMPANY EXEMPTIONS

FREIGHT FORWARDER CONTROL

FRIDAY, JULY 20, 1962

House oF REPRESENTATIVES,
ComyITrEE ON INTERSTATE AND ForeEioN COMMERCE,
Washington, D.C.

The committee met, pursuant to notice, at 10:10 a.m., in room 1334,
New House Office Building, Hon. Oren Harris (chairman of the com-
mittee) presiding.

The Cramryman. Let the committee come to order.

This morning the Committee on Interstate and Foreign Commerce
is conducting hearings on two bills amending the Interstate Commerce
Aect.

H.R. 4272, introduced by our colleague, Mr. Williams, amends see-
tion 4 to provide that the provisions of the section relating to long- and
short-haul charges shall not apply to express companies,

H.R. 12201, which I introduced at the request of the Interstate Com-
merce Commission, amends section 5 to provide that this section re-
lating to combinations and consolidations of carriers shall apply to
freight forwarders as well as to those carriers under parts I, II, and
1T of the act.

Copies of these bills along with various agency reports will appear
at this point in the record.

(The bills, H.R. 4272, H.R. 12201, and agency reports follow :)

[H.R. 4272, 87th Cong., 1st sess.]

A BILL To amend part I of the Interstate Commerce Act in order to provide that the
provisions of sectlon 4(1) thereof, relating to long and short haul charges, shall not
apply to express companies

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 4(1) of the Interstate Commerce
Act (49 U.B.C. 4(1)) is amended by inserting before the period at the end
thereof a colon and the following: “And provided further, That the provisions
of this paragraph shall not apply to express companies subject to the provisions
of this part”.

[H.R. 12201, 87th Cong., 2d sess.]

A BILL To clarify certaln provisions of part IV of the Interstate Commerce Act and to
place transactions involving unifications or acquisitions of control of freight forwarders
under the provisions of section 5 of the Act

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That section 5 of the Interstate Com-
merce Act, as amended (49 U.8.C. 5), is amended—

(1) by substituting the words “Subject to section 410 of part IV of this
Act, it"” for the word “It" at the beginning of subparagraph (a) of para-
graph (2) thereof:

1




MISCELLANEOUS BILLS

(2) by changing the language following the colon in the first sentence
of paragraph (3) thereof to read: “Section 20 (1) to (10), inclusive, of
this part, sections 204(a) (1) and (2) and 220 of part II, section 313
of part III, and section 412 of part IV (which relate to reports, accounts,
and so forth, of carriers), and section 20a (2) to (11), inclusive, of this
part, and section 214 of part II (which relate to issues of securities and
assumptions of liability of carriers), ineluding in each case the penalties
applicable in the case of violations of such provisions.” :

(3) by adding at the end of paragraph (4) thereof the following new
sentence: “Any such transaction or control or management in a common
interest involving a freight forwarder subject to part IV which was law-
fully accomplished or effectuated prior to the effective date of the amend-
ment of paragraph (13) to embrace freight forwarders within the meaning
of the term ‘earrier’ as used in paragraphs (2) to (12), inclusive, of this
section, or the continuance thereof, shall not be deemed a violation of the
provisions of this paragraph.” ; and

(4) by changing paragraph (13) thereof to read: “As used in paragraphs
(2) to (12), inclusive, the term ‘carrier’ means a carrier by railroad, an
express company, and a sleeping-car company subject to this part: a motor
carrier subject to part II; a water carrier subject to part IIT; and a
freight forwarder subject to part IV.”.

Sec. 2. Subsection (e) of section 404 of the Interstate Commerce Act, as
amended (49 U.8.C. 1004(c)), is amended to read as follows: “It shall be
unlawful for any common carrier subject to part I, II, or III of this Act to
make, give, or cause any undue or unreasonable preference or advantage to
any freight forwarder, whether or not such freight forwarder confrols, is con-
trolled by, or is under common control with such carrier, in any respect what-
soever; or to subject any freight forwarder, whether or not such freight for-
warder controls, is controlled by, or is under common control with such ea rrier,
to any undue or unreasonable prejudice or disadvantage in any respect what-
soever,”,

Sec. 3. Section 410 of the Interstate Commerce Act, ns amended (49 U.8.0.
1010), is amended—

(1) by changing the semicolon in the second sentence of subsection (e)
thereof to a period and by striking the rest of the sentence :

(2) by substituting the words “Except as provided in section 5 of this
Act, any” for the word “Any” at the beginning of subsection (g) thereof ;
and

(3) by changing subsection (h) thereof to read: “No person holding a
permit issued under this part shall be authorized to engage in any direct
railroad, water, or motor-carrier operations subject to parts I, II, or III
of this Act, except motor-vehicle operations in transportation which, pur-
suant to the provisions of section 202(c) (1) of this Act, is to be regulated
as service subject to this part.”,

Sec. 4. Section 411 of the Interstate Commerce Act, as amended (49 U.S.C.
1011), is amended—

(1) by deleting subsections (a) and (g) thereof :

(2) by redesignating subsection (¢) thereof as subsection (b) and by
changing the subsection as redesignated to read: “After the expiration
of 6 months from the date of enactment of this amendatory paragraph, it
shall be unlawful for any person affiliated with any carrier subject to part
I, II, or III, within the meaning of section 5(6) of part I, to hold the
position of officer or director in any freight forwarder subject to this
part, or hold any stock in such a freight forwarder, unless, upon due show-
ing, in form and manner prescribed by the Commission, it shall have been
authorized by order of the Commission finding that neither publie nor pri-
vate interests will be adversely affected thereby : Provided, however, That
if the position or stock was or could have been lawfully held on the date
of enactment, such holding may continue pending determination of an
application for such order filed by or in behalf of such person prior to the
expiration of such period.” ; and

(3) by redesignating subsections (b), (d), (e), and (f) thereof as sub-
sections (a), (c), (d), and (e), respectively, and by substituting the words
“provisions of subsection (a) or (b)” for the words “provisions of subsec-
tion (a), (b), or (c)” wherever they appear in redesignated subsections
(¢) and (d).
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ExeEcUTIVE OFFICE OF THE PRESIDENT,
BUREAU oF THE BUDGET,
Washington, D.C., July 19, 1962.
Hon. OrEx HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Mi, CHAIRMAN : This is in reply to your request for comments on H.R.
4272, a bill to amend part 1 of the Interstate Commerce Act in order to provide
that the provisions of section 4(1) thereof, relating to long- and short-haul
charges, shall not apply to express companies.

H.R. 4272 would amend section 4(1) of the Interstate Commerce Act to exempt
express companies, as common carriers under part I of the act, from the long-
and short-haul and aggregate-of-intermediate rates provisions thereof. The
Department of Commerce in its report on this proposed measure, states that
section 4 serves a rather limited purpose in its application to express companies
and that express companies would still be subject to provisions of the act
relating to destructive competition, undue diserimination, and preference or
prejudice.

The Bureau of the Budget would have no objection to enactment of this
legislation,

Sincerely yours,
P 8. HUGHES,
Assistant Director for Legislative Reference.

THE SECRETARY OF COMMERCE,
Washington, D.C., July 20, 1962.

Hon. OreN HARRIS,
Ohairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.
Dear M. CHAIRMAN : This is in further reference to your request for the views
of this Department with respect to H.R. 4272, a bill to amend part I of the

Interstate Commerce Act in order to provide that the provisions of section 4(1)
thereof, relating to long- and short-haul charges, shall not apply to express
companies.,

H.R. 4272 would amend section 4(1) of the Interstate Commerce Act so as to
exempt express companies, as common carriers under part I of the aet, from
prohibitions against a greater charge for a shorter than for a longer haul over
the same direct route, and against the establishment of a higher through rate
than the aggregate of intermediate rates.

This Department understands that no complaints under section 4 have been
filed against the Railway Express Agency, Inc., the only express company
utilizing rail carriers, since 1922, The Department also understands that since
such date very few applieations for relief from the provisions of the section have
been filed by the express agency.

It would appear, therefore, that section 4 serves a rather limited purpose in its
applieation to express companies. Furthermore, even though exempt from the
provisions of section 4, express companies would still be subject to provisions of
the act relating to destructive competition, undue discrimination, and prefer-
ence or prejudice.

The Department of Commerce would not, therefore, object to the enactment of
H.R. 4272,

Th Bureau of the Budget advised there would be no objection to the submission
of this report from the standpoint of the administration’s program.

Sincerely yours,
BEpwArD GUDEMAN,
Secretary of Commerce.
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INTERSTATE COMMERCE COMMISSION,
OFFICE OF THE CHAIRMAN,
Washington, D.C., March 20, 1961.
Hon. OREN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives,
Washington, D.C.

DEAR CHATRMAN HARRIS : Your letter of March 7, 1961, addressed to the Chair-
man of the Commission and requesting an expression of views on a bill, H.R.
4272, introduced by Congressman Williams, to amend part I of the Interstate
Commerce Act in order to provide that the provisions of section 4(1) thereof,
relating to long- and short-haul charges, shall not apply to express companies,
has been referred to our committee on legislation. After consideration by that
committee, I am authorized to submit the following comments in its behalf :

The provisions of section 4 of the Interstate Commerce Act are applicable to
common carriers subject to part I or part III. Under section 1(3) (a) of the
act express companies are specifically included in the term “common carrier,”
and are, therefore, subject to the provisions of section 4. On July 11, 1957, sec-
tion 4 was amended (71 Stat. 292) by making the section self-operating with re-
spect to circuitous routes. Section 4 now prohibits a greater charge for a shorter
than for a longer haul over the same direct route. It also prohibits the establish-
ment of a higher through rate than the aggregate of intermediate rates. The
Commission, upon application and after investigation, however, is authorized, in
special eases, to grant relief from the provisions of section 4.

72 would amend the fourth section by specifically exempting express
companies subject to part I of the act from the long- and short-haul and aggregate-
of-intermediate rates provisions thereof. The Railway Express Agency, Ine., is
the only express company now in operation which utilizes rail carriers. Except
for instances involving point-to-point commodity rates, the majority of express
rates and charges are established on what is known as the block system. Under
this form of ratemaking, the country is divided into approximately 950 geo-
graphical blocks formed by the parallels of latitude and the meridians of longi-
tude. Rates apply from block to block, with each block being uniformly 69 miles
long and from 45 to 62 miles wide. Thus, the same rate would apply to all express
stations within the same block.

The so-called block system makes it extremely difficult to see what the direct
route is between two points with any degree of certainty. Moreover, since the
express company, under its agreement with the rail carriers, may transport a
shipment over the more direct route or over a circuitons route, the shipper, for
whose protection section 4 was designed, in fact has no knowledge as to whether
a violation will occur. This undoubtedly accounts for the fact that no com-
plaints under this section have been filed against the Railway Express Agency
since 1922, the year of its inception. In actual practice, express rates and charges
under the block system generally conform to section 4, with the result that the
express agency, since 1922, has filed only 20 applications for fourth section relief.
Even the majority of these applications related to general increased rate pro-
ceedings. Any departures that occur are, for the most part, technical in nature,
as, for example, when a direct route traverses a higher rated intermediate block
to reach a lower rated block.

Under these circumstances, we recognize that section 4 presently serves a very
limited purpose in its application to express companies. It must also be recog-
nized that their exemption from the provisions of section 4 would in no way
relieve them from the operation of the other ratemaking provisions contained
in the Interstate Commerce Act. The Commission would still have authority
under the provisions of sections 1, 2, and 38 of the act to order the removal of any
destructive competition, undue discrimination, preference, or prejudice.

For these reasons, we would have no objection to the enactment of H.R. 4272,

Sincerely,
EVERETT HUTCHINSON,
Chairman, Commitice on Legislation.
EvErRETT HUTCHINSON.
Howarp G. FrREAS.
KenserH H. TUGGLE
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U.S. DEPARTMENT OF JUSTICE,
OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., July 25, 1962.
Hon. OREN HARRIS,
Chairman, Interstate and Foreign Commerce Committee,
House of Representatives, Washington, D.C.

DEAr Me. CHAIRMAN @ This is in response to your request for our comments on
H.R, 4272, to amend part I of the Interstate Commerce Act in order to provide
that the provisions of section 4(1) thereof, relating to long- and short-haul
charges, shall not apply to express companies. The Department of Justice favors
enactment of this measure,

Under the existing provisions of section 4(1) of the Interstate Commerce Act
(49 U.5.C. 4(1)) rail earriers (including rail express companies) are prohibited
from establishing higher rates for transportation for a shorter distance over the
same line or route in the same direction than are charged for a longer distance,
This so-called long- and short-haul provision was incorporated in the Interstate
Commerce Act at a time when railroads had little or no competition. It was
designed to afford shippers protection against a particular type of discrimination
arising from the charging of higher rates on shorter than on longer traffic move-
ments of the same commodity over the same line, The usual cause of long- and
short-haul diserimination was the existence of competition on the longer haul
and the absence of such competition on shorter movements.

H.R. 4 would exempt rail express companies from the prohibitions of the
long- and short-haul section of the Interstate Commerce Act. Neither motor
carriers nor airlines are currently subject to the long- and short-hanl rate re-
strictions. In consonance with the President’s transportation message of April 5,
1962, which called for equal competitive opportunity under diminished regula-
tion and for greater reliance upon competition, it is believed that rail express
companies should be freed of restrictions under which they alone labor so that
they may compete more flexibly with motor earriers and airlines. The latter
now offer serions competition.

For the foregoing reasons, the Department of Justice favors enactment of
H.R. 4272, which would put rail express companies on an equal competitive
basis with express operations in other modes of transport.

The Bureau of the Budget has advised that there is no objection to the sub-
mission of this report from the standpoint of the administration’s program.

Sincerely yours,
NicuHoras pEB. KATZENBACIT,
Deputy Attorney Gencral.

INTERSTATE COMMERCE CoMMISSION,
OFFICE OF THE CHAIRMAN,
Washington, D.C., June 28, 1962.
Hon. OrREN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear CHAIRMAN HARrris : I have your letter of June 26, 1962, enclosing copies
of a bill, H.R. 12201, introduced by yon, to clarify certain provisions of part IV
of the Interstate Commerce Act and to place transactions involving unifications
or acquisitions of control of freight forwarders under the provisions of section 5
of the act, and requesting a report and comments thereon.

This proposed measure would give effect to legislative recommendation No. 5
in the Commission’s T5th annual report. Copies of the statement of justification
were transmitted to you with my letter of June 14, 1962, requesting introduc-
tion. Additional copies of that transmittal are enclosed for convenience of
reference.

Your assistance in introducing this proposed measure is very much appre-
ciated.

Sincerely,
Rupert L. MurpHY, Chairman.

87202—62——2
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RECOMMENDATION NoO. 5

This proposed bill would give effect to legislative recommendation No. 5 of the
Interstate Commerce Commission as set forth on page 187 of its 75th annual
report as follows:

“We recommend that those provisions of part IV of the act relating to owner-
ship, control, and operation of freight forwarders in common with carriers of
other modes be revised and clarified and, to this end, that future transactions
involving such relationships be made subject to the provisions of section 5 of
part 1.”

JUSTIFICATION

The present provisions of part IV of the Interstate Commerce Act concerning
ownership, control, and operation of freight forwarders are ext remely confusing
and, in some instances, apparently conflicting. The attached draft bill would
clarify this situation by making freight forwarders subject to the provisions of
section 5 of the act,

Section 411 (a) of the act prohibits a freight forwarders or any person (defined
in sec. 402 as including an individual, firm, and corporation) controlling a freight
forwarder from acquiring control of a carrier subject to parts I, II, or III of the
act. Expressly excepted from this prohibition is the right of any carrier sub-
Jject to parts I, 11, or 111 to acquire control of any other carrier subject to those
parts in accordance with the provisions of section 5 of the act. In addition,
under section 411(g) it is lawful for a common carrier subject to parts I,
II, or III or any person controlling such a common earrier to acguire control
of a freight forwarder.

Taken together these three provisions lead fo the following confusing results :
a person who initially gains control of a common carrier can subsequently ac-
quire control of a freight forwarder, but a person cannot first acquire control of
a freight forwarder and then acquire control of a common carrier ; a person who
acquires control of a common carrier and a freight forwarder, in that order,
cannot later acquire control of another common carrier, although the common
carrier controlled by such person can acquire control of another common
carrier.

To add to the confusion, section 411(¢) precludes any director, officer, or
employee of a common carrier subject to parts I, 11, or III from directly or
indirectly owning, controlling, or holding stoek in a freight forwarder in his
personal pecuniary interest., This leads to the rather unusual result that under
section 411(g) a person may control both a carrier and a freight forwarder
but, in view of section 411(¢), this control must be exercised in some manner
as not to inelude being an officer, director, or employee of the earrier,

It may therefore readily be seen why it is so difficult, if not at times im-
possible, to reconcile the language in the various sections discussed, and give
them meaning. If opportunity to engage in objectionable practices exists, it
seems clear that it is a product of the common control of a carrier and a
forwarder rather than the form whereby such common control is accomplished,

The draft bill would remove uncertainty and confusion about the meaning
of the language in question by amending section 5 so as to place thereunder
all acquisitions of control, mergers, consolidations, or unifications involving
freight forwarders. The number of freight forwarders is so small that the
increase in gection 5 proceedings would be insignificant compared to the benefits
to be derived from clarification of the law.

Four amendments to section 5 are necessary. Paragraph (13) wounld be
changed to embrace freight forwarders subject to part IV within the definition
of the word “carrier” as used in paragraphs (2) through (12). Paragraph (3)
would also be modified to make the reporting and accounting provisions of
part IV applicable to a noncarrier person anthorized under section 5 to acquire
control of a freight forwarder. A new sentence would be added to paragraph
(4) in order to preserve the legality of existing common control relationships
involving freight forwarders. Finally, paragraph (2) (a) would be amended
to preclude approval, under revised section 5, of a eommon carrier, subject
to part I, II, or III, holding a permit as a freight forwarder. This is in keeping
with the retention of the present prohibition in section 410(¢) of such unifica-
tion of operating rights in a single entity. Otherwise substantial confusion
would result among shippers as to the capacity in which the carrier was
serving.
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Several changes also are required in part IV in order to make it comport with
amended section 5. The prohibition in section 404(c¢) respecting a common
carrier giving undue preference or advantage to any freight forwarder would
be reworded so as to be applicable to a freight forwarder controlling or under
common control with such carrier as well as to one controlled by it.

As previously noted the proseription in the second sentence of section 410(¢)
against issuance of a freight forwarder permit to any common ecarrier subject
to parts I through IIT would be retained. However, the language immediately
following, beginning with the words “but no application,” would become unneces-
sary as a result of the other amendments, and would therefore be deleted.

Subsection (g) of section 410 would be changed by addition of the following
phrase at the beginning thereof : “Except as provided in section 5 of this aet.”.
This language would preserve the existing law respecting transfers of freight
forwarder permits in transactions which will not be subject to the provisions of
amended section 5—for example, the transfer of a freight forwarder permit
to a person which is neither a carrier nor a forwarder, and is not affiliated
therewith. Similar provisions are applicable to transfers of motor carrier and
water carrier operating rights in sections 212(b) and 312 of parts II and IIT,
respectively.

In order to complement the prohibition in subsection (¢) of section 410
against a common carrier holding a freight forwarder permit, subsection (h)
would be amended so as to make it clear that a person holding a permit under
part IV could not be authorized to engage in carrier operations under parts
I, 11, or I11.

Section 411 would be amended by striking subsection (a), whose provisions
have been superseded, and by redesignating subsections (b) and (¢) as (a)
and (b), respectively. Redesignated subsection (b) would be revised to empower
the Commission to approve the holding of stock in a freight forwarder by a
person affiliated with a carrier subject to parts I, II, or I1I. Subsections (d),
(e), and (f) would be redesignated as subsections (¢), (d), and (e) respectively.
Finally, subsection (g) would be deleted as no longer being Necessary.

The Commission believes that the attached draft bill would accomplish a much
needed clarification of part IV of the Interstate Commerce Act and recommends
its favorable consideration by the Congress.

. DEPARTMENT OF JUSTICE
OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., July 25, 1962,
Hon, OrREN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives,
Washington, D.C.

Dear MR, CHAIRMAN : This is in response to your request of June 29 for the
views of the Department of Justice on H.R. 12201, a bill to clarify certain
provisions of part IV of the Interstate Commerce Act and to place transactions
involving unifications or acquisitions of control of freight forwarders under the
provisions of section 5 of the act. It is understood that the bill is to be con-
sidered by the committee in executive session on July 26,

This legislation, introduced at the request of the Interstate Commerce Com-
mission on June 19, would amend section 5 of the Interstate Commerce Act to
require prior Commission approval of unifications, mergers, or acquisitions in-
volving freight forwarders. It would also repeal so much of section 411 of the
Interstate Commerce Act as now prohibits freight forwarders from acquiring
control of carriers.

This legislation relates to an important segment of the transportation indus-
try, and may be expected to have a considerable impact on the operations of
organizations in that industry and on the publie,

In /the time which has been afforded the Department to consider the effect
of the legislation on competitive relationships within the transportation industry
and on shippers, it has not been possible to evolve recommendations which would
be of assistance to the committee. To permit us an opportunity to inquire fur-
ther into the subject, and to confer with interested Government agencies, and
to afford us an opportunity to carry to conclusion related inquiries, it is sug-
gested that consideration of this legislation be deferred.
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The Bureau of the Budget has advised that there is no objection to the sub-
mission of this report from the standpoint of the administration’s program.
Sincerely yours,
NI1oHOLAS DEB. KATZENBACH,
Deputy Attorney General.

The Craamraan. Off the record.

(Discussion off the record.)

The Cruamyax. We will first hear the Chairman of the Interstate
Commerce Commission, Mr. Murphy.

STATEMENT OF HON. RUPERT L. MURPHY, CHAIRMAN, INTER-
STATE COMMERCE COMMISSION; ACCOMPANIED BY ABE Mec-
GREGOR GOFF, COMMISSIONER; IRVING J. RALEY, ASSISTANT
DIRECTOR, BUREAU OF FINANCE; RAYMOND XREBILL, ASSIST-
ANT DIRECTOR, BUREAU OF WATER CARRIERS AND FREIGHT
FORWARDERS; ROBERT NEWEL, ASSISTANT DIRECTOR, BUREAU
OF TRAFFIC; AND HIRAM H. SPICER, LEGISLATIVE COUNSEL,
INTERSTATE COMMERCE COMMISSION

The Crarrman. Mr. Murphy.

Mr. Murpny. Mr. Chairman, T have with me this morning Com-
missioner Goff.

The Cuamman. We are glad to have you with us, too, Commis-
sioner.

Mr. Mureny. And, if you like, I can give you the names of the staff
who are here.

The Cramaan. Yes, I wish vou would.

Mr. Mureny. Mr. Irving J. Raley, Assistant Director of the Bureau
of Finance; Mr. Raymond Krebill, Assistant Director of the Bureau
of Water Carriers and Freight Forwarders; Mr. Robert Newel,
Assistant Director of the Bureaun of Traffic; and Mr. Hiram H. Spicer,
our legislative counsel.

The Cramryan. You may proceed.

Mr. Murery. Mr. Chairman, and members of the committee, my
name is Rupert L. Murphy. T am the present Chairman of the Inter-
state Commerce Commission and have served in that capacity since
January 1 of this year. I am appearing today to testify on the Com-
mission’s behalf on two bills, H.R. 4272 and H.R. 12201. H.R. 12201
was introduced at our request to give effect to legislative recommenda-
tion No. 5 in our 75th annual report.

H.R. 4272 would amend part I of the Interstate Commerce Act to
provide that the provisions of section 4(1), relating to long and short
haul charges, shall not apply to express companies.

The provisions of section 4 are applicable to common carriers sub-
ject to parts I or ITI. Under section 1(3) (a), express companies are
specifically included in the term “common carrier,” and they are, there-
fore, subject to the provisions of section 4. On July 11, 1957, section
4 was amended (71 Stat. 292) by making the section self-operating
with respect to circuitous routes.

Section 4 now prohibits a greater charge for a shorter than for a
longer haul over the same direct route. It also prohibits the estab-
lishment of a higher through rate than the aggregate of intermediate
rates. The Commission, upon application and after investigation,
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however, is authorized, in special cases, to grant relief from these
provisions.

H.R. 4272 would specifically exempt express companies subject to
yart I of the act from the long-and-short haul and aggregate-of-
mtermediate rates provisions. REA Express is the only express
company now in operation which utilizes rail carriers. Except for in-
stances involving point-to-point commodity rates, the majority of
express rates and charges are established on what is known as the
block system. Under this form of ratemaking, the country is
divided into approximately 950 geographical blocks formed by the
parallels of latitude and the meridians of longitude. Rates apply
from block to block, with each block being uniformly 69 miles long
and from 45 to 62 miles wide. Thus, the same rate would apply to
all express stations within the same block.

The so-called block system makes it extremely difficult to see what
the direct route is between two points with any degree of certainty.
Moreover, since the express company, under its agreement with the
rail carriers, may transport a shipment over the more direct route
or over a cireuitous route, the shipper, for whose protection section 4
was designed, in fact has no knowledge as to whether a violation will
occur. This undoubtedly accounts for the fact that no complaints
under this section have been filed against RIEA Express since 1922,
the year of its inception. In actual practice, express rates and charges
under the block system generally conform to section 4, with the re-
sult that the express agency, since 1922, has filed only 20 applications
for fourth section relief. Even the majority of these applications re-
lated to general increased rate proceedings. Any departures that
oceur are, for the most part, technieal in nature, as, for example, when
a direct route traverses a higher rated intermediate block to reach a
lower rated block.

In some instances, commodity rates are in effect, but even in those
circumstances the shipper has no right of routing. Accordingly, in-
sofar as REA Express 1s concerned, 1t would make no difference under
section 4 whether the movement involves the block system or com-
modity rates. The shipper is still unable to determine whether there
will be a departure.

Under these circumstances, we recognize that section 4 presently
serves a very limited purpose in its application to express companies.
It must also be recognized that exempting them from the provisions
of section 4 would in no way relieve them from the operation of the
other ratemaking provisions contained in the Interstate Commerce
Act. The Commission would still have authority under the pro-
visions of sections 1, 2, and 3 of the act to order the removal of
any destructive competition, undue discrimination, preference, or
prejudice.

For the reasons I have stated, we have no objection to the enactment
of HL.R. 4272,

Mr. Chairman, would yon want me to go ahead and complete the
statement ?

The CaarymaN. Yes.

Mr. Moureny. H.R. 12201.

The present provisions of part IV of the Interstate Commerce Act
concerning ownership, control, and operation of freight forwarders
are, in some instances, confusing and apparently conflicting.
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H.R. 12201 proposes to clarify certain provisions of part IV and
to place transactions involving unifications or acquisitions of control
of freight forwarders under the provisions of section 5 of the act.

Section 411(a) of the act prohibits a freight forwarder or any
person (defined in sec. 402 as including an individual, firm, and
corporation) controlling a freight forwarder from acquiring control
of a carrier subject to parts I, II, or III of the act. Expressly
excepted from this prohibition is the right of any carrier subject
to parts I, II, or III to acquire control of any other carrier subject
to those parts in accordance with the provisions of section 5 of the act,
In addition, under section 411(g) it is lawful for a common carrier
subject to parts I, I1, or ITI or any person controlling such a common
carrier to acquire control of a freight forwarder.

Taken together these three provisions lead to the following con-
fusing results: A person who initially gains control of a common
carrier can subsequently acquire control of a freight forwarder, but
a person cannot first acquire control of a freight forwarder and then
acquire control of a common carrier; a person who acquires control
of a common carrier and a freight forwarder, in that order, cannot
later acquire control of another common carrier, although the common
carrier controlled by such person can acquire control of another
common carrier.

To add to the confusion section 411(¢) precludes any director,
officer, or employee of a common carrier subject to parts 1, II, or
IIT from directly or indirectly owning, controlling, or holding stock
in a freight forwarder in his personal pecuniary interest. This leads
to the rather unusual result that under section 411(g) a person may
control both a carrier and a freight forwarder but, in view of section
411(c), this control must be exercised in some manner as not to include
being an officer, director, or employee of the carrier.

A recent proceeding aptly 1llustrates the difficulty, if not the im-
possibility, of reconciling and giving meaning to the language in the
various sections in part IV respecting common control of common
carrviers and freight forwarders. In MC-F-7096, Calore Express
Co., Inc. (Rhode Island corporation)—control and merger—Carole
Express Co., Inc. (Massachusetts corporation) (decided May 29, 1961,
a person controlling a motor carrier later acquired control of a freight
forwarder through ownership of its stock. = Subsequently, the motor
carrier acquired control of another motor carrier and an application
for authority to merge the two motor carriers was filed under section
5 of the act. Since section 411(g) states that nothing in the act shall
be construed to make it unlawful for any motor carrier subject to
part 11, or any person controlling such a common carrier, to acquire
control of a freight forwarder, the person’s acquisition of the freight
forwarder was lawful. However, when the first motor carrier se-
quired control of the second motor carvier, a question arose as to
what provision in part IV should be controlling :

(1) the prohibition in section 411(a) against a freight for-
warder or any person controlling a freight forwarder acquiring
control of a motor carrier;

(2) the exception in section 411(a) permitting a motor carrier
subject to part IT to acquire control of another motor carrier sub-
ject to part IT;
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(3) or the provision in section 411(g) that I have just men-
tioned.

This case has convinced us that, in reality, there is no practical dif-
ference between a common carrier controlling a freight forwarder, a
freight forwarder controlling a common carrier, or a person who con-
trols either acquiring control of the other so long as the relationship
amounts to control or management of the two in a common interest. In
other words, if opportunity to engage in objectional practices exists, it
is by reason of the fact of common control of the carrier and forwarder
and not the form whereby the common control exists or is accom-
plished.

H.R. 12201 would remove uncertainty and confusion about. the mean-
ing of the language in question by amending section 5 so as to place
thereunder all acquisitions of control, mergers, consolidations, or uni-
fications involving freight forwarders.

I wish to peint out, in this connection, that approval under section 5
is not now required for a common carrier subject to parts I, 1T, or T1I,
or any person controlling such a common carrier, to acquire control of
a freight forwarder. The number of freight forwarders is so small
that the inerease in section 5 proceedings would be insignificant com-
pared to the benefits to be derived from clarification of the law.

Four amendments to section 5 are necessary. Paragraph (13) would
be changed to embrace freight forwarders subject to part IV within
the definition of the word “carrier” as used in pur:l.grup]hs (2) through
(12). Paragraph (3) would also be modified to make the report and
accounting provisions of part IV applicable to a noncarrier person
authorized under section 5 to acquire control of a freight forwarder.
A new sentence would be added to paragraph (4) in order to preserve
the legality of existing common control relationships involving freight
forwarders. Finally, paragraph (2) (a) would be amended to preclude
approval, under revised section 5, of a common carrier, subject to part
I, IT, or IT1, holding a permit as a freight forwarder. This is in keep-
ing with the retention of the present prohibition in section 410(c) of
such unification of operating rights in a single entity., Otherwise sub-
stantial confusion would result among shippers as to the capacity in
which the carrier was serving.

Several changes also are required in part IV in order to make it
comport with amended section 5. The prohibition in section 404(c)
respecting a common carrier giving undue preference or advantage to
any freight forwarder would be reworded so as to be applicable to a
freight forwarder controlling or under common contol with such car-
rier as well as to one controlled by it.

As I have indicated, the proseription in the second sentence of sec-
tion 410(c) against the issuance of a freight forwarder permit to any
common carrier subject to parts I through IT would be retained.
However, the language immediately following, beginning with the
words “but no application,” would become unnecessary as a result
of the other amendments, and would therefore be deleted.

Subsection (g) of section 410 would be changed by the addition of
the following phrase at the beginning of that subsection :

“Except as provided in section 5 of this Act.”

This language would preserve the existing law respecting transfers
of freight forwarder permits in transactions which will not be subject
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to the provisions of amended section 5—for example, the transfer of
a freight forwarder permit to a person which is neither a carrier nor
a forwarder, and is not affiliated therewith. Similar provisions are
applicable to transfers of motor carrier and water carrier operating
rights in sections 212(b) and 312 of parts IT and 111, respectively.

In order to complement the prohibition in subsection (c) of section
410 against a common carrier holding a freight forwarder permit, sub-
section (h) would be amended so as to make it clear that a person
holding a permit under part IV could not be authorized to engage in
carrier operations under parts I, IT, or IT1.

Section 411 would be amended by striking subsection (a), the provi-
sions of which will have been superseded, and by redesignating subsec-
tions (b) and (¢) as (a) and (b), respectively. Redesignated subsec-
tion (b) would be revised to empower the Commission to approve
the holding of stock in a freight forwarder by a person affiliated with
a carrier subject to parts I, 11, or ITI. Subsections (d), (e), and (f)
would be redesignated as subsections (¢), (d), and (e) respectively.
Finally, subsection (g) would be deleted as no longer being necessary.

The Commission believes that H.R. 12201 would accomplish a much
needed clarification of part IV of the Interstate Commerce Act and
recommends its enactment.

Mr. Chairman, we appreciate the opportunity to appear and pre-
sent our views on these measures. If there are any questions, I would
be glad to try to answer them.

The Criamaa~. Thank you, Mr. Murphy.

In other words, H.R. 12201 would bring into conformity part IV,
with reference to freight forwarders, on control, as is now provided
h‘y parts 1,2 and 37

Mr. Murrry. Yes, in section 5 of the act.

The Cramyman. All of this that you have explained, which is some-
what complicated and somewhat technical at first blush, is necessary
to bring this into conformity ?

Mr. Mureny. Tt is; yes, sir. It is rather confusing, trying to follow
through on it, but the purpose of it is to place such transactions under
section 5 so that all four parts of the act will generally conform in
this connection.

The Cramman. So they would not only be in conformity, so far as
the authorization is eoncerned applicable to the various modes, but
in the administration of it insofar as the act is concerned also?

Mr. Mureny. That is correct.

The Cramyan. Well, is your Commission unanimous in its recom-
mendation of this bill, H.R. 12201 ¢

Mr. Mureny. T believe it was, Mr. Chairman. Tt was unanimous.
ves, sir.

The Criammax. And from the standpoint of the Commission, the
Commission thinks it is entirely desirable ?

Mr. Mureny. Yes, sir.

The Cuamyax. Now, with reference to H.R. 4272, having to do
with the long and the short haul, as applicable to express companies.
I uess there is only one express company, is there not?

Mr. Mureny, There is only one operating using the rail facilities.

The Cratmraan, Yes. ;

Mr. Mureuy. Yes, sir.
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The Coamman. And your Commission has no objection to it?

Do I understand that this bill would merely adjust the present pro-
cedure to make it more appropriate for the Commission’s administra-
tion of the program and clear away some of the bureaucracy or red-
tape insofar as the Railway Express is concerned ?

Mr. Mureny. Ithink that sums it up, yes, sir.

We actually do not find a need for it and. over the period of time
that it has been in effect, the record indicates that we have had no
complaints filed since 1922,

We have had no complaints filed under it since that time and we
have had only approximately 20 applications for relief filed, and that
was to meet technicalities brought about by these permissive general
increases of revenue.

The Cuamsan. In other words, whatever made this provision of
law necessary, it has served its purpose and long since has served no
purpose at all ?

Mr. Mureny. That is our feeling ; yes, sir.

And I might say that the position on that, Mr. Chairman, was
unanimous also.

The Coamyan. All right.

Any questions?

Mr. Williams?

Mr. Witriams. I have one question, Mr. Chairman.

I notice in your statement, Mr. Chairman, you state that with respect
to H.R. 12201 the Commission recommends its enactment.

With respect to H.R. 4272, The Commission states that they have no
objection to the enactment of the bill.

Is there any difference in the Commission’s position with respect to
these two bills? In other words, your statement to the effect that you
have no objection to the enactment of the bill is apt to be construed
as an endorsement of the legislation and a recommendation that the
bill be enacted.

Mr. Mugreny. Yes, sir. I think the only distinguishing feature
there is that H.R. 12201 was introduced at our——

Mr. WirLiams. I see,

Mr. Mureny (continuing). Request as a legislative recommenda-
tion; whereas the other one was introduced at someone else’s request.

Mr. Winerayms. Allright.  Thank you, sir.

The Crairyan. Mr. Younger?

Mr. YounGer. Thank you, Mr. Chairman.

In regard to the express companies on the block system, is that the
only traffic that uses the block system in determining rates?

Mr. Mureny. It is the only carrier that I know of that uses it. 1t
was developed and designed specifically for what we have called Rail-
way Express and the express companies, and that is the only one that
I know of usingit. Yes, sir.

Mr. Youncer. In determining rates?

Mr. Mureny. Yes, sir.

Mr. Youncer. That is the only one that you know of that uses the
so-called block system ?

Mr. MureHY. Yes, sir.

Mr. Youncer. And, as I understand the bill, it would eliminate the
block system ?
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Mr. Murenay. No, sir.

Mr. Younger. It would not?

Mr. Mureny. What the bill would do, Mr. Younger, would be to
eliminate long- and short-haul provisions in section 4 with respect to
express companies. Today it not only applies to the railroads and
the water carriers, but also the REA Express.

And what this would do is eliminate the Railway Express from
being subject to the provisions of section 4 of the act.

Mr. Younger. Well, would you want to comment on that fact?

It is not clear to me as to why the rates on express should be fixed
on a so-called block system, and you do not fix rates for freight or
passengers on the same system ?

Mr. Mureny. Well, about all I can say on that, Mr. Younger, is
that it was developed many years ago, and it was fm the purpose of
serving a particular type of tr: ffic which is predominantly small
package traffic. You might say that it is similar to your parcel post.

Mr. Youncer. Compared to the zones of the parcel post ?

Mr. Mureny. Zones; yes, sir. I think that would be the nearest
way that I could relate it to some other type of operation, both being
primarily in the field of small packaged freight.

M:. Youncer. Now, in regard to the freight forwarders, are all
fl'vi,l_ri'n forwarders corporate entities?

Mr. Mureny. I could not answer on that. I have never had any
oceasion to check:

Mr. Younger. In granting permits, can you grant a permit for a
freight forwarder to an individual ?

Mr. Mureay. Yes. I think you could grant a permit to an in-
dividual.

Mr. Younger. If you had a permit to an individual, how do you
acquire ¢ rmi rol of the individual?

You refer here to control of the freight forwarder. That is the
point that is not clear in my mind.

If you have individuals that get permits, how ecan you get, control
of the freight forwarder who is an individual and not a corporate
entity ?

Mr. Mureny. Well, the purpose, I assume, is that you would have
to say that you get control of the business that he is operating.

Of course, you could not get the individual himself, but as far
as the—

Mr. Youneer. Well, the business is in the individual’s name.

Mr. Mureny. Well, T will have to answer in this way: We have
not had that question arise.

So I would say that we would try to work it out in some way should
it ever come up.

‘1!1 \ orNaoYe, \rn, ann n” Lol ol r-nr\r.l pr.n_ b i onr
pointsin here abont the ch: anges that are nec eSSATY.

Now, are all the changes that are suggested in your
incorporated in I.R. 12201°? .

Mr. Murrny. Yes,sir.

Mr. Younaer. That is all, Mr. Chairman.

The Cramsan. Mr. Friedel ?

Mpr. Frieoen. No questions,

The Crramyan. Does anybody else have any questions?

rised a number of

festimony
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Thank you very much, Mr. Murphy.

Mr. Mureny. Thank you, Mr. Chairman.

The Cramyran. Mr. William B. Johnson, president of the Railway
Express Agency.

STATEMENT OF WILLIAM B. JOHNSON, PRESIDENT, RAILWAY
EXPRESS AGENCY, NEW YORK, N.Y.

* The Cramman. You may proceed, Mr. Johnson.

Mr. Jonxson. Thank you, Mr. Chairman.

Mr. Chairman, and members of the committee, my name is William
B. Johnson. I am president of REA Express, with offices at 219 East
42d Street, New York 17, N.Y.

I speak in support of HL.R. 4272, which amends section 4 of the Inter-
state Commerce Act to exclude this section’s application to the rates of
express companies.

The corporate name of our corporation is, act ually, Railway Express
Agency, but we use REA as a trade name.

The Chairman of the Commission has explained the fourth section.
The second paragraph of my prepared statement paraphrases the sec-
tion and attempts to state how it operates.

As actually applied it can become a tremendously complex and
technical provision of rate law. I will not endeavor, although I have
a traflic manager and commerce attorney here who can answer any of
the technical questions that might arise with respect to cireuitous
routes and so forth, I will not endeavor to volunteer an explanation on
those.

I think for this purpose the main thing is that the present operation
of section 4 is such as to require any changes in rates whether up or
down to be of precise corresponding magnitude to all points on a given
route,

In other words, under section 4 no one rate stands alone. The
rates are presumed to be related to distance on fixed routes and any
change in the rate must be, and is inflexibly required, under section 4
to be related to the distance on a particular route.

This is very important because we are talking about express ship-
ments, and the average weight of an express shipment is 46 pounds.

We handled about 60 million of those last year with the average
weight of 46 pounds. The average weight per piece is only 30 pounds,
and the average revenue is a little over 5.

When you start applying the provisions of section 4 to traffic of that
kind, an individual shipment, on the theory that it moves over a fixed
route, and you are only talking about $5.30 of revenue, you can easily
get into complexities which are burdensome to the carrier in its effort
to serve the public, burdensome to the employees, and burdensome to
the public.

And that is, in substance, why we hope that we will be relieved from
the operation of section 4 on express rates.

Stated more specifically, perhaps, we think the section is unneces-
sary for the protection of the public and we think, in fact, it is unfair
to apply it to express companies. T am now at the bottom of the first
page of the testimony, trying to put this in, perhaps, more direct
language,
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We do not have any competitors who are subject to this law. We
are the only carrier in the small shipments® business who is subject to
the fourth section, the long and short c¢lause and the aggregate of
intermediates.

Our competition in the small shipments’ business is primarily
parcel post, the Government’s business, the motor common carriers,
the freight forwarders, the bus companies, the co-ops, and consolida-
tors, and air traffic, and we have an air express service of our own, but
none of these other services are subject to section 4. Our surface eX-
press service is the only one in this small shipments business regulated
under section 4 except the railroads l.e.l freight service.

I think the reason for this, as I say later in the testimony, is that
it is a historical analogy. We are very old. We were in existence
in 1897 when the act was passed.

We and the railroads were about the only carriersthat were. There
were no airplanes, virtually no highways, and no motor carriers.

So when the act was passed, quite naturally we fell under it like
everybody else, and we have lived under it with increasing difliculty
and complexity all these years.

But to illustrate, the motor carriers, who are tremendously active
in this field, have been regulated since 1935. They have never had
a section 4. The freight forwarder industry has been regulated since
1942. They have never had a section 4.

The Government’s own business, parcel post, does not have a sec-
tion 4. In fact, we are the only one who does have a section 4, and T
will illustrate why it is so burdensome but, statistically, I think it is
uncontrovertible that the public interest cannot require this old and
vather flexible provision to be applied on these particular movements,
60 million of them last year or almost 60 million—on which the rate
was only 46 pounds and the pay $5.30.

Our tonnage is 114 million tons a year. The motor carrier industry,
in the small shipments field, Lt.l., have 6414 million tons; the
forwarders 4 million tons; the post office has 214 million tons, and you
could go on from there, but, to sum it all up, in the 1.t.1-l.e.l. business
I would say there is about 70 million tons of business moved by car-
riers who are not subject to a section 4.

If our 114 million tons has to be subject to section 4, because of the
public interest, you would think the other 70 million tons would.
But 70 million moves without regard to section 4 and without harm
to the public interest, and so we suggest that our 114 million could
also.

The Chairman of the Commission has pointed out that there is
adequate protection in section 1 against unreasonable rates and charges
and in section 2 against diserimination and in section 3, against
prejudicial preference to any territories or areas.

So the Commission concurs in our belief, and they are certainly
the responsibility authority that the public interest is fully protected
without the addition of these very technical and flexible provisions of
section 4.

Mr. Younger asked about the block system. T think Greyhound
uses something like a block system, Mr. Younger, and parcel post
has the zoning system.

We have the block system beecause in 1912 the Interstate Commerce
Commission found that there were many express companies and that
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the rates were chaotic and should be put on a simplified basis, and
they established the block system.

There are about 950 blocks, I think, and since that time that is the
way we have operated.

That became, in conjunction with section 4, particularly burden-
some because the main point is that section 4 presumes that each ship-
ment moves on a particular route and it relates the through rate to
the aggregate of the intermediate rates; or the long haul through
rate to the level of the through rate to an intermediate point of a
common origin.

Now, under a block system you do not have a rate prescribed for
a route in express service. You have a rate between one block and
another block.

There is no route and our traffic is not routed by the public. We
route it. The routes change.

We use all forms of transportation and there is no logie in tryin
to apply section 4 which presumes a particular shipment will be route
by a particular movement or by a particular means of carrier.

It really has no application under the block system. So for that
reason we think it is illogical.

But I would like to illustrate very briefly the biggest and most
important reason why we are before you today asking you to pass
this law,

We serve the whole United States, all 50 States, and many foreign
countries. All of our traffic is primarily moved under first- and
second-class rates under the block system.

Prior to 1957 all of our first- and second-class rates were contained
in this tariff, 1.C.C. 8300, which had 23 pages. It weighed 2 ounces.

In 1957, as costs went up under the postwar inflation, the Com-
mission found that the rates in the eastern territory, with the costs
high, could specifically and properly be raised to reflect the higher
cost in the eastern territory.

This meant, however, that a point just beyond that territory might
have a lower rate than a shorter haul point within the territory.
This is where it gets technical.

So we had to ask for relief from section 4. The Commission con-
cluded under the law they eould not give us the relief, and so we had
to reduce the rates within the eastern territory and lose the revenue
which the Commission had already found we were entitled to, or, we
had to extend the rate increases outside of the eastern territory and
put it on traffic and on customers which the Commission had not
found justified by the costs. We did not want to raise those rates,
but it was the only way that we could comply with section 4.

Well, we tried to back the rates up in the eastern territories to
meet section 4, and we lost about three-fourths of the revenue which
the Commission found we were entitled to.

So then we tried the other method and we put the rate increases on
traflic which we really did not want to put them on, in order to protect
the revenue which the Commission found that we had to have. but then
it gets even worse.

In order to apply the rates under the block system you had to figure
the rate to the gateway, at the edge of the territory. the so-called
border point and then compute the rate on that little 46-pound ship-
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ment to a point beyond, compare the two rates, and find out which was
higher, and under section 4 you are legally required to charge a higher
rate.

Well, that required two rate computations on all these shipments;
the employees soon got—our truckdrivers figure a lot of our rates, and
they found they could not figure the proper rate and the public could
not either.

So we had to do something about it. So we took this simple little
2-ounce tariff, that nobody could live with under section 4, and we re-
published it and there it is. That one weighed 2 ounces, and this one
weighs 2 pounds, I think, or 1 ounce short of 2 pounds, actually.

That one cost us $5,400 to print and distribute to eustomers all over
the United States.

Because of section 4, under the Commission’s decision, and T think
they were right under the law, we had to go to this tariff and this one
instead of costing $5,400, cost us $83,000 to print, and instead of a
2-ounce tariff we have a 2-pound tariff.

Now, 245 pages of this tariff can be taken out and thrown away if
you pass this bill. T had the pages marked with a rubber band.
There they are. We could take those out and throw them away if we
did not have section 4 and nobody really cares about section 4.

The public has never complained to us about section 4. Of course,
we have tried to comply with it but, as the Chairman of the Commis-
sion said, they have not had a complaint since 1922 under section 4, and
there really is not any need of it on a 46-pound shipment.

But if we could do away with that much of this tariff think how
much simpler our paperwork would be. We figure we spend about
$35 million a year in paperwork on these 60 million transactions. It
would be tremendously helpful to everybody and harmful to nobody
if we could take those 245 pages and throw them away.

To illustrate the same point, here is an important commodity rate
tariff of ours, TCC 8510. This has 58 pages. We could take 26 pages
out of this tariff and throw them away if we did not have section 4. and
nobody would care. Everybody would be delighted. T do not think
anybody would have any complaint about it. They are only in there
because of the inflexible provisions of section 4. The Commission has
no alternative. We have no alternative, but what good does it do?

Some 50 percent of that tariff could be thrown away if we do not
have section 4.

Here is one; ICC 8499. These are our three most important, tariffs,
and that is why I brought them.

Out of this one, which is 212 pages, we could throw away 101 pages,
again almost 50 percent, and these pages are in here just because people
could not make the double rate check to the border points that were
required.

We tried to solve the problem so we could live with it, and the result
is that we have not these terrible tarifls.

I think everybody knows the small shipments problem has been
a_great problem for the post office and for all carriers since World
War IT. We have tired to be imaginative and helpful to the public,
because this is where our future lies. This is our job, trying to sim-
plify our tariffs.

I pledged to the Commission in 1959 when I became president of the
company, when were were trying to reorganize it and keep it from
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going out of business, that we would endeavor to simplify our tariffs,
but. you see, in order to live with section 4 and :tmicl bankruptey we
have had almost to go in the opposite direction,

We did give it a try in ICC 8498 in the Bruceton tariff, and out of
one point, Bruceton, Tenn., we put rates to every point in the United
States in one little space at the bottom of one page. Now, that is a
wonderful tariff.

Today 17 or 18 percent, of the shipments are misrated and we have
undercharges and overcharges. It 1s virtually impossible to comply
with the law and make the proper charge. Kverybody is burdened.
So we thought that this tariff would be a great thing, and it would,
because any employee could put it in his pocket and he could not make
a mistake and neither could the publie.

But our competitors complained that that violates section 4. Of
course, they do not have the law but still they protested on it.

And so they were right, I guess, Anyhow, it was suspended.

So we tried again with a little more complex tariff. They made
other objections, too, and, of course, I do not know why the Commission
suspended it. Maybe it was section 4 or some other reason.

Here is another more complex tariff, ICC 8514, which simply refers
you to block numbers in other documents, and that is much more
complex than—and they claim that that violates section 4, too, and
that is in hearing before the Commission and I do not know when it
will ever be decided.

It is not the Commission’s fault. It is the fault of the law. But that
shows you how section 4, with its technicalities, stands in the way of
tariff simplification.

Now, finally, I would just like to close by saying this: the President,
in his transportation message, made a strong pitch for simplification
of tariffs, and I think there 1s nothing in the world so beneficial to the
public as an imaginative step to simplify the tariffis, if we can do it,
but, gentlemen, we cannot do it under this inflexible provision and
very technical section 4.

The contents of the President’s message, in our opinion—and he did
not say anything about section 4 in his message and I do not want to
suggest that—but I think the whole tenor of the message, and par-
ticularly that section of it which asks for simplification of tariflis to
escape useless paperwork—is entirely consistent with this and so I
really think the President’s transportation message supports our bill.

That is my view of it, and T will just close with this:

We have a lot of very loyal, hard-working employees and customers,
and this is burdensome to them as well as to management, It is an
inefficient law. It is unnecessary to protect the public. It never has
been necessary.

None of our competitors have it, and I think it will materially aid
in solving the small shipments’ problem.

We have, literally, hundreds of letters in our files where our em-
ployees write and beg for some way to simplify the tariffs. You can-
not expect a truckdriver to make the right charges under these com-
plicated tariffs, I mean, it just cannot be done.

I brought along a letter from an employee, W. E. Manning, who
is a driver with 10 years of service, 45 years old, and a very good em-
ployee, and he is eager to help us get business. He wrote Mr. O. G.
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Swenson, the director of our pricing section, this letter begging for
some relief from the technicalities of our tariffs, and this is a common
view with all of our employees.

I think it would be good for everybody if we got rid of this law
which only applies to the express company in the small shipments
field. I would not want to say whether it should be applied to others,
but in the small shipments field it only applies to us today.

That is all I have to say, Mr. Chairman.

The Cramyan. Mr. Johnson, we are glad to have your testimony
on this, as president of the Railway Express Agency interested in
this problem. Your personal appearance here, I think, clearly demon-
strates your interest, and you have pointed out the need for the con-
sideration of that which you proposed.

Are there any questions by any member?

Mr. Frreper. Mr. Chairman, I would just like to commend Mr.
Johnson for a very fine statement, and T would like to have it noted
that you are also president of the National Defense Transportation
Association.

Mr. JorxsoN. Yes, sir; T am glad to say that T have that honor.

Mr. Frreoen. And the passage of this bill would just simplify your
problems in the REA ?

Mr. Jonnson. Yes, it would, very definitely.

The Crrateman. Any further questions?

Mr. Youncer. Just one: You are not confronted with this same
provision in your air transport ?

Mr. Jorxson. Oh, no, it is not subject to it. Tt is not in the Civil
Aeronauties Act.

The Cratrarax. Mr, Curtin?

Mr. Curriv. Mr. Johnson, how do your rates for comparable pack-
ages compare with the postal rates when you operate under this section
47

Mr. Jouxsow. Their rates are based on packages, Mr. Curtin. Ours
are based on shipments,

So you would have to make an assumption as to how many packages
of what size are in one of our shipments.

Now, if you take our package size, our first- and second-class rates
are much higher than the Post Office, because we cannot operite at a
loss and the Post Office can, and does, T might say.

But we have only one tariff which can operate to be lower than parcel
post rates. If we can get some efliciency here T would like to oet our
rates down to that level, provided the Post Office would get their's up to
an even basis, but at the present time T think the general conclusion
would be that our rates are much higher than the parcel post.

Mr. Cormin. Thank you, sir.

That is all, Mr. Chairman.

The Cramstan. Mr. Johnson, if the express companies are exempted
from section 4 are they otherwise covered as to a requirement that the
rate be compensatory ?

Mr. Jounson. Yes, sir: they are. Section 1 would have that effect.
in my opinion, and we would be subject to a prohibition against de-
structive competition, a prohibition against excessive charges, a pro-
hibition against discrimination, and a prohibition against prejudice.

All of the sections of the law would still be there.
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The Cuamyan. Thank you very much.
Mr. Jonxnson., Thank you, sir.
(Mr. Johnson’s complete statement follows:)

STATEMENT oF WILLraMm B, JoussoN 18y Sverorr or H.R. 4272

My name is William B. Johnson, I am president of REA Express with
offices at 219 East 42d Street, New York 17, N.Y. I speak in support of H.R.
4272, which amends section 4 of the Interstate Commerce Act to exclude this
section’s application to the rates of express companies.

The fourth section is an unbelievably complex and technical provision of
rate law which could require a very lengthy and technical statement to explain
in all its ramifications. So far as H.R. 4272 is concerned, however, the fourth
section can perhaps be described as requiring a carrier, when decreasing or in-
creasing a rate to any point, to make corresponding decreases or increases to all
other points on the same route. In other words, under the fourth section no
rate stands alone, and rate adjustments are assumed to be made by route, and
not on a point-to-peint bhasis.

It is unnecessary, unfair, illogical, and inefficient to apply the fourth section
to an express company.

It is unnecessary and unfair because the fourth section has never applied to
the common ecarriers who compete with REA Express for small shipment busi-
ness ; namely, motor carriers and freight forwarders. The former became sub-
ject to regulation in 1935 and the latter in 1942. Ever since they have been
allowed to publish long-haul rates lower than their short-haul rates, and the
aggregate of their intermediate rates has often been lower than their through
rates:® both of these sitnations are forbidden to REA Express by the fourth
section, and as a result REA is unable to compete on a parity with motor ear-
riers and forwarders for small shipment traffic. If there were reason to pro-
tect small shipment traffic with fourth section strictures, they surely would
have been imposed on motor earriers since 1935 and on forwarders since 1942,

As the Chairman of the Interstate Commerce Commission advised the chair-
man of the Senate Committee on Interstate and Foreign Commerce on October 12,
1960, coneerning the bill under diseussion today, the fourth section is not needed
for proper regulation of express companies, among other reasons, because “their
exemption from the provisions of section 4 would in no way relieve them from
the operation of the other ratemaking provisions contained in the Interstate
Commerce Act. The Commission would still have authority under the pro-
visions of sections 1, 2, and 3 of the act to order the removal of any destructive
competition, undue discrimination, preference, or prejudice.”” Express ship-
menis average 46 pounds in weight and $5.31 in express charges. No shipper
or receiver of such traffic needs protection against diserimination beyond that
available in sections 2 and 3 of the Interstate Commerce Act

I have suggested that the fourth section is unnecessary and unfair insofar
as REA Express is concerned. It is also illogical, because it assumes the
routing of traffic through predetermined intermediate points, and express traffic
and rates are unrouted. There have been no express routes since 1912 when,
in In re Express Rates, Practices, Accounts and Revenues 24 1.0.C. 380, the
10C reformed the express rate structure by prescribing what the Commission
deseribed as “a simple schedule which will give the same rate from point of
origin to destination, no matter by what route the shipment may travel and
without reference to the number of earriers that may participate in the haul”
(24 ICC at 391).

REA makes use of all surface forms of carriage in moving express traffie
from one point to another. Under its contracts with railroads REA Express is
free to use any route in moving express traflfic. Therefore it is neither sensible
nor useful to pretend for purposes of fourth section compliance that there are
intermediate points on express routes through which shipments will always
travel when moving from their origin to destination. The fourth section assumes
that rates are made via routes, and REA makes rates nnder a so-called block

1 For example, see Clase Rates, Chicago, Ill., to Teras, docket 32021 decided by the ICC
Nov. 11, 19680, where the Commission noted that both forwarders and motor carriers are
exempt under the fourth section and, assuming their rates are otherwise lawful, are free
tni"m:-.imuin the same rates at the more distant points as well as at the intermedinte
points.”
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system between all points in the United States: these rates remain the same
regardless of the physical route of movement via which traffic might reach these
points. Therefore no accurate application of the fourth section can be made to
REA’s rates and service.

The most important reason for enactment of H.R. 4272 is ihe ineficiency of
subjecting an express company to the fourth section. Our costs vary from one
territory to another and our rates vary accordingly. If we pretend, as we must
under the fourth section, that interterritorial shipments always move via the
same routes through the same interterritorial border points, we must compare
the through rate with the short-haul rate to the hypothetical border point on
every intertervitorial shipment to determine the lawful charge. During 1961
our average shipment charge was $5.31., The expense of double rate checking
such charges is entirely disproportionate to any changes in them which can be
produced by the double check, To aveid this expense we have departed from
the simple schedule which the Commission prescribed in 1912 by publishing in
many of our tariffs a large volume of material grouping the 912 express rate
blocks involved in interterriforial traffic, and setting ont individual rate tables
which apply between each of these rate groups. As a result, instead of using
23 pages in our class tariff to set ont $2 rate scales, in 1960 we had to reissue
the tariff (No. ICC 8500) in 313 pages setting out several thonsand rate tables,
This cansed the cliass tariff to increase in weight from 2 to 31 ounces, and in cost
of printing a tariff issue from $5.897 to 883,934,

Like expansions of all of our other tariffs have either taken place, or will
be required soon in order to avoid double rate checking. Unless the law is
changed to permit simplifying the auditing of express rates and charges. their
complexity will continue to have a serious effect on our traffic volume, because
customers have complained to us bitterly about the difficulty they encounter when

checking our rates and as a result much traffic has been diverted to our com-

petitors. Our application to the ICC to obtain relief from the fourth section
in order to avoid the tariff complexities, described above, was turned down in
docket 31985, and is reported in 300 1.C.C. at 595. TFourth section relief is con-
fined to special cases according to the statute. and only 1 of the 11 Commissioners
noted his opinion in a dissent that “the higher handling costs within the east
constitute a special case justifying fourth-section relief in connection with inter-

terriforial movements.” Therefore when these higher handling costs caused
the Commission to grant an intraterritorial rate increase in 1957 in docket 31985,
the refusal of fourth section relief compelled REA to apply the increase to
interterritorial traffic and to institute first the system of double rate checking,
and then the program of issning massive and complex tariffs which obtains today.

It is particularly appropriate to enact H.R. 2 at this time because it
implements important elements of the President's mesgage on transportation to
the Congress of the United States, dated April 4, 1962. The message nurges
“the enactment of such additional legislation as may be necessary to encourage
experimental rates and services, to explore every promising simplification of
rate struetures, and to encourage the development of systems that will make
rate ascertainment and publication less costly and more convenient.”” ILR.
4272 is legislation which aims precisely at these results. The message notes
that “the management of the various modes of fransportation is subjected to
excessive, cuambersome, and time-consuming regulatory supervision that shackles
and distorts managerial initiative.” The application of section 4 to express
transportation and rates is regulatory supervision of this nature. Because of
the inflexibility of section 4 the small shipment publie is actunally burdened
rather than protected by this provision of law. H.R. 4272 accords with the
expression in the President’s message of the desirability of eliminating damag-
ingly inflexible regulation.

Finally, the President’s message commends to Congress the regualtion of
carriers and the various modes of carriage on the basis of parity and fairness.
Because among small shipment earriers only REA Express is hobbled by sec-
tion 4, its applieation to express companies conflicts with this policy. Section
4's application to express companies is a historieal anomaly stemming front
the last century when all intercity transportation was via rail, and via routed
tariff routes. Through the accident that motor carriers came under part II
of the Interstate Commerce Act and freight forwarders under part IV they
escaped the onus of the fourth section while REA, subject with the railroads
to part I of the act since its original enactment, remained under section 4.
H.R. 4272 is needed to correct this oversight, and to repair the damage which
it has caused.
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The Cuamraan. Mr. Bailey ?

Mr. Bamey. Thank you, Mr. Chairman. ;

The CuamuaN. You may identify yourself, Mr. Bailey, and
proceed.

STATEMENT OF C. B. BAILEY, NATIONAL SPECIAL REPRESENTA-
TIVE, BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS,
FREIGHT HANDLERS, EXPRESS, AND STATION EMPLOYES

Mr. Baeey. Thank you.

My name is C. B. Bailey. I am the national special representative
of the Brotherhood of Railway and Steamship Clerks, Freight
Handlers, Express, and Station Employes.

My office is at 400 First Street NW., Washington, D.C. The chief
executive officer of our brotherhood is Mr. George M. Harrison,
grand president, with offices at 1015 Vine Street, Cineinnati, Ohio.

Our brotherhood represents approximately 25,000 express employees,
about 75 percent of the total number. I appear before you in full
support of H.R. 4272,

Mr. Johnson has given a most realistic appraisal of why this bill
should be passed so I will not repeat but will confine my statement
to the reasons why our brotherhood supports passage of H.R. 4272.

Our interest is in the welfare of REA Express and in the preserva-
tion of the jobs of our members presently employed. We are in-
terested in the conditions of their employment and the efficiency of
the tools with which they work. A very large number of our member
employees are required to quote express rates to customers and for
other purposes day in and day out and, therefore, have a justifiable
concern with the efficiency of the tariffs in which the rates are
published.

For years, and due in a large measure to the old and rest rictive
requirements of section 4 of the Interstate Commerce Act, REA’s
tariffs have grown increasingly complex and voluminous through the
continuing attempt to publish realistic rates for the public in the small
shipments transportation field. As a result of this increase in volume
and complexity, the tariffs, with which so many of our member em-
ployees must work in their daily job, have become difficult to read and
understand.

This has resulted in frustration for many of our members and it also
has caused grievous concern because of the member employees’ desire
to do their job in a prompt and efficient manner so as to attract addi-
tional business to REA Express service and thereby enhance the
possibility of additional employment.

It is the considered position of our brotherhood that passage of H.R.
4272 will be a major factor in the ultimate simplification of express
rate tariffs, and will ultimately enable our members to do their job in
a more efficient and creditable manner.

Express companies are the only small shipments carriers subject to
such a law and it seems only fair that they be placed on a basis of
equality with their com]lmtitm's. This will improve the job opportuni-
ties of our express employees. Therefore, I strongly urge immediate
enactment of H.R. 4272.

That completes my statement, Mr. Chairman.
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I want to thank you and the members of the committee for giving
me the opportunity to express our support to H.R. 4272.

The Cramman. Thank you, Mr. Bailey, for your presentation.

Any questions?

We are glad to have your views,

Mr. Lester J. Dorr.

STATEMENT OF LESTER J. DORR, EXECUTIVE SECRETARY, THE
NATIONAL INDUSTRIAL TRAFFIC LEAGUE

Mr. Dorr. Thank you, Mr. Chairman.

My name is Lester J. Dorr and my appearance today is in my ca-
pacity as executive secretary of the National Industrial Traflic League.
I will describe the league and then go on to both bills, if I may, Mr.
Chairman.

The league is a nationwide voluntary, nonprofit organization of
shippers. Included in its more than 1,600 members are companies of
all sizes, the very large corporations, and many small business con-
cerns. Also included in its membership are chambers of commerce,
boards of trade, and similar commereial organizations who, in turn,
represent their members on transportation matters,

There are no carriers holding membership in the league. League
policies and statements express the interests of those who actually
ship and receive freight and pay the transportation charges. Mem-
bership is drawn from all areas of the United States and inecludes
practically every line of industrial and commercial activity. League
members use all forms of transportation—rail, motor, water, air,
pipeline, and express companies.

Now, I think I can shorten up on my presentation by simply saying
that the league heartily endorses H.R. 4272 for the many reasons
which have been stated here this morning, and I don’t think I need
read the rest of that statement, but would ask that it be incorporated
in the record as if read.

The Cramaran. We will let your statement be included in the record.

Mr. Dorr. Yes, it is in support of H.R. 4272.

The Cuamamax. Very well.

(The statement referred to follows:)

STATEMENT OF L. J. DORR ON BEHALF OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE

My name is L. J. Dorr. My appearance today is in my capacity as executive
secretary of the National Industrial Traffic League and will be in support of
H.R. 4272, to amend part I of the Interstate Commerce Act in order to provide
that section 4(1) thereof, relating to long- and short-haul charges, shall not apply
to express companies.

The National Industrial Traffic League is a nationwide voluntary, nonprofit
organization of shippers. Included in the league’s more than 1,600 members
are companies of all sizes—the very large corporations and many small business
concerns.  Also included in its membership are chambers of commerce, boards
of trade and similar commercial organizations who in turn represent their
members on transportation matters. There are no carriers holding membership
in the league. League policies and statements express the interest of those who
actually ship and receive freight and pay the transportation charges. Mem-
bership is drawn from all areas of the United States and includes practically
every line of industrial and commercial activity. League members use all forms
of transportation—rail, motor, water, air, pipeline, and express companies.

League members are very much interested in and use railway express as a
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transportation media. For a number of years the league has had a standing
committee to consider and handle express problems, In 1959, the league, acting
upon the recommendation of its express committee, strongly supported the
reorganization program of the Railway Express Agency.

As far back as 1952 the league considered modification of section 4. A spe-
cific policy was adopted at that time. This policy, which represents the ma-
jority opinion of the league's membership, was ratified at the 1955 and 1960
annual meetings. 1t provides that section 4 of the Interstate Commerce Act
should be repealed and the following provisions enacted in lien thereof :

“SEc. 4. Whenever in any proceeding before the Commission under this part,
part II, part I1I, or part IV, there is brought in issue a through rate, fare, or
charge, which exceeds the aggregate of the corresponding intermediate rates,
fares, or charges subject to this Act, or where there is brought in issue a higher
rate, fare, or charge for transportation of passengers or of like kind of prop-
erty for a shorter than for a longer distance over the same line or route in the
same direction the shorter being included within the longer distance, the burden
of proof shall be upon the carrier to justify the rate, fare, or charge against
any claim that it is for that reason unreasonable, unjustly diseriminatory, un-
duly preferential or prejudicial or otherwise in violation of any of the provisions
of this Act.”

The policy of the league is to amend section 4 of the act so that rates of all
carriers which are higher for a shorter than a longer distance over the same
route or line in the same direction, or which are greater for the through route
than the aggregate of the intermediate charges, shall be prima facie unreason-
able. In other words, the carrier publishing these rates must, if an appropriate
complaint proceeding is brought, bear the burden of supporting them. This is an
enactment of the legal precedent established prior to the enactment of section
4. As explained by the Supreme Court in Patterson v. The L & N Railroad, 269
U.S. 1, 10-11, the Commission had firmly established that rates of the character
prohibited by the section 4 were, prima facie, unreasonable. Section 4 made
them per se unreasonable, unless relief from section 4 were granted by the Com-
mission, The league's policy is an enaciment of the decision law prior to sec-
tion 4.

If express rates are exempted from the fourth section they will remain, as do
motor carrier, freight forwarder, and cireunitous rail rates, subject to all of the
rales and criteria of ratemaking in the Interstate Commerece Act, including the
requirements that rates remain reasonable, compensatory, and not destructively
competitive under section 1, that they do not create nndue preferences and
prejudices among shippers and receivers under section 2, and that they do not
unduly discriminate among persons, places, and localities under section 3.

Since the shippers will be protected against unreasonable prejudice and dis-
erimination in the making of the rates, by sections 2 and 3, it seems unnecessary
to the league to continue section 4, which makes it difficult to establish rates
compelled by competition to specific points,

The prohibitions of section 4 apply only to earriers subject to part I and part
T11. Motor carriers and freight forwarders have no such restrictions. TUnder
modern transportation conditions there is no reason why express companies,
railroads and water carriers shonld be subjected to the cumbersome section 4
proceedings while their competitors, regulated under part IT and part IV, are not.

Repeal or modification of section 4 prohibitions have been urged for a number
of yvears. President Eisenhower's Cabinet Committee on Transport Policy and
Organization, in April of 1955, recommended repeal of section 4. Although this
repeal was not accomplished. the recommendation led to a modification in the
transportation bill of 1957. This modification eliminated the necessity of secur-
ing prior approval by the Interstate Commerce Commission for publication of
rates over circuitous routes which are equivalent to the going rates of a direet
route, H.R. 4272, if enacted, would be a further step in removing these onerons
prohibitions by relieving express companies from its application. The league
urges that your committee favorably consider enactment of this proposal.

Mr. Dorr. Now, turning to H.R. 12201, T dislike very much being
the first discordant voice being heard this morning in this otherwise
pleasant party but the league is not in support of 12201.

I will not read the description of the league. T have already done
that. As we see it H.R. 12201 purports to carry out legislative rec-
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ommendations No. 5 of the Interstate Commerce Commission in its
5th annual report, page 187. The Commission there recommended—

that those provisions of part IV of the act relating to ownership, control, and
operation of freight forwarders in common with earriers of other modes be re-
vised and clarified, and, to this end, that future transactions involving such
relationships be made subject to the provisions of seetion 5 of part I.

ICC Chairman Murphy has already pointed out all of the things
which are covered on page 2 of my statement, and I don’t think that
that need be reread at this time.

If you will turn at the top of page 3, the league is certainly sympa-
thetic with any effort to clarify apparent inconsistencies such as cited
by the Commission in the previous quotation.

However, IL.LR. 12201 1s designed to accomplish much more than
this. The league believes that the heart of the bill is found in section
4 which repeals section 411(a) of the act, and I then spell out what
section 411(a) provides.

This section is eliminated by section 4 of H.R. 12201, thus legalizing
control by a freight forwarder of a common carrier subject to parts
1, 2, or 3 of the act. The league is strongly opposed to any such con-
trol and, therefore, to section 4. In 1956, the 84th Congress had
before it a proposal, S. 3367, to change section 411(a) and to au-
thorize freight forwarder control of an underlying common carrier
under parts 1,2, or 3.

The first paragraph of S. 3367 read in part as follows:

Seetion 411 (a) (1) notwithstanding any other provision of this Aet, it shall
be lawful, with the approval and authorization of the Commission, as provided
in paragraph (2) of this subsection, for a freight forwarder subject to this part
to acquire control of one or more common carriers subject to part I, IT, or 111 of
this act, through ownership of stock or otherwise; * * *,

The league vigorously opposed the bill at hearings before a sub-
committee of the Senate Committee on Interstate and Foreign Com-
merce—see the printed hearings before that subcommittee on April 9
and 10, 1956, particularly the printed statement presented on behalf of
the league beginning on page 44 thereof.

The league contended then, and contends now, that freight for-
warders must not be allowed to acquire control of underlying carriers.

The historical forwarder function which brought about the develop-
ment of freight forwarding business, since before the forwarder reg-
ulatory act and before the Motor Carrier Act, is the provision of a
service of consolidating small shipments, of reshipping that consoli-
dated lot as a larger shipment, usually as a carload or truckload in a
terminal-to-terminal movement, and of distributing again of the orig-
inal small shipments from the break-bulk point. :

Before the advent of the motor carrier, the consolidation and dis-
tribution services were each largely limited to the cartage area of the
consolidation and break-bulk terminal points; thus freight forward-
ing service was largely limited to places affording sufficient volume to
make up a consolidated carload.

As motor carrier service developed, both before and after motor
carrier regulation, freight forwarding reached out farther and farther
from the terminals until today assembly and distribution traffic cov-
ers large areas of the country,
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All of the actual physical transportation service, other than purely
local pickup and 1]1-|li\'m‘_\-' service in local cartage areas, was then and
is now performed by underlying carriers with operating authority
under parts I, 11, or III of the act, and as to all of this traflic, the
freicht forwarder was and is today in dirvect competition with the
same underlying carriers who ean and do perform the same consoli-
dation and distribution service on their own lines, with their own
facilities, and within the limits of their own routes and operating
authorities.

If freight forwarders, however, are permitted to acquire any sub-
stantial number of direct carriers, particularly motor carriers, this
open competition is going to be lost—the character of competition
changes.

The forwarder and the controlled motor carrier or carriers no
longer deal with each other at arm’s length. Rather, the rates are
established to favor their combined interest, possibly to the competi-
tive disadvantage of other motor carriers. The traffic volume of
the controlling forwarder may be diverted to the controlled carrier,
and the control of routing of tonnage not only of the forwarder but
of the controlled carrier to and from connecting lines increases the
economic influence of the forwarder far beyond its normal sphere.

Equitable competition between carriers and between agencies, and
maintenance of reasonable rate levels, demand the continued separa-
tion, as it now exists, of freight forwarding and underlying carrier
service.

In 1956 the Interstate Commerce Commission was opposed to re-
moval of the prohibition against forwarders acquiring control of un-
derlying carriers.

In a letter dated April 6, 1956 (a complete copy of which is attached
hereto as it appeared beginning on p. 6 of the printed record of the
1956 hearings on S, 3367) to the Honorable Warren G. Magnuson,
chairman, Committee on Interstate and Foreign Commerce, Com-
missioner J. M. Johnson, the then Acting Chairman of the Interstate
Commerce Commission’s Committee on Legislation, stated among
other things:

The basic considerations which governed Congress in the enactment of section
411(a) have not changed in any material respect. In its relations with the
carriers which it utilizes for underlying transportation services, the freight
forwarder is a shipper, and as such it routes or controls the movement of large
amounts of freight. To permit forwarders to acquire control of carriers subject
to the act would, in our opinion, open the way to opportunities for diserimination
not only with respect to rates and charges, but also in respect of practices which
would be difficult to control.

As I said the whole letter is reproduced as an attachment, Mr,
Chairman.

In considering the propriety of legislation such as here proposed, the
dual character of freight forwarders regulated under part IV of the
act might be kept in mind. As to their relationship with shippers,
they are carriers; there is no doubt of that fact, it is a time-honored
relation recognized by the Commission and the courts, and the statute
so provides.

n their relationship with carriers regulated under parts I, IT, or ITI
of the act, or with other carriers, by air for example, they are shippers;
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the relationship between the forwarder and those other carriers is a
shipper-carrier relationship.

’}‘0 our way of thinking, the Commission’s current concern about
rovisions of part IV relating to acquisition and control being con-
using and in some instances conflicting, does not overcome, as Chair-
man Johnson put it, “the basic considerations which governed Con-
gress in the enactment of section 411 (a).”

We respectfully urge that the present provisions of section 411 (a)

be retained.

Thank you.

The Cramrmax. I assume you desire the letter referred to to be-

come part of your statement and placed in the record ?

Mr. Dorr. Yes, sir; please.

The Craamyan. Very well, it shall be received.

(The letter referred to follows:)

INTERSTATE COMMERCE COMMISSION,
OFFICE OF THE CHAIRMAN,

Washington, D.C., April 6, 1956.
Hon. WARREN G. MAGNUSON,

Chairman, Committee on Interstate and Foreign Commerce,
U.8. Senate, Washington, D.C.

DEAR CHAIRMAN MacnUsoN: Your letter of March 6, 1956, addressed to the
Chairman of the Commission and requesting comments on a bill (8. 3367) intro-
duced by you (by request) to amend section 411 of the Interstate Commerce

Act, as amended, with respect to relationships between freight forwarders and
other common ecarriers, has been referred to our committee on legislation. After
careful consideration by that committee, I am authorized to submit the following
comments in its behalf :

Section 411(a) of the Interstate Commerce Act, which 8. 336% would amend,

now makes it unlawful for a freight forwarder, or any person controlling, eon-
trolled by, or under common control with a freight forwarder, to acquire con-
trol of a carrier subject to part I, II, or IIT of the act. The proposed measure
would remove this prohibition by rewriting section 411(a) so as to permit a
freight forwarder to acquire control of one or more such common earriers,
through stock ownership or otherwise, if approved by this Commission after
reasonable opportunity for interested parties to be heard. Before approving
any such proposed transaction the Commission would be required to find, subject
to such terms and conditions and such modifications as it shall find just and
reasonable, that it would be within the scope of amended paragraph 411(a) (1)
and would be consistent with the public interest. In passing nupon such trans-
actions the Commission would also be required to give consideration to the effect
thereof upon adequate transportation service to the publie, and where appro-
priate, to the interest of earrier employees affected. As a prerequisite to its
approval the Commission may require a fair and equitable arrangement for the
protection of such employees.

While section 411(a) (1) prohibits a freight forwarder, or any person con-
trolling, controlled by, or under common control with a freight forwarder, from
acquiring control of a carrier subject to part I, II, or III of the act, it should
be noted that section 411(g) permits such carriers to eontrol or acquire control
of a freight forwarder or freight forwarders.

When 8.210 (77th Cong.), which, as finally enacted, became part IV of the
act, was under consideration by Congress, the question arose as to whether or
not carriers subject to part I, II, or IIT should be prohibited from having or
acquiring control of freight forwarders, and conversely as to whether freight
forwarders should be prohibited from acquiring control of such ecarriers. In
commenting on this question, former Chairman Joseph B. Eastman stated in a
letter dated March 12, 1941, to Senator Burton K. Wheeler, chairman of the
Senate Committee on Interstate and Foreign Commerce, as follows :

“The conclusion that the public interest requires that the forwarder be an
agency independent of carrier control is reinforced by the finding made in the
freight forwarder investigation, mentioned earlier in this report (229 I1.C.C. 201)
that the control and domination of certain large forwarders by railroad com-




MISCELLANEOUS BILLS 29

panies resulted in violations of the act. The same considerations which pre-
clude carrier control of forwarders also preclude forwarder control of carriers.”

Congress failed to adopt Chairman Eastman’s suggestion that carriers subject
to part 1, 11, or III be prohibited from having or acquiring control of freight
forwarders. This apparently resulted from the practical realization that for-
warders had become necessary adjuncts to carrier operations and that among
the former were wholly owned subsidiaries, affiliated corporations, or forwarders
directly controlled by the carriers. An analysis of the statements and remarks
of the committees and various Members of Congress concerning the provisions
of the bill which ultimately became section 411 of the act (H. Rept. No. 1172 (p.
14), 77th Cong., 1st sess., Aug. 13, 1941 ; 77 Congressional Record 8218 and 8220,
Oct. 23, 1941; and 77 Congressional Record 4067, May 11, 1942), indicates that
Congress was impressed with three considerations in permitting carrier control
of freight forwarders. These considerations, as reiterated by Congressman
Wolverton in reporting the bill approved by the conference committee back to
the House, were as follows:

“First. The two largest forwarding operations in the country were developed
under railroad affiliation, and no complaint of their service appears to have
been made by the shipping public.

“Second. Beeause of the universality of the service which railroads are re-
quired to perform, as among persons, localities, and as to different kinds of
freight, their control of forwarding operations would tend to be more universal
and less diseriminatory than forwarder service conducted by individual opera-
tors having narrower rights and obligations.

“Third. The investments made by rail, motor, and water carriers in transpor-
tation properties, facilities, and eguipment furnish a substantial incentive on
their part to provide and maintain for the public a permanent and stable service,
and as a result their control of forwarding operations should insure to the publie
a greater permanency of service than if forwarding operations were only in the
hands of those who have no real substantial investment in the properties and
facilities which make such forwarding operations possible” (77 Congressional
Record 4067, May 11, 1942),

This reasoning obviously would not apply to forwarder control of carriers.

Several of the larger forwarders continue to be subsidiaries or affiliates of
major railroad systems, and they apparently continue to so operate under the
permissive provisions of section 411(g) without complaint. We are also un-
aware of any general complaint relative to the present provisions of section
411(a) prohibiting forwarders from acquiring control of carriers.

The basic considerations which governed Congress in the enasctment of section
411(a) bhave not changed in any material respect. In its relations with the
carriers which it utilizés for underlying transportation services, the freight for-
warder is a shipper, and as such it routes or controls the movement of large
amounts of freight. To permit forwarders to acquire control of carrriers sub-
ject to the act would, in our opinion, open the way to opportunities for discrimina-
tion not only with respect to rates and charges, but also in respect to practices
which would be difficult to control.

Editorially, it appears that the letter “(a)” in line 1, page 3, of the bill should
be changed to “(1)".

For the reasons hereinabove stated, we believe that enactment of 8. 3367 would
be contrary to the public interest and, therefore, recommend against its adoption.
If, however, the bill should receive favorable consideration by vour committee,
we suggest that in view of the broad language of the bill which would permit
the acquisition of control “through stock ownership or otherwise” consideration
be given to amending the bill so as to incorporate therein the pertinent provisions
of section 5(2) of the Interstate Commerce Act, entitled “Combinations and
Mergers of Carriers.” :

Respectfully submitted.

J. M. Jouxsox,
Acting Chairman, Committee on Legislation.
OWEN CLARKE,

The Cramman. Any questions, Mr, Younger.

Mr. Youncer. Yes, I would like to ask a few questions. !

Mr. Dorr, you make the statement that your members yse“all forms
of transportation, all the modes? A

Mr. Dorr. Yes, sir.
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Mr. Younger, And I take it that you are in favor of maintaining all
the modes.

Mr, Dorr. Yes, sir.

Mr. Younaer. In good shape and condition?

Mr. Dore. Yes, sir.

Mr. Youncer. And you believe they should remain under
regulation ?

Mr. Dorr. T think—yes, the answer to that is generally yes, but we
will be before you next week on another bill which might be a little
bit different.

Mr. Youncer. You want us to relieve them from a little regulation
there?

Mr. Dogrr. That is right.

Mr. Youncer. In other words, whatever happens to fit the ocea-
sion of the day ?

Mr. Dorr. No; I don’t mean that at all. T didn’t want to foreclose
the statement which will be presented next Friday on the two major
transportation bills, 11583 and 11584,

Mr. Younaer. I don’t get the significance of your statement here
that if a freight forwarder acquired an underlying carrier that it
would constitute a monopoly, and that is what your statement infers,
isn’t it ?

Mr. Dorr. I don’t think I go quite that far, Mr. Younger. We are
afraid of the undue influence which might be exercised if a freight
forwarder were to acquire control of any sizable number of small
motor carriers, for example.

Mr. Youncer. Well, the acquisition of one doesn’t relieve them of
being under supervision of the ICC as to monopoly or rates and every-
thing else, does it.?

Mr. Dorr. No, they would still be under the ICC regulation. that
is right, but it seems to us, that if the freight forwarder controls the
carriers, well, they certainly would have a friend at court in nego-
tiating rates or arranging for rates, and so forth.

Mr. Youneer. Well, do you think that would prevent some other
carriers getting into the field and competing with them?

Can you imagine a monopoly from any gathering point on the
part of a freight forwarder?

Mr. Dorr. No, we don’t go so far as to fear a monopoly. DBut we
are afraid of the undue influence which a freight forwarder might be
able to exert.

Mr. Youxcer. If you didn’t have a monopoly how in the world
can he control rates, if he is under competition and also under super-
vision? T can’t see the logic of your reasoning.

Mr. Dorr. Well, maybe I had best refer to the fact that going back
to the original bill on this subject, the freight forwarder bill.

At that time, Commissioner Eastman thought there should be no
control of either, freight forwarder by a carrier or a carrier by a
freight forwarder.

But we were confronted there by the fact that freight forwarding
sort, of got its start, railroads controlling freicht forwarders, so it was
an accomplished fact. You couldn’t rule that out. But Eastman
at that time and the Commission at that time, and we agree with them,
thought that there should be no control of the underlying carriers by
the freight forwarders, and that is our position, Mr. Younger.
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We believe it is right, and are advocating it here today.

Mr. Youneer. That isn’t the present law, is it ?

Under the present law a freight forwarder can acquire an under-
lying earrier.

Mr. Dorr. No,411(a) says they can’t.

Mr. Youneer. I thought the testimony of the TCC said that you
could acquire a carrier if you acquired a carrier first. It is a ques-
tion of whether the egg precedes the chicken or the chicken the oo
was the point that he made.

Mr. Dorr. I understand that. But here is a specific prohibition
which says the freight forwarder may not control an underlying ecar-
rier and that is our concern,

Mr. Younger. You disagree with the ICC ?

Mr. Dorr. Yes, sir. We think that Colonel Johnson was right
and that the IC'C was right back in 1956.

Mr. Youneer. You know we have many changes in transportation
now.

Mr. Dorr. That is right.

Mr. Younaer. And that is why we are holding the hearings. They
want to remove some of these regulations and allow the transpor-
tation people some freedom of operation.

Mr, Dorr. That is right. }

Mr. You~eer. That isall, Mr. Chairman.

The Cuamyan., Mr. Friedel ?

Mr. Frieper. Mr. Dorr, on page 3 of Mr. Murphy’s statement. the
last paragraph I quote him “it must always be recognized that exemp-
tion from the provisions of section 4 would in no way relieve them
from the operations of other ratemaking provisions contained in the
Interstate Commerce Act. The Commission would still have aut hority
under the provisions of sections 1, 2, and 3 of the act.”

Do you differ with that?

Mr. Dorr. No, sir.

Mr. Frieper. Do you agree with this?

Mr. Dorr. I think that is right.

Mr. Friepen. That isall, Mr. Chairman.

The Caamrman. Mr. Jarman ¢

Mr. Jaraan. No questions.

The Cramrmax. Mr. Dorr, you do concur with the present. policy
authorized by law that another mode may acquire a freight forwarder?

Mr. Dogr. I tried to answer that, Mr, Chairman, in response to
Mr. Younger’s question.

If this could be started over I would say “No.” But we were con-
fronted with the fact that railroads already controlled freight, for-
warders when the freight forwarder legislation was passed and that
is treated in Colonel Johnson’s letter, so it was a fait accompli.

We prefer it the other way.

The Cramyax. But T am asking the question, though, it is a
matter of law today, isn’t it ¢

Mr. Dorr. That is right.

The Caamman. And you concur with it ?

Mr. Dorr. Yes, sir.

The Caamryan. And you think it is good policy ?

Mr. Dorr. We don’t think it is good [)ogicy. It is in the law. I
would say if we had it over again we would have opposed it.
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The Cuamryman. Youare not here recommending that it be repealed ?

Mr. Dorr. No, sir. We recognize it is in the law and we are living
with it.

The Cramman. Yes, but you don’t think it is good policy?

Mr. Dorr. No, sir.

The Cramaax. Why don’t you come here and recommend it be re-
pealed then?

Mr. Dorr. Well, Mr. Chairman, I thought we were appearing on
this particular bill and stating our objection to it as we have in the
past. We are not going that far as to recommend repeal of those other
provisions.

The Cramryman, How can you justify a position where there is an
operation that is under the law considered a common carrier opera-
tion, how can you justify a position in saying that that particular mode
should not have equal treatment under the law with other modes?

Mr. Dogg. I would answer that this way : While the freight forward-
ers are termed a common carrier in the statute, and in the relationships
with shippers, they are carriers.

In their relationship with the underlying carriers they are shippers,
not carriers.

The Cuamman. Well, of course, to me that isn’t any argument be-
cause you can take the same principle and apply it to the airlines, with
the railroads, or with motor operation of the railroads or vice versa,
that doesn’t give any explanation in my judgment at all,

To me, I would like to know how we can explain the fact that it is
good business, if it is, for a railroad or a motor carrier to obtain, de-
velop an operation, or purchase a freight forwarding operation and
that is permitted under the law ¢

Mr. Dorr. That is right.

The Caamyan. But at the same time we say a freight forwarder
cannot. What is the difference between the common carrier operation
where the common carrier owns or acquires or owns and operates an-
other common carrier in conjunction with it, and yet that common
carrier could not acquire and operate the other common carrier?

If you understand what I mean.

Mr. Dore. Well, I think I get the point you are making, Mr. Chair-
man. It does point up an inconsistency but I go back to my original
statement we think in terms of the freight forwarder as a shipper.
‘We don’t think that in this instance——

The Cramrman. Of course, that is the reason you arrive at your
position.

Mr. Dorgr. That is right.

The Cramrman. I am trying to develop in these hearings as to
whether or not your position is reasonable in my judgment.

Mr. Dorr. Well, of course, that is for you to decide. We think it is
reasonable, Mr. Chairman.

The Caamman. Yes.

I can’t see a difference between a railroad, as an example, acquiring
and utilizing part of its operation of a freight forwarder so far as
the service to the public is concerned as compared with a freight
forwarder being given the authority in connection with this operation
to acquire a railroad. I don’t think many freight forwarders are
going to be acquiring many railroads.
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Mr. Dorr. I don’t think so, either.

The Cramsan. But I just can’t see the justification of the argu-
ment in that respect.

Mr. Youncer. Mr. Chairman.

The Coatrman. Yes.

Mr. Youncer. It seems to me that you take the position that one
1s sinful, but because it is in the law you want to continue to live
with sin.

Mr. Dorr. I don’t know that I could subseribe to that, Mr. Younger.
It is in the law, and we have been living with it.

Mr. Youxaer. But you want to continue to live in sin ?

Mr. Dorr. I tried to make my point. We are concerned with the
undue influence that may be exercised if a freight forwarder were
to control a group of underlying motor carriers, that is our principal
concern.

The Cramyan. Suppose a group of underlying motor carriers
controlled a freight forwarder?

Mr. Dorg. 1 don’t think it works the same way, Mr, Chairman.

The Cramyan, Why ¢

Mr. Dorr. Well, by the very nature of the operation, the common
carriers themselves publish their rates, they are there, the freight
forwarder would be more an adjunct of supplying traffic for routing
via their groups.

The Cramman. Don’t the freight forwarders file their tariffs?

Mr. Dorr. Yes, sir, but in connection

The Cramaan. Thank you very much.

Mr. Dorr. I would like to make one point that they do, so far
as railroads are concerned, they do so far as truck lines are concerned,
pay established rail and truck rates. They do have contracts with
the motor carriers or may have, I should say, for distances under
450 miles.

The Cramyan. T think Congress wisely provided for it.

Mr. Dorr. Well, it permits it ; that is right.

The Cramyman. Yes. Thank you very much.

We are glad to have your statement, Mr, Dorr.

Mr. Giles Morrow, general counsel of the Freight Forwarders In-
stitute, is our next witness.

Mr. Morrow, you may proceed.

STATEMENT OF GILES MORROW, GENERAL COUNSEL, FREIGHT
FORWARDERS INSTITUTE, WASHINGTON, D.C.

Mr. Morrow. Mr. Chairman, T have a rather brief statement. I
think I can save time by reading it, and——

The Ciamyax. Let your statement be included in the record.

(Mr. Morrow’s statement. follows:)

STATEMENT OF GILES MORROW, (GENERAL Counsir, FREIGHT FoRWARDERS
INSTITUTE

My name is Giles Morrow. I appear today as spokesman for the Freight
Forwarders Institute, of which I am general counsel. The institute is the
national organization representing freight forwarders subject to part IV of the
Interstate Commerce Act. 1Its offices are located at 1012 14th Street NW,, Wash-
ington, D.C.
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The freight forwarding indusiry, as represented by the institute, unanimously
endorses bill H.R, 12201, which comes before your committee under the sponsor-
ship of the Interstale Commerce Commission, We understand that the bill was
drafted by the Commission to carry into effect its legislative recommendation
No, 5, contained in the T5th Annual Report of the Commission to Congress.

We are confident that the Commission’s views and recommendations in this
matter will be given great weight by your committee, The Commission has had
long experience in undertaking to administer the present law with regard to the
relationships between freight forwarders and other carriers. It has statutory
duties and obligations with regard to freight forwarders and other carriers
which, based on its experience, the Commission has concluded it cannot properly
discharge unless the present defective and contradictory law is amended.

The Commission has adequately explained and fully justified the bill, and
I shall add only a few comments. It is a very simple bill. Its principal objec-
tive is clarification, but at the same time it provides for equality of regulation
of all common earriers subject to the act.

The bill does two things. It brings freight forwarders under the terms of
the general law, found in section 5 of the aect, which govern acquisitions and
the common control of two or more carriers of the same or a different class,
And it removes the present conflicting, confusing, and inequitable provisions of
section 411 which now govern the relationships between forwarders and other
carriers.

Section 5 of the act, which the bill would make applicable to forwarders, need
not be explained or justified. It was adopted, in its present form, in 1940. It
already applies to all other carriers subject to the act—rail, motor, water,
express, and sleeping car companies. The meaning of section 5 is well settled,
by administrative and judicial interpretation. Ome of its cardinal requirements
is that in approving any transaction proposed under its terms the Commission
must consider the effect upon adequate transportation service to the publie. If
section 5 represents wise public policy as applied to other earriers, it is only
reasonable and just that the section be applied to acquisitions which involve
freight forwarders.

In sharp contrast to the fair and equitable provisions of section 5, the present
law governing acquisitions where freight forwarders are concerned is conflicting,
self-defeating, and without rational basis. Neither the committee reports nor
the congressional discussions attending passage of the original Freight For-
warder Act, in 1942, afford any clue as to why freight forwarders were singled
out for separate and unequal treatment. Section 411, governing the relation-
ships between forwarders and other carriers, condemns itself when analyzed.

Paragraph (a) of section 411 makes it unlawful for a freight forwarder, or
any person controlling or controlled by a forwarder, to acquire a part I, II, or
IIT carrier. Paragraph (g) of the same section makes it lawful for a part I,
11, or III carrier, or any person controlling such a carrier, to have or acquire
control of a forwarder. The Commission is given no authority in the matter.
Both the grant of authority to other earriers and the withholding of aunthority
from freight forwarders are arbitrary. The results are capricious.

In its justification of the bill the Commission illustrated the absurdity and
inequity of section 411. TLet me add just a few words by way of emphasis.
Suppose an individual with some money to invest decides to go into the trans-
portation business. Looking around, he decides to buy a freight forwarder
operating hetween New York and Chicago, and a motor carrier operating between
Texas and California. If he buys the motor earrier first he can then buy the
freight forwarder and operate both of them. But, if he buys the forwarder
first, he is absolutely barred from buying the motor carrier. The result in
each case would obviously be exactly the same, but the right to buy both
properties would depend on which contract was signed first.

Now let us take the illustration a step further. Suppose that the individual
involved did acquire the motor earrier and the freight forwarder in that order,
which wonld be lawful. He then decides to round out his operation by buving
another motor carrier. Section 411 absolutely prohibits him from doing so. But
while he, as an individual, conld not buy a second motor ecarrier in his own
right, his wholly owned motor carrier, which he first purchased, could buy any
number of additional motor carriers, subject to Commission approval.

We can take the illustration one step further. While it is perfectly lawful
for the individual to maintain 100 percent ownership and control of both the
forwarder and the motor carrier, so long as he acquired the latter first, yet he
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must exercise his control over the motor carrier in some manner other than
as an officer, director, employee, or agent. For paragraph (¢) of section 411
prohibits an officer or a director, employee, or agent of a part I, II, or III carrier
from owning, controlling, or holding stock in a freight forwarder.

Thus, under section 411 the common ownership of a freight forwarder and
a carrier of another type is made to depend upon who is the moving party, or
which carrier is acquired first—the truck line or the forwarder. The law ob-
viously does not condemn the result, for the result is exactly the same in either
event. This is both ridienlous and unfair.

It it is ever in the public interest for a freight forwarder and a carrvier of
another type to be commonly eontrolled, it is the clearest kind of unjust dis-
crimination to grant authority to effectuate such common control only to other
carriers and withhold it from freight forwarders. If the opportunity for ob-
jectionable practices exists, it arises from the fact of common control. and not
the form by which the control was accomplished. At all events, the Commission
has the power and the duty to restrain objectionable practices, no matter how
the common ownership is brought about.

It is unconscionable and contrary to simple justice to permit a motor car-
rier to buy a forwarder and prohibit a forwarder from buying a motor carrier.
I use a motor carrier to make my point because motor carriers have been and
are buying freight forwarders at an increasing pace. Since Commission ap-
proval of such transactions is not now required, it is not possible to determine
at any given time just how many forwarders have been acquired by motor car-
riers. However, from news ecarried in the public press we know that more
than half a dozen forwarders, inclnding some of the largest in the country,
have been bought by motor carriers in the last several years.

I do not argue that bad practices have resulted from these acquisitions of
forwarders by motor earriers, nor contend that they have not served the publie
interest. But I do say, without fear of refutation, that the privilege shonld work
both ways and that in either event the Commission should be anthorized and
required to pass upon the transaction before it is consummated, just as in all
other cases of common ownership.

All that this bill does is to lay down the same rules for freight forwarders
that already apply with respect to common ownership in the case of all other
carriers. No one who favors regulation can logically oppose fair and equal
regulation. 1If anyone should come before your committee and oppose this
bill T imagine you will want to find out whether he opposes the rules of the
game which it establishes, or the anticipated application of the rules. If he
opposes the anticipated application of the rules, then his forum is the Inter-
state Commerce Commission, which wonld have the responsibility of applying
the roles equally to all carriers.

Because the Interstate Commerce Comimission has obviously given a great
deal of thought and study to this matter, and has carefully worked ont the de-
tails of the legislation, we hesitate to suggest any change in the format of the
bill. However, there is one provision of the bill which seems to us unneces-
sary, and while it probably would not materially affect the beneficial results
of the legislation, it would result in needless proceedings before the Commission.

I refer to paragraph (2) of section 4 of the hill, beginning on line 9 of page 4.
That paragraph proposes to amend section 411(e) so as to give the Commis-
sion authority to approve the relationships prohibited by such section. Sec-
tion 411(c¢), as previously pointed out, now prohibits an officer or a director,
employee, or agent of a part I, II, or III earrier from owning or holding stock in
a freight forwarder. The bill would change this provision so as to prohibit
“any person affiliated with any earrier subject to part I, I, or III, within the
meaning of section 5(6) of part I" from being an officer or director or holding
stock in a freight forwarder, except with specific approval of the Commission.

The Commission, in its justification of the bill, was eritical of section 411 (¢).
It pointed out that the section leads to the unusual result that while an indi-
vidual may own both a forwarder and a motor carrier, he must exercise hig con-
trol over the motor carrier in some manner as not to include being an officer,
director, or employee of such carrier. By the changes recommended by the bill
the Commission has recognized the necessity to provide machinery for the
authorization of the prohibited relationships. But it has not explained why the
section is necessary at all. We do not think that it is. The Commission would
have authority to disapprove the application for common control in the first in-
stance if it thought there was an opportunity for undesirable practices inherent
in the arrangement. Why it should be necessary to have a separate proceeding
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to determine whether some individual should be barried from being an officer
of or holding stock in one of the companies is not clear to us.

Accordingly, we recommend that paragraph (2) of section 4 of the bill be elim-
inated, and that paragraph (1) of such section be changed to read :

“({1) by deleting subsections (a), (¢), and (g) thereof;".

It would then be necessary to change paragraph (3) to conform to the above.
We do not think this in anywise alters the purposes of the intent of the bill.

There is one additional respect in which we suggest that the hill be changed,
Section 3(1) of the bill, appearing on page 3 thereof, proposes to delete certain
language from section 410(¢) of the act. Section 410(¢) establishes the stand-
ards for granting permits. The second sentence of that section reads as follows,
the italicized portion indicating matter which the bill would strike out :

“No such permit shall be issued to any common carrier subject to part I, II,
or IIT of this Act; but no application made under this section by a corporation
controlled by, or under common control with, @ common carrier subject (o part
I, I, or IIT of this Act, shall be denied because of the relationship belween such
corporation and such common carrier.”

The Commission, in its statement of justification, said that the italicized
language would become unnecessary as a result of the other amendments. We
are afraid that it would not become nnnecessary. At all events if the language
is to be omitted only because it is considered to be no longer necessary, it can
do no harm to retain it in the law as a matter of caution. By negative inference,
the deletion of this language might, at some future date, be construed as re-
flecting a congressional intent that applications for forwarder permits be denied
simply because the applicant was under common control with a carrier of another
class.

To give one example of the possible effect of the elimination of the italicized
langnage, suppose that forwarder A and forwarder B each file an application to
extend their operating rights. If forwarder A should have aequired a motor
carrier—even a very small one—and forwarder B was not affiliated in any way
with another earrier, the applications might be judged by different standards.
The application of A might be denied simply because of the affiliation with an-
other carrier. We doubt if this is the intent but it might work out that way.

Accordingly, we suggest that subparagraph (1) of section 3 of the bill be
eliminated, and that subparagraphs (2) and (3) be renumbered accordingly,

With the slight changes which I have suggested, we heartily endorse and

recommend the speedy enactment of this corrective, clarifying, and equitable
legislation.

Mr. Morrow. My name is Giles Morrow. T appear today as spokes-
man for the Freight Forwarders Institute, of which I am general

counsel. The institute is the national organization representing
freight forwarders subject to part IV of the Interstate Commerce
Act. Its offices are located at 1012 14th Street NW., Washington, D.C.

The freight forwarding industry, as represented by the institute,
unanimously endorses bill FL.R. 12201, which comes before your com-
mittee under the sponsorship of the Interstate Commerce Commis-
sion. We understand that the bill was drafted by the Commission to
carry into effect its legislative recommendation No. 5, contained in the
75th annual report of the Commission to Congress.

We are confident that the Commission’s views and recommendations
in this matter will be given great weight by your committee, The
Commission has had long experience in undertaking to administer
the present law with regard to the relationships between freight for-
warders and other carriers. Tt has statutory duties and obligations
with regard to freight forwarders and other carriers which, based on
its experience, the (fommission has concluded it eannot properly dis-
charge unless the present defective and contradictory law is amended.

The Commission has adequately explained and fully justified the
bill, and I shall add only a few comments. It isa very simple bill.
Its principal objective is clarification, but at the same time it provides
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fnr eqmlit\' of regulation of all common carriers subject. to the act.

I'he bill does two things. It brings freight forwarders under the
terms of the general law, found in section 5 of the act, which govern
acquisitions and the common control of two or more carriers of the
same or a different class.  And it removes the present conflicting, con-
fusing, and inequitable provisions of section 411 which now govern the
relationships between forwarders and other carriers.

Section b of the act, which the bill would make applicable to for-
warders, need not be explained or justified. It was adopted, in its
present form, in 1940. It already applies to all other carriers subject
to the act—rail, motor, water, express, and sleeping car companies.
The meaning of section 5 is well settled, by administrative and judicial
interpretation. One of its cardinal !l'l}lllll']lll"[l!‘- is that in approving
any transaction proposed under its terms the Commission must con-
sider the effect upon adequate transportation service to the |n11:li(-
If section 5 represents wise public policy as applied to other carriers,
it 18 only reasonable and just Hml the section be applied to acquisitions
which involve freight forwarders.

In sharp contrast to the fair mlI equitable prm'i-ainn% of section 3,
the present law governing acquisitions where freight forwarders are
concerned is (rmﬂulnw, .wlf defeating, and without rational basis.
Neither the committee reports nor the congressional discussions at-
tending passage of the original Freight Forwarder Act, in 1942, afford
any clue as to why freigl it forwarders were singled out for separate
and unequal treatment. Section 411, governing “the relat ionships be-
tween forwarders and n{hv Arriers, condemns itself when an: lyzed.

1 think it may be helpful to an understanding of the rest of this if I

comment on a question that Mr. Younger asked of Chairman Murphy.
There are some forwarders n\\nml by individuals and some by part-
nerships, but the term “person” is used in this law and throughout
the act in a very broad sense.
The term “person” is defined in section 402 this way :

The term “person” includes an individual, firm, partnership, corporation, com-
pany, association, or joint stock association, and includes a trustee, receiver, as-
signee, or personal representative thereof.

So that the term “person” does not necessarily mean an individual
at all places here, but if someone wanted to buy a company that was
individually owned he would simply buy the assets.

He would buy the business but that would not do him any good
unless he got the permit. So he would have to go to the Commission
to have the permit transferred to himself, and then he would have
control of that company.

Paragraph (a) of section 411 makes it unlawful for a freight for-
W chlel’ or any person controlling or controlled by a forwarder, to
acquire a part I, IT, or ITT carrier. Paragraph (g) of Ih(‘ same section
makes it lawful for a part I, II, or III carrier, or any person con-
trolling such a carrier, to Ild\(‘ or acquire control of a forwarder. The
Commission is given no authority in the matter. Both the grant of
authority to other carriers and the withholding of rmrhm‘ll\' from
freight forwarders are arbitrary. The results are capricious.

In its justification of the bill the Commission illustrated the absurd-
ity and inequity of section 411. Let me add just a few words by way
of emphasis. Suppose an individual with some money to invest
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decides to go into the transportation business. Looking around, he
decides to buy a freight forwarder operating between New York and
Chicago, and a motor carrier operating between Texas and Califor-
nia. If he buys the motor carrier first he ean then buy the freight
forwarder and operate both of them. But. if he buys the forwarder
first, he is absolutely barred from buying the motor carrier. The re-
sult in each ease would obviously be exactly the same, but the right to
buy both properties would depend on which contract was signed first.

Now let us take the illustration a step further. Suppose that the
individual involved did acquire the motor carrier and the freight for-
warder in that order, which would be lawful. He then decides to
round out his operation by buying another motor carrier. Section
411 absolutely prohibits him from doing so. But while he, as an in-
dividual, could not buy a second motor carrier in his own right, his
wholly owned motor carrier, which he first purchased, could buy an-
other number of additional motor carriers, subject to Commission
approval.

We can take the illustration one step further. While it is perfectly
lawful for the individual to maintain 100 percent ownership and con-
trol of both the forwarder and the motor carrier, so long as he ac-
quired the latter first, yet he must exercise his control over the motor-
carrier in some manner other than as an officer, director, employee,
or agent. For paragraph (c) of section 411 prohibits an officer or a
director, employee, or agent of a part I, IT, or 11T carrier from own-
ing, controlling, or holding stock in a freight forwarder,

Thus, under section 411 the common ownership of a freight for-
warder and a carrier of another type is made to depend upon who is
the moving party, or which carrier is acquired first—the truckline
or the forwarder. The law obviously does not condemn the result for
the result is exactly the same in either event. This is both ridiculous
and unfair.

If it is ever in the publie interest for a freight forwarder and a car-
rier of another type to be commonly controlled, it is the clearest kind
of unjust discrimination to grant aut hority to effectuate such common
control only to other earriers and withhold it from freight forward-
ers. If the opportunity for objectionable practices exists, as the Com-
mission said, it arises from the fact of common control. and not the
form by which the control was accomplished. At all events, the Com-
mission has the power and the duty to restrain objectionable practices,
no matter how the common ownership is brought about.

It is unconscionable and contrary to simple justice to permit a
motor carrier to buy a forwarder and prohibit a forwarder from buy-
ing a motor carrier. T use the term “motor carrier” to make my point
because motor carriers have been and are buying freight forwarders at
an increasing pace. Since Commission approval of such transactions
is not now required, it is not possible to determine at any given time
iust how many forwarders have been acquired by motor carriers.
However, from news carried in the public press we know that more
than half a dozen forwarders, including some of the largest in the
conntry, have been bought by motor carriers in the last several years.

I do not argue that bad practices have resulted from these acquisi-
tions of forwarders by motor earriers, nor contend that they have not
served the public interest. But I do say, without fear of refutation,
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that the privilege should work both ways and that in either event
the Commission should be authorized and required to pass upon the
transaction before it is consumed, just as in all other cases of common
ownership.

All that this bill does is to lay down the same rules for freight
forwarders that alveady apply with respect to common ownership in
the case of all other carriers. No one who favors regulation can
logically oppose fair and equal regulation. If anyone should come
before your committee and oppose this bill I imagine you will want
to find out whether he opposes the rules of the game which it estab-
lishes, or the anticipated application of the rules. If he opposes the
anticipated application of the rules, then his forum is the Interstate
Commerce Commission, which would have the responsibility of apply-
ing the rules, equally to all earriers.

I have two amendments to snggest.

Because the Interstate Commerce Commission has obviously given
a great deal of thought and study to this matter, and has carefully
work out the details of the legislation, we hesitate to suggest any
change in the format of the bill. However, there is one provision of
the bill which seems to us unnecessary, and while it probably would
not materially affect the beneficial results of the legislation, it would
result in needless proceedings before the Commission.

I refer to paragraph (2) of section 4 of the bill, beginning on line 9
of page 4. That paragraph proposes to amend section 411(¢) so as
to give the Commission authority to approve the relationships pro
hibited by such section. Section 411(c), as previously pointed out,
now prohibits an officer or a director, employee, or agent of a part I,
II, or III carrier from owning or holding stock in a freight for-
warder. The bill would change this provision so as to prohibit “any
person affiliated with any earrier subject to part I, I1, or III, within
the meaning of section 5(6) of part I from being an officer or director
or holding stock in a freight forwarder, except with specific approval
of the Commission.

The Commission, in its justification of the bill, was eritical of sec-
tion 411(e). It pointed out that the section leads to the unusual result
that while an individual may own both a forwarder and a motor car-
rier he must exercise his control over the motor carrier in some manner
as not to include being an officer, director, or employee of such carrier,
By the changes recommended by the bill the Commission has recog-
nized the necessity to provide machinery for the authorization of the
prohibited relationships. But it has not explained why the section is
necessary at all. We do not think that it is. The Commission would
have authority to disapprove the application for common control in
the first instance if it thought there was an opportunity for un-
desirable practices inherent mn the arrangement. Why it should be
necessary to have a separate proceeding to determine whether some
individual should be barred from being an officer of or holding stock
in one of the companies isnot clear to us.

_ And T detail a slight change here which T will not read because
it is technical.

There is one additional respect in which we suggest that the bill
be changed. Section 3(1) of the bill, appearing on page 3 thereof,
proposes to delete certain langnage from section 410(e) of the act,
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Section 410(c¢) establishes the standards for granting permits. The
second sentence of that section reads as follows, the italicized portion
indicating matter which the bill would strike out:

No such permit shall be issued to any common carrier subject to part I, II,
or IIT of this Aet; but no application made under thig section by a corporation
controlled by, or under common control with, a common carrier subject to part
I, 11, or 111 of this Act, shall be denied because of the relationship between such
corporation and such comamon carrier.

The Commission, in its statement of justification, said that the
italicized language would become unnecessary as a result of the other
amendments. We are afraid that it would not become unnecessary.
At all events if the language is to be omitted only because it is con-
sidered to be no longer necessary, it can do no harm to retain it in
the law as a matter of caution. By negative inference, the deletion
of this language might, at some future date, be construed as reflecting
a congressional intent that applications for forwarder permits be
denied simply because the applicant was under common control with
a carrier of another class.

To give one example of the possible effect of the elimination of
the italicized language, suppose that forwarder A and forwarder B
each file an application to extend their operating rights. If forwarder
A should have acquired a motor carrier—even a very small one—and
forwarder B was not afliliated in any way with another carrier, the
applications might be judged by different standards. The application
of A might be denied simply because of the affiliation with another
carrier. We doubt if this is the intent but it might work out that way.

Accordingly, we suggest that subparagraph (1) of section 3 of the

bill be eliminated, and that subparagraphs (2) and (3) be renumbered
::l'f'nl'l”nf_']_\'.

With the slight changes which I have suggested, we heartily endorse
and recommend the speedy enactment of this corrective, clarifying, and

equitable legislation.

I thank you very much, Mr. Chairman. That concludes my state-
ment.

The Cramaran. Mr. Morrow, thank you very much for your state-
ment on this subject.

Are there any questions of Mr. Morrow?

Mr. Younger?

Mr. Youncer, Just one.

The Cuamarax. Mr. Younger.

Mr. Younaer. On these changes, have you discussed them with the
Commission ?

Mr. Morrow. No, sir. T undertook, in connection with the first one
I mentioned, to find out just what the amendment meant, and they
were very helpful in telling me what it meant. I did not ask them
why or how they felt about it. So I donot know.

But with regard to the second one, since they said it was being sug-
gested only because they consider it unnecessary, I take it they could
not oppose leaving it in if we are afraid that it wouldn’t be unneces-
sary.

Mr. Youncer. That isall.

The Cramaan. Are there any other questions of Mr. Morrow ?

Mr. Morrow, thank you very much for your testimony.

Mr. Morrow. Thank you, sir.
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The Cratryan. Off the record.

(Discussion off the record.)

The Crramraan. The committee will take a brief recess.

( Whereupon, the committee took a short recess. )

The Cramaran. Mr. Morrow, will you take the witness chair again,
please, sir?

Mr. Younger has a question he wants to put to you.

Mr. Youncer. Mr. Morrow, I think there may be a few members on
the committee who understand what the functions of the freight for-
warder are, but. I think most of us do not. know.

Could you briefly describe the functions of a freight forwarder and
how they are classified as a carrier?

Mr. Morrow. Mr. Chairman and members of the committee, that
15 a question T have been dealing with for about 23 years now, and I
don’t know whether I have had much success in effect ively describing
a freight forwarder or not.

Legally, a forwarder is described as a common earrier who func-
tions by assembling and consolidating and breaking bulk and dis-
tributing freight, utilizing the services of common carriers subject to
the act, and assuming full responsibility to the shipper from actual
receipt to ultimate destination.

This means that a freight forwarder assembles freight largely
through the use of motor carriers, some within the terminal areas of
cities and some of it from distances up to 200 or 300 miles from a city,
brings it to a consolidating point, and there he makes larger shipments
out of it to be moved in line haul service between consolidation and
distribution points by either motor carriers or railroads. mostly by
railroads, in the longer distances.

At the distribution point the forwarder deconsolidates the ship-
ments, and distributes them to the ultimate consignees, very largely
by motor earriers.

A forwarder is permitted to own motor carriers and operate them
within terminal areas of cities. Outside of terminal areas he is re-
quired to use common carriers. We have the right under section 409
of the act, to make contracts with motor carriers for the assembling
and distribution of freight outside of terminal areas, on a basis which
is comparable in all respects to the divisions which these motor carriers
would make with other line-haul carriers.

We do largely operate on the basis of a contract with the motor car-
rier into the consolidating point, then the consolidated lot is moved
either in pigayback service or rail boxcars or for the shorter distances
in trucks to the distribution point where we distribute the freight
again by motor carrier, either our own motor carrier or a contract car-
rier within the city limits or a common carrier under contract, outside
the city limits.

Has that clarified it at. all for you, sir?

Mr. Youxeer. Yes. And you collect the total charge and then
distribute it to the various carriers that you use: is that true?

Mr. Morrow. Yes. We publish rates for our through service which
are comparable to the less truckload or less carload rates of the other
carriers. Service is our main product.

Out. of that total charge which we collect we pay the underlying
carriers, we pay the contract carriers a contract charge, and we pay
the railroads their published tariff rates for the line-haul movement.
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Mr. Younaer. Thank you.

The Cuamrman. When was part IV—I have forgotten—when was
part IV adopted ?

Mr. Morrow. In May 1942. There continued to be doubt for a long
time whether part IV had really defined freight forwarders as true
common carriers.

In proceedings before the Commission it indicated it was not clear
to the Commission that the forwarder was regulated as a common car-
rier. The words “common carrier” were not in the definition but the
responsibility of a common carrier was imposed by the definition.
In fact. the definition is a classic definition out of the old common law
cases of a common carrier. But to clear up any doubt about the matter
Congress in 1950 amended the definition of a forwarder to specifically
include the term “common carrier’—any person who as a common
carrier does these things.

So there has been no doubt legally or otherwise about the common
carrier status of a forwarder since 1950.

The Cramyax. I was thinking about 1945 or 1946 we had some
amendment, too.

Mr. Morrow. In those years we had a good deal of difficulty. We
had several bills in those years dealing with the relationships between
forwarders and their motor earriers.

At first, you permitted us to have divisions with the motor carriers
on the same basis as anybody else. But that was temporary and it
wasn’t until 1950 that the act was finally amended to give us the
right to make contracts but there were several temporary changes in
the law along about that time.

The Cramaax. If I remember, and for the information of the mem-
bers of the committee who may not otherwise be informed of it, the
motivating thing that brought about the recognition and the inclusion
of freight forwarders was for the purpose of going out and gathering
and consolidating freight as a service to the shippers and in order to
compensate for that service, you obtained rates at carload lots and
saved the higher rates at less than carload lots in order that that addi-
tional service be provided to the public.

Mr. Morrow. l\'t?&:.ﬁir'.

The Cramaran. Isthat not true?

Mr. Morrow. That is the economic function,

The Cramyaxn. I remember that as the motivating basis for the es-
tablishing of the forwarder business.

Mr. Morrow. Yes, sir.

The Cramaan. Any further questions?

Thank you very much.

Mr. Mogrow. I appreciate the opportunity, Mr. Chairman.

The Cramrymaxn. Mr. Fort, James F. Fort.

STATEMENT OF JAMES F. FORT, COUNSEL, PUBLIC AFFAIRS,
AMERICAN TRUCKING ASSOCIATIONS, INC.

Mr. Forr, Mr, Chairman and gentlemen of the committee, my name
is James F. Fort. I am counsel, public affairs, of the American Truck-
ing Associations, Inc., with offices at 1616 P Street NW., Washing-
ton 6, D.C.
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The association, as most of you know, is a national federation rep-
resenting all forms of motor carriers, both private and for-hire, and
having affiliated associations in 49 States and the District of Columbia.

[ think, Mr. Chairman, I would proceed most rapidly by simply
delivering the statement as presented here rather than summarizing it.

The Crnamaan. Whichever you please, Mr. Fort.

Mr. Forr. ATA opposes H.R. 12201.

Our opposition to the pending bill goes solely to the point that under
this legislation for the first time freight forwarders would have the
right to gain control of motor carriers, railroads, or water carriers.

Your hearing today is not by any means a hearing on a simple pro-
cedural change to clear up inconsistencies which presently exist in part
IV of the Interstate Commerce Act relating to freight forwarders. It
is instead a hearing on the old, violently controversial subject of com-
mon ownership of the various modes of transportation.

The motor carrier industry has consistently, since it went under
Federal regulation in 1935, opposed the ownership of one mode of
transportation by another. It continues to oppose it most vigorously.

We do not oppose the attempt of the Interstate Commerce Com-
mission to clear up inconsistent and conflicting provisions which pres-
ently exist in part IV, '

In order to place our opposition in the proper perspective it seems
necessary to delve briefly into the historical background of this sub-
ject.

This committee has held many hearings on the subject of common
ownership over the years. Your most recent hearing was on H.R.
7960 and related bills in the spring of 1960, and it is not my inten-
tion today to belabor this record with a full, comprehensive historical
treatise of congressional action prohibiting ownership of modes of
transportation by other modes.

[ invite the committee’s attention to the 1960 hearings.

Suffice to say that since 1912, when this committee of the House insti-
tuted legislation to limit the operations of water carriers by railroads,
the position of the Congress has been consistent over the years in pro-
hibiting one mode of transportation from invading the field of another.

There is language prohibiting this in the Interstate Commerce Act
as to rail operation of motor carriers and as to water carrier opera-
tion by railroads, and in the Civil Aeronautics Act of 1938 pro-
hibiting air carrier operation by any surface mode.

In 1942 when freight forwarders were for the first time brought
under Federal regulation, freight forwarders were not considered
common carriers. This bill which became part IV of the act contained
a prohibition against control of a carrier by a freight forwarder.
Some of the pending bills (specifically the bill proposed by the ICC)
in addition to the prohibition against a forwarder owning a carrier
contained a provision which would have required carriers to divest
themselves of control of forwarders,

The final legislation contained the provision which presently ap-
pears as section 411(a) which prohibited a forwarder—
or any person controlling, controlled by, or under common control with a freight
forwarder, to acquire control of a carrier subject to part I, 11, or III of this act.

The final version, however, did not adopt the ICC’s proposal that
carriers be prohibited from owning forwarders.
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Instead they adopted 411(g) specifically authorizing this and at
the same time, somewhat inconsistently, adopted 411(c) prohibiting
any director, officer, and so forth, of a common carrier from any
pecuniary interest in a freight forwarder.

Many attempts have been made to modify section 411(e), but the
trucking industry has never favored these attempts. We feel that
motor carriers should not control freight forwarders and that freight
forwarders should not control motor carriers.

Thus at the present time it is illegal for a forwarder to own a car-
rier. However, conversely it is perfectly legal for a carrier to control
a forwarder. It is important to the understanding of this that the
committee know that no ICC approval is today required for a carrier
to obtain control of a forwarder. In other words, no Commission ap-
proval is required under section 5 of the act (which controls all other
merger and acquisition proceedings).

The motor carrier industry has no objection to the ICC’s recom-
mendation that motor carrier acquisition of freight forwarders be
brought under the Commission’s jurisdiction. We do not object to
bringing these acquisitions under section 5 provided, of course, that
existing control of freight forwarders by motor carriers is adequately
protected. This is accomplished by H.R. 12201.

With this brief background, let me turn now to the reasons for our
opposition to the pending bill.

Regardless of what the statute may say, a freight forwarder, in his
relationship to a motor carrier, is a shipper. While he may by law
be a common carrier in some other respects he nevertheless stands as
a shipper when he comes to a motor carrier to move consolidated ship-
ments over the line of the motor carrier from point A to point B.

The Interstate Commerce Act’s philosophy 1s based upon a separa-
tion of shipper and carrier. The carrier must hold himself out to serve
all shippers.

The shipper, on the other hand, has available all common carriers
who may serve his needs. There is no connection between shipper
and carrier, and proper regulation of interstate commerce requires,
and indeed demands, thisseparation.

We see no ultimate good which is to come from allowing, even with
ICC approval, a shipper, in this instance a freight forwarder, to con-
trol a motor carrier. This is true even despite the langunage (sec.
404(c)) which would prohibit a forwarder which controls a carrier
from giving that carrier any undue or unreasonable preference or
advantage.

Our historical opposition in this field has been primarily to rail-
roads gaining control of motor carriers because of our fear that a rail-
road might then use this motor carrier as a “fighting ship” to destroy
other motor carriers to the detriment of the transportation industry
as a whole, among other reasons. This argument is pertinent here, be-
cause there is a definite possibility that a railroad, through a series of
several subsidiaries, may obtain control of a freight forwarder and that
freight forwarder might, under this bill, then obtain control of a
motor carrier. It is the possibility of this back-door common owner-
ship that is primarily responsible for our opposition today.

Again not wishing to unduly prolong this record we do not intend
to go into detail as to what could happen if a railroad through the
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device of several seemingly innocent subsidiaries or controlled cor-
porations were to gain control of an independent motor carrier. We
again invite the committee’s attention to the arguments which per-
suaded the committee to take no action on the 1960 legislation.

The ICC in the 1956 hearings on this same subject opposed repeal
of section 411(a) on the grounds that ownership of carriers by for-
warders was contrary to the public interest. The Commission at that
time suggested that if the committee, despite its opposition, decided to
allow control of carriers by forwarders, that the whole procedure
should be placed under the merger and acquisition requirements of
section 5.

This has been done in the present bill. However, this does not
overcome, in our view, the basic objections which we hope will lead
this committee to reject H.R. 12201, Tt is still our fear that: (1) H.R.
12201 might allow railroads to control motor carriers with all of its
attendant evils; and (2) a breaking down of the bars to common
ownership as proposed in this bill may lead the Congress to a more
serious removal of the present prohibitions in other fields.

It is the old idea that if it is decided to remove these controls which
have been in effect since 1942, it may next year be decided to remove
the controls which have been in effect since 1935 on railroad control
of motor earriers, and [wz'h:lps the year after that, to remove the water
carrier safeguards which have been in effect since 1912. We do not
want to see such a trend started.

Much has been said before this committee in the past few weeks in
other hearings of the need for equality in the regulation of the various
modes of transportation. The president of a major railroad just last
week before this committee, in response to a question as to why the
railroads did not operate unregulated trucks, said in effect, “We are
railroad men and we would rather operate railroads.”

This is the view of the motor carrier industry. We are truckers
and we do not want to operate railroads, airlines, water carriers, or
even freight forwarders.

If it 1s uniformity and equality that the Congress seeks in the
regulation of transportation, then let’s have a prohibition against all
modes owning or controlling any other mode.

We do today, and we have in years past, advocated legislation which
will keep railroads as railroaders, motor carriers as truckers, and air
carriers as airline operators.

We urge the committee to adopt legislation to this effect and we
will be glad at any time to work with the committee in formulating
specific legislative proposals to this effect.

Mr. Chairman, that completes my statement. I would like to
request of the Chair permission to hold the record open with respect
to ILR. 4272, the other pending bill for perhaps 1 week in order that
we may comment upon it if we so desire during that week.

The Cramyax. Very well,

Mr., WirLrams. Mr. Chairman, may I ask Mr. Fort how long he has
been notified of the date schedule for these hearings?

Mr. Forr. I would have to consult the committee clerk as to when
the notice was mailed, sir. I would guess it was approximately a week
ago.

Mr. Wirriams. Notice went out on both bills at the same time.
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Mr. Forr. Itdid, sir.

Mr. WirLiams. I am wondering why the association took a position
on one bill and couldn’t take a position on that other bill in the same
length of time. The reason I asked that question, Mr. Friedel has
brought up a very pertinent point here that the Congress is drawing
fast to a close, and I am wondering why you weren't able to prepare
a statement on the other bill as well as on this one?

Mr. Forr. The basic reason, sir, is that the bill upen which T did
prepare a statement is one of historic American Trucking Association
pelicy.

The bill to relieve express companies from the fourth section is
a new proposal, and we have not adequately had time to prepare
our views on it.

Mr. WiLriams. How long does it take you to prepare your views!?

Now, if you can’t prepare your views in the 2 weeks you have
had, how can you prepare it in the next 1 week ?

Mr. Forr. I would hope by the end of a few more days that we
would have the expression of the views from the various rate bureaus
and other people more concerned with the day-to-day operation of
rate competition.

We \\‘ih make it as quickly as possible, Mr. Williams.

Mr. Witniams. Mr. Chairman, I have no objection to keeping the
record open, of course, but I would not want to defer executive con-
sideration of any of this legislation pending the filing of additional
statements.

The Cramman. I don’t think that in view of the business before
the committee and the schedule that there will be any delay.

I think the request is reasonable.

Mr. WirLiams. T think the request is reasonable.

Mr. Forr. We will be certain to make it as quick as possible, sir.

The Caamrman. Any further questions, Mr. Younger ?

Mr. Youncer. Mr. Fort, do any of your members own freight
forwarders?

Mr. Forr. Quite a number do; yes, sir. They have acquired them
in recent years, and in years past.

Mr. Younaer. And have you considered that to be all right ?

Mr. Forr. Our historie poliey is in opposition to it, sir.

Mr. Younaer. But you don’t kick your members out because they
doit?

Mr. Forr. No,sir; we do not.

Mr. Younaer. You leave them in good standing ?

Mr. Forr. Yes, sir.

Mr. Youneer. You are a good deal like Mr. Dorr, you still want
tolive insin. [Laughter.]

Mzr. Forr. No, sir; the policy is today and has been that we would
favor a change in the law which would prohibit a motor carrier from
purchasing a freight forwarder; the law today allows it and a number
of them have done it.

Mr. Youwnaer. Do you think you could get your organization to
come in with a recommendation that the law be changed to that
effect ?

Mr. Forr. I believe I could, sir.

Mr. Youneer. You might create a separate trucking organization.
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Mzr. Forr. I might add that I would believe that any such recom-
mendation would be couched in terms to protect existing relationships.

Mr. Youncer. With the grandfather clause?

Mr. Forr. With the grandfather clause; yes. sir.

Mr. Youncer. That is all, Mr. Chairman.

The Cramyan, Mr. Friedel ¢

Mr. Frieper. No questions.

The Cuamryan. Mr. Jarman.

Mr. Jarman. No questions.

The Cuammman. Would you base your objections solely on the fear,
Mr. Fort, that another carrier or mode may avail itself of this pro-
cedure and through a loophole acquire other modes such as railroads or
motor carriers that you t'|ef-k‘l'i|:ed, is that your real fear in this?

Mr. Forr. That is our most basic objection to it, most assuredly.

Mr. Wirrtams, Mr. Chairman, I think all you are asking for is a fair
advantage. I think that is a reasonable request. [Laughter.]

The Caamman. Well, you are familiar with section 5(2) (b) which
provides certain restrictions on the purchase of motor carriers by rail-
roads, are you not.?

Mr. Forr. Yes, sir; it presently says that if a railroad or any person
controlled by a railroad seeks to purchase a motor carrier certain speci-
fic criteria shall apply.

Our fear is that a railroad might control a corporation, that corpora-
tion in turn controls another corporation, and this one and this one and
this one and down the line so that you might have a proceeding before
the Commission in which it might be extremely difficult for the Com-
mission to determine that the specific acquiring corporation was
ultimately controlled by a railroad.

The Caamaman. Well, as you have said seetion 5(2) (b) makes it
very clear that it is applicable not only to railroads but to any person
controlled by a r:lilro:ul:l.

How can you interpret, Mr. Fort, the situation as you have described
to be brought about ?

Mr. Forr. As I just said, sir, our fear is that the control might be so
remote that the Commission might not be aware of it.

Corporate structure in these United States can get to be very com-
plex.

The Cnammaxn. I have great confidence and a lot of respect for the
ability and the astuteness of you people here in Washington represent-
ing the trucking industry and those of your associates throughout the
country.

Do you think by any stretch of the imagination that such out-
standing men, always with their eyes open, moving at an instant’s
notice on matters affecting the industry, are not going to immediately
step in and point up that effect ?

Mr. Forr. Obviously, sir, I think the answer to your question is,
that would be a rare occurrence, if it could every happen at all. We
just don’t want to see the possibility that it could ever happen.

The Cuamrman. Then you do admit that if it did happen it would
be a complete bypassing of law ?

Mr. Forr. Yes.

The Cramryan. It looks to me, consistently and logically speaking,
you had better get yourself another reason.
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Mr. Forr. I think our basic idea, sir, as I have expressed it, is that
we would like to see a prohibition, a national prohibition against any
mode operating any other mode. Should that be adopted, that would
set, ::sinllu section 5(2) (b), and it would say that there shall be no rail-
road operation of motor carriers at all.

The Cuamyax. I could imagine what would happen, though, if this
committee were to report a bill right off thatwould follow that course.
Within your own organization

Mr. Forr. Our organization has no qualms, hesitancy, or split what-
soever, sir, on the question of a railroad’s operation of motor carriers,

The Cnamyan. I know that. That has been very consistent all
the way through. But your industry also has certain operations that
you want to maintain even though you don’t want others to have the
same privilege.

Mr. Forr. Speaking with respect to control of freight forwarders,
as I said, if a bill were to be reported out of this committee tomorrow
prohibiting future acquisitions by motor carriers of freight forward-
ers, I believe our industry would support it, ]'Jl‘rlt'itl(’(rth:tf it had
a grandfather clause to take care of existing motor carriers, and there
are quite a number of them.

The Cramryan. Yes, there are.

Mr. Fort. That control freight forwarders.

The Cramman. Probably about all that will—that there will be
are, except on change of ownership, and so forth.

Mr. Witriams. Do T understand you would give preferential treat-
ment. to those who have already acquired freight forwarders and would
not require that they divest themselves of that interest but would
simply prohibit it in the future, is that right?

Mr. Forr. That is correct.

Mr. Wirtiams. If it is a sin in the future why wouldn’t it be a
sin today ?

Mr. Forr. Well, to go back to 1942, the TC(C’s proposal, would have
prohibited motor carriers or any other mode from operating freight
forwarders and vice versa,

Congress in its wisdom in passing the freight forwarder regula-
tory bill, said that carriers may control freight forwarders, but that
freight forwarders may not control carriers.

One of the bills in 1942 contained a provision requiring carriers
under parts 1, 2, and 3, to divest themselves of within, T believe, 18
months, to divest themselves of freight forwarders.

ATA at that time supported the bill which required divestiture.

The Cramyan. You haven’t recommended that to Congress, have
you?

Mr. Wirtrams. T understand you have changed your mind since
then.

Mr. Forr. No, sir.

Mr. Wittiams. You still believe all of them should be required to
divest themselves of their interest in freight forwarders?

Mr. Forr. I would not like to be pinned down on that specific issue.
I do not think that we would go that far as to requiring divestiture
of the existing freight forwarders.

The Cramsan. Do you know of any railroads today that own
freight forwarders?
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Mr. Forr. That question, perhaps, should be directed to Mr. Mor-
row, sir, but I will give you my understanding and impression of
the situation, which is that there is only one sizable freight forwarder
which is controlled today by a railroad. There were formerly quite
a number but there is today only one that is controlled by a railroad.

The Cramyman. Is that in connection with the Southern Railroad?

Mr. Forr. Yes. That is the one to which I have reference.

The Cramyan. I believe it is Republie,

Mr. Forr. T am not sure of the company name, sir.

The Cuamman. That is the only one you know anything about?

Mr, Forr. Yes.

The Caamaran. Well, thank you very much.

We are glad to have your statement here.

If there are no further questions

Mr. Youneer. Mr. Chairman, T would just like to add this comment.

I remember our old football coach used to lecture the referee before
a game. He would always point his long finger at him and he would
say, “All we want is a square deal, but in case of a doubt give it to us.”

I think that is the position that Mr. Fort takes. [Laughter.]

The Caamyan. Thank you, Mr. Fort, very much.

We have several communications for the record.

Here is one on H.R. 4272 from Mr. Austin L. Roberts, general
solicitor of the National Association of Railroads and Utilities Com-
missioners, advising and submitting a resolution supporting the legis-
lation which will be included in the record at this point.

From the National Retail Merchants Association, Mr. John C.
Hazen, vice president, a letter together with a statement in support of
the bill HL.R. 4272. It may be included in the record at this point.

From M. W. Wells of Maguire, Voorhis & Wells, Orlando, Fla., on
H.R. 4272 urging the passage of the bill.

And from Mr. W. W. Hulsey, executive vice president and director
of sales, Oklahoma City, in support of H.R. 4272. That will be in-
cluded in the record.

(The letters referred to follow :)

NATIONAL ASSOCIATION OF RATLROAD AND UTILITIES COMMISSIONERS,

Washington, D.C., July 16, 1962,
Re H.R. 4272, 87th Congress.
Hon. OrEN HARRIS,
Chairman, Committee on Interstate and Forei an Commerce,
House of Representatives, Washington, D.C.

Dear Crameman Hageris: It is indicated in the Congressional Record that the
Committee on Interstate and Foreign Commerce will consider H.R. 4272 on
July 20,

The National Association of Railroad and Utilities Commissioners embraces
within its membership the members of the regulatory commissions and boards
of the several States of the United States. The association in annual convention
in 1960, upon consideration of the subject matter of H.R. 4272 : namely, repeal
of the so-called fourth section of part I of the Interstate Commerce Act as applied
to express companies, adopted a resolution supporting such legislation. A certi-
fied copy of that resolution is enclosed herewith and it is requested that it be
incorporated in the official record of the hearings on H.R. 4272,

Thanking you for your cooperation, I remain,

Sineerely yours,
AvusTIN L. Roserts, Jr,,
General Solicitor.
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RESOLUTION SUPPORTING REPEAL OF THE FOURTH SECTION A8 APPLIED TO
Exprress COMPANIES

Whereas express companies are subject to regulation under part I of the Inter-
state Commerce Aect, and the long and short haul and aggregate of intermediate
clauses of section 4 of part I of the act, hereinafter called the fourth section
are applicable to such companies ; and

Whereas the application of the fourth section to express companies appears to
be a serious hindrance to simplification of the express rate structure ; and

Whereas the competitors of express—namely, parcel post, motor carriers,
freight forwarders, and airfreight—are not subject to the fourth section or
similar restrictions; and

Whereas it appears that express shippers and competitors do not need pro-
tection from the fourth section since express rates are and will remain subject
to section 1, 2, and 3 of the Interstate Commerce Act: Now, therefore, be it

Resolved, That the National Association of Railroad & Utilities Commissioners
supports and urges legislation to amend the fourth section so as to remove express
companies from the application of its provisions; and

Resolved further, That a certified copy of this resolution be transmitted to the
chairmen of the committees to which such legislation may be referred with the
request that such resolution be incorporated in the official record of hearings on
such legislation.

Certified a true and correct copy of resolution adopted by the National Associa-
tion of Railroad & Utilities Commissioners in annual convention on December
1, 1960.

AvsTIN L. RosERTs, Jr.,
General Solicitor, NARUC.

NATIONAL RETAIL MERCHANTS ASSOCIATION,
Washington, D.C., July 17, 1962,
Hon. OreN HARRIS,
Chairman, House Committee on Interstate and Forcign Commerce,
Washington, D.C.

DEAR Mi. CHAmRMAN: In behalf of the National Retail Merchant Assoecia-
tion, I am transmitting herewith a statement in support of the enactment of
H.R. 4272, a bill to amend section 4(1) of the Interstate Commerce Act.

I would appreciate this statement being made a part of the official record of
hearings scheduled for Friday, July 20, 1962.

Sincerely,
Joux C. Hazex,
Vice President, Government,

STATEMENT OF ROBERT H. VANTINE, CHAIRMAN, TRANSPORTATION COMMITTEE OF
NarioNan RETAIL MERCHANTS ASSOCIATION

The National Retail Merchants Association is the trade association for depart-
ment and specialty stores with over 10,000 members in all of the 50 States and
having an aggregate annual sales volume of over $19 billion. Representatives of
our membership are Woodward & Lothrop and The Hecht Co., in Washington.

The fourth section of the Interstate Commerce Act, 49 U.S.C. 4(1), forbids a
higher rate for a shorter than for a longer haul over the same route (the “long-
and short-haul clause”), and also forbids a through rate higher than the aggre-
gate of intermediate rates (the “aggregate of intermediates eclause”). The
Interstate Commerce Commission is authorized to exempt rates from its provi-
sions in special cases, The fourth section applies only to carriers regulated
under part I of the act (principally railroads) and under part 111 (water car-
riers). It does not apply to those regulated under part I1 (motor carriers)
nor to those under part IV (freight forwarders). Because express companies
are subject to regulation under part I the fourth section applies to them.

In the conduct of their businesses, members buy merchandize from thousands
of manufacturers located in over 1,000 cities. Shipments of this merchandise
are made to the store by the vendor through the carrier specified by our mem-
ber. We use all forms of transportation, including railroad, motor common
carrier, freight forwarder, parcel post, REA express, and airfreight. Also,
these same carriers are used to make deliveries from the store to its customers
who reside beyond the area served by the member’s delivery fleet.
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NRMA members, collectively, are probably the largest customers of REA.
We therefore have a deep interest in the outcome of this legislation. The traffic
group of the NRMA in convention assembled on May 16, 1962, at the Sheraton-
Jefferson Hotel, St. Louis, Mo., approved the recommendation of its transporta-
tion committee that H.R. 4272 be supported.

TYPE OF SHIPMENTS INVOLVED

REA is a carrier of small shipments. In 1961 on all their traffic the average
shipment weighed 46.31 pounds, and the average charges were $5.31. On
NRMA shipments, which eonsist primarily of REA’s first-class traffic, the average
weight is 34.79 pounds and the average charges $5.72. It is hard to conceive
why fourth section regulation is necessary on these shipments. We do not think
it was needed originally anymore than it's needed now. We repeat, the fourth
section is not needed by our members who are scattered over the entire land, in
large and small cities alike, and who are the principal customers of REA. It
seems rather foolish to apply this provision to transactions averaging £3.72.
Who could possibly be hurt by the absence of the fourth section on transactions
of this minute size?

On the contrary, we have been injured by the application of the fourth sec-
tion. Because of the nature of the REA rate structure prescribed by the Inter-
state Commerce Commission, the fourth section has the effect of forcing Rail-
way Express Agency to apply rate increases to traffic which the ageney does
not wish to subject to such increases. Here is an example of how it results
in unnecessary rate increases and hurts our members :

In Increased Egppress Charges Within Eastern Territory, docket No. 32035
(mimeographed), decided May 31, 1957, the Interstate Commerce Commission
granted REA authority to increase all express rates approximately 11 percent.
Because of the refusal of the Commission to grant fourth section relief, the
increased rates and charges had to be observed as a minimum on all shipments
moving between the E and points outside the East.

As a result our members located beyond eastern territory had to pay and
are being required to pay increased REA charges despite the fact that no such
increases were required nor contemplated by REA Express.

By way of illustration, and this is typical, a department store at Milwaukee,
Wis,, was paying an REA charge of $5.87 on a 35-pound shipment of wearing
apparel from New York City prior to the effective date of the increases within
eastern territory. This charge became $6.30, an increase of about 8 percent,
merely becanse REA was required to ecomply with section 4 of the act whereas
no such increase would have been necessary if REA rates were not subject to
the fourth section, as is the case with the motor earriers and the freight
forwarders.

THE FOURTH SECTION INCREASES RETAILERS AUDITING EXPENSE

The fourth section has another great disadvantage: it needlessly complicates
tariffs and makes them cumbersome, It is very difficult for our members to
correctly read the tariffs, and, consequently, it adds to the cost of auditing express
bills to determine if the charges were correctly assessed. To be specifie, as a
result of fourth section application, 10C 8300 which was a simple, easily under-
stood 23-page tariff, has been superseded by ICC 8500, a complicated, burden-
some 313-page tariff. (Each tariff covers the same points and names the same
rates and charges.) 8o, to take care of the fourth section this tariff had to be
increased by 200 pages or 1,360 percent.

RETAILERS WILL BE ADEQUATELY PROTECTED THROUGH OTHER CONTROLS

It should be borne in mind that if REA rates are exempted from the fourth
section they will remain subject to all of the various other controls over rate-
making in the Interstate Commerce Act, to insure that the rates remain reason-
able, compensatory, and not destructively competitive under section 1; that
they do not create undue preferences and prejudices among shippers and re-
ceivers under section 2; and that they do not unduly discriminate aAmong persons
and location under section 3.

i North of the Ohlo and Potomac and east of the Misslssippi Rivers,
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COMPETITORS ARE NOT SUBJECT TO FOURTH SECTION

Simple justice demands that the handcuffs be removed from REA and that
they be permitted the flexibility of pricing their service without regard to the
fourth section, the same as their main competitors, i.e,, the motor common
carriers and freight forwarders. In enacting part II (motor carriers) and
part IV (freight forwarders) of the act subsequent to part I, Congress must have
seen fit, and rightfully so, not to make the fourth section applicable to these
modes of transportation that are direct competitors of REA and are very large
haulers of small shipments. To illustrate, for 1961 the average forwarder charge
per shipment was $5.50 and the average weight was 308 pounds * per shipment-
almost identical with the $5.72 average of RIEA. Also of interest is the fact that
47 percent of the total revenue of motor common carriers results from less-
carload shipments, For the fiscal year ending June 30, 1961, 217,400,000 ship-
ments were transported with an average weight of 524 pounds.” These forwarder
and motor carrier statistics show that all three types of transportation are
competitors in the transportation of small shipments.

Since the days of the pony express, REA, and its predecessors, have fulfilled
an important and continuing need in our economie life, particularly with respect
to the retail trade. In the last few decades motor carriers and freight for-
warders have severely challenged REA with respect to small shipment trans-
portation, NRMA finds all three services necessary and important to our
business. We think that all three services should be on an equal competitive
bhasis with respect to the fourth section. Therefore we favor passage of HR.
4272,

Dated July 20, 1962,

MAGUIRE, VoorHIS & WELLS,
Orlando, Fla., July 17, 1962.

Re HLR. 4272,
Hon. OrReEN HARRIS,

Chairman, House Committee on Interstate and Forcign Commerce,
Washington, D.C.

DEAR MR. CrHAmRMAN : T am commerce counsel for Growers & Shippers League
of Florida, Florida Citrus Commission, and Florida Express Fruit Shippers
Association, and have been for about 25 years. I have appeared on a number of
occasions before your committee with respect to proposed legislation affecting
transportation.

The purpose of this letter is to support H.R. 4272 (and Senator Smathers’
companion bill 8. 319) which is intended to exclude REA Express from the long-
and short-haul provisions of section 4 of the Interstate Commerce Act.

The Florida citrus industry annually ships up to 3 million packages of citrus
fruit in interstate commerce vin REA Express. It is therefore to our interest
that every proper and reasonable aid be given to that important mode of trans-
portation so as to assist in its continued operation as an efficient handler of small
package shipments, Anything which will reduce its costs and improve its opera-
tion is, in our opinion, desirable.

Our experience has been that the fourth section has had very little, if any,
effect on express rates—except only to require technical procedure to obtain 1CC
relief from its provisions in a limited number of instances. The elimination of the
expense and delay incident to that technical requirement as to express traflic and
rates is therefore desirable, and will not be a detriment to express fruit shippers.

It is our view that, from a practical standpoint, the fourth seetion does not
now serve any useful purpose as to express traffic. Therefore, I do not know
of any valid reason for any objection to H.R. 4272, and we respectfully urge its
passage.

Respectfully submitted.

M. W. WELLS.

2 Transport Economics, May 1962 (issued by the ICC).
# From 75th annual report of Interstate Commerce Commission.
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Mackransure-Duxcax Co.,
Oklahoma City, Okla, July 16, 1962,
Hon. OreN HARRIS,
Chairman, House Committee on Interstate and Foreign Commerce,
House Office Building, Washington, D.C.

DEAr Sik: It is the desire of Macklanburg-Duncan Co., of Oklahoma City,
Okla., to support H.R. 4272, which amends section 4 of the Interstate Commerce
Act to exclude this section’s application to the rates of express companies.

We believe this bill would promote the simplification and modernization of ex-
bress rate structures which, in turn, would benefit the so-called small shipment
traffic of the country.

The consideration of our views by your committee will be appreciated,

Respectfully,

W. W. Huisey,
Ewxecutive Vice President and Director of Sales.
The Cuamyan. This will conclude the hearings on these two bills.
The record will be held open for 5 days for the submission of any
appropriate statements that are germane and, of course, that will be
acceptable under the usual rules for the record.
(The following communications were received for the record )

[Telegram ]
New Yorx, N.Y., July 25, 1962.
OREN HARRIS,
Chairman, House Interstate and Foreign. Commerce Committee, House Office
Building, Washington, D.C.:

The National Retail Merchants Association, a trade association representing
over 10,000 department and specialty stores in all States, is opposed to enact-
ment of H.R, 12201. In 1958 this association adopted following policy regarding
freight forwarders acquiring control of railroads, motor carriers, and water
carriers subject to Interstate Commerce Act regulation: “A merger, purchase,
or control involving carriers of different modes of transportation should be per-
mitted if it does not unduly restrain competition. This should be confined to
operations where current authority exists withont substantial extension of the
controlling carriers' operating rights. 'This policy, however, does not include
but does oppose ownership or control by freight forwarders of underlying modes
of transportation.” Since that time this policy has been reviewed yearly at
association’s traffic conference and reaffirmed. Last such reaffirmation took
place at Sheraton-Jeflerson Hotel, St. Louis, May 16, 1962. As members of
National Industrial Traffic League we endorse and subseribe to their statement
in opposition to this bill, presented by Lester Dorr at hearing on July 20. May
we ask you incorporate this communication in transeript of hearing,

RoseErT E. VANTINE,
Chairman, NRM A Transportation Commitiee.

AMERICAN RETAIL FEDERATION,
Washington, D.C., July 2}, 1962,
Re H.R. 12201.
Hon. OrReN HARrR1s,
Chairman, Committee on Interstate and Foreign Commerce,
I.S. House of Representatives, Washington, D.C,

Dgar Mg. HArgIs: The Transportation Committee of the American Retail
Federation wishes to present to you and to members of your committee a state-
ment of its views on the above bill. It is hoped that this statement will be of
assistance to the committee in its consideration of the bill and, in view of the
fact that no further hearings will be held, it is requested that the statement
be incorporated into the hearing record.
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The American Retail Federation is a federation of 32 national retail associa-
tions and 42 statewide associations of retailers. Through these member organi-
zations the federation represents more than 800,000 retail establishments of all
kinds and sizes, employing about 5 million persons, and accounting for approxi-
mately 70 percent of the retail sales in the Unifed States.

The transportation committee has adopted policies which include specific
opposition to the ownership or control by freight forwarders of underlying
modes of transportation and, for this reason, opposes theé provisions of H.R.
12201. This objection was previously expressed to your committee on April 14,
1960, in the consideration by the 8Gth Congress of H.R. 78960, T961, 7962, 9279,
9280, and 9281. In fact your committee considered and rejected a similar pro-
posal in HLR. 9771 during the 84th Congress to which reference should be made,

The Interstate Commerce Commission recommended against the adoption of
H.R. 9771 as contrary to the public interest on April 19, 1956 (see printed
hearings on “Transport Policy,” 84th Cong., 2d sess., pt. 1, pp. 292 and 203),
stating: “To permit forwarders to acquire control of carriers subject to the
act would, in our opinion, open the way to opportunities for discrimination not
only with respect to rates and charges, but also in respect of practices which
would be difficult to control.” It is rather difficult to comprehend why the cur-
rent Commission now takes the opposite view and recommends the enactment of
H.R. 12201 as a “clarification” measure with no explanation as to the reasons
for the changed view or the dissolution of opportunities for discriminatory prac-
tices. In 1956 it was the Commission view that section 409 of the Interstate
Commerce Act should be amended in several ways because of defects which
permitted violations of contracts between forwarders and motor carriers with
impunity. (See for example, the ICC 69th annunal report, Nov. 1. 1955, Legisla-
tive Recommendation No. 30, pp. 137, 138.) Adoption of H.R. 12201 would per-
mit forwarder control of a motor carrier throughout which the forwarder counld
contract for services at compensation not controlled by the Commission. The
rates charged the public by both the forwarder and the motor earrier are other-
wise subject to regulation by the Commission but in this case the forwarder,
in his relationship with the motor carrier as a shipper, would be permitted to
enter into a contract with a controlled company on terms not subject to any
regulatory control. No change should be made in section 411 without corre-
sponding changes in section 409 recommended by the Commission for many
years.

The Freight Forwarder Institute believes that the provisions of H.R. 12201
would make the ICC responsible to apply the rules equally to all carriers. This
would not be possible because the resulting rules would be different under sec-
tion 5. The Commission must approve the control of a motor carrier by a
freight forwarder if it is consistent with the publie interest. However. a rail-
road, in order to control a motor carrier, must establish that the proposed trans-
action is consistent with the public interest and will enable the carrier to nse
the motor service to public advantage and will not unduly restrain competition
(sec. 5(2) (b)). Further, a freight forwarder, under H.R. 12201 could control a
water carrier if consistent with the public interest but the efforts of a railroad
for similar control under the present section 5(16) must show in addition the
advantage to the convenience and commerce of the people and that it will not
exclude, prevent, or reduce competition. Thus, in contradietion to according
freight forwarders equal treatment, H.R. 12201 would be giving them greater
latitude in control than other carriers.

Inequity for the freight forwarder under the law is certainly inadequate
justification for the enactment of H.R. 12201. First, there is no inequality of
treatment unless the forwarder is considered in the same light as the basic com-
mon carrier and equal in his relationship to rail, motor, or water carriers. This
concept has consistently been rejected by the shippers, the Commission, and the
courts. Secondly, as pointed out heretofore, there is no uniformity or equality
in the provisions for control of and by the basic common carriers subject to regu-
lation under part I, IT, or IIT of the Interstate Commerce Act, or for that nratter,
as to air carriers. The varions sections dealing with control vary in the required
tests from simply in the public interest, through the different effects on competi-
tion, to absolute prohibitions. Thus, far from placing part IV forwarders on an
equal basis with part I, II, or III carriers, the provisions of H.R. 12201 would
add a further complication to the already complex statutory limitations per-
taining to control of various modes of transportation.
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For example, the Commission witness cited one example of a troublesome
case involving the control of a motor carrier by a joint motor carrier-forwarder
organization (citing MC-F-7096 Calore Ewxpress, Inc.). Upon the adoption of
H.R. 12201 consider the confusion which might result if a forwarder controlled by
a railroad sought to control a motor earrier. The forwarder need show only
consistency with the public interest. However, the railroad must show that the
motor carrier will be used to public advantage and will not unduly restrain com-
petition. Which tests would be required by the Commission ?

If equality of treatment is the desirable objective then, as pointed out by the
American Trucking Association, perhaps consideration should be given to a pro-
hibition of control of one mode of transportation by another whether it be land,
seq, air, or, as the adjunct of all, the freight forwarder. Conversely, equality of
treatment could be accorded by permitting any to control another upon an ap-
proval by the Commission that it is shown to be in the publie interest. Equality
will not result from H.R. 12201,

For the above reasons, the American Retail Federation urges your committee
to reject H.R. 12201. In view of the controversial nautre of the proposal, as
evidenced in hearings on past bills as well as on the instant bill, it should not
be considered alone but only in connection with all other control provisions of
various enactments. To do otherwise would be confusion worse confounded
und, as well, add an opportunity for uncontrollable discrimination.

Thank you for the opportunity of presenting these views to you.

Respectfully,

CHARLES A, WASHER,
Counsel, Transportation Division.
The CramrMAN. With the thanks of the committee, the committee is
adjourned.
( Whereupon, at 12:40 p.m., the hearing was adjourned.)
(Subsequently, the committee received the following:)

AMERICAN TRUCKING ASSOCIATIONS, INC..
Washington, D.C., July 25, 1952.
Hon. OrReEN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DEAR MR, CHAIRMAN : During the hearings last Friday, July 20, on H.R. 4272,
permission was granted to American Trucking Associations, Inc., to file a state-
ment on that legislation, and this letter is in response to that permission.

As you know, the fourth section of the Interstate Commerce Act which,
among other things, prohibits charging of a greater rate for a shorter than for
a longer distance, appears only in part I of the Interstate Commerce Aect and
thus applies only to railroads and express companies regulated under part I of
the act. However, while the fourth section is not applicable to motor carriers
under part II, the principle involved has long been applicable to motor carrier
rates. In other words, no specific section of the law prohibits motor ecarriers
from charging more for a shorter distance than for a longer distance but the
Commission has for many years held that rates which vielate this principle
are prima facie unreasonable under the ratemaking provisions of the Interstate
Commerce Act which prohibit unjust and unreasonable rates. United States v.
New York & New Brunswick Auto Exp. Co., 62 M.C.C. T67: ( ‘"ommoditics, Kansas
to Illinois, Missouri, and Oklahoma, 44 M.C.C, 90: United States v. Davidson
Transfer & Storage Co., Ine., 302 1.C.C. 87.

H.R. 4272, by specifically repealing the application of the fourth section to
express companies, might conceivably be construed as repealing the prineiple
involved insofar as its application to express companies is concerned. Thus
a motor carrier rate filed (after passage of the bill) might be attacked as unrea-
sonable but a similar express rate might not be subject to such attack becanse
of passage of this bill relieving express companies from the fourth section.
To do this would afford express companies a peculiar and advantageous immunity
from basic ratemaking provisions of the act.

The trucking industry has no objection to H.R. 4272 provided it is amended
by the addition of langnage to make certain that the other ratemaking pro-
visions of the act will still apply. Both the Interstate Commerce Commission
and the representative of the REA Express testified last week that this would, in
effect, be the case. However, we think it would be better to specifically write
this into the bill in order to remove any possible doubt,
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To implement this amendment we suggesi amending H.R. 4272 to read as
follows (new amendment italicized) :

“Re it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That section 4(1) of the Interstate
Commerce Act (49 US.C. 4(1)) is amended by inserting before the period
at the end thereof a colon and the following: ‘And provided further, That the
provisions of this paragraph shall not apply to express companies subject
to the provisions of this part: Provided, however, That the exemption herein
accorded express companies shall not be econstrued to relicve such express
companies from the operation of any other provision contained in this Act.”"”

We respectfully request that this letter be made a part of the hearings on
H.R. 4272,

Respectfully submitted.

James F. Forrt,
Counsel, Public Affairs.

REA EXPRESS,
New York, N.Y., July 25, 1962,
Hon. OreN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Mr. CHAmRMAN : I understand that the American Trucking Associations
has filed for the record on H.R. 4272 a lefter recommending an amendment to
the effect that the bill does not relieve express companies from any provision
of the Interstate Commerce Act other than section 4 of part L

Without considering the reasons given for the suggestion, I wish to advise
that we regard the amendment as unnecessary but not objectionable.

I testified both in the prepared statement and in response to Chairman Harris
that the Interstate Commerce Commission would retain its full present authority
under the remaining sections of the law. The Chairman of the Commission took
the same position.

If the committee nevertheless feels that the suggested amendment will fur-
ther insure this interpretation of the bill, I would certainly interpose no objection.

We respectfully request that this letter be made a part of the record on HLR.

Very truly yours,
WirniaMm B. JOHNSON.

O
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