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WAT ER CAR RIER BULK COMMODITY EXEMPTI ON

TO REP EAL INL AND WATERWAYS COR POR ATION ACT

TUESDAY, MARCH 27, 1962

H ouse of R epr ese ntative s,
S ubc ommit tee  on T ran sporta tion and Aero nautics

of t ii e  Com mittee  on I nterstat e and  F oreign  Comm erce,
Washin gto n, D.G.

Tlie subcom mit tee  met , pu rs ua nt  to call , at  10:15 a.m., in room 
1334, New House  Office B ui ld ing,  Hon. Jo hn Bell Will iam s (c ha ir ­
ma n of the sub com mittee ) presi din g.

Mr.  W illiam s. Th e commit tee will  be in ord er,  please .
Pur su an t to not ice of Ma rch  14, 1962, th e Subcom mit tee  on Tra ns ­

po rtat ion an d Ae ronauti cs of the  House  Com mit tee  on  I nte rs ta te  a nd  
Fo re ign Commerce is  m eet ing  th is mo rning to b egin h ea rin gs  on t hree  
bil ls ha ving  to do w ith  water  carr ier s.

The first bill , II.R.  5595, was  in troduced  by the  ch air ma n of  the  ful l 
commit tee,  Ho n. Oren H ar ri s o f A rkansas , a t the  reque st o f t he  In te r­
sta te Commerce Comm ission, to give e ffect to th e Com mission’s legis la­
tiv e recom mendatio n No. 7 as set fo rth in its  74th annual re po rt  to  th e 
Congress.  Th is  bil l wou ld repeal  sect ion 303(b ) of  th e In te rs ta te  
Commerce Act re la ting  to the  wa ter ca rr ie r bu lk com modity  
exemption .

I  sha ll no t read the text  of th is section, bu t I  sha ll sim ply  ins ert  
it  at t hi s poi nt in th e rec ord .

(T he  excerp t o f sec. 303(b ) of  the I nt er stat e Commerce  Act, r efer red 
to above , follows  h er ew ith :)

Nothing in this par t shall apply to the transportation by a water carr ier of commodities in bulk when the cargo space of the vessel in which such commodi­ties are transported is being used for the carrying of not more than three such commodities. This subsection shall apply only in the case of commodities in bulk which are (in accordance with the existing custom of the trade  in the handling and transporta tion of such commodities as of .Tune 1. 1939) loaded and carried without  wrappers or containers and received and delivered by the carrier with­out transportation  mark or count. For the purposes of this subsection two or more vessels while navigated as a unit  shall be considered to be a single vessel. This subsection shall not apply to transportation subject, at the time this par t takes effect, to the provisions of the Intercoasta l Shipping Act, 1933, as amended.
Mr. W illiams . Th e second bill , II.R.  9046, wou ld ame nd section 

303 (b)  to pe rm it the ap pl icati on  of the  bu lk com modity  exemption  
when othe r com modities are  tra ns po rte d concurr ently  in the  same vessel.

The th ird bil l, H. R.  10542, would  repeal  the  In la nd  Wate rw ays 
Co rporati on  Act . And  f or  the  r eco rd,  I sha ll insert  a copy  of  th e act 
at  thi s po int  in con nection  with  my rem arks.

1



2 WATER CARRIER BULK COMMODITY EXEM PTION

(The Inland Waterways Corporation Act of June 3, 1924, as 
amended, is a s fol low s:)

Act of J une 3, 1924, as Amended
Chap. 243.— An  A ct  To  cr ea te  th e In la nd  W at er w ay s Cor po ra tion  fo r th e pu rp os e of 

ca rr yin g ou t th e m an dat e an d pu rp os e of  Co ng ress  a s  ex pr es se d in  se ct io ns  201  and  500  
of th e T ra nsp ort a ti on  Ac t, an d fo r o th er  pu rp os es .

lie it enacted by the Senate and House of Representatives of the  United States 
of America in Congress assembled, Tha t for the purpose of carrying on the 
operations of the Government-owned inland, canal, and coastwise waterways 
system to the point where the system can be transfer red to p rivate  operation to 
the best advantage of the Government, of carrying out the mandates of Con­
gress prescribed in section 201 of the Transportation Act, 1920, as amended, 
and of carrying out the policy enunciated by Congress in the first paragraph of 
section 500 of such Act, there is hereby created a corporation, in the Dist rict of 
Columbia, to be known as the Inland Waterways Corporation (hereinafter re­
ferred to as the “corporation”). The Secretary  of Commerce shall be deemed 
to be the incorporator, and the incorporation shall be held effected upon the 
enactment of this Act. The Secretary of Commerce shall govern and direct  
the corporation in the exercise of the functions vested in it by this Act.

Sec. 2. The capital  stock of the corporation shall be $15,000,000, all of which is 
hereby subscribed for by the United States. Such subscriptions shall be paid by 
the Secretray of the  Treasury, within the appropriations therefor, upon call from 
time to time by the Secretary of Commerce. Upon any such payment a receipt 
therefor shall be issued by the corporation to the United States, and delivered 
to the Secretary of the Treasury, and shall be evidence of the stock ownership 
of the United States. There is hereby authorized to be appropriated the sum of 
$10,000,000, in addition to the $5,000,000 heretofore authorized, for the purpose of 
paying such subscription.

Sec. 3. (a)  Until otherwise directed by Congress, the corporation shall con­
tinue the operation of the transportat ion and terminal facilities now being oper­
ated by or under the direction of the Secretary of Commerce under section 201 
of the Transportat ion Act, 1920, as amended, and shall continue to operate the 
facilities  now being operated or tha t may hereafter be operated by i t under the 
provisions of this Act ; and shall, as soon as there is an improved channel sufficient 
to permit the same, initia te and continue the water  carriage heretofore  author­
ized by law upon the Mississippi River above Saint Louis.

(b) When the improvement of any tributary or connecting waterway  of the 
Mississippi River, not including the Ohio River, shall have been completed or 
advanced to the point where within two years thereafter there will have been 
substantially completed a sufficient and  dependable channel for the safe opera­
tion of suitable barges and towboats thereon ; and when the Chief of Engineers 
of the  United States Army shall certify tha t f act to the Secretary of Commerce, 
the Secretary of Commerce shall thereupon cause a survey of such t ributa ry or 
connecting waterway to be made for the purpose of ascertaining the amount of 
traffic, the  terminal facilities, and the through routes and join t tarif f arrange­
ments with connecting ca rriers, tha t are or will, within such years, probably be 
available on such tr ibutary or connecting waterway. As soon thereafter  as  such 
survey shall have been completed and a sufficient and dependable channel for the 
safe operation of suitable barges and towboats shall have been substan tially 
completed, the Secretary of Commerce may, if he finds from such survey tha t 
water  transportation can, in the public interest, be successfully operated on such 
tributa ry or connecting waterway, extend the service of the Inland  Waterways 
Corporation thereon as soon as the corporation shall have suitable facilities 
available therefor.

(c) It is hereby declared to be the policy of Congress to continue the tran s­
portat ion services of the corporation until (1) there shall have been completed 
in the rivers where the corporation operates, navigable channels, as authorized 
by Congress, adequate for reasonably dependable and regular  transportation, 
service thereon; (2) terminal faciliti es shall have been provided on such rivers  
reasonably adequate for joint rai l and water service: (3) there shall have been 
published and filed under the provisions of the Interst ate  Commerce Act, as 
amended, such joint tariffs with rail carrier s as shall make generally available 
the privileges of jo int rail and water transportation upon terms reasonably fa ir 
to both rail and water  ca rrie rs;  and (4) private persons, companies, or corpora-

1
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WATER CARRIER BULK COMMODITY EXE MPT ION 3
tio ns  engaged, or ar e read y an d willin g to  engage,  in  com mo n-carri er service  on suc h riv ers .

(d ) When the Se cretary of Commerce shall  find th a t navig able ch an ne ls an d ad eq ua te  te rm inals ar e su bs tant ia lly  avai lable as pro vid ed in pa ra gr ap h (c ) of th is sect ion,  and whe n th e In te rs ta te  Com merce Com miss ion shal l re po rt  to  th e Se cretary of Commerc e th at  jo in t tar iff s wi th ra il ca rr ie rs  have  been publi shed  an d filed as  provided in sa id pa ragrap h,  the Se cretary of Commerc e is her eby au thor ize d to lea se  fo r op erat ion un der pr iv at e ma nag ement , or  to sel l to  p riva te  persons, com panies,  or corporati ons, th e tr an sp or ta tion  facil iti es , or  an y un it  the reo f, belonging to th e co rp or at io n: Pro vid ed,  T hat  fo r th e purpo se of  th is  
pa ra gr ap h the fac ili tie s of the corporati on  on the  M issi ssippi Iti ve r and it s tr ib u­ta ri es  shall  be con sidered one un it,  and tho se on th e W ar rio r Ri ve r an d it s tr ib ut ar ie s as one unit : Provide d fu rt he r,  T ha t the faci lit ies of the  co rporati on  sh al l no t be sold or lea sed  (1)  to  any  c ar rier  by  ra il  o r to any  p erson o r com pany di rectl y or ind ire ctl y con necte d with  any ca rr ie r by ra il ; or (2)  to any person , com pany, or  corporati on  who shall  not  give  sa tis factor y assu ranc e an d agree , as  part  of the  cons ide ratio n fo r suc h sa le or  lease, th a t the faci lit ies so sold  or leased  will  be c ontinued  in the com mo n-c arr ier  s erv ice  in a man ne r su bs ta nt ia lly  sim ila r to the servic e rend ered  by the corporati on , toge the r with  ample  secu rity by bond or  oth erwi se  to in su re  th e fa ithf ul  pe rfo rm an ce  of such  ag re em en t; or (3)  un til  the  sam e ha s been  ap praised and  the fa ir  va lue the reof  asce rta ined  an d repo rte d to the Pr es id en t by the In te rs ta te  Com merce Commission, an d the sa le  o r lea se thereo f ha s been appro ved by the Pres ide nt .

(e)  (Re pea led  by sec. 32 0(e)  of the  A ct of Fe br ua ry  4, 1887, as  added by the Act of Sep tem ber  18, 1040 ( 54 S ta t. 050). )
(f ) The operati on  of the tr an sp or ta tio n an d te rm inal  fa ci lit ie s un de r th is  Ac t shal l be su bjec t to th e pro vis ion s of th e In te rs ta te  Com merce Act, as  am end ed, and to the pro vis ion s of th e Shipp ing  Act, 1016, as  amend ed,  in th e sam e man ne r and to the same  ex te nt  as  if suc h fa ci lit ie s were pr ivately owned  an d op er at ed ; an d al l vessels  of th e corporati on  op erate d and emp loye d sole ly as  merch an t vessels  s ha ll be s ub ject  to all  o ther  laws, regu lat ion s, and lia bi lit ie s governi ng  me rcha nt  vesse ls.
Sec. 4. (a ) The Secre tar y of  Commerce shal l appo in t an  Advisory  Bo ard of six  members  (h er eina fter  re fe rred  to as  the  “boa rd” ) fro m ind ivi du als  prom i­ne nt ly  ide nti fied with  com mercia l or  busin ess  in te re st s in te rr itor y ad ja ce nt  to the op erati on s of th e cor porat ion . No mem ber  of th e board  sh al l be an officer, dir ec tor , or  employee of, or  su bs ta nt ia lly  in te reste d in, any ra il ro ad  cori>oration . Two of such me mbers  shall  cont inu e in office fo r te rm s of one year , an d the remaining  four  fo r te rm s of two,  three,  fou r, and five years, respec tive ly, fro m th e da te  of appo int me nt,  the te rm  of  eac h to be desig na ted  by th e Se cretary of Commerce. Ea ch  suc ces sor  shal l be appo int ed  by th e Se cretary of Commerc e fo r a ter m of five ye ar s fro m th e da te  of the  ex pi ra tio n of the  ter m of the  m em­be r whom he succeeds , except th a t an y successor  app oin ted  to fill a vac anc y oc­cu rr in g pr io r to th e ex pi ra tio n of  a te rm  shall  be app oin ted  only  fo r the  unex­

pi red te rm  of the member whom he  succeeds. A vac anc y in the bo ard  shall  no t im pa ir th e pow ers of the remaining  members  to exe cut e the  func tio ns  of the bo ard .
(b ) Th e mem bers shal l receive no sa la ry  fo r th ei r services on th e bo ard  but, un de r regu la tio ns  an d in am ou nts  prescr ibed  by th e Se cretary of Commerce, ma y be pa id  by the cori>oration a reason ab le  pe r d iem c om pen sat ion  for  a tte nd ing me etings of the  bo ard an d fo r tim e spen t on spe cia l ser vic e of th e cor porat ion , an d th ei r trav el ing expense s to  an d fro m such meetin gs, or when ass ign ed to suc h spe cia l serv ice .
(c) In  ad di tio n to th e six  mem bers , the Se cretary of Com merce shal l appo int an  individu al  from civ il life,  or  (n otwith sta nd ing sec tion 1222 of th e Rev ised  S ta tu te s1 or an y othe r prov ision  of  law,  or an y ru le s or  regu la tio ns  issu ed th er eu nd er ) de ta il an  officer fro m th e Mili tar y Es tabl ish men t of th e Un ited State s, as  ch ai rm an  of th e board . Any  officer so de ta ile d sha ll, du rin g his  ter m of office as  chair ma n,  ha ve  th e rank , pay, an d all ow anc es of  a major  gen era l, Un ited St ates  Army, and shal l be exem pt fro m the  op erat ion of an y pro vision o f law , or an y ru les or  regu la tio ns  iss ued the reun de r, wh ich  lim its  th e len gth  of suc h de ta il or compels him  to pe rfor in  du ty  with  troops. Any individu al ap­pointed  fro m civ il lif e sha ll,  du rin g hi s ter m of office as  chai rm an , receive a

1 S ec tio n 1222  of  th e  Re vi se d S ta tu te s  w as  repe aled , an d it s  pr ov is io ns  ar e now se t fo rt h  in  se ct io ns 354 4 an d 854 4 of  ti tl e  10, U nit ed  S ta te s Code.



4 WATER CARRIER BULK COMMODITY EXEM PTION

sala ry uot to exceed $10,000 a yea r to be fixed by the Secretary  of Commerce.* 
The Secre tary of Commerce may delegate to the chai rman any of the  functions 
vested in the Secretary  by this Act.

(d) The board  shall  meet for organiza tion purposes when and  where called 
by the Secre tary of Commerce, and there aft er at  such times and places as the 
Secre tary deems necessary. The board shall  consider ma tters submitted  to it 
by the Secretary  of Commerce, and make recommendations thereon, and from 
time to time advise him and make recommendations, in respe ct of the  manage­
ment and opera tion of exist ing faci lities , or the development and operation  of 
new lines.

Sec. 5. The corporation—
(a ) Shall have succession in it s corporate nam e during  its  existence ;
(b) May sue and be sued in its cori>orate na me;
(c) May adopt a corporate  seal, which shall  be judic ially  noticed, and may 

alt er i t a t pl ea sure ;
(d ) May make  con tra cts ;
(e) May acquire , hold, and dispose o f property  ;
(f)  May appoint,  fix the  compensation of, and remove such officers, employees, 

attorneys, and agents as are necessary for the transact ion of the business of the 
corpo rat ion ; define their duties , and requ ire bonds of them, and fix the penal ties 
thereo f;

(g) May incu r obligations, borrow money for temporary  purposes, and issue 
notes or other evidences of inedbtedness  therefor, but the aggregate amount of 
the indebtedness at  any time shall not  exceed 25 per centum of the  value of the 
asse ts a t such tim e;

(h)  May exerc ise any of the  function s vested in the Secretary  of Commerce by 
sections 201 and 500 of the Transpo rta tion Act, 1920, as amended ;

(i)  May, in the exercise of such funct ions, conduct the business of a common 
carri er  by water,  and maintain , manage, and opera te p rope rties  held for or used 
in the  service of tran sportat ion, or necessary or convenien t to such us e; and

(j ) In addition to the powers sjieeifically granted, shall have such powers as 
may be necessary or incidental to fulfill the  purposes of i ts creation.

Sec. 6. (a ) The Secreta ry of Commerce shall transfer to the corpo ration all 
asse ts t ran sfe rred to, or acquired, constructed,  or operated by, or under the direc ­
tion of, the Secre tary of Commerce, or which revert to the  United States,  under 
section 201 of the T ransportat ion  Act, 1920, as amended, or under the join t reso­
lution entit led “Joint, resolut ion to exempt the New York Sta te Barge Canal 
from the provisions of section 201 of the Tra nsporta tion  Act, 1920, and for othe r 
purposes,” approved F ebruary 27,1921.

(b) The rights , privileges, and powers, and the duties and liabil ities,  of the 
Secreta ry of Commerce, or the  inland and coastwise waterways service, in respect 
of any contract, loan, lease, account, or o ther obligation, u nder  section 201 of such 
Act, or unde r such jo int  resolution, shall become the  rights, privileges and powers, 
and the duties and l iabili ties, respectively, of the  corporation.

(c) All money available  for expenditure or the  making of loans under such 
join t resolution or section 201 of such Act, and all money repa id in pursuance 
of loans made un der subdivision (c) of section 201 of such Act, sha ll be ava ilab le 
for expenditu re or the making of loans by the corporation under thi s Act.

(d) The enforcible claims of or against the Secre tary of Commerce, or the 
inland and coastwise waterways service, in respect of the operation, construc­
tion, or ascquisit ion of any such tran spo rtat ion  facilities, shal l become the claims 
of or  against , and may be enfo rced by or agains t, the corporation.

(e) The Secre tary of Commerce shall  ad jus t and app rais e the value, at  the 
time of tran sfer, of all asse ts transf erred  to the corpo ration under this  Act, and 
such value shall be entered upon the books of the corporation.

(f)  In the determination  of the runn ing of th e sta tut e of limi tations or of any 
presc riptive right,  the  period of time shall be computed in the same manner as 
though this Act had not been passed.

Sec. 7. The Secretary  of Commerce is authorized  to extend the  services  and 
operat ions of  the  Inla nd Waterw ays Corpora tion to the Savannah River, und er 
the same te rms and condit ions as are  prescribed for the extension of such services 
and operations to any tri bu tar y or connecting waterway of the  Mississippi River 
in section 3(b)  of th is Act, as  amended by section 2 of the  Act approved May 29, 
192S (45 Stat. 979).

2 Pro vis ions of subsection (e)  which limited  the  sa lary  of the chairma n to no t more 
th an  .$10,000 per year to be fixed by the Secre tary of Commerce have been supe rseded.
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Mr. Williams. The text of these bills will also be inser ted in the  
record at this point, together with rep orts from agencies and executive 
departments of the Government.

(The bills and reports referred to above follow:)
[H .R . 5595 , 87 th  Cong., 1 st  se ss .]

A B IL L  To  re pe al  se ct ion 30 3(b ) of  th e In te rs ta te  Co mmerce  Ac t, as  am en de d,  re la ti n g  
to  th e w at er- carr ie r bu lk  co mmod ity  ex em pt io n,  an d  fo r o th er pu rp os es

Be it enacted by the Senate and House of  Representatives of the United S tates 
of America in Congress assembled, Tha t subsection (b) of section 303 of the 
Inte rsta te Commerce Act, as amended (40 U.S.C. 903 (b) ), which relates to 
exempt water carr ier transpor tation of bulk commodities, is hereby repealed.

Sec. 2. Subject to section 310 of the Inte rsta te Commerce Act, if any person 
(or its predecessor in interest)  was in bona fide operation on Ja nuary  1, 1961, 
over any route or routes or between any ports in transportation  in inters tate 
or foreign commerce of property  for compensation by wa ter which becomes sub­

ject  to the provisions of p art  I II  of tha t Act by reason of the  repeal of subsection 
(b) of section 303 of tha t Act, as provided in section 1 of this Act, and such 
person has so operated since tha t time (or if engaged in furnish ing seasonal 
service only, was in bona fide operation on J anu ary  1, 1961, during  the season 
ordinarily covered by it s oi>erations and has so operated since th at time), except 
in e ither instance as to in terruptions of service over which said applicant or its 
predecessor in interes t had no control, the Inte rsta te Commerce Commission shall 
without further  proceedings issue a certificate or permit, as the type of opera­
tion many warrant, authorizing such operations as a common or contract c arr ier  
by water i f application is made to the  Commission as provided in p art  I II  of the 
Inte rsta te Commerce Act and within one hundred and twenty days af ter the 
date on which this section takes effect. Pending the determination of such 
application, the continuance of such operation without a certificate or permit  
shall be lawful. Any car rier  which on the date  this  section takes effect is 
engaged in an operation of the  charac ter specified in the foregoing provisions of 
this  paragraph, but was not engaged in such operation on Janua ry 1. 1961, may 
under such regulations as the Inters tate  Commerce Commission shall prescribe, 
if application for a certificate or permit is made to the Commission within one 
hundred and twenty days afte r the date on which this section takes effect, con­
tinue such operation without a certificate or permit pending the determination 
of such application in accordance with the provisions of par t II I of the Int er­
state Commerce Act.

Sec . 3. Section 418 of the Inte rsta te Commerce Act (49 U.S.C. 1018) is 
amended to read as fo llows :

“carr iers  th e  services of w h ic h  fr eig ht  forwarders may ut il iz e

“Sec. 418. It  shall be unlawful, except in the performance within terminal 
areas  of transfer, collection, or delivery services, for freight forwarders to em­
ploy or utilize the instrumentalitie s or services of any carr iers  other than  com­
mon carriers by railroad , motor vehicle, or water, subject to this  Act; express 
companies subject to this Act; air  carr iers  subject to the Federal  Aviation Act 
of 1958; common carr iers  by motor vehicle engaged in transportation  exempted 
under the provisions of section 203(b) (7a) of this Act; common carr iers  by 
motor vehicle exempted under the provisions of section 204(a) (4a) of th is Act; 
the Alaska Railroad; common carr iers  by water operating  between Alaskan 
ports, and between those ports and other ports in the United States ; or com­
mon carr iers  by water  operating between Hawaiian i>orts, and between those 
ports and other ports in the United States .”

[H .R . 904 6, 87 th  Cong., 1st  se ss .]

A B IL L To  per m it  th e ap pli ca ti on  of  th e  bu lk  co mmod ity  ex em pt io n whe n o th er  com ­
m od iti es  a re  co ncu rr en tly  tr an sp o rt ed  in  th e same ve ssel

Be it enacted by the Senate and House of Representat ives of the United 
States of America in Congress assembled, That section 303(b) of the Interst ate  
Commerce Act (49 U.S.C. 903(b)) is amended by inserting after the second



6 WATER CARRIER BULK COMMODITY EXEM PTION

sentence the following: “The transp ortation, subject to the  provis ions of this  
par t, of commodities not in bulk, or commodities in bulk at  rat es lawfully filed, 
or both, shal l not prevent the appl ication of the provisions of thi s subsection 
to the concurrent transportatio n in the  same vessel of commodities in bulk mov­
ing under the exemption provided  in this  subsection.”

Sec. 2. The amendment made by this  Act shall be effective only during the 
six months period beginning on th e date of enactment of this Act, a nd only with respect  to tran spo rta tion on the Mississippi River system, and  including the  
Ohio, Tennessee, and Missouri Rivers , Gulf Intrac oas tal  Waterwa y, and all of the ir connecting, in terconnecting, a nd  tribu tary inland waterways.

[II.R. 10542, 87th Cong., 2d sess.]
A BILL To repeal the Inland Waterways Corpora tion Act

Be it enacted by the Senate and House of Representat ives of the United 
Sta tes  of America in Congress assembled, That the Inland Waterw ays Corpora­
tion Act (49 U.S.C. 151-157) is hereby repealed.

T he  Secretary of Comm erce , 
Washington, D.C., March 27,1962.

Hon. Oren H arris,
Chairman, Commit tee on I nte rstate  and Foreign Commerce,
House o f Representa tives , Washington, D.C.

Dear Mr. Chairman : This le tte r is in reply to your  requ est for  the views 
of the  Depa rtment of Commerce with  respect to II.R. 10542, a bill to repeal the  
Inland Waterways  C orporation Act.

The Inla nd Waterways  Corporation, a Federal  corporation in the Depar t­
ment of Commerce, purs uan t to the  s tatuto ry language which would l>e repealed 
by II.R. 10542, opera ted unti l 1953 the Federal Barge Lines, a comprehensive 
barge common carrier service on the Mississippi and Missouri Rivers, around 
the gulf, and up the Wa rrio r River in Alabama since this responsibil ity was assigned to the Secreta ry of Commerce by Reorganizat ion Plan  No. II  of 1939. 
This  service, in accordance with the  direct ion of the sta tute, was developmental 
in natu re, and was inaugu rated in an unincorporated  form by the  Department 
of War during World War I in an effort  to augment other tran spo rta tion fac ili­ties of the  Nation in  the  prosecution of the war.

Sections 151 through 153 of titl e 49 of the U.S. Code, with thei r emphasis 
on common car rie r service and  the estab lishm ent of terminal facilit ies, make 
clea r the developmental aspects of this  operation. Section 153 autho rized  the 
Secretary  of Commerce, upon the finding that  described  stages in the develop­
ment of river  transp ortation were  achieved, to dispose of the faci lities  by lease 
or sale to priv ate persons. These conditions having been accomplished, the 
fac iliti es were disposed of in accordance with the sta tut e on the  24th day of Jul y 1953.

Your attention is invited to the  provisions of section 153(d) conta ining the 
specific requirem ent that  the purchaser of the faci lities was to give satis fac tory  
assu ranc e and agree, as pa rt of the consideration for such sale or lease, that  
the  faci lities  so sold or leased would be con tinued in the common ca rri er  service 
in a manner substan tial ly sim ilar to the service rendered by the Corpora tion, 
together with ample secu rity by bond or otherw ise to insure fai thful perfo rm­
ance of  such an agreement. To car ry out this provision, the con trac t of sale 
provided  standard s of perfo rmance with onerous penaltie s in the event  of 
nonperformance. These standard s, based on the operations by the Government, 
included a requirement of a sta ted  number of trips over the various dis tric ts 
served by the Corporation and of continued less-than-bargeload car riage in a 
specified amount for the benefit of small shippers. The re was general agree­
ment that  providing a bond as an assurance was not feasible because of the 
unique and unpredictable na ture  of the undertaking.  The onerous i»enalties 
were made a pa rt of the  c ont rac t of sale to provide assu rances of performance. 
This  technique was deemed acceptable in light  of  the alt ern ative “by bond or otherwise” provided by the s tatute .
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It  has  been the  posit ion of the  purch ase r in recent  yea rs th at  the requ ired  
condit ions of t his  c ont rac t of sale no longer reflec t changed conditions prevalent  
along the  inla nd waterw ays  served by the  corporat ion. Wi th respec t to the 
two major requ irements  described above, it  is contended th at  the  increased  
size of tows made possible by the  immensely lar ge r propulsion vessels developed 
by the purchaser makes the  tri p require ments  out  of date . Wi th respect to the 
less-than-bargeload carr iage , a service  which was costly  and  not self-supporting, 
the  purchaser undertook  immediately to inc rease th is aspect of the  business 
with the hope of bringing up th e volume to the  p oint w here it would be profitable  
or a t leas t self-supporting. Solic itors  were hired to bring in thi s business. This  
operation  was not successful, not, we a re convinced, because of a lack of e ffort or 
expense on the pa rt  of the purch ase r but  ra th er  because the  busine ss was simply 
not  there . The less- than-barge load carriage business  has dropped off. The 
purchaser has, wisely, persuaded most of such shippers who stil l use the  service 
to increase the ir use of the  lines  to the  point of shipping  in barge load lots, 
which is beneficial to the  sh ipper and  the ca rrier.

Concern on the pa rt of t he  p urchaser, based  on these  alleged changing circu m­
stan ces  and the ir responsibility to continue serv ices which these  changes have  
outmoded, have caused the  pur cha sers to cons ider  carefully the ir liab iliti es 
und er the  contrac t. Th at contract  foresigh tedly provided that  changes in ci r­
cumstances, on which the  require d performances set  out  in the  con tract are  
based, will provide an excuse from such perfo rmance, but  it is perfectly clear 
th at  the  burden of justify ing  such nonperformance to the  satisfac tion  of the  
Sec reta ry of Commerce rests  on the  purchaser. Because of this  burden, the pu r­
chaser has asked  the  Secreta ry to consider amending the con tract to reflect the  
changed circumstances in the  are as served.

In  view of the  precise direction of the  Congress in the  statute considered  
above, the  autho rity to amend  the con trac t in this respe ct is ques tionable at  
best. The  purchaser is directed  to provide services sim ilar  to those provided 
by Government opera tion, and the  Government operation  prior to the  sale  can  
be the  only basis for  such standard s of performance.

The  con tract provides tha t, if the Congress should thro ugh  legislation gran t 
rel ief  with  respect to the present requ irement of law th at  the  purcha ser  sha ll 
cont inue its  common carri er  service  in a manner sub stantially sim ilar to the 
service rendered  while under Government ownership, the  con trac t sha ll be 
deemed as modified to reflect such change. It  is app are ntly the  int ent ion  of 
the purcha ser  to effect th e modification of the con tract in this  manner.

We concur in the  app ropriateness of seeking  such a determ ina tion by the  
Congress. So long as the view7 of the  Congress is th at  which is expressed in 
the  presen t sta tutes,  the  requ irem ents  of the con tract reflec ting this view must 
in our opinion remain  unchanged.

If  it is the  view7 of Congress that,  because of changes in circums tanc es in the  
area served since the  orig inal enac tmen t in 1924 of the  law contain ing the  condi­
tions  of requ ired performance, the  need for the  services as  set for th in the  
sta tu tes no longer preva ils, we believe that  the  Congress should modify the  
exis ting  law. The extent  of the modification might  properly  depend on the  ex­
tent  of the  changed circumstances found  by the Congress. In the  unlik ely 
event  t ha t the  p urchaser defaul ts und er the present con tract of sale, the  respon­
sibi lity  remains  under exis ting law for the  Secreta ry of Commerce to step  into  
the  breach and continue the  service as direc ted by the Congress. This possib ility 
should also  be taken into  account by the Congress in its  de term ination  of th e need 
for  con tinu atio n of  this  service.

We und ers tand that  representa tives of the purchaser of th e Inland  Waterw ays  
Corp, fac ilit ies  will be at  this hear ing. Because of the ir day-to-day ojierations 
and  con tact with other car rie rs,  we believe that  they will be in a much bette r 
posit ion tha n ourselves to advise  this  comm ittee precisely concerning the  changes 
in circu mstances  in this ind ust ry since the program was orig inal ly und ertake n 
in the  World W ar I era  and  even since  1953, when the  f acilit ies  w ere purchased 
from the Secretary of Commerce.

In the  event of enactme nt of a bill for the purpose of H.R. 10542, the present 
con trac t of sale  would auto matica lly be modified to a contr act of sale withou t 
the  present requ irements  of service  measured by those  provided by the  Govern­
men t prior to the  sale. It  would then be directed  only to secu rity  for  the  pay­
men t of the  balance of the  purchase price, which at  present is $5 million re­
main ing from the original sale  price of $9 million.
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In the  event a bill for  the  purpose of H.R. 10542 is enacted , it  app ears ap­
propriate  tha t i t should include clea rly a savings clause p rovision to assure  that  
the  obligation for the payment of the balan ce of the purchase  price  entered into 
with  the  Secretary  of Commerce as governor of the Inla nd Waterw ays  Corp, 
continues  as an obligation  there aft er running to the Secreta ry of Commerce or 
his assigns. There also remains an obligat ion of the  corporat ion ari sing out 
of a sinking  of a vessel. This item should also be provided for in the savings 
clause.

Subject, therefore, to our concern with  respect to the addition  of a savings 
clause in the event  of enactment, the  Dep artm ent  of Commerce would, in the 
event the Congress determines th at  a chang e in circumstances has  taken place 
sufficient to war rant  a decision th at  the need for the  barge service by the Fed­
eral  Government no longer exist s, interpose  no objection to enactme nt of such 
a proposal.

The provisions to be repealed by H.R. 10542 would do away with the  co rpora­
tion which would car ry out the more general  direc tions  of section 141 of tit le 
49 of the  United  States Code. Considerat ion should also lie given to the  con­
tin ua l uti lity  of t his  la tte r provis ion in ligh t of any  decision here reached by th is 
committee  on th e significance of changes  in the are a served.

Members of our staff  are  ava lable  to ass ist  you in dra fting  a savings clause 
appropriate to the  needs of the  occasion in the event llie committee decides 
to report out a bill for the  pu rpose of II.R. 10542.

The Bureau of the Budge t advises th at  the re would be no object ion to the 
transmission of this report from the standp oin t of the adminis tra tion’s program.

Sincerely yours,
C. D. Martin, Jr ., 

Acting Se cretary of Commerce.

Department of th e Army, 
Washington , D.C., March 22,1962.

Hon. Oren Harris,
Chairman. Committee on In tersta te and Foreign Commerce,
House o f Representatives.

Dear Mr. Chairman : Reference is made to your reques t to the  Secretary  
of Defense for  the views of the  Dep artm ent  of Defense  on H.R. 10542, 87th 
Congress, a bill to repeal  the  Inla nd Waterw ays Corporation Act. The Dep art­
ment of the  Army has been assigned responsibility for  expressing the  views of 
the  D epartment  of Defense on this bill.

The Inla nd Waterwa ys Corporation was created by th e a ct of June  3, 1924 (43 
Stat . 300; 49 U.S.C. 151-157). This  bill would repeal that  act.

In 1939, the  Inlan d Waterw ays Corporat ion was transfer red  from the  (the n) 
War Department to the Department of Commerce. The Government Corpo ration 
was sold to a priv ate corporation in 1953. The Commerce Dep artm ent  presently  
exerc ises supervision over the performance by th e private pur cha ser  of the  fa ­
cili ties  in order to as sure sat isfactory  service.

The Department of the  Army defers  to the Departm ent of Commerce, as the  
Depar tment  having the primary intere st in thi s matter , for an expression of 
views as to the  mer its of this  proposed legislat ion.

The Bureau  of the Budget advises tha t, from the  stan dpo int of the  adm inis ­
trat io n’s program, there is no object ion to the presenta tion  of thi s report for the 
cons ideration  of the committee.

Sincerely yours,
W. F. Schaub , Actin g Se cre tary o f the Army .

Executive Offic e of th e P resident,
Bureau of th e Budget,

Washington, D.C., March SO, 1962.
Hon. Oren H arris,
Chairman, Comittee  on Inte rstate  and Foreign Commerce,
House of Representatives, Wash ington, D.C.

Dear Mr. Chairman  : This is in response to your  reques t for  the  views of the
Bureau  of the Budget on H.R. 10542, a bill to repea l the  Inl and  Waterw ays  
Corporation Act.
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H.R. 10542 would totally repeal sections 151 to 157 of title  49 of the United 
States Code, while making no provision for orderly execution of the residual 
functions under the contract of sale to the Federal Barge Lines, Inc. Therefore, 
the Bureau of the Budget would oppose enactment of the bill in its present form.

The original contract of sale was signed in 1953. It is, therefore, reasonable 
to assume tha t mater ial changes may have taken place in the operating proce­
dures of the purchaser. The Bureau of the Budget is not opposed to the intent 
of the legislation to remove the requirements of the 1953 contract for specific 
numbers of trips to particu lar ports if it  can be demonstrated tha t new operating 
procedures render these provisions unnecessary. It  is understood tha t Federal 
Barge Lines Corp, will have the opportunity to present to the committee its 
position regarding the futu re stat us of its operation. With this testimony, the 
committee should be able to judge the best means for granting the highest degree 
of operating freedom to the purchaser, while sti ll providing adequate safeguards 
for the public interest .

If a repeal of the corporation’s basic authority  is determined to be the best 
course of action, the Department of Commerce has suggested a number of pro­
visions tha t should be placed in the bill to provide an orderly means for disposal 
of the remaining functions of the Inland  Waterways Corporation. Such pro­
visions would tran sfer to the Secretary of Commerce such of the author ities 
now vested by law in the Inland Waterways Corporation as are considered 
necessary for the effective execution of the terms of the contract and the pro­
tection of the Government’s interests , such a s : the right to sue and be sued, a 
provision to place the purchaser under the Inte rsta te Commerce Act, and certain 
items which will allow orderly completion of certain  administration  functions. 
Upon the inclusion in the bill of provisions for protection of the Government’s 
interest, the Bureau of the Budget would in terpose no fu rthe r objection to enact­
ment of this legislation.

Sincerely yours,
P h il lip  S. H ug he s,

Assistant Director for Legislative Reference.

I nters tate Commer ce Com m is si on ,
Washington, D.C., March 28, 1961.

Hon. Oren Harris,
Chairman, Committee on Interstate  and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Chairman Harris : Yesterday I received your lette r dated March 20, 
1961, enclosing copies of a bill, H.R. 5595, introduced by you to repeal section 
303(b) of the Inters tate  Commerce Act as amended re lating to the water-carrier  
bulk commodity exemption and for other purposes, and requesting a report and 
comments thereon.

This proposed measure would give effect to Legislative Recommendation No. 7 
in the Commission’s 74tli annua l report. Copies of the draft bill, together 
with a statement of justification therefor, were transm itted to you with my 
lette r of February 24, 1961, requesting introduction. Additional copies of that 
transmitta l are enclosed for convenience of reference.

Your assistance in introducing th is proposed measure is very much appreciated. 
Sincerely,

Everett Hutchinson,
Chairman.

R ecommend ation No. 7

This proposed bill would give effect to Legislative Recommendation No. 7 of 
the Interst ate  Commerce Commission as set forth  on page 187 of its 74th annual 
repor t to Congress as follows :

“We recommend tha t section 303(b) relating to the water-carrier bulk com­
modity exemption be repealed, but with provisions preserving the rights of 
those carrier s presently engaged in such operations under the  exemption.”

justification

The a ttached dra ft bill would enable the Inte rsta te Commerce Commission to 
regulate domestic water transpor tatio n more effectively in the public interest by 
repealing the so-called bulk commodity exemption in section 303(b) of the Inter-
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sta te  Commerce Act. It  would also provide “gra ndfather” rights  for  those car­
rie rs  prese ntly  engaged in ope ratio ns un der  the  exemption.

Improved navigation fac ilit ies  on the  Nation’s rivers  have  made  them impor­
tant  wa ter  highways  for low cost transp ortation  of goods in commerce when 
speed in tran si t is not a controlling factor.  New and improved  methods of pro­
viding services are being introduced continuously,  with  a growing trend toward 
the  uti liza tion  of vessels having h ighe r cargo capacities and greater  power. The 
size of barge- tows on inland waterw ays  has  also increased steadily . For ex­
ample, on the  Columbia River , where tows formerly consisted of 1 or 2 barges, 
tows comprised of 6 to 12 barges are  not now uncommon. Barges are  not only 
being built larger, but are also being designed  and constructed  to accommodate 
commodi ties requiring specialized handl ing, such as those  requir ing  unusually  
high or low t emperatures or specially lined tanks.

It  is probably not generally  realized, but, despite the  sub stantial operations 
involved, domestic water  transp ort ation  is for the most pa rt exempt from eco­
nomic regulation by the  In te rs ta te  Commerce Commission. It  has been estim ated  
that  only about 10 percent  of the tonnage shipped by w ate r in the  domestic tra de  
is subject to regula tion. Pri va te ca rri ers are not subject to regu lation by the 
Commission and should not become so unless shippers  are to be deprived of the  
opportu nity  to transp ort  for themselves . However, the  many  exemptions in the 
act leave the  greate r pa rt  of all  domes tic wa ter  transp ort ation  free from regu­
lation. The most imp ortant  of the se is th e bulk commodity exemption in section 
303 (b),  under which the transp ort ation  of commodities in bulk by wa ter  carr ier s 
is exempt when the carg o space of the  vessel in which such commodi ties are 
transp orted is being used for  the  ca rry ing  of not  m ore than  three  such commod­
ities . This  exemption does not  apply when nonexempt commodities are tran s­
por ted in the same vessel or tow a s bulk commodities.

Bulk  commodities  transp orted in the  domestic tra de  und er thi s exemption 
cons ist mainly of gra in and gra in products, coal and coke, ore, sand, gravel, 
and stone, phosphate  rock, salt , and  sulfur. Such traffic also comprises  a sub­
stan tia l port ion of the  tonnage handled  by the regu lated barge car rie rs.  How­
ever, because these car rie rs seldom find it economically feas ible to segregate 
tows, bulk and nonbulk commodities are  moved together. Consequently, the 
bulk-exemption is not applicable and the  regulate d carri er  must, among other 
thing s, a dhere to its  publ ished t ari ff rates.

The unregula ted car rie rs need only examine the  published tarif fs of the 
regula ted  ca rrie rs in order  to dete rmine how low they  must place the ir quotations 
to the  shipper in order to obtain the traffic. The regu lated  car rier s, on the 
oth er hand, have no ready means of ascerta ining the  ra tes  charged  by the exempt 
car rie rs,  since those car rie rs need not  publish  the ir rate s. This, of course, 
places the regu lated  carri ers a t a dis tinct competi tive disadvantage.  A na tura l 
res ult  of these conditions is instabi lity  of rates .

Fu rth er,  it should  be pointed out th at  rai l and water rates,  partic ula rly  in 
the case of inland wate rways, are not  separate  bu t ar e interm ingled in very com­
plex, competi tive relat ionships . This means th at  shippers and  car rie rs lack a 
firm basis for resolving the differences which develop among them when one 
group  of c arr ier s is able to change its  rat es at  will and vary them from shipper 
to shipper.

The public int ere st in stable,  reasonable, and  properly related rat es  cannot 
find expression in the  complete absence of contro l of a large pa rt of the  bulk­
car rying trade. Enactme nt of the  proposed legisla tion would provide  a means  
of correc ting these undesirable  conditions, and would also constitute an impor­
ta nt  s tep toward achieving broad equality of t rea tment  of ca rri ers of the various 
modes.

The proposed amendment to section 418 of the act would merely make that  
section conform to th e other  par ts of the act by removing therefrom the reference 
to common ca rriers  by w ate r engaged in transp ortation exempted und er section 
303(b) of the act.

I nterstate Commerce Commission,
Washington, D.C., March 20, 1962.

Hon. Oren Harris
Chairman, Committee on Interstate and Foreign Commerce,
House o f Representatives, Washington, D.C.

Dear Chairman Harris: Your let ter  of September 15, 1901, a ddressed to the
Chairman of the Commission and  reques ting comments on a bill, H.R. 9046, intr o­
duced by you, to permit  the  appl ication of the  bulk  commodity exemption
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when other commodities are concurrently transp orted in the  same  vessel, has 
been referred to our committee on legislation.  After considera tion  by th at  
committee, I am authorized to submit  the following comments  in its  be ha lf :

Under the provisions of section 303(b) of the In ters ta te  Commerce Act the  
transp ort ation  of commodities in bulk on domest ic waterw ays  is exempt from 
regu lation when not more tha n three such commodi ties are being ca rri ed  in the 
same vessel or tow. When more tha n three are carr ied,  the  exem ption  is los t 
completely and tar iff  rat es  have to be applied . Moreover, the  Commission has 
held that  the exemption is lost when nonbulk commodities are  t ran spo rted in the  
same vessel or  tow with bulk commodities.

H.R. 9046 would, in genera l, amend section 303(b) so as to al low cer tain wa ter  
car rie rs, for a period of 6 months following  the  date of its  enac tmen t, to com­
bine nonexempt commodities with exempt bulk commodities  withou t the  la tter  
losing the ir exempt s tatus.  The applicat ion of th e proposed amendment would be 
confined to transp ortation  performed on the Mississippi River system, including 
the Ohio, Tennessee, and Missouri Rivers, the Gulf Int rac oasta l Waterw ay and 
the ir connecting, interconnecting, and tri bu tar y inland wate rway s.

The amendments proposed in H.R. 9046 have probably arisen  a s a  resu lt of the 
Commission’s decision  in docket No. WC-5, Mississ ippi  Valley Barge Co. E x­
emption, Sect ion 303 (b) , 311 I.C.C. 103 (decided Aug. 25, 1960), in which it  was  
held, as previously noted, th at  exempt commodi ties could not  be mixed with 
nonexempt commodities and stil l re tai n their  exempt sta tus . This decision, 
which is now before the courts on appeal , d eal t w ith  pract ices  engaged in by less 
than 10 ou t of some 50 regu lated ca rri ers ope rating within the  area  covered by the  bill.

The proposed measure  would appear,  however, to go beyond the  practices 
dea lt with in docket No. WC-5. The bill provides, among oth er things,  th at  
the transp ortation of “* * * commodities in bulk at  rat es  lawfully  filed * * * 
shal l not prevent the appl ication of the provis ions of thi s subsection [30 3(b )] 
to the concurrent transp ort ation  in the same vessel of commodi ties in bulk  
moving und er the exemption provided in t his  section.” Apparently, thi s language  
would allow more tha n three bulk commodities to be transp orted in the  same 
vessel withou t the complete loss of the  exemption, th at  is, three bulk commodi­
ties would be ex empt no  m att er how many were  being car ried at  the  same time.

It  has been estim ated  th at  only about 10 percent of the  tonnage shipped by 
wa ter  in the  domestic tra de  is subject to regu lation. Pr iva te ca rri ers are not 
subject to regulat ion by the Commission and  should not become so unless they 
are to be deprived of the  opportunity  to tra ns po rt for  themselves. However, 
the  many exemptions  in pa rt  II I of the  act, pa rtic ula rly  section 303 (b) , leave 
the  greater  pa rt of all  domestic wa ter  tra nsp ort ation  free  from regulation.

Bulk commodi ties tra nsp ort ed  in the  domest ic tra de  und er thi s exemption 
consist main ly of gra in and  gra in products, coal and  coke, ore, sand, gravel and 
stone, phospha te rock, salt , and  sulphur. Such traffic also  comprises a sub­
sta nt ial  portion of the tonn age  hand led by the  regu lated barge  car rie rs. How­
ever, because  these ca rri ers seldom find it  economically  feas ible to segre gate  
tows,  bulk and nonbulk commodities are  moved together. Consequently , the 
bulk-exemption is not appl icable and  the regula ted  ca rri er  must, among other 
thing s, ad here  to its  pub lished ta rif f rat es.

The unregulated  ca rri ers need only exam ine the published tar iffs  of the  regu ­
late d carrie rs in order to determine how low they must  place their  quotat ions  to  
the  shipper in ord er to obtain  the  traffic. The  regulat ed car rier s, on the  othe r 
hand, have no ready means  of ascertain ing  the  rat es  charged by the  exempt 
car rier s, since those  carri ers need not publish their rates.  Thus, not only are  
the regu lated ca rri ers placed at  a dis tinct competitive disadvan tage , but, more 
importantly, these  conditions give rise  to ins tab ility of rate s. The public  in­
terest  in stable, reasonable , and properly  regula ted  rat es  c annot find expression 
in the  complete absence of cont rol of a larg e pa rt  of the bulk car ryin g trad e.

While we are  aw are  of the  concern th at  has  been expressed by th at  segment  
of the  transp ort ation  indust ry affec ted by the  Commission’s decision in docket 
No. WC-5, we feel th at  to amend section 303(b) as  proposed in H.R. 9046, even 
for  a period of 6 months (which, of course, could be extended  by subsequent 
ame ndm ents ), represents an expansion of the  bulk commodity exemption and, 
thus, would be inconsis tent  wi th the  Commission’s views, as expressed in its 
ann ual  reports  to the Congress since 1958, th at  the exemption should  be repealed 
in its enti rety . Outrig ht repeal would not  only be tan tam ount to the rel ief  
sought,  but  it  would also place the regula ted  ca rri ers in a much stronger com-
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peti ti ve  po si tio n.  In  a dd it io n,  it  s ho uld be po in te d out th a t th e  probl em  of  re gu­
la te d  ca rr ie rs  co mpe tin g w ith  un re gula te d ca rr ie rs  of  hu lk  co mm od iti es  is no t 
lim ited  to  oper at io ns  on th e w ate rw ay s co ve red by th e bil l. R eg ula te d w ate r 
ca rr ie rs  in o th er a re as al so  compe te  w ith  ex em pt  bu lk  hau le rs  on  uneq ual  te rm s.

I t  is ou r fu rt h e r view th a t if  legi sl at io n of  th e  n a tu re  prop os ed  in II .R . 9046 
is en ac ted,  it  m ig ht  es ta bl ish an  unde si ra ble  pr ec ed en t under  w hi ch  o th er gr ou ps  
wou ld re qu es t si m il ar  legi sl at io n whe ne ve r th e  Co mm iss ion  is su es  a  decis ion 
which  th ey  m ay  co ns id er  to  be a dv er se  to  th e ir  p a rt ic u la r in te re st s.

F o r th e fo re go in g reas on s we  reco mmen d again st  th e  en ac tm en t of  H .R . 9046. 
Not  on ly do es  it  no t ge t to th e nu b of th e  prob lem , bu t it  wou ld  on ly  se rv e to 
aggra vat e an  alr ea dy bad si tu at io n . We rec om me nd , in st ea d,  th a t fa vo ra ble  
co ns id er at io n be give n to  th e en ac tm en t of  H.R. 5595, whi ch  pr ov id es  fo r th e 
ou tr ig h t re i> ea lof sect ion 303 (b ).

Res pe ct fu lly su bm itt ed .
R upe rt L. Murph y , 

Cha irman , C om m it te e o n L eg is la tion .
H oward G. F reas . 
Everett  H utchin so n .

I nters tate Comm erce Com m is si on ,
W as hi ng to n,  D.C ., Mar ch  23,1 962.

Ho n. Oren H ar ris ,
Ch airm an , C om m it te e on  I n te rs ta te  a nd  F or eig n Co mm erc e,
Hou se  o f Rep re se nt at iv es ,
W as hi ng to n,  D.C.

Dear C ha irman  H arris : Yo ur  le tt e r of  M arch  7, 1962, ad dre ss ed  to  th e C hai r­
man  of  th e  Co mm iss ion  an d re qu es ting  co mmen ts on a  bil l, H.R . 10542, in tr o ­
du ced by you, to re pe al  th e  In la nd W at erw ay s C or po ra tion  Ac t, has been re fe rr ed  
to  ou r Com mitt ee  on Leg is la tio n.  A ft er  co ns id er at io n by th a t Com mitt ee , 1 am  
au th or iz ed  to  sub m it th e fo llo wing c om men ts in  i ts  b eh al f :

11.It. 10542 wo uld  re pe al  th e ac t of  Ju ne  3, 1924 (49 T'.S.C. 15 1-15 7) , un de r 
which  th e In la nd  W at er w ay s Cor po ra tion  w as  cr ea te d to  fo st er th e  de ve lopm en t 
an d us e of  d om es tic  w at er w ay s th ro ugh  Gov er nm en t op er at io n of tr ansp ort a ti on  
fa cil it ie s ther eo n.  In  th a t ac t, th e  Con gress prov ided , am on g oth er th ings , fo r 
th e co nt in ue d fu nc tion in g of  t he  C or po ra tion  unt il  si>ecifled fa ci li ti es  a nd  se rv ices  
wer e co mplete d an d m ad e av ai la ble  to th e publi c, an d pri vate  pe rson s engaged, 
or  w er e re ad y an d will ing to  engage, in com mo n ca rr ie r se rv ice in  th e a re as which  
it  se rv ed . In ad di tion , th e  Con gres s la id  down  cert a in  co nd iti on s re sp ec ting  th e 
ev en tu al  sa le  of  the C orp ora tion ’s fa ci li ti es , one of  wh ich  re quir ed  th e vendee to 
ag re e to pr ov ide “co mm on -c ar rie r se rv ic e in a m an ne r su bst an ti al ly  si m ilar  to  th e 
se rv ic e re nd er ed  by  th e C or po ra tion  * *

Ac co rd ingly,  when th e Gov er nm en t w ith dre w  from  th e ba rg e bu sine ss  in  1953, 
th e co ntr act of  sa le  re qui re d th e pu rc ha se r,  Fed er al  B ar ge  Lines, Inc ., to  co n­
ti nue to  pr ov id e cert a in  se rv ice s. In cl ud ed  am on g th es e were th e t ra n sp o rt a ti on  
of  a spe cif ied  min im um  quan ti ty  of  le ss -tl ian-ba rgeloa d and  le ss -tha n- ca rloa d 
sh ip m en ts  pe r yea r an d th e mak ing,  an nu al ly , of a spe cif ied  min im um  num ber  
of  tr ip s  be tw een cert a in  na med  po in ts . Th e co ntr act prov id ed  th a t th e  p urc hase r 
co uld mod ify  thes e re quir em en ts  a ft e r Ju ne  1, 1973, w ith  th e co ns en t of  th e 
Sec re ta ry  of  Co mm erc e who , under th e st a tu te , w as  aut hor iz ed  to  go ve rn  an d 
d ir ect th e co rp or at io n in  th e ex er ci se  of  it s fu nc tio ns . F in al ly , it  w as  fu r th e r 
pr ov id ed  in  th e contr ac t t h a t : “Sh ou ld  Co ng ress  th ro ug h le gi sl at io n g ra n t re li ef 
w ith  re sp ec t to  th e pr es en t re qui re m en t of  sa id  law th a t th e  purc hase r co nt in ue  
it s com mon carr ie r se rv ice in  a m an ne r su bst an ti a ll y  si m il ar to  th e se rv ice 
re nd er ed  by th e co rp or at io n,  th e  contr act sh al l be deem ed  as  mo dif ied  to  refle ct 
su ch  ch an ge .” The  te rm s an d co nd it io ns  of  th e contr ac t w er e ap pr ov ed  by th e 
Co mm iss ion , as re quir ed  by se ct ion 5(2 ) of th e  In te rs ta te  Co mm erc e Ac t, in 
Fed er al  B arge  L in es , In c. , Pu rc ha se , Etc ., 285 I.C.C. 439 (Dec. 3, 195 3).

I t is  ou r un de rs ta ndin g th a t th e  pu rp os e of  th e pr op os ed  re pe al  is to  re liev e 
th e Fed er al  Bar ge  Line s from  th e se rv ice re qu ir em en ts  of  th e  contr ac t of  sal e, 
w hi ch  a re  co ns idered  by th a t ca rr ie r to be  ob so le te and bu rd en so me and which  
ac tio n,  it  be lieves , w ill  plac e it  in  th e same po si tion  as  to  se rv ice re quir em en ts  
as o th er c om pe tin g b ar ge  li ne s.

In  ou r op inion  th e re pe al  of th e  In la nd W at erw ay s C or po ra tion  Ac t wo uld  
be  in  th e pu bl ic  in te re st . At  pr es en t, th e Co mm iss ion  has no  a u th o ri ty  to per m it 
th e  Fed er al  B ar ge  Li ne s to  mak e an y ch an ge s in  it s se rv ices  which  wou ld be
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con trary to the  requ irem ents  of th at  act  even though such changes may he 
desi rable and othe rwise lawful und er the  appl icable provisions of pa rt  II I of 
the In ters ta te  Commerce Act. It  should be pointed out  in thi s connection, how­
ever, th at  since repe al of the  Wa terw ays  Corporat ion Act would not  change  
any of the  sta tu tes adm inis tered by thi s Commission, it  is our  view th at  the 
Feder al Barge L ines would stil l have to make appro priate  change in its published 
tari ffs  before it  could discontinue any of the  services now required by statute 
and the  con trac t of sale and as reflec ted in the tari ffs.  Such changes  would 
of course, be sub ject  to protest, suspension, and  investiga tion. Nevertheless, in 
orde r to avoid any  unc ertain ty as to the  intended effect of the bill, if enacted,  
it is our  fu rth er  view th at  it  be made  clear in the  committee’s repo rt that  such 
enac tmen t is not intended  to affect  the  au tho rity of thi s Commission to require  
Fed era l Barge Lines  to comply with the  tar iff  tiling provisions of pa rt II I in 
effectuat ing changes in  service.

We also wish to point out  th at  nearly $5 million rema ins to be paid und er 
the  1953 con tract of sale  on or before June  30, 1964. A question  arises as  to 
who would be auth oriz ed to receive such unpaid balance on behalf of the Gov­
ernm ent if the  Inland  Wa terw ays  Corporat ion Act is repealed. The con trac t 
of sale sta tes  in art icl e XXI th at  the  word “Corpora tion” shall mean the  Inla nd 
Waterw ays  Corporation, the  Dep artm ent  of Commerce, the United States of 
America, or such other governmenta l agency or officer having the  "righ t to make 
thi s sale and  to carry  out  the  con tract.” Unless provision has alre ady  been 
made  for the  collect ion of the  unpaid balance and for the enforcement of any  
surv iving term s of the  con trac t, we suggest th at  the  bill be amended  to provide 
the  Secretary of Commerce wi th such authority.

Subject to the  forego ing suggested changes, we favo r the  enac tmen t of H.R. 
10542.

Respectfu lly submitted.
Rupert L. Murphy,

Chairman, Committee on Legislation.
Howard G. Freas.
Everett H utchinson.

Mr. W illiam s. I  m ig ht say th a t we ha ve  had  so man y requ es ts fo r 
pe rson s wh o de sir e to  ap pear  h ere in re gar d  to  th is  legi slat io n th a t it  
ha s bee n ne cessary fo r us to  br ea k thes e he ar in gs  in to  tw o sec tions.  
W e wi ll ho ld  one serie s of he ar in gs  th is  w eek,  an d th en  we wi ll res um e 
th e he ar in gs  on  A pr il  10 and  11 in  o rd er  to pe rm it all  of  the  in te re sted  
par ti es  to  pre se nt  t hei r t es tim on y.

O ur fi rs t witn es s th is  m or ni ng  is th e Hon or ab le  R uper t M ur ph y,  
th e C hai rm an  of t he  In te rs ta te  Co mm erc e C om mission.

Mr. M ur ph y,  we ar e de ligh te d to  ha ve  yo u ba ck  be fo re  th e 
co mm itte e.

STATEMENT OF EON. RUP ERT  L. MURPHY, CHAIRMAN, INT ER ­
STATE COMMERCE COMMISSION; ACCOMPANIED BY ABE Mc-
GREGOR GOFF, COMMISSIONER; DIRECTOR VERNON BAKER,
BUREAU OF FIN ANCE;  DIRECTOR EDWARD MARGOLIN, BUREAU
OF TRANSPORT ECONOMICS AND STATISTICS; DIRECTOR LFE R.
NOWELL, BUREAU OF WATER  CARRIERS AND FRE IGHT FOR­
WARD ERS; ROBERT NEWEL, ASSISTANT DIRECTOR, BUREAU OF
TRA FFIC; HIRA M H. SPICER, LEGISLATIVE COUNSEL; AND DALE
W. HARDIN, CONGRESSIONAL LIAISON OFFIC ER

M r. M urpi iy . T han k yo u, M r. C ha irm an , I  am  de ligh te d to  be  back.
Bef or e I  re ad  my st at em en t,  wo uld it  lie in  ord er  if  I  ga ve  y ou  th e 

names of  th ose w ho a re  w ith m e today  ?
M r. W illiam s. Sur el y,  we  w ou ld  li ke  to  ha ve  th at .

83 16 8—62 -----2
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Mr. Murphy. I have Comm issio ner  Goff, and Di rec tor Ba ke r o f the Bureau of Fina nc e;  Di rec tor  Ma rgo lin , of the  Burea u of  Tr an sp or t Economics and  Stat ist ics; Mr. Nowell, Di rec tor  of  the  Burea u of 
W ater  Car rie rs ; and  Assist ant  Di rec tor Newel, of  the Bu rea u of Traff ic; and , of  course, M r. S picer, l egis lat ive counsel, a nd  Mr.  H ardin,  ou r liaison officer.

Mr. W illiams. Th an k you, s ir.
Mr.  Murphy. Mr. Chairma n, and  members o f t he  subcomm ittee , my 

name  is Ru pe rt L. Mu rphy. I am the  present Ch air ma n of  th e In te r­
sta te Commerce Comm ission and have served in th at  cap aci ty since Ja nu ar y 1 of th is year . I am ap pe ar ing today to presen t the  C omm is­sion’s views on II.R.  9046, H.R . 5595, a nd H.R . 10542. I  wi ll discuss these b ills  in that  ord er.

H.R . 9046 wo uld pe rm it the  appli cat ion  of the  b ulk  comm odity ex­emp tion  when  oth er comm odities are  concurr ently  tra ns po rte d in the  
same vessel. Un de r the pre sen t provision of  sect ion 303 (b)  of the  \In te rs ta te  Commerce Act, the  tra ns po rta tio n of  com mod ities  in bulk  on domestic waterw ays  is exem pt fro m reg ula tio n when no t more th an  three such comm odities are  be ing  ca rri ed  in the same vessel or  tow.
I f  more th an  th ree  such  commod ities  a re carried , however, the  exemp­tion is lost complete ly and  ta rif f rat es must be applied.  Also, the  Commission has held  t he  e xem ptio n to be lost if  nonb ulk  commodities are  t rans po rte d in the  same vessel or tow with bulk comm oditie s.

Gener ally  speakin g, H.R.  9046 would  amend section 303 (b)  so as to 
allow, fo r a per iod  of  6 mo nth s af te r its  ena ctm ent , certa in wa ter  ca rriers  to combine nonexempt  comm odities with exe mpt bulk com­
mod ities  wi tho ut the  exempt bu lk commodities losing th ei r exem pt 
sta tus . The proposed amendmen t would  be app licabl e only  to tran s­porta tio n per formed on the  Mississippi River system, inc lud ing  the  
Ohio, Tennessee, and Missour i Riv ers,  the  Gul f In tra coas tal  W ater ­way, and thei r connect ing,  inte rconnect ing , and  tri bu ta ry  inland  waterways.

II.R.  9046 has  no dou bt aris en as a resu lt of  t he  Commission’s deci ­sion in dock et No. WC-5, Miss iss ipp i Va lle y Bar ge Co. Ex em pt ion.  
section 30 3(b),  311 I.C .C.  103, decided Au gu st 25, 1960. I t was held in th at  case th at  exem pt com mod ities  cou ld not lie mixed with non­exempt comm odities and sti ll re ta in  thei r exempt  sta tus . Th is deci ­
sion, which is now before  the cou rts on app eal , dealt  with practic es engaged in by w ha t is probably a lim ited  nu mb er o f r egula ted  carr ier s operat ing  within  the  area  covered by  the  bil l. \

Th is measure, however , ap pe ars to  go beyond the  pra ctic es de al t wi th in docket No. WC-5. Th e bill provide s, among  oth er thi ngs, \th at  th e tr an sp or ta tio n of—
* * * commodities in bulk at  ra tes lawfully filed ♦ * * shall  not prevent the application of the  provisions of this subsection (303 (h )) to the concurrent tra ns ­portation in the same vessel of commodities in bulk moving under the exemption provided in thi s section.
Th is langua ge would ev ide ntly allow  more than  three  bulk commodi­
tie s to be tra nspo rte d in th e same vessel wi tho ut the complete  loss of the exem ption . Tha t is, t hree  b ulk  comm odit ies wou ld be exe mp t no mat ter how m any were being  carried a t the same time.
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It  has been estimated tha t only about 10 percent of the tonnage 
shipped by water in the domestic trade is subjec t to regulation . Pri ­
vate carriers  are not subject to regulation by the Commission and 
should not become so unless they are to be deprived of the opportu ­
nity to transpor t for themselves. However, the many exemptions in 
part II I  of the act, pa rticu larly  section 303(b), leave the  greater  pa rt 
of all domestic water transp orta tion  free from regulat ion.

Bulk commodities transpor ted in the domestic trade under this  
exemption consist mainly of g rain  and g rain  products, coal and coke, 
ore, sand, gravel and stone, phosphate rock, salt, and sulfur . This  
traffic also comprises a substantial portion of the tonnage handled by 
the regulated barge carriers . However, because these carriers seldom 
find it economically feasible to segregate tows, bulk and nonbulk com­
modities are moved together. Consequently, the bulk  exemption is n ot 
applicable and the regulated car rier must, among other things,  ad­
here to its publ ished tari ff rates.

The unregulated carr iers need only examine the published tariff s of  
the regulated carrier s in order  to determine how low they must place 
thei r quotations to the shipper in order  to obtain the traffic. The 
regulated carriers, on the other hand, have no ready means of ascer­
taining the rates charged by the exempt carriers, since those carr iers 
are not required to publish thei r rates. Thus, not only are the regu­
lated carriers placed at a distinct  competitive disadvantage, but, 
more importantly,  these conditions give rise to instab ility of rates. 
The public in terest in stable, reasonable, and p roper ly re gulated rates 
cannot find expression in the complete absence of control of such a 
large part of the bulk carry ing trade.

We are aware of the concern that has been expressed by the segment 
of the transp ortation indus try affected by the Commission’s decision 
in docket No. WC-5. Nevertheless, we feel that  to amend section 
303(b) as proposed in IT.R. 9046, even for  a period of 6 months, which, 
of course, could be extended by subsequent amendments, represents 
an expansion of the bulk commodity exemption, and, thus, would be 
inconsistent with the Commission’s views, as expressed in its annual  
reports to the Congress since 1958, t ha t the exemption should be re­
pealed in its entirety . Ou trig ht repeal would not only be tan tamo unt 
to the relief  sought, but it would also place the regula ted carr iers in a  
much stronger competitive position. In addition, i t should be pointed 
out that the problem of regulated carriers competing with unregulated 
carrie rs of bulk commodities is not limited to  operations on the  wa ter­
ways covered by the bill. Regulated water carriers in other areas also 
compete with exempt bulk haulers  on unequal terms.

I t is our fur ther view tha t, if legislation of the nature proposed 
in H.R. 9046 is enacted, it might establish an undesirable precedent 
under wdiich other groups would request simila r legislation whenever 
the Commission issues a decision which they may consider to be 
adverse to their par ticular interests.

For these reasons, we recommend against the enactment of H.R. 
9046. Not only does it not get to the nub of  the  problem, but  it would 
only serve to aggravate an already bad situation . We recommend, 
instead, tha t favorable consideration be given to the enactment of 
H.R. 5595, which provides for the outright repeal of section 303(b).
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II. R. 5595 would  also pr ov ide  “gra nd fa th er ’’ r ight s for  those  ca rri ers 
pre sen tly  engaged  in op era tio ns  unde r the exempt ion.

Impro ved  navig ation  fac ili tie s on the  Na tio n’s rivers  have made 
them  im po rta nt  wa ter  h igh ways for low-cost tra ns po rta tio n of  goods 
in commerce when speed in tr an si t is not a contr oll ing  fac tor . New 
and  improved methods of  prov id ing services are  being int rod uced 
cont inuo usly , with  a grow ing  tre nd  tow ard  the  uti liz ati on  of  vessels 
havin g hig her carg o cap aci ties  a nd g re at er  power. The size of  barge 
tows on inl and waterways has also increased  steadi ly. For exam ple,  
on the  Colu mbia R iver, w here tow s fo rm erl y cons isted  o f 1 o r 2 barges, 
tows  compr ised  o f 6 to 12 ba rges are  not now uncom mon.  Ba rge s are 
not only being  built  lar ge r, but are  also b eing designed and  cons tructed 
to accommodate commod ities  requ iri ng  spec ializ ed handling. I have 
in mind  commodities  such  as those req ui rin g unu sua lly  high or  low 
tem perature s, or those  which req uir e specia lly lined tanks .

I t is pro bab ly not general ly rea lize d that , despite  the  sub stanti al 
ope rat ions involved,  dom estic  wa ter tra ns po rta tio n is, fo r the most 
pa rt,  exempt from economic reg ula tio n by the  In te rs ta te  Commerce 
Commission.

Fu rthe r,  i t should be pointed ou t th at  rai l and  wa ter  r ate s, pa rti cu ­
lar ly in the  case of  in land  waterways,  are  not  separat e bu t are  in te r­
mingled  in very  complex, com pet itiv e relationships.  Th is  m eans that  
shippers  and ca rri ers lack a firm  bas is fo r resolv ing th e differences  
which  deve lop amo ng them  when one gro up o f  ca rri er s is able  to 
change its  rat es  at  wil l and vary them  from  sh ippe r to shippe r.

En ac tm ent of  I I.R . 5595 wo uld pro vid e a mean s o f co rre cting  these 
und esirable  conditions , and wou ld also constitu te an im po rta nt  step 
tow ard  ach ieving bro ad equa lity of  tre atmen t of ca rri er s of var ious 
modes.

The proposed amendm ent to  section 418 of  the  act would  merely 
make th at  section con form to the  othe r pa rts  of the  ac t by removin g 
the ref rom  the  reference  to  common ca rri ers by wa ter  enga ged in 
tra ns po rta tio n exem pted und er  section 30 3(b) of t he  act.

We urge  the  enac tment  of I I.R . 5595.
II.R.  10542 would  repeal th e ac t of  J un e 3, 1924, 49 U.S .C. 151-157, 

under which  th e I nl an d W aterway s C orp orati on  was created to fos ter  
the  de velopment and  use of dom estic wa terw ays  throu gh  Gov ernm ent 
ope rat ion  of tra ns po rta tio n facil iti es  ther eon . In  th at  act, the  Co n­
gres s p rov ided, among  o ther  t hin gs , fo r the  con tinu ed fun ction ing  of 
the  Co rpo rat ion  un til  specified fac ili tie s and services were completed 
and  m ade a vai lab le to  the  pub lic , and p riv ate persons e ngaged , o r were 
rea dy  and  willin g to engage, in com mo n-carr ier  serv ice in the  areas 
which it  served. In  ad dit ion , the Con gress laid down certa in con di­
tions respec ting  the  eve ntual sale  of  the  Co rporat ion’s fac ilit ies , one 
of which req uir ed the  vendee to agree to pro vide “comm on-carr ier 
service in a ma nner subs tant ial ly  sim ila r to the  service rend ered bv 
the  Corpo rat ion  * * *.”

According ly, when the  Government  withdrew  from the  barge busi­
ness in 1953, the con tra ct o f sa le requ ired the purch ase r, Federal  Barge  
Lines, Inc ., to con tinu e to pro vid e cer tain services . Inc lud ed amo ng 
these services were the t rans po rta tio n of a specified minimum qu an tity 
of  less -than-bargeload  and  less-th an- car load shipm ent s per ye ar  and  
the  making, ann ually , of  a specified min imu m numb er of tr ip s be-
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tween certain named points. The contract provided  that the pu r­
chaser could modify these requirements  aft er Jun e 1, 1973, with the 
consent of the Secretary of Commerce who, under the statute, was 
authorized  to govern and direct the Corporation  in the exercise of its 
functions. Finally, the contract pro vided:

Should Congress thro ugh  legislatiou gr an t rel ief  with respect to the  present 
requ irement of said law th at  the  purcha ser  con tinue its  common ca rr ie r service  
in a manner sub stantially  s imilar to the  service  rend ered by the  Corporation , the  
con trac t sha ll be deemed as modified to reflec t such change.

The terms and conditions of the contract were approved  by the 
Commission, as required by section 5(2) of the Interst ate  Commerce 
Act, in Federal Barge Lines, Inc., Purchase, Etc., 285 I.C.C. 439, 
December 3,1953.

It  is our understand ing tha t the purpose  of the proposed repeal is 
to relieve the Federal Barge Lines from the service requirements of 
the contract of sale, which are considered by t ha t carrier to be obso­
lete and burdensome and which action, it believes, will place i t in the 
same position as to service requirements as other competing barge­
lines.

In  our opinion, the repeal of the Inland  Waterways Corpora tion 
Act would be in the  public interest. At  present, the Commission has 
no authority  to permit the Federal Barge Lines to make any changes 
in its services which would be contrary to the requirements  of tha t 
act. This is true  even though such changes may be desirable and 
otherwise lawful under the applicable provisions of par t I I I  of the 
Interstat e Commerce Act.

We wish to point out in this connection, however, tha t since repeal 
of the Waterways Corporation Act would not change any of the 
statutes administered by us. it is our view that the  Federa l Barge 
Lines would still have to make appropr iate  changes in its published 
tariffs  before it could discontinue any of the services now required 
by both the s tatute and the contract of sale, as well as any such serv­
ices tha t might be reflected in the tariffs. Such changes would, of 
course, be subject to protest, suspension, and investigation. Neverthe­
less, in order to avoid any uncertain ty as to the intended  effect of the 
bill, if enacted, i t is our fur ther view tha t it should be made clear in 
the committee’s report that such enactment is not intended to affect 
the authority of the Commission to require Federal Barge  Lines to 
comply with the tariff  filing provisions of part I I I  in effectuating 
changes in service.

We also wish to point out tha t nearly $5 million remains to be paid 
under the 1953 contract of sale on or before June  30, 1969. A question 
arises as to who would be authorized to receive such u npaid balance 
on behalf of the Government if the Inland Waterways Corporation 
Act is repealed. The contract of sale states  in article X X I that the 
word “Corporation” shall mean the Inland Waterways Corpora tion, 
the Depar tment  of Commerce, the United States of America, or such 
other governmental agency or officer having the “right to make this 
sale and to carry  out the contrac t.” Unless provision has already 
been made for  the collection of the unpaid balance and for the enforce­
ment of any surviving terms of  the contract, we suggest tha t the bill 
be amended to provide the Secretary of Commerce with such authority.
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Subject to the changes I  have suggested, the Commission favors the 
enactment of H.R. 10542.

Mr. Chairman, we appreciate this  opportunity to appear  and express 
our views on these bills. If  there are any questions, I will do my best 
to answer them.

Mr. Williams. Thank you very much, Mr. Chairman. You have 
given us an excellent statement of the Commission’s position with 
regard to these several bills.

There may be some questions.
Mr. Friedel?
Mr. Friedel. No questions.
Mr. Williams. Mr. Devine ?
Mr. Devine. I have no questions.
Mr. W illiams. Mr. Chairman, as I  understand i t, section 303(b) is 

the so-called dry bulk commodities exemption section.
Mr. Murphy. Tha t is correct.
Mr. Williams. It  exempts from regulation those shipments which 

contain dry bulk commodities unwrapped and unpackaged, and so 
forth , provided there are not more than three of these commodities 
being carried in a single tow or is it  in a single barge?

Mr. Murpiiy. It  can be in a single vessel, or in a tow, Mr. Chairman.
Mr. W illiams. In  other words, if I am a barge operator and I am 

towing 20 barges, barge 1 contains sand, barge 2 contains gravel, and 
barge 3 contains coal, and the rest of the barges contain automobiles, 
then under t ha t circumstance the  coal, gravel, and sand would be sub­
ject to regulation, is that correct ?

Air. Murphy. Yes, sir, it would be subject to regulation.
Air. Williams. Now, as I unde rstand it, H.R. 5595 would repeal the 

exemption and require t ha t everything  that  they carry be regulated?
Air. AIurphy. Yes, sir.
Air. Williams. AVhether it be dry bulk commodities or otherwise ?
Air. AIurpiiy. That is correct.
Air. W illiams. Does not section 303(d) provide for an exemption 

for carrying liquid bulk commodities?
Air. AIurpiiy. This is directed primarily stric tly at the dry bulk.
Mr. AVilltams. I understand it. But you made no recommendation 

on the carrying of l iquid bulk commodities. Is there any reason for 
making the distinction between d ry and liquid commodities in bulk?

Air. AIurpiiy. I don’t recall any, Air. Chairman.
Air. Williams. I say, you didn ’t make a recommendation on liquid 

commodities in bulk. I am not certain whether you did or not, you 
may have made a recommendation.

Mr. AIurpiiy. I don' t believe we have. I don’t recall any.
Air. Williams. As fa r as the principle  of the matter  is concerned, it 

would be exactly the same, would it not, with respect to liquid and 
dry commodities in bulk.

Air. Murpiiy. There  would possibly be some difference in it, Air. 
Chairman, but I  don’t believe I could discuss th at at any length righ t 
at this time without checking into it.

Air. Williams. Now, on page 6 where you deal with H.R. 5595 we 
find this language in  suppo rt of removing the exemption:

Barges  are not  only being bui lt larger, but  are also being designed  and con­
structed  to accommodate commodities  requ iring  special ized handling.
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By way of explanation you say thi s:
I  h av e in  mind co mmod iti es  s uc h as  thos e re quir in g  unu su al ly  high  o r low te m ­

p e ra tu re s or  th os e which  r eq uir e sp ec ia lly  liiV 'd ta nk s.
Now, isn’t th at statement applicable solely and exclusively to  liquid 

bulk commodities rather than dry bulk commodities?
Air. Murphy. It  could apply to both, but 1 had in mind acids tha t 

could be in bulk.
Mr. Williams. Acids are liquid, a re they not? Or do we have d ry 

acids th at require refrigerat ion or special handling?
Mr. Murphy. I think you would have some tha t would require the 

lined barges.
Mr. Williams. You make reference to those barges dealing with 

commodities which require special hand ling as well as specially lined 
tanks. What commodities did  you have in mind in tha t statement?

Mr. Murphy. While 1 don’t recall many such commodities, the r ef­
erence there is p rincipally to liquid commodities requir ing tempera­
ture  control, of which sulfur would be one.

Mr. Williams. Sulfur requires special handling ?
Mr. Murphy. Yes.
Air. Williams. Wh at type  of handling does it require ?
Mr. Murphy. Heating, or temperat ure control.
Air. Williams. Dry sul fur ?
Air. Murphy. Air. Nowell here will answer that.
Air. Nowell. Tha t is a rather new technique in hand ling sulfu r. 

It  used to  be that  it was taken out of the mine and placed into lakes 
to dry until all the heat was gone. Tha t would take several months 
before it could be scooped up and handled dry.

But  in recent years they have developed a technique where they use 
heat or steam in the mining process and it is taken and loaded in tha t 
manner in a liquid fo rm and transported up the river.

Air. Williams. Well, th at  type of special hand ling is not caused or 
brought about by the necessity of handling  i t tha t way, but  rath er as 
a convenient means of shipping  it.

Mr. Nowell. Yes, sir. Because I think before it is used in paper- 
mills they have to heat it and liquefy it, anyway. So it  is mined in 
tha t state  and it  is transported in tha t state, and it is used in th at s tate.

Mr. W illiams. I was in Po rt Sulphur, La., l ast fall where there is 
a tremendous sulfur mining  operation, and I saw piles of sulfur , I 
suppose, 20 or 30 feet high which were awaiting shipment on barges.

Now, tha t was a dry sulfur. Is tha t the type of special handling 
tha t you refer to ?

Air. Nowell. Not fo r heat ing, no; tha t is ju st dry , and i t is handled 
like gra in or something like tha t. And I believe it is handled in open 
barges.

But I would like to point out the difference between section 303(b) 
and 303(d).

Mr. Williams. I would like for somebody to clarify it.
Air. Nowell. Well, the great difference there is that section 303(d) 

dealing with liquid cargoes is unconditional, and it is exempt regard­
less of who handles it and what tow mixture it may be included in.

Air. W illiams. In other words, you could have 3 oil barges and 30 
automobile barges, and the oil would still be exempt ?



20 WATER CARRIER BULK COMMODITY EXEMPTION

Air. Nowf.ll. Th at is correct. So the  regulated carriers can hold 
their own there, they are at no disadvantage, I don’t believe.

Air. Williams. With respect to this legislation, Air. Chairman, the 
Commission is suggesting a different approach for dry bulk commodi­
ties than it does for liquid bulk commodities, in that  i t wants to regu­
late the dry bulk commodities as well as the other commodities carried 
by the tows.

Now, what is the difference in carrying  3 barges of oil and 10 barges 
of automobiles, on the one hand, and, on the other hand, carrying  3 
barges of gravel and 10 barges of automobiles? Why couldn’t the ex­
emption apply to the gravel, as it apparently  does from your explana­
tion in the case of liquid bulk commodities? Why the distinction, in 
other words ?

Air. AIurpiiy. Well, Air. Chairman, in answering that  I  would have 
to give my personal views as to the difficulty that  the indust ry itself 
is runn ing into; tha t is, the barge people are trying to compete with 
the dry bulk freigh t, which is predominantly the larges t volume of 
traffic tha t they have available to move. I should point out, however, 
tha t section 303(b) is not limited to dry bulk commodities. It  also 
applies to liquid commodities in bulk which do not come within the 
section 303(d) exemption.

I know of no complaints tha t we have had, either  from the industry 
or the operators, respecting any difficulties encountered under the 
liquid bulk exemption in section 303(d ).

It  has been directed primarily at the dry bulk. And t ha t comes not 
only from the regulated barge operators  themselves but also from the 
railroads;  that is, from other modes of transportation.

As I stated,  I  know of no serious complaint t ha t we have had with 
respect to the liquid bulk exemption under paragraph (d) of section 
303.

Air. Williams. Let us take  the case of salt, for instance. Under the 
suggested change in the law requested by the Commission—I don’t 
know whether this would be economically feasible or not, but on the 
presumption tha t it would be economically feasible—let us take the 
rase of salt, for instance. A shipper, under the Commission’s pro ­
posal, who shipped dry bulk salt  would have th at shipment regulated, 
is that correct ?

Air. AIurpiiy. Tha t is correct.
Air. W illiams. If  that salt was processed into brine simply by mix­

ing water with it, and i f tha t were economically feasible, there  would 
be a means of getting around the regulation, would it  not, throu gh the 
shipment of brine rather  than salt  ?

Air. AIurpiiy. Air. Nowell will answer that.
Air. Nowell. I can’t say fo r sure, because section 303(d) has a pro­

viso in there tha t to be entitled to an exemption it must move in barges 
certified by the Secretary of Commerce under section 4417a of the 
Revised Statutes. And the certification usually runs to safety  angles, 
explosives, and things like that.

Air. Williams. We have not had much difficulty in getting a c erti­
fication for a bargeful of  brine.

Air. Nowell. Tha t is not explosive. I wouldn’t know whether the 
Coast Guard or the Secretary of Commerce would certify  a barge 
under tha t provision for the  movement of brine.
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But that  would have to be decided later,  because with the 303(b) 
being so all-inclusive, we haven' t had to do much inte rpre ting  on 
tha t pa rticu lar point in 303(d ).

Mr. Williams. 1 am having some difficulty in understanding why 
the Commission should consider the princip le of the shipment  of dry 
bulk commodities as being any different from the shipment of liquid 
bulk commodities.

Mr. Murpiiy. Mr. Chairman, maybe I can clari fy tha t somewhat. 
Section 303(b) , which we recommend for  repeal, is not confined to dry 
bulk commodities. It  applies also to liquid bulk commodities which 
are not covered by section 303(d). I am afra id tha t some confusion 
has arisen on this point. In the specialized handling of bulk com­
modities under section 303(b), whether liquid or dry, the type of 
equipment that  is used is of a more specialized type than  you find in 
the ordinary tanker type of  operation for the ordinary movement of 
liquid o r the  regular type of barge used in the ordinary movement of 
dry bulk commodities.

Mr. W illiams. Isn ’t t ha t the argument tha t you are using on page 
6 of your statement to support your recommendation th at exemptions 
be removed; namely, that  certain dry bulk commodities require special 
handl ing and special types of equipment, and so fo rth ? You use that 
argument.

Mr. Murphy. Yes, I am speaking there of-----
Mr. Williams. If  I understand it correctly, you are using tha t 

very argument in support of maintaining  an exemption for liquid 
commodities, and at  the same time you are using it  as an argument  for 
removing the exemption for dry bulk commodities.

Mr. Murpiiy. Tha t is the way i t sounds when you read it. And, of 
course, I have more in mind than just that  when I speak of thei r 
being buil t l arger to accommodate more cargo. There are o ther types 
of specialized handling tha t go in connection with the loading and 
unloading and storage problems with which you are confronted. I 
believe that we must keep in mind th at section 303(b) applies to both 
dry bulk and liquid bulk commodities not falling within the section 
303(d) exemption.

But, to me, I do see a difference in the two types of cargo for which 
the carriers  are t ryin g to compete. And I say again, we have had no 
real complaint or showing tha t the liquid commodity exemption in 
section 303(d) has given the regulated carries as difficult a problem on 
meeting competition as the dry bulk and liquid bulk commodity 
exemption in section 303 (b).

Mr. W illiams. Would the enactment of this bill, TI.R. 5595, affect 
the movement of  bulk commodities on the  Great Bakes ?

Mr. Murpiiy. Yes; sir, except for contract  ca rriers which, I  th ink, 
come under paragraph (c ).

Mr. W illiams. I am not familiar wi th paragraph  (c). What does 
tha t paragraph  provide in general ?

Air. Murpiiy. I think that refers to cont ract carriers that are oper­
ating in waters—pass through or operate in waters that  are made 
interna tional  waters by treaty  or  other  agreements.

Mr. Williams. Are they made interna tional waters from shore to 
shore, or is there a line runn ing down the middle of the lake tha t 
divides them?
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Mr.  Murp hy . I am no t fa m ili ar  with the  tre at ies or  agre eme nts,  
Mr.  C hairm an. I ju st would n’t be in a position  t o answ er.

Mr. W illiams . Ixj t’s take  the  example of a sh ipm ent fr om  Cleveland 
to E rie,  Pa .

Mr. Murphy. I th ink perha ps , Mr. Ch airma n, I  will  have to  say 
thi s, th at  I cannot  e xpress any  views for the  C omm ission, because  we 
hav en’t int erp ret ed—I don’t recall any  in terp re ta tio n of  t hi s pa rt icu­
la r par t of  section 303—pa ra gr ap h (c). 1 migh t read  it into the
record  i f you have n o objec tion . I t  i s sho rt.

Mr. W illlvms. Le t us rea d th at  into  the  record  now. I t  sim ply  says:
Nothing in this pa rt shal l apply  to transp ortation by a con trac t carrier by wa ter  of commodities in bulk in a nonoceangoing vessel on a normal  voyage dur ing  which (1) the cargo space  of such vessel is used for the  carrying of not more than  three such commodities, and (2) such vessel passes with in or through  waters  which are made intern ational for  navigation  purposes by any tre aty  to which the United States is a par ty.
Th e question, of  course, ari ses  a s to wh eth er thes e wa ter s have  been 

made inter na tio na l fo r nav iga tio n purposes, does it not?
Mr. Murpiiy . Yes, sir.
Mr. W illiams. Would th at  not be the  c on tro lling  i ssue?
Mr. Murp hy . That  would  l>e it,  as I  read  i t, the  dete rm ini ng  fact or.
Mr.  W illiams. But  you are not prepared  to ans wer t he  questio n as to  wh eth er i t is or  no t ?
Mr. Murp hy . No, we have not studied the  quest ion.
Mr. W illt ams. Now, as to IT.R. 9046, let me ask  th is quest ion : 

Fi rs t,  if I underst and it cor rec tly , II. R. 9040 makes the exempt ion 
ap ply to the  comm odity its el f inst ead  o f t o the tow o r to the  vesse l, is th at rig ht?

Mr. Murpiiy. I f  I un de rst an d your  question, Mr. Ch airma n, the  
II. R. 9040 would exem pt three  comm odities, bulk  com modi ties, yes, s ir, 
reg ard less of  w hethe r y ou had six commod ities  in  the  tow or you had 
othe r non bulk commodities. Th ere  wo uld be a t leas t three  th at  w ould  be exempt .

Mr. W illiams. Let  us tak e the  two  exam ples  I  men tioned a few 
minutes  ago. We  had  one barge  of  coal and  one barge  of san d and  
anoth er  ba rge  of  gr ave l, and  then  five barges  o f automobi les. Would 
the sand , gravel and  coal  unde r II.R,  904G be exempted  and the auto - mobi les be regu lat ed  ?

Mr. Murphy. Yes, s ir.
Mr. W illiams . Th e only difference  in pri nc ipl e between th e Com ­

mission ’s bil l and IT.R. 9046 is th at  the  Commission’s bi ll would  pr o­vide  th at  all of  thes e com modities  be reg ula ted  ?
Mr. Mur piiy. Yes, s ir.
Mr. W ill i ams. Since, the n, the  e xemption which would be appli ed  

unde r IT.R, 9046 would be dire cted to the  bulk  com modity its el f r at he r 
tha n to the na ture  and ch arac ter  of  the  bala nce of the tow or  the balance o f the vessel ?

Mr. Murphy. That  is correct.
Mr. W illia ms. An d, o f course, w ith  the th ree com mod ity lim ita tio n.
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Mr. F riede l has pointed out tha t on page 2 of your statement you 
say:

The proposed am endm ent would  be appl ica ble  only  to tr an sp or ta tion  pe r­
form ed  on th e Mis siss ipp i River sys tem , inc lud ing  th e Ohio,  Ten nesse e, and 
Missouri Riv ers , the Gu lf In trac oas ta l W aterway , an d tli ei r con necting , in te r­
connect ing,  an d tr ib ut ar y in land  wa terw ay s.

Let us take a shipment on the Warr ior  R iver in Alabama, which I 
understand runs  into the Tombigbee somewhere down the line, and 
the Tombigbee, in turn , goes down to Mobile Bay. Would carriage 
on the Warrio r River  be affected by this bill ?

Mr. Murphy. No, I don’t understand tha t it would.
Mr. W illiams. Do you understand the purpose of lim iting  th is bi ll 

to the t ransportation  provided in  those specific waterways? I  under­
stand  this is not the Commission’s bill, but I am asking for informa­
tion.

Mr. Murphy. In  response to your previous question, Mr. Nowell 
advises that  a movement on the Warrio r and  Tombigbee Rivers would 
be covered by the bill.

Mr. Williams. Shipments  over what rivers would not be covered 
by this, for instance ?

Mr. Nowell. Well, the Hudson River or the Columbia River  or 
Puge t Sound, San Francisco Bay.

Mr. W illiams. Do you know why tha t should be t reated any di f­
ferently?  I understand the Commission is not suggesting this bill, 
but do you know the reason behind th at, t rea ting  the Mississippi River  
system differently ?

Mr. Murpiiy. This is just my offhand opinion as to why the bi ll is 
restricted as it is. I think  it is because of the Commission’s decision 
in the WC-5  proceeding, which was a Mississippi Valley Barg e Co. 
exemption proceeding. And I think tha t is the reason why the bill is 
restric ted to the waterways system described therein . But  tha t is an 
assumption on my part.

Mr. Williams. This is mentioned specifically in the bill itself.
Mr. Murphy. Yes, sir.
Mr. Williams. Perhaps tha t will lie explained la ter.
Mr. Murphy. Tha t is described in section I I  of the bill. Perhaps 

some of the carrier  witnesses can answer it.
Mr. Williams. Now, with respect to the thi rd bill, H.R. 10542, tha t 

bill would simply repeal the Inland Waterways  Corporat ion Act.
You have suggested certain amendments to require t hat  the Federal 

Barge Lines continue such operations as they are now required to carry 
on. Aft er the dissolution of the corporat ion, would this  company 
have to have approval by the Commission before it  can discontinue 
any of its operat ions, is that correct ?

Mr. Mitrpiiy. I would state it is a little  different, Mr. Chairman.
What we are asking here is to  make it specific, th at if the Inland 

Waterways Corporation is dissolved, which would relieve Fede ral 
Barge Lines of the present provisions of the contract  to provide  certain 
types of less carload service, that  it  be clearly understood tha t in elimi­
nating the  type of services and tariff  provisions that  would be affected
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by i t tha t they would have to follow the provisions of the statu te in 
making those changes. And I think  you can see why tha t would be 
desirable, because the public should be given an opportuni ty to know 
what changes and services they are going to modify and eliminate as 
a result of it, so you can be sure they  do not go beyond the re lief that 
they are granted by such legislative action.

Mr. Williams. Air. Friedel , do you have any questions ?
Air. F riedel. As I  understand i t, you are in favor of 10542, if pro­

visions are made for the payment of the $5 million in the terms of 
the contract ?

Air. Murphy. Tha t is one of the two suggestions we made, yes. 
We think there  should be some provision made, if it hasn’t already been 
done, to designate some Government agency to receive the money, and 
we suggest tha t it be the Department of Commerce.

Air. F riedel. Actually one provision is for  the  unpaid balance, set­
ting  up the Government agency to  receive it is the purpose, is that  correct ?

Air. Murphy. What we had in mind there was designating someone 
who would have the responsibility  of collecting and receiving the money.

Now, as to any change as to when it  is due and payable, we didn’t 
get into tha t featu re of it.

Air. F riedel. In reference to H.R. 9046, the second parag raph , that 
the bulk amendment be applicable only to “transpor tation on the 
Mississippi River system, and including the Ohio, Tennessee, and 
Alissouri rivers, Gulf In tracoastal Waterways, and all of the ir connect­
ing, interconnecting and trib uta ry inland waterways,” my question is 
th is : What effect would that have on the Chesapeake Bay ?

Air. Murphy. Tha t would have none on the Chesapeake Bay.
Air. F riedel. They would not be exempt?
Air. AIurphy. As I  read the bill, they would not be relieved of the 

exempt bulk commodities ru ling in WC-5 because they do not come 
within the described terr itory to be affected by the proposed legislation.

Air. Williams. Air. Chairman, as 1 understand i t, the railroads do 
not have a dry bulk exemption, do they ?

Air. AIurphy. No, sir.
Air. Williams. Everything tha t is carr ied by the  ra ilroads is sub­

ject to regulation, is that  right?
Air. AIurphy. Yes, sir.
Air. Williams. What about trucklines ?
Air. AIurphy. You would have some agricul tural commodities tha t 

would lie exempt.
Air. Williams. I s there a dry bulk commodity exemption ?
Air. AIurphy. No, not as such.
Air. AYilliams. Why is the distinction made between rail transpor­

tation and barge transp orta tion with respect to diy bulk commodities?
Air. AIurphy. Well, this diy  bulk commodities as fa r as regula­

tion by the Commission was pu t in part II I of  the act, I am not in a position-----
Air. AVilliams. You did not review the legislative history behind tha t?



WATER CARRIER BULK COMMODITY EXEM PTI ON 25

Mr. Murphy. No, 1 didn’t review tha t sufficiently to discuss why 
tha t was put in.

Mr. Williams. I don't believe I have any more questions.
Any fu rther questions ?
(No response.)
Mr. W illiams. Permit me to express the appreciation of the com­

mittee for your appearance here today.
As I  stated  at the outset, you have given us a very good picture of 

the Commission’s position with regard to these several bills. Thank 
you very much.

Mr. Murphy. Thank you. I may say tha t I feel a little embar­
rassed over not answering some of  your  questions, and on this  section 
303(c), may I assume tha t if you do wish th e Commission to express 
any views on that that you will notify  us ?

Mr. W illiams. I would appreciate it if you would submit a state­
ment, perhaps, in writing , with respect to whether or not the  Commis­
sion believes tha t the bill which they sponsored, H.R. 5595, would 
affect the transporta tion  of dry bulk commodities on the Great Lakes.

Mr. Murphy. Very well, sir.
(The statement submitted by Mr. Murphy fo llows:)

Interstate Commerce Commission,
Washington, D.C., May 9,1962.

Hon. J ohn Bell Willia ms,
Chairman, Transporta tion  and Aeronaut ics Subcommit tee, In ter sta te and For­

eign Commerce Committee, House of Representat ives,  Wash ington , D.C.
Dear Chairman Williams : During the  course of my testimony before your  

subcommittee on March 27 on H.R. 5595, H.R. 9046, and H.R. 10542, you re­
quested th at  we “submit a sta tem ent  * * * in wri ting * * * with  respect to 
whether or not  the Commission believes th at  the  bill which they sponsored, 
H.R. 5595, would affect the  transp ort ation  of dry  bulk commodities on the  
Great  Lakes.”

H.R. 5595, which  would repeal the  bulk commodi ties exemption afforded  by 
section  303(b) of the  In te rs ta te  Commerce Act, was  intro duce d at our request. 
Legis lative recommendations  to repea l section  303(b) were  conta ined in our 
74th and 75th ann ual  rep ort s to Congress. The  direct  answer  to your question 
is that  if H.R. 5595 is enacted, bulk commodities  now being car ried  by water  
comomn c arr ier s on the  Great  Lakes under the  section  303(b) exemption would 
become subject to economic regu lation under the provisions of the  In ters ta te  
Commerce Act.

The exemption provided in section  303(c),  to which you referred dur ing  the 
course  of the hear ing,  applies only to con tract ca rri ers by wa ter  tran spo rtin g 
commodities in bulk in non-ocean-going vessels on normal voyages during 
which the  cargo space  of such vessel is used to car ry not  more tha n thre e 
such commodities and the  vessel  passe s within  or thro ugh  waters made int er­
nat ional for  navigat ion purposes  by any tre aty to which the  United States 
is a par ty. In oth er words, the  repeal of section  303(b) would bring  com­
mon carriers  by wa ter  of commodit ies in hulk operating on the Grea t Lakes 
under economic regulation, bu t would not  brin g those con trac t car rie rs by 
wa ter  described in section 303(c) und er regula tion.

When section 303 was being considered by the  Congress in 1939, the  Commis­
sion, a t th at  time,  wa s of the view th at  section 303(c) was unnecessary, and th at  
section  303(b) was  broad enough to inclu de the  exemption now conta ined 
in section 303(c). It  app ears th at  subsec tion (c) was dropped from the pro­
posed bill at  one point, but  was aga in offered as an  amendmen t dur ing the  
debate on the  floor of the  Senate in 1939. The amendment was adopted despi te 
Sena tor Whee ler’s assuranc e th at  it  was not  necessary .

The legislative his tory  of section  303(c) indicate s the  congressional intention 
th at  the exemption should  be applicab le to the Great Lakes. In House Report 
No. 1217, which rela tes to the  measure th at  ultimately became the Transporta -
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tion Act of 1940 and which was added as pa rt II I to the In ter sta te Commerce Act, it is sta ted, at page 21 the reof, as fo llows:
“Subsection (c) exempts transp ort ation  by a con trac t ca rri er  by water  of commodities in bulk in a non-ocean-going vessel on a norma l voyage during which the cargo space of the  vessel is used for  car ryin g not more tha n three such commodities, and during which the vessel passes with in or through  wate rs which are  made inte rna tion al for navigation  purposes by any tre aty to which the United States is a party . This  will apply on the Great Lakes. If  the  con­tra ct  carriers  in question were regu lated  it  would place them at an un fa ir advantage  in the ir competit ion with  unregu late d Cana dian vessels.”This background makes it clea r that  the congressional intent  was to preserve the means by which domestic con tract ca rri ers were able  to compete with unregulated  Canadian vessels on the Gre at Lakes. That is, if the  transp ort a­tion of bulk commodities by domestic wa ter  con trac t ca rriers  operating on the Grea t Lakes were subjected  to regula tion, such carri ers would then be required to publish the ir rates . This  would enable Cana dian car rie rs to shave the ir rates to a point slightly  below the rat es  of domestic contrac t ca rri ers and thus place the Canadian carriers  in a dist inct ly advantageous competitive position at  the exj>ense of the domestic con trac t carrier s.
It  appears, therefore, that  the principle which the  Congress, in its  wisdom, recognized in the passage of the Tra nsportatio n Act of 1940, has now become of considerable importance again. In other words, if section 303(h) is repealed with a result  th at  exempt bulk commodities transported  by wa ter  common car­riers operating on the Gre at Lakes are brought unde r economic regulation , and bulk commodities tran sported  by wa ter  con trac t car rie rs operating under the exemption in section 303(c) are  not, wa ter  car riers tran spo rting bulk commodi­ties on the  Great Lakes may, under the  provisions of the act, perfo rm service as both a regulated  common carrier by water  and an exempt con trac t carri er  by w ater whichever is most advantageous  to them under the circumstances . A water common carrier , operating  solely in tha t capacity, would thus he at  a dist inct  competitive  disadvan tage  since he must publish his rat es  and thus enable wa ter  contrac t carriers  to offer rat es on the same traffic which can be changed a t will.
The best solution, therefore, seems to l>e to repeal the bulk commodity exemp­tion in section 303(b) but  to excep t from economic regulation those water com­mon ca rri ers ojjerat ing on the Great  Lakes, and to r eta in the present exemption extended to water con trac t ca rriers  as provided  in section 303(c). This could be accomplished by repea ling section 303(b) and by insert ing into  section 303(c) af ter the words “Nothing in thi s pa rt sha ll apply to tran spo rtat ion  by a” the  follo wing: “common or.”

Sincerely,
R up er t L. Mu r p h y , C ha ir m an .

Mr. W illiams. Th an k you very  much.
The next witness is M r. Fra nk L. Ba rton, Deputy Und er  S ecreta ry 

of  Commerce f or  Tra ns po rta tio n.

STATEMEN T OF HON. FR AN K L. BARTON, DEP UTY  UNDER SECRE­
TARY OF COMMERCE FOR  TRANSPORTATION

Mr. Barton. We have  a  s tatem ent in the form  of  a  le tte r, bu t with 
yo ur  perm ission I will sum ma rize th at  sta tem ent . I  believe I  can 
do i t in less tim e than i f I  re ad  it  in f ull .

(The  le tte r r eferred to is t he  re po rt  of t he  Department,  of Commerce 
and appears  on p . 6.)

Mr. Barton. My nam e is Fra nk L. Ba rto n. I  am De puty Un de r 
Secre tary o f Commerce for T rans po rta tio n.

I  appear her e fo r the De pa rtm en t of  Commerce with resp ect  to 
H.R.  10542, which wou ld repeal  the  In land  Wate rways Corpo rat ion  
Act .

As you know, Mr. Ch air ma n, the  service  rendered by the Federal  
bargei ines of the  In la nd  Wate rways Co rpo rat ion  was ori gin ally 
sta rte d by the Se cre tar y of  W ar  du rin g World  W ar  I in an effort
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to get material to the seacoast in order that it might be taken to Europe 
to aid  the war effort. This was to avoid the railroad congestion tha t 
existed at that, time.

In 1924 the Inland Waterways Corporation Act was passed that  
gave the responsibility for opera ting this service to the Secre tary of 
War. The In land  Waterways Corporation was made a responsibili ty 
of the Secretary of Commerce by Reorganization Plan  No. 2 of 1939. 
Under this law the Federal bargelines was operated  as a common 
carri er barge service of a developmental natu re on the Mississippi 
and Missouri Rivers, through  the gulf , and up the  Warrio r River, until  
1953. At that  time, i t was sold to the present owners in accordance 
with the act which provides that the facilities  could be sold or leased 
to priva te interests upon the finding by the Secretary of Commerce 
tha t prescribed stages in the development of river transportation were

x achieved.
The contract of sale for the property  in accordance with the law 

contained a requirement tha t the purchaser would continue to render 
service substantially  similar to th at rendered by the Corporation when 
under the supervision of the Secretary of  Commerce.

Accordingly, the standards of performance contained in the con­
trac t provided for, (1) a stated  number of trip s over the various 
distric ts served bv the Corporation; (2) continued less-tban-bargeload 
service in a specified amount for the benefit of small shippers.

Onerous penalties in the form of liquidated damages as provided  
in the statu te were made a pa rt of the contract of the sale to assure 
performance. We find tha t the purchaser now takes the position 
tha t these required conditions do no t fit circumstances now existing, 
specifically th at larger towboats allowing larger tows make the num­
ber of trips required obsolete.

Further, the purchaser mainta ins that less-than-bargeload traffic 
has not developed, although the purchaser  hired solicitors in an honest 
effort to  obtain such traffic. Despite these efforts, less-than-bargeload 
traffic has decreased and has remained unprofitable.

The  burden imposed by these conditions has caused the purchaser 
to consider his liabilities under the cont ract. However, because of the 
precise directions contained in the statute, the auth ority  to amend 
the contrac t with respect to the service to be maintained is questionable at best.

The contract provides tha t if legislative relief is granted from the 
requirements, tha t the purchaser shall continue service substant ially 
similar to tha t rendered under Government ownership, the contract 
shall be deemed as modified to reflect such change.

j  This bill proposes such a change.
The Departmen t of Commerce concurs in the appropriateness of 

seeking such a determination by the Congress. If  a change in cir­
cumstances is found to exist by the Congress upon the considera tion of  
a showing made by the purchaser’s representatives and the bill becomes 
law, the contract of sale would automatically be modified to a cont ract 
without the present service requirements, but  would be directed only 
to securi ty for  payment of the $5 million remaining to be paid of the  $9 million original sale price.

Because of their knowledge of day-to-day operations, we believe tha t 
the purchaser’s representatives are* well qualified to advise your com­
mittee with respect to the change of circumstance in the indus try
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either since 1924 when the act was orig inally passed, or in 1953, when 
the sale was consummated.

I should poin t out tha t in the unlikely event that the purchaser de­
faults under the present contrac t of sale, the responsibilities remain 
on the Secretary o f Commerce to continue the barge service as directed 
by Congress.

In  considering changed conditions since 1924, this possibility, in our 
opinion, should be taken into account by the Congress in its determin­
ation of the need for  a continuation of th is service.

In  other words, do you want the Federal Government to stay in the 
barge business ?

If  a bill containing the purpose provided in H.R. 10542 is enacted, 
these suggestions are offered:

First, the bill should clearly include a savings clause to assure th at 
the obligation for the payment of the balance of the purchase price 
continues as an obligation there after running to the Secre tary of Com­
merce or his assigns.

Second, there remains an obligation of the Corpora tion arising 
out of the sinking of the towboat Natchez. This item should also be 
provided for in the savings clause.

Mr. W illiams. What was tha t la st one now?
Mr. Barton. The towboat Natchez  sank, and one of the widows 

brought suit. She wouldn’t accept fhe compensation allowed but 
brought suit for additional liability. The case has been in the courts 
since tha t time. As I understand tha t it will probably be settled. 
That is an obligation of the  purchaser, and we would like it  to remain 
so.

Mr. W illiams. I see.
Mr. Barton. My thi rd  suggestion is with respect to the general 

directions of section 141 of title 49 of the United States Code, to main­
tained in section 141 would in the opinion of the  Department of Com­
at repealing the  specific directions contained in sections 151 to 157, in­
clusive, for establishing Inla nd Waterways Corporation, but the bill 
does not touch section 141. The repeal of the general direction con­
tained in section 141 would in the opinion of the D epartment of Com­
merce be consistent with the purpose of H.R. 10542. In  o ther words, 
the present bill takes out the requirement of specific action to estab­
lish the Inla nd Waterways  Corporation but section 141 contains a gen­
eral direction to go in this kind of business which the bill leaves un ­
touched. We think they should be treated together.

To summarize, Mr. Chairman, subject to the suggestions offered with 
respect to the savings clause and possible repeal of section 141, the 
Department of Commerce offers no objection to the enactment of 
H.R. 10542 in the event Congress determines that  a change in circum­
stances has occurred sufficient to warrant  a  decision th at the need for  
barge service by the Federal  Government no longer exists.

Mr. Williams. Would you care to comment on the suggestion of 
the Intersta te Commerce Commission made by Mr. Murphy tha t the 
bill be amended so as to give the Commission control over the activi­
ties which were required under the contract  before these activities 
could be discontinued or changed ?

Mr. Barton. In  other  words, they would remain subject to regula­
tion under the Inters tate  Commerce Act.
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Mr. Williams. The same requirements would continue to apply 
until  a change will have been authorized by the Inters tate  Commerce 
Commission, as 1 unders tand the testimony.

Is th at correct ?
Mr. Murphy. Our suggestion was tha t it be made not an amend­

ment, Mr. Chairman, but it be made clear in the committee’s report 
tha t if you do repeal the act, tha t it be made clear that  they are to 
bring  about such changes in the present tarif f provisions and regu la­
tions tha t in so doing they comply with the present statutes of 
publication.

Mr. W illiams. I see. Thank you.
Mr. Barton. We would agree to that.
Mr. W illiams. I do not believe 1 have any fur ther questions.
I do not believe you are here to test ify on the other two bills, are 

you, Mr. Barton ?
Mr. Barton. No, sir.
Mr. Williams. Thank you very much, Mr. Barton.
I believe t ha t is all the witnesses th at we have scheduled for this 

morning.
The committee will stand adjourned until  tomorrow morning at 

10 o’clock.
(Whereupon, at 11:15 a.m., the  committee recessed, to  reconvene at 

JO a.m., Wednesday, March 28, 1962.)
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TO REPEAL  INLAND WATER WAYS COR POR ATION ACT

W E D N E SD A Y , M A R CH  28 , 19 62

H ouse of R epresentatives,
Subcommittee on T ransportation and A eronautics 

of the Committee on I nterstate and F oreign Commerce,
Washington, D.G.

The subcommittee met, pursuant to recess, a t 10 a.m., in room 1334, 
New House Office Building, Hon. John  Bell Williams (chairman of 
the subcommittee) presiding.

Mr. W illiams. The committee will be in order, please.
This morning the Subcommitee on Transpo rtation and Aeronautics 

will continue its hearings  on three bills, affecting inland water trans­
portation . Our first witness this morning is Capt. A. C. Ingersoll, 
president of the Federal Barge Lines.

1 should like to state that Representative  Hale Boggs has told me 
tha t he intended to be present at these hearings  but was unavoidably 
detained. He endorses the statement of Captain  Ingersoll.

You may proced, Captain.

STATEMENT OF A. C. INGERSOLL, JR., PRESIDENT, FEDERAL BARGE 
LINES,  INC.

Mr. I ngersoll. I am A. C. Ingersoll, Jr. , president of the Federal 
Barge Lines, Inc., of St. Louis, Mo., a private ly owned corpora tion 
opera ting transporta tion facilities purchased from the Inland Water­
ways Corporation in 1953.

I am appearing  today in support of H.R. 10542, a bill to repeal the 
Inland Waterways Corporation  Act (sec. 151-157, title  49, U.S.C.). 
It has been my pleasure to appear before this committee before, 12 or 
14 years ago, in my then  capacity  as president of the Inland Water­
ways Corporation, urging tha t the money-losing Corporation be re­
habili tated so th at it could be put on a paying basis and made salable 
as a “going concern.” That purpose has been accomplished; the Gov­
ernment's baregline has been sold as a “going concern” ; it is a success­
ful private  enterprise, and now I  am asking tha t the 1924 enabling act 
tha t set up the Inlan d Waterways Corporation be repealed so that the 
enterprise  may continue to serve the public, pay its debts to the Gov­
ernment, and grow and prosper.

31
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Tn my testimony I shall describe the purposes of the In land  Water­
ways Corporation Act, how those purposes have been accomplished, 
and why the act should be repealed.

As to the pui pose of the Inland  Waterways Corporation Act, at the 
time of World War I there was no water transport of any conse­
quence on the inland rivers of the United States. With minor ex­
ceptions the great rivers of the  Midwest were in their  natural state; 
channels were shallow and undependable. The once-flourishing 
packet boat industry was dead; barge transporattion was just be­
ginning to be developed in a primitive way on a small scale here 
and there around the Mississippi Valley.

The Congress had authorized a beginning of improvement of the 
navigation channels on the rivers, but private capital was slow to en­
gage in barge t ransportation on the waters where the growth of rail ­
road transportation  had completely eliminated the packet boats.

Then the sudden surge of activity in World War  I resulted in seri­
ous traffic congestion around the ports. As a measure to help allevi­
ate this congestion the Railroad Administra tion, the Government 
agency then operating the Nation's railroads, acquired boats and 
barges wherever they could be found and instituted a water t rans por­
tation service on the Mississippi and elsewhere.

This operation was so welcomed by the public in the Mississippi 
Valley that  in the Transporta tion Act of 1920, which returned the 
railroads to private operation, provision was made, in section 201 
(now sec. 141, title 49, U.S.C.) to continue the water line under the 
War Department.

In  the 1920 act also in section 500 (now sec. 142, ti tle 49, U.S.C.) , i t 
was—
de cl ar ed  to  be th e pol icy  of  Con gres s to  pro mote , en co urag e, an d develop  w at er  
tr an sp ort at io n , se rv ice an d fa cil it ie s in conn ec tio n w ith  the comm erc e of  the 
U ni te d S ta te s an d to fo st er  an d pr es er ve  in fu ll vigo r bo th ra il  an d w at er  
tr an sp ort at io n.

The Government’s barge operation, known officially as the Inland 
and Coastwise Waterways Service, but colloquially as the Federal 
Barge Line, continued as an arm of the War  Department until 1924. 
During these years two things appeared: There was a growing pub­
lic demand for barge service, but the inadequacy of channels and 
terminals put severe limitations  on the operation. Also, as the barge 
operat ion grew in scope and complexity, the awkwardness of trying to 
conduct a business operation within the framework of a Government 
department became increasingly apparent.

So, in 1924, II.R. 8209 was introduced, to set up a Government cor­
poration to carry on t he barge operat ion. The committee report  (No. 
375 dated March 0, 1924) in recommending t he bill, said ;

Th e Sec re ta ry  of  W ar , und er  a m an dat e of Co ng res s, is now  co nd uc tin g th e 
ex pe rim en t, tr y in g  to dem onst ra te  th a t whe n th e ch an ne l of ou r ri ver s a re  mad e 
na viga ble, w ate r tr ansp ort a ti on  can he mad e pr of ita bl e to  pri vat e ca pital  an d 
benef icial to  th e people th ro ug h th e ch ea pe ne d cost of tr an sp ort at io n .

The report went on to say that  the purpose of the bill was:
1. To carry on the mandate of Congress in section 500 of the Trans­

port at ion Act of 1920.
2. To reorganize the enterprise  on a practical business basis.
3. To continue the operation until it could be transferred to private 

ownership to the liest advantage of the government.
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The committee report also sa id :
If  th is  bi ll bec omes a law , th e G ov er nm en t ca n and will  w ith in  th e  n ex t 5 years  

dem onst ra te  no t on ly  th e pra c ti cab il it y  of  w a te r tr an sp o rt a ti o n , hu t th e g re a t 
ad van ta ge an d eco nomy  to sh ip pe rs , and th e pr of itab le  re su lt s th a t w ill  re w ard  
p ri vate  cap it a l inve sted  in tr an sp o rt a ti o n  fa c il it ie s on our ri vers . An d whe n 
th a t tim e com es, it  is  th e ju dgm en t of  th e co m m it te e th a t th e  G ov er nm en t ca n 
disp os e o f it s pr op er ties to  p ri va te  c ap it a l to  an  ad vanta ge, an d w it hd ra w  e nti re ly  
fr om  su ch  ac tivi ties .

ILK. 8209, the Inland Waterways  Corporation  Act, was passed on 
June 3, 1924. It  is now in sections 151-157, t itle  49, United States  
Cotie. In section 153(c) it was declared to be the policy of Congress 
to continue the operation until  fo ur objectives had been accomplished:

1. Adequate channels completed.
2. Adequate terminals  provided.
3. Joint rail-water rates filed.
4. Private parties engaged in common carr ier service on the  rivers.
I would like to turn  to  accomplishment of the objectives of the cor­

poration.
In 1924 the channels on the Mississippi and its tribu taries were 

extremely undependable. A report to the chief executive of the en­
terprise in September 1923 describes the situation tha t prevailed  on 
the Mississippi:

Me m p h is , T en n ., Sep te m ber  23 ,192 3.
C olo nel  Ash bu rn ,
C hi ef  In la nd  a nd  Coa stwise W ate rw ays  Ser vi ce ,
W as hi ng to n,  D.C .:

We a re  in  ve ry  g re a t di ffi cu lty  ow ing to  ch an ne l. O ur  m onth ’s re su lt s  a re  
a lr eady  bl as te d an d we  ca nno t es ca pe  sh ow ing a loss, a s  th e  pre se nt pro sp ec ts  
a re  th a t we  will  no t get  any mor e tows in to  New O rlea ns  be fo re  th e  en d of  
th e mon th , an d we  ha ve  on ly  succ ee de d in  get ti ng  th ro ugh  18 bar ges  th us fa r.  
Io wa,  Il linoi s,  and Nolcomis  hav e be en  st ru ggli ng  to  get  fr e ig h t th ro ugh  fr om  
St . Lo ui s to  Cai ro  sin ce  th e 18 tli an d not  a sing le  ba rg e has  ye t re ached  C ai ro  
a t th is  ho ur .

I t  is a const an t su cc es sio n of  do ub le  tr ip pin g and pull in g st ra nded  bar ges  off 
bar s.  B ato n  Ro ug e nor th bo un d pa ss ed  Helen a  th e  n ig h t of  th e  19 th.  G ro un de d 
th re e  of  he r ba rg es  a t Sho ofly, 60 m iles  be low  M em ph is and  a f te r  w ork in g 48 
ho ur s,  w as  un ab le  to  e it her re le as e th em  or find su ffi cien t w ate r to  get  th em  
th ro ug h.  Sh e fin all y wor ke d th re e  ba rg es  ov er  and ca me th ro ugh  w ith  th es e 
th re e  as  fa r  as F in le y B ar , 27 m ile s be low  Mem ph is,  and gro unded  al l th re e  of  
th es e bar ge s an d sh e has  no t succee de d in  get ti ng  t he m  ov er  a t noon  toda y.

No ba rg e in  an y of  th e so ut hb ou nd  to w s dra w s ov er  6 fe e t 9 inch es , and  th e 
ch an ne ls  in  nu m er ou s pl ac es  a re  im pa ss ab le  fo r to w s of m or e th a n  tw o b a rg e s : 
an d a t Sho ofly ba rg es  dra w in g 6 fe et had  to  be  ta ken  th ro ugh  sing ly . O ur  
to w bo at s dra w in g 8 fe et ha ve  be en  re pea te dly  ag ro un d,  bu t succ ee de d in  d re dg­
ing th e ir  way  th ro ug h.  The  ri v e r be tw ee n St.  Lou is  and C ai ro  an d be tw ee n 
Mem ph is and  H el en a re pre se n ts  th e  re ac hes  gi vi ng  us th e  m os t trou bl e.  All  
dif fic ul tie s ha ve  be en  re port ed  to  th e  en gi nee rs  by  w irel es s o r te le ph on e an d 
ad vice  of  ch an ne l co nd it io ns  al so  re port ed  to  th e  en gi nee rs  by  w irel es s or te le ­
ph on e an d ad vice  of  ch an ne l co nd it io ns  al so  re port ed  to  th em  as  our m ast ers  
fo un d them . Eng in ee rs  see m to  be  do ing a ll  th e ir  eq ui pm en t is  ca pab le  of, bu t 
our  e arn in gs a re  go ing to  p iec es  n ev er th el es s.

The Mississippi above Cairo was only seasonably navigable. The 
Illinois  was only navigable  for  shallow draft, vessels as fa r as LaSalle, 
Ill .; there was no water connection to Lake Michigan. On the  upper 
Mississippi there was a channel only at in termit tent time of high water. 
Shoal water was the prevail ing condition on the Missouri, and com- 
merical nav igation there was impossible.

Since 1924 the lower Mississippi has been improved all the way from 
St. Louis to the Gulf of Mexico by channel regu lation and bank stabili­
zation so that more than  a 9-foot channel is available most of the  time.
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Only fo r shor t perio ds of low w ate r ea ch y ea r do a few shoal spo ts oc­
cur  which  require channel mainte nan ce by dre dging . A 9-foot chan­
nel is available  the  yea r round .

By a system of  full-s ize locks and  dam s the  Ill ino is wa terway has 
been canalized to a 9-foo t d ra ft  a ll th e way from  its confluence with the 
Miss issippi up to t he  hea dwate rs a nd  ac ross  the  h eig ht o f lan d to Lak e 
Mich igan  at  Chicago.

Twenty-seven locks and  dam s have  been bu ilt  on the up pe r Miss is­
sip pi pro vid ing  a dependable  9-foo t channe l all the  wav to Minne­
apol is. On the  M issouri River, the  most undep end able stream  of all, 
by channel reg ula tion and  ba nk  stabiliz ation , and  by reg ula tio n of  the  
discharg e o f the r ive r th rou gh  a system  of  sto rag e dams  in the Dakotas  
and Montan a, a dependab le 6- to 7-foot channel is avai lab le to Kansas 
City and  Omaha.

The Ohio Riv er has  been canaliz ed with modern locks and dam s to 
Pi ttsb ur gh ; the  Tennessee, Ka nawh a, and  Monongahela fo r thei r en­
tir e leng ths.  A coastal canal has been pu t throug h from  No rth ern  
Flor ida sk irt ing the  G ul f of  M exico  al l the  way aro und th roug h New 
Orleans and Galveston  to Ho uston  and  the  Mexican border.

In  a ll, there  are  6,000 miles  o f dep end able connected 9-foot channels 
on th e main waterway s of the Missis sippi Riv er system.

As to development of ter mi na ls,  in 1923 the Government  bargel ine  
handled  traffic at  only five p or ts on the Mississippi R iv er: St.  Louis, 
Cai ro, Caruthersv ille , M emphis,  and New Or lea ns ; the re was no serv­
ice n or th  of St. Louis.  In  1960 Federa l Barge  Lin e handled  fre ight  
to or  from  88 por ts on the  Mis siss ipp i, Illinois,  and  Missouri  Rive rs. 
In  1941 a W ar  De pa rtm en t survey  listed 303 t erm ina ls where barg es 
could  be lo aded  or unloaded on the  M issis sipp i, Ill ino is, and  Missouri  
Rivers. By 1960 this  num ber  had  increased to 593.

Publicat ion  of jo in t rai l-b arg e rat es was accomplished.  By the  
ear ly 193O's Federal  Ba rge Lin e had  in effect a system of jo in t rail - 
barge  rat es on most  commodities  rea ching as fa r eas t as New Yor k 
St ate and  as fa r west as Co lorado  whereby shipm ent s could be made 
par tly by rai l and  p ar tly by wa ter where  a reasonab le len gth  o f w ate r 
hau l could be included in th e ro ute  witho ut undue circui ty.

In  1924 Federal  Ba rge Lin e was the only  common ca rri er  on the  
Miss issippi River sys tem ; there are  now 18. In  1953, accord ing  to 
the  Army  Engin eer s equip me nt reg ister,  169 diff eren t companies  on 
the  Miss issipp i Ri ve r sys tem  and Gul f In tra co as ta l Wate rway oper­
ated  474 towboats o f 500 horsepo wer or  over. By 1961, 329 companies 
ope rated 801 towb oats  over 500 horsepow er on these waters.

The mission of the  In la nd  Wate rways Co rporati on  is completed . 
Th e tas k the Gover nm ent  und erto ok, to fos ter  the develop ment of 
wa ter  tra ns po rta tio n by enga gin g in a pionee r opera tion, had been 
accomplished . Th ere fore,  in accordance with section 153 (d)  (49 
U.S.C .),  the Secre tary of  Commerce  fou nd “navigab le channels and  
terminals subs tan tia lly  available,” and  the  ICC rep or ted to the  Sec­
re ta ry  of Comm erce “that  jo in t tar iff s with ra il ca rri ers [ha d]  been 
published and filed.”

Accordingly  the  Secre tar y of  Commerce was au tho riz ed  by section 
153(d) to sell or  lease the fac ilit ies  of the Co rporati on , prov ide d:

(1) I t mu st no t be sold  to anyone dir ec tly  or  ind irectly connected  
with a ra ilr oa d;



WATER CARRIER BULK COMMODITY EXEMPTION 35

(2) It  must be continued “in common c arrier service in a manner 
substant ially similar to the  service rendered by the Corpora tion” ; and

(3) The facilities were appraised by the ICC and the “fa ir value’’ 
reported to the President.

Specifications were prepared and the public was asked to bid. The 
facilities were sold in Ju ly 1953 to the highest bidder, St. Louis S hip ­
building & Steel Co., fo r $9 million. (ICC , after appraisal, reported 
that the waterline operations  had no commercial value, tha t the 18- 
mile rail line the Corpora tion owned in Alabama had a “ fai r value’’ 
of $2,900,000.)

Inciden tally, I have here a copy of the  contract of sale which I  offer 
to the committee either  for inclusion in the record, i f you like, or j ust  
for reference of the committee staff.

Mr. W illiams. We will accept i t for  our files, if that is satisfactory.
Mr. I ngersoll. The $9 million purchase price was payable in 10 

annual installments of a round $400,000 each, plus interest at 3% p er­
cent on the  unpa id balance, plus  a final payment of $5 million due a t 
the end of the 11th year.

The financing of new construction throu gh commercial channels 
quickly developed tha t the $5 million final payment in a lump sum 
in the 11th year was a hindrance to commercial financing. Accord­
ingly. after 5 years of payments had been made on the purchase price 
according to the above schedule (tota ling $2 million) the payment 
schedule due of $7 million was renegotiated in October 1958 to provide 
for annual  payments of about $625,000 per  year for  the following 
11 years. The interest rate  was increased to 4 percent for the first 6 
years, and to 5 percent for the last 5 years of the new purchase con­
tract .

Incidentally , t hat  renegotiation only changed the terms of the pay­
ment, of the money; tha t is, the  amounts to be paid on the princ ipal 
each year and the interest on the unpaid balance. No other changes 
were made in the terms of the contract  at tha t time.

Payments have lieen made currently when due, inc luding $2,284,140 
of accrued interest to date. The balance due is now $5 million to be 
paid off bv June 30,1969.

Here I would like to call attention to the fac t tha t Chairman 
Murphy’s testimony yesterday  said “1964,” which was the date in the 
original contract. The Commission was apparently  unaware of the 
renegotiat ion of the financial payout.

In addition  to the ordinary provis ions common to business contracts 
between the Government and private citizens, provisions were included 
in the sale contrac t to implement the requirement in  the 1924 act tha t 
the purchaser agree to continue the facilities  in common carrier serv­
ice “in a manner substantially simila r to the service rendered by the 
Corporation.” These provisions consisted of stipulations as to the 
minimum number of trip s that  the opera tor was required to make 
over different sections of the rive r and the minimum amount of “less 
than  bargeload” traffic handled.

At the same time, recognizing tha t “service” in the transpor tation 
indus try is an ever-changing concept, reflecting changing patterns  of 
competition and shipper  prac tices and the effects of continu ing tech­
nological progress, recognition was given in the contract th at for  these 
or other  specified reasons the purchaser might in good fai th be unable 
to fulfill these requirements.
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Th is contr act  of  sale has been in effect fo r nearl y 9 yea rs. Ea ch  
ye ar  an an nu al  repo rt  is s ubmi tted to the Secre tar y of  Com merce re ­
viewin g th e perfo rm ance of t he  F ed eral  B arge  L ine  and re la tin g such 
perfo rmance,  where ap prop ria te , to the service req uir em ents in the 
co ntract of sale. These annu al repo rts have been regu la rly  accepted 
by the Se cretary of Commerce.

Here,  Mr.  Ch air ma n, I wou ld like  to  o ffer to  the  com mit tee a copy 
of  ou r las t ann ual  repo rt fo r the  ye ar  1960, ag ain  fo r such use as 
it  might serve  in  you r co nsider ation o f t hi s b ill.

The Cha irm an . That  wi ll be accepted fo r th e file.
Mr. I ngersoll. T o the  bes t of  ou r knowledge an d belie f there has 

been  no t a single  sh ippe r comp lai nt ag ains t the serv ice ren de red  by 
the Fe de ral Ba rge Line.

We  un de rst an d the re was  a fo rm er  inv est iga tion of the  purch ase  
and subsequen t opera tio n of  the ba rgel ine  by the Hou se Comm ittee 
on Gover nm ent  Or ga niz ati on s; we un de rst an d th at  in  the absence 
of  any  cause fo r comp laint no re po rt  was made as a re su lt of  th is 
inv est iga tion. In  ad dit ion , the pe rfo rm ance  un de r th e co ntr ac t has  
been reviewe d from tim e to tim e by th e Gener al Ac coun tin g Office.

Since the  1953 pu rch ase o f t he  fac ili tie s the new own er ha s invested 
up  to the end of 1961 $14,645,000 in new equ ipm ent  and rec onstruc­
tion of  o ld equ ipm ent.  Th is money has all  come fro m re ta ined  e arn­
ing s an d insti tu tio na l fina ncing secured by pr ef er re d sh ip mo rtgages 
on the  new equip men t. A t t he  en d of 1960 th e d eprec iat ed  book value 
of the equip me nt acq uired fro m the  Gover nment  was $5,515,294; th e 
depre cia ted  l>ook value of new const ruc tion since the purch ase from 
the Government  was $7,854,451.

Le ss- tha n-b arg elo ad qu an tit ies of  frei gh t ha nd led by the Fe de ral 
Ba rge L ine reached  a pe ak o f 1,500,000 tons  in 1938, when such tonnag e 
cons tituted  54 perce nt of  the traffic consist  of  the bar gel ine . Th e 
am ount of  less- than-b arg eload traffic dec lined steadily  th er ea fter  d ur­
ing the rem ain ing  years  of Gover nm ent  opera tio n of  the line to th e 
level of  279,000 to ns  in 1953, when such  traff ic cons titute d 10 p erc ent  
of  the to tal . Since the sale of  the  barge lin e the am ount of  traffic 
mo vin g in separat e les s-than-b arg elo ad con signments con tinued  to 
decline  ye ar  by yea r in spit e o f v igorous efforts  to  encou rage t he  move­
me nt of  such traffic  by  barge.  In  1960 on ly 5,500 ton s moved, bu t in 
1961 the figure  was d own to 1,326 tons.

One  of  the  pr incipa l reason s fo r the  dis appeara nce of  less -than- 
ba rgelo ad  freigh t fro m ba rge tra ns po rta tio n has been the dram ati c 
change in the  cost pe r man-hou r of  dire ct stevedore labor.  In  1932 
longshoremen  ea rn ing 30 cen ts an hour  would hand le 21/ , ton s of 
suga r per ma n-h our, or 12 cen ts dir ect  lab or  pe r ton.  In  1962 long ­
shoremen ea rn ing $2.22 pe r ho ur  handled  1% ton s of su ga r or  a bout 
$1.27 dir ect labo r pe r ton . Th is ten fold incr ease in the  cost  of 
stevedoring du ring  a tim e when  reve nue rem ained constan t ren dered  
uneconom ic the  movemen t of  small quantiti es of nonbulk  fre ight  re ­
qu iri ng  “touch” lab or  to load and u nload the  barge .

Th e ra te  schedule s offering les s-than -ba rge load service to the  sh ip­
ping  pub lic are  conta ine d in 45 separat e ta ri ffs  pub lish ed by the 
Fe de ral  Ba rge Lin es (n ot  coun tin g tar iff s publi shed by connect ing  
ra il ca rriers  to which Fe de ra l Ba rge Lin es is a part y ).  These tar iffs, 
which  only  moved 1,326 ton s of freigh t las t year,  weighed 95 pounds
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yesterday . The Commission has been lenient in not requ iring  us to 
update  them as frequently as is the customary rule;  conservatively 
estimated, it. would cost $60,000 to update  these tariff s today.

The common carrie rs on the rivers have been build ing bigger boats. 
Federal has built and operates the two most powerful towboats in the 
world, the United States  and the America.  With big boats handling 
big tows the frequency of trips  would be drastically reduced except 
tha t the carriers have learned to offset this  tendency toward an im­
pairment of service by towing for each other. In these circumstances 
the tri p requirements become meaningless. At the same time the 
purpose of trip  requirements, to assure service to  the public, has been 
made obsolete by greatly  increased traffic density generally. For  ex­
ample, on the Missouri River between Kansas City and the mouth 
there were in 1953, 42 tri ps of commercial towboats; in 9 years  th is 
traffic density has increased sixfold to 254 trips  in 1961, of which only 
a small fraction were performed by the Federa l Barge Lines.

Competition has been s teadily increasing in the transpor tation in­
dustry  generally, both  between ra ilroads and the bargelines and with­
in the bargeline industry . The most strenuous efforts on the p art  of 
all forms of transporta tion to reduce costs and increase efficiency have 
been necessary to maintain profitable operations.

Increasing ly since 1953 there have been evidences in the public 
speeches of responsible Government officials, in the reports of various 
special study groups in the administration and the Congress, and 
particularly since the Transpor tation Act of 1958, of a changing 
emphasis in public policy on transportation, an increasing attention 
to cost as a criterion in determin ing inherent advantage, and in de­
termining which mode of transportation  in a rate controversy should 
be given preference.

Federal  Barge  Lines, looking back over the long years of its opera­
tion as a governmental and then as a private enterprise, can take pride 
in the spectacular coincidence that  in 1923 its average ton-mile revenue 
was 3.31 mills per net ton-mile; in 1961, 38 years later it was still the 
same, having been as high at 3.82 in 1958 and as low as 3.26 in 1955.

Now I should like to turn to why the Inland Waterways  Act should 
be repealed. The conditions in the contrac t of sale required by the 
provisions in the  act make commercial financing difficult. These con­
ditions constitute an uncerta in burden as to the future requirement to 
perform unprofitable service. There is a question as to whether the 
Government's righ t to reente r the business in the event of defaul t in 
the service requirements might not supersede the rights of a com­
mercial lender in new equipment. There is uncertain ty as to the pre­
eminence of a prefe rred ship mortgage as security in this situation. 
The Government’s lien on prope rty acquired a fter the  purchase of the 
bargeline impairs the purchaser’s equity and makes fur the r equity 
financing more difficult.

During the past 9 years the bargeline has progressed in its con­
struction program on retained earnings. It  is a closely held corpora­
tion. Fo r the future there will be a need to spread the ownership and 
attr act  more equity capital. The special burdens borne by the Fed ­
eral Barge Lines as compared to other common car rier bargelines im­
pede equity financing as well as equipment financing.
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The In la nd  W ate rw ays Co rpo rat ion  Ac t is not  needed any  more . 
Th e publi c in ter es t was p rotected by the  I nla nd W ate rw ay s Co rpora­
tion Ac t in 1924 in  the narro w sit ua tio n of  the  Fe de ral Ba rg e Lines. 
I t  is now pro tec ted  as  to  all  w ate r c arrie rs by th e I nt er st at e Commerce  
Commission, which  was vested by the Tr an sp or ta tio n Act  of  1940 
wi th the  a utho rit y and responsibil ity  to  re gu lat e common car rier  ser v­
ice by barge.

To protec t the Gover nment ’s equ ity,  the Fe de ral Ba rge Lin es in 
toda y’s h ighly  com pet itive tra ns po rta tio n indu str y need s equal access 
to the  money marke t fo r rep lacement  an d grow th with ou t any ex tra  burde n of  reg ula tion.

The I nl an d W ate rw ay s C orpo rat ion A ct  was passed to  help pro mote 
the  rev iva l of  in land  wa terways tran sp or ta tio n,  pa rt icul ar ly  in the- Mis siss ippi Val ley.

Due  in no sma ll measure  to the  pio neering  work of  the In la nd  
Wate rw ays Co rporati on , b arg e t ra ns po rtat io n has  “come back  to  l ife” 
in the Mississip pi Val ley.  Ton-m iles  of  barge  t ra ns po rtat io n on the  
Mis siss ippi Ri ve r system in 1923 were est imated by the Ar my Eng i­
nee rs at  3,710 mi llio n of which  Fe de ra l hand led  16.1 per cen t. By 
1953, 30 years  lat er , ton-mi les  h ad  increased ten fold to 38,290 million, 
of which Fe de ra l hand led  7.3 per cen t. In  the next  7 yea rs, to  1960, 
ton-miles inc reased  an othe r 60 pe rce nt  to 62,367 millio n, of  whi ch 
Fe de ral han dled  4.2 pe rcen t.

Th e co rporat ion’s work is done.  It s  fac ili tie s have been sold  and 
are  being opera ted  in  comm on ca rr ie r serv ice as a successfu l pr ivate 
enterpri se.

Th e publi c in ter es t is am ply  prote cte d by the  In te rs ta te  Comm erce Act.
The pro vis ion s of  the  1924 a ct are obsol ete ; the y no lon ger serve a  

use ful  purpo se,  bu t ins tea d act as a burde n, im pa iri ng  the  ab ili ty  of 
the Fe de ral Ba rge Lin es to meet  its  obl iga tions to  the Governm ent, , 
to pro vid e common ca rr ie r service, and to grow wi th the  needs  o f the  cou ntry.

I t  shou ld be rep eale d to enable the Secre tar y o f Commerce t o rene go­
tia te  the co nt ract  of  sa le on terms  th at  w ill prote ct the in terest of  t he 
Gover nment , bu t will  pe rm it th e purch aser to be comp eti tive as a common ca rri er .

We  so pray .
Th an k you.
Mr. W illiams . Ca ptain  Ingerso ll,  we com pliment you  on a very 

exc elle nt sta tem ent , and pa rti cu la rly  on going  in to  de tai l an d giv ing  
us the  his tory  of th is whole pro posit ion . In so fa r as you know, is 
there  any  sh ipp er o pposi tion to th is  legisla tion ?

Mr. I ngersoll. No, sir , I  hav e t ak en  th e troub le to  b ring  th is  ques­
tion before the  intere sted sh ippe r gro ups. I t  is my belie f th at  th is 
com mit tee will  receive form al com mu nications fro m these sh ipp er  
gro ups, bu t I  think  i t w ould be ap pr op riat e to describ e h ere  th e sta tus 
of these discussions now.

Th e m at te r was put before th e board  of  di rector s of  the  New 
Or lea ns  Traffic an d Tra ns po rtat io n Bu reau  yeste rda y. That  burea u 
wir ed to its  c ongress iona l de leg ation  ur gi ng  su pp or t of th is  m easure. 
I t  is my un de rst an ding  that , there will  be a com municatio n to th is  
com mit tee on the subject.
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This  matter was also brough t to the  attention of the Inla nd Water­
ways Committee of the National  Indu strial Traffic League. This  com­
mittee, after considering the matte r, recommended to  the league tha t 
the National Industria l Traffic League supp ort this  bill. Whether 
the National Indu stria l Traffic League will be able to act on tha t 
committee recommendation in time to get in this  record is not yet 
determined.

Mr. W illiams. Do you know of any opposition to this within the 
industry itself?

Mr. I ngersoll. I have never heard any opposition to  this  from any 
source. I have checked with all of our principal competitors. They 
all are agreeable.

Mr. W illiams. One other question, Captain . Would you comment 
on the statement made yesterday by Chairman Murphy of the ICC 
when he said, “I t is our view th at the Federa l Barge Lines would still 
have to make appropr iate  changes in its published tariffs  before it 
could discontinue any of  the  services now required by statute  and the 
contract  of sale, as well as any such services tha t might  be reflected 
in the tariffs”?

Mr. I ngersoll. This is understood.
Mr. Williams. In  other words, you don’t take exception to that?
Mr. I ngersoll. There is no problem there whatever. We publish 

tariffs and amend ta riffs and cancel tariff s subject to the same rules 
as all other regulated carriers. We would continue to do so. This  
proposed change in the law would not have the least effect on the way 
the Intersta te Commerce Act would control our operations.

Mr. Williams. Thank you, sir.
Mr. F riedel ?
Mr. F riedel. I have no questions. I want to compliment you on a 

very fine statement.
Mr. Williams. Thank you very much, sir.
Mr. Ingersoll. Thank you, sir.
Mr. W illiams. Mr. Myles Robinson, director of transporta tion and 

economics of the National Coal Association.
Fir st let me ask Captain Ingersoll one fur the r question.
Captain , I notice you restric ted your testimony to this one bill.
Mr. I ngersoll. Yes, sir.
Mr. W illiams. Do you plan  to present test imony either by yourself 

or some other representative of the Federal Barge Lines on the other 
two bills at a later  date ?

Mr. I ngersoll. It  is my understanding that representatives of the 
Common Carr ier Conference of Domestic Water Carriers and the 
Inla nd Waterway Common Carrier Association will testify  on the 
other two bills.

Mr. Williams. Than k you, sir.

STA TEM ENT  OF MYLES E. ROBINSON, DIRECT OR,  TRA NSPORT ATION 
AND ECONOMICS, NATIO NAL COAL ASSOCIATION

Mr. Robinson. Thank you, Mr. Chairman.
My name is Myles E. Robinson. I am director, economics and 

transporta tion of the National Coal Association, with offices in the 
Coal Building, Washington, D.C. The National Coal Association is
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a trad e org ani zat ion , whose owner, operato r, and  sales  mem bers  ac­
count fo r tw o- thi rds of the  pro ductio n of commercial ly mined and  
marke ted  bi tum inous coal in the Un ite d Sta tes .

Before  speak ing  on the  merits  of H.R.  5595 and its  rel ati on sh ip 
to the  economic hea lth  and  well -being of the economy in general  and  
the  bitu min ous  coal ind ust ry in pa rt icul ar , 1 should po int ou t th at  
our association , by official action of its boa rd of di rec tors, has long been 
on reco rd in opposit ion to the  repeal of section  303(b) of  the  In te r­
sta te Commerce  Act. The main reason for thi s opposit ion  is the  
deep concern  of our ind ust ry with any  action, eit he r g ove rnm ental or 
privat e, which would cause fu rthe r erosion  in coa l's marke ts, which 
nave alread y borne the impact of ch angin g consumer d emands and  i n­
creasing com pet ition from  oth er fuels, pa rti cu larly  from  na tura l gas 
and imp orte d residua l oil. The ind us try , larg ely  through  mecha niza­
tion  o f th e mines, has act ua lly  succeeded in decreasing the  cost of coal 
at  the mine mouth in the  po stw ar year s. We feel t hat t he  repeal  o f sec­
tion 303 (b)  would jeopar dize b oth  the  i nd us try 's com pet itiv e pos itio n 
in the  fuel market and the  ab ilit y to ma intain  the cos t-re alizat ion  re­
lat ion ships necessary to keep the  indu str y a v iable  and  going  concern .

Suppose we firs t exam ine the proposed repeal of the  bulk com­
mod ity exempt ion for wa terw ay opera tor s in the  lig ht  of its  effect 
upon shipp ers  gen era lly.  Fo r both sh ipp ers  and the  gen era l public, 
repeal of section 303(b) would destroy  or  lessen mate ria lly  the  value 
of favora ble  geo graphic loca tion  of indu str ial  pla nts . Us ing the  
waterway network pro vided by the  Ohio and  M ississippi Riv ers  as an 
illus tra tio n, over  the  pas t two decades elec tric  uti lit ies , alumin um 
pla nts , steel mills, and a varie ty of indust ria l concerns  have  invested 
billions of dollar s in pla nts  and fac ilit ies  along or ne ar  these wa ter ­
ways to  take advantage of low-cost tra ns po rta tio n.  Pr ice  pa tte rns 
have been set fo r goods and services, workers  a nd  whole communities  
have  establ ished thei r roots , and the  e nti re regional  economy has bene­
fited. To repeal the  bulk  com mod ity exempt ion which has  largely 
been responsib le for thi s g row th pa tte rn  would be to d isr up t produc er-  
dis trib uto r-cons um er rel ationships  and  raise prices all along the  line.

Tr an spor tatio n cost  is a do mina nt  fac tor  in com pet itive pri cin g. 
Only th roug h the advanta ges of  low-cost tra ns po rta tio n have many 
ind ustries been able to ma intai n a smal l ma rgin between to tal  costs 
and  revenues. In  othe r words, rep ea l o f section 303 (b)  could ha rd ly  
fail  to force some wa ter  ca rri er s as well as the  ind ust rie s which they 
serve eit he r out o f busin ess en tir ely or into  oth er areas which are  less 
price com peti tive . Many com muniti es in Ill ino is,  In di an a,  Ohio, 
West Vi rgini a, Kentu cky , an d elsewhere, place hea vy dependence 
upon  low-cost wa ter  tr an sp or t.

Ce rta in  oth er result s could  lie expected  to flow from repeal of the  
exem ption. F ir st  would be the  increase in pr ivate tra ns po rta tio n to 
escape regula tion. The  ne t effect of thi s, pa rt icul ar ly  coup led wi th 
hig her tra ns po rt costs, would be to dim inish cap aci ty ava ilab le to the  
sh ipping  public.  Whe the r or  no t th e rem ain ing  barge  capac ity  would  
be adequ ate  to hand le b ulk  commod ity needs in fo r-h ire  tran sp or ta tio n would be doubtful.

Li ttl e has  been said  abou t the reg ulato ry  problems which would 
face the  Comm ission with repeal . At prese nt the re is no machinery 
fo r such regula tion. A ft er  repe al, reg ulato ry  machinery would be
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cumbersome with lon g delays  fo r ra te  ap prov als  an d ad justm en ts.  
Meanw hile , wa ter  c ar rie rs  w hich are no t now un de r regu la tio n wo uld  
have lost thei r p ric in g flex ibil ity.

Fi na lly , the  sh ippe rs  are  not  req uesting  the  chan ge ; no r ar e the 
majo r sh ipp er  o rgan iza tio ns  ca lling  f or  re peal.  In  fac t, the Nat iona l 
In du str ia l Traffic League is opposin g rep eal and othe r tran sp or ta tion  
org aniza tio ns  wi th in  t he  p as t few  y ears have  taken  t he  same posit ion . 
Th e general  publi c also is n ot  cl aim ing th a t rep eal is a requ isi te  f or a 
sound tran sp or ta tion  system.

While th e bi tum ino us  coal indu str y has  interes ts w hich  a re  gene rally  
the  same as those appli cab le to the sh ip pe r an d the publi c, there are 
many sound reason s why the  coal indu st ry  its elf  is dee ply  concerned  
wi th the pos sib ilit ies  flowing out  of repeal  of  the  exe mption. Most 
im porta nt is the  m at te r of  preserving  p resent  coal  m arke ts fro m ero­
sion and expand ing  these where ver  possible.  A t the  close of  W or ld  
W ar  I I,  th e rai lway  m arke t fo r fue l an d the dom estic m arke t tog ethe r 
consumed  39 percent of  to tal  U.S . bi tum ino us  coal p roduction . W ith 
the  rai lro ad s dieselized and wi th the  dom estic ma rke t los ing  heav ily  
to na tura l gas  and  he at ing oil, the coal indu st ry  ha d to  dev elop new 
ma rke ts or  face a severe sh rin ka ge  in ove ral l con sum ptio n.

To  take the  place of  the  lost  and dim ini shed  marke ts re fe rr ed  to  
above, the  ind ust ry looks hopeful ly to the  ma rket po ten tia l of  the 
electri c uti liti es.  In  1946, of  total U.S. consu mp tion of bi tum ino us  
coal, elec tric  ut ili tie s accoun ted  fo r sli gh tly  less th an  13 pe rce nt,  bu t 
tod ay thi s is ru nn ing aro und 45 percen t. Autho rit ies see the uti li ty  
ma rket for bitum ino us coal as an inc rea sin gly  dominant marke t in 
the  y ears ahead. W ith  c onsta nt pre ssu re fro m consumers,  r eg ul ator y 
bodies, a nd  oth ers  to keep cos ts as low as i s con sis ten t w ith  good  service , 
the  electri c ut ili tie s are  ex pe rim en tin g wi th min e-m outh gene ratio n 
and with wa terborne coal and even coal tran sp or te d by pipe lin e in the 
fo rm  of s lu rry,  a m ixt ure of  coal a nd  water.

Th e fac ts are , however , th at  “d um p''  na tura l gas and forei gn  resid­
ual  oil are  st ro ng  and  sometim es un fa ir  comp eti tor s fo r th e ut il ity 
fuel  ma rke t. Th at th is ma rke t is still  hea vily  serv iced  wi th  coal is 
due , in lar ge  pa rt , to the  av ai labi lit y of low-cost tra ns po rtat io n.  For 
exa mple, in the  cen tra l indu str ial  Midwest, coal thus  fa r dominates  
the  ut ili ty  fuel marke t. W ith  the  constant comp eti tive pres sur es fro m 
ex ist ing na tur al  g as d is tr ib ut or s a nd the  ea rly  ava ila bi lit y o f C an ad ian 
na tura l gas  in t his  a rea , the bitum ino us coal indu str y,  now fu rn ishi ng  

/  more  than  95 percen t of fuel  needs  fo r the  ut il ity industry, will  be 
/ confr onted  by inc rea sing com petiti on . Th e ma int enance of th e t ra ns­

po rta tio n cost line at or near its presen t level is i mp era tive, if  the  coal 
/  indu str y is to ma int ain  its ab ili ty  to meet its share  of the  Na tio n's

/ grow ing fuel needs.
Th e pro blem of maint aining  a healthy  coal indu str y by meeting 

com pet ition for  m ark ets  fo r ot her  fu els i s, of course, not confined to  any  
one geo gra phica l section. Res idual oil com pet ition in the  Middle A t­
lan tic  area, where imported supp ly has  been un de rcut tin g coal prices  
with lit tle  re ga rd  to cost, is re presen tat ive of  the com pet itiv e pre ssu res  
which the  coal  indu str y mus t face. In the  New Yo rk  Har bo r are a, the  
ra ilr oa ds  and  coal op erators have cooperated to maintain del ive red  
price  to ut ili ty  consumers at a poin t com pet itive w ith  o th er  fuel s. O ther  
ins tances  exis t where ra ilr oa d coo peratio n has  been very he lpf ul in



42 WATER CARRIER BULK COMMODITY EXEMPT ION

maintaining coal markets and making it possible for consumers to 
benefit from this ellicient and economical fuel.

I might point out as an illustration  of some of the problems we 
meet: A short time ago in the harbor  of Rio de Janei ro, a Russian 
tanker of heavy oil appeared and sold its  oil at 25 cents a barrel  less 
than Venezuelan oil from nearby. The Russians were asked how 
much lower they would go. The answer was, “As low as necessary 
to get the business.”

To maintain an efficient, modern transpor tation network, the United 
States must have a strong inland water carrie r system capable of 
flexibility in ratemaking. To sharply  curtai l this flexibility by re­
pealing section 303(b) would be to seriously weaken the ability of 
this segment of the  industry to meet the distribution needs of the Na­
tion. According to statistics prepared by the Army Corps of Engi­
neers, barge traffic of nonmetallic minerals on the internal waterway 
system in 1958 was 193.4 million tons, or 81.4 percent of total traffic. 
For the same period, 48.8 percent of total rail tonnage handled  was 
products of mines.

Coal, trafficwise, is vitally important to barge operations. In  1960, 
for example, regulated water carriers on the Mississippi River system 
moved 25.2 million tons of coal. Total bulk shipments were 33 mil ­
lion tons for the same period. In other words, 76.4 percent of the 
total bulk commodity shipments of the regulated water carrie rs was 
represented by coal.

The point being made is tha t bulk shipments are vital to barge 
operators and their main source of income. Both because of the fairly 
low profit margins of the shipments they handle and the low value 
of these items generally, bargelines do not have the same oppor­
tunity  to base charges on what the traffic will bear as their competitors.

Bulk commodity exemption, as provided in the Inte rsta te Commerce 
Act, was n ot entered into hasti ly. The House report (No. 1217, dated 
July 18,1939) pointed out tha t:

Very pain st ak in g  co ns id er at io n w as giv en  to  th e wor king  out of  th es e ex em p­
tio ns . E ve ry  ef fo rt w as  mad e to  av oi d im po sin g un ne ce ss ar y re gula tion  upon  
c a rr ie rs  of  th is  type  which  ha ve  ne ve r be fo re  bee n re gu la te d,  an d a t th e same 
tim e to  in su re  th a t th e  ex em pt ions  wou ld  no t re su lt  in  re gul at ed  ca rr ie rs  be ing  
su bje ct ed  to  u n fa ir  c om pe tit ive d isad va nta ge s.

Fina lly, we are well aware of the claim tha t common carrie rs by 
water are losing out to nonregulated carriers. Back in 1955 when this 
subject was first in issue, the Army Corps of Engineers' own s tatis ­
tics showed that  some 8 percent of the total domestic water traffic 
moved by waterway common carriers. In 1960, according to the ICC, 
some 10 percent moved in th is category. Even allowing for a di ffer­
ence in the way the figures are calculated, it  is difficult to accept the 
contention that  the waterway common carr ier is at a competitive 
disadvantage.

In summary, the National Coal Association wishes to be on record 
with the Subcommittee on Transportation and Aeronautics of the 
House Committee on Inte rsta te and Foreign Commerce as being 
strongly opposed to the enactment of II.R. 5595 or simi lar legislation. 
We respectfully request that this statement be made a part of the rec­
ord of the hearings before this subcommittee with respect to H.R. 
5595.
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We appreciate the opportun ity to appear  before this subcommittee. 
Mr. Williams. Thank  you, Mr. Robinson.
I notice tha t you made no mention of another bill tha t is before  this 

committee which deals with this same subject.
Mr. Robinson. Yes. We have no position on that at all.
Mr. Williams. That broadens the exemption.
Mr. Robinson. Tha t is right .
Mr. Williams. You have no position on that  ?
Mr. Robinson. We have no position on tha t at all. We have not 

even taken it up.
Mr. Williams. Thank  you very much, Mr. Robinson.
Mr. Robinson. Thank  you, sir.
Mr. W illiams. Mr. M att Triggs, representing the American Farm 

Bureau Federation.

STATEMENT OF MATT TRIGGS, AMERICAN FARM BUREAU 
FEDERATION

Mr. T riggs. Thank you, Mr. Chairman. We have a brie f statement 
which has been distributed  to you. I think the best way for me to 
proceed would be to read it.

The oppor tunity  of presenting the views of the American Farm 
Bureau  Federation  with respect to H.R. 5595 is sincerely appreciated.

Farm Bureau is an organization of 1,600,000 farm families, volun­
tary  members of 2,674 county farm bureaus in 49 States  and Puerto 
Rico.

The interest of farmers in this  issue is based on the volume of grain, 
fertilizer, and other bulk commodities shipped by inland water  
carriers. In  many cases these products are handled and shipped by 
farmer cooperatives. But farmers  have essentially the same interest 
in shipments by other commercial concerns.

For a number of years the American Farm Bureau Federation  
has supported the basis principle tha t regulation of transportation 
should be limited to those instances in which regulation is clearly 
in the public interest. There are, of course, varying views as to what 
the public interest  may be. I t is our view tha t the exemption of 
inland waterway transportation from economic regulation now p ro­
vided in section 303(b) of the Interst ate  Commerce Act is in the 
public interest fo r the reasons set fo rth below.

1. Regulated rates are likely to lie higher than  unregulated rates. 
There is at least a tendency for indus try rate bureaus and regulato ry 
authorities to fix rates  at levels designed to protec t the less efficient 
and thus to deny the public  the advantages of free and open compe­
tition. We are not argu ing for substandard water rates. But we 
do assert that the manner in which regulated rates are established, 
and the restric tions imposed by economic regulation involve costs 
and inefficiencies, which opera te to increase regulated rates.

2. The enactment of H.R. 5595 would substant ially reduce the 
ship per’s freedom to choose among carriers. At the present time 
shippers may call upon any of the many carriers  operat ing on a river 
system for transpor tation service. The competition among such car­
riers for business gives assurance they will seek to provide the best, 
fastest, and most economic service the circumstance will permit. The
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elimination of the exemption would limit the number of potential 
carriers competing for any part icular traffic movement. Shippers 
would be limited to the par ticu lar carr ier or carriers  with an opera t­
ing right to transport  a particular  commodity from one specified point 
to another, even though such carr iers may be or may become inefficient 
or lack interest in providing tha t part icular service.

3. Classification of carriers creates inefficiencies. The bill would 
require each “for hire’’ ope rator to become either a contract or  a com­
mon carrier, whether by its own option or by Commission action. At 
the present time the operation of many carriers  may involve a com­
bination of these two types of service. Private carrie rs too may pro­
vide for-hire service to other shippers  tha t may be similar  to that 
provided by contract or common carriers . To provide tha t all car­
riers shall now be classified into one of three groups, each with a 
specified limited author ity, constitutes a regulatory restric tion of effi­
ciency of operations with respect to which little  public purpose is 
served.

4. The proposed limitat ion on operat ing righ ts involves ineffi­
ciencies. We are not certain we unders tand the kind of operating  rights  
that  present unregulated  carrie rs would be granted under the bill. 
However, it appears tha t operating rights would be limited to specific 
point to point, service comparable to tha t actually provided by the 
carrier on January 1, 1961, and thereaf ter. A carr ier would app ar­
ently be prohibited from provid ing other point to point service even 
though it’s ready, willing, and able to provide such service and even 
if it would enhance the efficiency and economy of its operation to do 
so. Apparently  the l imitation on operating r ights  would run to com­
modities as well, providing a fur ther restriction on freedom of opera­
tions. We see no public purpose  to be served by so lim iting the flexi­
bility  of operations of presently exempt carriers. In fact, the ineffi­
ciencies incident to such limitation on service would be reflected in 
necessarily higher rates.

5. The elimination of the exemption would discriminate  against 
small shippers. If  the exemption were eliminated, the largest ship­
pers now engaged in private  carriage would continue to do so. Pe r­
haps other large shippers would enter into private carriage if they 
decided this was in their interest. This protection is not in most 
cases economically feasible for small shippers. The interest of small 
shippers would therefore be adversely affected by the enactment of 
II.K. 5595.

6. The reasons the exemption was original ly provided are still 
applicable. A review of the legislative history of section 303(b) 
evidences the careful and extended consideration given to this issue 
at the time part II I of the  act was approved in 1940, and on various 
occasions since then. The exemption was not happenchance but was 
adopted for carefully considered reasons.

It was based on the principle that  competition in transportation on 
waterways was to be f ree and remain free except to the extent tha t 
the public interest necessitated legislation. The exemption has been 
carefully  considered by House and Senate Commerce Committees on 
various occasions since 1940. We believe that  the original reasons the 
exemption was adopted and maintained are still applicable.
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7. Experience with the exemption has been satisfac tory. Exper i­

ence with the exemption since the enactment of the Transpor tation 
Act of 1940 indicates it has worked out satisfactorily. It  is favored 
by most inland waterway carrie rs and by vi rtual ly all shippers. We 
see no adequate justification for disturbing  a situation which has 
worked out so satisfactorily.

8. The elimination of the exemption would not benefit the ra ilroads.  
It  appears that at least some of the interest in reconsideration of this 
issue stems from concern with respect to the critical economic statu s 
of the country’s ra ilroads.  We share that concern. We believe that 
action is needed to improve the economic position of railroads and 
will support a variety  of measures having this purpose. But we do 
not believe the elimination of the bulk exemption for water carriage 
is a desirable means of helping with the railroads ’ problem nor that 
such elimination would in fact have any discernible effect on the e arn­
ings of railroads.

If H.R. 5595 were enacted, all of the  present inland waterway car­
riers would continue to operate e ither as priva te carriers or as contract 
carriers or as common carriers . While some inefficiencies and addi ­
tional costs would be involved in this changeover, it does not  seem 
likely th at the extent and scope of water ca rrier  competition would be 
a whole lot different than it is now. It  does not seem likely tha t any 
significant portion of the traffic now handled by barges would be d i­
verted to railroads as a result of the elimination of the exemption.

9. The argument  for equality  of regulation is not valid in this situ a­
tion. The conditions and circumstances under which transporta tion 
is performed by different modes of transp orta tion  are such that identi­
cal regulation is not necessary or desirable to accomplish equity be­
tween modes. Anothe r equally important principle must be consid­
ered, tha t regulation should be extended only where clear ly necessary 
in the public interest. We believe the railroads have a legitimate 
complaint in this area, but the answer to thei r complaint is not the 
elimination of the waterways exemption, but rather a grea ter flexi­
bility  in rail ratemaking.

10. The argument that the regulated water common carriers  suffer 
from the unfair competition of unregulated  carriers  is without  merit. 
The regulated carriers  who engage in hauling  bulk commodities are 
exempt f rom regulation while so engaged in exactly the same manner 
as non-common carriers. They enjoy the same exemption under the 
same circumstances. There is nothing un fair or discriminatory about 
this situation. However, we do not object to broadening  the exemption 
so tha t it is applicable to bulk commodities under all circumstances, 
i.e., irrespective of other cargo in the tow or barge.

It seems to us that  the basic issue can be briefly stated thus : If  
regulation is to be extended to any transportat ion segment, the burden 
of proof that such regulation is needed in the public interest is on 
those who propose to extend regulation. We do not see that  any 
substantial case has been made by those who propose to extend eco­
nomic regulations to all inland  waterway carriage.

Mr. Williams. Thank you, Mr. Triggs.

8316S—6 2------4
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Are there any questions? I f  not, Mr. Triggs, I would like to ask 
one or two questions. In para graph S) where you discuss the  question of equality of regulation, you state :
We be lie ve  th e r a il ro ads ha ve  a  le g it im ate  c om pl ai nt  in  th is  a re a , hu t th e  an sw er  
to  th e ir  co m pl aint  is  not  th e  e lim in at io n of  w at er w ay s ex em pt io n hut ra th er a g re a te r fle xibi lit y in  ra il  ra te m ak in g.

Would you advocate also the provision by statu te of a dry bulk 
commodity exemption for railroad carriers?

Mr. T riggs. Comparable to what the water common car riers have?
Mr. Williams. In other words, would you advocate for them exactly 

what the water carriers have in this regard ?
Mr. Triggs. We do favor a more flexible rale policy for railroads. 

We have not specifically recommended exact complete identical ex­
emption from rale regulation of agricu ltural  bulk products  handled 
by rail, partia lly because we don't understand what this  would mean 
in practice, and railroads  have not made any effort to expla in it.

We would like lo have some answers to these kinds of questions. If  
we got answers, we might be in full support of this proposal. Does 
the proposal mean th at the railroad rate bureaus would fix rates with­
out being subject to ICC suspension, or does it mean tha t each o rigi ­
nating  railroad would determine rates which it would change as it 
chose, or does it mean tha t the railroads would bargain with each shipper with respect to each such shipment, or what does it mean in practice? What does discrimination mean if such a proposal were 
enacted? Would discrimina tory rates continue to be unlawful and 
how do you determine what is discriminatory in a ratemaking  pat tern 
such as this? What is the significance of the Reed-Bulwinkle Act 
if rate regulation is to lie eliminated? What  does this  proposal mean 
with respect to such th ings as demurrage and division of rates, and 
all the other things tha t are involved in railroad transportation? 
What protect ion would be provided shippers in those remaining traffic 
situations where the railroads still have a quasi-monopoly position? 
There are not many, but  there are some very important ones. These 
are some of the questions that  we would very much like to unders tand 
the answers to.

Mr. Williams. Might not those very same questions be directed toward barge line operations?
Mr. Triggs. Yes. I think  those very same questions could well be 

asked in connection with the barge exemption. But I think there 
are some conditions of transportation that make them far  less im­
portan t and significant, and let me give one example to illustrate 
this.

Discrimination is comparatively meaningless when applied to ex­
empt truck operations or exempt barge operations, because every 
truck on the highways and every water carr ier on the river is in 
competition for a p artic ular  movement. However, in the case of  the 
railroads, when a part icular shipper wishing to move a cargo from 
point A to point B may in fact be able to look to only one or  to two 
railroads to provide him that  service. Therefore discrimination here 
is vitally significant to the shipper, whereas discrimination in the 
case of truck shipments and water tran sportation is unimportant, is insignificant. This is a fac tor tha t makes some difference in the scope 
of the regulatory program.
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Mr. W illiams. Then I take it tha t the Farm Bureau is in support 

of the regulation of dry hulk commodity shipments on ra ilroads and 
the continued exemption for water transport. I am try ing  to find 
out what the position of the Farm Bureau is. It  is eithe r for it or 
against it.

Mr. Triggs. As of now we are not prepared to say that complete 
exemption should l>e extended to railroads comparable to tha t pro­
vided trucks or comparable to that  provided for  water transporta tion. 
I think there are a lot of questions that we as shippers  and the Con­
gress are go ing to have to insist that  the railroads supply answers to 
before we can intelligently judge whether this is a sound proposit ion 
or not.

Mr. Williams. You don't take a position on that?
Mr. Triggs. Tha t is right.
Mr. Williams. In y our next paragraph you say that  you would not 

object to broadening the exemption. A broadening of the exemption 
is provided in H.K. 9046, which is under consideration by this sub­
committee. I)o you advocate a b roadening of the exemption? You 
say you have no objection. But  do you advocate it?

Mr. Triggs. I worded this very carefully.
Mr. Williams. I noticed th at and th at is why I ask the question.
Mr. Triggs. I just don’t have any authority on behalf of the Ameri­

can Farm  Bureau to say tha t we recommend such action. We don't 
have any board policy or any convention policy to direct us on this 
point.

On the other hand, we don’t have any board policy o r convention 
action to tell us to object to this  proposal and it has been a round for 
some time. However, speaking personally, I feel confident th at  this 
would be the general character of our recommendation i f one were de- 
\ eloped. We would not feel tha t the bill under consideration goes 
anywhere near far enough. It  is a 6-month exemption. I t is only an 
exemption if there are other  nonbulk commodities in the same tow. 
I t is not a complete exemption for these and other reasons. If  you 
■ire going to have an exemption we think it ought to be comparable to 
the liquid bulk exemption.

Mr. Williams. Mr. Collier.
Mr. Collier. Going back to point 8 th at you make. In the heading 

it stiites ‘‘the elimination of the exemption would not benefit the rai l­
roads.*' Then in the following para graph you say nothing to sub­
stant iate this conclusion. Instead it says, “We don’t believe the 
elimination of the bulk exemption for water carriage is a desirable 
means of helping the railroads ’ problem.”

Which is it? Do you honestly feel tha t this would not benefit the 
•’•ailroads, or do you say that this is not the desirable means?

Mr. T riggs. Both, Congressman. We don’t feel it is a desirable 
means because we believe this  exemption is in the public interest. We 
also question whether the elimination of the exemption would signifi­
cantly help the financial and earnings position of the railroad, because 
you don't  eliminate any w ater car riers by this operation. They are all 
still in business.

Mr. C ’ollier. But you provide a means, do you not, of permitting  
the ra ilroads to compete for  business which presently it is practically 
impossible for them to get ?
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Mr. T riggs. I thi nk  the  most  im po rta nt  th ing that the rai lro ads need to compete fo r busin ess is a more  flexible rate poli cy. We did  tes tify  in the I CC  hearin g on the  appli cat ion  of th e S ou thern Railro ad for  a 70-percent  reduct ion  in rat es  on sh ipping  gr ain from rive r cross ings into the South eas tern qu ar te r of  the  Un ite d Sta tes . We thi nk  thi s is a des irab le th ing . We are  appa lled at  the  idea  th at  it takes a bout 12 months  f rom t he  t ime a new ta rif f is filed before  i t can  be pu t into  effect. Th is is not wh at we would conside r to be sufficient flexibility. We  would  fav or  some means to exp edi te th is whole pr o­cedure .
Mr. Collier. I agree with you there, bu t th is is ju st  one of  ma ny pro blems; is i t not?
Mr. T rioos. Yes. Of course , in the  origin al leg isla tion  the  exemp­

tion  was pro vided,  among othe r reasons, because it was said that, the  barge  rat es  were so fa r below rai l rates that they  were not in compe­tit ion,  anyway . Th is is stil l large ly true. There  are  exceptions to this . The South ern  Rai lro ad ’s prog ram  will put them  in comp etit ion in sign ificant  areas  of bu lk commodity sh ipments .
Mr. C ollier. Th an k you v ery  mu ch, sir .
Mr.  W illia ms. Are the re any fu rthe r ques tions? I f  not, th an k you very  much, Mr. Tr igg s.
Mr. T riggs. Tha nk  you, Mr. Ch airma n and  members  of the  com­mittee.
Mr. W illiams. The nex t witness, and  the  last witness list ed for th is mornin g, is Mr. Robert Pea bod y, cha irm an of the  Tra ffic Com mit ­tee of the  N atio nal  Pl an t Food In st itu te , and  general  traffic manag er of the  Sm ith-Douglass Co., Inc.
Mr. Peabody, yo u may procee d.

STATEMEN T OF ROBERT V. PEABODY, CHAIRMAN, TRAFFIC  COM­
MIT TEE, NATIONA L PLA NT FOOD IN ST IT UTE ; GENERAL TR AFFIC
MANAGER, SMITH-DOUGLASS CO., INC.

Mr. P eabody. Mr. Ch air man , and  members of the committee,  my name is Rober t V. Peab ody. I am cha irm an of the  Traffic  Committee  of  the  Na tional  Pl an t Food Insti tut e. Th rou gh the  unan imous action of  our board of directors , I have  been au tho rized  to make thi s stat e­men t in op pos ition to II.R . 5595, which would repeal the water ca rri er  bulk commodity exempt ion as found in section 303(b) of the In te r­sta te Commerce Act .
'fh e Na tion al Plan t Food In st itut e is a vo lun tar y, nonprofit mem­ber ship corpo rat ion , whose mem bers  p roduce  and marke t over  75 pe r­cent, of the fer til ize r used on American farms. Th e fer til ize r ind ust ry is the larg est  of the  ind ustries in the  Un ited St ates  pro ducing heavy  

chemicals, and as such is vi tal ly  intere ste d in the  tra ns po rta tio n by water  ca rri ers of its  raw  ma ter ial s and  finished pro ducts . Th is in­dustr y is peculiarly  sens itive  to tra ns po rta tio n costs as many  of its raw  ma ter ial s are low-gra de commodities  mov ing in heavy  volume, the  value of which  is even less tha n the cost of  low-cost wa ter  tran s­
po rta tio n. Any increase in costs would ul tim ate ly  have to he borne  by American agriculture .

App ended to my sta tem ent  is an exhibit en tit led  “S um ma ry of Sur vey  of  W ater  Tran spor tat ion of Fe rti liz er  an d Fe rti liz er  M ate ria ls fo r Yea r I960.” Th is  surv ey was prepare d in orde r to dem onstrate
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the extensive use of domestic water  transpor tation by the ferti lizer  
industry . The figures contained therein were compiled from a ques­
tionnaire submitted to American manufacturer s of fe rtiliz er and ferti ­
lizer materials  using domestic water  transpor tation. It  was not 
restricted to members of the National Plant Food Inst itute. The 
survey represents approximate ly 90 percent of the tonnage of ferti ­
lizer and fertili zer materia ls moving in domestic water commerce. 
The exhibit reveals th at this indus try moved the astounding total of 
13,875,938 net tons, and 4,565,064,627 net ton-miles. These figures 
are also subdivided in the exhibit by commodity categories and in nine 
different geographical areas.

Mr. Chairman, just looking at that exhibit for a minute, you will 
note tha t it is shown by commodity and total net tons as I  have just 
mentioned, and total net ton-miles, and then by nine different geo­
graphical areas, such as the gulf coast area, Atlantic coast area, west 
coast area, and so forth.

For  instance, take sul fur tha t migh t originate at Galveston, Tex. 
The tonnage under tons would show in the gulf  coast area, and then 
it was going, say, to Chicago, Ill. I t would show also in the lower 
Mississippi River area, No. 8, and also in the Illino is water area No. 4. 
Prac tical ly 100 percent of th is traffic moved by water  car riers operat­
ing under paragraphs (b) , (c), or (d) of section 303; and most of it 
was under section 303(b), the present bulk exemption.

It  is readily apparent, therefore, why we are appearing  before you 
to express our opposition with re gard to PT.R. 5595.

Histor ically  the  geographical location of the ferti lizer  industry has 
been dictated by the availability of economic water transportation . 
For instance, Norfolk, Va., has been developed as the largest center 
for ferti lizer  manufacture in the Uni ted States  due to the avail­
ability  of wate r transportation and the location of th is port to the con­
sumer market. Likewise, othe r extremely important fertil izer manu­
facturin g areas on the Atlant ic and gulf coasts, such as Car teret,  N .J .; 
Baltimore , M d.; Wilmington, N.C .; Charleston, S.C .; Savannah, Ga .; 
Jacksonville , Fla .; Tampa, Fla .; Mobile, Ala. ; New Orleans, La. 
and Houston, Tex., have been developed because of the availab ility of 
water transportation.

Likewise, as the demand for ferti lizer  in th e midwestem p ar t of the 
United States has grown, f ertil izer  and fert ilizer mate rial plants have 
been established a t numerous points along the  inland  waterways, such 
as Memphis, Tenn. : St. Louis, Mo.; Dubuque, Iowa; Chicago, Ill .; 
Cincinnat i, Ohio; Louisvile, K y. ; Sheffield, Ala.; Jeffersonville, In d.; 
Pra irie du Chien, Wis. and Winona and St. Paul, Minn. In  addition, 
a number of smaller plants which have been located in the inter ior and 
off navigable waterways receive basic raw mater ials such as super­
phosphate from larger plants  located on the water.

Typical movements o f basic fert ilize r m aterials by water a re phos­
phate  rock and superphosphate from Tampa,  Fla. , and sulfur from 
the Texas and Louisiana gulf coast. These materials, as may be seen 
on the aforementioned exhibit, move to all nine areas in our survey.

We have shown the importance and volume of bulk wate r tra ns­
porta tion to the ferti lizer  industry; now we wish to explain why 
economic regulation of such tra nsporta tion  would be impractical. It  
should first be mentioned tha t regulation would destroy the necessary
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flexibility tha t is enjoyed at present and substitu te there for an un­
workable rigidity. For example:

1. The cost of such bulk transportation is affected by a mul titude of 
variable factors tha t can and do change from shipment to shipment 
of the same commodity between any two points.

2. These commodities can and do move in bargeloads ranging  from 
1,000 to 10,000 tons.

3. Similarly, in self-propelled ocean vessels, cargoes range from 
small parcel lots to full cargoes in excess of 10,000 long tons; yet if 
the small parcel lot is moving in conjunction with a cargo of a di f­
ferent commodity, i t could very well enjoy the same advantage o f a 
large volume cargo.

4. Annual volume of tonnage as well as seasonal variations in, 
tonnage have distinct effects upon water rates because the total ut il iz a- \ 
tion of the barge must be taken into consideration.

5. In arriv ing at rates charged by water carriers consideration 
must be given among other things  to  the type of berth available for 
loading and discharging, and the efficiency of the terminal  facilities 
provided for loading and discha rging;  these factors are important 
for all forms of domestic water transporta tion, but absolutely vital 
in the case of deep sea barges and self-propelled vessels, which have 
highly  expensive standby costs.

6. Today there is a trend  to the development and use of highly 
specialized barges and vessels, whose peculia r economic conditions and 
advantages cannot be expressed in a tariff.

7. All of the coastwise movement of bulk materials carried in vessels 
are governed by charter parties and many of them are chartered on 
a spot basis. The rates contained in such charter parties  are based 
upon factors that exist at  a part icular moment in the charte r market. 
Supply and demand governs the rates tha t exist at a partic ular  time 
and often worldwide conditions govern the availabil ity o f American- 
flag vessels.

8. Vary ing conditions also d ictate the lay time tha t can be allowed 
at different times.

9. On the  inland waterways some barges must move in small tows 
because of the expeditious service required, or to obtain fu ll uti lization 
of special-type barge equipment, while others can be moved in very 
large tows at, of course, a slower transi t time.

All of these varying and specialized factors are not suceptible of 
expression in the rigid  rates, rules and regulations of a tariff filed 
with the Inte rsta te Commerce Commission, which necessarily must 
be designed to cover average situat ions. In  the circumstances of these 
tremendous tonnages, usually moving in heavy cargoes, a few cents a 
ton is a significant factor. We cannot rely on averages, as cost is too 
important; and i f we did rely on averages, it would mean the penaliz­
ing of an efficient operation at the expense of an inefficient one. In 
other words, we cannot emphasize too strongly tha t we need flexibility 
because of the variety of conditions present.

Referring  again to our survey of water transporta tion of fertil izer 
and ferti lizer  materials, some of these commodities are capable of 
being transported by water in either d ry or liquid form. I might add 
at tha t point tha t you could use sulfur as a good example. Sulfur 
can be moved in dry form or in liquid form.

H.R. 5595 would repeal the exemption on these commodities moving 
in dry form : but those moving in liquid form would continue to en-
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joy the exemption provided in section 303(d) of the Inte rsta te Com­
merce Act. This would be a gross discriminat ion agains t the shippers 
and receivers of the dry commodities as opposed to those shipp ing 
and receiving the same or competitive commodities in liquid form. 
You are undoubtedly familiar  with the plight of domestic coastwise 
and intercoastal water carriers of regulated commodities. As you un­
doubtedly know, in the 86th Congress the Merchant Marine and Fish­
eries Subcommittee of the Committee on In ters tate  and Foreign Com­
merce of the U.S. Senate conducted hearings  on the decline of the 
coastwise and intercoastal shipping. Today, coastal steamship service 
has practically disappeared and there are only two major  regula ted 
coastwise water carrie rs offering regular service. The only water 
carriers operat ing profitably in intercoastal and coastwise service are 
those operat ing as bulk carrie rs and exempt from economic regula­
tion. We ask t ha t you do not adopt legislation tha t would destroy 
this last segment of our domestic merchant marine. It  is not only 
needed fo r our domestic commerce but also for nationa l defense.

As the Inte rsta te Commerce Commission has reported, approxi­
mately 90 percent of our inland waterways tonnage is being moved 
by carriers exempt from regulation. We submit tha t this is the case 
because the basic economic reasons shown in this statement  require 
tha t these materials move by carriers free from regulation.  His tori ­
cally, rate  regula tion has been instituted by the S tate or Federal Gov­
ernment as a  substitute for competition in order  to protect shippers 
from discriminatory or extortionate rates. The ferti lizer  indust ry, 
which is one of the most competitive industries  in the United  States, 
is not complaining about either discriminatory or extortionate rates 
charged by water carrie rs hauling  under the bulk exemption; and we 
have not heard of any other industry making such a complaint. Fu r­
thermore, there is no need for economic regulation of the present 
exempt barge operators  as competition among them is pervasive.

Moreover, there is nothing  to stop the regulated barge carriers  from 
operat ing under the bulk exemption providing they do not carry  more 
than  three bulk commodities nor mix the bulk commodities with  reg­
ulated  commodities. We are apprehensive tha t thei r purpose in sup­
port ing the repeal of section 303(b) is to destroy some, i f not all, of 
the smaller water carriers which are provid ing an economical and in­
dispensable service to our country.

Already there are many private barge operators of dry bulk com­
modities, part icula rly in the grain , coal, and chemical industries. At 
the present time shippers utiliz ing contract barge operators  are not 
adversely affected by such private operato rs because they are able to 
dbtain economical transportation service from the contrac t carriers  
operat ing under the bulk exemption. In the event of the repeal of 
the bulk exemption, the larger companies will be encouraged to pro­
vide thei r own private barge service; the small shippers, having insuf­
ficient tonnage to own barges would be put  to a competitive disad­
vantage, thus making the big, bigger, and the small, smaller.

The fertili zer industry depends upon the transportation  services 
tha t can only be provided by water  carrie rs who are exempt from eco­
nomic regulation. To eliminate this  type of service would disrupt the 
entire present economic st ructure of the fertil izer indust ry, thus re­
ducing its efficiency, rais ing its costs, and increasing inflationary pres­
sures.
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(The tables referred to follow:)
Summary of .survey o f water transportation o f fer tilizer and fert ilizer materials 

for year 1960

C om m odity

T o ta l n e t to ns for  9 ar ea s G ulf  coas t a re a 1

N et to ns  
m ov ed

N et to n- m iles  
m oved

N e t to ns 
m ov ed

N e t to n- m ile s 
m oved

Sul fu r 2 ______ _____ ____ ____ ________ 5,749 ,22 7 
1,108,323  

337, 560
4,2 23,096  

424,693

285,608 
57,920 

964,610

724,901

2,181 ,52 3,6 83  
81,1X16,670 
11,471 ,970

1,117 ,85 5,2 98  
197 ,269,30 3

87,002 ,512 
40,452 ,680 

491 ,139,41 3

357 ,343,090

2,128 ,01 5 
725,231 
39,8 58

2,5 01,642  
57,948

110,399 
32, 920

335, 877

218 ,547

548,260 ,441
34,357,687 
3. 484,200 

280,123, 770 
13,448, 974

28,205,226 
14, 552,680 
79,491,244

92 ,54 2,982

Su lfur ic  a ci d 3_________ ___ _ ____
P o ta sh  f er ti lize r m a te ri a ls _____ _______
P hosp ha te  r ock - . . . . . .
A m m oniu m  s ul fa te  (f er ti lize r m a te ri a l) . 
N it ro gen ous  fe rt ili ze r an d  fe rt ili ze r 

m ate ri al s 4 .  .  . . ____  __________
P hosp ha te  fe rt ili ze r m a te r ia ls ..  . . . . .
S u p e rp h o sp h a te _______  . . .  . __
Fer ti li zer  an d  fe rt ili ze r m ate ri al s,  no t 

el se whe re  classif ied  4____ _________

T o ta l_______________  __________ 13,875 ,938 4, 565,064,6 27 6,1,50,437 1,094 ,46 7,2 04

C om m od it y

A tl a n ti c  c oas t a re a 5 W est  co as t a re a 6

N e t to ns  
m ov ed

N e t to n- m ile s 
m ov ed

N et to ns 
m oved

N e t to n- m ile s 
m oved

Sulfur 2 _________________  _____ _____ 240,994 
248,204 
242,932 
467,138 

59

6,864

23,678 ,050 
21,7 98,058  

7,34 9,498 
39,0 85,982  

1,979

459,603

45.870 4, 809,130Sul fu ric ac id  3___  . .  . .  . . .  _________
P ota sh  fe rt ili ze r m a te ri a ls _____ _______ 51,570 206,280P hosp ha te  r o ck ____________  _________
A m m oniu m  s ulf at e (f er ti lize r m a te ri a l) . 
N it ro ge nou s fe rt ili ze r an d  fe rt ili ze r 

m ate ri al s 4 _______  . .  - ________ 82, 754 15,240,868
P hosp ha te  fe rt ili ze r m a te ri a ls . _ . .
Super phosp hat e . . .  . _ _ ________ 48,116

79,646

4,300,012

15,184,379
Fer ti li zer  an d  fe rt ili ze r m ate ri al s not 

el se whe re  c la ss ifi ed  4 ______________

T o ta l_________________ _________ 1,3 33,953 111,857,561 180,194 20,256 ,278

C om m od it y

Il li no is  w a te rw ay s a re a 7 Ohio R iv er are a 8

N e t to ns 
m ov ed

N e t to n- m ile s 
m ov ed

N e t to ns  
m ov ed

N e t to n- m ile s 
m ov ed

S u lf u r 2 ___ _  ________ _____  ____ 514,003 
14,500

169,971, 406 
5,17 0,00 0

310,944 
6,30 5

195,483 ,599  
4, 590,000Sulfuri c ac id  3 ____ __ . ____  _______

P o ta sh  fe rt il iz er  m a te ri a ls _______ _____
P ho sp h a te  r oc k __________  - _____ 389 ,272  

14,007

14,509

148,263,165 
24,5 26,1 87

2.292,422

A m m oniu m  S ulf at e (fer ti lize r m a te ri a l) . 
N it ro genous fe rt il iz er  a n d  fer ti lize r m a­

te r ia ls 4 . .  ............................ .....................

105,755

7,826

33,189 ,647

1,183,236
P h o sp h a te  fe rt il iz er  m a te ri a ls _______ _
S u p e rp h o sp h a te .. . . ________  _____ 45,9 59

100,679

10,327,849

31,580 ,168

24,236

2,344

9,199, 540

883,688
F ert il iz er an d  fe rt ili ze r m ate ri al s,  n o t 

el se w he re  cl as si fie d 4................. ......... .....

T o ta l__ ______ _________ ____ _ 1,092 ,92 9 392,131,197 457,410 244,529, 710
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Summary of survey of water transportation of fe rtilis er and fert ilise r materials 
for year 1960—Continued

Com m od ity
Miss ou ri River  a rea  9 Upp er  M iss iss ippi  R iver  are a 10

N et  to ns  
mo ved

N et  to n-m iles 
mo ved

N et  tons 
mo ved

N et  ton -m ile s 
mov ed

Su lfu r 2 _ ________________________ 213,132 30,625 ,966
Su lfu ric  ac id  3

Po tash  f ert iliz er m ater ia ls____________
Ph os ph ate rock _ . . . . . . . . 401.272

22,630

16,009

39,859,077 
36,249,630

431,357

Amm onium  sulf ate  (fertil ize r m at er ia l).  
Ni tro genous  fer tili zer  an d fer tili zer  

m ate ri a ls 4 ______ . . . .
Ph os ph ate fer tili zer  m at er ia ls _______
Su pe rpho sp ha te . __ _  ___ ____ 10,822

12,675

6,599, 504

8,010,600

205,173

121,687

108,837,294

31,331,290
Fe rti liz er  an d fer tili zer  ma teria ls,  no t 

else where  cla ssified 4.........  . .

To ta l _______ __ _ ___ _  . 23,497 14,610,104 979,911 247,334,614

Com mod ity

Lower Miss iss ipp i River  area  11
Great  Lakes St . Lawrence  

W aterwa y,  Ne w Yo rk  Sta te  
Barge  Ca na l area  12

N et  to ns  moved N et  ton-mi les  
mo ved

Net  to ns  move d N et  ton-mi les  
mo ved

Su lfu r 2 ___________________________ 2,178,329 
114, 083

1,137,816,003 
15,090,925

117,940 70, 879,088
Sul fur ic a c id 3 ____ ___
Po ta sh  fe rtil ize r m at er ia l_____________ 3,200

39,500 
70,177

432,000 
5,332,500 
2,203,526

Ph os ph ate r o c k ____ . ________ 424,272 
154,109

47,247 
25,000 

250,311

180,768

605,190,804 
87,649,360

39,189,800 
25,900,000 

265,951,491

175, 582,483

Ammon ium su lfa te (fer tiliz er m at er ia l) . 
Nitrogenous fer tili zer  an d fer tili zer  

mater ia ls 4 ____ _____ __________
Ph os ph at e fer tilizer  m ateri als  _
Su pe rpho sp ha te  ..  ______  . ______ 44,116

8,555

6,432, 479

2,227,500
Fe rti liz er  an d fer tili zer  ma teria ls no t 

elsewhe re classified 4_______________

To ta l _______________________ 3,374,119 2,352,370.866 283,488 87,507,093

i

1 G ulf coas t area—Thi s a rea in clu des the gul f in tra co as ta l waterway s, riv er s,  ha rbors, an d ch an ne ls i n con­
fluenc e t he rewith  (exc ept the Miss iss ipp i River ), also h arbo rs  on th e Gu lf of Mexico, no t in c onf luence  w ith  
th e  In trac oa stal  W aterway . Also inc lude d are  Bla ck W arrio r, W arrio r, an d To mb igb ec  River  sy ste m, 
Hou ston  S hip Cha nn el , T ri n it y  R iver , etc .

2 Ap pro xim ate ly 25 pe rcen t of su lfu r mo ved in  l iquid form.
3 A ll of th e su lfu ric  ac id mo ved in liqu id  form.
4 Sm all  p ropo rti on  m oved  in liq ui d form .
' A tla nt ic  co ast area—Th is  a rea inc lude s th e in tra co as ta l waterway s on th e  Atla nt ic  s eaboard  an d othe r 

can als , ri ve rs,  and  b ay s i n c onfluence th er ew ith,  su ch as Ch esap eake  B ay , De law are River , C. & D . Ca na l, 
Po tomac  Ri ve r, etc.,  exce pt th e Hud so n River  a nd  N ew  Y ork Harbo r are  exclud ed from th is  a rea. ts*

6 West  coast area—Th is  are a includ es  al l can als , riv ers , an d ha rb or s on th e  Pacif ic coa st of th e Uni te d 
State s.

7 I llin ois  wate rw ay s a rea—Thi s a rea i nc lud es  th e waterway s in th e Sta te  of Il lin ois , ex clusive  of th e  G reat  
Lakes, an d wo uld  inc lud e Ill ino is River , De s Pla in s Ri ve r, Cal -Sag Ca na l, Ch icago Ca na l, etc .

3 Oh io Rive r area —Th is  area inc lud es  th e  Ohio River  an d all of its  tr ib ut ar ie s,  su ch  as  Al leg heny, Barren,  
Green , Kan aw ha , Ken tu ck y,  M onongahe la,  an d Tenness ee Ri ve rs.

* Mi sso uri  Ri ve r a rea —Th is  ar ea  in clud es  th e Miss ou ri River  a nd  all  of its  t ribu ta ries .
10 Upp er  M iss iss ipp i River  ar ea—This  ar ea  in clu des the  Miss iss ipp i River  no rth of t he  m ou th  of  th e Mis­

sou ri Ri ve r, an d all tr ib ut ar ie s excep t th e  I llino is waterway s show n in foo tno te 7, a nd  t he  Miss ou ri Ri ve r 
area  sh own in footnote 9.

11 Lowe r Mississippi River  ar ea—Th is  area inc lud es  th e Miss iss ipp i River  so ut h of th e m ou th  of  the M is­
sou ri River , inc lud ing  a ll tr ib ut ar ie s,  e xcep t th e Ohio Ri ve r an d tri bu ta ries .

12 Gr ea t La kes, St.  Law ren ce,  New  Yo rk Sta te  Barge  Canal a rea—Th is  area  inc lud es  all of the  Great  L ak es , 
th e St.  Law rence Sea way , New  Y ork Sta te  b arge can als , Lake  Cha m plain,  Hud son Ri ve r, an d Ne w York 
Harbo r. In  p ar t exem pt un de r sec tion  303(c).

Mr. P eabody. Tha t is the end of my statement, and 1 thank you 
very much for allowing me to appear .

Mr. W illiams. Mr. Peabody, you did not discuss the provisions of 
H.K. 9046, which would broaden these exemptions. Are you in a 
position to comment on that mat ter ?
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Mr. P eabody. Mr.  Wi llia ms , we have not  tak en a pos ition on that,  
bu t I migh t say th at  is of  such  a tem po rary  shor t-t erm na ture  th at  
we have n ot been to inte res ted  in th at . In  l ist en ing to some o f t he  dis­
cussions on th at , we have fe lt th at  the  pur pose of th at  is to broaden 
th at  exe mption for a shor t term and then cancel out the  en tir e bulk 
exem ption la te r on as the  ul tim ate aim. As I have  ju st  test ified, we are  
ag ain st th at .

Mr. W illiams. I have one oth er question. Willi  respect to the  sta­
tis tic al da ta  th at  you have given us in the  exhib its  to yo ur  tes timony , 
are  thes e sh ipm en ts to which you refe r confined to section  303(b) 
com mod ities  o r shipments?

Mr. P eabody. Yes ; th at  is rig ht , exce pt as ind ica ted  in th e exh ibit .
Mr. "Williams. In  othe r words, th is  would no t include any fe rt i­

lizer th at  h ad  been  sacked?
Mr.  P eabody. No, sir.
Mr. W illiams. It  is  all  dry  bulk.
Mr. P eabody. Th is is all  dry bu lk  ship ments . Ac tuall y,  the fe rt i­

lizer t ha t wou ld be  sack ed th at  is s hip ped wa ter  tr an sp or ta tion  is ve ry 
sma ll, if any .

Mr. Collier. Mr. Peabody, you  mak e a very signif ica nt po in t on 
page 5 of yo ur  sta tem ent  wi th rega rd  t o t he dis cri mi na tio n th at w ould 
exist  b etw een  the sh ipping  or  movem ent of dry com mod ities  in your 
indu str y and those th at  were sh ipp ed  in liqu id form . Can  you th ink 
of  any othe r industr ies  w herein  th is  dis crimination would  be created 
in the same m anner if th is  legis lat ion  were enacted?

Mr. P eabody. Mr.  Col lier,  I ima gine it would include  many chem ­
icals , because tod ay the re is a  tenden cy,  fo r the  convenience of ind us­
try,  to  make  ce rta in shipm ent s in liquid . I t  wou ld am ount to t he  same 
exa ct pr od uc t in bulk. I  cou ld give othe r ill us tra tio ns  which are  
som ewhat  r ela ted  to the  chem ical  indu str y as well as th e fe rti liz er  i n­
du str y,  such  as amm onium ni tra te , whi ch is a dry com mod ity, bu t 
some people in the  indu st ry  lik e it  in solu tion . Urea is anoth er one. 
You  can  s hip  u rea  in dry form or  you  can  ship  u rea  solut ions. Th ere  
are a few examples.

Mr.  W illiams. I th ink you indic ate d th at  su lfur  comes ou t of the 
grou nd  in liquid  for m and  in th e past has been  exclusive ly dr ied  and 
sh ipp ed  in th at  form.  Now there is a very str on g tenden cy to also 
sh ip  s ul fu r in liquid  form as it comes out of  the  gro und.

Mr. Collier. Then if  th is  leg islation  were enacted , in orde r to 
eliminate th is dis crimination, we would  probably be  faced with amend ­
ing  section 303 (d)  of  the  In te rs ta te  Commerce Act.

Mr . P eabody. Def init ely  so, in my opinion. Th e liquid  exemption  
is needed just as m uch as t he  dr y bu lk exe mption  fo r alm ost  the same 
reason s I  pointed o ut  in my testimo ny on the d ry  bulk .

Mr . Collier. Would the re be any way  o f sayin g wh eth er the  p rof it 
factors on the ferti liz ers  th at  were manufac tured fro m the dry com­
mo dit ies  subs tan tia lly  are  th e same as those in liquid  form ?'

Mr . P eabody. I  th ink it is ju st  abou t the same.
Mr . Collier. I t  would be abou t the  same.
Mr. P eabody. F or inst ance, the pric e of  liquid  su lfur  and  dr y 

su lfur is ju st  about th e same.
Mr. Collier . T hat  would h old  fai rly  tru e in o ther  comm odit ies ?
Mr. P eabody. Yes; in o ur  indu st ry  it would.
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Mr. Collier. Thank you very much, sir.
Mr. W illiams. Thank you, Mr. Peabody.
Mr. P eabody. Thank you, sir.
Mr. Williams. I believe tha t concludes our list of witnesses for 

today. The committee will not be able to meet tomorrow because of 
a meeting of the parent committee, and therefore we will adjourn  unt il 
Frid ay morning at 10 o’clock.

(At  11:45 a.m., a recess was taken until 10 a.m., Friday, March 30, 
1962.)
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H ouse of R epresentatives,
Subcommittee on T ransportation and Aeronautics 

of the Committee  on I nterstate and F oreign Commerce,
Washing ton, D.C.

Hie  subcommittee met, pursuant to recess, at 10 a.m. in room 1334, 
New House Office Building , Hon. Joh n Bell Williams (chairman of the 
subcommittee) presiding.

Mr. Williams. The committee will be in order, please.
At this poin t I would like to insert fo r inclusion in the record a copy 

of the letter  from Mr. IIarold Hammond, representing the Transporta ­
tion Association of America.

(The lette r referred to fo llows:)
T ran spo rta tion A sso ciation of Ame ric a,

Wash inffton, D.C., March 2 7 ,1962.
Hon . J oh n B el l W il lia m s,
Chairman, Subcommittee on Transportation and Aeronautics, Committee on 

Interstate  and Foreign Commerce, House of Representatives, Washington, 
D.C.

Dear Mr. Cha ir man  : On beh al f of  th e  b oa rd  o f d ir ecto rs  o f th e  T ra nsp ort a ti on
A ssoc ia tio n of  America,  I sh ou ld  lik e to  ex pr es s th e su ppor t of  TA A of  H.R. 
10542, one o f t he  b ill s c urr en tl y  b eing  con side re d by you r subc om mitt ee .

T hi s bil l wo uld  remov e w hat we be lie ve  to  be th e  o bsol ete an d bu rd en so m e se rv ­
ice  re qu ir em en ts  th a t ap ply to th e pre se nt  sa le s con tr ac t be tw ee n th e Fed er al  
B ar ge  Lines, Inc.,  an d th e F edera l Gov ernm en t, as  re quir ed  und er  pr ov is ions  of  
th e  e na bl in g act  o f 1924.

P ri o r to th e sa le  of  th e  fo rm er ly  Gov ernm en t ow ne d and op er at ed  F ed er al
Bar ge  la nes to  th e  pre se nt p ri va te ly  ow ned and oper at ed  ba rg e lin e of  th e same 
na me , al l ei gh t perm an en t ad vi so ry  p an el s to th e  TA A bo ar d—re pre se nting u se rs , 
in ve stor s,  an d ai r,  fr e ig h t fo rw ard er,  hi gh w ay  pi pe lin e,  ra il ro ad, an d w ate r c a r­
ri e rs —ap pr ov ed  th e fol lowing st a te m en t of  po licy, which  w as  offic ially ad op ted by 
th e b o a rd :

T he  In la nd W at erw ay s C or pora tion  sh ou ld  he  di ssolve d an d th e pr oper ties  
an d ro ut es  of  it s opera ti ng  unit , th e  Fed er al  B ar ge Line s, shou ld  he sol d or  
o th er w is e dis po sed of  w ith in  2 years  of  th e  en ac tm en t of  legi sl at io n em bo dy ing 
th is  prop os al,  such  sa le  or  o th er di sp os it io n to he co nd uc ted w ithout re gar d to 
th e re st ri ct io ns an d co nd it io ns  plac ed  on su ch  sa le  or o th er di sp os iti on  by th e 
De nis on  Act (sec. 153 o f t it le  49, Uni ted S ta te s C od e) .

We be lie ve  t h a t th e  sa le  of  th is  G ov er nm en t tr an sp o rt a ti on  fa ci li ty  has  prov ed  
to be  be nefic ial  to  al l part ie s co nc er ne d,  in cl ud ing th e se lle r, th e pur ch as er , an d 
th e us er s of  th e ba rg e se rv ic es  off ere d. Pas sa ge of II .II . 10542 sh ou ld  he lp  
st re ng th en  th e pr es en t F ed er al  B ar ge  Lines, which  has  becom e an  in te gra l p a rt  
of  th e  N at io n' s v it al  p ri vate ly  owne d an d op er at ed  comm on c a rr ie r syste m.

We re qu es t th a t th is  le tt e r lie m ad e a part  of  t he  offic ial re co rd  of  th e hear in gs 
on  th is  bill .

Sinc erely ,
H arold F . H am mo nd .
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Mr. Williams. The first witness this morning is Mr. Harry 
Breithaupt , J r.,  representing the Association of American Railroads.
STATEMENT OF HARRY J. BREITHA UPT, JR.,  GENERAL ATTORNEY. 

ASSOCIATION OF AMERICAN RAILROADS, WASHINGTON, D.C.

Mr. Breithaupt. Good morning, Mr. Chairman.
Shall I  proceed, sir?
Mr. Williams. You may proceed.
Mr. Breithaupt. For  the record, my name is H arry J.  Breithaupt ,. 

and I  am general attorney, Association of American Railroads, Wash­
ington, D.C. I appear before you today, by author ity and by direc­
tion of the board of directors of tha t association, to s tate the associa­
tion’s position and tha t of its members as to the three measures tha t 
have been designated as the subject of these subcommittee hearings.

I should like to address myself f irst to H.R. 5595, the bill introduced 
on March 14, 1961, by the chairman of your parent committee “to 
repeal section 303(b) of the Inte rsta te Commerce Act, as amended, 
relating to the water -carrie r bulk commodity exemption, and for 
other purposes.”

Mr. Chairman, it is a widely known fact, almost universal ly ac­
cepted in this country, tha t the common carr iers of the Nation, espe­
cially the  railroads, are  encountering serious difficulties today. There 
are numerous reasons for tha t, and it would hardly be appropriate  
for me to enumerate them or elaborate upon them on the occasion of 
this particula r hea ring;  but prominent among them is the  accelerated 
and alarming erosion of  the common carrie rs’ traffic and revenues at 
the hands of unregula ted carriers. It  is common knowledge, and 
surely needs no documentation in this  forum, that  there has been and 
continues to be a steady decline in the relative position of the railroads 
and other parts of the common carrier  industry  vis-avis unregulated 
carriage.

The erosion of traffic and revenues from the regulated common 
carrie rs to unregulated carriers must be attributed in large degree to 
the unequal and unfair competitive conditions prevailing under our 
anomalous scheme of regulation tha t permits  a large part  of the 
country’s transporta tion to be performed free of economic control, 
yet demands and expects the balance to lie performed under st rict and 
rigid economic control.

It  is generally estimated that  two- thirds of the total intercity high­
way to ton-miles and 90 percent of all inland waterway tonnage are 
free of economic regulation. Moreover, projected trends indicate that 
the unregulated propor tion will, unless arrested, increase until—even 
throwing the. totally regulated railroads into the picture—unregulated 
carriage  will in a few years amount to 50 percent of all intercity 
traffic. This phenomenal growth of unregula ted carriage, with the 
concomitant relative decline of the common carriers, clearly poses 
one of the gravest threats to the welfare of the railroads  and to that 
of other  segments of the regula ted transporta tion industry.

Mr. Chairman, railroads are severely handicapped in their  competi­
tion with exempt for-hire carriers. The Interstate Commerce Act con­
tains a number of “escape” provisions but there are two, in particu lar, 
tha t are sources of very deep concern to the railroads. They are the
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so-called  ag ricu ltu ra l com modities exemption  fo r mo tor  ca rr ie rs  an d 
the bu lk comm odity ex emptio ns fo r w ate r ca rri ers. I t is w ith  th e l a tt e r 
th at  we are  today de aling.

Und er  section 303 of  the  In te rs ta te  Com merce Ac t ra ilr oa ds  are  
gr ea tly  prej ud ice d in comp eting w ith  w ater  ca rr ie rs  fo r the  move ment 
of  vast ton nag es of  coal,  iron ore, gr ain , pet rol eum , an d othe r com ­
moditi es th at  move in bu lk fre e of  reg ulati on  whe n wa terborne , bu t 
sub jec t to  full regu lat ion on th e rails .

The exe mption s from  reg ulati on  th at  ap ply whe n the traffic de ­
scribed  is tran sp or ted by water , bu t do not ap ply when such  traf fic 
is moved by r ai lro ad , c rea te t he g rosses t k ind of di scrim ina tio n ag ains t 
the ra ilr oa ds  and pose  the graves t kind  o f com pet itiv e difficulties fo r 
them .

Specifically, th is di sp ar ity  of  tre atmen t means  th at in  comp eti ng  
wi th  domestic  water  ca rri ers, where the traffic comes or  is br ou gh t 
wi th in  the exemption s, the  ra ilr oa ds  are  in a posit ion  where  th ei r 
rat es  mu st be publi she d, str ic tly  ad he red to, wi thou t change except  
on 30 days’ notice to  the  publi c (un less there are  unusual cir cum­
stance s in the lig ht  of  which  t he  regu la tin g au th or ity  may au tho riz e 
publi ca tion of  a chang e wi th less th an  th at  period of  no tic e) , and 
meet vario us  sta nd ards  of  reasonablen ess an d no nd isc rim ina tio n;  
whereas t he ir  co mp eti tor s by  w ate rway op era te un de r no  such r eq ui re­
ments  an d are pr ivi leg ed  to mak e wh ate ver ra te s the y choose  at  any 
time, wi thou t any notice to  anyone, on wh ate ver basis is ne cessary to  get  
the business. For ra ilr oa ds  to  mee t all of the regu la tory  req ui re­
ments  to  wh ich  th ey are subjec t and at  the same  tim e meet c om petiti on  
th at  is fre e of  such req uir em ents plac es the m in an alm ost  im possible, 
and a lto ge ther  un fa ir , comp eti tive po sitio n.

As  Cha irm an  Murph y of  th e In te rs ta te  Commerce  Com mission  sa id 
in tes tim ony before  th is  subcom mit tee  on the fir st day of  these he ar ­
ings :

The  unre gula te d  ca rr ie rs  ne ed  on ly  ex am in e th e pu bl ishe d ta ri ff s of  th e  re gu­
la te d  ca rr ie rs  in  o rd er to  det erm in e how low  th ey  m ust  plac e th e ir  quota tions 
to  th e sh ip pe r in  o rd er  to  obta in  th e  tra ffic. The  r egula te d  carr ie rs , on  th e o th er 
ha nd , ha ve  no re ad y m ea ns  of as cert a in in g  th e  ra te s ch ar ge d by th e  ex em pt  
carr ie rs , sin ce  th os e ca rr ie rs  a re  not re qui re d to  pu bl ish th e ir  ra te s.  Thu s,  no t 
on ly  a re  th e re gula te d  c a rr ie rs  plac ed  a t  a d is ti nc t co m pe ti tive  dis ad van ta ge,  
bu t, more im port an tly , th es e co nd it io ns  giv e ri se  to  th e  in st ab il it y  of  ra te s.  The  
pu bl ic  in te re st  in  st ab le , re as on ab le , an d pr ope rl y re gula te d  ra te s  cannot find 
ex pr es sion  in  th e co mplete ab se nc e of  co nt ro l of  su ch  a  la rg e p a rt  of  th e  bu lk  
carr y in g  tr ad e.

Please  un de rst an d th at  when we speak of  wa ter borne traffic  t h a t is 
exe mp t f rom  regulati on  u nd er  the bulk  co mm odity e xem ptio ns,  we  are 
not spe aking  of sma ll tonnag es.  We are  speakin g of an immense 
volume of freigh t. To  quo te once more  from the tes tim ony of  the  
In te rs ta te  Commerce Com mission  pre sen ted  to you  ju st  3 days ag o:

I t  lia s been  est im at ed  th a t on ly  about 10 per ce nt of  th e to nn ag e sh ip pe d by 
w ate r in  th e do mes tic  tr ad e  is  su b je ct to re gu la tion . P ri v a te  ca rr ie rs  a re  no t 
su bje ct  to  re gu la tion  by th e Com miss ion an d sh ou ld  not become  so un less  they  
are  to  be  de pr iv ed  of  th e opport unit y  to  tr an si x ir t fo r th em se lv es . How ev er , 
th e m an y ex em pt ions  in  p a rt  I I I  of  th e  ac t, p a rt ic u la rl y  se ct ion 303(b ),  le av e 
th e g re a te r pa rt  of  al l do mes tic  w ate r tr an sp o rt a ti on  fr ee  fr om  re gu la tion .

An d please  un de rst and Mr. Ch air ma n, too, th at  when  we spe ak of  
bulk commodities , we are  not speakin g of a typ e of traffic th at  is u n­
im po rta nt , o r r ela tively  u nimpo rta nt , to the rai lro ads. We  a re speak-



60 WATER CARRIER BULK COMMODITY EXEMPT ION

ing of a class of traffic that is very important to the railroads . Be­
cause of  the diversion to motor carriers  of a large par t of the mer­
chandise traffic once carried by rail , the railroads have been relegated 
in a large way to carriers  of hulk traffic. In the handling of this 
traffic there is keen competition between the water carriers and the 
railroads.

I had at first thought that I would endeavor to buttress my own 
testimony by setting out for you at some length the numerous s tate­
ments that the Interstate Commerce Commission has made from time 
to time over the years in support of its long-standing recommendation 
for repeal of the so-called dry bulk exemption. It  now seems to me, 
however, wholly unnecessary to burden the record in tha t fashion, 
for—as I have already indicated—the Chairman of the Commission 
has just appeared before you and expressed the curren t and up-to- 
date views of the Commission. To quote, or cite, past expressions of 
tha t body would be merely repetitious.

I would point out, nevertheless, that as long ago as 1954, in its 68th 
Annual Report to the Congress, page 20, the ICC was already saying:

* * * th e ex em pt ion ad ve rs el y af fe ct s th e  pu bl ic  in te re st  in st ab le , re as on ab le , 
an d pr op er ly  re la te d  r a te s an d m ak es  effe cti ve  re gul at io n of  w ate r tr ansp ort a ti on  
im po ss ib le * * *.
And during the intervening years this and similar statements have 
periodically—and with a considerable measure of regular ity—been re ­
peated by the Commission. The Commission’s statement to you at 
the opening of these hearings  was substantially a reflection, or restate ­
ment, of the succinct explanation it had given in justification of the 
legislative recommendation out of which grew the introduction of this  
bill, II.R. 5595. In this 75th Annual Report to the Congress in 1960, 
the ICC said in support of the legislative recommendation now em­
bodied in II.R.  5595:

As  a  re su lt  of  th e  var io us ex em pt io ns  in p a rt  I I I  of th e ac t, part ic u la rl y  th e  
so- ca lled dr y hu lk co mmod ity  ex em pt ion,  on ly ab ou t 10 pe rc en t, tonn ag ew ise,  of  
do m es tic w ate r tr an sp o rt a ti on  is su bje ct  to  econom ic re gul at io n by th e Co mm is­
sio n. Th e co mplete  a bs en ce  of  re gula tion  o f such  a la rg e segm en t of  t he do mes tic  
w a te r c a rr ie r in dust ry  is inco m pa tibl e w ith  th e pu bl ic  in te re st  in re as on ab le  an d 
st ab le  re gu la te d ra te s.  In  ad dit io n , th e  re gu la te d ca rr ie rs  ar e  placed  a t a di s­
ti n c t co mpe tit ive d is advanta ge and sh ip pe rs  an d lo ca li ties  a re  su bj ec t to  dis ­
cri m in ato ry  pr ac tice s.

Rep ea l of  th e  dr y bu lk  co mmod ity  ex em pt ion wo uld  const it u te  an  im port an t 
st ep  to w ar d co rr ec ting  th is  si tu at io n  an d wo uld  con tr ib ute  su bst an ti a ll y  to 
ac hi ev in g g re a te r equal it y  of  tr ea tm en t of  c a rr ie rs  of th e va riou s modes  (p.  187).

Nor is the voice of the Intersta te Commerce Commission the only 
public or governmental voice tha t has been raised in protest against 
the situation created bv the bulk commodity exemptions. As far  back, 
if you please, as October 15, 1946, in a letter to the Interstate Com­
merce Commission, the Director, Office of Defense Transportation, 
wro te:

I t  oc cu rs  to  me  th a t if  Con gr es s ev er  lioi>es to  fu lfi ll th e nat io nal  tr an sp o rt a ­
ti on  p oli cy  in “d evelo ping , co or di na ting , an d pr es er vin g a  nat io nal  tr ansp ort a ti on  
sy stem  by w at er , * * * and ra il  * * * ad eq uate  to  m ee t th e ne ed s of  th e  com­
merce  of th e U ni ted S ta te s * * * an d * * * th e  nat io nal  de fe ns e, ” it  wi ll be 
ne ce ss ar y fo r th e  Co mm iss ion  to  ha ve  ju ri sd ic ti on  ov er  th e tr ansp ort a ti on  of  
comm od ities  in  bu lk , p a rt ic u la rl y  th a t pe rf or m ed  by th e lake  carr ie rs .

As D irec to r of  th e Office of  Defen se  T ra nsp ort a ti on , I urg e th a t th e  Co mm is­
sio n, in it s an nual  re jj o rt  to  Co ngres s, reco mmen d th a t Co ng res s am en d th e
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In te rs ta te  Commerce Act to brin g under regu lation the  tra nspo rta tio n of com­
modit ies in bulk  (60th  Annual Rep ort of In ters ta te  Commerce Commission, 
1046, p. 36) .

Then in 1951, in a progress repor t of the Senate Committee on In ­
tersta te and Foreign Commerce by its Domestic Land and Water 
Transportation  Subcommittee, pursuan t to Senate Resolution 50, 81st 
Congress, it was sai d:

The fam iliar pa tte rn  of competion between regulate d and unre gulated  ca rr ie rs  
has  commenced to become inc reas ingly wider. The published rat es  of the common 
car rie rs by rai l or wa ter  are an easy mark for  the  unregulated  wa ter  car rie rs,  
and more and more dry  bulk traffic is moving by unre gulated  barges (S. Kept. 
No. 1039, S2d Cong., p. 16).
And th at same report went on to say :

* * * The competition  of the  unregu late d wa ter  ca rri er  of bulk commodities, 
exempted by section 303(b) of the act,  has  resu lted in lower ra tes for  a few 
of the large shippers on t he  inland  w aterway s. Also, it has resu lted in increased  
rat es to shippers  on the waterways,  who, because of size or type of shipm ent 
must rely  on the  regula ted  common ca rri er  by water.  It  lias resulted in in­
creased rat es  to ship pers across the  Nation who cannot tak e adv antage  of these 
lower rat es due to locat ion. It  has resulte d in financ ial disadva ntage to com­
peting common ca rri ers by ra il and  water, with  a consequent weakening of the  
nat ional transpo rta tio n system. Finally , as will lie shown late r, it has  achieved 
its lower ra te  adv antage s at  lea st partially through the expenditure by the  
Federal  Government  of revenues raised from ord inary taxpayers,  competing 
shippers, and  competing ca rri ers themselves. The only justi fica tion  for the  
situ ation is the  aim of strengthen ing  the  n atio nal  transp ort ation  system. When 
the net effect of thi s exemption tends,  as has  been shown, to weaken the  system 
as a whole, disrup ting the economic flow of traffic, then  corrective  measures  are 
indicate d (p. 17) .

Others have spoken in similar vein, but I think th at I have supplied 
enough autho ritat ive references to illust rate my point—that correc­
tive measures are indeed indicated.

One such corrective measure is before you for consideration today 
in the form of H.R. 5595. That  bill would repeal the so-called dry 
bulk commodity exemption, section 303(b) of the Interstate Commerce 
Act, and thus tend to make for greater equality of competit ive oppor­
tuni ty between railroads and water carrie rs as to the transportation 
of bulk commodities. The railroads endorse II.R. 5595 and urge tha t 
it be favorably reported. We believe, however, tha t the bill ought to 
be amended so as to provide for the repeal of the so-called liquid  bulk 
exemption as well. In our view there is as little  justification for  one 
bulk commodity exemption as there is for another. Why should there 
be any difference between the regulation  of  liquid bulk cargo and  dry 
bulk cargo? There is very keen intermode competition for both.

Mr. Chairman,  the railroads go a step further. The railroads be­
lieve that if the bulk commodity exemptions for  water  carriers are not 
to be repealed, then exemption should be extended to the transp orta­
tion of bulk commodities by rail.

The answer to the question of whether or not to regulate  the trans­
porta tion of bulk commodities depends entirely upon the public need 
for such regulation. If  the public interest is best served by imposing 
regulation,  then it goes without saying tha t regulat ion should be im­
posed. On the  other hand, if the public interest does no t require the 
imposition of regulation,  then of course, it should not be imposed. 
It  is extremely difficult to believe tha t the public interest is well served 
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by exempting bulk commodities from regulation when transported 
by water, but not exempting them when transported by rail. If  the 
public interest justifies exemption f rom regulation fo r the tran sporta­
tion of bulk commodities to or from a plan t by water , what is there  
from the standpoint of the public interest tha t requires regulation 
when the movement takes place by rail ?

We believe that  the time is a t hand, if not indeed long past, when 
the Congress should find tha t the public inte rest either does require or 
does not require regulation  of the tra nspo rtation of bulk  commodities 
in this country. If  the broad public interest  requires such regulation 
then the exist ing exemptions should be repealed, not only in the  broad 
public interest but so as to remove the discrimination against  the rail ­
roads existing under present circumstances and under present law. 
On the other hand, if the Congress should determine t ha t the public 
interest does not require regu lation of the transportation  of bulk com­
modities, then such exemptions should be extended to the railroads.

The railroads’ position with respect to the bulk commodity exemp­
tions, then,  is clear and simple and,  we believe, j ust : e ither repeal the 
exemptions or extend them to the railroads.

The railroad indus try seeks no preferentia l treatment. It  seeks no 
“fai r advantage.” I t seeks equality only. All we ask the Congress 
to do in this  instance, as in all other instances, is to prescribe a Federa l 
policy with  respect to transportation tha t will afford a measure of 
equality of op portunity to  all modes of transportation  and the common 
carriers  by each mode of transportation to compete for the transp orta ­
tion business of this country. The bulk commodity exemptions pro­
vide for you a good start ing  point.

There is a bill pending in the Senate, S. 2078, 87th Congress, that 
would exempt from regula tion the transporta tion of bulk commodi­
ties by rail. I have attached a copy of S. 2078 to my prepared state­
ment. H.R. 5595, which you are now considering, if amended in such 
a way as to provide appropr iate ly for the repeal of subsections (c) 
and (d) as well as subsection (b) of section 303, would serve as a suit­
able vehicle for repeal of the present exemptions.

(The bill, S. 2078, follows:)
[S. 2078, 87th  Cong., 1st sess.]

A BILL To amend the In te rs ta te  Commerce Act, as amended, so as to provide th at  the 
transp ort ation of bulk commodities  by rail road shall  be exempt from regula tion

Be it  enacted by the Senate and House of Representatives of the United 
Sta tes  of America  in Congress assembled, Th at  the In ters ta te  Commerce Act, as 
amended , is amended by insert ing  af te r section 25 th ereof a new section 25a as 
fol low s:

“Sec. 25a. Nothing in thi s pa rt  sha ll apply  to the  tra nsp ort ation  of com­
modities in bulk which are  loaded and  carried  withou t wrappe rs or containers 
and  received and delivered by t he  ca rri er  withou t transpo rta tio n mark or count, 
or to th e tr ans por tat ion  of liquid commodities in hulk in tank cars.”

Sec. 2. Section 418 of the In te rs ta te  Commerce Act, as amended , is amended 
by strikin g out all th at  follows the  final semicolon therein  and inse rting in lieu 
thereof “or common ca rriers  engaged  in transpo rta tio n exempted unde r the  pro­
visions  of section 25a or section 303(b) of this Act.”

Mr. Breithaupt. The railroads look with favor upon, and would 
eagerly embrace, either approach. We urge your  subcommittee to 
adopt one or the other.
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Let  me now addre ss my sel f to II .R . 9046, a bil l designed  “to  pe rm it 
the ap pl icati on  of  the bu lk com modity  exem ption  when ot he r com­
mo diti es are c oncurre ntl y tran sp or ted in the same vessel”.

Th is b ill  w ould  ha ve the  effect, o f course, o f b road en ing an d mak ing 
even  more libera l the ter ms  and scope of  the presen t wat er  ca rr ie r 
exemption s, an d thus  ag grav ate wh at  is alr eady  fo r the ra il ro ad s an 
in tol era ble  com pet itiv e si tuat ion in the tra ns po rtat io n of  bu lk  com ­
modities. I t  wou ld w orsen th at whic h is al rea dy  bad .

F or reas ons  im pl ici t in my  ea rli er  discussion of  the exem ptions as 
they  now sta nd , the n, the ra ilr oa ds  mus t urge  you  to  look with di s­
favo r upo n th is  effo rt to loosen and expand  the  w ater  ca rr ie r exem p­
tio ns  to even wi de r dimensions.

As  the subcom mit tee  knows fro m the  tes tim ony of  previou s w it­
nesses a nd  from  it s own ex am ina tio n o f the st atute, th e ex emption from  

s  reg ulat ion afford ed by section  303 (b)  of  the  In te rs ta te  Com merce
Ac t comes int o pl ay  only whe n the vessel or  tow  in  which  th e bu lk 
com modities a re  tr an sp or te d is be ing  used to  car ry  not m ore  th an  th ree 
such  commod ities . Th e exemption is los t as to the en tir e la di ng  if  

*' more th an  th ree bu lk com moditi es are  ca rri ed  in the same vessel or
tow, an d it  is sim ila rly  los t as to  th e en tir e lading  if  any  nonbulk  
com modity  is  ca rr ied in the s ame vessel or  tow  w ith  wh at  w ould o th er ­
wise be exem pt bu lk commodities .

But  by t he  te rm s o f H.R . 9046, a lbe it fo r a p eri od  of only 6 m onths , 
these c ondit ion s o r restr ic tio ns  wo uld  be l if te d o r su spende d fo r a  ve ry 
larg e an d im po rta nt  p art  of  th e in land  w aterwa y system. W ater  c ar ­
rie rs  op erat ing on th e speci fied wa ter wa ys  wou ld be pe rm itt ed  to 
mingle bu lk wi th  nonbu lk com modities in  a  s ing le vessel or  tow  with ­
ou t loss of  the exe mp t status  of  the bu lk commod ities . In  ad dit ion , 
the y wou ld be allo wed to tr an sp ort  more  th an  th ree bu lk com mod ities  
in  one vessel or  tow with ou t sac rifi cing the exe mp t sta tus of  thr ee  
such com modities.

Th is,  as I  hav e said, would  bro aden  and expand  the scope  of the  
bu lk com modity  exe mption s an d thus  h eigh ten and int ensify th e com­
pe tit ive ha nd icap  to  w hic h ra ilr oa ds  are alr eady  sub jec t in  t hei r com-

gebition wi th  the wa ter ca rri ers. Th e ra ilr oa ds  un al te rably oppo se
LR.9046.
Mr.  C ha irm an , at  th is  p oint  I  find my sel f in an aw kw ard , and wha t 

is fo r a law yer an  un ha pp y,  pos ition. I  mus t endeavor to an tic ipate 
wh at  the  pro po nents of  t hi s bil l wi ll argu e when they  ap pe ar  before  
you.  Th e proponents of  th e measu re have no t ye t been heard, so I 

,  mu st surmise wha t they  wi ll say when they  are  heard. I ventu re  to
do thi s only because  I  fo llow ed closely th e course o f th e he ar ings  on th is  
same p rop osa l on the Sena te s ide l as t year,  and  I  assume t hat wh at was 
sa id there in  justi fication  of  th e pro posal  wi ll in due  course be repeated  

q here .
As  the  In te rs ta te  Comm erce Com mission  po inted  out in i ts te stim ony 

before  t hi s subc omm ittee , H.R . 9046 has no do ub t a risen  as a resu lt of  
the  Com mission ’s decision  in Docke t No. W C- 5,  Miss iss ippi  Va lle y 
Ba rge Co. Ex em pt ion,  section 30 3( b) , 311 IC C 103 (decided Au gust 
25, 1960). Sp eakin g in broad general ities , th a t case (whic h I  un de r­
stan d is now before the court s fo r rev iew ) was th e la test of  a  series  o f 
cases ho ld ing that, exempt com moditi es cou ld no t be mix ed wi th non­
exe mp t commod ities  and sti ll re ta in  t he ir  e xemp t sta tus .
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On  the S ena te side it was arg ued by the  p roponents  o f l egislation  of 
th is  chara cte r th at  ce rta in  wa ter  ca rri ers ha d no t exp ecte d the Com ­
miss ion to decide as it  d id  in Docke t No. WC—5; th at  the  decis ion took 
the m by su rp ri se ; th at  the effect of the decision  wou ld be to deprive  
the m of a m ethod of  o pe rat ion  in which they ha d been enga gin g over 
the y ea rs ; a nd  t hat  as a resu lt they are  t hrea tene d with  d isr up tio n of  
th ei r services.

I f  my un de rst an ding  of the m at te r is cor rec t, however, the deci sion  
of  the  Commission sho uld  no t have been unexp ected an d sho uld  no t 
have come as  a su rpr ise , since i t followed in pr inciple ea rli er  decis ions  
of  th e Commission  an d of  th e court s to the  same general  e ffect. F u r­
ther , i f my  und ersta nd ing is corre ct, the  effect o f th e decision in Doc ket  
No. WC-5 would not be to di srup t a metho d of  opera tio n in which  
the wa ter  ca rri ers involve d had fo r many years  pr io r to the  decision  
been en gaged. **

On t he  con tra ry, a gain i f my und erstan ding  is correct, t he  pa rt ic ul ar  
opera tions  found in Docket No. WC- 5 to vio lat e the  conditio ns  o f the 
exemption  r epres en t ju st  one  mo re in a serie s o f effo rts to cir cum ven t, 
by one device or anoth er,  th e lim ita tio ns  imposed upo n the appli cabi l- *
ity  of t he  section 303 (b) exem ption.

The detai ls of these opera tions  h ave  been, and are , in tr ic at e;  an d I 
wou ld pr efer , fra nk ly , th at  t hey be exp lai ned to the  subcom mit tee by 
those spokesmen fo r the  w ate r ca rri ers in tim ately fa m il ia r wi th  them.
I  expect th at  such ex pla na tio n will  be for thc om ing . I t  does ap pe ar  to 
be a fac t th at  eve r since about 1955 ce rta in  wa ter ca rri er s have been 
mixin g b ulk  an d non bulk com mod ities  on the  rivers  in ways , fir st one 
and then an oth er,  hope fully  conce ived as exped ien ts to  avoid  loss 
of  the  exempt st atus  of  the b ulk  cargoes.

Bu t also eve r since  1955 an d ea rlier,  the  I nt er st at e Commerce Com ­
miss ion and the cou rts hav e dec lare d the mixin g of nonbulk  commodi­
ties wi th bu lk commodities  in the  same tow to res ult  in loss of  the  
exemption  giv en by sect ion 303(b) to the  tran sp or ta tio n of  the bulk 
traffic, and var iou s con triv ances to avo id th is resu lt hav e one by one 
been dis appro ved. See Am eri can Barge  Lin e Company, Pet iti on  fo r 
Declaratory  Order,  294 IC C 796 (19 55); Com mercial  Tran sp or t Cor ­
porat ion — Ex em pt ion,  300 IC C 66 (19 57); Com mercial  Ba rge Lin es,
Inc ., et al  v. Un ited State s,  166 F.  Supp . 867 (1958) , affirmed 359 
U.S.3 42  (195 9).

Inde ed  a s lon g ago as March  20, 1941, ju st 6 m onths  aft er  par t I I I  
of  th e In te rs ta te  Commerce  Act (in clu din g the  section 303(b ) exe mp­
tio n)  becam e law, the  Bureau of W ater  Ca rri ers of  the  In te rs ta te  ,
Commerce Commission  issued  t he  fol low ing  in te rp re ta tiv e ru ling :

Ruling No. 6—Section 303(b)
March 20, 1941.

I nterstate Commerce  Com mission  ’

BUREAU OF WAT ER CARRIERS

The  following is an adm inistrative ruling of the  Bureau  of Wa ter  Car rier s, 
made in response to questions propounded by the  public, ind icat ing what is 
deemed by the  Bureau to be the  correct application and interp retation of the  
act. Rulings of this kind are  ten tat ive  and provis ional and are  made in the 
absence of autho rita tive decisions upon the subject by the Commission.

Question.  Is the transp ortation of three or less commodities  in bulk exempted 
by section 303(b)  when there is being transported in the vessel (or tow) any 
commodity not in  bulk?
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Answer. No. The tra nspo rta tio n of commodi ties in bulk is not  exempt from 

regulat ion under pa rt II I when more than  three  bulk commodities are tra ns ­
ported in the  vessel (or tow ), or when the re is being tra nsp ort ed  in the  vessel 
(or  tow)  a commodity no t in bulk.

George E. Talmage, Jr ., Director.
Be all of t ha t as i t may , it does not a pp ea r t hat  th e par ticu la r op era­

tions  vi tia ted hy the  Com mission ’s de cla rat ory or de r in docket No. 
W C- 5 had been con duc ted  very long before  th ei r law fulness was 
brou gh t into question. In  the  IC C pro cee din g it was alleged th at  
the opera tio ns  there con sidered wou ld be con duc ted  pu rsua nt  to a 
ta ri ff  filed on Ju ne  12, 1959, to become effec tive Ju ly  16, 1959; an d 
two petiti ons, one su pp or tin g an d one at tack ing the leg ali ty  of  the 
proposed opera tions,  were filed on Au gu st 28, 1959, an d Au gu st 31, 
1959, or  less t ha n 2 mon ths  a ft er  the ef fective date  o f t he ta ri ff cov ering 
the  conte mp lated opera tions.

How, then , can it be said th at  the  effect of the Com mission ’s deci­
sion of Au gust 25, 1960, would  be to di srup t a me tho d of  op erat ion 
of  lon g s tand in g and  use

Even beyond all of  the foreg oin g con sidera tions,  it seems ap pa re nt  
th at  the  lan guage of  H.R.  9046 goes fa r beyo nd what wou ld be re ­
qu ire d to overcome the effect of  th e 1960 decision o f th e Com mission  in 
dock et No. W C- 5 as to the  l imited sit ua tio n there i nvo lved , and  w ould 
res ul t in rev ers al of  all of  the decisions I have cite d, go ing  bac k to 
1955 an d ea rlier . W ha t possible jus tifi cat ion  is there fo r thi s, as a 
m at te r of  tempo rary  6 -mo nth  rel ief , assum ing  th ere  were  ju sti fic ati on  
fo r such r eli ef in the  first  p lace  i

I rep ea t, wi tho ut labo rin g the mat te r fu rthe r, that the  ra ilr oa ds  
vig oro usly oppose H.R.  9046 an d urge  th at  it not be favo rably  re ­
por ted .

Th is br ings  me fina lly to H.R.  10542, the bil l to rep eal  the  In la nd  
W ate rw ay s Co rporati on  Act . It  seems to us th at  we should su pp or t 
th is bill , ha ving  due  rega rd , of  course, fo r ap pr op riately sa fegu ard­
ing  the  publi c's  in ter es ts in lig ht  of  the con sid era tions  ea rli er  men­
tioned by the witn esse s fo r the In te rs ta te  Commerce Commission and  
the  D ep ar tm en t of C om merce ; a nd  we d o so.

Mr. W illiams . Mr . Br ei th au pt , if  I  un de rst an d your  tes timony  
cor rec tly , in essence you are ask ing  fo r wh at you  would deem equal 
trea tm en t, is tha t co rre ct ?

Mr. Breithaupt. That  is cor rec t, Mr . Ch airma n.
Mr. W illiam s. In  ot he r words, if  the  exe mption s are  not extend ed 

to rai l tran sp or ta tio n,  then  they sho uld  be tak en away from water  
tra ns po rtat io n,  is t hat  correc t (

Mr . Brei tha upt . As a m at te r of  simple equ ity and equali ty of  com­
pe tit ive op po rtu ni ty , yes, sir.

Mr.  W illiam s. Al l ri gh t, sir. Have you stu die d the l egi sla tive his ­
to ry  of  section 303 (b ) ?

Mr. Breitha upt . I have, yes, s ir.
Mr . W ill i ams. Can you infor m the  co mmittee  as to t he  rea sons why 

a three- com mo dity lim ita tio n was imposed wi th respec t to these ex­
em ptions?

Mr. Brei tha upt . Th e leg islative  his tory  makes  it qu ite  clear as to 
why  the exemption s them selves  were gr an ted bu t is som ewhat  fuzzy 
as to why  there  is a lim ita tio n as to the  numb er of  bulk commod ities  
th at  may be c arrie d in the  same vessel  o r tow .



66 WATER CARRIER BULK COMMODITY EXEM PTION

Mr. W illiams. You say th at  you are ask ing  fo r equal tre atm en t.
Wou ld the rai lro ads be satis fied if  the y were gran ted  th is exempt ion 
on the same basis as water  tr an sp or ta tio n has  i t on  a three-com modity  
limitat ion  ?

Mr. Breith aupt . We hav e exa mined  th is question pr et ty  th or ­
oughly , Mr. Chairman, and as a prac tic al  mat te r we don’t th ink it  
is ent irely feas ible  or would lie e nti re ly  feas ible  to impose  the three-  
commodity lim itat ion .

On the  o the r hand , if  i t were deem ed des irab le to do so as a matt er  
of equality and if  th e sect ion 303 (b) exemption  were no t to  be cha nged 
so as to e lim ina te the  th ree  b ulk  comm odi ty lim ita tio n there imposed, 
we would be wi llin g to a ccep t it, yes, sir.

Mr. W illia ms. I notice th at  you did  not hav e th at in th e bil l th at  
you refer red  to, a copy of  which is att ached to yo ur  sta tem ent .

Mr. Breith aupt . Tha t is t he  b ill  int rod uce d by Se na tor Magnuson 
in the Sen ate  by requ est and it  is tru e th at  the bill  does no t include 
lim itat ion s of the ch ara cte r conta ined in section  303 (b ).

Mr. W illiams. Wo uld  the  ra ilr oa ds  have any  objection if  the dry 
bulk  commodity exemption  were  extended to th e ra ilroa ds , and the <
three-commodity lim ita tio n rem oved both fo r ra ilr oa ds  a nd  fo r wa ter  
carrie rs ?

Mr. Breith aupt . No ob jection.
Mr. W illia ms. The same is true  wi th respec t to liq uid bulk com­

modities  or  liqu id ship men ts?
Mr. Breithaupt. Yes, sir.
Mr. W illiams. Th an k you ve ry much.
Ou r next witness is Mr. G. C. Ta ylo r, pres ide nt of  the Mis siss ippi 

Vall ey Ba rge Lin e Co. of St.  Louis , Mo., and here rep resent ing  the  
Common Ca rri er  Conference of Domestic  W at er  Ca rri ers . He  is 
accompanied by Ca ptain  Ingerso ll,  chairma n of the executive  com­
mit tee  of  the  Common Car rie r Conference of Dom estic  W ater  C ar ­
riers, and  pre sident  of the  F ed eral  B arg e L ine , I nc.,  also of S t. Louis.
I  believe  Ca pta in Ingerso ll test ified  here a day or  so ago, rep res en tin g 
Fe de ral  Ba rge  Lines.

Mr. Ta ylor  is also accomp anied by Mr. J . W. He rsh ey,  a member 
of  the  conference’s executive committee,  rep res entin g the  gu lf coast 
region,  of the  Common Car rier  Conference of Dom estic  W ater  Car ­
rier s. Mr. Her shey is also board  chairma n of  the Am eric an Com ­
mercial  Ba rge  Line a t Housto n, Tex.

Mr. Taylor. Also  h ere  w ith  us tod ay a re the  g ene ral counsel of the 
Gr ea t Lakes Sh ip Owners Associa tion , Jo hn  H. Ei senh ar t, fo r the  
members of the conference op erat ing on the  lakes;  and Mr. Jo hn  ’
We ller, pre sident  of Se at ra in  Lines, Inc ., of  Ed gewa ter , N.J. , on 
beha lf of the  coastw ise an d interc oas tal  domestic  wa ter ca rr ie r mem ­
ber s of the  common ca rr ie r confe rence, in su pp or t of  t he  s tatem ent I  
sha ll present.
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STATEMENT OF G. C. TAYLOR, PRESIDENT OF THE M ISSISSIPPI VAL­
LEY BARGE LINE CO. OF ST. LOUIS, REP RESEN TIN G THE COM­
MON CARRIER CONFERENCE OF DOMESTIC WA TER CARRIER S;
ACCOMPANIED BY CAPTAIN INGERSOLL, CHAIRMAN OF THE
EXECUTIVE COMMITTEE OF COMMON CAR RIER CONFERENCE OF
DOMESTIC WATER CARRIERS; AND J. W. HER SHE Y, EXE CUT IVE
COMMITTEE MEMBER, GULF COAST REGION, COMMON CAR RIER
CONFERENCE OF DOMESTIC WA TER  CARRIERS, AND BOARD
CHAIRMAN OF THE AMERICAN COMMERCIAL BARGE LINES,
HOUSTON

M r. T aylor. M r. C ha irm an , my na m e is G. C. T ay lo r,  an d I  am  
pre si den t of  th e M issis sipp i V al le y B ar ge L in e Co. o f S t.  Lo ui s. I  
am  he re  as  a re pre se nt at iv e of  th e Co mmon  C arr ie r Con fe re nc e of 
Do mes tic  W ate r C ar ri er s,  re pre se nting c om mon  c arr ie rs  o per at in g  o n 
th e G re at  La ke s, in  th e coas tw ise  se rv ice , on  th e Colum bia R iv er  an d  
th e A tl an ti c  In te rc oas ta l W at er w ay , as  we ll as  on th e M is si ss ip pi  
syste m and  th e g u lf  cana l.

I  wou ld  lik e to  in trod uc e a li st  o f th e  co mplete m em be rshi p o f 
th e confere nce. I  wo n’t ta ke th e tim e of  t he co mmittee  to  re ad  i t.

Mr. W illiam s. T h a t w ill  be acc ep ted fo r t he r ecord.
(T he do cu men t r e fe rr ed  to  fo ll ow s:)

Roster of M embers, Common Carrier Conference of Domestic Water Carriers

American Commercial Barge Line Co., Houston, Tex.
Arrow Transportation  Co., Sheffield, Ala.
Bison Steamship Corp., Buffalo, N.Y.
Columbia Transpor tation Division, Oglebay Norton Co., Cleveland, Ohio.
Coyle Lines, Inc., New Orleans, La.
Federal Barge Lines, Inc., St. Louis, Mo.
Foss Launch & Tug Co., Seat tle, Wash.
Gartland Steamship Co., Chicago, Ill.
John I. Hay Co., Chicago, Ill.
James Hughes, Inc., New York, N.Y.
Igert,  Inc., Paducah, Ky.
S. C. Loveland Co., Inc., Philadelphia, Pa.
McAllister Lighterage Line, Inc., New York, N.Y.
Mississippi Valley Barge Line Co., St. Louis, Mo.
Norfolk, Baltimore & Carolina Line, Norfolk, Va.
Ohio River Co., Cincinnati, Ohio.
Pacific Inland Navigation Co., Inc., Vancouver, Wash.
Pacific Western Lines, Port land, Oreg.
Puget Sound-Alaska Van Lines, Seattle, Wash.
The River Lines, Inc., San Francisco, Calif.
Roen Steamship Co., Sturgeon Bay, Wis.
Sea-Land Service, Inc., Newark, N.J.
Seatrain Lines, Inc., Edgewater, N.J.
Shaver Transportat ion Co., Por tland, Oreg.
Sioux City & New Orleans Barge  Line, Inc., Houston, Tex.
Tidewater Barge Line, Portland , Oreg.
Union Barge Corp., Pittsburgh,  Pa.
C. G. Willis, Inc., Paulsboro, N.J.
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Mr. Taylor. My presentation is planned to be a consolidation of  the 
point of view of the common carriers  hy water who serve the domestic 
commerce of the United States. We have three main character istics 
in which we are alike. First, our companies depend on t ransportation  
alone for their  livelihoods. Second, we hold certificates of public 
convenience and necessity requiring us to prvide regula r, dependable 
service at nondiscriminatory and reasonable rates to the general public. 
Third , we are subject to economic regulation by the Congress th rough 
the Interstate Commerce Act.

I plan to cover the broad issue of the survival of the common carr ier 
by water. Addressing myself to the support  of H.R. 5595, I  will dis ­
cuss the exemptions and the destructive activities result ing from the 
use of exemptions by private industry . Our complaint here is tha t this  
competition is unfair because it is competition at uneconomic rates.

Our group also favors the passage of H.R. 9046 and H.R. 10542.
Evidence has been piling  up for years tha t the regulated  common 

carrier is in serious trouble. I will not recite here the broad general 
agreement on the facts. Suffice it to say that  the Congress has, for 
some time, been concerned that the economic regulations it developed 
in the public in terest are  insufficient to fulfill the obligations set for th 
in the national transporta tion policy of the Transpo rtation Act of 
1940—particular ly th at section of the policy which promises to “foster 
sound economic conditions in transpor tation and among the several 
carriers .”

The Secretary  of Commerce, the  Honorable Luth er II. Hodges, in 
his annual report to the Congress on February 6, 1962, said :

The Departm ent is convinced t ha t the  keystone of tr ansport progress  is a strong 
common c arrie r industry , although it  is concerned with  the welfare of all types 
of carr iage . Only the common carri er  has  a man datory  responsibil ity for pro­
viding adequ ate, regula r service to meet public demand for  passenger and  f reig ht 
service.

If  a ll or even most of our v ita l fre igh t services were dominated  by privat e and 
con trac t car rie rs equa lity of economic opportuni ty would end for many U.S. 
small businessmen. If  common carr ier s are  dr iven out of business  (and present 
trends, if continued, portend this by 1975), only the big producers and shippers  
would be able to serve a nat ion al market. Competition would suffer  and the  
economic vi tal ity  of our free  en terp rise  sys tem would be seriously impaired.

The complaint of the domestic water carrier is a relatively simple 
one. Our role in the economy is to provide the lowest cost service 
available to industry on commodities adapted to w ater transpor tation . 
Our average revenues for example are 4 mills per ton-mile  compared 
to 14 mills for the railroads.  The inherent advantage of our low 
cost of operation should provide  us with ample protection. However, 
we are continually  faced with competition of higher cost means of 
transporta tion who undercut our rates by uneconomic pricing. Rail­
roads have seriously damaged us, and, we believe, themselves, by out- 
of-pocket cost pricing. A rate reduction is made below the cost, of 
performing the service by railroad  and down to the level of our costs.

Thus, on the one side of us towers the gian t $9 billion rai l­
road industry playing, as Supreme Court Justices have recently noted, 
“hanky panky” with its overhead and fixed charges in order to under­
cut our services. On the other side of us are some of the Nation’s 
largest corporations operat ing p rivate  equipment, when not needed in 
prop rietary service, in the exempt “for hire” trades  at uneconomic
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rat es . Crush ed as we are  betw een two such  forc es, there is lit tle  
pro spe ct of ar re st in g the tre nd  toward liq uid ati on  unless a sounder 
ra tio na le  of regu la tio n is fo rm ulated  and pu t in to  pra ctice .

Th e issue before the Congress  is t h is : W ha t so rt of prote cti on  can  
be given t o t he  low cost  op erator , th e sm all efficient, ind epen de nt  w ater  
tran sp or ta tion  com pany who is fac ed wi th  uneconom ic, cu tthr oa t 
comp eti tion on the  part  of very lar ge  com pan ies.  I f  the pro ble m of 
uneconom ic pr ic in g of  tr an sp or ta tion  can  be solved, water  common 
ca rri er s can  survive. I f  it  cannot be solved, they  cann ot  survive. 
I t  is as sim ple  as  th at . Our  quest ion  to  you is b lu n t: Is  common ca r­
rier  serv ice by water  im po rtan t eno ugh  to  the coun try  fo r the Co n­
gress to  at tempt  to  rem edy  th e unfa ir  com pet itiv e bu rdens now 
th reaten in g its  su rvival?

The Congres s set ou t to  regu la te  the water  tr an sp or t indu st ry  in 
1940, bu t it  d id  not reg ulate  a ll of  i t. Ho w did  i t di sti ng uish  be twe en 
traffice to be reg ulated  an d traff ic th at wou ld no t be? Th e congres ­
sion al in tent  w as cle ar ly  sta ted ma ny t imes. Here fo r example is the. 
def ini tion  o f S en ator  B ur to n K.  W heele r as  giv en in t he  Congre ssional

* Recor d fo r M ay 22,1939.
* * * a ll  we sa y is, “i f you a re  co mpe tin g w ith a com mo n c a rr ie r whi ch  is  

re gu la te d,  yo u m us t be re gul at ed . I f  yo u are  not c om pe tin g,  you a re  in th e c le ar 
an d you a re  ex em pt .” I t  seem s to  m e th a t is  a ll  th ere  is  to  it.

In  ou r view,  th is  is sti ll all there is to it. Ce rta in ly  th is  com ment 
br ings  in to  sh arp focus the pr incipa l cha nge th at  ha s tak en  place in 
the wa ter  ca rr ie r indu st ry  since 1940. When the act was passed, all  
the inl and barge lin es  w ere  given  gr an df at he r cer tificates and all  com­
modities, except pe tro leu m and sand  an d gra vel  and some loca l move­
ments  of coal,  tra ve led  at  pu bl ish ed  rates.  Hen ce, riv er  comp eti tio n 
fo r ra ilr oa ds  wa s e ffectively reg ulate d. In  recent  y ear s, scores o f new 
barge lin e com pan ies  have  gone  in to bus ines s un de r the  exe mption s 
pr ov id ing intense co mp eti tio n t o both  the  r eg ulated  w ater  car rier s and 
the ra ilroads . W herea s in 1940, wha t e xemp t traffic there was  d id  n ot  
com pete  wi th  reg ulated  tra ffi c; today there  is most vig oro us com pet i­
tio n betw een regu lated  an d un regu la ted  ca rriers .

Th ere  is general  agree me nt also on th is  fa c t: Th e un regu la ted 
ca rr ie r has one pr incipa l advanta ge . li e  can quo te a ra te  in secret, 
shav ing the  pu bli shed  ra te  ju st enough  to  g et the business. As  quickl y 
as we can  pu bl ish  a low er ra te  to  mee t the exempt comp eti tion, the 
exe mp t ca rr ie r can  shave it  again . Th ere is no economic  ad va ntag e 
he re ; you  m ight  call the process simp ly a l icense to  chisel.

Th e othe r sig nif ica nt change is in the numb er of  com pet itors. In  
1940 the  Congress a wa rded  certif ica tes  of  pu bl ic convenience a nd neces­
sit y to the ra th er  lim ite d nu mbe r of ca rri er s ava ilable . To day there 
are hun dred s of  com panies,  la rg e and  sma ll, o pe ra tin g a ll over the  riv er  

w? systems . No one c laim s th er e isn ’t  en oug h cap aci ty.  H.R.  5595 wou ld
pr ot ec t the in ter es ts of  all  tho se new op erators by prov id ing gr an d­
fa th er  certi fica tes,  in the  man ne r of th e act of  1940, which  w ould reflect  
the serv ice the y have  pe rfo rm ed  in a rea sonably  rep res en tat ive pa st
period.

Ex em pt  ca rr ie rs  will te st ify ag ains t thi s, j ust  as most  of  the pres en tly  
regu la ted ca rri er s d id  in 1940. A read ing of the deb ates p rec ed ing  th e 
passa ge  of  the Tra ns po rtat io n Ac t of  1940 is mo st instr uc tiv e. Al l 
th e arg um en ts th at  are  be ing  used t od ay  aga inst  th e e xtension of  reg u-
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lation, were arguments used at tha t time. We sympathize with the fears  the exempt carriers  will express because they were those of most of the presently regulated carrie rs only 20 years ago. But  our ex­perience has shown tha t regulation has been constructive and bene­ficial and I am sure their  experience of regulat ion will be, too, if  H.R. 5595 passes.
The fac t of  the matter is that today a basic inequity exists between the exempt carriers on the one hand and the regulated water, truck, and rail road companies on the other hand. It  is an inequity for which a solution must be found i f common carriers are to survive.
Perhaps the most significant development so f ar  in these hearings  has been the absence of testimony by the Department of Commerce. The trad itional position of the Department has been that the  Congress should plug the present loopholes which prevent regulation, in the words of the act, from being “fa ir and impartia l” to all modes. No comment of any kind was made either in opposition to or in support of H.R. 5595. What does this portend ?
In  the debates over a new program to cure the inequities which clearly have developed from the exemptions, the suggestion has some­times been made tha t Congress deregulate bulk traffic on the railroads. There has lately been much talk  of th is possibility and it  may, indeed, be recommended in the near future . No one so fa r has listed for con­sideration some of the new problems this would c reate in the trans­porta tion industry . The extension of bulk exemptions to the ra il­roads is hardly  the course the rai lroad industry would choose for itself. Indeed, the Association of American Railroads has testified specif­ically in recent hearings in favor of the repeal of section 303(b). They have also said, of course—and we believe this is very much a second choice—tha t if equality of regulation cannot be achieved, then the bulk exemptions should be extended to the railroads .
As I  shall attem pt briefly to show, deregulation of the railroads would produce chaotic conditions in the railroad industry itself. Not in 75 years have railroads competed with each o ther on a price basis. We have mainta ined for years tha t the greatest  weakness of the rai l­road industry is the blood they let out of their own veins through un­economic pricing of the ir competition with water carriers. But imagine for a moment two grea t rai lroads  reducing thei r rates to out- of-pocket cost levels in an effort to wrest bulk exempt traffic from one another. Such t itanic strugles would quickly swamp the small water carriers, but inevitably, as they did before the passage of the In ter ­state  Commerce Act of 1887, they would ruin  the railroad industry.  We sometimes forget  t ha t this act. was passed as much to protect  the railroads  from each other as for any other reason.
The key point was made by ICC Commissioner Howard Freas  in testimony on the occasion of the passage of the  Transpo rtation Act of 1958:
I believe that if t ransportat ion history teaches any one thing, it is tha t while competitive forces generally are effective in reducing prices and improving standards of service, these very same competitive forces in the transporta tion field, i f unchecked, will result  in eliminating competition and in disrupting  rea­sonable and fai r ra te re lations as between competing shippers, geographical areas  and territories.
Tha t is the clear lesson of history.
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But, i f serious consideration is given to the question of deregulating  
the railroads, these issues must be considered:

1. Seventy percent of railroad traffic would be exemp t: How much 
of railroad traffic would be exempt? Reliable estimates are th at  70 
percent of  existing traffic of the rail roads  would be deregulated. The 
Congress would have to determine the facts. If  this  much of the 
Nation’s traffic were to  be deregulated overnight , any effective regu­
lation of the rest would become academic. Extending the bulk ex­
emption to the railroads  would, therefore, become tantam ount  to re­
pealing the Intersta te Commerce Act.

2. Eliminate price-fixing rate bureaus: Railroads now meet regu ­
larly  in rate bureaus to fix prices, a practice  th at, in indus try gener­
ally, has been successfully attacked under the ant itru st laws in recent 
years. The saving grace of the rate  bureau  has been the  fact tha t the 
Inte rsta te Commerce Commission provides economic regulation of the 
resulting rates in the public interest. Without the ICC, such rate  
bureaus would be an invita tion to reestablishment of monopoly.

3. Relative size problem: The disparity  in size between the regu­
lated water carr ier indus try and the railroad indus try is approxi­
mately 1 to 90. The $9 billion railroad indus try could easily over­
whelm the less than $100 million common carrier barge i ndus try, i f it 
came to a real test of the unrestr icted operation of the “law of the 
j ungle.” Central to the  protection of the small, efficient operator  from 
the inevitable p redatory operations of the la rge railroad has been the 
instantaneous relief available under the suspension provis ion of the 
Interst ate  Commerce Act. Wipe this out and water carrie rs would 
be out of business within weeks or months.

4. Increasing the power of large shippers:  The tendency of large 
corporations to use the ir economic power to obtain uneconomic ra tes 
is largely responsible for  the cripp ling of the common carrie r trans­
portation  indust ry. The only defense agains t forced uneconomic 
pricing is the Inte rsta te Commerce Act. No more powerful stimulus 
to the development of monopoly in indus try could be conceived tha n 
the removal of adequate public control of transportation  rates. 
Preference and prejudice  in freight  rates, rebates to large shippers,  
would, once again, become the  rule and the Nation’s small shippers 
would suffer.

5. Effect on the farm ers:  Farm organizations generally oppose the 
extension of the agricultu ral exemptions to the railroads . In  hea r­
ings on the  decline of regulated  carriage in 1961, the  American Farm  
Bureau Federation  stated  as follows:

The Association of American Ra ilroads has proposed tha t the hauling of farm 
products by rail should be exempt from ICC rate  regulation in the same manner 
as the hauling of farm products by truck, and tha t the hauling of bulk com­
modities by rail should be exempt from ICC ra te regulations in the same manner 
as the hauling of bulk commodities by inland water carriers. This is asserted 
to be necessary to provide equality of regulation among the various modes.

It  i s our view th at the difference between the modes of transportation  are so 
substantial tha t the argument for identical regulations has littl e merit. We 
do, however, believe tha t a substantia l equality of regulation can be provided 
by a flexible rate  policy as summarized in section 2 of this statement, and tha t 
in the interest of all concerned, including the railroads, this is a more desirable 
approach to the problem.
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Th ei r recommendation of a m ore cost rel ated rat e policy is one that 
is general ly endorsed by the  water  common car rie rs.  It was sta ted 
by the Am erican Fa rm  B ureau Federat ion  as  fo llo ws :

Much of the ra te  structur e of regulated carriers  is still based on value  of 
service and related concepts with only secondary consideratio n to costs and 
competitive factors . This is an open invitation to nonregulated car rie rs to 
“cream” the high-ra ted traffic.

This is of vita l importance to the  main tenance of a common ca rri er  system. 
While the traffic which has been lost by decades of noneconomic pr icing  cannot 
he regained quickly, expeditious action to adjus t rates on the basis  of cost and 
competitive conditions is needed.

6. Below-cost pri cin g by ra ilr oa ds : According to IC C reco rds,  two- 
th ird s of rail fre ight  is c arr ied  at  less than  ful l cost  and  one-f ifth  at  
less t han dir ect or out-of-po cket  cost. The only  pro tec tion the lower 
cost water ca rri er  has tod ay again st cu tth ro at  com pet ition by the  
higher  cost rai lroads  is the  In terst ate Commerce Act.  Remove thi s 
protection and  the lower cost water  c ar rier  would find his rat es un de r­
cut  in a concer ted campaign to eliminate com pet ition. Even with the 
Int ers tate Commerce Act,  cut th ro at  co mpe tition has very  nearly elim ­
inated the  once-flourishing coastwise  and interc oas tal  steam ship serv­
ice. Without the ICC , the  small wa ter ca rr ie r indu str y wou ld di sap­
pear in a very short time.

Ex tend ing  the  bulk  exe mption s to the  ra ilroa ds  wou ld in effect, 
mean elim ination  of pub lic con tro l of min imum rate s. Com miss ione r 
Joseph  E astman expre ssed the  social justi ficat ion of  the  m inim um rate  
power in these t erms in a p rec edent-sett ing  IC C decision :

There are, I believe, sound grounds for holding that  we were given the mini­
mum rate power for the purpose of promoting within reason the  use, to the ex­
tent  th at our jurisdiction permits, of the  different  modes of transp ortation in the 
services to  which they are  economically best fitted and discouraging  the ir use in 
adverse condit ions * * *.

Let me return  now to the  specific issues of the  exemption s as they 
rela te to w ate r car rie rs.

The question was asked on Tuesd ay as to wh at effect the passage 
of 1T.R. 5595 wotdd  have  on bu lk tra ns po rta tio n on the  Great Lakes.  
The answer  is a com plicated  one : unless 303(c) is also repe aled , the  
repeal of 303(b) would be a dis as ter  to the  reg ula ted  ca rri ers on the  
Great  Lakes.

Section 303(c) is the section which gives  th e bulk e xem ptio n to con­
tr ac t carr ier s opera ting in intern ational waters—the  G rea t Lakes con­
tra ct  car rie rs.  The passage  of  II. R. 5595 would  dep rive the  common 
ca rri ers of the  ab ilit y to mee t u nregula ted  com pet ition “in  kin d,” bu t 
would leave the  co ntract  ca rr ie r s till in a posit ion to handle bulk tr a f ­
fic a t secret  rates. Since  Congress would no t del ibe rately  hand ica p 
the  common car rie rs,  it  follows  th at  the  repeal of section 303(b) as 
proposed in II.R.  5595 ou gh t to  be accompanied  by the  repeal of  sec­
tion  303(c) as well. Th is  would subject bulk tra ns po rta tio n “for  
hi re ” on the Gr ea t Lake s to  a pp ropr ia te  reg ula tion eit he r as common 
carria ge  or  contract carriage, as is now th e case wi th nonbulk  traffic.

Bu t even t his  wo uld not q uite produce an equ itab le system of reg u­
lati on. When  wa ter  t rans po rta tio n of  b ulk  cargoes is brou gh t under 
reg ula tion, the  defin ition  of contr act  ca rriage should be nar row ed to 
cover only traffic which , by its  inh ere nt na ture  or special requ irem ent
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of equipment, is not substantia lly competitive with  common carriage . 
This clearly was the congressional intent in 1940.

Would the passage of ILK. 5595 be the solution to our troubles?  
The answer is that it would be only hal f a solution. A serious th rea t 
to the survival of common carrie rs would still remain. Serious as 
the problem of unfair exempt competition is—of operating in a field 
where in effect there are two sets of rules—the problem of competing 
with proprietary carrie rs of the Nation’s largest corporations makes 
brothers out of all independent water carriers.

With  the exempt carriers, we are at least in the same ball park.  
But when mult ibillion-dollar corporations  throw the ir excess capacity 
on the market, a t uneconomic ra tes, then, indeed, we have a situation 
in which we fear for our lives.

The most famous and best documented case of uneconomic coinpeti- 
*- tion from a proprieta ry car rier  is on the Grea t Lakes. One of the

Nation’s largest corpora tions maintains a ship which has become 
widely known as a ‘‘fighting  ship ”, a ship designed to be a “yar d­
stick” of costs fo r the independent carriers. But a yard stick  assumes

* an agreed fai r measure. Analyzed in a recent brief by the Grea t
Lakes Ship  Owners Association in a proceeding before the  ICC  (Doc­
ket Nos. 33366, 33444 and 33636), the prop rieta ry carr ier costs were 
shown to be understated by at least 50 percent. Common car rier  costs 
were shown to  be the same or lower than the true costs of  the pro­
prietary carrier, a contention reinforced by the fast tha t when the 
company had  products  to ship, it first sought to do so by the common 
carrier.

The more usual practice of the proprieta ry carr ier is not quite so 
blatant . If  the ore trade , for instance, from the Mesabi range  at 
the head of the Great Lakes becomes dull, the propr ietary carrie rs will 
simply avail themselves of the bulk exception and drop down into 
the grain  trade. Since rates are based on the assumption tha t the 
ships should simply be kept busy regardless of the profit return, the 
impact on the independent common carr iers can readily be imagined.

On the rivers, the problem varies. Most damaging is the  p roprie­
tary  carrier with a haul of his own mater ial one way who throws  his 
capacity on the market at uneconomic rates to provide himself with 
what the. regulated truckers call “gas money” for the return trip . 
But. for the bulk exemption this would not be possible.

Needless to say, we have no quarrel with genuine priva te carriage. 
The right, of a private industry to haul its own goods should cer-

,  tainly l>e preserved and we would not want to see that righ t impaired
in any way. Our problem is with the interm ingling of private and 
“for  hire” operations which are made possible by the bulk exemptions.

There  is one easy way to cover the problem. Section 310 is a 
qualified ban on the intermingling of common and contract carriage. 
The carr ier has to make up his mind whether he wants to be a com­
mon or a contract carr ier;  he cannot be both at the same time. The 
commingling of private and “for hire” tr ansp orta tion  could be sim­
ilarly prevented. You would need, obviously, to cover all the loop­
holes such as the practice of chartering barges and towboats back and 
forth eithe r to carrie rs that are independent in name only or to 
bona fide independents.



74 WATER CARRIER BULK COMMODITY EXEM PTION

Indeed, it is doubtful whether private industry  would oppose such 
a proposal with much vigor. The plain fact is that the corporat ions 
having private fleets are among the larges t in the Nation. I he eco­
nomic leverage they exert against the re latively small barge industry 
is v irtually irresistible. No responsible corporation interested in the 
preservation of the common carrier  can defend s ituations where cut­
throat uneconomic rates are used to damage the common carrier.

I would like now, briefly to suggest to  you the other side of some 
of the prophecies of doom you have heard from those who are against 
repeal of the exemptions.

First, I would like to try  once aga in before th is committee to take 
away the club with which the common carriers  are so often beaten. 
This club, we sometimes think, prevents serious consideration of many 
of our proposals. It  was used by Robert Peabody on Wednesday and 
by ICC Chairman Murphy on Tuesday, and by Mr. Breithaupt, who 
preceded me. It  is simply this :

Mr. Peabody said:
90 percent of our inlan d waterway tonnage is being moved by ca rriers  exempt 
from regula tion.

Mr. Murphy s aid :
It  has been estimated th at  only 10 perc ent of the  tonnage shipped by water 
in the domestic trad e is subject to regulation.

The impression conveyed by these two statements is that the regu­
lated carriers handle so small a part of the business tha t whether they 
survive or not is of li ttle consequence. The main show is in another 
tent. Those who know the river business know differently and I be­
lieve you will agree wi th me very quickly t ha t an injustice has been 
done.

Tons of transportation  performed are not a proper  measure of the 
extent of the service. The ton-mile is the test used for railroads  and 
trucks and the same yardstick should be applied to us. When you 
limit your measurement to tons alone, then you overemphasize the 
myriad operations which are more mining than transportation. I 
have in mind sand and gravel taken from the river  bed and trans­
ported perhaps only to the  river bank or a few miles upstream to be 
used in local bu ilding operations. Oyster shells are another example 
of “mining” rather than transporta tion. This is not transporta tion 
tha t needs regulation by any stretch of the imagination. And yet, 
of course, on the rivers, there is a lot of it and it distorts the whole 
tonnage picture.

The common car riers’ own estimates, previously introduced as evi­
dence before this committee, show that ICC-regulated bargelines ac­
tually  handle about 40 percent of the ton-miles on the Mississippi 
River and the Gulf Intracoastal Canal.

It  may surprise you to hear tha t the regulated truckers haul less 
than 40 percent of  the total truck commerce of the Nation.

This misunderstanding of the  difference between tons and ton-miles 
as a measure of transportation service is highly damaging to the com­
mon carrier and in turn to the public interest.

From this misunderstanding stems another just as great. Com­
modities which qualify under the bulk exemptions are not necessarily 
handled on t hat  basis. Grain, for example, is eligible for the bulk
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exemption, but most of  i t on the r ivers travels  a t tariffs published by 
the common carriers.  Coal can be bulk  exempt but  common car riers 
publish coal rates, and handle coal on them.

The charge is often heard that regulated  rates mean higher rates. 
How often this was said in the hearings on the 1940 act. The record 
speaks for itself. Captain Ingersoll testified on Wednesday to the 
spectacular fact  t ha t his ton-mile revenues were the same today as in 
1923; his figure of 3.31 mills per ton-mile is not fa r from an industry  
average of about 3.6 mills. What  othe r mode of transpor tation can 
make such a claim ?

But, say the exempt carriers, look at the rates on steel which are 
regulated and compare them with the rates on g rain  which are sub­
ject to exempt competition. Indeed there  is a difference. But, as 
you would expect from such a pa t example, there is a good answer. It  
is simply this : The revenue per  barge-mile of a barge laden with 
1,300 tons of grain at the lower rate  per ton is about the same as the 
revenue per barge-mile of a barge  laden with 600 tons of steel. Our 
unit  of production is the barg e; our charge  is related  to the cost of 
handl ing the barge.

Another illusion of opponents of this b ill is tha t the exempt carrie rs 
are doing all the work of tran spo rtin g the commodities that are sub­
ject to the exemptions. This  is ju st not the case. Common carr iers, 
harassed as they are by chiseling competition, even so, derive most of 
their revenues from commodities tha t can move on an exempt basis 
whether or not they are so hauled.  I t is the common carrier lines 
which provide essential services to power companies and steel com­
panies. They are the companies which have given the coal indus try 
such a boost in the market in the  past  few years.

In  addition , the common carrie r bargelines provide at least ha lf of 
the service in carry ing gra in for the farm ers and millers.

In  sober tru th,  the Congress has to decide whether common carr ier 
service is important to the  country or not. Surely the relatively small 
shipper could face no more destructive handicap  than the absence of 
common carr ier tran sportation. Can any force be conceived more 
likely to promote monopoly than to deprive the average shipper of 
regular, dependable common carr ier service at nondiscriminatory  
rates? The experience of Congress speaks for itself. There is no substitute for the common carrier.

Mr. W illiams. That concludes your statement, Mr. Tay lor; is th at correct ?
Mr. Taylor. Yes; it does, Mr. Chairman.
Mr. W illiams. You made a very excellent statement, in my opinion, 

of the position of your group tha t you represent on this legislation.
As a mat ter of fact, you have raised some points which have not 

occurred to me in the consideration of this legislation and some 
points which I think certain ly should be given consideration by this 
committee. However, for the sake of clarification I would point to 
the contentions on page 4 of your statement relating to the compet ition 
of regula ted carrie rs with unregulated carriers . You say in your 
last sentence of the first par ag raph :
Today there  is most vigorous competition between regulated and unregulated carriers .

Are you refer ring  to regulated and unregulated water  carriers?
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Mr. Taylor. Yes.
Mr. Williams. Let me ask you this : Are you refer ring to the car ­

riers of exempt dry bulk commodities?
Mr. Taylor. Yes, sir.
Mr. Williams. I s not the exemption equally applicable to all 

carriers?
Mr. Taylor. Tha t is correct.
Mr. Williams. Then how can there be discrimination as between 

one carrier and another in this respect ?
Air. Taylor. The point I am making here is th at at the time the  

1940 act was passed the exemption actually meant very l ittle  because 
it was not used to any great extent. Most of the  traffic was handled 
by the regulated carriers  at published rates even though it was sus­
ceptible to the exemption. Tha t was thei r normal way of doing 
business. The use of the exemption grew very rapid ly beginning, I 
think,  in the late 1940’s and has generated a large  number of strictly  
exempt competitors.

Air. Williams. Do you mean competitors who carry nothing but 
exempt commodities?

Air. Taylor. Tha t is correct, and it makes it very difficult for the 
common carrier to conduct two separate operations.

Air. Williams. 1 can unders tand your argument in tha t respect, 
but is tha t necessarily discriminatory? He is not necessarily an un­
regulated carrier. He is an unregulated  carrier to the extent tha t he 
is carrying exempt commodities, isn’t he ?

Air. Taylor. Yes.
Air. Williams. Very frank ly, I fail to understand the implied 

argument of unfair competition among the water carriers in that 
respect because of the fact  th at the exemption is extended across the 
the board to all of the carriers and is available to your carriers  as 
well as it is to, we might say, the smaller or the other independent 
carriers.

Air. Taylor. The maintenance of the exemption makes it difficult 
to conduct a common carrie r operation economically.

Air. W illiams. In other words, it is necessary for the carriers that 
you represent to mix their  shipments in order to make a profit ?

Air. Taylor. Pardon me.
Air. Williams. It  is necessary for the carriers tha t you represent 

to mix their shipments in order to make it profitable ?
Air. Taylor. Yes, that is correct, in order  to conduct the most 

economically possible operation. We did this in the forties because 
the use of the exemption was extremely limited and the great bulk of 
the tonnage of the commodities susceptible to the exemption were 
handled under regulation and were therefore mixed by the regulated 
carriers. When the use of the exemption started and grew then it 
became necessary in some instances for the common carriers  to use 
the exemptions to remain competitive for the reasons tha t I have 
stated here about the inability to file ra te changes rap idly enough to 
keep up with the day-to-day quotation situation.

Air. Williams. Going back to page 2 now, you say :
No more powerful stim ulus to the development of monopoly in indust ry could 

be conceived tha n the removal of adeq uate  public control of tran spo rta tion 
rates .
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Are you saying there tha t these exemptions created tendencies t o­
ward monopoly ?

Mr. Taylor. I am talkin g here about the possibility of the exten­
sion of the exemption to the railroads.

Mr. W illiams. That is what I thought, but I wanted to make tha t 
clear. You are refe rring  to competition between modes and not com­
petition between individual carriers in the same mode ?

Mr. Taylor. I am talkin g about the tendency toward  industria l 
monopoly that  would result by reason of the elimination of the ex­
emption on the rails and the leverage tha t the larger corporations 
would be able to exert on the rates charged for their  exempt traffic 
by rail.

Mr. W illlams. Your reference is to competition between modes of 
transporta tion in this instance, is it?

„ Mr. Taylor. No, I think  my reference is to the tendency toward
industria l monopoly by reason of the ability of the larger units  to 
use thei r leverage for discriminatory rates because of their  business 
volume, which under the  proposal for the extension of the exemption

» to the railroads would become possible by rail.
Mr. W illiams. I jus t wanted to clarify that , Mr. Taylor.
Mr. Springer, did you have any questions?
Mr. Springer. Yes, one or two. In general in the last  5 years 

what has been the economic situation in the industry  ?
Mr. Taylor. In the last 5 years the return on investment of the 

common ca rrier  river group—I am not familiar  with the figures for 
the lakes or coastwise carriers-—-has been more than cut in half and 
it has become a very serious question as to whether  any expansion of 
operation is desirable. Speaking for our own company, we are not 
yet-----

Mr. Springer. I am asking you about the indus try broadly,  not 
your company.

Mr. Taylor. All right . For the Mississippi River  and trib uta ry 
waterways, class A and B carriers, the return on net p roperty in 1956 
was 11.5 percent and in 1960 was 5.6 percent.

Mr. Springer. 5.6 percent when ?
Mr. Taylor. 1960. That is the last year for which figures are 

available.
Mr. Springer. Wha t is your average for the 5-year period?
Mr. Taylor. I don’t have those figures. I t has been a constant 

decline, however.
Mr. Springer. Your average has been between 5 and 9 percent, 

* though, has it not ?
Mr. Taylor. Yes, it  would have to fall in there, but I don’t know 

what  the exact figure is.
Mr. Springer. That  is all I  have.
Mr. Taylor. Thank you, sir.
Mr. Williams. The next witness is Vice Adm. James A. Ilir sh-  

field, vice pres ident of the  Lake  Carrier s’ Association.

83168—62-----6
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STATEMENT OF VICE ADM. JAM ES A. HI RS HF IELD , U.S. COAST
GUARD, RETIR ED, VIC E PRESIDEN T, LAKE CA RR IER S’ ASSOCI­
ATION; ACCOMPANIED BY SCOTT H. ELDER, COUNSEL FOR TH E
ASSOCIATION

Admiral H irsiifield. Mr. Chairman, I have with me Mr. Scott H. Elder, who is counsel for the association.
Air. Williams. You may proceed.
Admiral H irsiifield. Air. Chairman, I am Vice Adm. James  A. Hirshfield, U.S. Coast Guard,  retired, vice president of the Lake Carrie rs’ Association.
Wo have submitted a rath er lengthy statement, Air. Chairman, which goes into history and background, and I have with me, to read, a summary of this statement  in order to save the committee’s time, 

i f  I  may, sir.
Air. W illiams. All right , sir, and if there is no objection the entire statement will be included in the record.
(The statement referred to follows:)

Statement of Vice Adm. J ames A. Hirshfield, U.S. Coast Guard, Retired, Vice President, Lake Carriers’ Association, Cleveland, Ohio

introduction

Lake Carrie rs’ Association, hereinaf ter  referre d to as  “association,” is an organization consis ting of 28 vessel companies  owning and operating  in the ag­gregate 204 cargo  vessels o f U.S. flag engaged prim arily in the tran spo rta tion in bulk of iron ore, coal, limestone, grain, and petroleum products between port s on the Great Lakes. In all the  vessels of association members transp ort  about 95 percent of the  total  commerce of the  Great  Lakes which moves by American-flag vessels. At times this  commerce has tota led as much as 175 million tons in a single 8-month navigation season.
As has been noted so often  by the Congress, the  commerce on the  Great Lakes is predom inantly  the  transp ortation in bulk of such raw mater ials as  iron ore, limestone, coal, and grain. The transp ortation of these  bulk com­modities consti tutes  about 95 percent of the tota l Great Lakes commerce. Th at  transportat ion is a homogeneous operat ion. Bulk and nonbulk commodities are rarely, if ever, commingled in the same vessel for purposes of transp ortation. Indeed the two types of commodities  are  rarely  tran spo rted by the same vessel owner. Those vessel owners  who engage in bulk tran spo rta tion are  exclusively in tha t trade . Tra nsp ortation of commodities  in bulk on the Great Lakes is not competitive with common c arr ier s either  by land or by w ater.  On the other hand, such tran spo rtat ion  is competi tive with foreign water car rie rs.In dealing with the tra nsp ort ation  of commodities in bulk on the Great Lakes, it has been the tradit ion al policy of the Congress to exempt  such tra nsp ort ation  from economic regu lation. Th at is a  sound policy redounding to the public inter ­est and should be continued. For  thi s reaso n the association strongly opposes enactment of H.R. 5595.

GEOGRAPHICAL POSITION OF TH E GREAT LAKES

Composed of Lakes Superior, Michigan, Huron, Erie, and Ontar io, the Great  Lakes provide the larges t inlan d waterw ay in the world. They are  composed of 95,000 square miles of navigable waters, with  a shoreline, near ly equally divided  between the United Sta tes  and Canada, of 8,300 miles. From Ogdensburg, N.Y., at  the head of the St. Lawrence Seaway,  to Dulu th, Minn., the sailin g distance is 1,225 miles, or alte rna tive ly to Chicago, 1,130 miles. Of this route, only Lake Michigan lies enti rely  with in the United State s, the remaining  lakes and con­necting rivers being internatio nal  boun dary  waters between the two countries.A series of wate rway  improvements have removed many of the na tural re-
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stri ctions  to unimpeded nav igat ion between the  lakes and to  tidewater. Spe­
cifically, the  St. Lawrence Seaway, completed in 1959, makes possible  the  
movement of deep dr af t vessels between the  Great Lakes  and the  lower St. 
Lawrence River. The Welland Ship Canal, wholly  in Canada, circumven ts 
Niagara Fal ls through  a series of e ight  locks, and  perm its vessel tra ns its  between 
Lakes Onta rio and Erie.  The connecting  channe ls project, now in the final 
stages of development, has  made  ava ilab le deep er channels in the Detro it and 
St. Cla ir Rivers, connecting Lakes Eri e and Huro n. Another phase of the 
same program will afford more favora ble  nav iga tional  cond itions for ships  
tradin g between Lakes Huron and  Superior. Similarly, a new deep draf t lock 
is in the  init ial  stages of c ons truc tion  at  Sault  Ste. Marie , Mich., where a series 
of four exis ting locks on the  United Sta tes  side and one lock on the  Canadian 
side of St. Marys River have permitte d un int errupt ed navigat ion since 1855, 
when the  firs t lock of commercial  size was  completed by the  Sta te of Michigan. 

NA VIGA TIO N EIG HTS ON THE GREAT LA KE S

While  the Great Lakes are  t er ri to rial  wa ters of the  United  Sta tes  and Canada 
on the ir respec tive sides  of the  int ern ati onal boundary,  all  of the Great Lakes,  
even including Lake Michigan, which lies wholly  within the United States, are 
fre e and open for  purposes of navigat ion to the vessels and citizens of both 
countries.  This  right of f ree navigat ion has  i ts origin in the Jay Treaty of 1794 
between  the  United Sta tes  and Great Br ita in and was asserte d and rea sse rted 
in subsequent  treaties until made perpetual  by the Boundary Wa ters  Trea ty 
of 1909. The language in the  l as t tre aty , pat terned  af te r earlier treaties,  is th at  
the  Great Lakes “sha ll forever remain free and open for the purposes of com­
merce  to the inh abi tan ts and to the  ships, vessels, and  boats of both countries , 
equally , * *

This right of free  nav igat ion,  however, extends to more than  the  vessels of 
the  United States and Canada. No domestic law of the United  Sta tes  o r Canada 
nor  any  inte rna tional  law o r ag reem ent prohibits vessels of any flag from tra din g 
within  the Great Lakes between the  ports  of the United  Sta tes  and Canada or 
from tradin g between Great Lakes por ts and por ts of other coun tries . Fo r all  
practical  purposes, therefore, the  rig ht of navigation is free and open to vessels 
of all count ries.

For  many  foreign natio ns, construction  of the  St. Lawrenc e Seaway has made  
the  right of free navigation of the Gre at Lakes a valuable  privilege. Ocean 
vessels  comparable in size to the larges t Great Lakes vessels  now trade  between 
ports  with in the  Great Lakes and  between such por ts and  por ts on the  lower 
St. Lawrence River and overseas .

GREAT LAKES  BU LK COM MODITY MO VEME NTS

Waterborne commerce on the  Gre at Lakes is singularly  distingu ished for the  
magnitude of bulk commodities tran spo rted and  the development of ships espe­
cia lly  designed  and  constructed  for  the handling of those products.  Vessel con­
stru ctio n on the  G reat  Lakes has made grea t str ide s dur ing  the cu rre nt  century,  
alth ough the basic design has  remained substantially unchanged, thus att es tin g 
to the  practical ity  and flexibil ity of the  orig inal  basic chara cte ris tics which 
have  endured through  succeeding decades. With close correla tion  between ships 
and  dockloading and unloading machinery, supplemented by an unequaled  de­
velopment of self-unloading devices for  bulk cargo, the  lake  fleet has  been able 
to meet  all demands  for  commodity movements  in two World Wa rs and  in 
era s of ind ust ria l expansion and prosperity.

The harmony between vessels and dock fac ilit ies  does not alone account for  the 
efficiency of the Gre at Lakes fleet. Land  ca rri ers neither own any  intere st in 
nor have any arrang ement  with Gre at Lakes vessels transpo rting  bulk com­
modities. Great Lakes vessels tran spo rtin g bulk commodities have  no fixed 
por ts of call and no re gular  routes . Shippers assemble their  cargoes  and vessels 
tra ns po rt the  cargoes  between por ts according to the  direction of those who 
own the  commodities. This system of tra nsp ort ation  is as pli an t as the  needs 
of the  owners of the commodities.

Ind ica tive of the resil ience  a nd flexibi lity of the  lake fleet are the  accompany­
ing sta tis tic s indicating the  maximum year’s shipm ents in each period, together 
with  the  1932 minimum. In addi tion, a subsidiary  tab ula tion reflec ts the  
aggrega te bulk commodity volume dur ing selected  5-year periods .
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Y e a r I r o n  ore C o a l G ra in L im e s to n e T o ta l

1916.......................................... ...................
Gross  tons
64 ,734 ,198  
65 ,204 ,600  

3,567 ,9 85  
81 ,170 ,538  
95 ,844 ,449  
87 ,278 ,815  
73 ,073 ,053

N e t t ons
28, 440,483 
39, 254,5 78  
24,85 7, 36 9 
60,16 3, 33 0 
51,03 4, 71 3 
56 ,779 , 772 
46 ,701 ,235

N e t to ns
10 ,555 ,975  
10 ,021 ,099  
8,8 90, 409  

16 ,228 ,880  
14 ,317 ,229  
11 ,234 ,810  
14 ,134 ,959

N e t t ons
5,5 53, 927

16 ,269 , 612
3,92 8,  840

16 ,8 56 ,279  
26 ,9 99 ,2 07 
30 ,4 39 ,375 
27 ,1 79 ,4 58

N e t to ns  
117 ,052 ,6 86  
13 8,57 4,44 1 

41 ,672 ,761  
184 ,159,492  
19!), 69 6,93 2 
196, 206, 230 
169,85 7,47 1

1929.................... ........................................
1932 ________________ _ ____
1944 ________________ _______ ____
1953....................... .................................. ..
1957....................... . . . ............ ...................
1960______________________________

5- ye ar  per io d— Con tinu ed  Total net  tons5-y ear p e ri o d :
191 6-2 0______________
192 5-29______________
193 1-35 ______________

Total n et tons 
545, 046, 872 
621, 245,  372  
345, 821, 695

1‘.141-45---------------------  889, 912, 876
1951 -55 ---------------------  903, 180, 732
1956 -60 ______________  844, 387, 308

Dec lin ing co mmod ity  mov em en ts duri ng th e  5- ye ar  in te rv al 1956- 60 re fle ct 
no t on ly  re ce ss io na ry  inf lue nces oc cu rr in g in bo th  th e U ni ted S ta te s and Can ad a 
du ri ng  1958 an d 1960, bu t in ad dit io n  th e am oun ting co m pe ti tive  d is ad van ta ges  
un de r which  U.S . ve ssels  labo re d as  a re su lt  of  op en ing of th e  St . Law re nc e 
Se aw ay  an d th e influ x of  low -co st fo re ig n sh ip s w ith th e ir  lower  co ns truc tion  
an d o per at in g co sts .

WAT ER CARRIERS ENGAGED IN  GREAT LA KE S TRANSPORTAT ION

Gen eral ly  sp ea ki ng , th er e a re  tw o type s of ca rr ie rs  which  en ga ge  in th e tr a n s ­
port at io n  o f co mmod iti es  in bu lk  on th e G re a t La ke s. F ir s t and m or e nu m er ou s 
are  th e ca rr ie rs  which  tr an sp o rt  ca rg o fo r o th er s in fu ll  sh ip  load s.  T he re ­
m ai nd er  are  t ho se  w ho us e th e ir  ow n ve ssel s to tr an sp o rt  th e ir  o wn  co mmod ities .

The  Fed er al  co urt s ha ve  co ns is te nt ly  hel d th a t w ate r carr ie rs , su ch  as th os e 
enga ge d in  th e  tr ansp ort a ti on  fo r oth er s of  co mmod iti es  in  bu lk  on th e G re at  
La ke s, wh o carr y  on ly un de r sp ec ia l a rr angem ent fo r spe cif ic ca rg oe s an d on 
an y given oc ca sio n mak e th e ca pa ci ty  of  a ve ssel  av ai la ble  on ly  to  one pe rson  
or  to  one se t of  pe rson s, a re  re gar ded  by th e gen er al  m ar it im e law  as  co ntr ac t 
(p ri vat e) carr ie rs . Tw o G re at  Lak es  ca se s ho ld  to th a t eff ect. The  Paw ne e 
(( E .D . Mich .) 205 F. 333) . The  Paw ne e  w as  unde r ch a rt e r to  a Ton aw an da  
firm fo r th e tr ansp ort a ti on  of  lu m be r and  co al co ve rin g her do wnb ou nd  an d a 
po rt ion of her  up bo un d tr ip s.  On som e of  th e up bo un d tr ip s sh e ca rr ie d  co al fo r 
ot her  pa rt ie s,  ar ra nged  by sp ec ia l co ntr ac t.  L ib el an t sh ip pe d as  a se am an  at 
D et ro it  an d w as  in ju re d w hi le  th e ve ss el  w as  in Co llin gw ood, O nt ar io , as  a 
re su lt  of  a fa ll  in to  th e ca rg o ho ld.  H e cl ai m ed  th a t h is  ca us e of  ac tion  was  
en fo rc ea bl e un der  th e Empl oy er s L ia bil ity  Act , Ju ne  11, 1906, fo r th e  re as on  th a t 
th e Pa wn ee  w as  a com mon carr ie r.  H ol di ng  th a t th e  Paw ne e w as  a co ntr ac t 
(p ri vat e) ca rr ie r an d no t a comm on ca rr ie r,  th e co urt  sa id , pa ge s 33 4-33 5:

“Bu t th e Paw ne e w as  n ot  a  p a rt  o f a  ra il ro ad  or  r a il ro ad  sy stem , no r a com mo n 
carr ie r.  Sh e was  no t en ga ge d in th e carr y in g  tr ad e  fo r th e ge ner al  pu bl ic  no r 
held ou t to  carr y  th e goo ds of  al l per so ns  in di ffer en tly wh o m ig ht  ap ply.  She 
ca rr ie d  on ly un der  sp ec ia l ar ra ngem ents , fo r specif ic ca rgoe s,  w ith  su ch  par ti es  
as  ag re em en ts  mig ht  be mad e. Sh e m ad e no pr of es sion  to  ca rr y  fo r all , an d 
was  un de r no ob lig at ion to  ta ke w hate ver goods m ig ht  he te nd er ed . Sh e ra n  
on no p art ic u la r sche du le  of  tim e,  nor be tw ee n an y part ic u la r pl ac es  or  te rm in i. 
She se lecte d such  ca rgoe s as  sh e sa w  fit to  carr y  an d a t such pr ic es  as  might  
be ag re ed  upo n. She had  th e ri g h t to  re fu se  any fr e ig h t which  sh e wish ed  to re ject .

“A sh ip  in  th e bu sine ss  in  which  th e Paw ne e was  en ga ge d is no t a com mo n 
carr ie r in th e leg al sens e of  th e te rm , but in  fa c t an d in law  a pri va te  ca rr ie r on ly .”

Th e H. A.  Roc k ( (W .D. N.Y .) 23 F. 2d 19 8) . The  H.  .4. R ock  load ed  a ca rg o 
of  gra in  a t so ut h Ch ica go  fo r tr an sp o rt a ti on  to  Bu ffa lo.  Th e en ti re  ca rgo was  
sh ip pe d by one sh ip pe r. D ur in g th e  vo yage  th e ca rg o w as  da mag ed . Ac tion 
was  bro ug ht by the ca rg o ow ne r to  re co ve r th e loss  an d th e ba si s of  th e ca rg o 
ow ne r’s claim wa s th a t th e ve ssel ow ne r w as  a comm on carr ie r.  The  co ur t 
re je ct ed  th is  th eo ry  an d he ld  th a t inas m uc h as  th e  fu ll  re ac h of  th e ves sel  was  
give n to  one sh ip pe r, th e  vesse l ow ne r w as  a co n tr act c a rr ie r an d th e de fens e 
of  th e  bi ll of  ladi ng  bar ri ng  claim  fo r lo ss  oc ca sio ne d by fa u lt s  or  err o rs  in th e na vi ga tion  of  th e ve ssel w as  av ai la bl e.
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The  dis tinc tion which  th e m ari ti m e law  mak es  be tw ee n co n tr ac t ca rr ie rs  

an d comm on  ca rr ie rs  is  sh ow n by an  ear ly  G re at Lak es  ca se  de cide d by th e 
Su pr em e Cou rt  of  th e U ni te d Sta te s,  na mely Pro pe lle r Nia ga ra  v. Co rdes  (21 
Ho w.  (U .S . 7 ) ) . On th e la s t tr ip  of  th e season  of  1854 th e  Nia ga ra  st ra nded  in 
th e nort h  en d of  Lak e H uro n on a  vo yage  from  Bu ffa lo  to  Ch ica go . C ar go  w as  
da m ag ed  an d lib el to re co ve r da m ag es  w as  br ou gh t. The  hi ll of  l ad in g  ex ce pt ed  
th e danger s of  na vi ga tion  an d o th er  per il s of  th e  sea. T her e w as  no  s ta tu to ry  
lim it a ti on  of  li ab il ity  an d th e  qu es tion  w as  w het he r th e vessel w as  a comm on 
ca rr ie r liab le  as an  in su re r,  ac t of  God or pu bl ic  en em ies ex ce pt ed , or  w as a 
con tr ac t ca rr ie r which  co uld by contr act lim it  liab il ity . The  ev iden ce  sh ow ed  
th a t th e  Nia ga ra  w as  a gen er al  sh ip  tr an sp o rt in g  th e goods of  al l who  de si re d 
her  se rv ice s. I t  w as  he ld  th a t th e  Niaga ra  w as  a comm on ca rr ie r whi ch  th e 
Su pr em e C ou rt  def ine d, pa ge  22, as  “one  who  undert akes fo r h ir e  to  tr a n sp o rt  
th e  goods fo r th os e wh o m ay  ch oo se  to  em ply him  fr om  pl ac e to  pl ac e. ”

The se  G re at  Lak es  ca se s a re  who lly  in ac co rd  w ith  th e de ci sion s of  th e  ad ­
m ir a lt y  co urt s co nst ru in g an d ap pl yi ng  th e  m ar it im e la w  in  th e  ea se  of  oc ea n 
ve ssels . See Liv er po ol  8.8.  Co. v. Pho en ix  In su ra nce  Com pa ny , 129 U.S . 39 7;  
Th e W ilde nf el s (2 CA ) 161 F.  86 4:  The  F r i  (2 CA ) 154 F.  33 3: The  C. It . 
Sheff er  (2 CA ) 249 F.  600; The G. R . Croic e (2 CA) 294 F.  50 6;  Com mercial  
Molasses Corp. v. New  Y ork  Tank Ba rge Corp ., 314 U .S.  104.

RE AS ON  FOR ABS EN CE OF CO MM ON  CA RR IERS  IN  GREAT LA K ES  BU LK  TR ANSP ORT ATION

The  mov em en t of  bul k co mmod iti es  on  th e G re at Lak es  does not len d it se lf  
to  a  comm on c a rr ie r ty pe of  op er at io n.  Of  the ca rr ie rs  f o r hi re , on ly  t he  c ontr act 
ca rr ie r ca n m ak e th e  m os t eff icient us e of  th e lak e- type  bu lk  ve ssel which  is,  
a ft e r al l,  a sp ec ia l pur po se  ve ssel de sign ed  to  m ee t th e p a rt ic p la r re quir em en ts  
of  lo ad in g an d un lo ad in g fa cil it ie s fo r th e  han dling  of  h ul k co mmod ities . I f  th e  
re quir em en ts  of  th e  tr ad e  a re  to he  se rv ed , su ch  ve ssels  m ust  he  fr ee  to  se le ct  
fu ll  ca rg oe s w ithout re gard  to  ro ute s or po rt s.  Th ey  m ust  carr y  th e  comm od­
it ie s w her e needed , whe n ne ed ed . T his  is  th e  ty pe  of  se rv ice th a t ca n be  
pr ov id ed  on ly  by  th e  con tr ac t carr ie r.  I t  is th e  ty pe  of  se rv ice sh ip pe rs  of  
bu lk  goods de m an d and  expla in s w ith  fi nal ity  w hy  th ere  a re  no comm on carr ie rs  
by w ate r en ga ge d in  th e  tr an sp o rt a ti o n  of  bu lk  co mmod iti es  on th e G re at La ke s.

EC ONOM IE S OF  GREAT  LA K ES TR AN SP ORT ATION

The  fr ee  p la y of  n a tu ra l econom ic fo rc es  an d th e ab senc e of  st a tu to ry  re gu ­
la ti on  in  th e tr an sp o rt a ti o n  of  b ul k co mmod iti es  on th e G re at  Lak es  has re su lted  
in  pu bl ic  be ne fit s unm at ch ed  by  an y o th er of  th e N at io n’s mo des of tr an sp o rt a ­
tio n.  As of  1960 th e aver ag e pe r- ton- m ile  ra te  of  G re at  Lak es  co ntr act ca rr ie rs  
fo r th es e bu lk  co mm od iti es  w as  1.9 mill s co mpa re d w ith  11.5 mill s fo r ra il  car­
ri e rs  tr an sp o rt in g  th e sa m e co mmod iti es  from  mines  an d quarr ie s to  th e load in g 
port s an d from  th e un lo ad in g port s to  th e co ns um ing ar eas.  I f  an y ex pla nation  
w er e ne ed ed  fo r th e  co mpl ete ab se nc e of  co mpe tit ion be tw ee n G re at  Lak es  c a r­
ri e rs  an d la nd ca rr ie rs  (r a il ro ad s an d m ot or  c a rr ie rs ),  th e  co m pa ra tive ra te s 
sh ow n he re in  w ou ld  be  su fficie nt.

Gf  th e  co m pe ti tive  fo rces , th re e  a re  pr om in en t an d se lf- ev iden t. F ir st , th ere  
is  co m pe ti tion  be tw ee n th e con tr ac t ca rr ie rs  in  U.S . do mes tic  tr ad e.  Second, 
se vera l sh ip pe rs  of  th es e bu lk  co mmod iti es  ha ve  th e ir  own ve ssels  fo r th e tr a n s ­
po rt a ti on  of  th e ir  ow n goods. T hird , in  th e in te rn ati onal tr ad e  th e con tr ac t 
c a rr ie rs  m ust  m ee t th e  lo wer  oper at in g  co sts of C an ad ia n an d oth er fo re ign- flag  
ve ssels , no ne  of  w hi ch  are  r eg ula te d.

H IS TO R Y  OF EX EM PT IO N  FR OM  ST AT UT OR Y EC ON OM IC RE GU LA TIO N OF GRE AT LA K ES 
B U LK  TR AN SP OR TA TION

T hre e ac ts  of  Con gres s hav e d e a lt  in  som e fo rm  w ith econom ic re gul at io n of  
w ate r carr ie rs . Th ey  a re  th e Shi pp in g Ac t, 1916, th e In te rc oast a l Sh ippi ng  Ac t, 
1933, and th e T ra nsp ort a ti on  Ac t, 1D40. In  ea ch  of thos e ac ts  th e Con gres s ex ­
clu de d from  th e re gula to ry  pr ov is io ns  th e tr ansp ort a ti on  of  co mmod iti es  in hul k 
on th e G re a t La kes. Su ch  ex clus ion by  th e Co ng res s in ea ch  ca se  was  ba se d on 
th e fin ding  th a t th er e w er e unusu al  an d ex tr ao rd in ary  ci rc um st an ce s which  d is ­
ting ui sh ed  th e tr an sp o rt a ti on  of  co mm od iti es  in  hu lk on th e G re a t La ke s from  
al l o th er mo de s of  tr ansp ort a ti on . G en er al ly  sp ea king , th e fin ding s of  th e  Con­
gr es s hear ou t th e  th re e  d is ti nguis hin g fa cts  her et ofo re  men tio ne d,  na mely 
(1 ) th a t th e tr an sp o rt a ti on  of  co mm od iti es  in bu lk  on th e G re at Lak es  is  con-
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ducte d by con trac t and  privat e carri ers not  common ca rr ie rs ; (2) th at  i t is not 
competi tive with  common car rie rs either by land or water ; and  (3) th at  it  is 
competi tive w ith foreign car rier s.
1. Shipping Act, 1916

The regu lato ry provisions of the Shipping Act, 1916, as orig inally enacted, 
applied, among others, to “a common ca rri er  by wa ter  in int ersta te  commerce 
on the high seas or the Great Lakes on reg ula r routes from por t to po rt” (46 
U.S.C.A. ch. 801). As the  bill which was  ultimately  approved was orig inally 
introduced in the  House, it  was so broadly drawn as to apply to any common 
carrier in intersta te  commerce. Members of th e Senate  from Gre at Lakes  S tate s 
were apprehensive that  the definition  was so broad th at  it  would be construed 
to apply to vessels engaged in the tra nsp ort ation  of bulk commodities. Objec­
tion to the bill was sta ted  by Senator  Nelson of Minnesota as fol low s:

“We have on the Great Lakes  two or thr ee  kinds of vessels”—then he ref erred 
to passenger vessels and package f reigh ters—“* * * but  t he  bulk of the  tonnage 
on the Great Lakes  is practically  carried , not by such rou te ships  bu t by inde­
pendent concerns, a species of tram ps. They have, for  instance, vessels  bui lt 
on the  G reat  Lakes made expressly  for the  purpose of ca rry ing  iron  ore from the 
head  of  th e lakes down to Chicago and ports  on the Gre at Lakes and then carry ­
ing coal and  other bulk prod ucts  back aga in to the  lakes. The re are  several 
kinds of vessels made for  th at  traffic. To put those vessels und er the  str ic t 
regulat ion of thi s bill would be un fa ir and  un just” (53 Congressional Record, 
p. 12,799).

To meet the  objections of Members o f the  Senate  from the  G rea t Lakes States,  
the  b ill was amended  by insertion of the condit ion “on reg ula r routes from p ort  
to port.”

When the bil l was r etu rne d to  the House fo r consideration of the Senate amend­
ment, Congressman Alexander, cha irm an of the  Committee on Merchant Marine 
and Fishe ries,  explained th at  the  Senate  amendment was  designed to exclude 
the bulk ca rri er  on the Great  Lakes  as  well as the  tramp  ocean car rie r, both of 
whom he placed in the same class. Questioned by Congressman Stafford as to 
whe ther  or  no t the bill so amended would apply to a vessel transp ort ing  coal, for 
example, between por ts on the  Gre at Lakes, Congressman Alex ande r answ ered : 
“No; it  would be a bailee for hire.” La ter Congressman Alexander made a st at e­
ment  for the  benefit of  the House  t hat  the  Senate amendment in rea lity  was not 
necessary for  the  reason th at  the bill as orig inal ly introduced was  intend ed to 
apply only to “common ca rri ers by w ater” a nd had  no applicat ion to “bailees for  
hir e” (53 Congressional Record, pp. 13365,13366, and 13426).
2. Intercoastal Shipping Act, 1933

As originally  enacted , the  In ter coas tal  Shipping Act, 1933, applied to “every 
common and c ontract  c ar rie r by w ater  engaged in the  transp ort ation  for hir e of 
passengers  or property  between  one Sta te of the  United Sta tes  and any oth er 
Sta te of the  United Sta tes  by way  of the  Panam a Canal.” In  1938 the act  was  
amended  to extend to all  common ca rr ie rs  by wa ter  as defined in the Shipping 
Act, 1916. Again, there  was concern about the applicat ion of the  act so amended 
to G rea t Lakes vessels. One of the  Senato rs f rom Minnesota proposed an amend­
ment to provide th at  the minimum ra te  provision would not  apply to common 
carri ers on the G reat  Lakes. The  la te Senator  Copeland  of New York, cha irman 
of the  then Senate Committee on Commerce, who w as in charge of the bill, spoke 
in favor of the amendment  as fo llows :

“Mr. Copeland. Mr. President, the re is jus tific ation for  thi s proposal because 
95 pe rcent of the ships  on the  Gre at Lakes are con tract carrie rs,  and they  are  
not  affected in any way. Only 5 perce nt of the  ships are common car rier s, and 
those ships are  in competit ion with Canadia n ships. It  is an ent irely different 
mat ter than that  of seeking to deal with our  own shipping and to keep it on the 
same plane  of par ity.  Therefore , so f ar  as I am concerned,  I have  no objection 
to tak ing  the amendment of the  Senator  from  Minnesota  to conference.”

The amendment was agree d to (83 (pt.  6) Congressional Record, p. 6622).
The Shipping Board and the  Mar itime Commission, which adm inis tered the  

Shipping Act, 1916, and the  Interc oas tal  Shipp ing Act, 1933, construed both acts  
as being applicab le to Great Lakes carri ers engaged in  the  transp ort ation  of 
commodities in bulk. They never asserted jur isd ict ion  over those  ca rriers  or 
undertook  to exercise any control over them. Columbia Tran spor tation Com­
pany, Contract Carrier Application (260 I.C.C. 135, 139-140).
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5. Transportation Act, 19̂ 0

(a)  Reports of the Federal Coordinator of Transportation,  193^-35.—The 
Transporta tion Act, 1940, followed extensive studies made for and by the Con­
gress. Pa rt of the study was  made by the late Joseph B. Eastman, then a mem­
ber of the  Interst ate  Commerce Commission, in the capacity of Federal Coordi­
nato r of Transportation. Mr. Eastman examined closely the characte r of Great 
Lakes commerce and the sta tus  of the carrier s engaging in tha t commerce. In 
the report of Mr. Eastman’s studies, transmitte d to the Congress on March 10, 
1934, the then Chairman of the Int ers tate  Commerce Commission made these 
observations concerning Great Lakes commerce:

“On the Great Lakes about 95 percent of the traffic i s bulk cargo carried by 
the private and contract ca rrie rs” (73d Cong., 2d sess., S. Doc. 152, p. 7).

The same report contained a full discussion of the Great  Lakes contrac t and 
priva te car rier  groups. With respect to the contract carr ier group the report stated :

“The carriers in this group operate under  individual contracts  and are en­
gaged almost exclusively in the transpor tatio n of bulk commodities, usually in 
full cargoes, such as ore, coal, grain, pig iron, sand, and stone. They have no 
regular routes or scheduled sailings but operate  between any of the Great Lakes 
ports at which traffic may be obtained. Contracts for the entire season are 
sought but many are entered into for a shor ter period and for single voyages. 
Some have close working arrangements with large industr ies tha t frequently 
employ them ra the r than operate their own ships.

* * * * * * *
“The carriers in this group handle  no less-than-carload traffic or passengers 

and have no interchange traffic with  ra il or wa ter carriers under joint rates . * * *
“All rates or charges are  on a port-to-port basis. The freighting of cargoes is 

covered by a c har ter made between the shipper and the owner of the vessel, which 
usually specifies, among other things, the time when cargo and steamer are  to 
be ready, the port of loading and discharge, the freight rate  agreed upon, and 
a given time for loading and /or  discharging, so tha t if time in excess of tha t 
allowed in the cha rter  is consumed, the vessel may collect demurrage for loss of time.

“The rates which these carr iers  may obtain are strongly affected by compe­
tition  among themselves, and with Canadian steamers. The latt er competition 
is particularly severe in respect of gra in and is also forceful so fa r as concerns 
stone, ore, and cement. The Canadian ships have lower operating costs, owing 
to smaller crews, lower wages, and fewer restrictions. Their endeavor to secure 
grain  tonnage from Lake Superior ports is aided by the Canadian railroads,  
which maintain low rate s via Montreal. Lower rates via Montreal on other 
commodities also at tra ct to Canadian shipping a large volume of American 
export and import traffic” (Ibid. 133,134, 135).

Fur ther discussion of carrier s on the Great Lakes engaged in the transpor­
tation of commodities in bulk was contained in the report of Mr. Eastman tran s­
mitted to the Congress on January 23, 1935, and dealing, in part, with the in­
roads which certain private and contrac t carrie rs were generally making upon 
common ca rriers . It  is significant tha t Mr. Eastman drew a sharp distinction 
between Great  Lakes carr iers  and priva te and contract carriers elsewhere. 
Said Mr. Eastma n:

“There are, however, priv ate and contract operations which are not open to 
these objections. An outstanding example is the operation of the cargo boats 
on the Great Lakes which carry, chiefly, iron ore, coal, and grain. So long as 
they confine themselves to such forms of traffic, they apparently  are, as a prac­
tical matter, not competitive ei ther with rail roads or with common carrie r steam­
ship lines * * ♦” (74th Cong., 1st sess., H. Doc. 89, p. 17).

(&) f?. 2009 76th Congress, which became the Transportation Act, 19 0̂.—As 
the bill was reported to the Senate, i t applied to all common and contract carrie rs 
by w ater engaged, among other  things, in the transportat ion of goods in inte r­
stat e commerce. There was no express exclusion of transportation  of commodi­
ties in bulk or for tha t matter  the transportat ion of any goods transported for 
hire by a water carrier. The bill, however, contained the declaration of policy 
found in section 303(e) of the Int ers tate  Commerce Act, as amended, under 
the provisions of which the Commission was authorized on an individual basis 
to exclude “* * * transpor tatio n by contract carrie rs by wa ter which, by reason 
of the inherent nature  of the commodities transpor ted, the ir requirement  of 
special equipment, or thei r shipment in bulk, is not actual ly and substantially
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competitive with  transp ort ation  by any common ca rri er  subj ect to this pa rt or 
pa rt I or pa rt I I.”

The Sena te was well aware , however, of the exclus ion of Great Lakes  bulk 
transp ortation from the Shipping Act, 1916, and the  Int erc oas tal  Shipping Act, 
1933. The Senate had the benefit of the  reports  of Mr. Eas tman. These re­
port s were fully considered by t he  Congress in the  delibera tion of S. 2009. In ­
deed, they lead directly to the exclusion  of the transpo rta tio n of bulk commodi­
ties  on the Grea t Lakes. (84 (pt. 6) Congressiona l Record, p. 5902.) The Sen­
ate, too, was aware  of the legal sta tus of vessel owners engaging in th at  tran s­
porta tion,  the lack of competition between  them and other modes of tra nspo rta ­
tion and the existence of competit ion between U.S. Gre at Lakes vessels  and 
Cana dian vessels. To make cer tain  th at  those  carri ers were not brou ght under 
the regu lato ry provis ions of the bill, Sena tor Brown of Michigan offered, and 
the Senate approved, the following am endm ent: "Provided, however,  Th at 
nothing in this Act shal l apply  to con trac t ca rri ers by w ate r in the  transpo rta tion 
of commodities in bulk on the Gre at Lakes whose vessels during the  norm al 
course of voyage pass  w ithin the intern ational waters  betw’een the  U nited  States 
and Canada, and whose vessels compete in respect to the  tra nsp ort ation  of any 
such commodities in bulk with water  ca rri ers of a  foreign country .” (84 (pt. 6) 
Congressional Record, p. 6066.)

As S. 2009 passed  the Senate  and was introduced in the  House, it conta ined 
no other exemption for water tra nsp ort ation  tha n that  appl icable to con trac t 
car rie rs on the Great Lakes. In  the House, however, S. 2009 was fu rth er  
amended to broaden the G reat  Lakes exemption an d to prov ide :

“ (c) Nothing in this pa rt sha ll apply to transp ort ation  by a con tract ca rri er  
by water  of commodities  in bulk in a non-ocean-going vessel on a  normal  voyage 
during which (1) the cargo space of such vessel is used for  the carry ing  of not 
more than thre e such commodities, and (2) such vessel passes with in or through 
waters  which are made inte rna tional  for nav igat ion purposes by any  tre aty to 
which the United States is a pa rty .”

In reporting  S. 2009 for the C ommittee on In ters ta te  and  Fore ign Commerce to 
the House, the  chairm an, Congressman Lee, observed, in effect, th at  the  Senate 
proviso, as  amended by the House committee, applied  to  “non-ocean-going vessels 
transporting, as con trac t car rie rs,  not more  than  three commodi ties in bulk on 
the Grea t La ke s; * * (H. Rept. No. 1217, 76th Cong., 1st sess.) The House,
therefo re, merely res tate d the  Sena te proviso and, when the  Congress approved 
the House exemption for the  Great Lakes,  the  Congress adopted the  Senate  
finding that  Great Lakes  carri ers of bulk commodities are  contract  car rie rs 
and are  subject to competit ion with  foreig n car rie rs. Obviously, the  Congress 
believed th at  the Great Lakes mer ited specia l cons idera tion inasmuch as the 
Great  Lakes exemption was  lef t in the  bill notwithstand ing  the  adop tion of the 
general exemption applicable to all wa ter  ca rriers  engaged in bulk transp or­
tation.

CO MPE TI TI ON BE TW EE N U .S . GREAT LA K ES S H IP S  AN D TH O SE  OF CA NA DA  AN D OT HE R 
M A R IT IM E NATIO N S

For  the  Great Lakes operator,  foreign-f lag competi tion is an even gre ate r 
problem today than  when the  Tra nsp ort ation  Act of 1940 was adopted. At one 
time American-flag Great Lakes vessels car ried  more than  85 percent of all the  
iron ore consumed in the United States,  plus tremendo us qua nti tie s of grain, 
coal, limestone, and petroleum. Now the  picture has  drastic ally  changed. In 
1959 the  U.S. steel indust ry consumed only 59.8 million gross tons  of Lake 
Super ior iron ore, while imports of foreign ores reach ed a reco rd of 35,645,649 
gross tons. For  bulk fre igh t vessels the  intern ational trade  between  the  United 
States and Canada includes all of the major commodities—iron ore, coal, gra in 
and limestone. With the opening of major iron ore deposits in eas tern Canada, 
an additional competitive factor has  ar ise n; namely, the  competition  between 
Lake Superior and Lab rador iron ore for ascendancy in the U.S. m arket. Since 
opening of the St. Lawrence Seaway, Lab rador ore has  moved to Midwest  docks 
in consuming areas in cargoes equaling or exceeding the larges t individual ship­
ments via the Great Lakes from Mesabi and other Lake Superior ranges.

Subs tantially all of the  Lab rador product has  been transi>or ted in Canadian 
or other foreign-registry vessels, due to the ir cost advantages.  In 1959 such 
shipments aggrega ted 4.271,243 gross tons in 297 cargoes, and 1960 shipments, 
despite the recession, were 3,129,412 gross tons in 217 cargoes. Thus with more
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than  500 cargoes having been moved in this 2-year period, and predominantly 
consigned to U.S. destinations, only 38 were in U.S. vessels.

The continuing success of Canadian vessels in capturing an increasing propor­
tion of the international Great  Lakes hulk tr ade is reflected by the f act  t ha t the 
proportion rose from 22 percent in 1030 to 85 percent in 1950. Complementing 
stati stics  indicate tha t in 1030 Canadian vessels transported 8.5 percent  and 
U.S. vessels 01.5 percent of total  lake bulk freight commerce, whereas in 1959 
the division had narrowed to 17.1 percent for Canadian ships and 82.0 percent 
for U.S. vessels. During this period, the Canadian fleet had expanded its actual 
volume by 131.3 i>ercent as compared with only 17.6 percent for the U.S. fleet.

With iron ore normally represent ing approximately  48 percent of Great Lakes 
commerce, coal 29 percent, limestone 16 percent, and grain 7 percent, it is clearly 
apparent tha t a major change in the source of iron ore is attended by dispropor­
tionate  repercussions in the Great Lakes bulk cargo trade. Additionally, the 
availabil ity of a direct water export route from Great Lakes ports to European 
consuming areas  has drastically decreased the availabil ity of grain as east bound 
cargo for Great  Lakes ships. During 1060, Great Lakes vessels of U.S. registry 
transported only 17 percent of the grain so loaded, compared with 26 percent for 
foreign ships, and 56 percent for Canadian vessels. In preseaway years, the 
division was normally about 30 percent United States and 70 percent Canadian, 
with volume being substantia lly comparable.

To add to the competitive plight of American-flag Great Lakes operators, the 
Canadian Government announced in 1061 a new assistance program designed to 
augment the Canadian lake fleet. In essence this program provides a subsidy of 
40 percent of approved construction costs during the period ending March 31, 
1063, and 35 percent thereafter. These rates  of capital subsidy will apply 
toward the construction of vessels in Canada for Canadian registry, other than  
fishing vessels, for use e ither in domestic commerce or in deep sea operations.

Heretofore major Federal  legislation aimed at  preserving U.S. shipping has 
been concentrated upon the ocean fleet and even then upon liner service on 
certain  essential trad e routes. Lately, however, many are coming to realize 
tha t i t is not only the direct  foreign-flag competition which is so devastat ing to 
our merchant marine but also the indirect competition among commodities which 
must necessarily be shipped by water. It  is this l att er type of competition which 
is rapidly strangling our American-flag Great Lakes fleet. To repeal the bulk 
commodity exemption and place American-flag Great Lakes hulk carrie rs under 
regulation would but fur the r jeopardize thei r ability to compete with foreign- 
flag vessels without benefiting any other segment of our domestic t ransportation  
system.

T H E  EF FE CT OF  H .R . 5 5 9 5

H.R. 5595 would repeal pragraph (b) of section 303 of the Int ers tate  Com­
merce Act, as amended (49 U.S.C.A. sec. 003(b)) , the general bulk commodity 
exemption, but would leave in effect paragraph (c) the Great Lakes exemption. 
Tlius, the bill recognizes, as did the Congress in enacting the Shipping Act of 
1916, the Intercoastal Shipping Act of 1933, and the Transportation Act of 1040, 
tha t the competitive forces affecting Great  Lakes bulk commodity tr anspo rtation 
do not call for an adjus tment through the extension of regulatory programs and 
policies to such transporta tion.

Indeed, it  appears to be the primary purpose of this  bill to equalize the oppor­
tunity for regulated land and water carrie rs through the equality of regulation 
among competitors. Whatever may be the merits of such a proposal, the fact 
remains that , inasmuch as the carriage of bulk commodities on the Great Lakes 
is not competitive with common ca rrier s e ither by land or by water, there  is no 
need for bringing Great Lakes bulk transportation under statu tory economic 
regulation.

However, because the present exemption pertaining to the transporta tion of 
commodities in bulk on the Great  Lakes is limited to “contract carrie rs,” this 
exemption might be of littl e effect and purpose should the general commodity 
exemption be repealed. As indicated previously, the Congress, in earl ier enact­
ments, always regarded the Grea t Lakes vessel operator as a contract car rier  
in terms of the general maritime law.

The Int ers tate Commerce Commission, however, does not seem disposed to 
follow the maritime law in constru ing the statutory term “contract carr ier by 
water.” Thus, in Columbia Transportation Company, Contract Carrier Appli­
cation, 260 I.C.C. 135, the Commission, in determining whether Columbia was a 
common or contract carrier, refused  to follow the maritime law. In tha t case
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the  Commission, in effect, tota led the  shippers  whom Columbia served and the  commodities which Columbia tran spo rted and held, on the basis  of its  overall operations and  irrespective  of the special arrangemen ts for each cargo, tha t, while Columbia might not be a  common car rie r under the  m arit ime  law, it  was a com­mon carr ier  and not a con trac t car rie r for purposes  of regulat ion under pa rt II I.  The Commission furth er  held, however, that  Columbia in the  transp ort ation  of bulk commodities was exempt from regulation by vir tue  of  section 303(b).It  is appar ent  from the Columbia case that  the Commission is not disposed to follow the  maritim e law in cons truing the  sta tutory  term  “contract carri er  by water.” The indication  is th at  the  la tte r term would be cons trued more na r­rowly tha n the  mar itim e law and more narrowly tha n the Congress  intended.Due considerat ion has  been given the decision of the Commission in American Range Lines,  Inc., Contrac t Carrier  Application, 260 I.C.C. 262, decided several months subsequent to the  Columbia case. American Range Lines  involved the appl icat ion of a so-called tram p ocean operato r for  cont inua tion  of rights  as a con trac t ca rri er  under applicable provisions of p ar t II I.  Its transp ortation  con­sisted of the movement of full vessel cargoes eith er under period con trac ts or und er voyage cont racts . In th at  respe ct the fac ts of American Range Lines  operations  were sub stan tial ly sim ilar to those of Columbia. Holding th at  American Range Lines was a contract  carrier , the  Commission observed th a t:“The ca rri er  which engages in the  specialized business of transp ort ing  ful l cargoes or  large  qu ant itie s of a single commodity so t ha t the shipper has the use of the  fu ll reach  of the  vessel does not serve the general public. Under the  com­mon law it is well settl ed by Fed era l court decisions that  vessel ope rato rs en­gaged in the transp ort ation  of full cargo loads for one shipper were not common car rie rs.”
Nevertheless, the  Commission, par ticula rly  in motor  ca rr ie r cases, has con­sistently  sought to graf t upon the  common law concept of con tract ca rri er  the  fu rth er  requirement of specializat ion. See Pregler, Extension of  Operations, 23 M.C.C. 691; Craig, Contract Carrier Application,  31 M.C.C. 705; and Trans­portation  Act ivit ies of Midwest  Tra nsfer Company, 49 M.C.C. 383. The effect of the  “specia lization tes t,” thu s conceived, has  led the Commission to conclude that,  where  a ca rri er  serves  a number of shippers, spec ialization  is necessari ly abse nt and the absence  of special izat ion cons titu tes a “holding out ” of service to the general public.

modification of great lakes bulk  exemption  necessary wi th  
REPEAL OF GENERAL BULK EXEMPTION

By abandoning the  general  maritim e law in fav or of a much more res tric ted  relationship, the Commission, should H.R. 5595 become law, would quickly  take the  Great Lakes vessel ope rator out  of his na tu ra l role  as a con tract carri er  and classify  him as a “common carrier, ” subject to regu lation. Consequently if the general  bulk commodity exemption is repealed, the present Great Lakes exemption would be an exemption in name  only. Many Great Lakes vessel operators , whom Congress heretofore  has alwa ys regarded as con trac t car rier s, would probably be held to be common carriers  and  thus subject to regulation .Such a result  would not be in the  best  inte res ts of the Nation and would con­travene  the express inten t of Congress. Thus, if the  general bulk commodity exemption conta ined in p ara graph (b) of section 303 is repealed, the  Grea t Lakes  bulk exemption conta ined in parga rap h (c) should be modified so a s to make it  clea r that  the  exemption is to apply to all wa ter  carri ers engaged in the tra ns ­portation  of commodities in bulk on the Great  Lakes. This  could be accom­plished by deleting the  word “contract ” so th at  th e exemption would apply to all  Great Lakes carrie rs by wa ter  engaged  in the  t ranspo rta tio n of commodities in bulk.
CONCLUSION

Clearly  i t i s in the public int ere st to continue the exemption for tra nsp ort ation  on the  Great Lakes  of commodities in bulk  provided by section 303 (b) , pa rt I I I  of the In terst ate Commerce Act, as amended . Should that  section be repealed, however, section 303(c ) should  be amended to apply  to all  w ate r carriers  on t he  Great Lakes.
March 21, 1962.
Admira l H irsiifield. Mr. Chairman, the Lake Carr iers’ Association 

would like to express the ir appreciation for being allowed to appear 
in this hearing. Ours is an association which is an organizat ion of
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vessel companies engaged primarily  in the tran spo rtat ion  of bulk 
commodities between por ts of the Great  Lakes. In  all, the vessels of 
association members transp ort about 95 percent of the to tal commerce 
of the  Great Lakes which moves by American-flag vessels.

As has been noted so often by the Congress, the commerce of the 
Great Lakes is predominantly the t ransportation in bulk of such raw 
materia ls as iron ore, limestone, coal, and grain.  The tran sportat ion 
of these bulk commodities constitutes about 95 percent of the tota l 
Grea t Lakes commerce. That transpor tation is a homogeneous opera­
tion. Bulk and nonbulk commodities are rarely, if ever, commingled 
in the same vessel for purposes of transp ortation. Indeed, the two 
types of commodities are r arely  transported by the same vessel owner. 
Those vessel owners who engage in bulk transpor tation are exclusively 
in that  trade.

In  dealing with the transportation of commodities on the Great 
Lakes in bulk, it has been th e trad itional  policy of the Congress to 
exempt such transportation from economic regulation. That is a 
sound policy, redounding to the public interes t and should be con­
tinued. For  this reason the association strongly opposes enactment 
of H.R. 5595.

While the Great  Lakes are territo rial  waters of the United States 
and Canada on t hei r respective sides of the interna tional  boundary , 
all of the Great Lakes, even including Lake Michigan, which lies 
wholly within the United States, are free and open for  purposes of 
navigation to the vessels and citizens of both countries. This  right 
of free navigation  is preserved by the Boundary Waters Treaty of 
1909. The language of the treaty, patte rned after earlie r treaties, is 
tha t the boundary waters—
shall forever remain free and open for the purposes of commerce to the inhabit­
ants and to the ships, vessels, and boats of both countries, equally, * * *. 

Boundary waters a re defined in the treaty  as—
the waters from main shore to main shore of the  lakes and rivers and connecting 
waterways, or the portions thereof, along which the international boundary 
between the United States  and the Dominion of Canada passes, including all 
bays, arms, and inlets thereof.
The right  of free navigation, however, extends to more than the vessels 
of the United  States  and Canada. No domestic law of the United 
States  or Canada nor any international  law or agreement prohib its 
vessels of any flag from trading within  the Grea t Lakes between the 
ports of the United States and Canada or from trad ing  between 
Grea t Lakes ports and ports  of other countries. For all prac ­
tical purposes, therefore, the right of navigat ion is free and open 
to vessels of all countries. Further, Canada has made no attempt to 
regula te her own domestic commerce on the Grea t Lakes other than 
to require tha t it be carried  in “Brit ish Commonwealth ships,” and 
all such ships are free of economic regulation .

Generally speaking, as respects our own vessels, there are two types  
of carriers which engage in th e tra nsporta tion  of commodities in bulk 
on the G reat Lakes. Fir st are the carrier s which t ranspo rt cargo fo r 
others in  full shiploads. The remainder are those who use the ir own 
vessels to transport  the ir own commodities.
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The Fe de ra l court s have con sist ent ly held th at  wa ter can -lei’s such 
as those eng age d in the tr an sp or ta tion  fo r othe rs  of com moditi es in 
bu lk on the Gr ea t Lakes, who ca rry  only  unde r specia l ar rang em en t 
fo r specific ca rgoes and  on  any  given  occas ion make the  capacity  o f the 
vessel ava ilable  only to one per son  o r to one set of  p ersons , are  by the  
gen era l ma rit im e law c on tra ct ca rriers . Two Great  Lakes cases  h old 
to  t hat  effect, the  Paw nee  (E d.  M ich. ) 205 F . 333, an d the  II . A . Hock 
(W .D. N .Y. ) 23 F. 2d  198.

The movement of bu lk com modities on the  Great  La kes does not  
lend its elf  to  a common car rie r t yp e of opera tion. Of the c ar rier s fo r 
hir e, only the  co ntract  ca rri er  can make the  most  efficient use of  the  
lak e-type bulk vessel whi ch is, a ft e r all,  a special  pu rpose vessel de­
sign ed to mee t the  pa rt ic ul ar  req uir em ents of loa din g an d un loa ding  
fac ilit ies  fo r the ha nd lin g of bu lk commodities . I f  the req uir em ents 
of the trad e are  to be served, such  vessels mu st be fre e to  selec t fu ll 
carg oes  wi tho ut rega rd  to rou tes  or ports . Th ey  m ust  ca rry the  com­
modities where needed and when needed. Thi s is the  type  of serv ice 
th at  can be p rov ided on ly by the con tra ct  car rie r.

Th ree  acts of Con gress hav e de alt  in some for m with  economic 
reg ula tio n of wa ter  car rie rs.  Th ey  are , the  Sh ip pi ng  Ac t, 1916, the  
In ter co as tal Sh ipping  Act , 1933, and the Tra ns po rtat ion Act , 1940. 
In  ea ch of  those acts , the  C ong ress e xcluded fro m the  regu la tory  pr o­
visio ns the t rans po rta tio n of  c ommoditi es in bulk on the Gr ea t Lakes. 
In  ma kin g such exclusions th e Congres s, in effect, based its  acti on on 
find ings as fo llo ws :

(1) Tha t the tr an sp or ta tion  of  com moditi es in bulk on the  
Gr ea t Lak es is con duc ted  by co ntract  and  pr ivat e ca rri ers, not  
common ca rr ie rs ;

(2) Tha t such  t ra ns po rtat io n is not  com pet itiv e wi th common 
ca rri ers eit he r by lan d o r w ate r; an d

(3) Tha t such  tr an sp or ta tion  is com pet itiv e wi th for eig n 
car rie rs.

For  discuss ion o f the  S hi pp in g Ac t, 1916, see 53 C ong ressional  Rec ­
ord , pag e 12,799, and  with  respec t to  the  In te rsoa stal  Sh ip ping  Act , 
84 (p t. 6) Cong ressiona l Record, pag e 6,622.

Pr el im inary to ena ctm ent  of  t he Tra ns po rtat ion Act, 1940, the  late 
Joseph  B. Ea stm an , then  a mem ber  of the In te rs ta te  Commerce Com ­
mission, ac tin g in capacit y of  F ed eral  C oo rd inator  o f Tr an sp or ta tio n,  
dre w a sh arp dis tin cti on  betw een Gr ea t Lakes  ca rr ie rs  and  pr ivat e 
and contract c ar rie rs  elsewhere.  Sa id  h e :

There  are, however, priva te and con tract operation s which are  not  open to 
these objections. An out stan ding example is the  operation of the cargo boats 
on the  Great Lakes which car ry,  chiefly, iron  ore, coal, and grain . So long as 
they confine themselves to such forms of traffic, t hey app arently are, as a pra cti ­
cal mat ter,  no t competit ive either w ith  railr oad s, or with common c arrie r steam ­
ship lines. * * * (74th Cong., 1st sess., H. Doc. No. 89, p. 17).

Ea rli er , Mr.  Ea stm an  h as obs erved:
The rat es which these  ca rri ers may obtain  are  st rongly affec ted by competition 

among themselves, and with  Cana dian steamers. The la tte r competition is pa r­ticu lar ly severe in respect of grain and is also forceful so f ar  as concerns stone, 
ore, and cement. The Canadia n ships  have lower ope rating costs, owing to 
sma ller crews, lower wages, and fewer rest rict ions. Their  endeavor to secure 
grain tonnage from Lake Superior ports  is aided by the  Canadian rail roads, 
which maintain  low ra tes via Montreal . Lower ra tes via Montreal on other 
commodities also at trac t to Cana dian shipping a large volume of American ex­
por t and import traffic (73d Cong., 2d sess., S. Doc. No. 152, pp. 134, 135).
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Tha t sta tem ent  was mad e in 1934. To day foreign  flags comp eti ­
tion  is an ever g re at er  pro blem  for  the  G reat  La kes  ope ra to r t ha n when  
the  Tra ns po rtat ion Act  of 1940 was ado pte d.

A t one t ime  Ame rican- flag G re at  Lakes vessels c arrie d more th an  85 
perce nt of  all th e iro n ore consumed in the Uni ted State s, plu s tr e ­
men dous qu an tit ies of gr ain,  coal,  limesto ne, an d petro leum.  Now  
the pictu re  has dr as tic al ly  cha nge d. In  1959 the U.S . steel  in du st ry  
consumed  only 59.8 mi llio n gro ss ton s of  Lake  Su pe rio r iro n ore,  
whi le im po rts  of  fo rei gn  ores  reache d a record  of 35,645,649 gro ss 
tons . For bu lk fr ei gh t vessels the in te rn at iona l trad e between the 
Un ite d St ates  and Ca nada  inc lud es all  of  the majo r com modities—  
iro n ore, coal, gr ain,  and limestone.

W ith the open ing  o f major  iro n ore dep osi ts in easte rn Ca nada, an  
ad di tio na l comp eti tive factor  h as ar ise n;  nam ely , the  comp eti tion be-

* tween La ke  Su pe rio r an d Lab or ad or  iro n ore fo r asce ndancy  in th e 
U.S . ma rket.  Sinc e opening  o f the St.  Lawre nce  Seaway , La bo rad or  
ore has moved to Midw est  docks in con sum ing  are as in carg oes  e qual­
ing  o r e xceedin g th e larg es t individu al  ship me nts  v ia the  Gr ea t Lakes

* fro m Mesa bi an d othe r La ke  Su pe rio r ranges . Su bs tant ia lly  all  of  
the La br ad or  p ro du ct  h as  been tra ns po rte d in Ca nadia n or  o ther  f or ­
eig n regi str y vessels,  due to  th ei r cos t advanta ges. Th us  wi th more 
th an  500 such cargoe s ha ving  been moved in the  las t 2 years an d pr e­
domi nantl y co nsigne d to  U.S . d es tinations, on ly 38 were in  U.S. vessels.

Th e c on tin uin g success of Ca na dian  vessels in ca pt ur in g an inc rea s­
ing prop or tio n of th e in te rn at iona l Great  Lakes  bu lk  tr ad e is re ­
flected by the fa ct  th a t the prop or tio n rose fro m 22 perce nt in  1930 
to 85 pe rce nt  in 1959. D ur in g th is  per iod , the Ca na dian  fleet has 
exp anded its  act ual volume  by 131.3 perce nt as com par ed with  only 
17.6 perc ent fo r the U.S . fleet.

W ith  iro n ore no rm all y represen tin g ap prox im ately  48 pe rcen t of 
Gre at  La kes  commerce , coal 29 percen t, l imeston e 16 perc ent an d gr ai n 
7 perce nt,  it  i s cle arly ap pa re nt  t hat  a major  cha nge in th e source of 
iro n ore is att ended by di sp ropo rti on ate reperc uss ion s in the Gre at  
Lakes bu lk car go tra de . Ad di tio na ly , the  av ai labi lit y of a dir ec t 
wa ter ex po rt route  fro m Gre at  Lakes po rts  to Eur op ea n consum ing  
are as  has dras tic al ly  dec reas ed the  av ai labi lit y of  gr ain as eastbound 
cargo  fo r Gre at  L ake s ship s.

Th us , it  is no t only the  di rect  foreign-flag  com pet itio n which  is so 
de va sta tin g to ou r merch an t mari ne  but also  the indi rect  compet ition 
among commod ities  whi ch mus t necessarily be sh ipp ed  by wa ter . I t  

. is th e la tter  type  of  comp eti tion which is ra pi dl y st ra ng lin g our
Am erican -flag Gr ea t Lakes  fleet. To  rep ea l the bu lk com modity  
exe mption  and place Am erican -flag  Gre at  Lakes bu lk ca rri er s un de r 
reg ulati on  would bu t fu rt her  jeo pardize  th ei r ab ili ty  to com pete

* wi th  foreig n-f lag  vessels w ith ou t benefit ing  any  othe r segment of  ou r 
dom est ic tr an sp or ta tion  system .

Th e pro vis ion s of part  I I I  of the  In te rs ta te  Com merce Act, as 
amended, exem pti ng  the tr an sp or ta tion  of com modities in bul k, are 
conta ine d in pa ra gr ap hs  (b)  and (c)  of  section 303. Par ag ra ph  (c) 
appli es  to  the  tra ns po rta tio n by a co ntr ac t ca rr ie r by water  of such  
com modities in a non oce ang oin g vessel on a normal voyage du ring  
which the cargo space of  the vessel is used  fo r the  ca rryi ng  of no t 
more  than  three such com modities and th e vessel passes wi th in  or
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through waters which are made interna tional  for navigation pu r­
poses by any trea ty to which the U nited States  is a party.

Of the exemptions, paragraph (c) was firs t adopted when the Sen­
ate was considering the bill ultimate ly leading to enactment of the 
Transportation  Act of 1940. (See discussion of and amendment to 
bill, 84 (pt. 6) Congressional Record, p. 6,066). The Senate amend­
ment was fur ther amplified when the bill was considered in the House 
and, no twithstand ing the general language of paragraph (b) of sec­
tion 303, parag raph (c) was retained. (See H. Kept. 1217,76th Cong., 
1st sess.)

There are provisions in pa rt I I I  of the Inte rsta te Commerce Act 
which indicate a congressional intent that part I I I  should be con­
strued consistently with the maritime law. See section 320(d). Such 
intent, however, has not been universa lly expressed in  the rulings and 
adjudications  of the Interst ate  Commerce Commission. See Colum­
bia Transportation Company, Contract Carrier Application , 260 ICC 
135, where the  Commission, in effect, to taled the number of shippers 
and. the number of commodities t ransporte d by a carr ier and held, 
on the basis of its overall operations and irrespective of the special 
arrangements for each cargo, that  such carrier, a lthough not a common 
carrie r under the  maritime law, was a common carr ier and not a con­
tract carr ier for purposes of regulation under pa rt II I.

In view of such ruling of  the Commission, the G reat Lakes exemp­
tion relat ing to contract carrie rs and contained in paragraph  (c) of 
section 303 might  be of little  effect and purpose should the general 
exemption contained in paragraph  (b) of section 303 be repealed. 
Under  such a repeal, many Great Lakes vessel ope rators whom Con­
gress has always heretofore regarded as contrac t carr iers would prob­
ably be held to be common carriers and thus  subject to regulation.

We believe such a result  would not be in the best interests  of the 
Nation and would contravene the historic policy of the Congress. 
Thus it  would seem that i f the general bulk commodity exemption con­
tained in paragraph (b) of section 303 were to be repealed, the Great 
Lakes bulk exemption contained in  parag raph  (c) should be modified 
so as to make it clear tha t the exempt status o f bulk t ransporta tion on 
the Great  Lakes is not to be disturbed. This could be accomplished by 
deleting the  word “contrac t” so tha t the exemption would apply to all 
Grea t Lakes carrie rs by water engaged in the transporta tion of com­
modities in bulk.

Mr. Williams. Thank you very much, Admiral.
Mr. Springer, do you have any questions ?
Mr. Springer. Admiral,  turn ing  to page 4 of your summary state ­

ment, you say :
In  making such exclusion, the Congress, in effect, based  its  action  on findings 

as follows:

(2) That such transp ort ation  is not  competi tive with common carrie rs eith er 
by land or  w at er ; ♦ * *.

Are you contending th at carriage  in bulk  on the Great Lakes is not 
in competition with land carriage  ?

Admiral  H irshfield. Yes, sir.
Mr. Springer. Tha t it is not ?
Adm ira l H irsh field. That  is correc t; yes, sir.
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Mr. Springer. Do you carry  from Buffalo to Detroit  ?
Admiral H irshfield. There is not very much of that.
Mr. Springer. If  you carried 10 shiploads a year  from Buffalo to 

Detroi t, would you say you are competing with land carriage?
Admiral H irshfield. Well, sir, I  doubt th at we would be competing 

with them.
Mr. Springer. Tha t is the problem tha t has arisen, is it not ?
Admiral H irshfield. I t would depend on the commodity, sir.
Mr. E lder. Mr. Springer, i f you are concerned with regulated com­

modities, it is possible there is one movement between Buffalo and 
Detroit and vice versa, but so far  as the movement of bulk commodities 
is concerned, I  doubt tha t there would be any movement in tha t pa r­
ticu lar area.

Mr. Springer. You mean that there would be no movement in bulk 
in tha t area ?

Mr. E lder. Tha t is correct, if  we are considering the basic bulk com­
modities—iron ore, limestone, and grain.

Mr. Springer. Of course if  we just limit  it to those three. Don’t 
you carry other things in bulk, though ?

Mr. E lder. Oh, there are some other commodities that move in bulk, 
but those are the  major components. Petroleum we move and cement 
unsacked.

Mr. Springer. Are not those in competition with land carriage ?
Mr. E lder. In  a purely  economic sense I don’t think  you could say 

they were in competition. I think  the natural efficiencies of water 
transpor tation in bulk, considering the s ituations of the vessel and the 
capacity, on a purely economic basis proves tha t the vessel is much 
more efficient.

Mr. Springer. You are putt ing it on purely economic basis ?
Mr. E lder. If  you put  it on an actual cost basis—I don’t want to go 

into a lo t of questions of how you determine cost and so forth, but if 
we had a pu re hypothet ical situation.

Mr. Springer. Let ’s just take cement. If  you carry  cement from 
Buffalo to Detroi t, are you not in competition for cement wi th every 
railroad car rying from Buffalo to Detroit?

Mr. Elder. I suppose if the railroads were also seeking to carry it, 
but I  don’t know of any cement tha t is moved from Buffalo to Detroit. 
The cement would move from up around Alpina,  and so forth , down 
the lake and  I  doubt tha t the railroads would t ry  to haul it.

Mr. Springer. Are you hauling automobiles in bulk?
Mr. Elder. No; automobiles are regulated.
Mr. Springer. Let me ask you th is : Suppose th at you are carrying 

coal, as an example. Do you carry  coal ?
Admiral H irsciifield. Yes, sir.
Mr. Springer. I s that in bulk?
Admiral H irsciifield Yes, sir.
Mr. S pringer. Are you not in competition with every railroad haul­

ing bituminous coal out of the Pennsylvania region ?
Admiral H irsciifield. Mr. Springer, I  think  that  could be answered 

almost the same way that Mr. Elder answered i t and, without going 
into the figures, economically the railroads would have a hard  time 
competing with it from pure  cost because the ships carry  so much.
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Air. Springer. But isn't this one of the fields in which you have 
said here tha t such transporta tion is not competitive with common 
carriage on land ?

Admiral II irscitfield. Tha t is t rue, I did make tha t statement.
Mr. Stringer. This  is a question that has been raised in my m ind: 

You say you are not competitive.
Mr. E lder. I thin k one significant factor, particular ly in the  coal 

movement, is the fact  t hat  on the lakes most of the loading and un­
loading facilities  for  coal are owned and controlled by railroads.  
They are working together in tha t instance. Practically all of your 
coal loading facili ties on the lakes are owned and controlled by the 
railroads. I doubt tha t they could haul the coal if they had to.

Mr. Springer. That is all, Mr. Chairman.
Mr. Williams. Thank you very much, gentlemen.
Admiral H irschfield. Than k you.
Mr. Williams. Our next witness is JMr. Roy Hendrickson, repre­

senting the National Federation of Grain Cooperatives.
I believe you are Mr. Hendrickson.

STATEMENT OE ROY F. HENDRICKSON, EXECUTIVE SECRETARY,
PRESENTED BY BRUCE J. HENDRICKSON, LEGISLATIVE RE­
SEARCH ASSISTANT, NATIONAL FEDERATION OF GRAIN  COOP­
ERATIVES, WASHINGTON, D.C.

Air. Williams. Wha t is your name ?
Air. Hendrickson. Aly name is Bruce J.  Hendrickson, and I am 

legislative research assistan t on the staff here in Washington.
Air. Chairman, we have a brief  s tatement here, and with your per­

mission I would like to quickly read it  for the record.
Air. Williams. Yes, sir.
Air. Hendrickson. Aly name is Roy F. Hendrickson. I am execu­

tive secretary of the National Federation  of Grain Cooperatives, with 
offices located at 71114th Street, NW., Washington, D.C.

This federat ion consists of 2G regional gra in marketing cooperatives 
located in all of the principal termina l and subterminal grain markets 
of this Nation, including Chicago, Minneapolis, St. Louis, Kansas 
City, and Omaha. These member marketing associations, in turn, are 
owned by over 2,700 local cooperatives owned and controlled by ap­
proximately 1.5 million farmers.

At both the local and regional levels, the primary function of these 
farmer-owned grain marke ting institu tions is to market at the lowest 
possible costs to their member-patrons the growing volumes of wheat, 
corn, barley, grain sorghums, oats, soybeans, flaxseed, rice, dry beans, 
and dry peas moving off farms into marketing channels.

In  the conduct of their  expanding grain  merchandising programs 
on behalf of their  farmer-owners, members of this federation have 
invested many tens of millions of dollars of their farmer-members’ 
money in modern, up-to-date grain storage and handling facilities. 
Altogether , these storage and handling facil ities represent about one- 
thi rd of the Nation’s commercial gra in warehousing capacity. These 
investments by farmers have included substantial outlays for facilities 
and equipment, including grain-carry ing barges used for the move­
ment of d ry bulk grain  and oilseeds on navigable river systems.
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Specifically, members of this federation who state  tha t they would 
be adversely affected by the enactment of H.R. 5595, a proposal to re­
peal the  water carrier dry bulk commodity exemption, include:

1. The Indiana Farm Bureau  Cooperative Association, Inc., of 
Indianapolis, Ind. Its  grain  division operates, among others, eleva­
tors at Indianapolis,  Louisville (Ivy.) , and Decatur  (Ala.).  Its  m ar­
ketings include substantial quanti ties of grains and oilseeds by water 
via the Ohio, Illinois, Mississippi, and Tennessee River systems.

2. The Illinois Gra in Corp., 141 West Jackson Boulevard, Chicago, 
Ill. This cooperative marketing  association has water-connected 
elevators at Chicago, Havana, and other points on the Illinoi s River, 
as well as a t Tampa, Fla. Simila rly, it is engaged in seeking expan­
sion of grain and oilseed markets  on behalf of its farmer-members 
through the use of water transp orta tion.

3. The Farm ers Union Grain Terminal Association of St, Paul,  
Minn. This cooperative organization, serving farmers in the Central 
Northwest States, is likewise engaged in en larging its  outlets for sur­
plus grains and oilseeds produced by fanners, through the use of water 
transportation  connecting with its 5 million bushel elevator at St. 
Paul, Minn.

4. The Farm ers Union Cooperative Marketing Association of Kan ­
sas City, Mo., which owns water-connected facilities, employs water 
transp ortation for the purpose of seeking to enlarge markets for its 
farmer-members for grains  and oilseeds.

5. The Cotton Producers Association of Atlan ta, Ga., which has 
substantial facilities  for receiving grain  and oilseeds and manufac­
turin g same, on the Tennessee River system, to assist in obtaining 
grains and other feed ingredients for the use of its fa rmer-members  
in Georgia, Alabama, and adjacent areas. Many of these farmers 
are in a difficult transi tion from cotton to livestock production, a 
shiftove r undertaken in good faith, which requires grain from distant 
points to augment local supplies.

6. The Westcentral Cooperative Grain  Co. of Omaha, Nebr., which 
originates a substantial  quantity of grains and oilseeds on the Mis­
souri River at Omaha, ships  via water to customers in the lower river 
areas.

7. The North  Pacific Grain  Growers, Inc., of Portl and,  Oreg.,
engages in water transportation  on the Columbia R iver as i t seeks to 
expand the markets for  grain  of its producer-members. I t operates 
ma jor water-connected elevators at Kennewick, Wash., and Portland, 
Oreg. . .

S. The Missouri Farmers Association, Inc., a cooperative serving 
primarily farmers of Missouri, owns water-connected facilities a t Lou­
isiana, Mo., on the Mississippi River.

9. The United Grain Co. of Champaign, Ill., has a water-connected 
facility at Creve-Coeur, in the Peoria-Pekin area on the Illinois River, 
as it seeks to expand f urt her  its sales of corn, soybeans, and other farm 
■commodities by water transpor tation in bulk, to meet the requirements  
of downriver customers.

10. The Equi ty Union Grain Co. of Lincoln, Nebr. This regional 
owns water-located facilities  at Rock Bluffs, Nebr., on the Missouri 
River and seeks to expand its sales of wheat and corn to downriver 
customers.

S3168—  62 7
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11. The Fa rm ers Gr ain  Deale rs Ass ocia tion  o f Iowa  a t Des Moines 
barges  gr ains  and  oilseeds to  its  cus tom ers fro m rece ntly  acquired 
fac ilit ies  a t Meeker’s Lan din g.

In  ad di tio n to the  above  member asso ciat ions  of  thi s fed era tion, 
oth er members are  eng age d in marke tin g pro gra ms  which involve 
tru ck -rive r barge  and  ra il- riv er  ba rge connections to marke t gr ain 
and oilseeds so as to mee t the  req uir em ents of  customers fo r these  
commoditie s produc ed on farm s in the  te rr itor y served. While less 
sign ificant  th an  the  i nte rest of  th ose  list ed above, they have  expressed  
concern ove r the  poss ible rep eal of  section 303 (b)  of  the  In te rs ta te  
Commerce A ct.

All of these  mem ber associatio ns, whi ch I  hav e briefly desc ribed  
above, are  in unanimo us agree me nt th at  serious  ha rm  and in jury  
would be de alt  far mers  if  th is  exe mption, in the law since  1940, was 
repea led.

These are the pr incipa l movem ent s:
1. Movement of gr ains  (oa ts, barley, cor n) or ig in at in g in Indian a,  

Illinois, Minn esota, South  Da ko ta,  N ebr ask a, Iow a, Kansa s, Missour i, 
and Ken tucky,  which find ou tle ts in ma rkets  on th e Tennessee River 
system and  on the  low er Missi ssippi-M issouri system , inc lud ing  m ar ­
kets  in Missouri, Tennessee , L ou isi ana, and Flor ida.

2. Ou tle ts for  soybeans, which  incl ude  feed  and processing pl an ts  
at  m ark ets  on the  Tennessee  Ri ve r system an d elsew here  in Missour i, 
Tennessee, Lou isiana, Fl or id a,  and im po rta nt  ex po rt ou tle ts at  New 
Orleans and Baton Rouge, La .

3. Wheat marke ts inv olv ing  s pr ing wheat  from the Ce ntr al Nor th ­
west So ft Red wheat  (la rg ely fro m eas t of  the  Mississ ipp i Riv er ), 
and  Ha rd  Red W in te r wh eat (la rgely  fro m west of the  Mis siss ippi 
Ri ve r),  all of which hav e develop ed domestic  m ill use outle ts in the  
marke ts named, as well as ex po rt out lets at  New Or lea ns and Ba ton  
Rouge.

4. The  deve lopm ent of corn ma rkets  ut ili zing  rive r tra ns po rta tio n 
has  been s ubstantial over m any years  p as t a nd  includes the  same mar ­
kets listed  under 1, 2, an d 3 above, wi th or igins  both on the up pe r 
Miss issipp i a nd  Misso uri  R ive rs,  as well as in Kentu cky, In dian a,  I ll i­
nois, Iowa, South  Da ko ta,  Nebra ska , Kansa s, an d Missouri.

The above l ist ing is in ten ded to pro vid e a simple panoram ic pictu re 
of a d evelopment which is o f subs tan tia l economic concern to far mers  
in the areas named. Th is  is p ar tly  because i t is a trui sm  in the  p ric ing 
of gra ins  a nd oilseeds  th at the effect ive sale of even small, addit ion al 
qua nti ties above the  or dina ry  volum e of sales has an effect seem ingly 
out of pro portio n in tim es of  su rplus pro duction, which is chara c­
ter ist ic of the  cu rre nt  per iod  in fa rm  pro duction  of grain s and oil ­
seeds.

Thu s, while  the  ou tle ts rep res ented  by wa ter tra ns po rta tio n are  
small relativ e to the  to ta l marke t dispositi on of  grain s and  oilseeds 
tra nspo rte d via  rai l and tru ck , thes e addit ion al sales contr ibu te to  
the  enhancement of marke t value to a deg ree which could  result  in a 
sub stantial de ter ior ation  in  th e pric e s tru ctu re  shou ld these  ex pand ing  
water outle ts be cu rta ile d or  res tri cte d fro m develop ing  th ei r fu ll 
poten tial  in the  years to come.

The  members of th is fed era tio n agree th at  the  services being per ­
form ed by toda y’s b ulk  wa ter  ca rri ers in tra ns po rt in g grains  to dis­
tant  ma rke ts are  s ati sfa cto ry. The services cu rre ntl y ren dered  bene-
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fit not only those farmers whose grain is being marketed by the  cooper­
ative, but also benefit those farmers in the deficit areas receiving grain 
via water. Farm ers are the largest single users of the grains and 
oilseeds entering the marketing  stream both before and after 
processing.

At  present, the  farmer's share of the consumer’s food dollar  con­
tinues to shrink. Las t year it declined by another cent, to  38 cents, 
to tie the lowest point ever reached in this index since it came into 
being many years ago.

The consuming groups  of farmers benefit from being able to share 
in the lower transp orta tion  costs capitalized into the grains  and oil­
seeds moving into those regions served by our river systems. Live­
stock and poultry producers in these areas are also afforded a reason­
able degree of protection against unrealis tically high feed grain prices 
to the ex tent tha t barged grain may be available to a marketing area 
similar ly served by competing modes of transportation .

As to the questions of adequacy of service, of convenience, and of 
necessity, so far  as farmers and the ir cooperatives are concerned, the 
“proof of the  pudding is in the eating.”

Last year, members of this federat ion barging grains and oilseeds 
directed approximately 80 percent  of thei r waterborne tonnages to the 
“for hire” and contract carriers because of the ir favorable rates and 
services vis-a-vis common carri er barge operators’ rates and services.

To summarize: Farm ers and their grain market ing associations 
would not like to see their efforts to expand markets for the growing 
volumes of gra ins and oilseeds moving off farms  slowed up or handi­
capped in any way. These g rains are in acute surplus. Market out­
lets are badly needed for the foreseeable future.

Thank you for giving me this opportunity to state the views of our 
member associations.

Mr. Williams. Thank you, Mr. Hendrickson.
Mr. Springer, do you have any questions ?
Mr. Springer. Yes, I do.
Mr. Hendrickson,  is it your thought th at i f bulk sales were regulated 

the cost to the farmer would go up ?
Mr. Hendrickson. In general, tha t is our feeling.
Air. Springer. Do you have any proof of that  ?
Mr. Hendrickson. I personally couldn’t furni sh this proof, but I 

would be happy if some of our  members that  would be most adversely 
affected by this could share the ir comments with you on this.

Mr. Springer. What makes you think it  would go up ?
Air. H endrickson. I can’t lay my finger on any certain incident. I 

don' t mean to  be evasive on this thing.  I would r ather at your con­
venience have several of our members from these areas discuss this 
with you.

Air. Springer. Would you write me a letter and tell me on what 
theory you figure rates would rise ?

Air. Hendrickson. I would be very happy  to.
Air. Springer. It has never been our experience where you have 

gone from nonregulat ion to regulation tha t rates went up. Generally 
rates have gone down. In fact, I can’t think of a single instance in 
my experience on this committee of some 12 years where rates rose 
as a result of regulation.
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Mr. Hendrickson. I can tell you this:  Our members that do barge 
grain  find that the so-called unregulated carrie rs—actually they are 
to some extent the ones holding these cert ificates to be able to contract, 
those plus the for-hi re carriers—that  there is a yardstick function 
that  they perform adequately vis-a-vis the common carr ier in the 
movement of these grains  and oil seeds.

Mr. Springer. Let me take just  the Illino is Grain  Corp. It  has a 
water-connected eleva tor at Havana. Who is th at owned by ?

Mr. Hendrickson. The Illinois Grain Corp.
Mr. Springer. Tha t is not the sign that  is on the building.
Mr. Hendrickson. At Hav ana ?
Mr. Springer. Yes. I was there last week. I didn’t see any bui ld­

ing with  that  on it. I was at the elevator and watched them load.
Mr. Hendrickson. I would have to check that .
Mr. Springer. It  may be on there, but  there was only one t ha t I 

could find, and I visited all of them.
Mr. Hendrickson. I know in Chicago the Illinois  Grain  Corp, leases 

from the Chicago Por t Authority  in the magnitude o f 50 percent of 
the capacity. I would have to check tha t.

Mr. Springer. You must have be tter information than I do, or you 
wouldn’t make this statement.

Mr. Hendrickson. It  could be that tha t is also under a long-tenn 
leasing arrangement, which is common practice.

Mr. S pringer. Are you talking about leasing from some other cor­
poration?

Mr. Hendrickson. Leasing a certain capacity of the facility , han­
dling equipment, and so forth.

Mr. Springer. Would you also put tha t in your le tter to me?
Mr. Hendrickson. I would be very happy to.
Mr. Springer. As to who does own tha t and what the leasing ar ­

rangement is, if there is such a leasing arrangement, and I assume 
there must be something.

Mr. Hendrickson. Yes; and you were just there last week?
Mr. Springer. Yes, sir.
Mr. Hendrickson. Yes, sir. I would be happy  to.
Mr. Williams. Mr. S pringer, would you yield at this  point?
May I request that this lette r be directed to Mr. Springer and per­

haps a copy directed to the committee for inclusion in the  record. We 
would like to have that  for the record.

Mr. Springer. It  would probably  be better to come to the committee 
for inclusion in the record.

Mr. Williams. All r ight . Send i t to the committee fo r the record.
(The letter submitted by Mr. Hendrickson follows:)

N ati onal F ed erat ion of G rain  Coop er at iv es ,
Washin gto n, D.C., Ap ril  3, J962.

R ep re sen ta ti v e  J ohn  B el l W il l ia m s ,
Chairman, Transportation and Aeronautics Subcommittee, Committee on Inte r­

state and Foreign Commerce, House Office Building, Washington, D.C.
D ear  C h air m a n  W il l ia m s : In  re sp on se  to  Con gr es sm an  Spri nger ’s requ es t

fo r an sw er s to  tw o qu es tion s ra is ed  in  th e co ur se  of  my  ap pea ra nce  be fo re  yo ur  
subc om mitt ee  on M arch  30, th e  fo llo wing le tt e r is su bm it te d fo r th e re co rd .

Mr. Sp ring er  fi rs t as ke d th is  ques tion : “M r. H en dr icks on , is  it  your thou gh t 
th a t if  hu lk sa le s were re gula te d  th e  co st  t o  th e fa rm er wou ld  go up?”
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My re sp on se  is  as fo ll ow s: D irec t pr oo f, of  co urse , to  answ er  th is  ac ad em ic  

qu es tion  is  no t av ai la bl e sin ce  we  do  no t ha ve  an y va lid  an al og ie s of  “b ef ore ” 
an d “a f te r” im po si tio n of  econom ic re gula tion  ca se s to  po in t to.

The re fo re , th e ba si s upon  which  our  c on ce rn  is ba sed,  re s ts  ra th e r,  on  th e long ­
st andin g  pr in ci pl e of  “i nhe re ntly  lower  co st s.” A pr in ci ple  reco gn ized  by th e 
Con gres s whe n it  ex em pt ed  dry  bu lk  co mmod ities , in cl udi ng g ra in s and  oi lse ed s, 
fr om  economi c re gu la tion  by w ate r c a rr ie rs  in  1940.

We , mor eo ve r, feel th is  pr in ci pl e is  st il l ju s t as  va lid to day  as  it  w as  whe n en ­
ac te d  int o law , notw ithst andin g  t he tech no lo gi ca l p ro gre ss  m ad e in  t he years  s ince  
th en  by all  m odes  o f t ra nsp ort a ti on , in cl ud in g w ate r carr ie rs .

In  co nn ec tio n w ith Con gr es sm an  S pri nger ’s re qu es t fo r cl ar if ic at io n re sp ec ting  
th e H av an a,  Il l.,  fa ci li ty  ow ned by th e Il li no is  G ra in  Co rp. , Ch ica go , Il l.,  th e 
fo llo wing i nfo rm at io n is  s ub m it te d :

Il linoi s G ra in  C orp , ow ns  a nd o i>e rates th e  r iv e r el evato r a t  H av an a,  Il l. I t  has  
a ca pa ci ty  of  ap pr ox im at el y 200,000 bu sh el s, and is  loca te d im m ed ia te ly  ad ja cen t 
to  th e east  en d of  th e  Il linoi s R iv er  br id ge . The co mpa ny  na m e is  le tt ere d  on 
th e “h ea dh ou se ” and  is  ea si ly  vi sibl e fo r some  dis ta nc e.

Th e fa ci li ty  has a long  co op er at iv e h is to ry  hav in g begun as a co mmun ity  co­
op er at iv e,  th e  H av ana Co-op G ra in  Co., abou t 1920. H av ana R iv er  G ra in  Co. 
ac qu ired  it  in  1946 an d ex pa nd ed  i t  in to  a  ri v e r lo ad in g el ev at or .

Il lino is  G ra in  ac quir ed  th e  fa c il it y  by purc has e in 1954 an d op er at es  it  as  a 
p a rt  of  it s fa ci li ty  sy stem  which  in cl ud es  6 o th er su bte rm in al s as  we ll as  th e 
6.500.(XM)-bushel ga te w ay  e le vato r in  C hic ago.

Sinc erely ,
Bruce J. H endrickson.

Mr. Springer. Tha t is a very excellent sta tement of your position.
Mr. Hendrickson. Thank you.
Mr. Williams. That is the last witness tha t we have on our list for today.
I he committee will stand  adjourned on these hearings until Apr il 

10, at which time we will resume hearings  on these bills.
(Whereupon, at 12 noon the committee was recessed, to be recon­

vened at 10 a.m., Tuesday, A pril 10, 1962.)
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TO REPEAL INLAND WATERWAYS CORPORATION ACT

TU ESD A Y , A P R IL  10 , 19 62

H ou se  of  R ep re se nta ti ves ,
S ub co mmitte e on  T ra ns po rt at io n an d A er on au ti cs , 
of  t h e  C ommit te e on  I nt er st ate  an d F oreig n C om mer ce ,

Washington, D.G.
The subcommittee met, pursua nt to recess, a t 10 a.m. in room 1334, 

New House Office Building, Hon. Samuel N. Friedel presiding.
Mr. Friedel. The meeting will now come to order.
The purpose of this meeting is to continue the hearings on H.R. 

5595 to repeal section 303(b) of the Inte rsta te Commerce Act, as 
amended, relating to the water car rier bulk commodity exemption, 
and H.R. 10542, to repeal the Inland  W aterways Corporation Act.

Our first witness will be Mr. Will iam J.  Reinka, Jr ., assistant  gen­
eral traffic manager of the Wyandotte Chemicals Corp.

Mr. Reinka, before you speak, I would like to have part, of the 
President’s message read into the record in reference to equal com­
petitive opportunity under diminished regulation.

Bulk co m m od it ie s:  At pr es en t, th e  tr an sp o rt a ti o n  of bu lk co mm od iti es  by 
w ate r ca rr ie rs  is  ex em pt  from  al l ra te  re gula tion  un der  th e In te rs ta te  Com­
m er ce  Ac t, in cl ud in g th e  ap pr ov al  of min im um  ra te s ; bu t th is  ex em pt io n is de­
ni ed  to  al l o th er mo des of  tr an sp o rt a ti on . Thi s is  c le ar ly  in eq ui ta ble  b oth to  th e 
la tt e r an d to  sh ip per s—an d it  is an  in eq uity  which  shou ld  he remov ed . E x­
te ndin g to  al l o th er  ca rr ie rs  th e ex em pt io n fr om  th e ap pr ov al  or  p re sc rip tion  of  
min im um  ra te s wo uld per m it  th e fo rc es  of  co m pe tit io n an  eq ua l opport unity  
to  re pl ac e cu mbe rsom e re gu la tion  fo r th os e co mmod ities , w hile pr ote ct in g 
th e  pu bl ic  in te re st  by le av in g in ta c t th e  IC C’s co nt ro l ov er  m ax im um  ra il ro ad  
ra te s  an d o th er sa fe guar ds (suc h as th e  pro hi bi tion  again st  d is cr im in at io n, an d 
re quir em en ts  on  ca r se rv ic e an d comm on  c a r c a rr ie r re sp onsi b il it y ).  W hi le  
th is  wou ld  be th e pre fe ra ble  way  to el im in ate  th e exis ti ng  in eq ual ity , Con gres s 
co uld el ec t to  pl ac e al l ca rr ie rs  on a n  eq ua l fo ot in g by re pea ling th e  ex is ting  
ex em pt ion,  al th ough th is  wou ld  re su lt  in more,  in st ead  of  les s, re gula tion  an d 
ver y  lik ely in  h ig her  th ough  mor e st ab le  ra te s.  W hi ch ev er  a lt e rn a ti v e  is  
ad opt ed , th es e co mmod iti es  a re  too im port an t a  p a r t of  c a rr ie r tra ffi c to  co nt in ue  
to  he  go ve rn ed  so u ne qu al ly  b y Fed er al  r a te  r eg ul at io n.

If  anybody wants to  comment on the President ’s message, I  would 
appreciate it.

You may proceed.
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STATEMENT OF WILLIAM  J. REINK A, JR., ASSISTANT GENERAL 
TRAFFIC MANAGER, WYANDOTTE CHEMICALS CORP.

Mr. Reinka. Mr. Chairman, my name is William J . Reinka, Jr. , and 
I am assistant general traffic manager of Wyandotte Chemicals Corp., 
1609 Biddle Avenue, Wyandotte, Mich., ami wish to submit this state­
ment with respect to H.R. 5595, which proposes to repeal section 
303(b) of the Inte rsta te Commerce Act relat ing to the waterway 
carrier bulk commodity exemption.

Wyandotte Chemical Corp, has facilities  at Wyandotte, Mich., on 
the Detroit River and at Geismar, La., on the Mississippi River, for 
the assembly of raw materials to be used in the  manufacturing of basic 
chemicals to be distributed in in tersta te and foreign commerce via all 
modes of transportation.

Bulk shipments of limestone and coal via water carriers are received 
at our plants in Wyandotte where outbound bulk shipments of dry 
soda ash, liquid caustic soda, ethylene glycol, and diethylene glycol 
originate for destinations with in the New York Harbor, Chicago, and 
Duluth areas. Bulk shipments  of liquid caustic soda, liquid chlorine, 
ethylene glycol, and diethylene glycol in our barges are shipped from 
Geismar to various points on the in land waterways.

Wyandotte Chemicals Corp, is opposed to II.R. 5595 which would 
repeal section 303(b) of the Interst ate  Commerce Act. Substantia l 
investment in p lant and barge facilit ies as well as in bulk te rminals a t 
destinations have been made in reliance that  bulk water transportation  
would be exempt from regulation and would remain a low-cost mode 
of transpor tation. Our manu factu ring and marketing efforts are 
geared to and wholly depend upon this impor tant phase of our 
operations.

Similar legislation had been introduced in Congress in the past and 
failed of adoption. We do not believe that  there have been any sub­
sequent changes among the various modes of transporta tion, the ship­
ping public, and the u ltimate  consumers of the end products sufficient 
to warrant any amendment to existing legislation.

Wyandotte Chemicals Corp, is a member of the Manufacturing 
Chemists’ Association, Inc., and, in the interest of time, adopts as pa rt 
of its position the views pronounced in the s tatement of C. II . Ves- 
celius, chairman of the Committee on Waterways Bulk Exemption of 
the Manufacturing Chemists’ Association, Inc., to be presented to 
this subcommittee on A pril 11.

Thank you for the opportuni ty, Mr. Chairman, to present this 
statement.

Mr. Friedel. We want to than k you for your very short., precise 
statement.

Mr. Reinka. Thank you.
Mr. Friedel. Mr. Gale Chapman, vice president of the Upp er 

Mississippi Towing Corp.

STATEMENT OF GALE H. CHAPMAN, VICE PRESIDENT, UPPER 
MISSISSIPPI TOWING CORP.

Mr. Chapman. Mr. Chairman, my name is Gale Chapman. I am 
vice president of Upper Mississippi Towing Corp., of Minneapolis, 
Minn. I am appearing today, however, on behalf of Waterways Bulk
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Transportation.  Council, Inc., to present the substant ive position of the 
council opposing any suspension of the “mixing rule ’ in ^section 
303(b) of the Inte rsta te Commerce Act, as proposed in H.R . 9046.

Mr. David A, Wright,  the chairman of the council, will give the 
organization’s position on H.R. 5595, the bill to repeal section 303(b).

1. H.R. 9046 is a proposal to suspend the “mixing rule” for a 
period of 6 months. When this bill was introduced last year, the 
stated  purpose of it s proponents was to provide emergency temporary 
relief for a period of 6 months until Congress could consider the whole 
subject of possible repeal of section 303(b ). But  the 6 months have 
now passed. Congress has had the  opportunity  then contemplated. 
If  the legislation to suspend the mixing rule had been adopted at the 
time its proponents  pu t i t forward, it would now have expired. Pre­
sumably the supposed emergency is now over.

The whole idea th at there is an  emergency is misleading, however. 
Even at the time the corresponding bill  was introduced in the  Senate, 
there  was no emergency. The stated  occasion for  th is bill was a de­
cision of the Interstate* Commerce Commission in a proceeding desig­
nated as WC-5.

This decision was rendered in Augus t 1960. But  a petition for 
reconsideration by the Commission was almost immediately filed 
and the enforcement of the order was accordingly delayed pending 
consideration of the petition. The petition itself was denied on 
Apri l 25, 1961. Almost immediately thereafter, on May 18, 1961, 
several of the  large  regulated carrie rs filed a complaint in the  distr ict 
court in Texas for  an injunct ion agains t the enforcement of the 
Commission’s order.

The proceeding commenced in the d istric t court has not even come 
to hearing.

As a result, the decision and order  of the Commission have never 
been enforced, and, in view of the di stinct probabi lity that the losers 
in the distr ict court will appeal to the Supreme Court, they are un­
likely to be enforced for a long time to come.

In  the meantime, the  Congress will have adequate opportuni ty to 
consider once more the problem of possible repeal of section 303(b).

The decision of the Commission in WC-5. therefore,  is no basis for 
an appeal to the Congress for temporary relief.

Moreover, it has been clear for years tha t the practices, which the 
decision in WC-5 explici tly condemned, are illegal. If  any carr ier 
has been engaging in such practices it has done so a t its own risk, 
knowing that any time it was caught, it would be held to be ope rating 
illegally. The decision in WC-5  could not have been a surprise to 
the carrie rs involved. A brief review of the rulings of the Inte rsta te 
Commerce Commission will indicate just  how unlikely a contrary 
decision of the Commission would have been.

Very shortly after the effective date of the Transporta tion  Act 
of 1940, the Commission was presented with the general question 
whether bulk commodities included in the same tow with nonbulk 
commodities thereby lost the ir exemption under section 303(b) .

In  Mulqueen Contract Carrier Application , 25 ICC 436, decided in 
1942, the Commission disposed of this question tersely and finally as 
follows:

The transp ort ation  of bulk commodities is not  exem pt when such com­
modities are hand led in the  same un it with nonbulk commodities (p. 439).
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Th e Com mission  ma de the same ru lin g in th e next ye ar  in Jacob  Ric e d  So ns  co nt ract  ca rr ie r appli ca tio n, 250 IC C 727, at  729. I t  was re ite ra ted in 1948 in Po rtl an d Tug  d ‘ Ba rge Go. Ex ten sio n.  265 IC C 325 to  335. Thi s ru ling  stan ds  today.
In  the  meant ime, it  is tru e,  an  a tto rney  h ad  se cured from t he  B ure au of W ater  C ar rier s an  infor ma l le tter  ru lin g wh ich  seemed to  pro vid e a method of  ci rcum ve nt ing  the cle ar in te rp re ta tio n of the statut e which the Com mission  had adopted . In  essence th is let ter , da ted  March 27, 1944, s aid  th at  a ca rri er , towi ng  a sol id tow of  bulk com­modities,  who co nt racted  to act  as an inc ide nta l tow er of a barge  of  package frei gh t f or a reg ulated  c ar rie r, un de r condit ion s which wou ld make the  tow er exem pt as to  the package freigh t un de r section 303(f) (2) if  h an dled  sep ara tel y, wou ld no t lose th e exe mption un de r section  303(b) fo r th e bu lk freigh t.
I t  seems to  be the pos itio n of  p ropo nents of H.R . 9046 tha t,  r ely ing on th is inform al,  low er level ru lin g,  th e common ca rri er s investe d mil lion s of do lla rs  in lar ge  t ow boats  which  can now be efficiently u ti ­lized  only if  the  car rie rs  are allo wed to make up  tows  co nta ining  both  reg ula ted  and exe mp t commodities .
In  the first place, however , the dr y bu lk  exempt ion was of no im ­por tance to  the common ca rr ie rs  be fore  1955. I t  was  at  about th is time th at  the common ca rri ers beg an to  or de r la rg er  and la rg er  t ow ­boats . But  in th at  very  ye ar  a fo rm al  deci sion  by the In te rs ta te  Commerce Commiss ion sho uld  hav e wa rned  common ca rr ie rs  th at  if they were  r elying  on the high ly  tec hnica l, in form al  ru lin g of  1944, they were  r isk ing serio us trouble.
Fe de ral  B arge  Lines, Inc ., one of  the common ca rri ers, ha d secured by le tte r da ted  Apr il 15, 1954, an othe r ru ling  fro m th e Bu reau  of W ater  Car rie rs  on a que stio n which  can  be sta ted  as fol low s:
I f  car rie r A  issues a  b ill of  l ad in g to a sh ippe r cov ering t ra ns po rta­tio n of a bu lk commod ity, pe rfo rm s part  of  the tran sp or ta tion  its elf  in a tow conta ining  no t more th an  th ree bu lk commod ities , bu t the n tra ns fe rs  the b arg e to F ed eral  Bar ge  Lin es, em plo yin g t he  la tt er  as an inc ide nta l tow er fo r t he  re maind er  of t he  t rans po rtat io n,  an d Fe de ral  pu ts the  b arg e into a tow of  i ts own  conta ining  n onbulk commodities , is the d ry  bu lk exem ptio n lo st ?
The Burea u held th at  it was no t, re fe rr in g to th e ru ling  of  1944. How ever , t he  1954 ru lin g did  not  pas s wi thou t o bjec tion . Ind eed , p e­tit ion s fo r a decla rat ory or de r askin g th at  the Bu rea u be reversed were p romp tly  filed by two comm on car rie rs , Ame rican Ba rge Line  Co. and  Mississ ippi  Va lley  Ba rge Li ne  Co. Un ion  Ba rge Line  Co. and Gu lf Canal  Lines,  Inc ., also opposed  the  Bu reau ’s ru lin g.  Obviously  none  of these fou r common ca rr ie rs  w as then  re ly ing on the inc ide nta l towage techniqu e and the the ory exp ressed by  the Bu reau  to  c ircum ­vent  the Commission’s c lea r in te rp re ta tio n of  the  mixing rule .
The peti tion was  successful,  an d on May  26,1955 , in Am erican  Barge Line  C ompan y an d M iss iss ipp i Va lle y Barge  L ine Co mp any P et ition s fo r Dec laratory Orders, 294 I.C .C.  796, the  Com mission  reversed the Bu re au ’s r uli ng  o f A pril 15, 1954, and held, in effect,  t ha t th e exe mp­tion was lost fo r the  bulk  commodit ies when inc lud ed in the same tow with  nonbulk commodities.
A ft er  t his  decision, it seems to us th at any continued rel iance upon th e ea rli er  Bure au r ul in g of  1944 as a basi s fo r investi ng  in expensive equip me nt w ould  have been a  displa y o f a n ex trao rd in ar y lack  o f busi-
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ness judgment, of which we cannot believe the very able managements 
of the common carriers  would have been guilty.  On the other hand, if 
they did there after  invest in reliance on the 1944 ruling, their  rashness 
would not seem to warr ant  a legislative rescue effort at the expense of 
thei r competitors.

Two years later the Commission formally indicated that it consid­
ered the 1955 decision as having done away with the 1944 Bureau  
ruling. In Commercial T ransport Corporation Exemption, 300 I .C.C. 
66 (decided on March 3, 1957), the Commission said tha t the 1944 
ruling “was, in fact, reversed by the decision of the Commission * * * 
in American Barge Line Company * * *.”

This pa rticu lar case arose on a pet ition filed in 1956 by the company 
which later became American Barge Lines Co., to seek, in effect, formal 
confirmation of  the ruling of the Bureau of Water Carr iers of 1944. 
At least American Barge  Line Co. seems to have been sufficiently 
doubtful about the continued validity of tha t ruling afte r the 1955 
decision to file such a petition in 1956.

It  is interesting to note tha t here again there was opposition from 
other regulated common carriers  to the attem pt to  secure such confir­
mation. Union Barge Line, John I. Hay Co., Mississippi Valley 
Barge Line Co., Coyle Lines, Inc., and Dixie Carrie rs, Inc., opposed 
the petition.

Relying on its previous decision in the American Barge Line Com­
pany  case, the Commission held tha t the dry bulk exemption was lost 
under the circumstances under which the Bureau had in 1944 held that 
it survived. The opposition of the five common carri ers to the peti ­
tion would again clearly indicate  tha t they, a t least, were not relying 
on the 1944 rulin g in thei r operations. The decision of the Commis­
sion was sustained by the U.S. District Court in Commercial Barge 
lines, Inc . v. United States , 166 F . Supp. 867, 1958, and the Distr ict 
Cour t’s decision was affirmed in 1959 by the Supreme Court, 359 U.S. 
342.

Again, in the l ight of the failu re of the second attempt to establish 
a loophole in the mixing ride, it is hard to believe tha t intelligent 
businessmen would risk investment in equipment which they could 
legally use only if such a loophole existed.

One fur ther attempt was made, however, when, in the summer of 
1959, Mississippi Valley Barge Line Co., Federal Barge  Lines, Inc., 
and American Commercial Barge Line Co. filed a petition seeking 
elaboration of the Commission’s interp retation of section 303(b) .

The hypothet ical statement of facts included in the petition was 
substan tially the same as t ha t considered by the Commission in the 
American Barge Line case and the effort of  the  petit ioners was really 
to reargue the American  Barge Lire case with certain minor refine­
ments. It  could really have been no great surprise to the petitioners 
tha t on August 25, 1960, th eir effort to reverse American Barge Line 
Company  ended in a clear and resounding rejection by the Commis­
sion in the proceeding designated as WC-5.

This litt le history should establish tha t there is no sudden and sur­
prising change of interpreta tion of the law by the Commission in­
volved here;  there is only the steady refusal of the Commission, at 
least since 1955, to condone evasions of the mixing rule.
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I t  is obvious tli at  the inv estment of  the  common ca rr ie rs  in larger  
equ ipm ent was wi th fu ll kno wledge  t hat  th e Com mission  d id  n ot con­
done evasion  of the mixin g ru le  an d was pred ica ted  pr im ar ily  to 
com pete w ith  the increased  ho rse powe r wh ich the p riv ate, unreg ula ted  
co nt ract  ca rri er s ha d demo ns tra ted  to be no t only feasibl e, bu t more 
economical.

I f  the pro ponents  claim th at  they  only  wan t to  pre serve the  s ta tus 
quo, I  wou ld po in t ou t th at  th er e is no su bs tant ia l evid ence th at  any  
ca rri ers have  actu all y been e ngaged to a ny im po rtan t exte nt  in mixin g 
th ei r tows.

No records or  sta tis tic s have  been  subm itted  on th e len gth of  tim e 
th is  alleged  mixi ng  prac tic e ha s been go ing  on, the  ex ten t to which 
tows hav e been mix ed, the com moditi es and ca rr ie rs  involve d, or  the  
alleged  s avings produc ed.

In  othe r words, the subcom mit tee  ha s no bas is fo r de ter mi nin g 
wh eth er the  alle ged  pra cti ce  in the pa st  has  been of  r eal  impor tance.

In  any  case, we hav e ga thered  ce rta in  figures wh ich  reflect the re ­
sul ts of  recent  opera tio ns  b y severa l of  th e common carri ers, Jo hn  I. 
Hay  Co., Am erican  Com mercia l Ba rge Line  Co., Un ion  Ba rge Line 
Co., Fe de ral Ba rge Lin es, an d Missi ssippi Va lley Ba rge Line s.

These show, firs t, t hat  th e comm on ca rr ie r whi ch, by rep utat ion,  has 
confined itself  alm ost  en tir ely to th e ca rri ag e of  com moditi es un de r 
reg ula tion, Jo hn  I . Hay  Co. has p rospere d t hr ou gh ou t th e l as t 6 yea rs. 
In  1955, the  figure fo r it s re tu rn  on inv estment was  23 percen t. In
1959, i t was 27.5 perce nt an d in 1960 it  w as 22.8 pe rce nt.  In  the  i nt er ­
ven ing  perio d, i t was ne ver less th an  24.8 percen t.

American Com mercial  Ba rg e Line  has ha d a rem ark ab le increase in 
the  ret urn on its  i nvestment in the  la st  6 years . In  1955 its r et ur n was 
16.3 percent , and  in  1959 an d 1960, it  was 16.8 pe rce nt an d 23.3 per cent 
respectively.

These figures do no t be ar  ou t any contention th at  such reg ula ted  
barg elines are  suf fer ing  fro m the com pet ition of  un reg ulate d ba rge­
lines. Nor , in view of the record  of Jo hn  I. H ay  Co., can it be said 
th at  the  prospe rity of  reg ulated  barge lines is dep enden t upon thei r 
ab ilit y to  carry  bulk  comm odities  in  mixed tows.

On the  othe r ha nd , if  th is  grou p has been com bin ing  exe mp t and 
reg ula ted  commodit ies to an  i m po rtan t ex ten t since 1955, th is  p rac tic e 
does not  seem to have been of  any pa rt ic ul ar  l>enefit to  th e othe r t hre e 
car riers. Th ei r figu res show a v ery  considerable  d rop in re tu rn  on in ­
vestment between 1955 an d 1959, wi th the be ginn ing of  a pic kup in
1960.

The resu lts  for  these  five ca rri er s t hu s show  a wide  va rie ty  of  ex pe ri­
ence. In  view o f t hi s va rie ty , it seems reason able to deduce th at  m any  
fac tor s othe r than  the ab ili ty  to  combine  exempt and reg ulate d com­
modities  in s ingle tows  have h ad  m uch  g re at er  imp ort ance in affecting 
the  resu lts. Such factor s would  inc lud e exper tne ss of  manag ement , 
the  burd ens  of  la rg e irreducibl e o verhe ad expenses,  t he tem po rary  loss  
of  tra ffic due to the steel str ike, th e cu rren t low level of steel prod uc ­
tion , an d th e genera l decl ine in tr an sp or ta tion  du rin g rece nt recessions.

It  is sub mitted , the ref ore , th at the emergency alleged  to have re ­
sul ted  fro m the  C omm ission’s de cisio n in W C- 5 is purel y im ag ina ry , 
and th at  it  should  no t be allowed  to sta mp ede  the subcommitt ee into 
ill-adv ised action.
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2. The small g roup of common carrie rs suppo rting the bill is ask­
ing, not for equality of competitive conditions with the unregulated 
carriers, but for a tremendous competitive advantage.

No unregulated for-hire carrier , of  course, can carry nonbulk com­
modities under any conditions, whether in the same tow with exempt 
bulk commodities or  otherwise. To carry  bulk commodities free of 
regulation, it must conform with the requirements of the law. If  the 
regulated  carriers  want to ca rry bulk commodities free of regulation, 
they only have to do what the unregulated  carrie rs have to do—• 
namely, confine their  tows to not more than  three such bulk com­
modities.

Suspension of the mixing rule for the regula ted carriers would, on 
the other hand, enable them to subsidize the exempt movement of 
bulk commodities out  of the revenues received from the high-rated , 
regulated, nonbulk commodities carried in the same tows. They would 
enjoy this opportuni ty for subsidization while maintaining  the fre­
quency of operation made possible by the mixing of all classes of 
freight .

Against the tremendous advantage of the ability to subsidize cut 
rates for bulk commodities which the  proposed legislation would give 
to the regulated  carrier’s, the ir unregulated  competitors would be 
largely defenseless.

The common carr ier group might reply to this  point that some of 
them have been mixing regulated and exempt commodities in thei r 
tows for a long time, and that the unregula ted carriers have survived 
the competition.

It  may be tha t th is has been, fo r a few, a longstanding practice, al­
though we are not convinced of  this fact. However, even if it may 
have been the practice  of some, i t certainly does not appear  to have 
been that  of many in view of the positions taken by several of them 
in defense of the mixing rule in the proceedings that I have mentioned.

Furthermore, any adverse effect on unregulated competitors of the 
mixing of cargoes by regulated carrie rs could have begun to be felt 
only with the inauguration of the much la rger towboats and tows by 
a few of the common carriers in recent years.

The stimulus which the proposed amendment would give to a large r 
number of common carriers to  mix cargoes in b igger tows and the op­
portunity it would give them to subsidize the carriage  of bulk com­
modities out of the revenues from nonbulk commodities in the same 
tows would, we submit, unfa irly upset present competitive relation­
ships and result in the probable destruction of many presently useful 
for-hire bargelines.

3. The shipper and the public would shortly lie injured by the 
destruction  of competition which would follow the proposed 
amendment.

Temporarily, shippers  and the general public might  enjoy the re­
sults of a bitt er rate  war in the carriage  of bulk commodities between 
the common carrie rs and unregulated carriers. In a short time, how­
ever, it can be anticipated tha t the common carriers  would have de­
stroyed many of their  competitors throu gh the great competitive ad­
vantage they would have.

As the ir compet itors disappeared , they would be in an increasingly 
better position to reverse the rate  trend and charge higher rates. With  
their ability to subsidize exempt bulk traffic out of high-ra ted regu-
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lated traffic, they would be enabled to knock off potential competitors 
from time to time, and make and keep waterways transportation a 
tigh t little  cartel.

This certainly  was not the intended result for which the American 
people have spent billions of dollars for waterways improvements. 
Nor was it  the purpose of Congress in enacting the carefully  thought 
out provisions of  p art  I I I  of the act. Such monopolization of water 
carriage and the resulting high transport costs will hardly benefit the 
farmers who ship thei r grain by barge, the miners whose products 
are shipped by water, the chemical and other industries now dependent 
on water transporta tion, and the final consumer who must pay such 
costs in the end.

4. Under  section 2 of  the bill, the mixing rule is preserved for all 
of the inland waterways except the Mississippi.

This special treatment of one riv er system is indefensible. If  the 
mixing rule ought not to be suspended on the Columbia, the  Delaware, 
the Hudson, or the Erie  Canal, it ought not to be suspended on the 
Mississippi. The parochial favorit ism for certain carrie rs in one sec­
tion of the country reflected by this  bill is unworthy  of a national  
legislature.

5. As I have indicated, enactment of this legislation is completely un­
necessary to accomplish the purposes for which it  is proposed, namely 
the “preservation of the status quo” while Congress considers the  pos­
sible repeal of section 303(b). On the other hand, enactment by the 
Congress or even recommendation by this subcommittee would have a 
serious adverse effect on the unregulated  carriers . It  is apparently be­
cause the Senate Committee reported the corresponding bill in the 
last session th at the Inte rsta te Commerce Commission has failed to 
press for a hearing in  and disposition of the  case now pending in the 
Distric t Court in Texas and has thus allowed its obviously correct 
order to be nullified for over 10 months. We hope tha t this subcom­
mittee and the full committee will vigorously assert the ir opposition 
to this unnecessary, discriminatory legislative proposal and thus per­
haps restore to the Commission some incentive and courage to try  to 
enforce its interpreta tion of the act.

6. To summarize, we are strongly opposed to the bill because—
(а)  The decision in WC-5 has not given rise  to any emergency.
(б) Suspension of the mixing rule would give an unfair com­

petitive advantage to one class of carriers, the regulated  carriers, 
over another, the unregulated carriers.

(c) Shippers and the public would be injur ed by the destruc­
tion of competition following the proposed amendment.

(<Z) The bill’s special treatment of the Mississippi system is 
discriminatory.

(e) Even the recommendation of the legislation by this sub­
committee would injure  the interests of the unregula ted carriers  
by encouraging further  delay in the enforcement of the Commis­
sion’s decision in WC-5.

Accordingly, we urge tha t II .R. 9046 be voted down by the subcom­
mittee and full committee.

I thank you. Thank you, Mr. Chairman.
Mr. Frfedel. Thank you, Mr. Chapman, for a very fine statement. 
Our next witness will be Mr. David A. Wright, chairman of V ater- 

ways Bulk Transporta tion Council, Inc.
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STATEMENT OF DAVID A. WRIGHT, CHAIRMAN, WATERWAYS
BULK TRANSPORTATION COUNCIL, INC., AND PRE SID ENT  OF
NATIONAL MARINE SERVICE, INC.

Mr. Wright. My name is David A. W right. I am presiden t of Na­
tional Marine Service, Inc., of 21 West St reet, New York City, a con­
tract water carr ier engaged in the transpor tation of petroleum 
products, chemicals, and dry cargo.

I appear today, however, as chairman o f W aterways Bulk Tra ns­
porta tion Council, Inc.

The Council is a nonprofit organizat ion established originally  in 
1954 to oppose proposals fo r the repeal of the exemption from regula­
tion contained in section 303 of the  Inte rsta te Commerce Act, and pa r­
ticula rly the so-called “dry bulk exemption” contained in section 
303(b). The Council is composed of about 130 members, inc luding 
regulated common car riers by water , exempt water carriers, shippers,  
public bodies and a few individuals.

I should like to file, as an exhibit to my statement, a list of our mem­
bers arranged by geographical areas.

Mr. Friedel. Tha t may be inserted in the record.
(The. list of members referred to fo llows :)

W ate rw ay s B u l k  T ra ns po rta ti on  Co u n c il . I nc .. M e m b e r s h ip

EA ST  CO AS T REGION

Bouchard Tra nsp ortation Co., Inc. 
Chemical Barge  Lines,  Inc.
Cleary Brothe rs, Inc.
Cornell S teamboat Co.
Cornell Transpo rta tion Co. Agents Inc. 
Dalzell Towing Co., Inc.
A. W. Frey
Fro nti er Oil Refining Co.
Graham  Tra nsp ortation  Co.
Gulf Atlan tic Towing Corp.
Horan Tr ans porta tion Corp. 
Intern ational Sal t Co., Inc.
In ters ta te  Oil Tr anspo rt Co.
Lewis T ran spo rta tion Corp.
Natio nal Dis tille rs and Chemical Corp. 
Nat ional Marine Service 
Natio nal Molasses Co.
New York Trap  Rock Corp.
Olin Mathieson Chemical Corp. 
Pen nsa lt Chemicals Corp.
Pi ttst on Marine Corp.
Poling T ran spo rta tion Corp.
Pre fer red  Oil Co., Inc.
Rein auer Transpo rta tion Co., Inc. 
Seaboard Shipping Corp.
Shell Oil Co.
Sheridan T ranspo rta tion Co.
Socony Mobil Oil Co., Inc.
Stauffer Chemical Co.

ea st  co ast re gion — c o n tin u e d

Sun Oil Co.
Texaco, Inc.
M. & J.  Tracey, Inc.
Turecamo Coastal & Harbor Towing  

Corp.
John  A. Wells, Inc.
II. Newton Whittel sey, Inc.

great la k es  region

Acme Petroleum Co.
Cleveland Tankers , Inc.
Eri e Navigation Co.
C. II. Ilepperla.
Illinois Gra in Corp.
The J up ite r Steam ship Co. and  Sub­

sidia ries.
Lake Michigan Corp.
Lake-River Term inals , Inc.
Marine  Inspect ion Engineers .
Marquet te Cement Manufacturin g Co. 
Mar tin Oil Service, Inc.
Material  Service Division of General 

Dynamics Corp.
A. L. Mechling Barge  Lines, Inc.
The P ittsbu rg and Midway Coal Co. 
Rose Barge  Line.
Seneca Oil & Tr anspo rt Co.
The United  E lectr ic Coal Cos.
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Waterways Bulk Transportation Council, Inc., Membership—Continued
GULF COAST REGION

Anderson  Petroleum Tra nsporta tion  
Co.

Avondale Shipyards, Inc.
B & M Towing Co.
J. W. B anta  Towing Co.
J. W. Banta  Towing, Inc.
Baton  Rouge Coal & Towing Co.
Brent Towing Co., Inc.
Canal B arge  Co., Inc.
Elmer D. Conner.
J. S. Gissel & Co.
Greenville Towing Co., Inc.
Gulf States Marine Corp.
Houston Barge Line, Inc.
Ind ust ria l Molasses Corp.
Ingram Barge  Co.
J. & S. Inc.
Koch-Ellis Marine Contractors, Inc.
L. M. McLeod.
Oil Trans por t Co.. Inc.
Olympic Towing Corp.
Ormet Corp.
Ouach ita River  Valley Association. 
Plaquemine Towing Corp.
Po rt A rthu r Towing Co., Inc.
Red River Barge Line.
Tex-Mex Towing Co., Inc.
Vicksburg Towing Co., Inc.
A. P. Ward & Son, Inc.
G. B. Zigler Co.

M IS SIS SIP PI RIVER REGION

Aiple Towing Co.
Alter  Co.
Archer-Daniels-Mid land Co.
Wa lter  Caldwell, Inc.
Cargo Carr iers,  Inc.
Cities Service Pe troleum Co.
A. V. G ardner
G. W. Gladders Towing Co., Inc. 
Huffman Towing Co.
Hutch inson Barge  Line, Inc.
Ind ustrial Marine Service, Inc.

Miss iss ipp i river region—continued
Inland  Molasses Co.
Joy Feed Mill
Mid-America Transpo rta tion Co. 
Midwest T owing  Co., Inc.
Missouri Barge Line  Co.
Nor thwest Cooperative  Mills, Inc. 
Phil lips Petroleum Co.
Quincy Soybean Pro duc ts Co.
Richards Oil Co.
St. Lou is-East Side Traffic Conference 
Simpson Oil Co., Inc.
Simpson Towing Co.
Smith Oil and Refining Co.
Southern  Sta tes Towing  Divis ion of 

Tri ang le Refineries, Inc.
J. D. S treett  & Co., Inc.
Upper Mississippi Towing Corp.
Vollmar Bros. Cons truct ion Co.
Waxier  Towing Co., Inc.
Wayn e Bros.
Western I llinois Gra in Co.

OHIO RIVER REGION

Amherst Industries , Inc.
Ashland Oil & Refining Co.
Atlas  Towing Co.
Cen tral  Soya Co., Inc.
Hillman T ran spo rta tion Co.
Hougland, Inc.
Island Creek Fuel & Tra nsp ortation Co. 
Nashville  Bridge Co.
Portsmou th Docking Co.
O. F. Shearer  & Sons 
Thomas Petro leum T ran sit , Inc.
West Kentucky Coal Co.

WES T COAST REGION

Inland Emp ire Waterw ays  Association 
Lewiston Grain Growers, Inc. 
Pendleton Grain  Growers, Inc.
Port of Wa lla W alla

Mr. Wright. We appreciate very much this opportunity to present 
to the subcommittee our views on the proposals in H.R . 5595 and 9046 
to repeal section 303(b) and to suspend the so-called mixing rule con­
tained in section 303(b). We strongly urge the retention  of the ex­
emption provided by section 303(b), and we strongly  oppose its al­
teration along the lines of the proposed mixing  rule suspension.

I will speak to the proposal to repeal the exemption. Mr. Gale 
Chapman has presented our organization’s comments on the proposal 
to suspend the mixing rule. Other witnesses will speak for us with 
reference to the general problem of extension of regulation, the com­
plexities of compliance, and the effect of the extension of regulation 
on small- and medium-size carriers now operating under the exemp­
tion.
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Mr.  Jes se Br en t, who was  to  have been a witness fo r us as repr e­
senta tive of th e sma ll ca rr ie r is un fo rtu na te ly  unable to  be presen t 
since  he has a con flic ting  he ar ing on a local  prob lem  in Greenv ille, 
Miss., toda y.

1. De scrip tio n of  the inl and wa ter tr an sp or ta tion  indust ry :
Th e inl and wa ter tran sp or ta tio n in du st ry  consists of about 1,600 

com panies op erat ing barges , scows, se lf-propell ed  cargo  vessels,  tow­
boa ts, and tug s, ove r rou tes  to ta lin g ap prox im ately 15,000 miles in 
length . Th is con servat ive  figure  fo r route  mileage excludes  some 
10,000 miles of usable na viga tio n channels of less th an  9-fo ot de pth 
and excludes  a lso the exte nsive Gre at  L akes  sy stem  on which mo st of  
the cargo  is ca rri ed  by deep  d ra ft  vesse ls includ ing  many op erat ing 
unde r fore ign  flags.

Th is syste m of  wa terwa ys  lin ks  toge ther  su bs tant ia lly  all  of ou r 
majo r citie s, and na viga tio n on the se channel s pro vid es fo r ag ric ul ­
ture,  indu str y,  an d the  publi c a high ly  efficient  means of tr an sp ort a­
tio n fo r those low-cos t bu lk com moditi es w hich are th e basic  m ate ria ls 
of man uf ac tu rin g,  an imal food, pl an t food, hig hw ay and bu ild ing 
con struct ion , as well  as fue ls fo r the moto ris t, public uti liti es.

The lis t of  the com moditi es ca rr ied inc ludes also hea vy ton nages 
which move to the  seacoast fo r export.  Ge neral ly spe aking, over  90 
pe rce nt  of  the traff ic on in land  wa ter s consist s of bulk mate ria ls in ­
clu din g d ry  bulk a nd  liquid s.

Since W or ld  W ar  11 th e ap pl icati on  o f modern techno logy to es tab ­
lish ed tech niques  of op erat ion  ha s res ult ed  in extens ive  improve­
men ts in efficiency, op era tio n, an d cost  of pro duction . Th roug h th e 
war  came a vig oro us  comp eti tio n among  the  op era tors in the  field, 
an d acc ord ing ly,  the  b enefits of  th ese  imp rov ement s have been passed  
on to the sh ipping  an d con sum ing  p ubl ic.

The re su lt lias been a su bs tant ia l gr ow th  bo th in ton nage  and in  
ton -milea ge of in land  water  traffic.  In  ter ms of net  tonnag e, the 
grow th ha s been fro m ro ug hly  260 m illion to ns  in 1947, to an estima ted  
396 mi llio n ton s in  1961. Th is  tonn age ha s been moved ove r pr o­
gres sive ly long er  d istances  in the course of  the  p eriod. Con sequen tly,  
the ton -mileage  figure  has gro wn  in high er  pr op or tio n fro m abo ut 
35 b illi on  ton -miles  in 1947, to ab ou t 121 bil lion ton-mi les  in 1960.

The in land  wa ter ca rr ie rs  in 1959 emp loyed the fol low ing  equip ­
ment in thei r service : 4,139 tow boats  and tugs, 472 self -propelle d liquid  
ca rri er s and  16,289 ba rges  of  all kinds.

Of  the  1,600 com pan ies  op erat ing these vessels, about 1,300 are  for - 
hi re  ca rri ers, inc lud ing  130 which are  op erat ing un de r cer tificates or  
pe rm its  from the I nte rs ta te  Comm erce  Comm ission .

Th e un regu la ted wat er  car rie rs  are  e ssentially  sm all business en ter­
pris es. As o f Dec emb er 3 1,1959, on th e Mississip pi system, there were 
807 of them in  existence  and  they owned on th e average , 2 towboats and 
6 barges. By co nt ra st,  the  46 reg ula ted  wa ter  c ar rie rs  on the Missis­
sip pi  ow ned an avera ge  o f 5.4 towboats and  74.4 ba rges each. On the  
othe r wa terways,  exc lusive of  the  Gr ea t Lak es, the  691 un regu lated  
ca rri er s owned an avera ge  of  2.5 tow boats  and 6 barges , whi le the  
co rre spondin g figures fo r the  84 reg ula ted  ca rri ers are  5.9 tow boats  
an d 12 barges .

2. The pro posal  to rep eal  section 303 (b)  was rejected by th is same  
com mit tee in 1956:

83 16 8— 62 ------ 8



110 WATER CARRIER BULK COMMODITY EXEMPTION

Turning  to II.R.  5595, now, I am sure tha t the chairman will recall tha t the identical proposal to repeal section 303(b) was before this subcommittee in 1956. The same arguments were made in its support then as are made now.
At tha t time only the Department of Commerce, the Inte rsta te Com­merce Commission and the railroads appeared  before this subcom­mittee in favor  of the bill. On the  other hand, a large number of  or­ganizations, water carriers  and shippers,  appeared or filed statements in opposition. The committee apparent ly found no merit in the pro­posal then, since it was never reported to the House. The m atter  is no different now.
In  view of the President ’s recent message on t ransporta tion, how­ever, it is particularly important that the record of this hearing be as complete as possible.
I will, therefore, review the basic reasons why our organiza tion be­lieves that  it would be agains t the public interest to repeal the pres­ently existing exemption from regulat ion now provided by section 303(b).
3. The general considerations for and against regulation of trans­portation  :
It  is generally agreed that regulation should not be imposed for its own sake and tha t the burden of establishing the need or desirabil ity of regulation is upon the proponents  of regulation. It is also gen­erally agreed tha t there are only two valid reasons for establishing regulation of tran spo rta tion:

(a) Protection of  the shipping  public; or
(Z>) Protection of regula ted carriers against unfair competi­tion by unregulated carriers .

Let us see how these two grounds apply to the possible extension of regulation to unregula ted w ater carriage  of dry bulk commodities:(а)  Regulation of water  transportation of bulk commodities is not needed to protect the public, in view of the freedom of competition.So f ar as the interest of the shipp ing public is concerned, there is one very significant poin t to be noticed by this subcommittee. Not a single shipper advocates extension of regulation. This may seem remarkable in the light of the various arguments tha t have been put forth by the proponents of the legislation to the effect tha t lack of regulation  means favoritism to large shippers and discrimination against those who supposedly cannot bargain effectively with the un­regulated carriers.
The explanation, however, is extremely simple. Since relatively little capital is needed, it is, on balance, easy for a small businessman to become an unregulated  bulk water carrier. A sh ipper using water transportation is not necessarily dependent on any single water car­rier  and no water carri er can in any sense of the word be considered irreplaceable. In the absence of the hampering and limiting effects of regulation, the water carrie rs of bulk commodities have grown in such numbers that competition is keen and shippers enjoy extremely efficient service at low cost rates  and apparently without  any unfair discrimination. Competition can be relied on to protect the shipping public.
(б) Regulation of rail transpor tation of bulk commodities has been felt to be needed in the interest of shippers because of the monopoly in ra il services based on privately owned roadbeds.
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The railroads are in a different situation  from the water carriers . 
They operate over privately  owned roadbeds, not open to competitors. 
Most shippers are served by only one railroad. Each  railroad,  there ­
fore, to grea ter or lesser degree, enjoys a natural monoply and is 
irreplaceable for the p articular type of service which it renders.

Enjoying this monopoly and being irreplaceable fo r its type  of serv­
ice, it is natu rally  the type of enterpr ise which has been considered 
appropria te for regulation to protect the shipping public, as in the 
case of any other public utility . There is no inconsistency, therefore , 
from the point of view of protection of the shipping public, in leaving 
the water carriers of bulk commodities free from regulation,  while 
continuing the regula tion of ra il carriers.

Let us consider, therefore,  the other possible basis for advocating 
extension of regulation—to protect regulated carriers  against the un­
fai r competition of unregulated carriers . Although there is a tend ­
ency on the pa rt of the proponents to lump together all “common ca r­
riers ” it is clear that the positions of the railroads and the regulated 
water  carr iers are actually very different. Let us take the interes t of 
the railroads first.

(c) Regulation of water transporta tion of bulk commodities is 
not justified in the interest of p rotecting the railroads since, on a cost 
basis, the  railroads cannot compete with water transportation.

Although the railroads complain about the unregulated water car ­
riers and thei r ability  to quote so-called secret rates it is not such 
lack of regulat ion which is the reason for the inabili ty of the ra il­
roads to compete effectively with the water carrie rs for bulk com­
modity traffic.

The reason is the inherent cost advantage of water car riage of bulk 
commodities over costs of rail transportation. The cost differential is 
so great that  there can be no rate competition between the two modes, 
except when the railroads are permitted to quote rates which fail to 
return  thei r costs or the water carrie rs are somehow to be forced 
to raise their rates to an artificial level in order to destoy the special 
inherent advantage of  their  mode.

This is what is meant when it is said that there  can be no competition 
between water carrie rs and railroads so far  as buk commodities are 
concerned.

In his testimony for the Common Carr ier Conference, Mr. G. C. 
Taylor pointed to the disparity  between the average revenues of com­
mon carriers by water and the average revenues of the railroads . On

• a ton-mile basis the figures are roughly 4 mills and 14 mills, re­
spectively.

Because of competition, one can expect that  these revenues are 
closely related to costs and that they reflect, therefore , the vast differ-

• ence in the cost of the two types of transporta tion. It  seems to us 
that, unless the public interest in the maintenance of  the inherent low- 
cost advantage of water transportation  is to be sacrificed, extension of 
regulation to the unregulated water carrie rs is clearly not justified 
in the interest of protec ting the railroads.
(d ) Regulation is not justified in the interest of protecting the 

regulated water carrie rs since they are free to compete on an equal 
basis with unregulated carriers.
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Here,  no do ubt, the re  is com petiti on  betw een the two classes of  w at er  carrie rs— th at  is, those possess ing cer tificates or  pe rm its  fro m the  Comm ission— which  I sha ll cal l cer tified ca rri ers, an d those who do not.
The  ce rtif ica ted  c ar rie rs  a tte m pt  to draw  a pictu re  of d isc rim ina tio n and inequali ty as betw een them selv es an d the  uncer tifi cat ed ca rriers . They assert  th at  they  mu st publi sh  th ei r rat es  and th at thereu po n the  uncerti fica ted  ca rri er s only have to quo te a ra te  sli gh tly  low er in ord er to  take  the business away fro m them .
Th is pic tur e, thou gh  spect acu lar , is com pletely  misleadi ng. Th e cert ifica ted ca rr ie rs  can operate  on the bas is of  u npub lished ra tes just as easi ly as can  the uncertif ica ted  ca rri er s. Al l the y have to do is to comply w ith  th e con dit ions l aid down in  sec tion  30 3(b ) fo r the  exemp­tion.  The y mu st confine a tow  fo r wh ich  they  seek an  exe mp tion to  not  more t ha n t hree  bulk comm odit ies.
Th is is, of  course, wh at  the uncertif ica ted  ca rri er s hav e to  do. I t is impossible  fo r us to un de rst an d how any cla im o f ineq ua lity can  be hone stly made b y th e ce rtif ica ted  ca rri ers.
Mr. Ta ylor  general ly pa in ted a pi ctur e of  the ha ras sed  common ca rri er  being  dri ven ou t of  bus ines s by un regu lated  wa ter ca rri ers opera tin g un de r secret rat es.  Ye t a t the  same tim e he test ified th at  many exe mpt comm odit ies, no tab ly gr ain and coal, ac tua lly  were  ca r­ried by common ca rri ers un de r th ei r publi she d tar iff s—n ot unde r ex­empt and  therefore so-called  secret rat es—and  fu rt her  test ified th at  on a ton-mi le basi s common ca rr ie rs  enjo yed  40 perce nt of  the Mis­siss ippi  R iver  and  gu lf  in tra co as tal  traffic .
Ce rta inl y the fac tua l in fo rm at ion subm itted  by Mr. Ta yl or  would no t pe rm it me to conclude th at  regu la tio n of  bu lk wa ter  ca rri ers is necessary to prote ct th e r egulate d wa ter ca rriers .
W ith  th is backgro und, let me tu rn  now to more specific  consider a­tions.
4. Th e bulk com modity  exemption in section 303(b ) has served the  pub lic well.
As I have shown, bu lk com modity  tran sp or ta tio n by wa ter ha s grown spe ctacul arly in the  p as t 21 y ears since the  T ra ns po rtat ion Ac t of 1940 became effective . Th is  t rem end ous grow th ind ica tes  t hat  the  present system has served the  sh ippi ng  publi c in an en tir ely sa tis ­fac tor y fash ion. I t has done so fro m the po int o f view o f both serv ice and  ra tes . New techniques  in tran sp or ta tio n have been evolved which have  incre ased  the  capabi lity and efficiency of  water  ca rri ag e and  lowered its cost. Spe cia l equip me nt has been developed fo r ha nd lin g pa rti cu la r types of  comm odit ies.
The r esul t has l>een the gro wth  in  the traffic re fe rre d to and the  loca­tion  of  many l arg e and im po rtan t indu str ial  plan ts on the in lan d wa ­terwa ys to  t ake  adv an tag e of the  service p rovid ed by bu lk com modity  carrie rs.
These hig hly  desi rab le res ult s hav e been pro duced  by the  keen com­pe tit ion  which has evolved un de r the  free dom  fro m reg ulati on  pr o­vided by section 30 3(b) .
5. Th e origina l reas ons  fo r the inclusio n of  th e dr y bulk com modity  exem ption in the Tr an sp or ta tio n Ac t of  1940 are  as rel evant as ever.Th is exemption  was inc lud ed in the  ac t on the reason ing  that  the re could be no sub stantial com petiti on  between the  ra ilr oa ds  and  water  ca rri ers in the t ra ns po rtat io n of bulk commodities .
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T have previously referred to the disparity  in costs of the two 

modes of transporta tion. Even in 1940, the carriage of bulk com­
modities by water was clearly so much less costly than  the carriage 
of such commodities by railroad tha t there  was no justification for 
attem pting to protect the railroads by imposing regulation on car riers 
of such commodities by water.

When the bill which became the Transpo rtation Act was up for 
debate in the House of Representatives in 1939, Congressman Halleck 
.explained the dry  bulk exemption as follows:

Why were bulk ca rriers  by wa ter  exempted? They were exempted because everyone recognizes th at  the ir carriage  is so cheap  that  they  are  not in sub stan­
tial  competit ion with any c ar rie r (Congressional Record, Jul y 22, 1939, p. 9709).

In  discussing the exemptions now contained in section 303 (b) , (c), 
and (e) in a form which differed only s lightly from the present one, 
the report of the House committee sa id :

The sub stit ute  hill gives the unqualified exemption, above referred to, on the theory that  the  w ate r car rie rs,  given thi s privilege, can car ry such cargo at  such 
low cost that  the tra nsp ort ation  is not sub stantially competi tive with  common car rie rs by wate r o r with land  tra nsp ort ation  * * *.

Subsections  (b), (c ), and (e) (of  sec. 303) rel ate  to exemptions in the  case of con trac t carrie rs.  Very painstaking cons ideration  was given to the working 
out  of these  exempt ions. Every  effor t was  m ade to avoid imposing unnecessary  regu lation on ca rri ers of thi s type w hich have  never before been regulated,  and 
at the same time to insure  th at  the exemptions  did not resu lt in regulated  ca r­rie rs being subjected to un fair competitive disadvantag es (H. Kept. No. 1217, 76th Cong., 1st  sess., Ju ly 18,1939, pp. 4, 8, 20).

We have made an analysis of the legislative history of section 
303(b), which indicates the reasoning behind the exemption and the 
thorough and careful consideration which was given to  the adoption 
of the exemption a t the time of the enactment of pa rt I I I  of the  Int er­
state Commerce Act.

I should like to submit a copy of this analysis for the records o f 
this hearing.

Mr. Friedel. Th at may be included in the record.
Mr. Wrigiit. Thank you, Mr. Chairman.
(The analysis of legislative history of the Transportat ion Act of 

1940 follows:)
A n a ly sis  of L eg is la ti ve H is to ry  of Sec tion  3 0 3 (b )  of t h e  T ra ns po rt at io n 

A ct of  1940

Attached as an appendix  is a chronological account of the  more imp ortant steps in the development of the bulk exemption in the Tra nsportatio n Act. From this  account ce rta in relevan t p oints s tand o u t:
1. The exemption of the transp ortation  of hulk commodities by w ate r from 

the general scheme of regu lation was a thoroughly and care fully  considered step.
2. The exemption was  based on the principle  t ha t ente rprise and  competi­

tion in transpo rta tio n on the  wate rways were to remain free  except to the extent that  the public intere st required regulation.
3. The exemption was accordingly based upon the de termination th at  there 

was  no sub sta nti al competition betw’een bulk tra nsp ort ation  on the  wa ter ­
ways  or any tra nspo rta tio n by rail, and tha t, there fore , the  exemption did 
not place the  regulated, ca rri ers under un fair competitive disadvan tage .

4. The reasons  for the  hulk  exemption extend as much to the inla nd wa ter ­
ways  as to t he  Grea t Lakes and coastwise  traffic.

1. The exemption of the transp ort ation  of bulk commodi ties by wa ter  from 
th e general scheme of regula tion  was a thoroughly and  care fully considered
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(a) The 1934 and 1935 reports  of the Fed era l Coordinator of Transp ortation, 
Commissioner Joseph B. Eastm an, recognized the difference between bulk tra ns ­
por tati on by con trac t car rie r and ord inary common carr iage by w ater , although 
the  hills proposed by the Federal  Coordinator  did not specifically reflect this 
distinctio n (repor t of Federal  Coordinator  of Transporta tion , “Regulation of 
Tra nsporta tion  Agencies,” Mar. 10, 1934, S. Doc. 152, 73d Cong., 2d sess., pp. 5, 
10, 12 and app. F ; report of F ederal coo rdin ator  of T ransportat ion , “Tr ans porta­
tion  Legislation ,” Jan . 30, 1935, H. Doc. 79, 74th Cong., 1st sess., p. 17 and 
app. VI).

(ft) When, however, the  Coordinator 's proposed legis lation was introduced 
in the Sena te as S. 1632, 74th Congress, it met critic ism from this point of view, 
to the extent  that  the  Senate committee, upon reporting it to the Senate,  recom­
mended an  adm inistra tive exemption based, among other things, upon shipment 
in hulk (hearin gs before  the  Committee on In ters ta te  Commerce of the  IJ.S. 
Senate on S. 1632, 74th Cong., 1st sess., to amend the In te rs ta te  Commerce Act, 
pt. II,  pp. 609-1344; S. Kept. 925, 74tli Cong., 1st sess., Jun e 21, 1935, p. 2; 
Congressional Record, July 3, 1935, pp. 10692-10693).

(c) The exemption recommended by the  Senate Commit tee as  an amendment 
to S. 1632, 74th Congress, was included in the bill introduce d by Sen ator Wheeler 
of the  Senate Committee in the following Congress as S. 14(H), 75th Congress. 
The same bill was introduce d in the  House by Congressman Ramspeck as II.R. 
5719, 75th Congress.

(d) The Federal Coordinator  of Tra nsp ortation approved the amendments  
made by the  Senate Committee to S. 1632, including the  bulk exemption, in 
the report  of the  Coordinator  in Janu ary 193(5. (Report of Fed era l Coordinator 
of Tran sportat ion, Janu ary 21, 1936, II. Doc. No. 394, 74th Cong., quoted in 
hearings before the Committee on Merchant Marine and Fisher ies  of the House 
of Representa tives, 75tli Cong., 1st sess., on H.R. 3615 “Regulation of Water 
Car rie rs,” Mar. 15 and 16, 1937, p. 18.)

(e) The In ter sta te Commerce Commission approved S. 1632 as  thu s amended 
and the  subsequent bills (S. 14(H) and  H.R. 5719, 75tli Cong.) reflecting the 
amendments  to S. 1632. (Ibid.)

(/ ) The bill sometimes called  the “Railroad bill” as reflect ing the proposals  
of the “Committee of Six” (II.R . 4862. 76tli Cong.) conta ined a slight ly re­
vised provision for the  same type  of exemption. (Hear ings before the  Com­
mittee on Inter sta te and Fore ign Commerce of the House of Representatives on 
H.R. 3521 and H.R. 4862, 76th Cong., 1st sess., pt. IV.)

(ff) This type of exemption, stil l an adm inistrative exemption, was con­
sidered at  length by witnesses appearing in the  course of the  hearings of the  
House  Committee on II.R. 4862. (Ibid.)
(h )  The exemption in the revised form in which it had  appe ared  in H.R. 

4862 was included in the hill introduced by Sena tor Whee ler as S. 2009 of the 
76th Congress.

(i) The House Committee  made  the  hulk exemption into a legislative exemp­
tion  and included it  in approxima tely  its present form in the  bill which it rec­
ommended as a  substitute  for S. 2009 on July 18, 1939. (II.  Rept. No. 1217, 76th 
Cong., 1st sess., July  18,1939.)
( j )  As thus form ulat ed by the House Committee, the  bulk exemption was 

refe rred  to specifically in the  House Committee report on S. 2009, where  it was 
discussed at considerable  length, (H. Rept. No. 1217, 76th Cong., 1st sess., July  
18.1939, pp. 4, 7, 8, 20, 21.)

(fc) A debate on the  House substit ute  bill followed, which las ted  for 5 
days  (July 21, 22, 24. 25 and 26, 1939). In the course of this deba te the  bulk 
exemption was referred to at  lea st twice. (Congressional Record, July  22, 
1939, pp. 9709 and 9750.)

(l) A slight change was  made in the  bulk exemption by the  Conference Com­
mittee and, as a result, the  bulk exemption was again discussed  in the first 
conference report. (II.  Rept. No. 2016, 76th Cong., 3d sess., pp. 77, 78.)

(m) Since the House rejected  the first  conference report, the bill went back 
again to conference, and  the  comments on the  bulk exemption which appe ared  
in the first conference report were repeated  in the  second conference report . 
(H. Refit. No. 2837, 76tli Cong., 3d sess., August 7, 1940, pp. 83-84.)

(»)  In the debate  on the conference report  which followed in the Sena te the 
bulk exemption was specifically referred to. Finally , af ter  the conference 
report was accepted by the Senate, Sena tor Wheeler inser ted in the  Congres­
sional Record a stat ement  in exp lana tion of the bill which included comments



WATER CARRIER BULK COMMODITY EXE MPT ION 115
on the bulk exemption. (Congressional Record, September 6, 1940, p. 11615, September 9, 1940, p. 11768.)

From this accoun t, it appears  th at  the  bulk exemption was  considered  over the course of many years by committees and Members of Congress. Although the  exemption originally was proposed as a mat ter to be handled by adm inistrative action of the  In te rs ta te  Commerce Commission, and was changed to a legis­lative exemption only in 1939, the  subject of the exemption was obviously con­sidered of g rea t importance by the committees  and interested Congressmen and the adopt ion of section  303(b) in its  present form was made af te r full con­siderat ion and clear und erst and ing of the  purp ose of and  reason for the provision .
2. The  exemption was based on the  principle  that  ent erp rise and competition in transp ortation on the  wa terw ays  were to rem ain  free except to the extent th at  the public intere st re qui red  regulation.
This  position was recognized as ear ly as 1934, when the  Fed era l Coordinator of Transportat ion  s ta te d :
“It  is clea r that  no regulat ion or res tric tions should be imposed upon any form of transp ortation merely  for  the purpose of benefiting some other  form of tran s­porta tion.  The tes t must be the publ ic int ere st.” (Repor t of the Federal Co­ord ina tor  of Transp ortation, “Reg ulat ion of Transpo rta tion Agencies,” S. Doc. No. 152. 73d Cong., 2d sess., p. 5.)
The public int ere st ref err ed to is the  mainte nance of a nond iscriminatory transp ortation sendee. Such purpose just ifies regu lation of ca rriers  in two way s:

(1) To requ ire th at  shippers  be afforded nond iscrimina tory transpo rta ­tion se rv ice ;
(2) To pro tect  regula ted  carriers  again st un fa ir unregulated  competition.In the case of contract  ca rri ers on inla nd wate rway s, there was no demandfrom ship pers for  protection aga ins t disc riminatio n. Thus the position of the members of the Tra nsp ort ation  Conference of 1933-35 was sta ted  as follows in the  Sena te Commit tee hea rings on S. 1632, 74th Congress, 1st session, at  p. 1330:

“The general purpose  of the  conference discussion was to the effect t ha t there appears  to exist  no necessity for  the  regu lation of the rat es or quant ity  of service offered by the con tract ca rri ers of full  cargoes of bulk commodities  on the Great Lakes, and th at  fu rth er  investigation might  possibly show a similar  situat ion  as regards such contr act carrie rs on the  coastal  waterways and inlan d rivers .”
The particip ants at  thi s Transpo rta tion Conference included the following, some of whom obviously represe nted  shippers ’, as  distin guished from ca rri ers’, in te re st s:

National  Associat ion of Manufacture rs 
Cana l C arr iers Association, Inc.
American Tr ansit  Association 
National  Highway Freig ht Associat ion 
Association o f American Rai lroa ds 
American Iron & Steel Insti tu te  
American Ban kers Association 
Security Owners Assoc iation 
Nat iona l Association of Mutual  Savings Banks 
Nat iona l Industr ial  Conference Board  
Railway  Businessmen Association 
Grain & Feed Deale rs Natio nal  Association 
Insti tu te  of Am erican  Meat Packers 
American Short Line R ail roa d Association 
Assoc iated Regulate d Lake Lines

It  was, therefore, only on the  second basis referred to above th at  regu lation could be demanded. As the Feder al Coordina tor of Tra nsportatio n said in his 1935 r ep ort : “So f ar  as regula tion is direc ted aga ins t privat e and con tract oper­ator s, it should be fo r the  chief  purpose  of p rotecting  the common carri er  ag ain st un fa ir and  demoraliz ing competition.” (Report of Federal  Coordinator of Tra nsp ortation  on “Tra nsp ort ation  Legis lation,” Jan . 30, 1935, H. Doc. No. 89, 74th Cong., 1st sess., p. 17.)
The importance of keeping wa ter tran spo rta tion as free  of regulat ion as pos­sible was  stre ssed by a representative of the por t of New Orleans in testim ony in 1935 on the pending wa ter  ca rr ie r bill, S. 1632, 74th Congress, 1st session.
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Rene A. Stiegler, executive general agent, board of commissioners of the  port  of 
New Orleans, La., sa id :

“No g rea t tran spo rtat ion  system of water transp ortation can grow unless it 
has  plenty of freedom” (p. 707).

“I t appeared to me that  regulation  on the Mississippi River would give those 
Iieople who are seeking regula tion a tremendous advantage, in that  it  would 
prac tical ly run the contract  car rie r ou t of business” (p. 709).

“The issuance of certif icates  of necessity and convenience would tend to give 
the  water carrie rs in operation  now the same amount of monopoly t ha t the  r ai l­
roads  used to  have” ( p. 710).

“The more competit ion you have the  more you can  disseminate your  farm  
products all around through the world markets” (p. 710).

3. The exemption was accordingly based upon the  dete rmination th at  there 
was no subs tant ial competition  between bulk transpo rta tio n on the wate rways 
and  package transp ortation on the wate rways or any transp ortation by rail, 
and tha t, therefo re, the  exemption did not place the  regulated  car rie rs unde r 
unfai r competitive disadvantage.

As stat ed above under point 2, the  Federal  Coordinator  of Tra nsporta tion  
justi fied regula tion of contrac t carriage by water only to the exten t th at  it  was 
necessary to protect common car rie rs aga inst  un fai r and demoralizing com­
petition. In hear ings before the Senate committee on S. 1632, 74th Congress, 
1st session, the Coord inator state d, in reference  to the  con tract and private 
car rier s who were not to  be exempted from regulation :

“The regula tion of these con trac t car rie rs and the priv ate  carri er  is direc ted 
toward that  en d; namely, the protec tion of the  common carri er  aga ins t un fai r 
competition prac tices” (p. 648).

On the  other  hand, with  respect to  contra ct and  privat e bulk car rier s, he said  :
“Take the situatio n on the G reat  Lakes. There  a re at  the present many boats  

which are controlled by indu stries, which are operatin g on the  Great  Lakes 
in the haulage  of iron ore, for example. They may carr y back coal for othe rs 
on the retu rn trip . Occasionally they may hau l a cargo of grain. These boats  
are  not competitive with the rail road in any sub stan tial  sense, because they 
operate so cheaply over those long water dista nces tha t the rail roads could not 
hope to compete. Nor are  they competitive in any substan tial  way with  the 
common carriers  operating  on the  Great Lakes  who confine themselves largely  
to package freight . So long as a situ ation of that  kind exists, where  there is 
no apparent  need for public regulation, the  Commission should be in a position 
to relieve such carrie rs from unnecessary burdens * * *” (pp. 648-649).

And ag ai n:
“But personally, so f ar  as I know any thing about the situation [on the  Great 

Lakes] if those contrac t vessels confine themselves to bulk cargoes, such as iron 
ore, grain,  and coal, i t does not seem to me tha t they are  a demoral izing influence 
upon any form of common carr iers, either the  rail roads or the common car rie r 
boats” (p. 650).

The original recommendation was to extend the  regu latory author ity  of the 
Inter sta te Commerce Commission over all con trac t car rie rs but  to have the 
Commission use the autho rity  sparingly .

In the  course  of considering legis lation, however, the  Senate Committee on 
In ter sta te Commerce concluded that  regula tory  author ity  over most contrac t 
carr iage  by water was unnecessa ry and  therefore on this  basis, unjustif ied, and 
it amended the bill of the Coordinator  to provide th at  noncompetitive carriage 
should be excluded from regulat ion and that  the  Commission should proceed to 
determ ine what transp otration should  thus  be excluded. (Sena te Repo rt No. 
925, 74th Cong. 1st sess., Jun e 21, 1935, p. 2; see Congressional Record July 3, 
1935, p. 10692, and July 8, 1935, p. 10738.)

The amendment proposed by the  committee specifically ref erred to the fac tor  
of shipment in bulk as one of the  possible factors  in making con trac t car riage 
noncompet itive w ith common carriag e.

This  reasoning and the language of the Senate  committee were followed in 
several subsequent bills down to the  summer of 1939. (S. 1400 and H R. 5719,
75th Cong., 1st se ss.; and II.R. 4862 and S. 2009, 76th Cong., 1st sess.)

At that  time, af ter having  listened to testimony of represen tatives of inland 
wa ter  carrie rs and shippers, the  House committee evolved an exemption for  bulk 
tran spo rtat ion  which was auto mat ic and required no findings by the  Commis­
sion. This was a provision almost ident ical with section 303(b) as it  stands 
today.
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The  H ou se  c om mittee , in  expla in in g th is  pr ov is io n in  i ts  r ep ort , s a id :
“T he  bu lk -c ar ri er  ex em pt ion in  se ct ion 303 w as  give n w ate r tr ansp ort a ti on  on 

th e th eo ry  th a t su ch  tr an sp o rt a ti on  is  not  su bst an ti a ll y  co mpe tit ive w ith land  
tr an sp o rt a ti on  * *

"T he  su bsti tu te  hi ll give s th e  un qu al if ie d ex em pt ion,  ab ov e re fe rr ed  to, on 
th e th eo ry  th a t th e  w ate r carr ie rs , give n th is  pr iv ile ge , ca n ca rr y  such  ca rg o a t 
such  low  co st  th a t th e tr an sp o rt a ti o n  is not  su bst an ti a ll y  co m pe tit ive w ith com ­
mo n c a rr ie rs  by  w ate r o r w ith  la nd  tr an sp o rt a ti o n  * * *.”

“S ub se ct io ns  (b ) , (c ) , an d (e ) (o f sec . 303 ) re la te  to  ex em pt io ns  in  th e ca se  
of  con tr ac t carr ie rs . Very pain st ak in g  co ns id er at io n w as giv en  to  th e wor king  
ou t of  th es e ex em pt ions . Ever y ef fo rt  w as  mad e to  av oid im po sing  un ne ce s­
sa ry  re gula ti on  on  ca rr ie rs  of  th is  ty pe whi ch  ha ve  nev er  be fo re  been  re gu la te d,  
an d a t  th e  sa m e tim e to  in su re  th a t th e  ex em pt io ns  di d no t re su lt  in  re gula ting 
ca rr ie rs  b eing  su bj ec te d to  un fa ir  c om pe ti tive  d is ad vanta ges” (H . Rep t. No. 1217, 
76 th Cong. , 1s t ses s.,  J u ly  18 ,1939,  pp. 4, 8, 2 0) .

In  d ebat e in  t he  H ou se , C on gr es sm an  H al leck  sa id  :
“W hy  w er e bu lk  ca rr ie rs  by  w ate r ex em pt ed ? The y w er e ex em pt ed  be ca us e 

ev er yo ne  rec ognize s th a t th e ir  carr ia ge  is so ch ea p th a t th ey  are  no t in an y su b­
s ta n ti a l co m pe ti tion  w ith an y ca rr ie r (C on gr es sion al  Re co rd , Ju ly  22, 1939 , 
p .9 70 9) .

A nd C on gr es sm an  H in sh aw  s a id :
“A s fa r  as  bulk  ca rr ie rs  a re  co nc erne d,  th os e hau li ng  sa nd an d gr av el , coa l, 

oil, and  si m il ar m ate ri a ls  in  ro ug h bu lk , it  w as  th ought th a t th os e co mmod ities  
w er e of  su ch  a n a tu re  th a t th e  han dling  of  su ch  ca rg oe s w as  no t co mpe tit ive,  
co ns eq ue nt ly  th ey  wer e le ft  ou t. In  th is  bil l we  a re  in te re st ed  in  co m pe ti tion ” 
(C on gr es sion al  R ec ord,  J u ly  22 ,19 39 , p. 9750).

Fro m  th is  re vi ew , it  appears  t h a t Con gr es s co ns id er ed  r egula ti on  o f w ate r ca r­
ri e rs  ju st if ie d  on ly to  th e  ex te n t th a t it  wou ld  pro te ct  comm on ca rr ie rs  again st  
dem or al iz in g co mpe tit ion,  an d i t  al so  is c le ar th a t Con gr es s co ns id er ed  bu lk  
tr an sp o rt a ti o n  to  be so enti re ly  d if fe re nt in  it s ra nge of co st s from  pa ck ag e 
tr an sp o rt a ti on  by comm on carr ie rs  by  w ate r or  an y tr an sp o rt a ti on  by ra il  as 
to  he an  en ti re ly  dif fe re nt  fie ld of  co mpe tit ion.  Th us , p ro te ct io n  of  comm on car­
ri er s,  by  w ate r or  by ra il , co uld no t it se lf  ju s ti fy  re gula tion of  bu lk  tr an sp o rt a ­
tion  by  w at er .

4. The  re as on s fo r th e  b ul k ex em pt ion ex te nd as  m uc h to  th e  i n la nd  w ate rw ays 
as  to  th e  G re at Lak es  and co as tw is e tra ffi c.

W hi le  th e m os t st ri k in g  ex am pl e of  ch ea p bu lk  tr an sp o rt a ti o n  may  be  foun d 
in  th e  G re at Lak es  c a rr ie rs  of iron , oil,  lim es tone , co al,  an d gr ai n,  th e same 
re as on s fo r ex em pt ion ap pl y to  bul k tr an sp o rt a ti o n  on  th e  M ississ ip pi  R iv er  
sy ste m.

Bulk tr an sp o rt a ti o n  no rm al ly  invo lves  sp ec ia l eq uipm en t, m ec ha ni ca l han­
dl ing,  mor e or les s co nt in uo us  op er at io n,  a  lim ited  nu m ber  of stop s on a voyage , 
al l of  which  con tr ast  w ith  pa ck ag e tr ansp ort a ti on , m ak in g fo r fa r  ch ea pe r 
op er at io n.  As co ntr ast ed  w ith  ra il  tr an sp o rt a ti on , w ate r car ri ag e,  in  ge ne ra l, 
is  i nher en tly  c h e a p e r.

The se  co ns id er at io ns ap ply on th e in la nd w ate rw ay s as  wel l as  on th e G re at  
La ke s. T h a t Con gress reco gn ized  th is  fa c t is  show n by  th e  unl im ited  scope of 
th e bu lk  ex em pt ion in sect ion 303(b ),  as  co ntr ast ed  w ith  th e  ex em pt ion lim ited  
to  in te rn a ti ona l w ate rw ay s su ch  as  th e  G re at Lak es  in  se ct ion 303 (c ).

T h a t th es e w er e in te nd ed  to  he  tw o se para te  ex em pt io ns  is  in di ca te d,  not on ly 
by  th e  fo rm  of  th e st a tu te , but by st a te m en ts  of  Co ng ressmen  re sp on sibl e fo r 
th e  le gi sl at io n.

Thu s,  R ep re se nta tive Hal leck  di sc us se d th es e tw o ex em pt io ns  as  se para te  
pr ov is io ns  in  th e fo llo wing st a te m en t in  th e  H o u se :

“W hy  w er e bu lk  ca rr ie rs  by  w ate r ex em pt ed ? Th ey  w er e ex em pt ed  be ca us e 
ev er yo ne  reco gn ized  th a t th e ir  carr ia ge  is  so  ch ea p th a t th ey  were not in an y 
su b sta n ti a l co m pe tit io n w ith  an y carr ie r.  W hy  di d we  ex em pt  th e bu lk  ca rr ie rs  
on  th e G re at Lak es , and in ci de nta lly  th e ir  ex em pt ion goes no  fu rt h e r th an  th e 
gen er al  ex em pt io n fo r a ll  bu lk  c a rr ie rs ?  Bec au se  w e reco gn ize th a t th e la ke  c a r­
ri e rs  ca rr y  tra ffi c 70 per ce nt  of  th e  m ile s in  m an y ca se s in  jo in t ope ra tions w ith  
th e ra il ro ads fo r 30 per ce nt  of  th e re ve nu e.  Th ey  a re  no t in d ir ec t co mpe tit ion 
w ith  th e ra il ro ads.  How ev er , th ey  a re  in  dir ec t co mpe tit ion w ith th e C an ad ia n 
c a rr ie rs  th a t ha ve gr ow n in  im po rt an ce  to  al m os t 50 jie rc en t of th e  t ra ffi c on th e  
G re a t Lak es -C an ad ia n carr ie rs , wh o by th e ir  own C an ad ia n  Sh ip pi ng  Ac t ar e 
ex em pt ed  from  re gul at io n * * ♦” (C on gr es sion al  Re co rd , Ju ly  22, 1939, p. 97 09 ).
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So al so  (lid  R ep re se n ta ti ve H in sh aw  in th e  fo llo w in g pas sa ge:
“M r. H in sh a w . * * * As f a r  as  th e bu lk  ca rr ie rs  a re  co nc erne d,  th os e hau l­in g sa nd  an d gr av el , co al,  oil an d si m il ar m ate ri a ls  in roug h hu lk , it  w as  th ou ght 

th a t th os e co m m od iti es  w er e of  su ch  a n a tu re  th a t th e  han dling  of  su ch  ca rgoe s w as  no t co m pe ti tive , co ns eq ue nt ly  th ey  w er e le ft  ou t. In  th is  hil l we  a re  in te r­es te d in  co m pe ti tion .
“M r. Dondeko. As it  re la te s to  th e  G re a t Lak es , is it  no t al so  tr u e  th a t th e C an adia n  co mmerce  is unre gula te d  an d th a t we  could  not co mpe te  w ith  them  un le ss  ou r ow n G re at Lak es  tra ffi c wer e al so  le ft  unre gula te d?
“Mr. H in sh a w . I may  sa y to  th e ge nt le m an  from  Mich igan  th a t th e  C an ad ia n co mmerce  is  re gula te d  ex ce pt  f o r bu lk  c a rr ie rs . Bulk ca rr ie rs  a re  e xc lude d from  C an adia n  re gula ti on , and we ha ve  ex clud ed  Amer ican  hu lk  ca rr ie rs  on  th e G re at  Lak es  fr om  th is  re gu la tion  * * *” (C on gr es sion al  Re co rd , Ju ly  22, 1939, p. 97 50 ).
Senato r W he el er  al so  reco gn ized  th a t se ct io n 30 3( h)  had  a w id er  ap pl ic at io n th an  th e  G re at Lak es  ex em pt ion of  sect ion 303(c ).  li e  s a id :
“T he se  am en dm en ts  a re  as  fo llow s:  Se ct ion 30 3( h)  ex em pt s tr an sp o rt a ti on  by  a w ate r c a rr ie r of  co mmod iti es  in hu lk  whe n th e ca rg o sp ac e of  th e ve ssel is  be in g us ed  fo r th e carr y in g of  n o t mor e th an  th re e  su ch  co mmod ities . Se cti on  30 3( c)  ex em pt s con tr ac t ca rr ie rs  by w a te r of  co mmod iti es  in  hu lk  in  a non- oc ea ng oing  ve ssel on a no rm al  vo ya ge  duri ng which  not mor e th an  th re e  su ch  co mm od iti es  a re  tr ansp ort ed  and th e  ve ssel  pa ss es  th ro ugh w ate rs  m ad e in te r­na ti onal fo r na vi ga tion pu rp os es  by an y tr ea ty . Thi s is th e  ex em pt io n which  co ve rs  th e  G re at Lak es  con tr ac t carr ie rs . The se  co ntr act ca rr ie rs  a re  in  com­peti ti on  w ith  C anad ia n  or  o th er fo re ig n sh ip s” (C on gr es sion al  Rec ord,  Sept.  9, 1940, p. 11768).
S enato r Re ed , in di sc us sing  se ct ion 303(b ),  in di ca te d spec ifi ca lly  it s ap plica ­tion  to  ri ver tra ffi c, say in g :
“We w en t fu rt h e r.  On th e G re at Lak es  th ere  is w hat  is  kn ow n as  hu lk  tr an sp o rt a ti on . Such tr ansp ort a ti on  in  th e  mai n co ns is ts  of  co al which  goe s up  th e lake s,  an d stee l, iron  ore,  gr ai n,  an d lim es tone , which  come s down . W ith  re la ti on  to  th a t tr ansp ort a ti on , we s a id :
“ • Nothing  in  th is  p a rt  sh al l ap ply to  th e tr an sp o rt a ti on  by a w ate r ca rr ie r of  co mm od iti es  in hu lk  whe n th e ca rg o sp ac e of  th e ve ssel in  which  su ch  com ­m od it ie s a re  tr an sp o rt ed  is be ing us ed  fo r th e  carr y in g  of  not mor e th an  th re e su ch  co mmod iti es . T hi s su bs ec tio n sh al l ap ply  on ly  in th e ca se  of  co mmod iti es  in  hu lk  which  a re  (i n  ac co rd an ce  w ith th e ex is ting  cu stom  of  th e tr ad e  in  th e han dli ng  and tr an sp o rt a ti on  of  su ch  co mmod iti es  as  of  Ju n e  1, 1939) load ed  an d carr ie d  w it hou t w ra pper s or  conta in er s an d rece ived  an d de live re d by th e ca rr ie r w ithou t tr an sp o rt a ti on  m ark  or co un t.’
“T o he lp  th e ri ver carr ie rs , whi ch  us e ba rg es , we p u t in th is  se nte nce :
“ ‘F or th e pu rp os e of  t h is  su bs ec tio n,  tw o or  mor e ve ssels  w hi le  n av ig at in g  a s a un it  s hal l be co ns id er ed  to be a  s in gl e v es se l.’
“I do  no t kn ow  w hat mor e we  co uld do ” (C on gr es sion al  Rec ord,  Se pt.  6, 1940, p. 11615).
As  will  be  see n, seve ra l of  th es e st a te m en ts  re fe r to th e co nsi der at io n th a t 

A m er ic an  bu lk  c a ri re rs  on th e G re at  Lak es  a re  in  co mpe tit ion w ith  C an ad ia n hu lk  carr ie rs , an d th a t th e  la tt e r a re  unre gul at ed . By  som e Co ng ressmen  th is  
fa c t w as  ev id en tly re ga rd ed  as  a se para te  re as on fo r ex em pt in g th e G re at Lak es  bu lk  cari re rs . An d th is  co ns id er at io n pr ob ab ly  ex pl ai ns  th e pr es en ce  in th e s ta tu te  of  th e  un ne ce ss ar y se ct ion 303(c ),  which , thou gh  lim ited  to  th e  G re at Lak es , actu a lly  give s an  ex em pt io n no  bro ader th an  sect ion 303(b ).

T he ex is te nc e of  th is  unre gula te d  C an ad ia n  co mpe tit ion,  ho wev er , sh ou ld  on any  logi ca l ba si s be  rec og nized as  ju s ti fy in g  th e  ex em pt ion of  bu lk  tr a n sp o rt a ­ti on  on la rg e p a rt s  of  th e  M ississ ippi  R iv er  sy stem . As va riou s w itn es se s te s ti ­fied  be fo re  th e  Hou se  co mmitt ee , th e  sh ip m en t of gra in  an d co al in  bul k on  th e  G re a t Lak es  is co m pe ti tive  w ith su ch  sh ip m en ts  o n th e M ississ ip pi  R iv er  sy ste m. Cha ng es  in  ra te s  on  th e G re at  Lak es  af fect  th e  flow  of gra in  down , an d co al up . th e  M ississ ip pi . Thu s,  if  M ississ ippi  ca rr ie rs  w er e to be re gul at ed , th ey  wou ld 
be  a t  a  co m pe ti tive  d is ad van ta ge w ith  unr eg ula te d  c a rr ie rs  on  th e  G re at  Lak es , w heth er of  A mer ican  o r C an ad ia n  n at io nali ty .

T he te st im ony  re fe rr ed  to  f ol lows :
C. E. Chi lde,  ch ai rm an , Tr affic  Com mitt ee  of  Miss issipp i Vall ey  Assoc ia tio n :“Se ct ion 2, de al in g  w ith sco pe  a nd  ap pl ic at io n :
“P a ra g ra p h  (5 ) in  th is  se ct ion,  which  pro vi de s th a t th e  ac t sh al l not ap ply 

to  in te rs ta te  con tr ac t ca rr ie rs  by w ate r,  w hi ch  by  re as on  of  th e  in here n t n a tu re  of th e  co m m od iti es  tr ansp ort ed , re quir em en t of  sp ec ia l eq uipm en t, sh ip m en t in
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hul k, is no t ac tual ly  an d su bs tant ia lly  com pet itiv e with  tran sp or ta tion  of in te r­
st at e commerce,  we believe th at  is intended to ca rry ou t the ra il ro ad ’s sugges ­
tio n th a t bulk frei gh t ca rr ied on the Great  La ke s shall  not  be regu lat ed .

“B ulk  fre ight  ca rr ie d on th e G reat  Lakes is as  much  comp eti tive w ith  the 
common ca rr ie rs  on the riv ers , and common ca rr ie rs  by ra il,  as  bu lk com mer ce 
on the riv ers is com pet itive.

“On th e Ohio Riv er, on th e Mis siss ippi, th e Mis sou ri, an d th e Ill ino is,  th e 
gr ea t par t of th e ton nage  tod ay  cons ist s of tr an sp or ta tion  of such bulk com­
mo dit ies as  coal, gr ain,  an d steel.

“Th e ra ilr oa ds  propos e to regu la te  al l th a t an d leav e sim ila r com mer ce on 
the  G reat  Lakes  free  of reg ula tion, which wou ld, of course , destroy  th e move­
me nt of bulk  frei gh t on th e rive rs” (h ea rin gs  before the Com mit tee  on In te r­
st at e and Foreig n Com merce of th e Ho use of Rep rese ntat ives  on H.R. 2531 and 
II.R . 4862, 76th Cong., 1st  sess.,  p. 1015) .

Mr Bay less , cou nse l for th e Missi ssippi River Sys tem  Car rier s’ Assoc iation,  
Ci nc inn ati , Ohio:

“Congressma n Mapes. Is th er e any reason  fo r contr oll ing  or regu lat ing  th e 
co nt ract  ca rr ie rs  or  p riva te  c ar ri er s on th e Mississip pi Riv er sys tem  which does 
no t app ly to lik e ca rr ie rs  on the G reat  Lakes?

“Mr. Bayless. No ne th at I know  of, sir , none wh ate ver. I do not  see any . I 
do not  know why all  th is  di sti nc tio n is ma de  between the co nt ract  ca rr ie rs  on 
th e Great  Lakes  an d the co nt ra ct  ca rr ie rs  on th e riv er  * * *” (id ., p. 1098) .

He rm an  Mueller, se cr et ar y and ge ne ra l man ag er  of the  Po rt Auth or ity  of th e 
City  o f St. Paul,  M in n. :

“P art  3 o f ti tl e I of  H.R. 2531 would  am end  sec tion 1 o f the ac t so as to pla ce 
the port-t o-p ort  ra te s of w at er  ca rr ie rs  un de r the control of the  ICC. How ever, 
th er e ar e im po rtan t exe mp tions.  Th e comm on ca rr ie rs  upon the high  seas , th e 
■Great Lak es, and tho se eng age d in in te rcoa stal  commerc e through the Pa na ma 
Canal  ar e exe mpt. We  in th e Missi ssip pi Val ley have  a very dir ec t in te re st  
in tr an sp or ta tion  on th e G re at  Lakes an d via  the Pa na m a Can al. To a la rg e 
ex te nt  the fo rm er  is ei th er  dir ec tly  or  indir ec tly  in com pet ition with  tr an sp ort a­
tio n via  the Missi ssip pi Ri ve r sys tem  and to sub jec t our riv er  tr an sp or ta tion  
to  reg ula tio n, wh ile  pe rm itt in g ou r comp eti tor s on the  Great La ke s to enjoy 
un regu la ted tran sp or ta tion , cou ld crea te  a di sc rim ina tor y sit ua tio n th a t wou ld 
re qu ire prom pt co rre ct ion” (id ., p. 1127) .

See also E x pa rte  165, In te rs ta te  Commerce Comm ission  sta ff repo rt,  p. 29, 
fo r recognit ion  of th e fa ct  th a t th e movem ent on inl and wa ter wa ys , as  well  as  
Great  Lak es,  wa s of concern  to spo nso rs of the  exempt ion  and th a t the cle ar  
leg isl ati ve  in te nt  wa s to exem pt hulk mov eme nts in both are as.

Appendix

Th e Office of  th e Fe de ra l Co ordin ato r of Tr an sp or ta tio n wa s crea ted  by sec­
tio n 2 of th e Em erg ency Rai lroa d Tra ns po rtat io n Act (act  of Ju ne  16, 1933, 
Pu bli c Law 68, 73d Cong., 1s t sess ., ch. 91, 48 Stat.  211). Th e Co ordin ato r wa s 
to  be app oin ted  by th e Pre side nt  subje ct to Senate con firm atio n or  des ign ate d by 
th e Pr es iden t fro m among  th e members  o f th e In te rs ta te  Commerce Commiss ion.  
Se cti on  13 of  th e sam e ac t im posed on the C oordina tor  t he  d uty  to inv es tig ate and 
to  sub mi t rec om me ndations fo r fu rthe r leg isla tion to imp rov e tran sp or at io n con­
dit ion s.

Th e P re side nt  appo inted  Co mm issione r Jo sep h B. E as tm an  a s Coord ina tor . On 
Marc h 10, 1934, th e Co ordin ato r subm itted  hi s fir st repo rt en tit led  “Re gu lat ion  
of  Tra ns po rtat io n Agencie s” (S. Doc. 152, 73d Cong.. 2d sess. ). Th is repo rt 
rec ommende d th e ext ensio n of  regu lat ion  to al l for ms  of tra ns po rtat io n.  In  
ma kin g th is  rec om me ndation th e repo rt s ta te d :

■“I t  is  cl ea r th a t no regu la tio n or  r es tri ct ions  sho uld  he imposed upon  any for m 
o f tr an sp or ta tion  me rel y fo r th e purpo se of benefit ing  some othe r form  of tr an s­
po rta tio n.  Th e te st  mus t be th e pub lic in te re st ” (p. 5) .

“T he  quesion is whe ther  reg ulat ion is needed in th e pub lic in te rest.  Nei ther  
th e fa ct  th a t com pet ing  ra il ro ad s may wish it  fo r th ei r prote cti on  nor th e fa ct 
th a t ma ny  w ater  c ar rier s ma y de si re  it  fo r sim ila r r easons  is  in its el f con tro lling ” 
(p. 10).

Th e re po rt  reco gnized  th e spec ial  problem  of co nt ract  ca rr ie rs  by water . I t 
ma de  th e fol low ing  st a te m ent:

“In  tran sp or ta tio n by w at er  a disti nc tio n is reco gnized between la rg e sh ip­
men ts in cargo or par t cargo lo ts  on co nt ract  or tram p ship s, and th e gene ral 
ru n of  comm on-ca rrier traffic. Thi s di sti nc tio n is with ou t co un te rp ar t in  th e
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ra il ro ad  field . A fle xib le type  of  ra te  qu ot in g or  ba rg ai ni ng , of te n co nd uc te d in fo rm al ly  on sh ort  no tice, lia s al w ay s char ac te ri ze d  th es e ca rg o or  vo lume sh ip m en ts  by w at er . Th e regu la tion  pr op os ed  wi ll so m ew ha t re s tr ic t th is  fr ee­do m of  ba rg ai ni ng , but only to th e ex te nt th a t th e  contr ac t ca rr ie rs  en cr oa ch  upon  th e tra ffi c fo r wh ich  the maint en an ce  of co mmon -car rie r se rv ie  is  es se nt ia l. T here  is mu ch  bu lk  traf fic, such as  coa l, iro n ore , ph os ph ate,  rock, cr ud e oil,  an d th e lik e, which  th e  ocean  or  G re at  La kes comm on carr ie rs  do no t undert ake  to ha nd le . As  to  su b traf fic,  pr es en t pr ac tice s of  th e  co ntr act ca rr ie rs  ne ed  no t be se riou sl y di st urb ed . Th e re gu la tion  of  co n tr act ca rr ie rs  of  fu ll  a n d /o r part  ca rg o lo ts,  to  th e  th e  end th a t th eir  ra te s sh al l no t be de pr es se d to lev els wh ich  th re a te n  th e  co mm on -c ar rie r se rv ice  wh ich  th e ge ne ra l pu bl ic  in te re st  re qu ires , vi ol at es  no co nst itu tional  lim itat io n so lon g as  it  is confine d to  th a t en d”  (p.  12 ).App en dix P  a tt ached  to  th e re port  co nt ai ne d a proposed  bi ll fo r th e  ex tens ion of  re gu la ti on  to  w ate r ca rr ie rs . Section  20 4( c)  of  th is  prop os ed  bil l re ad  as  fo ll ow s:
“W he ne ve r it  sh al l ap pe ar  fro m co m pl aint  mad e to th e Co mm iss ion  or  o th er­w ise th a t th e  ra te s,  fa re s, regu la tio ns , and pr ac tice s of  w ate r ca rr ie rs  en ga ge d in  tr an sp o rt a ti on  to or  f rom a por t or  p ort s of  a ny  fo re ig n co unt ry  in  co mpe tit ion w ith ca rr ie rs  su bj ec t to th is  par t,  ca us e un du e d is ad vat ag e to  th e la tt e r ca rr ie rs  by  re as on  of  such  comp eti tio n, th e  Co mm iss ion  may  re lie ve  th e  la tt e r  carr ie rs  from  th e pr ov is io ns  of  th is  p a rt  to  such  ex te nt,  an d fo r such tim e,  an d in  suc h m an ne r as in  it s judg m en t may  b e ne ce ss ar y to avoid  such  un du e dis ad va nta ge. ”The  C oo rd in at or’s pro posed  hi ll was  in trod uc ed  in  th e  73d Co ng ress as  S. 3172.Th e nex t ye ar , th e proposed  bil l no t ha vi ng  bee n ad op ted,  th e Fed er al  Co­o rd in ato r re pe at ed  h is  re co mmen da tio n in  a  re port  on T ra nsp ort a ti on  Le gi slat ion.  Jan u a ry  30, 1935 (I I. Doc. 89, 74tli  Cong.,  1s t se ss .).  Thi s re po rt  al so  specifica lly  reco mmen de d th e re gu la tion  of  motor  carr ie rs . Ag ain  th e re po rt  co mm ented  on th e  sp ec ia l prob lem  of  c ontr ac t ca rr ie rs , s ta ti n g :
“W he n it  com es to  the re gu la tion  of  truck in g an d sh ip ping , spec ia l prob lems of  ve ry  co ns id er ab le  dif ficulty ar e  en co un te re d wh ich  are  no t fo un d in  th e ra il ­ro ad  in dust ry  * * *.
“T he se  p ri vate  an d co ntr ac t, ca rr ie rs  might  he igno re d if th ey  did  no t ha ve  a tend en cy  to  de morali ze  or  im pa ir  th e  sy ste m of  com mon carr ia ge  wh ich  unde r­ta kes  to s er ve  a ll  a lik e an d is  o f p rim e im po rtan ce  t o  th e co un try * * *.“T he  c ontr act carr ie r may  d iff er  from  th e  common carr ie r on ly  in th e f act th a t he  undert akes to  skim th e crea m of  th e tra ffic an d leav e (he po rt io n wh ich  la ck s th e h u tt e rf a ts  to his  co mmon -car rie r co mpe tit or . Ob vio usl y su ch  op er at io ns  ca n ha ve  ve ry  unfo rt unat e an d unde si ra bl e re su lts .
“T her e ar e,  how ever,  pri vat e an d co ntr ac t op er at io ns  wh ich  a re  no t open to th es e ob jec tio ns . An out st an din g ex am ple is th e op er at io n of  th e  ca rgo boat s on  th e G re at  La kes whic h ca rr y, chief ly,  iron  ore , coal,  an d gra in . So long  a s  th ey  coni ine the mselves  to  such  fo rm s of  traffic , th ey  appare n tl y  ar e,  as  a p ra c ti ­ca l m att er,  no t co mpe tit ive e it her  w ith ra il ro ads or  w ith  co m m on -c ar rier  st ea m ­sh ip  lin es . The re  a re  si m ilar  in st an ce s in the co as tw ise,  in te rc oas ta l,  an d in land  w ate rw ay  trad es . So fa r as  re gu la tion  is  di re cted  ag ai nst  p ri va te  an d co nt ra ct  op er at or s,  it  sho uld  be fo r th e ch ie f pu rp os e of  pro te ct in g th e  comm on carr ie rs  again st  un fa ir  an d de m or al iz ing co mpe tit ion.  In  th e legi sl at io n wh ich  is he re  prop os ed , th e eff or t has  been  to  fo llo w th is  p rinc ip le .”
Aga in  the re po rt  was  ac co mpa nied  by a prop os ed  bil l fo r th e  ex tens io n of re gul at io n to  w at er  ca rr ie rs . T his  ap pe ar ed  in  ap pe nd ix  VI to th e re po rt . Sec ­tio n 204 (h ) wa s alm os t ex ac tly  th e  sa m e prov isi on  as  se ct ion 20 4( c)  of  th e bi ll prop os ed  in th e pr ev ious  r ep or t. It  re ad  a s fol low s :
“W he ne ve r it  sh al l appear from  co mpl aint  mad e to th e Co mm iss ion  or  o th er­wise  th a t th e ra te s,  fa re s,  re gu la tion s,  or  pra ct ic es  of  w ate r carr ie rs  en ga ge d in  tr ansp ort a ti on  to  or  fro m a port  or  por ts  of  an y fo re ig n co un try in co mpe ti­tio n w ith  in te rs ta te  com mon ca rr ie rs  by w at er  or  in te rs ta te  co ntr ac t ca rr ie rs  by w at er , ca us e un du e dis ad van ta ge to th e la tt e r ca rr ie rs  by  reas on  of such com ­pe ti tion , th e Comm iss ion  may  re lie ve  th e la tt e r carr ie rs  from  the prov is ions  of th is  p a rt  to suc h ex tent , an d fo r such  tim e, an d in such  m an ne r as  in it s ju dg­men t ma y he n ec es sa ry  to  avo id  o r lessen such  un du e d is ad van ta ge .”T his  hill was  in trod uc ed  as  8. 1(532 an d II.R.  5379 in to  th e 74tli  Co ngres s, 1st ses sio n. In a me ssag e to  Co ng res s, on Ju ne 7, 1935 (p ri n te d  a t p. 885, Co n­gr es sion al  Re cor d, Ju ne  7, 1935; II.  Doc. 221, 74 th Cong .. 1s t se ss .) , th e P re si den t urg ed th e pa ss ag e of  th e hi ll fo r th e re gu la tion  of  “i nte rc oas ta l w a te r­w ay s tr ad e an d of  som e of th e in la nd  w at er w ay s ca rr ie rs ” pre pa re d by  th e  Coo rd inator .
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Ext en si ve  hea ri ngs w er e hel d in th e Sen at e on  th e bi ll be fo re  th e  S enate  Com­
m it te e  on In te rs ta te  Co mm erc e, bu t it w as  no t en ac te d.  T he tr a n sc ri p t of th e 
hea ri ngs appears  in  a do cu m en t en ti tl ed  “T o Am en d th e  In te rs ta te  Com m erce  
Ac t,” p a rt  2. pa ge s 609-1344 . The  Sen at e co m m it tee m ad e a re p o rt  on  th is  bi ll 
(S . R e p t No. 925, 74 th  Cong.,  1s t seas., Ju n e  21, 19 35 ). On  pag e 2 i t  in d ic a te d  
th a t it  ha d am en de d th e bil l to  pr ov id e ce rt a in  add it io nal ex em ptions fo r  w a te r 
ca rr ie rs . The  p as sa ge  in th is  re p o rt  r ead s a s  fo ll ow s:

“Su bs eq ue nt ly  to  th e hear in gs th e  co m m it te e has st ud ie d  th e  bi ll  and  th e 
ob je ct io ns  of fered  th er et o,  an d it  is be lie ve d th a t p ra c ti ca ll y  a ll  obje ct io ns of 
su bs ta nc e ha ve  been  m et in th e a men de d bil l her ew it h  r ep or te d.

“As or ig in al ly  dra ft ed , th e  bi ll prop os etl  to  m ak e mor e co m pr eh en si ve  re g u la ­
tion  of  in te rs ta te  con tr act tr an sp o rt a ti o n  and some re gula ti on  of  p ri v a te  c a r­
ri ag e.  The  co mm itt ee  has  am en de d th e  bi ll so as  to  ex cl ud e fr om  re gu la ti on  a ll  
p ri va te  ca rr ia ge an d con tr act tr an sp o rt a ti o n  ‘not  ac tu a lly  and  su b s ta n ti a ll y  
co m pe ti tive  w ith tr an sp o rt a ti on  by comm on ca rr ie rs  by w a te r in  th e  sa m e tr a d e  
or  ro u te ’ (sec. 3 0 2 (b )) . The  bi ll is  al so  am en de d to  pr ov id e a m in im um  of  
re gul at io n deem ed  ne ce ss ar y to  p re vent u n fa ir  co m pe ti tion  by  in te rs ta te  co n­
tr a c t w ate r ca rr ie rs  in co m pe ti tion  w ith  in te rs ta te  comm on  ca rr ie rs  by w a te r” 
(p .2 ) .

Th e Sen at e co mm itt ee  am en dm en t in  se ct ion 302(b ),  re fe rr ed  to  in  th e ab ov e 
ex ce rp t from  th e re por t,  w as  of fe red on  th e floor of  th e  Sen at e by  C hair m an  
W he eler  on Ju ly  3, 1035, an d ag re ed  to. (C on gr es sion al  Re co rd . Ju ly  3, 1035 , 
p. 10002-3) . It  re ad  a s fo ll ow s:
“Pro vide d,  T ha t it  is  he re by  ex pre ss ly  de cl ar ed  to be  th e  po lic y of  Con gr es s 

to  ex clud e fr om  th e pr ov is io ns  of  th is  p a r t tr an sp o rt a ti on  by in te rs ta te  con tr ac t 
ca rr ie rs  by w ate r which  by re as on  of  th e  in here n t n a tu re  of  th e  co m m od it ie s 
tr an sp ort ed , th e ir  re quir em en ts  of  sp ec ia l eq uipm en t, or th e ir  sh ip m en t in  bu lk , 
is  no t ac tu a lly  an d su bst an ti a ll y  co m pe ti tive  w ith tr an sp o rt a ti o n  by in te rs ta te  
comm on ca rr ie rs  by w ate r in th e  sa m e tr a d e  o r ro u te ; an d th a t th e  Com m ission  
sh al l proceed im m ed ia te ly  to de te rm in e th e  tr an sp o rt a ti on  so to  be  ex clud ed , an d 
sh al l from  tim e to  tim e m ak e su ch  m od if icat io ns  of it s fin ding s as m ay  be  ne ce s­
sa ry  t o carr y  o ut t he  po licy so dec la re d. ”

As wi ll be see n, th is  in clud ed  th e fi rs t pr op osa l fo r an  ex em pt io n ba se d on  th e 
bu lk  c hara c te r of  s hi pm en t.

A fter  th e ad op tion  of th e co mm itt ee  am en dm en t. Sen at or W he el er  ex pla in ed  it  
as  fo llo ws  (C on gr es sion al  Re co rd , Ju ly  8, 1935, p. 10738) :

“P ara g ra ph  (b ) of  sect ion 302 also  co nta in s an  im port an t s ta te m en t of  con­
gr es sion al  iKdicy. As or ig in al ly  dra w n, th e  bil l bro ug ht al l in te rs ta te  con tr ac t 
ca rr ie rs  w ithi n it s te rm s.  At  th e hear in gs var io us in te re st s,  p a rt ic u la rl y  th e 
■Great Lak es  bu lk-cargo  ca rr ie rs  an d th os e opera ti ng  ta n k e r ve ssels , pro te st ed  
th a t th ey  are  co nd uc tin g a sp ec ia l fo rm  of  t ra n sp o rt a ti o n  an d on e which , be ca us e 
of  it s lower  co sts an d th e sp ec ia liz ed  fa c il it ie s us ed , is  not co m pe ti tive  w ith 
co m m on -c ar rier  se rv ice by w at er , an d th ere fo re  is  no t in  ne ed  of  G ov er nm en t 
re gu la tion . It  is sa id  th a t co m pe ti tion  ass u re s th e  fix ing  of  re as onab le  ch ar ges  
an d w ithou t harm fu l eff ec ts on o th er ag en ci es  of  tr an sp o rt a ti on . The  co m m it te e 
foun d th a t su ch  cl ai m s a re  in la rg e par t ju st if ie d,  an d co ns id er ed  th e pos si bi li ty  
of  am en di ng  th e bil l to  ex em pt  c a rr ie rs  of bu lk  co mmod iti es . Diff icu lty  was  
foun d,  howe ver, in d ra w in g up  such  an  ex em pt io n.  F or ex am pl e,  a comm od ity , 
su ch  as  coal, may  no t be co m pe ti tive  w ith  co m m on -c ar rier  se rv ice on one tr ad e  
ro ut e,  bu t co m pe tit ive w ith  it  on anoth er . So al so  w ith gra in . I t w as  th ere fo re  
co nc lude d to  lay do wn  a pr ec ise st a te m en t of  po lic y an d to  in s tr u c t th e Co m­
miss ion to det er m in e th e tr an sp o rt a ti o n  which , be ca us e of  it s no t fu rn is h in g  
actu a l an d su bst an ti a l co mpe tit ion w ith  co m m on -c ar rier  se rv ice , could  re as on ab ly  
be re lie ve d of  an y re gu la tion . T hi s po licy is de cl ar ed  in th e fo llo wing la nguage:

" It  is he re by  ex pr es sly de cl ar ed  to  be th e po lic y of  Co ng ress  to  ex clud e from  
th e pr ov is io ns  o f th is  pa rt  tr ansp ort a ti on  by in te rs ta te  contr ac t ca rr ie rs  by w ate r 
which  by reas on  of  th e in her en t n a tu re  of  th e  co mmod iti es  tr an sp ort ed , th e ir  
re qu ir em en ts  of  spec ia l eq uipm en t, or th e ir  sh ip m en t in bu lk,  is  no t ac tu a lly  an d 
su bst an ti a ll y  co m pe ti tive  w ith  tr ansp ort a ti on  by in te rs ta te  comm on c a rr ie rs  by 
w ate r in  th e s am e tr ade  o r ro ute .”

Co mmen tin g on th is  bil l, an d part ic u la rl y  on th is  ex em pt ion,  Com mission er  
E as tm an  te st if ied 2 years  la te r as  fo llo ws (H ea ri ngs be fo re  th e  Com m itt ee  on 
M er ch an t M ar in e an d F is her ie s of  th e Hou se  of  R ep re se nta tives . 75 th Cong., 
1st ses s., on H.R. 3615, "R eg ul at io ns of  W ate r C arr ie rs ,” Mar . 15 an d 16, 1937 sit p. 18) :

“* * ♦ th a t bil l of  1935 w as  pri n te d  in th e  Hou se  as  H.R . 5379, an d th a t bi ll 
is  id en tica l w ith  H.R.  3615 in trod uc ed  by Con gres sm an  Ram sp ec k th is  yea r.
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“Th at hill, in the form of S. 1632, was considered in 1935 quite thoroughly 
by the Senate  Committee  on In ters ta te  Commerce. They had extensive hearings 
and that  committee finally rejmrted out  a bill in modified form, the modifications 
being des igned to m eet the princ ipal criticisms which were  m ade at  the  hearings.

“Now in my report as Coordinator , last year, I explained very briefly what 
those changes were and I think I can cover that  by reading this very brie f 
sta temen t:

“ ** * * The more impor tan t may be described in general term s as fol low s:
“ T. The authority  over contract carriers teas much restr icted .—This was done 

by dec laring it to be the policy of Congress to exclude from  the provis ions of the  
act transp ortation by such car rie rs “which by reaso n of the inherent na tur e of 
the commodities tran spo rted , the ir requirement of special equipment, or the ir 
shipment in bulk, is not actually and sub stan tial ly competitive with  tra ns po rta ­
tion by inte rst ate  common ca rrie rs in the same trade  o r route.” The  Commission 
is direc ted to “proceed immedia tely to dete rmine the transp ortation so to be 
excluded” and given authority  to modify its  findings from time to time. The 
regulat ion of cont rac t c arr iers not so excluded is reduced to the minimum neces­
sary  to protect the common carrier s, upon whom the general public must depend 
for  wa ter  transp ortation, agains t un fair competition.’ «

“In othe r words, as thi s bill was reported out by the  Senate Committee, 
there is no inte ntion to interfere  with  con trac t-ca rrie r operation s except to the 
extent  that  they are  competi tive with  common-carr ier operations by water—not 
common-carrier  op eratio ns by ra ilro ad,  bu t common-carrier operation s by w ate r— 
and th at  exclusion language would at  once remove from consideration  many of •
these  operations . For  example, on the Gre at Lakes, the boat s which ca rry  the  
ore and the  boats  which car ry the coal and the grain , and those  constitute  the 
gre at bulk of opera tions  on the Great Lakes,  are not competitive with either rai l 
or common-carrier water  operations , princ ipally because of the tremendously  
low cost of those wat er o pera tions .”

Commissioner Eas tma n’s report  as Federal  Coordinator of T ran spo rta tion from 
which he quoted in the  above testimony (Report of Jan . 21, 1936, H. Doc. No.
394, 74tli Cong.) also s tate d a t page 21:

“While it is not clear  that  the original provisions with  respect to such carrie rs 
[con trac t and  private]  were not wise and  desirable, thi s also  is a matt er  which 
can well be left  for future  cons iderat ion, as exper ience in actual  regu lation is 
gained.”

The bill, with  the  bulk exemption proviso recommended by the  Senate Com­
mittee , was  introduced in the  75th Congress, 1st session, by Senator  Wheeler 
as S. 1400. A bill similar to S. 1632 of the previous Congress as originally  int ro­
duced, withou t the proviso, was  introduce d by Congressman Ramspeck as H.R.
3615 in the  75th Congress. Hea rings were held on the  la tte r bill before the- 
House Committee on Merchant Marine and Fisheries. Then on March 17, 1935,
Congressman Ramspeck (by request) introduced a  bill similar  to S. 1400, includ ­
ing the proviso, as H.R. 5719, 75th Congress, 1st session.

In a let ter  to Chairman Lea of the House Committee on In te rs ta te  and Foreign  
Commerce of March 30, 1939, published in the hearings on H.R. 2531 (76th 
Cong., 1st sess., at  p. 1560) Commissioner Eas tman refe rred  to wa ter  car rie r 
bills sponsored  by the In ter sta te Commerce Commission in the  74th and 75tli 
Congresses conta ining the bulk exemption proviso. The reference obviously 
was to S. 1632, 74tli Congress, 1st session, as amended by the Senate Committee, 
and to S. 1400 and H.R. 5719, 75th Congress, 1st session.

In 1938 the Pres iden t appointed a committee of three members of the Inter- •
sta te  Commerce Commission, Chai rman  Splawn and members Eas tman and 
Mahaffie. The ir recommendat ions were transm itte d in a message from  the 
Preside nt to the  Congress, dated  April 11, 1938, in which conference was made 
to the  recommendations of the  In ters ta te  Commerce Commission that  water 
car rie rs be subject  to regu lations (II. Doc. No. 583, 75th Cong., 3d sess .). •

Subsequently the “Committee of Six,” cons isting of thr ee  rai lroad executives 
and thre e leade rs of rai lroad unions,  was appointed by the  Pres iden t on Sep­
tember  20, 1938, to make a stud y of the situ atio n of the rai lroads  and recom­
mendations  for the ir relief. The committee’s r eport, rendered on December 23,
1938, recommended extension of regulat ion to wate r carr iers .

On Ja nu ary 13, 1939, Chai rman  Lea of the House Committee of In terst ate and 
Foreign  Commerce, introduced II.R. 2531 into the  76th Congress, 1st sess. This 
bill, by titl e I, pa rt II I,  section 22, proposed to subject wa ter car rie rs to regula-
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tio n,  a t th e  sa m e tim e ex em pt in g G re at Lak es  comm on carr ie rs . Se ct io n 22 of  
th e  bi ll r e a d :

‘‘Se ct ion 1( 1)  of  su ch  [I n te rs ta te  Co mm erc e 1 Ac t, as  am en de d,  is  am en ded  by 
in se rt in g  a ft e r su bpara gra ph  (b ) a new su bpar ag ra ph (c ).  a s fo llow s:

“ ‘ (c ) The  tr an sp o rt a ti on  of  pa ss en ge rs  or pro per ty  by w ate r upon  th e  in la nd, 
ca na l, or  co as tw ise w at erw ays of  th e U ni ted Sta te s,  b u t sh al l not in cl ud e co mmon  
carr ie rs  en ga ge d in th e  tr an sp o rt a ti on  of  pa ss en ge rs  or  pro per ty  up on  th e  hi gh  
sea s, th e G re at Lak es , or  in  in te rc oast a l commerce  by way  of  th e P anam a 
Can al

The  bi ll al so  prov id ed , ho wev er , an  ad m in is tr a ti ve  ex em pt ion fo r o th er w a te r 
carr ie rs . Thi s w as  a so m ew ha t b ro ader ex em pt ion th an  ha d be en  pr ov id ed  
or ig in al ly  in  th e bi ll reco mmen de d by th e F ed er al  C oo rd in at or  of  T ra n sp o rt a ­
tio n, whi ch  seem ed  to  ha ve  bee n de sign ed  to  give  a po ss ible adm in is tr a ti ve  ex ­
em pt ion fo r G re at L ak es  carr ie rs . The  Le a bil l pr ov is ion au th or iz ed  ad m in is ­
tr a ti v e  exe m pt io n w ithou t li m it a ti on  a s to  ro ut e.  T his  p rovi sion  re ad  a s fo ll ow s:

“S ec. 23. Se cti on  1 (c ) of su ch  Ac t, as am en de d,  is am en de d by  ad din g a t th e  
en d th er eo f a  new se nt en ce  as  fo llow s:  “i f th e  Co mm iss ion  find s, fr om  tim e to  
tim e,  a ft e r in ves tigat io n w ith  or w it hou t a he ar in g,  th a t an y carr ie r o r cl as s 
of  ca rr ie rs  includ ed  in su bpara gra ph  (c ) is  or  wou ld be un du ly  bu rd en ed  by th e 
en fo rc em en t of  th e re quir em en ts  of th is  part , o r of  an y pr ov is io n of  th is  part , 
or of  an y ru le , re gu la tion, co nd iti on , or li m it a ti on  pr es cr ib ed  th er eu nder , by 
re as on  of th e  loca l n a tu re  o r lim ited  ex te n t of, or  unu su al  ci rc um stan ce s af fect ­
in g th e op er at io ns  of  su ch  c a rr ie r or cl as s of  carr ie rs , an d fu r th e r fin ds th a t as  
to  su ch  ca rr ie r or  cl as s of  carr ie rs , th e  en fo rc em en t of  su ch  re qu irem en ts , or  
su ch  prov is ion,  ru le , re gula tion , co nd iti on , or lim itat io n , is no t re quir ed  in  th e 
pu bl ic  in te re st , su ch  c a rr ie r or cl as s of  ca rr ie rs  sh al l l>e ex em pt  from  su ch  
re qu irem en ts , prov is ion,  ru le , re gu la tion , co nd it io n or  lim itat io n,  to  th e ex te n t 
de sign at ed  by th e Co mm iss ion . In  ex er ci si ng  it s  ju ri sd ic ti on  ov er  ca rr ie rs  in ­
clud ed  b y th is  s ubpara gra ph  th e  C om miss ion sh al l not a pp ly  to an y ca rr ie r ow ned 
or co nt ro lled  by th e U nited  S ta te s Gov er nm en t an y d if fe re nt policy , or ru le  of 
ra te m ak in g, or  an y d if fe re nt m et ho d of  de te rm in in g co st s of  se rv ice , or va lu e 
of  pr op er ty , th an  i t  ap pl ie s or  wou ld  ap ply in  th e  ca se  of  ca rr ie rs  not so ow ned 
or co nt ro lled .”

The  heari ngs on  th e  Le a bi ll w er e he ld  be fo re  th e Hou se  Com m itt ee  on  In te r­
s ta te  an d For ei gn  Co mm erc e fr om  Ja n u a ry  24 to  M ar ch  30, 1930.

W hi le  th e hear in gs w er e go ing on,  a bil l em bo dy ing th e  re co m m en da tion s of  
th e  Com mitt ee  of  Six an d th ere fo re  fr eq ue nt ly  re fe rr ed  to  as th e  “r a il ro ad  b il l” 
w as  in trod uc ed  a s  II .R . 4802, an d th e  hea ri ngs  be fo re  th e  Hou se  co mm itt ee  wer e 
ex pa nd ed  to in clud e th is  bi ll.  The  ra il ro ad  bi ll,  a s di st in gu is hed  fr om  th e  Le a 
bi ll,  co nt ai ne d an  ex em pt io n sp ec ifi ca lly  re fe rr in g  to  sh ip m en ts  in  bu lk . Like 
th e  earl ie r bi lls  re co mmen de d by th e F edera l Coo rd in at or , it  au th ori ze d an  ad ­
m in is tr a ti ve  ex em pt ion,  re qu ir in g  ac tion  by th e  Co mm iss ion . The  la ng ua ge  
w as  ta ken  w ith  on ly  sl ig ht ch an ge s from  th e  am en de d S. 1032 of  th e 74th Con­
gr es s an d fro m S. 1400 an d II .I t.  5719  of  th e  75 th Co ng ress . T he au th ori za tion  
w as  co nt ai ne d in  sect ion 2 (5 ) , re ad in g  as  fo llow s:

“Sec. 2 (5 ).  Not hi ng  in  th is  A ct  sh all  ap ply to  th e tr an sp o rt a ti on  of  pr op er ty  
in  in te rs ta te  con tr act ca rr ie rs  by  w ate r wh ich , by re as on  of th e  in her en t na tu re  
of  th e  co mmod iti es  tr ansp ort ed , th e ir  re quir em en t of sp ec ia l eq uipm en t, or  th e ir  
sh ip m en t in  bu lk,  is not ac tu a lly  and su bst an ti a ll y  co m pe ti tive  w ith tr an sp o r­
ta ti on  by in te rs ta te  comm on c a r r ie r ; and th e Co mm iss ion  sh al l proc ee d im me ­
dia te ly  to  det er m in e th e  tr an sp o rt a ti o n  to  be so  ex clud ed  an d sh al l fro m tim e 
to  tim e mak e s,uch m od if icat io ns  of  it s fin ding s as  m ay  be  ne ce ss ar y to  c ar ry  ou t 
th e  po lic y so de cl ar ed .”

In  th e  c ou rs e of th e hea ri ngs bef ore  th e  Hou se  co mmittee , w itn es se s fro m th e 
M issi ss ip pi  Va lle y co mmen ted on th e  re la ti onsh ip  be tw ee n w a te r tr ansp ort a ti on  
on  th e G re at Lak es  an d on th e M issi ss ip pi  Vall ey  s ys tem. I t w ill  b e re m em be re d 
th a t th e  Lea  bi ll pr ov id ed  an  o u tr ig h t ex em pt ion fo r comm on ca rr ie rs  on th e 
G re at  Lak es , w hi le  th e  ra il ro ad  bi ll  co nt em pl at ed  a bu lk  fr e ig h t ex em pt ion by 
adm in is tr a ti ve  ac tio n.  Fol lo win g a re  quota tion s fr om  th e test im on y of  th re e 
w it n esse s:

(I*. 10 15 :)  C. E. Chi lde,  ch ai rm an, Tr aff ic Com m itt ee  of  Mississ ippi  Va lle y 
Assoc ia tio n,  re fe rr in g  to  th e “r a il ro a d  bil l” (I I. It . 4862 ), sa id :

“S ec tio n 2 d ea ling  w ith  s cope  an d ap plica tion :
“P ara gra ph  (5 ) in  th is  sect ion,  which  pr ov id es  th a t th e ac t sh al l no t ap ply to  

in te rs ta te  co n tr act c a rr ie rs  by  w at er , whi ch  by re as on  of  th e in her en t n a tu re  
of  th e co m m od iti es  tr ansp ort ed , re qu ir em ent of  sp ec ia l eq uipm en t, sh ip m en t in 
bu lk , is no t ac tu a lly  am i su bst an ti a ll y  co m pe ti tive  w ith tr ansp ort a ti on  of  in te r-
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st a te  com merce , we  be lie ve  th a t is in te nd ed  to  ca rr y  ou t the ra il ro ad ’s sugg es­
tion th a t hu lk fr ei ght  carr ie d  on th e G re at Lak es  sh al l no t be re gu la te d.

“Bu lk fr ei ght ca rr ie d  o n th e G re at  Lak es  i s as  mu ch  co mpe tit ive w ith  th e co m­
mon  carr ie rs  on  the rive rs , an d com mon carr ie rs  by  ra il , as  bu lk  c om merc e on th e 
rive rs  is co mpe tit ive.

“On th e Ohio River , on th e Mississ ippi , th e Miss ou ri,  an d th e Ill inoi s, th e 
gre at p a rt  of  th e tonn ag e toda y co ns is ts  of tr ansp ort a ti on  of  such  bu lk  com­
mod iti es  as  coa l, gr ai n,  an d ste el.

“T he  ra il ro ads prop os e to  re gul at e al l th a t an d leav e si m il ar comm erc e on  th e 
G re at  Lak es  fr ee  o f regu la tio n,  which  would , of co urse , de st ro y th e  m ov em en t of 
bu lk fr e ig h t on th e ri ver s. ”

(P . 10 98 :) Mr . Ba yless, co un se l fo r th e M ississ ippi  R iv er  Sy ste m C arr ie rs ’ 
As socia tio n, C in ci nn at i, Ohio, test il ie d as  fo ll ow s:

“C on gressm an  Map es . I s th ere  an y reas on  fo r co nt ro ll in g or re gul at in g the 
con tr ac t ca rr ie rs  or  p ri vat e ca rr ie rs  on th e M ississ ippi  R iv er  sy stem  which  doe s 
no t ap ply to  l ik e ca rr ie rs  on th e G re at Lak es ?

“M r. Bay less . No ne th a t I know  of, s i r ; none  w ha te ve r.  I do no t see an y.
I do no t know  why  al l th is  d is tinct io n  is m ad e be tw ee n th e co ntr act ca rr ie rs  on 
th e G re at  La ke s an d th e con tr act ca rr ie rs  on th e ri ver * ♦

(P . 1127 :) H er m an  Mue lle r, se cr et ar y  an d ge ne ra l m an ag er of  th e  P o rt  
A ut ho ri ty  of  t he  C ity  o f St. Pau l, Minn. , sa id  :

“P a rt  3 of  ti tl e  I of  H.R.  2531 wo uld  am en d sect ion 1 of  th e  ac t so as  to place 
th e po rt -to- po rt  ra te s of  w ate r ca rr ie rs  under  th e co nt ro l of  th e ICC . Ho we ver, 
th er e a re  im port an t ex em pt ions . Th e comm on carr ie rs  up on  th e hi gh  seas , th e 
G re at La ke s, an d thos e en ga ge d in in te rc oast al co mm erc e th ro ug h th e  Pan am a 
Can al  a re  ex em pt . We in  th e  Miss issipp i Va lle y ha ve  a ve ry  d ir ec t in te re st  in 
tr ansp ort a ti on  on th e G re at  La ke s an d via  th e Pan am a Can al . To  a  la rg e ex te nt 
th e fo rm er  is e it her direc tly or  in di re ct ly  in  co mpe tit ion w ith  tr an sp o rt a ti on  via  
th e  M ississ ippi  R iver  sy stem  an d to su bj ec t our  ri ver tr an sp o rt a ti on  to re gula ­
tion, whi le  pe rm it ting  our  co m pe ti to rs  on th e G re at Lak es  to en joy un re gula te d 
tr an sp ort at io n , wo uld  cre ate  a d is cr im in at ory  si tu ati on  th a t wo uld re qu ir e 
prom pt  c or re ct io n. ”

On th e same da y th a t th e hea ring s te rm in at ed  in  th e Hou se  c om mitt ee , March  
30, 1939, a w ate r ca rr ie r bill  w as  in trod uc ed  in th e  Sen at e by C hai rm an  W he eler  
of  th e Sen at e Com mittee  on In te rs ta te  Comm erce, S. 2009, 76 th Co ngres s, 1s t 
ses sio n. Thi s bil l co nt ai ne d a pr ov is ion au th ori zi ng  an  adm in is tr a ti ve exem p­
tio n of  bu lk sh ip men ts  si m ilar  to  se ct ion 2 (5 ) of  th e ra il ro ad  bil l. Secti on  2 (6 ) 
re ad s as  fo ll ow s:

“N othing  in th is  A ct  sh al l ap ply to  th e tr ansp ort a ti on  of pro pe rt y by in te rs ta te  
con tr act carr ie rs  by w ate r which  by re as on  of  th e in her en t n a tu re  of th e com ­
mod iti es  tr an sp or te d, an d re quir em en t of  spec ia l eq uipm en t, or th e ir  sh ip m en t in  
bulk, is no t ac tu a lly  an d su bst an ti al ly  co mpe tit ive w ith  tr an sp o rt a ti on  by in te r­
st a te  com mon ca rr ie rs ; an d th e Co mm iss ion  sh al l pro ceed  im m ed ia te ly  to  de ­
te rm in e the tr ansp ort a ti on  to  be so ex clu de d an d sh al l from  tim e to  tim e mak e 
su ch  no tif icati on s of  it s fin ding s as  ma y be ne ce ss ar y to  carr y  ou t th e po licy de ­
cl ar ed  in Section  1.”

Se ction  2(7 ) of  th e  sa m e bi ll au th or iz ed  a ge ne ra l adm in is tr a ti ve ex em pt ion 
w ithout re fe re nc e to  bu lk  bu t appar en tl y  aim ed  spec ifica lly  a t G re at  La ke s 
carr ie rs . I t was  ba se d on se ct ion 20 4( b)  o f  S. 1632, 74th Co ng res s, 1s t ses sio n, 
wh ich , it  wi ll be remem be red,  w as  th e bil l prop osed  by  th e re port  of  th e  Fed er al  
C oo rd in at or  of  T ra nsp ort a ti on  tiled in 1935. Se cti on  2 (7 ) of S. 2009 re ad  as  
fo ll ow s:

“S ec. 2 (7 ).  W he ne ve r it  sh al l ap pear fr om  co m pl ai nt  mad e to th e Com ­
mi ssion  or  ot he rw is e th a t th e  ra te s,  fa re s,  re gu la tion s,  or  pr ac tice s of w at er  
ca rr ie rs  en gaged in  tr ansp ort a ti on  to or  from  a port  or  po rt s of an y fo re ign 
co un try in  co m pe tit ion w ith in te rs ta te  comm on carr ie rs  or  in te rs ta te  contr ac t 
carr ie rs  by w at er , ca us e un du e d is ad va nta ge  t o  such in te rs ta te  c a rr ie rs  by reason  
of  such co mpe tit ion,  th e Co mm iss ion  may  re lie ve  su ch  carr ie rs  fro m th e  pr o­
visio ns  of th is  Act to  such  ex te nt , an d fo r su ch  tim e, an d in su ch  m an ne r as  in 
it s judg m en t may  be ne ce ss ar y to  av oid or  les sen su ch  un du e di sa dvan ta ge con­
si st en t w ith  th e pu bl ic  in te re st  an d th e po licy de clar ed  in  secti on  1 of  th is  Ac t.”

Hea rin gs  on S. 2009 be fo re  th e Sen at e co mm itt ee  w er e he ld  fro m Ap ril 3 to  14, 
1939. On May  16. 1939, th e bil l was  re po rted  w ith am en dm en ts  in Sen at e Re­
port  No. 433, 76th Co ng res s, 1s t session .

On May  23, 1939, in  th e  c ou rse of de ba te  on th e floor of  th e Se na te  a co mmitt ee  
am en dm en t to  se cti on  2 (6 ) wa s ad op ted ch an ging  the  n um be r to (7 ) an d in se rt in g
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a ft e r th e phra se  “i n te rs ta te  comm on c a rr ie rs ” th e w or ds  “by w a te r in  th e  sa m e 
tr ade  o r ro ut e”  (C on gr es sion al  Rec ord May  23, 1939, p. 59 62 ).

On Ma y 24, 1939, S en at or Bro wn,  of  M ichiga n,  obt ai ned  th e adoption  by th e  
Sen at e of  an  am en dm en t pr ov id in g fo r a specific ou tr ig h t ex em ption fo r bu lk  
co ntr act ca rr ie rs  on th e  G re at Lak es  (C on gr es sion al  Rec ord May  24, 1939 , p. 
60 66 ). Thi s ex em pt ion re ad s as  fo llow s:

“Prov ided , ho ive vcr, T h a t not hin g in  th is  Ac t s hal l ap ply to  con tr ac t c a rr ie rs  b y 
w ate r in th e tr an sp o rt a ti o n  of  co mm od iti es  in  bu lk  on th e  G re at L ak es  w ho se  
vessels  du ring  th e no rm al  co ur se  of  vo ya ge  pas s w ith in  th e  in te rn a ti o n a l w a te rs  
be tw ee n th e U ni ted S ta te s an d C an ad a,  an d who se  ve ssel s co mpe te  in  re sp ect to  
th e tr ansp ort a ti on  of an y su ch  co mm od iti es  in  bu lk  w ith w ate r c a rr ie rs  of  a 
fo re ig n co un tr y. ”

The  bi ll th en  p as se d th e Sen at e on May  25,1 939.
The  Hou se  co mm itt ee  re po rt ed , on  S. 2009, on Ju ly  18, 1939, in  H ou se  R eport  

hea ri ngs  spec ifi ca lly  on S. 2009, b u t re li ed  on th e  te st im on y bro ught o u t a t  it s 
hea ri ngs on II .R . 2531 (t h e  L ea  bil l)  an d H.R.  486, th e ra il ro ad  bil l.

The  Hou se  co mm itt ee  re port ed , on  S. 2009, on Ju ly  18, 1939, in  H ouse  R eport  
No. 1217, 76 th Co ng res s, 1st  se ss ion.  T he  re po rt  of  th e  bi ll pr ov id ed  fo r st ri k in g  
ou t al l of  th e te x t of  th e  bi ll as  pa ss ed  by th e  Sen at e an d su bst it u ti ng  an  en ti re  
ne w b ill.

In  com men tin g on t he g en er al  aim  o f th e  bi ll,  t he  report  s ai d  :
(P . 2 :)  “T he  bro ad  pur po se  of  th is  le gi sl at io n is to  im pr ov e th e  N ati on ’s 

tr an sp o rt a ti on  sy ste m. I t  re co gn iz es  th a t th e  w elf are  of  our tr a n sp o rt a ti o n  
ag en cies  is a m att e r of  co nc er n to  th e  who le  pe op le  of  th e  countr y  * * *.

“I t  rec og nize s (am on g o th er th in gs)  * * * th e ri gh t of  th e  pu bl ic  to  th e  m os t 
econom ic se rv ice * * *.

“T hi s co un try is  de fin ite ly  co m m it te d to  th e  th eo ry  of  re gula ting  al l in te rs ta te  
tr ansp ort a ti on  fo r th e pu bli c. T his  po licy is  th e  ou tg ro w th  of  ex pe rien ce . 
T ra nsp o rt a ti on  re gu la tion  pl ac es  on th e  c a rr ie r cer ta in  duti es  an d burd en s an d 
re qui re s of  him cert a in  o th er obl ig at io ns  in re tu rn . A comm on ca rr ie r m ust  
give  a se rv ice re qu ir ed  by th e  in te re st  of  th e  publi c. H e m ust  pr ov id e th a t 
se rv ice on re gula r sc he du le s an d a t  re gu la r ra te s.  H e m us t pr ov id e th e  se rv ice,  
ra in  or  sh ine,  prof ita bl y or unp ro fl ta bl y.  He is re quir ed  to  give  re as onab le  ra te s  
an d eq ua l pr ic es  in  se rv ice to  th e pu bl ic . In  tu rn , he  has  a ri gh t to  re as on ab le  
ch ar ge s an d pr ot ec tion  again st  u n ju s t co mpe tit ion.

“* * * Reg ul at io n of  tw o co m pet itor s re quir es  re gu la to ry  au th o ri ty  ov er  ea ch . 
Com pe tit ion is t w o sid ed , not  on e side d.  I t  re quir es  a ju s t um pir e who se  d ec is ion 
is  bi nd in g on bo th  side s.”

I t  is  a t th is  po in t, w ith  th e su bm ission  of  a su bst it u te  bi ll by th e  H ou se  com­
m it te e,  th a t th e ou tr ig h t specif ic ex em pt io n of  bul k ca rr ie rs , w ith th e th re e-  
co nn no di tie s prov is ion,  ap pea rs  fo r th e  fi rs t tim e,  so  fa r  a s  re se ar ch  no w d is ­
clo ses. The  su bsti tu te  bil l re por te d by th e  Hou se  co m m it te e under  th e  nu m be r 
S. 2009 on  Ju ly  18, 1939, co nt ai ne d se ct io n 30 3( b)  in su bst an ti a ll y  th e fo rm  in 
which  it  now apj>ears . At  th a t st age  se ct ion 303 (b ) re ad  :

“N ot hi ng  in th is  pa rt  sh al l ap pl y to  th e  tr an sp o rt a ti o n  by a con tr act ca rr ie r 
by w ate r of  co mmod iti es  in bu lk  in a ve ss el  th e  ca rg o sp ac e of  which  is us ed  
fo r th e  carr y in g  of  not  m or e th an  th re e  su ch  co mm od iti es  a t an y giv en  tim e.  
Thi s su bs ec tio n sh al l ap ply on ly in  th e ca se  of co mm od iti es  in bu lk  which  are  
(i n ac co rd an ce  w ith th e ex is ting  cu stom s of  th e  tr a d e  in han dli ng  an d tr an sp o r­
ta ti on  of  su ch  co mmod iti es  as  of Ju n e  1, 1939) lo ad ed  an d carr ie d  w ithout 
w ra pper s or  co nta in er s an d rec eive d an d de live re d by  th e c a rr ie r w ithout m ar k 
or  co un t. F o r th e pu rp os es  of  th is  su bs ec tio n tw o or mor e ve ss el s w hi le  nav i­
ga te d as a un it  sh al l be  co ns id er ed  to  be  a sing le  ve ssel.  Thi s su bs ec tio n sh al l 
no t ap ply to  tr an sp o rt a ti on  su bj ec t, a t th e tim e th is  chap te r ta kes eff ect , to  th e 
pr ov is io ns  of  th e  In te rc oast a l Shipp in g Ac t, 1933, as am en de d. ”

T hi s bi ll  al so  co nt ai ne d th re e o th er ex em pt io ns  which  m ig ht  be no ted . In  
plac e of  th e  prov iso which  ha d been ad op te d in th e Sen at e on th e  pr op os al  of  
Sen at or  Brown of  M ichiga n,  th e  Hou se  co m m itt ee  su bst it u te d  an  ex em pt ion 
ap pl ic ab le  to  G re at Lak es  co ntr ac t c a rr ie rs  of bu lk  co mm od iti es  which  w as  in 
th e  fo rm  of  sect ion 30 3( c)  as  now  in  eff ect . Se cti on  30 3(d ) as  fina lly  en ac te d 
w as  al so  incl ud ed  by  th e  co m m itt ee  to  pr ov id e an  ex em pt ion fo r l ’ou id  bu lk  
tr ansp ort a ti on . (T he  re fe re nce  in sec. 303(d ),  as  of  to da y,  to  th e Com m an da nt  
of th e Coa st  G uar d in  pl ac e of  th e S ecr et ar y  of  Co mm erc e, is th e  re su lt  of  a 
tr an sfe r of  a u th o ri ty  u nder  t he  1946 R eo rg an iz at io n P la n  No. 3.)  Se ct io n 30 3( e)  
of  th e co m m it te e bi ll w as  in  th e fo rm  of  sect ion 30 3( e)  (2 ) as  en ac te d an d in 
ef fect to da y,  ex ce pt  fo r di fferen ce s in date s an d cros s- re fe re nc es .

83 16 8— s62------9



126 WATER CARRIER BULK COMMODITY EXEMPT ION

In  commenting on these  exempt ions the  House  committee report (H. Rept. 
No. 1217, 76th Cong., 1st sess.) made the  following sta tem ent :

(P. 4: ) “The bulk -carrier exemption in section 303 was given wa ter  transp or­
tation on the  theory that  such transp ortation is not substantially  competitive  
with land transportatio n.

(P. 7: ) “The regu lato ry provisions as to water car rie rs are in pa rt II I of 
the  substit ute  bill.

“It  gives general regu lato ry autho rity  over interst ate wa ter  transp ortation,  
including intercoas tal and coastwise traffic, as well as traffic on the  inland 
waterw ays  and on the  G reat  Lakes.

“Certain imp ortant exceptions are  made, however. I t is declared  to be the  
policy of Congress to exclude from the provisions as  to wa ter  c arr ier s, transp or­
tati on by contract car rie rs where, by reason of the inherent na ture  of the  com­
modity tran sported , the ir requirement of special equipment, or  shipment in bulk, 
such transp ortation is not actu ally or substan tial ly competitive  w ith tra nspo rta ­
tion by common car rie rs by rail,  moto r vehicles, or water. This  exemption is 
secured through application  to, and approval  by, the Commission.

♦ * * * * * *
“An unqualified exemption is provided for  con trac t carri er  by wa ter  of com­

modities in bulk in vessels used for the  car rying of not more tha n thr ee  such 
commodities at any given time.

* * * * * * *
“Fu rth er  exemptions are  made of non-ocean-going vessels transporting,  as 

contrac t carrier s, not more tha n thr ee  commodi ties in bulk on the  Grea t 
Lakes * * *.

(P. 8: ) “The substit ute  bill gives the unqualified exemptions  above refe rred  
to, on the  theory tha t the  wa ter  carrie rs,  given this privilege, can car ry such 
cargo at  such low cost th at  the transp ort ation  is not sub stantially competitive 
with common carrie rs by wa ter  or  wTith  land transp ortation.  The  discretion  
given the  Commission to make fu rthe r exemptions as to bulk car rie rs is to 
cover those  cases where there is no unqualif ied exemption of the  bulk car rier , 
but  where the  fa cts show the re is, in fact , no sub stan tial  competition  with  oth er 
common carr ier s by reaso n of the  low cost of tra nsp ortation of such  bulk carr iers .

(P. 20 and 21:) “Subsections (b ), (c ), and (e) [of section 303] rel ate  to 
exemptions  in the case of contract  car rier s. Very painstaking consideration 
was given to the  working out of these exemptions. Every effort was  made to  
avoid imposing unnecessary regula tion  upon ca rri ers of th is type which have  
never before been regu lated and a t the  same time to insu re th at  the exemptions 
would not resu lt in regulate d ca rri ers being subjected to un fai r competitive 
disadvantages.

“Subsections (b) and (c) are unqualif ied exemptions,  and  the ca rriers  ex­
empted are  not required to apply to the  Commission for  exemption. These  ex­
emptions are  w ritt en  in  te rms of the  tra nsp ort ation  engaged in, so that  any o the r 
tran spo rta tion which the  ca rri ers may engage in will be sub ject to such regula­
tion as may be provided for. Subsection (b) exempts transp ort ation  by any 
con trac t car rie r by wa ter of commodities in bulk in a vessel the  cargo space of 
which is used for the  car rying of not more than three such commodities a t any 
given time. In orde r to fu rthe r limit the exemption , it  only applies  in the  case 
of commodities which are  (in accordance with  exis ting custom of the  tra de  in 
the hand ling and transpo rta tio n of such commodities  as of Jun e 1. 1939), loaded 
and  carried  without  wrapp ers  or con tain ers  and received and  delivered by the 
ca rri er  without mark or count . It  is provided that  two or more vessels, while  
nav igate d as a unit , shal l be considered as one vessel. This is necessary for 
purposes of the application of the ‘three  commodities’ provision, and will apply 
in the case of barges and sim ilar vessels physically connected with  one a nothe r 
and towed or propelled under  or by the  same motive power.”

Debate followed in the House.
Two members of the  committee under took to expla in the  bulk car rie r exemp­

tions. Congressman Halleck sta ted  (Congressional Record Jul y 22, 1939 p. 
9709) :

“Why were bulk car rie rs by wa ter  exempted? They were exempted because 
everyone recognizes th at  thei r carriage  is so cheap th at  they  are  not in any 
substan tial  competition with  any car rie r. Why did we exempt the  bulk  car rie rs 
on the Grea t Lakes, and inciden tally the ir exemption goes no fu rth er  tha n the 
general exemption for  all bulk carrie rs?  Because  we recognized th at  the  lake
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carri ers ca rry  traffic 70 percent of the miles in many  cases in jo in t operation s with the  rai lroads  for  30 perc ent of the  revenue. They are not in dir ect compe­tition wi th the  rail roads. However, they are  in direct  competition  with the Canadia n carri ers that  have grown in importance to almo st 50 percent of the traffic on the Gre at Lakes—Canadia n car rie rs,  who by the ir own Cana dian ship­ping act a re  exempted from regu lation. * * *”

Congressman Hinshaw  repl ied to the  question as follows (Congressional Rec­ord, July 22, 1939, p. 9750) :
“Mr. Uondero. Why were the  exemptions made for the  Mississ ippi River boats, and  also  for  the  vessels on the  Great Lakes?
“Mr. Hins haw. * * * As fa r as the  bulk car rie rs are  concerned, those haul­ing sand  an d g ravel,  coal, oil, an d sim ilar  ma ter ial s in rough bulk, it was thought  th at  those  commodities w ere of such a na ture  th at  the handling of such cargoes was  not competi tive, consequently  they were lef t out. In  this bill we are  inter ­ested  in competit ion.
“Mr. Dondero. As it  relate s to the  Great Lakes, is it not  also tru e th at  the  Canadia n commerce is unregu late d and th at  we could not compete with them unles s our  own Gre at Lakes traffic  were  also le ft unregulated?
“Mr. H inshaw. I may say to the  gentlem an from Michigan th at  the Canadian commerce is regulat ed except for bulk carrie rs.  Bulk ca rriers  are  excluded from Canadian regu lation, and  we have excluded American bulk carrie rs on the Great  Lakes  from  th is regu lation. * * *”
On Ju ly 26, 1939, the  subs titute  bill  was passed  by t he House.On April 26, 1940, a first  conference r epo rt was submitted  (II. Rept. No. 2016, 76tli Cong., 3d sess .).
The conference lef t the  bulk exemption practic ally  unchanged. The first change made was the  sub stit ution o f the  following sentence  for  the  fir st sentence  in section 303(b) as passed  by the  Ho us e:
“Nothing in this Act sha ll apply  to the  transp ortation by wa ter  ca rri er  of commodities in bulk when the  cargo space of the vessel in which such commodi­ties  are  transp orted  is being used for  the  carry ing  of not more tha n three such commodities.”

The only other change made was the  inse rtion of the word “tra nspo rta tio n” before  the  phrase “m ark  or count.”
Commenting on sec tion 30 3(b)  the  conference re por t s ai d :
(P. 77:) “Section 303(b) of the proposed pa rt  II I of the  In ters ta te  Commerce Act, in the  House  amendment, exempted tra nsp ort ation  by a con tract ca rri er  by water  of commodi ties in bulk in a vessel the  cargo  space of which is used for the  carrying of  not  more th an  th ree  such  commodities a t any given time.“In  the conference subs titute  thi s provision is extended  to cover common carriers  by wate r as  well a s contract carri ers by w ater.
“This provis ion as included in the  House amendmen t was susceptib le to the int erp retation that,  if at  any time the  vessel carrie d thr ee  bulk commodities or less, tra nsp ort ation  thereon would be exem pt as to (p. 78) any number of bulk commodities . Therefore, wi tho ut making any  change in the  intended policy and in orde r to cla rify thi s provision the  fir st sentence has  been changed to read as  fol low s:
“Nothing in thi s act sha ll apply  to the  tra nspo rta tio n by a wa ter  carri er  of commodities in bulk when the  cargo  space  of the  vessel in which such com­modities are transp ort ed  is being used for  the  car rying of not more than three such commodities.”
“This subsection in the  House amendment also provided that  it  should apply only in the  case  of commodities received and  delive red by the  carri er  ‘without mark or count.’ In the  conference sub sti tut e the  word ‘transp ortation’ is in­ser ted  before  the  words ‘mark  or count’.”
On May 9, 1940, the  House reje cted the  conference  report  for fail ure  to include cer tain other provis ions and  voted to recomm it the  bill to conference (Congres­sional Record May 9, 1940, p. 5887).
On August 7, 1940, the second conference rei>ort was submitted  (H. Rep. No. 2832, 76th Cong., 3d sess .). This report  conta ined exact ly the  same comments on the  bulk commodity exemption which rema ined unchanged. This  rei>ort was finally agreed to in the  House  on August 12, 1940 (Congressional Record Aug 12, 1940, p. 10194).
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In the course of debate in the  Senate  the following stat eme nt was made by 
Senator Reed in explan ation  of the conference committee’s acceptance of the 
House bill’s bulk commodity exemption :

‘•We went fur the r. On the Great Lakes there is what is known as  bulk 
transpor tation. Such transporta tion  in the main consists of coal which goes up 
the lakes, and steel, iron ore, gra in, and limestone, which comes down. With  re­
lation  to tha t tr anspor tation,  we said :

“ ‘Nothing in this pa rt shall  apply to the  transp ortation by a wa ter  car rie r 
of commodities in bulk when the cargo space of the  vessel in which such com­
modities are  tran sixt rted  is being used for the  carryin g of not  more tha n three  
such commodities. This subsection shall apply only in the case of commodities 
in bulk which are  (in accordance with the  exist ing custom of the tra de  in the 
handling and tran spo rtat ion  of such commodities  as of June 1, 11131)) loaded and 
car ried  without wrappers or containers and received and delivered by the ca r­
rie r without tran spo rtat ion  mark or  count.’

“To help the rive r carr iers , which use barges, we p ut in this sentence:
“ ‘For the purposes  of this subsection, two or more vessels while navigating 

as a uni t sha ll be considered to  be a single vessel.’
“I do not know what more we could do” (Congressional Record, Sept. 6, 1940. 

p. 11615).
The report was agreed to by the Senate on September 9, 1940 (Congressional 

Record, p. 11760).
Immediately af ter  its passage in the  Senate, Chairman Wheeler, who had 

been in charge of the bill, inser ted in the  Congressional  Record an explanat ion 
of the changes made by the conference committee, which he said  “would be 
helpful to the Int ers tat e Commerce Commission in interpreting the  various pro­
visions of the act” (Congress ional Record, Sept. 9, 1940, p. 11760). Included 
in this  state men t were the following passages concerning exemptions (Congres­
sional Record, p. 11768) :

“The Senate bill contained cer tain  exemptions from the regu lation proposed 
for water carr iers . A proviso to section 2(1 ) (b) of the Senate bill exempted 
certa in contrac t car rie rs of bulk commodities on the Great Lakes ; section 2(7) 
(a)  provided for exemption of cer tain con trac t car rie rs by wa ter  by the  Com­
mission ; and section 2(5 ) (b) contained conditional exemptions of cer tain water 
transporta tion  such as t ha t w ithin  a  single ha rbor. Section 303 of the conference 
substitu te contains these  and cer tain more liberal exemptions.  The conferees 
felt  that  these and more liberal exemptions  should be adopted at  this time, on 
the theory that  if experience should show that  more extensive regula tion is 
necessary that  can be accomplished a t a  fu ture  time.

“These amendments are as follows: Section 303(b) exem pts tran spo rta tion 
by a water car rie r of commodi ties in bulk when the  cargo space of the vessel 
is being used for the car ryin g of not more than three such commodities. Section 
303(c) exempts con trac t car rie rs by water of commodities in bulk in a non- 
ocean-going vessel on a normal voyage during which not more than three such 
commodities are tran spo rted  and  the  vessel passes  through waters  made in ter­
national for naviga tion purposes by any trea ty. This is the  exemption which 
covers the Grea t Lakes con tract car rier s. These contract  ca rriers  are  in com­
petition with Canadian o r other foreign ships .”

On September 18, 1940, the  bill was approved by the Pre sident  and became 
Public Law 785, 76th Congress.

Mr. Wright. Since 1940, the cost differential between water and 
rail transportation  has continued to grow, particularly in the car­
riage of bulk commodities, so that  now more than  ever, water tran s­
portation enjoys the most obvious inherent advantage.

6. Extension of regulation in the water transportation  industry 
to the transporta tion of bulk commodities would substitute a regulated 
cartel for the free enterprise system:

On the principal inland waterways system, that  of the Mississippi 
River and its tributaries, including the Gulf Intracoastal Canal, trans­
portation of commodities under regulation is now confined almost en­
tirely to six large carriers with the ir subsidiaries and associates. 
There is little or no competition between such carriers in nonbulk 
carriage.
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Rates for such ca rriage are fixed by common agreement. Bu t all 
of these carriers engage, to grea ter o r lesser degree, in carr iage  of bulk 
commodities under the exemption, and in such carriage they come 
into competition with  unregula ted carriers.

The result is keen competition  in that  sector. Rates have tended 
to fa ll or remain low for  bulk transportat ion, while a t the same time 
rates on nonbulk transportat ion have tended to increase. We have a 
number of charts  comparing the trends of rates on certain regula ted 
nonbulk commodities and unregulated bulk commodities over com­
parable mileage d uring the  course of the years 1948-60.

I should like to file these as an exhib it to my statement, with the 
chairman’s permission.

Mr. Friedel. Tha t may be done.
(The exhibit follows:)

W. 0 . O liphan t' s ICC Ho. A-4 2.  A-60
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RATE
PER

NET TON §
$ 8 .0 0

« 7 .0 0

t  7 .5 0  _

$ 6 .5 0  _

Rat e Per N et  Ton,

1749
Sugar
1 7.81

Sulp hur
* 5 .3 0

| 1949 5. 10 6. 13
, 1950 5.6 1 6. 13
1 1951 5. 61 6. 13
1 1952 6.4515 5. 13
. 1953 6.4515 4.8 4
' 1954 7.02 65 3. 64
1 1955 7.0 26 5 3.6 0

1956 7.45 3. 82
1 195? 7. 45 4. 01
1 1958 7. 45 3. 26
, 1959 7. 45 3.2 6
1 I960
1

6.45 3 .4 4

1------_ J

REGULATED SUOAR \
HEW ORLEANS TO CHICAGO \  

1519  MILES
\

$ 6 . 0 0

$ 5 .0 0

t  5 - 5 O _

$ 4 .5 0

American Barge  Lin e Co . ICC

-  J

T arif f Aut ho ri ty :

Federal Barge Line IWC ICC 
Bo s. 3.  16 . 3<». 50 . 59

Inl and Waterways Corp. ICC 
No s. 20 9.  261, 282 , 29 8,  312

UNREGULATED SULPHUR 

PORT SULPHUR, LA. TO CHICAOO 

1 5 6 9  MILES
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9 . 0 0 r
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8 . 0 0

i

/
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7 . 0 0  -
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4 . 0 0  _

I 3 . 0 0  _

£

L

£  £  £  £  £  £
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£

L

o
£

1

REGULATED SCRAP IRO N 

MO BIL E, AL A.  TO CHICAOO, I L L . 

1 6 8 1  MI LES

UNREGULATED COAL

HUNT INGTON, W. VA. TO MIN NE AP OL IS, MI NN . 

1 5 2 6  MILE S

T a r if f  A uth or it y:

3 . 16 , 34 , 50 . 55 . 59

31 2, 29 8. 282. 313

37 . 14 5.  151

ICC NO. 4 , 6

Rate Per Net Ton

Scrap
Iro n Coal

1947 !t 7 .3 2 $ 3.7 0
1948 9.15 4.1 0
1949 9.15 4.4 1

ICC NO. 1950 9.1 5 4.55
1951 9.15 4.55
1952 10 .52 25 4.95

. ICC NO. 1953 8.17 65 4.8 5
1954 8.17 65 4 .9 8
1955 8.17 65 4 .9 3

. ICC NO. 1956 9. 11 4.9 8
56, 57 . 1957 9.57 5.0 3

1958 9.95 5-03
1959 9.95 5. 03

rge li n e  Co. I9 60 9.95 5.0 3
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£ s
r-4

co

r* £

J I L
T arif f Aut ho ri ty :

Fe deral Barge  Lin e IWC ICC 
Hoe.  3 . 16, 36 , 50 . 55 , 59

RATE
PER

NET TON

Inl and Waterways Corp.'ICC 
Hoe. 282 , 298, 31 2, 313

M is si ss ip p i V al le y Barge Lin e ICC 
Noe.  81,  89 . 97 . 101 . 103, 10 6, 107, 108

I  5 . 5 0

» 5 . 0 0

REGU LATED SCRAP IRO N

MEMPHIS TO CHICAGO 

7 6 5  MILE S „  '

S '

«  6 . 5 0

I  6 . 0 0

Ra te Per Het Ton

1953
Sprap Jron

$ 6.38 15
Coal  

$ 2.6 9
1956 6.3815 2.6 9
1955 6.38 15 2. 69
1956 6.3 8 2.6 9
1957 5.1 2 2.5 6
1958 5.3 2 2.5 6
1959 5 .3 2 2.5 6
I96 0 5.3 2 2 .5 6

I  3.50

4 3 . 0 0  _
UNREGULATED COAL 

LIVERPOOL ,' I L L . TO MINNEAPOLIS

„  7 6 3  MI LES5 2 . 5 0  _____________________
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OS O <M
1  JP s  £rH rM rM

O ^ V ^ S O C ^ O D O ' O
« £ £ £ & £ £ «

RATE
PER

NET TON

J I I I I J— I— I— I I I I I

1 1 .0 0

/

/
/

I  1 0 .0 0 r
III

8 9 .0 0  _

8 8 .0 0

8 7 .0 0

8 6 .0 0

8 5.oo

T arif f A ut hor ity:

z
z

/
/

REGULATED NEWSPRINT 

MOBILE, ALA. TO PITTSBURG, PA . 

21 2 2  MILES

»  9 .0 0

Union Ser ge Lin e ICC No e. 
2 , 6 , 7.  11 . 16 , 19 . 20 1997

Newsp rint
$ 8. 89

Sulp hur
? 6. 01 8

1998 8.8 9 6. 01 8
1999 8. 89 6.0 2
1950 8.89 6.02
1951 8.8 9 6.0 2
1952 10 .16 6 6.92 3
1953 10 .166 6.02
1959 10.16 6 5. 52
1955 10.166 5.0 0
1956 10 .78
195’ 11 .32 9 .9 2
1958 11.77 9 .9 2
1959 11 .77 9.9 2
I96 0 11 .77 9. 92
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RATE 
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8 7 .0 0 1 1
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r I

1

8 6 . 0 0 _

/
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/ REGULATED SUGAR

NEW ORLEANS TO CAIRO
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IL L .

1
I
t
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I
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Z
I
I
/

V
I
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/
/
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/
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/

Ra te Per Net  Ton

19l*8
S u ^ r
Ji *3?

Sul phu r
s 3.41*

191*9 4. 56 3. 97
1950 5. 02 3.9 7
1951 5.02 3. 97
1952 5.77 3 4.2 1
1953 5.7 73 3. 25
1959 6.31*8 3. 47
1955 6.31*8 2.3 8
1956 6. 73 2.5 2
1957 6. 73 2.62
1958 6 .7 3 2.62
1959 6. 73 2.62
1960 5.23 2. 62

I
1
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• e )
AVERAGE RATES PAID ON PETROLEUM PRODUCTS 

BY YEARS
(E xp ressed  in  M il ls  Per  Ton Mi le)

Ye ar
S t.  Lo uis  4 /o r Har tfor d

Prom
New Orle an s 4 /o r  Baton Rouge

Chicago
From

S t.  Lo uis 4 /o r Wood River
1941 3 .1 7 3. 10
1942 3. 20 2.99
1943 3-75 3.5 0
1944 3.7 5 3.5 0
1945 3. 75 3.50
1946 >
1947 2. 69 3.2 2
194b 3-75 3. 54 i

1949 2. 91 3.3 7
1950 2. 57 3-03
1951 2. 98 3-3 8
1952 2. 50 3.5 8 )
1953 1. 75 3. 54
1954 2.0 0 3.13 «.

1955 2. 25 3.171956 2. 95 3.63 '*•

195? 2. 11 4.701958 2. 06 3. 68
1959 2.65 3.7 4

(S o li d  Lin e on  C har t, (D ot te d Line on Cha rt)
Pe trol eu m  Pro du ct s in  Bulk 

Long Haul Lower R iv er  Rates  Compared 
With  Sh or t Hau l Po ol  Water Ra tes  On 

M is s is si p p i and I l l i n o i s  River s

M
il

ls
 p

er
 t

on
-m

ile

19
59
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Mr. W rig iit . The complexities and  cost o f complia nce  w ith  econom­
ic reg ula tion, if  imposed upon the  hu nd reds  of  ca rri er s now eng aged 
in  e xem pt ca rriage, would resu lt in  the  elimination of ma ny  o f them . 
Even if  “g ra nd fa th er ” righ ts  sho uld  be gr an ted to exem pt ca rri er s 
to con tinu e ex ist ing  ca rr iage  of  bu lk com mod ities  un de r reg ula tio n, 
the  res ul tin g res tri ctions on un de rta king  new’ serv ices or  mo dif yin g 
ex ist ing  serv ices would eventua lly  e lim ina te man y presen tly  ope ratin g 
car rie rs.

Every  chang e of  ra te  quo ted  cou ld be made the sub jec t of  pr ot es t 
and len gthy  pro cee ding upo n challenge  by  eit he r the ra ilr oa ds  o r the  
pre sen tly  cer tificated w ate r ca rriers .

The  ul tim ate resu lt would  be th e concentra tion of water  ca rri ag e 
services in the  hands o f the  more powe rfu l ca rr ie rs ; nam ely , the  ex ist ­
ing  grou p of  large  common ca rri er s w ith  prese ntly widesprea d and 
domi na tin g traffic rig hts. The pr ob ab ili ty  of  th is  re su lt is ind ica ted  
by the experience  amo ng th e regu la ted ca rri er s since  the ena ctm ent  
of the Trans po rtat ion Ac t of 1940.

The numb er of  act ive ly op erat ing cer tificat ed ca rr ie rs  h as  d eclined  
dras tic al ly  ove r the  years , and the regu lated  traffic  on the pr incipa l 
in land  wa terwa y system is now7 lar ge ly  concent rated among a small 
gro up.

If , as wTe be lieve, ext ens ion  of  reg ulati on  wou ld make such concen­
trat io n more effective an d comp eti tion more l imited, th is  group  cou ld 
be exp ected to increase  the rat es  on dry bu lk commod ities . Th is is 
why,  to answ er Co ngressman S pr in ge r’s questio n o f one  of the  prev iou s 
witnesses , extension of reg ulati on  would resu lt even tua lly  in an in ­
crease in rat es  on the wa terways,  as well as in the crea tio n of an 
olig opoly.

Th is  is no t the  end  fo r which  the taxp ay ers have spen t bill ions of  
do lla rs on improvem ents o f the inl and w aterw ays .

7. Ex ten sio n of  r egulati on  would  inj ure many com muniti es and  in ­
du str ies  located on the  i nla nd  w aterw  ays whi ch are  dependent on low7- 
cost bu lk w ate r t rans po rta tio n.

Ov er the past 20 y ears, there has been a tremendous increase  in fa ­
cil itie s fo r the  h an dl in g of  wa ter traffic in the citi es an d towns alo ng  
the  in lan d waterw ays . Th ere hav e also been hug e inv estments  in in ­
du str ia l pl an ts deliberat ely  loc ated on th e w ate rways  to t ake a dv an tag e 
of  th e low-cost bulk wa ter tra ns po rta tio n.

Com muniti es have grow n up  aro un d such  pla nts . Wh ole  a rea s are  
now dep end ent , in  thei r ab ili ty  to compete with indu str ia l complexes 
bo th in th is country  and abroa d, on the  av ail ab ili ty  of  low7-cost wa ter 
tra ns po rtat io n.  Most  bu lk commodities  are  them selves so low in 
un it cost  t hat  a  small increase in tra ns po rta tio n ra tes h as  a lar ge  p ro ­
po rti on al  effect on th ei r delivere d cost. An  increase in wa ter  tr an s­
po rtat ion costs, such  as I have ind ica ted  is like ly to  follow7 extens ion 
of reg ulati on —an d, indeed, such  as must follow’ if  it  is to be of any  
value to  th e ra ilr oa ds —will des troy or  mater ia lly  lessen the  value of 
all  these investments  and des troy or lessen the  ab ili ty  of  many com­
mu nit ies , now dep end ent  on low-cost wa ter tra ns po rta tio n,  to s urvive .

8. Ex ten sio n of  reg ulati on  w’ould resu lt in the tran sf er  of a lar ge  
am ount of  fo r-h ire  w’ate r ca rri ag e of  bulk com modities to  pr ivat e 
carr ia ge:
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To escape the predictable adverse effects upon shippers resulting  
from the extension of regulation , many shippers  who now7 use for- 
hire water carrie rs would establish their  own fleets of barges and tow­
boats to carry, free from regulation, the  bulk commodities which they 
use or produce.

To tl le extent tha t this occurred it would defeat the supposed pu r­
pose of extension of regulation—that of assisting common carriage. 
It  would also result in hardship for the small shipper whose own traffic 
alone would not be sufficient to support  the establishment of a fleet.

lie would be at the mercy of the dominating  regula ted carriers  who 
would eventually be in the position of being able to fix rates on bulk 
commodities by agreement among themselves, as they now do on non­
bulk commodities. It  is the exemption which today makes possible 
the existence of a large number of for-hire carriers, and it is the ir com­
petition which assures the small shipper of the ability to secure trans­
porta tion services on a reasonable basis.

9. Extension of regulation to water carriage of bulk commodities 
will not help the railroads unless nationa l transporta tion policy is 
dis tor ted :

As I have already indicated, the disparity between the cost of water  
and ra il tr ansporta tion is so grea t that,  even if dry bulk water carriage 
were regulated, the railroads could not compete with the water car­
riers on a basis of quoting rates tha t return  costs. Only by a dis­
tortion of regulation to such an extent as to violate the national trans­
porta tion policy and to destroy the low-cost advantage of water tr ans ­
porta tion could the rates on water t ransp ortat ion be raised or the rai l 
rates depressed to such an extent as to enable the ra ilroads to compete.

We cannot believe that  Congress would want such distortion, al­
though the history of common carrie rs by water in coastwise, inter- 
coastal, and inland waterways other than the Mississippi system is 
a tragic record of their progressive destruction  through the selective 
rail rate cutting condoned by the Interst ate  Commerce Commission.

The fac t is that in the carriage  of bulk commodities, where low-cost 
water transporta tion is available as an alternat ive, the railroads on 
a cost basis are as obsolete as the old interurban electric railroads have 
become in their field. There is no point  in try ing  to preserve, by 
legislation, an uneconomical mode of transporta tion where the  service 
which, as a monopoly, it used to perform can now be rendered ef­
ficiently and at a far lower cost by another mode.

The importance which the railroads seem to attach  to the proposal 
to extend regulation to bulk commodity by water transpor tation is, 
we believe, a mistake from their  own point  of view.

They can benefit from such regulation,  as I have indicated, only 
if regulation is carried to the extent of destruction. On the other 
hand, we believe that the ir diagnosis is wrong and that  thei r basic 
difficulties are no t due to competition from water carriage. The r ail ­
roads which are in the worst trouble are those in the northeastern 
section of the United States  and along the middle Atlantic seaboard. 
But these railroads have lit tle or no competition from water carriers.

On the other hand, some of the ra ilroads which serve the Mississippi 
system and the Ohio Valley in particular,  where the most economical 
inland water carriage  of bulk commodities exists, advertise widely 
the advantages of water transportation  to attra ct industrial plants
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into thei r area. While bulk raw materia ls and fuel may move into 
these plants by water under the exemption, many of the finished prod­
ucts are shipped out by railroad.

Recently Mr. Robert Thomas, chairman of the executive committee 
of Missouri-Kansas-Texas Railroad , in speaking at a meeting on the 
subject of the development of the Arkansas Basin, said as follows:

I firmly believe that  the benefits to be gained by the  Katy Rai lroa d in the 
years ahead will fa r overshadow the loss, if any, of the traffic, et cete ra, to the 
Arkansas River from  lower so-called wa ter  compelled fre igh t rate s.

10. Repeal of section 303(b) would result in diverting  large  por­
tions of Mississippi system water traffic to the Grea t Lakes water 
car rier s:

One of the reasons for enactment of section 303(b) was the fact 
that , to a considerable extent, the G reat Lakes and Mississippi routes 
are competitive. Since an exemption from regulat ion was being 
given in section 303(c) to Great  Lakes bulk carrie rs to enable them 
to compete with the Canadians, it  followed that competing Mississippi 
bulk traffic should be exempted.

Today the exemption provided for Great Lakes bulk carriers by 
section 303(c) is more necessary to their ability to survive than ever. 
As a resu lt of the  opening of the seaway, those carriers have, in ad di­
tion to the competition of unregulated Canadian carriers , the com­
petition, on oversea traffic, of other  foreign-flag carriers.

Grain, which used to move from the West by the lakes to Buffalo 
for transshipment to oversea carriers, now can l>e shipped directly 
from the upper  Great Lakes to oversea points. In the light  of this 
situation, Congress would obviously not wish to add to the competitive 
difficulties of U.S. bulk carriers on the Great Lakes by putt ing them 
under regulation. But to leave them unregulated while imposing 
regulation on the Mississippi would result in a change in the com­
petitive relationship of the two routes producing a diversion of much 
traffic from the Mississippi to the lakes; for example, outward ship­
ments of grain and inward shipments of coal.

Such diversion would be of no value to the purported beneficiaries 
of this legislation—the common carrie rs by rail and water.

11. Repeal of the dry bulk exemptions in section 303(b) is no more 
justified than would be the repeal of section 303(d).

Neither the Inter stat e Commerce Commission nor the Common Car ­
rier Conference recommends the repeal of the liqu id bulk exemption. 
The reason obviously is tha t the liquid  bulk exemption is fulfilling its 
purpose well, providing throu gh competition good service at low rates 
for the shipping public.

There is no reason for  treatin g the  two bulk exemptions differently. 
If  regulation of liquid bulk commodities is not necessary to protect 
common carriage, it is hard  to understand why regulation of d ry bulk 
transp ortation is necessary. The fact is that the keen competition of 
the exempt carriers of both dry and liquid bulk commodities provides 
the shipper with better protection than regulation would or could.

For all these reasons, Waterways Council urges that  your com­
mittee again reject, as it  did in 1956, the proposal to extend regula­
tion over the transportat ion of bulk commodities on the inland water­
ways system, as provided in H.R. 5595.
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Mr. F riedel. Can you comment on why you think  the T ransporta­
tion Act of 1940 limited the  dry bulk commodities carried exempt from 
the law to three?

Why does the legislation limit  it to not more than three?
Mr. W right. It  was the convention at that time in the use of bulk 

carriers on the Great Lakes systems to tran spo rt in the same vessel 
at the same time several different commodities, several different bulk 
commodities.

The number three was chosen because this at that  time was felt to 
be the reasonable limit of practice, tha t not more than three bulk 
commodities were then simultaneously carried in one bulk ca rrier.

From that basis, the same principle was applied with respect to 
barges in the same tow in other waterways.

Mr. F riedel. Haven’t times changed ?
Mr. Wright. I believe it is still true  th at not more than three com­

modities are normally carried in a single vessel on the Great Lakes.
Mr. F riedel. How do you feel about extending the bulk exemption, 

to the railroads.
Mr. Wrigiit. Mr. Chairman,  the Preside nt’s transportation  message 

has appeared since the last meeting of our organization. We have 
had no discussion or oppor tunity  to determine a position on the part 
of the Waterways Bulk Transportation  Council on many of the rec­
ommendations in the transporta tion message.

Therefore , I am not in a position to speak for the council on this  
subject and anyth ing I may say would be my own view rath er than 
necessarily th at of the  council.

It  is my feeling, however, tha t with respect to the application of 
the exemptions to rail t ransportation th is would be the quickest imag­
inable way to produce a nationalization  of ra ilways.

Mr. F riedel. Thank you, Mr. Wright.
Tha t will be all.
We have quite a few other witnesses who want to be heard and I  

would like to ask them if they will have the ir statements included in 
the record and briefly touch on the high points so that  we can conclude 
by 5 minutes of 12.

The next witness will be Prof. L. L. Waters , professor of tra nsp or­
tation at Indiana University.

STATEMENT OF PROF. L. L. WATERS, PROFESSOR OF TRANSPORTA­
TION; ACCOMPANIED BY PROF. J. R. HARTLEY, ASSOCIATE PRO­
FESSOR OF TRANSPORTATION, INDIANA UNIV ERSITY

Mr. Waters. Mr. Chairman, since I  do have a rather lengthy state­
ment, I will read a summary of the statement  and I hope that the 
full statement will get complete scrutiny.

This  statement was prepared with the assistance and joint prepar a­
tion of Professor Hartley, who is with me today.

Mr. F riedel. The statement  may lie inserted in the record at this  
point.



140 WATER CARRIER BULK COMMODITY EXEM PTION

(The joint  statement of Professors Waters and Hart ley, follows:)
Statement of L. L. Waters, Professor of Transportation, and J oseph R. Hartley, Associate Professor of Transportation, I ndiana University 

QUALIFICATIONS

Although our testimony is on behalf of the Waterways Bulk TransportationCouncil, Inc., and therefore  is clearly relevant to their  interests, we hope tha t the testimony has transcendent value to general policy. Before proceeding with the substantive portions of our testimony, we wish to identify ourselves.Joseph R. Hartley  is a native of Indiana  and holds three degrees, including the doctorate, from Indiana University. He served on the transporta tion staff of General Cassady at  AMC Headquarters in 1956-57. Since t ha t time,, he has been on the faculty  of Indiana University. He is the author of well-known publications in the  field of indust rial traffic, two volumes on “The Effects of the St. Lawrence Seaway on the Grain Trade,” and other monographs, including “Traffic Flow Through the Port of Indian a,” “The Economic Effects of Ohio River Navigation,” “Airport and Air Service Development in Indiana,” and the collaborator on a recent study of economic development of the Magdalena Valley in Colombia, South America. Dr. Hartley was responsible for the por­tions of the lat ter  dealing with transportation.
Professor Waters  has been chairman of the transportation area at IndianaUniversity since 1948. Previous to that  time, he was director of the Bureau of Business Research and chairman of the Finance Department  at  the University of Kansas. He is the author of numerous studies dealing with transportation, manufacturing, and administrat ion. Included in this  has been “Steel Trai ls to Santa Fe,” a comprehensive history of the Atchison, Topeka & San ta Fe Railroad. Prentice-Hall recently released his lates t book of which he is coauthor, “Ad­ministering the Going Concern.” Dr. Waters is a member of the board of di­rectors of the American Society of Traffic and Transporta tion and has served as a consultant to transportation companies and governmental units  in this country and in England.

SCOPE OF REGULAT ION TODAY AN D TOMORROW 

The role of regulation
The question is often asked, “Do we need to extend regulation or to contract it?” The answer usually sought is a categorical "Yes” or “No,” depending upon whether one believes in centralized government or is opposed to it. But this should be an idle question. Instead, we should view the character and condi­tions under which t ransportation  is offered today and try to think of the  optimal role to be played by the Government if the private companies are to coincide best with national transport objectives and incidentally serve themselves. Gov­ernmental control is a  service tha t can be good or bad, depending on i ts quality and whether there is a clear need for  it. If we have too littl e control or too much, then  it is good to shift to a proper amount. However, in the American free enterprise system it is axiomatic tha t regulation is not an end in itself so it follows tha t we should have no more than is necessary and useful. The burden of proof for expanding regulation should logically fall on those who request such expansion rather than on those interests that  favor less regulation and more emphasis on competitive enterprise . The following discussion of the objectives of transport  regulation should shed light on the issue facing you with regard to the merit of extending regulation to the exempt bargelines and barge services.

The objectives of regulation
Much of our transportation regulation has been ad hoc in nature, so it is diffi­cult to determine all the reasons for past regulation. However, the following list summarizes the possible objectives or reasons for  regulation tha t are relevant to the national transportation policy :
1. Optimal allocation of resources and traffic—tha t is, optimal transport efficiency.
2. Maximum dynamism of management and technology.
3. National defense requirements for transportation.
4. Provide transportation in underdeveloped or depressed areas  for commer­cial development where existing demand will not support profitable t ransporta­tion operations.
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5. Social goals such a s helping certain  sectors of the economy, as farmers or 
laborers or coal operators.

6. Improve the environment for satisfactory  operation of the competitive mar­
ket system in transportation.

(a)  Prevent  undue concentrations of economic power within the control of a 
few carriers .

(&) Prevent various abuses such as  unreasonable discrimination or poor serv­
ice for certain shippers.

(c) Avoid excess capacity and chaotic competition.
(d) Insure  common c arri er service fo r the general shipping public.
Resource allocation and dynatnism.—These first two objectives a re the funda­

mental goals of any economic system. As far  as economic criteria of success are  
concerned, all the other reasons for regulation are  supplementary to these. Our 
national transporta tion task is to allocate labor, raw materials, and capital 
equipment to each transpor t mode and carr ier so that the maximum satisfaction 
of shipper needs is produced at the least cost in productive resources. Dynamism 
comes from improvements in the three  basic factors of production or in the way 
they are organized and utilized. The capitalist ic, competitive enterprise system 
has been adopted in the United States  for transportation and other indust ries 
because it meets these goals more effectively than any other economic system 
such as government ownership of capital. It also provides a minimum of con­
flict between the economic sphere and the political realm where democracy and 
freedom are overriding objectives.

We will not elaborate all of the reasons tha t the free enterprise system has 
met with notable success in transpor tation but a few are germane to the ques­
tion facing you in these hearings. Competition between carriers forces all of 
them to strive to meet shipper needs in the best possible way. This emphasis 
on the shipper is a c rucial hallmark  of f ree enterprise because it stresses the very 
reason tha t an economy is operated—to satisfy customers. By the same token, 
the availab ility of a wide variety  of competing transport services at various 
costs permits each shipper to select tha t combination of costs and services that  
suits him best. If  he prefers contract service or his own private transportation 
to common carriage , he is free to choose. Naturally, any group of carriers is con­
cerned t hat it receive the largest share  of available fre igh t; but the use of Gov­
ernment regulation to re stric t or divert shipper selection in the  transpor t market 
must be approached warily  lest the regulators decide over a period of years  tha t 
the shipper doesn’t know what is best for him.

In addition to emphasis on shipper satisfaction, competition also performs a 
winnowing process based on survival of the fittest and thus minimizes waste and 
maximizes improvement in efficiency. New types of transport  service, new ways 
of providing the same old service, and new companies will all win out  over the  
old provided they are superior. New firms which offer new service but do it in­
efficiently soon die or lose traffic. Old firms suffer the same fate unless they re­
main flexible and alert to changing shipper preferences.

Among the various conditions necessary for successful competitive resource 
allocation, it is crucial tha t no firm or group of firms be allowed to dominate 
a market and thereby limi t shipj)er choice. One of the most effective ways to 
insure this is by permitting freedom of entry for any new transport  firm willing 
to take the risk of losing all in the competitive struggle. You are aware that  
there have been many instances in the past where Government regulation of en­
try or other aspects of the transport markets has improved resource alloca­
tion. However, regulation is by no means a panacea for everybody’s problems 
in transportation. A good rule of thumb is to apply new regulation if it will 
clearly improve shipper satisfact ion. The shipper should be a reasonably good 
judge of this.

By the same token, regulation should not be used to help a carr ier or a class 
of carr iers  at  the expense of shippers. The Government has not and should 
not guarantee a certa in profit or a certain  percentage of any transport market 
to selected car rier  classes. Our transportation system is characterized by 
dynamic change so some car rier s inevitably lose and others  gain. Discovery 
tha t such changes are  occurring should not be viewed with alarm. Rather, 
discovery th at the roles, revenues, and profits of contract earners, common ca r­
riers, wate r carriers, railroads, or trucklines have ceased to change would be 
cause for a serious review of regulatory  policy.
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National defense requirements .—Regulation and  Government inve stment of funds has sometimes been required in transp ort ation  because privat e ship per  choice obviously does not direc tly include defense needs. However, the main emphasis with  respec t to defense  is on sufficient capa city  to meet wartim e de­mands. The con tract carrie rs by water and  the exempt bargelines performed admirably  dur ing  World War II  just  as did  the  common ca rri er  by wa ter  and by rail road. Indeed , the unregulated  wa ter  carriers  are  well suited to move­ment  of goods in larg e blocks which is typical of many war time needs so there is no need to increase regulation  on defense grounds.
Tran spor tation for undeveloped or depressed areas.—Insuring transp ortation for undeveloi>ed or depressed are as is becoming less and less a reas on for Gov­ernm ent regu lation in the United States. The days of the  gre at land fro ntier are  over and probably all regions have a sufficient transp ortation base for  indus ­tr ia l development. The problem of depressed are as today  is receiving sep ara te atte ntion by Congress and, in any case, c annot be solved by altering tra nspo rta ­tion regula tion.
Social goals.—Regulatory policy has  not infrequently been used to achieve social ra ther  than economic goals. Rai lroa d labor  legis lation or the Hoch- Smith Resolution  of 1925 to aid farme rs are examples. Such social  contro l of transp ortation regardless of economic objectives is sometimes wa rra nte d but the re is  no m ajo r soc ial problem with  regard  to exempt barge  carr iers.Env iron men tal shortcomings in the competitive market s.—The rem ainder  of the  suggested reasons for  regu lation deal with  improving the  envi ronm ent for shippers  a nd  ca rriers  and with  shor ing up or replacing the  force of competition where it  h as faile d to work as expected. Controls to avoid an  undu e conc entra­tion of economic or  marke t power developed when the rail roa ds were king.The public will alwa ys demand some type of control for  enterp rises with  asse ts in  th e multi-hundred million or billion dol lar class. This is based on the  nationa l economic and polit ical philosophy that  protection of ind ividual rights  requires fragmen tation or control of economic, political, and social power ag­gregat ions. There seems to  be no such justifi cation, however, for  regulat ing the exempt bargelines. None of them are  so large that  they can dominate the ir shippers or comjjetitors. Indeed , the  existence of larg e rai lroads and  some relative ly large  common ca rri ers by wa ter  is a pa rti al just ification for un­regu lated  barge lines th at  afford the  ship per  an alt ern ative  if he believes the common c arr ier s are  not meeting his  needs.

Othe r abuses such as  undue  ra te  disc riminat ion are  alwa ys a reason to regu late  rates . This  has been one of the  major reasons for  regula ting  rail roa ds since most of the ir costs  are  fixed or joi nt ra ther  tha n variable . Th at is, the  costs occur simply because  the rai lro ad  exis ts ra ther  tha n l>ecause a cer tain custom er’s c ar of fre igh t is moved. Such a cost struc ture  is unu sua l for  most industries. Where it occurs, ra te  disc riminat ion is alwa ys likely—not because of any  maliciousness of ca rr ier manag ers  but  because costs  for  any particular  shipment can l)e ass igned only in a very general and fuzzy way. Since costs  per unit , the trad itio nal  guide to pricing, cann ot be identified, the emphasis in rate - making is on wha t the  traffic will bear,  which is ano ther way of saying th at  individual rat es are  quoted to  maximize  volume and revenue so th at  the  tota l mass of fixed costs can be covered. Unduly  high or low rates for  par ticula r shippers, places, or  commodities hav e sometimes resulte d so ra te  regu lation has  been vir tua lly  inevi table for  r ail roa ds.  I t will always be a problem unless  cost accounting for rai lroads  becomes fa r more effective than  it  is now.Chaotic competition  ha s been anoth er reason to regula te carri ers and has  been especia lly imp ortant for  rai lroads . Competitive theory assum es that  a firm which loses money for  a few yea rs will quickly go out  of business so th at  the  remaining more efficient or more fortu na te firms will have sufficient business to ope rate  at a profit. Ra ilroads  did not  follow thi s pa tte rn because their asse ts had very long lives  and no al ter na tiv e uses. This  coupled with  high fixed costs caused rail roads to use ra te  wa rs ra ther  tha n shu ttin g down as a solution to inadequa te revenues. Before regulation, rat es  could and did go to zero in some instances. All c ar rie rs lost money and the automatic  elimination of “surplus” firms to  restore m arket stabil ity  d id not  occur. Under such circum stances it has been necessary to protect t he ca rri ers by regulating ra te  levels and by restri cting entry. Similar problems occurred  with  motor ca rri ers before regu lation in 1935 but  this was more a result  of generally depressed demand due to th e g rea t depres­sion and excess opera tors  th an  because of some p ecu liar ity of the trucking indu s­try  costs that  prevented norm al adjustments  to equ ilib rate  supply with demand. High way sa fety  was also a majo r reason for  re gulatin g the  trucklines.



WATER CARRIER BULK COMMODITY EXE MPTION 143

These are  all  good and sufficient reaso ns to res tri ct competition  and the  mark et 
mechanism but none of them seem to apply  to the  unre gulated  barge carrie rs.  
Their costs are  gene rally  var iable so th at  one add itional  barge ship ment in­
evitably incu rs unavoidable add itional  costs. Therefore , des truc tive  ra te  wa rs 
in which the ra te  level is depressed perm anen tly fa r below barge liue costs have 
rarely  occurred. It  is  imp ortant here to d istin guish between chaot ic and  normal  
ra te  competition.  In the  lat ter , ra tes in the ma rke t stab ilize  at  a level slightly  
above the costs of the  most efficient car rie rs. These rat es alwa ys seem undu ly 
or dest ruct ively  low to high-cost ca rriers  but  such ra te  competition is actua lly  
serving the shippers  exac tly the  way it  is expected. Regulation could be applied 
to l ift  th e rat es  to the  levels of  th e h igher-cost ope rato rs but it would depr ive the  
shipper of the economies of the  most efficient serv ice. Con trasted to this,  chaot ic 
competit ion depresses ra tes below the costs  of all or vir tua lly all of the  ca rri ers 
and serv ice of a ll the ca rri ers soon de teriora tes.  Highly var iable costs, and re la­
tively easy exi t f or unprofitable barge firms has  preven ted such a situat ion  f rom 
becoming chronic in the  inland river ma rke t since the  gre at depression.

The close rela tion of r ates  to costs for  barge  op era tors  h as also prevented rat e 
discr imination . We know of no evidence th at  shippers  feel they have been 
abused by the  unregu late d car rie rs. Rou tine  complaints are inev itable but 
the re is no indication  th at  a large group of river shippers  feel they have  been 
mis trea ted  by unregulated car rie rs.  Prot ection of common car riag e service is 
the  remaining economic rea son  for regulation . Since i t is crucial  in  th e question 
of extending regu lation over  exempt barge carrie rs,  most of the following tes ti­
mony will dea l with it  separa tely from the fac tors alread y discussed.
Reduced usefulne ss o f the  regulatory tool

Before turnin g to t he  common carri er  question,  we would like to call att ention 
to the  fac t that  regu lation has lost some of its  usefulness as a device to achieve 
the  goal of optimal allocation of resources and traffic in transp ortation.  In  1900 
when the  rai lroads were the  only versati le and effiicient means  of moving all 
fre igh t and passengers , regula tion  of rai lroads was a very powerful tool. Even 
as  other for-hire  modes of transp ort ation  came on the scene, regu lation was 
sti ll the  dominant means of  contro lling  traffic allocation and protectin g shippers. 
However,  two oth er developments  ha ve occurred to set the  p att ern  of tra nspo rta ­
tion  today in a very differen t manner tha n at  the  t ur n of the  century . Much of 
the  function of movement  is p rim ari ly contro lled by pr iva te transp ort ation  today. 
The  vast major ity  of America’s 12 million trucks  and 02 million automobiles 
today are priv ate ly operated.  Some view thi s with ala rm  but  the re is nothing 
fundam entally  wrong with a  fam ily or company provid ing i ts own tr an sp or ta tio n; 
the  genera l public sure ly believe thi s since almost all of them are doing it.

Pr ivate  car riage has impinged on regu lation in two ways th at  nat ional tra ns ­
porta tion policy does not  adequa tely  recognize. The  firs t is to reduce the  need 
for  regulat ion to pro tec t shippers. Except for  pockets of monopoly th at  stil l 
ex ist  in some localit ies or for  some commodities the  shipper can alwa ys ship  in 
his own privat e truck s, barges , planes, or ra il cars . On the  other hand,  the 
reg ula tor  can no longer completely  contro l the rates,  service qual ity, traffic 
alloc ation , and competition in the  for-hire markets . If  the shipper does n ot like 
wh at the  regu lated for-hir e tra nspo rt ma rke t offers, he alw ays  has the option 
of private  car riage. Thus,  pr iva te transp ort ation  h as become a  second regula tor 
of  transp ort ation  th at  considerab ly reduces the  range and effectiveness of Gov­
ernmen t regulation.

The local, State, and Federal  Governments have become major  investors  in 
tra nspo rt fac iliti es since 1900. This , too, has  reduced  power  of the  regu lato ry 
commissions to contro l resource allocation through  cont rol of the  t ran sport ma r­
kets. For instance, a congressional decision to invest or not to invest in public 
highways is resource a llocation. I t has far  more to  do w ith  traffic allocation  an d 
cap ita l dis tributio n than  the much maligned In te rs ta te  Commerce  Commission’s 
control of rail road, truck, and  barge rates.  The same appl ies to airways,  ai r­
ports, and  wate rway s. The Nat ion cann ot avoid such public investme nt because 
it is impractic al for  each truckline, airline, or bargeline  to finance and own its 
own pr iva te route, in contr ast  with  th e railroads.

Regulations is stil l a third  influence upon the  divis ion of traffic among the 
modes and  among the firms with  the  modes. At times, regu lation is essential ly 
a modifier of t he  conditions und er which  ca rri ers for  hir e oi>erate among them­
selves and in rela tion  to unregu late d transp ortation. The  fact  that  regu lation 
has  been relegate d to a lesser role does not  m ean th at  i t is not imp orta nt. The
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inves tmen t of transportatio n companies for  hir e is enormous in the  absolu te sense but no m atter what the scale, wha teve r controls are necessary  should be of an enlightened sort. In view of the  a ltered role of regu lation and  the  inte res ts of the populace in private transp ortation , however, extension of regu lation in the bargel ine in dust ry, even if it were p roven necessary, would not accomplish the positive resul ts the proponents expect.
TH E ST AT US  OF THE COMMON  CARRIER GROUPS

Today’s situ ation
There is litt le doubt that  much of the  material emerging recently  regarding the rai lroad common carri ers descr ibes many of them all too accurately. We are confronted  with the  fact that  the rai lroads  are  opera ting  with 13 percent less mileage tha n in 1921, and the  diminution continues. Perhai>s even more sig­nificant is that  the volume of service is, in many cases, appreciably less. The optimal  size of fre igh t tra ins seems to be much large r, thereby, in many instances, enta iling  less f requent service. Employment of rail roa ds recently was  recorded at  the lowest level since the  ICC began to gathe r sta tis tic s on thi s topic in 1921.While  we speak of the rai lroad problem, we really should speak  of the  problem of some rail roads. The dis tress is not uniform. The  eas tern carri ers are  in more difficulty than the  western  rai lro ads and those  in the  most difficulty are  concentra ted in the  New York, Penn sylvania , New Jersey, and  New England region. Pa rt  of the problem there i s the re latively sho rt haul and  ou tmigration of industry from New England. Regulating exempt wa ter  ca rr ie rs  will surely make lit tle  difference to  easte rn and New England rail roads.The situ atio n of the  common ca rri er  in the  truc king indust ry has  not  been good. Opera ting rat ios  have been runn ing above 96 percent, but  some im­provement had developed by the  thi rd quart er of 1961 when carri ers with  reve­nues of $1 million and up averaged  94.7 perc ent and local ca rri ers were  95.9 percent. Data avai lable (by no means complete) sugges ts that  most of the  increase  in the volume of truc king has  been in the  privat e secto r ra ther  tha n the  common carrie r. Since th ere  is relat ively  li ttle competit ion between common carri er  trucklines and  exempt wa ter  carrier s, the re is no need to elaborate on the  condition of th e former.
The regulated segment of river and canal service is reaso nably healthy. Over the  long pull ton-miles of shallow-draft wa ter  traffic have  increased almos t fivefold since 1939 and the regulate d car rie rs have sha red  in thi s boom. ICC sta tis tic s show the following da ta  for  class  A and B regu lated  carrie rs for  the recent period of 1956 and 1960 in millions  of do lla rs :

Total revenues Ne t income

1956 1960 1956 1960

Atlan tic  and  gulf coast.........................................Mississ ippi Rive r sy st em ...................................Pacific  coa st................ ........................................
$59
106
34

$52
119
40

$1.5 
11.1
2.1

-$ 0.2
7.0
2.0

Some ana lys ts see a bleak outlook for the regulate d carri ers by w ate r based on the  pas t 4 years . It  is tru e the revenues have  risen more slowly since 1957 tha n the  prio r 3 years . Nevertheless, the  situ ation is not i>ermanent, since most of it is att rib uta ble  to the  sluggish recovery  from the 1958 recession, the 1959 steel strike,  and the  1960-61 recession. Barge traffic consis ts large ly of raw materials in bulk for basic indust ries whose keen susceptibi lity to an in­vento ry recession is proverbial. Both traffic and revenue are  now on the up­swing with the cu rrent recovery.
The steel firms suffered an especially sha rp and pro trac ted  indust ry reces­sion unt il mid-1961. Regulated bargelines  na turally fe lt this  in the ir steel traffic. An interes ting  resu lt was their  shif t to more unregulated  traffic to make up the lost freight.  This  fronta l assau lt by the  regu lated  carri ers on the  traffic markets  of the  unre gula ted ope rato rs magnified the normal  competit ion between the  two groups. To at trac t thi s traffic to their unused floating equii>- ment  the regu lated ca rriers  had to meet the  low rat es  th at  had been normal  for  the exempt operators . This  na turally seemed to be a rat e war to the regu-
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lated lines but  should more correctly have been called heigh tened ra te  com­
peti tion  whose cut ting  edge was sharp er tha n usua l due to two recess ions in 
3 years.
Ratio  of regulated to nenregulated barge traffic

Some att ent ion  must be devoted to the  various  analyses  of the  common 
ca rri ers’ traffic rela tive  to unregula ted traffic. Complete da ta simply are not  
available to make such comparisons with much confidence. Some f igures show­
ing th at  only 6 percent of the  inland waterw ays  traffic moves unde r regula tion 
are  misleading and probably wrong. They lump Great Lakes  traffic with barg e 
traffic and this dis tor ts the relatio nsh ip because very lit tle  of the  Great  Lakes 
traffic is of the type  th at  would ever move via common carriers .

Second, the traffic sta tis tic s of the  Corps of Engineers  and in the  annual 
reports  of the  regu lated ca rri ers to the  In te rs ta te  Commerce Commission are 
inadequate  to make  such ton-mile comparisons. Even allowing for  the  dis tor ­
tion caused by the  Great Lakes  data,  6 percent regu lated  stil l seems too low. 
The American Waterw ays  Operators, Inc., made a similar  comparison by es ti­
mat ing revenue per  cargo ton-mile of the regulate d ca rriers  and then apply ing 
thi s to the regula ted  revenues and  tonnages repo rted by the  car rier s. This  
is difficult since the  necessary  da ta  are  not read ily available but the  tech­
nique should give a reaso nably good estimate . The association of carriers  
applied this to 1954 traffic on the  Mississ ippi system and concluded tha t from 
30 to 34 percent of the  system's  traffic was  regulated . This  is a sub stantial 
volume but  it is not  too helpful for  your purposes. Reliable da ta would be 
needed for the  past 10 or 15 years to detec t any upward or downward trend 
in the  role of  regu lated ba rge operators.
Excess t ransport capacity

There is much to be said for the assert ion  tha t, at  the  present time, the  United 
Sta tes has  an oversupply of transp ort ation  faci litie s, many of which happen  
to be operated  by some classes of common car rie rs.  But  the supply  can be 
reduced as fa st  as physical  depreciation  occurs, altho ugh this can be accom­
plished eas ier for other modes tha n for  the  rail roads. The la tte r can cut  
back in rolling stock eas ier  tha n in trac kag e but  shippers  stil l complain abou t 
lack of adequa te boxcars and gondolas. If, however, shippers  do not choose to 
util ize the rai lroads more, then the re mus t inev itably be a process of con­
tractio n of the principa l physical plant to fit the demands. One can readily 
envisage the  day when only 150,000 miles of rai lroad are necessary and the 
day  may come fa r sooner tha n the United  Sta tes needs this  litt le tha n when 
it has  this  little . There is no ixunt in endeavor ing to supp ort 50 i>ercent 
more mileage when less seems required. The  plight of the  rai lroad should 
be examined crit ical ly and appropriate, i>ermanent steps taken in the light  of 
nat ional transp ortation policy. If, inste ad, the  Government resorts  to pal­
liatives  of one type  or anoth er to preserve excess capacity,  it may put  the ra il ­
roads in the same si tua tion  a s agr icul ture .

Stateme nt  of W hy  Some Common  Carriers Are in  Trouble

If  exemption of cer tain  barge operation  from regu lation was a major cause 
of ra il or motor  common ca rr ier difficulties, then  extension  of regu lation would 
presumably  solve the problems; but even if the  exempt ions were identi fied as a 
ma jor  cont ribu ting  factor, the  Government stil l would face  the  question of 
whether it is in the  public intere st to use arti ficial re str aint s to preserve  a 
service which the  public itse lf has  chosen to use less and  less. However, this 
la tter  issue does not  have to be resolved to ana lyze  the  presen t regula tory  
proposals because the  exemptions of water carri ers have not, in fact , had  much 
to do w ith the shi ft of traffic f rom the for-hire  trucks and rail roads. The broad 
sweep of many forces more powerful tha n regula tion  or its absence has  been 
the chie f cause of thei r traffic erosion. New technology in transp ortation, 
grow th of pr iva te transp ort , s hif ts in the sources of basic raw materia ls, changes 
in pla nt location, new manufacturing processes  and  product designs  such as 
weight redu ction to avoid tran spo rta tion, labor rela tions, unim agin ative manage­
men t in some instances, and many other fac tors  are recognized as the  basic  
causes of low earn ings of rai lro ad and common carri er  trucks. Will more 
regu lation for bargeline s change these?
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The worldwide pressure of new technology
Joseph Schumpeter once remarked tha t technology and capital improvement 

in a free enterpri se system have caused a “perennial gale of creative destruc­
tion.” Changing technology is the real cause of the distress of common carrier  
service, rath er than  too much or too little  regulation. We have seen this  all 
over the world. Dr. Waters visited in over a dozen countries of Western. 
Europe 2 years ago studying the situation in transportation. The s tory was the 
same everywhere from England to Turkey with minor exceptions. Common 
carr ier and private trucks are  taking the business away from the railroads. 
Common carrier truckers and bargelines are complaining about private and con­
trac t carriers. Railroad lines are being abandoned. A proceeding in Great 
Britain for abandonment of branch lines and discontinuance of service looks 
jus t about like a proceeding in the United States. Local interests and govern- 
ent pressures require  retention of service long after patronage has virtua lly 
disappeared.

At the turn  of the century common carrier  service as offered by the railroads 
was pretty much on a take-it-or-leave-it bas is with some specialized equipment 
which was nothing in comparison with the vast array of facilities tha t a re avail ­
able to shippers now. Then it  was proper to talk of the boxcar and the gondola 
but today we speak of glass-lined tankcars, pressurized cars, piggyback, tank 
barges, self-unloading ships, flying boxcars, and coal pipelines. Furthermore, 
the manufa cturer  of individual transportation  units such as trucks, passenger 
cars, and airplanes has made it  possible for individuals and firms to handle their  
own traffic in small or specialized units at  surprisingly low cost with  great 
flexibility, quality, and control. It  is the  reduction in the capacity unit  and 
equipment specialization for both freig ht and passengers tha t has created a 
transporta tion revolution away from the train to the priva te truck, car, plane, 
or barge. This is coming at a time when trains are becoming larger.
Is the growing private carriage harmfu lf

Technology has made more use of p rivate  and contract carriage possible today 
and this has been harmful to many land common carriers  and thei r stockholders. 
However, the issue you face is whether this shift is harming the public interest 
in transportation. The problem might be clarified if one were to forget the 
concept of the common carr ier and simply classify firms as those tha t operate 
under certificates of convenience and necessity or on a contract basis, private, 
and exempt. Then perhaps the Government could concentrate upon the major 
problem of serving the public interest—tha t is, shippers or potentia l ship­
pers—rather  than preserving something th at cannot be very well defined. This 
does not mean that llie for-liire companies a re unnecessary but the ir role may 
change without injury to the public.

The identification of the public interest with common carriage has its roots in 
the lflth century w’hen rail roads could haul freight  and passengers “in cominon’r 
more effectively than any si>eeialized mode could. Many railroads had monopo­
lies or parti al monopolies and a tendency for rate  discrimination due to their 
peculiar cost struc ture so Congress na tura lly felt the obligation to regulate them 
so th at thei r service would be available to a ll shippers in common. New tran s­
port technology has  made such ra ilroad common carriage much less crucial nowr 
than before but the Government has  not altered its seeming fixation on the belief 
tha t even specialized modes of transporta tion must be required to emphasize 
common ca rrier  service in order to serve the public adequately. Yet the public 
seems to prefe r private or contract service in many cases, so the need and appro­
priateness of common carriage  is becoming more nebulous. Indeed, various firms 
tha t ar e termed common carriers today offer an extremely limited service. Many 
of the railroads themselves no longer haul passengers and one wonders whether 
or not this service should be included in order to qualify as a common carrier. 
Furthermore, equipment is becoming so specialized tha t the so-called common 
carrier  is unable to serve all shippers or, again, in many instances the service 
tha t is offered may be of such low7 quality tha t question may be raised as to 
whether or not it is any real service.

Much of the recent lite ratu re and testimony in the realm of transportation 
has identified the common carr ier interest wi th the public interest . While there 
may be some relationship betw’een the tw’o, the correlation is certain ly not identi­
cal. The experience of the railroad and some motor common carr ier interests 
during the la st 15 years has not been particu larly happy, yet this does not mean 
tha t the economy has been greatly impaired by their distress. Indeed, one of



WATER CARRIER BULK COMMODITY EXEMPTION 147
the  consequences of the  prosperi ty which has  come to the  country  has been the 
abil ity of individual and business int ere sts  to ava il themse lves of even more 
tra nsp ort ation  of a noncommon charact eristic . The trends which are und erway 
are likely to increase  the  transp ort ation  in all noncommon ca rr ie r sectors.

Should the Government, therefore, regula te and rest ric t pr ivate  ship pers to 
preserve  common carriage?  Louis  Rothschild, form er Under Secretary for T rans ­
por tat ion  in the  D epartment of Commerce, in an arti cle  in Traffic World in 1959 
said  many things both for and  again st common carriers  and made th is  final 
com ment:

“Where  the advantage  of privat e transp ortation  is substa nti al and long ran ge  
in charac ter,  I doubt if many businessmen would give much thought to p rese rvin g 
common car riage. Under our concept of competitive  enterprise, he c annot afford 
to yield rea l savings to undefined and  remote benefits to the  public. Where the 
margin  is nar row  or temporary, progressive managers probably would tak e note, 
not  so much of public interest, but  of  th eir  companies’ own long-range in terest s in 
having common carri er  service  avail able.  The re would seem to be some oppor­
tun ity  he re for common carrie rs to show less fars igh ted  manag ers how thei r self- 
int ere sts  might be advanced by using  common car rie r serv ice.”

Ju st  previous to th at  remark, Mr. Rothschild  m ade the  sta tem ent “Government 
may endeavor to provide a more equi table  set ting for the  competitive  e fforts  of 
the  common car rie r, but  in the  final ana lysi s it is the  common ca rri er  who can 
do the  most to preserve and enhance his own sta tus  and  uti lity.”

We do no t think th at  there is an y obligat ion on the  p ar t of the Federal  Govern ­
ment to preserve  the  common ca rri ers as such. Rather , the re is an obliga tion 
on the  p ar t of the  Government to survey the field of movement to see that  well- 
managed companies for  whose services there is a demand  can carry  on. Our 
interu rba ns were common carri ers bu t the  Nation perm itted them to go out  
of existence a couple decades ago and  no one laments the ir pass ing excep t a 
few electri c ra il fans.
Other causes

New raw  mater ial flows.—A number of o ther  developments ar e operative in the 
fre igh t field which the subcommittee should  recognize as having worked again st 
the  rail roads. About 5 yea rs ago, in a projectio n of Ind ian a’s resource s and  
potential , an est imate  was made that  the  per cen t of inte rcity fre igh t in 1970 
handled  by rai lroads in the  United  Sta tes  would be no higher tha n 38 perce nt. 
The  belief was expressed th at  in absolute amount  the  volume of rai lro ad  traffic 
would change very lit tle  b ut th at  the rela tive  position would continue to decline. 
There  are many reas ons  why this is so. The  opening of the  St. Lawrence  Seaway 
obviously has tra nsferre d considerab le gra in tra de  from the  eas tern carriers . 
The effect of the  seaway is to force rai lro ad  r at e reduct ions on certa in commodi­
ties  and to tra ns fer a fa ir  amount  of tonnage sta tis tic s out of in ters ta te  trade 
and  into  foreign  commerce. Simultaneously, the re has been a sh ift  to increased 
need for oversea raw ma ter ial  suppl ies which presages  fu rth er  decline for the  
rai lroa ds. Pr ior to the wa r the United  Sta tes  im ported approxim ately 2 i>ercent 
of its iron ore needs. A couple of yea rs ago thi s figure was up to 28 i>ercent. 
Such bulk m ate ria ls freque ntly  come to the edge of s al t water or the  Grea t Lakes 
fo r processing in ports  wi tho ut any land hauls . Very lit tle  new rai lroad ton- 
mileage will follow from these  movements.

Transm ission of coal Iry wire.— A th ird  cre ato r of rai lro ad  ton-miles  h as been 
coal. The metallu rgical ind ust rie s have developed increased efficiencies in burn­
ing coal. The rai lro ads have discontinued their role as a major coal user and 
each  year the  quanti ty burned for  home h eat ing  declines. But the  really  signifi­
cant  s hif t th at  ha s occurred in coal has been in the sub stitutio n of electri c tran s­
mission for  r ail road  ton-miles. The are a from which we come h as demonst rated  
th is  change  dramatica lly.  There  has been a tremendous relocation  of the  gen­
era ting indust ry and expansion of the generat ing indust ry on the banks of the 
Ohio River or a top coal reserves. Moreover, exper imen tation in the transmission 
of high voltages comparable to what the  Russians are doing suggests th at  750,- 
OOO-volt lines for  750 miles is possible. This  would be a major blow at  coal 
movement by rail , pipeline, water , and  even truck. Fur thermo re, the  prospects 
for  large volume movements  of coal by pipeline are improving.

Avoidance of transpor tation.— Dec entraliza tion of ind ust ry has  had  mixed in­
fluences. Now th at  some of the ma jor  automobile companies are buying many 
of their components on the  w est coast, the  cross-country shipments of days  gone 
by are diminished. Engineers today concentrate on the elimination of useless
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weigh t. Thi s fu rt h e r cu ts  down  tonn ag es . T he ne w ro le  of  traf fic an d d is tr i­
bu tio n m an ag er s has mad e a v ir tu a l sc ienc e ou t of  clo se  ca lc ul at io n of  th e  t ra n s ­
port at io n  fu nc tio n.  W ar eh ou se s an d br an ch  p la n ts  a re  lo ca te d car ef ully  in 
ord er  to  mi nimize  al l tr an sp ort a ti on .

Th e ne ed  fo r  a w id e ra ng e o f tr ansp ort  se rv ic e qu al it y. — On ce th es e fa cil it ie s 
a re  loc ate d,  th e inbo un d an d ou tbou nd  pr od uct s a re  s hi pp ed  to  re flec t th e  o pt im al  
co mbina tio n of  ra te s,  se rv ice , an d fu nc tio n.  In de ed , fr eq ue nt ly , th e ra te s  a re  t he 
la st  ite m th a t m ig ht  be  c on side red an d,  inde ed , eq ua l ra te s fo r ri val  mod es  c ou ld 
ve ry  we ll be a m os t un so un d sy stem  o f re gula tion  an d ac co mpl ish li tt le . D re ss es  
a re  fr eq ue nt ly  sh ip pe d by  a ir  whe n th e ra te  fo r a ir  ca rgo is f a r  hig her  th an  
truc k or ra il  bu t th e  clothe s ca n be  put on  han ger s an d need no t be iron ed  a t 
de st in at io n.  The  cos t fo r pr es sing  m ig ht  be  f a r  g re a te r th an  th e c os t o f sh ip m en t 
I>er d ress . Bui ld in g ston e fr om  Bl oo mington , In d. , mo ves on oc ca sio ns  to  al l th e  
continen ta l S ta te s.  The  pro duc t is  a fr ag il e  one and on a rr iv a l th e  dri ver is 
a p t to ca ll th e  bu ild in g contr ac to r to  as k w heth er th e  ston e is to  be  un lo ad ed  on 
th e no rth o r th e w es t side  of  th e bu ildi ng  or h a lf  an d ha lf . Thi s con tr ast s w ith 
an  a nn ou nc em en t th a t th e  s to ne  is a vai la ble  on a sidi ng  in a d is ta n t ra il ro ad  y ar d 
an d th e contr acto r ha d bett er ge t it  b ef or e he  be gins  pa yi ng  de m ur ra ge .

La bo r a nd  o th er s.— O th er  fa cto rs  w hich  h av e max im ized  th e d is tr ess  o f th e ra il ­
ro ad s ha ve  b een  th e u neconomi c co nd it io ns  unde r which  th e wor k has bee n d o n e ; 
th e  co sts  o f f ea th er be dd in g a t bo th  th e m an ag em en t an d th e oper at iv e lev els ha ve  
obvio us ly been  hig h.  We su sp ec t th a t th e  co st s of  se nio ri ty  may  hav e been  
ev en  gre ate r.  In  te ll in g th e st or y of  su ch  ra il ro ad  d is tr ess  to  th e  pu bl ic  th e 
im ag e a s  cre at ed  in  th e min ds  of  th e pu bl ic  unfo rt unate ly  m ay  ha ve  be en  more 
th a t of  a be llya ch er  th an  someone  who  has  be en  wr onged. On e has th e im pre s­
sio n a t tim es  th a t th e  sa m e ef fo rt  sp en t in  pr op ag an da an d lobbying , if  de vo ted  
to  se nd ee  an d sa les, mig ht  hav e been hi ghl y eff ective.
Th e best hope  for a la st ing so lu tion

Mu ch is  to be  sa id  fo r th e m er ge r mov em en t whi ch  is unde rw ay  which  ha s 
so meti mes  been de sc rib ed  as an  a tt em p t of  tw o sick fr ie nds to  get  we ll toge th er . 
Rea l econ om ies  a re  po ss ib le  pr ov id ed  th a t th e  ra il ro ads are  per m it te d  to ta ke  
advanta ge of  th e eco nomies.  C er ta in ly , th e ca rr ie rs  shou ld  be perm it te d  to  di s­
co nt in ue  un pr of ita bl e lin es , yet  it  m ust  be remem be red th a t th e re  ca n be such  a 
th in g as  too  mu ch pr unin g so th a t th e  tr ee s die s. The  ra il ro ads m us t de ve lop  
a fe ed er  sy stem  be ca us e na ke d tr unkli nes ca nn ot  ex is t. W het her th is  wi ll be 
done  w ith ra ilr oa d- ow ne d tr ucks or ve hicles  ow ned by  oth er s is  yet to be de te r­
mi ned. The  gre a te st  ho pe  of al l fo r th e  ra il ro ads lie s in  mor e po si tiv e an d 
dy na m ic  m an ag em en t and th e new ap pr oac h to a stud y of th e ir  ow n co sts an d th e 
n a tu re  of  de m an d fo r th e ir  se rv ices . So me  of th e bu sine ss  th a t has bee n lo st  is 
pri m ari ly  a tt ri bu ta b le  to be ing as leep . Th e org an iz at io n of  re se ar ch  d epart ­
m en ts  am on g th e ca rr ie rs  has  a lr eady  give n man y d ra m ati c  e xa m pl es  o f reco ve ry  
of th e tra ffi c a t ra te s which  a re  r em un er at iv e.

W hi le  it  is  ea sy  to  blam e Co ng res s, th e In te rs ta te  Co mm erc e Co mm iss ion , 
in ad equate  re gu la tion  of co mpe tit or s,  an d th e la bo r un ions  fo r th e cu rr en t low 
re tu rn s  of  th e ra il ro ads,  th e answ er is more lik ely to be fo un d in m an ag er ia l 
pr ob le m s of  th e ra il ro ad  in dust ry  it se lf  to a  lim ite d de gr ee  bu t, fa r m or e im ­
port an tly , to  ch an ge s in  th e econom y an d in  tec hn olog y whi ch  redu ce  th e ro le  
th a t ra il ro ads pl ay  to da y and will  pla y in th e fu tu re . Bec au se  th e la tt e r tw o 
re as on s are  by fa r th e mo st sign if ic an t, an  a tt em pt to  so lve th e prob lems of  th e 
ra il ro a d  com mon ca rr ie r by  im po sing  fu rt h er re gu la tions up on  carr ie rs  or  a t­
te m pt in g to  s tr a it ja ck e t p ri v a te  tr ansp ort a ti on  is lik ely to  yield di sa pp oi nt in g 
re su lt s.  I t  is dif ficult  to a lt e r th e  sw eep of  his to ry . E ff ort s in  th is  di re ct io n 
wou ld  be en gu lfe d in the ov er w he lm in g pre ss ure s th a t pre vai l her e as  th ey  do 
a ll  o ve r th e  w orld.

IN HER EN T ADV ANT AGES OF WATER  TRA NSP ORT

Con sid erab le  li gh t can be sh ed  on th e succ es s or fa il u re  o f th e  ex is ting  legi sl a­
tion  fo r re gul at in g w at er  c a rr ie rs  by ex am in in g th e de ve lopm en t of  th is  par­
ti cu la r mode of  tr ansp ort a ti on  and  it s se rv ice to  th e  sh ip pi ng  publi c. Co ng res s 
took  se riou s in te re st  in de ve loping  w ate r tr an sp o rt a ti on  a ft e r 1900 an d be gan 
to  pr ov ide fo r m aj or nav ig at io n im pr ov em en ts  of ou r ri ver s.  Th e P an am a Can al  
Ac t of 1912 an d th e Sh ippi ng  Act of  1916 wer e in te nde d to  pr ov ide a fa vo ra bl e 
en vi ro nm en t fo r gr ow th  of  w ate r ca rr ie rs . Con gres s st a te d  in 1940 th a t th e 
na ti onal tr ansp ort a ti on  po lic y wou ld be to  re gu la te  th e va riou s ca rr ie rs  so as
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“to recognize and preserve the inherent advanta ges  of ea ch ; to promote safe, 
adequate , economical, and efficient service * * * .” These  objectives  have not 
been perfectly  fulfilled  and they never  will be, but  the  present regulat ion of 
wa ter  ca rriers  or any other mode of tra nsp ort ation  must be judged  in term s of 
a reasonable achievement of the goals.

The remarkable development of the  bargelines in term s of traffic and a genuine 
revolution in improved efficiency suggests that  the inherent adv antage s of water 
car riage have  proven to be genuine and that  our  Government regula tory  policy 
has  been reasonably  successfu l. Such a conclusion, however, overlooks the 
fac t th at  the  nationa l sta tis tic s for inland river traffic conceal divergent tren ds 
for  various  regions  of the  United  States. Traffic and service on the  Mississippi 
and  Ohio River systems has grown stea dily  and  rapidly  but  this is the  most 
superio r river system of the Nation.  Barge traffic on the  eas t and wes t coast  
waterw ays  has  recen tly risen a t a much slower  rate . The following  da ta show 
the  traffic trends for  the various  waterways  in billions of ton-mi les:

»
1956 1959 Pe rcen t

change

A tla nt ic  coast____  ______________________________________ 32.3 29.1 -9 .9
Gu lf c oa st -......... ............................ ..................... ................................. 15.0 16.6 10.7
Pacif ic co as t_______ ____________________________________ 5.2 5.3 1.9
Miss iss ipp i River  s y st em .. ______________________________ 56.8 65.7 15.7•

Common ca rri er  service  on the coas tal routes barely exists . We know of only 
one bargeline  th at  offers significant common ca rr ie r service on the eas tern  sea­
board  and this  has been a borderline operation  a s fa r as traffic growth and profit 
are  concerned. Many barge firms the re have dorman t rights  to serve  as  common 
ca rri ers but no longer exerci se them because shippers  have not used the  service.

The divergent trends among the  river systems shed ligh t on the question of 
whe ther  the re has  been too much or too lit tle  regulat ion of the  barge lines. We 
have  previously pointed out that  the  common carriers  as well as the  exem pt 
car rie rs on the  Mississippi River system have sha red  in the  traffic boom there. 
Would new regu lation of exempt barge lines fos ter  growth of common car riage 
on th e coasts? No. For-hire service by water has  encou ntered especially sharp  
ra te  competit ion with  the coastal rail roa ds in recen t years and 1ms simply not 
tee n able to survive. Thus, the numerous  bargeline s with  common ca rri er  cer ­
tificates have let  them  become dormant and have reso rted  to lower-cost con­
tra ct  serv ice which permit s sufficiently low r ates  on some commodities  to at trac t 
traffic desp ite rail  competit ion. Even thi s action has  not  prevented the  traffic 
by water from leveling off. as shown in the  above table. Regulation of the ex­
empt traffic with  an eye to rais ing ra tes would not develop wa ter  common ca r­
riers . By denying  shippers the  inherent advanta ges  of commercia l wa ter  tra ns ­
por tati on it would force much of their traffic to pr iva te barges and towboats 
and stop the  shipment of some of it. Regu latory erosion of all commercial 
barge service on coastal  wa ter  systems is su rely  not compatible with  the national  
policy s tate ment in th e act  of 1940.
Forty  histo ry of rive r service

The history of the  role of American river transp ortation, which can be div ided 
into  three fair ly dis tinct are as,  sheds l ight  on its proper economic position today. 
In  colonial days the  river reigned supreme as the  prime mover of freight . The 
firs t economic application of steam mechanical power in tran spo rta tion occurred 
on the  rive rs with the  development of the steamboat because the weight and 
bulk of the  ea rly engines and  the ir boilers  m ade them impract ical  for use on the  
poor roads of 1<SOO. This first wave  of technology had not been absorbed, how­
ever, when the  rai lroad came on the American scene in the  1830’s and cap tured 
the  imag ination of the  populace. The close of the Civil War also brough t the  
close of signif icant river movement as the  Nat ion’s rai lroad network was ex­
panded in 30 yea rs from 30,626 miles in 1860 to 163,597 miles by 1890.
Reasons f or  the decline of wa ter  shipments

Inadequacies of wa ter  service, 18.50-1900.—This  second era  in the history  of 
wa ter  transpo rt can be att rib uted  to three factors.  The  first was th at  the  
rai lro ad  had many inh ere nt adv antage s th at  19th century  wa ter  t ranspo rt could 
not offer the shipping public. Operating on unimproved, unre liab le rivers , water
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transp ort  was low, subject to seasonal service fai lur e due to drough ts and 
severe w inters; risk was high on the ste am boats ; and the rivers could only serve 
a limited portion of America ’s vast landmass.

It  seems quite clea r t ha t the rai lroad forged ahead  of the rive rs in this  period 
because it  was the most effective single solution to America’s tr anspo rt problems.
Americans could not afford the  cap ita l for a simultaneous, comprehensive im­
provement of waterways , railroads , and highways so it is not surpris ing that  
they concentra ted the ir efforts on the  single mode with  the gre ate st flexibility 
and versati lity  based on the  technology of the las t century .

Railroad economic power.—Superior effectiveness of the rai lroads  was the 
major reason for the decline of the r ive r transp ort  routes  b ut i t was by no means 
the only one. The concentra tion of economic and financial power  in the early  
rail road corporations enabled them  to destroy river competitors in many in­
stances at  a pace bear ing lit tle  rela tionship  to the rela tive  economic merits of 
the two tran spo rt media. There is no need to recite the various rail road abuses 
that  led to passage of the first act  to regu late commerce.

Requirement of public inve stment .—The final explanat ion of the decline of 
water service lay in its  s tru ctu ral  organizat ion for capi tal investment. Because 
the  r iver s could not be used exc lusively  by one company, the  r ive r boat operators *
had  to rely on the public to cooperate in improving the river channe ls as the 
priv ate  investors improved the  floating equipment. Since the  public was dis­
inclined to do th is on a major scale  between 1850 and  11XX), the  operators had  to 
do the  best they could with rela tive ly unimproved rivers. An industry  such as 
a rail road o r manufacturer t ha t has full control  over i ts own fac iliti es can a tt ra ct  *
priv ate capit al with  flexibility so th at  new demands for its services soon at trac t 
the  new allocation of economic resources needed to meet the  demands. Alloca­
tion of public cap ital  is nei ther as simple nor as responsive. Regard less of the  
lat en t demand for  river service, the  public at  larg e must be convinced th at  it 
exis ts before the  fund s are  forthcoming to improve the  waterways.

Any business endeavor which  involves joint  use of public and private cap ital  
is frequently  believed to have  an advantage over one which can rely solely on 
pr iva te funds, but  this not not  necessarily  so. Bargeline  managers even today 
must be as effective at  politics  as in business management. Of course, some 
arg ue th at  the public usual ly invests fund s too rapidly in nat ional economic im­
provements but this  is by no means axiomat ic. Of all the  waterway  projects 
that  were clear ly sound in term s of pote ntia l benefits rela ted  to costs, the St.
Lawrence Seaway was. Every  Pr esid ent since Theodore Roosevelt h as sponsored 
the  seaway but  it took 50 yea rs for  the public to agree. Had the  seaway been 
similar to a private automobile man ufacturing  plant, it  would have long since 
been built. This may very well seem a paradox, and it  is. The use of public 
facili ties cons titutes an adv anta ge for the  barge line but  it also is an inhe rent  
disadvantage.
Resurgence o f water transport as a new mode

The l at te r point becomes clea rer as one looks at  the pas t 50 years of the wate r 
ca rr ier industry.  The thi rd era  of the  industry sta rte d short ly af te r 1900 and 
can be trace d almost ent irely to a renewed  public willingness to improve the 
waterways. Considerable disenchan tmen t with the  rai lroads  had developed by 
th at  time and Congress a s well as  the ge nera l populace had decided tha t they had 
a bea r by the tail. Regu lation afforded some control but there was genera l agree ­
ment that  competition  from  other ca rriers  would also help insu re that  the  ra il­
roads served the Nation ra ther  tha n the railroads. Congress and shippers also <
concluded that  the decline of freight  movement by w ate r had gone f ar ther  tha n 
could l>e justified by it s rela tive  efficiency vis-a-vis the rail roads due to the  
artific ial forces mentioned above.

The Nation’s tota l domestic water traffic, excluding the Grea t Lakes, has risen  
at an extr aordinary  rate . It  has increased fivefold from 20 million ton-miles in •
1939 to nearly  120 billion  ton-miles today. In the meantime the tota l movement
of f reig ht by all modes has risen about one and a ha lf times. The use of w ate r­
ways has recovered at  a dram atic  ra te  and it  raises  the  question. “Why?”

We think it is att rib uta ble  to the public improvement of the channels accom­
panied by a technological revolut ion in floating equipment and operating  tech ­
niques. These have crea ted new and rea l inheren t advanta ges for barge  serv ice 
in today’s many-faceted tran spo rta tion environment. The avai labi lity  of year- 
round deep channe ls with adeq uate  widths, snags and sand bars removed, and 
navigation aids direc tly produce service relia bili ty similar  to that  of rail roa ds 
and truck lines . But  the  improved waterways have also permitted  the operators
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to tak e ful l adv antage  of a complete new technology. Dieselization of towboat 
produces so many efficiencies that  space does not permit discussion  o f a ll of them  
in detail but  pe rhaps a few examples w ill dem onstrate  the implicat ions . Today ’s 
diesel  towboats are smal ler than the steamboats  b ut have horsepowers ran gin g as 
high as 9,000 and averaging 2,000 as compared to 500 to  1,000 h orsepower on the  
typical old steamboats . Compared to the  steamboat, the  diesel towboat is fa r 
more maneuverable, uses less fuel per freig ht-ton moved, is more reliable so th at  
fewer hours are  lost per year for main tenance, and  it  is more nearly au tom ati c 
so th at  crew sizes have been reduced by one-half to  two-thirds.

The twin- and triple -screw prope ller is much more efficient than  the  paddle- 
wheel but  can be used only in the deep, o bstruction-free  channels provided today 
by the public. Radar , radio , and telephone comm unications between towboats 
and  shore  have increased  both safety  and  managemen t control of fleets. The  
supe rwa terw ays coupled with these  la tte r developments have  made 24-hour 
ope rations  typical whe reas  steamboats in the  la st  cen tury tied  up at  night.

An ent ire book could be wr itten  abo ut the dra ma tic  increase  of technology 
on the  rivers. Suffice it  to say a t thi s poin t th at  the modern towboat  and  
integrated barg e combination ope rating on controlled channels is lite ral ly a 
new mode of transp ort ation  and  the  Congress thro ugh  regula tory policy and  
cap ita l inves tmen t has  wisely foste red its  development. The  autom obile and 
sem itra iler truck along with paved highways were hailed as a revo lutiona ry 
new form of tra nspo rt as compared to the  horse and  buggy or wagon. Tru ly 
they were and  so, too, is today’s shallow -draft inla nd waterw ays  industry. 
Inhere nt advantages today

Has  the  resu rgence of wa ter  tra nspo rt stemmed from  freedom from  arti ficial 
regulatory  re st ra in t afforded by the  exemptions  in the  1940 ac t or from  funda­
men tal forces rooted in genu ine economic adv anta ges? The  above reco rd of 
the  development  dem ons trates th at  inlan d river tra ns po rt service has made 
a comeback because new waterw ays  and technology enable it  to do cer tain 
tra nspo rt tasks more effectively  than  other tra nspo rt modes. Regulat ion th at  
sta rte d in 1940 has  played a minor role in the new story of bargeline service.  
Shippers  may be very fortu na te th at  more extensive  regula tion  was not applied 
in 1940. Yet, some observers  in the  waterw ay indust ry and  the  rai lro ad  group 
wonder if  tra nspo rt service as a whole in the Nation wouldn’t somehow be 
improved if comprehensive regulat ion were extended over all  barge operato rs. 
They must  eith er believe th at  thi s would improve barge service a t an  even 
fa st er  ra te  tha n actual ly occurred  or th at  it  would slow down the  development 
of barge service. The former hardly  seems possible and the la tter  is open to 
question  as a desira ble way to help shippers. Some resear che rs seem unw ittingly 
to imply th at  they  des ire to help  common car rie rs for the sake  of the  ca rri ers 
but  sure ly the  Government role  in transp ortation is to help  the  travel ing  and  
shipping  public ra ther  tha n any  pa rticu lar  group of  t ranspo rt firms. To assume 
th at  goods are  transp orted so th at  carrie rs will have somethin g to do is to 
pu t th e ca rt before the  horse. This i s not good tran spor t policy.

We have sta ted  th at  the reb irth of inland river traffic was  inevitable because 
the  new barge opera tors  have cer tain new and unique ad va ntag es ; so these 
shou ld be summarized. The  economies of scale of the  bargeline coupled with 
low capital cost per  ton-mile  of fre igh t produces extre mely  low-cost mass  tran s­
port for  domestic  purposes. Pack aged  fre igh t does not move in significant 
volume by river because ind ividual shipments are too small. However, bulky 
mate ria ls th at  can be conc entrated  in large masses and th at  a re  mach ine loaded  
and  unloaded can move cheaper by barge  tha n any general-purpose land ca rrier.  
Typical barge rat es approx ima te about 0.4 cents i>er ton-mile whi le rai l ra tes 
avera ge about 1.6 cen ts i>er ton-mile  but  are  probably 1-1.2 cent s for  the  same 
consist  as moves on barges . Tru ck costs are  much higher  than  eit he r of these 
but the  serv ice in many insta nces  for high value goods on sho rt hauls  i s superio r.

On the  oth er hand,  barge service is low speed since the  typ ical tow average s 
8 miles i>er hour; and the  routes are res tric ted  to are as whe re the  wa ter  is 
available. Nei ther  of these seriously limi ts movements of basic, bulky ma ter ials 
such as ores, coal, petro leum products,  chemicals, logs, agg regates such  as sand 
and  gravel for cons truct ion, and gra in moving from elevators. Speed is not 
impor tan t and the plan t fac iliti es simply  locate by the  river banks whe re the 
low-cost tra ns po rt is ava ilab le ra th er  than  expecting  the  tra ns po rt rou tes to 
come to the new facil ities .
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ORIGIN RATIONALE  OF EX EM PT IO NS  AN U FA ILUR E TO USE  AVA ILA BLE REGULATION 
TO PROTECT COMM ON CARR IERS BY WATER

Reasons for regulations in the act of 1940
An examination of the rationale underlying the regulatory provisions for water 

carrie rs in the Transportation Act of 1940 will shed considerable light on the 
current question of whether the exemptions in par t II I of tha t act should be 
continued or altered. World War I and the Great Depression contributed to 
the agitation tha t brought water carrie rs under  regulation in 1940. The war 
had stimulated excess capacity, especially in the coastal shipping fleet, and the 
depression caused chronic inadequate demand for most forms of transportat ion.

Congress rightly cast about for actions it might take to help the carr iers  and 
it is no wonder that  the decisions to bring the trucklines, the wa ter carrie rs, and 
the airlines under regulatory control all came in 5 years from 1935 to 1940. Three 
factors contributed to the passage of the new regulation. One was the fact  th at 
the ra ilroads and motor carr iers felt tha t if they were regulated, certa in classes 
of water carriers should be. They were particularly  concerned with thei r re­
lations to common carriers  by water and competition for nonbulk traffic. The 
Federal Coordinator in his report in 1934 on the water industry and in later 
testimony pointed up the need for regulation where there was direct competition 
between the bargelines and the railroads. As a second reason, the report also 
noted what appeared to be excessive competition among the coastwise wate r ca r­
riers. A thi rd factor that  contributed to initiat ion of regula tion for motor, air,, 
and water was th e desire to develop common carrier  service in these new modes.

The first reason for regulating the common carri ers still has merit. So does 
the third  but, regarding the second, we believe our entire testimony demon­
strates tha t there presently is no justification for giving added regulatory pro­
tection to the  shallow-draft common carrier by water. Indeed, common carriage 
service is becoming relatively less important to the public interest. Besides, the 
chronic excessive competition among r ail carriers in the 1930’s did not prevail 
among river operators, and it appears tha t the inland river industry since 1940 
has not generaly hail persistent excessive competition. Its marke t has increased 
almost fivefold and i t did not have serious wartime overtonnaging as on the high 
seas. Therefore, it is difficult to understand  how analysts deduce that the inland 
river industry is characterized by so much chaotic competition (too l ittle  traffic 
for too many carriers) tha t even the extent of regulatory protection growing 
out of the Great Depression is now inadequate. The experience of the past  two 
decades actually suggests tha t supply and demand for river service have been 
reasonably well equated so tha t the competition has not been of a debilitating 
type which requires regulatory controls more stringent  than  the existing pro­
visions. There may have been some recent similarity with the depression in 
that  there has not been full level economic ouput since the 1958 recession and 
freight shipments by water and land have been sluggish. Concern with ex­
cessive competition, due to inadequate demand and excess supply, has once again 
been elicited but the excess bargeline and other transport  capacity may prove 
largely transi tory as the Nation recovers this year from the current recession. 
It seems wiser to us to continue with the necessary steps to restore full levels of 
output than to extend longrun regulation to solve a shortrun recession-bred 
problem.
Reasons for  the water traffic exemptions

The above analysis of the reasons for regulating water common carr iers  and 
carriers of nonbulk commodities in the act of 1940 produces no evidence for ex­
panding these regulations at  the present  time. By the same token, the reasons 
tha t Congress exempted certain classes of water traffic from regulation in 1940 
prevail in the present economic environment.

Section 303 of the act deals with the exemptions of water carr iers  of bulk 
commodities and noncompetitive transporta tion of contract carrier s. Its other 
exemptions may be summarized as follows: transporta tion in terminal areas, 
transportat ion within a single harbor and by small craft, and transporta tion of 
property of the owner of substantially  a ll the voting stock in the water carrie r. 
A review of the various congressional report s and hearings on the regulatory bills 
between 1935 and 1940 reveals three  major considerations tha t led to the bulk 
exemptions. The first and most significant dealt with the degree of competition, 
the second with supposed special conditions on the Great Lakes and the third 
involved the question of the  equity of regulating some but not all carriers.
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Not contributory to excessive competition.—The Federal Coordinator of Trans­
portation, Commissioner Joseph B. Eastman, recognized a difference in the com­
petitive relationships of cont ract carr iers  of bulk commodities and common car­
riers by w ater  in his 1034 and 1935 reports. The hills introduced in Congress 
recognized the distinction by allowing for regulatory exemption of the  contract 
hulk carrie rs. Commissioner Eastman, before the  Senate committee on S. 1632, 
74th Congress, 1st session, said tha t regulation of contract carriers would only 
be justified when it  was needed for “* * * the protection of the  common car rier  
against unfair competition practices” (p. 648). The House committee in 1939 
explained the bulk exemption as follows:

“The bulk car rier  exemption in section 303 was given water transporta tion on. 
the theory tha t such transporta tion is not substantially competitive with land 
transporta tion * * *.

“The substi tute bill gives the unqualified exemption, above referred to, on the  
theory tha t the water carrie rs, given this  privilege, can carry such cargo a t such 
low cost tha t the transporta tion is not substantially competitive with common 
carr iers  by water  or with land transportation  * * *” (p. 8).

Mr. Eastman went on to explain tha t every effort has been made to avoid 
unnecessary regulation of contract water carriers .

The various congressional documents relative to the 1940 legislation made it 
clear tha t Congress intended to control competition enough to provide an orderly 
environment fo r the common carriers hut that they had no intention of guaran­
teeing any common carrier  group complete protection from contract or private 
water carriers. They also saw no reason to regulate those bulk carriers whose 
specialized service and rate s were so different from the common carr iers  tha t 
substantial competition did not prevail between the two types of service. The 
lat ter sections of our testimony deal with the question of whether competitive 
conditions and the economic environment in transporta tion today have changed 
so much as to invalida te the reasons for the exemptions in the 1930’s.

We should underscore the fac t tha t in the legislative history of the 1940 
exemptions, the agitation for regulation of water carriers came from carr ier 
groups that  wanted protection from competition rathe r than from shippers who 
felt  tha t competition was inadequate to give them good service. By the same 
token, we know of no grassroots movements on the par t of shippers today to 
demand fur the r water car rier  regulation. Yet the  prime purpose of Government 
regulation now as in the past  should be to protect the shipper and the public 
interest and only secondarily to protect partic ular  groups of transport companies.

Great Lakes exemption.—Much of the early evidence presented in favor 
of the bulk exemption deal t with the above arguments applied to bulk carriers 
on the Great Lakes. The Federal Coordinator noted this in his 1935 report 
(H. Doc. 89, 74th Cong., 1st sess.) when he referred to the types of cargo of the 
lake boats and said :

“So long as they confine themselves to such forms of traffic, they apparently 
are, as a practica l matte r, not competitive either with railroads or with the 
common-carrier s teamship lines. There are  similar  instances in the coastwise, 
intercoastal, and inland waterway trades .”

Many other witnesses testified to the same effect in the following years. The 
other  reason for exempting the l ake bulk carrie rs was tha t they competed with 
Canadian bulk carr iers  which were excluded from Canadian regulation. For 
example, it was generally concluded that  regulation to protect common car­
riers, such as high minimum rate s for the lake contract operators, would merely 
shif t the cargo to Canadian contract operators rather  than help any of the 
American common carrie rs. The same logic applies today and is complicated 
by the fac t tha t the St. Lawrence Seaway has opened the lakes to foreign 
flags of all nations. A British tramp operator which takes a load of grain 
from Duluth directly overseas competes with an American domestic lake boat 
which quotes rates to haul the grain to Buffalo for transshipment to an ocean 
ship or to railroads which take  it  on to Baltimore for export.

Extension of regulation to the exempt barge operators while exempting lake 
carr iers  would create  serious distortions because the unregulated lake bulk 
carr iers  compete directly with the inland river firms. This problem was 
raised in the discussions of the  bills in the 1930’s and it  is more intense at 
present. The four major bulk commodities on the lakes are iron ore, coal, 
grain, and petroleum products. These are also prime revenue traffic for the 
river bulk carriers . Very direct and intense regional and route competition 
does occur between the inland rivers  and the lakes. Grain in the northern
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Great  Pla ins can eith er move down by barge on the  Mississippi River to New
Orleans or move through lake  port s such as Duluth. Depending on rat es  for
lake boats versus barge service, grain moves eith er through Chicago by lake
or down the Illinois Waterw ay and the Mississippi Rive r or Tennessee River,
respectively, as feed gra in in the South. Grain  moved by lake and river meets
and competes at  common market points  both for exp ort and domes tic use.

Coal moves by barge  from West Virginia  fields down the  Ohio River and up 
the  Mississippi to the  n orth ern Grea t Pla ins market but  it also moves in compe­
titio n with  this rou te by rai l to Lake Erie por ts for  movement by exempt 
con trac t boat to the same region. Similar competitive rela tions exist  for  oil 
movements in some instances.  A decision to regula te rat es  upw ard for  the  
prese ntly exempt riv er commodities to help common ca rriers  will pat ent ly cause  
substantial traffic to be  lost  to  th e exempt Americans and foreign lake operators.
Since the  exemption for Grea t Lakes car rie rs must be reta ined  in ord er to 
ass ist them in competition with unregula ted Canadian car rier s, the  exemption 
for  river  ca rriers  should be reta ined  to p ermit the rive r carri ers to compete with  
the ca rriers  on the  Great Lakes.

Equit y: The case of coastal shipping.— A final problem th at  Congress en­
countered in the  1930’s with the exemptions and which it  faces now is the •
question of whethe r equity  requires that  all transpo rt ca rri ers be regu lated
if some are. Many common carr iers since 1920 have repeatedly lobbied for  new
or added regu lations of the ir pa rti cu lar  groups. If  they rea lly feel th at  regu­
lation  was and is a handicap, they should not have encouraged it. The  motor
car rie rs are  a case  in point. A major  upshot of regu lation of common ca rri ers •
is the  certif icate  of convenience and necessi ty which obligates the  Government 
to allocate a c ertain  scheduled service tra nspo rt marke t to some common ca rri er  
and to protect th at  marke t from excessive  competit ion from other common 
carr iers . The  fact  that  certif icates, i.e., routes, are often sold today by car ­
rie rs for  large sums of money shows th at  common carrie rs really thin k that  
Government control of rou tes is worth  money in the bank to them.

Nevertheless, anyone  can unders tand th at  regu lation res tricts  management 
and crea tes unique privat e management problems. An add itional  poi nt that  
mus t be considered is that  the  investme nt of cap ital  in common ca rri ers by 
land and wa ter  before 1940 was made in full  cognizance of widespread, un­
regulated  con tract car rie rs by water. New investment since then has been 
made with the  knowledge th at  Congress had specifically exempted cer tain 
car rie rs from regulation. This mit igat es the possib ility th at  unequal regula­
tion  will be inequi table.

A final aspec t of equity  is th at  Congress to date has  fel t no obligation to any 
car rie r group to provide for  regu lation of all its competi tors. It  has exempted 
some while regulation of othe rs var ies from mild restr aint s to major  controls.
The degree of regu lation for each ca rr ie r class should be based on economic 
fac tors  and other national  tra nspo rt goals ra ther  than a belie f th at  a ll firms in 
the  N ation  should be treate d with  identic al legisla tion.

Even where regula tion of water  c ar rie rs  ha s existed  alongside ra il regula tion, 
equity or fa ir  treatment has  not always resu lted.  Some laws may  have intended 
equal t rea tme nt, but  service questions have been raised about the  degree to which 
the In ters ta te  Commerce Commission has car ried out equal tre atmen t in fact.

The Commission wan ts additional power over con trac t ope rato rs to protect 
mar itim e coastwise common carri er  service, but they have  permit ted  rai lroad 
competit ion to make a fronta l assault  on thi s class of common carr iage . Rail­
roads  have been unrelen ting in  adjus ting ra te  struc tur es to elim inate coastwise k
wa ter  competition. In the  past they have  used the  following tactics , although 
some of these a re now prevented by the  Commission : lo ng-short-haul relief to cut 
rates between ports served by co asta l car rie rs, high local ra tes to  and  from port s 
to discourage  shipments from inlan d poin ts by rail -wa ter,  oppos ition to quoting  
joint rail -wate r rates even though the  law require s them, depressed rat es  on •
major catego ries of coasta l traffic, a nd reluc tance to make prop ortiona l ra te  cu ts 
except  for a ll-ra il traffic. If  the rai lro ads had been more judic ious in cooperating 
to fulfill the ir obligation  of p roviding  common ca rri er  ra il and wa ter  service to 
the  public, one could be more sympathetic  with their requests  for  regu lation of exempt water  carr iers .

We assume there is no need to amass evidence to suppor t these  state men ts 
since the  report on August 29, 1960, of the Senate’s M erchant Mar ine and Fis h­
eries Subcommittee on the “Decline of the Coastwise and Tntercoastal Shipping 
Indu str y” arrives  at  the same conclusions. Page 3 of the  report presents the
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following da ta for this industry from the period in 1939, j ust  prio r to the ICC’s 
assumption of jurisdic tion over domestic water  carriers, to March 31, 1960.

1939 1958 1960

In tercoa sta l s erv ice:
N um be r o f vessels - . ________________________________ 143

7,066,000

235
30,813,000

39
Sh or t t on s o f d ry  ca rg o. ..  . .  ________ ___________________ 3,625,828

Coastwis e serv ice:
N um be r of vessels  . . ._ ___________________ _____ 37
Sh or t ton s o f d ry  cargo . . ___ ___________________________ 12,241,867

This severe decline has occurred while the total ton-miles of interc ity freig ht 
traffic in the United States has grown 1% times the 1939 volume. The near de­
struction of coastal and intercoastal shipping hardly supports enthusiasm for 
the Commission’s desire to protect carriers by water. The majority view of the 
subcommittee in the report state s on page 49 tha t “* * * the Commission’s 

w methods, procedures, and in some cases its judgment were not reasonably de­
signed to achieve the objectives envisioned by the framers of the  national  t ran s­
portation  policy.”

In justify ing new regulation it is not enough to criticize the existing inade­
quacies or inequities of the transport marketplace as the proponents advocate.

• The proponents must also demonstra te tha t the added regulation will produce 
fewer and milder mistakes than the competitive environment.
WILL REMOVAL OF THE BULK EXEMPTION HELP THE SHIPPE R ANI) THE  GENERAL PUBLIC ?

Control of entry
No conclusion can be drawn about the effect on the  public of regu lating exempt 

water  carriers until  th e amount and type of proposed regulation is known. The 
suggestion has been made tha t the Interst ate  Commerce Commission should 
license presently exempt bulk carr iers  and control new entry to avoid excessive 
competition. It  is very difficult to define excessive competition since a business 
operator may conclude tha t any competition from a more efficient competitor who 
att rac ts his customers is excessive. Such shifts in allocation of traffic or other 
goods are precisely wha t are expected from competition in a free enterpr ise 
system.

Common carrie rs sometimes feel tha t contract carri ers are  undue competition 
since the  la tte r usually quote lower rates and att rac t business tha t might other­
wise move on the common carrie rs. Where would the line be drawn in examin­
ing the request fo r a license from a new bulk wate r ca rrier? Would it be denied 
if he expected to get any business at all since this might come from common 
carriers? Or would approval be forthcoming provided he was to att rac t a littl e 
traffic by giving the shipers slightly lower rates  but not if the shipper saving 
would be substant ial so that  they would ship large volumes with the new contrac t 
operator?

The proposal to license exempt bulk carriers also suggests tha t entry would be 
denied if it would “violate the national transporta tion policy or  would otherwise 
be contrary to the public interest.” A new bargeline could not succeed unless it 
offered better service and/or lower rates  than some of the existing carr iers  by

M land or water. If the Commission found tha t it had to deny a license to a new
operator because h is better service or low rates  would contravene the national 
tran sport policy, then the policy itse lf probably should be scrutinized.
Minimum rates to protect contract carriers?

The suggestion has also been made tha t the newly regulated carriers would
* file minimum rates  and tha t these should “be based on cost formulas and should 

operate to insure reasonable return to efficient operators.” The implications of 
this are even more fuzzy than control of entry to deny excessive competition. 
Fir st of all, the cost formulas cannot be easily constructed. Shipers tha t use 
contrac t carriage by wate r usually have specialized shiping requirements so 
tha t each contrac t becomes a special situation. Application of a generalized cost 
formula will mean th at rates  will frequently be higher than necessary for  special 
movements.

This is by no means the chief objection to proposed control of minimum rates. 
Presumably, rate s should be high enough so tha t efficient operators will enjoy
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reasonable retu rns . Which efficient ope rato rs?  Wa ter  con trac t operators, or 
common c arr ier s by water,  or common ca rri ers hy rai l? It  seems implicit that  
the recommendation to control  minimum ra tes contempla tes protec tion of the 
efficient c ont rac t car rier s. However, ra te  minimums set at  levels reasonab le for 
contrac t operator s will s till be too low to give much aid  to  common carrie rs of any 
type.
Bargain rates:  Public enemy or friend t

I t  such a recommendation  means, in fac t, th at  minimum ra tes ar e to be set 
high enough th at  the contrac t ca rriers  w ill have lit tle  or  no ra te  adv antage  over 
water  common car rier s, then  it  denies low-cost transp ort ation  to the shippers. 
This  conflicts with  the  goal of nat ional tra nspo rt regu lation which we said in 
the  beginning of t his  pai>er is to allocate traffic to the most efficient mode. There  
may be other nat ional objectives besides  economic efficiency th at  w ar rant  supe r­
seding the free ma rke t but  they should always  be c aref ully  identified and cri ti­
cally  examined.

While the  stat ement  in the  “Nat iona l Tra nsp ortation Policy,” preliminary 
dr af t of a report prepared  for  the  Committee on In te rs ta te  and  Foreign Com­
merce, U.S. Senate. Jan uary 1961, cer tain ly does not  prescribe ra te  minimums 
with the sta ted  objective of allocating traffic away from the  low-cost car rie rs 
by water, it  i s clear ly implied by the en tire study.  Comments such as  those  on 
page 36 of the study suggest th at  the  prime objectives in extending regu lation 
is to protect common carriers  ra th er  tha n those  “licensed bulk ca rri ers” that  
the  In ters ta te  Commerce Commission dete rmines are  “efficient opera tors” (see 
p. 532, No. 4).  The s tate ment is  as fo llo ws :

“Final ly, the princip le th at  the public  intere st requ ires  that  transp ortation 
pricing produce a reasonable  return , comparable to indust ry overa ll, should be 
enunciated by the  Congress for the guidance of all concerned, car rie r, user, 
and regu lato ry agency alike. Regulato ry loopholes through which users of 
tran spo rta tion seek bargain rat es fo r their own shipments regard less  of genera l 
effect should be closed.”

On the  previous page of thi s discussion enti tled “The Concept of Bargain  
Tra nsp ortation” the  re por t says th at  the tendency toward bar gain transp ortation 
must be stopped and th at  a  “floor mu st be establish ed under the  p ricing of each 
mode of tran spo rta tion which will insure  the  public again st the cumulative 
effect of widespread below-cost compe titive pricing.”

We do not see reason for  ala rm th at  business firms are try ing  to reduce costs 
whe ther  it  is in the  buying of tran sp or t or of supplies. This is an underlying 
assum ption in the cap ital isti c economy. The  study cited above parad oxically 
suggests that  when each individual shipper str ive s to receive  tra nspo rt service 
at  “bargain  rat es” th at  the  cum ulat ive effect on the  public will be to raise 
tra nspo rt costs and rate s.

“Future p romotional and regula tory actions should reflect the  fac t tha t, in the 
long-range public interest, bargain transp ort ation  is inimical to a heal thy 
economy.”

The Government, ther efore, is supposed to protect the  public intere st from 
the  threat  of long-range  hig her  tra nspo rt rat es  by using regulat ion to manda- 
tori ly raise rates in the  short  run. In the  case of bulk wa ter  car rier s, we do not 
comprehend how thi s will help  the  consumer who pays tra nspo rt costs along 
with  all o ther  costs of doing business .
The role of compet ition

The free  enterprise  system uses the  invisible hand  of unremi tting competi­
tion as a goad to  force a ll firms to cut costs and  become more  efficient and to de­
stro y those who do not. Economis ts do not suggest th at  competit ion in most 
marke ts should be mellowed so t ha t it will trea t firms gently  and the  an tit rust 
laws  are shaped to insure  th at  it  remain particular ly intense. We have  all 
seen a case in the  elec trical equipm ent ind ust ry a year ago in which the  Anns 
themselves  set  t he ir own “minimum rates” to avoid “excessive competi tion” and 
“barg ain rates.” The decision is yours, of course, bu t we suggest it is of ten some 
competing businesses that  d islik e competi tion, ra ther  tha n the  public. Competi­
tion must be assumed t o be the f rien d and  protec tor of the  consumer in any ma r­
ket unti l stron g evidence to  t he  contrary  has been marshaled.
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WIL L REMOVAL OF THE BU LK  EX EM PTION HEL P THE PL IG HT  OF TH E  RAILROADS AND  

OTHER COMMON  CARRIERS?
R ai lr oa ds

Pro po sa ls  fo r co nt ro l of  en tr y  and  ra te s fo r w a te r ca rr ie rs  of d ry  bul k com ­
m od it ie s wi ll pr ob ab ly  ha ve  l it tl e  ef fect on any  c om mon  c arr ie rs . Su pp os ing th a t 
th e re gula tion  w er e es ta bli sh ed  to  mee t th e  ob ject ive of  pro te cti ng  comm on  car­
ri ers , th e  am oun t of  tra ffi c th a t wou ld  sh if t to  comm on c a rr ie rs  w ill  be su r­
pr is in gl y sm al l. Most tra ffi c mov ing by  ri ver to day  o ri g in a te s a t ri ve r po rt s 
an d is co ns um ed  a t  or ve ry  near o th er ri ver po rt s.  Mo st of  th is  tra ffi c en joys  
su ch  low  ra te s by  ba rg e ca rr ie rs  in  th e  ne ighb or ho od  of  2  to  4 m il ls  per  ton- mile  
th a t th e  ra il ro ads ca nno t af fo rd  ra te s  low  en ou gh  to  co mpe te  fo r it.  In  o th er  
words , th e  ba rg el in es  a re  mov ing hu lk  m ate ri a ls  be ca us e of  th e ir  in here n t a d ­
va nt ag es  of  low -co st tr ansp ort a ti on . On som e ite ms th e  ra il ro a d s a re  ab le  to  
a tt ra c t a t  le as t a  po rt io n of  th e  tra ffi c by qu ot in g ra te s bar el y ab ov e th e ir  ou t- 
of -p oc ke t co sts w ith li tt le  al lo wan ce  fo r th e ir  hi gh  ov er he ad  costs .

The  ne w le gi sl at io n m ig ht be  fr am ed  in su ch  a w ay  as  to  re qu ir e  th a t bar ge 
ra te  m in im um s be ra is ed  near ra il ro ad  ou t-o f-p oc ke t co st s to  he lp  th e  ra il ro ads 
so th a t,  co ns id er in g th e un eq ua l se rv ic e chara cte ri st ic s,  ea ch  mo de  wou ld be  of  
th e  sa m e a tt ra c ti veness  to  sh ip pe rs . T his  wou ld  de pr iv e th e  sh ip pe r of th e  in ­
here n t low -co st ad va nta ge s of  th e  w at erw ays bu t co uld no t ap pr ec ia bl y he lp  
th e  ra il ro ads’ fina nc ia l co nd iti on . By  quo ting  al l th e ir  ra te s  on  w at er -c om pe ti ­
tive co mmod iti es  near ou t-o f-p oc ke t co st s th e ra il ro ads co uld a tt ra c t perh aps a 
po rt io n of  th e  t raffi c pre se ntly mov ing b y ex em pt  bu lk  c arr ie rs . B ut comm on c a r­
ri e rs  will  no t be  he lped  muc h by giving  t he m  m ar gin al  tra ffic. The  k in d of  t ra ffi c 
th a t w ill  he lp  th em  is  fr e ig h t on which  so m et hi ng  near th e ir  fu ll  co st s per ton-  
mile  ca n be  co ve red . An even  la rg e r in cr ea se  o f th e  bar ge m in im um s n e a re r th e 
prob ab le  ra il  re ve nu es  on bu lk  co mmod iti es  of  1 to  1.2 ce nts  per ton- mile  (a p ­
pro xim at e fu ll  ra il  co st fo r th e  sa m e co ns is t)  wou ld,  ho wev er , be  u nc on sc iona ble.  
I t  wou ld  dest ro y th e  co mmercial ba rg el in es  of  al l type s. B ut su pp os e fo r th e  
sa ke  o f anal ysi s th a t th is  a ct io n w as  de em ed  ne ce ss ar y as  a  d es pe ra tion  m ea su re  
to  he lp  comm on ca rr ie r ra il ro ads.  W e do ub t th a t even  su ch  ex tr em e ra te  co n­
tr o l wou ld  sh if t muc h tra ffi c to  them .

F ir s t of  a ll,  th ere  i s th e  o bv iou s pr ob lem t h a t man y sh ip per s could  sh if t to  th e ir  
own eq uipm en t. The ba rg e sh ip pe rs  to da y a re  pre dom in an tly  m ate ri a l pr oc ­
es so rs  or ba si c in dustr ie s su ch  as  st ee l, e le ctr ic ity  gen er at io n,  ch em ical  pr oc es s­
ing g ra in  pr oc es so rs , an d oil  re fine rs  which  ca n oper at e a t opt im al  eff icie ncy  in  
la rg e- sc al e p la n t unit s.  Dou bl ing or tr ip li ng  ex em pt  bar ge ra te s  will  no t fo rc e 
th es e fir ms to  sh ip  vi a ra il ro ads.  M an y of  th em  wou ld no t h esi ta te  to  purc has e 
a to w bo at  an d a fe w  b ar ges  to  ca rr y  th e ir  ow n goods. Alarm  has be en  ex pr es se d 
a t  th e  ra p id  in cr ea se  of p ri v a te  ca rr ia g e  a t th e ex pe ns e of  comm on carr ie rs , bu t 
th e  avail ab il it y  of  co mm er ci al  con tr ac t ca rr ia g e  a t ve ry  low  ra te s  is  th e  on ly  
fa c to r th a t h as  p re ven te d  a  mor e d ra m ati c  gro w th  of  p ri va te  sh ip m en t.
Other  a lt er na ti ves ava ilab le  to  fr u st ra te d  sh ip pe rs

High min im um  ra te s  w ill  sh if t mos t of  th e  p re se n t ex em pt  w a te r tra ffi c of  
sm al l and la rg e sh ip per s to  p ri va te  bar ge carr ia ge  bu t not al l of  it.  W ill  mu ch  
of  th e  re m ain der mo ve  to  th e  ra il ro ads?  W e th in k  no t. Thi s ca n be de mon ­
st ra te d  by  ex am in in g a co ns is t of  th e  ri ver tra ffic. The  to ta l do mes tic  w ate r 
commerce  w as  divi de d as fo llo ws in  1959 on a to nn ag e b a s is :

Percent Percent
Pet ro le um  an d pr od uct s 42. 6 G ra in 1. 4Co al an d cok e 18. 0 Sea sh el ls 3.1Sa nd  an d gr av el __ 12 .7 All o th er ___  8 .0Ir o n  o re  and  st eel 8 0
Logs an d lu m be r 4 .0 Tot al  _ _ _ _ . 10 0.0C hem ic al s__ _____ 9 9

On th e M is siss ip pi  It iv e r an d it s tr ib u ta ri es,  which  ca rr y  th e lion ’s sh ar e 
of  A m er ic a’s ba rg ed  tra ffic, th e  br ea kd ow n w as  as  fo llo ws in  1960  ou t of  a to ta l
188 m ill ion to n s :

Che mical s
Percent

_________ 4. 6Co al an d coke
Percent

. 37 .8
Pe trol eu m  an d pr od uct s _ 25 .6 O th er  _ 10. 3Sa nd  an d gr av el 12. 9
G ra in _ 4 .8 Tot al __________1 00 .0Iron , stee l, Ir on  or e 4 .0

83168—02-----11
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The data  demonstrate succinct ly that  63 j»ercent of the tota l water  tonnage 
is coal and petroleum. A care ful study  of the petroleum indu stry  and interviews 
with  executives from major  refiner ies in 1957 and 1958 leads us to believe 
that  higher barge rates would dive rt to the rail roads very lit tle  of the vast 
quan titie s of crude petroleum and refined product moving by river.  Pipelines 
are  used to ship oil long distances where rivers  are  not avail able  and thei r 
costs are  extrem ely low. Technology of pipelines and tank  barges has simply 
elimina ted the  rail road as a prac tica l alte rna tive  for this produc t. The battl e 
is essentially between the bargel ines and the pii>eliues owned by the refiners. 
Higher minimum rate s for the exempt tank-barge operators will force the re­
finers to build more pipelines but it will not material ly help the  railroads , so 
even proponents do not sugges t removing the liquid exemption.

In the  introduction  we discussed the developments in coal tran sportat ion. 
The e xtra high voltage transm ission line is carry ing steadily increasing  volumes 
of coal and competes with  both the rail road s and the  rivers. The electric 
power market used 11 percent of our  annual coal consumption in 1940 and is 
approaching one-half of today’s needs. The bulk of the  barged coal is for this 
purpose. A number of uti litie s that  recent ly built  plants  on the  banks  of the 
Ohio River stated tha t if river rat es had been much higher, they would have 
located their  plants  on large  coal mines and would have shipped it by wire. 
This has already  occurred with a few of the generating plants. Coal pipelines 
offer still another  alt ern ative to shippe rs. Once again, regu lated  higher rate 
minimums will divert much less traffic than might be ant icipated  to railro ads.

One-third of the tota l river traffic remains. Tonnagewise, stone, sand, and 
gravel for aggregates in construct ion rank next  to coal and oil but  the hauls  
are  extremely shor t and would either  cease to move, would move by private 
barges, or perhaps  some would move by contrac t barges, desp ite the higher 
regula ted rates.  Considerable iron and steel might be diverted to rail road 
if it  were not for the fact  th at  most steel firms are large  and already  own 
some of the ir own barges and towing equipment and could expand the ir 
priv ate fleets. Fail ing this in some instances , the steel movement might simply 
cease since it moves gre at distances due to low water ra tes and has thereby 
increased intermarket competi tion between steel-producing centers. Chemicals 
cons titute a much smaller frac tion  of the  river traffic but  many of them move 
in highly specialized barges th at  are  typically owned by the  chemical firms 
themselves who contract with  towing companies. Needless to say, higher towing 
rat es will not force them to s crap  the ir barge fleets merely for  lack of company- 
owned towboats. Some chemical items would shi ft to rai l but  by no means 
the  larg er portion of the  tonnage. Some grain  shipjters alre ady  own towboats 
and more own barges. Final ly, many plan ts along the rivers  were  physically 
designed to  receive or ship  goods ent irely by barge  and could not ship by ra ilroad 
under any circumstances .

By all odds, we thin k those  who propose more regulation  of water car rie rs to 
help rail road s would be disappointed in 5 years.  The sum tota l of the resu lts 
would be about as fol low s: Pr ivate  barge car riage would jump  sharply encom­
passing the majo r portion of today’s commercial wa ter  traffic; coal shipments 
by wire  would rise  s ub sta nt ia lly ; petroleum and its  products would move almost  
exclusively by privat e barge, pipeline, and tank truck . The  rail roads would 
acquire addi tiona l bits and pieces from the  fringes, such as some coal, grain, 
and chemicals, but they  would at trac t most of this  only by continuing their 
policy of quoting water-compelled ra tes not fa r above out-of-pocket costs. The 
natio nal cost of this jiolicy wou ld be to destroy most, if not all, of the con trac t 
barge carr iers , thus denying small and large  river shippers  the  economies of for- 
hire  wate r movement or forc ing them to ship in priv ate equipment. As we said 
before, it is difficult if not impossible to change the  sweep of history . To be sure , 
the  above conclusion assumed high minimum rates which probably no one would 
recommend. If  rates were not  set high enough to cause  traffic shifts , then they 
will have li ttle  effect on the  common ca rriers  one way or another.

We are  well awa re of the pligh t of the  rail roa ds and the problems of the ir 
overcapacity.  Does the corrective  lie in e limina tion of the overcapacity  by major 
curtailm ent of nnneeded mileage and other adjustm ents  or does it  l ie in rais ing 
the rates of other commercial c arr ier s in o rder  to sustain an umbrella  of nat ion­
wide proportions?
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Co mmon  w ate r c ar rier s
Ther e see ms  to  b e less  c on ce rn  ab ou t pro te ct in g comm on  c a rr ie rs  by w a te r th an  

by la ud  bu t th e ir  se rv ic e is ju s t as des ir ab le  in  th e ir  sp here  as th a t of  th e  la nd 
carr ie rs . How ev er , th e di lemm a reve al ed  in  muc h of  th e  ab ov e ana ly s is  al so  
ap pl ie s to  r eg u la to ry  a tt em pts  t o in cr ea se  t h e ir  tra ffi c, as  in  th e  ca se  of  ra il ro a d s.  
H ig he r ra te s on  ex em pt  c a rr ie rs  to  giv e comm on c a rr ie rs  mor e traf fic w ou ld  te nd 
to  s h if t th e  tra ffi c to  p ri va te  ca rr ia ge, pipe lin es , or  w ire,  o r simpl y d is coura ge it s 
mo ve men t.

Furt her m ore , muc h of  th e vo lume of  m aj or it em s su ch  as co al  an d oi l sh ip ped  
vi a comm on c a rr ie r bar ge line s mo ve s un de r th e  ex em pt io n so th ey  hav e th e  sa m e 
ad va nta ge s as  th e ex em pt  con tr act carr ie rs . T he pr op os al  to  se t m in im um  ra te s  
co nt em pl at es  ra is in g  ra te s on ve ry  ro ug hl y tw o-t h ir ds of  th e  traf fic to  hel p th e  
sh ip pe rs  of  th e  o th er on e- th ird of  th e  tra ffic. Si nc e barg el in e se rv ic e is  p ra c ti ca l 
on ly fo r bu lk  co mmod iti es  mov ing in  la rg e vo lumes  fo r ea ch  sh ip m en t,  a fu n d a ­
m en ta l qu es tion  ca n be ra is ed  as  to  w heth er or no t th e  pre se n tly  cer ti fi ca te d  
com mo n ca rr ie rs  a re  re al ly  comm on carr ie rs . I t  may  wel l be  m or e lo gi ca l to  
ce as e re gula ti ng  th e th ir d  of  th e  w ate r fr e ig h t whi ch  th ey  mo ve  a t fo r- h ir e  ra te s  
th an  to  ex te nd  re gu la tion to  th e  othex- tw o- th irds . (A s in dic at ed  earl ie r,  no  
re al ly  accura te  in fo rm at io n ex is ts  on th e comm on  c a rr ie r sh are  o f to ta l barg e 
tra ffi c bu t t he se  appro xim at io ns may  h av e s om e v al id it y .)

U se rs  of  do mes tic  w a te r se rv ic e see m to  hav e do ne  ve ry  sa ti sf ac to ri ly  th e  p a s t 
20 ye ar s as  refle cted  by  th e  fivefo ld in cr ea se  of  traf fic on  th e  ri vers , ye t th ey  
ha ve  ha d on ly  lim ited  comm on c a rr ie r w ate r se rv ice.  In  th e  fa ce of  th is , th e  
In te rs ta te  Co mmerce  Com miss ion and o th er gr ou ps  have su gg es te d th a t th e  
w ate r sh ip pe rs  need  th e  ai d of  m or e re gula tion  to  give  th em  ad ded  comm on 
ca rr ie r se rv ice .

In  th e fina l anal ysi s th e  en ti re  pr ob le m  w ith th e new pro posa ls  fo r ad de d 
re gu la tion  is th a t it  is no  lo ng er  adm in is tr a ti vely  fe as ib le  to  ex pe ct  re gul at io n 
to  prov ide com mon carr ia ge a ra in p ro of um br el la  of  pr ote ct io n from  outs id e 
co mpe tit ion.  F o r th e var io us re as ons di sc us se d in th is  pap er , to day ’s sh ip pe r 
has man y tr an sp o rt  a lt e rn a ti ves be side s re gul at ed  comm on ca rr ie rs  by la nd or  
w ate r an d re gula te d  con tr act w at ei - carr ie rs . To pre se rv e comm on c a rr ie r 
se rv ice,  ra te  leve ls  c an  be ke pt  up  and en tr y  ca n be re st ri c te d  fo r th e  co mm er ci al  
tr an sp o rt  sector , bu t th e  l arg e vo lum e sh ippe i’ of  dry  bu lk  go ods can not be  for ce d 
t<> us e th e co nt ro lled  se rv ice . The  re gu la to rs  are  li ab le  to  find th a t th ey  a re  
ju di ci ou sly gu ar din g an  em pt y ban k in va in .

In  th e da ys  of  th e re gula te d  ra il ro ad  mon opoly th e sh ip per  had  ve ry  li tt le  
ch oice  in  se lect io n of  mo des an d ty pe  of  tr an sp o rt a ti on . A co mpl etely dif fe re nt 
en vi ro nm en t pre vai ls  to da y an d th e av er ag e sh ip per  in his  ne w-fo un d free do m 
an d fle xibi lity is no t lik ely to  le t e it her th e re gu la to rs  or th e  ca rr ie rs  d ic ta te  
to  him  hi s mode of  tr ansp ort , h is  tr an sp o rt  se rv ice,  or th e  ra te  th a t he  will  pa y. 
Con gres s ca nn ot  ef fecti ve ly  ham st ri ng  th is  new fr ee do m  of ch oice  in  tr a n sp o rt a ­
tio n,  an d even if  it  cou ld,  it  sh ou ld  no t.

L eg is la tive  ch an ge  f ro m  no w on m us t reco gn ize th a t as  a co ns eq ue nc e of  te ch ­
nolog y an d ri si ng  inc om es th e m ajo r co nt ro l ov er  in te rm odal  co mpe tit ion an d 
th em iaxi m um  ra te s sh ip pers  a re  w ill in g to  pa y is  p ri va te  tr an sp o rt . Thi s is  not 
a tim e to  tig ht en  co nt ro l ov er  w ate r c a r r ie r s ; th e con tr ary  is  mor e appro pri a te .

Professor W aters. I will make one insertion in the statement that  
does not appear  in the typed copy that yon have. Tha t will come 
after the first paragraph.

1 he national transportation task is to allocate labor, raw materials,  
and capital  equipment to each tr ansport mode and c arrie r so th at the 
maximum satisfaction of shipper needs is produced at the least cost 
of productive resources.

I he suggestion has been made that  the Government extend regula­
tion to additional water ca rriers  as a means of equaliz ing competitive 
conditions and aiding railroads. This would be unwise. We think 
much of  the railroad problem is at tributable to changing technology 
and changing preferences among shippers.
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The recent low earnings of common carrie rs, a year or two ago, are 
largely attributable to the 1958 recession, the 1959 steel strike and the 
1960-61 recession. The current recovery is already being reflected 
in improved earnings of common carriers.

The Doyle committee of the Committee on Inte rsta te and Foreign 
Commerce of the Senate of last year er red when they projec ted future  
common carr ier traffic at a low level to 1975 by using the 1955-59 
period as a guide to the future as shown in chart 1 on page 83 of the 
Do vie repor t.

Two types of projections were offered based on 1955-59 and 1946, 
1959. The 5-year base points toward a very dismal futu re for  reg­
ulated service but the 5-year span is perilously brief for making such 
projections and is difficult to defend. Such a trend line is unduly 
tilted downward by the economic boom of 1955-57 and recent reces­
sions.

Addition of the 1975 estimates for both regulated and unregulated 
traffic yields  a total national traffic volume th at is 18 percent  less in 
1975 for 1959. Such a steady decline in national freight shipments 
could only come about from sustained economic stagnation or 
deterioration .

Our regula tory policy for the future should not be based on the 
expectation of such a dismal economic environment or on such dubious 
analyses.

Some shif ts in traffic will go on inexorably in spite of efforts to  con­
trol  the shif t by extension of regulation. Indeed, it is our belief th at 
regulation now plays a somewhat restricted role in shaping the dis­
tribution of traffic.

If  legislation were passed for control of entry and all rates for com­
mon and contract water carriers , we th ink that the amount of traffic 
tha t would shif t to common carriers , whether water or rail, would 
probably be small.

Most traffic moving by river today originates at river  ports and 
termina tes at or very near other river ports. Most of this traffic 
enjoys such low rates by barge ca rriers  in the neighborhood of 2 to 4 
mills per ton-mile tha t the railroads cannot quote rates  covering 
thei r full costs low enough to compete for it.

In  other words, the bargelines are moving bulk material s because of 
their inherent advantage  of low-cost transpor tation. On some items 
the rail roads  are able to attract at least a portion of  the traffic by quot­
ing rates barely above their  out-of-pocket costs with little  allowance 
for thei r high overhead expenses.

Why would the effect on railroad common carriers be so limited?
The new legislation might be framed in such a way as to require  or 

to enable the Commission to require tha t barge rate  minimums be 
raised near railroad out-of-pocket costs to help the railroads so that,  
considering the service characteristics, each mode would be of the 
same attractiveness to shippers. This would deprive the shipper of 
the inherent low-cost advantages of the waterways but would not 
appreciably help the railroads' financial condition.

Bv quoting all thei r rates  on water-competitive commodities near 
out-of-pocket costs the  railroads could a ttra ct some of the dry bulk 
traffic present ly exempt under  section 303(b).
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But, common carrie rs by rail will not be helped much by giving them 
marginal traffic. The kind of traffic which would help railroads  is 
freight  on which something near thei r full costs per  ton-mile can be 
covered.

W hat would be the effect on commercial bargelines of raising rates  
on exempt traffic to near ful l railroad costs?

It  would destroy the commercial bargelines of all types. But sup­
pose for the sake of analysis that this action was deemed necessary as 
a desperation measure to help common carr ier railroads . We doubt 
that  even extreme rate control would shif t much traffic to the railroads.

Fir st of all, many shippers  would shift to their own private barges. 
The barge shippers today are predominantly material processors or 
basic industries such as steel, electricity  generation, chemical process­
ing, grain  processors, and oil reliners, which can operate at optimal  
efficiency in large-scale p lant  units.

Even doubling exempt barge rates will not force these firms to ship 
via railroads . Many of them would not hesitate to purchase a tow­
boat and a few barges  to carry the ir own goods. Alarm has been ex­
pressed at the rapid increase of private carriage at the expense o f 
common carriers, but the availabili ty of commercial contrac t carriage 
at very low rates  is a factor  that has prevented a more dramatic 
growth of private equipment.

The real consequences: More regulation, such as repeal of the bulk 
commodity exemptions which would enable the Intersta te Commerce 
Commission to control minimum barge rates and entry, would yield 
undesirable results. If  minimum rates were set at  a high level to aid 
railroads, the sum total would be about as follows:

Priv ate  barge carriage would jum p sharp ly encompassing a major 
portion of today’s commercial water  traffic; coal shipments by wire 
would rise subs tantia lly; petroleum and its products would move al ­
most exclusively by private  barge, pipeline, and tank truck . The ra il­
roads would acquire additional bits and pieces from the fringes, such 
as some coal, grain, and chemicals, but they would get most of this only 
by continuing  thei r policy of quoting water-compelled rates not  f ar 
above out-of-pocket costs. The na tional cost of this policy would be 
to destroy most, if  not a ll, of the contrac t barge carriers, thus denying 
small and large river shippers the economies of for-h ire water move­
ment or force them to ship in priva te equipment. It  is difficult, if 
not impossible, to change the sweep of history.

To be sure, the above conclusion assumed high minimum rates which 
probably no one would recommend. If  rates were not set high enough 
to cause traffic shift, then they would have li ttle effect on the common 
carrie rs one way or another. In the latter instance, the Inte rsta te 
Commerce Commission would be very likely to find itself  in the awk­
ward position of pushing on a string if ft tried to shift the newly 
regulated traffic to the common carriers .

We are well aware of the plight of the railroads and the problems 
of their  overcapacity. Does the corrective lie in elimination of the 
overcapacity by major  curta ilment of unneeded mileage and other ad­
justments or does it lie in raising the rates of other commercial car­
riers in order  to sustain an umbrel la of nationwide proportions?.. We 
think the answer to second question is “No.” Ss
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Wo uld  repeal  o f the  bulk  com mod ity exemption be any  m ore helpfu l 
to  water common ca rri ers than  ra ilroa ds?

The  di lemm a revealed in much of  th e previous  ana lys is also  app lies  
to the re gu la tory  at tem pts  to increase the  traffic o f common ca rri er s by 
water  as in the  case of rai lroads . Highe r rates on pre sen tly  exem pt 
traffic to give common ca rri ers by wa ter  more  revenue would ten d to 
sh if t conside rable traffic to pr ivate car riage,  pipelin es, or  wires, or 
sim ply  discourage its  movement.

Fu rth ermo re , much of the  volume of ma jor  items such  as coal and  
oil, shipp ed via common ca rri er  barg elin es, moves unde r exempt ions  
so that  such  bargel ines  have  the same adv antage s as the  exempt con­
trac t carriers . There for e, it can ha rd ly  be arg ued th at  the  common 
ca rri ers a re not being  trea ted  fa irl y.  They can compete  w ith  th e con­
tra ct  ca rri ers for the exem pt traffic, pro vided the y quo te the  rat es as 
low as those  of the con tract opera tor s and opera te th ei r ba rge tows 
in the same manner .

A proposa l to aid common ca rr ie rs  by wa ter  by se tti ng  minimum 
rates on exem pt traffic would con tem pla te ra isi ng  ra tes on very 
rou ghly two-thi rds  of  t he traffic to help  the  c arrie rs  of the  oth er one- 
th ird  of the  traffic. Al tho ugh many shipp ers  wou ld escape these 
arti fici ally  high  rat es bv using th ei r own equ ipm ent , some would be 
forced to pay the  high er  rates.  The resu lt would be an increase  in 
the traffic and  revenues of the lar ge  common ca rri ers such as those 
opera tin g on the Mississ ippi  R iv er  system, at the expense of shipp ers  
and of con trac t ca rri ers th at are  pre sen tly  se rvi ng  customers 
efficiently.

A poll of shippers  ask ing  them if they  fav ore d high er  barge rates 
and a reduced num ber of barge lines in orde r t o aid  t he  wa ter  common 
carriers  would ha rd ly  be expected to elici t su pp or t fo r the prop osed 
regula tion .

Ha s w ater tr an spor t fai led  to  p erform  ef fectively in the  la st decade?
The pri ma ry objec tive of the nat ion al tran sp or t policy is to serve  

the  ship pin g publ ic as  effectively as possible and at the  lowest possib le 
rates. Users  of shall ow -draf t wa ter  service seem to have  been very  
satis fied with  th e rates and  s ervice th e past 20 ye ars  as reflected in the  
fivefold increase in traffic on the  river s, yet the y have h ad only lim ited 
common ca rri er  water  service . I t is iron ic th at  in the  face of th is 
dram ati c growth , the In te rs ta te  Commerce Commiss ion and oth er 
gro ups have suggested  th at  the  wa ter  sh ipp ers  need the  aid  of  more 
regula tion and hig her rat es  to assis t the  common ca rri er s by water.

Keep the  shipp er and the  publ ic in mind. Don't  add  regula tions 
which are unneeded,  ineffect ive, and inap pr op ria te  to the  times.

In  the  final ana lysi s the  en tire  prob lem with the new proposals  fo r 
add ed regulation  is that  it is no long er ad minist ra tiv ely feasible  to 
expect regu lation to provide common ca rri age a ra inproo f um bre lla  
of  pro tect ion  from out side compet ition. For  the  var iou s reasons dis ­
cussed in the  ful l state ment, m any of t oday 's s hipp ers have m any tr an s­
port. altern atives besides reg ula ted  common ca rri er s by land or wa ter  
and  regula ted  con trac t wa ter  carrie rs.  To preserve common ca rr ie r 
service, rate  levels can be kep t up  and en try  can be res tric ted  fo r the  
commercial tra ns po rt sector, but  the larg e-volume sh ipp er  of bulk 
goods  c annot be forced to use the con trolled  service. The reg ula tor s
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are liable to find that they are judiciously gua rdin g an empty  bank 
in vain.

In the days of the unregulated railroad monopoly the ship per had 
very little choice in selection of modes and type  of transportat ion.  A 
completely different environment prevails today and the average 
shipper in his new found freedom and flexibility is not likely to let 
either fhe regulators  or the carriers  dic tate to him his mode of t ran s­
port, his tran sport service, or the rate that he will pay. Congress 
cannot effectively hamstring  this new freedom of choice in t ran sport a­
tion, and even if it could, it should not.

Legislative change from now on must recognize tha t, as a conse­
quence of technology and ris ing incomes, the major control over inter - 
modal competition and the maximum rates shippers are willing to 
pay is private transport. This is not a time to tighten control over 

I  water carriers.
Thank  you, Mr. Chairman.
Mr. F riedel. Thank you, Professor Waters, 
r would like to ask you one or two questions.
Professor, how do you feel about extending the bulk exemption 

to the railroads?
Professor  Waters. Well, I am, of course, speaking for myself here 

and not for the water carr ier interests in this. This  is one in which 
1 will give you a response and it is one that  I won’t give you the 
spouse that  I would probably give you afte r I have studied this  for 
about 2 months.

This is an incredibly complex thin g and about the time I find tha t 
I have a simple pat solution to something on first blush, then I think 
about it and I  don’t have such a simple one.

While the thru st of our testimony has been for grea ter freedom, 
you don’t go the whole gamut to no regulation at all. You stop and 
study for a long time to figure out how f ar you can edge fo rward in 
this direction and what will be the consequences of the movement.

T think it is good to star t out with the target but you would sure 
stop and consider the following items: I think you would still have 
a lot of water transpor tation even if freedom from regulation were 
extended. You wouldn’t have the same companies because I  think  
tha t in the short run a very considerable number of them would be 
wiped out.

I think over a period of time, the sweep of his tory, you would have 
a lot  of barge transportation and in the  short run probably  the effect 
of i t would be to kill off not only a fair  number of the bargelines but 
a certain number of the railroads , particularly if they engaged in 
competition among themselves. You see the evidence of that in the 
battle  between the L. & N. and the Southern going on right now in 
reduction of rates.

Secondly, I  would not  want to make the move unless I figured out 
what I was going to do about the merger movement.

That is, it is one thing to open the doors to competition when there 
are many to compete.

Mr. F riedel. In  other words, you just can’t answer this question 
yes or no as to what you would think ?
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Professor Waters. No. There is one other item I would like to 
put in. I would sure hate  to go ahead with this without raising the 
question as to whether or not I would want to repeal the Reed- 
Rulwinkle Act.

I know your problem. This is a tough one.
Mr. Friedel. Thank you very much, Professor.
Our next witness will be Mr. Jesse Brent, of the Brent Towing Co. 

of Greenville, Miss.
Air. Wrioiit. Mr. Chairman, Mr. B rent sends his apologies. As I 

indicated in my statement at the beginning, he was unable to be present 
because of a conflict.

Mr. Friedel. Does he have a statement to p ut in the record?
Mr. Wright. With  your permission we would like to have an oppor­

tunity  to file a brief statement on his behalf later on.
Mr. F riedel. Granted.
(The statement referred to was not submitted to the committee.)
Mr. Wright. In addition, with your permission we would like per­

mission to file a statement on behalf of James F. Knudson who has 
prepared an extensive statement but is unable to be here today.

Mr. F riedel. That  may be also included in the  record at this time.
(The statement referred to follows:)

Statement of J ames K. Knudson on Behalf of the Waterways, Bulk 
Transportation Council, Inc.

My name is .Tames K. Knudson. I app ear  on behalf of the Wate rways, Bulk 
Transporta tion  Council, Inc., whose business address  is 21 West  Street , New 
York, N.Y. I am an atto rney and a tran spo rta tion consul tant of the  firm of 
Eisen & Knudson with offices in Wash ington , D.C. and New York City. I once 
had the honor  of serving  a s a member  of the  In ter sta te Commerce Commission 
and was also concurrently Admin istrator of Defense Tra nsp ortatio n during the 
Korean war. As a Government official I liad occasion to study , investigate, 
judge the meri ts of. and learn to app rec iate  all the  parts  of our  gre at transp or­
tation system, including domestic wa ter  carriers  of this  country, and also 
of some other countr ies.

Before serving on the Interst ate Commerce Commission and as Defense 
Transport Administ rator , I served as Commerce Counsel for four different 
Secretari es of Agiiculture , in which capacity  I  appeared in many cases, including 
water carrier cases, before the  I nt er state Commerce Commission and other regu­
lato ry trib una ls and courts in which the welfare  of  the farm ing community was 
involved and there  learned how in timate ly bound up agriculture has  become with  
transportatio n and partic ula rly  w ith  the  so-called exempt car rier s, including the 
car rie rs of  dry bulk commodities on our domestic wate rways.

Afte r leaving the  Government to practic e transp ortation law, I was called 
hack twice, once to serve as Directo r of a Transporta tion  Task Force  for the 
Hoover Commission, second as a consult ant to the  U.S. Army Transporta tion  
Corps.

Academically, I am trying  to keep abrea st of the  ma jor  developments by 
teaching tran spo rta tion in the  School of T ransportat ion  of the  (YMCA) South­
eas tern  University and as contributing editor to a number  of tran sportat ion 
journals .

Numbered among our clients are  shippers, motor car rier s, water carr iers , 
“piggy-hack” and “fish-back” operators . We represen t both regula ted and 
nonregulated ca rriers.

I venture  these  personal details  only for purpose of qualifica tion.
My appearance today will he, of course, devoted to an effor t to convince this 

committee that, from a public in terest  standpoint and from a technical regu latory 
standpoint, the “dry-bulk” exemptions  of the  I nte rst ate  Commerce Act should not 
be repealed, modified, or otherwise abrogated as is proposed.

I shall endeavor not to duplica te the  approach to the  subject taken by other 
witnesses but to develop cer tain technica l, regulatory, and legali stic public 
intere st featu res  of the issue.
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As I un der st an d it , you  hav e be en  as ke d to  enac t re pea l le gis la ti on  th a t w ill  
ha ve  th e eff ect of  re qu ir in g  re gula tion  of  th e  g re a t pre pon der an ce  of  w ate r c a r­
ri e rs  of  th is  co un tr y who. in  te rm s of  nu m be rs , hav e be en  li er to fo re  ex em pt  fr om  
re gu la tion . The  m ajo r qu es tio n th a t yo u will  have to  de cide  is  w heth er th e  
pu bl ic in te re st  re quir es  G ov er nm en t re gu la ti on  o f th ese  p re se ntly  e xe m pt  c a rr ie rs .

The  bu rd en  of  pr oo f sh al l be  up on  th e  pro po ne nts  of re pea l to  dem onst ra te  
un eq uivo ca lly  th a t th ey  re pre se nt th e  pub lic in te re st . Unles s th is  ca n be  done , 
th ere  is no  fo un dat io n up on  which  th e  le gis la tive pr oc es s ca n re s t in an  u n d e r­
ta k in g  of  th e  ki nd  y ou a re  ask ed  to  p ur su e.

W ith th e fo rego ing by way  o f  qu al if ic at io n an d in tr oduct io n, I sh ou ld  no w 
lik e to  deve lop  fo ur p ert in en t po in ts , n a m e ly :

1. Ther e sh ou ld  be no  re gu la tion of tr an sp o rt a ti o n  fo r re gula tion  s  sa ke  bu t 
on ly  in  th e pu bl ic  in te re st .

2. Th e re gu la tion  of  th e  “l it tl e ” (e xem pt)  w a te r c a rr ie rs  w ill  pr oduce  in to le r­
ab le  bu rd en s th a t m an y w ill  n ot be ab le  to  su rv iv e.

3. Reg ul at io n of  th e d ry  bu lk  c a rr ie rs  w ill  bri ng cart e li za ti on  of  th is  se gm en t 
of  th e  in dust ry  in it s wak e,  di m in ish co m pe ti tion , and re du ce  th e  av ai la b il it y  of  
low- cost w ate r t ra nsp ort a ti on .

I  4. T he  re pe al  of  se ct ion 30 3( b)  w ill  pl ac e th e  Con gr es s in  th e po si tio n of
en ac ting  cl as s legi sl at io n of  th e  m os t gr os sly d is cri m in ato ry  kind .

1. To re pe al  th e  bu lk  co mmod ity  ex em pt io n wou ld  be  con tr ary  to  th e 
long -s tand in g le gis la tive  po lic y of  av oi di ng  re gula tion  fo r re gula tion’s sa ke  
in  th e tr an sp o rt a ti on  field an d uti li z in g  re gula ti on  on ly  to  m ee t spec ific

5  ab us es  of  th e  pub lic  in te re st .
In  th e st a te m ent of  Mr . Dav id  W ri ght , sp ea ki ng  fo r th e  W ate rw ays Co uncil , 

fa c ts  an d ci rc um st an ce s a re  se t fo rt h  dem onst ra ti ng  th a t no  over ridi ng  pu bl ic  
in te re st  is  be ing da m ag ed  be ca us e of  th e  ex em pt io n of  ca rr ie rs  of  bu lk  co mmod i­
ti es  on th e  in la nd w ate rw ays from  In te rs ta te  Co mm erc e Co mm iss ion  re gu la tion . 
To  be  su re  ra il ro ads an d la rg e re gula te d  w a te r ca rr ie rs  co nst it u te  p a rt  of  th e 
pu bl ic  bu t th e ir  in te re st  is  no t ove rr id in g.  Acc ep tin g th is  prem ise , in  which  I 
co nc ur , on  my  kn ow ledg e of th e  fa ct s,  it  wou ld  be  a sh arp  depart u re  fr om  th e 
le gi sl at iv e pol icy  th a t th e Con gr es s has h is to ri ca lly  fo llo wed  fo r it  to  ex te nd  
re gu la tion in th is  h it hert o  unre gula te d  a re a  o f  tr an sp o rt a ti on  in o rd er to m ee t 
th e  ass ert ed  nee ds  of  th e  m ajo r p ro po ne nt s.

Gov er nm en t re gula tion  of  any th in g  in  a de m oc ra tic so ciety has on ly on e re a ­
son fo r ex is te nc e— th e p ub lic  i n te re st , or  a s th e Con gres s has  oth er w is e ex pr es se d 
it,  to m ee t th e  pu bl ic  co nv en ienc e an d ne ce ss ity . I f  re gul at io n ev er  lose s th a t 
id en ti ty  or  fa ls el y as su m es  it,  th e go ve rn m en t th a t sa nc tion s th e re gula tion  has  
e it her b ecom e a u to cra ti c  or s oc ia list ic .

T his  qu es tion  of  pu bl ic  in te re st  ca n be  m ea su re d by th e  yard st ic k  of  h is ­
to ry , whi ch  has give n g re a t im pet us  as  tim es  to  le gis la tive undert ak in gs bo th  
to  im po se  an d to  remov e Gov er nm en t co nt ro ls  ov er  bu sine ss . Al l of  us  ha ve  
elec ted to fol low  on e or ano th er of th e econo mic doc tr in es  th a t ha ve  been  pr om ul­
ga te d th ro ugh th e  ye ar s.  G ov er nm en ta l co nt ro ls  a re  no t a new th in g in  th e 
wor ld . As f a r  b ac k as  th e  d ay s of  Cha rlem ag ne  in 814 th e law  had  become  fixed 
so th a t no on e could  se ll his  goods a t a hig he r pr ic e th an  th a t which  had  been 
de cl ar ed  in tim es  of  abun dan ce  or  tim es  of  sc ar ci ty . In  th e  day s of  Tho m as  
A cq ui na s in 1274 al l co nc ep tio ns  of  pr ic e could  be su m m ar iz ed  in  tw o w or ds  
“ju s t pr ic e. ” Thi s is w her e we  ob ta in ed  th e wor d “ju s t” th a t is  now in th e 
In te rs ta te  Co mmerce  Act  in  th e se ct ion de al in g with  “ju s t and  re as onab le ’ ra te s.  
D uri ng th e  da ys  of  E ngla nd’s g re a t co loni al ex pa ns io n th e  co ntr ol of  price s

• w as  look ed  up on  as an  in s tr um en t of  econo mic w arf are . B u t th e  pa tr on  sa in t 
of  m os t m od er ns  who  be lie ve  in an  ab so lu te  min im um  of  G ov er nm en t co ntr ols  
ov er  any ki nd  of  p ri v a te  bu sine ss  is  Ada m Sm ith , wh o be lie ve d in  a  fr ee  co m­
pet it iv e m ark et as  th e  id ea l or  n a tu ra l m ar ke t. H e de cr ie d al l re gu la ti on  by 
Gov ernm en t. H is  w as  a be gu il in g ph ilo so ph y an d on e th a t sh ou ld  be  revi ew ed

* oc ca sion al ly . J u s t ho w th is  ap pro ac h is to  be reco nc ile d w ith  th e  re co m m en da ­
ti on  to  p u t th e  w ate r c a rr ie r in dust ry  und er  mor e s tr ic t co ntr ols  is  di ffi cu lt 
to  pe rceive . How ev er , th e re  ar e,  on  th e  oth er  ha nd , th os e who  be lie ve  w ith  
Jo hn  S tu a r t Mi ll th a t i t  is  a co mpl ete m is ta ke to  as su m e th a t co m pe ti tion  ca n 
be  th e ex clus iv e re gu la to r of  th e  econom ic aff ai rs  of  th e  w or ld  an d th ose  wh o 
su bs cr ib e to  hi s th eo ri es  w ill  ag re e th a t Gov er nm en t re gu la tion,  a t tim es , is 
ad vi sa bl e.

O th er  ec on om is ts  su ch  as  A lf re d M ar sh al l re ac he d th e  co nc lusion  th a t 
co mpe tit ion wo uld pr od uc e th os e fo rm s of bu sine ss  en te rp ri se  bes t adap te d  
to  th e ir  en vi ro nm en t— a tr uck li ne or a  ra il ro a d  or a w ate rl in e fo r in st an ce , bu t 
he  w en t on  to  sa y th a t th e  fa c t th a t th ey  w er e be st  ad ap te d  to  th e ir  en vi ro n-
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ment (lid not mean they were the most beneficial to the ir environment . He 
thought of free  competition as a workable fac tor  but not. necessarily  the best 
possible way of life.

It  seems to be safe  to say tha t, as fa r as the Congress of the United States 
is concerned in its approach to the enac tmen t of regu lato ry type sta tutes,  there  
has been a genuine amalgam of economic thought devoted to the problem hut 
that  the end result has reflected truly a valid cross section of public interest. 
It  is as Chief Jus tice  Marshall sta ted  in Gibbons v. Ogden, the pioneer case 
in inters tate commerce, 1) Wheat. 1, G Law ed. 23, at  195:

“It  is the  power to reg ula te;  tha t is to prescr ibe the rule  by which commerce 
is to be governed. This power, like all others vested in Congress, is complete 
in itself, may be exercised  to its utmost exten t, and acknowledges no lim ita­
tions, other than are  prescribed in the  Cons titution. These are expressed in plain terms, and do not affect the  questions which ari se in this case, or which 
have been discussed at  the bar. If, as has alwa ys been understood,  the 
sovereignty of Congress, though limited  to specified objects,  the  power over com­
merce with  foreign nations, and among the several states, is vested in Con­
gress as absolutely as it  would be in a single government, having in its consti­
tution  the  same rest rict ions on the exericse of the  power as are found in the 
Const itution  of the  United States . The wisdom and the discretio n of Congress, 
their ide nti ty with the people, and the influence which thei r cons titu tent s 
possess at election, are, in this, as in many other instances, as that, for exam ­
ple, of declaring war, the sole rest rain ts on which they  have  relied, to secure 
them, from its abuse. They are the rest rain ts on which the people must often 
rely solely, in all repre senta tive governments.  [Ita lic s ours.]

There  is in regulation  of industry by Government a fittin g time and place 
element. The time was fit in 1887 for  rail road regu lat ion; in 1935 for truck regulat ion, in 1938 for ai r regula tion, and in 1949 for par tia l wa ter  c arr ier  regu­
lation, and the  record in each instance will so prove. Until  the public need 
for regula tion is proved none of the foregoing reasons for exe rting Govern­
ment controls  come into play. Laissez fa ire  is not an evil doct rine  per se. 
It  is only bad when the  public interest  suffe rs: adding a regulat ing control 
is only justified  when the  public int erest i s suffering.

There  have been times in th is country  when it was necessary and advisable for 
this augu st body to enact, regu lato ry laws to protect the public interest.

Yon did so in 1887 when rai lroads  were runn ing rio t with discriminatory 
practices, specu lative orgies and ra te  rebates, which not only became a pub­
lic evil but threaten ed the w elfa re of the r ailroad s themselves.

Yon strengthened  this legislation, in the public inte rest , in 1903, and in 1906 
because the courts had emasculated the original In ters ta te  Commerce Act. 
In legislation that  still bears the names of great Congressmen—the  Elkin s Act 
of 1903 and Ilepburn  Act of 1906—you dealt force fully with  ra te  d iscrimina tions  
and deviations from public tar iffs  and gave the  In ter sta te Commerce Commis­
sion author ity to prescr ibe maximum rates for the future , and otherwise  regu­
late  the railroads.

In 1910, because of a resu rgen t public outcry and a demonstrated public need, 
you passed the Mann-Elkins Act. which gave the Commission authority to suspend 
and investigate new railroad  rate schedules.

Three imp ortant  addit ions were made to r ailroad  regu latory legisla tion during 
the period between the  enactment  of the Mann-Elk ins measure and the  beginning 
of Federal contro l on Ja nuary  1, 1918. The first, of these  was the  Panama Canal 
Act, approved in 1912, which forbade railw ays to continue ownership or opera ­
tion of w ater lines when competi tion would thereby be lessened. This provision 
was designed to prevent concentrated control  of ship lines by rail companies. 
Jurisdiction was  confer red upon the  Commission to dete rmine the fact  of such 
competition and to allow continuance  of vessel operations by railway s under 
certa in conditions. The Panama  Canal Act fu rth er  empowered the  Commis­
sion to require equal trea tment  of wa ter  lines  by rail lines, and to require  th rough 
physical connections and to estab lish through routes and rat es  for combination  rail -water movements.

The second addition was the Valuation  Act of 1913. An autho rita tive valua­
tion of the ca rriers ’ property  had been the  subjec t of much discussion af ter  
the decision of the Supreme Cour t in Smyth  v. Ames.  But by many it. was 
regarded as  a necessary requ irement for effective regulation.

A third regu latory measure was the  Esch Car Service Act of 1917. The pur­
pose of this sta tut e was to alleviat e traffic difficulties, partic ula rly  c ar  shortages
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(w e a re  st il l heari ng  abou t th os e)  an d co ng es tio ns , which  be ca m e of  se riou s 
pr op or tio ns  w ith  th e  in cr ea se  of  traf fic  re su lt in g  from  w art im e co nd it io ns . Th e 
Ea ch  Act ga ve  th e Co mm iss ion  au th o ri ty  to  det er m in e th e  re as ona ble nes s of  car  
se rv ic e ru le s an d pre sc ribe  r ea so na ble  ru le s in  pla ce  of  t ho se  f ou nd  unr ea so na bl e.  
D uring W or ld  W ar I you al lowed  th e  ra il ro a d s to  be  ta ken  ov er  an d oper at ed  
under  Fed era l co nt ro l, agai n  in  th e  pu bl ic  in te re st , la rg el y be ca us e th e ab il it y  
of  t he  r a il ro ads to  s er ve  th e  pu bl ic  ad eq uat el y a t w ar  under p ri v a te  m an ag em en t 
ha d b ro ke n dow n.

In  ea ch  of  th es e in st ances it  w as  a specific pu bl ic  in te re st  which  w as  be in g 
curr en tl y  ab us ed  th a t th e  Con gr es s en de av or ed  to  se rv e an d pro te ct , an d th e  
le gi sl at iv e h is to ry  of  each  of  th es e ac ts  w ill  so sho w. The re  w as  w id es pre ad  
pu bl ic  su pp or t f o r a ll  o f t hes e m ea su re s.

T hi s sa m e pu bl ic  in te re s t ph ilo so ph y w as  re ad  in to  th e  T ra nsp ort a ti on  Act  of  
1920  when it  w as  fo un d th a t th e  pu bl ic  in te re st  al so  re quir ed  att en ti on  to  a 
fa ir  ra te  o f re tu rn  fo r ra il ro ads,  which  w as  link ed  to  a ru le  of ra te m ak in g.

In  th e 1920 ac t, th e  Co mmiss ion w as  al so  au th or iz ed  to  fix min im um  ra te s 
and to  br in g in tr a s ta te  ra te s in to  lin e if  th ey  d is cr im in at ed  again st  in te rs ta te  
tra ffic .

T his  le gi sl at io n ha d th e ge ne ra l ba ck in g of  th e  pu bl ic . Many of  th e  org an iz a­
tions  re pre se nti ng  th e sh ip pi ng  pu bl ic  th a t ha ve  spok en  or which  w ill  sp ea k on 
th is  re co rd  op po sin g re pea l of  se ct ion 303 (b ) su pport ed  th e le gi sl at io n th a t I 
ha ve  been  ta lk in g  ab ou t. The  le gi sl at iv e h is to ry  of ea ch  of  th es e enac tm en ts  
w il l in dic at e th a t th e Con gr es s he ld  fa s t to  th e  co nc ep t th a t on ly  unde ni ab le  
pr oo f of pu bl ic  ne ed  wou ld w a rr a n t th e  en ac tm en t of  re gu la to ry  co nt ro ls .

Con gres s he wed  clos ely  to  th is  id ea l in  o th er re gula to ry  fie lds . I t  w as  on ly 
a f te r  dem onst ra te d  pu bl ic  ne ed  th a t th e re  w as  en ac te d su ch  re gula to ry  la w s 
as th e  P ackers  an d Sto ck yar ds Act. th e  P u re  Fo od  an d D ru g Act, th e  F ed er al  
Res er ve  Act . an d th e  Com m od iti es  Exc ha ng e Ac t. ea ch  of  which  w as  patt ern ed  
up on  the or ig in al  I n te rs ta te  Co mmerce  Ac t.

Eve n duri ng  th e  1930’s, whe n pu bl ic  w elf are  as  d is tinguis hed  from  th e  pu bl ic  
ne ed  be ca me em ph as ized , th e  Con gress de m an de d ca te gorica l fa c tu a l as su ra nce s 
of  th a t pr in ci pl e to  ba ck  up  th e  ne ed  fo r su ch  re gula to ry -type le gi sl at io n as  th e 
Sec uri ti es  an d Exc ha ng e Ac t, th e  N at io na l Lab or  R el at io ns Ac t, and  th e  Com ­
m unic at io ns Act.

W he n th e  M otor  C arr ie r Ac t of  1935 w as  en ac te d,  th e re  w as  a sp on ta ne ou s 
de m an d fo r th e  le gi sl at io n,  not  on ly  by  th e  ra il ro ads,  wh o th en  sa w  th e  hand­
w ri ti ng  of  co m pe ti tion  on th e  w al l, but dimly, bu t al so  by  m os t of  th e  mot or  
ca rr ie rs  th em se lv es  an d by  m an y sh ip per s who  sa w  da nger s in un re st ra in ed  
co mpe tit ion.  In  an  offic ial In te rs ta te  Co mmerce  C om miss ion  pu bl ic at io n,  “I n te r­
s ta te  Co mm erc e Co mm iss ion  A ct iv it ie s 188 7-1 937 ,” a h is to ri ca l st a te m en t * * * 
pu bl ishe d in  co nn ec tio n w ith  th e  ob se rv an ce  of  th e  50 th  anniv ers ary  of  th e 
cr eati on  o f th e  Co mm iss ion , th e  Co mmiss ion s ta te d :

“ In  th e ir  a tt em pts  to  en fo rc e re gula to ry  st a tu te s,  th e S ta te s soon fo un d th a t 
th ey  w er e ha m pe re d by  di ffi cu lti es  of  ju ri sd ic ti on  w ith re sp ec t to th e ope ra tions  
of  m ot or  ca rr ie rs  en ga ge d in  in te rs ta te  co mmerce  w ith in  th e ir  bou ndar ie s or  
ac ro ss  th e ir  lin es . I t  w as  on ly  na tu ra l,  in  th e  in te re st  of ef fecti ve  re gul at io n 
th a t th e  S ta te s sh ou ld  a tt em p t to  ap pl y th e ir  m ot or  ve hi cl e la w s to  al l ve hicles  
oper at ed  w ith in  th e ir  bo rd er s.  T heir  ri gh t to  do  so w as  soo n ch al le ng ed  in  th e 
co ur ts . A s ta tu te  of  M ar yl an d which  re quir es  ce rt if ic at es  of  re g is tr a ti on  fo r al l 
m ot or  ve hicles  oper at ed  up on  th e hi gh w ay s of  th e  S ta te , th e  pr oc ure m en t of  
opera to r pe rm it s fo r th e  ope ra tion  of  su ch  ve hi cl es  an d th e  pay m en t of  st a te d  
ch ar ges  fo r su ch  ce rt if ic at es  an d per m it s w as  he ld  by th e  Su pr em e C ou rt  of th e 
U ni te d S ta te s to  be  va lid  as a pro per  ex er ci se  of  th e  po lic e po wer  of th e  S ta te .1 
The  C ou rt  sa id  th a t in  th e  ab se nc e of  na ti onal le gi sl at io n co ve rin g th e  su bje ct  
a  S ta te  m ay  ri gh tf u ll y  pre sc ribe  uni fo rm  re gula tions ne ce ss ar y fo r pu bl ic  s afe ty  
an d o rd er in  re sp ec t to  th e oper at io n up on  it s hig hw ay s of  al l m ot or  ve hicles — 
th os e mov ing in  in te rs ta te  co mmerce  a s  wel l as  o th er s—and to  th a t en d may  
re quir e  th e re g is tr a ti on  of  such  ve hi cl es  an d th e lic en sing  of  th e ir  d ri vers  fo r 
re as on ab le  fee s.

“Effor ts  to  se tt le  th e m an y ne w que st io ns  in co nn ec tio n w ith  use  of  th e h ig h­
way s, ro ut es , co ng es tio n of  t raf fic , di m en sion s of  e qu ipmen t, lo ad  lim its , etc ., ga ve  
ri se  to  co nf lic tin g de cision s an d re gula ti ons in th e di ff er en t S ta te s which  ca us ed  
in cr ea si ng  d is sa ti sf acti on  to  in te rs ta te  ope ra to rs . M an y pr oc ee ding s, th er ef ore ,

1 H en dr ic k  v. tf a ry to n d . 235  U.S . GIO, 59 L.  ed. 385, 35 Su p. Ct . Rep. 140  (1 91 5) .
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came before the courts for  definition  as to the  extent of the  a uth ority  properly  
within Sta te jur isd ict ion  and th at  lodged with the  Fed era l Government. Out­
stan ding decisions of the Supreme Court  were  those  of Buck  v. Kuy kendal l, 267 
U.S. 307, 69 L. ed. 623, 45 Sup. Ct. Rep. 324, and  Bush <£ Sons Co. v. Maloy, 
267 U.S. 317, 69 L. ed. 627, 45 Sup. Ct. Rep. 327 in 1925, upon cer tain res tric tive 
laws  of the Sta tes  of Washington and  Mary land,  respec tively It  was held tha t 
app ropriate Sta te sta tut es adopted primarily  to promote  safety  upon the  high­
ways  and conservation of th eir  use  a re  no t obnoxious  to the in ters ta te  commerce 
clause of the Cons titution, where  the  ind irec t burden upon int ersta te  commerce 
is not  unreasonable, but  that  sta tu tes requir ing  common carri ers by moto r ve­
hicle operating  over Sta te roads to obta in certi ficates of public  convenience 
and  necessity were unco nsti tutional as applied to such carri ers engaged exclu­
sively in inter sta te commerce, because such laws regulate d not merely  the  use 
of the  highways but  the persons  by whom the  highways may be used and  thus 
regulate d inter sta te commerce; th at  the effect of such regulat ion is not merely 
to burden inter sta te commerce but to obs truct it. Other decisions of the  same 
import rapidly followed. Even where highways have been bui lt with Federal  
aid, the same principle was applied. In Bush rf Sons Co. v. Maloy, supra, the 
Cour t said  that  Federal-a id legislation in thi s connection was of significance 
because it  made clea r the purpose of the Congress that  Sta te highw ays shall be 
-open to in ter sta te commerce. The effect was to render  such Sta te actio n inef­
fectual in the  absence of parallel Feder al regulation, and  to make  the  Sta te 
commissions vigorous proponents of Fed era l regu lation of moto r carri ers in 
inter sta te commerce.

Where is the re public int ere st of such intensity , substance, and sweep under­
lying the  recommendation to repea l section 303(b) and put hun dreds of wate r 
car rie rs under regulation?

Consider next,  if you will, the  circu mstances  that  led to the  enac tment of the 
Civil Aeronaut ics Act of 1938—the nex t regula tory  act, in times of any conse­
quence affecting tran spo rta tion. One of the  keenest studen ts of thi s act has 
said  that—

“A l imited ai r traffic potent ial and  the rela tive  ease with  which, at  the  time, 
new concerns could enter the industry, produced the  competition and economic 
insta bili ty among the smaller operato rs th at  characte rized  the  indust ry in the 
years just  p rio r to the  passage of the act  of 1938. At the same time, the  opera­
tional advanta ges  of large ai rc ra ft and the importance  of a high uti liza tion  of 
available  plane space were  c rea ting  an ever-t ightening core of oligopoly with in 
the in du st ry ; th at  is, only a smal l num ber of airli nes were doing the  grea ter  par t 
of the  business between the chief  traffic -generating cities. Such a development 
was advocated by the major lines as  the  cure  for the  ills of des truc tive  riva lry. 
This cure  was, however, but  ano the r illness, for  in it  lay the  germs of mo­
nopolistic inefficiency, lessened emphasis on improved technology and reduced 
cost, and the  main tena nce  of inflexible ra te  schedules. To cope with  this  
abnormal situ atio n—the  existence of cutth roa t compet ition and  oligopoly in 
the same industry—the type of regu lation introduced by the  act  of 1938 seemed 
impe rative if ai r transp ort ation  was to develop and become an imp orta nt pa rt 
of our nat ional transp ort ation  system” (from “Commercial Air Trans por tat ion ,” 
Fred erick , pp. 174-175).

There  is no si tua tion par alle ling  the foregoing  insofa r a s the  dry bulk ca rriers  
on our waterways are  concerned. The Commission talk s about its inabili ty to 
“stab ilize” the water  ca rri er  indust ry—but where  is the proof of the instabi lity? 
Wh at public intere st is the re aroused or demonstrable that  is exerting justi fiable 
pres sures on the legislative process to have something done about  an allegedly 
exis ting evil? Where  is the  evil? How does it man ifes t itse lf? Who is being 
hurt?  Who is benefiting unjust ly?  These are  but  a few of the  basic questions 
th at  must be asked and  answ ered  in circumstances such as those  with  which 
you a re p resen tly confronted, before  you are authorized  in the democratic process 
to act.

And what is equally  impor tan t for cons idera tion is why the Commission has 
singled out dry bulk carri ers for regula tion. Why not liquid bulk carrie rs 
also?  Why not lake  carriers ? Are these two types to remain unmingled from 
regulation and the  dry bulk ca rri ers to be placed under regu lation? If  so, w hat is the jus tifica tion for such disc riminatio n?

Beginning in 1934, as will be a scertained  by checking the legis lative history  of 
the  Civil Aeronautics Act, the ai r ca rriers  themselves sought Federal  regu lation, 
reali zing  that  the  his tory  of transportat ion  dem onst rated  t ha t the  absence of such
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re gula tion  led to  ev ils  fr om  which  not  on ly th e  pu bl ic  b u t th e  in dust ry  it se lf  wou ld  su ffer . I t  w as  in  th a t y ear th a t th e  who le  a ir  tr a n sp o rt  in dust ry  w as  th ro w n in to  co nf us ion when all  F edera l m ai l con tr ac ts  w er e ca nc el ed  be ca us e of  all eg ed  co llu sion  be tw ee n th e m ai l c a rr ie rs  and po st  office off icials  and o th er ab us es . Also, sin ce  th e  ac t of 1926 ha d been pa ss ed  bef or e a ir  tr an sp o rt a ti on  of  p as se ng er s an d m ai l de ve lope d in to  a bu sine ss  e nte rp ri se , th e re  w as  a gr ow ing se ntim en t th a t th e la w  had  become  ou tm od ed , p art ic u la rl y  be ca us e i t  m ad e no pr ov is io ns  fo r th e re gu la tion of  se rv ices , ra te s,  an d ch ar ges  of  comm on  ca rr ie r ai rl in es .

T her e is no t, I re pea t,  a para ll e l si tu ati on  ex is ting in  th is  y ear of 1961 w ith  re sp ec t to  th e hund re ds of  sm al l w a te r ca rr ie rs  of  d ry  bu lk  co mm od iti es  wh o a re  ge tt in g  alon g we ll an d se rv in g th e  publi c well  an d in  wh ose pr es en ce  o th er c a rr ie rs  a re  al so  d oing  well.
T hi s br in gs  us  to  th e W ate r C arr ie r Ac t of  1940, as  it  so m et im es  is  ca lle d,  or  ra th e r to  th e T ra nsp ort a ti on  Ac t of  1940, in  which  ti tl e  I I I , in cl ud in g sect ion 303(b ),  w as  ad ded  to  th e  In te rs ta te  Co mm erc e Ac t. I sh al l not her e duplica te  in  det ai l th e  re cit a ti ons of  le gi sl at iv e hi st ory  of  th is  a c t th a t ha ve  been giv en yo u by Mr . W ri gh t an d is  fu lly in co rp ora te d in det ai l in th e  st a te m en t su b­m it te d  by hi m  en ti tl ed  “A na ly si s of  Leg is la tive  H is to ry  of  Se ct ion 303 (b ) of th e T ra nsp o rt a ti on  Act of  1940.”
Suff ice it  to  sa y fo r my  pu rp os es , ho wev er , th a t th is  le gi sl at iv e h is to ry  show s th a t Con gr es s det er m in ed  a t th a t tim e,  a ft e r pai nst ak in g  an d exhau st iv e stud y and del ib era ti on  and de ba te , th a t co nsi de ra tions of th e  pu bl ic  in te re st  di d no t th en  w a rr a n t re gula tion  of th e dry  b ul k c arr ie rs .
I t th u s appears  th a t,  as d is tingu is he d from  al l of th e o th er re gula to ry  ac ts , th e re  w as  a wel l-co ns ider ed  de cision  m ad e by th e Co ng ress  th a t en ac te d secti on  30 3( b)  th a t th e pu bl ic  in te re st  di d no t w arr an t re gu la tion  by th e F ed er al  Gov­er nm ent of d ry  bul k w ate r ca rr ie rs  in  1940. T her e were o th er ex em pt ions  als o.The  m ai n qu es tion  th a t yo n ge nt le m en  of  th e  Co ng ress  m ust  de cide  now  is w heth er ch an ge d co nd it io ns  w a rr a n t th e  ex tens io n of  go ve rn m en ta l co nt ro ls  ov er  ano th er im port an t se gm en t of  our na ti ona l econom y an d a m os t im port an t ad ju nc t to our tr an sp o rt a ti on  co mm un ity , which  you ha ve  her et ofo re  im mun ized  fr om  su ch  co nt ro ls , w itl i good re as on , goo d in te nt io ns , an d pu bl ic  ac qu iescen ce .As an  ex -m em be r of  on e of  th es e re gula to ry  a ge nc ies , may  I sa y th a t one of  the  card in al po in ts  th a t a re gu la to r a lw ay s loo ks  fo r be fo re  undert ak in g  to  en do rs e or  to  ju s ti fy  an  ex te ns io n of  re gu la tion in ra te s,  ch arge s,  o r pr ac ti ce s,  is  th e ch an ge d co nd iti on . You sh ou ld  ask  yo ur se lves  th e sa m e qu es tion  here  an d now—Are  th ere  ch an ge d co nd it io ns  w arr an ti ng  th e re jie al  of  sect ion 30 3( b)  — ch an ge d co nd it io ns  sinc e 1940?
The  lake s,  ri vers , co as ta l w at er w ay s,  an d oc ea ns  ov er which  th es e ca rr ie rs  opera te  a re  st il l ba si ca lly  th e same as  na tu re  mad e the m.  Th ey  ebb an d flow as  th ey  di d whe n Ada m ra n  fo r a fig lea f. Man  ha s im prov ed  so m ew ha t on  n a ­tu re  in th e w id th , leng th , an d de pt h of som e o f  th es e w ate r a rt eri es.  B ut , by  co mpa riso n w ith  n a tu re ’s ha nd iw or k,  m an ’s im prov em en ts  are  pu ny , ind ee d.The  hau ling  ve ss el s which , in te rm s of  nu mbe rs , ar e  fo r th e  m os t part  non- se lf -p ro pe lle d barg es th a t ply  th e in la nd ri ve rs  an d th e sh el te re d co as ta l w a te r­way s an d th e  se lf -p ro pe lle d c ra f t th a t op er at e on lake s an d ba ys  an d oc ea ns  a re  st il l ba si ca lly th e  sam e. Ther e ha ve  bee n tec hn olog ica l im pr ov em en ts , to be su re , bu t th es e have been but re la ti ve to oth er  fo rm s of  tr ansp ort a ti on . T ha t is to  say,  re la ti vely  sp ea ki ng , th e  ra il ro ads are  a t no  gre a te r d is ad vanta ge as  f a r  as  tech no lo gi ca l im pr ov em en ts  are  co nc erne d th an  they  were in 1940, fo r th ey  ha ve  a lso m ad e fo rw ard  st ri des in tech ni ca l op er at io ns .
The co mmod iti es  th a t a re  ha ul ed  by th es e vesse ls,  dr y,  we t, an d pa ck ag ed , are  st il l ba si ca lly th e same— coal,  fe rt il iz er , su lf ur wo odpu lp,  iro n ore , gra in , su ga r,  molasses, pe trol eu m  and i>e trol enin pnx lu ct s,  ch em icals , et  ce te ra . As a m att e r of  fa c t th ere  are  on ly  ab out  th re e dozen co mmod iti es  now  ha nd le d by w ate r carr ie rs , w he re as  ra il ro a d s han dle  th ou sa nd s of  it em s.
The  type , ki nd , an d cla ss  of  use rs  (s hip per s)  are  th e sam e. To  be su re , th er e a re  more of  them  but  bas ic al ly  th ey  ar e  us er s who  w an t, need,  an d can’t ge t al on g w ithout low- cost w a te r tr an sp o rt a ti on  an d who  ha ve  fo un d th e  d ry  bu lk  c a rr ie r to  be  t he  m os t eco no mical  fo rm .
I t  is no t go ing too  fa r  to  sa y th a t in  my  op inion w er e th e  ex em pt  d ry  bu lk  c a r­ri e rs  to  be re gu la te d ou t o f bu sine ss  as  ma ny  of  them  wi ll or  if  th ey  lose th e ir  ex em pt ion,  th e big sh ip per s of  d ry  bu lk  wi ll in s ti tu te  p ri va te  ca rr ie r oper at io ns in  ord er to  ta ke  ad vanta ge of  low  co sts an d th us , th e tra ffi c th a t th e ra il s hope to  ge t by th e re pe al  of  th e  ex em pt io n wo uld no t go to  th em  in an y ev en t Thi s
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seem s to  me to be re al is ti c th in kin g be ca us e big  sh ip pe rs  a re  no t go ing to st and  
by an d see w ate r c a rr ie r ra te s as  th ey  will  be under  re gul at io n. Now , a re  
they , th e  sh ip pe rs , go ing  to al low w a te r se rv ices  to  d is appear and  th us ha ve  no 
ho ldd ow n eff ec t o n th e go ing r a il  r a te s?

The  lo ad in g chara c te ri st ic s of th e  co mmod ities  a re  th he same.  The re  ha ve  
been in no va tion s in th e way  of  im pr ov ed  m ar in e legs , co nv ey or  be lts , li ft  devic es,  
et  ce te ra , bu t he re  al so  th e de ve lopm en ts  ar e  also  re la ti ve to  o th er fo rm s of 
transportation.

W hat  ab ou t th e opera to rs  of  th e  ve ssels —o il ca rr ie rs  are  now7 hau ling  dry  
bu lk  co mmod iti es—ha ve th ey  ch an ge d?  Yes, a few  of  th e in la nd  w at er w ay  
oper at ors  ha ve  grow n in to  si za bl e co mpa nies , bu t in  th e  m ai n th ey  are  st il l 
“sm al l bu sine ss es '’ which , st ri pped  of  th eir  fre ed om  of en te rp ri se  wou ld ha ve  
a di ff icu lt tim e su rv iv in g in th e big  leag ue  co mpe tit ion in to  whi ch  they  wo uld 
in ev itab ly  be plun ge d.  (1 sh al l sa y mo re  ab ou t th is  la te r. ) The y ha ve  var yin g 
de gr ee s of  fitn ess , will ingn es s, an d ab il ity to se rv e th e pu bli c. On th e wh ole , it 
m us t be  ad m it te d,  they  a re  do ing a mo re  eff ec tiv e job th an  th ey  w er e in  1040. 
B ut a re  th ey  now  to  b e shac kl ed  fo r hav in g succeeded?  G ov er nm en ta l re s tr a in ts  
are  o rd in ari ly  p ut on men  fo r th e ev il they  do— no t fo r th e  good th ey  a cc om pl ish—  
an d th ere  is  no do ub t bu t th a t th e  c a rr ie rs  of  dry  bu lk  co mm od iti es  ha ve  re nd­
er ed  a ve ry  bene fic ial  se rv ice to th e sh ip pi ng  pu bl ic  bo th in th e field  of  se rv ice 
an d on  ho ld ing ra te s of  o th er c a rr ie rs  in  ch eck .

W hat ab ou t th e co m pa ra tive  po si tio n of  dr y bu lk  ca rr ie rs  on th e ri ver s an d 
th e  la kes —has  th a t ch an ge d?  No, th e d ry  bu lk  ca rr ie rs  st il l oper at e on a p r o  
p ri e ta ry  ba si s fo r st ee l co mpa nies  on th e G re at  Lak es  in su bst an ti a l p a r t an d 
hau l co al no rthb ou nd  on th e ir  re tu rn  jo ur ne ys . Th ey  st il l co mpe te  w ith  C ana­
d ia n  ca rr ie rs  in th es e hau ls  an d mor e part ic u la rl y  in  th e  g ra in  ha ul s.  Th ey  st il l 
of fe r th e  ty pe  of  low -cost w ate r c a rr ie r se rv ice w ith which  no o th er  ca rr ie r ca n 
ho pe  to  comp ete . The se  lake  ca rr ie rs  br in g up w ar d of  85 mill ion to ns  of  or e 
dow’n fr om  th e he ad  of  th e la ke s an nu al ly . W hat  wo uld ha pp en , w ith th e ex ­
is ti ng  ra il  car sh or ta ge s,  etc ., if  th is  tra ffic load  w er e su dd en ly  to be du mpe d on 
th e  ra il  ca rr ie rs  by vi rt ue of th e ir  be ing ab le  to  co mp ete  on a ra te  ba si s un der  
re gul at io n w ith th es e dry  bu lk  op er at or s.  Ther e wo uld be a tr ansp ort a ti on  
cr is is . T he  only ch an ge d co nd iti on  on (lie lake s has  to do w ith  the en la rg ed  
ca pa ci ty  of  th e  St . Law re nc e W at er w ay . Thi s lia s op en ed  lake  po rt s to  tr ad e  
on  a la rg er ba si s an d has  in cr ea se d th e  need fo r se rv ic e by th e  do mes tic  dr y 
bu lk  ca rr ie rs  o per at in g  to such  po rt s as  Ch ica go , fo r in st an ce . I ca n co nc eive  of  
a si tu ati on  whe reby  C an ad ia n gra in  could  arr iv e  a t lake  port s un de r ex em pt ion 
and  American  gra in  be ing  de ni ed  ex em pt ion wo uld  be th a t mu ch les s co mpe ti­
tive  in  a wor ld  m ar ke t.

T he ri ver an d in la nd  w ate rw ay  carr ie rs  are  ot he rw ise in  th e sa m e re la ti ve 
po si tion  w ith  re sp ec t to  th e la ke ca rr ie rs  th a t they  wer e in 1940. Bo th  ha ve  ac ­
quir ed  ad dit io na l tonn ag e,  bo th us e ba sica lly  th e sa m e tr ansp ort a ti on  te ch ­
niqu es . Th e re gu la tion  of  one , w itho ut th e ot he r wou ld  be  gr os s dis cr im in at io n.

An d th e al lege d co mpe tin g ca rr ie rs —th e ra il s an d th e  re gula te d w ate r c a r­
ri e rs —or , be tt e r sa id , th e  w a te r ca rr ie rs  who choos e fo r th e ir  own do lla rs -a nd - 
cen ts  p ur po se s to  be re gul at ed —are  they  re al ly  h u rt  in an y m an ne r su gg es tin g a 
ch an ge  fo r th e  w or se  in  th e ir  re la ti ve po si tio n?  Th e ra il ro ads,  ge ne ra lly sp ea k­
ing,  ha ve  ne ve r been  in  a be tt e r ph ys ical  co nd iti on  th an  th ey  are  to da y.  The ir  
fr e ig h t ca rr y in g  p la n ts  ar e,  w ith  th e ex ce pt ion of ch ro ni c car sh or ta ge s,  wh ich , 
as  I sh al l dem onst ra te  la te r,  mak es  in it se lf  a val id  re as on  fo r no t re pe al in g 
se ct ion 303( b) , in ex ce llen t co nd ition . T hei r bonded inde bt ed ne ss  is  mu ch les s 
th an  it  w as  in 1940. T heir  ea rn in gs are  mu ch low er,  bu t ac co rd in g to  yo ur  own 
ch ai rm an . Mr.  H arr is , th e re  is  no t a cr is is  ex is ting  by  an y mea ns . I fe el  su re  
th a t if  ra il ro ads wh ich  para ll e l th e mo me ntu m of th e Miss issipp i R iv er  an d who 
co mpe te  th er ef ore  w ith ex em pt  w ate r carr ie rs  w er e loo ked ui>on, th a t th e ir  
fina nc ia l st a tu s wo uld  no t w a rr a n t th e ch an ge  so ugh t in th e law . So me  of  th e 
la rg e  re gu la te d w ate r ca rr ie rs  wh o w ant re pe al  of  th e  sect ion are  in good 
co nd iti on . None of  th em  are  in suc h sh ap e th a t pa nic  bu tton s ha ve  to be  
pu sh ed .

I am  firm ly conv inc ed  th a t th e  kind  of  low -co st w a te r tr ansp ort a ti on  off ere d 
by  th e ex em pt  w ate r ca rr ie rs  ca nn ot  be  m at ch ed  by th e ra il ro ads un less  they  
a re  w ill ing to  an d al lo wed  to  oper at e a t no nc om pe ns ator y ra te s m er ely to  ac ­
qui re  th e tra ffi c once th ey  ge t th es e carr ie rs  in to  po si tio n whe re  th e ir  ra te s 
a re  al so  co nt ro lle d.  On ce th e  pu bl ic  und er ta kes  th is  po ss ib ili ty , th ere  wi ll be  a 
sh arp  re ac tion  to  the pr op os al .
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Con side r a few  specific ex am pl es  o f  ra il ro ads th a t para ll e l some of th e Na­
tion’s pri m ar y  w at er w ay s.  Ho w a re  the y f ar in g?

(19401

R ail w ay  
oper at in g  
re ve nue  

(A cc t 501) 
line  7 
R A E

R ai lw ay  
oper at in g  
ex pe ns e 

(A cc t 531) 
line  16 
R A E

N et ra il w ay  
oper at in g  

in co m e 
(19. 20, 21) 

line  22 
R A E

R at io s:  
Exp en se s to  

re ve nues
(144-7) 

line 23 (on e 
dec im al  

pl ac e 
re qu ir ed )

N e t in co m e 
(i te m  7 le ss 

it em  8) 
fro m 

I. B .S . 
li ne  9

T o ta l cu r­
re n t as se ts  

(i te m s 14 to  
24) from  

I. B .S . 
line 24

A tl an ti c  C oas t L i n e . . $50,087, 984 $39. 567, 509 $3,757 ,234 
4,4 04,333

79 .0 $1,823 ,537 $13 ,890,87 5
Sea boar d  A ir  L in e ___ 48, 490, 966 39, 270, 764 81 .0 4,9 73 ,34 9 12,029,635
S o u th e rn ____________ 105,905 , 395 72,87 0, 181 21. 457, 294 68 .8 7,3 52 ,07 2 34,997, 496
B al ti m ore  & O h io ___ 179,175, 465 132, 6C0, 799 30, 618, 531 74 0 5, 549, 497 43, 428, 229
P en n sy lv an ia ________ 477, 593, 408 338, 454, 678 86, 499, 486 70.9 40,775, 830 145,179, 218
Il li nois  C e n t r a l. . ___ 114,266,410 85, 966, 279 

67,087 ,679
16,865,461 
10, 083,018

75.2 880,130
9, 564, 457

27,167,109 
32,059 ,730M is so uri  P ac if ic _____ 87,124 ,189 77.0

N ew  Y ork , Chi ca go  
L ou is ______________

A St .
46, 423,402 31, 111,419 8, 492, 405 67.0 3,610 ,82 9 12,582 ,606

A tc h is on , T o p e k a  &
Ee .................... ..............

S an ta
170,003 ,639 129,656,637 24,0 17,6 25 76 .3 12,745,371 79,476 ,787

S ou th ern  P ac if ic _____ 177, 117,783 126, 679, 829 26, 751, 574 71.5 6, 730, 944 60,501 ,166
U nio n Pac if ic ________ 168,164, 258 120, 949, 111 23,358, 960 71 .9 19, 445,880 76, 993, 753
G ulf , M obil e & O h io . ............... 18, 701,1 82 14, 298,788 1, .505, 525 76 .5 604, 345 5,784. 421

(I960]

O per at in g
re ven ues

O per at in g
ex pe ns es

N et ra il ­
w ay

oper at in g
re ven ues

N e t in ­
co me af te r 

fix ed  ch ar ge  
and  o th er 

deduc ti ons

T o ta l
cu rr en t
as se ts

A tl an ti c  C oas t L in e ---------  ---------------
Sea bo ar d A ir  L in e____________________
S o u th e rn ........................ .................................
B al tim ore  A O hio ________ _______ ____
P en n sy lv an ia _________________________
Il lino is  C e n tr a l_________  - .....................

$162,244, 662 
157 ,505,41 2 
261 ,059,945 
389. 402, 595 
843, 705 ,224 
260. 224, 639 
297 ,260 , 777
149 .251.106 
614 ,017,338
535 .774.107 
494, 184, 464

76, 752,5 67

$130, 444. 485 
124,033,731 
182, 630 .925  
320, 224. 235 
698,6 77, 208 
211 ,149.272 
228, 127, 039 
106, 938, 970 
482,069, 908 
425,642, 955 
359, 741 ,036  

60 ,72 5,016

$9,8 76,6 31 
15,463,123 
36,107,599 
15,107,156  
4,2 27,190  

11,693,936 
30,941,499 
15,285,254 
43,744 ,356 
45,3 07,2 46 
32, 835,294 
3.803, 485

$10 ,576,42 3 
15,012,742 
30 ,70 2,542 

2,611 ,64 6 
(7,819,112) 
11.092,742  
11,837,934  
12,030,800  
51, 596, 697 
48,276 ,692 
65,312,512 

1,5 48,237

$44 ,095,995
35,432 ,141 
78,021 ,668 
90,213 ,188 

190, 696, 638 
90 ,09 1,868 
96,819,755 
59,9 74,5 81 

164,033, 428 
196,837 ,877  
200 ,578,075 
38 ,17 9,091

M is so ur i Pac if ic _____ . _______________
N ew  Y ork , Chi ca go  A S t.  L o u is .. .........
A tc his on , T opeka A S a n ta  F e________
S outh ern  Pac if ic .................... ...............  . . .
U nio n P ac if ic ______ _________________
G ul f,  M obile A O h io . . - .............................

As you wi ll no te  fr om  th es e char te d  fig ure s, in  ev ery in st an ce  th e  ra il ro ad  
is su bst an ti a ll y , in  some in st an ce s ph en om en al ly , be tt e r off th an  it  w as  in  1940. 
Thi s is  no  p er so nal  co nc lusion  of  mine, un su pp or te d.

In  1950 th ere  w as  su bm it te d  to  th e P re si den t by th e P re si den t’s W ate r Re­
so ur ce s Po lic y Co mmiss ion, 2 a dis ting ui sh ed  tli ree-vo lume re port  on w ate r 
pol icy . T he re port  co n ta in s th or ou gh go ing an d we ll do cu men ted co nc lusio ns , 
on m an y su bj ec ts , an d w ith  re sp ec t to th e m att e r a t ha nd  sa ys  :

“T he  ra il ro ad  arg um ent do es  not reco gn ize t h a t :
“1. Lo w- cost w ate r tr an sp o rt a ti on  th ro ugh th e st im ul us th a t it  give s to th e 

ge ne ra l e conomic de ve lo pm en t o f th e  a re a it  se rv es , cr ea te s new tra ffi c fo r th e  r a il ­
ro ad s,  pr ob ab ly  g re a te r in vo lum e an d pr of ita bi li ty  th an  tra ffi c di ve rt ed  from  th e 
ra il ro ads to th e w at er w ay s.  T he  ra il ro ads ha ve  ha d no  ne t loss  of  to nnage; on 
th e co ntr ary , tra ffi c on th e  ra il ro ads par al le ling  ou r im prov ed  in la nd  w at erw ays 
has  in cr ea se d al on g w ith th e  g ro w th  of tra ffi c on th e w ate rw ay s” (vo l. I, p. 21 2) .

I m us t co nc lude  th a t it  w ill  be  tim e enough  to  re gula te  th e m an y hundre ds of  
dr y bu lk  ca rr ie rs  whe n th e ir  im ping em en t upon  th e  tr an sp o rt a ti on  econom y is  
su ch  as (1 ) to  im pai r th e  eff icie ncy  or ad eq ua cy  of  o th er  ca rr ie rs  ne ce ss ar y fo r 
our  comm erc e or  def en se ; (2 ) whe n they  are  in du lg ing in ru th le ss , un fa ir , or  
un la w fu l tr ade  pra ct ic es  th a t b ra nd them  as  socia l and econom ic ou tl aw s;  
(3 ) whe n th e be ne fit s o f th e ir  se rv ices  t o th e pu bl ic  in te rm s of  lo w co st  tr an sp or-

2  T h e  m e m b e rs  o f  th e  C o m m is s io n  w e r e : P a u l  S. B u rg e s s , L e w is  W e b s te r  .Ton es . S a m u e l 
B.  M o r r is , L e la n d  O ld s , R o la n d  It . R e e n e , G i lb e r t  E . W h i te , a n d  M o r r is  L . C ooke, C h a i r m a n .
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ta ti on  a re  ge nu inely m et  by th e co m pe tit io n of  oth er  ca rr ie rs  oper at ed  in  a 
m an ne r so as to  prod uc e re as on ab le  p ro fi ts ; (4 ) wh en  th e  as se rt ed  ne ed  fo r 
re gu la tion  is  no t ju s t a “cov er ” fo r th e mea ns  of gai ni ng  econom ic ad va nt ag e 
an d tr an sp o rt a ti on  monopol y.

Th e sum to ta l of co m pa ra tive  co nd iti on s,  1940 ve rs us  1956, do es  no t indi ca te , 
to  me a t le as t,  th a t th is  tim e has  come  as  ye t.

I t  th us ap pe ar s,  ge nt lemen , th a t no  m a tt e r how  th is  su bj ec t is  ap pr oa ch ed , it  
comes ba ck  to th e ba sic fu nda m en ta l co ns id er at io n which , po sed in  th e form  
of  a  rh et ori cal qu es tio n,  wo uld  he:  “Do es th e pu bl ic in te re st  de m an d or comm and 
th e  re gul at io n by Gov ernm en t of  th e  pre se nt ly  unr eg ula te d  p a r t of  th e gre at  
w ate r c a rr ie r in dust ry ?” Our  an sw er , of  course , is a n  un eq ui vo ca l “No.”

II . The  ex tens ion of  re gu la tion  to  th e li tt le  w ate r ca rr ie rs  of dry  hu lk 
co mmod iti es  wi ll lay up on  them  in to le ra ble  bu rd en s so th a t m an y will  no t 
be  ab le  to  su rv ive.

Ma y I now  ad dr es s my  disc us sion  to  th e second po in t, name ly, th a t th e  re gula ­
tio n of  “ li tt le ” w at er  carr ie rs  wi ll pr od uc e in to le ra bl e bu rd en s th a t m an y wi ll 
no t be  ab le  to  su rv ive.

F ir st , wh y do I ca ll th es e ca rr ie rs  “l it tl e” w at er  ca rr ie rs ?  Bec au se  th a t is 
ex ac tly w hat they  ar e.

Acc ording  to  th e ta ble  in se rted  in th e  reco rd  in  co nn ec tio n w ith  Mr . W ri ght’s 
te st im on y co nc erning  th e “n um be r of re gu la te d an d unre gula te d  in la nd  w ate r­
way  ba rg e an d towing ves sel  opera to rs  an d th eir  flo at in g eq ui pm en t,” it  ap pe ar s,  
ac co rd in g to  fig ures  of  t he  U.S.  Corps  of Eng in ee rs  fo r th e  y ear 1959, th a t of th e  
ap pr ox im at el y 1,498 no nr eg ul at ed  ca rr ie rs  on th e in la nd  w at er w ay s,  th e av er ag e 
nu m be r of  towing ve ssels  ow ned is  2.3, w hi le  th e av er ag e num be r of  ba rg es  
ow ned i s 7.8, o r a  to ta l of  10.1 v es se ls  per  ope ra to r.

Thu s,  it  wi ll be ob se rv ed  th a t th e  av er ag e ex em pt  ca rr ie r is  an  in di vid ual  or  
sm al l co mpa ny  ow ning  a re la tivel y  sm al l nu m be r of  tows an d w ate rc ra ft  wh ose 
siz e st ands in  sh arp  con tr ast  to  th e  la rg e ce rt if ic at ed  com mon ca rr ie rs  wh o own 
ve ssels  in  th e hu nd re ds . T hi s av er ag e ex em pt  carr ie r,  we m ay  co nj ec tu re  sin ce  
accura te  fig ures  a re  no w he re  av ai la bl e,  wi ll ha ve  an  in ve st m en t in  cap it a l eq uip­
m en t of  ap pr ox im at el y $300,000 and em plo y 15 to 20 pe rson s. Th e bu sine sses  
of  man y might  be de sc ribe d as  “f am ily” bu sine ss . The y a re  not la rg e sto ck  
co mpa nies . T hei r se cu ri ti es  do not  ap pea r on  an y ex ch an ge  an d th e ir  ac ce ss  
to ca pi ta l is  lim ite d to  th e ir  ow n an d loc al so ur ce s of  cr ed it . Th ey  a re  tr u ly  
sm al l bu sine ss  in  th e  s en se  t h a t i t  is kn ow n an d ac ce pt ed  in  go ve rn m en ta l po lic y­
m ak in g cir cle s.

W he n we  sp ea k of  li tt le  c a rr ie rs  in th is  st at em en t,  we mea n such  carr ie rs  
as  W alt er G. Hou glan d,  Inc. , a bu lk  ex em pt  oper at or on th e  Miss iss ippi  R iv er  
sy ste m. Thi s co mpa ny  ha d it s be gi nn in g in th e  e arl y  ni ne ti es  wh en  Ca pt . W al te r 
G. Hou glan d bo ug ht  th e ga so line  po wered  MV Calist a.  C ap ta in  llou gl am l, a 
fa rm  boy  from  Bo on ev ill e, In d. , had  gone  t o wor k a t th e  a ge  of  14 as  a ca bin boy 
on st ea m  pa ck et  boat s oper at in g  on  th e  Oh io an d M ississ ippi  Ri ve rs . He soon  
be ca me a de ck ha nd  and co al pass er an d w as  lic en se d as  a m at e upon  re ac hi ng  
th e le ga l ag e o f 18 in  1887.

He us ed  th e Ca lis ta  fo r th e  t ra n sp o rt a ti o n  of  pa ss en ge rs , mai l, an d ca rg o fro m 
th e ra ilhea d a t Liv er m or e on Green  R iv er  in  K en tu ck y to ne ar by  co mmun iti es  
isol at ed  to al l fo rm s o f tr an sp o rt a ti on  ex ce pt  wat er .

Su rv iv in g re co rd s show  th a t be tw ee n 1900 an d 1920 he  ow ned th e  st ea m er s 
N ed  I.  N.  No ok , Red  Sta r,  Rel ia nc e,  Res ol ut e,  an d po ss ib ly  one  or  tw o othe rs . 
The se  towbo ats w er e us ed  w it h  a fle et of  100-foot wo oden  ba rg es  fo r th e tr an s­
port at io n  of cr os st ie s,  lu m be r, coal,  an d oc ca sion al ly  g ra in  from  or ig in s on the 
Green  R iv er  and it s tr ib u ta ri e s  to  Ow ensboro, K.v., Roc kp or t, Ind.,  Ev an sv ill e,  
In d. , Pad uc ah , Ky., Nas hv ill e,  T en n. , an d St.  L ou is,  Mo.

One hi st or ic  tr ip  w as  m ad e w ith  th e st eam er Nor woo d  w ith ca rg oe s from  Ci n­
ci nnat i an d Lo ui sv ill e to Ne w Orle an s.  Up on a rr iv a l a t New  O rlea ns  Cap ta in  
Hou glan d secu re d ca rgo fo r th e  re tu rn  tr ip  an d th en  dis co ve red th a t th e No r­
wo od  d id no t ha ve  s uffic ien t po wer  to  p us h it s load ed  tow upst re am  in  th e  Lo we r 
Miss issipp i River . I t  w as  th ere fo re  ne ce ss ar y to  in st a ll  la rg er m ac hi ne ry  on 
th e bo at  befor e t he  r e tu rn  c ou ld  be  m ade.

In  th e e ar ly  th ir ti es th e  ol de r to w bo at s w er e disp os ed  of  an d a new fle et w as  
bu il t to  b e us ed  ex clus ively in  to w in g rock  a sp ha lt  f ro m  mines  a t Kyrock, Ky. , to  
a pr oc es sin g an d d is tr ib u ti ng  p la n t a t Bow lin g Green . Ky. The se  to w bo at s 
mo ved ab ou t 800,000 to ns  of  th is  m ate ri a l in  ea ch  of  th e  nex t 8 or 9 ye ar s.

In  th e ea rl y  th ir ti es ro ck  asp halt  lo st  it s co m pe ti tive  po si tio n as  pa ving  m at e­
ri a l an d it  beca me ne ce ss ar y to  se cu re  o th er em pl oy men t fo r th e flee t. A sm al l 
die se l to wbo at  w as  bu il t a t th e  co mpa ny ’s sh ip yar d  a t  Ca lhou n. Ky. , an d o th er
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di es el  b oa ts  were b u il t fo r th e  co mpa ny  by H ow ar d Sh ip ya rd , Je ffer so nv ill e,  Ind. , 
and N as hv il le  Bridg e Co., N as hv ill e,  Ter m. Th es e ve ssels  to geth er w ith th e two  
re m ai ni ng  st ea m boa ts  w er e us ed  va ri ous ly  fo r to w in g roc k to  ri p ra p  si te s on 
th e  Oh io River , sa nd an d gra vel  fo r co nst ru ct io n of  Jo e W hee le r Dam  on th e 
Ten ne ss ee  R iv er  a nd o th er si m il ar b ul k movem en ts.

W hat im m ed ia te  b urd en s of  re gula tion  wo uld fa ll  on th es e hundre ds of " li tt le ” 
ca rr ie rs  if  th e  bu lk  ex em pt ion w er e re pe al ed ? I w ill  de sc ribe  them  br ie fly:

ICC w a te r c a rr ie r re gu la tion s,  th a t is, th e  “d o’s”  and  “d on ’ts ” an d “m ay s” 
and “m ust s” pu bl ishe d by  th e In te rs ta te  Co mm erc e Co mmiss ion under  it s lim ­
it ed  au th o ri za ti on  to  co nt ro l th e  do m es tic w ate r ca rr ie rs  th a t a re  su bje ct  to  r eg ­
ul at io n,  occupy  ab out  35 pa ge s of  ve ry  fine  pri n t.  The  re gula tions in c lu de :

1. F ix ed  a nd  d et ai le d  o bl ig at io ns  to file annual re por ts .
2. T he  ne ce ss ity  fo r con tr ac t ca rr ie rs  to  fo rm al iz e ex em pt  tr an sp o rt a ti on  re ­

qu es ts  by  f ili ng  specific an d deta il ed  applica tion  for su ch  e xe mpt ions .
3. The  ne ce ss ity fo r al l new c a rr ie rs  se ek in g oper at in g  ri gh ts  to  file de ta iled  

applica tions th er ef or.
4. The  ne ce ss ity fo r a ll  re gu la te d  ca rr ie rs  in be ing wh o seek  to  in s ti tu te  new  

op er at io ns or  to re vi se  p re sen t ope ra tion s,  to  file  det ai le d ap pl ic at io ns th er ef or.
I  5. Com pl ianc e w ith  cert a in  spec ifi c not ic e pr ov is io ns  whe re by  all  pot en tial

co m pe ti to rs  in  th e S ta te s af fe cted , e t ce te ra , m ust  b e to ld  by th e  a ppli can t of  it s 
IC C filing.

6. The  ne ce ss ity  fo r fil ing det ai le d  ap pl ic at io ns  to cove r ex te ns io n of  
op er at io ns .

•  7. O bs er va nc e of  r ule s re la ti n g  to  h arb o r lim its .
8. The  fil ing  of  a pplica tions to  o i>erate  ov er  u nc om plete d po rt io ns  of w at er w ay s 

ov er  w hich  a  c a rr ie r is  a u th ori zed  to  ope ra te .
9. The  fil ing of  jo in t ap plica tions by tr ansf ere e  an d tr an sf e ro r in th e ev en t 

ri gh ts  a re  to  b e tr an sf e rr ed .
10. Doc um en ted re pre se n ta ti ons su ppor te d by man y ex hibi ts , e t ce te ra , w he re  

th ere  i s a sa le  o f ri gh ts  to  a nonca rr ie r.
11. W he re  t h e  sa le  is  t o or  th e  m er ge r is  w ith  anoth er  c arr ie r,  co mpl ianc e w ith  

comp lex  re gula tions re la ti ng  to  se ct ion 5 (2 ) o f  th e ac t come in to  pl ay . (T he se  
are  de m an di ng  to  th e po in t w her e scores  of pa ge s an d in tr ic a te  det ai le d do cu ­
m en ta tion , expl an ation s,  as su ra nc es , e t ce te ra , a re  involved.)

12. Allo wan ce s fo r re le as in g fr e ig h t in  ad va nc e of  pa ym en t of ch ar ge s.
13. Pro vis io ns fo r obt ai ni ng  su re ty  bo nd s from  sh ip pe rs  who se  cre d it  ra ti n g  

is  qu es tio na bl e.
14. Pro vi si on s to  ex te nd cr ed it .
15. Pro vi si on s re quir in g  c a rr ie rs  to  pre se nt  fr ei ght bi lls on sche du le .
16. Pro vi si on s fo r del ay in g co lle cti on  o f d em urr ag e ch arge s.
17. Tim e pr ovis io ns fo r fil ing  ta ri ff s.
18. Pro vis io ns as to  th e siz e of ta ri ff s.
19. Pro vis io ns fo r th e  f iling  o f ta ri ff s on sh or t no tice.
20. Pro vis io ns fo r hav in g c a rr ie r ag en ts  file ta ri ff s.
21. P ro vis io ns fo r chan gin g t ari ff s or  f iling  sup plem en ts .
22. M ult if ari ous pr ov is io ns  as  to co nt en ts  o f t ar if fs , hav in g to  do w ith  ind ex in g,  

part ic ip ati ng  ca rr ie r p a r t po in ts  an d places , ab br ev ia tion s,  ty po gr ap hy , a rr an g e ­
men t, ca nc el la tion of  i tems.

23. Pro vi sion s a s  to  s pe ci al  pe rm ission  t o  pu bl ish ta ri ff s.
24. Pro vi si on s as  to  sh o rt  no tice.
25. App lic at io ns  f o r w aiv er of  rul es .

• 26. Pro vi si on s as  to givi ng  po wer  of a ttorn ey  t o  ag en ts .
27. Pro vi si on s as  t o re je ct io n or  revo ca tio n of  t ar if fs .
28. Pro vi si on s as  to  fi lin g sche du les of  co n tr act ca rr ie rs .
29. Sc he du les re quir ed  t o be in  b ook  form.
30. Pro vi sion s as to  tim e fo r fili ng  s ch ed ules .

• 31. Pro vi si on s fo r af fe ct in g ch an ge s in sch edules .
32. Pro vi si ons  requir in g  ta ble s o f c on te nt s a nd i nd ex es  in  sc he du les.
33. Co mplete  expla nation  of  actu a l min im um  ra te s an d ch ar ge s m ai nta in ed .
34. Pro vi si ons  fo r po st in g s ch ed ul es  w ith  c a rr ie r ag en ts .
35. Pro vi sion s fo r sh ort  n ot ice, w ai ver  o f ru le s,  e t ce te ra .
36. Pro vi sion s fo r con tr ac t ca rr ie rs  to  get  ex em pt io ns  to  tow  flo at in g ob ject s, 

h au l oi l fie ld eq uipm en t, etc .
37. Pro vi sion s to  get  cert a in  sm al l c ra f t (v es se ls  under 100 to ns)  remov ed  

fr om  re gu la tion .
38. Pro vi sion s fo r co m pe ti tive  bi ds  on se cu ri ti es  under C la yt on  A n ti tr u s t A c t83168—62------12
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39. Pr ov is ions  fo r un ifor m sy stem s of  ac co un ts  fo r re gu la te d ca rr ie rs .
40. Pr ov is ions  fo r cl as si fy in g carr ie rs .
41. Pr ov is ions  fo r pr es er va tion  an d de st ru ct io n of reco rd s in clud ing (a ) pe r­mission  to  de st roy,  <b) pre se rv at io n by  ph otog ra ph y,  (c ) who may  de st ro y,  (d ) ce rti fica tes of  de st ru ct io n,  (e ) co m m it te es  fo r de st ru ct io n,  (f ) metho ds  of de ­st ru ct io n,  <g) du pl ic at e reco rds. (h> i>er iods  o f re tent io n.
I am su re  th a t mo st of  us  a re  in cl ined  to  th e ide a th a t re gula tion is  ju s t a big, roun d,  fa t word th a t mea ns  so m et hi ng  less  specifi c th an  al l of  th es e on erou s de ta il s th a t go alon g w ith  re gul at io n.  And th e fo rego ing is  ju s t a re su me of some  of  th e  re gu la tion s th a t wo uld ci rc um sc ribe  th e do ings  of th es e carr ie rs  if  the y b ecome regu la ted.
In  op er at io n th es e re gula tions ta ke  on ge nu ine pr op or tio ns . For instan ce , 

suppose you are  a sm al l ca rr ie r re gula te d  an d w an t to  sel l yo ur  eq uipm en t an d righ ts  to  ano th er  c ar ri er.
1. You  tile an  ap pl ic at io n which  is  of  such  a natu re  th a t in it s  do cu m en ta tio n you m us t h ir e a law ye r a nd  a n accounta n t to wo rk on it.
2. You no tif y al l of  y ou r po te n ti a l co m pe tit or s an d th e Gov erno rs  of th e S ta te s in w hich  t he  sel le r a nd  b uy er  o pe ra te .
3. If  th e ap pl icat io n dra w s pro te st s,  wh ich  it  in ev itab ly  will , or  even if  it doesn ’t an d th e ICC th in ks be st , it  is  se t fo r he ar in g be fo re  an  Exa m in er .
4. The  bu rd en  is ui«»n you , th e ap pl ic an t,  to  mak e yo ur  case . T he Exa m in er  can si t an d w ai t fo r you to  do so. I f  yo u fa il,  you lose .
5. You h ir e a la w ye r an d pr od uc e witn es ses, ex pe rt s,  an d lay men , wh ose expenses  you  be ar —out  of  po ck et  an d fee s. From  1 to  10 or mor e la w ye rs  fro m ra il ro ads an d o th er w ate r c a rr ie rs  show up  a t th e heari ng  to ex am in e yo ur  witn es se s an d pr od uc e a co te ri e of  th ei r own. The  te ch ni qu es  of  th e oppos ing  lawye rs  is to  beli tt le  your claims an d to exalt  th e ir  co un te rc la im s.  Th e he ar in gs  ma y la s t fo r a da y,  a we ek, or  a mo nth.  You m ust  bu y the tr a n ­sc ri pt  of  reco rd , le t yo ur  bu sine ss  ru n it se lf  an d st ay  on deck  w hi le  th e hea ri ng  is in mo tion.
6. If  th e Exa m in er  o rd er s it , which  he  us ua lly does in w ate r ca rr ie r ca ses, a br ie f is filed by you an d a ll  op po ne nt s to  “a ss is t” th e E xam in er  in  pr ep ar in g a proposed repo rt . The  b ri ef re qu ir es th e la w ye r who pre par es  it  to mak e an  abst ra ct of  th e tr ansc ri p t an d to  se ar ch  ou t an d ci te  al l ap pl icab le  law .
7. When th e Exa m in er  files  h is  proposed  repo rt , se ve ra l mon th s la te r,  it  is su bj ec t to  ex ce pt ions  an d re pli es  to exce pt ions . O rd in ar ily  yo ur  la w ye r wi ll file b oth  to p ro te ct  y ou r in te re st .
8. Th e ca se  is th en  su bm it te d to a div is ion of  th e In te rs ta te  Comm erc e Co m­mission.  Th e Divi sio n may  or may  no t se t th e ca se  fo r ora l ar gu m en t. Ab out 4 mon th s la te r, a ft e r th e  D iv is ion has  he ar d ar gu m en t, if  it  decid es  to  do so, a Divis ion  re por t an d ord er  is is su ed . I f  th es e a re  fa vo ra ble  you re st  an d yo ur  op po ne nts file a pe ti tion  fo r re co ns id er at io n an d /o r or al  ar gu m en t w ithin  30 days . If  flie  rej>ort an d o rd er a re  unf av or ab le  you file a pe ti tion  fo r re co n­side ra tion  and /o r or al  a rg um ent w ith in  00 d ay s. Bo th  side s repl y to th e o th er’s pe tit io ns .
9. If  the case  is ar gu ed , your  a tt o rn ey  comes to W as hi ng to n w ith  such  re tinue  as  you  ma y be ab le  to  af fo rd  to  sen d.
10. If  th e case  is no t ar gued  th e pet it io n fo r re co ns id er at io n ma y be gr an te d or  denied . If  it is  g ra nt ed , th e  Co mm iss ion  wi ll ord in ari ly  put ou t a new rej ior l an d or de r ov er riding  (lie Div is ion.  If  it  is de nie d, a simple de nial  ord er  wil l in fo rm  you  of yo ur  m is fo rtun e.
11. If  th er e is an  err or you ca n ta ke  the m att er to  co urt  fo r ju di ci al  review . The re  ar e  th re e co ur ts  in m os t in st an ce s to go th ro ug h,  som eti me s on ly two  de pe nd ing upon  th e st a tu te  you inv oke.
12. Th e In te rs ta te  Co mm erc e Co mm iss ion  proc ee ding  wi ll cost you from  $10,000 to  $100,009 de pe nd ing on th e nu mbe r of  witn es se s, th e nu m be r of  pl ea d­ing s and the nu mbe r of la w yer s you ha ve  to  br in g in, file an d employ. It  will  ta ke a mi nim um  of 12 mon ths, usu al ly  18. to put  th e  ca se  th ro ug h th e Co mm is­sion. If  you go to  co urt  it  is  “d ou ble or  not hin g” in te rm s of  tim e an d ex pe nse a t leas t.
13. Meanw hil e yo ur  bu sine ss  is su ffer in g be ca us e neit her yo ur  he lp  no r you  no r yo ur  pa tron s kno w w hat th e ou tco me is go ing  to be  an d th ey  al l “r un  fo r co ve r” as  i t w ere .
Now the fo rego ing is ju s t a bar e de sc ript io n of  th e pr oc ed ur e in a tr an sf er - of -r ig ht s case. Ess en tial ly  th e same ro utine is fol low ed  in ex tens ion of  right s proceedin gs,  a ra te  case,  o r an  in ve st ig at io n se t a t th e  mot ion  of  th e Comin is-
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sio n fo r al lege d viol at io ns , etc . The  on ly  way  to  co ve r th e  vari ab le  ex pe ns e 
ite m s th a t a ri se  in  co nn ec tio n w ith su ch  m a tt e rs  is to in cr ea se  your tr af fi c load . 
Since you a re  now  a re gul at ed  c a rr ie r th a t is eas ie r sa id  th an  don e be ca us e 
ju s t ab ou t ev ery m ea ns  of  do ing so is  co ntr ol le d by su ch  c ir cum st ances as I 
ha ve  ou tli ne d.  T here  is  co mpe tit ion,  to  be  su re , but it  is co ntr ol le d co m pe ti tion  
an d in  su ch  ci rc um st an ce s “t he big c a rr ie r” has  a po te n t in it ia l ad vanta ge.

Not  only wou ld th e re pe al  of  th e bu lk  co m m od ity  ex em pt io n re qu ir e  th es e 
nu m er ou s sm al l w a te r ca rr ie rs  to  su bm it to  a fu ll  co urs e of re gu la ti on  by th e 
In te rs ta te  Co mm erc e Co mm ision , bu t th ey  wou ld  ha ve , in th e  fi rs t in st an ce , an d 
as  a  con di tio n pr ec ed en t to  la w fu l op er at io n, to  o bta in  a ce rt if ic at e of co nv en ienc e 
an d ne ce ss ity  a s  a comm on  ca rr ie r or a p erm it  a s  a co n tr ac t c a rr ie r in  o rd er to  
be ab le  to  carr y  on oper at io ns a t  al l. T h is  wou ld  be  do ne  u nder th e  "g ra n d ­
fa th e r” cl au se s which  wou ld en ab le  th e  e xe m pt  c a rr ie rs  who  o i>e rated  as  comm on  
ca rr ie rs  or  co n tr act ca rr ie rs  to  se cu re  ce rt if ic ate s or perm it s au th ori z in g  th os e 
op er at io ns  a nd  o nly th os e oper at io ns whi ch  th e c a rr ie r en ga ge d in on th e "g ra nd ­
fa th e r” da te . Thi s ce rt if ic at e or perm it  w ou ld  fix  th e  o u te r li m it s of  th e  c a rr ie r ’s 
op er at in g au th ori ty , wou ld defin e th e  ro ut es , po rt s of  ca ll,  and th e  co mm od iti es  
th a t co uld be car ri ed . I t  w ou ld  fr ee ze  th e o pera ti on  bas ed  on th e  nar ro w  pe riod  
ar ound Jan u a ry  1 ,19 61 .

As a  pra cti cal m att er,  in  th is  in d u s tr y  w her e fl ex ib il ity is  of th e  es sence, th e  
he re to fo re  unre gu la te d c a rr ie rs  w ou ld th er eb y n o t on ly  be  de pr iv ed  of  an y op po r­
tu n it y  fo r ch an ge  or gr ow th , un le ss  it  w as  en do rs ed  by th e  In te rs ta te  Co mm erc e 
Co mm iss ion , but al so  wou ld  be  pl ac ed  in  an  un te nab le  econom ic po si tio n.  F or 
ex am ple, a p a rt ic u la r con tr ac t c a rr ie r m ay  hav e be en  oper at in g  under con tr ac ts  
fo r th e  p ast  yea r whi ch  re quir ed  on ly  tr an sp o rt a ti o n  direc tly fr om  M em ph is to  
New  Orle an s.  Nex t y ear it  m ay  be  th a t th e  sh ip per  w ith wh om  he  lias  be en  
de al ing,  or  a new cu stom er , w ill  des ir e th a t th e  c a rr ie r ca ll a t som e in be tw ee n 
po rt . The  pe rm it , under th e  “g ra n d fa th e r”  cl au se , wo uld on ly  perm it  tr a n s ­
port at io n  di re ct ly  from  Mem ph is to  New O rlea ns and  th e c on tr act c a rr ie r wou ld  
be  fo rc ed  e it her to  give  up  th e  bu sine ss  or to  file  an  ap pl ic at io n an d go th ro ugh 
th e  pr oce dura l ho ops t h a t I hav e de sc ribe d ab ov e h er ei n.

Sim ilar ly  th e  con tr ac t c a rr ie r’s bu si nes s on Ja n u a ry  1, 1961, m ay  have be en  
su ch  th a t he  on ly  tr an sp o rt ed  ce rt a in  co mm od iti es  duri ng th a t pe riod , who lly  
a p a r t from  se as on al  v ari a ti on , al th ou gh  th e  p ri o r years  he  ha d a h is to ry  of  tr a n s ­
po rt in g al l ex em pt  co mmod iti es . The  prop os ed  le gi sl at io n is  fr am ed  to  li m it  a 
c a rr ie r to  tr an sp o rt in g  on ly th ose  co mmod iti es  whi ch  he  w as  tr an sp o rt in g  on 
Ja n u a ry  1, 1961, th us sq ue ez in g hi m  out of  w hat had  been h is to ri ca lly  a  p a r t of 
h is  b us in es s.  Aga in , th e con tr ac t c a rr ie r’s bu sine ss  m ay  ha ve  bee n su ch  th a t fo r 
th e  pe riod  in  q ue st io n e it her he  fo un d i t  prof ita bl e,  under th e  p a rt ic u la r con tr ac t 
he  had  en te re d  in to , to  come  ba ck  from  New O rlea ns  to  Mem ph is w ithout ca rgo,  
or  mor e lik ely,  he  c ou ld  no t, duri ng th a t b ri ef pe rio d,  obta in  an y bu si nes s on  th e 
re tu rn  ro ut e from  New  O rlea ns to  Me mp his . D es pi te  th e  fa c t th a t he had  op ­
e ra te d  ov er  th e year s ca rr y in g  c ar go  in bo th  direc tion s,  under  th e "g ra n d fa th e r” 
cl au se  he  wou ld be sh ut ou t.

Not  on ly wou ld  th e “g ra n d fa th e r” cl au se  dra st ic a lly  li m it  th e c a rr ie r' s  ri ghts , 
as a h is to ri cal m att er,  but  th e  c a rr ie r wo uld pr ob ab ly  have a ver y di ff icul t tim e 
in  obta in in g th e  ri gh ts  t o which  he  wo uld be en ti tl ed  under th is  na rro w’ g ra n t of  
au th ori ty . U nd er  th e ex is ting  law an d In te rs ta te  Co mmerce  Com miss ion re gu­
la ti ons a ll  w at e r  c a rr ie rs  who  o per at e over th e sa m e ro u te  or ro ute s,  or  a  port io n  
th er eo f,  an d a ny  ra il  o r m ot or  c a rr ie r which  co nc eiva bly w as a co m pe ti to r,  wou ld  
be en ti tl ed  to  i n te rv en e an d be  hear d  in  co nn ec tio n w ith th e  c a rr ie r’s appli ca tion  
fo r th e  ce rt if ic at e or per m it  an d,  al th ou gh  “g ra n d fa th e r” ri g h ts ’ applica tions do 
no t cu st om ar ily invo lve th e sa m e co mplex ity  or  quan tu m  of li ti gati on  th a t su b­
se quen t appl ic at io ns inv olv e, th ey  a re  co nt es ted an d th ey  do  invo lve pr od uc tion  
of  w itne ss es , tra ffi c data , etc . which  som e sm al l c a rr ie rs  m ay  fin d it  di ff icul t to  
prod uc e.  I t  i s co nc eiva ble th a t if  t hes e ca rr ie rs  w er e to  become  en m es he d in th e  
I.C.C . pr oc ed ur e and hav e to  fa ce  th e op po sit ion of  a b a tt e ry  of  ex pe rien ce d 
op po si tio n co unsel, w’ell ve rsed  in  th e a r t of  de lay , th e ne w ly  re gula te d  c a rr ie rs  
wou ld f ind  them se lves  in a so rt  of  economic limbo.  The y wou ld  be ab le  t o ex pan d 
only if  th ey  could  pr ov e th e ir  in it ia l ri gh ts  an d th e ir  ex pa ns io n pr ob lems wou ld  
be dif fic ul t ind ee d.  E n te ri ng  in to  firm contr ac ts  fo r any substa n ti a l pe riod  of  
tim e, acq ui ri ng  new eq uipm en t, fin an cing  th eir  op er at io ns,  al l wou ld  be  en ­
sh ro ud ed  in  var io us de gr ee s of  di ffi cu lty  unt il  th e  oper at in g  ri gh ts  w er e est ab ­
lish ed  w ith  c ert a in ty  as su ming,  ar gu en do , th a t th e  c a rr ie r co uld af fo rd  to  de fe nd  
it s ri gh ts  an d ac qu ire th e  “g ra n d fa th e r” ce rt if ic at es  or perm it s in th e fi rs t 
in stan ce .
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In  pa ss ing,  I wish to po in t ou t th a t un less  th e  se as on al  se rv ic e pr ov iso in  th e  com mon an d contr act ca rr ie r “g ra n d fa th er” cl au se s,  prop os ed  to  be ad de d to  se ct ion 18, wi ll ta ke  car e of  th e dif ficulty, th e  da te  of  Jan u a ry  1, 1961, is  an  ex ceed ingly  u n fo rt una te  dat e fo r th e  re as on  th a t m an y of  th e w ate rw ays ov er wh ich  ca rr ie rs  op er at e a re  froz en  up  on th a t dat e,  stop ping  oper at io ns com­pletely an d e nt ir el y.  As  I  re ad  the s ea so na l se rv ice pr ov isos  i t  d oe sn ’t n ec es sa ri ly  
ta ke in to  a cc ou nt  th is  ci rcum stan ce .

W hat  th e li tt le  ca rr ie rs  are  w or ri ed  ab out is  th a t new en tr ie s in to  in la nd  w at er w ay  tr ansp ort a ti on  or  ex te ns io ns  of  ex is ti ng  en tr ie s wou ld  be su bst an ti a ll y  el im in at ed  by th e  prop osed  legi sl at io n.  The y wou ld not be  ab le,  in o th er wo rds, to  off er low -co st w ate r tr ansp ort a ti on  on th e  ba si s of  open an d un co nt ro lled  co mpe tit ion in  th e  fu tu re . In  vie w of  th e es ta bl is hed  po si tion  of th e  mem be rs  of  th e dr y bu lk  co nferen ce , th a t is  th e big  carr ie rs , wh o v ir tu a ll y  b la nket th e w at er w ay s w ith  ce rt if icated  righ ts , an d in view  of  th e h is to ry  of  th e ir  re pe at ed  in te rv en tions  an d op po si tio ns  in  th e obta in in g of co m pe ti tive  ri gh ts  by oth er  ca rr ie rs , and in  vie w of th e de la ys  an d co st s invo lved  in a tt em pti ng  to  se cu re  new ri gh ts  in  proc ee ding s be fo re  th e In te rs ta te  Co mm erc e Co mmiss ion an d th e co ur ts  w he re  ne ce ssary,  th e ex is ting  ex em pt  ca rr ie rs  look w ith g re a t mis­giving  upon  th e  pr os pe ct  of re gu la tion . Fe w in la nd  w ate r ca rr ie rs  be gin op- *er at io ns w ith  fu nd s,  th e tim e, th e  pro fe ss io na l ta le n t w hi ch  a re  ne ce ss ar y to  indu lge in  p ro tr acte d  re gula to ry  li tiga tion.  W he n a c a rr ie r ca n oper at e on an  unre gula te d  ba si s whi le it  is in  ques t of  su ch  ri gh ts , it  a t le a s t has  th e mea ns  of se cu ring  re ve nu e duri ng  th e per io d of  de lay an d li tigat io n.
Th e en tr en ch ed  carr ie rs  w ith la rg e su m s of  mo ney av ai la ble  to  th em  un qu es - •tion ab ly  wou ld  ha ve  field  da ys  deb at in g th e  av ai la bil it y  of  tra ffi c an d re ve nu es , whi le  th e ne w ap pl ic an t, wh o may  hav e mad e st udie s fu ll y  su ffi cien t to  sa ti sf y  a pr uden t bu sine ssm an , w ill  find  th a t th e  co st  of  re bu tt in g  th e pr of es sion al  w itn es se s and the d elay  inv olve d is m or e th an  he  c an  a ffo rd .
Sh ippe rs  ha ve  a  tend en cy  to  co mmit them se lv es  to  do  bu si ne ss  w it h  ca rr ie rs  wh o ca n pe rf or m  se rv ices  on a go ing  bas is  an d no t w ith  th os e who  m ust  see k or  ob ta in  new or  ex tend ed  ri gh ts . The  sh ip pe r, m ea nw hi le , w ill  see k ot her  mea ns  of tr ansp ort a ti on  even  thou gh  it  m ay  be mor e co st ly  or  less  co nv en ient .I t is im po ss ib le to  obt ai n oper at in g ri gh ts  on th e ba si s of  pr of fe r of  lo wer  ra te s,  fo r th e Co mm iss ion  has  ou tlaw ed  th is  ap pr oa ch  to  th e  sh ip pi ng  co mmun ity .Thu s th e ap pli can t’s bu sine ss  va ni sh es  duri ng th e pe riod  of  del ay  re qu ired  to  ob ta in  new  or  r ev ised  r ig ht s.
Th e P re si den t’s W ate r Res ou rc es  Comm iss ion , to which  I ha ve  re fe rr ed , ha s mad e th is  fin ding  w ith  re fe re nc e to  th e fa te  of th e sm al l w a te r ca rr ie r be fo re  th e In te rs ta te  C om me rce  C om miss ion  :
“U nd er  ce rt if ic at e and perm it  pr ov is ions , ve ry  si m il ar  to  th ose  ap pl yi ng  to mot or  ca rr ie rs  sin ce  1940, th e Co mm iss ion  has been liber al  in g ra n ti ng  op er at in g au th ori ty  to  do mes tic  w ate r ca rr ie rs  in  ‘g ra n d fa th er’ ca ses, but in  re ce nt yea rs  la rg ely has  clo sed  th e do or  to th e  sm al l bu sine ssm an  wh o wou ld  see k to  en te r th e re gul at ed  com mo n ca rr ie r w ate r tr an sp o rt  field . A ji et it io n pr es en te d to  th e ICC fo r su ch  a ce rt if ic at e is  in var ia bl y fo llo wed  by le ng th y li tigat io n, a se ries  of he ar in gs  in dif fe re nt  ci tie s,  fu rt h e r hea ri ng s’ co mpi la tio n of  add i­

tion al  ev ide nce, an d pre se nta tion  of  test im on y,  al l of  which  co st s so  mu ch th a t m an y sm al l b us in es sm en  a re  fe a rf u l of  m ak ing th e  ga mb le.
"M os t w ate r lin es  do no t ha ve  th e wide an d dive rsi fie d ra nge of  tra ffic en ­jo ye d by th e  ra il ro ads and ge ner al ly  ca nn ot  af fo rd  th e  tim e an d ex pe ns e en ta il ed  in  unce rt ai n  ra te  li ti ga ti on  b ef or e th e In te rs ta te  Co mm erc e Co mm iss ion , w her ea s th e ra il ro ads se ve ra lly an d jo in tl y  ha ve  leg al an d tech ni ca l st af fs  qui te  we ll pre pa re d to  en ga ge  in de fini te ly  in a la w su it  ov er  ra te  m at te rs . Th e re su lt  us ua lly is th a t ba rg el iu es  tu rn  aw ay  from  th e pr os pe ct  of su ch  li ti gat io n  an d pre fe r to  st ick to  un co nt es te d tra ffi c. R ep re se nta tives  of  th e ba rg el ines  m ai n­ta in  th a t if  proc ee ding s be fo re  th e Co mm iss ion  w er e no t re quir ed  or  were sim pl er  an d co nd uc ted again st  mor e specif ic st an dar ds,  th e  ba rg el in e in dust ry  wou ld  be more ag gr es sive  in ex pa ndi ng it s tra ffic, th er eb y in cr ea si ng  th e  to n­na ge  an d var ie ty  of tra ffi c on th e ri ver sy ste m. Th e be ne fit s of  ch ea pe r w ate r tr ansp ort a ti on  re su lt in g  from  th e la rg e ex pen diture s of  pu bl ic  fu nds  on the im pr ov em en t of ch an ne ls  wou ld  flow in an  in cr ea si ng  vo lume to an  ex pa nd in g segm en t of th e sh ip pi ng  pub lic”  (p.  4 33 ).
The  repe al of th e dr y bu lk  ex em pt ion wo uld carr y  in it s wak e al l of  th e fo rego ing dif ficult ies . The se  dif fic ul tie s wo uld  be co mp ounded  by  pro posed am en dm en ts  to  ot her  se ct ions  of  th e W ate r C a rr ie r Act wh ich  appar en tl y  have  been desig ned to go ha nd  in  ha nd  w ith  th e dry  bu lk  ca rr ie r ex em pt ion bv thos e
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who fra med  the  leg isl ati on . I t migh t even  be sa id th a t the y “fr am ed ” the 
w ater  c ar rier s as  well.

II I.  The repe al  of sec tion  303(b)  wou ld be enactm ent of cla ss leg isl ati on  
of th e m ost  dis cr im inatory type.

May I pass now to  po int  th re e in th is  di sc us sion ; to wi t, th a t th e rep eal of 
sec tion  303(b ) would  place the  Congr ess  in a posit ion  of en ac tin g clas s legi sla ­
tion of th e m ost  gro ssly dis cr im inatory k ind .

We reco gnize th a t class leg isl ati on  tho ugh bad pe r se may  a t tim es be nec es­
sar y. I t ha s become so with  res pect to ma ny fields of ou r na tio na l, soc ial, and 
economic life . Ex em ptions in law s such as  the In te rs ta te  Com merce Act ar e one 
man ife sta tio n of cla ss leg isl ati on  and th er e ar e exam ple s in al l ti tl es  of th is act . 
In  the leg isl ati ve  process, the  “cl ass” th a t is undu ly favo red by legisla tio n is soon 
disc overed and  ex posed an d the leg isl ati on  is rep ea led  if  it is no t righ t in the  f irs t 
plac e. Bu t, if  the perso na liz ed  law  thus  made ha s good reason  to  continue to 
ex ist , the  pub lic or dina ril y does  no t dem and  it s cha nge . The dr y bulk exe mp­
tio n was righ t ab ini tio . The pub lic is no t dema nd ing  a cha nge .

The rei>eal of the  bu lk ca rr ie r exe mp tion propos ed by the  ra ilr oa ds , a few  
water  ca rr ie rs , and  the  cabin et com mit tee  ha s no un de rly ing public pres su res 
requ iring  th e repeal . Th ere ar e no widespread  comp lai nts  or  rig hte ou s indign a­
tio ns  con cerning it. A few  ra ilr oa d pres iden ts who  wai ted on th e ad m in is tr a­
tion con tended  in 1954 th at the  ra ilr oa ds  we re in financ ial tro ub le  an d th at  
som eth ing  ought to be done  ab ou t it, so an  adv iso ry comm itte e w as se t up  and  th is  
com mit tee  gav e bi rth to  th e idea th at  one way to hel p the  ra il ro ad s is to ha m­
st ring  the  w ater  car rie rs . Th is is prop osed  clas s leg isl ati on  o f the  bo lde st va rie ty .

In  tit le  I of the In te rs ta te  Commerce Act, th at is th e par t deali ng  with  regu ­
la tio n of ra ilr oa ds , we find  exe mp tions an d exc ept ion s having  to  do with —

1. Fr ee  passe s fo r ocer s, age nts , and emp loyees and th ei r fa m il ie s;
2. Free  or reduce d ra te s for th e benefit of Fe de ra l and othe r govern­

me nts  ;
3. Fo r c ha rit ab le  pu rp os es ;
4. Fo r f ai rs  o r e xp os iti on s;
5. Fo r di sab led  s old ie rs ;
6. Fo r m in is te rs  of  rel igion ;
7. Fo r m ili ta ry  p er so nn el ;
8. Fo r seeing-eye dogs  ;
9. In  ca se of floods, fire, fam ine , etc .

Since  th e ra il ro ad s ar e by na tu re  and inhe ri tanc e common ca rr ie rs  an d since 
regu la tio n affect ing  them was  ca rr ie d ove r fro m the common law  the y, them ­
selves, ha ve  n ever been  as  exe mption conscious or fe lt  n eed  o f spe cia l except ions, 
such as  ha ve  been gr an ted to othe r typ es  of ca rr ie rs , which  I sha ll now ta lk  a bout.  
Th is probab ly accoun ts fo r th ei r desir e to have the  exe mption  affect ing  dry bulk 
w ater  ca rr ie rs  remo ved. The ra ilr oa ds  have few  pro blems  o f  en try  sin ce  the y 
reached the pea k of th ei r tra ck ag e in 1910. Th ei r ma in problem  in the ar ea  of 
pub lic conv enience an d nec ess ity  i s to be allo wed to  a bandon unpro fita ble  branch  
line s. The w ater  ca rr ie rs  ar e no t oppo sing the legisla tio n th a t wi ll give  the 
ra ilr oa ds  more f reedom of a cti on  in  th is  field.

In  par t II  of th e In te rs ta te  Comm erce Act, which deals  with  the  regu la tio n 
of mo tor  ca rr ie rs , there ar e exc eptions  or exe mp tions re la tin g to the  in te rs ta te  
opera tio n of—

1. Pr iv at e ca rr ie rs ,
2. School buse s,
3. Tax ica bs,
4. Ho tel vehicles,
5. Na tio na l pa rk  vehicles,
6. Fa rm  vehicle s,
7. Coope rative associa tio n vehicles ,
8. Vehicles ca rryi ng  live stock,
9. Vehicles ca rryi ng  fish,
10. Vehicles c ar ry in g un man uf ac tu re d a gr ic ul tu ra l commod ities,

Vehicles car ry ing n ew spa per s,
Vehicles op erat ing t o a nd  from  a irp or ts,
Some com mu tat ion  se rvi ces b etw een  m unicipa liti es,
Ca sua l o r occa sional  re cip roca l t ra ns po rtat io n.
Car rie rs  op erat ing w holly  with in  a single  State .

11.
12.
13.
14.
15.
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P a rt  II I of  th e In te rs ta te  Co mm erc e Act, wh ich  co nt ai ns  th e re gula to ry  law s 
re la ting  to w at er  ca rr ie rs , in ad dit io n to  th e dr y bu lk ca rr ie r ex em pt ion,  w ith  
wh ich  we a re  he re  co nc erne d, ha s al so  th e fo llo wing ex em pt io ns  or  ex ce pt ions  
fro m re gu la ti on ;

1. Fur ni sh in g o f vesse ls und er  c h a rt e r fo r use in p ri vate  ca rr ia ge.
2. W at er  ca rr ia ge to  Pue rto Rico.
3. Vesse ls pa ss ing th ro ug h in te rn ati onal w at er s fo r nav ig at io n pu rposes .
4. T ra nsp ort a ti on  of  liq uid ca rg oe s in  hulk, in ta nk  vesse ls.
5. T ra nsp ort at io n  of  pa ss en ge rs  be tw ee n po in ts  in th e  U ni te d S ta te s via  

fo re ign po rts .
6. C on trac t c a rr ie rs  no t co mpe tin g w ith  r ai ls , mot or  ca rr ie rs , e t c eter a.
7. Rai lroa d an d mot or  c a rr ie r w ate r ca rr ia ge,  su ch  as th e us e of  car 

fe rr ie s,  lig ht er ag e,  tow age, e t ce te ra , in ci de nt  to  p a rt  I an d p a rt  II  of  t he ac t.
8. Local  p icku p a nd  del ivery se rv ice .
9. T ra nsp ort at io n  w ith in  h arb o r l im its .
10. T ra nsp ort at io n  by sm al l c ra ft  (u nder  100 t ons) .
11. Pri vat e ca rr ia ge .
12. In tr a s ta te  comm erce.

I wi sh  to  p lac e part ic u la r st re ss  on th e e xe mpt ions  re la ti ng  to  liq ui d ca rgoe s in 
bulk an d to  th e ex em pt ion re la ti ng  to  ve ssels  pa ss in g th ro ugh in te rn at io nal  
w at er s,  sin ce  th es e ex em pt ions  a re  re la te d  to the dry  bu lk  ex em pt ion,  which  is 
rec om me nded for  r ep ea l.

P a r t IV of th e ac t re la ti ng  to fr e ig h t fo rw ar der s also  co nta in s ex em pt ions  an d 
ex ce pt ions  fro m regu la tion , it  be ing ex pr es sly prov ided  th a t th e  pr ov is ions  of 
th is  p art  a re  n ot  to ap ply to—

1. Servi ce  pe rfor m ed  by or un de r the di re ct io n of  a co op er at iv e as so ci a­
tio n.

2. By a f ed er at io n of co op er at iv e as so ciat ions .
3. By a fo rw ard er whe re  th e se rv ices  pe rfor med  ha ve  to  do with  ord in ar y  

liv es tock .
4. W he re  th e s ervice s re nd er ed  ha ve  to  do w ith  ti sh.
5. W he re  th e pro pe rty co ns is ts  of  a gri cu lt u ra l comm od ities .
6. W he re  i t c on sists of  hou seho ld  goods.
7. To th e op er at io ns  of  a  sh ip pe r or  grou p or  as so ci at io n of  sh ip pe rs  in 

co ns ol idat ing or  d is tr ib u ti ng  fr ei ght fo r them se lves  or  fo r th e mem bers 
th er eo f on a  n on pr of it ba sis.

8. To  th e op er at io ns of  a war eh ou se m an  or  oth er  sh ip per ’s ag en t in  con­
so lida ting  o r d is tr ib u ti ng  pool ca rs .

The re  is n’t a sing le  one of  th es e ex em pt ions  or ex ce pt ions  in an y of th e fo ur 
part s of th e ac t th a t does no t ha ve  an  eff ect on  th e to ta l co mmun ity  of  tr a n s­
po rt at io n in te re st  th a t th e ba la nc e of  th e ac t en co mpa sses  or  spec ifica lly  upon 
th e ot he r type s of  tr ansp ort a ti on . Wh o is to say,  fo r in st an ce , w het he r th e ra il ­
ro ad s are  no t su ffer in g as  mu ch  by fu rn is hin g fr ee  tr ansp ort a ti on  to  th e ir  
em plo yees an d th e ir  e mploy ee s’ fam il ie s as  th ey  are  by a di ve rs ion of a li tt le  dr y 
bu lk  tra ffi c to  th e  unre gula te d  w ate r carr ie rs ?  I per so na lly  ha ve  been  on 
ra il ro ad  pa ss en ge r tr a in s whe n mos t of  th e  p eople  in th e ca r ha ve  been tr av el in g  
on pa sses . I t  is a no to riou s fa c t th a t th e  r a il ro ads a re  ru nnin g h un dre ds of  mil­
lio ns  of  d ol la rs  a year in to  t h e  r ed  i n ope ra ting  th eir  pa ss en ge r ca rr y in g ser vic es . 
Thi s co mmittee  shou ld  as k it se lf  w het her  th e se ve ra l hun dre d sm all  w ate r ca r­
ri e rs  shou ld by  pla ced under  re gu la tion  in or der  to su cc or  th e ra il ro ads who 
wo uld  be  in good  co nd iti on  were it  no t fo r th e pa ss en ge r de par tm en t defic its  
th a t ha ng  ar ou nd  th e ir  co lle ct ive necks lik e th e  we ll-kn ow n mi lls tone .

Or, ta ke  th e ag ri cu lt u ra l ex em pt ion.  The re  are  th ou sa nds  of  it in e ra n t truc ks  
in th is  co un try ha uling  ra w  ag ri cu lt u ra l pro duce . T he pe ach crop  of Ge org ia 
cou ld no t be ha rv es te d on tim e w ithout th e as si st an ce  of th es e truck s an d muc h 
of agri cu lt ure ’s pe ri sh ab le  pr od uc e wo uld  be ha nd ic ap pe d in its  mo veme nt to 
m ar ke t were th es e ex em pt  ca rr ie rs  not  av ai labl e.  Of co ur se  th er e are  ab uses , 
but. by  an d la rg e th e  exe m pt  ca rr ie r pe rf or m s a ne ce ss ar y se rv ice  fo r ag ri cu ltur e.  
Un less an d unti l th e  ra il ro ads an d ot he r com mon carr ie rs  ca n re nder  eff ective 
se rv ice  fo r th es e ex em pt  ca rr ie rs  it  is poor policy to  ta lk  ab ou t re st ri c ti ng  th ei r 
op er at ions  by Gov ernm en t co nt ro ls .

Thi s co mmittee  shou ld  as k it se lf  w he th er , in th is  a tt em p t to knock ou t ex em p­
tio ns . it wi ll be fa ir  to  re pe al  th e  ex em pt ion re la ti ng  to  dry  bu lk ca rr ie rs  an d 
ther eb y st u lt if y  th e op er at io ns  of  seve ra l hu nd re d sm al l w at er  ca rr ie rs  an d a t 
th e same tim e leav e in ta ct  th e ex em pt ions  re la ti ng  to  th e tr ansp ort a ti on  of  
ag ri cu lt ura l pr od uc e by mot or  ca rr ie r.  Th e fa rm in g  comm un ity , to be su re , 
is  bigg er  an d mor e po wer fu l in  a le gi sl at iv e ba tt le  th an  th e w ate r ca rr ie rs  but
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w hat about th e  pri nci p le  of  th e  th in g? And w hat about th e  fa c t th a t th es e 
w ate r c a rr ie rs  a ls o mo ve  m an y ag ri cu lt u ra l co mm od iti es  a lso?

The  tw o mo st g la ri ng  i nc on si st en ci es  prop os ed  hav e to  d o w ith  th e rei>eal of  th e  
ex em pt ion re la ti ng  to  d ry  milk  tr an sp o rt a ti on  and th e  con tinua nce  in  ef fect of  
th e ex em pt ions  r e la ti ng  t o  li qu id  c om mod iti es  a nd  th e  dry  bu lk  c a rr ie rs  o pera ti ng  
on th e  G re at  La ke s. On e is  te m pt ed  to  as k w heth er la ke w ate r is  any ho lier  
th an  ri ve r w ate r or  w heth er pe trol eu m  an d liqu id  ch em ic al s are  mor e pol it ic al ly  
po te nt  t ha n gr ai n or  c oa l or  i ro n or e in  the l eg is la tive sc he m e o f t hi ng s.

In  th e minds  of  se ver al  hund re d dry  hu lk  c a rr ie rs  th e re  wou ld he d is cr im in a­
tio n of  th e gr os se st  k in d an d cla ss  le gi sl at io n of th e  mos t in de fe nsi ble  kind  oc cu r 
if  th e  C on gress w er e to  re pea l se ct ion 303 (b ) an d le av e st and in g  al l of th e o th er  
ex em pt ions  in th e In te rs ta te  Co mmerce  Ac t, p a rt ic u la rl y  thos e upon  which  I 
ha ve  la id  s tres s.

The  co m m itt ee  m ig ht al so  as k th e quest io n : W he re  is  th is  tr end  to w ar d the 
li ft in g  of  th e  ex em pt io ns  go ing to  stop ? T hi s year we a re  as ke d to  ra is e  th e  
ex em pt ion on dr y bu lk  co mm od iti es . N ex t year it  w ill  be liqu id  co mmod ities , 
th e  yea r a ft e r th a t fa rm  co mm od iti es  or fish  or  dis ab le d so ld ie rs  o r tr an sp o rt a ­
tion  by sm al l c ra f t an d so  on.  ad  in fini tum . W her e w ill  you st op  on ce  you 
s ta rt ?

I t  w ill  be dem ons tr at ed  by th es e sm al l w a te r ca rr ie rs  an d th e ir  su ppor ting 
w itn es se s be fo re  th is  pro ce ed in g is clo sed th a t it  wi ll be se tt in g  an  ex ce pt io na lly  
u n ju s t pr ec ed en t fo r th e C on gr es s to re pe al  th e  dry  bu lk  ex em pt ion.  Se ve ra l 
sh ip pe rs  of  coal,  iro n ore,  gra in , fe rt il iz ers , an d o th er co mmod ities  wi ll te ll 
yo u why  th is  is so. F ro m  my vanta ge po in t as  a tr ansp ort a ti on  co nsu lt an t I 
be lie ve  rep ea l a t th is  tim e is  u nw is e a nd  unn ec es sa ry .

IV. Su mmary.
In  su m m ar y th e po si tio n of th ese  se ve ra l hund re d sm al l ca rr ie rs  of  dry  bu lk 

co mm od iti es  w ith  r es pec t to  th e  pr op os ed  le gi sl at io n is t h a t :
1. T h a t pu bl ic  in te re st , an d  p a rt ic u la rl y  th e  sh ip per s’ in te re st , is  be ing an d 

will  be  b e tt e r se rv ed  by th em  as c a rr ie rs  ex em pt  f ro m  Fed er al  Gov ernm en t re gu­
la tion  in th a t th ey  ar e.  by v ir tu e  of th e  exis ti ng  ex em pt ion,  ab le  to  of fe r to  th e 
sh ip pi ng  pu bl ic  th e lo w es t co st  an d th e  lowes t pr ice d tr ansj jo rt a ti on  fo r th e  
co mm od iti es  th a t th ey  h au l.

2. The  im po si tio n of  G ov er nm en t co nt ro ls  will  bu rd en , han dic ap an d st u lt if y  
th e ir  se rv ic es  in a m an ner  th a t w ill  ac tu ally  in ju re  th e sh ip pi ng  pu bl ic  th a t 
has come  to  re ly  up on  th es e c a rr ie rs  by  su bj ec ting  them  to  ru le s,  re gu la tions,  
an d pr ac ti ce s th a t w ill  hav e th e  in ev itab le  eff ect of  ra is in g  th e co st s of  opera ­
tio n an d co ns eq ue nt ly  th e pri ce s of  tr ansp ort a ti on  to th e sh ip pi ng  publi c.

3. The  pa tt e rn  of  d is cri m in ati on  th a t wi ll be es ta bl is he d by th e re pe al  of  th e 
dr y bu lk  ex em pt ion w ill  not  on ly  ru in  th e go ing  dr y bu lk oper at io ns bu t wi ll 
se t a  pr ec ed en t to e lim in at e o th e r ex em pt ions  th a t wi ll d is as tr ousl y  af fe ct  la rg e 
co m m un it ie s of  in te re st  su ch  as  agri cu lt ure , th e pe tro leum  in dust ry , th e fis hing  
in dust ry , etc .

I t  is  ac co rd in gly re sp ec tful ly  re ques te d  th a t th is  ho no ra bl e co m m it te e an d al l 
o th er un it s of th e  Con gres s th a t de al  w ith  th is  m att e r giv e se riou s an d co n­
s id era te  a tt en ti on  to  th es e re p re se n ta ti ons an d all ow  sect ion 303( b)  to  st an d 
as it  is in the  law .

Mr. F riedel. Floyd A. Mechling, vice president, A. L. Mechling 
Barge Lines.

STATEMENT OF FLOYD A. MECHLING, EXECUTIVE VICE 
PRESIDENT, A. L. MECHLING BARGE LINES

Mr. Friedel. Do you have a summary of this ?
Mr. Mechling. Yes, sir.
Mr. F riedel. Your whole statement will he included in the record.
Mr. Meciiling. Thank you, sir, and considering your request I  will 

briefly summarize the statement, then. My name is F. A. Mechling 
and my business and home address is Jol iet, 111. I am employed by 
the A. L. Mechling Barge Lines as executive vice president. I am 
test ifyin g before this committee today as a private citizen interested 
in the future  welfare of the Nation’s transportation community, as vice
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president of our bargeline, and also as a spokesman for the Waterways 
Bulk T ransportation Council. If  I had been permitted to read  my 
complete statement into the record, Mr. Chairman, I  would have shown 
tha t Mechling Barge  Lines is a typical exempt-type water carr ier on 
the Mississippi River system. We also operate under the certificate 
of the Intel-state Commerce Commission as a common carr ier over 
many sections of the  system and the Illinois  Waterway and the Gulf 
of Mexico. I show tha t the Mechling Co., is family owned and 
operated; a carrie r tha t has  been bu ilt up over 42 years of effort  as a 
family enterprise. We have provided good service to the public, at 
our own risk and this has been done in the main without Govern­
ment control. I also show in my statement tha t exempt carriers 
such as Mechling are closely associated with the part icular shippers 
and but for the type of service tha t we render this type of traffic 
would fall into priva te carr ier service by the shippers perform ing 
their  own transporta tion service. I contend in mv statement, in 
light of oar  experience, the repeal of the bulk exemption would 
divert this traffic to priva te carriage in large part and tha t com­
mon carrie rs would not fall heir to the traffic. I show tha t such 
shippers are best served by bulk exempt carriers  for the various 
reasons contained in my statement. I show in my statement that  
in fact the bulk exempt carrie rs are the low-cost carrie rs and the 
rails cannot legally compete on a cost basis and meet the rates of 
the bulk exempt carriers . I also show that if Mechling were to 
lose its identity  and lose any of its small number of large bulk com­
modities that  it moves in its traffic, consisting mainly of four or 
five large hulk items that  move by barge, consti tuting  about 80 
percent of its sustain ing revenue, that it would fall immediately 
into a deficit operation. Afv statement also shows and illustrates 
various examples where Mechling over a period of its history of 
over 42 years has pioneered many hauls in exempt traffic on the 
inland rivers systems and the Gulf of Mexico. I also show tha t 
Mechling must have bulk exempt traffic to balance its hauls and 
make its entire operation profitable and I show, too, tha t we feel 
the same considerations tha t led Congress to adopting and main­
taining the bulk exemption in the 1940  act, mainta in and continue 
today.

Mr. Chairman, that , I believe, summarizes my statement.
Mr. F riedel. I  want to thank  you very, very much for cooperating.
(The statement referred to follo ws:)

Sta te m ent of  F . A.  Me c h l in g , E xe cu tive Vic e  P res id en t , A.  L . M ec h lin g  
B arg e L in e s , I nc.

My name is F. A. Mechling. My home and business add ress is in Jolie t, Ill. I 
am making the stat eme nt f irst as a private  citi zen inte res ted  in the fut ure  welfare 
of our Nation’s tr anspo rta tion community, then as vice preside nt of our barge­
line—A. L. Mechling Barge  Lines, Inc., and finally as a authorized spokesman 
for a group of bargelines, shippers, and other inte res ted  par ties who have 
become associated under the head ing of the Waterways Bulk Tra nsporta tion  
Council, Inc. You have alread y learned th at  this  council speaks for a large  
number of barge lines somew hat similar  to ours. It  has  occurred to us that  
a ra ther  definitive state men t relating to the  operations , history,  and prospect ive 
futur e development of a somewhat typical exempt bargeline  opera tion might  
ass ist the committee  in its dete rminat ion  as to whethe r such a radical  change 
as repea ling the bulk exemption clause in the In ters ta te  Commerce Act is the 
right and proper th ing to do.
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In  qu al if yin g m ys el f to  m ak e th is  st at em en t,  may  I sa y th a t I have  sp en t my 
en ti re  w or ki ng  li fe  in  th e  ba rg el in e bu sine ss . I sh ip pe d ab oar d  o u r to w bo at s 
w ith my  f a th e r w he n I w as  on ly  12 year s old . I ha ve  sin ce  pro gr es se d fr om  one 
st ag e to  ano th er in  our ba rg e bu sine ss , bo th  af lo at  an d as ho re , un ti l I am  now  
m an ag in g th e  bu sine ss . I t ’s a  goo d bu sine ss , an d ou r M ec hl ing fa m ily,  which  
ow ns  th e ba rg el in e,  des ir es  to co nt in ue  it  in  op er at io n.  I ha ve  bro ad en ed  my 
ac ti v it ie s in  in la nd w ate r c a rr ie r in te re st s by becomi ng  a m em be r an d offi cer of  
th is  council , of  th e  Am er ic an  W at erw ay s O pe ra to rs , Inc. , who se  m em be rs hi p 
in cl ud es  th e re gula te d  w ate r carr ie rs , an d fo r 3 year s w as  a m em be r of  th e 
U.S. D epart m ent of  C om merce  T ra nsp o rt a ti on  A dv iso ry  Co uncil .

The  ad vanta ge of  low -co st w ate r tr an sp o rt a ti on  en vi sa ge d by ev er y Con gr es s 
is  re al iz ed  to da y,  an d ch ief ly in  bu lk -e xe mpt  tr ansp ort a ti on , as  fo re se en  by th e  
au th o rs  of  th e  e xe mpt ion.

In  th is  co nn ec tio n,  I wish to  m ak e th e ca te gor ic al  st a te m ent her e and now 
th a t th e  in la nd  w ate r ca rr ie r in dust ry  as  we  kn ow  it  to da y wo uld no t ha ve  
com e in to  be ing ex ce pt  fo r th e  pr es en ce  of  th e bu lk -exe mpt ion cl au se  in  th e 
In te rs ta te  Com merce  Ac t an d,  in my  op inion,  th a t in dust ry  in  it s p re se nt fo rm  
ca nno t su rv iv e th e  re pea l of  t h a t clau se .

Mos t of  th e  bar gel in es  th a t wou ld  be af fected  by  su ch  a re pea l a re  sm al l in ­
de pe nd en tly ow ne d an d oper at ed  c om pa nies . The y are  i n th e m ai n fa m ily ow ned. 
T her e is  no  pu bl ic  eq uity  sto ck  outs ta nd in g. The y know  th e ri ver s.  The y ha ve  
no s ta tu to ry  mo nopoly.  C om pe ti tion  am on g th em  fo rc es  a  pr og re ss iv e po licy, 

a  re sp on sive  to  w hat sh ip per s w an t. The y ex is t on  hau ls  of a ve ry  lim ited  nu m be r
of  bu lk -e xe mpt  co mmod iti es . The y a re  sm al l bu sine sses . The y su rv iv e on ly  
be ca us e th ey  oper at e ac co rd in g to  th e de cision s of  m an ag em en t w ith  a min im um  
of  g ov er nm en ta l co ntr ol s (w ith a ll  o f th e  a tt e n d a n t co st s an d re d ta pe as so ci at ed  
w ith  G ov er nm en t c ontr o ls ) be ca us e th ey  h av e a tt ra c te d  th e patr onag e of  s hip per s 
who us e th es e c a rr ie rs  be ca us e th ey  ca n per fo rm  a se rv ice ta il ore d  to  th e ne ed s 
an d th e econom ies  o f su ch  sh ip pe rs . The se  e xe m pt  c a rr ie rs  a re  fo r- h ir e  carr ie rs . 
Th ey  ar e,  fo r th e m os t part , wedded to  th e tra ffi c of  id en ti fiab le  sh ip pe rs , m an y 
of  w hom,  but fo r th e avail ab il it y  of  th es e ex em pt  carr ie rs , wo uld be in  th e w ate r 
ca rr ie r bu sine ss  t he m se lv es  as  p ri va te  c arr ie rs . In  my  op inion, th e  re pea l o f  th e  
bu lk  ex em pt ion cl au se  w ill  no t d iv ert  th is  tra ffi c to  comm on or con tr ac t or 
re gula te d  ca rr ie rs  or  ho ld  it  to  th e go ing ex em pt  carr ie rs . Th e tra ffic, fo r th e  
mos t part , w il l become  pri vate ly  han dl ed . Many of th es e ex is ti ng  ca rr ie rs  w ill  
se ll th e ir  bar ges  an d to w boa ts  to  th e ir  cu st om er s and en te r in to  opera ti ng  co n­
tr a c ts  on  a sa la ry  bas is  to  ru n  th em  or  bec om e un em ploy ed . I f  th e  obje ct  of  
th e Con gres s no w ad ay s is  to he lp  th e  comm on c a rr ie r who  claims, ju st if ia bly  
or  no t, to be in  d is tr ess , su ch  as  som e ra il ro ads,  th e  dri v in g of bu lk -e xe m pt  
tra ffi c to  p ri va te  carr ia ge  will  do li tt le  fo r th em  of  su bsta n ti a l sig nific an ce .

L et  me il lu s tr a te : W e haul al um in a fo r a la rg e ch em ical  co mp an y.  A lumin a 
mo ves as  ex em pt  tra ffi c under te rm  co ntr acts  be tw ee n th e co mpa ny  and  th e 
ba rg el in e as to th e ra te  to  be ch arge d.  I f  th is  ba rg el in e w er e fo rc ed  u nder re gu­
la ti on  by  v ir tu e  of  th e re pea l of  th e bu lk  ex em pt ion,  th is  sh ip pe r wou ld  im m ed i­
at el y ac qu ir e bar ge s an d oper at e as  a p ri va te  carr ie r.  W e ca n do it  b e tt e r as  
an  ex em pt  ca rr ie r.  B ut th e  sh ip pe r ca n do  it  fo r hi m se lf  be tt e r and  ch ea pe r 
th an  th e re gula te d  carr ie rs . The  econom ics  of  tr an sp o rt a ti on  are  a ll  in  fa vor 
of  th e  pri va te  ca rr ie r as again st  th e re gula te d  ca rr ie r in  su ch  a  si tu at io n , 
pa rt ic u la rl y  w he re  th e co mpa ny , as  in man y in st an ce s,  is la rg e en ou gh  an d d iv er­
sif ied  en ou gh  in  it s in te re st s to  ge ner at e a tw o-way  ha ul , which  ca n be done

• no w ad ay s by m an y su ch  c om pa ni es . We g ive  th e sm al l sh ip per  t he a dvanta ge of 
ou r low- cost bu lk -e xe m pt  tr an sp o rt a ti on  toda y.  H e wou ld  l ose it  to  th e  b ig  sh ip ­
pe r, oper at in g h is  own  f lee t, if  we w er e fo rc ed  u nder re gu la tion .

I  kn ow  ano th er bar gel in e th a t hau ls  g ra in  fo r a  la rg e in te re st . I f  th e g ra in  
is  st ri pped  of  it s  bu lk -e xe m pt  id en ti ty , th e  patr on  in  th is  ev en t wou ld  simply

* ta ke ov er  th e ba rg el in e.  I t  wou ld  be dif ficult  inde ed  fo r a  sm al l ex em pt carr ie r,  
who se  m ai n st ea dy inco me de pe nd s on th e st ea dy bu sine ss  or  tw o or th re e sh ip ­
pe rs . to  av oid th is  ev entu ali ty . The  in ev itab le  en d re su lt  wou ld  be th e  d is ­
ap pe ar an ce  of  man y sm all , in dep en de nt ly  ow ned bar gel in es  and  th e cr eati on  of 
p ri va te  b ar ge  d ep art m ents  in a nu m ber  o f l ar ge in dust ri es .

I ha ve se riou s do ub ts  th a t th e  la rg e com mo n c a rr ie r ba rg el in es , who  a re  sp on ­
so ring  th e  legi sl at io n,  wou ld  re al iz e any su bst an ti a l be ne fit  fr om  it s en ac tm en t.

In  th is  co nn ec tio n,  I  w ish to  poin t ou t th a t th e  la rg e comm on  c a rr ie r bar ge ­
lines  th a t a re  su pport in g  th is  le gis la ti on  a ll  ha ve  e it h e r opera ti ng  su bsi d ia ri es  
th a t h au l bu lk -e xe m pt  tra ffic, o r th ey  hau l sa m e th em se lv es  in  no nc er ti fi ca te d 
op er at io ns . Ther e is n’t a  si ng le  bar gel in e on th e  M is si ss ip pi  R iv er  sy st em  th a t
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do es  no t ex er ci se  it s  pr iv ile ge  of  hau ling  bu lk -e xe m pt  tra ffic. Th ey  hav e to  do 
it  in  or de r to get th e traffic . T heir  pu bl ishe d ra te s a re  too  high  to  a tt ra c t th e 
tra ffi c othe rw ise.  Thi s si tu ati on  re in fo rc es  my  co nt en tion  th a t su ch  tra ffi c 
wo uld  tr en d to w ard  pri vat e tr ansp ort a ti on  if  it. were fo rc ed  by law  under eco­nom ic re gu la tion .

Th ese sh ip per s th a t I ha ve  been  ta lk in g ab ou t, in  my  op ini on , a re  bes t se rv ed  
by bu lk-exe mpt  carr ie rs . W he n a  ba rg e c a rr ie r becom es ob liga te d by law as  a 
com mon ca rr ie r to se rv e al l patr ons of  a give n cla ss , he  ca nnot  se rv e any one 
of  the m w ith  th e part ic u la ri ty  re qu ir ed . Sp ec ial , ev er -r ea dy  se rv ice,  w ith  
qu ick  sp ot ting  of  ba rg es  and to w bo at s co m m it te d to  th a t specific tra ffic, un­
in te rr upte d  tu rn aro unds,  sing le  line  se rv ic e not  dep en de nt  o n tr an sfe r of lading , 
in te rc ha ng e of  ba rges , or  in te rc han ge of  to w boa ts  is ca lle d fo r by th e  sh ip pe r. 
Ex pe rie nc e has  pr ov ed  th a t th e re gula te d  comm on ca rr ie r ca nnot fu rn is h  such  
ser vic e.

Ag ain , le t me  il lu s tr a te : Th e U ni ted S ta te s is  bu ildi ng  a  da m  on  th e Ohio 
R iv er  nea r C in ci nn at i. F or th e en or m ou s quan ti ti es of  co nc re te  re qu ired , it  
needed  40,000 to ns  of  ag gr eg at e m on th ly  to  s ta rt , ri si ng  to  a  pe ak  of  ar ou nd  
90,000 to ns  mon th , al l to com e by ba rge.  Reg ul at ed  c om mon  ca rr ie r bar ge se rv ­
ice  w as  ob viou sly  un ab le  to  d iv ert  e no ug h ba rg es  to m ee t th a t need. The  flexib le 
se rv ice  of  ex em pt  w ate r tr an sp o rt a ti on  w as  av ai la bl e,  ho wev er , and it  is  the 
ex em pt  ca rr ie r op er at in g unde r th e bu lk  ex em pt io n th a t has do ne  th e  job .

Som e sh ip pe rs  ha ve  ta ilore d  th e ir  bar ge lo ad in g an d un lo ad in g fa c il it ie s to  fit 
th e  op er at io ns  an d eq ui pm en t of  th e ir  bu lk -e xe mpt  carr ie rs . T her e is  m utu al  
acco mmod ati on  an d m utu al ly  re al iz ed  co nv en ienc e an d econom y th a t wo uld be 
im po ssi ble unde r th e hard  an d fa s t gen er al  re qu ir em en ts  of  re gu la te d  tr a n s­
po rtat io n.

Th e pe rs onal  re la tions th a t are  bu il t up  be tw ee n th e m an ag em en ts  of  bu lk-  
ex em pt  c a rr ie rs  an d th e ir  patr on  sh ip jier s a re  ve ry  clo se a t tim es , am ou nt in g to 
a deep in te re st  in  th e succ es s of  ea ch  o th e r’s ente rp ri se s in  th e  se rv ice rend er ed . 
The re  is  m utu al pr id e in  do ing a goo d job . R eg ul at io n ca nn ot  fo re se e ev ery 
da y- to -day  re qu ir em en t. T he  be st  p la n is  th e  one  th a t de ve lop s good  workm en . 
Such re la ti onsh ip s a re  a lien  to  im pe rs on al  comm on ca rr ia ge .

Th e p ri m ary  in her en t advan ta ge of in la nd  w at er  tr an sp o rt a ti on  is it s low 
cos t. I f  i t  w er e no t so, sh ip per s wou ld  not  us e su ch  tr ansp ort a ti on . The  ra il ­
ro ad s them se lv es  ha ve  reco gn ized  th is  ad va nta ge an d in  ca se  a ft e r case,  sin ce  
th e Con gr es s am en de d se ct ion 15 o f th e  I n te rs ta te  Co mm erc e Ac t, ha ve  at te m pte d 
re gar dle ss  of  econom ic co ns eq ue nc es  to  th e ir  own op er at io ns , to  m ee t w ate r c a r­
ri e r ra te s  or  go below  them . N ei th er  th e  ra il s  nor  th e ce rt if ic at ed  w ate r ca rr ie r,  
in  t he ir  ra te  a dju st m en ts , hav e been ab le  to  go al l th e way  do wn  to  ex em pt  w at er  
carr ie r ch ar ge s.  The se  ca rr ie rs  a re  st il l th e  low- cost- to-user ca rr ie rs  an d th ey  
can re m ai n  s o in th e ir  pre se n t id en ti ty  as  bu lk -exe mpt  carr ie rs . T his  is  be ca us e 
th ei r ov er he ad  an d oper at in g  ex pe ns es  are  no t as  g re a t in mos t in st an ce s as  a re  
forced  by  re gu la tion on th e mor e ela bora te ly  ta il ore d  an d or ga ni ze d com mon 
carr ie rs . The  ex em pt  ca rr ie rs  hav e mor e In dia ns an d fe w er  ch ie fs . As lon g 
as  th ey  ca n m ain ta in  th is  id en ti ty , th ey  will  be th e  low -co st carr ie rs . Once 
ob lig ated  to th e ri g id it y  of se rv ice , th e  rei>orts , th e  re gula tions,  an d al l th e  re ­
qu irem en ts  o f G ov er nm en t co nt ro l, th ey  will  los e th is  id en ti ty . Thi s,  of  c ou rse,  is 
pr ec isely w hat th e  comm on  ca rr ie rs  w an t.  I t is  an  in di re ct , bu t su re  me an s, of 
de st ro yi ng  co mpe tit ion.

I t  us ed  to  be an d st il l is  in an  ev er -n ar ro w in g sense, th e pra cti ce  o f th e In te r­
st a te  Co mm erc e Co mmiss ion to  reco gn ize th e need  fo r a dif fe re nt ia l be tw ee n th e 
ra te s of  ra il ro ads an d w ate r c a rr ie rs  in  reco gn iti on  of  th e  low -co st in he re nt  ad ­
van ta ge  of  w ate r tr ansp ort a ti on . T h a t low -co st advan ta ge is g re a te st  in th e 
tr ansp ort a ti on  of  bu lk  co mmod iti es . T he  bu lk -exe mpt  w ate r ca rr ie r is th e low­
cost,  an d low-rated  w ate r ca rr ie r.  T his  is his  a tt ra c ti o n  to  th e sh ip pe r, an d 
th e sh ip pe r wi ll, in my  op inion,  not  w ill ingl y giv e up  t h is  a tt ra c ti on . The  a u th ors  
of  th e  T ra nsp ort a ti on  Ac t ha ve  be en  un w ill in g to  de st ro y th e bu lk- exem pt , for - 
hi re  w ate r carr ie r,  an d lim it  th e low -co st advan ta ges  of  su ch  tr ansp ort a ti on  to 
thos e sh ip pe rs  wh o ca n ow n th e ir  ow n fle ets  as  p ri va te  c arr ie rs .

I do n’t mea n to su gg es t by th is  st a te m ent ab out  dif fe re ntial s th a t th e ex em pt  
carr ie r.  As a m att er of  fa ct , m an y of  th e bu lk-exe mpt  ca rr ie rs  ha ve  th e la te st  
carr ie r.  As a m att er of  fa ct , m an y of  th e bu lk  ex em pt  c a rr ie rs  ha ve  th e la te st  
ty pe  an d mo st eff icie nt eq uipm en t, bo th  ba rg es  an d po wer  bo ats.  U nr eg ul at ed  
w ate r ca rr ie rs  ad op ted th e low -co st dies el  en gine  to  tr an sp o rt a ti on  a ge ne ra tion  
ah ea d of  th e re gu la te d ra il ro ads.  Bulk- ex em pt  ca rr ie rs  ow n an d op er at e th e 
la te st  an d be st eq uipm en t in su bsta n ti a l nu m be rs  as  Mr.  W ri ght has  al re ad y
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to ld  you. I ca n te st if y  from  fi rs th and  ex pe rien ce  th a t th e bu lk -e xe m pt  ca rr ie rs  
a re  re nder in g se rv ic e eq ua l to  an d in som e way s su per io r to  th a t of  th e  comm on  
carr ie rs .

Yet ag ai n,  le t me  il lu s tr a te : We lea se , own, an d oper at e 31 du al -p urp ose  
ba rg es  w ith  w hi ch  we  ca n go dir ec tly  ac ro ss  th e G ul f of  Me xic o and  e it h e r up  
or  do wn  th e M is siss ip pi  R iv er  w ithout in te rc ha ngin g la di ng  a t Ne w O rlea ns .

• Mos t of  th e o th er ca rr ie rs  ha ve  to re lo ad  th e ir  ca rg oe s be tw ee n F lo ri da  and  up ­
ri ver po in ts  in to  ri v e r bar ges  upst re am  an d oc ea ng oing  ba rg es  to  cr os s th e gu lf . 
We ha ve  ac qui re d a t  g re a t ex pe ns e tw o oc ea ng oing  bo at s to  tow  th e  bar ges  
ac ro ss  th e  G ul f of  Mexico  an d ha ve  he lped  deve lop  a te rm in al in  Tam pa,  F la .,  
to ac co mmod ate th e  ba rg el in e an d our sh ip pe rs . Asid e from  th es e 31 ba rg es , 
su bs eq ue nt ly  tw o o th er su ch  oc ea ng oing  ba rg es  ha ve  com e in to  op er at io n on 
th e  M is siss ip pi  R iv er , bu t ou r ba rg es  pion ee red th is  ha ul , an d we  co uld no t have 
done  i t  as  a  re gu la te d  carr ie r.  T his  m ov em en t has  g rown an d pro sp er ed  hau li ng  
bu lk  ite ms.  W e w er e ab le,  be ca us e of th e ex is tenc e of  th e ex em pt ion,  to  co m­
me nce oper at in g  as  soon  as  we  had  eq uipm en t. T his  op er at io n has  gr ow n and  
ex pa nd ed  fr om  ab ou t 12,000  to ns  of g ra in  pe r year in  1052  an d 1953 to ov er  
102,000 to ns  of  g ra in  in  1901. We ad de d sewa ge  s lu dg e tr ansp ort in g  fr om  18,714

« to ns  in  1954 to  85,617 to ns  in  th e year 1901. At th e sa m e tim e we  co mm en ced
bu lk -e xe mpt  mov em en ts , we  pet it io ne d th e ICC  fo r oper at in g  au th o ri ty  to  tr a n s ­
port  ir on  and st ee l art ic le s which  are  no t bu lk  ex em pt , so we  co uld hau l th em  
unde r re gu la tion . I t  to ok  fr om  1953 to 1950 to proc es s th is  ap pl ic at io n und er  
re gu la tion . The  ra il ro a d s  ob ject ed  an d fo ug ht  aga in s t th is  g ra n t ev en  th ou gh

• th ey  co uld not pr ov id e th e sh ip per s th e de si re d se rv ice . Sin ce  se cu ring  th e au ­
th ori ty , a ft e r 3 years  of  ef fo rt,  we  ha ul ed  9,174 tons  of  st ee l to  F lo ri da in  1957, 
th e fi rs t fu ll  y ear of  t h is  ser vi ce , a nd 20,281 t on s in  1961.

I t  took  an  ex em pt  ca rr ie r,  op er at in g unde r th e ex em pt ion,  to open up  th is  
im port an t av en ue  of  co mm erc e. B ut  un de r re gu la tion he  ca nnot  alw’ay s su c­
cee d in  do ing so. To  show  th e  ef fect of  re gu la tion  in  su ch  a mov em en t, th e IOC 
has  ju s t re fu se d Mec hl ing th e pr iv ileg e of  ex te nd in g it s ope ra ting ri gh ts  to  in ­
clud e o th er re gu la te d  it em s to  F lo rida , be ca us e th e ra il ro ads an d th e comm on 
c a rr ie rs  by w ate r wer e ab le  to  conv inc e th e Co mm iss ion  th a t th e ir  adm it te dly  
hi gher  pr ic ed  and les s ef fic ien t du al -l in e se rv ice w as  goo d en ou gh  fo r the 
sh ip pi ng  publi c.

I kn ow  pe rs on al ly  of  a num be r of  bu lk-exe mpt  ca rr ie rs  wh o ha ve  pion ee red 
barg e op er at io ns  w ith  sp ec ia liz ed  eq uipm en t an d pr og re ss iv e an d im ag in at iv e 
th in kin g an d ac ting . The  ex em pt  ca rr ie rs  as  a wh ole  ha ve  m ad e an  ou ts ta nd­
in g contr ib ution  to  th e sc ienc e an d uti li ty  of  bar ge tr ansp ort a ti on .

U nd er  th es e di sc ou ra ge m en ts  m os t ex em pt  ca rr ie rs  ha ve  give n up  al l ef fo rt  to 
ex pe nd  th e ir  op er at io ns under regu la tio n.  On ly a handfu l ha ve  co nt in ue d in  
th e fa ce  of  g re a t od ds  to  fig ht  fo r ex pa ns io n of  oper at in g  te rr it o ry  under re gu­
la tion . We be lie ve  th a t m an y new low -co st w ate r mov em en ts  to  d is ta n t m ark e t 
a re as ha ve been  st ra ng le d  in  th e  cr ad le  by th e de la ys  th a t re su lt  from  years  of  
uncert a in  p ro ce ed in gs  b ef or e th e ICC.

The  fle et th a t mo ves bu lk -e xe mpt  co mmod ities  w as  see n by th e co ng ress iona l 
au th ors  of  th e  ex em pt ion,  to  be an  es se ntial  p a r t of  o ur na ti onal tr ansp ort a ti on , 
ex em pt ed  be ca use,  an d on ly be ca us e,  it  re al iz ed  th e in here n t low -co st ad van ta ge 
of  w ate r tr an sp o rt a ti on  as  r eg ula tion  c ou ld not.

W hi le  I am  on th is  po in t, le t me s ta te  th a t th is  bu lk -exe mpt  co mmun ity  of  
w ate r c a rr ie rs  is an  in di sp en sa ble  adju nct  to  nati onal de fens e.  W it hout th e 
bu lk  pe trole um  ba rg e carr ie r,  our de fe ns e ef fo rts  in W or ld  W ar  IT an d th e

• K or ea n w ar wo uld ha ve  been  ha nd ic ap pe d.  W it hout th e  bu lk -e xe m pt  ch em ical  
ca rr ie rs  pr es en t de fe ns e pre para ti on  wo uld  be sh or tc ha ng ed . W ithou t th e 
bu lk -e xe m pt  g ra in  c a rr ie r oper at in g  to  gu lf  po rts , mo ving  va st  am ou nts  o f  gra in  
in  ba rg es , th e  foo d asp ects  of  de fe ns e wo uld  be  bu rd en ed  w ith  fr e ig h t ca r and 
gra in  el ev ato r sh ort ag es  an d high  co sts of  del iv er y: w ithou t th e  bu lk -e xe mpt

• co al barg e ca rr ie r,  at om ic  en ergy  in s ta ll a ti ons and pow er pla nts  pr od uc in g ele c­
tr ic al  en er gy  fo r de fe ns e wo uld be stul ti fied . W ithout th e bu lk -e xe m pt  f e rt il iz e r 
ha rg e carr ie rs , th e  fa rm er wou ld  re al iz e le ss  from  his  cro ps .

The  bu lk -e xe m pt  bar ge line s th a t wo uld  be  af fe cted  by a re pe al  of  se ct ion 
30 3( b)  al l ha ve  h is to ri es  ro ot ed  in th e Amer ican  tr ad it io n  of  fr ee  en te rp ri se  
an d gr ow th  an d de ve lopm en t re sp on sive  to th e ne ed s o f  do mes tic  commerce  th ey  
mov e.

Allow  me, fo r a mom ent, to  il lu s tr a te  w ith  th e h is to ry  of  our ow n lin e.
A. L. Mec hl ing B ar ge  Lin es  In c. , of  Jo liet , Ill ., comm enced oper ati ons ab out 

1920 as  a on e-m an  op er at io n.  T he ow ne r, A. L. Mechl ing , w as  ap pr oa ch ed  by 
off icials  of co un ties  lo ca te d on  th e  H en ne pi n Can al  in  ce n tr al Il linois , w ith a re-
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quest  th a t he  sh ip  sa nd  and gr av el  fr om  alon g th e banks of  th is  ca nal  an d de­
live r it  to va riou s ad ja cen t co un ty  ro ad bu ildi ng  si te s.  Mr . Mechl ing th er eu po n
pla ce d in se rv ice a sm al l ga so lin e-po wered  boat  an d leas ed  a sm al l bar ge from
th e  U.S. Gov ernm en t, whi ch  ha d a ca pac ity  of  abou t 75 to ns  an d comm enced
to  ha ul  th e gr av el . H e an d hi s hi re d he lp  loa de d th e  bar ge by  w he el ba rr ow  1
da y an d th e nex t towed  it  t o  th e un lo ad in g po in t w her e th ey  un lo ad ed  it , also  by
whe elba rrow . The  nex t ye ar , Mr.  Mec hl ing buil t a  sm al l boa t fr om  purc has ed
part s an d bo ug ht  a  b ar ge  w ith  a ca pa ci ty  o f 150 t ons an d co nt in ue d hau ling  g ra vel
w ith  th is  “r ig .” He al so  secu red a m ec ha ni ca l lo ad er  an d la te r,  ab out 1925,
bui lt  a sm al l gr av el  sc re en in g pl an t. T his  op er at io n co nt in ue d un ti l ab out 1930
whe n th e gr av el  de po si ts  on th e  H en ne pi n Can al  w er e ex hau st ed . T his  w as  th e
same ye ar  of  th e  g re a t de pres sion . Mr . Mec hl ing w as  th en  ap pr oa ch ed  by  a
gra in  com pa ny  f ro m  Pek in , Ill ., an d a sk ed  t o  t ow  g ra in  in  it s bar ges  f ro m  var io us
loca tio ns  on th e Hen ne pi n Can al  an d po in ts  on  th e  Il linois  R iv er  to  Pek in , Il l.
By th is  tim e, Mr . M ec hl ing ha d co nv er te d hi s sm al l boat  to  d iese l po wer  an d ha d
also  bo ug ht  an oth er  to w bo at  from  th e  gra in  co mpa ny  an d took  ov er  th e  to w in g
of  gra in  in  th e co m pa ny ’s ba rges . My fa th er,  Mr. Me chling, w as  th e  pi lo t. My
m ot he r an d bro th ers  sp en t co ns id er ab le  tim e ab oar d  th e  boa t du ri ng  th e  sch oo l
va ca tio ns . My m ot he r did th e cook ing  fo r th e cre w.  In  1930, my  b ro th er w as  »
a de ck ha nd  on th e  boa t duri ng vac at io ns . I s ta rt ed  w or ki ng  on th e to w bo at  
from  th e tim e I w as  12 year s of  age. My b ro th er co nt in ue d a s  a pi lo t un ti l th e  
1940’s. W ith th is  45 -horsepo we r towbo at , my fa th e r nex t co mm en ced oper a­
tion s on th e up per  M ississ ippi  R iv er  hau ling  g ra in , hu t as  h e h as  sa id  “th e  u pper 
M iss iss ippi  R iv er  w as  pre tt y  ro ug h go ing in th os e da ys . W e ne ve r kn ew  w he n •
we  wo uld  ha ve  a  ch an ne l deep  en ou gh  to  o per at e in.  D uring th is  p er io d of tim e,  
we  he lped  bu ild  b ru sh  an d rock  w ing da ms be tw ee n Sa va nn a,  Ill ., and McG reg or.
Iowa,  in  ord er to  p ro te ct  th e ea rl y  6-foot ri ver ch an ne l.”  T his  ch an ne l, in ci ­
de nt al ly , w as  th e  pr ed ec es so r of  th e  p re se n t 9-f oo t ch an ne l. My fa th e r su rv iv ed  
th e de pr es sion  by  ta k in g  b us in es s under sm al l contr ac ts  and as  he  p u t it , “O fte n 
ou r li tt le  firm fo un d it se lf  sh ort  of  cap it a l to  undert ake ano th er job, but har d  
tim es  see med  to  m ak e ev eryo ne  tr y  h a rd e r. ”

W he n th e Il li nois  W at erw ay  w as  op ened  to  nav ig at io n in  1933, our bar ge ha d 
mad e th e in it ia l vo ya ge  from  Pek in . III., to  so ut h Ch ica go  w ith  ca rg oe s of  gr ai n.
Th e co mp any hau le d  A rg en tine  co rn  from  so ut h Ch ica go  ba ck  to  Pek in . The se  
fi rs t mov em en ts wer e m ad e in  300- to  500-ton ba rg es  via th e  Sa g Cha nn el  an d 
th e Calum et  H ar bo r.  Th e co mpa ny  pion ee re d a  st ee l hau l fr om  Chica go  to  
Moline , Ill ., w hi ch  w as  th e fi rs t th ro ugh mov em en t of  an y co mmod ity  be tw ee n 
th es e plac es  by  w at er . G ra in  w as hau le d ba ck  to Ch icago.

When W or ld  W ar I I  ca me on,  my  fa th e r jo in ed  th e C oa st  G uard  as a com­
miss ioned officer and sp en t th e  w ar years  in  th e Miss issipp i Val ley su pe rv is in g 
ice  bre ak er s and  th e  mov em en t of  su bm ar in es  an d la ndin g c ra f t to  th e gu lf  fo r 
w ar se rv ice . The  ba rg el in e duri ng th ose  year s pl ac ed  it s boat s in  se rv ice tow­
ing  pe trol eu m  ba rg es  lo ad ed  w ith  avia ti on  ga so lin e, B unker  C and  fu el  oils , 
fro m po in ts  in  Tex as  to  port s on  th e Oh io and M ississ ippi  R iv er s.  Su ch  se rv ice 
by Me ch lin g an d ot her  bar ge line s led th e Office of  Defen se  T ra nsp ort a ti on  to  
s ta te : “I f  ou r w at er w ay s re nde re d no  se rv ice beyo nd  th a t of  tr an sp o rt in g  pet ro ­
leu m an d it s pr od uc ts  duri ng  th e w ar,  th ey  wo uld  ha ve  am pl y ju st if ie d th e ir  
im prov ed  ex is te nc e. ” D uring th e w ar , als o, th e  Mechl ing  B ar ge L in e pe rf or m ed  
ex tens iv e ha uling  of gra in  fo r th e Com mod ity  C re dit  C or po ra tion  from  Ch ica go  
to  va ri ou s des tinat io ns in cl ud in g C ha ttan oog a an d Nas hv ill e,  Ten n. , an d G un ­
te rsvi lle , Ala. Mechl ing  al so  tr an sp o rt ed  coal in 1944 fo r th e Ten ne ss ee  Va lle y 
A ut ho ri ty  fr om  K en tu ck y to  p oi nt s in  Te nn essee.  •

A ft er  th e  w ar ended, th e  c om pa ny  en te re d  in to  c ontr ac ts  f o r th e  t ra nsp ort a ti on  
of  b ulk pe trol eu m pr od uc ts  a nd is  s ti ll  e ng ag ed  in th is  service .

In  1952. as  I ha ve  al re ady  st a te d , th e co mpa ny  be ga n lo ad in g bu lk  ca rgoe s a t 
Tam pa , Fl a. , fo r va ri ous  uppe r M ississ ip pi  R iv er  an d Il lino is  W at erw ay  dest i­
na tion s.  Th es e Tam pa  ca rg oe s co ns is te d of  tr ip le  su per phosp ha te  an d phos-  *
phat e r ock.

Thi s oi>era tion  co nt in ue d to  pr osp er  an d w ith  it  an  en ti re  new’ m ark et fo r th e  
d is tr ib u ti on  of  gra in  gr ow n in  th e  Midwe st.  Sinc e th is  F lo ri da op er at io n w as  
st art ed , th e  ba rg el in e has le ar ne d how su cc es sful ly  to cros s ov er  th e G ul f of  
Mexico di re ct ly  to  a nd  from  F lo ri da.  T hi s rive r-oc ea n ty pe  sing le  line  t ra n sp o r­
ta ti on  has  el im in at ed  th e need  fo r in te rc han gin g tra ffi c fr om  ri ver ba rg es  in to  
co as tw ise ba rg es  a t New  Orle an s,  and w ith it  th e  ex tr a  co st  to th e  sh ip pe r in ­
vol ved. We op er at e man y b ar ges  in  th is  t ra d e  to da y.

The  ba rg el ine is st il l co mp let ely  ow ned by th e Me ch lin g fa m ily,  th er e be ing 
no o ut si de  stoc kh olde rs .
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O ur ba rg el in e is in p a rt  a  re gula te d  ca rr ie r,  ho ld in g a  nu m ber  of  IC C ce rt if i­
ca te s,  an d in  p a r t a co mpa ny  oper at in g  in th e  ex em pt  tr an sp o rt a ti on  of d ry  and 
liqu id  bu lk  co mmod ities . Rec en tly , it  ha s co mm en ced ope ra tions  o n th e  M is so ur i 
R iv er  as  f a r  as Omah a,  Nebr. In  1961 we  tow ed  th e G ov er nm en t barg e conta in ­
in g th e S atu rn  m is si le  a nd  del iv er ed  th e seco nd  S atu rn  m is si le  t o Ca pe  C anavera l 
in F ebru ary  1962.

Fro m  1955 th ro ugh 1959, A. L. Mechl ing  B ar ge Lines, Inc. , has handle d  th e 
fo llo wing co m m od it ie s:  w he at , co rn , ma ize , oa ts , ba rley , ry e,  flo ur , co rn m ea l, 
soyb ea ns , so yb ea n me al,  mal t, la rd , ca tt le  hide s, coal,  cok e, iron  ore , al um in a,  
bau xi te , ill m on ite , man ga ne se  ore , sa nd , gr av el , sto ne , pa vi ng  flu x, asp halt , sa lt , 
ph os ph at e roc k, su lf ur,  fluo rs pa r,  ga so lin e,  fu el  oil,  fu rn ace oil , h ea te r oil , di es el  
and  burn er oil, ke ro se ne , cr yst a li te , pe trox , benzo l, je t fu el , av ia ti on  tu rb in e  
fuel , di ca lc ium ph os ph at e,  ch em icals, n.o .s. am m on ia  su lf at e,  su lf u ri c  ac id , so da  
pr od uc ts , sa lt  ca ke , metha no l, alc ohol , n.o .s. tr ip le  su pe rp ho sp ha te , slu dge, fe r ti ­
liz er , pi tch,  ta r,  cr eo so te , pig iro n,  st ee l ingo ts,  ti np la te , m an ufa ctu re d  stee l, co n­
tr a c to r’s eq uipm en t, molasses, sc ra p iro n,  zin c a sh .

Mechl ing  B ar ge L in e oper at es  on  a ro u te  ov er  4,000 mile s lon g, and ho lds com­
mon  ca rr ie r au th o ri ty  be tw ee n th e Chica go  are a  and St . Lo uis , Mo., to  tr an sp o rt  
ge ne ra l co mmod ities , ca n tr an sp o rt  g ra in  and gra in  pro du ct s be tw ee n M inne ­
ap ol is,  Mi nn. , and S ti ll w ate r do wn th e  M ississ ip pi  R iv er  to  and in cl ud in g 
Me mp his , Te nn ., to  Tam pa , Fl a. , ca n tr an sp o rt  iron  an d stee l art ic le s be tw ee n 
Clin ton,  Io wa,  and St . Lo uis , Mo., to Tam pa , Fl a. , an d f ro m  th e Il li no is  W at erw ay  
to Tam pa , Fla ., ca n tr a n sp o rt  sludge , gra in , iro n an d stee l a rt ic le s to  Tam pa , 
Fl a. , an d in  th e  re vers e  dir ec tion  ca n tr an sp o rt  ph osp ha te  an d ph osp ha te  m at e­
ri a l,  and  sc ra p  iron  fr om  Tam pa , Fla ., to po in ts  in  th e  M id wes t alon g th e 
M ississ ippi  an d Il li nois  W at erw ay  from  St.  Lo uis an d no rth.

Th e m ai n su st ain in g  re ve nu e of th e  c om pa ny  is  st il l in  five  o r six bu lk -e xe mpt  
co mmod ities .

In  1955 Mec hl ing tr an sp o rt ed  a to ta l of  2,253,198 to n s ; in  1956, 3,185 ,823 to n s ; 
in  1957, 3,138 ,125 to ns; in  1958, 3,151,145 to n s; in  1959, 3,675,408  to n s; an d in 
1961, 3,805,693 tons .

If  Mechl ing were to  los e th e gra in  tra ffi c al on e which  is  now in  la rg e p a rt  
ex em pt  an d mak es  up  25.3 per ce nt  of it s reve nu es , it s oper at in g  ra tio,  which  was  
90.54  in  1961, wou ld im m ed ia te ly  be co nv er te d to  a fig ure in  ex ce ss  of  100 per ce nt  
by  th e loss  of  su ch  tr a ff ic ; it  wo uld be brok e.

The  sa m e wou ld be tr u e  if  it  lo st  th e phosp ha te  tra ffic .
The  sa m e wou ld  be tr u e  in  Mechl ing  lo st  th e d ry  ch em ical  traf fic .
The  book  co st of  Mec hl ing’s line  eq ui pm en t an d o th er ph ys ic al  ass e ts  in  1961 

w as  $7,339,139. Th es e fig ures  in dic at e th e in ves tm en t Mec hl ing has  a t st ak e.  
Mec hl ing has a  su bst an ti a l fle et of  ni ne  ri ver to w bo at s an d tw o oc ea ng oing  tu g­
bo at s.  Mechl ing oper at es  154 ri ver ba rges  an d 31 oc ea ng oing  ba rg es , hav in g a 
to ta l carr y in g  ca pa ci ty  of  234,780 ton s. In  1961, M ec hl ing em ploy ed  320 em ­
plo ye es , pa id  $2,026,025 in wa ges. Ma ny o f th es e em ploy ee s ha ve  been  w ith  th e 
co m pa ny  fr om  20 to  25 yea rs .

I hav e re ci te d  th es e fa cto rs  re la ti ng  to our ba rg el in e to  show  on w hat a te nu­
ou s ba si s ou r su cc es s de pe nd s. St ripp ed  of bu lk -e xe mpt  co mmod ities , w e wou ld 
be  b u t a  sh ad ow  o f o ur pr es en t se lf  as a c om pany .

I f  we wer e no t fr ee  to contr ac t on ou r la rg er bu lk -e xe m pt  ha ul s,  so as to  
bala nce ou r op er at io ns , we  simply co uld no t ex is t as  a ba rg el in e of  th e ki nd  an d 
qua li ty  th a t our fa m ily has  w or ke d so hard  to  bri ng in to  be ing . H undre ds of 
o th e r sm al l ba rg el in es  on  th e co unt ry 's  w ate rw ay s a re  in  th a t po si tio n in an  
ev en  hi gh er  de gree .

T he  ba si c co nd it io ns  th a t led Con gres s to  enac t th e  bu lk  ex em pt ion in  1940 
st il l pe rs is t.  N ot hing  has  ch an ge d ex ce pt  th a t th e  re gula te d  com mo n carr ie rs , 
p a rt ic u la rl y  th e ra il s,  w an t to tr ansp ort , fo r hig her  ra te s comp ell ed  by th e ir  
h ig her costs , th e  b ulk tra ffi c th a t we can move fo r les s.

I su pp os e th a t fo u r ba sic fa c ts  lie  a t th e  r oo t of th is  si tu at io n .
F i r s t : The  co st of  mov ing th es e bu lk  co mmod iti es  in  to ws or ve ssels  confi ned 

th er et o , in  la rg e quan ti ti es lo ad ed  a nd u nl oa de d by m ac hi ne , is  so  muc h les s, th a t 
o th er m et ho ds  ca nn ot  be econ om ica lly  co mpe tit ive.  T he co ng re ss iona l au th o rs  
of  th e  bu lk  ex em pt ion po in ted th a t ou t re pe at ed ly . Mr.  Dav id  W ri ght has  re ad  
you ty pic al  st a te m ents  from  th e Con gr es sion al  Re co rd .

Second: O th er  m et ho ds  of  tr an sp o rt a ti on  ca nn ot  cu t th e ir  ra te s low  en ou gh  
to  co mp ete , w itho ut ac tu a lly  in cu rr in g  a lo s s ; an d th ey  cannot le ga lly do th a t 
be ca us e th a t is  w hat  th e m in im um -r at e ru le  fo rb ids.
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Th ird : Other  methods of t ranspo rtat ion  can afford to cut rates and tak e losses 
on bulk commodities long enough to put the  bulk exempt carrie rs out of business, 
because they have revenue from other kinds  of traffic w ith which to finance such 
temporary  losses. That is the  way the rai lroads  cut the throat s of the ir water 
competitors before the Transporta tion  Act of 1940, and I have appended a de­
scription of the process by the late Joseph B. Eastm an, long a distinguished 
Chairman of the Interst ate Commerce Commission.

A current  example is a recent decision of the ICC allowing the rai lroads to cut 
thei r rates on corn from the West, up to Kankakee, Ill., a movement in which they 
compete with regula ted wa ter  car rie rs on the Illinois Waterway to Chicago, to 
below the rai lro ad’s actual out-of-pocket costs, because (th e ICC said) the rai l­
roads got enough when the corn went on from Kankakee by r ail to the east coast— 
a haul on which they have no barge competi tion—to make up the ir loss on the 
western water-compet itive leg of the haul.

Fourth : The exempt carr ier  cannot c ut his rates on the bulk commodities below 
his cost. He has no other t raffic with which to make up such losses. And he does 
not. have to. Operating at  rate levels below those of regu lated  carrier s, he 
prospers. And the public has the benefit of low-cost tr ans por tat ion  of the basic 
commodities that  lend themselves to bulk water transportatio n. In our  eompet- »
itive  system, reductions in tran spo rta tion costs of such basic commodi ties are  
eventual ly reflected in reduct ions of prices throughout  the  economy.

In closing, may I earn estly commend your attention to the  validity  and the 
practic ality of the existing bulk exemption. It  is working well in the  interests  
of large and important, communit ies, r etu rning  the  full measure of low-cost water  •
tran spo rtat ion  to the  shipping and consuming public, and should not be disturbed.

For all these reasons  we urge th at  your committee  re ject this  proposal to extend  
regula tion on dry bulk commodities moving by water as proposed by II.R. 5595.

Appendix to the Statement of F. A. Mechling

In Petroleum Products from New Orleans, La. Group, 194 ICC 31 (1931) the 
question was whether  the rail roa ds should be allowed to charge lower rate s for 
longer water-competit ive hauls than for  the shorter  hau ls where there was no 
wate r competition.  Specially concu rring  at  pages 44-45, Chai rman  Joseph B.
Eastman (af terward Coordinator of Tra nsporta tion  in World Wa r II ) said:

“* * * The rai lroads in the ir ear ly years encountered stiff competition from 
many steamboat lines  p lying upon these  waters,  and they proceeded to meet this 
competition ruthlessly . Eventua lly they swept the waters clean of the compet­
ing craft, except, on the ocean and the gulf, and even there the  competition was 
greatly  weakened.

“This was done by cut ting  ra tes where the comi>etition existed, to whatever 
extent was necessary to paralyze  it,  a t the  same tim e maintaining rat es at  a very 
high level elsewhere. The steamboats did not have this  reservoi r of noncom­
petitive traffic to help them out, and hence perished in the  unequal struggle.
Some large  interior citie s which did not have water  competit ion were able to 
utilize the competit ion of the rai lroads  with each other to break down the ir 
rates in somewhat the  same manner, but  inte rior points which had litt le or no 
competition of any  chara cte r were out of luck. Thei r rat es were on what the 
rail roads called a ‘normal  level,’ which was prepos terous ly high. All th is made, 
of course, for  a very uneven development of the count ry, and it was one of the 
main factors which prec ipitated  the creat ion of this  Commission in 1887.

“The theory on which the rai lroads  drove out water competi tion by these low ■
rate s was a simple but, as I see it, dangerous theory. They argued  that  thei r 
tra ins  would run anyway, that  the added expense of taking on more traffic 
would be comparatively litt le, and that  if they could get water-competitive 
traffic at  some margin over thi s ‘added’ or ‘out of pocket’ expense, it would help 
them jus t tha t much. The dan ger  in this  theory is twofold. In the first, place. *
the rail road s have  alwa ys had very imperfect knowledge of this ‘added’ ex­
pense, and in the old days it was more of a theory than anything else. They 
went, out frankly to cut the throats  of the ir water competitors and made the 
rat es whatever was necessary for thi s purpose. In the  second place, the theory 
places the chief burden of s ustain ing  the profits and credit  of the railroads  upon 
the noncompetitive traffic, and this burden is likely to increase progressively.
Commerce and indu stry  tend  to center at  the  favored  competitive  points, and 
the ir traffic tends  to increase while  that  at  the ‘normal  ra te’ points tends to 
decrease. Gradually  the  traffic moving on the  low ra tes ceases to be mere
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‘add ed ’ tra ffi c an d th e ‘ou t of  po ck et ’ ex pe ns e sw el ls  in vo lum e. So  do es  the 
bu rd en  upon  th e  noncomi>etit ive  traf fic .

“T he  danger of  fo llo w in g th is  th eo ry  under  p re se nt co nd it io ns is  ob viou sly 
muc h g re a te r th an  i t  w as  in  th e old  da ys , fo r th e  truck s,  pipe line s,  and  ele ctr ic  
tr an m is si on  lines  ha ve  gre at ly  cu rt a il ed  th e  am ount of  st ri c tl y  nonc om pe ti tive  
tra ffic .

“A ft er th e ra il ro a d s sw ep t th e in la nd w ate rw ays pra ct ic al ly  clea n of  co m pe t­
ing  tra ffic , tw o influ en ce s se t in. On e w as  a pu bl ic  de m an d up on  C on gr es s fo r 
appro pri at io ns fo r th e  im pr ov em en t of th e w at er w ay s,  so th a t th ey  co uld handle  
tra ffi c mor e ch ea pl y and eff icient ly. T he  o th er w as  a g ra dua l re vi si on of  th e 
ra il ro ad  ra te  s tr u c tu re  to  a so-call ed  dry la nd ba sis, ow ing to  th e  ab se nc e of  
w ate r co mpe tit ion whi ch  co uld be  us ed  to  ju s ti fy  fo ur th -s ec tion  re lief . The se  
tw o influ en ce s hav e bro ught a re tu rn  of  th e  w ate r co m pe ti tion  w hi ch  had  d is ­
ap pe ar ed , an d it  i s pr og re ss iv el y in cr ea si ng.”

Mr. Friedel. The meeting is now adjourned. The hearing will 
resume tomorrow morning at 10 o’clock.

(Whereupon, at 11:50 a.m., the subcommittee adjourned, to recon­
vene at 10 a.m. on Wednesday, A pril 11, 1962, as noted above.)
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H ouse  of R e p r e se n t a t iv e s ,
S u b c o m m it t e e  on  T r ansp o rta tio n  a n d  A e r o n a u t ic s ,

C o m m it t e e  on  I n ter sta te  and  F oreig n  C o m m e r c e ,
Washington, D.G.

The subcommittee met, pursuant  to recess, at 10:15 a.m. in room 
1332, New House Office Building, Hon. Joh n Bell Williams (chairman 
of the subcommittee) presiding.

Air. W il l ia m s . The committee will be in order, please.
Our first witness this morning is Mr. Vescelius.
Mr. Vescelius is a member o f the Traffic Committee of the Manu­

facturing Chemists’ Association.

STATEMENT OF CLINTON H. VESCELIUS, CHAIRMAN OF THE COM­
MITTEE  ON WATERWAY BULK COMMODITY E XEMPTION OF TH E
MANUFACTURING CHEMISTS’ ASSOCIATION, INC.

Mr. V e sc e l iu s . Air. Chairman and members of the subcommittee, my 
name is Clinton II. Vescelius. I am chairman of the Committee on 
Waterway Bulk Commodity Exemption of the Alanufacturing Chem­
ists’ Association, Inc. (MCA), located at 1825 Connecticut Avenue 
NW., Washington, D.C. I am also general transportation manager 
of Olin Mathieson Chemical Corp., New York, N.Y., and in that  
capacity  serve as a member of the association’s traffic committee. I 
have been authorized by the association to submit this statement on 
behal f of its members wi th respect to H.R. 5595, which proposes to 
repeal section 303(b) of the Inte rsta te Commerce Act  r elat ing to the 
waterway  carrier bulk commodity exemption.

The Alanufacturing Chemists’ Association, Inc., is a nonprofit trade  
association of chemical manufacturers  organized in 1872. Its  mem­
bers comprise over 90 percent of the  productive capacity  o f the chem­
ical indus try within the United States. They have more than  1,000 
plants in the United States with representation in almost every State.

Alanufacturing Chemists’ Association members employ all modes of 
transportation in the assembly of raw materia ls to be used in manu­
facturing processes and in the distribut ion of manufac tured products. 
The chemical industry is therefore necessarily vitally concerned with 
preserving the economic health and welfare of our Na tion’s transport 
system generally. However, since the early days of the chemical 
indus try and in direct proportion with the recent widespread expan- 
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sion of  new chemical facilities, many chemical company plants have 
been purposely located on the inland waterway system to take advan- 
take of low-cost water transportation. The extent of waterway use, 
according to latest available industry figures, indicates t ha t 26.2 mil­
lion tons of chemical and rela ted products moved on the inland water­
ways during 1959.

The chemical industry, as represented by members of the  Manufac­
tur ing  Chemists’ Association, is opposed to H.R. 5595 which would 
repeal section 303(b) of the Inte rsta te Commerce Act.

Arguments favoring elimination of this exemption and the placing 
of this traffic under regulation are  generally tha t the imposition of reg­
ulatory restrictions  might enable competing carrie rs to secure some 
of the  traffic. It  is argued that  regulation would be for the benefit of 
the public or the elimination of demonstrated abuses. Neither of 
these contentions has been proven by the proponents of additional 
legislation.

This association believes there have been no substantial  changes in 
the facts and circumstances of transporta tion which affect the public 
interest or which would justify  or require canceling the  bu lk exemp­
tions. Government regulation should be based on public need or for 
protection of the public—not on the theory tha t existence of regula­
tion in one area justifies new regulation in another area.

According to the Doyle report, federally regulated tota l ton-miles 
on the inland waterways ranged from 124 billion ton-miles in 1946 to 
189 billion ton-miles in 1958. These stat istics indicate that federally 
regulated ton-miles remained a constant 6 percent of the total for 
each year in this 13-year period. For comparison, motor carriers  
over a comparable 10-year period, from 1948 to 1958, show a decline 
in percentage of regulated tonnage from 40 percent in 1948 to 32 
percent in 1958, thus indicating a trend to more unregulated highway 
tonnage. We believe it highly significant tha t, insofar as inland water­
way carrie rs are concerned, there has been no perceptible erosion of 
regulated  tonnage into the unregulated area over a period of 13 years.

The group which by far  has the largest stake in competitive bulk 
transportation  is the consumer. Unfortunately, he is generally un­
aware of the impact which this problem has on the multip licity of 
products  and services he buys. The products do no t as a rule reach 
him in the form in which they are o riginally barged. Nevertheless, 
the consumer will inevitably pay higher prices resulting from in­
creased transportation costs.

Without question, removal of the present bulk exemptions, under 
which riv er traffic has prospered both financially and technologically 
over the past 20 years, would increase the chemical industry ’s cost of 
doing business. Basic raw materials shipped by barge are low in 
uni t cost and, therefore, very sensitive to transpor tation expenses in 
moving them from mines and other raw material sources to process­
ing plants . Such typical chemical industry  commodities as phosphate 
rock and sulfur, moving in large quantities over the inland water­
ways, enter into the manufacture  of basic chemicals and have thou­
sands of uses.

Most discussions with  major common carrie rs relat ing to proposed 
bulk business have been treated  by the carriers  as negotiations for 
transpor tation under the exemption and, in some cases, the carriers
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have declined to publish rates covering such movements in tariffs 
filed with the ICC. Certificated bargelines can and do compete for 
dry bulk cargoes without  regulation  on exactly the same terms and 
conditions as their  competitors. For the most part, they do not p refe r 
to do so—instead they propose to  have Congress extend F ederal regu­
lation over their competitors. The regulated bargelines presently 
hauling approximately 6 percent of the ton-miles involved have ap­
parently concluded tha t regulation would afford them higher rates 
on dry bulk commodities. Unfortuna tely for the consumer, this would 
be tr ue;  for, free and open competition is what keeps these ra tes cur­
rently low. The extension of regulation would substitute for free 
enterprise a relatively limited group of carriers  with the ability to 
determine rates  without regard to normal competitive pressures.

Chemical shippers are more sensitive to the importance of the trans ­
porta tion do llar now than  a t any time in the  past. Many have spent 
millions on waterfront plan ts and marine facilities in reliance upon 
the principle  declared by Congress tha t bulk water transportation  
would be free from regulat ion and would, therefore, remain a low­
cost medium. The cost of transportation is a significant facto r in 
final cost and, in some instances, this cost may determine with life 
and death finality whether  a shipper may compete at all.

If  the bulk exemptons are repealed, one of the effects would be an 
even greater increase in priva te carriage as more big shippers  acquire 
and put  into operation their own marine equipment.

For-lii re transportation must keep its services more desirable for 
shippers  th an private carriage in order to survive. It  can do so only 
under the stimulus of competition. Repeal of the exemptions would 
stifle water carr ier competition. Rates would go up immediately. 
Shippers  who can afford to launch the ir own fleets will not hesitate 
to do so when rates of for-hire carriers are increased.

Extensive use of contrac t tran sportat ion of commodities as ex­
empted by section 303 (b) of the Interst ate  Commerce Act stems princi ­
pally either from the special nature of equipment required for the 
most efficient t rans portation or because of the necessity for assuring 
reliabil ity of the transportation medium. In the case of special equip­
ment, it has been necessary tha t long-term commitments be made in 
order to ju stify  expense of construction.

As a common carr ier opera ting under an act where dry bulk is 
subject to regulation,  the carr ier may not be able to make the type of 
contract, advantageous to carr ier and shipper alike, for long-term, 
“tailormade” service which characterizes, to a large extent, the current 
contract ca rrier  business.

Under these circumstances, no barge operator would be willing to 
take the chances involved in making the investment necessary fo r ex­
tensive new facilities with no assurance t hat  they would be used con­
stantly. On the other hand, a customer with large requirements 
might  not  be willing to undertake  a movement by water if he had to 
rely on the  handling  of his business on the basis of “when, as, and if” 
the barge operators can provide the necessary equipment and service.

Such conditions of uncertainty would greatly inhibi t the continued 
normal growth in the movement of bulk commodities exempt from 
regulation which has taken place under existing law tha t permits 
complete freedom to  make contract arrangements  specially designed
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to meet the needs of operator  and shipper. Under  existing law, this 
growth should continue to the mutual benefit of carr ier and shipper 
and in the public interest.

The thousands of inland waterways shippers, including  industries 
of all kinds who have benefited from the low rates of dry bulk water 
transp ortation resulting from free competition, would find their rates 
increased in the hands of a monopoly.

Those who have sought and obtained low rates in return for a 
long-term commitment would, in most cases, lose this advantage. 
Would-be shippers who plan barge movements of such volume or 
nature as to require equipment not now available would have no alter­
native for maximum economy but to invest in priva te transporta tion 
facilities.

Indus tries which have located their  plants at waterside to take ad­
vantage of lowest cost transporta tion rates would suffer a loss of 
property values on enactment of this bill.

Because of the discriminatory features of the bill under which 
regulation is extended on inland waters generally, while the Great  
Lakes and the offshore trades remain exempt, there would be many 
a plant on the rivers or canals whose raw materials costs would rise 
out of proportion to those of its competitors.

Final ly, with the growing realization tha t our efficiency as a na­
tion must shape up favorably against competition from the rest of the 
free world as well as the Communist areas, the ability to compete 
domestically is no longer the sole concern of shippers  and carriers. 
Foreign competition will grow in volume and efficiency and will de­
mand that  costs be kept down by all domestic producers.

The chemical industry believes that to impose regula tion on over 90 
percent of traffic now moving free from regulation would not in the 
long run benefit our common carrier system and would be harmful 
to a basic American industry through increased costs a t a time when 
the strength and welfare of this industry  should be fostered.

We greatly appreciate this opportunity to present these views.
Mr. Williams. Thank you very much.
Is  Mr. Dorr here ?

STATEMENT OF LESTER J. DORR, EXECUTIVE SECRETARY, 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE

Mr. Dorr. Mr. Chairman, and members of the subcommittee, my 
name is Lester J. Dorr, of Silver Spring, Md. I am the executive 
secretary of the National Industria l Traffic League, which is located 
here in Washington.

I appreciate this oppor tunity to appear before you today and to 
present the views of the league and its members with respect to II.R. 
5595 and H.R. 904(5, and also, although it is not in mv statement, a 
remark or tw o about II.R.  10542, the bil l to amend the Inland W ater­
ways Corporation Act.

In  the interests of conserving the time of the committee, I shall not 
undertake to read the statement which has been prepared and offered 
on behalf of the league.

I would like to make certain, however, tha t the statement will be re­
ceived as if read and made a part of the record, ra ther  than filed as 
an appendix.
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Mr. Williams. The committee will be glad to accept your  state­

ment in its entirety.
Mr. Dorr. Thank you, sir. One or two observations seem in order.
The important point, we think, to keep in mind is the fact  that 

there is absolutely no shipper suppo rt for  H.R. 5595.
Not only is there  no sh ipper support for the bill, there  is actually  

outr ight shipper opposition.
I should point out that the National Indust rial  Traffic League is 

a nationwide organization  of shippers. Its  membership also includes 
chambers of commerce, boards of trade , and simila r commercial or­
ganizations whose members likewise have a substantial interest in 
transportation  matters.

The league has no carriers in its membership. It  represents and 
expresses the interes ts of those who actual ly ship and receive freight , 
in other words, the users and payers of transportation charges. Its  
membership is drawn from all par ts of the United States  and in­
cludes practica lly every line of industria l and commercial activity.

Members make use of all forms of transportation , by rail, motor, 
water, a ir, and pipeline. The league is not railroad-minded or truck- 
minded, or water-minded, or slanted in any other way than to foster  
sound economic transporta tion.

As I say, there is no shipper support for the bill. There is actually  
outr ight  shipper opposition.

The league has considered legislation simila r to H.R. 5595 on a 
number of occasions, and each time has rejected such legislation.

The lack of shipper support for  H.R. 5595 has been pointed out 
by previous  witnesses, no tably Drs. Wate rs and Har tley  of Indi ana  
Univers ity, as well as representa tives of shippers and shippers  groups.

While I did not have an oppo rtun ity to hear Drs. Waters and 
Hartley  yesterday, I made a thorough study of their written state ­
ments and would recommend that the committee give special at tention 
to the very clear analysis which they have presented.

They correctly point out that H.R. 5595 in the long run will not 
materially help the common carriers by water, nor the rail  carriers. 
Its  u ltimate  etfect will simply mean higher rates for shippers and a 
fur the r expansion of private  transpo rtation.

These same points are of ten made by league members in the ir con­
sideration and discussions of the bulk commodity exemption. The 
league would u rge tha t your committee reject H.R. 5595 and tha t it 
favorably repo rt on the bill which will allow the 6-month extension 
of the exemption to common carriers by water .

Now, one comment with respect to H.R. 10542, the bill to amend 
the Inland  Waterways Corporation  Act.

Capta in Ingersoll, in his testimony before  your committee on March 
28, correctly reported tha t the league’s inland  waterways committee, 
which is prim arily  concerned with questions of inland waterways 
transportation , recently voted to support H.R. 10542. Time has not 
permitted the hand ling of the inland waterways committee’s recom­
mendation through established league procedures, but I believe, and 
I am authorized by the league’s officers to state tha t they, too, believe, 
the league as a whole would adopt the committee’s recommendation. 
Tha t recommendation is basically in line with the league’s position 
to the Inland Waterways Corporation, and I believe would be sup-



194 WATER CARRIER BULK COMMODITY EXEMPTION

porte d by the  league, havin g due  reg ard for ap prop ria te ly  sa fegu ard­
ing  the  public ’s intere st in the  lig ht  of  the con sidera tion  ea rli er  men ­
tion ed by witnesses fo r the  In te rs ta te  Commerce Commission and  the  
De partm ent of Commerce.

Mr. Chairma n, I would like to th an k you fo r th is  op po rtu ni ty  a nd I  
hold  myself  read y to try to ans wer any  quest ions, if  you have them .

Mr. W illiams . Th an k you, Mr . Do rr.
Mr. F rie de l, have you any  questions?
Mr. F riedel. Ju st  one. On pag e 5 of your p rep are d sta tem ent , you 

qu ote:
The league approves retent ion of the bulk commodity exempt ions appe aring 

in sections 303 (b) and (c) of th e I ntersta te  Commerce Act, modified or  amended 
by elimination, first, of the present “thre e commodity” res tric tions * * *

Do you want to have unlimi ted  exemptions, ins tea d of five or  seven ? 
Mr. Dorr. We recommend t hat it  be unlim ited .
Mr. F riedel. Un lim ited?
Mr. Dorr. Tha t is rig ht.
Mr. F riedel. An d you are  op posed to the  ra ilroa ds  hav ing the  same 

exem ption?
Mr. Dorr. Oh, no, si r;  no t qui te. I  cover th at  on pag e 10 of  my 

stateme nt.
Mr. F riedel. I wil l pu t my questio n th is w ay : Do you oppose the  

rai lro ads ha ving th e same exemption ?
Mr. Dorr. Th is is a l itt le  b it tech nical, Mr.  Fr ied el.  We are  n ot  in 

fav or  o f extension pe r se. We believe wh at was recommended in the 
Pres iden t’s message is sou nd ; that  is, t he removal o f the C omm ission’s 
min imum rate power. We  belie ve th at  manag ement  should have the 
disc retion to make rate s. We be lieve th at  the o ther sections of t he  act 
should  be c on tin ue d; th at  is, those again st dis crimination, filin g and 
pos ing of rate s, et cete ra. Th is is ju st  a  lit tle  b it dif fer ent from ou t­
right extension of the  e xem ptio n, bu t it is a long the same line.

Mr. F riedel. Th an k you.
Mr. W illiams. Any o ther quest ions?
Air. D orr , in reg ard to rem oving the  so-called mixi ng  rule, is i t y our 

con ten tion  th at  the  exe mption  should apply  to the commod ity ra th er  
than  to  the sh ipp er?

Mr. Dorr. I would th in k I  would  answ er th at  th is  w ay : Th e league 
has neve r seen the  need fo r the  three-co mmodity lim ita tio n. We feel 
th at  in the  interest of  s ound economic tra ns po rtat io n the re sho uld  be 
no regulat ion  of  bulk  comm oditie s.

Mr. W illiams. W he ther  those  bulk com mod ities  are  ca rri ed  in 
mixed tow or not, is that  corr ect?

Mr. Dorr. Tha t is rig ht .
Mr. W illiams. Then,  as I take it, t he  e xem ptio n, acc ord ing  to  y our 

way  of th ink ing, sho uld  a pp ly to the  com modity  its elf  and  not  to the  
ship ment or no t to the numbers  o f various commod ities  t hat  m ight  be 
ca rried  in the sh ip.

Mr. Dorr. I th ink the answer  is “Yes.” Th e fact  t ha t it is a bulk 
commodi ty should  be determ ina tive.

Mr. W illiams . I  wan t to  ask you the que stio n th at  I  intend ed to 
ask the  previous witness. I f  the re is jus tifi cat ion  fo r rem oving  the  
exempt ion on dry bu lk comm oditie s, wou ldn’t the same jus tifi cat ion  
ap ply to liquid  bulk comm oditie s?
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Mr. D orr. Well, No. 1, I don’t thin k there is any need for  justifica­
tion for it. The liquid bulk, of course, has always been recognized as 
pret ty much an extension of the manufacturing  process. There again, 
if the liquid bulk exemption were removed, it certainly  won’t go to 
railroads.  It  is prim arily  in competition with pipelines and priva te 
transporta tion.

Mr. Williams. In spite of the testimony that  has been given by this 
committee. I may say that I am r ather surprised th at we would have 
any shippers  in here asking for an extension of regulations. I would 
think tha t most of the shippers would be asking to l>e free of 
regulations.

Mr. Dorr. That is correct. This is especially tru e in this case, Air. 
Chairman, where the only resul t means h igh rates, and h igh ra tes, we 
feel, will drive shippers to more and more p rivate  transportation .

Mr. W illiams. What effect do you feel that  regula tion would have 
among competition among water carrie rs, among the water carrie rs 
themselves, without respect to other modes of transportation  ?

Mr. Dorr. If  we remove the bulk commodity exemption, you are 
asking what effect will it have on the other car riers in the same mode?

Mr. W illiams. Yes, on competition within the bargeline industry .
Mr. Dorr. Well, I think  tha t competition would necessarily be in ­

creased but i t would be regulated  competition.
The competition is there regardless of whether they are under  

regulation or not.
Mr. Williams. Well you feel tha t the removal of the exemption 

would make it less competitive or more competitive ?
Mr. Dorr. I don’t see th at it would. I t means higher rates. Tha t 

is the main point that we are trying to make.
Air. W illiams. Wouldn’t it remove to some extent the applicat ion 

of the law of supply and demand ?
Air. Dorr. Would it remove it?
Air. Williams. To some extent.
Air. Dorr. To the extent tha t r igh t o f en try is controlled, yes.
Air. AVilliams. It  would be necessary, in o ther words, for the ICC 

to apply uniform rates, wouldn’t it ?
Mr. Dorr. Well, no, the Commission wouldn’t have to apply unifo rm 

rates, Air. Chairman. The carrie rs would s till be free  to in itiate  their 
own rates. There would be the possibility of suspensions and litiga­
tion, but carrie rs would sti ll be free in the first instance to establish 
thei r own rates.

You would have the many other  thin gs that go along with regu la­
tion. You would have an end to the freedom, as has been pointed out 
here, to contract, to move the traffic, th is thing, as a priva te indus try 
would handle its own tra nsportation.

Air. Williams. WTien a carr ier filed its own rates, tha t would be 
subject to possible objection by other carriers?

Air. Dorr. Tha t is right .
Air. Williams. And also by other modes of transpor tation ?
Air. Dorr. Tha t is correct.
Air. Williams. That is about all I have.
Does anyone else have any questions ?
Thank you very much.
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Mr. Dorr. Thank you, sir.
(The statement of Mr. Dorr follows:)

Statement of L. J. Dorr on Behalf of the  National Industrial Traffic 
League

My name is Lester J. Dorr, of Silver  Spring, Md., I am the execut ive secre­
tary of tiie Nat ional Ind ust ria l Traffic League and I am appearing today to set  
for th the league’s views witli respec t to H.R. 5595 and  H.R. 9046.

The Natio nal Industr ial  Traffic League, appreciative  of making known its  
views a nd representa tion s to  th is committee, respectfu lly urges  th at  the bill H.R. 
5595 which proposes in substance to repea l the bulk commodity exemptions in 
section 303(b) of the  In ter sta te Commerce Act is not  desi rable legis lation and 
should be so reported to the House and that  the rela ted but wholly dissim ilar bill 
H.R. 9046 which proposes to broaden the  applicat ion of such exem ptions  fo r a 
tr ia l period of 6 months should be enacted into  law.

This st atement is on behalf of th e m embership of the  league collective ly ra ther  
than  individually , and reflects the int ere st of the  public in the  use of the inland 
wate rways of thi s country for  the vast movements  of materials.  The  In ters ta te  
Commerce Commission is autho rity  for the stat ement  th at  only about 10 percent, 
tonnagewise , of domestic wa ter  tra nsp ort ation  is sub jec t to economic regulat ion 
by the Commission.

The subject of bulk exemptions i s one which has  been regarded by the  league 
as of very gre at importance  to shippers and has  been und er annual considera­
tion and repeated  league action since the  firs t passage in 1940 of the  extension 
of carrier regu lation by the In ters ta te  Commerce Commission over all-w ater  
tran spo rta tion.

The Nat ional Industr ial  Traffic League, as its name implies is a nat ional 
organizat ion with members in every Sta te and represen ting  pra ctic ally  every 
line of indust ry and production  and limi ted to those  actual ly engaged  in the  
shipment and  receip t of commodities with  the addi tion of cham bers  of com­
merce, boards of trade  and commercial trade  and  traffic orga niza tions which are  
inte rest ed in general traffic and tra nsp ort ation  mat ters . No car rie r of any kind  
or descr iption is a member of the  league.  The members include many shippers  
who use extensively wa ter  transp ort ation  under wide var iety  of circumstances 
and conditions.

On innum erable occasions thro ugh  the  years, the league has  had  the  privilege 
of appearing in congressional hearing s in respect to transp ortation legisla tion. 
It  has  been active in proceed ings before the  In ters ta te  Commerce Commission 
and other adm inistra tive agencies where ma tte rs of princ iple and policy or law 
were involved and it  has been recognized in decisions of the  Suprem e Court as 
a leading organizat ion devoted to the objec t of sound condi tions  in tra nspo rta ­
tion. The overall  policies of the  league  are  strik ingly  in harmony with  the  
decl arat ion of nat ional tra nsp ort ation  policy which forms the  pream ble of the  
In ters ta te  Commerce Act.
H.R . 5595 should not he enacted

In  tru e candor, the subject of imposing regu lation on bulk  w ate r tra nspo rta ­
tion  is controversial , with many fea tur es and room for  disagreements, as is 
evidenced by the fac t that  the repeal of the present bulk commodity exemptions 
in section 303 of the act  was favored in the so-called Bricker report of October 
1951 (S. Rep. No. 1039), aga in in the  so-called Weeks rep ort  to the Pre sident  in 
Apri l 1955 and again in the more  recent so-called Doyle report of 1961. And 
such  repeal has been recommended by the Interst ate Commerce Commission in 
it s annual  repo rts to Congress  in 1958, 1959, 1960, and  1961 chiefly as a measure  
of intended  protection of regulated common carrie rs.

On the other hand, examination  of the aforesaid reports  and of the  tran s­
cripts  of hear ings  where previous bills  for  the  repea l of such bulk exemptions 
were involved, will confirm th at  the re has  been almos t no suppo rt by shippers 
or the general public and a markedly divided opinion among represen tatives of 
wa ter  carr iers . Almost the  entire urging for  extension of regulation  over bulk 
wa ter  transp ort  h as come from cer tain common ca rri er  wa ter  operato rs, as well 
as  ra ilroads, and thei r f riends  who have  envisioned benefits to the r egu lated com­
mon carr iers . Such benefits obviously would have to be the  indi rect  effect of 
handicapp ing or burdening the now exempt wa ter  movement.



WATER CARRIER BULK COMMODITY EXEMPTION 197

The rai lro ads historically  have opposed a ll exemptions gra nted wa ter  or motor 
ca rr ie rs ; app arently  they deem it  polit ically  most difficult, if not  impossib le to 
have  these  exemptions repea led and, there fore , have asserted the posit ion tha t, 
unles s repealed, rai lroads  should  be granted similar  exemptions of bulk  move- 
mnts by rai lroa d, which sounds good bu t on analysi s will he found wholly 
unjustifi ed by the  ci rcumstanc e of transportatio n.

Fundamenta lly, the league’s position  and  its present plea is that  governmental 
regula tion  of transp ortation should be based prim arily on the need for  protec­
tion of the  public inte res t, which is quite  in contrast  with  the  theory freq uen tly 
pleaded by regulat ed car rie rs th at  the existence of regu lation in one are a of 
tra nspo rt requires, or at  least just ifies  sim ilar  regu lation in all  other areas. 
This comment is dist inct ly per tinent  to the present proposals.

Having in mind the  des irab ility  of reduc ing ra ther  tha n incre asing  the  extent  
of Federa l regu lation of t ran spo rta tion it would be difficult to escape the conclu­
sion th at  the imposition of bulk wa ter  regu lation would place an unnecessa ry 
and arti ficial ham per upon this type of car riag e. Whatev er complaint  ra il 
ca rri ers may have as to any ineq uali ty of opportunity  which ham pers  them, 
primarily  res ts upon expe nditu res of government  fund s for fac iliti es which are 
used by their  air , water , and highway competitors and not  in the  ma tte r 
of regu lation.

Experience for  over 60 years ha s demonstrated th at  efficient and  low-cost 
transpo rta tio n has not been secured  as the res ult  of Government regulat ions of 
any so rt;  each add ition to the str uc tur e of Government control has resulted in 
the  hampering of tra nsp ort ation  agencies and the  growth of complicated rules 
which too f requen tly have gone beyond th e point of commonsense.

The exemptions  o f bulk transp ort ation  on the waterw ays  were created  as pa rt  
of the  Amendatory Act  of September 18, 1940, when the  Commission’s regula­
tion over rai lroads  and  rail -and-w ater transp ort , as well as highw ay transp ort , 
were broadly extended  over all-water in ter sta te transp ortation by common and  
so-called con tract carriers . In  the extensive hearing s preceding th at  legisla tion,  
the  league took an active pa rt,  opposing the  fu ll extens ion over wa ter  tr an spor ta­
tion of regulat ion of the  ful l pa tte rn  and  degree which had  been so successful 
as to rai lroad tra ffic; an d in p ar tic ular  the league urged gre at differences  in con­
ditions of bulk  transp ort ation , which are difficult to tre at  with  protec tion to the  
public inerest. The Congress recognized thi s by specifically exempting bulk 
movements. Subsequently , the  subject of bulk exempt ions was kept alive by 
ca rri er  interests,  th re at s of legislat ion from time to time and  on each occasion 
the  league membership upon careful s tudies of it s committees adhered to the  posi­
tion  which is reflected in one of the basic  dec lara tion s of policy adop ted by the  
leagu e as pa rt of its prog ram for sound condit ions in transp ortation.  This  
re ad s:

“The league  approves ret ent ion  of the  bulk commodity  exemptions appearing 
in section 303 (b) and (c) of the  Inter state Commerce Act, modified o r amended  
by elimination, first, of the  presen t ‘three commodity’ rest rictions,  and second, 
of th e prese nt ‘as of  June  1, 1939,’ r estr iction, reta ining, however, the present non­
applicat ion of the  exemption to transp ort ation  subject to the provisions of the  
Int erc oas tal  Shipping Act, 1933, as amended .”

In the  beginnings of congressional  tre atm ent in 1940 and  at  all  times since, 
it  has been recognized th at  basi cally the  movement of bulk commodities on the 
Great Lakes  and inla nd waterw ays  is not direc tly competitive  with  rai lro ad  
tran sp or ta tio n; cer tainly  not  in any long-range sense. Th at  is to say, und er no 
condition  could the  ra ilro ads long enjoy movement of considerable proportions of 
the  principa l bulk commodities which are  now handled in exempt wa ter  move­
ment.

The  reasons for  exempting  bulk transp ort ation  on the Gre at Lakes  and  inland 
waterw ays  are sound and sensible and  in the public int ere st because they are 
based on the  imp ortant  fac ts of the  traffic involved. This  is true no less today 
tha n at  the  time when the  Congress in put ting  water  tra nspo rt und er Commis­
sion regu lation provided the re pa rti cu lar exemptions.

On the  Great Lakes, grain , iron  ore, coal and limestone are leading bulk  com­
modities, and they move only in bulk. There is and alwa ys has been as  to  gra in 
the  competition of Can adia n vessels and commerce not subject to any 
U.S. regu latio n; oth er bulk commodities  move in large lots and  to a very large 
exten t in vessels of priva te ownership. Nei ther  the rai lro ads nor  common 
wa ter  c arr ier s could enjoy much of thi s traffic, if made nonexempt, unless under 
condi tions (very  difficult to for eca st)  which would compel the  shippers  to pay 
the high rat es  the common carri ers would have to mainta in.
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Oil the inland waterways, much the same situation obtains with an enormous bulk movement in barges owned or controlled by large industria l concerns. This traffic would qualify for private (unregulated) movement by the large r industrial companies (even if the bulk exemptions were annulled), by applying the prin­cipal business test which governs so-called priva te transport  by highway vehicle under par t 2 of the act.
The position of the petroleum interests, with respect to exemption of liquid cargoes, in hulk, is tha t the movement of crude oil from producing points to refineries and the movement of products through var ious channels to dis tribution centers or retail outlets is decidedly an integral part  of the  process of manufac­turing and distribution rath er than involving a distinct  transporta tion service. It may he doubted that  transport by pipeline, tank ship or tank barge is truly competitive with rail or highway service, when the extreme difference in costs is regarded; and even with the contention tha t there is such competition, it could hardly be urged that the cost of tank barge or tank ship movements should be increased by the artificial incidence of Government restrictions.As to the exemptions of bulk d ry commodities on the rivers, certain ly much of this traffic is in fact of a competitive nature. Thus for example, on the most heavily used segment of the Mississippi River system (including the Monongahela and Ohio Rivers) a substant ial par t of the millions of tons of coal now moving (bulk exempt) by water might move necessarily be railroad as a short-term proposition, although from different mining districts, if the exemption were re­moved. But in the long run, questions of locations of power plant s and indus­tries  directly served by water, competition of o ther fuels, methods of transmis­sion of energy, as well as such a ttractive substi tutes as moving coal through pipe­lines (presently under consideration) collectively would prove determinative of the volume of coal which the railroads  might enjoy. It is most doubtful tha t any degree of regulation of bulk water movements of coal would make it pos­sible for rail carriage to become competitive in price with river  transport. This is highly theoretical competition in the final sense.The smaller business concerns are  confronted with a serious threat  if they are deprived of the present  opportunity to ship by barges for hire (exempt from regulation), whereas the large st concerns able to make the investments in facilities and having the larges t volume of bulk traffic are able to continue using the waters in privately owned barges not subject to Commission regulations.The differences are very grea t in the charac teristics of the transportation service between motor carr iers  and railroads on the one hand and the larger  volume of water traffic which bulk commodities represent. Trucks and rail ­roads move goods in relatively small units. Bulk water movements are in large quantities. One of the significant elements of this distinction is the ability of larger  concerns to avoid the consequence of unduly burdensome costs by owning and operating their private vehicles which smaller concerns cannot do. As to the mat ter of interagency or in termodal rivalr ies ; There is very definite com­petition between contract carriers and common carrier s in the vast network of highways so that rather obviously the contract carrier s, if unregulated might destroy the common carr iers  so closely re lated are thei r respective services and traffic. This effect extends less directly against  the railroads. It  is not at all true  in water  transportation. The merit of the present plan of regulating both common and contract carr iers  on the highways is not at  all  applicable to water transportation. Here there is, and historically has been, the widest distinction between tramp steamers bulk cargo and char ter ships on the one hand and com­mon carriers on the other. Consequently there are  serious practical questions as to both the needs and the effects of regulating any contract carr ier water transportat ion is sensible protection of common c arri er wate r movements.In conclusion, the League suggests tha t the committee take notice of the absence of any public or shipper demands for repeal of the bulk exemptions, which i s mainly the  objective of regulated common carr ier water operators and is in the direction of controlling and  abating competition. The recommendations of the Inte rsta te Commerce Commission in its annual repor ts and in the appear­ance of Chairman Murphy before this committee quite evidently reflect tha t same purpose of regulating competition, in the interest of carr iers  of various types, which the Commission has  been showing in its treatment  of intermodal pricing under the ratemaking rule of section 15a of the act.The League submits tha t this bill is not in the broad interest of shippers or of the public generally and should not  be enacted.
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H.R. 901/6 is desirable legislation
Experience under the provisions of section 303 as applied and interpreted 

through the years since the 1940 amendment providing Commission regulation of 
water  transportation, indicates tha t the limitation to three exempt commodities 
in one vessel or tow has unjust ly handicapped regulated wate r carrie rs in 
handling bulk commodities and this has been against the general inte rest  of 
shippers. There is no sound reason fo r thus  restr icting the exemption. The pro­
posal of this bill is th at fo r G months, presumably an experimental period, exempt 
bulk commodities (as clearly defined in this section) may be moved by common 
or contract carrier s in vessels or tows with any number of exempt or with ordi­
nary non-exempt commodities.

This might well be enacted as a permanent rather than temporary measure; 
and i t would probably go fa r toward relieving the pressure from regulated water 
carriers for repeal of the exemptions.

The President of the United States in his “Message on Transportation” dated 
April 5, 19G2, which I may properly remark is a sound and comprehensive review 
of tlie problems of transporta tion and is along the same lines as the League’s 
position and favored program, specifically recommends as to present water trans-

* port bulk exemptions “extenting to all other carriers the exemption from the 
approval or prescription of minimum rate s.”

This contemplates tha t railroads , f or example, may establish reduced ra tes on 
bulk grain, to be published in regular ta riffs and adhered  to under section G of the 
act, subject also to the substan tive provisions of sections 1, 2, 3 and 4. The

* League membership and committees have had no opportunity to consider this 
proposal. I am authorized by the officers, however, to state tha t in thei r 
opinion the League would strongly support this recommendation, to which the 
officers see no ground for objection or adverse comment.

Mr. Williams. Mr. Alvin Shapi ro, vice president, American Mer­
chant  Marine Insti tute . Mr. Shapiro.

STATEMENT OF ALVIN SHAPIRO, VICE PRESIDENT, AMERICAN 
MERCHANT MAR INE INST ITUTE

Mr. S hapiro. Thank you, sir.
My name is Alvin Shapi ro. I am vice president of  the American 

Merchant Marine Ins titu te, Inc. Our organization is a national  one 
representing the owners and operators of a vast majority of American- 
flag vessels in the deep sea or ocean trades. Many of these operators 
are engaged in the domestic deep sea trades  in the movement of bulk 
commodities, both liquid and dry. We are, therefore, deeply con­
cerned with the principles involved in H.R. 5595 call ing for  the elimi­
nation of the dry bulk exemption as contained in Section 303(b) of 
the Inte rsta te Commerce Act.

Fo r reasons which we will enumerate, we are strongly opposed to 
this  proposal and have become additionally concerned with what is 
intended thereby when, durin g the course of these hearings, i t became 

’ obvious th at in addition to dry bulk commodities, liquid bulk com­
modities were involved. Moreover no distinction has yet been drawn 
between the deep sea domestic trades and other domestic trades, all 
covered by section 303 of the act.

* We have listened attentively at these hearings to date, and those 
in 1956, and frankly are impressed with the logic and perception of 
opponents of this legislation who have appeared before you. For 
reasons already made clear, we believe, even if confined to the inland 
waterways, the proposal is wi thout  substantial validity.

Much has been said by proponents to the effect th at the proposal is 
in the “public interest .” We promise to use this expression hardly 
ever, if at all, because we feel tha t the public interest  and that of
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par ticu lar modes or  types of carrier may not be identical. It  is im­
possible, in my opinion, for the shipper or user community to be as 
consistently opposed to this bill as is the case and st ill characterize it 
as one in the public interest. Perhaps from the point of view of the 
subcommittee this consideration is the one most worthy of evaluation.

We would like to call to your  at tention a number of considerations 
most, if not all of which, have not yet been presented.

I know this committee is primarily concerned with developing a 
sound and well balanced American transporta tion system. In  theory 
it might therefore appear  equitable to submit all carriers  of  all types 
and modes to regulation by the same body. In fact, however, this 
very submission may throw the transpor tation system out of balance. 
In this connection we are not theorizing.  The U.S.-flag deep sea com­
mon ca rrier  fleet is a skeletonized remnant of the fleet of which the 
shipping  community, its users, and our Nation were once proud. 
Many factors have accounted for the  demise of tha t fleet, not the  least 
of which has been the treatm ent it has received at the hands of gov­
ernmental regulation which has allowed competitive modes tremendous 
freedom in d issipating many of  the n atur al o r inherent advantages of 
waterborne transportation which ordinari ly would have reflected them­
selves in favorable water rate differentials.

I shall not burden the subcommittee with great detail on this 
situation except to mention tha t a Subcommittee of the Senate Com­
mittee on Interstate and Foreign Commerce (now Commerce) thor­
oughly explored this issue and in a repor t dated August 29, 1960, 
concluded:

* * * it  fur ther  appears  to your  subcomm ittee th at  the  Commission’s methods, 
procedures, aud in some cases its judgment were not reaso nably designed to 
achieve the objectives envisioned  by the  framers of the  nat ional transp ort ation  policy * * *

And fu rthe r:
The Commission should generat e a genuine int ere st within its  ran ks in dis­

charg ing its  duties with  respe ct to wa ter  transp ortation.  More of the Com­
mission’s resources being devoted to the problems of wa ter  transp ort ation  
would be a  manife stat ion of such genuine inte rest .

If  this proposed legislation were enacted, advance publication of 
rates would be required. Let me give you an example of the im­
plausibility of advance rate publication in our trades showing how 
it breaks completely with the custom and tradi tion of deep sea move­
ments, and point out its potentia l serious disadvantages to the 
shipping public.

If  an American-flag vessel is coming north  from Lat in America in 
ballast, or  with substantial unused cargo space, it could at very limited 
expense to itself move to a U.S. gulf  port  and pick up sulfur des­
tined for a U.S. North  Atlantic port. Because the real costs on the 
leg to the North Atlantic need only cover the brie f diversion time 
from its otherwise ballas t route  back plus cargo handling, a low rate 
can be offered by the bulk carr ier to the sulfur shipper—in this case, 
let’s say $5 per ton. However, if the vessel is in a North  Atlan tic 
por t and must move to the gulf in ballast in order  to load sulfur 
bound fo r the North Atlantic the diversion o r ballast time is infinitely 
grea ter and the ship will require a rate perhaps twice the rate on the 
previous voyage northbound from Latin  America—let’s say $10 per
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ton. Hence wlnit shall be used in publication of the s ulfu r rate from 
the gulf to the North  Atlan tic? Obviously the rate, say $5, under 
the former situat ion is entirely  too low to cover the lat ter  situat ion 
and the rate, say $10, under the latter situation is too high under the 
first described circumstances. In  fact, then, what one would be doing 
by advance rate  publication is drawing a circle around a part icul ar 
loading area and then assuring one’s self that  all vessels positioned 
outside of tha t circle would economically be barred from trad ing  at 
the low’er rate. This  would raise rates and seriously reduce service 
through the pure coincidence of position of carrier. Thus  we would 
destroy the trad ition al ratemaking basis in the ocean bulk trades.

Now these are not unusual circumstances. Bulk rate quotations in 
the domestic and in fact  the internationa l trades  are largely de­
termined by the position of the vessel and the requirement for the

• movement of a par ticu lar bulk commodity. Please bear in mind 
tha t the ocean ca rrier in the bulk  trades is not confined to any narrow 
waterway, any fixed roadbed, or any highway, but exists only because 
of his ability to roam the high  seas.

• We feel, therefore, that advance rate  publication if applied  to the 
deep sea trad e would be disrup tive and could probably go further  
than  any one single imposition or regulation to destroy at its very 
heart, bulk movements in the coastwise deep sea trades.

And this, Mr. Chairman, gets directly to the point tha t you have 
just mentioned.

These trades  in the United States and elsewhere have always re­
flected the  free market s ituation o r the impact of supply and demand. 
They remain today a rare if not the sole remnant of the free market 
in the U.S. economy.

Prior witnesses have properly indicated tha t great competition 
exists between the regula ted and exempt inland carr ier in carry ing 
bulk commodities by water. Rates have reflected this competitive 
situat ion and the shipper has been served well. The railroads , we 
feel, because of the ir higher cost structure,  i f compelled to employ a 
prope r rate level would not be able to compete successfully for the 
vast majority of these bulk movements.

Thus one might proper ly question why we would oppose the repeal 
of the bulk exemption since in  fact we feel s trongly that  it will not 
signifiicantly divert cargoes from water to land nor from the nonregu- 
lated to the regulated  water carriers. In answer. I would say tha t 
our fundamental objection is to Government intervention where this  

t  is not proven to be necessary. It  would be a mistake to destroy the
free marketplace which the exemption has provided and substitute 
in its stead Government regulation dedicated to alter ing existing 
transpor tation patterns  and practices which have already served the , public well.

I will not complicate the record fur ther except to indicate tha t 
rate  questions in the ocean trades  are vastly more complicated than 
those in inland waterways and frequently reflect strong feelings on 
future conditions by both the shippers  and carrie rs, sometimes in 
advance as far forw ard as 10 and 20 years.

One word on secret rates in our trade. I have in my briefcase the 
last 7 consecutive days of the New York Journal  of Commerce show­
ing on the concluding page the rates quoted in ocean trades. These
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are public, known to almost anyone interested and available to any­
body for 20 cents.

All of this does not mean that we do not recognize tha t the rail­
roads have serious problems nor are we unsympathetic to seeing that 
those problems are appropriately resolved. However, in the long list 
of potent ial steps tha t might be taken by all interested parties  in 
helping the rai lroads in their  present plight, we feel the repeal of their 
bulk car rier exemption would be well toward or at the bottom.

Moreover we believe that  the repeal of the bulk carr ier exemption 
would definitely promote the use of private carriage. While I per­
sonally believe tha t much of what Government agencies say about 
public disadvantage under this potential development is somewhat 
overdrawn, I nonetheless think it can be fair ly said tha t the growth 
of p rivate  carriage is viewed with a larm by Government agencies con­
cerned with our transportation  system.

Now, I have frequently heard it said tha t the lack of available cargo 
for backhaul may tend to limit movement by priva te carrie rs in the 
water trades. This may be a retard ing  influence in our inland naviga­
tion but it will not be an obstacle in our deep sea domestic trade. I 
say this because of the established fact tha t the deep sea bulk trades 
are today overwhelmingly and have always been without backhaul in 
the dry bulk area and totally without  backhaul in the liquid bulk 
area. Thus, lack of backhaul will not be a barrier  to  the promotion 
of deep sea private carriage, should bulk transpor tation lose its exist­
ing exemption.

Fina lly may be add our belief th at transportation  is  a cost of doing 
business. The long-range implication of the removal of the bulk ca r­
rier exemption to the inheren tly low-cost water opera tor can only 
increase the cost of doing business for the manufacturer, the farmer, 
the trader, and ultimately the consumer. Within and without  the 
adminis tration there  is serious concern at this very moment about our 
domestic economic growth and our ability  to export abroad because 
of present and emerging price levels.

The step contemplated in II.R.  5595 is, in ligh t of this, a serious 
backward one, fo r the removal of the  bulk c arrie r exemption will put  
increasing pressure on raising  the cost of doing business in this country.

Than k you.
Mr. Williams. Thank you, Mr. Shapiro.
Mr. Friedel, do you have any questions ?
Mr. F riedel. I want to compliment Mr. Alvin Shapiro  for his very 

fine statement. I  think i t is of  tremendous interes t and will enlighten 
the committee on these problems.

Mr. Shapiro. Thank you, sir.
Mr. Williams. Mr. Shapi ro, you made an excellent statement in 

support of mainta ining the bulk commodity exemption. You base 
tha t statement on the propos ition tha t through the exemption the 
public interest is best served.

Mr. S hapiro. Yes, sir.
Mr. W illiams. The reason the public in terest is best served is th at 

through competition and the operation of supply and demand, the costs 
are held down for the shipp ing public, is tha t a f air  statement?

Mr. S hapiro. Yes, I thin k th at is a good general premise.
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Mr. W illiams. Now, in the light o f that, what would be your at ti­
tude with respect to removing the ratemaking authority  of the ICC 
altogether and put ting all of this on a competitive basis in order to 
permit  each mode of transpor tation to exploit its advantage to the 
fullest extent possible?

Mr. Shapiro. This is a very serious problem, Mr. Chairman, and 
of course i t is one that has recently emerged and has gotten consider­
able prominence because i t was contained in the  Pres iden t’s message.

This part icular proposition has not been formally taken up by our 
membership. Personally , however, i t has long been my feeling and 
precisely within the framework discussed within the Pres iden t’s mes­
sage, tha t this is the  better of the two approaches in connection with  
bulk-carrier exemptions.

However, there are several most vital considerations bearing on 
the wisdom of providing bulk exemptions for the railroads. The 
first:  Railroads operate on a private roadbed with the Federal  
certificates.

Mr. Williams. Let me say this. I wasn’t refer ring to the bulk- 
commodity exemption so much as I  was to removing all  regula tions of  
rates in intersta te commerce.

Mr. Shapiro. Mr. Chairman, my comments would really go to  th is 
problem just  as well, because I think  it  is virtually an identical 
situation.

The railroads operate on a private  roadbed with  a Federal certificate 
in which, to all intents and purposes, there is no free entry of com­
petitive carriers. Under this situation  and where the railroad is the  
sole provider of the service or the basic provide r of the service because 
of the absence of competitive carriers, and there are these par ticu lar 
geographic situations-----

Mr. W illiams. You are not suggesting th at the trucks are not com­
petitive  with the railroads ?

Mr. Shapiro. Well, the trucks are not competitive with the railroads  
for a vast major ity of the railroad commodities which happen to be 
in the bulk area. In the general type commodities, the truck is, of 
course, a competitor, but you must remember th at the railroads them­
selves have indicated very positively the tremendous amount of thei r 
transportation w’hich is in bulk commodities.

Mr. Collier. Will the gentleman yield for  a  clarification of tha t?
Mr. W illiams. Yes.
Mr. Collier. Isn ’t it true, however, tha t the volume of bulk com­

modities shipped by trucks has increased tremendously in the last 10 
to 15 years?

Mr. Shapiro. Yes, and I think  one of the reasons fo r this increase 
has been the tendency of users of bulk transporta tion to equip them­
selves w ith prop rieta ry carriage.  In other words, they have gone in 
for private carriage. I do not have the figures available to me, but 
I doubt very substan tially whether there is any significant common 
carri er bulk commodity movement by truck.

Mr. Collier. Take, for example, liquid commodities. I have cer­
tainly no objection to th is type of free competition, but to clar ify your 
statement, are not the new types of equipment being used by the 
common carrie rs in the truck ing industry  such now that they are 
increasing and will continue to increase bulk commodity shipments?
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Mr. S iiapiro. Mr. Collier, there is no question that as physical 
equipment improves the opportun ity for, let's speak specifically about 
your bulk transp ortation and liquid commodities, that  as your  equip­
ment improves and as progress moves forward you can c arry  a more 
substantia l volume in trucks, as a specific example. But  tha t same 
equipment progress is t aking place in a vast number of other areas 
in the transporta tion field and I  doubt  very seriously whether you are 
going to see in the next 20 years any significant shif t in the pattern 
by which trucks haul a greater p roport ion than  they  are now7 hauling 
of liquid commodities.

Mr. Collier. One of the prime  problems, however, is the identifi­
cation or classification of liquid bulk commodities th at complicates 
the problem for the trucking industry.

Mr. Shapiro. Yes, no question. This is a problem.
Mr. Chairman, if I may go on, because I  t hink  this  is somewhat of •

a significant point.
Mr. W illiams. Yes.
Mr. Shapiro. Now, under  a situat ion in which a railroad opera­

tor—and if I may, let me confine myself to the bulk trade for the •
moment—under the si tuation in which the ra ilroad has a rathe r unique 
position without competition in a certain leg or a cer tain run, or from 
loading point to destinat ion point, wi thout Government supervision of 
his rate, there could be a tremendous shipper disadvantage in the ac­
celeration of th at rate or in the raising of that rate. This is a seri­
ous problem to shippers  who find themselves with the sole source o f 
transporta tion in these bulk trades being the railroad.

Now7, it is entirely up to th is committee, really, to make a judgment 
as to whether these ra tes for these shippers, who are geographically  
unique, should be lef t to the absolute free action o f th e carrier.

However, in the bulk rail road trades, wdiere there  is competitive 
water transportation, the railroads  could push rates down without  
regard to their ow7n individual costs or without regard  to a proper ra te 
structure, and sus tantial losses could accrue to them in these part icula r 
trades. Such losses would, of course, have to be made up in other 
areas, particularly in the general commodity movements.

Now this latter group of shippers would find themselves picking 
up the ante that results from  losses resulting from the  railroads  trying 
to compete outside of a normal  rate  structure  w ith competitive water 
carriers.

Now, these are  considerations tha t just make me hesita te about ac­
cepting the Presidential recommendation in regard to the railroad 
bulk carrier exemption extension. I don’t say that they turn me 
against  it, but I say th at these are considerations that certainly must 
be studied very carefully  before tha t recommendation is embodied 
into law. #As a principle, I repeat, it seems very nice to  say either regulate 
everybody or don’t regulate everybody. I would agree with that basic 
philosophy but when you get beyond the philosophy, you then have 
to deal wi th the very realistic  facts of part icular transporta tion sit­
uations. This is your burden. This is a heavy one.

Mr. Williams. Thank you very much.
Any fu rthe r questions?
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Thank  you, Mr. Shapiro.
Mr. Shapiro. Thank  you.
Mr. Williams. Mr. M. E. Iten , representing Monsanto Chemical 

Co.

STATEMENT OF MELVIN E. ITEN, TRAFFIC  MANAGER, MONSANTO 
CHEMICAL CO., ST. LOUIS, MO.

Mr. Iten. Mr. Chairman and members of the committee, my name 
is Melvin E. Iten.  I am traffic manager of Monsanto Chemical Co., 
St. Louis, Mo.

Monsanto Chemical Co., is a corporation organized and existing 
under and by virtu e of the laws of the State of Delaware engaged 
in the manufacture of chemicals, acids, plastics, et cetera, with 25 
plants at various points in the United States.

Monsanto unequivocally opposes enactment of H.R. 5595, which 
would repeal the water carr ier bulk commodity exemption as found in 
section 303(b) of the Inte rsta te Commerce Act.

Monsanto is a large  manufac turer  of many intermediate and heavy 
chemicals and, as such, has a vital interest in transporting  raw ma­
terials  and finished products by water. Eighteen  of Monsanto’s 25 
plants, involving millions of dollars, have been located on navigable 
waterways to have access to economical water transportation. 
Thirteen of these p lants have barge and other marine facilities which 
represent  a combined capita l investment of approximately $10 mil­
lion. These enormous expenditures were made by Monsanto in 
reliance on continued low-cost water  transpor tation under bulk 
exemption.

Monsanto is present ly involved in construction of two multimillion- 
dolla r projects, both of which are totally reliant on bulk tran spo rta­
tion by water. No other mode of t ransportation  is available.

Monsanto’s waterborne tonnage during 1961 approximated 2 mil­
lion short tons. Of this amount about 250,000 tons were dry bulk 
commodities, on which the average haul was about 1,250 miles. Our 
forward plann ing indicates dry bulk tonnage will increase to about 
600,000 short tons in the next few years. Any increase in water 
transport cost can seriously affect our plans for the future , and in­
vestments in this area. A few cents pe r ton is, indeed, a significant 
factor when consideration is given to the fact that  exist ing tra nsporta ­
tion costs, in many instances, exceed the unit cost per ton of the com­
modity being transported.

Large volume tonnages must continue to enjoy the flexibility tha t 
currently prevails and which we believe will be destroyed through 
economic regulation.

We firmly believe it is unnecessary to regulate  commerce where 
the shipping public has  a wide choice of carriers who are freely com­
peting. In fact, the choice is not limited to existing carriers, including 
the certificated carriers, but to anyone desiring to en ter the field and 
who can provide bette r and more economical service.

With the inception of water car rier  regulation approximately  20 
years ago, Congress gave recognition to the need for the bulk com­modity exemption.

83168—62------14
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A fter  20 yea rs witho ut reg ula tio n, wh at jus tifi cat ion  is  the re now to 
imple me nt con trol s which go ag ain st the  best  int ere st of  the public  
anti  reduce efficiencies which benef it mill ions  of consumers?

The certi fica ted common carr ier s a re effectively compet ing  under the  
303 (b)  exem ption wi th  the  un reg ula ted  carrie rs.  Mo nsanto  employs  
the  services ot both  typ es of car rie rs.

Com pet ition assures low-cos t wa ter  t rans po rta tio n,  whi ch pro vides 
a w ide distr ibu tio n of products by bulk and the  p ublic  benefi ts by the 
lower costs.

Now, to  explain  why regula tio n will  res ult  in high er  costs  an d reduc e 
service efficiency; and  why wa ter  t rans po rta tio n mu st keep  its  service 
flexible and  des irab le fo r sh ip pe rs :

Normally, exempt  ca rriage is des igned to the serv ice req uir ement s 
of  each ship ment. Th is pa rti cu la rly  appli es to lar ge  volume move­
ments. Such special services pe rm it dir ec t expedie nt service, fu ll 
ut iliza tio n of specia l-type equ ipm ent , low wo rking  inventories,  and 
the  r ate s are  based upon fac tor s relevant  to each com modity  and each  
movement.  Regulat ion  will nu lli fy  these advanta ges. They can not 
be expressed in terms  of rig id  rates,  rules and reg ulati on s of  tarif fs  
filed wi th the  In te rs ta te  Commerce  Commission which, of  necessity , 
must be designed to reflect the costs  and othe r factors pe rt in en t to 
all reg ula ted  carrie rs.

Cer tific ated  ca rri ag e is no t des igne d to each specific  movemen t bu t 
is based on av erag e requirements. I t  is eviden t t hat  average s pen aliz e 
efficiency and  will increase costs. Tim e and efficiency a re cost factors 
and  cost is too im po rta nt  to rely  on averages . By vi rtu e of de tai ls 
connected with reg ula tio n the exempt c ar rie rs ’ o verhea d will  incre ase.

The proposed leg islation  would gr an t ex ist ing  u nregulate d ca rri er s 
“gr an df athe r righ ts ”—however , opera tions  fo r the fu tu re  would be 
res tric ted  and preven t economical  ope rat ion . Th is wyould  place them 
in a “ str ai tja ck et” o f reg ula tio n th at  would des troy th ei r op po rtu ni ty  
to continue to se rvice  the public .

Tod ay,  reg ula ted  coastal steamship service has prac tic all y di sap­
pea red.  The only wa ter  ca rri er s op erat ing profi tab ly in coas twise 
service are  those op erat ing as bulk ca rriers , exe mpt fro m reg ula tion. 
In  the  i nte res t of  m ain ta in ing domestic  wa ter commerce and  the  need 
of  it  fo r na tional defe nse,  we are  opposed to any  reg ula tio ns  which 
may  dest roy it.

Reg ula tion  wi ll have a n adverse  effect on both  car rie rs  an d s hipper s. 
Sho uld  bulk  carg oes become reg ula ted , and  service and  fre ight  rat es  
are  set a t a  level above th at  which is economical, it  will the n encourage  
ou r ind ust ry us ing  water  tra ns po rta tio n extens ively to provide  its  
own equipment and  en ter into pr ivate carriage. The small barge  
opera tor s will  eventua lly  be elim ina ted . Fu rthe r,  small shipp ers  
havin g insufficient ton nage  or  cap ita l fo r pr ivat e ca rri ag e will  be pu t 
to a competitive di sad vanta ge .

El im ina tio n of smal l business is a t rend  t o monopoly. El im inat ion 
of compe tition is a  tre nd  to in flated costs.

Repe al of exemption  wou ld mate ria lly  lessen or  des troy the value 
of  favo rab le geograp hic  loca tion  of chemical pl an ts  on nav igable  
waterways to tak e ad vanta ge  of  lower  wa ter  costs.

The chemical indu str y is fighting  desp era tely to  pro tec t dw indl ing  
margins and  its  investors . We  res pectfull y urge  your  dis approval 
of  II.R .5595
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Gentlemen, in conclusion, T would like to say that  I realize tha t 
your interest is the objective of preserving t ransportation in the  public 
interest. I have cited here the case of an individual company which 
I think  is typical of the chemical industry generally. The water t rans ­
porta tion cost is quite impo rtan t to the future growth of  ou r country,  
as well as to  the economic welfare of our Nation, and I apprecia te 
your  indulgence.

Thank you.
Mr. Williams. Thank you, Mr. Iten.
I notice on page 2 a statement tha t you have made which I  think is 

very significant. You state :
We firmly believe it is unnecessary to regulate commerce where the shipping 
public has  a wide choice of car riers who are frequently competing. In fact, the 
choice is not limited to existing carriers, including the certificated carriers, but 
to anyone desiring to enter the field and who can provide better  and more eco­
nomical service.

I would like to pose the same question to you t ha t I  posed to the 
previous witness, and tha t is, Wh at are your feelings r egarding a re­
moval of authority  from the ICC to fix rates, placing a ll tran spo rta­
tion on a free, competitive basis ?

Mr. I ten. Mr. Chairman, I do not believe t ha t that would be in 
the best interest of our country to remove entirely  the jurisdiction  of 
the ICC in ratemaking. I very firmly believe that  some liberalizat ion 
is necessary which will give all carrie rs the rig ht to exercise the ir 
managerial discretion in establi shing rates and  service.

As an example, I do not believe t ha t any mode of transportat ion 
should be permi tted to establish rates tha t are below the ir out-of- 
pocket costs and certainly t hat  has happened in the past. Conversely, 
I do not  feel—there should be some control to prevent carrie rs from 
charging  excessive rates.

The Chairman. A carrier couldn’t operate long if it didn’t meet 
its out-of-pocket costs, though, could it ?

Mr. Iten. Tha t is correct, sir.
The Chairman. And don’t you feel tha t if unregulated competi­

tion among the  carrie rs should be amicable to dry bulk commodities 
and liquid commodities, tha t it should also be amicable to manufac­
tured products and agricu ltural  products?  Why wouldn’t the same 
principle apply  ? Tha t is the question that I  wanted to get across.

Mr. I ten. Well, over the years the r ailroads and o ther carrie rs who 
are called upon to provide a service have established rates tha t—I am 
going back—that  have reflected the ir out-of-pocket costs plus the 
retu rn on investment. I  believe tha t the railroads and other  modes 
of transportation should be granted some freedom in this area, but 
as I said before, and I repeat again, to not be in a position to establ ish 
rates tha t reflect at  the level of  out-of-pocket costs or below for the 
purpose of gaining  this transpor tation and then some 5 years hence, 
aft er obtain ing those movements and perhaps driving the other car ­
rier out of business, and then raise the ir rates.

The Chairman. Are there any carriers in this country  who could 
deliberately and with intent ion operate at a loss for 5 years for the 
purpose of runn ing other  modes of transpor tation out of business? 
Are there  any of them tha t could stand taking a deliberate loss for 5 
years?
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Mr. Iten . On a selective basi s o f movements, th at  m igh t be possible  
where ot her commodities and o th er  mov ements would be the n s ubs idiz ­
ing  the commodities  on wh ich  th e rat es  were  establ ished at  out-of- 
pocket costs or below.

Th e C hair man . We ll, now, we h ave a nt it ru st  law s tha t would  cover 
that . Do n’t we have an ti trust  law s th at  wou ld move  in to tak e care 
of  th at  kind o f a si tua tio n ?

Mr.  I ten. Tha t is possibly tru e,  sir. Th e ra ilroa ds , however, and 
mo tor  carri ers and  m any  form s o f t rans po rta tio n are  exemp t from the  
an ti trus t laws  u nd er  the  In te rs ta te  C omm erce Act .

Th e Chairman . Le t me c la ri fy  the ques tion  t hat I  am asking.
Why  wouldn’t the publi c prof it from rem oving  the rat em ak ing 

au thor ity  from the IC C and br ingi ng  t ra ns po rtat io n un de r the  an ti ­
tr ust  laws?

Mr.  I ten . Conceivably  the pu bli c would  profit,  sir.
Th e Chair man . You th in k possibly the  pub lic  would  pro fit unde r 

th at  kind  of a s ituation , is that you r answer?
Mr.  I ten . Yes, sir .
Th e Chair man . Th an k you . An y ques tions, Air. Sta ggers ? Mr. 

F  riedel ? Mr. D evin e ?
Mr. Devine. No questions, M r. C hairm an.
The Chair man . Th an k you very  much.
Mr. Blew ett.

STATEMENT OF W. G. BLEWETT, VICE PRESIDENT, PEABODY COAL 
CO., ST. LOUIS, MO.

Air. B lewett. Air. C ha irm an , and mem bers  of the  committee , I  have 
a very short  sta tem ent I would  like  to rea d int o the record , and the n 
make myself a vai lab le fo r ques tions.

Th e Chairma n. Th an k yo u, si r.
Air. Blewett. My name  is  AV. G. Ble wett. I  am vice presi dent of 

Pea bod y Coal  Co., with genera l offices in S t. Lo uis,  AIo.
AVe concur in f ul l wi th  th e sta tem ent m ade  be fore th is committ ee by 

Dr.  Afyles E . Robinson, dir ec tor , economics and  tran sp or ta tio n,  Na ­
tional Coal Associa tion , alt ho ug h we would like to  a dd  a lit tle  to  t hat  
stat ement.

Gentlemen, doesn’t it seem str an ge  to  you  th at th is move, and  oth er 
sim ila r moves now be ing  made  to  r es tr ic t t rans po rtat io n on t he  w ate r­
ways , is coming a t a tim e when t he  words  “economic grow th, ” “e xp and­
ing  the economy,” and  othe r associated rem ark s, are  constant ly befo re 
us in one way  or  an oth er? In  fac t, I  doubt if  any  one of us  goes 
throug h a d ay wi tho ut see ing  them or  he ar ing t hem  in some way.

How  can  we poss ibly  h ave  restr ict ions  on the one hand and  g row th 
on the  oth er?  I t  ce rta in ly  comes with in  the def ini tion  of the word 
“in comp atibil ity .”

A given  mode  of t ra ns po rta tio n can only  contr ibu te so much to the  
economic pic tur e of  a country . Th e horse an d the ca rt gav e us so 
much, the  rai lro ad s can  give us so much, the  tru ck s on the  hig hways  
so much, bu t ce rta inly  we hav e seen in the la st  few yea rs the con ­
tribu tio n to the expans ion  of  the  economy by the  methods of tr an s­
po rta tio n on our in lan d waterw ays . Bi llio ns  of  do lla rs have been 
invested  in ind ustry  alo ng  our  waterways du ring  recent  yea rs at  a
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rate which a short time ago would have been considered unbelievable 
and there is every indication tha t this  phase of our growth is going 
to continue at a very rapid rate. Certainly this is no time to change 
the rules of the game. Some of us who watched the growth are of 
the opinion tha t all of it would grind to a stop if restrictions such as 
the one now being considered were to  be imposed, bu t beyond this it 
could be considered as bad faith because all of it was predicated on 
the rules now in effect. Some of the rules have a congressional history 
going back to the Northwest Ordinance. However, I would like to 
confine my remarks to the matte r as it affects coal directly.

Repeal of the exemption rule would be a staggering blow to our 
industry.  It  will have its effect on other industries depending di­
rectly and indirec tly on coal. In  fact, i t will go directly to the house­
holder in the  form of h igher cost for his electricity,  most of which is, 
as you know, generated by coal-burning plants.

Some 100 million tons of coal are moving about our inland wate r­
ways at rates which have been hammered down by competition, which 
the exemption rule permits. In  the main, and this is quite impor­
tan t to say, it is coal which would otherwise not move at all. The 
margins  in our industry  are very slim indeed. Competition is keen 
within the industry itself, but, of course, we get competition from 
other fuels, n atur al gas and oil, and I migh t add, a substantial par t 
of this competition comes from other countries—gas at several points 
in the Northwest from Canada and there are moves to bring  in Ca­
nadian gas at points in the E ast. Natural  gas from Mexico is in the offing, and, of course, millions of tons of coal are displaced on the 
east coast by foreign residual oils which are dumped at ridiculous 
prices. It  all points up to the slim margins, which, of course, mean 
tha t any increase in tran sportat ion cost to any segment of coal would 
be a very, very serious mat ter indeed. Some of us in coal are proud 
to make the statement, the gist of which is t ha t during the past 10 
to 12 years the average cost of coal at the mine has actually declined 
and this is especially significant when considered with the fact  tha t 
during this period labor in coal has been elevated to the highest paid 
in the land. We have been able to do this  because of  many things— 
good labor relations, mechanization, and good overall progress—but 
one of the biggest contribut ing factors which is not  mentioned often 
enough is the  tremendous movement of coal by water which permits 
the creation of mining proper ties p roducing the lowest cost energy in the entire world.

This  movement of coal by water has come about in a very natural sort 
of way. Like other bulk commodities we were restr icted by the mode 
of transporta tion available to us. It  start ed a few year's ago with 
an occasional barge of coal which necessarily had to mix in a tow 
with other commodities, but  in sharp contrast to this small beginning , 
we have today the solid coal tows which put together 25,000 to 30,000 
tons moving in a single unit. This is equivalent to 400-500 average railroad hopper cars.

Mr. Chairman, I have a few pictures here—I realize you gentle­
man see many pictures of mixed tows, and I would like  to pass them 
along to you, if  I may—of a solid coal tow. I am sorry we don’t have 
enough to pass around to each and every one. But tha t tel ls the  story  much better than  I can.
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One of the prime examples of this coal development is the  Floridu 
coal movement. Today coal moves down the Ohio, then on down the 
Mississippi River, where i t is transferred at New Orleans to an ocean 
coal-carrying vessel and sent across the Gulf of Mexico to Tampa, Fla., 
for the Tampa Electric Co. These are other large unusual movements 
of coal. I say “unusual” in retrospect, of course—which I could 
illus trate  tha t have come about through low-cost water tran sporta­
tion.

It  makes it very difficult indeed to think of restrict ions in the face 
of such growth. On the contrary, I think  tha t we should go ahead 
and try to find even better  ways of ge tting our product to the market­
place.

Thank you.
The Chairman. Thank  you, Mr. Blewett.
Mr. Staggers, any questions ?
Mr. Staggers. I was noticing your s tatement here on page 3. You 

state there “Like other bulk commodities, we were restric ted by the 
mode of transportation available to us.”

Mr. Blewett, what do you mean by tha t ?
Mr. Blewett. Well, along about 1950 or thereabout, the coal in­

dustry was in a rath er serious state, shall I say. We had lost the 
domestic market to oil and gas. The railroads had almost completed 
thei r dieselization program, and where we were going to go from 
here, we didn’t know.

We looked to the electric-generating utili ty business, and knowing 
the kind of a job we thought  we could do for them, we immediately 
started to exploit that field.

T can understand  why the  railroads said to us t ha t they could not 
afford to invest too much in the coal industry, because very few of 
them had any confidence in its future. They couldn’t supply us 
with a sufficient number of cars, and when they did give us a number 
of cars, it could be the opposite type tha t we required. And then 
on top of that , of course, was the  rate which absolutely put us out 
of the market.

We turned to water. Fi rst  we turned to  the common carrier . He, 
to a great extent, felt like the railroads felt—that we were not going 
very far. And then we tu rned to the contract carrier, and of course, 
the rest is history .

Mr. Staggers. Following tha t up, then, you are supplying different 
ones of these electric companies by continual supply in different parts  
of the country, is tha t righ t—I mean the  coal indus try is.

Mr. Blewett. Yes, T would say the bread and but ter business fo r 
the coal business today is definitely the util ity industry .

Mr. Staggers. In  t alking about the common carrier, I  would like 
to know’ can the common carriers avail themselves of the advantages 
of the bulk exemption rul ing?

Mr. Blewett. Yes.
Mr. Staggers. That is all, Mr. Chairman. Thank you very kindly. 

I  think you have made a very good statement.
The Chairman. Thank you, Mr. Blewett.
Mr. II. G. Miller, representing Dow Chemical Co.
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STATEMENT OF H. G. MILLER, MANAGER OF DISTRIBUTION 

DEVELOPMENT, DOW CHEMICAL CO.

Mr. Miller. Mr. Chairman, I have filed a complete s tatement with 
the secretary. With your permission, I will h ighl ight  tha t and con­
dense it slightly for the convenience of  the committee.

The Chairman. I notice you are here in opposition to H.R. 5595, 
removal of the exemption.

Mr. Miller. Tha t is righ t, sir.
The Chairman. And I would presume tha t the basic reasons for 

your opposition have a lready been sta ted by o ther shippers.
Mr. Miller. They are similar. I have a few points 1 would like 

to emphasize.
My name is H. G. Miller, and I am manager of d istribu tion devel­

opment fo r the Dow Chemical Co. I have been active in the manage­
ment of marine transporta tion of chemicals for the Dow Chemical 
Co. for the past 14 years.

The Dow Chemical Co., a Delaware corporation with its executive 
offices in Midland, Mich., manufactures a wide range of chemicals, 
plastics, and metals, with sales of $817,500,000 in the fiscal yea r end­
ing May 31, 1961. The Dow Chemical Co. has invested substan tial 
amounts of capi tal in plant locations on the inland waterways and 
ocean ports  and is dependent on water transportation  for the move­
ment o f products  and raw materials.  Locations dependent on water 
transportation include production plants at the deep sea ports of 
Allyn’s Point,  Conn.; Williamsburg, V a.; Plaquemine, L a. ; Freeport, 
Tex.; Torrance,  Cal if.; Pittsburg , Calif., and Kalama, Wash. On 
the Great Lakes, we have production plants located at  Midland, Mich.; 
Bay City, Mich.; and Ludington, Mich. On the inland waterways we 
have production plan ts located at Pevely, Mo.; Madison, Ill .; and 
Hanging  Rock, Ohio. In  addit ion, we use 18 public terminals located 
on the navigable waterways of the U nited  States.

During 1960, the Dow Chemical Co. received by water or shipped by 
water  over 2,300,000 tons of product and raw materia l, of which vol­
ume over 820,000 tons consisted of dry bulk commodities as defined 
in section 303(b) of the Inte rsta te Commerce Act.

The Dow Chemical Co. is opposed to any changes in section 303(b) 
of the Interst ate  Commerce Act which would eliminate or restr ict 
the right of unregulated carrie rs to tran sport dry  bulk products and 
we are  opposed to any attempt  to eliminate or restr ict the rig ht of 
unregulated carriers to tr anspor t bulk liquid products. We feel tha t 
any restriction or limitation of these exemptions would be contrary to 
the interests of the general public, as well as the chemical industry. 
We are familiar  with the testimony presented to th is committee today 
by the Manufacturing  Chemists’ Association and the Dow Chemical 
Co. strongly  suppor ts the position of the Manufacturing Chemists’ 
Association in opposition to passage of H.R.  5595.

Fo r your convenience, I  would like to summarize three basic ar gu­
ments for retention of the  dry  bulk exemption.

(1) The unregulated carr ier or priva te fleet operator is best 
equipped to offer the flexible service required.
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Most, of our d ry bulk movements are one way hauls requir ing spe­
cialized equipment. The unregula ted carriers are presently furn ish­
ing the required equipment on a competitive and flexible basis. If  
the dry bulk exemption is eliminated, many of these would be moved 
by priva te carriers , rather than  by other regulated  carriers.

(2) The present free competition results in efficient transportation 
to the benefit, o f both the public and American industry .

In a Ju ne 9, 1961, hearing before the Senate Commerce Committee 
in regard to ICC docket WC-5, Mr. J. W. Ilershey,  president of Amer­
ican Commercial Barge Lines, testified generally to the effect tha t pub­
lished rates on dry bulk products moved by water had been reduced 
substantia lly as follows:

Cost per gross ton

1954 1960
t

Sulfur, Por t Sulphur, La.,  to Pit tsb urgh ----------------------------------------------
Salt, Louisiana to  S t. Louis-------------------- ------------------------------- ------—-

$5.2 4 $3. 50
5 .6 5  4.0 0

This testimony seemed to carry an implication tha t such rate reduc­
tions were undesirable. Since the rate levels were set by competition 
of individuals and companies free to enter or leave the trade , efficiency 
was stimulated to the benefit of the shipping and consuming public.

For example, the common carrier  rate  on drum chemicals from New’ 
Orleans to Pittsburgh, Pa., is $8.31 per short ton in 600-ton lots. The 
rate on 600 tons of sulfur is $4.60 per short ton. Where no unregu­
lated competition exists, the rate  is 80 percent higher  on a com­
parable move.

Regulation cannot provide incentive for economical operational 
practices. Competition is necessary to serve as a check and balance 
and should not be eliminated. On Dow’s movements from the Gulf 
of Mexico to Chicago, where we move both regula ted and unregu­
lated commodities, our average r ate  on regulated commodities in car­
riers’ equipment greatly exceeds the rates for comparable movements 
of nonregulated commodities in the carrie r's equipment. The long- 
range effect of regulation would be the elimination of the smaller 
operators and removal of competitive forces which stimulate increased 
efficiency and a reasonable level of rates.

(3) And most impor tant, the current system serves consumers’ 
needs. It  has resulted in an efficient system of movement of dry  bulk 
commodities, which are necessary for util ities, for agriculture, and for 
industry. The result  has been a flexible and efficient system for the 
movement of dry bulk commodities necessary for u tilities, agriculture, 
and industry. The result  has been lower cost of agricu ltural  prod­
ucts, utilities, and in dust rial products. These have benefited the con­
suming public throughout  much of the United  States. I t also has 
stimulated indust rial investment and provided jobs, which is of par­
ticu lar importance in those underdeveloped areas where t ransporta­
tion has been a problem.

For these reasons, we feel repeal of section 303(b) of the Inter ­
state Commerce Act would be contrary to the general public interest. 
We appreciate the chance to appear before you.

»
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The Chairman. Thank you very much, Mr. Miller.
(The statement of Mr. Miller follows:)

Statement of H. G. Miller , Manager of Distributio n Development, for tiif. 
Dow Chemical Co.

Mr. Cha irma n and  members of the  committee, my name is H. G. Miller, and  I 
am manager of dis trib ution  development  for the  Dow Chemical Co. I have been 
activ e in the  managem ent of marine  transp ortation of chemicals for the Dow 
Chemical Co. for  the  past 14 years and, in my present capacity, am responsible 
for the dete rminat ion  of the  most economic methods of moving the products  and 
raw  ma ter ial s of our company and  for the long-range planning and direction of 
the m arin e opera tions .

I gra duated from Bald win  Wal lace College in 1944 with majo rs in economics 
and mathem atics and  completed 2 years of gra duate  work at Columbia Univer­
sity  School of  Business with majors  in accounting  and foreign  trad e. I served 
in the U.S. Navy for 3 years as a deck and navigat ion officer of naval transi>ort 
vessels.

The Dow Chemical Co., a Delaware corporat ion with its  executive offices in  
Midland , Mich., ma nufac tures a wide range of chemicals, plastics, and metals, 
with sales  of $817,500,000 in the  fiscal yea r ending May 31, 1901. The Dow 
Chemical Co. has  invested substan tia l amounts of capital in plant locations on 
the  in land waterw ays  and ocean por ts and  is dependent on wate r tran spo rta tion 
for  th e movement of pro duc ts and  raw  m ateria ls. Loca tions dependent on water 
transp ort ation  include productio n pla nts  at  the  deep sea por ts of Allyns Point, 
Conn. ; Williamsburg, V a. ; Plaquemine , L a. ; Freeport, Te x. ; Torranc e and 
Pit tsburg , Cal if. ; and Kalama , Wash. On the  Gre at Lakes, we have production 
pla nts  located a t Midland , Bay City, and  Luding ton, Mich. On the  inland 
waterw ays  we have productio n plants  located a t Pevely, Mo.; Madison, Il l. ; 
and Hanging Rock, Ohio. In  addition, we use 18 public  term inal s located on 
the  navigable wa terw ays  of  the  United States.

Dur ing 1960, the  Dow Chemical Co. received by w ate r or shipped by wa ter  over 
2,300,000 tons of produc t and  raw  ma terial, of which volume over 820,(XX) tons 
consisted of dry  bulk commodi ties as defined in section 303(b) of the  I ntersta te  
Commerce Act.

The Dow Chemical Co. is opposed to any changes in section 303(b) of the 
In te rs ta te  Commerce Act which would elim inate or res tri ct the  rig ht of unre g­
ula ted  carr ier s to tra nspo rt dry  bu lk products and we a re opposed to any att empt 
to elim inate  or restr ic t the  r ight  of unregulated ca rriers  to transp ort  bulk liquid 
products. We feel th at  any res tric tion or limitat ion of these exemptions would 
be con trary to the  intere sts  of the  general public, as well as the chemical indus­
try . We are  fami lia r with the testimony presented to thi s committee today  by 
the  Man ufactur ing Chem ists’ Association, and the Dow Chemical Co. strongly 
supp orts  the  position of the  Manufacturin g Chemis ts’ Association in opposition 
to passage of H.R. 5595.

For your  convenience, I would like  to  summarize  the th ree  basic a rgumen ts for 
ret ent ion  of the dry bulk exemption  :

First . The unregu late d ca rr ie r or privat e fleet operato r is bes t equipped to 
offer the flexible service req uired.

Most of our dry bulk movements are one-way hau ls requiring specialized 
equipment. The unregu lated ca rri ers are  prese ntly furnishin g the  requ ired  
equipment  on a  competitive and f lexible basis .

Second. The presen t free competition results  in efficient t ran sportat ion  to the 
benefit of both the public  and American industry.

In  a June  9, 1961, hea ring before  the  Senate Commerce Committee in regard  
to ICC Docket WC-5, Mr. J. W. Hershey, pres iden t of American Commercial 
Barge Lines, testified general ly to the  effect th at  published ra tes on dry  bulk
products  moved by wa ter  had  been reduced sub stan tial ly as follows

Cost per gross ton

1954 1960

Po rt Sulphur, La ., to Pi ttsb urg h (su lfu r)_________ ___________________ $5.24 $3.50
Louisiana  to  St.  Louis (sa lt)________________________________________ 5.65 4.00
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This testimony seemed to carry  an impl ication that  such ra te  reductions were 
undesirable . Since the  ra te  levels were set  by competition of individuals and 
companies free to ent er or leave the  trade , efficiency was stim ulat ed to the 
benefit of the shipping and consuming public. Regulation canno t provide incen­
tive for economical oi>erational prac tices . Competition is necessary  to serve 
as a check and  balance and should  not be eliminated. On Dow’s movements 
from the Gulf of Mexico to Chicago, our average  ra te  on regu lated commodities 
in car rie rs’ equipment  greatly exceeds the  rat es  for  comparable movements 
of nonregulated commodities in the ca rri ers’ equipment. The long-range effect of 
regula tion would be th e e liminatio n of th e sma ller  operators and removal of com­
petit ive forces  which stim ula te increased efficiency and a reaso nable  level of 
rates .

Third , and most  imp orta nt, the  cu rre nt  system serves consumers’ needs.
A flexible and efficient system for the  movement of the dry  bulk commodities 

necessary for uti liti es,  agriculture,  and indu stry . The res ult  has  been lower 
cost of agricult ura l products, util ities, and  indust ria l products. These  have 
benefited the consuming public  thro ugh out  much of  the  United States. It  also 
has stimulated ind ust ria l investme nt and  provided jobs, which is of particular  
importance  in those underdeveloped area s where  transp ort ation  has been a 
problem.

For these reasons, we feel repea l of section 303(b) of the In ters ta te  Com­
merce Act would be contrary to the ge nera l publ ic inte rest.

The Cha irm an . We have two more witnesses  scheduled fo r th is 
mornin g. One is Mr. Clyde Pa rk s,  Al lied Chemical Co rp.  The 
othe r i s Mr. J ac ob  Hers hey, rep resent ing t he  I nl an d Wate rw ay s Com ­
mon C ar rier  Ass ociatio n. I  thi nk  perha ps  we shou ld let  Mr. He rsh ey 
wind th is up .

Is  Mr. Pa rk s here?

STATEMENT OF CLYDE PARKS, TRANSPORTATION MANAGER OF 
ALLIED CHEMICAL CORP.

Mr. P arks. Yes.
The Chairm an . Mr.  Par ks , come on up, please.
You r epresent  the  All ied  Che mic al C orp . ?
Mr. P arks. That  is r ight .
The Chairm an . I s yo ur  pos itio n on these  bil ls the sam e as Dow 

Chemica l a nd Monsanto?
Mr. P arks. We  are  in opposit ion  to  th e re pe al ; th at  is  righ t.
The Chairman . I  wou ld pre sume  th at  the reas ons  giv en in your 

sta tem ent are prac tic all y th e sam e as the  premise upon  which  they  
base th ei r op pos ition ?

Mr. P arks. In  gen era l, y es ; wi th  more specif ic------
The C hairman . I  am t ry in g to  av oid  as  much repe tit ion  as poss ible.
In  th e int ere sts  o f tim e, I  am wo ndering  if you  would  let  u s accept 

yo ur  sta tem ent fo r an insertion , and then, pe rhaps, cover the hig h 
points in  you r sta tem ent .

Mr. P arks. All  righ t, sir.  I  am ma nager of tran sp or ta tio n fo r 
Allied Chemical, 40 Recto r St reet , New York.

I will  then  go to the par ag ra ph 3, on pag e 2.
Of  p rim e inter es t to the  s ub jec t at  h and are  A lli ed ’s pl an ts  loca ted 

on these nav iga ble  wa terw ays . Al lied opera tes  56 pl an ts  or  mines, 
and  maintains  31 terminals,  th at  regu larly  use wa ter  tra ns po rta tio n 
fo r the  movement of  raw  mater ia ls and finished pro ducts . Dur ing 
1961 Al lied moved ap prox im ate ly 6,845,000 ton s of raw’ ma ter ial s and 
1,676,000 tons  of  finished prod uc ts by wa ter  (a to ta l of 8,521,000 tons ) 
int o an d ou t of  ou r wa ters ide  locations.
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Some of the bulk materials  which All ied moves in substantial  quan­
tities by water a re :

Sulfur, coke, phosphate  rock, sodium sulphate, electrode hinder 
pitch, chrome ore, salt,  fluorspar, bauxite, soda ash, mixed fer tilizers,  
coal, ammonium sulphate.

Allied Chemical employs all modes of transporta tion, including 
private carriage , in the movement of raw materia ls to he used in its 
manufactur ing processes and in the distribution of manufactured 
products. As a major individual producer and  member of the chem­
ical indust ry we are, therefore, v itally  concerned with the preservation 
of the economic health and welfare of our industry, as well as the 
preservation of all facets of the Nation’s transport system. I will 
then go to the specific, on page 4, paragraph  1.

The arguments tha t have been presented favoring elimination of 
bulk exemption and placing under regulation the traffic now moved 
by contract carriers are generally tha t the imposition of regulato ry 
restrictions would enable the competing regulated carriers  to secure 
a major portion of this  traffic. The common carriers  fur ther argue 
tha t regulation  would benefit the public by eliminating open com­
petition.

It  is our sincere be lief tha t these contentions are not valid in any 
sense and have not been proved by the proponents of th is legislation. 
It  is also our belief that there have not been any developments or 
substantial changes in the conditions, facts, and circumstances related 
to bulk transpor tation by water which affect the public interest and 
which ju stify , or require, repeal of section 303(b). Any change in 
section 303(b) should be based on need for protection of the public 
interest and not on the theory tha t regulation is good for  all carriers , 
or tha t imposition of regulations in one area requires and justifies 
regula tions over different segments of the indus try in other areas. 
Quite to the contrary, regulation in one area may well be essential to 
protec t the  public interest, while in another area the  opposite can, and 
is often, true . For example, where land transpor tation is involved in 
many instances only one or two services are available to the shipper 
so tha t it is impor tant tha t shippers, and the public, be assured of 
adequate service and be protected from unreasonable rate  demands 
by the carrier. Inasmuch as the waterways are available to all un­
regula ted carriers, the shippers  have a wide selection of tran spo rta­
tion service at the ir disposal and it is not possible fo r the carrie rs to 
exercise or gain monopolistic control in this area, with the result 
tha t the public’s interes t is best served by the exercise of normal 
competitive forces and not by regulation.

If  the regulated water  carriers, who are among the chief propo­
nents of legislation to eliminate section 303(b), see fit to compete for 
transpor tation of dry bulk commodities there  is no va lid reason why 
they may not do so under existing practices. The exemption from 
regulation which is provided for hulk commodity transpor tation by 
the Interst ate  Commerce Act is open equally to regula ted and unreg­
ulated carriers . As a matter of practice it  has been shown that  
between 50 and 60 percent of the traffic carried by the common carriers 
on the Mississippi River system consisted of dry bulk commodities, 
much of which did, and all of which could have moved under bulk ex­
emption. Common carrie rs have not lost any of the regulated non-



216 WATER CARRIER BULK COMMODITY EXE MPT ION

bulk traffic to the unregulated  ca rriers since the l atte r cannot by law haul such traffic. Accordingly, the fac ts are, that the present common 
carrie rs are seeking to have materials moving in bulk brough t under 
regulation so as to provide traffic fo r them under conditions and priv ­
ileges which are not and would not become available to other carriers.

The regulated water carrie rs have claimed that  they are at a dis­
advantage in that  the  unregulated carriers need only look at the reg­ulated carriers’ published rates and then set rates a few cents per net 
ton under the regulated carr ier rates to secure business. It  is our ex­
perience that it is not a mat ter of a few cents per net ton under the 
published rates, but rath er tha t there are differentials in the order  of 
10 to  300 percent between the published rates and the rates available 
on an unregulated basis from contract  carriers. I would like to cali 
your attention  to the differentials on four  major movements tha t 
Allied makes. In one instance the published rate by regulated car­
riage is $7.20 per net ton, while the contract carr ier rate is $2.90 per 
net ton; in another instance the published rate  is $11.43 per net ton, 
while the contract carr ier rate  is $4.75 per  net ton ; in ano ther instance 
the published rate is $8.04 per net ton, while the contrac t ca rrier  rate 
is $3 per net to n; and in still another instance the published rate  is 
$4.50 per net ton, while the contract carr ier rate is $2.23 per net ton. 
This should make it clear tha t the regulated carriers in many areas 
do not seek to compete for the  traffic on a regulated basis, and tha t if 
shippers had no alternative but to use the published rates much of 
the commerce which is now being carried on would be entirely elimi­
nated as the movements would not be economically justified.

Let me now briefly outline some additional reasons why Allied 
Chemical would strongly urge tha t the exemption from regulation 
now provided by section 303(b) be retained in its present form.

1. Growth and stabil ity of water carrie rs opera ting under section 
303(b) : The proponents of repeal of section 303(b) have had much 
say about the economic p ligh t of the regulated water  carrie r industry. 
However, I would like to call your attention to the fact tha t the con­tract carriers, working without  regulation,  have been tremendously 
successful with thei r operations, as proven by the growth that  they 
have enjoyed over the past  two decades.

I will skip them to page 11, item 4.
Water transportation of commodities (subject to count and weight) 

now under regulation is confined almost entire ly to eight large car­
riers with thei r subsidiaries and  associates. These eight carr iers han­
dle 80 to 85 percent of the tota l regulated inland waterway traffic, that  
is, traffic on the Mississippi River and its tributar ies. There is little  or 
no competition between these regulated carriers as the rates are fixed 
by common agreement throu gh the W aterways Fre ight Bureau. All 
of these carriers  engage to a grea ter o r lesser degree in the carriage  of 
bulk commodities under  exemption and under such carriage they come 
into common competition with unregulated carriers. Should section 
303(b) be repealed, the result, in time, would be to concentrate water transporta tion services in the hands of the more powerful car­
riers, namely, the existing common carrier group which presently 
holds widespread dominating traffic righ ts for handl ing general com­
modities, rights  tha t would not lie available to the present unregu­lated carriers.
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5. Common carrie rs by water attr ibute lack of adequate retu rn on 

investment to lack of regula tions: The registered water carriers declare 
tha t their decline in  profits is due to competition from contrac t car ­
riers on the movement of exempt bulk cargoes. This contention will 
not stand up under even casual examination and certainly not under  
an objective analysis. The common carriers have stated time and time 
again tha t water transportat ion under  present conditions is an “eco­
nomic jungle” and must be corrected. Mr. Chairman the “economic 
jungle” to which they refe r is the one into which the shippers go 
each day in search of commerce. Apparen tly the common carriers 
are of the opinion tha t they should be a privileged segment and should 
not have to compete in the market,  but tha t the shippers should do all 
the scrambling in the so-called jungle.

We hope that  this subcommittee will agree with the  vast majority of 
the shippers  and water carriers in this request and will, therefore, vote 
against H.R. 5595 and th at the bulk exemption will remain in  force.

(The full  statement of Mr. Parks fol lows :)
Statement of Clyde Parks , Transportation Manager, Allied Chem ical Corp.

Mr. Chairman and members of the  committee, my name is Clyde Parks, trans­portation manager of Allied Chemical Corp., 40 Rector Street, New York, N.Y.I am authorized by Allied Chemical Corp, to submit this statement in i ts own behalf and in support of the position taken by the Manufacturing Chemists’ As­sociation in opposition to H.R. 5595 which would repeal section 303(b) of the Int ers tate Commerce Act, which section relates to bulk commodity exemption on materials moved by waterway carr iers.
We appreciate very much the opportunity to present to the subcommittee our views on the proposals and we strongly urge retention of the bulk exemption provided by section 303(b) as we feel tha t it would not be in the public in teres t to repeal the same.
The United States is characterized by a system of waterways which links  to­gether most of the m ajor cities. Navigation on these channels provides agricul­ture, industry, and the public with a highly efficient means of transportation for the movement of those low-cost bulk commodities which are the basic mate­rials  of manufacture , animal food, plant food, highway and building construction.Allied Chemical Corp, is engaged in the manufac ture of various types of chemicals, operating well over 100 manufacturing  plants, and maintaining a number of distribut ion warehouses and terminals throughout the United States. Generally speaking, over 95 percent of the traffic tha t Allied Chemical moves on the inland waterways consists of bulk materials . Thus, the  proposals tha t have been made are of great concern to us.
Of prime interest to the subject  at hand are Allied’s plants located on these navigable waterways. Allied operates 56 plants or mines, and maintains 31 terminals,  tha t regularly use water transporta tion for the movement of raw mater ials and finished products. During 1961 Allied moved approximately 6,845,000 tons of raw mater ials and 1,676,000 tons of finished products by wa ter (a total of 8,521,000 tons ), into and out of our waterside locations.
Some of the bulk materia ls which Allied moves in substantial quant ities by water  are :

Sulfur Fluorspar
Coke Bauxite
Phosphate rock Soda ash
Sodium su lfate Mixed fertilizers
Electrode binder pitch Coal
Chrome ore Ammonium sulfate
Salt

Allied Chemical employs all modes of transportat ion including private car­riage, in the movement of raw m ateria ls to be used in it s manufacturing processes and in the distribution of manufactured products.
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As a majo r individual producer and member of the chemical indust ry we are, 
therefore, vital ly concerned with  the  prese rvation of the economic hea lth and 
welfare of our industry, as well a s the  p reservation of a ll face ts of the  Nation’s 
transp ort  system.

Since the  time Allied was first organized in 1920, it has  utilized wa ter  tra ns ­
porta tion. Many of its major plants  have been located on the waterways sys­
tems of the  United States to tak e advanta ge of low-cost water  transportatio n.
These inst alla tions would not have been economically sound had not low-cost 
water tran spo rtat ion  been available in the area.

The arguments that  have been presented favoring elimination of bulk exemp­
tion and placing under regula tion the traffic now moved by con tract car rie rs 
are generally that  the imposition of regu latory rest rict ions would enable the 
competing regulated carriers  to secure a major portion of th is traffic. The 
common carrie rs furth er  argue th at  regulation  would benefit the  public by 
eliminating open competition.

It  is our sincere belief th at  these contentions are  not valid in any sense and 
have not been proved by the proponents  of  this  legisla tion. It  is also our belief 
that  there have not been any developments or sub stantial changes in the condi­
tions, facts, and circum stances  relate d to bulk transp ortation by wa ter  which •
affect the public inte res t and which jus tify , or require , repea l of section 303(b).
Any change in section 303(b) should be based on need for protec tion of the 
public inte rest  and not on the theory th at  regulation is good for  all carr iers , or 
that  imposition of regulations in one a rea  requires and justi fies regulations over 
different segments of the indust ry in other areas . Quite to the  contrary, regu- *
lation in one area may well be e ssentia l to protect the public  inte rest , while in 
ano ther  area the opposite can be and is often true . For  example, where land  
transportatio n is involved in many  instances only one or two services are  ava il­
able to the shipper so th at  it is im portant that  shippers, and the public, be assure d 
of adequate  service and  be protected from unreasonable ra te  demands  by the 
carrier . Inasmuch as the waterw ays  are  available  to all unregulated car rie rs, 
the shippers have a wide selection of t ranspo rta tion se rvice at  the ir disposal  and 
it is not possible fo r the  carri ers to exercise or gain monopolist ic control in this 
area,  with the res ult  that  the  public ’s interest is best served  by the exercise  of 
norma l competitive fo rces and no t by regulation.

If  the regulated  wa ter  carrie rs,  who are  among the chief  proponents of legis­
latio n to eliminate section 303(b), see fit to compete for tran spo rta tion of dry 
bulk commodities ther e is no val id reason why they may not do so under exist ing 
practices. The exemption fro m regulation  which is provided  for  bulk commodity 
tran spo rtat ion  by the  In ters ta te  Commerce Act is open equally  to regulated  and 
unregulated car rier s. As a mat ter of practice it has been shown that  between 
50 and GO percent of th e traffic car ried  by the common carr ier s on the  Mississippi 
River system consisted of dry  bulk commodities, much of which did, and all of 
which could have  moved under bulk exemption. Common car rie rs have  not 
lost any of the regulat ed nonbulk traflic to the unre gulated  carriers  since the 
la tte r cannot by law haul such traffic. Accordingly, the  fac ts are  th at  the 
present common carriers  are seeking  to have materials moving in bulk brought 
under  regulat ion so as to provide traffic for them under conditions and privileges 
which are  not and would no t become available to o ther  carr iers .

The regulated water  ca rri ers have  claimed that  they  are  at  a disadvantage 
in that  the unregulated  ca rri ers need only look at  the  regulated  carri ers’ pub­
lished rates  and then set rat es  a few cents per net ton under the  regulated car rie r 
rat es to secure business. It  is our  experience that  it  is not a ma tter of a few •
cents per net ton under the published rate s, but ra ther  than there are  differ­
entials in the orde r of 10 to 300 percent between the  published  rat es and the 
rates available on an unregu late d basis  from contrac t car rier s. I would like to 
call your attention to the  differen tials  on four  major movements that  Allied 
makes. In one insta nce the published ra te  by regu lated  carriage is $7.20 per net ’
ton, while the contrac t ca rri er  ra te  is $2.90 per net  t on ; in another  instance the 
published rate is $11.43 per net  ton. while the con trac t carrier ra te  is $4.75 per 
net to n; in another  in stance the published  rat e is $8.04 per net ton, whi le the con­
tra ct  car rie r rat e is $3.00 per net  to n ; and in still  ano ther instance the  pub­
lished rat e is $4.50 per net  ton, while  the con trac t carrier ra te  is $2.23 per net 
ton. This should make it  c lear that  the regu lated  car rie rs in many areas do not 
seek to compete for the traffic on a regulated basis, and that  if shippers had no 
alte rna tive  but to use the  published rat es  much of the  commerce which is now 
being carr ied on would be entirely eliminated as the  movements would not be 
economically justified.
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Let me now briefly out line  some addi tional  reasons why Allied Chemical would 

strongly urge tha t the  exemption from re gula tion now provided by section 3 03(b) 
be ret ained in its  pre sen t form.

1. Growth and sta bil ity  of water  carriers operat ing under sect ion 30 3(b) .—  
The  proponents  of repeal  of section 303(b) have had  much say abo ut the  eco­
nomic pligh t of the  regula ted  wa ter  ca rri er  indust ry.  However, I would like  to 
call your att ention to the  fa ct  th at  the contract car rie rs,  work ing witho ut reg ula ­
tions,  have been tremendo usly  successful with  their  operations, as proven by the  
growth th at  they have  enjoyed over the pas t two decades. For example, the  
tonnage has  increased from  rough ly 260 million tons in 1946 to 390 million  tons 
in 1959, represe nting 35 billion ton-miles in 1946 and  117 billion ton-miles in 
1959. Sta tist ics  ind ica te th at  regulate d ca rriers  ton-mile partic ipa tion on the  
inla nd w aterwa ys remaine d at  a constan t 6 pe rcen t of the total  for  each year in 
th is 12-year period. We believe that  this is highly  signif icant  ins ofa r as  the  
inland waterw ay ca rri ers are concerned as the re has  been no perceptible erosion 
of the regu lated ca rriers  tonnage into the  unre gulated  are a over th at  period of 
12 years . This rap id grow th has  not come about through  ful l regulation, and 
neither has stag nat ion  or lack  of profits been the  result,  but ra th er  the  grow th 
has been fostered  and encouraged through  the  operation of free competition in 
the wate r tr anspo rta tion market.

2. Waterw ay carrie rs and act ivit ies  as of 1959.—As of 1959, the  la te st  yea r 
for which we have the  complete figures, the re were approximate ly 4,353 tow­
boa ts and tugs, 472 self-p ropelled vessels, and  15,888 barges of all kinds. At 
th at  time there were 1,700 companies operating these  vessels, of these about 
1,300 were for-h ire carrie rs,  including 174 which held cert ifica tes from the In te r­
sta te  Commerce Commission to per form  transp ortation  services as common 
carriers , and 46 th at  held  permits from  the  Commission to perform towing 
services.

The foregoing breakdown shows th at  the  wa ter  carrier industry is one gen­
era lly  of small businesses. Many of these companies sta rte d operation s within  
the  last  20 years , and  the  subs tant ia l growth which they have  experienced in 
tonn age and in ton-mile-volume fu rthe r dem onstrates th at  success  in this busi ­
ness can be attain ed in a competit ive market.  Accordingly the benefits of the 
lower cost opera tion have been passed  on to the  shipp ing and  consuming public.

3. The bulk commodity  exem ption, section 303(b) has been and continues to 
be in  the public inte rest .—As shown, bulk commodity transp ort ation  has grown 
spectac ular ly in the past 21 year s since the  Transpo rta tion Act of 1940 became 
effective. The growth through  th is period clearly  indicate s that  the  present 
system has  served the  shipping public  and the  carri ers in an ent irely sa tis ­
fac tory manner.

During  th e period since the  enac tment  of the Transpo rta tion Act of 1940 th ere  
has  been sub stantial exi>ansion in the  exis ting ind ust ria l fac iliti es located on 
the  waterw ays  and important new ins tal lat ion s have been located on the  wa ter ­
ways  to tak e advanta ge of the serv ice provided by the  bulk commodity car rie rs.  
Had the  companies t ha t establish ed these fac ilit ies  not  believed th at  this  service 
would cont inue  to be ava ilab le in sub stantially the same form the decision to 
loca te pla nts  on the  waterw ays  might well not  have  been made. To chemical 
ma nufac tur ers  the  value  of the  tra nsp ort ation  dol lar is now of gre ate r im­
por tance than  at  any time in the  pas t. Allied Chemical has spen t hundreds of 
millions of dol lars  on wa ter fro nt pla nts  and marine  faci lities , based on the 
principle declared  by Congress th at  wa ter  transp ort ation  of bulk commodi ties 
would be fre e from regu lations  and  would remain a low-cost transp ort ation  
medium. For -hire transp ort ation  of bulk mater ials must keep its  services  at  
a reasonable cost level in order for  both  the  shipper and  the  ca rri er  to endure 
and  remain  prosperous.

4. Extension of regula tion to cover transportat ion of bulk commodities by 
water  would  sub stit ute  regulated carte l fo r fre e enterprise.—Wate r tra nspo r­
tat ion  of commodities (subjec t to count and  weight)  now under regulat ion is 
confined almost ent irely to e ight large carrie rs with  the ir subsidiarie s and associ­
ates.  These  eight ca rriers  han dle  80 to 85 i>ercent of the tot al regula ted  inla nd 
waterw ay traffic, tha t is, traffic on the Mississippi  River and  it s t ributa rie s. There  
is li ttl e o r no competi tion between  these  regula ted  ca rriers  as the  rat es are  fixed 
by common agreem ent through the Wa terw ays  Fre igh t Bureau . All of these  c ar ­
rie rs engage to a greater  or lesse r degree  in the  car riage  of bulk commodities 
under exemption and  under such car riage  they come into  common competition  
with unregula ted  car rie rs.  Should section 303(b) be repealed,  the  resu lt in
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time, would be to concent rate wa ter  transp ort ation  services  in the  h ands of the 
more powerful car rie rs,  namely, the existing common carri er  group which pres ­
ently  holds widespread dominating traffic rig hts  for  handling general commod­
ities, righ ts that  would not be availa ble to the  present unre gulated  car rie rs.

5. Common carriers by icater attribute  lack of adequate return  on investment 
to lack of regulations.—'The regulated w ate r c arrie rs declare th at  th eir  decline  in 
profits is due to competit ion from con trac t ca rri ers on the movement of exempt 
bulk cargoes. This contention will not sta nd  up under even casual examination 
and cer tain ly not under an objective analysis . The common c arr ier s have sta ted  
time and time again  th at  water transp ortation  under presen t conditions is an 
“economic jungle” and must be corrected . Mr. Chai rman , the “economic jungle” 
to which they refer is the one into which the  shippers go each day in search of 
commerce. Apparently  the common carrie rs are  of the opinion th at  they should 
be a  privileged segment and should not have to compete in the  marke t, but  th at  
the  shippers should do all the scram bling in the so-called jungle.

We hope th at  this subcommittee will agree  with  the vast ma jor ity  of the 
shippers and water car rie rs in this reques t and  will, ther efore, vote  aga inst  
H.R. 5595, and that  the bulk  exemption w ill remain  in force.

The Chairman. Thank you very much, Mr. Park s. »
We have one more witness, Mr. Hershey.

STATEMENT OF JACOB W. HERSHEY, CHAIRMAN OF THE  BOARD,
AMERICAN COMMERCIAL BARGE LINE CO. *

Mr. H ershey. Thank  you, Mr. Chairman. My name is Jacob W.
Hershey and I am board chairman of American Commercial Barge 
Line Co. of Houston, Tex., and Jeffersonville, Ind. I appea r here 
today in behalf of the  Inland Waterways Common Carr iers Associa­
tion, a g roup of the  leading common carrier bargelines operat ing on 
the Mississippi-Ohio River  system and the Gulf Intracoastal Canal.

The membership of our association, in addition to my own company, 
is as follows: Mississippi Valley Barge Line Co. of St. Louis, Mo.;
Union Barge Line Corp, of P itt sburgh ; the Ohio River Co. of Cincin­
nati; the John  I. Hay Co. of Chicago; Federa l Barge Lines of St.
Louis; Coyle Lines of New Orleans; and Arrow Transpo rtation Co. 
of Sheffield, Ala.

The carriers I represent  perform approximately 80 percent of the 
regulated transporta tion on the Mississippi River and the Gulf Int ra-  
coastal Canal. This means regula r service at nondiscriminatory rates 
over 6,000 miles of waterway reaching approximately hal f of the 
Nation. On the Ohio River, our carriers  are the principal suppliers  of 
steam coal for the power industries and of metallurgical coal fo r the 
steel industries. We play a large role in the transportation of 
chemicals for the chemical industr ies located in the Ohio Valley. At 
the same time, we are a princ ipal means of transpor tation for iron a
and steel products  of the steel industry  in the Pitt sburgh  area.

Through the Illino is waterway  we perform, the same function for 
the indust rial complex around Chicago. On the main stem of the 
Mississippi, we ca rry steel and grain downriver to New Orleans for 
export and grain into the Southeast to help serve the great poultry ­
raising industry of Alabama and Georgia. Northbound  we carry iron 
ore, sulfur, sugar, alumina, and other essential indus trial building 
blocks needed by indust ry in the middle America region. This  will 
briefly indicate our role in the Nation’s economy.

I want to say how grate ful our industry  is to this committee for  your 
courtesy in granting us this hearing. H.R. 9046 is a bill to amend 
the bulk exemption provision of the Inte rsta te Commerce Act to per-
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mit the mixing of regulated and unregulated commodities in a single 
tow as long as the exemption continues.

Ours is an emergency problem growing out of a new in terpreta tion 
of the Inter state ('ommerce Act made in 1960 by the Inters tate  Com­
merce Commission. If  allowed to stand, this interpreta tion would 
gravely and unfa irly handicap the common carrier. We do not be­
lieve that  the Congress intended any special handicap for the common 
carri er; indeed, we unders tand that the reverse is the case. Having ex­
hausted our administ rative remedies, our only recourse is now to come 
to Congress for a hearing  on a proposal to make a change in the law 
which we believe would be in the public interest.

Congress granted  the regulated carrie rs the right  to operate in the  
regula ted field and also the right to operate in the exempt field. Wha t 
complaint can we possibly have under such circumstances?

Our complaint grows par tly out of a change in technology and 
par tly out of the necessity fo r common c arriers to  operate more and 
more in the exempt field if they are to remain competitive for large 
segments of traffic they have tradi tionally served.

Acting on the results of elaborate research into ways of improving 
common ca rrie r efficiency, the regulated bargelines began introducing 
larger and larger towboats in 1955. Over the next few years, pro­
ductiv ity doubled on the lower Mississippi River, but, at the same 
time, in o rder to achieve this increased productivi ty, la rger  and large r 
tows had to be assembled.

This  would have been no problem if the common carriers could have 
continued to handle, under thei r published rates, all the commodities 
they transported, as had been the custom since the passage of the 
Transpor tation Act of 1940. But circumstances changed. While 
the common carriers were developing their improved technology, 
exempt competition  for the bulk traffic grew rapidly,  and the common 
carrie rs had to begin operating  on an exempt basis in order to  reta in a 
fa ir share of the bulk exempt traffic.

It  was at this point tha t the improved technology which promised 
such large savings to the shipping public, ran head on into the legal 
problem of whether it was possible to mix regulated and unregulated 
commodities in a single tow. Clearly the volume of both regulated 
and unregulated commodities was needed if the efficiencies of the  new 
technology were to be passed along to the public.

Now it has become essential, if the regulated carriers are to remain 
competitive for the dry bulk commodities, th at we have the right to 
mix both regulated  and unregula ted commodities. I should point 
out that  from the beginning we have always physically  mixed these 
commodities, but  of course no legal problem arose because all com­
modities formerly traveled at published rates.

The alternative is to go back to small tows and less efficient low- 
powered towboats, or concentrate entirely on the bulk exempt com­
modities at the expense of the common carrier service. This would 
force us to forfe it economies which we have already passed along to 
the public in the form of a 10-cent saving on every transpor tation 
dollar. At the same time, it will deprive the public of the benefit of 
some 10 years of research into improved efficiency on the rivers, which 
I know you will agree is contrary to commonsense.

83168— 62------15
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Since ou r un regu lat ed  com pet ito rs have  flou rished du ring  th e pa st 
5 yea rs—some of them have  inc reased  in volume many times—we see 
no possible harm th at  can  come to anyone  f rom  permissio n to con tinue 
to mix ou r tows . Un de rst an da bly , ou r comp eti tor s hav e seen an 
op po rtu ni ty  to ha nd ica p us wi th a legal tec hn ica lity an d are  vigo r­
ously  ur ging  th at  we no t be given rel ief . How eve r, we rely on th is 
com mit tee’s j udgm ent. You  will be well able to  decide, in fai rne ss,  
wh eth er there  is any cause  for  th e ala rm  t hat  some of ou r u nreg ulated  
com pet itor s have expressed. We  wil l tak e up  th ei r specific com­
plaints in de tai l. But  t he fa ct  t hat  they  are  h ere  a t all  demo nstra tes  
one centr al fa ct  of ext rem e importance . These  ca rri er s are  vig oro us 
com pet ito rs of  ours, fig hti ng  eve ry da y fo r eve ry ton of dry bulk 
traffic that  moves on the  river.

Flex ib ili ty  in  meeting chan ging  demands fo r serv ice  is one of  the  
mos t im po rta nt  quali ties necessa ry to su rv ival  in the  tran sp or ta tio n 
indu str y.  As con dit ion s have  chang ed,  the regu la ted ca rr ie rs  have  
ad juste d to  the changes an d prov ide d the  service ou r publi c has  
dem anded. Pl ac ing us now, af te r we h ave demo nstra ted  ou r ad ap ta ­
bi lit y,  in a st ra it  jac ke t by requ iri ng  t he  art ificia l sepa rat ion of  regu ­
lat ed  and exe mp t commodities , would  impose an int ole rab le burde n 
on those ca rri er s wi th  the  res ponsibi lity , un de r regu latio n,  of pr ov id ­
ing  regu lar, depend able, nond isc rim ina tory  serv ice to the gen era l 
sh ipping  pub lic.

We  are  not  here to discuss the  broa d question of  how the  common 
ca rri ers of all modes can  be strength ened . We end orse  fu lly  the 
tes tim ony of G. C. Ta ylor  who ap pe ared  in be ha lf of the  Common 
Car rie r Con ferenc e of Dom estic  W at er  Ca rri er s in su pp or t of H.R . 
5595 to repeal  the exemption s in sect ions  303 (b)  and (c ).  We  will 
continue to adv ocate a ra tio na liz at ion  of  the  prese nt system as your  
stu dy  o f these  im porta nt matt ers prog resses.

Thi s is a dram atic  moment in the  lon g deb ate  ove r the exempt ions . 
On ly las t week, in a message to the  Congress, the  Pr es iden t advocated 
a r eve rsa l of  the  75-yea r p olicy o f p ub lic  con trol  of rai l tra ns po rta tio n 
ra tes on a wide  range of  b ulk  commodities.  He  said in part : “W hile 
recogniz ing  that  a revis ion of the  ma gn itu de  req uir ed is a tas k to 
which the  Congress will wish  to devote con side rable time  an d effort , 
I believe the  reco mm end atio ns below are  of sufficient urg enc y and  
importance that  the  Con gress sho uld  begin con sidering  them at the 
earlies t possible da te. ”

I t  seems possible the ref ore that  some actio n on the  bulk  e xem ptions, 
ei ther  extension of  the  pr inc iple to the  ra ilr oa ds  or repeal  of them 
alt og eth er , will soon tak e place . Hence, the re is all the  more reason 
to gr an t the common ca rr ie r barge lines perm ission to mix  th ei r reg u­
lated and unreg ula ted  com mod ities  u nt il the  whole m at te r is decided 
by the  Congress.

Disc ussions before th is commit tee of  the  pl ight  of  some common 
ca rri er s have revealed  cri tici sms of  the  com pet itive sp iri t of  the  cer ­
tifi cat ed companies . It  is s aid  the y are  not com pet itive enough , that  
the y are  not  flexible enough,  tha t the y do no t respon d to chan gin g con­
dit ion s and that  they  are  lagg ard in mo dernizing  thei r services.

Gen tlem en,  I will demo nst rate to you th at  the  common ca rri ers on 
the  in lan d rivers  are endeavoring  to be all these thi ngs, and it is pr e­
cisely  because of  ou r compet itive vig or,  o ur flex ibil ity,  o ur  responsive -
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ness to  cha ng ing  con dit ion s and  ou r pi oneerin g in in trod uc ing m ode rn, 
more eff icient methods  th at we find ourse lves  in  ou r p resent  un co mfort­
able predic ament .

Ex em pti on  f rom  regulati on  on  the  r iver  is  perm itt ed  u nd er  s ections  
30 3( b) , 303(d)  and 303(f )2.

Sec tion  303 (b)  rea ds  as fol low s:
Not hi ng  in  th is  p a rt  sh al l ap pl y to  th e  tr an sp o rt a ti on  by a w ate r ca rr ie r of  

co m m od iti es  in  bu lk  whe n th e  ca rg o sp ac e of  th e  ve ssel  in  which  su ch  comm od­
it ie s a re  tr ansp ort ed  is  be ing us ed  fo r th e  carr y in g of  not mor e th an  th re e su ch  
co mmod iti es . T his  su bs ec tio n sh al l ap pl y on ly in  th e  ca se  of  co mmod iti es  in 
bu lk which  a re  (in ac co rd an ce  w ith th e ex is ting  cu stom  of  th e tr ad e  in th e 
han dling  and tr ansp ort a ti on  of  su ch  co mmod iti es  as of  Ju n e  1, 1939) load ed  
an d car ri ed  w ithout w ra pper s or  conta in er s an d rec eive d an d de live re d by th e 
c a rr ie r  w itho ut  tr an sp o rt a ti on  m ar k o r co un t. F or th e pu rp os es  of th is  su b­
se ct io n tw o or mor e ve ssels  w hi le  nav ig at ed  as a un it  sh al l be co ns id er ed  to  be 
a sing le  ve ssel.  T his  subs ec tio n sh al l not  ap ply to  tr an sp o rt a ti on  su bj ec t, a t 
th e  tim e th is  p a rt  ta kes effect,  to  th e pr ov is io ns  of  th e  In te rc oast a l Sh ip pi ng  
Act,  1933, as  am en de d.

Ple ase  not e th at  the re is no th ing in th is  wo rding  whi ch lim its  the  
righ t of  a  cer tifi cat ed ca rr ie r to mix  bulk-exem pt and reg ulated  com­
mo dit ies  in one vessel or tow.

When a po rti on  of  the  wa ter  traffic came  u nd er  reg ulati on  in 1940, 
nearl y all  the ca rr ie rs  then  op erat ing who appli ed  were giv en cer­
tificates . Pr ac tic al ly  all traffic, except oil, some shut tle  mov ements 
of coal , and loca l movem ents  of  san d an d gra vel was tran sp or ted by 
the  reg ulated  ca rr ie rs  unde r tarif fs  on file wi th the In te rs ta te  
Commerce Com miss ion.

Ear ly  in  th e ad min is tra tio n of  par t I I I  of  the act, the IC C in te r­
pr eted  303(b ) as fo rb id ding  the comm ing ling of bu lk exe mp t traffic  
wi th nonbulk  commod ities . No leg islative  h ist ory exists  to  show th at  
Con gress in ten ded such an in te rp re ta tio n.  B ut th is  w as of  l it tle con­
sequence at  t he tim e because alm ost  all  long ha ul  dr y traffic , wh eth er 
bulk or  nonbulk , mov ed on tar iff s on file with  the  Commission. In  
othe r wor ds, the ce rti ficate d barge lines who  hand led  prac tic all y all  
the traffic  v ol un ta ril y subm itted  all th ei r traffic  t o reg ulati on  by offe r­
ing  serv ice on the basis  of  publi she d tar iffs, since the “se cre t” rat e 
com pet ition of  the exemp t c ar rie rs  had no t ye t a rri ve d in any s tre ng th.

I t  was  no t un til  aft er  W or ld  W ar  I I  th at  e xemp t car rie rs  began to 
appear.  When the y did,  cer tificated ea rn er s beg an to use them fo r 
incid en tal  tow age , and it  was  o nly the n th at  “ mixing” in the  c ontex t 
of  the p res ent prob lem  began .

In  a typica l sit ua tio n,  a regu lated  barge line would br ing a tow up  
th e riv er,  give  a single  ba rg e to an un reg ulate d ca rr ie r fo r de livery  
up  a tr ib ut ar y,  an d continue up  the  riv er  wi th  th e ma in tow.  Th is 
pro mo ted  efficiency and economy in tran sp or ta tio n an d gave the  ce r­
tifi cated earn er flexib ilit y in sendee.  A t the same  tim e, of  course, it 
gave the new un regu la ted op erator  a subs tan tia l am ount of  valuab le 
business.

Th is  pra cti ce  is pe rm itt ed  unde r section 303(f )2, a pa rt icul ar  sec­
tion wh ich  ex empts  f rom  regu la tio n the fu rn ishing  of inc ide nta l tow­
ing  to  a cer tificated ca rri er . Since the  exempt  ca rr ie r might sim ul­
taneou sly  move fo r his  own acc ount bulk cargo  e xemp t un de r section 
30 3( b) , reg ula ted  and un regu la ted cargo were oft en  mixed in a sing le 
tow.
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Th e leg ali ty of  th is prac tic e was questio ned  by the Com mission ’s 
Bu reau  of W ater  Ca rri ers . In  1944, af te r con siderable  co rre spond­
ence, Div isio n 4 of  the Com mission  dir ec ted  the Bu reau  of  W ater  
Ca rri ers to issue  a ru lin g ap prov ing the com bin ing  of  b ulk  and no n­
bu lk frei gh t by an exe mpt ca rr ie r whe n it  was pr ov id ing inc ide nta l 
tow ing  service fo r a regu lated  c ar rie r. Bo th cer tificat ed an d exempt 
ca rri ers fe lt  secure in th is in te rp re ta tio n and the prac tic e con tinued  
unq ues tion ed un til  1957. By  that  tim e bulk  traffic, p ar ticu la rly no rth­
bou nd on the Mis siss ippi, was inc rea sin g very rapidly.  In  addit ion , 
exempt comp eti tion fo r t hi s bulk traffic h ad  grow n t o form ida ble p ro ­
por tion s. I f  the  cert ified  ca rr ie rs  were  to continue to  give  good 
service on reg ula ted  commod ities , the y ha d to  find an  effec tive way 
to  re ta in  a fa ir  sha re of  the fa st- grow ing bu lk business , on th e same 
bas is as t he ir  exem pt co mpetit ion .

As segmen ts of  un regu lat ed  bu lk  traffic gre w in  size they  became 
priz es t o be b id f or  by unreg ulate d com pet ito rs w ho h ad  l it tle difficu lty 
in m aking  long-term  co ntr act s wi th  sh ipp ers b y c ut tin g a few  cents off 
the  pub lished  rates. Ch arac te ris tic al ly , grea t blocks of  traffic  would 
be sipho ned  off by the exe mp t c ar rie rs  not  jus t fo r one movem ent  on a 
day -to -da y basis , b ut  f or  5- or  10-year  contracts .

The problem rep resent ed by exe mp t com pet ito rs was  cle arly fo re­
seen by Re pre sen tat ive  W olv ert on , of  New Jerse y, du ring  th e debates  
on the Tr an sp or ta tio n Act of 1940. He  also stre ssed th a t reg ula tio n 
of ra tes doesn’t necessarily me an th at ra tes  wil l go up . He sa id :

* * * I t ha s al so  been  sa id  th a t th is  bi ll wou ld  ra is e  th e  ra te s  of  w ate r 
ca rr ie rs ' to th e lev el of  ra il  ra te s.  T hi s is  ju s t as  pr ep ost er ous as  th e ch ar ge  
th a t th e  bi ll see ks  to  des tr oy  w a te r carr ie rs . Opp on en ts of  m ot or  re gula tion s 
whe n th a t bil l was  under co ns id er at io n by th is  Hou se  mad e si m il ar st at em en ts . 
Th e ad m in is tr a ti on  of  th e  ac t in  th e  su cc ee ding  yea rs  has  pr ov ed  th e fa ls it y  of  
th e ch ar ge . I do no t hesi ta te  to  sa y th a t no one en ga ge d in th e mot or  ca rr ie r 
in dust ry  w ou ld w an t th a t act  r ep ea le d.  W hy ? Bec au se  r eg ula tion  h as  s ta bi lize d 
th e wh ole in dust ry  to  th e  m utu al  advan ta ge of  ca rr ie rs  an d sh ip pe rs . I t el im i­
nate d  th e “chi se le rs ” who se  oper at io ns had  bro ug ht  ch ao s an d di st re ss . Th e 
ad m in is tr a ti on  of  th is  ac t w ill  pr ov e ju s t as  be ne fic ial  to  th e w ate r ca rr ie rs  an d 
th e sh ip pe rs  wh o u ti li ze  th e ir  se rv ice.  I t  is th e  “c his el er ” in  th e w ate r- carr ie r 
in dust ry , as  in  o th er s w her e th ey  ex is t,  who  oppose re gu la to ry  m ea su re s su ch  
as  th is  hil l prov ides .—Rec ord,  J u ly  26 ,19 39 , p. 14011.

Th at  is stil l ou r p rob lem , M r. Ch air ma n. I could n’t say i t any  more 
clea rly toda y th an  Re presen tat ive Wolv erton  said it  nearly 23 yea rs 
ago.

Th e firs t reactions to th e inroad s of  t he  exe mp t ca rri er s were a re ­
duc tion in the pub lished  fr ei gh t rate s. An exa mp le of  thi s is the  
red uct ion  in the  publi she d su lfur  ra te  from $5.24 pe r gross ton from 
Po rt  Su lphu r, La. , to Pi tt sb ur gh  in 1954 to  $3.50 in I960 as well as 
the  decline in pub lish ed sal t ra tes from Lo uisia na  to  St.  Louis  from 
$5.65 per net ton  in 1950 to $4 in 1960. Th is defe nse ag ain st loss of  
traffic proved  inadeq uate. Th e ad va nta ge  of  a secret  ra te  ag ain st a 
pub lish ed figure and  th e ab ili ty  to choose only the  most at tra ct ive 
traffic  proved  to be dec isive wea pons in the  h an ds  of the exempt ca r­
rier s. Acc ord ing ly, the cer tifi cat ed ca rri er s began to conside r oth er 
methods of com pet ing, on a fa ir  basis , in the exempt trad es.

The merge r of Com mercial  Tra ns po rt  Coiq)., a lar ge  exempt ca r­
rie r. of which I  was then  presi dent,  and Am eric an Barge  Lin e Co., a 
majo r cer tific ated  ca rr ie r on the Missi ssippi-O hio  Rive r system, was 
one compan y’s answ er t o the  proble m. By u til izing  the  tow ing  exemp-
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tion provided in 303(f )2, as interpreted by the W ater  C arr ier  Bureau 
in 1944, the towing capacity of Commercial Transport Corp, could be 
used to increase the economy and flexibility of the related  certificated 
carrier, would be free to engage on equal terms with its unregulated  
competition. But the efforts to make the operations of both exempt 
and certificated carriers more efficient did not work out. Protestants 
in the finance docket relat ing to the merger questioned the 1944 in­
terpre tation .

In 1957, the Commission reversed the 13-year-old ruli ng and de­
clared th at an exempt carrier could not mix incidental towing of  non­
bulk freig ht with its own exempt freight. The Supreme Court af ­
firmed the new ruling. This door was closed.

Constantly increasing competition both within and outside the in­
dustry made the issue of improved efficiency one of first, importance.

* The search began for another method for common carriers  to arrest
the erosion of  thei r bulk traffic and to improve efficiency of operations. 
Anothe r door appeared still to be open.

If  i t was illegal for bulk-exempt carriers  to tow regulated fre igh t 
t  for certificated carrie rs in combination with the ir own exempt fre ight ,

the common carrie rs might legally use the ir published towing tariffs  
to reverse the process. Perhaps an arrangement could be worked out 
for certificated carrie rs to tow bulk freig ht for exempt carriers in
combination with their own regulated freight.

If  a towage tariff* was on file with  the Commission, all trans por ta­
tion performed under it would be legally regulated, but at the same 
time the transpor tation a rrangem ent between the exempt carriers and 
its customer would, it was believed, continue to be exempt.

Encouragement for this approach was furnished by a decision of 
Division 4 of the Commission in 1955. Federal Barge Lines had  pro­
posed to tow exempt freigh t of Coyle Lines under a published towing 
tariff. Division 4 affirmed that, the transporta tion arrangement be­
tween Coyle and its customers continued to be exempt.

Thus, mixing of exempt and regulated  commodities by a regulated 
carri er under a published towing ta riff appeared to be legal, but mix­
ing by an exempt carr ier was not. The practice of towing exempt 
traffic for other carriers on published towing tariffs  was adopted by 
a number of the regulated carriers.

However, to say the least, the situation  was a confusing one, with 
the ICC itself apparently uncertain as to what the law’ really meant. 
In  an attempt to clarify the issue, Federa l Barge Lines, American 

w Commercial Barge Line, and Mississippi Valley Barge Line Co. filed
a petition in 1959 asking for a declaratory order.

The Commission replied with another change of direction.
On August 25, 1960, the Commission declared that an exempt com- 

r modify delivered for towing under  tarif f conditions to a regula ted
carr ier by an exempt carr ier lost its  exemption when it was mixed into 
a regulated tow. Where, in 1955, division 4 had said tha t the exempt 
relationship between Coyle Lines and its customers was re tained after 
the barge had been mixed into Federal  Barge Line’s regulated tows,
the Commission, in 1960, said exactly the opposite.

Last May the Commission refused a petition for reconsideration  
thus  extinguishing the  last  hope for admin istrative remedy. We now
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see no alternative but the present appeal to  Congress for a modification 
of the law to clarify  this chaotic situation.

As circumstances now exist, the certificated carriers must, unless 
this relief is granted, retrace the steps they have taken, especially 
since 1957, to meet the ir competition.

The crowning irony is that the certificated carriers have pioneered 
certain technological advances which are dependent on mixed tows 
for their  success. Beginning  in 1956 and now almost universal ly 
adopted, the certificated carr iers have fostered a trend  to more power­
ful towboats. Nowhere are the advantages and economies of these 
boats more appa rent  than  on the lower Mississippi. Where once a 
3,200-horsepower towboat was standard, today horsepowers of 6,000 
to 9,000 are common in this area. These boats are capable of pushing 
tows of  25 to 35 barges at a time which regularly contain 8 to 10 
different commodities and frequently more. But tows of 30 barges 
cannot be made up unless the bargelines  are permit ted to mix regu­
lated and unregulated commodities. I f  the present ruling remains 
in force, investment in this more modern equipment will, in effect, 
be frust rated  and hard-won efficiencies wasted to the detrim ent of 
common carr ier service. We must revert, to obsolete methods, with 
resultant higher costs per uni t of transpor tation and higher freig ht 
rates to the public.

I would like now to show you some statistical material which will 
document the  statements made earlier. Fo r convenience, I have re­
duced the material to chart form. The figures are derived from con­
solidation of three representative  bargelines: American Commercial 
Barge Line, Federal Barge Lines, and Mississippi Valley Barge  Line 
Co.

First, I show you a picture of a modern Mississippi Fiver  tow. This 
towboat, MV Alquis t, was christened and put in service early last 
year. I t is 7,000 horsepower. Other large boats vary from 6,000 to 
9,000 horsepower but all have the  capacity to push barge tows of 25 
to 35 barges. Contrast  this  with  a typica l tow’ of  the  early 1920’s of 
the steamer Iowa leaving New Orleans with one empty and six loaded 
barges. Now look at this drama tic photograph of the meet ing of the 
MV United States  and the MV America of the Federa l Barge Lines. 
This is by far  the most efficient shallow-draft transpor tation in the 
world and compares in importance as an advance in technology to 
the huge new tankers on the oceans. Tows such as you see in this 
picture cannot be made up, in the face of today’s exempt competition, 
except under the most unusual circumstances, under the law as inter­
preted by the WC-5 decision.

Char ts 1 and 2 document the growth of the importance of dry 
bulk traffic in the past 6 years. As you see, northbound the dry bulk 
cargo has more than tripled for  the average tow on the lower Missis­
sippi since 1955. It  has grown faster than  the nonbulk even in the 
southbound direction.

(Cha rts 1 and 2 appear on pp. 232 and 233.)
Chart 3 gives the situation  for the first 4 months of 1961 and is 

part icularly  significant. It  emphasizes that, from New Orleans no rth­
bound, over ha lf of the traffic in a typ ical tow is dry bulk.

(Ch art 3 appears on p. 234.)
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Charts 4 and 5 demonstrate  the steady increase in the number of 
barges per tow for  the same period.

(Charts  4 and 5 appear on pp. 235 and 236.)
Cha rt 6 shows tha t we have been able to more than  double our 

productivity  on the lower Mississippi in cargo ton-miles per boat 
opera ting day. We have translated this increase in productiv ity into 
reductions in average revenue per cargo ton-mile despite new labor 
contracts  which, in recent years, have great ly increased our costs. 
Since 1958, our  average revenue per ton-mile has declined 10 percent 
from 3.95 mills per  ton-mile to 3.6 mills per ton-mile. Thus, the bene­
fits of the new technology have already been passed along to the 
public.

(Ch art 6 appears on p. 237.)
A significant factor  is the extent to which the certificated carrie rs 

#  have been able, even since the 1957 decision, to give business to in­
cidental towers. Records of 3 of our companies show tha t no less 
than  87 different companies were employed as incidental towers in 
the first 4 months of 1961 despite the adverse ruling of 1957. Many 

t  more would be used if mixing were permitted. As the law stands
there can be little  if  any coordination of  service between regulated and 
exempt carriers. This practice has, as described, had important 
mutual benefits, increasing the flexibility of the regulated  carrie rs 
and at the same time provid ing substan tial business for the exempt
towers.

I would like to emphasize again th at this technical change in the law 
which we are here requesting today is not a part of the larger ques­
tion of reform of the regulations affecting common carriers.

We do not believe tha t the exemption provisions were written with 
the intention of h andicapping the common carrier. Conditions have 
changed since they were written, new technology has been developed, 
the customer is demanding different services.

We have vigorously worked to improve our efficiency. We have 
demonstrated our flexibility in meeting changing conditions despite 
the legal maze in which we have found ourselves. We have given our 
customers excellent service.

We are not asking here for a new weapon to aid us in combating un ­
regulated competition. We are simply asking for the righ t to meet 
exempt competition, while discharging our obligations as common car­
riers as efficiently as la rge mixed tows permit while Congress decides 
on the broader question of how to deal with the exemptions. Will 

g this hur t the exempt competition? Judging by its vigor in recent
years, when we have been allowed to mix tows, we are certain it will
not.

If , however, you do not permit us to mix tows, the common carrier  
r will be most severely injured. This will place an intolerable cost

burden on us which can only be borne by passing pa rt of it on to the 
public who depends on us to provide a common carr ier service. 
Whether, in tha t event, we could remain competitive for the bulk 
traffic we have retained by our own ingenuity and adaptabil ity, I 
cannot say. I ask you to remember, however, that  the certificated car­
riers have the burden of serving all ports of call and all traffic, at 
various minimum weights. We cannot pick and choose among them
and select only the fatt est prizes.
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F or many yea rs we vo luntar ily  sub mi tted ou r rat es  to  reg ula tio n, 
and we would stil l p re fe r t o do  so. But  in  ord er  to  re ma in com pet itive 
and  surv ive , we have  been for ced  more and more int o the  exempt 
business. Congres s granted  us th e ri ght a nd th e oblig ati on  to  pe rfo rm  
reg ula ted  service . Con gress also  gr an ted us the ri ght to  pe rfo rm  
exempt  service.  We believe the ri ght to mix  these two  fun ctions is 
inh ere nt  in  th e law. We have ha d the righ t u nd er  va ry in g in te rp re ta ­
tions. Now it has  been sug ges ted  t hat  i t be t aken  away fro m us.

Or ig inal ly , bulk ca rri er s were exe mpted  fro m reg ulati on  because 
the y did no t compete wi th  th e reg ulated  ca rri ers. Re prese nta tiv e 
Hinshaw of  Ca lifornia , du ring  the debates on the pas sag e of the  
Tr an sp or ta tio n Ac t of  1940 made the issue  ve ry cl ear:

As f ar as the bulk ca rriers  are concerned, those hauling sand  a nd gravel, coal, 
oil, and  similar  materi als  in rough bulk, it  was though t th at  those commodities 
were of such a na tur e th at  the  handling of such cargoes was not competitive, 
consequently they were  le ft out. In  thi s bill, we are  interested in competi tion— 
Congressional Record, Jully 22,1939, p. 13597.
or  t he  definitiv e sta tem ent of Re prese nta tiv e Ha lle ck  o f In dia na:

As a ma tter of s imple justce, as a mat ter of equity, as a mat ter of fairness , I 
say th at  if regulation i s good in one p ar t of the field of t ran spo rta tion, then regu ­
lation should be applied evenly over the  whole field of competing tra nspo rta ­
tion systems. We hav e exempted from thi s bill now’ those pa rts  of w ate r tra ns ­
por tati on that  ar e noncompetit ive. We hav e been fai r in  th is bill.—Congressional 
Record, Ju ly 26, 1939, p. 14009.

I trus t t he re is no doubt i n a nyone’s min d t hat  th e reg ulated  ca rri ers 
and the  e xem pt c ar rie rs  are now very com pet itiv e, a change in the si t­
ua tio n fro m the time  sec tion  303 (b) was passed.

Th e bas ic issue before  you is whe ther  the r ig ht  of the  common c ar rier  
to  compete  fo r exe mpt traffic, spec ifica lly gr an ted by Congress, will 
be effectively  preserved .

I f  th e common ca rr ie r does no t m ix his  tows, he cannot at  th e same 
tim e pe rfo rm  common ca rr ie r serv ice an d mee t th e exe mp t com pet i­
tio n in  t he bulk traffic. Further , if  he does no t mix his  tows, he wil l 
lack sufficient volume to  ex plo it fu lly  the new’ techno logy. He and  
his  customers and, th ro ug h them,  the pub lic,  w ill lose the  economies 
of  the  more  efficient tow boa ts. These  economies hav e alr eady  been 
pas sed  on to the cus tom ers  an d hav e been bu ilt  into the pric es of 
prod uc ts t hr ou gh ou t th e coun try .

Le me disp el one misr epresentati on  of  the exe mp t ca rri ers. Ra te 
red uctions do not  occ ur exc lusively  on traffic sub jec t t o exempt com pe­
tit ion.  I  m ention here only a few’ o f the major  re ductions of the pa st 
few’ yea rs on completely regu la ted traffic . Our  alu minum rat es  from 
P ort  Com for t, Tex., to Da venp or t, Iowa , have been redu ced  24.2 pe r­
cent from $10.70 a ton  in 1953 to $8.10 a ton  t od ay . Su ga r r ates  f rom  
New’ Orleans to Lou isvi lle,  K y.,  h ave been  slas hed  24.29 perc ent from 
$7.41 in 1956 to $5.61 t oday.  Ne wsprin t pa pe r ra tes have under gone 
red uctions of 40 percen t on the serv ice fro m Ca lho un, Ten n., where 
one of the  la rge p ap er  mills  is located, to  H ousto n, Tex. Rates  in 1959 
were  $13.95 a ton and  are  now $8.30 a ton.

Th e fa ir  in ter im  solution is to allow’ the ca rri er s to  con tinu e to do 
physical ly w ha t th ey  have been do ing  f or  20 yea rs p endin g final  d eter ­
mination of  the  solution to the exe mp tion problem.

W ha t of the arg um ents of the opp osi tion?
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One of the most discouraging ones, we find, is the argum ent tha t 
emphasizes as a reason for not giv ing us relief tha t ou r rat e of  re turn  
on invested capital was around 5 percent for 1960, the  latest available 
year, although it has declined drastica lly since 1956, as the records 
show. The argument would almost say that unless you are very nearly 
dead, you are not entitled to any relief. Our rate of return  has de­
clined to a figure below the indust ry cost of borrowing money. There 
are, of course, worse results in the transporta tion industry than  ours. 
We ap pear to be later in the disaste r cycle than airl ines and railroads. 
But, the re is no question but that we are on the same slide.

A useful study of the  rates  of return of various industries has been 
made by the Fir st National City Bank of New York. Fo r 1960, fo r 
instance, the rate of return on net assets of various branches of in­
dustry were as follows:

Percent
’ M an ufa ctu ri ng__________________________________________________________ 10. 5

M in ing__________________________________________________________________  7. 3
T ra de  (Cha in stor es , e tc .) ________________________________________________ 10 .4
Pub lic u ti li ti e s__________________________________________________________ 10. 0

< Se rv ices  (Amusem en ts,  e tc .) _____________________________________________ 0 .7
F in an ce _________________________________________________________________  7. 0
IW CC A m em be rs________________________________________________________ 5. 3

I think Commissioner Hutchinson,  then  Chairman of the ICC had 
some wise advice in testimony last August 30:

In  sh or t, th e Co mm iss ion  be lie ve s th e comm on ca rr ie r in dust ry  is  in  se ri ous 
trou ble.  The  p ic tu re  is not al l dark . Some  r a il ro ads a re  m ak in g money . Some  
m ot or  ca rr ie rs  a re  do ing  we ll. B u t le t us no t be  dra w n in to  in ac tion , Mr . C hair ­
man , by th e fi na nc ia l h ealt h  o f some, whe n a pl ag ue  i s a tt ack in g  ot he rs .

Nor do I think the developments o f the past week will encourage 
priv ate  investors to seek out the common bargelines. If  the 
railroad traffic is to be deregulated, as proposed by the Pres iden t’s 
Transpor tation Message, and the “ law of the jungle” is to become the 
law of the  tran spor tation industry , then we will be in a bare-knuckles 
fight with the railroads having a 90 to 1 advantage in sheer economic 
size. And in tha t context, of course, you will all have heard of the 
predicament of W illy Jones, a young fellow who got into trouble  in 
my native State of Texas.

Willy was hauled into court and listened to the indictment.
“The S tate  of Texas v. Willy Jones ,” it said.
There was a silence and then Willy Jones was heard to rem ark :
“Lord God, what a majority  !”
Our friends in the railroad industry, test ifying late  in March made 

much of the fact tha t the mixing rule has been thoroughly litigated  
before the Commission. As I demonstrated to you earlier, one door 
after another has been closed to us as we have tested  various alte rna­
tives. There should certainly be no question in anyone’s mind tha t, 
from the beginning this has been a most confusing and complex issue. 
The only way to bring order out of this chaos was to take the complexi­
ties a step at  a time and try one door afte r another.  Eit her  we found 
an equitable solution to our problem or else we found there was no 
solution and, hence, an appeal to the Congress was required.

As we have stated  above, we favor the  repeal of the  exemptions.
We have heard an interes ting echo of the debates of 1939 and 1940 

in these discussions. Then, as now, the charge has been made tha t a
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reg ulate d service is more  cost ly than  unreg ula ted  service . Then,  the 
cha rge  was shown to be groundless . Now, chart s are  of fered to show 
how much more p er ton  is ch arg ed f or  reg ula ted  stee l, su gar , and pa pe r 
than  for unreg ula ted  comm odit ies.

As Air. Tay lor poin ted  ou t to  you on Ma rch  30, this makes fine p ro pa ­
gan da,  bu t is hig hly  misleading.  Ou r unit of pro duction  is a barge 
moving  on the  r ive r, jus t as t he  ra ilr oa d’s un it of  production is a ra il ­
roa d fre ight  car moving on the rai lro ad . It  costs abou t the  same to 
move a  600-ton load  as i t do es a 1,300-ton load in a 195-foot  barge,  now 
the  common size r iver  vessel. You  will note from  the  fo llow ing figu res 
th at  the revenue pe r barge  fo r the  hauls  on reg ula ted  ma ter ials may 
act ua lly  be less th an  the revenu e fo r the  bulk-ex empt commoditie s. 
As a genera] rule t he revenues a re close to  each other .

Us ing  Mr. W righ t’s own examples of  y est erd ay and  up-da ted  tar iff  
quota tion s as of tod ay,  you get th is  k ind  of a co mp ar iso n:

Rev en ue  
pe r ba rge

1. Regulated su ga r:  New Or lea ns  to  Chicago, 1,519 miles , $6.55 per ton
multip lied  by bargeloa d of  600 ton s_____________________________ $3, 030

Unreg ula ted  su lfur : Por t Su lph ur , La., to Chicago, 1,569 miles, $3.50
per ton m ult ipl ied  by bargelo ad  of 1,300 ton s______________________ 3, 950

2. Regulated iron and stee l: Chicago to Lak e Cha rles , La., 1,771 miles,
$7.97 per ton  tim es ba rgelo ad  of 600 ton s_________________________ 4, 776

Unregulated gr ai n : Red Wing, Minn., to New Orlean s. 1,766 miles,
$4.51 per  ton  tim es bargelo ad  of 1,300 to ns_______________________ 5. 863

3. Regulated sc ra p:  Mobile, Ala.,  to  Chicago, HI., 1,681 miles,  $10.17 per
ton  times bargeloa d of 600 tons________________________________  6,102

Unregula ted  co al : Hu nti ng ton , W. Va., to Min neap olis , Minn., 1,526
miles, $4.62 pe r ton tim es bargeloa d of 1.300 ton s_________________  6, 006

4. Regulated sc ra p:  Mem phis  to Chicago, 765 miles , $5.54 per ton times
barg eloa d of 600 tons_________________________________________  3, 324

Unregula ted  co al : Liverpool , Ill.,  to Minn eapo lis. Minn.,  768 miles,
$2.62 per to n t imes ba rgelo ad  of  1,300 to ns________________________ 3,50 6

Th is dem onstration not only knocks to pieces th e con tention  th at  t he  
reg ula ted  rat es re tu rn  more to the  common ca rri er s tha n the  un reg u­
lated  rate s, but com ple tely  des troys the  argu ment that  the  common 
ca rri ers will use thei r excess ive pro fits  on reg ula ted  rates to reduce 
rat es on bulk com mod ities  to  uneconomic  levels  in order to cut the  
th roats of the exem pt ca rriers . No thing could  be more abs urd  for  
there  is no excessive p rof it.

Witn esses fro m the  exem pt group have stre ssed the  fact th at  the re 
is no s hip pe r s up po rt fo r the extension of reg ula tion. We would like 
to stress it too, bu t fo r a diff erent reason. It  is naive to suppose th at  
the  large  shipp ers  of th e Na tio n would support  a plan  to br ing orde r 
out of the  prese nt pr ic in g chaos and  at tend an t “barg ain  coun ter” in *
the  tra ns po rta tio n indu str y.  I t wou ld be e quiva len t to a proposal to 
shoot Sa nta Claus. Th ere was no sh ippe r su pp or t fo r the  Tra ns ­
po rta tio n A ct o f 1940.

4
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But the sum of the  selfish interests  of shippers  is not a t all the same 
thin g as the public interest. As we have warned you before, the  sur­
vival of common carrie r tran sportat ion is in your hands. Although 
shippers may not be farsighted enough to see the need in the public 
interest  for preserving the health of the common carr ier service, we 
must rely on the Congress to come to commonsense conclusions on 
the subject.

We would also agree with Mr. Mechling that repeal of section 303 (b) 
by itse lf would probably invite reso rt to priva te carriage  by more of 
the Nation’s large corporations . Bu t Mr. Taylor very clearly sug­
gested the fa ir remedy fo r this. At  the same time the bulk exemptions 
are repealed, it is essential that corporations operat ing priva te fleets 
be prevented from commingling for-hire  and priva te carriage. The 
object of th is is eminently f ai r: to force the  private  carrier to rely on 
the economics of any given service by itself. He should not have the 
right to invade the for-h ire field for  what our trucking friends call 
“gas money,” charging uneconomic ra tes which un fairly undercut the 
company which must depend on transportat ion alone for his liveli­
hood.

In  conclusion, I would endorse the statement of Mr. C. C. Taylor 
on March 30. Approx imately  40 percent of the ton-miles of traffic 
on the Mississippi River  and trib utar ies and the gulf intracoas tal 
canal is handled  by the regula ted carriers . Obviously, our carriers 
play an important role in providing service to the inland waterway 
shipper. Yet, equally obviously, we do not  play a dominant role.

Our petition to you today is to g ran t us re lief in recommending the  
passage of H.R. 9046 so th at a special handicap is not placed on the 
common car rier, pending  congressional action on the exemption ques­
tion generally. When H.R. 9046 was introduced last summer, it was 
expected th at the Congress would take action on this general problem 
early in this session. Now, in the  lig ht o f the  scope of the President’s 
transportation message it  is possible tha t no final action on th is prob­
lem will be taken in 1962. Therefore we urge tha t the  6-months’ relief 
from the mixing rule proposed in H.R. 9046 be extended for an 
appropr iate  period to permit congressional consideration of the larger 
questions involved in the exemption issue. Meanwhile, the pioneer, 
who, through technological improvement, produces savings of 10 cents 
in every transpor tation do llar fo r his customer should not be penalized 
because a law passed in good fai th 20 years ago needs modernizat ion.

Th at concludes my statement, Mr. Chairman.
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Chart  1

TO N N A G E  CHART
FOR NON-BULK  and DRY BU LK COMMODITIES
AVE RAG E NET TO NS  PE R LOWER MISS ISSIPP I RIV ER  TOW

YEARS 1 9 5 5 -1 9 6 0  »
NORTH BOUND
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Chart  2

TONNAGE C H A R T
FOR NON-BULK and DRY BULK COM MOD ITIES 
AVERAGE NET TONS PER LOWER MISSISSIPPI RIVER TOW 

YEARS 19 55 -1 960  
SOUTH BOUND

CARGO
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Chart  3

NORTH BOUND TONNAGE FOUR MO NTHS 1961
BY CLASS OF CO MMOD ITY

LI Q U ID
BULK

EX EM PT
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BULK

REGULATED
DRY
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Chart  4

AVERAGE NUMBER OF BARGES 
NORTH BOUND TOWS

28 .1

E

6.1

1961
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C h a rt  5

AVERAGE NU MBE R OF BARGES 
SOUTH BOUND TOWS

1955 1956 1957 1958 1959 196 0 1961

0
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C h a r t  6

TOWBOAT PRODUCTIVITY CH AR T 
LOW ER MISSI SS IP PI RIVER TO W S  

YEARS 1955-1961
Cargo Ton Miles (Thousan ds)  Per Operating Boat Day

The Chairman. Thank you very much, Mr. Hershey. 
f The record will remain open for 5 legis lative days. If  any addi­

tional mater ial is received, it may be inserted in the record at this 
point.

83 168— 62 -------1 6
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(The following material was submitted for the record :)
Statem ent  of Nation al  Cou nc il of F armer Cooperatives

POSITIO N OF THE COUNCIL

The National Council of Farmer Cooperatives is opposed to the repea l of sec­
tion 303(b) of the Inter sta te Commerce Act, as amended, rela ting  to the water  
carrier  bulk commodity exemption, as proposed by H.R. 5595.

The author ity  for  the council’s oppositiou  is contained in a policy resolu tion 
adopted by the  official delegates of council members in ann ual  session on Janu ­
ary 17,1962, reading as fol low s:

“Bulk commodit ies exemption.—The council is opposed to le gisla tion to eithe r 
repeal or res tric t the bulk-commodity exemption, dry or liquid, applicable to in­
land waterways, inte rcoasta l and  coastwise wa ter transp ortation. ”

IDE NT IFICA TIO N OF TH E COUN CIL

The council is a nationwide organiza tion whose members are farmer-owned  
and farmer-cont rolled  cooperative associations serving near ly 3 million farmer 
memberships in the marketing of agr icu ltu ral  commodities and the  purchase of 
farm production supplies. The counci l’s member associations , numbering about 
5,700, including a ll of t he ir county, State, and regiona l affiliates, are users of  all 
modes and types of surface  transp ort ation—railroads,  exempt and regulated 
water carr iers , and exempt  and regu lated motor car rie rs. It  is therefo re in 
the short -range an d long-range intere st of council members t ha t a s trong nation al 
transporta tion  system be preserved in which each mode an d each type of ca rri er  
may fully utilize its inherent advanta ges  in rendering  an  economical and efficient 
service to shippers  and the public genera lly.

VIE WS SUP POR TIN G COUN CIL POSITIO N

Agricultu re’s direct and prim ary  economic inte res t in the preservation  of 
the dry bulk and other wa ter -ca rrie r exemptions in the In ters ta te  Commerce 
Act is the  rete ntion of an imp ortant  means for  low-cost tran spo rta tion of 
products such as gra in and fer tili zer  which can move in bulk and large volume 
by this mode. Our members so situ ated as to be able to use these  services 
are  convinced th at  the ir transp ortation needs would not be met as economically 
or efficiently if only certi ficated carriers  were perm itted  to move the  traffic. 
We are  told by some of our  members that  the water ca rri er  bulk commodity 
exemption has helped sub stantially  to sus tain  farm income in the ir areas. The 
services of these water ca rriers  have proved very beneficial to farmers because 
they can and are  willing to provide a flexible service  to meet the needs of 
shippe rs which vary  from season  to season and the  needs of consuming marke ts 
which a re subject to con stan t change.

The argument th at  the  operation of the bulk commodity exemption resu lts 
in inequi table regu lation is not  valid to support its  elimination.  Each mode of 
transportatio n has its  inherent differences, capab ilities, and limita tions. To 
apply uniform treatm ent to all  modes w’ould produce highly inequ itable resu lts 
through nonrecognition of the differences.

To preserve fai rly  the  full benefits for the  public of the  inherent advantages 
of commercial transp ortation on the waterways of the Nation and at  the same 
time to give deserved  recognition to the  complaints of competi tive modes, the 
course for sound action, we believe, lies in the  direct ion of relaxing  any regu la­
tory res tra int s now imposed on these  other modes which prevent them from 
rende ring the most efficient service they are  capable  of rendering  at  the  lowest 
possible compensatory cost.

We respectfully urge t ha t you  do not approve H.R. 5595.

Stat ement  of Angus McDonald, Ass ista nt  D irector, D ivisi on  of Legisla tive 
Services  of th e  N ationa l F armers U nion

Mr. Chairman and members of the committee, I am appe aring here  in opposi­
tion to H.R. 5595, which would repea l the so-called dry  bulk exemption con­
tained in the Inter sta te Commerce Act. This exemption, we feel, since its 
enactment  in 1940 has been of gre at benefit to farm ers,  par ticu larly the pro­
ducers  of wheat an  i other grains.
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I t is pe rhap s per tine nt  to  cal l at tent io n to th e fa ct  th a t ma ny  thou sa nd s of our fa rm er s resid ing in th e Misso uri  an d Missis sipp i River Val leys ar e engaged in the product ion  of  gr ain.  About 200,000 of the se fa rm er s ar e me mbers  of the Fa rm er s Union Gra in  T erminal  Assoc iat ion  which  h andles  a roun d 200 mi llio n 

bus hels of gr ain annu all y.
Much of th is  gr ain is tr an sp or te d on th e Mis siss ippi Ri ve r and its  tr ib uta ri es  an d on the  Great  La ke s and St. Lawrence tr an sp or ta tio n sys tem . Th e inhe rent  ad va ntag es  of water  tr an sp or ta tion  wh ich  ar e a par t of th e policy la id  down 

in the ICC A ct should  n ot  be ta mpered wi th.
In  gen era l, th e Nat io na l Far m er s Union,  over a perio d of ma ny ye ar s ha s sup porte d the ac t as wri tte n.  Ex pe rie nce ha s proved  th a t it  is a good law  and ha s made ]>ossible the achie veme nt of the gr ea te st  tr an sp or ta tion  sys tem  

in th e wor ld. We em phasi ze  th e fa ct  th a t we su pp or t policy which wil l re su lt in str en gthe ning  al l seg me nts  of ou r tran sp or ta tion  sys tem , inc lud ing  the  ra ilr oa ds . Al though  th er e ma y be in stan ce s wh ere  the ac t can be imp roved,  we strongly  feel  th a t H.R . 5595 would  we aken  an d no t str en gthe n the  ac t.

Statem ent of Mille rs’ National  F ederation

Th e Millers ’ Nati on al Fe de ra tio n,  whose  memb ers  pro duc e 90 pe rcen t of  the 
flou r mil led  in th e Un ited St ates , urg es the passa ge  of H.R. 5595. As we un de r­stan d th e me asu re,  it  would  re st ri ct  th e exe mp tion gr an ted to the w at er  car riag e of bu lk com moditi es to tho se pe rso ns  presen tly  engage d in op era tio ns  under the exemption .

As rec eiv ers and sh ippe rs of la rg e volu mes  of  raw ag ricu ltu ra l com moditi es an d finished food  product s, we ar e keenly  aw ar e of th e ine qu ities  imposed on us by th is  and the ag ri cu ltur al  exe mp tion un de r th e Motor Car rier  Act. And, 
wh ile  we su pp or t all ef fo rts  desi gned  to  pro vid e th e Na tion wi th an efficient, low­cos t tran sp or ta tion  sys tem , we  bel iev e al l modes  of  tran sp or ta tio n should  be give n th e op po rtu nit y of achie vin g efficiencies un de r su bs tant ia lly  equa l regu­la to ry  restr ic tio ns .

Ef forts  in  th e pa st  t o afford  ad va nt ag es  to one mod e of ca rr ia ge  over another, dep endin g on th e nat ur e of th e pr od uc t tr an sp or te d or th e na tu re  of th e ca r­ria ge  itself , ha ve  cau sed  su bs ta nt ia l economic  di stor tio n and dam age  with in  the  mi llin g indu str y.  Th e in du st ry  re lie s heav ily  on ra il,  water , and  tru ck  tr an s­
po rt at io n;  and the re su lti ng  comp eti tiv e pa tter n is hig hly  complex. Th e ab il­ity  o f so me ca rr ie rs  to ad ju st  r at es  a t wi ll an d va ry  th em  fr om  sh ipp er  to shi pper fre qu en tly  up se ts th e ver y de lic ate com petit ive  re la tio ns hips  amo ng mil ls. It  is th is  bal ance  we seek  to m aintain,  fo r it  pe rm its  th e la rg es t numb er of mil ls to  comp ete in th e la rg es t n um be r of  m arke ts.

H.R . 9046, which  your  comm itte e is  a lso  cons ide rin g w ould perm it,  f or  a per iod  of  6 mon ths,  the appl ica tio n of the  bulk com mod ity exe mption whe n othe r com­mo dit ies  ar e tran sp or te d co nc ur rent ly  in  th e sam e vessel.  Th is would  re ­ve rse p rese nt  ICC policy .
Co ns ist en t with  ou r com ments  above, we bel ieve suc h an ext ens ion  of the  bu lk exem ption would sim ply  br ing ab ou t fu rt her di stor tio ns  a nd  dis cr im ina tio ns  an d add  to the pa tch wo rk sys tem  which  we un de rs tand  ha s al read y pe rm itted  some 90 pe rcen t of dom est ic w at er  ca rr ia ge  to be exem pt fro m reg ua ltio n.
We respec tfu lly  urg e, the refore , on be ha lf  of the Mi lle rs’ N at iona l Fe de ra tio n,  th a t you  oppose H.R . 9046 and  su pp or t H .R.  5595.

[T el eg ra m ]

Wash ing ton , D.C., Ma rch  28, 1962.Hon. J ohn  Bell W ill iams .
Cha irman,  Tran spor ta tio n and  Ae rona ut ics  Su bcom mi tte e, Ho use In te rs ta te  and 

Fo reign Comm erce  C om mittee, Ne w Ho use Office Build ing, Wa shing ton , O.C.:
At  me eting ye sterda y board  of di rector s ou r bu reau  vo ted  unan im ou sly  to  su pp or t repe al  In land  W aterway s Co rporati on  Ac t as  pro pos ed on H.R . 10542, th e board  being of th e opinion Fe de ra l Ba rg e Lin es  sho uld  be pe rm itt ed  to op­er at e as  pr iv at e co rporati on  with ou t more Go vernme nt re st rict io ns  th an  ot he r ba rge comm on ca rr ie rs .

A. Schwartz,
New Orleans Traffie & Tr an sp or ta tio n Bu rea u.
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Diamond Crystal Salt Co.,
St. Clair, Mich., Apri l 11, 1962.Hon. Oren Harris,

Chairman, Comm ittee on Intersta te and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Representative Harris : Various transporta tion publications and the newspapers have recently contained items tha t proposed legislation to repeal the so-called bargeline dry bulk commodity exemption under bill H.R. 5595 is being handled currently by your committee. As a user of water transporta tion on the Mississippi and Ohio River system and its tributaries, and the Great Lakes, we are  violently opposed to legislation tha t will regulate this tran sporta­tion.
From our mine at Jefferson Island, La., located approximately 150 miles west of New Orleans and connected by a series of canals with the Intracoas tal Wate r­being handled currently by your committee. As a user of w ater transporta tion way, we ship bargeloads of sal t as far  east  as East  Liverpool, Ohio, with ship­ments to such other points as Cincinnati, Ohio, Chicago, Ill., Louisville, Ky., Charleston, Tenn., Tampa, Fla., Sheffield, Ala., and Monsanto, Ill. In 1959 there were 291 bargeloads, in 1960 there were 371 bargeloads, and in 1961 there  were 401 bargeloads. Of the  752,925 net tons of salt shipped from Jefferson Island. La., by rail, motor, and water for the year  1961, there were 473,3S4 tons shipped by barge transportation .
Diamond Crystal Salt Co. is a so-called single area rock sal t producer with only this one mine in Louisiana. It  competes with other large  salt  com­panies who have plants located adjacen t to the prime markets where it is pos­sible to ship smaller quantities by rail and truck. To meet this competition Diamond Crystal has set up depots along the river where it can take  advantage of low wate r t ransportat ion and thence ship by rail or truck to be competitive. These other salt companies would very much like to see barge rates regulated by the Inte rsta te Commerce Commission so they could use every means to prevent low water transpor tation costs.
It is noticed that  the railroads are claiming to be greatly prejudiced in com­peting with water carriers  for the movement of various commodities. We cannot convince ourselves this is fact. Barge transportation of our commodity con­sists of minimum weights, ranging from 500 to 1,400 tons. The minimum weight offered to  the railroads is from 40 to 70 tons for single car shipments. Their equipment and facilities are incapable  of transporting in excess of these amounts.The present unregulated barge transportat ion provides the means for our company to market its product outside of the small area tha t surounds our plant. Salt is a commodity where ofttimes the freight charges exceed the value at destination. Around each point of production there exists an area outside of which the rail  and motor freight charges are so great  tha t competition from other fields becomes first a limiting and then a deciding factor. As is indicated by the figures shown above, each succeeding year shows an increase in the number of barge shipments which ultimate ly means to us an expansion of our sales area.
Apparently affected also by this bill is water  transportat ion on the Great Lakes, which we used effectively dur ing the year 1961 to market  approximately 160,000 net tons of rock sal t bought through a sales agreement. Depots on the wate r were set up at  Detroit, Mich., Port Huron, Mich., Toledo, Ohio, Cleveland, Ohio, Ashtabula, Ohio, and other points. Here, again, wate r move­ment is employed to be competitive with other sa lt companies located in Michigan and Ohio. If this unregulated form of transportation was not available to us we could not compete in these markets.
It  must be remembered tha t the present unregulated form of water  tran s­portation was. to an extent, a deciding factor in the building of many industries 

adjacent to water facili ties and to enact legislation at this time will only lead to more private carr ier operations  with a harmful effect on our presen t water carriers.
It  is respectfully requested that you and your committee consider our objec­tions to this legislation in your deliberation of this bill.

Yours very truly,
J ack E. Richert, Traffic Manager.
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Wyandotte Transportation Co., 

Wynadotte, Mich., March 29,1962.
Hon. John Bell Williams,
■Chairman, Subcommittee  on Transportation and Aeronautics, House Committee 

on Inter state  and Foreign Commmerce, House Office Building, Washington, 
D.C.

Dear Congressman : Congressman John Dingell has  recently advised me th at 
he has arranged with the clerk of your committee for appearance on April 10, 
1962, on the hearings on H.R. 5595. Although I highly appreciate your courtesy 
in extending this opportunity  to be heard in person, I believe tha t I can best 
transmit my feelings and those of the company which I represent by filing this 
brief wri tten statement.

Wyandotte Transportation  Co. has  been engaged in th e tr anspo rtation of coal, 
limestone, and other  bulk commodities on the Great Lakes for 54 years. The 
Great Lakes bulk commodity exemption has  been greatly relied upon in the past 
and will be in the continued successful operation of our fleet of lake vessels. 
True, it is a small fleet of only four vessels of maximum 9,000 tons capacity, but 
it is a busy fleet. It  serves many of those smaller Great  Lakes ports which the 
larger 16,000-ton-plus vessels cannot reach.

We sincerely hope tha t this fleet will be enabled to continue in operation 
under the assurance of the Great Lakes bulk commodity exemption.

We endorse and support in full the statement of Vice Admiral Hirshfield, vice 
presiden t of the Lake Carr iers’ Association, to be presented to your committee 
tomorrow, March 30,1962.

In brief, we profoundly oppose H.R. 5595. We strongly oppose any such 
legislation which would tend to handicap or res tric t or penalize the continued 
operation of American freighter operation on the Great Lakes.

Eight copies of this  letter are enclosed for the convenience of all members of your subcommittee.
Very truly yours,

Geo. W. Schwarz, Vice President.

Stauffer Chemical Co.,
New York, N.Y., April 3,1962.Hon. John Bell Williams,

Chairman, Subcommittee on Transportation and Aeronautics of the House Com­
mittee on Inter state  and Foreign Commerce, House Office Building, Wash­
ington, D.C.

Dear Mr. Chairman : We would like to submit the following statement in 
regard to H.R. 5595, which proposes to repeal section 303(b) of the Inte rsta te 
Commerce Act relating to the exemption of dry bulk commodities by inland 
water carr iers.

Stauffer Chemical Co. is a multiplant  chemical manufacturer with plants 
throughout the United States. We have invested millions of dollars in plant 
facilit ies located on the inland waterways primarily to take advantage of low­
cost water  transporta tion for both our raw materials and finished products. 
These low-cost transportation  factors  have enabled us to reach di stan t marketing 
area s which, in many cases, are  located quite a distance from the inland wate r­
ways. We firmly believe tha t the elimination of section 303(b) would increase 
our transpor tation costs with the end result tha t due to competitive conditions, 
the elimination of the bulk exemption could seriously affect our marketing 
programs. There is no doubt tha t the competition a local manufacturer is faced 
with has tended to keep his prices a t reasonable level. These benefits ultimately 
accrue to the consumer.

It may be argued by those supporting the elimination of the bulk exemption 
tha t stabiliza tion of rates  would resu lt and all shippers and receivers would 
know what his competitors are  paying for transporting his goods from origin 
to destination.  In our opinion, any capable transportat ion executive who is 
famil iar with water  transportat ion would have very lit tle difficulty in reasonably 
calculating what  his company’s or his competitors’ water  costs are  between any 
two points on the inland waterways. The fact tha t rate s charged by unregu­
lated carr iers  are not published has not proved a handicap to our company 
in effectively competing for  any business in area s we may wish to market our 
products.
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The regulated barge lines  may plead that  they cannot compete with  the un­
regulated curr iers.  In our opinion, this  is  not true , since they presently are per­
mitted to haul exempt commodities and  in fac t many of them are doing so 
today.

It  may be argued by rail road intere sts  that  they cannot compete because of 
the exemption. Here  again, we believe that  is unre alis tic. Some of the 
financia lly soundest railroads  in the  country  are those which paralle l the inland 
waterways . These lines have gained  valuab le traffic from dis tributio n cente rs 
on traffic orig inating from dista nt points which had a prior movement by 
exempt w ate r ca rrie rs.

We believe that  elimination of the bulk exemption would res ult  in higher 
transp ortation costs, destroy the small independent inlan d wa ter  carriers  who 
are  a vita l fac tor  in the national  transp ortation programs, have served  shippers 
and  receivers well and at  reasonable rates, and would stifle and eventually 
eliminate  true competitive  transp ortation pricing to the  det rim ent  of the  con­
suming public. It  would do irrepa rab le damage  to communities and  indu strie s 
located on our  inland waterways.  We do not believe th at  the  elimination of 
the bulk exemption is in the na tion al intere st.

Yours very tru ly,
W. N. Saaby, Director of Transporta tion.

American Trucking Associations, I nc.
Washington, D.C., A pri l 18, 1962

Re H.R. 5595.
Hon. J ohn Belt, Williams,
Chairman, Subcommittee on Tran spor tation and Aeronautics , Commit tee on In ­

ters tate and Foreign Commerce, House of Representatives, Washington, D.C. 
Dear Mr. Chairman : The purpose of this  le tte r is to inform the committee that  

the American Trucking Associations, Inc., favors  the  above-entitled bill, which 
provides for  the repeal of the  so-called dry bulk exemption of p ar t II I of the In­
ters ta te  Commerce Act.

It is our belief tha t the  solution to the present problem of the  regtila ted ca r­
riers of America  lies in the direction of rei>eal (ra ther  tha n exten ding) the 
present exemption provisions contained in the act. Those exemptions not  only 
place the regulated  car rie rs in a precarious  competitive posit ion but  also en­
courage and provide a fer tile  field for the  evasion of regu lato ry res tric tion s 
which  have been found to be necessary in the public interest. I t is largely be­
cause of them that  our public transp ortation system is being dangerously  
weakened.

We feel th at  this bill is a step  in the  righ t direction. In fact,  the action  pro­
posed should be supplemented by action which would likewise repea l the  other 
bulk exemptions in p ar t II I and sharply curt ail  those c ontained in p ar t II  of the 
act.

Respectfully subndt ted.
J ohn V. Lawrence,

Managing Director.

Manufacturing Chem ists’ A ssociation, I nc.
Washington D.C., March 22.1962.

Sub jec t: H.R. 5595, I ntersta te  Commerce Act, section 303 (b) , water ca rri er  bulk 
commodity exemption.

Hon, JonN Bell W illiams,
Chairman, Subcommittee on Transportation  and Aeronautics ,
House of Representa tives , Washington D. C.

Dear Sir : We have been notified that  the Subcommittee on Tra nsporta tion  
and Aeronautics of the Committee on Interst ate and Foreign Commerce will 
hold hearings on II.R. 5595, H.R. 9040, and H.R. 10542, on March 27, 28, and 30, 
1902. The proposed legislation covered by II.R. 5595, to repeal section 303(b)  
of the  Inters tat e Commerce Act rela ting to the water  c arr ier  bulk commodity ex­
emption, is of vital inte res t to our members, and there fore,  it  is our inten tion to 
present testimony in opposition to its adoption. The  purpose  of this let ter  is  to 
respec tfully  request a postponement of the hearing  on H.R. 5595 for  app rox i­
mately 2 weeks in order th at  we may proper ly prepare our case, as the time 
which has been allowed is inadequate.
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The Manufacturin g Chemists’ Associatio n is a nonprofit tra de  association of 

chemical manuf acture rs, organized  in 1872. It s members comprise over 90 per­
cent  of the  productive capaci ty of the  chemical ind ust ry within  the  United 
State s. They have more  than  1,000 pla nts  in the  United Sta tes  with represe n­
tat ion  in  a lmost every State. They have  a  ma jor  i nteres t in  a nd use all  types of 
transp ortation in connec tion with the  assem bly of raw  mate ria ls to he used in 
manufacturin g processes and  in the  dis trib ution  of ma nufac tured products.  
Many of these  companies have purposely establ ished pla nt fac ili tie s on our  in­
land waterw ays  to enjoy  the  benefits which thi s mea ns of tra nspo rta tio n pro ­
vides, and they ship and  receive larg e quantit ies  of chemicals, coal, and oth er 
commodi ties in bulk by w ate r in in ters ta te  commerce. A s ub sta nti al propor tion  
of thi s traffic is handled  by water  ca rriers  ope rat ing  und er the  exem ption set 
otit in section 303(b) of the  I nt er state Commerce Act.

A recent spot check with only 14 of our  198 members disclosed th at  in  1960 
they  moved, by inla nd waterw ays , chemicals and  rel ate d produc ts tot aling  11,- 
204,797 net  tons for  a to ta l of 10,761,172,912 ton-miles . At lea st 22 of these 
member  companies have one or more plants  in the  c onst ituencie s of Missis sippi  
and  Arkansas . Naturally, these movements were not  all  sub ject to the  exemp-) tion  under section 303(b) ; however, I am sure you will  app rec iate from  the  few

/  fac ts we have  given in thi s let ter , the widespread impact the  adoption of such
legis lation could have. In  view of this, we tr ust  th at  you will  a ct favorably  on 
our  reques t to enable us to prepare  an adequa te presen tat ion  for  your stud ied■ consideratio n.

Very truly  yours ,
F. H. Cabm an.

T he Common Carrier Conference
of Domestic Water Carriers,

St. Louis, Mo., April 16, 1962.
H on . J ohn Bell William s,
Chairman, Subcommittee cm Transportation and Aeronautics,
New House Office Building, Washington, D.C.

Dear Mr. Chairma n : As st ate d in test imony presented before y our committee 
on March 30 by Mr. G. C. Tay lor on beh alf of the  Common Ca rrier Conference 
of Domestic Wa ter  Car rie rs, thi s confe rence  suppor ts H.R. 9046.

On April 11, deta iled jus tifi cat ion  fo r H.R. 9046 was presented by Mr. J. W. 
Hershey, president  of the  Inl and  Wa terw ays  Common Carriers  Association. 
Mr. Hershey is also vice cha irm an of the  Mississippi  Valley-Gulf Coas t Division 
of the Common Ca rrie r Conference. The  conference ado pts  and  subscr ibes to 
thi s testimony on this piece of legislat ion which be believe impor tan t to the  
welfare of the  common ca rri ers by wa ter  in the  Miss issippi Valley-gulf coas t area .

Respectful ly yours,
A. C. I ngersoll, Jr .

Waterways B ulk  T ransportation Council, Inc.,
New York, N.Y., April 17, 1962.

Hon. J ohn Bell W ill iam s,
Chairman, Subcommittee on Transportation and Aeronautics, Committee on » Inter state and Foreign Commerce, House of Representatives, Washington,

r D.C.
Dear Mr. Will iam s : On beh alf of the  Waterw ays  Bulk  Tra nsp ortation  

Council, Inc., I would again like to tha nk  you for  the  oppo rtun ity afforded to us 
las t Tuesday for  ou r witnesses , inclu ding myself, to give testimony in connection 
with  your hearing s on two bills proposing changes in the  bulk commodity  exemption.

In reviewing  the testim ony of Mr. Jacob W. Hershey for  the Inland  Wa terw ays  
Common Carriers  Association, I would like to have the  priv ilege  of correcting 
a series of figures cited by Mr. Hershey in commenting upon my own testim ony, 
a series which may othe rwise give an incorrect  impress ion.

Mr. Hersliey ’s sta tem ent  suggests th at  revenues per  barge be compared as 
between  a minimum barge load of 600 tons  of regula ted  commodities on the 
one h and  and a ful l bargeload  of 1,300 tons of unr egu late d bulk commodities  on 
the othe r. His sta tem ent  is cor rec t th at  the  cost of moving a 600-ton load is 
abou t the  same as  the  cost of moving a 1,300-ton load in the  same barge.

The  ra te  comparisons made  by Mr. Hershey, however , ar e all  based on rates 
quoted in the  tar iffs  of the var ious regula ted  carriers , in which a 600-ton
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minimum applies jus t as well to the unregulated bulk commodities as it does 
to those which are required by law to move only under regulation. According 
to the published tariffs of these carriers a shipper has no more reason to load 
more than the minimum GOO tons of a bulk commodity in a barge than  of a 
nonbulk commodity.

Accordingly, in order to put the comparison on an equal footing, using the 
600-ton minimum bargeload in al l cases, the revenues are as fol lows:

Revenue 
per barge

1. Regulated sugar:  New Orleans to Chicago, 1,519 miles, $6.55 per ton
multiplied by bargeload of GOO tons_________________________ $3, 930

Unregulated sulfur : Por t Sulphur, La., to Chicago, 1.569 miles, $3.50
per ton multiplied by bargeload of GOO tons____________________  2,100

2. Regulated iron and ste el: Chicago to Lake Charles, La., 1,771 miles,
$7.97 per ton times bargeload of GOO tons_____________________ 4, 7S2

Unregulated gra in: Red Wing, Minn., to New Orleans, 1,766 miles
$4.51 per ton times bargeload of 600 tons______________________  2, 706

3. Regulated scrap:  Mobile, Ala., to Chicago, Ill., 1,681 miles, $10.17 per
ton times bargeload of 600 tons_____________________________  6,102

Unregulated coal: Huntington, W. Va., to Minneapolis, Minn., 1,526
miles, $4.62 per ton t imes bargeload of 600 tons________________  2, 772

4. Regulated scrap: Memphis to Chicago, 765 miles, $5.54 per ton times
bargeload of 600 tons_____________________________________  3,324

Unregulated coal: Liverpool, Ill., to Minneapolis, Minn., 763 miles,
$2.62 per ton times bargeload of 600 tons____________________  1,572

It  was not the intention of our rat e charts to point to excessive profits of the 
regulated ca rriers , al though the inland water car rier  indus try in general is proud 
of the impressive earnings record of the regulated carriers on the Mississippi 
system. We intended rather to demonstrate tha t under regulation the rates of 
nonbulk commodities which by law can only be handled by regulated  carriers 
are, in fact, substantially  higher and less stable than tariff  rate s on bulk com­
modities whose ra te s truc ture  is affected by exempt competition. We believe the 
point has now been adequately made.

It  is requested tha t this letter be entered in the  record of the hearings.
Yours very truly,

David A. Wright, Chairman.

Inland Waterways Common Carriers Association,
Chicago, III., April 16, 1962.

Congressman John Bell W illiams,
House Office Building,
Washington, D.C.

Dear Congressman Williams : I wish to thank you for the opportunity which 
you gave me to represent the common carrier  industry on the rivers at the 
hearings  las t Thursday in Washington. At the same time, I would like to as­
sure you tha t our indus try is perfectly willing to cooperate in any way we 
can with o ther segments of the indust ry in removing purposeless impediments to 
the efficient operation of modern river equipment.

I should also like to correct one error  which seems to recur in much of the 
testimony presented concerning the participation of the regulated carriers in 
the traffic on the inland waterway system. Frequently, the figure 6 percent has 
been used. The origin of these erroneous statements apparently is in the Doyle 
report and if you will examine the report you will find tha t this figure was a 
pure estimate and that , furthermore, it was generally used to describe tonnage 
rathe r than ton-miles. As you are well aware, a vast amount of the tonnage 
on the  inland waterways  is accounted for by oystershell, sand, gravel, and very 
short-haul coal. Usually this transporta tion is a mere adjunct to the mining 
or construction industry which requires the cargo and, although it produces vast 
tonnages, is not so significant measured in terms of ton-miles.

In any event, s tarting from the figures on file with the Interst ate  Commerce 
Commission for 1960, it appears tha t the regulated carr iers  transpor t approxi­
mately 38 percent of the total ton-miles on the Mississippi-Ohio River system, in­
cluding the gulf intercoastal canal.

Sincerely yours,
J. W. Hershey.
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D iamond Alkali Co., 

Cleveland, Ohio, April  4, J962.
Hon. J ohn B. Willia ms,
Chairman, Subcommittee on Transportation and Aeronautics, Committee on 

Inte rsta te and Foreign Commerce, House of Representatives, Washington, 
D.C.

Dear Sir : We are strongly  opposed to H.R. 5595 which, if passed , would 
repeal section 303(b) of the  Transportat ion  Act.

For  many yea rs we have con trac ted  for  the tra nspo rta tio n of between 1 and 
l 1̂  million tons of limestone from qu arrie s on the  Great  Lakes to our  manu­
fac tur ing  plant a t Pain esville  (F ai rp or t) , Ohio. This commodity is car ried  
in large self-unloader  vessels  which  are  specially designed and  constructed  to 
car ry such ma terials,  in bulk, as  limestone , coal, etc.

If  this  movement were to be removed from the exempt category, as it  i s today 
und er the provisions of section  303(b ), and be made  sub ject  to the  regula tions 
which atte nd common ca rr ie r tra nsp ort ation , it  is a serious  question as to 
whether it could survive. The  ca rri ers for  hire  would not have the necessa ry 
fund s with  which to ma intain  enough equipment to hold them selves ou t as  
common carr iers . Likewise, ind ust ry for  whom such service is perform ed 
could not be sure  of an adequa te coverage of their needs. This stabil ity  in 
thi s respe ct is now obtain ed thro ugh  the  medium of term  c ont rac ts which a re  bi­
latera l, obliga ting the  c ar rie r to furnish  the  equipm ent and  perform the service, 
also obligating the  receiver  to furnish  the  tonnage to be moved. Th is gives the  
con trac tor adeq uate  assurance  to war ra nt  his furn ishing and  maintain ing  ade ­
quate equ ipmen t to main tain the require d schedules.

If  common ca rr ier res tric tions were placed upon these  car rie rs, the cost of 
moving the  goods would ma ter ial ly increase, which, toge ther  with the  hazard 
of obta ining an ade quate  service,  would undoubted ly force  such movements into  
priv ate carr iage.

We urge your  Commit tee on Tra nsp ortation  and Aeronaut ics of the  Commit­
tee on In ters ta te  and Fore ign Commerce to recommend aga ins t thi s legislat ion 
in the  Congress.

We app reci ate thi s opp ortuni ty of expressing our views in thi s ma tte r and 
respe ctfuly requ est th at  they  be made a perman ent pa rt of the record.

Very tru ly yours,
J.  H. Wilh ar m, 
Director o f Traffic.

The Chairman. The committee will now adjourn.
(Whereupon, at 11:50 a.m., the hear ing was adjourned .)
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