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ICC EMPLOYEE BOARDS

MO NDAY, JUNE  12, 1961

H o u se  o f  R e pr e se n t a t iv e s ,
S ubcom m it tee  on  R eg ula to ry  A g e n c ie s  

o f  t h e  C om m it te e  on  I n t e r st a t e  an d F o r eig n  C o m m erce ,
Washing ton,  D.G.

The subcommittee met a t 10 a.m., pursuant to notice, in room 1334, 
New House Office Building, Hon. Oren H arris (chairman of the full 
committee) presiding.

Present : Representatives Harr is, Flynt , Moss, Rogers of Florida, 
Springer, Younger, and Thomson.

Also present: Andrew Stevenson, professional staff member; Allan 
H. Perley, legislative counsel, House of Representat ives; Charles P. 
Howze, J r., subcommittee chief counsel; Rex Sparger, subcommittee  
special assistant; and Herman Clay Beasley, subcommittee clerk.

The C h a ir m a n . The subcommittee will please come to order.
Today we are holding hearings on H.R. 6716, a bill to amend sec­

tion 17 of the Inte rsta te Commerce Act to authorize the Commission 
to delegate three-man employee boards power to make decisions in 
cases in which a hearing has been held and which do not involve issues 
of general transportation  importance , the right of fu rther appeal to an 
appellate division whose decision would be administ ratively final.

I think it is appropria te at  this time to commend the Commission 
for having so energetically these past few months engaged in a program 
of revising its rules and procedures to provide for the various delega­
tions of authority  coping with matters which hithe rto have gone to 
the Commission, in an effort to expedite the handling of the great 
number of cases which are before the  Commission for its decision.

It  is m y understanding that  in most particu lars these revisions of 
the Commission’s procedures have been accomplished by rules under 
its existing statutory auth ority, and tha t the Commission believes 
in the  i nstant  case it is necessary to have an amendment to the I nte r­
state Commerce Act to provide for the type of decisions involved here.

At this point a copy of the bill will be inserted in the record.
The report of the Bureau of the Budget will also be included in the 

record at this point.
(The bill and reports thereon  follow:)

[H.R . 6716, 87th Cong., 1st sess.]

A B IL L To amend section 17 of the In ter sta te Commerce Act to provide for furth er delegation of duties to 
employee boards

Be it enacted by the Senate and House of Representatives of the United States of 
America  in Congress assembled, Tha t para<>raph (5) of section  17 of the In ter sta te 
Commerce Act, as amended (49 U.S.C. 17(5)), is amended by Changing th e para­
grap h designa tion from “ (5)” to “ (5)(a )” and by adding the  following new sub- 
paragraph :
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2 ICC EM PL OY EE  BOARDS

“ (b) N otw ithst an din g an y o th er pr ov is ion of th is  se ct ion,  in  any proc ee ding  
in  which  th e  Co mmiss ion ha s no t af fi rm at iv ely de te rm in ed  and an no un ce d th a t 
an  iss ue  of  ge ne ra l tr ansp ort a ti on  im po rt an ce  is in vo lv ed , b u t whi ch  inv olve s th e  
ta k in g  of te st im ony a t a pu bl ic  hea ring , in clud ing th e  su bm ission , in  whole  or in 
p art , of te st im ony in w ri ting  under oat h , a bo ar d co mpo sed of  th re e or  mo re 
eli gib le em ploy ee s, es ta bl ishe d as p ro vid ed  in  p ara gra ph  (2) , m ay  st ay  o r po stpo ne  
a  re co m m en de d or de r of a jo in t board  es ta bl ishe d purs uan t to  se ct io n 205 of p a rt  
I I  or  of an  ex am in er  ap poi nte d p u rs u an t to  se ct ion 11 of  th e  A dm in is tr at iv e Pro ­
ce du re  Act , an d su ch  bo ar d,  up on  it s ow n mot io n may , or  whe re  ex ce pt ions  ar e 
file d sh al l, reco ns ider  th e  m a tt e r e it her up on  th e  sa m e reco rd  or a ft er fu rt her  
he ar in g,  and su ch  re co mmen de d ord er  shall  th er eu pon be st ayed  pe nd ing fin al 
dete rm in ati on  th er eo f by  th e  board , an  ap pel la te  divisio n,  or  th e  Co mm iss ion . 
As us ed  in  th is  su bpar ag ra ph,  th e  te rm  ‘reco rd ed  ord er’ em br ac es  an  in it ia l deci­
sio n or  re co m m en de d de cis ion w ith in  th e  mea ning  of se ct ion 8 of  th e  A dm in is tra­
ti ve Pro ce du re  A ct .”

E x ecutiv e  Off ic e  of  th e  P resid en t ,
Bur ea u of  th e  B ud ge t,

Wa shing ton , D. C. , June  12, 1961.
Hon . O re n H ar ri s,
Ch airm an , Com mit tee on Int ersta te an d Foreign  Commerce,
Ho use  Oj Rep resentat ives , Was hing ton,  D.C .

M y D ea r M r. C ha irman : T h is  will  reply to  you r le tt e r of  M ay  2, 1961, 
re que st in g a re po rt  fro m th e B ur ea u of th e  Bud ge t on H .R . 6716, a bill to  am en d 
se ct ion 17 of th e In te rs ta te  Com m er ce  Act to  pr ov id e for  fu rt her de leg at ion of 
du ties  to  em ploy ee  bo ards .

In  his  me ssage of April 13, 1961, to  th e  Co ng ress  on  “ R eg ula to ry  Agencies of 
O ur  G over nm en t” (H . Doc. 135),  th e Pre si de nt  em ph as ized  th e  need  to  give 
ag en cy  he ad s th e st a tu to ry  a u th o ri ty  to  de lega te  wo rk th a t co uld bet te r be 
pe rfor m ed  a t low er levels . H .R . 6716 ha s th a t ob ject ive.  Ac co rd ingly,  en ac t­
m ent of th e  bill wo uld  be co nsi st en t w ith  th e adm in is tr a ti on’s ob ject ives .

I t  is  s ug ge sted  t h a t th e  w ords  “ reco rd ed  or der ,” wh ich  appea r in lin e 13, pa ge  2 , 
of H .R . 671 6 be ch an ge d to  “ re co m m en de d or der .”

Sinc erely  yours ,
P h il lip  S. H ug he s,

Ass is tant  Director  fo r Legis lat ive  Reference.

The Chairman. Our first witness this morning is Mr. Everett 
Hutchinson, Chairman of the  Inte rsta te Commerce Commission.

Mr. Hutchinson, I observe th at you have several of your associates 
here and staff members. I think  it would be appropriate to identify 
them for the record at this time.

STATEMENTS OF EVERETT HUTCHINSON, CHAIRMAN, AND
LAWRENCE K. WALRATH, MEMBER, INTERSTA TE COMMERCE
COMMISSION

Mr. Hutchinson. Thank you, Mr. Chairman.
Commissioner Freas, of California.
Commissioner Tuggle, of Kentucky.
The Vice Chairman of the Commission, from Georgia, Mr. Murphy.
Commissioner Walra th, Florida.
Commissioner Goff, Idaho.
Several of our staff members, the Secretary of the Commission, 

Mr. McCoy.
Commissioner McPherson, of Pennsylvania.
The Director of the Commission’s Bureau of Operating Rights, 

Director Stillwell.
The Assistant Director of the Bureau of Rates and Practices, 

Mr. Prout.
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The Chairman. Mr. Hutchinson, before you sta rt, I notice we have 
here in the room today one very important spectator, apparently  
appointed to find out how the committee trea ted you this morning.

We are glad to see Mrs. Hutchinson in the audience this morning.
Mr. Hutchinson. Than k you, Mr. Chairman.
The Chairman. I am sure tha t will cause you to do your usual 

best job.
Mr. Hutchinson. It will, indeed.
Mr. Chairman and members of the subcommittee, my name is 

Eve rett  Hutchinson. I am the present Chairman of the Inte rsta te 
Commerce Commission and have served in that capacity since Jan­
uary 1 of this year.

T am appearing today to testify on the Commission’s behalf on a 
bill, H.R. 6716, which was introduced by the chairman of this com­
mittee , at our request,  and which would give effect to legislative 
recommendation No. 1 in our 74th annual report  to Congress.

H.R. 6 716 would amend section 17 of the Inte rsta te Commerce 
Act to permit the Commission to delegate to boards of three or more 
qualified employees author ity to make decisions in certain cases in 
which a public hearing  has been held, but which do not involve 
issues of general transportation  importance.

It would also authorize the Commission to limit appeals from such 
decisions to appellate divisions of the Commission whose decisions 
would be admin istratively final.

In recent years, as a result of the enac tment of new laws, intensified 
competition as between carriers, and our generally expanding economy, 
the workload of the Commission has steadily increased. This growth 
in the workload has, in turn, resulted in a corresponding increase in 
the average time required to dispose of proceedings coming before us.

A corollary effect has been to make it more and more difficult for 
members of the  Commission to find the necessary time to devote to 
consideration of m ajor transportation issues.

As a part of a rath er extensive program to remedy this situation, 
the Commission has already taken steps under existing law to limit 
the right of appeal from division decisions to the full Commission to 
those cases involving issues of general t ransporta tion importance.

The Commission has also delegated additional duties to its staff, 
including the creation of many new employee boards to consider 
matt ers arising in nonadversary or uncontested proceedings which do 
not involve the taking of testimony at a public hearing.

The importance of these actions was emphasized in the President’s 
recent special message to the Congress on regulatory  agencies. The 
President noted tha t—

So me  prog re ss  in th is  d ir ec tion  [re ducin g workloa ds ] ha s al re ad y been  mad e by  
th e  In te rs ta te  Com merce  Co mmiss ion in th e  p ast  2 m onth s,  wh ich  ha s del eg at ed  
to  in tr a- ag en cy  bo ar ds  so me 18,000 m att ers  w hich  oth er w is e wo uld  ha ve  re qu ir ed  
th e  a tt en ti on  of a  Com m ission er , a pa ne l of th a t Com mission , or  th e Co mmiss ion 
as  a wh ole .

Notwithstanding the benefits being realized from these changes in 
procedure and delegations of authority , there still remain a large num­
ber of cases which could be acted upon bv experienced three-man 
employee boards, subject to petition to an appellate  division whose 
action would be administratively final.
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The cases we have in mind in this connection are those which do 
not involve issues of general transporta tion importance,  but which, 
nevertheless, are now required to be decided by regular  divisions of 
the Commission when exceptions are filed to the hearing officer’s 
report and recommended order, or such recommended order is stayed 
prior to its effective date.

Since most cases involving hearings are confined to evaluating the 
evidence and resolving the issues in the light of established precedents, 
they are readily susceptible to review by boards of three qualified 
employees instead of regular divisions of the Commission under the 
present provisions of section 17 of the act.

H.R . 6716 would authorize the Commission to adopt this procedure, 
thereby enabling it not only to expedite the more routine types of 
cases But also allowing members of the Commission more time to 
devote to matters of major transportation  importance.

In this connection, I wan t to emphasize tha t this bill would not 
necessarily make final the actions of the proposed boards inasmuch 
as a righ t of appeal would lie to an appellate division.

Various groups, organizations, and individuals familiar with the 
problems of the regula tory agencies have endorsed more extensive use 
of employee boards, and the  Commission itself, in its 73d and 74th 
annual  reports, recommended legislation to permit the further delega­
tion of such authority.

In addition to this, grea ter utilization of such boards was recom­
mended by the management firm of Booz, Allen & Hamilton in its 
survey  of the Commission’s organization and procedures made in 1960 
at the request of the Bureau of the Budget.

Also, in the October 1, 1960, report of the  Special Advisory Com­
mitte e of Practitioners, created by the Commission in November 1959, 
and in the report on regulatory agencies to the President-elect, dated 
December 1960, prepared by the Honorable James M. Landis, former 
dean of the Harvard Unive rsity Law School, recommendations were 
made tha t employee boards be used to a greate r extent .

The Booz, Allen & Hamilton report stated , in part , as follows 
(vol. II,  p. VII-23 ):

The employee board device is the  most satisfac tory  technique  available to the  
Commission below the  level of a division for securing balanced teamwork in 
responsible decision making in the area  of rules and  oth er decisional activ ities . 
The  exist ing boards work well and  responsibly  and dispose of much work which 
otherwise would find its way to  the  desks and councils of alre ady  overburdened 
Commissioners.

The use of employee boards shou ld be much expanded * * *.

Volume II I, page IX -59 :
* * * certa in legislat ive changes will be required for major reduc tions in 

caseload at  the division level and for majo r increases  in the  t ime available on t he  
pa rt  of Commissioners for cons ideration  of broader aspects  of regulation. Of 
pa rti cu lar  importance  is legislation  authorizing delega tion to  employee boards  of 
final jurisdiction over those  e lements  of the  overwhelming caseload which are not  
of nat ional transp ortation importa nce .

We believe tha t our recen t actions in creating 12 new employee 
boards, and of limiting appeals, will go a long way toward speeding 
up the disposition of cases and in affording Commissioners more time 
to devote to important policy considerations.

However, we also feel that  a great deal more remains to be accom­
plished. The enactment of H.R. 6716 would represent an im portan t
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step in that  direction. We therefore urge tha t you give this measure 
your favorable consideration.

Mr. Chairman and members of the subcommittee, we appreciate 
this oppor tunity to appear and express our reasons for requesting the 
enactment of this measure.

At this point, Mr. Chairman, if I may, I should like to call your 
atten tion to an error on page 2 of the bill. The first word on line 13 
should be “recommended” instead of “ recorded .”

If there are any questions I shall be glad to t ry  to answer them, Mr. 
Chairman.

Mr. Moss (presiding). Thank you, Mr. Hutchinson .
Mr. Younger. On page 1, you state , “bu t which do not involve 

issues of general transportation importance.” Will you give a s imple 
of a case you have in mind.

Mr. H utchinson. I think a good example would be a simple appli­
cation for extension of a motor carrier operating authority to serve a 
new plant, or something of th at sort.

Tha t might be a case tha t would fit the procedure under the legis­
lative authority we seek.

Mr. Younger. New routes? Do you include new routes?
Mr. Hutchinson. Yes; new’ routes to a limited extent. Yes, 

Mr. Younger; I think so.
But the Commission would have to work this out, after the auth or­

ity  is granted, if it  is because it is a lmost impossible, as I view it, to  do 
more than give examples of what  might fit the procedure—just as I 
have tried to do in response to your question.

Mr. Younger. On page 2, I am glad and happy to see you make a 
remark there about the fact “in recent years * * * and our generally 
expanding economy.”

If I am properly informed by the press and a lot of speeches tha t 
have been issued, we have not had any expanding economy in recent 
years;  it  has been completely static.

Can we take your state men t here as p ret ty authentic tha t wre have 
had an expanding economy?

Mr. H utchinson. Well, there has been unquestionably some stag­
nation  very recently, but  in the last decade, for example, there we 
have had a generally expanding economy.

The rate of expansion, as I unders tand it now, measured by the 
gross national product, is accelerating as we s it here this morning.

Mr. Younger. On page 7 you say:
The  enactment of th is bill would r epresent  an im porta nt step  in th at  direct ion.
Now, are there other legislative steps that  m ust be taken tha t you 

know of now?
Mr. Hutchinson. This, I believe, Mr. Younger, is the only one 

we have requested th at  relates directly to the adjudicatory process 
or the decisional process.

We do have othe r recommendations in connection with other 
phases of our work, n otab ly enforcement, to enable us better  to deal 
with such problems as the “gray area” in trucking and so forth.

Mr. Younger. So far as the Commission knows now, this is the 
only piece of legislation tha t will be necessary to give you the authority 
to reorganize and handle  your workload in the way you think it 
ought to be handled?

72197—(61------2
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Mr. Hutchinson. Yes, it is, Mr. Younger.
Mr. Younger. Tha t is all, Mr. Chairman.
Mr. Moss. Mr. Rogers.
Mr. Rogers of Flor ida. Mr. Chairman, T think he has made most 

of the questions T had in mind pretty clear. T want  to make sure, 
however, that,  with these employee boards consti tuted by three men 
who hear these matters,  your procedures would permit, as a matter 
of right,  an appeal from any decisions.

Mr. Hutchinson. Yes, Mr. Rogers. I attempted to emphasize 
tha t.

Mr. Rogers of Florida. It  is a matt er of right and is not decided 
by the Commission as to whether they would accept an appeal, or 
not. Js that  correct?

Mr. H utchinson. Th at is correct; yes, sir.
Mr. Rogers of Florida. These boards are not to go into matters 

or problems of general transportation importance?
Mr. Hutchinson. Th at is correct.
Mr. Rogers of F lorida. Now, how and by whom is the determina­

tion of whether a m atter of general transp ortation importance made? 
Who determines th at question?

Mr. Hutchinson. The Commission would determine tha t, Mr. 
Rogers.

Mr. Rogers of Florida. Are there any particular guidelines tha t 
you have?

Mr. Hutchinson. Frankly, the guidelines are very difficult, indeed, 
to establish. Perhaps the best approach to this would be through the 
precedents in the cases themselves, rathe r than on some theory—tha t 
is, a t the outset, on some rule not based on experience.

Mr. Rogers of Florida. Now, suppose a ma tter  were referred to 
the three-man employee board on a first determination th at the ma tter  
was not of general transpor tation importance. It  is then appealed?

Is it your idea to have it appealed to a division?
Mr. Hutchinson. From a board, yes.
Mr. Rogers of Florida. Now, could the Commission step in, if 

someone felt that  it was a matte r of general transp ortat ion importance 
on the board and the board then determined it is? Would you have 
the author ity to step in and bring that from the division to the entire 
Commission?

Mr. Hutchinson. The Commission would have tha t authority  at 
all times, sir.

Mr. Rogers of Flor ida. If someone did refer a mat ter which later  
turned out was of general transportation importance, the Commission 
could step in and bring it  before the Commission?

Mr. Hutchinson. Th at is correct. The Commission could, you 
might  say, recall a proceeding a t any stage of the process.

Mr. Rogers of Florida. Now, who would appoint these various 
boards? Is that  done bv  the Chairman?

Mr. Hutchinson. Well, the appointments to the boards tha t we 
have now are made by the Commission.

Mr. Rogers of Florida. The full Commission?
Mr. Hutchinson. And there is no change in this contemplated.
Mr. Rogers of Florida. Will these employee boards be given the 

same types of cases? Will you have certain employee boards which 
handle particular  factfinding procedures, or what is your idea?
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Mr. Hutchinson. I do not know tha t I could say now what  the 
degree of specialization would be. I am sure there would be some as is 
presently  the case with existing boards.

Mr. Rogers of Florida. In any of those boards do you change or 
rota te personnel at  all?

Mr. H utchinson. There  is actually in practice  some rotation or 
some changes by reason of such things as vacations and normal 
attri tion , bu t there is no plan.

Mr. Rogers of Florida. There is no plan?
Mr. Hutchinson. There is no planned or built-in rotation.
Mr. Rogers of Florida. Who would refer these cases to the em­

ployee boards? Would it be done by staff members?
Mr. H ittchi nson. It would normally be done by staff, but on a 

more or less autom atic basis.
Tha t is to say, cases would be assigned in rotation to the extent 

practicable.
Mr. Rogers of F lorida.  Now, who would oversee or what method 

of overseeing have you planned for a review of this referral? This 
gets back, of course, to the problem of deciding whether or not it is a 
ma tter  of general transp ortation.

Mr. H utchinson. You mean a review of the assignment of pro­
ceedings?

Mr. Rogers of Florida. Yes.
Mr. H utchinson. The good judgment of members of our staff, tha t 

is the higher levels of our staff, the members of the Commission.
I do not know tha t you could call this a plan, but it would seem to  

me to be a fairly effective review of the procedure.
Mr. Rogers of Florida . Would it be advisable to have members, 

spot check the referrals. Here it may be tha t determination of a 
general transportation problem is really the crux of the problem of 
whether  or not it goes to the employee board.

Mr. Hutchinson. Actually, there are matters that  would be re­
viewed, in a sense, on a day-to-day basis. Division 1, for instance, 
which is the operating right s division of the Commission, is headed 
by Commissioner Walrath  of your State, Mr. Rogers. He is sitt ing 
here with me. Mr. Walrath , as Chairman of that Division, and the 
othe r two members of the Division would actua lly review this pro­
cedure more or less on a day-to-day basis.

If in their judgment any case were improperly assigned I think it 
would come to their atte ntio n fairly early.

Mr. Rogers of Florida. And if counsel did not feel it should go to 
the employee board, they would bring to the attention of the division 
under the proper procedure.

Mr. H utchinson. This is correct ; they would make representations,
I imagine.

Mr. Rogers of Florida. T might say T have very great confidence 
in Mr. Walrath, of the Commission. Particular ly since he is from 
Florida.

Mr. Hutchinson. Thank you, Mr. Rogers.
Mr. Moss. I am not clear in my own mind on this mat ter of who 

would assign these mat ters  to an employee board.
Mr. Hutchinson. These are ma tters that  go to boards now. What 

we seek here would be just additional boards. Cases that are assigned 
now are assigned as I indicated  earlier, by the  Direc tors of the Bureaus



8 ICC EM PLOYEE BOARDS

more or less automatically. Tha t is to say, they are assigned in rota ­
tion, insofar as practicable, to borrow a phrase from the Administ ra­
tive  Procedure Act.

Mr. Moss. Is it under delegation from the Commission to him?
Mr. Hutchinson. Yes, sir; tha t is one of their  duties now with 

respect to proceedings handled by existing boards and I would antic­
ipa te tha t the Commission would place the same sort of responsibility 
on the directors with respect to any additional authority  tha t might 
be granted  by reason of the adoption of this legislation.

Mr. Moss. Could the  Commission delegate to you as Chairman the 
auth ority to assign these matters?

Mr. Hutchinson. Yes.
Mr. Moss. It  has the authority to delegate specifically to you for 

redelegation?
Mr. Hutchinson. I believe, Mr. Moss, th at the Commission could 

pu t this responsibility on any one it chose.
Mr. Moss. Who would have the right to ask the Commission to 

make the determination t ha t the matte r was of general transportation  
importance if tha t was their conviction, even though initially the case 
had been assigned in the absence of an affirmatively determined and 
announced policy?

Mr. Hutchinson. Those officials whom the Commission might 
designate, such as a member of the Commission or the chairman of the 
Proceedings Division.

Mr. Moss. You indicated in response to a question by Mr. Rogers 
th at  the Commission could at any point step in and review and take 
jurisdiction in any of these matters.

Mr. Hutchinson. Th at  is correct.
Mr. Moss. We are talking here about an action which takes place 

when the Commission has not made an affirmative determination. 
Supposing there is someone who wants the Commission to pass on 
this question. Do they  have the right to petition the Commission 
to review the mat ter in making tha t determination?

Mr. Hutchinson. Perhaps I can answer your question this way. 
The Commission now has author ity, which was given in the Trans­
porta tion Act of 1940, to limit the right of appeal from decisions of 
a division to the entire Commission to cases of general transportation  
importance. Those are the same words of a rt, so to speak, tha t we 
are using here.

The legislative h istory of the 1940 act indicates that this is a mat­
ter  which, for practica l purposes, must be left to the discretion of 
the Commission.

I woidd hope that this would be the situation here—that is it would 
be a mat ter of discretion with the Commission, as to how far a case 
could go before becoming adminis tratively  final and could be taken 
to court under another paragraph of section 17.

Mr. Moss. You are saying tha t the Commission has discretion to 
determine tha t a m atter is of general transportation  importance.

Mr. Hutchinson. Th at is exactly what  I am saying, Mr.  Chairman.
Mr. Moss. But here is a contemplated action when the Commission 

has no t affirmatively determined. How do you bring it  then before the 
Commission if you feel such a determination should be made before 
the mat ter is heard by one of these employee boards?
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Mr. Hutchinson. Of course, if you had to affirmatively pass on 
that question in every case, you would just  be adding another issue to 
be adjudicated by the Commission. In tha t event, the legislative 
auth ority sought would be as a practical matt er, a nullity. You 
would not have accomplished anything.

Mr. Moss. A means whereby this ma tter  could be brought before 
the Commission other than  on its own motion.

Mr. Hutchinson. There is a means, but if this were done, Mr. 
Chairman, you would simply add a step rath er than take out a step.

In other  words, to the parties,  at least to those who are resource­
ful—and tha t would be most, of them—this would be an issue in every 
case unless it  is le ft as a m atter of discretion with the Commission.

So that  instead of having, for instance, in a given case the issue of 
convenience and necessity to determine, you would have also the 
issue of general transportation importance. This would certainly 
not relieve the problem th at  we have in any way.

Mr. Moss. If this were a case of general transportation importance, 
it would not be heard by one of these employee boards; is that  correct?

Mr. Hutchinson. That is correct.
Mr. Moss. Now, then, I am interested in a ma tter  tha t has been 

assigned almost routinely to an employee board, but I am convinced 
tha t is a mat ter of general transportation importance.

How do I get tha t question considered?
Mr. H utchinson. As a par ty?  You are a p arty in your example?
Mr. Moss. Can 1 petit ion the Commission a t that point to review 

jus t that  question?
Mr. H utchinson. As I have said, Mr. Chairman, the hope is that 

this ma tter would be left  to  the discretion of the Commission.
Mr. Moss. How do you get the Commission to exercise its dis­

cretion?
Mr. H utchinson. Well, the Commission exercises its own dis­

cretion?
Mr. Moss. Only?
Mr. H utchinson. I would not say “ only.” Certa inly I would not 

think you could prevent part ies from taking a position, for instance, 
or urging a particular ma tte r if they felt that it was important  to 
them, but,  there again, unless this is left to the  discretion of the Com­
mission instead of relieving the situation  that bothers us i t would be 
aggravated, Mr. Chairman.

Mr. Moss.  I recognize tha t. I am concerned with the question of 
who, if anyone, will have the right to ask the Commission to make 
such a determinat ion.

Remeber, you are proposing an action here in the absence of a 
determ ination-----

Mr. H utchinson. In the absence of a determination by the Com­
mission th at a matte r does involve an issue of general transp ortation 
importance, the issue is not there at least according to the Commis­
sion, and the decision would be final and the parties  dissatisfied with 
tha t decision would go from that  decision to the courts.

Mr. Moss . Then can I paraphrase what you are saying tha t there 
is no way and no one has the right  to bring this ma tte r before the 
Commission? Tha t is the impression t ha t I have received.

The Commission can exercise its discretion on its own motion, but 
in the absence of action by the Commission on its own motion, then
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no one lias the  rig ht  to br ing  this  m at te r to the  Commission and  
requ es t de termination.

M r.  H utch inson. Mr. Ch air ma n, we hav e th is now with  respec t 
to ot he r typ es of eases , th a t is, those coming to the  D ivis ion . This is a 
m at te r th at  sort  of moves  along with  the  case, hu t it does not mean 
th at  the  Comm ission  would  pass aff irm ativ ely  on thi s as an issue in 
the  case  the same as i t wou ld the m at te r of conv enience and  necessity . 
If  you wri te th at  i nto  the  law  we would  be worse off than  we are now.

Thi s is the point th at  I wou ld like to make.  I t is ou r hope th at  it 
wou ld be le ft as a m at te r of disc retion with the  Comm issio n. Pa rti es  
ha ving  a final decision  by  the Commiss ion could  go to cou rt.

Mr. Moss. The ass ign me nt of cases conte mpla ted  und er this  pro­
posed lang uage is mad e by  the  Commission st af f; is th at correct?

M r.  H utchinson . T hat is cor rec t, yes.
M r. Moss. Now, will th e Commiss ion ad op t rules which  spell ou t 

ra th er  clea rly the catego ries  of cases wh ere the  sta ff would  be permit ted 
to ma ke assignm ents  to the conte mp lat ed  hea ring panel , or employee  
board ?

Mr. H utchinson . I t  wou ld not be a hearing  pan el. We hav e th at 
au th or ity now. We can ha ve  cases hea rd by  them.

Mr. Mo ss.  I mean em ployee  panel.
Mr. H utchinson . It  wou ld be a review pane l. I t  would be the 

bo dy  to make the  ini tia l decis ion in cases which had previously  been 
the s ub ject  of a reco mm end ed rep ort  b y a h ear ing  officer.

Mr. Mo ss.  Then we ha ve  thes e employee panels now and the y are 
going to hav e cases assi gned to them .

Will the  assi gnm ents  be made under rule s which spell out ra th er  
clea rly  the  guidelines to be  followed in the  typ es  of eases  where such 
ass ign ments  are made?

Mr. H utch inson. Yes,  thi s would  be done.
Also, Mr.  Ch airma n, it might  be usefu l if I called at tent ion to one 

of ou r general  rules  of  pr ac tic e. Tha t is r ule  1.102. It prov ides th at  
when the  subjec t m at te r of an y desire d relief  is not spec ifica lly covered 
by  the rules in this pa rt , a petiti on  seeking suc h relief  and stat in g 
the reasons the refor may  b e served and filed.

Ev en  und er this  rule  a pa rty has  the  rig ht to seek relief which he 
cou ld not seek in any othe r way .

Mr. Moss. Then if you are  no t going to adop t rule s cove ring the  
catego ries of cases to be assigned in this ins tan ce,  you feel th at  the  
rules  t hat  you alr eady  hav e are ad equa te to permit the  assi gnm ents to 
the employee hoar ds th a t are  au tho rized u nder thi s prov ision .

M r. H utchinson . 1 wou ld no t wa nt  to say  th a t we would no t 
ad op t rules.  I would ra th er  say  we would  adopt rul es if sati sfa cto ry 
guidel ines  could be es tab lished to det erm ine  wh at would  co ns titute 
cases involving issues of general  tra ns po rta tio n imp ortanc e aft er  
some experience.

In  othe r words, as I ind ica ted  prev iously,  the  best guides th at  I 
kno w of would be in th e cases th at  had been decided  und er the  
procedure . It would be mo st difficult, indeed , to establish rules 
befo re we had  had th at expe rience.

Mr. Mo ss.  Mr.  Younger , do you  wish to ask  a question at thi s 
po int ?

Mr. Youn ger . I was won der ing,  Mr . Ch air ma n, if we could not 
by  a rule  fix the res ponsibi lity for the  assi gnm ent  of these cases on 
the cha irm an of the  div isio n in which divis ion the case would  fall?
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Mr. ITi jtchinson. Well, actually, Ibis could be done, but it is 

contemplated, tenta tively , of course, that this would be done no t at 
the Commission level, but  at the staff level.

Mr. Younger. Yes, but  would it  not be well to fix some responsi­
bility. I think tha t is what  Mr. Moss and the  rest of us have in mind.

If the appeal was made by an individual who tho ught tha t he had 
a very impor tant case to whom on the Commission could he appeal? 
Why could not tha t be handled by rules fixing some responsibility in 
the chairman of the division?

Mr. H utchinson. This could be done, Mr. Younger, certainly. 
The question, as I see i t, would be whether in doing this we created a 
bigger problem than the one we are trying to solve—tha t is, created 
more work for the chairman of a particular division, for instance, 
than he now has in considering a case without the issue of general 
transporta tion importance.

Mr. Younger. I agree with  that .
From an administ rative standpoin t he would not have to make the 

actual  assignment, bu t you would have in your machinery the responsi­
bility so tha t if you did have a complaint you would have somebody 
responsible for the decision. That is the only thing I find.

Mr. H utchinson. I think this could be done.
Of course, all these things now go to a division.
Mr. Younger. But you can do tha t by a rule. You would not 

need any additional legislation to accomplish tha t purpose.
Mr. H utchinson. You mean without this legislation we are seek­

ing?
Mr. You nger. No, I mean any further legislation in this particular  

bill you accomplish by rule the fixing of responsibility in connection 
with the assignment of cases.

Mr. H utchinson. It  could be done.
Mr. Younger. Tha t is all.
Mr. Moss. Mr. Chairman, in the new subparagraph (b), insofar 

as it deals with recommended orders of examiners, why is the provision 
limited in its application to any examiner “appointed pursuant to 
section 11 of the Administrative  Procedure A ct”?

How does this gibe with paragraph 10 of section 17. which is the 
provision authorizing reference of matters to examiners?

Paragraph 10 describes the examiners as any “examiner of the 
Commission.” Are these two provisions intended to cover the same 
examiners? If so, should not  both describe examiners in the same 
way? If not, why not?

Mr. H utchison. Are you reading from the bill, Mr. Moss? 1 
think I can answer your question in this way:

Only an examiner qualified under section 11 of the Administra tive 
Procedures Act can hear a case. Is tha t the chairman’s question?

Mr. Moss. Then the two provisions cover the same examiners?
Mr. H utchinson. Well, it covers hearing examiners. It  covers 

cases th at have been the subject-----
Mr. Moss.  Then your answer would be in the affirmative?
Mr. H utchinson. I think so. I am not sure jus t what your question is.
Mr. Moss.  You have a copy of the question right there before you.
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Mr. H utchinson. The answer is “Yes,” except possibly to this 
exten t:

A Commissioner can hear cases also. It  would apply to tha t kind 
of proceeding, but I would think perhaps it is unlikely tha t it would 
as a practica l matte r.

Mr. Moss. Mr. Harris.
The Chairman. Mr. Hutchinson, I do not  want to appear repeti­

tive. I may ask a question or two tha t has already been discussed 
in view of the fact tha t I was unavoidably detained on other business 
the last  few minutes.

Do you feel tha t this bill is necessary to complement the actions 
which have been taken by the Commission to improve yo ur procedures 
to expedite the work of the Commission?

Mr. Hutchinson. Th at is correct, Mr. Harris. We estimate, 
although it is just  an estimate, tha t this legislation would re lieve the 
Commissioners of some 1,600 case each year that would a/1 in the 
category  tha t we have been talking about.

In othe r words, those that  do not involve the issues of general 
transporta tion importance.

The Chairman. In other words, you feel that there are some 1,600 
issues or ma tters before the Commission t ha t could be taken care of if 
this proposed legislation is enacted and Congress provides th at au thor­
ity to the Commission?

Mr. Hutchinson. This is our es timate, yes.
The Chairman. By the action of the Commission in the last year, 

I would say, whatever  time it has been since your first reorganization 
proposal, how many matters or questions before the Commission 
have been disposed of?

Mr. H utchinson. I am sorry. Could you give me the question 
again?

The Chairman. By the action of the Commission recently, in the 
last  several months, in i ts reorganization proposals within the frame­
work of the Inters tate  Commerce Act, how many questions or issues 
have been disposed of by the Commission during this time?

Mr. Hutchinson. I thin k I can answer your question this way: 
Approximate ly 29,000 m atte rs are now bandied by boards tha t previ­
ously required the atte ntio n of a division of the Commission, a Com­
missioner, or the entire Commission.

Is that  your question, Mr. Chairman?
The Chairman. Yes, I suppose tha t would be an appropriate 

response.
When Dean Landis was before the committee on the reorganization 

proposal recently, he commented on the fact that within the last 
several months the Commission, tha t is your Commission, had dis­
posed of some 32,000 m atters pending before the Commission.

Mr. Hutchinson. I believe tha t figure would be a little high, Mr. 
Harris. To begin with, we had four, tha t is to say before we em­
barked on the reorganizations at the first of this year, we had four 
such boards and among them they were handling approximately 
11,000 decisions each year.

We have since added 12 boards and approximate ly 18,000 decisions. 
So that  the total now being handled by boards is approximately 
29,000 per year.
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Th e Chairm an. In ot he r words, you  ha d pri or to your  reorga niza­
tion fou r such  hoard s com posed of s taff  personnel?

Mr. H utchinson. Yes. The Suspension Bo ard , the  Fo ur th  Sec­
tion  Board , the  Te mpo rary  Au tho riti es Board , and the  Transfe r 
Board .

These  four boa rds  alt og eth er  were hand ling approx im ate ly 11,000 
m at te rs  per  year th at  were  no t the  subje ct  of the  hearing—informal 
proceeding s, you  migh t sav .

Th e Chairman. Were  t he y composed of st aff  personne l of th e Com ­
miss ion or do some me mb ers  of the  Commiss ion pa rti cipa te  in some 
of the m?

Mr. H utch inson. N o, sir, each  board  is com posed of, I believe, 
th ree employees  of  t he  Commiss ion.  Th ey  were all employee boards.

Th e 12 new hoa rds th at  we have cre ated since th e first  of the ye ar  
are  t he  s ame  type of b oa rd  an d cons titute d in the sam e ma nner as the  
exis ting  board s.
, Th e Chairman. And  th ey  have info rma l procedures?

M r, H utchinso n. That  is correct.
Th e C hairman. Since th e 4 you  had before, yo ur  reorganiza tion  

plan has established 11 more?
Mr . H utch inson. N o, 12 more. We now have  a tot al of 16 

emp loyee boards.
Th e Chairman. The 12 board s pa rti cip ati ng  will han dle  how ma ny 

decis ions?
Mr. H utch inson. 18,000 decisions per  year,  sir. This is an es ti­

mate , bu t we t hin k it is f air ly acc ura te.
Th e Chairman. Now, pr ior  to these 12 board s establis hed , who 

was han dling  thes e 18,000 mat ters?
Mr. H utch inson. Th ey  were  handled  by a commiss ione r, a div i­

sion of the Commission, or  the ent ire  Com miss ion,  Mr . Chairma n.
Th e C hairman. Th is hill, the n, will no t in any way  affec t thi s 

in tern al  organiz ation which you  have mentio ned  here ?
Mr. H utchinson . N o. W ha t this  bill would  do would  he to  allow 

the Commission to assign to well-qualified thr ee -m an  employee  
board s some of the  cases  of lesser importance th at have  neverth eles s 
been th e sub jec t of a he ari ng  and a recommen ded  repo rt  by the  hear­
ing officer.

Th e C hairman. Wha t ty pe  of cases of lesse r im porta nce do you  
have  in mind?

Mr. H utchinson . Well, the exam ple I gav e ear lie r was one for the  
extens ion  of a mo tor  ca rri er  opera ting ra te , for ins tan ce,  to serve a 
new pl an t, or som eth ing  of th a t sort .

The Chairm an. Tha t kin d, however , M'ould be subjec t to review 
by  the Commission or a div isio n in the  Com mission ?

Mr. H utchinson. A div ision of the  Com mission  sit tin g as an 
ap pe lla te  d ivision.

You see, Mr . Ch airma n, the decis ions th at  are now  made by board s 
are  subjec t to review by  a three-Comm iss ion er division sit tin g as an 
appe lla te divis ion. Fo r ins tan ce,  Suspension  Bo ard  act ions are  
reviewe d by  App ella te Divis ion  2.

Te mpo rary  Autho rit y Bo ard acti ons  are  rev iew ed bv Appel late  
Div isio n 1, and  so for th.

Tran sfe r Board act ion s by  the Fin ance Division, Div ision No. 3.
4' . . ii O I r  • •

72197—61------3
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The Chairman. In other words, on these particular types of cases, 
that  you referred to as of lesser importance, the division of the Com­
mission then becomes an appellate division?

Mr. Hutchinson. That is correct; yes, sir.
The Chairman. Now, suppose someone wanted a review by the 

full Commission, could th at  be obtained?
Mr. H utchinson. Not in this type case unless the Commission on 

its own motion or in its discretion determined tha t an issue of general 
transportation importance was involved.

The procedure for this, you might say, would be—or, rather, the 
recommendation for action would be made by a responsible staff 
member in the processing-----

The C hairman. Wha t abo ut the parties to whatever the proceeding 
migh t be?

Mr.  Hutchinson. I would anticipate tha t they would do this but 
as I tried to emphasize earlier, Mr. Harris, we would hope th at any 
auth ority  granted the Commission here would leave the determination 
of this issue as a ma tte r of discretion with the Commission. Other­
wise, we might have a situa tion where we would be adding an issue 
for the Commission to adjudicate-----

The Chairman. I do n ot say it is not  a right or proper procedure, 
bu t I do no t want to lock the door on the opportuni ty of a party to 
the proceedings to make a request for it.

Mr. Hutchinson. He could make the request—I suppose the first 
place he would make it would be a t the hearing if he felt he had this 
sort  of case.

The Chairman. Suppose you had a case that  was considered to 
be of less importance that  went to one of these employee boards, and 
the parties to the proceeding, a t least one side, was satisfied—I imagine 
the other side would be—but can anyone appoint the mat ter to be 
considered by the Division under the proceeding?

There is a sharp question involved there. The Division heard it 
and after  its decision would the parties or either of the parties to tha t 
proceeding then have the right to make application to the full Com­
mission for a review?

Mr. Hutchinson. Of course, the Division would not normally 
hear cases. The cases would normally be heard by a hearing officer.

The Chairman. I know it, but I am talk ing abou t after the decision 
is made and then the Division sitting as an appellate body hears it, 
that is they decide. Could the matter  then by application of the 
partie s involved be brought to the full Commission?

Mr. Hutchinson. The Division itself could call it  to the a ttent ion 
of the Commission, bu t, as I have indicated, the need is to cut down 
the number of issues that the Commission must decide.

The Chairman. I know tha t is the purpose of it,  but I am asking 
what is the ultimate  right of the individual. Tha t is what I  am trying 
to find out.

I would like to get that  on the record.
Mr. Hutchinson. He would not have a right of petition to the en­

tire Commission to review his case.
The Chairman. He would go direct from the Division to the courts, 

then?
Mr. Hutchinson. Yes, tha t is correct, unless the Commission, 

itself, on its own motion, within its discretion, if you please, found
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th a t the case is a  proceeding inv olv ing  an issue of gen era l tran sp or ta ­
tion importance.

Th e C hairman . As a m at te r of procedure , if you  ha ve  a m at te r of 
pol icy involved,  which a div isio n has  conside red,  an d the re is not ice 
of a ppeal to the  c ourts,  would  the Commission tak e a look  at  it to see 
wh eth er  the re is a m at te r of sufficient  tran sp or ta tio n imp ortanc e 
to w ar ra nt  full comm ission  revi ew?

Mr. H utchinson . The Com mission  would  have , I believe, the  
au th or ity to  do this , bu t I cou ld not say  wh eth er the  Commission in 
an ind ivi dual case would do thi s, or not, sir.

The C hairman . You mean you hav e set  up a pro ced ure  here  by  
your  own inter na l r eorga niz ation  p lan  w hereby  if you have  a m at te r of 
enough  importance to go to the cou rts,  the  full Com mission  is no t 
going to tak e a look at  i t to see wh at the  Com miss ion sho uld  do a bo ut  
it?

Mr. H utchinson . Ac tua lly , in practic e, the gen era l counsel calls 
these m at te rs  to the  at tent io n of the  Com miss ion, bu t, as I say , the  
need  is to cut  down the  nu mbe r of------

The C hairman . I know wha t the  need is. You  do not have to 
arg ue th at wi th me.

1 am try ing to find out wh at  the  procedure  is a nd  wh at  is the  rig ht 
of the  pa rti es  involved.

Mr. H utc hinson . The pro ced ure  would  be th at  the  decision of the 
divis ion would be final.

The C hairman . And it  wou ld go from the re to the  co ur t if there 
is an y appeal?

Mr. H utc hinson . Yes.
The Chairman . Now, in the ins tan ce of a case th at  is going to the  

court s an d which  the  court s are going to decide, would no t the  Com ­
miss ion the n th ink  tha t would be of suff icient importa nce for the  en tire  
Com mission  to look at before th ey  let it go to the  c ourt?

Mr . H utc hinson . That  is ha rd  to say . I do n’t kno w wh at the 
Com mission  might do in an indiv idua l case.

Th e Chairman. I know you do not know what the Commission 
mi gh t do, bu t could  the  Com mis sion do it if i t wa nte d to?

Air. H utc hinson . Yes, defin ite ly it could . As a prac tic al m at te r 
I would th ink the  Com mission  would look  at  it, bu t I ca n’t answ er 
yo ur  questio n categorica lly.

Th e Chairman . I would ce rta in ly  th ink th at  if you ha d an im­
po rtan t m at te r th at  was going to  the  court s that, the Commission 
would wan t to tak e a look  at  it to  d ete rmine  by  the full Com miss ion.

Now,  I have  gone ou t on th e limb to tr y  to protec t all of these 
Com mission s as such,  as a full Com mission . I hope th at  we have  the  
full support  of this Com mission  which is conside red to be the gran d­
da dd y of all commissions on th is pa rti cu lar typ e.

I wa nt  to  agree, and I am wh ole heart ed ly in fav or of ex pedit ing  the  
work and organizing it as you ha ve  said  here, bu t I do no t wa nt  to 
lock the door whereby the Com mission , itsel f, ul tim ately does not 
ha ve  the la st  word.

Now, my whole phi losoph y is to  prote ct the  Com mission  i n its  fina l 
decision  as a Commission.

Now, when you  bre ak  it down  and  the  Commiss ion does no t hav e 
fina l a ut ho ri ty  ove r the  co mplete  operatio n, the n y ou are  going to h ave
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trouble in the future with your Commissions, I can tell you tha t for 
sure.

But what I want to be certain  of, in this or any other plan, is tha t 
the Commission does have, under whatever procedure, the last voice 
in the  m atte r.

Mr. H utchinson. May I say this, Mr. Harris, you and your com­
mittee certain ly have the wholehearted support of this Commission 
in the work you are doing to strengthen this agency and other agencies. 
You and your committee have been of great help over the years.

If it  is proper to say so, we are greatful for this.
In answer to your question, the Commission would have authority, 

under what  we arc proposing, to take, you might say, a last look 
at  the ma tter  before it goes to the courthouse. Rule 1.102 of 
our rules of practice which I have already read into the record, would 
provide for jus t what you are speaking of, Chairman Harris.

The C hairman. I am glad to get tha t clarified.
Now, to make it definitely clear, I want again to ask how can it 

come to the attention of the  Commission.
You have said tha t the Commission can do it on its own initiative  

if it decides there is a question of sufficient national transportation 
importance.

Now, are you limiting the Commission, then, to any decision that 
might be made by the Commission on the right of review of any 
mat ter before you unless you decide it is a question of sufficient 
transp ortation importance?

Mr. Hutchinson. The matter  would be raised—it could be raised 
at  the beginning of the case—at  the hearing or by the hearing examiner 
in his report.

This would be before it got to the type of employee board tha t wo 
are talking abou t here this morning.

The Chairman. I follow you there, and into the employee board, 
and then from the board to the appellate  division?

Mr. H utchinson. But if the Commission, or a division of the 
Commission, or the chairman of a division designated by the Com­
mission, determined tha t the proceeding is one involving an issue of 
general transportation importance, it would not go to this board in 
the first place; it would go to the regular division for decision.

The Chairman. Yes, tha t is true, but the Commission would have 
to determine that.

Does the Commission make these determinations  before it is 
assigned to a hearing officer?

Mr. H utchinson. No, it would not.
The C hairman. At what point, then, does the Commission make 

a decision as to whether there is a question of national transporta tion 
importance involved.

Mr. Hutchinson. It  would make it, in the case of the board, we 
are talking  of here, before making the assignment to the board, it 
would be made by the Commission, by a division of the Commission, 
or by the chairman of the division to which the general subject matter 
was assigned.

The C hairman. After the hearing officer had concluded his work?
Mr. H utchinson. That  is correct.
The Chairman. And from the hearing officer it would go to a 

board, but before it went to the board the Commission would make 
that determination.
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Mr. Hutchinson. That is right;  yes, sir.
Mr. Chairman, may I ask the Chairman of Division 1 to comment 

in this area?
Mr. Walrath. Coming back to some questions Mr. Moss asked 

earlier, Mr. Chairman, which ties right in with what you are saying, 
I think  Division 1, which is the real volume spot down there, the 
way this thing works in practice now and the way the issue of general 
transp ortation comes to our a ttention is that at the o utset the hearing 
officer may note it  in his report.  If he does then of course tha t brings 
it  to our attention.

The Director of the  Bureau of Operating Rights  may notice it  and 
call it to our attention.  If he does do that , then we as a division have 
to pass t hat  question on to the Commission for a determination.

The Chairman. You cannot.
Mr. Walrath. We do not decide it ourselves. We must bring it 

to the attention of the Commission in th at event. There is a built-in 
protection all along the  way tha t this question will not be overlooked 
if it is meritorious.

Now I do not know how far I have answered Mr. Moss’ question 
but  actually in practice now the question does no t escape our atten­
tion and in turn the Division calls it to the attention of the Chair ­
man and the entire Commission.

Mr. Moss. Will the chairman yield?
You have not answered my question. You have explained to me 

more definitely how this ma tter  can reach the Commission through 
the machinery of the Commission

Mr. Walrath. Yes.
Mr. Moss. But you have not explained to me how I, as a par ty 

interested in the proceeding, can make certain that it is brought to 
the atten tion of the Commission.

Mr. Hutchinson. You woidd do tha t by taking  a position in the 
case. I suppose it could he noted on the application, if you wanted 
to sta rt it that early, or you could do it at  the hearing.

Mr. Moss. You are leaving an awful lot  to chance; because I can 
note it on my application , I cannot petition you to make this judg­
ment. 1 ou have a decision or order tha t is supposed to go into effect 
tha t goes to the three-employee review panel that will be created 
under  this section.

At tha t point I feel tha t the Commission should determine whether 
it is a mat ter of general tr ansportation importance.

Mr. H utchinson. Often it might he difficult to tell whether you 
hail an issue of general transp ortation importance until you knew 
what the evidence was and what the position of the parties might 
be on the law in the case, if there were legal issues involved.

Mr. Moss. I have not ye t been able to find the method whereby I 
can assure that  this question will be considered by  the Commission. 
Now Division 1 handles it in a certain manner which insures tha t if 
it  is raised bv the hearing examiner it  will be brought to your attention.

Do all divisions opera te under the same procedure?
F Mr. Walrath. In principle, Mr. Moss, they do. Actually, if you 
have raised the question as a  p arty before the hearing officer or even 
in your application, as the chairman suggests, and it has still been 
overlooked, let us say it has not been called officially to our a ttention, 
there is nothing to prevent you in the rules from ra ising it again in
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your exceptions to the hearing officer’s findings, you see. Tha t 
assures the fact that  it will come to the division’s attention if it is 
raised in the exceptions.

Mr. Moss. How do I note it, by what rules or regulations?
Mr. Walrath. Because we have to act on the exceptions under 

the rules of procedure in the Administrative  Procedure Act. We have 
to pass on those. If it is filed as par t of your exceptions, the argu­
ment is advanced, then it is coming to the atten tion of some respon­
sible person.

Usually it happens tha t it comes to the director of the bureau who 
is processing tha t case and who under this legislation we would con­
template would be the agency through which assignment would go 
to the board or to the division.

Now if it is brought to the director’s attention through the filing 
of exceptions, then through him it can be brought to the attention of 
the Commission.

Mr. Moss. If i t is brought to his attention, then i t can; but I want 
to be certain the matter  is brought. In the absence of a finding by  
the Commission, this ma tter  can be referred to a three-employee 
review panel; is tha t right?

Mr. H utchinson. Tha t is correct.
Mr. Moss. Now, assume at  tha t point tha t the Commission has 

considered my exceptions and has ordered the assignment to the 
review panel. How’ do I know whether or not it has ever been con­
sidered? Am 1 to assume i t or have I not some right to be assured 
that  it has been considered?

Mr. H utchinson. Unless the  Commission makes a  finding that the 
proceeding is one involving an issue of general transportation im­
portance  and notes this in the report, then the proceeding is one re­
garded by the Commission as not involving an issue of general trans­
porta tion importance.

Mr. M oss. We are talking about  a finding not made.
Mr. H utchinson. Pardon?
Mr. Moss. We are talking about a finding not made; in the absence 

of a finding, then it goes.
Mr. Hutchinson. That is correct.
Mr. Moss. Now is there an assumption tha t because it was not 

found to be, it was found no t to be?
Mr. H utchinson. That  is correct.
Mr. Moss. And tha t this is a finding made by the Commission, 

and, if so, at what point does the Commission make the determination?
You have indicated to me, Mr. Hutchinson, tha t there are no 

general rules which would indicate to the person making the assign­
ment the specific categories of cases which would be assigned to this 
type of panel, and you indicated further you could not now assure 
me that the Commission would contemplate in the future  the making 
of such rules.

It seems to me that  we are  dealing here with an area where there is 
a lo t of chance these things might come to the Commission and they 
might not; they might be considered by the appellant panel, and they 
might not.

You indicated tha t the General Counsel could bring it to the 
attention of the Commission. If he could, is he operating under any 
general guidelines from the Commission which require him to call to
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the attention of the Commission certain types of business? Or, 
again, is this an area of chance?

Mr. Hutchinson. Everything tha t goes to court, Mr. Moss, comes 
to our attention.

Mr. Moss. Only to have this looked at at the point where it has 
gone to the court?

Mr. H utchinson. No.
Mr. Moss. You are only shifting a lot of the workload here from 

the Commission to the courts.
Mr. Hutchinson. It  would be looked at, as I have indicated, 

before the assignment is made. In other words, before the assignment 
is made to the board that we are talking about  here.

Mr. Moss. By whom?
Mr. Hutchinson. In the first instance, by the officer who hears 

the case, then by the director of the bureau, then by the chairman of 
the division, and perhaps  by the division itself.

Mr. Moss. By what  rule?
Mr. Hutchinson. By the rule of procedure tha t we are now 

operating under with respect to other cases.
Now your question, Mr. Moss, as I understood it, went to the 

matter  of whether rules would be evolved to determine what consi- 
tuted an issue of general transportation importance.

Now, it may be that we are talking about two different things.
Mr. Moss. No; my question went to the matter  of categories not 

involved in the case.
Mr. Hutchinson. Not involving what?
Mr. Moss. This question of general transporta tion importance. 

These are the ones we are talking about because it is the absence of 
the finding tha t makes it possible to assign it.

Mr. Hutchinson. The absence of a finding would make it possible 
to assign i t to the board.

Mr. Moss. So the category of cases subject to this proposed section 
we are studying here today interests me.

The Chairman. Let me pursue it this way: The question of national 
transportation importance can be raised with the hearing examiner.

It  can be raised again to the appellate division.
Mr. Walrath. On exceptions; yes.
The Chairman. Then it can be called to the attention of the Com­

mission, if necessary, as a m atte r of general importance.
Mr. Walrath. At that  point, Mr. Moss, the director  of the bureau 

who would normally bear the responsibility of assigning it either to a 
board or to the division would call to our attention—would call to the 
division’s attention in the first instance, tha t there was an issue of 
general transportation importance proposed by  one of the parties, or 
he m ight of his own motion, which has happened under our petition 
change since February 1, where he calls to our attention the fact tha t 
this case may involve or does involve in his opinion an issue of general 
transporta tion importance.

Then under our existing procedure, if the director  makes such a 
suggestion, the division must  pass it on to the Commission. There is 
no discretion on our par t. We do that. We do that  under the petition 
procedure now.

But the division itself may feel when it sees the exception and replies 
to exception or the individua l Commissioner whose docket it goes on 
may see it and call it to the entire Commission’s at tentio n.
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There are a number of built-in protective devices, Mr. Moss, tha t 
we have not explained clearly to you. We have left you uncertain 
abou t it.

Of course we are new at it on these questions since February 1, 
since we have considered this on restriction of pe tition, but even so 
it is working the way it is now.

You are concerned with the par ty’s right to bring it to the att en ­
tion of the Commission. They can do it as the Chairman said at 
the opening of the hearing; they can do it  in their exceptions and pre­
sumably if we paid no a tten tion  to i t they could raise it in court if it 
actual ly did involve one and  we have not taken cognizance of it.

The parties are pre tty  free to express themselves. I was a prac­
tition er myself and I know how these things work.

Mr. Hutchinson. The decision would be made prior to or at the 
time the proceeding is ready for assignment for decision on the excep­
tions. That is, the decision would have to be made then so the direc­
tor who is assigning the case would know whether to assign it to the 
employee board or to the division having jurisdiction.

The Chairman. This is the thing I am primarily interested in and 
quite concerned about. I w ant to make it very clear.

No. 1, tha t there is a procedure where the  right of the parties can 
be protected and, No. 2, tha t the Commission itself will have or can 
have within its discretion final decision in the matter  pending before the Commission.

Mr. Hutchinson. I can assure you th at tliis is the case, Mr. Harris. 
The Commission was given autho rity in the 1940 act to make divis­ions decisions final.

I am going on to something tha t we have already done. I am not 
talking  about what we now propose. But this was in the 1940 act. 
We were given authority  in 1940 to determine-----

The Chairman. I realize that .
Mr. Hutchinson. And we are trying to make it work now.
The Chairman. I do not  want to see the Commission take any 

action which will nullify tha t provision of the law.
Mr. Hutchinson. It  certa inly will not nullify it. It  will merely 

make it more workable and more flexible, and will extend the au thor­
ity  down to employee boards whereas now the initial decision has to be 
made by a regular division of the  Commission.

The Chairman. Th at is all, Mr. Chairman. Than k you very much.
Mr. Moss. Are there any further questions?
The Chairman. Now just  one question further. Is the Commis­

sion unanimous in its  decision on this legislation?
Mr. H utchinson. I think it  is. I shall be glad to check and advise 

the committee if it is otherwise.
The Chairman. No. 2, do you know of any opposition to this pro­

posal?
Mr. Hutchinson. I did not know of any, but I have heard rum­

blings of some here this morning. But I am not advised, Mr. Harris.
Air. Moss. Thank you, Mr. Hutchinson.
(The following news releases were submitted  for the record:)
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I n t e r s t a t e  C om m er ce  C om m is si on  

Washington, D.C.
Ja nu ar y 9, 1961.

ICC A ct s T o I m pr ove P r o c e d u r e s  B y L im it in g  A p pe a l s  D el eg a t in g  M o r e  
P r o c e e d in g s  to  B oa rd s o f  E m pl o y ee s

The Inter sta te Commerce Commission announced two actions today which will 
improve its procedures, speed disposition of cases before it, and  give the Commis­
sioners more time to act on cases of general transp ortation  importanc e. Both 
become effective February 1, 1961.

It  limited the righ t of appeal to the  entire  Commission genera lly to those cases 
involv ing issues of general tra nsp ort ation  importance, and crea ted three  boards 
of staff employees to dispose of all nonadversary or uncontested proceedings 
processed by its Bureau  of Finance.

Both  steps  were ta ken  after thorough stud y, and  were made necessary by con­
tinu ing sub stan tial  increases in the  volume of work hand led by the  Commission.

Chairman Evere tt Hutchin son said, “These bet term ents result  from the Com­
mission’s continuing study of its organ izatio n, operations , and  procedures to im­
prove its  effectiveness in the  face of a constantly increasing workload. In takin g 
these  step s the Commission has taken into account various studies, repor ts, 
and recommendations , including those of the Congress, the management firm of 
Booz, Allen & Hamilton, and the Special Advisory Committe e of Prac titio ners  
set up by the  Commission.

By the  first action,  the  num ber  of peti tions to be considered  by the  enti re 
Commission is expected to be reduced by at  least  700 a year,  or more than 3 per 
working day . Creat ion of the  Finance Boards will effect a redu ction in the  nu mber  
of proceedings initia lly considered by Division 4, composed of 3 Commissioners 
by more t ha n 400 a year, o r about 2 per working day.

Commissioners thus  will be able  to devote more time to the  disposition of 
cases which are of general tra nspo rta tio n importance and  affec t the  broad  public 
interest.

After  February  1, 1961, all decisions  by the  4 divis ions, each composed of 3 of 
the  11 Commissioners, will be adm inistra tively  final except  those involving issues 
of general  trans por tat ion  imp orta nce , those in which the  division reverses, changes, 
or modifies a  prior decision b y a hear ing officer or joint board and  those  in which 
the  ini tial  decision is made by a division.

The Commission declared th at  t he  r igh t to app ly to the  e nti re Commission for 
rehe aring, reargument, or reconsiderat ion of a decision, orde r, or requ irement 
of a division of the Commission in any proceeding shall be limited to  those proceed­
ings in which pr ior to, or a t the  time of issuance of a divis ion’s decision, the enti re 
Commission, on its own motion, determines and  announces th at  an issue of 
genera l tran spo rta tion imp orta nce  is involved . In  proceedings in which no such 
ann ouncem ent has been made, b ut  in which a division reverses, changes, or modifies 
a prio r decision by a hearing officer or where the  initi al decision is made by a 
division, a pet ition to the  same divis ion for rehear ing, reargument, or recons ider­
atio n of its decision will be received  and  will be considered and disposed of by 
such division in an appellate capacity and  with adm inistrativ e finali ty.

At the  same time, provision was made for appella te divisions  to consider and  
dete rmine peti tions respecting (1) decisions, orders, or requ irem ents  of an indi­
vidual Commissioner, and  (2) recommended o rders of an individual Commissioner 
or hearing officer which have become orders of the  Commission by opera tion of 
law. The appe llate  division in each  such situatio n is the  division to which the  
genera l sub ject is referred, and  its  decision will be adm inis trat ive ly final.

Another benefit will be a reduction from 15 to  7 in the  number of copies of most 
such pet itions to be filed with  t he  Commission, substan tial ly reducing the paper­
work burden  on the part ies.

Finance Board No. 1: Decide principa lly appl ications und er sections  5, 214 
and 210a(b) of the  act relat ing to  mergers, consolidations, and  acquis itions of 
control of motor carriers, the  issuance of securities rela ted  to such transact ions , 
and tem por ary  author ity.

Finance Board No. 2: Decide those applications of rai lroads an d motor carriers , 
not  connected with  tran sactions under section 5, for autho rity  to  issue securit ies 
under sections 20a and 214.

Finance Board  No. 3: Decide appl icat ions of ra ilroads for au thor ity  to  abando n 
or constru ct a line under section 1(18), applications of railroads and  w ater  carriers 
under section 5, relating to mergers, consolida tions, and  acqu isitio ns of control, 
and rela ted applications of railroads for author ity  to issue securi ties.
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Division  4 will continue to consider and decide all such proceedings which 
have been the  subject of oral hearings.

The work of the presently  existing Transfer Board  will be expanded to  em brace  
decisions on applications  for tran sfe rs of wate r carr ier certi ficates and permits 
under section 312, and of permits of freight forwarders under section  410(g).

Section 1.225 of the  special  rules of pract ice, concerning princ ipally  appea l 
procedure for existing employee boards, has been amended to apply  to the three  
new Finance Boards. Division 4 will function  as an appella te division to decide 
peti tions for reconsidera tion of orders of the  Finance Boards, as well as the Trans­
fer Board,  and orders for t he  app ella te division will not be sub ject to review by th e 
Commission.

The three Finance Boards  will be composed of the  following from the Bureau 
of Finance :

Finance Board No. 1: Rober t E. Wood, Chief of the  Section of Motor Carrie r 
Finance, Chairman;  Curtis R. Engelhar t; and J ohn  L. Boyd.

Fina nce  Board No. 2: Vernon V. Baker, Director of the  Bureau  of Finance, 
cha irman;  Frank E. Grutz ik, Chief of the Section of Securi ties and Reorganiza­
tions; and  David  Homer, Ass istant Chief of the Section.

Fina nce  Board No. 3: Irv ing  J. Raley, Assistant  Dire ctor  of the  Bureau, 
cha irman;  Thaddeus W. Forbes, Chief of the  Section of Convenience and Neces­
sit y;  and Bryson M. Pursell, Ass istant Chief of the Section.

Interstate  Commerce Commission 
Washington, D.C.

J anuary 23, 1961.

ICC  D elegates Enforcement Authority: Creates  T wo New Employee 
Boards

The In ter sta te Commerce Commission announced two more steps  today in 
its  program to delegate  some of its duties to staff members , thereby giving the  
Commissioners more time to consider major t ran spo rta tion questions.

Cha irman Everett Hutc hinson said these  will expedite disposition of the 
delegated mat ters . Both become effective February 1, 1961.

One of tod ay’s actions  will dele gate  authority  to the  Director of the Bureau 
of Inq uir y and  Compliance to in st itu te  civil injunc tion proceedings involving m otor 
carr iers  and to recommend to the Depar tme nt of Just ice or to the  U.S. a ttorne y 
ins tituti on  of various criminal prosecut ions or civil fo rfeiture proceedings.

The  oth er action provides for the creat ion of two boards of employees, desig­
nated as t he  Safety and Service Boards , to consider certain proceedings related to 
rail road safe ty and service and  transp ort ation  of explosives and  other dangerous 
artic les.

The  delegation to the  Dir ector of the Bureau  of Inquiry  and  Compliance is 
expec ted to elimina te an est imated 500 enforcement  matt ers annua lly from 
considera tion by the Commission or its divisions.

Enforcement matters involved are those concerning violat ion of the Int ers tat e 
Commerce Act and related sta tut es , including the Elkins  Act, the  Clayton  Anti­
tru st Act, and th e T ransportat ion  of Explosives  and  Other Dangerous Articles Act.

Unaffected by the delegat ion of authority  are the  proceedings, handled by the  
Bureau  of Safety and Service, rela ting  to rai lroad v iolations of the Safety Appliance 
Act, hours  of service law, Accident Reports Act, signal inspection law, and Loco­
mot ive Inspection  Act. Also unaffec ted are the  cr iminal proceedings concerning 
safe ty violations and v iolations of hours of service regulations of the motor carr ier 
safe ty regulat ions, which are handled  by the  regional attorn ey of the Bureau of 
Inciuiry and Compliance and the  District  Director of the Bureau of Motor Carriers.

C re tt iin  of the Safety and Service Boards is expected to eliminate some 300 
ma tte rs annually from consideration by th e Commission’s Divis ion 3. These pro­
ceedings a re of the nonad versary or unopposed t ype  and  do not  involve the taking 
of tes timony  at  a  public hearing.

One board, designated the  Rai lroad Safety  and Service Board , will consider 
proceedings related to car service, railro ad safe ty devices, and  matters arising 
under the  Accident Reports Act, Safety Appliance Act, Power or Train Brakes  
Safety Appliance Act of 1958, Hours of Service Act, Locomotive Inspection Act, 
and  Ash Pan  Act.
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The other Board, designated the Explosive and Other Dangerous Articles Board, will consider proceedings related to safe t ransportat ion of explosives and other dangerous articles, flammables, gases, radioactive materials, etiologic agents, and poisonous substances.
Division 3 will act as the appellate division for reconsideration or review of the Safety and Service Boards’ actions. The Division’s decisions will be adminis tra­tively final and not subject to -review by the Commission.The informal proceedings of the boards will be similar to the procedures of the Temporary Authorities Board, the Transfer Board, and the Finance Boards.Earlier actions, also to become effective February  1, 1961, provide for limita­tion on the right of appeal to  the entire 11-member Commission, and for the crea­tion of three new employee boards to deal with carrier consolidations, securities and abandonment or construction of railroad line.

I n t e r s t a t e  C omm er ce C om m is si o n  

Washington, D.C.
February 10, 1961.

ICC D el e g a t e s  A u th o r it y  to  M oto r  C a r r ie r  B oa rd s

Establi shment  of three more employee boards, designated Motor Carrier Boards Nos. 1, 2, and 3 and effective February  21, 1961, was announced today by the Interst ate  Commerce Commission.
Chairman Evere tt Hutchinson said: “This further delegation of au thori ty to staff members will relieve Commissioners from acting on an estimated 100 cases annually, thus permitting more time for consideration of major transportation issues.
The boards will handle insurance, safety, and leasing matters which do not involve testimony at public hearings or submission by affidavit of evidence in opposition.
Division 1 has been designated the appellate division for reconsideration of the boards’ actions. The Division’s decision then would be administratvely final and not subject to review by the  Commission.
Motor Carrier Board No. 1 will consider matters involving brokers’, motor carrier s’, and freight forwarders’ insurance and other security for financial re­sponsibil ity and protection of the public. The Board also will consider the desig­nation of motor carriers’ and brokers’ agents upon whom orders and notices can be served.
Motor Carrier Board No. 2 will consider motor carrier safety  matters including qualifications and maximum hours of employees, safety of operation, standards  of equipment, issuance of investigation  reports, and disclosure of information concerning accidents or compliance with safety regulations. The Board will not act on matters concerning requirements  for safe transportat ion of explosives or certain  arrangements for t ests and experiments by other governmental agenciesMotor Carrier Board No. 3 will consider matters related to lease and inter­change of vehicles, and will have authority  to approve contract carrier rental contracts.
Creation of these boards, along with other delegations of authority initiated last month, Chairman Hutchinson said, “will free the Commission, its divisions or individua l Commissioners from annually considering some 2 000 matters which previously would have required their action.”

. 1 he ear lier delegations of autho rity,  effective February 1, included a limita­tion on th e right of appeal to the  entire Commission generally to  cases involving issues of wide transportation importance, and the creation of five employee boards to handle certain finance and safety and service matters . They also authorized the Director of the Bureau of Inquiry and Compliance to inst itute  civil injunction proceedings involving motor carriers and recommend to the Depar tment of Justice or the U.S. attorney institution of various criminal prosecutions or civil forfeiture proceedings.
Chairman Hutchinson also noted tha t the Commission earlier this week re­newed a legislative recommendation to the Congress for autho rity  to delegate to staff boards additional proceedings, including those which have involved public hearings. r
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I nterstate Commerce Commission 
Washington, D.C.

February 13, 1961.

ICC in Sweeping Reorganization Strengthens  Chairman’s Position, 
Creates New Vice  Chairman Post

The In ters ta te  Commerce Commission  announced today a sweeping reorganiza­
tion to strengthen the Office of the Cha irman and create the Office of Vice Chai r­
man.

Commissioner Ruper t L. M urphy was elected Vice C hairman.
The broa d reorganization, effective March 1, 1961, also will abolish the  “ repo rt­

ing Commissioner” concept, thus reliev ing the  othe r Commissioners  of executive 
and adm inis trat ive  duties, and  will realine and consolidate decisional funct ions 
into three in stea d of four divisions of three  Commissioners each.

The plan  reemphasizes th at  the  Chairm an is the  executive head  of the  Com­
mission, responsible  to the Commission for the  executive and adminis trat ive 
functions of the  Commission.

Chairman Ev ere tt Hutch inson said the reorganization will place all of the  more 
impor tan t executive an d adminis trat ive  functions under th e Chairman and  assign 
others to the  Vice Chairman.

“The nine Commissioners serving on the  three divisions will therefore have more 
time to  consider and expedite im portant cases before the m,” Chairm an Hutchinson  
said. “ We anticipa te further  sub stantial improvement in the  efficiency of the 
Commission’s operations generally and part icularly  in the  disposi tion of the 
thousands of cases tha t come before us a nnually ,” he fu rther stated.

Under the “reporting Commissioner”  concept,  staff directors of the  bureaus 
were responsible  di rectly to one Commissioner, who in turn  repor ted to the  entire 
Commission on particular mat ters . The reorgan ization  provides th at  the  seven 
regulatory bureaus will report  to  the Cha irman through the  Vice C hairman , while 
the three  proceedings bureaus  will re po rt through the  chairmen of t he  respective 
divisions.

The Offices of the Secretary and the General Counsel will cont inue  to repo rt 
directly to the  Chairman.  The Managing  Director will continue to be responsible 
for the day-to-day  adm inist ratio n of the  Commission and  the  managem ent of 
Commission operat ions, and will re por t to the Chairman thro ugh  the Vice Chai r­
man.

All of the  present decisional a ssignments to  indiv idua l Commissioners of m atter s 
processed in the  regulatory burea us will be trans ferre d to the Vice Chai rman , who 
also will ac t as Chairman in the  la tt er ’s absence. Both the  Cha irman and Vice 
Chai rman  will be elected by the  Commiss ion for 1-year terms.

The presen t Division 3 (Rates, Safe ty, and Service) will be abolished. Its  
ratemaking functions  will be t ransfe rred to Division 2 (Rates, Tariffs, and Valua­
tion) and all other duties will be tran sferred  to Division 4, which will be redesig­
nated Division 3 (Finance, Safety , and Service).

Specific add itions to dut ies of the Chai rman  included a delegation  of the 
function s with respect  to (1) the app oin tment  and supervis ion of personnel 
employed und er the Commission, except those  in the  immediate  offices of Com­
missioners oth er than the Chai rman, (2) the dist ribution of business among such 
personnel, and  among adm inis trat ive  units  of the  Commission, and (3) the use 
and  expe ndi ture  of funds.

The Commission  also specified t hat  the  Chairman is to  be governed by general 
policies of the  Commission and by such  regu lato ry decisions, findings, and deter­
minations as the  Commission may by law be authorized  to make. His appoint­
ment of t he  heads  of major adminis tra tive unit s under the Commission are to be 
sub ject to app roval of the  Commission .

The Chairm an will continue to ac t as correspondent and spokesman for the 
Commission in all mat ters  where an official expression of the  Commission is 
required.

Another provis ion was amended to requ ire the  Chai rman  to ini tia te ways and 
means of correcting or preventing avoidable delays in the performance  of any 
work or the disposition of any official ma tter. The Chairman formerly had the 
du ty of mak ing recomm endations for such correct ive action s to the  Commission.

"file Cha irman was given au thor ity  to authorize  the  performance  by any 
Commissioner, officer, employee, or adm inis trat ive  unit unde r his jurisdiction of 
any  function delegated to the Cha irman.
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Earlie r delegations  of a utho rit y,  effective Feb rua ry 1, inc luded a limitat ion  on 

the right of appea l to the  entire Commission  gene rally  to cases involving  issues 
of wide transp ort ation  imp orta nce , and the  crea tion of five employee boards to 
han dle  certain finance and  s afe ty and service matters. The y also autho rized  t he  
Directo r of the  Bureau of Inq uiry and Compliance to insti tu te  civil injunction 
proceedings involving mo tor  carriers and recommend to  the  Dep artm ent  of 
Jus tice or the  U.S. at to rney  ins tituti on  of various criminal prosecutions or civil 
forfeiture  proceedings.

Ano ther  delegation of au thor ity , effective Feb rua ry 21, created three a ddit iona l 
employee boards  to handle cer tain insurance,  safe ty, and  leasing mat ters .

I nterstate Commerce Commission 
Washington, D.C.

February 15, 1961,

ICC Opinion-Writing Responsibility  Assigned to Individual 
Commissioners

Another major  reorgan izat ion step  was tak en tod ay by the  In ter sta te Commerce 
Commission  with the ann ouncem ent th at  it will give opinion-w riting  responsibility 
to individual Commissioners beginning March 1, 1961.

Chai rman  Eve ret t Hu tchinson said the change will enable the Commissioners 
to exercise more ind ividual responsib ility in the preparation of final repor ts. The 
cases in question  general ly are those  which have been th e subject  of an oral hearing  
and  which require a division or Commission repo rt.

“Placing  ini tial responsibility for d rafting these  final repo rts at  the Commission 
level rat he r t han  th e bure au level was done,” the  Cha irman added , “as a  res ult of 
our continuing analysis of the  Commission’s inte rna l organiza tion and our review 
of th e recomm endations by the various groups s tudying the  agency.”

The  plan will apply only to cases subm itted to a division or the entire Commis­
sion for initia l decision o r reconside ration on and  after March 1.

These  cases generally  would be those in which excep tions are filed to hear ing 
exam iners’ reports and recom mended orders in orally heard proceedings. In these  
cases, which then require division or Commission action, the proceedings bureaus— 
Finance, Operating Rights, and Rate s and Practices—will assign report-writing 
responsibi lity to the docke ts of individual Commissioners , on a rotatio n basis.

En tire  Commission or  divis ion cases which have been orally  argued o r which a re 
reopened for recons ideration will be assigned to individual Commissioners by the  
Cha irman of the Commission or of the app ropriate division.

Report writers  in the  burea us’ sections of proceedings will be assigned, on a 
rot ating  basis, to assist the  Commissioner who has responsibi lity for preparing th e 
final rep ort  for the division or Commission.

Under  present procedures, draf t reports are prepared in each proceedings 
bureau, reviewed in the bureau , and  then  sub mitted to the  appropriate division 
or to the  entire Commission for consideration.

Dra ft reports will now be prepar ed as specifically direc ted by the  Commissioner 
hav ing  responsibility for the case. Additional staff  personnel from the bureaus 
will be assigned to Commissioners’ staffs to impleme nt the  program.

I nterstate Commerce Commission 
Washington, D.C.

February 23, 1961.

Special  Permission and Released  Rates Boards Named by ICC  in Further 
Delegation of Authority

Creation of 2 additio nal employee boards was announ ced today by th e Inte rst ate  
Commerce Commission, bringing to  10 the nu mber of such board s establ ished since 
the  beginning of the year.

The  two new boards,  to  become operative  March  1, 1961, are the  Special Per­
mission Board and the Released Ra tes  Board.

“E stab lishment of these board s,” Chairman Ev erett  Hutchinson said, “is 
expec ted to elimina te some 16,000 m atters  annual ly which und er present arrange-
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ments  require action by an individual Commissioner or Division 2. The action is 
in accord with the  Commission’s policy of delegating increased author ity  to 
employee boards so as to permit  Commissioners to devote more time to considera­
tion of issues of major transp ort ation  significance.”

The boa rds ’ operation and  p rocedure  will be s imila r to those  of the  eight other  
new employee boards.

Ma tter s to be ass igned to t hem  will n ot involve tak ing  of t estimony at a public 
hearing or submission of evidence by opposing par ties  in the  form of affidavits. 
Decisions of th e two new boards may  be  appealed to Division 2 with the division’s 
decision adm inis trat ively final and no t subject to review by  the Commission.

Ma tter s to be considered by the  Special Permission Board involve applica tions 
for special permission to establish  rate s, fares, or charges on less than  sta tutory  
notice  or to  waive rules governing the  publication and filing of ta riff publica tions.

The Released Rate s Board will conside r applications from carriers to establish 
rates and rati ngs based on released valuat ion  in connec tion with  liab ility  for loss 
and damage to property .

The Commission  designated the  memb ership of the  boards , from the Bureau  
of Traffic, as follows:

Special Permission Board : Edward H. Cox, Director  (Chairm an); Robert 
Newel, Assi stant Director; and Grayson B. Robinson , Assistan t Director and 
Chief of the Section of Tariffs.

Released Rates Board:  Rober t Newel (Cha irman); William B. Hammer, 
Assis tant Director  and Chief of the Section of Rates and  Info rma l Cases; and 
Grayson B. Robinson.

Interstate Commerce Commission 
Wash ington, D.C.

February 28, 1961.

ICC Completes New Division Assignments Under Reorganization 
Effec tive  March 1

The In ters ta te  Commerce Commission  designated today the  membership of 
the three divisions which tomorrow will take over the  work formerly handled by 
four divisions.

Each division under the  broad reorganiza tion announced by the  Commission 
Feb ruary 13, will have a memb ership of three Commissioners.

Evere tt Hutch inson,  ICC  Cha irman, said th at  Commissioner Rup ert L. 
Murphy, elected  by the Commission to the  newly created post of Vice Chairman, 
will serve  on a division unti l the  pre sen t vacancy on the  11-member Commission 
is filled. Thereafte r, he will be relieved of service on any division, as is the 
Chai rman.

Among oth er duties, all decisional assignments to individual Commissioners 
of ma tters processed in the  seven regula tory  bureaus will be tran sferred  to the 
Vice Chairman beginning tomorrow.

The new division assignments are—
Division 1 (operating righ ts): Commissioners Laurence K. Walrath 

(Chairm an),  Rupert L. Murphy , and Charles A. Webb.
Division 2 (rates, tariff s and valuat ion)-Commissioners How ard G. Freas 

(Chairm an),  Abe McGregor Goff, and Clyde E. Herring.
Division 3 (finance, safe ty, and  serv ice): Commissioners Kenneth  H. 

Tuggle  (Chairman), John  H. Winchell, and Donald P. McPherson. 
Assignments to the  Commission’s two committees were not  changed . They 

are—
Committee on Legislation: Cha irman Hutchinson as ex officio Chairman, 

and Commissioners Freas and  Tuggle.
Committee on Rules: Cha irman Hutchinson  as ex officio Chairman, and 

Commissioners Murphy and  Goff.
The Commission also announced the completion  of assignments  of staff members 

to the  new employee boards dealing with motor  carrie r matter s and  w ith railroad 
safe ty and  car  service. Assignments to the  moto r carrier boards wrere made 
effective Feb ruary 21, 1961, an d those to the  Safety and  Service Boards , February  
1, 1961. The assignments are:

Motor Carrie r Board No. 1: (insurance) Herbert  Qualls, Direc tor, Bureau 
of Motor Carriers  (Chairm an);  George A. Meyer, Assistant Bureau Director; 
and  Leonard J. Schloer, Chief of the  Bureau’s Section of In surance.
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M ot or  Car rier  Boa rd  No.  2: (m otor  ca rr ie r sa fe ty ) Mr. Qu all s (C hai rm an );  
Mr . M ey er ; an d E rn est  G.  Cox, Ch ief  of th e B ure au ’s Secti on  of Sa fe ty . 
M ot or  Car rier  Boa rd  No . 3 (l ea sing ): Mr. Qu all s (C hair m an); Mr . M ey er ; 
and  Tho m as  J.  Delan ey ; Chief  of th e B ure au ’s i n te rp re ta ti ons sta ff.

Sa fe ty  an d Se rvice  B oa rd  No . 1 (r ai lroa d sa fe ty  and  se rv ice) : Cha rle s W. 
Tay lo r,  D ire ctor  of  th e  Bur ea u of Saf et y an d Se rv ice  (C ha irm an );  R ober t 
D . Pf ah le r, A ss is ta nt  B ur ea u D irec to r;  an d H en ry  L. Hilz in ge r, a tt o rn ey  in 
th e  Secti on  of R ai lroa d Saf et y.

Sa fe ty  an d Se rvi ce  B oa rd  No. 2 (ex plos ive s an d o th er da ng er ou s a rt ic le s) : 
Mr. T ay lo r (C ha irm an ),  M r. Pf ah le r, an d Mr. Me yer.

M em be rs  of th e o th er new bo ar ds , pr ev io us ly  an no un ce d,  ar e:
Sp ec ial  Pe rm iss ion B oard : Edw ar d H. Cox (C hai rm an ),  Rob er t Newel, 

and  Grays on  B. Rob inso n.
Re lea sed Rat es  B oa rd : R obert  Newel (C hai rm an ),  W ill iam  B. Ham m er , 

and  Grays on  B. Rob inso n.
Finan ce  Bo ard  No . 1: R obert  E.  Wo od (C hai rm an ),  C urt is  R.  E ngel har t,  

and  Jo hn  L. Bo yd .
Fin an ce  Boa rd  No . 2:  Verno n V. B ak er  (C hai rm an ),  F ra nk  E.  G ru tz ik , 

and Dav id  Hom er .
Fi na nc e Boa rd  No . 3: Ir v in g  J.  Raley  (C hai rm an ),  T had deu s W. Fo rbes , 

and  Br ys on  M. Pu rsel l.

I nter st ate  C ommerce  C om missi on  

W as hi ng ton,  D .C .
M arch 6, 1961 .

R eo rg an izat ion of  I C C ’s B urea u  of  Acc ou nts I nc lu de s A dd ition of  S ec tion  
of  R ep or ts

T he In te rs ta te  Co mmerce  Com miss ion will  reor ga ni ze  it s Bur ea u of Acc ou nts, 
ef fecti ve  to da y,  to  co ns ol id at e re sp on sibi lit y fo r revi ew ing field  ex am in at io n 
re port s and to  giv e more em ph as is  to  revi sin g ru les an d re gu la tion s af fect ing 
ca rr ie rs ’ ac co un tin g pr ac tice s.

“ Thi s mo ve will im pr ov e th e  B ur ea u’s ad m in is tr at io n w it hou t an  ov eral l in ­
crea se  in pe rson ne l,”  C ha irm an  E vere tt  H ut ch in so n sai d.

A ne wly  cr ea te d Se cti on  of  R ep ort s will be  ad ded  to  th e  B ure au ’s cu rr en tly  
aut ho ri ze d Sections of A cc ou nt in g,  Cos t Fi nd ing,  Field Se rv ice,  an d Valua tio n.

The  Se cti on  of R ep or ts  will  be  re sp on sib le  for  ex am in ing an d disp os ing of field  
ex am in at io n re po rts,  fu nc tion s no w pe rformed  by  th e  Se ct ion of  Acc ou nt ing for  
ra il ro ad m att ers  and th e  Se ct ion of Fie ld Se rvice  fo r m oto r ca rr ie r m at te rs . Thi s 
will perm it  t he  S ection of A cc ou nt in g to co nce nt ra te  on  updati ng  ac co un tin g ru le-  
an d- re gu la tion- m ak in g work.  T he ac tion  also wil l en ab le  th e  Secti on  of Field  
Se rv ice to  de vo te  fu ll tim e to  gu id an ce  an d su pe rv is io n of  th e  B ure au ’s fie ld 
pr ogr am .

I nterst ate  C om me rc e C om mission 

W as hi ng to n,  D .C .
M arch  30, 1961 ,

IC C  C re at es  T wo N ew  E m pl oy ee s B oards T o H andl e O pe ra ting  
R ig hts  M at te rs

The  est ab li sh m en t Apr il 5 of  tw o mo re em pl oy ee  B oa rd s— O pe ra ting  R ig ht s 
Boa rd s No s. 1 an d 2— wa s an nounce d to day  by  th e  In te rs ta te  Co mmerce  Com ­
miss ion. I t  is e xp ec ted th a t th e  n ew  B oa rd s will  h an dle  m or e th a n  400 proc ee ding s 
an nual ly .

“ The se  Boa rd s an d th e  10 o th ers  cr ea te d sin ce  th e  be gi nn in g of th e  year, ”  
C hai rm an  E vere tt  H utc hin so n sa id , “h av e be en  de le ga te d su bsta n ti a l ar ea s of 
re sp on si bi li ty  an d au th o ri ty  so as  to  per m it Com mission er s to  dev ot e mere tim e 
to  tr an sp o rt a ti on  issues of b ro ad  s ignific an ce . The  12 Boa rd s and  o th er org an iz a­
tion al  c ha ng es  now in  ef fec t will  r el ie ve  C om miss ione rs from  con side ring  more th an  
17,000  pr oc ee di ng s an nual ly  whi ch  pr ev io us ly  wo uld ha ve  re quir ed  ac tion  by  th e  
en ti re  Co mmiss ion,  a D iv is io n or in di vi dua l Com m ission er s. ”

“ The  Co mmiss ion now ha s a to ta l of  16 em ploy ee  Boa rd s th a t wil l ha nd le  m or e 
th an  28 ,000  m att ers  an nual ly . Thi s co mpletes  our re org an iz at io n  pl an s in th is
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area and  we have  no present plans for add itional boards to hand le cases which 
are no t assigned for public hea rings,” the Chairman said. “One of our cur ren t 
recommendat ions to the Congress, however, would amend the In ter sta te Com­
merce Act so as to permit assignm ent to employee boards of c ertain  cases which 
are the  subject of public hearings. The decisions of such board s would be sub ject  
to app eal  to  a  division  of three Commissioners under our legis lative recommenda­
tio n.”

The Operating  Rights Boards’ procedures will be similar to those of the  10 
oth er new employee Boards. Matt ers  to be assigned to them are those which do 
not involve taking of test imony a t a public hearing or submission of evidence by 
opposing pa rties in the  form of affidav its. Decisions of the B oards  may be appealed 
to Divis ion 1 and the  Division ’s decision then will be adm inis trat ively final and 
not sub jec t to review by the Commission.

Operat ing Rights Board  No. 1 will act on appl ications,  oth er tha n joint board 
cases, of moto r carriers, water carr iers,  f reigh t forwarders, and brokers to operate 
in in ter sta te commerce, cert ifica tes of exemption to single Sta te moto r carriers, 
and  related dual operation s ma tte rs.

Operat ing Rights Board No. 2 will be concerned w ith the dete rminat ion  of issues 
raised by the filing of p rote sts,  or otherwise, in connection with the  Commission’s 
dev iation rules and intra sta te  motor carrier operations in int ersta te  commerce, 
und er the so-called second proviso provisions.

The Commission designated the membership of the  boa rds  from the  Bureau 
of Operating Rights, as follows:

Operating Rights Board No. 1: James C. Cheseldine, Chief  Hearing Examiner 
(Chai rma n); Sheldon Silverman, Assis tant Director  of the  Bureau  of Operating  
Rights;  and  J . Pat terson King, Chief of th e Section of Proceed ings.

Operating Rights Board  No. 2: B. E. Still well, Dire ctor  of the  Bureau (Chair­
man ); Mr. Silverman; and Mr. King.

Since Jan uary 1, 1961, the  Commission’s reorganization program has included  
actio ns to—

Strengthen  the  posi tion of the Chairman, reemp hasiz ing t hat  the  Chairm an 
is the  executive head of the Commission, responsible to the Commission for 
the executive and adminis tra tive functions of the Commission.

Crea te the  post  of Vice Chairman thro ugh  whom the seven regu latory 
Bureaus report to the  Cha irman.  Commissioner Ruper t L. Murphy was 
elected to the  pos t.

Consolidate the  Comm ission’s four Divisions into thr ee  Divisions of three  
Commissioners each. The thr ee  proceedings Bureaus rep ort  to the Chair­
man through the Chairmen of the  respec tive Divisions.

Lim it the  right of appeal to the  entire Commission  generally to cases in­
volv ing issues of wide tra nspo rta tio n importance.

Authorize assignm ent of responsibil ity to  individual Commissioners for 
opinion writing involving final decisions.

Crea te, in addi tion to the two Operating  Rights Boards, three Finance  
Boards, three Motor Carrie r Boards, two Safe ty and  Service Boards, the  
Release d Rates Board, and  the Special Permission Board.

Esta blish  the Section of Reports  in the Bureau of Accounts .
Delegate autho rity  to th e Director of the  Bureau of Inqu iry  and Com­

pliance to ins titu te civil injunc tion  proceedings involving  motor  carriers . 
The Director also was au thorize d to  recommend to the  D epa rtm ent  of Just ice 
or to the  U.S. attorney insti tutio n of various criminal prosecutions or civil 
forfe iture  proceedings.

I n t e r s t a t e  C omm er ce C om m is si on  

Washington, D.C.
A p r il  25, 1961.

ICC E x ten d s  S t a f f  L ev e l  E n fo r c em en t  A u th o r it y

The Inte rst ate  Commerce Commiss ion announced today  the  delegation  of broad 
autho rity to the Director of the Bureau of Inqu iry and  Compliance which will 
p rmit him to act  fo r the Commission in inst itu ting civil injunction proceedings 
in Federal courts in railroad, oil pipeline, wate r carrier,  and freight forwarder 
matters.

The Director was de’egated  similar author ity  for moto r carrier  matters, effec­
tive Feb ruary 1. The new deleg ation  is effective May 1, 1961.
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ICC  Chairman Evere tt Hu tchinson characterized the  delegation of authority  
as ano the r step in the Comm ission’s program to free itself of duties th at  can be 
performed by staff personnel.

“This delegation , along with  others  already accomplished,” he said, “will be 
mos t helpful in freeing members of th e Commission from th e m ore routine matters 
and giving  them more t ime for cons idera tion of signif icant transp ort ation  issues.”

Under the  delegat ion of au thor ity , the  D irecto r of the  B ureau now may institu te 
civil injunction proceedings in the  name of the Commission in all cases where it 
has such autho rity  under  the In te rs ta te  Commerce Act. The  Director also may 
make his own recommendations  di rec t to  the  U.S. Attorney General for ins titu tion 
of civil injunction  proceedings in any case where such autho rity is reserved to the 
Attorney General by the  same act .

I n t e r s t a t e  C o m m er ce  C o m m is si o n  
Washing ton,  D.C.

M ay 1, 1961.
V ic e  C h air m a n  D e l e g a t e d  A u th o r it y  T o I n s t it u t e  C om m is si on  

I n v e st ig a tio n s

Ev eret t Hutchinson, Chairm an of the In ters ta te  Commerce Commission, 
announced today the  Commission has  delegated to its Vice Chairm an autho rity  
to insti tute investiga tions  on its own motion  in most  cases arising o ut of the work 
of the  seven regu latory bureaus of the  Commission. The deleg ation  is effective 
today.

Cha irman Hutchinson said the  move  is another  s tep  in the  Commission’s pr o­
gram  to delegate duties here tofore performed by the  ent ire  11-member Commis­
sion or by one of it s three-memb er Divisions.

The act ion  was made possible by a  change in ICC  organiz ation, effective March  
1, 1961, which abolished the  “reportin g Commissioner” concept  under  which each 
ICC  bureau  repo rted to the  Commission through  one of the Commissioners. 
The  seven regu latory Bureaus now rep ort  through  the  Vice Ch airm an, while the 
three proceedings Bureaus repo rt thro ugh  the Cha irman of the  appropriate 
Division.

In mak ing the delegat ion to the  Vice Chairm an, the Commission reaffirmed the  
au thor ity  of the  three  Divisions similarly to ins titute  investigations  rela ted to 
their  as signm ents.  The Divisions are : Division 1, Operating  Rig hts ; Division 2, 
Rates, Tariffs , and Valuation ; and Division 3, Finance,  Safety, and Service.

The Bureaus which report through the  Chairmen of these Divis ions are Operat ­
ing Rights , Rate s and Practice s, and Finance. Division 2 also will ac t upon 
ma tte rs connected with the  work of the  Suspension Board, even  though the 
Board is adm inis trat ive ly with in the Bureau of Traffic, one  of the seven regulato ry 
Bureaus . The others are : Accounts; Inq uiry and Compliance; Motor Carriers; 
Safety and  Service; Transpo rt Economics  and Sta tist ics ; and  Wa ter  Carriers and 
Fre igh t Forwarders.

Mr. Moss. The next witness will be Mr. Peter Beardsley, general 
counsel of the American Trucking Associations.

STATEMENT OF PETER T. BEARDSLEY, GENERAL COUNSEL, 
AMERICAN TRUCKING ASSOCIATIONS, INC.

Mr. Beardsley. My name is Peter T. Beardsley, I am general 
counsel of American Trucking Associations, Inc. That organization 
is the national trade association of motor carriers of prope rty, repre­
senting both  those engaged in for-liire operations and private carriers 
by motor vehicle.

We oppose enactment of H.R. 6716, primarily for three reasons:
First, we believe it will delay consideration of proceedings before 

the ICC.
Second, we do not believe it will accomplish its intended purpose, 

which is to  allow members of the  Commission more time to devote to 
matt ers involving important policy considerations; and
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Th ird , we bel ieve the  inte rpos ition  of IC C emp loyee board s betw een 
an exa miner  and  a Divis ion  of the  Com mission  cou ld have very 
undes irable  res ult s in ce rta in  cases.

I sho uld  like to discuss ou r objections  to H.R.  G716 in th at  order
Un de r the  C ommission ’s cu rre nt  rules  of  pr ocedure, a case— I might  

say here I am talkin g ab ou t cases  in which  a heari ng  is to be held—a 
case  is  f irst  referred  to an exam ine r or joi nt board  to be hea rd. Af ter  
sub mis sion of the  ini tia l repo rt,  the  pa rti es  may  take  exceptions  and 
the case is then refe rred  to  a division.

Unless the  ICC cert ifies  th a t an issue of gen era l tra nspo rta tio n 
im portance is invo lved , th a t is the  end of the  proceeding before  the  
agency.

In shor t, except on re la tiv ely rar e occasions , un de r the  curre nt 
TCC set up , only two ste ps  a re involved— an exam ine r’s, or joint  boa rd, 
rep or t and the  final ac tio n— a divis ion rep ort .

Un de r the procedure  prov ide d by H.R.  6716, whene ver  exceptions 
were filed to an init ial repo rt , th e Com mission ’s em ployee  board would 
take  jur isd iction, with  th e parti es  havin g the  righ t to appeal its 
decis ion to the division.

Th us  the  bill provide s for  three pro ced ura l ste ps  before the  Com­
miss ion,  ra th er  t ha n the two prese ntly invo lved . Th ere  is no basis  to 
assu me that both the  Comm iss ion ’s employee boa rd and the  divis ion, 
on appeal,  would not  give the  m at te r care ful and tho rou gh con­
sid era tion.

Th is being so, it becom es obv ious th at  the ad di tio na l step provided 
by H. R.  6716 would conside rab ly exte nd the  tim e wi thi n which a f inal 
decis ion by a divis ion could be expected.

Th e mo tor  car rier  indu st ry  app rec iates and su pp or ts the rec en t 
effo rts of the  Commiss ion to  reduce  delay  in its proceedings.  It  is 
only because we sincerely beli eve  th at  H.R.  6716 will resu lt in delay 
in proceed ings  before the Com mission  th at  we r eluc tant ly  oppose the 
bill.

The rat ion ale  un de rly ing  the  Com mission ’s recom mendation for 
tb  is bill— ICC 74th An nual Re port,  page 183—is th a t it will enab le 
Com mi- sion  members to—
have  more tim e to devo te to  m at te rs  inv olv ing  im po rtan t pol icy  con sidera tions.

We hon est ly believe th at the Com mission ’s m embers will save litt le,  
if any, time should thi s bill be enacted .

While it is tru e th at  man y proceedings involv ing  oral hea ring s be fore 
the IC C do no t go “ all th e way ,” most of t hem  w hich are  di scontin ued  
are  at the exam iner  or jo in t boa rd stage.

In short , most of the dr op ou ts follow an unfav orab le init ial rep ort . 
It  is my  understandin g an d behalf that  there are  very few dro pouts  
bey ond th at  stage.

In short , most parti es  to IC C proceedings seem to  believe th at  if a 
m at te r is imp ort ant enough to jus tify exceptions  t o the init ial decision  
of an examiner or joint bo ard , it is of enough im porta nce to tak e it 
“ all the wa y” before the  agency .

Fo r thi s reason, we see no basis  for believing th at  enactment of 
H.R . 6716 will—in any su bs tant ia l sense—en able  the mem bers  of the 
Com mission  to —
have  more tim e to dev ote  to  m at te rs  involv ing  im po rtan t pol icy con sidera tions.
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The third basis for our opposition to H.R. 6716 is our belief that  in 
certain cases, enactment  of the bill might have undesirable results. 
Much of the Commission’s promotional and regulatory activity  is 
carried out by staff employees. Many of these activities originate 
with the bureau staffs.

We submit that  under our theory of separation of functions, 
judicial functions should not be performed bv those whose regular 
duties embrace execution of the laws, regulations, and decisions.

Because ATA recently partic ipated  in a complex ICC proceeding 
involving proposed changes in the hours of service of motor carrier 
drivers, the potential danger in this area comes readily to mind.

An examiner’s recommended report was issued last week, June 8, 
in tha t proceeding. It  is of great importance to the motor carrier 
indus try and considerable time and effort went into the preparation 
of the industry’s case, so the Commission would have the necessary 
information available on which to make its ultimate ruling.

Under the provisions of II.R . 6716, this safety proceeding could be 
referred and, if exceptions are filed, would be referred to an employee 
board. If the board were composed of eligible employees experienced 
in matters of motor carrier safety, as would be logical, some or all of 
its members would be employees who in their regular occupation are 
charged with promotional and enforcement duties in this area, and 
could be employees whose work—or that  of their subordinates— 
related to the very proposals which were the subject of the proceeding,

We believe that the Commission would take (‘are to see tha t no 
man would be both prosecutor  and judge of the  same case. But we 
also believe that the staff employees of the ICC are dedicated, con­
scientious people who keep informed of what goes on in their area 
of work and follow the progress of those matte rs with professional 
interest.

To expect such an employee to ignore his own convictions in such 
matters is to call for superhuman effort. With all due respect for 
the integrity of the Commission’s staff employees, we believe it 
places an impossible burden on man to ask him to participate in 
promoting a position 4 days of a week and to drop his executive 
atti tude and sit as an impart ial judge in the same area on the fifth.

A fourth matt er which you may wish to consider—I am not here 
purporting to look after the interes t of the Commission’s hearing 
examiners, but I thought this was something tha t the committee 
might want to consider and th at  is the likelihood tha t enactm ent of 
H.R. 6716 would tend to undermine  somewhat the s tatu s of the inde­
pendent hearing examiner.

Considerable progress has been made in improving the status of 
hearing examiners, seeking to establ ish a corps of tra ined, independent 
employees. Even today there are continuing efforts to further im­
prove the status and statu re of these “administrat ive judges .” The 
provisions of H.R. 6716 somewhat negate these efforts.

1 he bill provides for review of hearing examiners’ repor ts by em­
ployee boards of the ICC. Section 17(2) of the Inte rsta te Commerce 
Act qualifies examiners, directors, or assistant directors of bureaus, 
chiefs of sections, and attorneys.

Thus, hearing examiners would be subject to reversal by employees 
sometimes untrained in judicial  procedure, whose independence is not
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provided for by law or regulation, and who may in some instances 
have neither the experience nor pay grade status of hearing examiners.

While we imply no disparagement of the training, experience, or 
qualification of nonexaminer employees for their specific positions, 
we have some reservations with respect to their qualifications to sit in 
review of quasi-judicial proceedings.

We submit tha t the training and background of these employees, 
in many cases, simply does not qualify them for these judicial duties 
and, as a result, much effort expended in raising the status of hearing 
examiners will be set at  naugh t if H.R.  6716 is enacted.

For the reasons s tated, we oppose the enactment of H.R. 6716.
Mr. Moss. Mr. Harris?
The Chairman. Mr. Beardsley, it seems to me tha t you raise a 

question tha t presents a dilemma. In the first place, you make it 
very clear tha t you support the Commission in their efforts to do 
something about this age-old question of delay.

Is it not a fac t that one of the major reasons for the delay is t ha t 
the docket is so congested t ha t the Commission or the division of the 
Commission is unable to expedite the work and it just piles up and 
causes fur ther and further delay?

Mr. Beardsley. I suppose tha t is true, Mr. Harris, but I would 
say tha t today in the usual run of the  cases I do not think tha t the 
Commission is subject to too much criticism, properly so at  least, for 
any  delay.

I would also point out  tha t this bill, as I said, does not preven t 
appeal to the division and there is no basis for believing tha t the 
division is not going to thoroughly consider the m atte r when it gets it.

So since I believe the great major ity of cases which go past the 
examiner stage in which exceptions are filed to his report are going to 
go all the way before the Commission—tha t is, as far as the Commis­
sion will let them go—I do not  see tha t there is going to be any great 
saving of time.

The Chairman. It  does seem to me that  if there is a procedure 
whereby a division of the  Commission in a majority  of cases can make 
final determination instead of the matter  having to go to the full 
Commission, there would be a lot of time saved.

Mr. Beardsley. Yes, sir. Tha t is the situation today without 
this bill. Under the Commission’s cur rent rules you can go as far as 
the division except, and  nobody knows what the figures will be, except 
in those cases in which the Commission certifies tha t a ma tter  of 
general transporta tion importance is involved.

So presently you are only going to go as far as the division in the 
grea t majority of cases.

The Chairman. Well, presently  they file exceptions with the full 
Commission, do they not?

Mr. Beardsley. Only under the Commission’s rules as I under ­
stand them. Unless exceptions were filed to the initial report  prior 
to Februarv 1 of th is year an appeal to the full Commission will no t 
lie from a decision of a division unless the Commission certifies in the 
proceeding that a ma tte r of general transporta tion importance is 
involved.

So you presently do not have the right in the great major ity of 
cases to go to the full Commission.
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The Chairman. As I understood it this was a step in between to 
assist now, since an increased workload is thrown on the division, to 
assist the division in expediting the cases before them.

Mr. Beardsley. I unde rstand the rationale of it, Mr. Harris, I 
believe. I just question the likelihood t ha t if the division gives the  
matter  the thorough consideration tha t it should give it, they are 
going to  save a great deal of time.

If this bill said in effect t ha t the employee board were the last step, 
I can see where i t would save the division a good deal of time. It  
would never get to the division. I suspect, however, tha t there 
would be a lot of objections to the bill for other reasons.

The Chairman. Tha t is all.
Mr. Moss. Mr. Younger.
Mr. Younger. No questions.
Mr. Moss. Mr. Rogers.
Mr. R ogers of Florida. Now what would you do with the problems 

tha t are not a m atte r of general  transportation  importance?
Mr. Beardsley. The question is so broad, Mr. Rogers, I am afraid 

I do not know quite what you mean. At what stage?
Mr. R ogers of Florida. Well, where disposing of these matters as 

suggested by these employee boards. It  has been stated by the 
Commission tha t the purpose of this legislation is to try  to aid them 
in handling these cases, cases that the Commission does not feel are 
of such broad importance, matters of general transporta tion import­
ance. They feel an employee board could make an initial ruling with 
the righ t of appeal to a panel of the Commission. Then if anyone 
has any question as to whether the ruling pertains to general transpor­
tation , it could be brought up to the board.

How would you handle mat ters  tha t are not of general transpor ta­
tion importance?

Mr. Beardsley. If I believed, as I do, tha t this bill will not save 
the amount of tune tha t it is expected to save, I would leave the 
situation the way it is, where the mat ter would first come before the 
examiner or joint board and then would be appealed, and it would be 
a final appeal from his decision, as a practical mat ter, to the appro­
priate division of the Commission which would sit as an appellate 
division in those cases.

Mr. Rogers of Florida. Do you not think there are many matters 
which could be appealed to a panel of three so the ma tter  could be 
properly reviewed?

Mr. Beardsley. You mean to a panel of three Commissioners?
Mr. R ogers of Florida. Yes.
Mr. Beardsley. Yes. I point out again under the current rules, 

even without  the enactm ent of this bill, you are only going to a panel 
of three before the Commission as a practical ma tter  in probably, I 
would guess, 99 percent of the cases.

Mr. Rogers of Florida. You would have no objection to going on 
appeal to a panel of three?

Mr. Beardsley. No, sir; I am not criticizing the present rules 
under which the Commission is now operating.

Mr. Rogers of Florida. Nor do you object, then, as I understand 
it, to the provision for the appeal to the three-man board before the 
Commission can come in?
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Mr. Beardsley. Except in the sense tha t I think  the interposition 
of this employee board between the two steps, making three steps, 
might and probably will ultimate ly cause on the one hand either 
more time or on the other  hand the failure by the division to really 
properly consider the case.

Mr. Rogers of Florida. Why do you feel there would be a failure 
by the division to properly consider the case?

Mr. Beardsley. I did not say that.  Let us take the present 
situat ion. You have a hearing, you have an examiner, we will say. 
He files a report, perhaps after briefs are submit ted, perhaps not. 
His report is filed. Some parties to the case never like it. They 
take  exceptions. Presently you go to a division of the Commission. 
Th at is the last stage in the vast majority  of cases.

Well, the division is going to take whatever amount of time it 
takes to consider the matter  before the decision comes out. I am not 
criticizing it, you u nderstand—that  this is taking too much time. I 
think the Commission is doing fine, generally speaking, in getting the 
cases expedited today. But you come up with a new arrangement. 
Instead of an examiner and a division you have an examiner, an 
employee board, and a division. I find it hard to understand in my 
mind how the subst itution of three procedural steps for the present 
two is going to save time.

Mr. Rogers of Flor ida. Now under the present operation do you 
have the right of appeal from the division to the full Commission?

Mr. Beardsley. No, sir; except in those cases in which the Com­
mission certifies tha t a ma tter  of general transporta tion importance 
is involved and my guess, and I certainly would yield to anybody from 
the Commission for correction, is th at it will probably be in one case 
out of a hundred, if it is that many, and that  is ju st a guess.

Mr. Rogers of Flor ida. Now on matters which are not of general 
transporta tion importance  the final appellate authority  is within your 
division?

Mr. Beardsley. Yes. On rpatters tha t are not of general trans­
portation  importance a hundred  percent is the division—unless there 
is tha t certification, you do not go beyond the division.

Mr. Rogers of Florida. Thank you very much.
Mr. M oss. Mr. Thomson.
Mr. Thomson. No questions.
Mr. Moss. I understand it is your position th at this would actually  

create a delay because at the time of filing exceptions to an examiner’s 
decision you are convinced that  the parties are going to exhaust all 
procedures available to them within the Commission itself?

Mr. Beardsley. Mr. Moss, what I believe is this: That  you have 
a good .many dropouts before the Commission but that the vast ma­
jori ty of them occur ei ther in the first instance where they simply do 
not show up at a hearing or if they go through a hearing  and they get 
an unfavorable report from the examiner or a joint board, tha t if 
they are going to drop out  of that proceeding t hat  is the time they do 
if. They will not go to the trouble or expense of filing exceptions to 
the examiner’s report if th ey have lost their stomach for the case, let 
us say.

I am jus t suggesting, and again 1 do not have any figures and again 
I will yield to the Commission, but all I can determine from my own 
experience and the folks I  talk to down there is in the vast majori ty
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of cases the dropouts occur on or before the stage when the examiner 
files his report and tha t the dropouts after tha t are so unsubstantial 
that you are not going to save a whole lot of time by enactment of this bill.

Mr. Moss. The difference is that the Commission apparently has 
concluded that the employee review board will dispose finally of quite 
a number of cases. You are convinced to the contra ry. You feel 
that most of the cases, the great majority  of those handled by this 
proposed employee review board, would have to be heard by a divi­
sion of the Commission itself?

Mr. Beardsley. Yes, I believe that there would be very few in­
stances in which an employee board decided adversely to one side or 
the other in which the right of appeal to the division, which would 
exist under this bill, would not be exercised by the parties.

The Chairman. Will the chairman yield there?
Mr. Moss. Mr. Harris.
The Chairman. What happens to the review examiners? Has the 

Commission had in the past a procedure whereby there would be re­
view examiners that would go over (he matt er tha t has been heard 
and decided bv the examiner?

Mr. B eardsley. Mr. Harris, I am a little loath to say what hap­
pens to review examiners. I am just not in a position to say how the 
Commission will handle tha t thing in the future. I am not trying to 
avoid answering your question. T just do not think T know the 
answer.

The Chairman. Would you mind if I asked the Chairman of the 
Commission that question? We should have gotten that in a while 
ago.

Chairman Hutchinson, does this employee hoard take the place of 
the review examiners in tha t procedure?

Mr. Hutchinson. No, Mr. Chairman; it is not contemplated tha t 
it would a t all. In other words, this Board or these Boards that we 
are asking Congress to give us authority to create would take the 
place of the regular division in making the initial decision in these 
uases of lesser importance.

The Chairman. You still have the procedure of review examiners?
Mr. Hutchinson. Yes; in the sense tha t they assist members of 

the Commission and, if we create this Board, they would assist 
members of the Board in analyzing the record in the decisional 
process.

The Chairman. Thank you.
Mr. Moss. Are there any fur ther  questions? If not, Mr. Beardsley, 

we want to thank you for your appearance.
Mr. Beardsley. Thank vou, Mr. Chairman.
Mr. H utchinson. May I say in response to Mr. Har ris’ question 

as to whether this was the unanimous position of the Commission, 
the Commission is unanimous in asking for this legislation. We think 
it will speed and improve our actions and we are asking the  committee 
and the Congress to help us.

Mr. Moss.  Thank you very much.
That concludes the hearing on this legislation.
(The following information was submitted for the record:)
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Association of American Railroads,
Law Department, 

Washington, D.C., June IS, 1961.
Hon. Oren Harris,
Chairman, Committee on Interstate and Foreign Commerce,
House o f Representatives, Washington, D.C.

Dear Mr. Harris: We under stand th at  the  Subcomm ittee  on Regu latory 
Agencies is now conducting  hear ings  on H.R . 6716, a bill intro duce d by you on 
May  1, 1961, to amend  section 17 of the  In ter sta te Commerce Act to provide for 
furth er delegation of duties to  employee boards.  The Associat ion of American 
Rail roads supports the  princ iple and  objectives of this  bill, which appears to be 
intend ed to implement legislative recom mendation No. 1 contained in the  74th 
Annual Repo rt (fiscal year  ended June  30, 1960) of the  In ter sta te Commerce 
Commission, as follows:

“ 1. We recommend th at  sect ion 17 be amended to author ize  the  Commission 
to  delega te to  th ree-m an employee boards  the power to make decisions in cases in 
which a hearing has been held  and  which do not  involve issues of general trans­
po rta tio n importance, with  the righ t of appeal to an app ella te division whose 
decision would be adm inis trat ive ly final.”

As s tated  by the Commiss ion in its 74th annu al report, the  workload of th at  
body has reached the  point  where it  is becoming increas ingly more difficult for its 
members to find the necessary time to devote  to  th orough stu dy  and cons tructive 
thou gh t on major issues. The proposed legislation, appl icable in cases where the  
Commiss ion has not  affirm ative ly determ ined and announce d th at  an issue of 
general tran spo rtat ion  imp ortance  is involved, would app ear  to  be desirable as a 
mean s of freeing Commission  members of a pa rt of their  presen t heavy  workload 
and  thus enabling them to d evo te more time  to matters involving imp ortant policy 
considerations.

I t should be pointed out, as a technical ma tter , t ha t the words “recorded order” 
in line 13 on page 2 of the  bill oug ht to be “recommended ord er.”

Respectfully yours,
Gregory S. Prince,

Executive Vice President and General Counsel.

The F ederal Trial Examiners  Conference,
Washington, D.C., June H , 1961.

Re H.R.  6716.
Congressman  Oren H arris,
Chairman, House Interstate and  Foreign Commerce Committee,
New House Office Building, Washington, D.C.

My D ear Congressman: On behalf of the Fe dera l Trial  Examiners Conference, 
the professional association representing a major ity  of the  Federa l hearing 
examiners dedicated to the  prom otion of sound and  exped itious adm inis trat ive 
procedures , I respect fully sub mi t for consideration by y our  committee  th e follow­
ing views on H.R . 6716 now pend ing before you.

As you are aware, the sub jec t bill seeks to amend sectio n 17 of the  In ter sta te 
Commerce Act to permit  the delegata tion  of power  to employee boards to decide 
ma tte rs not involving general transp ort ation  importance which  are initia lly heard 
and  decided by hearing examiners  in lieu of review by a  Division of Commissioners. 
Such employee boards  would be appellate bodies empowered to review and stay 
ini tial  or recommended rep ort s of hearing  examiners, or where exceptions to 
hea ring  officers decisions are filed, to  decide th e matter s a t issue act ing in t he  stead 
of Commissioners.

In  its 74th annu al rep ort  to  the Congress, page 183, the In terst ate Commerce 
Commission sta ted  th at  such  boards are necessary to relieve the  Commissioners 
of the burden of deciding  cases  which are read ily dete rminable in the  light of 
exist ing precedents, and  to  permit the  Commission to devote  more tim e to policy 
ma tte rs and  the more expeditious handl ing of partic ula r cases . It further  po inted  
ou t th at  in practice the  decisions of such boards would be reviewable by pet ition 
to  an  appellate  division of Commissioners.

The  conference strongly endo rses legislation which will prom ote efficiency and 
elim inate unnecessary delay  in the  adm inis trat ive process. To this end the  con­
ference supports the  use of employee boards, such as have been established recently 
at  the  Inter sta te Commerce Commission, to dispose of nonad versary proceedings 
where no hearing is required. However, the  conference respec tfully  submits  t ha t
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ra ther  tha n provid ing a means  of reducing the  appellate  w orkload and expedi ting 
proceedin-.s, H.R.  6716, if enacted, would interpose ano the r inte rme dia te and 
time-consuming appe llate  proce dure  between  the hearing officer a nd the divisions 
of Commissioners where none now exists. Thus, if review of the decision of an 
employee board is required by a division of Commissioners, the enti re process 
has been unnecessarily delay ed a nd  rendered unduly expensive to litigants  and 
the Governm ent alike.

The  conference is furth er of the  view that  the  prop er solut ion to the  problems 
of unnecessary delay and appella te workload at  the  Commission  level is found in 
the provision of a certio rari typ e of review of hearing examiner decisions which 
limits the  g rounds of appeal and  which makes the  examiner’s dec ision final where 
such lim ited  grounds do not exist. Such an approach  is se t forth in S. 1734, popu­
larly  know as the Carroll bill, on which  hearings are  presently in process before 
the Senate Judic iary Committee. Th e conference takes the  firm posit ion th at  the 
proper  way to expedite adminis tra tive proceedings and to reduce appella te work­
load is not to increase the number of ap pell ate levels within an agency as prov ided 
by H.R. 6716, but  to reduce  them as required by S. 1734. Fu rth er,  the con­
ference considers it worthy to note the sta tem ent  of Dean Landis in his report to 
the then Pres iden t-ele ct, th at  th e decisions of hearing examiners a t the  Inter sta te 
Commerce Commission are “too frequent ly rewritte n for no discernible purpose .” 
The  desirable goal of exped ition  can  better be att ain ed  by limit ing review of 
exam iners’ decisions except where demonstrab le errors of fact,  policy,  or law have 
been com mit ted.  Another interm ediat e appellate  level is clear ly a step  in the  
wrong direc tion, in our view.

It  is respectful ly requested th at  th is  let ter  be made a pa rt of the record of th e 
hearings on H .R.  6716. If the conference can be of a ny fur the r as sistance to your 
honorable comm ittee  we will be happy to oblige.

Tha nk you for your  k ind conside ration and courtesy.
Respectfu lly submitted,

Edgar A. Buttle, President.

Association of I nterstate 
Commerce Commission Practitioners,

Office of Executive Secretary,
Washington, D.C., Ju ne  27, 1961.

Re H.R . 6716.
Hon. Oren H arris,
Chairman , and Members, Subcommittee on Regulatory Agen cy of the House Com­

mittee on Inters tate and Foreign Commerce.
Mr. Chairman and Members of the Subcommittee: On J une 12, 1961, you

held a hear ing on H.R. 6716, which was introduced by the chai rman of th e com­
mit tee  at  the requ est of th e In te rs ta te  Commerce Commission, and  which would 
give effect to its legislative recommenda tion No. 1 in its 74th ann ual  repor t. 
This bill would amend  section 17 of the act to permit  th e Commission to delegate 
to employee boards author ity  to make decisions in cases in which a hearing has 
been held and  which do not  involve issues of general transp ort ation  importance 
and would provide for appeal from such decisions to a division of three  Commis­
sioners eliminating the  necessity for reconsidera tion by the  ent ire  Commission. 
As I under stand it this bill was sup ported by the Commission throug h the  test i­
mony of i ts Chairman and was opposed by the American Truckin g Associations, 
Inc.,  thro ugh  the ir counsel, Peter T. Beardsley.

The Associat ion of In ter sta te Commerce Commission  Pra cti tioner s had not 
had an opportunity by Jun e 12 to cons ider this bill. Since th at  tim e the  execu­
tive  com mit tee of the associa tion has had  such opportunity and,  in addition , has 
reviewed the stat ement s refer red to above. Since th is bill rela tes ent irely to the 
ques tion of efficiency and expedition in the Commission’s procedures rat he r tha n 
involv ing the inte rests of various modes  of transp ortation in the economic sense, 
it is our thou gh t that  the views of the represen tatives of the  Pra cti tioner s Asso­
ciation mig ht be of some help to the commit tee on its  deliberations on this  bill. 
In add ition, the writer and  several members of the  execu tive com mit tee  of the  
association are  members of the  Specia l Advisory Committee on In te rs ta te  Com­
merce Commiss ion Practices and Procedures , whose first rep ort  was served Oc­
tob er 1, 1960, and  have devo ted considerable time during the pa st 2 years  to the  
problem concerned . The assoc iation has not  polled its members on this mat ter,  
bu t I feel t hat the  views expressed here in represen t the  concensus of the  views of 
its 4,000 members.
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The adviso ry committee rep ort of October 1, 1960, showed th at  in 1959 there 
were 1,686 adversa ry proceed ings in winch it was necessary for final repo rt to be 
released by a division, or the  Commission  en banc. This to ta l excludes non­
adv ersary  cases and cases in which t he  ini tial report of an exam iner became final. 
In  t he  reorganization  which the Commission has so far  accomplished during  1961 
under existing  law, it has provided for the  delega tion to employee boards of de­
cisions in  nonadversa ry cases, a mong others. The pending bill, as we unders tand 
it, would deal with the  1,686 adver sary proceedings as well as possible othe r pro­
ceedings in which a hearing is requ ired  to be held. Under the Commission’s 
presen t organ izatio n these  proceedings must be decided by nine Commissioners 
organized into three divisions of thre e each. The caseload of adversary  pro­
ceedings  a lone, then,  requires each division to dispose of 562 such proceedings or 
an average of approximately  11 per week, assuming equal  dist ribu tion . Since 
the Commission has now ado pted the recom mendation  of its  advisory committee 
th at  cases be assigned to  individ ual  Commissioners for supervision of prepara­
tion of the final repor ts, this means  th at  each Commissioner, again assuming 
equal  dist ribu tion  of the  work, has the  responsibili ty for approximately four re­
por ts and decisions each week in  addi tion  to par tici pat ing  in the decisions relative  
to rep ort s prepared by t he  o the r two members of th e division on which he serves. 
We recognize that  w ith such a caseload it is impossible to at ta in  both t he  des ired 
level of part icipation by the  Commiss ioners serving  on these divisions in  the final 
decisions and  reports and  at  th e same time  to accomplish th e needed improvement 
in exped ition  of Commission proceed ings.

The adviso ry committee made several recommendations to  the  Commission 
having a bearing on th is ma tter. One such recommendation  was t ha t employee 
boards be used to the extent possible  under section 17 of the  act to  decide matters 
which would not requi re decision by a division. The  Commission has, in its  
recen t changes, implemented thi s recommenda tion. Another recommendation, 
again to be accomplished with in the  purview  of section 17 of the act, was to limit 
recons ideration by the ent ire Commission to ma tte rs of genera l tran sportat ion 
importance. This recommendat ion also has been implemented by the  Com­
mission. In its recom mendation No. 15, the  adviso ry committe e suggested (h at  
the  Commission provide, again with in the scope of its existing powers und er 
section  17, decisions in proceedings which are not of general tran spo rtat ion  
importance by individual Commissioners rather  than  by divisions. Adverting 
to the  caseload reviewed above , it will be seen th at  the  adoption of this recom­
mendatio n would not  have reduced the  caseload of individual Commissioners 
with  respec t to prep arat ion by them of final reports th at  would have remained 
at  the  level of four a week in adversary  proceedings. It  would have eliminated 
some of the  additional seven or eight  cases prepared by oth er Commissioners 
which each member of a division mus t review and  vote on. The  Commission 
did not adopt this recom mendation  in the  changes in its intern al organization so 
far accomplished.

The  advisory committee, in its  first repor t, limited  its recommendations  to 
those which could be accomplished within the  purview of existing law. It  is 
apparen t that  the  Commission believes that  delegation of dec isional author ity  to 
ind ividual Commissioners in place of divisions, in proceedings which are not of 
general tran spo rtat ion  importance, would not sufficiently reduce  the  workload 
of the  Commissioners so as to provide them with  the time needed for thei r more 
act ive  and  intensive par tici pat ion  in the  preparatio n of final reports in cases 
which are of general tra nsp ort ation  importance . Rather , it would delegate such 
responsibi lity to employee boards. H.R.  6716, then , is consis tent with the views 
of the advisory committee th at substan tial  delegation of decisional author ity  
within the Commission is necessary both to reduce the time required to secure 
decisions, and to improve the decisional process itself, par ticu larly in cases of 
general tran spo rtat ion  importance. It  has been felt th at  the  Commissioner 
should be provided  with  such additional time, together with other aids such as 
ade qua te research facilities, so th at  they  can ant icip ate  and deal promptly with 
new problems and issues which a re constantly developing in the  field of regulation  
of surface tran sportat ion.

We recognize th at  the re is novelty in the  idea that  staff personnel rath er 
than  the  Commissioners themselve s, under the  proposed new legislation, would 
officially be making decisions. It  is apparen t to those  who are active in the 
prac tice , however, th at  the  stu dy  and  deliberations  and  prep arat ion of final 
reports  as a practical mat ter is now accomplished largely by the  staff of th e
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Co mmiss ion.  While we seek to  en co ur ag e th e gre at es t po ss ib le  in div id ual  le ad er ­
sh ip  an d par ti ci pa tion  by  Com mission er s,  it  ca nn ot  be  ac co m pl ishe d w ith th e ir  
pre se nt  ca se load . The  pr op os ed  ch an ge  wo uld le ad  to  g re at er  Com miss ione r 
re sp on sibi li ty  in m ajor  cases th ro ugh  pr ov id in g fo r st af f de cis ions  in  cas es not 
invo lv ing im port an t po licy det er m in at io ns . So lon g as  th e  ri g h t of ap pe al  is 
pr es er ve d to  a div ision  of th e  Com mission , as  t h is  bil l prop os es , th e  ch an ge , th en , 
fo r th e  cases of les ser  im po rtan ce , is on e lar ge ly  in fo rm  ra th e r th a n  in  su bs tanc e.  
A t t he  p re se n t tim e,  in th e  cl ass  o f p ro ce ed in gs  c on ce rned , a st af f a tt o rn ey  p re pa re s 
th e  fin al re port  wh ich , to get her  w ith  th e  br ief s of th e  par ti es  is tr ansm it te d  to  
th e  divisio n fo r co ns iderat ion,  de cision , an d,  if ne ce ssary,  revi sion  of th e  re po rt . 
U nd er  th e  pr op os ed  pr oc ed ur e th e  re p o rt  pr ep ar ed  a t th e  st af f leve l wou ld  be  
co ns idered  and  th e  decis ion  m ad e by  an  em ploy ee  boar d and  th e  re port  wou ld  be 
im m ed ia te ly  re lea sed. I t m ay  be an ti c ip a te d  th a t in  a su bst an ti a l num be r of 
cas es no  peti ti on  wo uld  be file d and th is  po rt io n of th e  wor kl oa d of  th e  div isions 
wou ld  be  el im in at ed . In  th os e in st an ce s in  wh ich  pet it io ns fo r re co ns id er at io n 
we re  filed, th e  pa rt ie s wo uld  be  in a  be tt e r po si tio n th a n  is pre se n tly  th e  case 
sin ce  th ey  wou ld  know  to  w hat  ex te n t th e  co gn izan t bure au s of th e  Co mm iss ion  
were reco m men di ng  to  th e Com m ission er  ch an ge s in th e  fin ding s and co nc lus ion s 
co nt ai ne d in  th e  in iti al  re po rt s of  t h e  he ar in g ex am iners. T he appell a te  div isi ons 
in st ea d of ha vin g t o  de al w ith  th e  en ti re  co nt en ts  o f th e  re port  in or de r,  wo uld be  
ab le  to  lim it  th e ir  rev iew  to  th os e p art ic u la r m att ers  of all eged  err or ra ised  by  
th e  pet it io ns  fo r re co ns iderat ion file d. In  th is  sen se  th e  cr iti ci sm  th a t H .R . 6716  
wou ld  ca us e de lay in th e Com miss ion proc ee ding s is no t co ns id er ed  to  be  well  
fo un de d.

For  th e  sa m e rea so n we be lie ve  th a t  th e  cr iti cis m of H .R . 6716 to  th e  effect 
th a t it  will  no t pr ov id e th e mem be rs  of  th e  Co mm iss ion  w ith m or e ti m e t o  de vo te  
to  m att ers  in vo lv in g im port an t po lic y co ns id erat ions , is not wel l fo un de d.

We ha ve  note d also th a t th e  F ed er al  Trial  Exa m in er s Con fe re nc e ha s som e 
mi sg iv ings  a b o u t th is  bill , ag ai n on  th e  gr ou nd  th a t it  m ig ht n o t pr ov id e th e 
sa vi ng  in  ti m e in te nde d an d w ith  th e  th o u g h t th a t a  b e tt e r m et hod wou ld be to  
lim it  revi ew  of he ar in g ex am in er s’ d ec is ions  to  a ce rt io ra ri  ty pe  of revi ew . M uc h 
will  de pe nd , of cours e, on th e  m an ner  in  whic h th e Co mmiss ion wou ld  im pl em en t 
th e  legi sl at iv e au th ori ty  wh ich  it  seek s. Wou ld su ch  rel ea se  pro vid e ad eq uat e 
opport un it y  fo r pa rt ie s to  as se rt  a t a  pro per  po in t in th e  pr oc ee di ng  th a t th e  
part ic u la r m a tt e r in wh ich  th ey  ar e co nc er ne d is one of ge ne ra l tr ansp ort a ti on? 
W ou ld  su ch  as se rt io ns  be give n adequa te  co ns id erat ion?  W ou ld  th e  em ploy ee  
boa rd s be  m or e incl ined  or  less in cl ined  to  ac ce pt  th e  fin ding s of fa c t of  th e  hea r­
ing  ex am in er s wh o ha ve  ha d th e  opport un it y  to  see and hea r th e  wi tne sses? 
W ou ld  th e revi ew  on pet it io ns  fo r re co ns id er at io n by  a  divi sion  be  a ce rt io ra ri  
ty pe  review , as  see ms  de si rable,  or  wou ld  it  be an  ad ded  th ir d  lev el  of re port  
pre par at io n? We ar e in ge ne ra l agre em en t with  th e vie ws  of th e  Fed er al  Trial  
Exa m in er s Con fe renc e th a t th e  re port s of he ar in g ex am in er s sh ou ld  no t be en ­
ti re ly  r ew ri tt en , as  ha s fr eq ue nt ly  be en  th e  cas e, in th e p re para ti on  of  f inal re po rt s 
fo r p re se n ta ti on  to  th e de ciding  au th o ri ty . Th e ad vi so ry  co m m it te e dea lt  w ith  
th is  su bje ct  and  it  ha s been  no te d th a t th e  Co mm iss ion  ha s now adop te d  a pr o­
ce du re  of issu ing a  on e-p age re port  w he re  no  esse nt ia l ch an ge s were  re qu ir ed  to  
be  m ad e in  th e  ex am in er ’s r ep or t,  in  es senc e ad opting all  of th e  pri nci pal  fin din gs 
an d co nc lusion s of th e ex am iner .

We ha ve  be en  grat ifi ed  w ith  th e  act io ns wh ich  th e  Com miss ion has  ta ken  to  
im pl em en t b o th  th e  re co m m en da tion s of  mem be rs  of  our as so ciat io n wh o se rv ed  
on  th e  sp ec ia l ad vi so ry  co m m it te e,  th e  re co m m en da tion s of  o th er ad vi se rs , an d 
th e  re co m m en da tion s pr od uc ed  in  it s ow n staf f st ud ie s to  im pr ov e it s in te rn al  
or ga ni za tion  a nd p roce du re s. In  o ur view , it  m us t be bo rne in mind th a t secu rin g 
ex pe di tion  in Co mm iss ion  de cis ion s is of  no  gre at er  im po rt an ce  th an  se cu ring  th e 
be st  po ss ible de cis ion s an d in te ll ig en t,  in fo rm at iv e,  re port s,  ex pr es sing  th em . 
The  im port an t po lic y det er m in at io n fu ncti ons of th e  Co mmiss ion m ust  be ex er ­
cised  by  th e Co mmiss ione rs th em se lv es  wh o, in tu rn , m ust  be pro vid ed  with  
ad eq uat e tim e fo r th e  ex ec ut ion of  th es e fu nc tion s not on ly  th ro ugh  th e  ad  hoc  
ca se -by-ca se  de cision al  metho d,  b u t th ro ugh  g en eral  in ve st ig at io ns , re se ar ch , ru le - 
mak in g pr oc ee di ng s an d simila r m et hods . The  Com miss ione rs  m ust  be  af forded  
su ffi cie nt  tim e fo r e xe cu tio n of the se  funct io ns bot h in th e  c on side ra tion  o f p ro ce ed ­
ing s of ge ne ra l tr ansp ort a ti on  im po rt an ce  and th ro ug h th es e o th er m et hods.  We 
feel  th a t th e  Com miss ion shou ld  be af fo rd ed  th e wides t po ss ible la ti tu d e  in re ­
vis ing  it s pr oce du re s to  ac co mplish  th ese  re su lts . The  pa ss ag e of  H .R . 6716  
wo uld  pr ov id e th e  Co mm iss ion  w ith on e im port an t m et ho d of con tr ib u ti ng  to  
th a t re su lt.  In  our view , th e advan ta ges  to  be  de rive d fro m giving  th e  Co mm is-
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sion this  autho rity material ly outweigh the dou bts  which have  been expressed 
concerning this  ty pe  of legislation. If it should develop th at  there is subs tanc e in 
such criticisms, it can be determined  only throug h experience. It  would then  
be possible, of course, to seek furth er legis lative action with respe ct to th is ma tter. 

Very t ruly yours ,
D av id  G. M acD o n a ld .

(Whereupon, at 11:45 a.m., the subcommittee adjourned,  to recon­
vene subject to the call of the Chair.)
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