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Committee on Transportation and Infrastructure

W.%. House of Representatibes
Washington, BE 20515

Sam Graves Rick Larsen
Chairman Ranking Alember
Jack Ruddy, Staff Director Katherine W. Dedrick, Democratic Staff Duector

FEBRUARY 7, 2025
SUMMARY OF SUBJECT MATTER

TO: Members, Subcommittee on Water Resources and Environment
FROM: Staff, Subcommittee on Water Resources and Environment
RE: Subcommittee Hearing on “America Builds: Clean Water Act Permitting

and Project Delivery”

I. PURPOSE

The Subcommittee on Water Resources and Environment of the Committee on
Transportation and Infrastructure will meet on Tuesday, February 11, 2025, at
10:00 a.m. ET in 2167 Rayburn House Office Building to receive testimony at a
hearing entitled, “America Builds: Clean Water Act Permitting and Project Delivery.”
The hearing will examine how Congress can ensure that the Clean Water Act
(CWA) balances the goals of protecting water quality and ensuring project comple-
tion, reducing supply chain challenges, and promoting commerce. At the hearing,
Members will receive testimony from witnesses representing the State of Oklahoma
Department of Environmental Quality, the New Jersey Department of Environ-
mental Protection, National Association of Manufacturers, and National Rural Elec-
tric Cooperative Association.

II. BACKGROUND: OVERVIEW OF THE CLEAN WATER ACT

Congress enacted the 1972 amendments to the Federal Water Pollution Control
Act, commonly referred to as the Clean Water Act (CWA), with the goal to “restore
and maintain the chemical, physical, and biological integrity of the Nation’s
waters.”! The CWA provides a major Federal-state program as the principal law
governing the quality of the Nation’s surface waters, including certain wetlands.2
The Environmental Protection Agency (EPA) is the primary Federal agency tasked
with carrying out the CWA, while the United States Army Corps of Engineers
(Corps) is also tasked with certain responsibilities. To achieve the objectives of the
law, the CWA established two goals: (1) eliminate pollutant discharge into navigable
waters by 1985, and (2) where possible, ensure water quality that is “fishable” and
“swimmable” by 1983.3

The CWA consists of two major parts: (1) the authorization of financial assistance
for construction of municipal wastewater treatment plants, and (2) the regulatory
requirements that apply to those who discharge into navigable waters, including in-

1CWA, Pub. L. No. 92-500, 86 Stat. 816.

2H. CoMM. ON TRANSP. AND INFRASTRUCTURE, JURISDICTION AND ACTIVITIES OF THE
SUBCOMM. ON WATER RESOURCES AND ENVIRONMENT, 119TH CONG., (2023) (on file with Comm.).

3 LAURA GATZ, CONG. RscH. SERv. (RL30030), CLEAN WATER ACT: A SUMMARY OF THE LAw,
(Updated Oct. 18, 2016), available at https:/www.crs.gov/Reports/RL30030 [hereinafter CRS RE-
PORT RL30030].
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dustrial and municipal actors.# Planning, financial, and technical assistance for var-
ious regions and issues, tribal and state water quality programs, and oil spill pre-
vention and planning programs are also addressed.?

The regulatory requirements in the CWA are found primarily in Titles III and IV
of the law. Title III establishes the authority for EPA to develop the technological
and water quality-based effluent limitation guidelines (ELGs) and requirements for
points source dischargers to adhere to.6 Whereas Title III focuses largely on the cre-
ation of water quality guidelines and limitations, Title IV primarily deals with ap-
plication of the regulatory program, informed by the guidelines created pursuant to
Title III, through which dischargers must receive permits or certifications.”

III. “WATERS OF THE UNITED STATES”

The CWA applies to “navigable waters,” which is defined in the CWA as the
“waters of the United States, including the territorial seas.”® However, the statute
does not further define the term “waters of the United States” (WOTUS). As such,
the EPA and the Corps, which both play roles in clean water permitting, have at-
tempted to define which waters are subject to Federal regulation under the CWA,
through several sets of rules interpreting the Agencies’ jurisdiction over WOTUS.?
For example, the prior three Administrations each published regulatory changes to
the definition of WOTUS in the Federal Register.10

Additionally, since passage of the CWA, there has been a substantial amount of
litigation in the Federal courts on issues relating to the scope of CWA jurisdiction,
including Supreme Court cases.!! In May 2023, the Supreme Court ruled generally
on the scope of WOTUS under the CWA 1in Sackett v. EPA (Sackett).12

The Court’s ruling in Sackett narrows the scope of jurisdiction under the CWA as
compared to both its longstanding regulatory implementation and the interpretation
adopted by lower courts after the 2006 case of Rapanos v. United States.'3 While
the extent of the change will depend on how the Corps and EPA implement various
aspects of the decision, the Sackett majority’s exclusion of wetlands that are sepa-
rated from covered waters by natural or artificial barriers means that fewer wet-
lands will be covered than under any regulatory framework developed by the Corps
or EPA since the 1970s.14 The Court’s ruling could also affect regulation of waters
at the state level.15

During the period from 2001 up to the Sackett decision, all four Presidential Ad-
ministrations adopted different approaches to implementation of CWA jurisdiction,
in part, reflecting competing legal interpretations of prior decisions. The most recent
of these efforts, undertaken by the Biden Administration and finalized in December
of 2022, authorized CWA jurisdiction under either test established by the Rapanos
decision—the “relatively permanent” or the “significant nexus” tests.1® However, the
Sackett decision specifically rejected the significant nexus test as a basis of asserting
CWA jurisdiction, prompting EPA and the Corps to issue a conforming rule, on Au-
gust 29, 2023, titled “Revised Definition of ‘Waters of the United States’; Con-
forming,” amending the December 2022 rule post-Sackett.1?

41d.

51d.

6 CRS REPORT RL30030, supra note 3; see also CWA, supra note 1 at §§ 301-320.

7CRS REPORT RL30030, supra note 3; see also CWA, supra note 1 at §§ 401, 402, 404.

8CWA, supra note 1 at § 502(7).

9See e.g. Clean Water Rule: Definition of “Waters of the United States,” Final Rule, 80 Fed.
Reg. 37,054 (June 29, 2015); The Navigable Waters Protection Rule: Definition of “Waters of the
United States,” 85 Fed. Reg. 22,250 (Apr. 21, 2020); Revised definition of “Waters of the United
St%zsi” Final Rule, 88 Fed Reg. 3004 (Jan. 18, 2023).

11 See e.g. United States v. Riverside Bayview Homes, 474 U.S. 121 (1985); Solid Waste Agency
of Northern Cook County (SWANCC) v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001);
Rapanos v. United States, 547 U.S. 715 (2006).

12 Sackett v. EPA, 598 U.S. 651 (2023) [hereinafter Sackett].

13 KATE R. BOWERS, CONG. RSCH. SERV. LEGAL SIDEBAR (LLSB10981), Supreme Court Narrows
Federal Jurisdiction Under Clean Water Act, at 1 (June 21, 2023), available at https:/
www.((i:rs.govaeports/LSB10981 [hereinafter LSB10981].

14[ .

15]1d.

16 Press Release, EPA, EPA and Army Finalize Rule Establishing Definition of WOTUS and
Restoring Fundamental Water Protections, (Dec. 30, 2022), available at https://www.epa.gov/
newsreleases/epa-and-army-finalize-rule-establishing-definition-wotus-and-restoring-funda-
mental.

171.SB10981, supra note 13; see also, Revised Definition of “Waters of the United States”; Con-
forming, 88 Fed. Reg. 61,964 (Sept. 8, 2023).
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Although the Biden Administration’s original (2022) and conforming (2023) rules,
as well as other prior regulations were not litigated in Federal courts, the majority
opinion in Sackett has changed key jurisdictional interpretations reflected in the
Biden Administration’s original rule.18 Currently, the conforming rule is in effect in
23 states, the District of Columbia, and United States territories.l® In the other 27
states, EPA and the Corps are regulating WOTUS consistent with the pre-2015 reg-
ulatory regime.20

Some states and stakeholders have raised concerns with the pace of implementa-
tion of the conforming WOTUS rule, and whether EPA and the Corps are complying
with Sackett’s ruling.2! Other states and stakeholders have expressed dissatisfaction
with the Sackett ruling and called for states and the Executive Branch to evaluate
other authorities to address the effects of Sackett.22 Additional stakeholders have
recognized that Congress could intervene to further speak to the scope of waters ad-
dressed by the CWA.23

IV. SECTION 401: WATER QUALITY CERTIFICATION

Section 401 of the CWA requires that an applicant for a Federal license or permit
for any activity that may result in a discharge covered by the CWA provide the Fed-
eral licensing or permitting agency with a certification.2* Such a certification is
issued by the state or tribe (or EPA, in the case of tribal lands where a tribe has
not been granted treatment as a state, as well as on Federal lands with exclusive
Federal jurisdiction) that would be affected by the discharge.2> Under section 401,
the certifying authority may grant, grant with conditions, deny, or waive certifi-
cation of proposed Federal licenses or permits.26 Activities that commonly require
a certification under section 401 of the CWA include hydropower projects that re-
quire licenses from the Federal Energy Regulatory Commission (FERC), industrial
and municipal point sources requiring permits under section 402 of the CWA, and
projects requiring dredge and fill permits under section 404 of the CWA or sections
9 and 10 of the Rivers and Harbors Act.27

On April 10, 2019, President Trump signed Executive Order 13686, directing the
EPA to review its section 401 guidance and regulations.2® Prior to that time, regula-
tions promulgated in 1971 and interim guidance published in 2010 were in effect.2?
Later in 2019, the Trump Administration issued updated guidance, primarily con-
cerning statutory and regulatory timelines for review, appropriate scope for section
401 certification, and information the certifying authority may consider in its certifi-
cation review.3? In 2020, the Trump Administration published a final rule, rescind-
ing the 2019 guidance, while addressing many of these concerns.31

Similarly, on January 20, 2021, President Biden signed Executive Order 13990,
directing a review of regulations promulgated during the first Trump Administra-

18]d.

197d.; see also EPA, Definition of “Waters of the United States”: Rule Status and Litigation
Update, available at https://www.epa.gov/wotus/definition-waters-united-states-rule-status-and-
litigation-update.

20]d.

21Sam Hess, States, Industry Launch Broad Legal Attack on EPA’s Amended WOTUS Rule,
INSIDEEPA, (Feb. 6, 2024), available at https://insideepa.com/daily-news/states-industry-launch-
broad-legal-attack-epa-s-amended-wotus-rule.

22 Sam Hess, Groups Urge Officials To Expand Wetlands Protections In Wake of Sackett, IN-
SIDEEPA, (June 4, 2024), available at https://insideepa.com/daily-news/groups-urge-officials-ex-
pand-wetlands-protections-wake-sackett.

23 See James M. McElfish, Jr., What Comes Next for Clean Water? Six Consequences of Sackett
v. EPA, ENVIRONMENTAL LAW INSTITUTE, available at https://www.eli.org/vibrant-environment-
blog/what-comes-next-clean-water-six-consequences-sackett-v-epa.

24 LAURA GATZ & KATE R. BOWERS, CONG. RSCH. SERV. (R46615), CLEAN WATER ACT SECTION
401: OVERVIEW AND RECENT DEVELOPMENTS, (Aug. 24, 2022), available at https://www.crs.gov/
Reports/R46615 [hereinafter R46615].

25]d.; see also CWA, supra note 1 at § 401.

26]d.

27]d.

28Exec. Order No. 13686, Fed. Reg. 7619, (Apr. 10, 2019), available at https:/
www.federalregister.gov/documents/2019/04/15/2019-07656/promoting-energy-infrastructure-and-
economic-growth.

29R46615, supra note 26.

30]d.

31 Clean Water Act Section 401 Certification Rule, 85 Fed. Reg. 42,210 (July 13, 2020).
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tion.32 In June 2021, EPA issued a notice of intent to amend the 2020 rule.33 Fi-
nally, in November 2023, the Biden Administration’s amended CWA Section 401
rule went into effect.34 In particular, the rule again concerned timelines for review,
appropriate project scope for section 401 certification, and what information is nec-
essary for a certifying authority to include in its certification decision.3%

V. SECTION 402: NATIONAL POLLUTANT DISCHARGE ELIMINATION
SYSTEM (NPDES)

Section 402 of the CWA authorizes the NPDES program for regulation of dis-
charges of pollutants from point sources.36 Point sources are defined as “any dis-
cernible, confined, and discrete conveyance, such as a pipe, ditch, channel, conduit,
discrete fissure, or container” 37 from which pollutants may be discharged.

NPDES permits require the point source discharger to attain technology-based ef-
fluent limits, while specifying the numerical effluent limitations that sources must
meet in order to guarantee water quality, where possible.38 If technology-based lim-
its are not sufficient to meet locally-established water quality standards, the CWA
requires permittees to achieve more stringent water-quality based effluent limits de-
signed to meet applicable water quality standards.3® EPA is responsible for defining
the level of treatment required for municipalities and various industries, as well as
for developing minimum water quality criteria specifying the maximum concentra-
tions of pollutants permitted for different designated uses of waters.40

NPDES permits are issued for up to five years and must be renewed thereafter
if discharge is to continue.?! Point sources may in some instances apply for a
NPDES general permit as opposed to a NPDES individual permit. A NPDES indi-
vidual permit is written for site-specific discharges that are unique to a specific loca-
tion or discharge.42 Conversely, NPDES general permits cover “multiple dischargers
with similar operations and types of discharges.” 43

EPA runs the NPDES permitting program, but the CWA authorizes EPA to ap-
prove individual states and tribes to manage their own NPDES permitting pro-
grams.#4 Nearly all states have assumed administration of their own NPDES pro-
grams, with only three exceptions: Massachusetts, New Hampshire, and New Mex-
ico.45

VI. SECTION 404: DREDGED OR FILL MATERIAL

Section 404 of the CWA authorizes a separate type of regulatory program for per-
mits required to discharge dredged or fill materials. EPA and the Corps play com-
plementary roles in implementing the section 404 program, with the Corps in
charge of issuing permits for discharge of dredged or fill material, using a set of en-
vironmental guidelines promulgated by EPA, in conjunction with the Corps, to
evaluate permit applications.46 The Corps likewise administers the day-to-day pro-

32Exec. Order 13,990, 86 Fed. Reg. 7037, (Jan. 20, 2021), available at https:/
www.federalregister.gov/documents/2021/01/25/2021-01765/protecting-public-health-and-the-envi-
ronment-and-restoring-science-to-tackle-the-climate-crisis.

33 Notice of Intention to Reconsider and Revise the Clean Water Act Section 401 Certification
Rule, 86 Fed. Reg. 29,541 (June 2, 2021).

34 Clean Water Act Section 401 Water Quality Certification Improvement Rule, 88 Fed. Reg.
66,558 (Nov. 27, 2023), available at https:/www.epa.gov/system/files/documents/2023-09/federal-
re%ist?l?—version—onOZS—clean—water—act—section—401—water—quality—certiﬁcation—improvement—
rule.pdf.

35]d.; see also EPA, Fact Sheet, Overview Fact Sheet on the Final 2023 Rule, available at
https:/www.epa.gov/system/files/documents/2023-09/0Overview%20Fact%20Sheet%200n%20the
%20Final%202023%20Rule  508.pdf.

36 CWA, supra note 1 at § 402; CRS ReEPORT RL30030, supra note 3; EPA, NPDES Permit
gasgcs,] available at https://www.epa.gov/npdes/npdes-permit-basics [hereinafter NPDES Permit

asics].

37NPDES Permit Basics, supra note 38.

38 CRS Report 30030, supra note 3.

39EPA, Water Quality-Based Effluent Limits, available at https://www3.epa.gov/npdes/pubs/
chapt_ 06.pdf.

40]d. at 48.

z}\ilPDES Permit Basics, supra note 38.

4374,
44 CRS Report 30030, supra note 3.

45

461d: ; see also CWA, supra note 1 at § 404(b).
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gram, including jurisdictional determinations (JDs), which certify the presence or
absence of waters subject to CWA regulation.4?

Similar to NPDES permits, section 404 permits are typically issued for a term of
five years, and there are both individual and general permits.4® The CWA author-
izes the issuance of general permits for discharges that are “similar in nature, will
only cause minimal adverse environmental effects when performed separately, and
will have only minimal cumulative adverse effect on the environment”4® and are
issued on a nationwide, regional, or state basis for particular categories of activi-
ties.50 According to the Corps, approximately 94 percent of the 62,000 permits ap-
proved in fiscal year 2022 were authorized by regional and nationwide permits, with
the remainder authorized by individual permits.5! Approximately 75 percent of the
general permits were issued in 60 days or less and approximately 59 percent of the
individual permits were issued in 120 days or less.52 The most recent reissuance of
nationwide permits (NWPs) went into effect in February 2022.53

Similar to the NPDES permitting process, EPA may also allow states and tribes
to assume authority to grant or deny dredge and fill permits under section 404, with
the condition that states or tribes develop a wetlands permit program consistent
with the CWA.54 Currently, two states are approved to manage their section 404
program: Michigan and New Jersey.?5 The status of the approval of a state-man-
aged program for the State of Florida is under litigation.56 In December 2024, EPA
finalized a rule updating the regulations governing state and tribal assumption of
section 404 permitting for the first time since 1988.57

VII. WITNESSES

e Mr. Robert D. Singletary, Executive Director, Oklahoma Department of Envi-
ronmental Quality

e The Honorable Shawn M. LaTourette, Commissioner, New Jersey Department
of Environmental Protection

e Mr. Noah Hanners, Executive Vice President, Nucor Corporation, on behalf of
the National Association of Manufacturers

e Mr. Buddy Hasten, President and Chief Executive Officer, Arkansas Electric
gooperative Corporation, on behalf of the National Rural Electric Cooperative

ssociation

47EPA, Permit Program under CWA Section 404, available at https://www.epa.gov/cwa-404/
permit-program-under-cwa-section-404.
48]d.

49]d.

50]d.; see also CWA, supra note 1, at § 404(e).

51U.S. ARMY CORPS OF ENGINEERS DIGITAL LIBRARY, FY2024 Corps Justification Sheets: Regu-
latory Program at 12, available at https://usace.contentdm.oclc.org/digital/collection/p16021coll6/
1d/2350.
' 52]d.

53U.S. ArRMY CORPS OF ENGINEERS, Nationwide Permit Program, available at https:/
www.mvn.usace.army.mil/Missions/Regulatory/Permits/Nationwide-Permits-Program/.

54 EPA, State or Tribal Assumption of the CWA Section 404 Permit Program, available at
https://www.epa.gov/cwa-404/state-or-tribal-assumption-cwa-section-404-permit-program.

55 Id.

56 Id.; see also STATE OF FLORIDA, State 404 Program, available at https:/floridadep.gov/water/
submerged-lands-environmental-resources-coordination/content/state-404-program.

57 Clean Water Act Section 404 Tribal and State Assumption Program, 89 Fed. Reg. 10,345
(Dec. 18, 2024).






AMERICA BUILDS: CLEAN WATER ACT
PERMITTING AND PROJECT DELIVERY

TUESDAY, FEBRUARY 11, 2025

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON WATER RESOURCES AND
ENVIRONMENT,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:04 a.m., in Room
2167, Rayburn House Office Building, Hon. Mike Collins (Chair-
man of the subcommittee) presiding.

Mr. CoLLINS. The Subcommittee on Water Resources and Envi-
ronment will come to order. I ask unanimous consent that the
chairman be authorized to declare a recess at any time during to-
day’s hearing.

Without objection, so ordered.

I also ask unanimous consent that Members not on the sub-
committee be permitted to sit with the subcommittee at today’s
hearing and ask questions.

Without objection, so ordered.

As a reminder, if Members wish to insert a document into the
record, please also email it to DocumentsTI@mail.house.gov.

I now recognize myself for the purpose of an opening statement
for 5 minutes.

OPENING STATEMENT OF HON. MIKE COLLINS OF GEORGIA,
CHAIRMAN, SUBCOMMITTEE ON WATER RESOURCES AND
ENVIRONMENT

Mr. CoLLINS. For 50 years, the Clean Water Act has functioned
to improve the quality of rivers, lakes, and streams throughout the
country, including in my home State of Georgia. Back in 1972,
when Congress passed the Clean Water Act, they recognized the
importance of a Federal-State partnership as crucial to improving
water quality and to providing a regulatory system that commu-
nities could realistically follow.

While the Clean Water Act has had many successes in maintain-
ing and improving water quality for the benefits of citizens and in-
dustries nationwide, it unfortunately has been used to slow or stop
progress on important projects.

The Transportation and Infrastructure Committee has begun
this Congress by focusing on the theme “America Builds” because
we know how important it is to the well-being of our country that
we remain a world leader in our transportation networks, infra-
structure construction, and economic development.

o))
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The Clean Water Act is one of the most consequential laws that
our country has, and it is important to ensure that it is being used
to balance the goals of water quality with ensuring project comple-
tion, improving supply chain networks, and delivering economic
prosperity.

In short, to let America build, the Clean Water Act needs to
work.

States, manufacturers, energy producers, cities, farmers, build-
ers, homeowners, utilities, and many others rely on a Clean Water
Act permitting process that is easy to understand, easy to follow,
and easy to implement. Unfortunately, too often these groups re-
ferred to as regulated communities are left in the dark or actively
undermined by increased regulation under the CWA by trial law-
yers looking to make a quick buck, entrenched bureaucrats who
don’t have the country’s best interest at heart, and administrations
who bend the knee to radical environmental activists.

Now is the time to revisit the Clean Water Act to ensure that
it puts America first. To do this, we need to hear from those most
affected by the law in order to know how we can improve our regu-
latory environment without decreasing protections for water qual-
ity.

President Trump has recognized the importance of unleashing
our Nation’s natural resources, ramping up energy production, and
maintaining our physical infrastructure. These priorities will en-
hance the Trump administration’s ability to pursue an America-
first agenda that lets America build.

As the chairman of the Water Resources and Environment Sub-
committee, I am looking forward to working with my colleagues to
ensure excellence in the transportation and infrastructure space
and furthering the President’s goals.

Today’s hearing marks an opportunity to do so by hearing from
our witnesses on how to return the Clean Water Act to its goal of
protecting our water bodies and allowing important projects to get
done.

[Mr. Collins’ prepared statement follows:]

———

Prepared Statement of Hon. Mike Collins, a Representative in Congress
from the State of Georgia, and Chairman, Subcommittee on Water Re-
sources and Environment

For over fifty years, the Clean Water Act (CWA) has functioned to improve the
quality of rivers, lakes, and streams throughout the country, including in my home
state of Georgia. Back in 1972, when Congress passed the CWA, it recognized the
importance of a federal-state partnership as crucial to improving water quality, and
to providing a regulatory system that communities could realistically follow.

While the Clean Water Act has had many successes in maintaining and improving
water quality for the benefits of citizens and industries nationwide, it unfortunately
has also been used to slow or stop progress on important projects.

The Transportation and Infrastructure Committee has begun this Congress by fo-
cusing on the theme “America Builds,” because we know how important it is to the
well-being of our country that we remain a world leader in our transportation net-
works, infrastructure construction, and economic development.

The Clean Water Act is one of the most consequential laws that our country has,
and it is important to ensure that it is being used to balance the goals of water
quality with ensuring project completion, improving supply chain networks, and de-
livering economic prosperity. In short, to let America build, the Clean Water Act
needs to work.
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States, manufacturers, energy producers, cities, farmers, builders, homeowners,
utilities, and many others rely on a Clean Water Act permitting process that is easy
to understand, easy to follow, and easy to implement. Unfortunately, too often these
groups we refer to as regulated communities are left in the dark or actively under-
mined by increased regulation under the CWA by trial lawyers looking to make a
buck, entrenched bureaucrats who don’t have the country’s best interests at heart,
and administrations who bend the knee to radical environmental activists.

Now is the time to revisit the Clean Water Act, to ensure that it puts America
first. To do this, we need to hear from those most affected by the law in order to
know how we can improve our regulatory environment, without decreasing protec-
tions for water quality.

President Trump has recognized the importance of unleashing our nation’s nat-
ural resources, ramping up energy production, and maintaining our physical infra-
structure. These priorities will enhance the Trump administration’s ability to pur-
sue an America first agenda that lets America build.

As the Chairman of the Water Resources and Environment Subcommittee I am
looking forward to working with my colleagues to ensure excellence in the transpor-
tation and infrastructure space and furthering the President’s goals.

Today’s hearing marks an opportunity to do so by hearing from our witnesses on
how to return the Clean Water Act to its goal of protecting our waterbodies and al-
lowing important projects to get done.

Mr. CoLLINS. I now recognize Ranking Member Scholten for 5
minutes for an opening statement.

OPENING STATEMENT OF HON. HILLARY J. SCHOLTEN OF
MICHIGAN, VICE RANKING MEMBER, SUBCOMMITTEE ON
WATER RESOURCES AND ENVIRONMENT

Ms. SCHOLTEN. Thank you, Chairman Collins, and congratula-
tions for your selection to lead the Subcommittee on Water Re-
sources and Environment. I look forward to working with you, as
the vice ranking member, in meeting the water-related needs of our
Nation, our communities, and the hard-working families that we
represent.

I am privileged to serve Michigan’s Third Congressional District
in Congress, representing miles of beautiful Lake Michigan shore-
line. It is a district whose history, lifestyle, and economic well-
being are bound with the health of the Great Lakes.

The Great Lakes are arguably the largest source of freshwater on
the surface of the earth, containing roughly 20 percent of the
world’s freshwater supply. For our region, the protections of the
Great Lakes and the health of our environment is not a partisan
issue, it is something that is ingrained in our culture, as we re-
sponsibly teach the next generation to be good stewards of our en-
vironment.

Our quality of life and our very existence depend on clean water
for everyday consumption—for commerce, recreation, and the over-
all economic vitality of the region. It supports our farmers who
grow their crops from apples to pears, peach trees, and soybeans.
It supports the foundation of the great craft beer that forms Beer
City, USA, that I am so proud to represent.

That is why I am so deeply concerned with the harm that this
administration and the allies in Congress are imposing on our
clean water future.

In just 3 weeks, the President has thrown cities and towns into
chaos by shutting down funding allocated by Congress for water in-
frastructure projects, including the historic investments in water
infrastructure provided through the Bipartisan Infrastructure Law.
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This disarray has forced communities of all sizes to reevaluate how
to deliver critical water infrastructure projects and will result in
these projects taking longer, costing more, and ultimately delaying
critical local economic development, and environmental and public
health benefits.

The administration’s efforts will also undermine the roughly
28,000 jobs that are created for every $1 billion in water infrastruc-
ture investment, putting the jobs of laborers and manufacturers at
risk, in addition to threatening our supply chains.

Finally, these actions will hit the wallets of hard-working Amer-
ican families who will see higher water bills because of this uncer-
tainty, at the same time that inflation is back on the rise.

The silence of my colleagues across the aisle whose States and
communities are equally impacted by the President’s moves to un-
dermine water infrastructure spending is somewhat surprising. It
is my sincere hope that this silence is not a green light for further
reduction in Federal water infrastructure spending. We need it
more now than ever. Our communities cannot withstand further
setbacks to Federal and State efforts to protect our water and our
environment, and we cannot allow the President and his allies to
bu]lr{den American families with increased costs and public health
risks.

I welcome my colleagues to join me as I stand firmly in defense
of our Great Lakes and freshwater supplies across the country to
ensure a healthy environment and a strong economy for future gen-
erations.

We can do both, and I look forward to working with anyone to
realize this goal.

Thank you, Mr. Chairman. I yield back.

[Ms. Scholten’s prepared statement follows:]

———

Prepared Statement of Hon. Hillary J. Scholten, a Representative in Con-
gress from the State of Michigan, and Vice Ranking Member, Sub-
committee on Water Resources and Environment

Thank you, Chairman Collins, and congratulations for your selection to lead the
Subcommittee on Water Resources and Environment. I look forward to working with
you as the Vice Ranking Member in meeting the water-related needs of our nation,
our communities, and the hardworking families that we represent.

I'm privileged to serve Michigan’s 3rd Congressional District in Congress, rep-
resenting miles of beautiful Lake Michigan shoreline. It’s a district whose history,
lifestyle, and economic well-being are bound with the health of the Great Lakes.

The Great Lakes are arguably the largest source of freshwater on the surface of
the Earth, containing roughly 20 percent of the world’s freshwater supply. For our
region, the protections of the Great Lakes and the health of our environment is not
a partisan issue, it’s something that is ingrained in our culture, as we responsibly
teach the next generation to be good stewards of our environment.

Our quality of life and our very existence depend on clean water for everyday con-
sumption—for commerce, recreation, and the overall economic vitality of the region.
It supports our farmers who grow their crops from apples to pears, peach trees and
soybeans. It supports the foundation of the great craft beer that forms Beer City,
USA, that I'm so proud to represent. That is why I am so deeply concerned with
the harm that this administration and the allies in Congress are imposing on our
clean water future.

In just three weeks, the President has thrown cities and towns into chaos by shut-
ting down funding allocated by Congress for water infrastructure projects, including
the historic investments in water infrastructure provided through the Bipartisan In-
frastructure Law. This disarray has forced communities of all sizes to re-evaluate
how to deliver critical water infrastructure projects and will result in these projects
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taking longer, costing more, and ultimately delaying critical local economic develop-
ment, environmental and public health benefits. The administration’s efforts will
also undermine the roughly 28,000 jobs that are created for every billion dollars in
water infrastructure investment, putting the jobs of laborers and manufacturers at
risk, in addition to threatening our supply chains.

Finally, these actions will hit the wallets of hardworking American families who
will see higher water bills because of this uncertainty at the same time that infla-
tion is back on the rise. The silence of my colleagues across the aisle whose states
and communities are equally impacted by the President’s moves to undermine water
infrastructure spending is somewhat surprising. It is my sincere hope that this si-
lence is not a green light for further reduction in federal water infrastructure spend-
ing. We need it more now than ever. Our communities cannot withstand further set-
backs to federal and state efforts to protect our water and our environment, and we
cannot allow the President and his allies to burden American families with in-
creased costs and public health risks.

I welcome my colleagues to join me as I stand firmly in defense of our Great
Lakes and freshwater supplies across the country to ensure a healthy environment
and a strong economy for future generations. We can do both, and I look forward
to working with anyone to realize this goal. Thank you, Mr. Chairman. I yield back.

Mr. CoLLINS. The Chair now recognizes the ranking member of
the full committee, Mr. Larsen, for 5 minutes for an opening state-
ment.

OPENING STATEMENT OF HON. RICK LARSEN OF WASH-
INGTON, RANKING MEMBER, COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE

Mr. LARSEN OF WASHINGTON. Thank you, Chair Collins, for hold-
ing this hearing on the ways we can ensure that job-creating infra-
i%‘cructure keeps America moving and reduces supply chain chal-
enges.

This hearing is part of a series, “America Builds,” and thanks to
the Bipartisan Infrastructure Law, America is building again, and
we need to keep it going.

Holding up job-creating investments will not help America build.
Slashing the workforce of agencies that play a critical role in per-
mitting these projects will not keep America building.

Congress invested $13.8 billion in the Bipartisan Infrastructure
Law to upgrade wastewater systems, prevent pollution, and sup-
port the quality of life across the country. These investments are
critical, providing a lifeline to communities struggling to maintain
water quality.

These investments equal jobs. For every $1 billion invested in
cleaning up pollution in your water, approximately 28,000 jobs are
created, according to the National Utility Contractors Association.

These investments are helping drive the low 4-percent unemploy-
ment rate while modernizing our infrastructure.

In just the last few years, in my own district, Washington State’s
Second District, local workers are upgrading aging sewer and water
equipment and protecting the local groundwater supply.

From a $1.4 million State Revolving Fund loan in Whatcom
County for replacing antiquated equipment, to a $200,000 engi-
neering review grant to the Lummi Nation for assessing their
wastewater needs, these job-creating investments are making a dif-
ference.

And the work isn’t finished. The most recent Environmental Pro-
tection Agency report on wastewater infrastructure needs esti-
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mated we would need $271 billion nationwide over the next 20
years to meet the standards that keep pollution out of your water.

These challenges are not limited to one region; they affect com-
munities from coast to coast, from my coast, to the chair’s coast,
to the inland lakes and rivers of the vice ranking member.

Part of keeping America building is improving permitting for in-
frastructure projects. Through the BIL, the Inflation Reduction Act,
and the CHIPS Act, we are seeing the benefits of investing in the
workforce and the technology necessary to approve projects.

Through investments in enhancing permitting efficiency across
the Federal Government, the Biden administration reduced the me-
dian time to complete an environmental impact statement by 8
months—23 percent faster than Trump 1.0. So, let’s keep that
going.

We can invest in infrastructure and protect the environment at
the same time, ensuring that America builds while also making
sure America breathes clean air and drinks clean water.

When Congress passed the Clean Water Act over 50 years ago,
Members recognized the effectiveness and importance of the com-
prehensive, pollution-prevention measures—stopping pollution be-
fore it happens rather than simply cleaning it up.

The Clean Water Act was enacted with an overwhelming bipar-
tisan majority. Before this law, rivers and lakes served as little
more than open sewers. Lake Erie was pronounced dead and Ohio’s
Cuyahoga River literally caught on fire.

But thanks to the Clean Water Act, the Cascade River in my dis-
trict was designated as an Outstanding Resource Water by the
State of Washington, which protects that river from future activi-
ties or development that would degrade water quality.

For decades, Republicans and Democrats shared these bipartisan
principles to defend clean water, maintain a strong Federal-State
partnership to protect our waters, stop pollution from entering the
system in the first place, and support a robust Federal floor of pro-
tections while allowing States to do more, but not less.

And the Bipartisan Infrastructure Law shows what happens
when Congress does the right things and funds infrastructure.

Step 1 to keep the progress going is to ensure that States and
local governments can continue to depend on this Federal invest-
ment. Freezing funds from the State Revolving Fund, from the
Superfund, or other EPA programs is a step backwards.

Predictable, reliable funding helps State and local government
leaders make their decisions on allocating dollars to ensure the big-
gest bang for the buck.

Sowing chaos and uncertainty on Federal and State efforts to
protect our water and environment will not continue to help the
American people.

Working in a bipartisan fashion, Congress passed comprehensive
environmental protection laws like the Clean Water Act and his-
toric investments in infrastructure like the Bipartisan Infrastruc-
ture Law. I look forward to finding ways to build on these bipar-
tisan accomplishments this Congress.

I want to thank our witnesses, all of them, for being here today.
I look forward to your testimony, and with that, I yield back.

[Mr. Larsen of Washington’s prepared statement follows:]
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————

Prepared Statement of Hon. Rick Larsen, a Representative in Congress
from the State of Washington, and Ranking Member, Committee on
Transportation and Infrastructure

Thank you, Chairman Collins, for holding this hearing on ways we can ensure job-
creating infrastructure keeps America moving and reduces supply chain challenges.

This hearing is part of a series, “America Builds.” Thanks to the Bipartisan Infra-
structure Law, America is building again, and we need to keep it going.

Holding up job-creating investments will not help America build. Slashing the
workforce of agencies that play a critical role in permitting these projects will not
keep America building.

Congress invested %13.8 billion in the BIL to upgrade wastewater systems, pre-
vent pollution and support quality of life across the country.

These investments are critical, providing a lifeline to communities struggling to
maintain water quality.

These investments equal jobs.

For every $1 billion invested in cleaning up pollution in your water, approxi-
mately 28,000 jobs are created, according to the National Utility Contractors Asso-
ciation.

These investments are helping drive the low, 4 percent unemployment rate while
modernizing our infrastructure.

In just the last few years, in my own district, Washington State’s Second District,
local workers are upgrading aging sewer and water equipment and protecting local
groundwater supply.

From a $1.4 million State Revolving Fund (SFR) loan in Whatcom County for re-
placing antiquated equipment to a $200,000 engineering review grant to Lummi Na-
tion for assessing their wastewater needs, these job-creating investments are mak-
ing a difference.

And the work isn’t finished. The most recent Environmental Protection Agency
(EPA) report on wastewater infrastructure needs estimated we would need $271 bil-
lion nationwide over the next twenty years to meet standards that keep pollution
out of your water.

These challenges are not limited to one region; they affect communities from coast
to coast, from my coast, to the Chair’s coast, to the inland lakes and rivers of the
Vice Ranking Member.

Part of keeping America building is improving permitting for infrastructure
projects. Through the BIL, the Inflation Reduction Act and the CHIPS Act, we are
seeing the benefits of investing in the workforce and technology necessary to ap-
prove projects.

Through investments in enhancing permitting efficiency across the federal govern-
ment, the Biden administration reduced the median time to complete an Environ-
mental Impact Statement (EIS) by eight months—23 percent faster than Trump 1.0.

So let’s keep that going.

We can invest in infrastructure and protect the environment at the same time,
ensuring that America builds while also making sure that America breathes clean
air and drinks clean water.

When Congress passed the Clean Water Act over 50 years ago, Members recog-
nized the effectiveness and importance of comprehensive pollution prevention meas-
ures—stopping pollution before it happens rather than simply cleaning it up.

The Clean Water Act was enacted with an overwhelming bipartisan majority. Be-
fore this law, rivers and lakes served as little more than open sewers—Lake Erie
was pronounced “dead,” and Ohio’s Cuyahoga River literally caught on fire.

Thanks to the Clean Water Act, the Cascade River in my district was designated
as an Outstanding Resource Water by the State of Washington, which protects that
river from future activities or development that would degrade water quality.

For decades, Republicans and Democrats shared these bipartisan principles to de-
fend clean water: maintain a strong federal-state partnership to protect our waters;
stop pollution from entering the system in the first place; and support a robust fed-
eral floor of protections while allowing states to do more, but not less.

The BIL shows what happens when Congress does the right thing and funds in-
frastructure.

Step one to keep the progress going is ensuring that states and local government
leaders can continue to depend on federal investment.

Freezing funds from the State Revolving Fund, Superfund or other EPA programs
is a step backwards.
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Predictable, reliable funding helps states and local government leaders make deci-
sions on allocating their taxpayer dollars to ensure the biggest bang for the buck.

Sowing chaos and uncertainty on federal and state efforts to protect our water
and environment will not continue to help the American people.

Working in a bipartisan fashion, Congress passed comprehensive environmental
protection laws like the Clean Water Act and historic investments in infrastructure
like the Bipartisan Infrastructure Law.

I look forward to finding ways to build on these bipartisan accomplishments this
Congress.

Thank you to our witnesses for being here today. I look forward to your testimony.

Mr. CorLiNs. All right. Thank you. I want to welcome our wit-
nesses. Thank you for your time and for being here today.

We have with us today Mr. Robert Singletary, executive director
of the Oklahoma Department of Environmental Quality; the Honor-
able Shawn LaTourette, commissioner of the New Jersey Depart-
ment of Environmental Protection; Mr. Noah Hanners, executive
vice president of the Nucor Corporation, on behalf of the National
Association of Manufacturers; and Mr. Buddy Hasten, president
and CEO of the Arkansas Electric Cooperative Corporation, on be-
half of the National Rural Electric Cooperative Association.

I want to briefly go over the lighting system for you there in case
you don’t know. There are three lights. The green means you have
plenty of time, the yellow means you need to start finishing up,
and of course, the red means to go ahead and conclude with your
remarks.

I am going to also ask for unanimous consent that the witnesses’
full statements be included in the record.

Without objection, so ordered.

I also ask unanimous consent that the record of today’s hearing
remain open until such time as our witnesses have provided an-
swers to any questions that may be submitted to them in writing.

Without objection, so ordered.

I also ask unanimous consent that the record remain open for 15
days for any additional comments and information submitted by
Members or witnesses to be included in the record of today’s hear-
ing.
Without objection, so ordered.

As your written testimony has been made part of the record, the
subcommittee asks that you limit your oral remarks to 5 minutes.

And with that, Mr. Singletary, you are recognized for 5 minutes
for your testimony.
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TESTIMONY OF ROBERT D. SINGLETARY, EXECUTIVE DIREC-
TOR, OKLAHOMA DEPARTMENT OF ENVIRONMENTAL QUAL-
ITY; HON. SHAWN M. LATOURETTE, COMMISSIONER, NEW
JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION;
NOAH HANNERS, EXECUTIVE VICE PRESIDENT, NUCOR COR-
PORATION, ON BEHALF OF THE NATIONAL ASSOCIATION OF
MANUFACTURERS; AND BUDDY HASTEN, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, ELECTRIC COOPERATIVES OF
ARKANSAS, ON BEHALF OF THE NATIONAL RURAL ELEC-
TRIC COOPERATIVE ASSOCIATION

TESTIMONY OF ROBERT D. SINGLETARY, EXECUTIVE DIREC-
TOR, OKLAHOMA DEPARTMENT OF ENVIRONMENTAL QUAL-
ITY

Mr. SINGLETARY. Good morning, Chairman Collins, Vice Ranking
Member Scholten, members of the committee. My name is Rob Sin-
gletary, and I have the privilege to serve as the executive director
of the Oklahoma Department of Environmental Quality.

Thank you for the opportunity to appear before you this morning
and to share Oklahoma’s views on the implementation of various
portions of the Federal Clean Water Act.

The Oklahoma Department of Environmental Quality is the pri-
mary agency responsible for protecting public health and the envi-
ronment in the State of Oklahoma, and our responsibilities include
the implementation of the Clean Water Act within our State.

This morning, my comments are focused primarily on section 401
of the Clean Water Act with just a few minor comments related to
section 402 and “waters of the U.S.”

To begin, Oklahoma is a fierce proponent of the proper imple-
mentation of cooperative federalism as well as the right of States
to set their own water quality standards and to protect water qual-
ity within their borders.

Section 401 of the act provides a powerful and very important
tool that allows States to ensure that water quality within their
borders is properly protected.

However, the 401 certification process has been used in the past
as an opportunity to address general or nonwater quality-related
concerns. We feel strongly that this powerful tool should be re-
served for efforts specifically related to water-resource protection.

We believe that allowing the scope of this review under this pro-
vision to be broadened beyond the protection of water resources
would undermine the legitimacy of the 401 certification process and
misalign it from the overall purpose of the Clean Water Act.

In addition, even if a particular State was not interested in ex-
panding the process beyond the protection of water resources, third
parties could potentially seek to force a State to address broader
concerns through this process if a broader scope of review was
adopted.

Even the scope of the current version of the rule, which purports
to limit the 401 certification review to water-related impacts, is
still ambiguous and potentially subject to misapplication.

This ambiguity expands the workloads of State agencies, com-
plicates and lengthens the review process, and makes certification
determinations more vulnerable to legal challenges, potentially
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forcing State agencies to defend in court why they did or did not
consider every potential water quality-related impact, no matter
how distant or how unlikely.

This, of course, would be a very difficult legal standard to meet.

If statutory changes are ever considered, we advocate for clari-
fying language that would ensure that future EPA administrations
are unable to expand the use of this process beyond the protection
of water resources or beyond those water-quality impacts clearly
attributable to the project at issue.

In regard to section 402, currently the States are only allowed to
issue NPDES permits for periods of 5 years or less. We strongly
support providing States with the flexibility, at their discretion, to
issue NPDES permits for longer periods, up to 10 years.

Providing a longer period would provide more certainty for appli-
cants, and it would effectively cut the permitting process in half
over that 10-year period.

In regard to “waters of the U.S.,” Oklahoma has not sought as-
sumption of the section 404 permitting program. So, our permitting
programs are focused solely on stormwater and direct discharge
permits.

Since our agency has delegation under section 402 to issue
NPDES permits into “waters of the U.S.,” and since we have au-
thority to issue discharge permits into all other waters of the State,
our permitting programs are not significantly impacted by the wel-
come changes to the definition of “waters of the U.S.,” under the
Supreme Court’s decision in Sackett.

However, we have heard from applicants within the State that
they do continue to experience delays in receiving applicability de-
terminations from our Federal counterparts.

We believe it would be useful if there was a joint Federal-State
effort, employing the best available data and tools to map jurisdic-
tional waters.

Of course, this type of initiative would require ongoing effort and
some expense, but it would likely decrease permitting timelines
and provide more clarity or certainty to applicants.

Again, thank you for the opportunity to participate in this impor-
tant discussion. As always, we look forward to working with you,
with our Federal co-regulators, and other stakeholders as we pur-
sue our mission to protect and improve public health and the envi-
ronment in a manner that supports and advances prosperity for
current and future generations.

Thank you.

[Mr. Singletary’s prepared statement follows:]

———

Prepared Statement of Robert D. Singletary, Executive Director, Oklahoma
Department of Environmental Quality

TESTIMONY

Good morning, Chairman Collins, Ranking Member Wilson, and Members of the
Subcommittee. My name is Rob Singletary and I have the privilege to serve as the
Executive Director of the Oklahoma Department of Environmental Quality. Thank
you for the opportunity to appear before you this morning and to share Oklahoma’s
views on the implementation of various portions of the Federal Clean Water Act.
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The Oklahoma Department of Environmental Quality is the primary agency re-
sponsible for protecting human health and the environment in the State of Okla-
homa, and our responsibilities include the implementation of the Clean Water Act
within the State.

CLEAN WATER ACT SECTION 401

To begin, Oklahoma is a fierce proponent of the proper implementation of coopera-
tive federalism, as well as the right of States to set water quality standards and
to protect water quality (in general) within their boundaries. Section 401 of the
Clean Water Act provides a powerful tool that allows States to ensure that water
quality within their boundaries is properly protected. However, the § 401 certifi-
cation process has been used (in the past) as an opportunity to address general or
non-water quality related concerns. We feel strongly that this powerful tool should
be reserved for efforts specifically related to the protection of water resources.

Although not directly an issue with the current rule, we believe that allowing the
scope of review under this Clean Water Act provision to be broadened beyond the
protection of water resources (as has been done in the past) would undermine the
legitimacy of the § 401 certification process and misalign it from the overall purpose
of the Clean Water Act. In addition, even if a particular State was not interested
in expanding the process beyond the protection of water resources, third parties
could potentially seek to force a State to address broader concerns through this proc-
ess—if the broader scope of review was allowed.

Even the scope of the current version of EPA’s implementing rule, which purports
to limit the § 401 certification review to water related impacts, is still ambiguous
and potentially subject to misapplication. For example, where a US Army Corps of
Engineers permit would authorize discharges associated with building a pipeline,
the current rule would require the certifying State to evaluate not only the effects
of the discharges the Corps permit would authorize, but also any effects of operating
the pipeline even though the operation may be subject to a different Federal license
or permit. Effectively, this would result in the certifying authority addressing the
adverse impacts contributed to by a federally licensed permitted activity, not just
the adverse water quality impacts caused exclusively by the activity.

This ambiguity expands the workload of State agencies, complicates and
lengthens the review process, and makes certification determinations more vulner-
able to legal challenge—potentially forcing State agencies to defend in court why
they did or did not consider every potential “water-quality related” impact of a
project, a difficult legal standard to meet.

We don’t anticipate that the current EPA administration will seek to broaden
such review; however, if statutory changes are ever considered, we would advocate
for clarifying language that would ensure that future EPA administrations would
not seek to promulgate regulations expanding the use of this process beyond the
protection of water resources or beyond those water quality impacts clearly attrib-
utable to the project at issue. It’s important to mention that even in the event that
unforeseen impacts to water quality were to occur, we (in Oklahoma at least) still
have the authority to address any such pollution through our State program and
State authority.

WATERS OF THE UNITED STATES (WOTUS)

In regard to WOTUS, Oklahoma has not sought authority under § 404 of the
CWA, so our implementation (except for the 401 certification process) is focused
solely on stormwater and discharge permits. Since our agency has delegation to
issue NPDES permits into WOTUS under § 402 of the Act and since we have State
authority to issue discharge permits in all other waters of the State, our programs
(except, of course, for our § 401 certification program) are not directly impacted by
the welcomed changes to the definition of WOTUS under the Supreme Court’s deci-
sion in Sackett. However, we have anecdotally heard from applicants within the
State that they continue to experience some delays in receiving Applicability Deter-
minations from our Federal counterparts. We believe it would be useful if there was
a joint Federal/State effort (employing the best available data and tools, of course)
to map jurisdictional waters. This type of initiative would require ongoing effort, but
it would likely decrease permitting timelines and provide more clarity or certainty
to applicants.

CONCLUSION

Again, thank you for the opportunity to come before you and to participate in this
important discussion. As always, we look forward to working with you, our federal
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co-regulators, and other stakeholders, as we pursue our mission to protect and im-
prove human health and the environment in a manner that supports and advances
prosperity for current and future generations. Thank you!

Mr. CoLLINS. All right. The Chair will now recognize Representa-
tive Pou to introduce our next witness, Commissioner LaTourette.

Ms. Pou. Good morning, Chairman Collins, Ranking Member
Scholten. Thank you for holding this hearing on one of the most
vital and limited resources in our Nation: clean water.

I am privileged to represent the Ninth Congressional District of
New Jersey, and today, I am truly honored to be able to introduce
one of our witnesses today, an expert in environmental issues, a
leader in the great State of New Jersey, and a friend, Commis-
sioner Shawn LaTourette.

Commissioner LaTourette has over 25 years of experience in en-
vironmental quality assurance, natural resource management, and
infrastructure development.

When I was in the New Jersey State Senate, I was proud to vote
to confirm him 4 years ago as our commissioner of environmental
protection.

Commissioner, thank you for joining us today.

Mr. CoLLINS. Thank you.

Next, Commissioner LaTourette, you are recognized for 5 min-
utes for your testimony.

TESTIMONY OF HON. SHAWN M. LATOURETTE, COMMIS-
SIONER, NEW JERSEY DEPARTMENT OF ENVIRONMENTAL
PROTECTION

Mr. LATOURETTE. Well, good morning to this entire committee.
Thank you for holding this important hearing on this topic. Chair-
man Collins, Vice Ranking Member Scholten, our own Congress-
woman Pou, thank you very much, honored to join you.

I have the privilege of serving the 9.3 million residents that call
New Jersey home as their commissioner of environmental protec-
tion.

I also serve as a part-time adjunct professor of environmental
law at the Rutgers Law School, and prior to my public service ca-
reer, I was an attorney adviser that specialized in transportation
and infrastructure projects, giving counsel to regulated entities on
permitting issues including under the Clean Water Act.

Today, I hope to offer this committee a perspective from New
Jersey, the most densely populated State in the Nation, and the
perspective of a State regulator, because, as you know, State enti-
ties, like the New Jersey Department of Environmental Protection,
implement the Clean Water Act.

Much like this subcommittee’s work to evaluate regulatory proc-
esses and look for opportunities to improve them, so too do my
NJDEP colleagues, working to consistently improve our programs
and services, and in doing so, we ask ourselves hard questions
about how we can best achieve the delicate balance of promoting
economic growth and protecting the public health and the environ-
ment.

In answering those questions, we ground ourselves in the fact
that natural capital is always performing valuable services for the
public.
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Our air, our land, our fish, our wildlife, they are all doing impor-
tant work that our fellow residents would have to pay for if we
don’t act thoughtfully to conserve our resources and invest in im-
provements.

For example, degrade the marshes and wetlands that filter our
water for free, or permit the discharge of too many pollutants into
our waterways, and our residents and taxpayers pay more to build
and operate drinking water treatment plants.

There is a poignant example of this balance within one of New
Jersey’s most notable industries: tourism. Our small but densely
populated State has one of the Nation’s largest coastlines, breath-
taking bays, tidal rivers, and the famed Jersey Shore that is home
to millions and that millions more visit each year as their getaway.

As this subcommittee knows, the Clean Water Act is a program
of cooperative federalism that relies upon partnership between the
States and the Federal Government to effectuate the national goal
of ridding ourselves of pollutants in waterways and achieving fish-
able and swimmable waters.

The beauty of cooperative federalism lies in how the law empow-
ers and supports States in taking local considerations into account,
while meeting minimum Federal standards, and you see that coop-
erative federalism at play in section 401.

Additionally, as one of only two States that have successfully as-
sumed responsibility for implementing section 404, our wetland
program provides another example of cooperative federalism under
the Clean Water Act.

We initially sought assumption for two primary reasons: the
first, to provide protective measures to minimize or avoid wetland
disturbance, but importantly, to promote a streamlined, consistent,
and more accessible permitting process, because in the absence of
assumption, project applicants were often challenged to adhere to
two different schemes under Federal and under State law.

In New Jersey, we have seen the stability of the wetlands pro-
gram under 404 firsthand in that while under Federal law, 404 has
been subject of perennial change, New Jersey’s assumed program
has remained stable for decades, unaffected by changes at the Fed-
eral level. And that is a level of continuity that our regulating com-
munity expects and demands.

And as this committee also knows, our Nation’s water infrastruc-
ture is critically important and underfunded. Even with the infu-
sion of a mass of resources from the Bipartisan Infrastructure Law,
we still have a $1.2 trillion national need for water infrastructure
investment over the next 20 years.

We in New Jersey have used our Clean Water State Revolving
Fund Program to invest in our communities, the health of our wa-
terways, and the businesses that need clean water to thrive.

What I hope this committee learns today from our discussion is
that we always have to be careful not to overburden business with
regulation and processes that may not be as valuable to the public.
But we also have to recognize the inextricable link between eco-
nomic development and environmental protection.

But let us not make false choices between a healthy environment
and a healthy economy. Thank you.

[Mr. LaTourette’s prepared statement follows:]



14

————

Prepared Statement of Hon. Shawn M. LaTourette, Commissioner, New
Jersey Department of Environmental Protection

Good morning, Chairman Collins, Vice Ranking Member Scholten, and esteemed
members of the Subcommittee on Water Resources and Environment. I am honored
by your invitation to join this morning’s Subcommittee hearing on “Clean Water Act
Permitting and Project Delivery.” For those members I have yet to meet, my name
is Shawn LaTourette, and I have the privilege of serving the 9.3 million residents
of the State of New Jersey as their Commissioner of Environmental Protection. I
also serve as the chairperson of the Infrastructure Working Group of the Environ-
mental Council of the States, the nonpartisan organization of state environmental
leaders, and as an adjunct professor of environmental law at Rutgers Law School.
Prior to my public service career, I was an attorney-advisor that specialized in
transportation and infrastructure projects and provided counsel to private industry
and public entities on permitting, including under the Clean Water Act.

Today, I hope to offer this Subcommittee a perspective from New Jersey—the
most densely populated state in the nation—and the perspective of a state regulator,
because, as you know, the Clean Water Act is largely implemented on the state level
by agencies like the New Jersey Department of Environmental Protection (NJDEP).

The moniker “environmental protection” actually fails to capture the full scope of
services that agencies like NJDEP provide for the public we serve—because our
work sits squarely at the intersection of environmental, health, and economic im-
provement. We do not protect our environment simply because natural beauty
should be recognized and preserved, but because the economic growth and long-term
success of our communities demands that the government maintain the free public
services that clean, healthy, and accessible natural capital provides for the people
we all serve.

Much like this Subcommittee’s work to evaluate regulatory processes and identify
opportunities to expedite infrastructure development without sacrificing environ-
mental quality, my NJDEP colleagues and I have committed ourselves to a practice
of continual process improvement. As we work to consistently improve our programs
and services, we ask ourselves hard questions about how best we can achieve the
delicate balance of promoting economic growth while improving and protecting pub-
lic health and the environment we all share.

In answering those questions, we ground ourselves in the fact that natural capital
is always performing valuable but largely invisible services for the public. Our air,
land, water, fish, wildlife and their habitats are all doing important work that our
fellow residents and taxpayers would otherwise have to pay for if we do not act
thoughtfully to conserve natural resources and invest in environmental improve-
ments. Degrade the wetlands and marshes, which filter our water for free, or permit
the discharge of too many pollutants into our waterways, and our residents will pay
more to build and operate drinking water treatment plants. Remove too much ripar-
ian vegetation (i.e., the trees whose roots literally hold together our riverbanks and
help control flooding) and our residents pay to build a flood wall where that forest
once was that protected their community from riverine flooding.

In New Jersey, we see clearly our residents’ expectation that their government
will work to facilitate economic growth and opportunity while also improving and
protecting water quality and, by extension, public health. There is a poignant exam-
ple within one of New Jersey’s most notable industries: tourism. Our small densely
populated state has one of the nation’s largest coastlines. Breathtaking bays, tidal
rivers, and the famed Jersey Shore are home to millions, a cherished getaway for
millions more, and an economic engine that helps powers our state and region. Our
pristine beaches and quaint shore towns drive $50 billion in annual travel and tour-
ism spending. And all of that depends on one thing: the quality of our waters.

THE VALUE OF COOPERATIVE FEDERALISM

As this Subcommittee knows, the Clean Water Act is a program of cooperative
federalism that relies upon a partnership between the states and the federal govern-
ment to effectuate our shared national goal of improving and maintaining the qual-
ity of our waterways. The beauty of cooperative federalism as seen through the
Clean Water Act lies in how the law empowers and supports state regulatory pro-
grams in taking local conditions into account while meeting minimum federal stand-
ards. This enables states to integrate their more discrete natural resource and eco-
nomic considerations when determining how best to improve water quality.

This cooperative federalism is at play in Section 401 of the Clean Water Act,
which enables states to review federal actions or federally regulated activities that
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may result in discharges to waters within a state’s jurisdiction to ensure that fed-
eral action does not conflict with state water quality requirements, standards, or cri-
teria. As just one New Jersey example of Section 401 in practice, note that NJDEP
routinely denies a Water Quality Certification for all nationwide permits (NWPs)
adopted by the U.S. Army Corps of Engineers. This denial is grounded in the fact
that New Jersey administers its own water quality and related programs that have
historically exceeded minimal federal standards. In short, NJDEP offers statewide
general permits for the same activities governed by the NWPs, but with different
and more stringent criteria. Thus, we routinely find that the NWPs do not ade-
quately protect the health and safety of our jurisdictional waters. The practical ap-
plication is that permit applicants must obtain a state permit for activities that
would otherwise be subject to the NWPs.

As one of only two states that have successfully assumed responsibility for imple-
menting Section 404, New Jersey’s wetland program provides another important re-
flection on cooperative federalism under the Clean Water Act. New Jersey sought
assumption to achieve two primary goals: (1) ensure protective measures that avoid
or minimize wetland disturbance and (2) provide a streamlined, consistent, and
more accessible permitting process. In the absence of assumption, project applicants
were often challenged to adhere to two different but overlapping permitting proc-
esses at both the state and federal levels. With assumption, receipt of a state-issued
permit obviated the requirement for a federal permit for the same regulated activ-
ityci especially since New Jersey’s wetland program exceeds federal minimum stand-
ards.

Very importantly, assumption has provided a measure of consistency and reli-
ability for New Jersey’s regulated community. As federal implementation of Section
404 has been the subject of perennial change, New Jersey’s assumed program has
remained stable for several decades because state wetlands law remains unaffected
by changes at the federal level. New Jersey’s regulated community has appreciated
this stability and has advocated for the State assumption. Additionally, assumption
has enabled New Jersey to integrate its wetland program with other water-resource
and watershed-management functions to implement one comprehensive program. As
a result, NJDEP staff consider potential impacts more completely and seek to avoid
or minimize potential conflicts resulting from isolated programs doing isolated re-
views. This is both efficient and more protective of human health and the environ-
ment.

THE CRITICALITY OF WATER INFRASTRUCTURE INVESTMENT

As this Subcommittee knows all too well, our nation’s infrastructure is the back-
bone of our economy. We rely on water system assets to ensure that our people,
communities, and businesses can thrive. As the most densely populated state in the
nation, and with a thriving commercial and industrial sector, the stakes are particu-
larly high for New Jersey when it comes to water infrastructure. The most recent
Clean Water and Drinking Water needs surveys estimate twenty-year nationwide
needs of over $1.2 trillion, which includes $31.6 billion in needs in New Jersey.
Clean Water needs alone are estimated at $630 billion nationally over the next
twenty years, which includes $19.4 billion in needs in New Jersey.

Over the last several years, New Jersey has put its base Clean Water State Re-
volving Fund capitalization grants and the added funds made available under the
Bipartisan Infrastructure Law to work for the people, communities, and business of
our state. The continuity of these federal funding sources is critical to our Water
Infrastructure Investment Plan, which brings state, federal, and private market
funds together to extend the reach and impact of our investments. With crucial fed-
eral support, our New Jersey Water Bank facilitated more than $1 billion of water
infrastructure investments in the prior state fiscal year—the most project value fa-
cilitated in a single year.

All told, over the life of our water infrastructure program, the New Jersey Water
Bank has issued $9 billion in low-interest long-term loans and has an additional $2
billion in short-term construction loans outstanding. Importantly, through reduced
interest costs and principal forgiveness, these funding programs have saved New
Jersey taxpayers $3.2 billion. The positive impact of these programs on our State’s
economy cannot be understated. Beyond the fact water infrastructure investments
enable our communities and businesses to grow and thrive, our funding program
itself has generated nearly 170,000 direct, one-year construction jobs throughout
New Jersey.

The uncertainty created by intended or suspected disturbance to longstanding and
reliable federal funding sources too cannot be understated. As an example, our
water infrastructure funding program runs concurrent to our state fiscal year, which
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begins July 1. This means that right now, we are in the process of formulating our
Clean Water SRF Intended Use Plan, which provides water utilities, contractors,
and others in the regulated community with guidance about how best to sequence
years-long infrastructure projects to maximize savings. A disruption in federal fund-
ing for Clean Water programs, even a temporary freeze, has cascading effects across
the water sector and other industries, and can lead to the delay or abandonment
of projects that are critical to economic development and to the protection of public
health and the environment.

CONCLUSION

In administering Clean Water Act permitting and funding programs, my NJDEP
colleagues and I are ever mindful of the balance we must strike. We must always
be careful not to overburden business with regulation and process that may not be
as valuable to the public. We must also be attentive to the reality that the environ-
mental externalities we fail to avoid or correct in one sector often become a cost dis-
located to another sector, and that taxpayers are too often the ones left holding the
bag. For example, the externalities wrought by a lack of adequate pollution control
on wastewater discharges must inevitably be addressed and can fall unfairly upon
the shoulders of other users of a waterway—be it the taxpayer-funded drinking
water system that must now remove those pollutants, the commercial or rec-
reational fisherman foreclosed from waters that are not fishable, or the disruption
of tourist-serving businesses that line beaches forced closed due to poor water qual-
ity.

New Jersey has a long, proud, and bipartisan history of exceeding minimum fed-
eral standards for water quality, knowing that the quality of our waters bears di-
rectly upon our economic vitality. We view the protection and improvement of public
health, safety, and the environment as a sound investment—because that is what
our residents and economy demand. This Subcommittee may find that New Jersey
provides an important case study for achieving balance among environmental qual-
ity and economic goals. We have assumed responsibility for critical sections of the
Clean Water Act, enacted additional state-based water quality laws, and continued
to grow our economy as we improve and protect public health and the environment.
New Jersey is proof that a dynamic balance is possible without upending the Clean
Water Act, which has not yet achieved its national goal of eliminating pollutant dis-
charge into navigable waters and ensuring water quality that is fishable and swim-
mable. Let us not make false choices between a healthy environment and a healthy
economy. Let us work instead to unite the forces of economic development and envi-
ronmental improvement to promote the public good.

Mr. CoLLINS. All right. Thank you.
The Chair now recognizes Mr. Hanners for 5 minutes to give his
testimony.

TESTIMONY OF NOAH HANNERS, EXECUTIVE VICE PRESI-
DENT, NUCOR CORPORATION, ON BEHALF OF THE NA-
TIONAL ASSOCIATION OF MANUFACTURERS

Mr. HANNERS. Good morning, Chairman Collins, Ranking Mem-
ber Larsen, Vice Ranking Member Scholten, and members of the
subcommittee. My name is Noah Hanners, and I am proud to serve
as executive vice president at Nucor Corporation, where I oversee
our sheet products group.

Nucor is the largest and most diversified steel producer in the
United States and the largest recycler of any type of material any-
where in North America, and we are the only American steel pro-
ducer that makes 100 percent of its steel here in America.

Specifically, our method has a fraction of the carbon footprint
and roughly 10 percent of the particulate emissions compared to an
average integrated steel mill.

We use 95 percent less water than an average steel mill, and we
capture and reprocess 86 percent of the process water we reuse be-
fore discharging.



17

Several of our 26, and soon to be 28, steel mill facilities also have
strategically constructed stormwater retention ponds to capture
stormwater runoff.

Manufacturers like Nucor create good jobs, drive innovation, and
build our modern digital economy, all while making our environ-
ment cleaner.

But right now, cumbersome and overreaching permitting regula-
tions are holding back progress and hurting our Nation’s competi-
tiveness. And we are not alone in this view.

In a recent survey of manufacturers, 72 percent said that the
length and complexity of the permitting process affects their invest-
ment decisions.

If we want to grow America’s economy, we need to fix this broken
system.

Nucor can speak firsthand to the difficulties of navigating the
Federal permitting process. In 2022, we announced the selection of
Apple Grove, West Virginia, as the location for a new state-of-the-
art sheet mill. At $3.5 billion, it is the largest manufacturing in-
vestment in the State’s history.

Nucor sheet mills create an average of 800 full-time, high-paying
manufacturing jobs, and we are proud to have already hired 300
West Virginia teammates. In addition, we anticipate approximately
2,000 contracting teammates at peak construction.

The strategic location of the mill on the Ohio River required us
to seek Federal authorization under section 404 of the Clean Water
Act.

As a responsible industry partner, we worked diligently with
State and Federal agencies to gain the necessary approvals and
begin turning dirt.

The permitting process was onerous. It required us to work with
multiple Federal agencies with little direction and wunclear
timelines. This led to moving targets for our planning and execu-
tion, delaying the project and increasing costs.

America can do better to help manufacturers create good jobs in
our communities while continuing to protect our environment.

Manufacturers have long advocated for commonsense permitting
reforms. The National Association of Manufacturers supported bi-
partisan efforts, during the previous Congress, to update the NEPA
process and speed up construction of energy projects.

Working together, policymakers can continue progress to achieve
lasting, comprehensive permitting reform and make positive
changes to our Nation’s environmental laws.

This is critical as manufacturers contend with standards that are
unreasonable and unworkable, such as those for PFAS and particu-
late matter.

Serious reforms should include manufacturers’ priorities to pro-
vide certainty, streamline the permitting process, and give the reg-
ulated community a seat at the table.

This may be accomplished through changes to environmental
laws, like the Clean Water Act, that expedite judicial review, create
enforceable deadlines, and increase the use of categorical exclu-
sions.
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Last Congress, this committee took important steps toward re-
forming the Clean Water Act by advancing the Creating Confidence
in Clean Water Permitting Act.

As you continue this work in the current Congress, we ask you
to consider several areas for Clean Water Act reform: clarifying
timelines for agency action and decisions during the permitting
process; establishing clear, commonsense definitions regarding the
scope of project areas subject to permitting and consultation re-
quirements; provide certainty that permitting decisions are deter-
minative and help prevent never-ending litigation; promote the use
of general permits and speed up projects with limited impact on
the environment; ensure the use of best available science when set-
ting guidelines and rules; encourage State assumption of permit-
ting responsibilities; and focus State authority under the Clean
Water Act on water quality.

Nucor and America’s manufacturers are the most advanced and
sustainable in the world. Comprehensive permitting reform that in-
creases certainty and removes unnecessary bureaucratic hurdles
will enhance American economic competitiveness and protect our
environment.

I encourage you to seize this opportunity, because when manu-
facturing wins, America wins. Thank you, and I look forward to
your questions.

[Mr. Hanners’ prepared statement follows:]

———

Prepared Statement of Noah Hanners, Executive Vice President, Nucor
Corporation, on behalf of the National Association of Manufacturers

Chairman Collins, Ranking Member Wilson, and members of the Subcommittee,
my name is Noah Hanners, and I am proud to serve as Executive Vice President
at Nucor Corporation where I oversee our sheet products group, which is comprised
of six steel mills that make flat-rolled steel products for automotive, appliance, con-
struction, pipe and tube and many other industrial and consumer applications.

Nucor is the largest and most diversified steel producer in the United States and
the largest recycler of any type of material anywhere in North America. And, among
America’s three largest steel producers, we are the only one that still makes 100
percent of its steel here in America. Each year, our company recycles more than 20
million tons of ferrous scrap to produce more than a quarter of all the raw steel
made in the U.S. This steelmaking method makes us one of the cleanest and most
sustainable producers in the world. Specifically, our method has a fraction of the
carbon footprint and roughly 10 percent of the particulate emissions compared to
an average integrated steel mill. In addition, we use 95 percent less water than an
average steel mill, and we capture and reprocess 86 percent of our process water
for reuse before discharging. Several of our 26—soon to be 28—steel mill facilities
also have strategically constructed stormwater retention ponds to capture
stormwater runoff. Nucor is not only one of the cleanest and most efficient
steelmakers in the world, but we are also one of the safest, with a steelmaking in-
jury and illness rate that has consistently been at least 30 percent below the indus-
try average year after year.

Manufacturers like Nucor create well-paying jobs, drive innovation and build our
modern digital economy—all while developing and deploying technologies that make
our environment cleaner. When manufacturing wins, America wins. But right now,
cumbersome and overreaching permitting laws and regulations are holding back
progress, delaying investments and making it harder to compete globally. Permit-
ting delays, red tape and complicated bureaucracy make it difficult to complete
projects that benefit communities across the country, especially for capital intensive
industrial manufacturers like ours. It is no surprise that in a 2024 survey of manu-
facturers, 72 percent of respondents said that the length and complexity of the per-
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mitting process affected their investment decisions.! That’s the real problem. If we
want to grow America’s economy, we need to fix this broken system.

Nucor can attest first-hand to the difficulties of navigating federal permit proc-
esses. In 2022—we announced the selection of Apple Grove—West Virginia—as the
location for a new state-of-the-art sheet steel mill. At $3.5 billion—it is the largest
manufacturing investment in the state’s history. Nucor’s sheet mills create an aver-
age of 800 full-time, high-paying manufacturing jobs, and we are proud to have al-
ready hired 300 West Virginia teammates. In addition, we anticipate approximately
2,000 contracting teammates at peak construction.

Our new steel mill is strategically situated on the Ohio River, which will provide
logistical and transportation advantages and will better enable us to supply auto-
motive, construction and industrial customers in the Midwest and Northeast re-
gions, areas which consume half of the sheet steel in the U.S. Locating along a
major navigable water of the U.S. precipitated the need for federal authorization
under Section 404 of the Clean Water Act. While we worked diligently with our
state and federal partners to secure the necessary permits to construct the facility’s
barge loading and unloading dock, the process became hindered by numerous re-
quests from multiple parties for more information, additional studies or investiga-
tions and reformatting of previously submitted documents. These frustrating delays
stemmed largely from consultation requirements under Section 7 of the Endangered
Species Act and Section 106 of the National Historic Preservation Act, which are
characterized by overly vague and subjective timelines and lack of agency coordina-
tion and guidance. Based on Nucor’s nearly six decades of experience building indus-
trial facilities across the country, these tasks were far beyond the original scope of
work and unnecessarily delayed the final permit decision—and thus the project—
by several months. And delays in today’s economic environment cost money. What
was first announced as a $2.7 billion project is now a $3.5 billion project. We are
excited for our future and to bring this transformative project to the state of West
Virginia, but without the hard work and persistence from our federal, state and
local representatives, this project may have never broken ground.

Manufacturers have been building a case for commonsense reforms to our nation’s
permitting laws for years. I'll say it again: we need commonsense permitting re-
forms. The National Association of Manufacturers supported bipartisan efforts dur-
ing the previous Congress to update processes under the National Environmental
Policy Act and speed up construction of critical energy projects. For example, manu-
facturers supported the permitting reforms made in the Fiscal Responsibility Act of
2023. The correct implementation of this statute is both important to the industry
as well as germane to any conversation about CWA reforms, particularly regarding
agencies evaluating “reasonably foreseeable” impacts and alternatives in the permit-
ting process.

And while today’s focus is on CWA reform, this is only the beginning. Working
together, policymakers have a real opportunity to achieve lasting, comprehensive
permitting reform and effect positive changes to our nation’s environmental stand-
ards that support economic growth while protecting our communities. For example,
while manufacturers support efforts to remove per- and polyfluoroalkyl substances
(PFAS) and other potentially harmful chemicals from our water systems, overly-se-
vere standards proposed by the Environmental Protection Agency make compliance
impossible and directly threaten our ability to invest, innovate and create jobs in
America. And while our air quality standards for particulate matter (PM2.5) are
necessary for public health, the unreasonably tightened limits for emissions of fine
particles or soot which took effect last year are placing an unnecessary regulatory
burden on our manufacturers and making permitting harder—hindering onshoring
and raising global emissions.

Our U.S. manufacturing sector is cleaner than at any other time in history and
cleaner than foreign competitors. That is why we strongly believe that comprehen-
sive permitting reform is critical, and such reform must include American manufac-
turers’ priorities that provide regulatory certainty, streamline the permitting proc-
ess and give the regulated community opportunity for input when establishing the
rules under which they will operate. Policymakers may accomplish these goals
through changes to underlying statutes that expedite judicial review, create enforce-
able deadlines for agencies and increase the use of categorical exclusions.

1 National Association of Manufacturers, NAM Manufacturers’ Outlook Survey, First Quarter
2024 (March 5, 2024), available at https:/nam.org/2024-first-quarter-manufacturers-outlook-sur-
vey/.
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CLEAN WATER ACT REFORM RECOMMENDATIONS

As Nucor’s experience with our West Virginia site illustrates, the CWA is a stat-
ute wherein thoughtful changes would benefit and advance economic development
projects across the nation. Last Congress, this committee took steps toward reform-
ing the CWA by reporting out and securing passage by the House of Representatives
of the Creating Confidence in Clean Water Permitting Act. Among other changes,
the legislation would have instituted reforms to permitting programs under Section
402 and Section 404 of the CWA to support the use of general permits under the
programs, as well as to set guidelines on judicial review and enhance the National
Pollutant Discharge Elimination System (Section 402) permit shield.

Manufacturers commend the committee for its attention to CWA reform and the
advancement of critical infrastructure and economic development projects. As the
committee pursues this important work in the 119th Congress, we respectfully re-
quest that members consider several areas for improvement.

1. Timelines

Clarified timelines for agency action and decisions for a Section 404 permit will
assist applicants with project planning and execution. Currently, those seeking an
individual permit are often caught in a winding process with multiple decision-mak-
ers and nebulous timelines. For example, the Army Corps of Engineers district office
will delay action for the entire permit area while awaiting approval from the U.S.
Fish and Wildlife Service for a specific portion of the project.

1I. Scope

Similar to establishing timelines for agency decisions, clear and understood defini-
tions as to the scope of project areas subject to Section 404 permitting requirements
will help applicants with planning and execution. Over the past decade and more,
manufacturers and others in the regulated community have been caught in a regu-
latory morass because of a prolonged disagreement over the definition of waters of
the U.S. This has resulted in delays and confusion in the jurisdictional determina-
tion process by USACE. Furthermore, USACE recently proposed to update its regu-
lations for implementing Section 106 of the NHPA, potentially expanding the scope
of areas of a project where agencies will need to consult on effects on historic prop-
erties, elongating delays.

III. Permit certainty

Once a permit is granted or a particular activity is verified as authorized under
a general permit, the permittee should have a high degree of certainty that the
agency’s action is determinative. Limiting the timeline for judicial review and sup-
porting the permit as shield will cut down on unnecessary litigation that delays
projects and adds costs. Reasonable restrictions to the EPA’s authority under Sec-
tion 404(c) of the CWA to prohibit areas as disposal sites—limiting retroactive ve-
toes of permits—will likewise increase confidence in the permitting process.

IV. General permits

The use of general permits should be promoted to the maximum extent prac-
ticable for those projects with limited impact on the environment. This may be ac-
complished through several means, such as extending the time between reissuance
and limiting politically-charged reviews, as well as defining the scope of environ-
mental effects during issuance or reissuance.

V. State assumption

State assumption of Section 404 permitting responsibilities should likewise be en-
couraged. States know best about their water resources and are better able to be
responsive to applicants throughout the permitting process. Unfortunately, progress
in this area has been hampered by subsequent litigation following approval of state
assumption, with the State of Florida as a recent example.

VI. Water quality certification

Promoting federalism in the administration of the CWA should not be permission
for states to go outside the bounds of statutory authority, however. It is important
to focus state responsibility pursuant to Section 401 of the CWA on project impacts
to water quality specifically. Unfortunately, some states have recently used this au-
thority to block important interstate projects critical for dependable energy use.

EE

Nucor and America’s manufacturing sector are the most advanced and sustainable
manufacturers in the world. We are proof that we can both protect the environment,
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while also creating well-paying jobs and strengthening our local communities. Com-
prehensive permitting reform that increases certainty for the regulated community
while removing unnecessary bureaucratic hurdles will both enhance America’s eco-
nomic competitiveness and protect our environment. When manufacturing wins,
America wins.

Thank you for inviting me to testify today and share our story. I look forward to
your questions.

Mr. CoLLINS. Thank you.
Next, Mr. Hasten, you are recognized for 5 minutes for your tes-
timony.

TESTIMONY OF BUDDY HASTEN, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, ELECTRIC COOPERATIVES OF ARKAN-
SAS, ON BEHALF OF THE NATIONAL RURAL ELECTRIC COOP-
ERATIVE ASSOCIATION

Mr. HASTEN. Good morning, Chairman Collins, Vice Ranking
Member Scholten, and members of the subcommittee. Thank you
for the opportunity to testify before you today.

My name is Buddy Hasten, and I serve as president and CEO
of the Arkansas Electric Cooperative Corporation, AECC, and Ar-
kansas Electric Cooperatives, Incorporated, AECI.

It is an honor to be before you today to talk about how we can
better serve our members and your constituents.

AECC is a generation and transmission cooperative based in Lit-
tle Rock, Arkansas, that proudly provides power for approximately
1.2 million members of Arkansas’ 17 electric distribution co-ops.

AECI is the Arkansas statewide trade association which provides
education, public relations, Government relations, and other sup-
port to the electric distribution co-ops in Arkansas.

Reliable and affordable electricity is essential to America’s eco-
nomic growth, and as our Nation increasingly relies on electricity
to power our economy, keeping the lights on has never been more
important or more challenging.

For example, Arkansas is losing 3,800 megawatts of baseload
power in the near future, while simultaneously facing a tremen-
dous increase in electricity demand from data centers and manu-
facturing facilities.

Reasonable and efficient environmental regulations, including
permitting programs under the Clean Water Act, are often the crit-
ical link in being able to successfully complete a project on time to
meet the growing generation demands of an electric co-op.

It takes several years to plan a transmission route or pick a via-
ble property site to build a new powerplant. It is essential that
Federal permitting programs, including those under the Clean
Water Act, are implemented as intended by Congress and do not
unnecessarily delay or hinder critical infrastructure projects that
deliver electricity to homes, businesses, and farms across the coun-
try.

Because electric co-ops are owned and governed by the consumer
members that we serve, we are committed to protecting and main-
taining clean water within our communities.

However, having clean water is not, and should not be, mutually
exclusive with having permitting programs that are reasonable, ef-
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ficient, and meet the needs of our growing and ever-changing econ-
omy. We can and we should do both.

Electric co-ops rely on clean water permits to build new genera-
tion facilities, build transmission and distribution lines in a timely
manner, perform routine maintenance and repair work, restore
service after hurricanes or other natural disasters, and to undergo
vegetation management practices along electric utility rights-of-
way to prevent damage and wildfires.

All of these actions are a huge part of our work in providing reli-
able and affordable electricity to our consumer members.

To provide just one example, a few years ago, my co-op applied
for an approved jurisdictional determination within the U.S. Army
Corps of Engineers to determine whether a Clean Water Act permit
was needed for a new electrical transmission-switching station—a
very important new piece of infrastructure for us.

In the meantime, just to be safe and to try to expedite the proc-
ess, we went ahead and applied for a Clean Water Act permit. We
did not receive a permit decision within the 9-month timeframe ini-
tially predicted by the Corps, resulting in a delayed start for our
project.

Then over a year after our original Clean Water Act permit ap-
plication, the Corps informed us that a Clean Water Act permit
would not be needed for the project.

Ultimately, AECC was subjected to the Corps’ application re-
quirements, construction delays and increased costs, and the asso-
ciated risks of a Clean Water Act permit denial, for the Corps to
determine that no Clean Water Act permit would be needed for the
project—a decision that could have easily been determined as early
as AECC’s first meeting with the Corps 1 year earlier.

This is a pivotal time for my co-op. As we plan to meet the quick-
ly growing demands of our members, a more predictable and effi-
cient process for securing those permits for our electric infrastruc-
ture would help us better meet those challenges.

Thank you again for the opportunity to testify on this important
issue. I look forward to responding to any questions. Thank you.

[Mr. Hasten’s prepared statement follows:]

———

Prepared Statement of Buddy Hasten, President and Chief Executive Offi-
cer, Electric Cooperatives of Arkansas, on behalf of the National Rural
Electric Cooperative Association

INTRODUCTION

Chairman Collins, Ranking Member Wilson, and Members of the Water Resources
and Environment Subcommittee, thank you for the opportunity to testify before you
today. My name is Buddy Hasten, and I serve as President and CEO of Arkansas
Electric Cooperative Corporation (AECC) and Arkansas Electric Cooperatives, Inc.
(AECI), which along with Arkansas’ 17 electric cooperatives are collectively known
as the Electric Cooperatives of Arkansas. I am testifying today to provide my own
insights as a co-op leader but also representing the National Rural Electric Coopera-
tive Association (NRECA) and the nearly 900 electric cooperatives across the coun-
try it represents.

AECC is a generation and transmission (G&T) cooperative based in Little Rock,
Arkansas that was established in 1949. AECC proudly provides power for approxi-
mately 1.2 million members of Arkansas’ 17 electric distribution cooperatives. Spe-
cifically, AECC generates, sells, and delivers reliable and affordable wholesale elec-
tric energy, along with related services to Arkansas’ electric distribution co-ops.
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AECI, formed in 1942, is the Arkansas statewide trade association, which provides

education, public relations, government relations, and other support to the electric

distribution co-ops in Arkansas. AECI also sells electric utility materials and equip-

ISnent and provides related services to and for electric utilities across the United
tates.

NRECA is the national trade association representing nearly 900 rural electric co-
operatives across the country including 64 G&T cooperatives and 832 distribution
cooperatives. America’s electric co-ops comprise a unique sector of the electric indus-
try. These not-for-profit entities are independently owned and governed by the peo-
ple they serve. From growing exurban regions to remote farming communities, elec-
tric co-ops provide power to 42 million Americans across 48 states. They keep the
lights on across 56% of the American landscape—areas that are primarily residen-
tial and sparsely populated. Those characteristics make it comparatively more ex-
pensive for electric co-ops to operate than the rest of the electric sector, which tends
to serve more compact, industrialized, and densely populated areas. This means that
co-ops are constantly asked to do more with less, and they deliver.

Reliable and affordable electricity is essential to America’s economic growth. And
as our nation increasingly relies on electricity to power our economy, keeping the
lights on has never been more important—or more challenging. For example, Arkan-
sas is losing approximately 3,800 megawatts of baseload power in the near future
while simultaneously facing a tremendous increase in electricity demand from data
centers and manufacturing facilities.

Reasonable and efficient environmental regulations, including permitting pro-
grams under the Clean Water Act (CWA), are often the critical link in being able
to successfully complete a project on time in order to meet the growing generation
demands on AECC. It takes several years to plan a transmission route or pick a
viable property site to build a new power plant. It is essential that federal permit-
ting programs—including those under the CWA—are implemented as intended by
Congress and do not unnecessarily delay or hinder critical infrastructure projects es-
sential to delivering electricity to homes, businesses, and farms across the country.

Because electric co-ops are owned and governed by the consumer-members that
we serve, we are committed to protecting and maintaining clean water within our
communities. However, having clean water is not and should not be mutually exclu-
sive with having CWA permitting programs that are reasonable, efficient, and meet
the needs of our growing and ever-changing economy. Congress can and should ad-
dﬁ‘es(s3 \%Ze difficulties that the regulated community is facing with permitting under
the .

SECTION 404 PERMITS

Nationwide Permits

While providing electricity over long distances, power lines must occasionally
cross wetlands and other “waters of the U.S.” (WOTUS), requiring authorization
under CWA Section 404. Nationwide Permits (NWPs) are developed and issued by
the U.S. Army Corps of Engineers (Corps) and authorize activities that have mini-
mal individual and cumulative adverse effects on the aquatic environment. Electric
co-ops depend on CWA Section 404 permits, and on NWPs in particular, to build
transmission and distribution lines in a timely manner; perform routine mainte-
nance or repair work on those lines; restore service after hurricanes or other natural
disasters; and to undergo certain vegetation management practices along electric
utility rights of way to prevent damage and wildfires.

The availability of NWPs is critically important to electric co-ops as an environ-
mentally protective means to streamline work on critical infrastructure while con-
trolling unnecessary costs. Without NWPs, electric co-ops would be required to co-
ordinate every planned utility line project with the Corps to find alternative CWA
authorizations such as individual Section 404 permits. This could result in years of
additional delays and substantial additional costs. For example, the Corps reported
that in fiscal year 2018, the average time to process a standard individual permit
application under Section 404 was 264 days, while the average time to process a
NWP authorization was 45 days. Increased costs that result from delays are passed
directly on to co-op consumer-members.

Because NWPs are issued by the Corps for a period of no more than five years,
fifty-seven NWPs are set to expire in March of 2026. It is essential that the Corps
prioritizes reauthorizing the expiring NWPs. This requires time-consuming steps
like complying with CWA section 401 requirements and working with Corps dis-
tricts to add regional conditions which are critical for complying with statutes like
the Endangered Species Act (ESA). We look forward to working with the Committee
and the new administration to ensure that such permits are reauthorized expedi-
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tiously so that electric co-ops can continue to provide reliable and affordable elec-
tricity to our consumer-members without undue costs and delays.

Electric co-ops also support needed efforts to streamline the NWP program. For
example, in 2023, AECC was required to perform repairs on one of its hydropower
plants, which had been previously permitted under a Section 404 permit when the
plant was built. Due to the nature of hydropower plants, repairs must be performed
quickly when low river water levels in the Arkansas River allow. AECC met with
the Little Rock District of the Corps and determined that a NWP 3 was needed.
NWP 3s are for “maintenance” repairs and are designed to speed up the CWA per-
mitting process for projects with minimal environmental impacts. Nevertheless, the
permitting and review process to receive temporary construction authorization
under NWP 3 took nine months. During that time, the river water levels rose to
historically high levels, causing the repair window to close and exposing AECC’s hy-
dropower plant to increased risks of damage. Furthermore, because the temporary
construction authorization that AECC received in compliance with the CWA is valid
for only five years, AECC has no guarantee that it will be able to utilize the ap-
proval, should river conditions not be satisfactory for repair work within the remain-
ing short timeframe.

Additionally, many electric co-ops apply for Rural Utilities Service (RUS) loans
under the U.S. Department of Agriculture to support critical generation and trans-
mission projects. Electric co-ops are required to comply with National Environ-
mental Policy Act (NEPA) reviews when RUS funded projects require wetland delin-
eations, endangered species reviews, and other possible project surveys. If a RUS-
funded project requires a Section 404 permit, the Corps will require the submission
and processing of much of the same information required by and submitted to RUS.
This process creates additional barriers without assurance that the federal agencies
will align. Improvements to communication and collaboration between federal agen-
cies would better streamline this process.

NRECA supports provisions in last Congress’s House-passed H.R. 7023, Creating
Confidence in Clean Water Permitting Act, that would provide additional certainty
regarding required ESA and NEPA reviews for Section 404 permits, prevent the
EPA from vetoing a Section 404 permit before a permit application has been filed
or after a permit has already been issued by the Corps, set reasonable judicial re-
view timelines for Section 404 permits, and other provisions that would ensure the
continued use of NWPs for linear projects like transmission lines. We look forward
to working with the Committee to advance similar and additional policies to stream-
line the NWP permitting process.

Approved Jurisdictional Determinations

Obtaining Approved Jurisdictional Determinations (AJDs) is an essential step in
the CWA 404 permitting process. The AJD process is used by the Corps to deter-
mine whether aquatic resources in a given area are jurisdictional under the CWA
and therefore must require CWA permits. NRECA is aware of some instances in
which AJD applicants have had to wait over 18 months just for a decision from the
Corps, which only then determines whether the waterbody in question is jurisdic-
tional and whether the applicant must undergo the CWA 404 permitting process
which can take another couple years. Such delays impede the ability of electric co-
ops to begin critical infrastructure projects and make investment decisions needed
to meet rising electricity demands.

For example, AECC met with the Little Rock District of the Corps to discuss
whether a CWA permit would be needed for a new electrical transmission switching
station AECC planned to build. Based on the initial meeting, AECC was not told
one way or another whether we should submit a formal permit application but gath-
ered that a CWA permit would be needed. To be good actors and act in good faith,
AECC submitted a formal AJD request. Based on information provided by the
Corps, AECC expected that the Corps would issue a permit decision in approxi-
mately nine months from the application date. AECC did not end up receiving a per-
mit decision within the nine-month timeframe initially predicted by the Corps, re-
sulting in a delayed start date for AECC’s project. Then, over one year after AECC’s
original CWA permit application, the Corps informed AECC that a CWA permit was
not needed for the project.

Ultimately, AECC was subjected to Corp’s application requirements, construction
delays and increased costs, and the associated risks of a CWA permit denial, for the
Corps to determine that no CWA permit would be needed for the project—a decision
that could have easily been determined as early as AECC’s first meeting with the
Corps over one year earlier. To be clear, AECC had to wait for over a year just to
be told that we could have proceeded with the project from the beginning without
any CWA permit.
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To prevent similar delays in the CWA permitting process, electric co-ops are eager
to work with this Committee and the new administration to ensure that the Corps
immediately prioritizes responding to AJD requests.

SECTION 402 PERMITS

Electric co-ops build and maintain power plants, substations, and other infrastruc-
ture to meet increasing electricity demands and provide reliable and affordable elec-
tricity to their consumer-members. These facilities usually need to obtain a National
Pollutant Discharge Elimination System (NPDES) permit under section 402 of the
CWA. NPDES permits regulate discharges of pollutants through a point source into
WOTUS and reflect both technology-based controls—known as Effluent Limitation
Guidelines—and Water Quality Standards determined by the U.S. Environmental
Protection Agency (EPA) through notice-and-comment rulemakings. However, EPA
also issues guidance documents—known as water quality criteria—that do not al-
ways solicit or receive public input that can have a significant influence on the re-
quirements incorporated into NPDES permits.

Except in a small number of instances, NPDES permits are issued by states
which have delegated authority from EPA to perform relevant administrative, per-
mitting, and enforcement aspects of the program. State governments must meet rig-
orous requirements to be authorized to run permitting programs and must follow
EPA regulations when issuing individual permits. The Electric Cooperatives of Ar-
kansas are fortunate to have a positive relationship with the State of Arkansas
when it comes to state-administered CWA permits.

Last Congress’ H.R. 7023 would improve the NPDES permitting process. Specifi-
cally, the bill would require EPA to seek public comment on new or revised water
quality criteria. This policy would increase stakeholder engagement and overall
transparency in the CWA permitting process. It would also help ensure EPA policy
can be informed by actual on-the-ground experiences and help ensure that unneces-
sarily burdensome water quality criteria do not impact a co-op’s ability to comply
with NPDES permits. Furthermore, H.R. 7023 would provide additional regulatory
certainty by clarifying that holders of NPDES permits are only responsible under
their permits for discharges of pollutants that are specifically identified by the fed-
eral or state agency during the permitting process.

WATERS OF THE UNITED STATES

Under the CWA, the EPA and the Corps have jurisdiction to regulate “navigable”
waters, which are defined in the law as “the waters of the United States,” or
WOTUS. The statute does not specifically define WOTUS but instead grants EPA
and the Corps the responsibility to develop a definition through rulemaking. The
definition of WOTUS under the CWA is significant because it determines which bod-
ies of water are protected under the CWA, and therefore, whether certain activities
that co-ops engage in that impact waterways will require a CWA permit. Broader
CWA jurisdiction would increase costs associated with co-op activities in marginal
areas, including construction and maintenance of transmission and distribution cor-
ridors, stormwater control, and plant construction, operation, maintenance, and de-
commissioning.

In Sackett v. EPA, decided in May 2023, the U.S. Supreme Court provided regu-
lated entities much needed clarity by narrowing the EPA and Corp’s overly broad
interpretation of WOTUS under the CWA. Unfortunately, the Biden Administration
EPA and Corps did not faithfully comply with or implement the Sackett decision in
issuing a revised WOTUS regulation or determining which waterbodies require a
CWA permit. For example, they have issued “Field Memos”—essentially, guidance
documents to Corps staff in the field on how to interpret the WOTUS regulation—
with overly broad interpretations of key terms which do not accurately reflect
Sackett. This refusal to comply with the Supreme Court’s decision has created un-
certainty, litigation, and delays which are directly hurting co-ops and other busi-
nesses.

Now is the time to correct the failure of the previous Administration and provide
the regulatory clarity that electric co-ops and other businesses need.

CONCLUSION

As the electricity demands of our nation continue to grow, electric co-ops are com-
mitted to meeting increasing demand while continuing to provide reliable and af-
fordable electricity to their consumer-members and promoting clean water within
the communities they serve.
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Permitting programs under the CWA directly impact electric co-op’s ability to in-
vest in and build critical infrastructure needed to meet growing demand. Electric
co-ops support efforts to streamline CWA permitting programs and look forward to
working with members of the Committee to advance policies that will result in a
more reasonable and efficient CWA permitting process.

I thank the Subcommittee for its important work on this issue and look forward
to answering your questions.

Mr. CoLLINS. We are going to move on to Member questions now,
and the Chair now recognizes Mr. Crawford for 5 minutes.

Mr. CRAWFORD. Thank you, Mr. Chairman, I appreciate that.

Mr. Hasten, wonderful to see you, a fellow Arkansan here today.
I appreciate you being here.

The Arkansas Electric Cooperative powers a huge part of my dis-
trict, as you know. Of the 17 co-ops in Arkansas, I think that 10
of them are responsible in some capacity throughout my district for
delivering power to constituents that I represent.

So, it is incredibly important for my constituents to know that
their Federal Government is working with their member-owned
electricity provider.

In your testimony, you mentioned that projects funded through
USDA’s Rural Utilities Service loan program, to go through the
NEPA process. Should the project also require a Corps of Engi-
neers’ section 404 permit as well, the Corps requires duplicative
paperwork and studies to be done. A NEPA and a 404 environ-
mental review for the same project seems to me the height of bu-
reaucratic waste.

In your experience in Arkansas, can you estimate how much
time, money, staff hours, et cetera, lost productivity, could have
been avoided, or saved, had the Corps and USDA worked together
on this instead of working separately?

Mr. HASTEN. Well, Congressman Crawford, welcome from Arkan-
sas. Yes, what we see is different agencies interpret NEPA dif-
ferently. So I think that, to us, is a challenge.

When you have got RUS on one side, Army Corps of Engineers,
Department of Energy, Fish and Wildlife, each have the purview
to interpret NEPA how they want, and then so that gives us uncer-
tainty as to what exactly we are going to be exposed to.

When you get down into section 404—and maybe an example
would be, we know a project is going to need a section 404 Clean
Water Act permit. We are going to intend to fund it with RUS, and
so we work a lot with RUS so we know those requirements.

And those may trigger the right reviews with their interpretation
of NEPA, and so we would go do a cultural survey or endangered
species review or a wetlands review. And we complete all those,
and they go through a process.

For instance, with a cultural survey review, we would turn that
in to the State Historical Preservation Office, the SHPO. That goes
through a process, let’s say, 60 days.

They would then share that with the Tribes, and so they—I
think they have got maybe 60 days to respond. As you can see, you
have got months that build up. You are going through a proper
process.

Well, once we then get where we need to and we turn that in
to the Corps, they will turn right around and take that same exact
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application and run it through the exact same process. So we got
to go back to the SHPO, got to go back to the Tribes, and so you
can just see it is a redundancy that is built in.

Mr. CRAWFORD. Right.

Mr. HASTEN. So right there you can say, well, that added 2 to
4 months——

Mr. CRAWFORD [interposing]. Sure.

Mr. HASTEN [continuing]. Just right there.

Mr. CRAWFORD. So, we have addressed this to some extent. We
codified some aspects through the One Federal Decision, fees in the
Fiscal Responsibility Act, but was it enough? Do we need to do
more?

Mr. HASTEN. I think the more that can be done, in any business,
to streamline and make processes efficient so there is not wasted
time, I would say yes.

Mr. CRAWFORD. Okay. I appreciate that.

Mr. Hanners, I am going to shift gears real quick. I am glad to
see that you are here today. Nucor is a big presence in my district.
Arkansans know firsthand your company’s commitment to environ-
mental responsibility and how you can co-exist with economic pro-
ductivity.

In fact, your entire business model is based on sustainability. I
want you to talk about that a little bit, some of the ways American
steel manufacturing can be advanced through commonsense envi-
ronmental reforms and what effects that would have on economic
developments in communities like mine?

Mr. HANNERS. Thank you for the question, Mr. Crawford, and
your support, and, yes, thank you for giving me the opportunity to
talk about sustainability in Nucor.

So if you look at our process, we are the cleanest steelmakers in
the world, and we are continually striving to innovate while bene-
fiting society both economically but then also achieving higher and
higher levels of sustainability performance.

So I come here with a lot of pride in the way our team thinks
about caring for the environment. At the same time, building a
project like our West Virginia mill that will employ hundreds of
Americans, but also thousands of contractors who come on site and
then untold numbers of people who are impacted by that project in
the region.

So if you think about our West Virginia mill, we are building a
mill that will be the cleanest steel production in the United States,
and it will employ hundreds, and by second and third order, impact
thousands of Americans in that West Virginia region.

So we are very proud of that legacy.

Mr. CRAWFORD. I appreciate you. Thanks for being here.

I yield back.

Mr. CoLLINS. Thank you.

The Chair now recognizes Ms. Scholten for 5 minutes.

Ms. ScHOLTEN. Thank you, Mr. Chairman, and thank you to all
of our incredible witnesses for taking your time to be here today.

As I stated in my opening remarks, water issues are not, and
should not be, a partisan issue. I hope I am not alone in saying
that I am deeply concerned with the President’s efforts to freeze
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critical Federal funds, including dollars necessary to support our
Federal water infrastructure.

We all can agree that regulatory reform is needed, clarity is
needed, but what has happened in the last 10, 20 days has been
the opposite of clarity. It has increased chaos and confusion.

This uncertainty could stifle all of the progress that this com-
mittee, and Congress as a whole, has made through historic legisla-
tion like the Bipartisan Infrastructure Law.

Stoking this kind of chaos will result in very tangible threats to
every single community that is represented here at the dais.

Commissioner LaTourette, can you speak a little bit to how some
of the directly blocked funds, as well as the uncertainty in Federal
funding, is not only going to harm water infrastructure projects,
but also prevent local and State governments from looking ahead
to fulfill their communities’ water needs?

Mr. LATOURETTE. I appreciate this question. My pause is because
I am thinking. I am thinking hard about it. I mentioned in my tes-
timony that we have a $1.2 trillion need nationally over the next
20 years for drinking water infrastructure; $31.6 billion of that is
in New Jersey alone.

And we rely, the States, which are the ones that implement the
investments in our infrastructure. State governments do that, not
the Federal Government.

And what we see in New Jersey is an opportunity, using those
Federal funds, we couple them with State funds, and then we use
the governmental funds together to then leverage private market
funds, so that we are able to create a capital stack for investment
in water infrastructure that needs to be planned out over the
course of many years.

And so we have projects that are in the queue right now that are
phased, meaning that one fiscal year, you might do a pump station,
and the next year, a main, right? And so when there is a disruption
in Federal funding, or even just the uncertainty that is created by
a suspected disruption, and even a temporary one, it reverberates
throughout the system.

What I mean by that is right now, our State is in the process
of formulating our clean water intended use plan for the next fiscal
year, which for us starts July 1, and that provides water utilities,
contractors, and others with guidance about how they should be se-
quencing their projects, such that a disruption in the Federal fund-
ing source, upon which all of that investment is built, has a cas-
cading effect that can lead to the delay certainly, but potentially
even the abandonment of a project, right?

And here we are talking about water that every business, every
person needs.

Ms. SCHOLTEN. Certainly critical in Michigan’s Third Congres-
sional District. I firmly believe that the U.S. can have both a
healthy economy and a healthy environment.

In fact, through the Great Lakes region, I would argue that these
two outcomes are wholly interconnected, as I discussed in my open-
ing remarks.

Commissioner LaTourette, again, I know New Jersey is a little
different from west Michigan’s shoreline, but can you speak to how
water pollution can negatively impact communities’ economies with
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potential harm to the tourism industry, property values, and com-
mercial operations?

Mr. LATOURETTE. Appreciate that question as well, Congress-
woman.

So, tourism in particular is a huge driver of New Jersey’s econ-
omy, right? Our pristine beaches, our quaint shore towns bring in
$50 billion a year in tourism spending.

And all of that spending, all of that tourism, is dependent upon
one thing: clean waterways.

I grew up in the 1980s at a time when our parents didn’t let us
go to the beach in New Jersey because of high levels of pollution.
And today the Jersey Shore has the best water quality that we
have ever seen, and that is a function of implementation of the
Clean Water Act as a matter of permitting enforcement, but also
because of that investment paradigm, which, since the beginning of
our clean water investment strategy, has created 170,000 one-year
direct construction jobs, right?

And so, not only is the Clean Water Act a necessity in terms of
the health of our waterways, the health of our people, but it pro-
motes the very businesses that dot our shoreline.

So, imagine those businesses that dot the shoreline, that rely on
the influx of tourism dollars, imagine their struggles when they
have to close a beach because of bad water quality, and nobody vis-
its, and nobody spends.

Ms. SCHOLTEN. Thank you. I yield back.

Mr. CoLLINS. The Chair now recognizes Mr. Fong for 5 minutes.

Mr. FoNGg. Thank you, Mr. Chairman, for calling this hearing,
and thank you for the witnesses for their input.

Mr. Singletary, I wanted to ask you a few questions. I am glad
that you highlighted the need to clarify the section 401 certification
process. I wanted to get your input in regards to this specific area.

In California, it feels like we are constantly having to fight
against our State Water Resources Control Board, which has used
its authority provided under the Clean Water Act, along with other
State and Federal environmental laws, to delay efforts to develop
new water projects and actually undermine our ability to utilize
the infrastructure we have.

The result is less water delivered to our farms and communities
in my district, less clean and renewable hydropower generated for
(éur grid, and less water security for everyone who lives in our

tate.

There are numerous examples of less water security, and there
are examples of the State Water Board issuing draft Clean Water
Act 401 certifications aimed at implementing a plan that calls for
the flushing of billions of gallons of water out into the Pacific, rath-
er than storing it to mitigate drought impacts during dry years.

Much of the time, the requirements and these regulations have
nothing to do with water quality or even the operation of the
projects they are regulating.

And I have statements from the Modesto, Turlock, and Merced
irrigation districts which neighbor my district, that provide two
very recent examples that paint the picture of what is happening
all over California, and I ask those to be included in the record.

[The information follows:]
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———

Statement of Modesto Irrigation District and Turlock Irrigation District,
Submitted for the Record by Hon. Vince Fong

We appreciate the Subcommittee holding a hearing to discuss how the Clean
Water Act (CWA) impacts the development and continued operation of our critical
infrastructure. As you examine this important issue, we urge you to consider and
address how the CWA, and section 401 in particular, is slowing down other vital
national infrastructure, such as the ability to license and relicense hydropower fa-
cilities through Federal Energy Regulatory Commission (FERC). Modesto Irrigation
District and Turlock Irrigation District (collectively “the Districts”) own and operate
the FERC licensed Don Pedro Project and the as-yet unlicensed La Grange Project
( the Projects), which together generate over 200 MW of hydroelectric energy, and
appreciate your consideration of our experience with Section 401 implementation in
our l4-year effort to relicense the Projects. Ultimately, the CWA is a significant
driver of the cost, uncertainty, and long duration of the FERC relicensing process,
and if it is not addressed, it has the potential to disrupt, restrict, or even prevent
tﬁe ger‘lleration of affordable, reliable, and emission free electricity that is critical to
the grid.

The Don Pedro Project is a federally licensed hydroelectric generating facility lo-
cated on the Tuolumne River in the Sierra Nevada foothills approximately 130 miles
east of San Francisco. As a multi-purpose project, the Project provides over 2 million
acre-feet of water storage for irrigation and domestic use, critical flood control, and
renewable energy. Don Pedro Project operations also benefit fish, wildlife, and recre-
ation resources. The Districts also applied to FERC for a license for the La Grange
Project, which generates about 5 MW of hydroelectric energy, and serves as a diver-
sion dam to provide irrigation and municipal water supplies to the Districts’ cus-
tomers.

FERC issued the original 50-year license for the Don Pedro Project in 1966. Con-
sistent with FERC regulations, the Districts began the relicensing process in 2011.
Since then, at the cost of over $30 million dollars, the Districts have conducted over
30 scientific studies of everything from aesthetics to fishery resources, held dozens
of public meetings and workshops, and developed state of the art flow, temperature,
reservoir operation and fish models that work together to evaluate the efficacy and
impacts of various license conditions. In 2021, based on that huge body of
Tuolumne-specific scientific studies, FERC issued its Final Environmental Impact
Statement (FEIS) as required by the National Environmental Policy Act and a suite
of proposed conditions for the new Project license. At this point, FERC was ready
to issue the new license but could not until the Districts obtained a CWA section
401 certification from the California State Water Resources Control Board (SWB).

Although the SWB is required to issue a CWA 401 certification within one year
of receiving an application, the Districts filed three applications, none of which re-
sulted in a CWA section 401 certification. Despite informing the Districts that the
applications were complete, the SWB denied the first two (filed in 2018 and 2019,
respectively) without prejudice to give themselves more time, forcing the Districts
to refile the identical application. Then, in 2021, the SWB purported to issue a CWA
section 401 certification even though the Districts had not applied for one. This cer-
tification, which was unilaterally withdrawn by the SWB in 2024, included 45 condi-
tions, many of which were individually onerous, expensive and unduly restrictive,
and collectively would have placed the daily operations of the Project subject to the
control and oversight of the SWB. These conditions required the release of large vol-
umes of water for downstream environmental purposes which were magnitudes
greater than recommended by FERC in its FEIS. These conditions would also pre-
vent the diversion of water when a federal facility located in a completely separate
watershed was making releases required by its water right permits, reduce the re-
leases of water from the Project for irrigation, domestic, and hydroelectric genera-
tion in order to maintain storage levels for later environmental use, dictate the proc-
ess, methods and means for nearby road construction, and guarantee compliance at
locations that are dozens of miles from the Projects’ point-source discharges—beyond
FERC’s regulatory jurisdiction and so far downstream that the Districts are incapa-
ble of meaningfully controlling flows to meet the conditions.

Section 401 of the CWA provides the States with the vital opportunity to make
sure that any federally licensed discharge complies with its applicable water quality
requirements, which in California are rarely reviewed and approved in their en-
tirety by the Federal Environmental Protection Agency (EPA), as required by law.
California has abused and expanded this opportunity, using it not as the oppor-
tunity to ensure that any federally authorized discharge complies with applicable
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water quality, but rather as an opportunity to seize control and oversight of the
Project as a whole to achieve policy goals that are often only tangentially related
to water quality and which have nothing to do with the licensed activity itself—the
generation of hydroelectric power. Further, States have regularly failed to issue the
required certification within the statutorily mandated 1-year timeframe, unilaterally
requiring the licensees to refile the applications and delaying the issuance of a final
license from FERC, all at an immense cost to local rate payers.

We appreciate the Subcommittee’s attention to this issue and are happy to answer
any questions or provide any additional information.

———

Statement of John Sweigard, General Manager, Merced Irrigation District,
Submitted for the Record by Hon. Vince Fong

Dear Chairman Collins and members of the Subcommittee:

I appreciate the opportunity to submit this testimony. The issue of Clean Water
Act permitting could not be more dire for Merced Irrigation District (MID) and the
community we serve in rural Merced, California at this moment.

Without federal intervention related to a Clean Water Act 401 Water Quality Con-
trol Certification issue MID is now facing, all signs point to the California State
Water Resources Control Board subverting our current federal hydropower reli-
censing effort with FERC, resulting in a complete takeover of water operations of
our locally owned and operated reservoir, resulting in dire consequences for our
community.

BACKGROUND

The Merced Irrigation District is a California Public Agency under the California
Irrigation District Law. MID was established in 1919. It owns, operates and main-
tains the New Exchequer Dam and Reservoir (Lake McClure) and McSwain Dam
and Reservoir (Lake McSwain) on the Merced River. They are located in the western
foothills of the Sierra Nevada mountain range, approximately 23 miles northeast of
the City of Merced.

Lake McClure has a storage capacity of 1,024,600 acre-feet, while Lake McSwain
has a storage capacity of 9,730 acre-feet and is operated principally as a regulating
reservoir for MID’s hydroelectric generation facilities at New Exchequer Dam (Fed-
eral Energy Regulatory Commission Project No. 2179).

The water managed by MID flows west from Lakes McClure and McSwain
through the New Exchequer Dam hydroelectric plant creating more than 100
megawatts of clean, renewable energy. The water then continues down the Merced
River through more than 700 miles of canals for irrigation use by more than 2,200
Merced County growers.

The water supplied by New Exchequer Dam and Lake McClure supports thou-
sands of jobs and is associated with $1.5 billion in economic output in an otherwise
economically disadvantaged community. The majority of those served by MID’s
water are small generational family farmers, with the average farm size being fewer
than 50 acres.

Additionally, MID’s operations provide:

e 140,000 acre feet of local groundwater recharge, sustaining local drinking water

quality for roughly 150,000 people

e Flood }irotection for 15 different communities, representing 169,000 people, for

130 miles

o Flows down the Merced River during droughts

e Cold-water releases down the Merced River during critical time periods

e On-demand voltage regulation for the statewide electric grid

AT STAKE: LOCAL CONTROL OF OUR RESERVOIR

In 2005, MID began preliminary work on a new license through the Federal En-
ergy Regulatory Commission (FERC). In 2008, MID issued its Notice of Intent to
Relicense and Preliminary Application Document. This began numerous costly stud-
ies analyzing the impacts of the project. Based on these studies and multiple years
of collaboration with federal and state agencies, in 2012 a final application was filed
with FERC. In 2015, FERC issued a final Environmental Impact Statement (FEIS).

The FEIS dictated several conditions and studies to be conducted under the new
license for New Exchequer Dam, including new increased flow releases downstream
of the reservoir. The federal relicensing process represents a $36 million investment
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paid completely by the local community that depends on Lake McClure for its water
supply, economy, and way of life.

As part of the FERC relicensing process, MID is required to obtain a Clean Water
Act (CWA) 401 Water Quality Control Certificate from the Environmental Protec-
tion Agency. Implementation of the CWA varies from state to state; in California,
that authority has been delegated to the State Water Resources Control Board.

At the same time MID has been pursuing a new FERC license, California’s State
Water Resources Control Board has sought to update its Bay Delta Water Quality
Control Plan for the Sacramento-San Joaquin River Delta which the Merced River
ultimately flows into.

In summary, the Bay Delta plan calls for an unimpaired—and adaptable—flow re-
gime from Lake McClure and other local reservoirs. The resulting new flows would
be sent downstream nearly 200 miles for the purported benefit of water quality in
the Sacramento-San Joaquin Bay Delta.

The effects of the Bay Delta Plan flow diversions would have a devastating impact
on our agricultural water supply, domestic food production, local employment and
economic activity as well as local drinking water quality.

Further compounding these negative impacts would be reduced hydroelectric pro-
duction that is crucial for our regional and national electric grid support and reli-
ability. The issue of the Bay Delta Plan has been contentious and the subject of
multiple past and present lawsuits by MID and many other local irrigation districts.

More than a decade ago, the State Water Resources Control Board had stated on
its website that it intended to use its CWA 401 certification authorities to imple-
ment the Bay Delta Water Quality Control Plan. When asked about this during a
public meeting in Merced, California, at the time the chair of the Board said that
would not be the case. Yet here we are and that’s exactly what has happened.

Which brings us to today.

In January of 2025, the State Water Resources Control Board issued its draft
CWA 401 certification for the federal hydropower relicensing process. It spans more
than 100 pages and in no uncertain terms, directly implements its Bay Delta Water
Quality Control Plan.

In addition to attempting to implement its plan through the CWA 401 certification
process, the State Water Resources Control Board included many other onerous re-
quirements that result in effectively removing authority from FERC and operational
management of the reservoir from MID.

Among the most problematic conditions placed on the operations of the Merced
River Hydroelectric Project by the State Water Resources Control Board through the
CWA 401 certificate:

e Decisions about water management and releases from Lake McClure would, in
part, be recommended by three separate committees, rather than MID’s knowl-
edgeable engineers and managers who have safely and efficiently managed the
reservoir for decades. The ultimate decision about management of the water
supply would rest solely and exclusively with the Executive Director of the
State Water Resources Control Board, an unelected career bureaucrat.

e MID would be responsible for maintaining flows all the way to the confluence
of the San Joaquin River, nearly 30 miles downstream of MID’s last point of
control on the river. That stretch of river has dozens of water users which are
not part of MID and exist outside its jurisdiction.

e The minimum year-end carryover storage in our reservoir proposed by FERC
in its FEIS is rendered meaningless. As proposed in the CWA 401 certificate,
the Deputy Director of the State Water Resources Control Board, another
unelected career bureaucrat, would annually make that carryover determination
regardless of consequences to MID.

e Perhaps most egregious, at any time, these two career bureaucrats can modify
the flow schedule—and carryover storage—anytime they want with no account-
ability to anyone, creating total uncertainty about water supply for MID’s agri-
cultural water users and hydroelectric operations.

Without immediate federal intervention, the State Water Resources Control Board
will steal a local water project and leave the local community holding the empty res-
ervoir.

MID will find itself burdened with:

o All the on-going operations costs of maintaining the lake and dam facilities for

flood control and dam safety

e Inadequate water supplies for critical domestic food production

e Severely reduced hydroelectric production to fund these operations
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e The loss of hundreds of millions of dollars in economic activity and thousands
of jobs in one of the most economically disadvantaged communities in the state.

Thank you for your time and consideration. We look forward to working with you
and the Subcommittee to resolve this urgent matter immediately.

Mr. Fong. If I could ask you, what advice do you have for mak-
ing sure that States are accountable to the spirit of the Clean
Water Act when implementing these delegated authorities?

Mr. SINGLETARY. Thank you, Congressman, for the question. I
think that—I mean, it has kind of been a back-and-forth over the
years. Different States have utilized that 401 certification in dif-
ferent ways.

Sometimes it is used or weaponized against a specific project,
and how we use it in Oklahoma, we use it specifically, again, to
protect water quality resources within the State, and we don’t ex-
pand it beyond that.

I think if there was some language in the Clean Water Act that
specified that it was to be focused solely on water quality projects,
discharges, water quality standards, those type of things, list out
specifically what those 401 certifications can be used for, that
would probably limit some of the ability to take it beyond those
water quality impacts that we feel that it is intended to cover.

Mr. FoNG. Do you have, like, specific recommendations that
maybe delve a little deeper in terms of, I mean, how does it work
in Oklahoma? And then when you talk to other States, what guard-
rails would you want to put in?

Mr. SINGLETARY. You are talking about specific language?

Mr. FONG. Yes.

Mr. SINGLETARY. I don’t have any specific language, but I can
propose some for you and get it to you.

Mr. FONG. I mean, do you believe that the Biden administration’s
2023 rule regarding 401 certifications, do you believe that it ex-
panded the extent of 401 review beyond congressional intent?

Mr. SINGLETARY. We do. We believe that there is the potential
for that to be misapplied and go beyond impacts that are clearly
associated with a proposed project and taken to other downstream
activities that may occur as a result of a project but maybe aren’t
specifically related to that project. We think that potential is defi-
nitely there.

Mr. FONG. And in your testimony, you mentioned concerns about
third parties, potentially seeking to force States to address broader
concerns outside the scope of the Clean Water Act if the current
section 401 rule is left intact. Can you expound upon that, like,
give some specific examples?

Mr. SINGLETARY. Sure. I mean, there is the potential, if that
broader application is allowed, or broader scope of review is per-
mitted—that even though in Oklahoma we want to tie those re-
views, our 401 certification review, to specific water quality im-
pacts coming from a proposed project—some third party who may
have an interest in stopping that project could try and utilize our
401 review. Any decisions we make, that is going to be subject to
an appeal. So they could take us to court and try and force us to
take that review further than how we believe it is intended.



34

Mr. FoNG. Well, I certainly appreciate your testimony. I think
the section 401 certification has been weaponized and to prevent
needed water storage projects and energy projects. We need to find
that balance.

I look forward to working with you and the members of the com-
mittee to clarify the 401 projects and streamline it as much as we
can. Thank you.

Mr. Chair, I yield back.

Mr. CoLLINS. The Chair now recognizes the ranking member,
Mr. Larsen, for 5 minutes.

Mr. LARSEN OF WASHINGTON. Thank you, Mr. Chair.

Mr. Hanners, I have a bit of a curveball for you because—sorry
about this—we have a Nucor facility in Seattle as well. I don’t
know if that fits under sheet products or not, but I did note yester-
day Nucor said effective new orders received after close of business
on February 10th, the Nucor Bar Group will increase prices by $40
per ton on all rebar products.

It may not impact sheet products, but it seems unusual—or no—
coincidental that the day the President announced 25 percent tar-
iffs on aluminum steel products coming to the United States that
Nucor is announcing an increase on rebar products, and I am won-
dering if you know, in fact, if there is a relationship between the
call for a 25-percent tariff on aluminum and steel imports in the
United States and this price increase?

Mr. HANNERS. So to answer the first part of your question, Con-
gressman Larsen, rebar products does not fall under my group
sheet products.

Mr. LARSEN OF WASHINGTON. Mr. Spicer has rebar products?

Mr. HANNERS. That is right—Mr. Spicer. So you know Randy. It
is a better question for him, but I will answer it at a high level
in that we are very supportive of the actions taken by the Presi-
dent to impose tariffs on all steel products. And we believe that
there is a strong tie to national security——

Mr. LARSEN OF WASHINGTON [interrupting]. Okay. I am sorry. It
sounds like you memorized something or are reading it. I am just
wondering, is there a relationship between these price increases
and the tariffs?

Mr. HANNERS. I can’t comment on that in rebar.

Mr. LARSEN OF WASHINGTON. Okay.

Mr. HANNERS. I can’t.

Mr. LARSEN OF WASHINGTON. All right.

Mr. HANNERS. There are a lot of unfairly dumped and traded im-
ports that come into the country that are rebar——

Mr. LARSEN OF WASHINGTON [interposing]. Yes.

Mr. HANNERS [continuing]. But I can’t comment on the direct re-
lationship

Mr. LARSEN OF WASHINGTON [interrupting]. Great. Thanks a lot.

Is there a similar price increase coming for sheet products?

Mr. HANNERS. Can’t comment on that either. I mean, pricing has
been increasing already. If you look at trends, sheet pricing has
been at a low point for the last quarter before any tariff action. So
I think that there are other demand drivers that may contribute
to prices moving up.
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Mr. LARSEN OF WASHINGTON. Fair enough. Thank you. I appre-
ciate that very much.

Mr. Singletary, in Oklahoma, as in my State, certainly in New
Jersey, I am sure, we have local governments, water districts,
using the State Revolving Fund money for infrastructure improve-
ments. I alluded to this in my opening statement.

Are you right now aware of any pause on that money? Are you
seeing impacts or hearing from your local water districts or even
sewer districts or other municipalities on whether or not that
money is available or they are having to wait at all?

Mr. SINGLETARY. No. In fact, I have confirmed that it is, the
money is flowing currently.

Mr. LARSEN OF WASHINGTON. Okay. As recently as when?

Mr. SINGLETARY. I am sorry?

Mr. LARSEN OF WASHINGTON. As recently as when?

Mr. SINGLETARY. As recently as last week, beginning of the last
week.

Mr. LARSEN OF WASHINGTON. All right. That is good. A lot of
other money has been paused, and so we are—we approved this
money—Congress did—approve this money. There was a pause,
there was a startup for some, not for others.

Mr. SINGLETARY. Yes.

Mr. LARSEN OF WASHINGTON. And we are not getting really clear
messages at all from the current administration on what is moving
forward and what isn’t. So I do appreciate that.

Do you want more of it?

Mr. SINGLETARY. Of course.

Mr. LARSEN OF WASHINGTON. All right. Probably the most impor-
tant question and answer we can get from anybody. I appreciate
that very much.

And then Mr. LaTourette, I want to ask you about forever chemi-
cals, and what’s been your experience in controlling the discharge
of PFAS and PFOA in New Jersey?

Mr. LATOURETTE. So, New Jersey has been at the tip of the spear
on PFAS issues dating back to 2006. We did some of the first occur-
rence studies. And we have a prolific PFAS contamination problem
in the State of New Jersey, in part because of the manufacturing
centers, particularly in the southern part of the State.

But we first set standards to control for PFAS contamination in
drinking water back in 2020, and we put those standards in place
before the Federal Government had acted.

Those standards are now applied to drinking water systems.
There are over 100 drinking water systems in the State of New
Jersey that have impacts from PFAS chemicals, meaning, to the
point I had made earlier of, if we are not careful about our dis-
charges into waterways and if we are not regulating them and en-
forcing that regulation, inevitably, that enters into the water cycle.

That which enters into the water cycle ends up coming into our
drinking water systems, and we must put treatment on it to re-
move it.

Mr. LARSEN OF WASHINGTON. All right.

Mr. LATOURETTE. Huge cost.
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Mr. LARSEN OF WASHINGTON. And, quickly, are you hearing from
any New Jersey water systems or sewer systems about State Re-
volving Fund money being paused at all? What is your experience?

Mr. LATOURETTE. The way that our intended-use plans and
our

Mr. LARSEN OF WASHINGTON [interposing]. All right.

Mr. LATOURETTE [continuing]. Our—function

Mr. LARSEN OF WASHINGTON [interrupting]. Can you give me a
yes or a no? Or get back to me.

Mr. LATOURETTE. Not at this very moment, no.

Mr. LARSEN OF WASHINGTON. Got it. I will get back—okay.
Thank you.

Mr. CoLLINS. The Chair now recognizes Mr. Hurd for 5 minutes.

Mr. HURD OF COLORADO. Thank you, Mr. Chair.

Good morning to our witnesses.

Mr. Hasten—am I pronouncing that right?

Mr. HASTEN. Yes, sir.

Mr. HURD OF COLORADO. I want to get that right.

I represent Colorado’s Third Congressional District, which covers
about half of the landmass of the State, and rural electric coopera-
tives are vital to my district, just as they are to much of rural
America.

When it comes to the distribution cooperatives that actually de-
liver power to rural America, whether in Arkansas, your home
State, or in Colorado, my home State, who owns those distribution
cooperatives?

Mr. HASTEN. The cooperative business model, the members—we
call them member consumers—they are ultimately the owners of
the cooperative.

All the—as a CEO, I am charged with running the company; I
report to a board. The board of directors comes from these local
communities that serve these co-ops. And so the board of directors
comes from the community. I report to that board. And, through
that, we run the cooperative.

But, ultimately, we look at the business model as: All of this ex-
ists to serve our members in a cooperative fashion.

Mr. HURD OF COLORADO. Just to be specific, so the members at
the distribution cooperative, those are families? Those are small
businesses? Those are ranchers? Is that correct? They are the own-
ers of those distribution cooperatives?

Mr. HASTEN. Yes. Yes. All of the members of that community
that we serve, yes.

Mr. HURD OF COLORADO. Your testimony mentions the cost of
complying with Federal permitting programs, like section 404 per-
mits, Endangered Species Act, particularly the costs of delay.

When it comes to those costs of delay, who pays for that?

Mr. HASTEN. In a co-op?

Mr. HURD OF COLORADO. Yes, sir.

Mr. HASTEN. Every cost I get ultimately gets passed directly on
to those members, the members of the community that we serve.
So it is a passthrough. So any cost that comes to us, we are going
to pass it right back on to the community that we serve.
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Mr. HURD OF COLORADO. So those get paid—those additional
costs get paid by the farmers, the small-business owners, the fami-
lies that are served by that cooperative?

Mr. HASTEN. Yes, in the form of, we will set electric rates to
cover the cost of service, so any costs that we incur go into how
much we have to charge for rates. So, yes, indirectly, through their
electric rates, they will pay for any costs that are incurred in mak-
ing the power and getting it to them.

Mr. HURD OoF COLORADO. Mr. Hasten, would it be fair to say that
these permitting delays effectively act as a hidden tax on rural
America?

Mr. HASTEN. Yes.

Mr. HURD OF COLORADO. Thank you very much.

Mr. Chairman, I yield back.

Mr. CoLLINS. The Chair now recognizes Mr. Garamendi for 5
minutes.

Mr. GARAMENDI. Thank you, Mr. Chairman. It is a pleasure to
be with you in your first hearing. And, my, you have certainly
stepped into the big issue right at the outset. Thank you for doing
so.

I think I will go to a piece of legislation that is bipartisan in this
House, that we have been working on for several years, and it is
NPDES.

And, specifically, Mr. Singletary, you raised this issue early on,
that the permit is presently a 5-year permit for municipal districts,
sanitation districts. That gives them just about enough time to fig-
ure out what they are going to do, and then they have to go get
a new permit, which means they go back through the whole cycle
again.

The legislation we have been talking about is a 10-year permit
period. Please comment on this. You raised the issue early on.

Mr. SINGLETARY. Certainly.

Just recognize all the effort it takes to submit an application, go
through that permitting process, allowing the State to expand the
terms of those permits—you would still have the same environ-
mental protection. States have the authority to address any issues,
unforeseen issues, that come up. But it would provide some cer-
tainty for the regulated entities. They would have it for that longer
period.

And it would, like I said, essentially cut that whole permitting
process in half. Over that 10-year period, you are only having to
do it once instead of every 5 years. Because, like you said, by the
time you get a permit issued, we are very close to—it is not very
much longer that you have to start that process all over again and
start planning for the next one.

Mr. GARAMENDI. You did raise a piece of the concern, and that
is, in that intervening 10-year period, there could very well be
some extraordinary event, unknown, unforeseen, that might
cause—or, should cause new review.

I think you talked about that briefly or skipped right over it.
Could you get to that in a little more detail?

Mr. SINGLETARY. Certainly, Congressman.

If there was an issue that is discovered, we still have the ability
to address that through our implementation and enforcement proc-
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ess, but we can also trigger additional review. And we can—actu-
ally, there are provisions that allow us to require that permit to be
amended to address those concerns if something is discovered.

Mr. GARAMENDI. I raise this—we are going to reintroduce this bi-
partisan bill in the next few weeks, and I draw the attention of the
committee and the new chair to it. I think it would be one of the
ways in which we can expedite the permitting—or, reduce the
amount of permitting that is required.

So I will let it go at that.

There are other issues. I suppose I ought to pound away on the
impoundment issues that are out there.

Do any of you have specific examples of the way in which the
current Trump impoundment of funds is affecting your district?

Mr. Singletary? I will go on down. Maybe Mr. Hanners, I don’t
know. Mr. Hasten surely.

Mr. SINGLETARY. I am sorry. Impoundment?

Mr. GARAMENDI. This is the current impoundment of the Federal
funding.

Mr. SINGLETARY. Oh, the funding.

Mr. GARAMENDI. Yes, sir.

Mr. SINGLETARY. I think we in Oklahoma recognize the current
administration’s—that they see a benefit in reviewing these funds.
We hope that review goes quickly.

We do think that the projects that come through us, they are so
critically important, whether it is wastewater or public water sup-
ply projects, that they are going to survive any review that occurs.
We think they are that essential to Oklahoma and, obviously, the
country.

Mr. GARAMENDI. Well, we have heard from Mr. Hanners that
delays cost money. So you are seeing delays in Oklahoma on
projects?

Mr. SINGLETARY. We are not seeing any delays at this point.

Mr. ;}ARAMENDI. Could there be delays if this impoundment con-
tinues?

Mr. SINGLETARY. Well, right now, the funding—the money is con-
tinuing to be released. We have reached out to EPA, who kind of
controls the purse strings for us, and they let us know that all the
funding sources that we are involved in, that that money is still
flowing to those projects.

Mr. GARAMENDI. Mr. LaTourette, examples in New Jersey?

Mr. LATOURETTE. So we saw some immediate implications from
the funding freeze a couple weeks ago, so much so that New Jersey
took legal action in a court case with other States. And that judge
returned a decision that the funds could not be frozen.

They continued to be frozen, and the court had to issue another
i)rder just yesterday reminding the President of complying with the

aw.

Mr. GARAMENDI. Mr. Hasten, examples from your State?

1 11VIr. HASTEN. I don’t have any examples where it has cost us any
elay.

Mr. GARAMENDI. So we have a red State and a blue State dif-
ferent. Interesting. Maybe there is targeted impoundment.

I am going to let it go. I am going to yield back my 2 seconds.

Thank you, Mr. Chairman.
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Mr. CoLLINS. Thank you.

The Chair recognizes Mr. Burlison for 5 minutes.

Mr. BURLISON. Thank you, Mr. Chairman. And it is good to see
you up there. Congratulations.

Mr. Hanners, the Clean Water Act was enacted to restore the in-
tegrity of our Nation’s waters. However, in recent years, it has
been weaponized, mostly by environmental zealots with a political
agenda that goes far beyond the primary purpose of protecting
water.

Do you agree that the Clean Water Act has strayed from its
original intent?

Mr. HANNERS. I can speak to what we have gone through at our
West Virginia mill project. I appreciate the question, Congressman.

We started off with an understanding of the Corps of Engineers
that we needed—a certain scope was going to be included in the
permitting for this project. So, what happened in this situation—
and we have encountered in other projects of this size and scope
as we navigate the 404 process—is the scope that was initially ex-
plained to us and that we entered into changed dramatically as we
got further into the project.

So, very frequently throughout the process, we have other enti-
ties that are involved in doing a study, whether that is on artifacts
we may come across, whether that is on wetlands. And each of
those different interfaces with the permit causes examples of—I
can give you examples of very long delays related to each of those
different directions of the permit. So, for our West Virginia project,
for example, we incurred hundreds of millions of dollars in addi-
tional loss attributed to the extenuation of this permitting process.

So it is an example of us—we need certainty, stability, and con-
sistency in the process. We know what to expect when we enter the
process, and we understand that the process is going to be timely,
and we understand how to navigate the process.

We are fully on board with navigating a process that both pro-
vides us the opportunity to get a project of that scope permitted
and also protects the environment.

Mr. BURLISON. How would you like to see that? Would you prefer
to have it streamlined so that all of those entities that might be
affected are asking for that research to be done concurrently? Or
what ideas are there to streamline that process?

Mr. HANNERS. The States know best about their water resources.
And our interactions at the State level have been very good. They
are responsive; they are knowledgeable. If there is a question about
how to navigate something, we get a quick resolution on what steps
we should take.

So we believe that we should get that process to the State level
and also keep the States focused on their statutory duty to
prioritize water quality as they navigate the process.

Mr. BURLISON. I know in my own State of Missouri, I would
agree with you; our State, the Department of Natural Resources
does a better job than the EPA.

However, our State and probably many States have an arrange-
ment in place where they are required to enforce whatever the EPA
has issued. So we had a lot of issues, for example, when it came
to trichloroethylene being in our water supplies. There was a dis-
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pute as to what was acceptable levels of this product, which I guess
is diesel cleaning fluid, is basically what it is, or it is a byproduct
of that.

So, what we determined was, when we tracked it down, there
wasn’t a law that was put into place, there was no one on the Fed-
eral level that changed anything, but an unelected official had
issued a guidance document, and that subsequently caused the
State of Missouri and, I am assuming, many other States to change
regulations radically.

Do you see that happening in other States?

Mr. HANNERS. We do. We have experienced that with our West
Virginia project, another one we executed recently in Brandenburg.

And listening to Mr. Hasten describe his project early on, we ex-
perienced a very similar challenge to what you just laid out as well
and the process that he nailed down during his project description.

Mr. BURLISON. It would seem that we need to do something just
universally up here to make a statement or put into the law that
the Federal Government, unless it is an act of Congress or some-
body who is elected making this decision—the force of an unelected
official shouldn’t carry the same weight. So I think that is some-
thing we ought to look into.

Thank you. My time has expired.

Mr. CoLLINS. The Chair now recognizes Mrs. Sykes for 5 min-
utes.

Mrs. SYKES. Thank you to the chair and ranking member for
holding this hearing today and kicking us off for the 119th Con-
gress for the Water Resources and Environment Subcommittee.

I appreciate your leadership on this subcommittee and look for-
ward to working with you both as we work to improve our Nation’s
water infrastructure and ensuring access to clean water for the
people of Ohio’s 13th Congressional District, where I have the
honor of representing, and all across the United States of America.

The Clean Water Act exists for a reason.

On June 22, 1969, the Cuyahoga River caught on fire due to ex-
treme pollution for the 13th time. This poster next to me shows,
although in black and white, what it looked like in Cleveland as
a river caught on fire. Imagine a body of water catching on fire.

And this image, which was taken of the fire in 1952, was pub-
lished in a Time magazine article covering the 1969 fire that
helped catalyze a movement to protect our waters and our planet,
ultimately leading to the creation of Earth Day, which is on April
22nd, and in a movement around protecting water in a much more
substantial and meaningful way.

You all know in this committee how much I love to brag on my
district and particularly my home State of Ohio, and this is not
something that we could brag about, but, thankfully, the bad news
was not the last news for Ohio or for this country, because this
movement also led to the creation of the Environmental Protection
Agency and, after much bipartisan collaboration, the passage of the
Clean Water Act in 1972.

I take some exception to some of the testimony I heard today
about the Clean Water Act and enforcing it, because it has been
very hard for Cleveland—I don’t represent Cleveland—to shake off
the misnomer “the mistake on the lake,” and it has reverberated
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for generations to come. So it is important that we protect water
not just for this century, this generation, but futures to come so we
don’t see other mistakes on the lake or whatever you want to call
it.

And so, now, the Cuyahoga River, which runs through my dis-
trict, through the Cuyahoga Valley National Park—and it is one of
the most visited national parks in the United States. It took 20
years and $3.5 billion in infrastructure investments to clean up the
Cuyahoga River and to allow nature to return to its shores, some-
thing that we are still working on every single day.

This underscores what it costs when we don’t protect our waters
and the billions of dollars we can save by investing in clean water
and water infrastructure before disasters strike. And so that is why
I am such a proud supporter of the Bipartisan Infrastructure Law,
which has authorized over $17 billion for communities nationwide
to improve America’s water infrastructure.

Now, one of the largest investments that we have received was
in the city to Canton to modernize some of its water systems. But
I do want to talk about the impact on the Federal freeze and this
pause-and-review strategy, because this is significant. And I know
we don’t always like to talk about our history, but history will re-
peat itself if we continue to make the same mistakes.

And so, Mr. LaTourette, as a State leader who is tasked with
protecting your waterways and the infrastructure, can you talk
about what the Bipartisan Infrastructure Law has done for commu-
nities, mid- and small-size communities like Akron and Canton,
where I represent, and how this freeze or the pause-and-review
strategy is impacting the ability to keep our waterways clean?

Mr. LATOURETTE. Thank you, Congresswoman, for the question.

The Bipartisan Infrastructure Law, in the water space, brought
about $1 billion over 5 years to the State of New Jersey. And I
mentioned before that we have a need for water infrastructure in-
vestment that is nearly $32 billion over 20 years. And I make that
comparison because, while the Bipartisan Infrastructure Law was
historic in the size and scope of its investment in our infrastruc-
ture, it is nowhere near enough, and we have to continue making
the investments.

We should fully federally fund the Clean Water State Revolving
Fund to its maximum amount. Because what we are able to do in
New Jersey when we have a greater amount of Federal funding
and there is not the specter of risk that it will not be there for us
when the next cycle of intended-use planning is right around the
corner, what we are able to do with it is turn that $1 billion into
$4 billion with the way that we leverage our State funds and the
private funds we bring in. And that——

Mrs. SYKES [interrupting]. Mr. LaTourette, I am so sorry to cut
you off, because I could sit and listen to you talk about the State
Revolving Fund for hours, but I only have 2 seconds left and I want
to make sure I make a point, that this poster is, again, indicative
of what happens if we don’t act.

I believe in permitting reform. We should and we can do better.
But their next frontier is PFAS. And I have seen a lot of the testi-
mony hitting against it and trying to keep us from ensuring that
we are keeping our water safe. Let’s not let this happen again. And
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let’s commit to working with one another to find appropriate per-
mitting reform and ways to keep our waterways safe.

Thank you, Mr. Chair. I appreciate you giving me a couple extra
moments, and I yield back.

Mr. CoLLINS. The Chair now recognizes Mr. Onder for 5 minutes.

Dr. ONDER. Thank you, Mr. Chairman.

Mr. Hasten, in your testimony, you underscore the importance of
rural electric co-ops in providing power, especially to rural areas,
in your home State. And in Missouri, co-ops play a very vital role
in our infrastructure and supplying power to those communities.

Can you describe how inefficient clean-water permitting adds to
costs, which are already higher for rural electric consumers, than
if the permitting process were more efficient and sensible?

Mr. HASTEN. Congressman, thank you for the question. And for
8 years, I made power in Missouri for their electric co-ops, so I am
very familiar

Dr. ONDER [interposing]. Yes.

Mr. HASTEN [continuing]. With the co-ops in your State.

Delays—if you have an expected sort of timeline, right—so the
projects that we do, if I wanted to build a new powerplant today,
even the simplest powerplant, a simple natural gas powerplant, it
is a 5-year process.

Dr. ONDER. Right.

Mr. HASTEN. And so, we layer in all of the planning and all of
the—when we need to put in for permits and when we need to in-
vest in infrastructure.

Well, if you buy things, let’s say very expensive capital infra-
structure, and you have this expected timeline of when it goes into
service

Dr. ONDER [interposing]. Right.

Mr. HASTEN [continuing]. But then it doesn’t—so imagine a $500
million powerplant that doesn’t go online. Everything is sitting
there, and you are gaining interest during construction, right?

Dr. ONDER. Right.

Mr. HASTEN. All of that is just adding to the cost. That thing is
not creating any benefit. You are not putting power out to members
or to supply load, generate revenue to make it a useful asset.

So it is on that scale

Dr. ONDER [interrupting]. And that is a cost.

Mr. HASTEN [continuing]. That these delays just add cost.

Dr. ONDER. Right.

Mr. HASTEN. Not to mention staff hours, consultants, lawyers.
Those are just administrative fees that add up.

And as the Congressman from Colorado had mentioned, every
one of those, as a co-op, I am passing that right on to the people
that I serve in my communities. They are paying for it. I am just
the conduit.

Dr. ONDER. So, in your experience, dealing with the State of Ar-
kansas on permitting, how does that compare with your experience
dealing with the Federal Government: the EPA and the Army
Corps of Engineers?

Mr. HASTEN. I would say that, for section 401 and section 402
permits, we are lucky in the State of Arkansas that the ADEQ, Ar-
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kansas Department of Environmental Quality, is able to control
those. They have been delegated that authority to do that.

Dr. ONDER. Yes.

Mr. HASTEN. My experience with them is outstanding.

Dr. ONDER. Good.

Mr. HASTEN. Yes, they are my regulator; yes, they tell me I have
to do things that are like, “Oh, that’s hard to do”——

Dr. ONDER [interposing]. Sure.

Mr. HASTEN [continuing]. But there is a partnership.

Dr. ONDER. Right.

Mr. HASTEN. So I am trying to serve the community, I am trying
to serve economic development, I am trying to do that. They have
their job to do, and—but you feel that sense of partnership. So, if
they tell me it is going to be 60 days, I get it in 60 days. If they
do it—sometimes they get it to me faster. So, a real partnership,
good communication.

When we go to section 404 and we are working with Federal
agencies, it is, I would say, generally poor communication or ig-
nored communication or continual emails and calls from us to get
anyone to answer the phone type of communication. And to say
that it is a bit of the runaround, instead of partnering together to
say, “Look, this is important. Clean water is important. We have
these rules. How do we comply?”

Working with our Arkansas department—I would also say, I
have worked with Oklahoma. Great. Worked with Missouri DNR;
I have worked with Iowa DNR. I have had great experiences with
all those State agencies.

Dr. ONDER. Good.

Mr. HASTEN. What you get at the Federal level, there is a certain
sense of, “We are the law. We are the top. And what we say goes,
no questions asked. And I don’t really feel compelled to—I don’t
have to do this under a timeline other than what I want. And your
project isn’t really a timeline that means anything to me.”

Dr. ONDER. Yes, you must at times wonder whether this is really
the law that you are hearing about or the opinion of some
unelected bureaucrat.

From your perspective, what would be the impact on electric co-
ops if nationwide permitting were not reauthorized?

Mr. HASTEN. If it was not reauthorized?

Dr. ONDER. Not reauthorized.

Mr. HASTEN. It would be detrimental. Very detrimental.

I mean, there are a lot of things we do under nationwide permits,
right? Transmission line maintenance, right-of-way clearing, recov-
ering from storms.

Dr. ONDER. Sure.

Mr. HASTEN. So, if every single thing we did that needs to be in
some way sort of time-sensitive, if it had to go through the full re-
view—and some things need to go through that full review

Dr. ONDER [interposing]. Right.

Mr. HASTEN [continuing]. But a lot of things do not. And if you
got rid of those, it would be really damaging.

Dr. ONDER. Thank you.

I yield back.
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Mr. CoLLINS. The Chair now recognizes Ms. Friedman for 5 min-
utes.

Ms. FRIEDMAN. Thank you, Chair Collins and Vice Ranking
Member Scholten.

I am very honored to be a member of this subcommittee. Water
is hugely important in my area, in California and Los Angeles. I
served on the Metropolitan Water District board of directors for 8
years and sat on the water committee in the California legislature.
And T am really looking forward to working with all of you on
water issues.

The health of our families and our economy and local water bod-
ies and wetlands depends on robust investment in water infrastruc-
ture and strong water standards. And I have been very interested
to hear today about the, sometimes, tension between environmental
prot((lections and economic development and moving projects for-
ward.

And, certainly, everybody wants to make sure that any regula-
tion that we have moves quickly, that entities that are looking for
permitting in the regulated community have a process that is fair,
that moves rapidly, and that makes sense.

But, at the same time, I do want to push back a little bit about
some of the terms that I have heard, like “radical environmental
activist.” I don’t think that it is radical for families to want to
make sure that their children are not drinking PFAS, chromium-
6, lead, and other harmful materials. It is certainly not radical for
the people of Los Angeles to be very frustrated that when we have
our droughts like we have every year, that we can’t drink from the
giant aquifer that is under Los Angeles because of historic pollu-
tion.

And I think that, also, those of us who want Government to be
efficient really bristle at wasting billions of dollars every year
cleaning up pollution—air pollution, water pollution, pollution of
the ground—from industries that could have been prevented from
causing this pollution in the first place through strong environ-
mental protections and environmental regulations.

So it is not at all at odds for those of us who want efficiency and
economic development to also demand strong regulation to prevent
that kind of waste, to prevent the human cost and human health
impacts from not regulating, which we have seen happen so far
over the years.

Now, the recent Supreme Court ruling in Sackett v. EPA to ex-
clude certain wetlands from the definition of “waters of the United
States” pushes back decades-old regulation and makes fewer wet-
lands to be covered under the Clean Water Act since the 1970s.
The ruling excluded ephemeral waters and intermittent waters,
both of which are incredibly important to California because of the
way our hydrology works. In fact, 90 percent of California’s original
wetlands have already been destroyed.

And the Trump administration stripped away environmental pro-
tections in their last administration, and there is every indication
that they want to do so again. That would be harmful to our pock-
etbooks and certainly harmful to public health.

I was proud in the California legislature to have passed AB 2875,
which codified the Executive order from Governor Pete Wilson to
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establish a State policy of no net loss of wetlands and only long-
term gain. And I am proud to say that that bill was bipartisan,
that it was supported by Republicans and Democrats alike who rec-
ognized the importance of these resources.

Commissioner LaTourette, I want to thank you for being with us
today. Can you just maybe briefly speak to the importance of the
Clean Water Act and robust environmental protections to the State
of New Jersey?

Mr. LATOURETTE. Thank you for the question.

I think we have to recognize that every single thing we do across
our landscape, every single thing we build, how we operate our
businesses, how we run the Government, always has an environ-
mental externality. Everything has an environmental externality.

The question that I think we should be asking ourselves is, how
do we reduce those externalities such that it is not a great cost to
business? Because when those externalities are not addressed at
the beginning, they become a cost, necessarily, to someone else:
harming someone’s health, diminishing our recreational and com-
mercial fisheries, right?

Because the externality that is wrought by a lack of adequate
pollution control on wastewater discharge has to be addressed
somewhere else, because there is only one water, and it is all con-
nected. And so, if we are not reducing our pollutant loadings to wa-
terways, the public, the taxpayer, is going to be left holding the
bag, such that that pollution is then remedied by a drinking water
system, right, for example.

So we, I believe, have to look at this more holistically and not
only as a cost center to any one particular regulated actor.

Ms. FRIEDMAN. Thank you very much.

I yield back.

Mr. CoLLINS. The Chair now recognizes Mr. Westerman for 5
minutes.

Mr. WESTERMAN. Thank you, Chairman Collins.

And thank you to the witnesses for being here today.

And I am just going to keep rehashing something that has been
talked about a lot. It is something I have—I am going to start with
a story that I have talked about a lot that doesn’t really deal with
clean water, but it deals with a broken process.

I think, if my staff wants me to wake up in the morning, they
give me a lot of coffee and they schedule meetings with people who
are frustrated with our permitting process.

And, this morning, I had a—first meeting was with a county ex-
ecutive from back home in Arkansas, who was telling me about
how long it took him to get a permit from the Corps of Engineers
to build a bike trail, a little section of bike trail, and ended up hav-
ing to go to Vicksburg from Little Rock even though there is a Lit-
tle Rock District right there close by.

And then I had the pleasure of meeting with FHWA on a road
project that—I am going to keep talking about this, if I live long
enough and keep getting reelected, until they get the project fin-
ished. But we had a road washout—Forest Service road washout in
2020 and then another landslide on the road in 2022. And they
have $6 million to study and fix the project. And the best date they
could give me this morning was 2027.
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So we are looking at 6 or 7 years to fix a 1-acre landslide on a
gravel road in the national forest that is causing people to have to
go 30 and 40 minutes out of the way to get to school, to get to the
hospital. There is a concessionaire on the Forest Service land
that—his business has been hurt by this. And it is all because we
have a broken permitting process.

So FHWA, they are doing what the Forest Service wants to do,
because they are dealing with emergency funding and it doesn’t
come out of the Forest Service budget. So, instead of building a
road around the slide, they are having to repair the slide, so we
are talking about $6 million to fix a gravel road. And if you stand
back and look at it, you think, this has no environmental benefit.
It is just the bureaucracy that is dealing with an antiquated sys-
tem.

So I asked, why does the Forest Service not want you to build
a road around it? Well, we have to go through at least an EA and
maybe an environmental impact statement through the NEPA
process, but if we go where the road already is, we can just do a
CE. Well, my question is, why do you have to do a CE to fix a road
that has been there for a long time? I mean, there is no common
sense in these laws.

And I don’t totally fault the bureaucrats; I fault Congress for not
fixing the system. And Mr. Collins and I serve on another com-
mittee that has jurisdiction over NEPA, and I think there is going
to be a good bipartisan effort this Congress to fix the myriad prob-
lems with NEPA.

And in talking to FHWA, they said the worst group to deal with
is Corps of Engineers. You have to do a permit with Corps of Engi-
neers.

So we need broad permitting reform. And we will just start at
the end, and if you have one suggestion on permitting reform—we
want to protect the environment, but we want a streamlined proc-
ess where we can actually build stuff in America again.

Mr. SINGLETARY. If I had one suggestion, I would give States
more authority to implement the programs and, kind of, make
changes to the programs as necessary within their States.

A lot of times, they are much closer to the projects. We have a
lot more at stake for some of them, because they are happening in
our State. We can be a lot more responsive. Sometimes when we
are working with our counterparts, our Federal counterparts, they
may not be located—in fact, almost none of ours are actually lo-
cated within the State, so we are dealing with folks at distance,
and sometimes that can slow down the process.

Mr. WESTERMAN. Mr. LaTourette.

Mr. LATOURETTE. I agree with my colleague here from Oklahoma
that State environmental agencies are more present and in the
work with the regulated actor than Federal agencies are, unques-
tionably.

New Jersey has maximum assumption under almost every one of
the Federal environmental laws, and then we add additional pro-
tections, because that is what our public demands. And we are able
to trim permitting timelines down as a function of everything living
under one roof.
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We have an office called the Office of Permitting and Project
Navigation, for example. They exist to steward projects through the
regulatory process so as to not land in one of the gaps that folks
have identified here today.

And so I believe maximum State assumption—but that needs to
be funded by Congress, right? Categorical grants to State environ-
mental agencies need to go up.

Mr. WESTERMAN. Mr. Chair, if it is okay if the other witnesses
would submit a written answer to that, I would appreciate it.

I am obviously out of time, and I yield back.

Mr. CoLLINS. Yes, I will probably finish with that question my-
self.

The Chair now recognizes Ms. Pou for 5 minutes.

Ms. Pou. Thank you. Thank you, Mr. Chairman.

And thank you to all the witnesses that are here today.

We have heard and much has been said that, over the 50 years,
the Clean Water Act has served to reduce pollution in waterways
across this Nation.

With the passage of time, it is easy to forget why the law was
enacted in the first place. Lakes were filled with chemicals.
Streams were clogged with sewage. And we heard earlier testi-
mony, or comments, about how rivers were literally on fire.

Our environment and public health has changed for the better
thanks to the bipartisan Clean Water Act.

I would like to mention and to ask Commissioner LaTourette:
New Jersey is an excellent example of how States can improve effi-
ciency in the permitting process. Could you please share with us
what are some of the best practices from New Jersey that you
would recommend to other States?

Mr. LATOURETTE. So the first thing that I would recommend is
that we support, federally, the assumption of the programs we have
talked about here today by States, that the Federal Government in-
crease its funding to States for implementation.

Our State employees are cheaper than your Federal employees,
and I think that that is an important point. And they are closer
to the work on the ground, and what we have seen in the State
of New dJersey is a greater degree of efficiency and speed because
of that integration of permitting processes.

Now, I know we have heard a lot today about delays costing
time, costing money, and then that can be a problem. I recognize
that that can be a problem. But permitting reform isn’t just one
thing. When we say that “it has taken 7 years to get this project
permitted,” there are local, State, and Federal considerations.

The most important thing that any regulated actor can do—and
I know this because I counseled them as a lawyer in the private
sector before—is to run all of their processes concurrently. There
are so many issues that you can identify upfront and then talk to
your State regulated agency beforehand, well before you ever make
a permit application. Because we are there to work with you and
identify any of the flags way upfront. And when you do that up-
front, your permitting process is far more expedient.

Ms. Pou. Thank you for that.
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Can you also share with us how ensuring clean water for our
communities pays dividends in terms of savings in other areas like
public health and contributing to the economy?

Mr. LATOURETTE. So, aside from creating the 170,000 construc-
tion jobs that I mentioned, our water bank investments help to
make our waterways more swimmable and more fishable, directly
bearing on our tourism and recreational economy.

But there are really important public health issues at work here.
Take, for example, in the northeastern section of New Jersey,
where there are communities built out 100 and 150 years ago with
really dated, old infrastructure—combined sewers that bring to-
gether the stormwater and the sanitary water, all going through
pipes that are not big enough. And then what happens? Backups
of that sewage into our streets that our children have to walk
through on their way to school. That is not okay, right?

And by making more investment, we can both increase permit-
ting timelines but get more projects in the ground.

Ms. Pou. Thank you.

First of all, thank you very much for responding to that question,
because my very own city of Paterson knows all too well what that
impact is like, particularly when we are talking about combined
sewer systems and how antiquated they are and how costly they
can be. Having this in place is certainly going to be very helpful.

Thank you very much for your remarks.

I yield back, Mr. Chairman.

Mr. CoLLINS. Thank you.

The Chair now recognizes himself for 5 minutes.

Mr. Hanners, Nucor, it says you are the largest, most diversified
steel producer in the United States. Carbon footprint roughly 10
percent of the particulate emissions of the average steel mill out
there; 95 percent less water than the average steel mill. Eighty-six
percent of your process water is reprocessed before it is discharged.

I think it is safe to say that Nucor wants to be the best in the
industry, hire the best people, take care of the environment, and,
overall, be the best steward that you can be.

So I want to kind of delve into something real quick. I read
through a lot of your testimony here, and I want to get into your
West Virginia project, because I want—I live by example. I am just
a commonsense-type person. You give me an example of what is
going on, I can better understand it.

I want to kind of look at the loading dock and the barge problem
that you had there. And I don’t know how much you can speak on
it, but I do know that, in reading here, it caused your project to
go from $2.7 billion to $3.5 billion.

And then, if you could, I don’t know if you can intertwine some
NWP, the nationwide permitting, in that. Would that have helped?
Not helped? Since this is obviously not the first loading dock and
barge dock that you have ventured on.

Mr. HANNERS. Certainly. I appreciate the question.

You are right; we are as passionate about the environment and
continuing to innovate to find cleaner ways to make steel. You
would be astounded at our team and any of our sites you visited.
It is part of our culture to find new ways to better serve the envi-
ronment.
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To your questions about West Virginia, the port facility is one ex-
ample—there are others—of us finding a specific instance—in this
case, it is mussels in the water, in the Ohio River, West Virginia—
and then really struggling to find a solution to partner with the en-
tity—in this case, the Corps of Engineers and the Fish and Wildlife
department—to create a solution.

And it wasn’t that we weren’t ready to make the investment to
create the solution; it is that we couldn’t get clarity on what the
solution needed to be. And that is where the boundaries and where
we think reform could come in and really help us be much more
efficient and on time and on budget with a project like this, is, we
are willing to make the investments necessary to meet our respon-
sibilities to the environment, but we need to know what they are.
We need clarity, and we need the ability to take action in the way
that is expected of us.

As long as the permitting process is consistent and it is clear to
us what we need to do, and we can get the answers and responses
we need in a timely manner, we are fully on board with making
those investments and making those changes.

Mr. CoLLINS. Well—

Mr. HANNERS [interrupting]. So your point about the $2.7 billion
to $3.5 billion, over $3.5 billion now, that was one instance, but I
could list off five or six others that were very similar to that.

Mr. CoLLINS. Well, let me ask kind of what Chairman
Westerman was asking when he said the one big change, if you
could make one change.

And T know the two gentlemen to your right suggested more
State rights. And believe me, I am big on State rights. I mean, it
is a whole lot better than having this place up here make decisions
for you.

But would you say clarifying regulations or States’ rights would
be—or something else?

Mr. HANNERS. So States’ rights, yes. The State entities we work
with are responsive, they are thorough. We partner with them; it
feels like a partnership.

But I would also add judicial review, limiting judicial review. We
are fully on board with complying, but we need resolution. And
sometimes we will get, midnight, last day of the permitting process,
we will get somebody who will drop in a challenge, and then we
will need to extenuate the permit in order to——

Mr. COLLINS [interrupting]. I know——

Mr. HANNERS [continuing]. Go after that challenge.

Mr. CoLLINS. I don’t mean to break in. I know, in highways and
transit, a lot of your road-builders just factor in an extra 30 percent
of the cost to build roads and bridges just because of the environ-
mentalists’ frivolous lawsuits.

Mr. HANNERS. Yes.

Mr. CoLLINS. Is there a number you all add into the equation?

Mr. HANNERS. No, we don’t account for that upfront. But I'll tell
you, what happens is, when we have bad experiences, a challenging
experience, like West Virginia, it makes us more conservative with
our next iteration of how we think about the returns we are going
to generate on a process, which makes us less likely to make an
investment in the future.
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Mr. CoLLINS. Right.

Mr. HANNERS. We are a successful company. We plan to continue
to grow. But it does take a little bit of our willingness to make that
next investment. It makes us ask more questions, to be more con-
servative.

Mr. CoLLINS. Mr. Hasten, I want to give you 30 seconds to an-
swer Chairman Westerman’s question. What out there would you
like to change first if you had the option?

Mr. HASTEN. I agree with everyone else that said, push as much
down to the States as you can. They are in the local community,
they know the situation, and there is more of a partnership.

And then I would think, at the Federal level, just some consolida-
tion. You got all these individual fiefdoms all trying to determine
things in an individual way, with no real accountability. Like

Mr. COLLINS [interposing]. Yes.

Mr. HASTEN [continuing]. In my company, if I tell you, “I want
this in 30 days,” in 30 days, I am going to send you an email and
say, “Where is it at?” and you will be held accountable. There is
no accountability anywhere.

Just some accountability. Set some clear deadlines. We are not
asking for anybody to lower the hurdles. Keep the hurdles high.
Keep the standards high. Keep the water clean. But let’s run the
race, and let’s hold people accountable to timelines.

Mr. CoLLINS. Thank you. Thank you.

And I yield back.

The Chair now gives 5 minutes to Ms. Gillen for questions.

Ms. GILLEN. Thank you, Chairman.

And thank you to our witnesses for coming and testifying today.

Mr. LaTourette, in your testimony, you highlighted how, under
section 404 of the Clean Water Act, project applicants were often
challenged to adhere to two different but overlapping permitting
processes at both the State and Federal level.

Can you talk about some of the ways that we can streamline the
permitting process to get rid of duplicative and redundant require-
ments, but yet keep strong environmental protections in place?

Mr. LATOURETTE. Yes. I think one of the biggest things that we
can do is to provide States with the incentive to adopt the Federal
programs and implement them on behalf of the Federal Govern-
ment.

Now, that doesn’t give States a free pass, let’s be clear. The
States are still overseen—and should be—by the U.S. EPA and, in
some instances, the Army Corps to ensure that we are compliant
with the minimum Federal standard. But bringing it down to the
State level would necessarily have a beneficial impact, as folks up
here have recognized.

But that does not mean compromising environmental quality.
And I am glad to hear everybody up here speak to that point. Be-
cause we have to acknowledge that the pollution controls that EPA
sets are minimums—truly minimums. They are not acceptable in
the State of New Jersey, and they don’t allow us to be proactive
about new pollutants that are emerging in the marketplace and in
our water supplies.

Ms. GILLEN. Yes. Just following up on that, I want to get rid of
redundancies in our permitting processes. I was a local government
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official before I got here, and I know that sometimes we could get
caught up, as you say, Mr. Hanners, in litigation forever just trying
to get a project across the finish line. But we do have States with
varying standards. So that is why, when I hear “States’ rights” and
things like that—some States don’t have the same standards that
others do.

Mr. Hanners, in your written testimony—I was not here for your
verbal testimony—you talked about emerging contaminants and
that some of the standards may be too high. Well, we know that
these are carcinogens. And I certainly don’t want my family drink-
ing carcinogens; I don’t want other people’s families drinking car-
cinogens. And I do know the real costs of filtering these emerging
contaminants out of our system, but I think that we need to agree
that we have to have a very high standard when we are talking
about water containing these emerging contaminants.

So what do you think is the best way forward to get some uni-
form agreement so we can streamline the permitting process, Mr.
Hanners?

Mr. HANNERS. Well, I will say that manufacturing processes like
ours, Nucor—but I can speak more broadly—are cleaner than ever.
And we strive to find new technology to make it even cleaner. And
I can give you examples like a carbon sequestration project we are
navigating in Louisiana where it will make a material impact to
the cleanliness of our steel. We are making those investments. We
are working on those things all the time.

The challenge with the new regulation you mentioned, PM, s, is,
we need a seat at the table. Because some of those standards are
either unclear or we are not sure how to manage that problem. And
if we have a seat at the table during the implementation or the
build of that policy, then we can help, one, equip us with a better
understanding of how to navigate that, but, two, potentially push
back or help shape something that achieves an outcome of making
the environment cleaner but also is feasible and implementable by
companies like ours and manufacturers like ourselves.

Ms. GILLEN. Thank you.

Mr. Singletary, I believe in your written testimony you spoke a
bit about how the permitting process is also complicated by mul-
tiple different agencies weighing in.

And T think that is also the litigation that you spoke about in
your testimony, Mr. Hanners.

What is a way that you think that we could streamline the per-
mitting process with giving a seat at the table to all the different
various agencies that might be involved in a big project or might
have some impact on a big project?

Mr. SINGLETARY. Your question—I am sorry, Congresswoman—
was regarding multiple agencies

Ms. GILLEN [interrupting]. Correct.

Mr. SINGLETARY [continuing]. In the same process?

I think making sure that the role of each of the agencies is well-
defined and coordinated is probably the biggest issue.

I can tell you, when we look at our permitting program at the
agency, I mean, we are looking beyond just what coordination with
other agencies is like. We are looking—we have an Office of Contin-
uous Improvement that has gone through every step that we take
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internally to help determine what are the slowdowns in our process
that are caused by us, how can we improve those.

We are putting big investments into different platforms that we
need for the permitting process, bidding a rulemaking, and poten-
tially some legislation to help streamline our process. I think some-
thing like that at the Federal level would really help coordinate all
those efforts.

Ms. GILLEN. Thank you so much.

I yield back.

Mr. KNOTT [presiding]. Thank you, ma’am.

The Chair recognizes Representative LaMalfa.

Mr. LAMALFA. Thank you, Mr. Chairman.

Thank you, panelists, for being here with us today as we talk
about the Clean Water Act and its well intention back in the 1970s
when passed and its weaponization these days to stop so many
projects and other things beyond the scope of what I think was
ever intended and been reinterpreted according to Army Corps and
others.

So, when you talk about the different permits, the 402 permit
under NPDES, National Pollutant Discharge Elimination System,
all pollutant discharges into a “water of the U.S.” are prohibited
unless that 402 is granted. So this is for private sector as well as
Federal.

I know we talk about a 404 permit for dredge/fill on something
called the “waters of the U.S.,” which—the definition of “water of
the U.S.” has been abused greatly in the last 20 years or so.

And when we are talking about dredge permits, for example, I
can think of a really absurd example where there was a new bridge
being constructed, where some of the pilings had to be within a
lake. And so they had to move some of the soil to build the new
uprights. And so that soil, being moved, it was now considered a
pollutant, even though it is the same soil that started out under
the water and could have just been moved to the side and re-
mained under the water. Instead, it had to be hauled away, at who
knows what expense and delay.

So the 402, again, is being abused. And the concern I want to
bring up here is how it applies to firefighting and what the Forest
Service has been looking at with requiring a permit to use a mate-
rial for fighting fires—the fire retardant that is so extremely im-
pfglf":cant—to be more effective in fighting and preventing the spread
of fire.

I mean, again, we have seen it time and again with the fires in
the West, in my home State of California. In my own district, the
community of Paradise destroyed, community of Greenville de-
stroyed, town of Happy Camp partly destroyed, others. And then
what has really gotten a lot of people’s attention, obviously, is what
happened in Los Angeles here so far, even though it can be known
that each year you are going to have the Santa Ana winds, you
have the brushy hillsides, they suspend removal of brush, and that
is partly why we are where we are in SoCal.

So, when we talk about the use of fire retardant—that is the
pink stuff that gets dropped out of the aircraft, the DC-10s, the
helicopters, and all that, when it isn’t just straight water—we have
to work to hang on to that.
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So there was a lawsuit, incredibly. An environmental group sued
the Forest Service a couple years ago to stop the use of that. And
then, 2023, the court ruled the Forest Service violated the Clean
Water Act by failing to get an NPDES permit to use it. So the court
declined to use an injunction to completely stop the use of retard-
ant, but at any moment, it could be taken away.

So for Mr. Hanners: We have never seen this before, where the
Forest Service had to get this NPDES permit for applying the re-
tardant. My understanding is that they make both aerial fire re-
tardant and airplanes use it to put out fires. Firefighters somehow
have to battle through this lawsuit process.

So would you talk to us about this a little bit, Mr. Hanners? It
would have to come from either EPA or jump through the hoops
of California, and it can take a very long time. We could lose this
product if they get their way. Would you please comment on that
a little bit?

Mr. HANNERS. Certainly. I can’t comment on the specifics of fire
retardants and that policy, the decision you are referencing. But I
can say, for manufacturers like Nucor across America, it is impor-
tant we have a robust supply chain of fire retardants and, I think
more importantly, a little bit more broadly, we understand the
rules of usage of not just fire retardants but navigating a permit
process or using a new type of—or even a well-used type of
consumable we may use in our process.

Mr. LAMALFA. Well, if we had to go to straight water, if you
didn’t have this material, which has a sticky factor to it and it lasts
longer—water just coming out of an aircraft, especially in hot
weather, once it hits that fire, completely dissipates.

If we don’t have this material, how effective are we going to be
at suppressing or controlling the spread of fire?

Mr. HANNERS. I can’t comment on that.

Mr. LAMALFA. You can’t comment on it. All right.

Should Congress look at clarifying the Clean Water Act to ensure
these activities continue to be done?

Mr. Hanners.

Mr. HANNERS. Could you repeat the question?

Mr. LAMALFA. Should Congress look at clarifying the Clean
Water Act to ensure these activities, such as aerial application, can
continue without this onerous permit?

Mr. HANNERS. I can’t comment on that.

Mr. KNOTT. The Chair recognizes Representative Norton.

Ms. NORTON. Thank you, Mr. Chair.

This is a question for Mr. LaTourette.

The District of Columbia, the Nation’s capital, which I represent,
has greatly benefited from Federal investments in our water infra-
structure over the last decade. The DC Water and Sewer
Authority’s multibillion-dollar Clean Rivers Project is expected to
reduce combined sewer overflows in the District’s waterways by 96
percent by 2030.

Mr. LaTourette, how do investments in clean water infrastruc-
ture improve public health and grow the economy?

Mr. LATOURETTE. I believe the question is, how do clean water
investments improve the environment and the economy?

Ms. NORTON. And grow the economy, yes.
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Mr. LATOURETTE. So the first thing that I will say is, the clean
water investments first and foremost protect public health and the
environment. Our first job is always protecting the health of our
residents. And when we have discharge into waterways that is
above any of our State or Federal standards, there is a risk of pub-
lic health exposure. That is what this is all based upon.

So, first and foremost, the investments in clean water are help-
ing to protect people’s health and their lives.

And, then, in addition to that value—we have a growing economy
in the State of New Jersey. We are continuing to build out our
State with new businesses that rely on sewer service expansions.
No sewer service, no new multifamily residential projects, no new
business expansions into Al or other sectors that we are focused
on. And so those investments are critical, right? It is the bones
upon which our entire economy is based.

Ms. NORTON. Thank you.

This is another question for you, Mr. LaTourette.

The Potomac River provides over 75 percent of the national cap-
ital region’s drinking water and is the only drinking water source
for DC and parts of northern Virginia, which have just 1 day of
backup water supply, which poses a risk to residents of the na-
tional capital region, the region’s economy, and the national secu-
rity.

What are the immediate and long-term implications of pausing
and c%tting Federal funding for critical Clean Water Act invest-
ments?

Mr. LATOURETTE. I think that the impact of pausing Federal
funding, scrutinizing it—whatever the words that are being used to
describe what is happening—the implications are exactly what we
are hearing folks talk about from the perspective of business and
industry about permits holding up projects and delaying economic
growth. The same is true for either an intended, accidental, tem-
porary—whatever we call it—pause on Federal funding to the
States that are funding these water infrastructure projects.

And we need them now more than ever. I am glad you point out
the issue of water supply, Congresswoman, because in New Jersey
we lack, in many places, the continuity that is necessary to make
sure we have several days of water availability were there to be an
issue with a major water source like you are explaining. And that
investment is critical to solving that allocation need.

Ms. NoRTON. Thank you very much, Mr. LaTourette.

And I yield back.

Mr. KNOTT. Thank you.

The Chair recognizes Representative Taylor.

Mr. TAYLOR. Thank you, Chairman and Ranking Member, for
holding this hearing today.

And thank you to our witnesses for their testimony and insight.

With the Ohio River running through my district, I want to en-
sure the Federal Government implements policies that utilize the
river’s resources to support businesses and people while creating
jobs and economic opportunities which we desperately need. I am
excited to work with members of this committee to pass meaningful
legislation and a strong WRDA bill that allows the United States
to prosper.
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Previous administrations have implemented several regulations
related to the “waters of the United States,” or WOTUS. Through
redtape and litigation, these WOTUS regulations have hindered
States, businesses, and energy producers from carrying out simple
projects.

Mr. Hasten, in your testimony, you highlighted how the Arkan-
sas Electric Cooperative Corporation received a streamlined Na-
tionwide Permit 3, which took 9 months to get, causing damage to
your hydropower plant.

I am confident that a streamlined permit should not have taken
9 months to complete. Based on your expertise, what would a nor-
mal timeframe have been?

Mr. HASTEN. Thank you, Congressman. I think it depends on the
work. So, there are different permits. I think in our estimation,
given that it is an existing structure, everything we were asking
for was to return it to the design condition.

The fact that the Arkansas River is an extreme water resource,
that adds a level of additional scrutiny. So, that scrutiny takes
some time. But I think in our estimation and planning, we would
have thought for a nationwide permit to do a repair on a weir,
which is there to prevent cavitation of—well, accidental cavitation
of the turbines, which if you don’t take care of that, can affect reli-
ability—we would have thought 60 to 90 days, 30 days. It is in that
timeframe, definitely not 9 months.

And then the challenge is, when you finally get it—it is valid for
5 years, so that is a good thing—but these conditions in the river
that allow this maintenance, you are sort of at the whim of God
and nature as to when that will occur.

And if it doesn’t happen in the next 5 years, we have to go
{,)hrough the same process. You see how we could keep missing the

oat.

Mr. TAYLOR. Got you. With a 9-month approval process for main-
tenance repairs on existing energy projects, what does this admin-
istration and Congress need to do to eliminate some of these bur-
densome requirements?

Mr. HASTEN. I think definitely continuation of these nationwide
programs, which the intent of those is streamlined reviews. Maybe
set some clearly defined timelines on what those are, and maybe
push us to say, hey, let’s do the right thing, but let’s do it in a more
efficient fashion, increase coordination between the different agen-
cies, right?

Instead of it just being a scattergram of confusing requirements,
as Mr. Hanners said, not sure what you have to comply with, some-
thing that requires a singular source, a singular—somebody’s the
lead agency, but there is an answer, here is the answer, we know
what it is, and we know what to do.

I think also—from Arkansas, so your razorbacks—I shouldn’t
want to put up a transmission line and find a hog wallow out there
where the wild hogs have been digging around, and there is some
mud and some water, and then have to wonder if that is a “water
of the U.S.”

But I do have to wonder, and I have to hire consultants to come
tell me if a pig wallow in the middle of a field is “waters of the
U.s.”
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And so the Sackett decision, I think, tried to eliminate some of
that lack of common sense and good environmental science, but I
think we still have very broad determinations of what are “waters
of the U.S.”

And so in my opinion, adhering to what the Supreme Court said
and requiring Federal agencies to comply with that, and let’s get
clear definitions: “waters of the U.S.,” waterways, as I have heard
other testimony.

We want to protect the water, but a mud wallow in the middle
of a field that stops a transmission line, when I have got a huge
lithium deposit in Arkansas that I think our Nation also wants to
get lithium out of the ground, rare earth metals, that kind of thing,
if it delays those types of projects, you are just delaying those types
of national priorities.

And I would say also just better communication and trans-
parency so that everybody can see a request is in, here is your due
date, here is the status, something that is more transparent than
you just send it and then hope for the best and wait for months.

Mr. TAYLOR. Thank you very much.

Chairman, I yield back.

Mr. KNOTT. Thank you, sir.

The Chair recognizes the Representative from Alabama.

Mr. FIGURES. Thank you, Mr. Chair, and thank you to the com-
mittee leadership for hosting this—or holding this hearing rather,
and thank you to all of you guys for being here for your time. I
know it is not easy to sit here and take all of these questions.

Listen, as I have sat through this hearing, I think something is
becoming abundantly clear, and that is that there is a balance that
is needed.

I have not heard anyone on this panel say that there should be
no Federal role for permitting.

I have certainly heard several pieces of testimony that indicate
that the State needs a more dynamic role and a more—I guess,
more of a leadership role in the permitting processes.

So if we can go down the line, about 45 seconds each or so, can
you talk to me about what you think that appropriate balance is
between State and Federal involvement starting with you, Mr. Sin-
gletary?

Mr. SINGLETARY. Thank you. Like I already said, I think the
States, I mean, we, this is our homes, right? I mean, we are per-
mitting activities, regulating activities that affect us directly, affect
our citizens directly.

I think having more control at that State level. Obviously there
is a role for EPA and for the Federal Government to play in envi-
ronmental protection, but nobody has as much of an interest as the
States do in protecting their environment, but also ensuring that
we have prosperity, economic prosperity in a State.

To us, economic prosperity and environmental protection, it is all
about the well-being of Oklahomans. So I think that is where our
real interests come.

So I think that kind of highlighting the State’s role in imple-
menting these programs, and in some ways, even helping design
the programs, would be very beneficial.

Mr. FIGURES. Thank you.
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Mr. LaTourette.

Mr. LATOURETTE. I would say with respect to the Clean Water
Act permitting programs we have been discussing here today, con-
sider the State of New Jersey a case study, if you will.

We have grown our economy at the same time that we have con-
sistently, over years, on a bipartisan basis, exceeded minimum Fed-
eral standards, at the same time, having 90-day, 120-day clocks on
permitting decisions.

We can do both. The balance exists. It is a bit of a fallacy to sug-
gest that it doesn’t.

Mr. FIGURES. Mr. Hanners. And I will note that Nucor has a fa-
cility in Eufaula, Alabama, which is in my district.

Mr. HANNERS. We do, and thanks for your support, Congress-
man. We have hit on a number of these items, but I will just sum-
marize. Nationwide permits are very important to us. We do a lot
of projects that have very minimal impact on the environment, and
we need that expedited process of being able to get that permit
nailed down in an efficient manner that is understandable and a
little bit more responsive, as you have heard from the others pro-
viding testimony.

The second thing is pushing more decisionmaking to the State
side. I hit it again, but I think it is so important. We have partners
with State authorities, and it works very well when we can go to
a State, whether it be Alabama, we can talk about the project we
are trying to accomplish, and we can get quick answers, and we
can get solutions on how we navigate together the permitting proc-
ess.

And every time for us, in the States we work in, it has a good
outcome.

The last thing I would say is just further limiting judicial review.
With each of our projects—I shouldn’t say “each,” but many—we
will gets to the finish line of what we expect to be the end of a per-
mit, and we will often have midnight entries of a challenge to the
permitting process, and that dramatically can extend the permit-
ting process.

And we are not against—we want those challenges to be heard,
but we do need some better limits on how long those challenges can
persist without a solution.

Mr. FIGURES. Thank you.

Mr. Hasten.

Mr. HASTEN. Yes, I think clean water and good efficient permit-
ting for infrastructure are not mutually exclusive. So if you look
at—and I heard the questions, the balance, sort of like where the
Federal role and the State’s role in this process.

I see the Federal Government as sort of that higher, overarching
looking at how the States impact each other and so—I grew up in
Towa. So if a polluter in Iowa did something—now I live in Arkan-
sas—it is going to make its way down the Mississippi River to Ar-
kansas.

So, therefore, I think the Federal Government has a role in that
because each State would individually—could act in their own in-
terest or have different rules.

So, when it comes to setting the standards, when it comes to
those types of waterways, when it comes to overarching rules that
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protect those types of bodies of water and ensures good compliance
among the States, I think the Federal Government has the role
there.

I think to the maximum extent that they could then say, well,
these are the rules, this is what it is, push some of the enforcement
of those rules and the permitting down to the States where they
are in those local communities with those companies, I think, to
the most extent that you could do that, I think the process would
be more efficient.

Mr. FIGURES. Thank you. And one thing I will note about you,
Mr. Hasten, one decision that cannot be balanced is your decision
to attend Auburn University instead of the University of Alabama.
Roll tide.

Mr. HASTEN. War eagle.

Mr. FIGURES. Thank you, gentlemen.

Mr. KNOTT. The Chair recognizes himself for 5 minutes.

Mr. Hanners, I want to talk to you, going back to this topic of
the West Virginia plant project, that the price overrun almost
eclipsed $1 billion. And for the average person, I think that is a
very sort of esoteric subject.

Can you walk me through what led to that, who was the source
that challenged the permitting process, and how did that cost
breakdown unfold once it was in motion?

Mr. HANNERS. Certainly. I appreciate the question, Mr. Con-
gressman.

Mr. KNOTT. I mean, the average person has no idea. You get a
permit

Mr. HANNERS [interposing]. Right.

Mr. KNOTT [continuing]. And you start to build a project

Mr. HANNERS [interposing]. Right.

Mr. KNOTT [continuing]. How in the world could it be delayed
and then $1 billion added to the cost?

Mr. HANNERS. Right. And when we make a decision to make an
investment like that, the many millions of dollars, the biggest in
our company’s history, the biggest in West Virginia’s history, and
we are looking forward to the period of—it is going to take us 4
years, potentially longer, to build that project.

So once that decision is made to make that investment, we start-
ed the permitting process immediately.

And if you are asking for how did that go wrong, or where did
we run into challenges there, it was really with the Corps of Engi-
neers as it relates to the scope of what needed to be permitted for
that project.

Mr. KNOTT. Right.

Mr. HANNERS. It started off with a smaller area. It was then
broadened months after we got into the project, and that required
us to include many other studies on a bigger piece of——

Mr. KNOTT [interrupting]. So you received an initial permit, and
then the goalposts were moved?

Mr. HANNERS. No. We were in the permitting process when the
goalpost was brought.

Mr. KNOTT. Okay.

Mr. HANNERS. And then that led to your other point about the
costs you incur because of that. You are executing a project like
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this, and you have to buy equipment that is shipping from many
locations. And this is massive equipment.

So now this equipment has to sit in storage, and you are paying
for storage, you are paying for additional transportation.

You made decisions to employ a team, because you have to make
those employment decisions very early on in a project to start to
build out the capabilities you need from a people standpoint. So
now you have extra people that you are paying early, right?

You have contractors on site that you need, but they are not
doing productive work yet.

Mr. KNOTT. Right.

Mr. HANNERS. So all that cost stacks up to a very big impact.

Mr. KNOTT. And do you have any type of relief once the Army
Corps of Engineers starts to move those goalposts, do you have any
way to challenge it, appeal it, question the reasonableness of it?

Mr. HANNERS. No. Very minimal. And the responsiveness is frus-
trating at times. It is very hard to get an answer at times. You
don’t know exactly who to go to or who is the authority making
what decision within that Corps of Engineers specific challenge you
are trying to navigate.

So from a company like ours standpoint, from a manufacturer’s
standpoint, it is very frustrating to navigate what the actual chal-
lenge is you are trying to tackle.

Mr. KNOTT. Right. And in terms of the problem, would you say
it is the implementor or the actual language within code itself that
is the problem, or is it

Mr. HANNERS [interrupting]. Oh, that is a tough question.

Mr. KNOTT. Is it the regulator or is it the regulation?

Mr. HANNERS. I think it is a combination of both, but I will tell
you that we have very different interactions with the Corps of En-
gineers in different areas on the Ohio River even.

So there is an implementor factor certainly, just an under-
standing of the policy that is applied differently from this area to
this area.

Mr. KNOTT. Right.

Mr. HANNERS. But that can also be, I think there is a need to
tighten up some of that language so that we understand the rules,
the implementor has a very clear understanding of the boundaries,
and I think that best is answered by pushing more authority to the
State in those instances.

Mr. KNOTT. Sure. What deference or what consideration does the
Army Corps in this West Virginia project, what did they give to the
billion-dollar increase in cost?

Mr. HANNERS. I don’t know that they—any. I——

Mr. KNOTT [interrupting]. No consideration?

Mr. HANNERS. Very little recognition.

Mr. KNOTT. No consideration. So is it also improper for me to
conclude or to assume that this project would have led to a more
efficient, cleaner operation, more modernized technology, et cetera?
Is that correct?

Mr. HANNERS. Absolutely.

Mr. KNOTT. And so with all of these delays and increased costs,
they are preventing a more modern operation from coming online?

Mr. HANNERS. Absolutely.
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Mr. KNOTT. So there is a perverse incentive here.

Mr. HANNERS. Absolutely.

Mr. KNOTT. They are using “waters of the United States” to slow
the bringing of a new project online?

Mr. HANNERS. I would absolutely agree with that.

Mr. KNOTT. And that is not just unique to West Virginia and
your one project, correct?

Mr. HANNERS. That is correct.

Mr. KNoTT. Okay.

Sir, Mr. Hasten, in terms of one of the answers you gave earlier,
you said that it takes 5 years, and what stuck out to me is, to build
a simple, natural gas powerplant.

If there was more regulatory certainty, less judicial review
vagueness, and the ability just to construct it with a front-end per-
mit, and that gave you a smooth sail, how long should the construc-
tion, start to finish, take?

Mr. HASTEN. If you streamlined the permitting process, you just
look at what is the time right now until you get your permit—and
each project is different, so it is hard to give you an exact number
of months.

Mr. KNOTT. Yes.

Mr. HASTEN. But it would translate directly into, reductions in
that timeline are going to reduce the overall time, right?

The delays that are most costly are when you think you have got
it all laid out, and then as Mr. Hanners said, you have purchased
very expensive equipment, and then when the permit doesn’t come
through or those delays come in, then there are huge carrying costs
on these projects.

So any efficiency we can do there, and if we can tighten timelines
and not lower the standard, but, like, why look at the same thing
three times, let’s do it one time

Mr. KNOTT [interposing]. Yes.

Mr. HASTEN [continuing]. That type of thing, that will translate
into savings in projects, and we will be able to get infrastructure
in service, online faster.

Mr. KNOTT. Great. Thank you.

The Chair recognizes Representative DeSaulnier.

Mr. DESAULNIER. Thank you, Mr. Chairman. I want to thank the
witnesses as well.

I represent a district in northern California that represents most
of the San Joaquin-Sacramento Delta, the largest estuary west of
the Mississippi. It provides over half of the river flow in the State
of California.

Our current President is becoming familiar with these dynamics.
I have represented it for most of the last 35 years at the local,
State, and Federal level.

Mr. LaMalfa is not here, but we negotiated a partnership when
we were in the legislature that would help change the dynamic. So
the first time in the history of the State, we would require permit-
ting by our ag industry because their aquifers were collapsing.

The San Joaquin Valley creates one-third of the vegetables and
fruit in the United States. It is an enormous agricultural and eco-
nomic benefit. So getting this balance, from that perspective, has
always been interesting.
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In 1972, if my memory serves me, when the Clean Water Act
was passed, one of the premier, in my view, pieces of legislation en-
vironmentally—and it should be businesswise as well—Richard
Nixon was President. It passed out of the Senate with no “no”
votes. It passed out of the House with, I think 11 “no” votes.

And then President Nixon vetoed it, and they overrode the veto
with huge bipartisan support.

In that context, it seems as if, and for all of you, but I am going
to start with Mr. LaTourette and his experience specifically about
the delta smelt and how all of that is intertwined in our instance,
but in other instances in environmental protection.

But it does seem as if we could have improved our efficiency to
}:‘he point of—and to the chair’s point—of doing more of this up-
ront.

Litigation is not an effective way, I don’t think, as a progressive
Member of Congress, to provide oversight. So to the degree we can
do it, it is more efficient.

And I am somewhat frustrated sometimes that we haven’t made
it more efficient for everyone. Although I think we have made great
strides, in particular in California.

The California Water Project, one of the great engineering feats
in American history, started by Governor Pat Brown, allowed for
all of this.

So in that context, the recent news, having dealt with, the En-
dangered Species Act and the delta smelt specifically, it is the ca-
nary in the coal mine as a lot of these circumstances are.

And still having the balance of when to hold water, when to re-
lease water, in an environment that is changing every year because
of climate change and the relationship to the Sierra snowpack in
our case.

So could you speak, Mr. LaTourette, in your experience, that dy-
namic where it is not just about, in our instance, the delta smelt.
It is the canary in the coal mine that they represent, about the
health of the largest estuary west of the Mississippi, which obvi-
ously has context of clean drinking water and the supply of clean
drinking water for the country.

So how do we meet that balance but also in the context of, it is,
in this case, it is not just about that particular species—although
it is important in and of itself—but it is more the impact that it
represents to the health of the delta in this case?

Mr. LATOURETTE. Can you just say that last part one more time,
maybe a little closer to the mic? I want to make sure I am getting
it. I think it is an Endangered Species Act question.

Mr. DESAULNIER. Well, no, more generally, the health—the envi-
ronmental health of someplace like the San Joaquin Delta is impor-
tant to clean water, that if you are not balancing all of this, you
are going to have to spend more money on clean water rather than
less.

Mr. LATOURETTE. So

Mr. DESAULNIER [interrupting]. So, the environmental balance
that benefits everybody.

Mr. LATOURETTE. So, I think it is important, as I said to the
Congresswoman before, that we look at this issue a bit more holis-
tically, right, because any one project that is getting built, and we
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are concerned about a permit from under the NWP or a permit
under the Clean Air Act for particulate matter, there are multiple
things going on in the development of any one site, that all bear
on the greater environmental impact in that region.

And so I think we have to look at the permitting matters across
the board, and the way that we do that, to promote coordinated en-
vironmental governance that is conscious of the air issue, the land
issue, the water issue, across the board, is that we have a mecha-
nism inside our State environment agency that brings every inter-
nal State agency and the Federal agencies that touch that, to one
table.

It is a service that we provide to the regulated community, be-
cause any one regulated actor may not see the greater context of
environmental health. If we bring everyone around the table, we
can help share that information so that we are doing the best to
protect the environmental health across all media.

Mr. DESAULNIER. Thank you.

Thank you, Mr. Chairman. Always willing to work with you and
others to try to make the system work more efficiently.

Mr. KNOTT. Thank you, sir.

The Chair recognizes Mr. Perry for 5 minutes.

Mr. PERRY. I thank the chair and thank the witnesses. This to
me falls into the category of “No good deed goes unpunished.”

To me, the radical left has been so hell-bent at stopping tradi-
tional energy power and projects, the things that provide us with
nearly every modern, imaginable good that we have, and the abuse
of the system that we have, to do their bidding.

That is what I have seen over the course of my time here. The
radical left’s weaponization, particularly of section 401 of the Clean
Water Act, is a perfect example of the anti-energy mindset.

It is actually kind of like an anti-civilization mindset taking hold
and being used to attack projects for which they disagree. And as
many have stated here along the line, you get a permit, you think
you are going to work, and then it is actually a strategy to let you
build out as much of the project as possible and stop it at the end
to chill investment for future projects, which is just mind-numbing.

I will give you a couple examples. The State of Washington used
section 401 to kill the Millennium Bulk Terminal Project due to
nonlisted adverse impacts.

Now, they might have all been valid adverse impacts. Unfortu-
nately, none of them related to water quality. And, again, I will re-
mind everybody, this is section 401.

The State of New York used section 401 to deny a pipeline
project in Raritan Bay due to the potential greenhouse gas emis-
sions from the project.

Well, greenhouse gas emissions are unrelated to water quality,
right? This is 401. And, oh, by the way, like, I get that they don’t
love a pipeline. I am not sure I want a pipeline in my backyard,
either.

But so now we are going to put the fuel on a train, and they are
not going to like that, either. So then we are going to buy the fuel
from Russia or some other country that hates us. This is a brilliant
plan.
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The State of Oregon killed an LNG export terminal using section
401 process.

The State of New Jersey denied a water quality permit for a pro-
posed pipeline project, and they actually cited water quality issues.
However, the environmental groups that pushed the State into ac-
tion made it very clear they were just simply in opposition to tradi-
tional energy projects.

Fortunately, during the first term of the Trump administration,
it was identified, this weaponization, for what it is, and took action
to limit the scope of the 401 to actual water quality issues.

And I would cite the gentlelady from Ohio, Representative Sykes.
I was alive when the Cuyahoga River was on fire.

None of us on this committee, probably none of you in the audi-
ence, agree with a pipe coming out of a factory dumping into a
river and filling it with a bunch of stuff that is flammable and kill-
ing—like, none of us agree with that, but that was 50 years ago.
We don’t do that anymore. And to use 401 to stop legitimate
projects for everything other than what 401 is used for, like, has
to be recognized, acknowledged, and something has to be done
about it.

It is vital that Congress acts to make the change permanent.
Last Congress, we took action to do so by passing the Water Qual-
ity Certification and Energy Project Improvement Act through this
committee and included it in H.R. 1.

And it has got to be brought back up and taken across the finish
line. It is an important step to stop the radical assault on tradi-
tional energy projects.

Mr. LaTourette, your Governor Murphy is appointed alternate
commissioner to the Delaware River Basin Commission. God bless
him.

The DRBC, as we know it, is under immense pressure from envi-
ronmental groups that receive significant Federal funding. It is not
just paid for by people out in the community that say, well, we
want it to—it is paid for by tax dollars, to move forward with a ban
on hydraulic fracturing. And Pennsylvania has got a lot of re-
sources, so does New York.

But in doing so, the commission denied Pennsylvanians in the
river basin the ability to access the mineral rights that they them-
selves own, the underpinning of the United States of America and
free society itself. They can’t extract it but for the commission’s ac-
tions.

It has also denied the Nation and the world a critical source of
natural gas at a time of high price and significant volatility in the
market, and, again, we turn to Russia, because of things like the
Jones Act and these type of things, to buy gas for New England.

And I don’t want to be paying those rates, but I don’t think those
people do either, but we can’t get—Pennsylvania can’t get its prod-
uct to market because of this kind of stuff.

The DRBC is an unelected group of bureaucrats. Legislation that
I have offered, the DRILL Now Act, will be reintroduced this week,
and addresses the misguided power grab by the DRBC.

This river basin commission—and there are three of them in
Pennsylvania that cover the State—impose more stringent regula-
tions than the duly elected representatives of the Commonwealth.
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That kind of stuff has got to end, somebody has to be account-
able, and it can’t be people at these commissions that aren’t elected
and impose these kind of—these regulatory prohibitions on the citi-
zenry and our country.

I yield the balance.

Mr. KNoTT. Thank you, Representative Perry. The gentleman
yields back.

Are there any further questions from any members of the sub-
committee who have not yet been recognized?

Seeing none, I ask for unanimous consent to enter into the record
the following letters related to the Clean Water Act permitting:
From the Industrial Energy Consumers of America, dated February
10th, 2025; the Interstate Natural Gas Association of America,
dated February 10th, 2025; American Society of Civil Engineers,
dated February 11th, 2025; the Western States Water Council,
dated February 11th, 2025; the Waters Advocacy Coalition, dated
February 11th, 2025; the Louisiana Department of Environmental
Quality, dated February 11th, 2025; and lastly, the Associated
Builders and Contractors, dated February 11th, 2025.

Without objection, so ordered.

[Mr. Knott’s submissions for the record are on pages 65-79.]

Mr. KNOTT. This concludes our hearing for today. I would like to
thank each one of the witnesses for your time and your testimony.
The subcommittee stands adjourned. Thank you.

[Whereupon, at 12:31 p.m., the subcommittee was adjourned.]
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Letter of February 10, 2025, from Paul N. Cicio, President and Chief Execu-
tive Officer, Industrial Energy Consumers of America, to Hon. Mike Col-
lins, Chairman, and Hon. Frederica S. Wilson, Ranking Member, Sub-
committee on Water Resources and Environment, Submitted for the
Record by Hon. Brad Knott

FEBRUARY 10, 2025.
The Honorable MIKE COLLINS,
Chairman,
House Subcommittee on Water Resources and Environment, Washington, DC 20515.
The Honorable FREDERICA S. WILSON,
Ranking Member,
House Subcommittee on Water Resources and Environment, Washington, DC 20515.

Re: Comments for the Record on Hearing “America Builds: Clean Water Act Permit-
ting and Project Delivery”—44 Natural Gas Pipelines Issue Orders to Manufacturers
to Reduce [ Curtail Use of Natural Gas Due to Inadequate Pipeline Capacity

DEAR CHAIRMAN COLLINS AND RANKING MEMBER WILSON:

The manufacturing sector’s economic growth has never before faced such a grow-
ing crisis as we are faced with today, due to inadequate natural gas pipeline capac-
ity. The recent protracted cold weather has once again shown the fragility of our
nation’s natural gas system as 44 pipelines (see Figure 1) across the country have
issued either operational flow orders (OFOs) or curtailment notices to manufac-
turing companies to reduce demand in order to service the needs of homeowners,
power companies, and LNG exports. When there is inadequate pipeline capacity,
manufacturing companies are always the first to be curtailed. Curtailment can cost
millions of dollars per day, disrupt operations, damage equipment, impact supply
chains for consumer, industrial, and national defense products.

Some manufacturers saw their natural gas prices increase twentyfold. If we do
not reduce our natural gas consumption after notice has been given to do so from
the pipeline, the pipeline can penalize the manufacturer by charging higher prices
ranging from $40 per MMBtu to $120 per MMBtu.

One hundred percent of IECA member companies are from the manufacturing sec-
tor and their competitiveness is dependent upon the affordability of natural gas and
electricity. Natural gas is used as a fuel and feedstock. The U.S. manufacturing sec-
tor consumes 26 percent of the U.S. natural gas and 25 percent of U.S. electricity.
Manufacturing is the only sector that operates 24/7, which requires reliability of
natural gas and electricity.

Weather in December and January challenged the pipeline supply chain of inter-
state, intrastate, and Local Distribution Systems (LDCs). Pipeline warnings/notices
to reduce or curtail supply are now in both winter and summer, more frequent and
severe due to higher demand for electricity generation and LNG exports. Increasing
electrical demand by data centers, crypto currency, and the electrification of the
economy are all intensifying the problem. Despite increased demand, the U.S. En-
ergy Information Administration (EIA) found that the U.S. added record low inter-
state natural gas pipeline capacity in 2022 and 2023.

The manufacturing sector is especially vulnerable along the entire East Coast
from Georgia to New York, which is supplied by the Transco Pipeline. There is zero
availability of firm natural gas pipeline transportation that is needed to expand ex-
isting facilities or invest in new ones. Until there is an increase in pipeline capacity,
we urge electric utilities to not prematurely shut down coal-fired electric generating

(65)
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units. IECA sent a letter to the Federal Energy Regulatory Commission (FERC) on
February 4 urging them to address this issue by holding a Technical Conference.!

We ask Congress to take swift, decisive action to address this urgent problem.
First, we urge Congress to quickly advance energy permitting legislation, which
would expedite the expansion of our nation’s natural gas pipeline network to serve
our nation’s growing demand.2 Second, we urge this Subcommittee to hold a hearing
to allow manufacturing companies to explain the gravity of the impacts of inad-
equate natural gas pipeline supply.

Sincerely,
PauL N. Cicio,
President and Chief Executive Officer, Industrial Energy Consumers of America.

cc: House Committee on Transportation & Infrastructure

The Industrial Energy Consumers of America is a nonpartisan association of leading
manufacturing companies with $1.3 trillion in annual sales, over 12,000 facilities
nationwide, and with more than 1.9 million employees. One hundred percent of
IECA members are manufacturing companies whose competitiveness is largely de-
termined by the cost and reliability of natural gas and electricity. IECA’s sole mis-
sion is to reduce and avoid energy costs and increase energy reliability through ad-
vocacy in Congress and regulatory agencies, such as the Federal Energy Regulatory
Commission. IECA membership represents a diverse set of industries including
chemicals, plastics, steel, iron ore, aluminum, paper, food processing, fertilizer, insu-
lation, glass, industrial gases, pharmaceutical, consumer goods, building products,
automotive, independent oil refining, and cement.

Figure 1
1. Atlanta Gas Light
2. . .. | Acadian: LA
3o Alabama Tennessee Gas Pipeline
4 ANR Pipeline Company
LT Atmos Energy: VA

Blackhills Pipeline

Columbia Gas Transmission Company: MD, VA, PA, WV
Danville Utilities

Dominion Energy: SC

Duke Energy: OH, KY, SC, NC
East Tennessee Natural Gas
Eastern Gas Pipeline

Enable Gas Transmission, LLC
Enterprise Acadian

Enterprise Intrastate
Enterprise Texas Pipeline
Houston Pipeline

Kinder Morgan Texas

Liberty Utilities

Louisville Gas and Electric
Michigan Gas Utilities

MoGas Pipeline

National Grid

Natural Gas Pipeline (NGPL)
NIPSCO

1TECA Requests FERC Hold Technical Conference—No Firm Pipeline Capacity Available on
East Coast for Manufacturing, https://www.ieca-us.org/wp-content/uploads/02.04.25 Request-
for-FERC-Technical-Conference.pdf

249 Consumer Organizations Support Permitting Reform to Build More Natural Gas Pipe-
lines, https:/www.ieca-us.org/wp-content/uploads/07.29.24 Senate House-NG-Pipeline-Coali-
tion-Letter FINAL.pdf
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Figure 1—Continued

26. e Northern Border Ventura
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33. ........... | Peoples Gas
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35, Public Service Company of Colorado
36, e Southern Natural Gas Company

37, Spire MoGas Pipeline

38, Summit Natural Gas

39. Tennessee Gas Pipeline Company

40. Texas Eastern Transmission Pipeline: TX, TN
41. Texas Gas Service

42. ... | Transco: VA, NC, VA, SC, GA

43, ... UG Pipeline

a4, ... Until, Maine Natural Gas
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Letter of February 10, 2025, from Amy Andryszak, President and Chief Ex-
ecutive Officer, Interstate Natural Gas Association of America, to Hon.
Mike Collins, Chairman, and Hon. Frederica S. Wilson, Ranking Member,
Subcommittee on Water Resources and Environment, Submitted for the
Record by Hon. Brad Knott

FEBRUARY 10, 2025.

The Honorable MIKE COLLINS,

Chairman,

Water Resources and Environment Subcommittee, United States House of Represent-
atives, 2165 Rayburn House Office Building, Washington, DC 20515.

The Honorable FREDERICA WILSON,

Ranking Member,

Water Resources and Environment Subcommittee, United States House of Represent-
atives, 2165 Rayburn House Office Building, Washington, DC 20515.

DEAR CHAIRMAN COLLINS AND RANKING MEMBER WILSON,

I am writing to offer the views of the Interstate Natural Gas Association of Amer-
ica (INGAA) for the Subcommittee’s America Builds: Clean Water Act Permitting
and Project Delivery hearing.

INGAA is a trade association representing the interstate natural gas pipeline and
storage industry. Our members transport most of the natural gas consumed in the
United States through a network of approximately 200,000 miles of interstate trans-
mission pipelines. These large capacity, critical infrastructure systems are analo-
gous to the interstate highway system and span multiple states or regions. Our in-
dustry delivers natural gas to end users such as local distribution companies, elec-
tricity generators, industrial manufacturers, and LNG export facilities.

For more than a decade, the shale revolution has gifted our country with abun-
dant natural gas supplies, which has elevated the need for additional infrastructure
to move gas around the country. Pipelines make it possible to deliver North Amer-
ica’s abundant natural gas reserves to fuel our homes, businesses, and the American
economy.

Natural gas infrastructure is inherently reliable, built in compliance with exact
safety regulations and engineering standards. According to the Pipeline and Haz-
ardous Materials Administration (PHMSA), these linear infrastructure networks are
not only the most efficient but also the safest way to transport large energy quan-
tities like natural gas and petroleum products with over 99.999% of all pipeline de-
liveries being made safely each year. The North American Electric Reliability Cor-
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poration indicated in its recent summer assessment that “natural gas supply and
infrastructure is vitally important to electric grid reliability, particularly as variable
energy resources satisfy more of our energy needs ... ” Moreover, the Energy Infor-
mation Administration (EIA) indicated that natural gas was the primary source—
roughly 43 percent—of U.S. utility-scale electricity generation in 2023 and projected
last month in its short-term energy outlook that domestic natural gas demand will
outpace supply over the next two years.

The United States needs a modernized network of natural gas infrastructure to
meet its energy, economic and security goals. Although enactment of the Fiscal Re-
sponsibility Act (FRA) contained incremental permitting improvements, broad re-
forms to the Clean Water Act (CWA) and other statutes are needed to address the
fact that current permitting processes to site and approve new and expanded nat-
ural gas and liquid energy infrastructure remain slow, inefficient and overly liti-
gated. These ongoing challenges hamper access to domestic natural gas resources
and other fuel sources, raise energy costs in certain regions, and in the worst cases,
limit access to energy and create reliability issues during periods of extreme weath-
er.
INGAA applauds the Subcommittee’s interest in potentially advancing legislative
measures that would expedite energy infrastructure permitting and asks that you
consider the following CWA recommendations of importance to the natural gas
transmission pipeline industry.

CWA SECTION 401 ENERGY INFRASTRUCTURE PERMITTING REFORMS.

Section 401 of the Clean Water Act (CWA) adopts a “cooperative federalism” ap-
proach to regulation by giving each State or Tribe a significant, carefully defined
role in regulating discharges into waters of the United States (WOTUS). If an activ-
ity authorized by a federal agency would result in a discharge into WOTUS, the
State or Tribe where the discharge occurs must certify that the discharge complies
with CWA Sections 301, 302, 303, and 307. The federal agency may not authorize
the activity unless the State or Tribe certifies the discharge’s compliance, certifies
compliance subject to specific conditions, or waives its right to certify. Section 401
requires the State or Tribe to determine compliance within a “reasonable period of
time,” not to exceed one year.

Interstate natural gas pipeline projects frequently cross WOTUS, so INGAA mem-
bers’ projects often require a Section 401 certification, which has broad applicability
to a variety of infrastructure projects, including interstate natural gas pipelines,
roads, electric transmission, hydroelectric transmission and flood control. Based on
our experience, Section 401 works well in most States. Certain States have misused
Section 401, however, to burden, delay, or outright veto critical energy infrastruc-
ture projects, namely natural gas pipelines. In so doing, those States disrupt the
role of federal and state authorities, undermine the actions of other States and dam-
age cooperative federalism.

Misuse of Section 401 has taken many forms. For example, States have denied
certification for policy reasons other than protection of water quality. In addition,
States have disregarded or circumvented the one-year time limit on review. Al-
though pipelines can seek judicial review of a State’s certification decision, projects
cannot move forward while the pipeline appeals a denial, and the delay and uncer-
tainty associated with litigation make it costly and time consuming. Indeed, judicial
review of Section 401 certifications presents an additional obstacle to infrastructure
development and in some instances, led to cancellation of projects even when the
project developer was successful in the courts.

Actions by the Environmental Protection Agency (EPA) under the prior Adminis-
tration compounded the uncertainty and risk created by States’ misuse of Section
401. In 2023, the EPA rescinded a rule promulgated by the agency in 20201 to ad-
dress misuse of Section 401 and replaced the rule with one that significantly ex-
pands the scope of Section 401 review to the activity as a whole rather than dis-
charges from the point of discharge. This authorizes the certifying authority to po-
tentially take an overly expansive analysis of the water quality impacts caused by
other aspects of the project potentially unrelated to the discharge that triggered the
certification requirement. INGAA maintains that the 2023 rule? exceeds EPA’s au-
thority under the CWA and affords States and Tribes significantly greater latitude

1 https://www.federalregister.gov/documents/2020/07/13/2020-12081/clean-water-act-section-
401-certification-rule

2https://www.epa.gov/cwa-401/final-2023-cwa-section-401-water-quality-certification-improve-
ment-rule



69

to potentially deny Section 401 certifications to block essential infrastructure devel-
opment on policy grounds unrelated to water quality.

INGAA members need regulatory certainty—consistent, legally sound “rules of the
road”—to invest hundreds of millions of dollars in critical infrastructure projects.
Persistent misuse of Section 401 and regulations that change wildly every few years
undermine this certainty. We urge Congress to act to ensure that States adhere to
their carefully defined role in the CWA’s cooperative federalism framework and that
a reasonable regulatory framework can survive longer than four years. Actions to
clarify the scope of Section 401 review are of paramount importance. Specifically,
we ask Congress to restore cooperative federalism by clarifying that:

e Section 401 authorizes States to review discharges into WOTUS, not the entire
activity subject to federal authorization (including activities which occur in
other states). This clarification would help ensure that states act within appro-
priate limits of their Section 401 authority and confirm compliance with feder-
ally approved water quality criteria as intended by the underlying statute.

e States must base their certification decisions on whether the discharge complies
with the enumerated sections of the CWA, not compliance with other state laws
or policies.

INGAA also urges Congress to address judicial review of Section 401 certification
decisions so that there is an effective, efficient, and predictable process for appealing
State determinations.

CWA SECTION 404 ENERGY INFRASTRUCTURE PERMITTING REFORMS.

Section 404 of the Clean Water Act (CWA) prohibits the discharge of dredged or
fill material into waters of the United States, including wetlands, without authoriza-
tion from the Secretary of the Army, acting through the Corps of Engineers. There
are two types of authorization under Section 404.

First, Section 404 requires an individual permit for discharges with potentially
significant impacts. The agency or a State or Tribe acting through a Corps-approved
program—evaluates applications for an individual permit using a “public interest”
standard and environmental criteria published by the EPA.

Second, Section 404 allows the Corps to establish a general permit that authorizes
discharges that have minimal adverse environmental effects. The general permit re-
duces the length of review for discharges that have minimal effects and meet the
strict set of conditions established in the permit. The CWA provides an additional
limit on the use of a general permit: a district or division commander can revoke
the nationwide permit in a state or other geographic region.

The Corps’ most recent set of general permits3 (Nationwide Permits (NWPs))—
became effective on February 25, 2022, and will expire on March 14, 2026. The
NWPs authorize discharges associated with a variety of industrial projects so long
as those discharges meet each NWP’s stringent criteria. For example, developers
must notify the Corps of certain planned projects prior to construction, which pro-
vides the Corps an opportunity to determine the project’s eligibility for the NWP
program.

The Corps must maintain its NWP program to meet the United States’ energy
needs. To complete work on the pipeline network to deliver natural gas securely,
reliably, and affordably, operators specifically rely on NWP 12, which authorizes dis-
charges from utility lines crossing waters of the United States, including natural
gas pipelines. Without NWP 12, it would be extremely difficult to complete myriad
maintenance, repair, and modernization projects that must be done quickly to pre-
serve the integrity and safety of our systems, including projects required by the
Pipeline Safety Act and the Pipeline and Hazardous Materials Safety Administra-
tion (PHMSA).

Despite the agency’s well-established, effective oversight process, the NWP pro-
gram has been targeted in recent years with various stakeholders filing legal chal-
lenges and urging the prior Administration to revoke NWPs to hinder essential lin-
ear infrastructure projects. In 2022, the Administration launched an inquiry into
whether “modifications or other future actions” with respect to NWP 12 were appro-
priate, creating significant uncertainty as to whether the Corps would maintain an
effective NWP program moving forward.

Like planning under Section 401 under the Clean Water Act, pipelines need to
know the “rules of the road” when investing substantial time and capital into the
planning and completion of critical work their networks. We cannot afford regu-

3https://www.federalregister.gov/documents/2021/12/27/2021-27441/reissuance-and-modifica-
tion-of-nationwide-permits
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latory actions that cast doubt on the availability of the NWP program, which bur-
dens the agency by increasing the need for individual permits for activities that
have only minimal impact, and delays service to the public.

INGAA urges the Corps to reissue all NWPs prior to their scheduled expiration
in March 2026. We also support additional action by Congress to protect the NWP
program and promote regulatory certainty. Introduced in the 118th Congress, H.R.
7073, Creating Confidence in Clean Water Permitting Act, would extend the length
of the Corps’ general permits from five years to ten years. Additionally, H.R. 7023
would clearly define discharge activities within the Corps’ CWA Section 404 author-
ity. These commonsense changes would provide additional certainty for developers
of all types of linear infrastructure, not just natural gas pipelines.

Thank you for your attention to these important matters. INGAA stands ready
to work in a bipartisan manner to enact these CWA reforms and other durable per-
mitting process improvements that enable development of the energy infrastructure
to continue delivering the benefits of natural gas to the American people.

Sincerely,
AMY ANDRYSZAK,
President & CEO, Interstate Natural Gas Association of America.

————

Statement of the American Society of Civil Engineers, Submitted for the
Record by Hon. Brad Knott

INTRODUCTION

The American Society of Civil Engineers (ASCE) appreciates the opportunity to
submit a statement to the House Committee on Transportation & Infrastructure’s
Subcommittee on Water Resources and Environment for its hearing on permitting
regulations under the Clean Water Act. We are grateful to Subcommittee Chairman
Mike Collins and Ranking Member Frederica Wilson for holding this hearing on this
important subject.

Founded in 1852, ASCE is the nation’s oldest civil engineering society. ASCE rep-
resents more than 160,000 members of the civil engineering profession in 177 coun-
tries. As the professionals who design, construct, and maintain critical aspects of the
United States’ water resources, ASCE welcomes the opportunity to offer perspective
on the important subject of Clean Water Act permitting and project delivery.

ASCEFE’s 2021 Infrastructure Report Card

Our nation’s infrastructure is the foundation that connects our businesses, com-
munities, and people. It serves as the backbone of the U.S. economy, and is critical
to the nation’s public health, safety, and welfare. Every four years, ASCE publishes
the Report Card for America’s Infrastructure, which grades 17 major infrastructure
categories using a simple A to F school report card format. In 2021, the nation’s
clean water infrastructure, comprised of stormwater and wastewater infrastructure,
received grades of D and D+ respectively. On March 25, 2025, ASCE will release
the 2025 Report Card for America’s Infrastructure. The 2025 Report Card will
provide an updated snapshot of the nation’s stormwater and wastewater infrastruc-
ture and note areas of progress and ongoing challenges that have been observed
over the past four years.

Reauthorization of the Clean Water Act

For more than 50 years, the Clean Water Act (CWA) has provided a foundation
for ensuring that the nation’s waterways are fishable and swimmable. Since this
landmark law was passed in 1972, the CWA has prevented 700 billion pounds of
pollutants from contaminating the nation’s waterways annually, significantly slowed
the loss of America’s wetlands, and has helped generate billions of dollars in eco-
nomic activity through industries such as fishing and recreation.! Under the CWA,
critical tools like the Clean Water State Revolving Fund (CWSRF) program were
created and have provided billions of dollars to states and communities to support
low interest loans for upgrades to wastewater and stormwater infrastructure. Con-
tinued support for the CWA is critical to ensuring that America’s waterways are
free of pollution and do not pose health and safety risks to the public.

ASCE recognizes the critical importance of providing proper balance between
timely permitting for infrastructure projects and mitigating and preventing harmful

1 https://www.nwf.org/-/media/Documents/PDFs/NWF-Reports/2022/Five-Decades-of-Clean-
Waterl
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effects to the environment. ASCE strongly believes that reforms to permitting proc-
esses should focus on using the best available science to make objective determina-
tions on environmental impacts while streamlining permitting and approval deci-
sions to reduce delays to critical infrastructure projects.

To better protect the health and beneficial use of the nation’s waters, ASCE sup-
ports and encourages the reauthorization of the Clean Water Act.2 Amended several
times since becoming law in 1972, the CWA has not received Congressional reau-
thorization since the Water Quality Act of 1987, which included, among other provi-
sions, the creation of the CWSRF to support low interest financing for stormwater
and wastewater infrastructure capitalization projects.

Reauthorization would provide more consistent access to federal appropriations,
creating greater certainty and planning ability for infrastructure development. It
should also take a stronger approach to non-point source pollution, a leading cause
of water quality challenges, and incorporate a watershed approach which recognizes
the connectivity of water systems across geographical and political boundaries and
brings a wide range of voices and perspectives to the table.

ASCE also encourages any CWA reauthorization be accompanied by the develop-
ment of nationwide best practices supporting sustainable and consistent approaches
to protection of waters which are also mindful of the need to minimize timing of
regulatory processing and associated costs.

Addressing Non-Point Source Pollution

One of the most important functions of the Clean Water Act is the prevention and
mitigation of point-source pollution in the nation’s waters. Point-source pollution is
pollution originating from a distinct and identifiable source, such as a pipe leak,
runoff from sewage treatment plants, and discharge from factories and other indus-
trial facilities. However, ASCE supports the development of more aggressive efforts
under the CWA to address non-point source pollution, which is pollution originating
from more discrete sources such as urban and road runoff, agricultural activity, and
mine runoff. Non-point source pollution has been identified as the leading remaining
contributor to water quality issues, creating harmful effects for drinking water sup-
plies, fisheries, and recreation.? ASCE supports efforts to prevent and mitigate non-
point source pollution through a variety of methods. These include the development
of regulations and mechanisms requiring mitigation of the impacts of non-point
source pollution, increased funding for research into the impact of non-point source
pollution on surface water and groundwater, and improving sustainable best man-
agement practices.*

Watershed Approach

ASCE strongly believes that the most effective way to protect the nation’s waters,
including the mitigation of non-point source pollution, is through a watershed ap-
proach. This approach focuses on water quality and quantity and considers the
connectivity of all systems. It acknowledges the overlapping nature of systems which
cross political and geographical lines and brings all stakeholders from the public
and private sectors to the table. This also allows for the incorporation of local and
regional viewpoints into planning and decision-making processes.?

Conclusion

ASCE greatly appreciates the opportunity to provide the Water Resources and En-
vironment Subcommittee with comments on this critical issue. One of ASCE’s pri-
mary policy goals is supporting proper balance between timely and efficient infra-
structure development as well as reducing and mitigating harmful effects to the en-
vironment. We look forward to working with the committee on how best to address
these issues throughout the 119th Congress.

——

Statement of the Western States Water Council, Submitted for the Record
by Hon. Brad Knott

On behalf of the Western States Water Council (WSWC), we wish to express our
appreciation for the opportunity to provide written testimony on Clean Water Act
(CWA) Permitting and Project Delivery. The WSWC is a bi-partisan government en-
tity created by Western Governors in 1965, representing eighteen states. Our mem-

2 https://www.asce.org/advocacy/policy-statements/ps420---clean-water-act-reauthorization
3 https://www.epa.gov/nps/basic-information-about-nonpoint-source-nps-pollution

4 https://www.asce.org/advocacy/policy-statements/ps461---non-point-source-pollution

5 https://www.asce.org/advocacy/policy-statements/ps422---watershed-management
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bers are appointed by and serve at the pleasure of their respective Governors, advis-
ing them on water policy issues. Our mission is to ensure that the West has an ade-
quate, secure, and sustainable supply of water of suitable quality to meet its diverse
economic and environmental needs now and in the future. The WSWC has long sup-
ported legislation that addresses needs related to the challenges of aging and inad-
equate infrastructure, while ensuring a reliable and secure water supply. The
WSWC also has a long history of involvement in discussions between states and the
federal government related to CWA Sections 401, 402, and 404, including state per-
mitting authorities and jurisdiction over waters of the States and waters of the
United States (WOTUS).

Water in the West is a limited resource. Water must be recognized as a critical
public policy priority given the importance of the resource to our public health, econ-
omy, food security, environment, and the western way of life. We must cultivate a
western water conservation ethic through a greater understanding of and apprecia-
tion for water’s value. A secure and sustainable water future will be determined by
our ability to maintain, replace, expand, and make the most efficient use of critical
water infrastructure. Sustainable water resource management should enhance the
protection and restoration of significant aquatic ecosystems and improve economic
and environmental security.

The West and the Nation depend on an intricate and aging system of weirs, diver-
sions, dams, reservoirs, pipelines, aqueducts, pumps, canals, laterals, drains, levees,
wells, stormwater channels, and water and wastewater treatment and hydroelectric
power plants. Substantial and sustained investments in water project construction,
maintenance, rehabilitation, and replacement are necessary and pay long-term divi-
dends to the economy, public health and safety, and the environment. The federal
government has a significant role in financing and cost-sharing for water-related in-
frastructure, given federal economic and environmental objectives, federal tribal
trust and treaty obligations, past commitments, and federal regulatory mandates.
See WSWC positions #481, #486, #519, and #521—Resolutions Summary, Western
States Water Council.

The CWA Section 101(b) expressly recognizes, preserves, and protects “the pri-
mary responsibilities and rights of States to prevent, reduce, and eliminate pollu-
tion, to plan the development and use (including restoration, preservation, and en-
hancement) of land and water resources. ... ” and Section 101(b)(7) commits re-
sources “to support and aid research relating to the prevention, reduction, and
elimination of pollution and to provide Federal technical services and financial aid
to State and interstate agencies and municipalities in connection with the preven-
tion, reduction, and elimination of pollution.”

CWA Section 101(g) further provides that the primary and exclusive authority of
each state to “allocate quantities of water within its jurisdiction shall not be super-
seded, abrogated, or otherwise impaired by this Act.”

STATE CERTIFICATIONS (CWA 401)

The Western States strongly support the planning and development of critical in-
frastructure and streamlined permitting processes, but such efforts should not come
at the expense of States’ authority to allocate, manage, and protect their water re-
sources. The Council supports a balanced and integrated approach to achieve water
and energy policy goals that plans for the future in sustainable ways, and recognizes
legitimate state water resource and water quality management, protection, and
planning authorities to balance competing water uses. The development of hydro-
power and other federally permitted and licensed projects involving activities that
may impact states’ water quality standards should be appropriately undertaken in
compliance with substantive and procedural state water law and delegated author-
ity under CWA Section 401.

States have responsibly exercised their delegated authority under the CWA Sec-
tion 401 and under state water quality statutes to protect water quality, and they
must consider proposed activities and discharges in light of the States’ designated
water uses and related water quality standards. An overly narrow reading of Sec-
tion 401 would deprive the States of the ability to maintain the very beneficial uses
that the CWA was designed to protect, and would threaten the existing partnership
between state and federal agencies based on cooperative federalism.

CWA Section 401 certification denials by states are rare and carefully considered,
and are not examples of the failure of the system, as the process has been histori-
cally well-understood, reliable and supported by case law that provides certainty for
both state and federal agencies, and the regulated community. The vast majority of
Section 401 certification requests are processed by States within 90 days, well with-
in the one year allowed by current law, with relatively little if any backlog of certifi-
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cation actions. Most delays are typically due to submission of an incomplete applica-
tion, applicants’ non-responsiveness to requests for additional information, the com-
pletion of necessary study requirements, the size and complexity of some projects
(and related impacts), substantive changes to the proposed project requiring further
review, or constraints on state resources.

Substantial and recurring changes to regulatory definitions, policies, and pro-
grams between federal Administrations create uncertainty for co-regulators and the
regulated community, often leading to unreliable results, indecision, inconsistency,
and lawsuits.

Actions taken by the federal government under the 2020 CWA Section 401 Certifi-
cation Rule (85 FR 42210) caused some Western States to issue an increased num-
ber of denials, due to inflexible deadlines that did not accommodate state public en-
gagement laws or allow sufficient time to gather adequate information on project
impacts. The 2020 rule revision led to federal agencies waiving reopener conditions
in nationwide permits imposed on federal projects by States under CWA Section
401, inconsistent with CWA Sections 101(b) and 101(g), Section 27 of the Federal
Power Act, and the Supreme Court ruling under P.U.D. No. 1 of Jefferson County
v. Washington Department of Ecology.

The 2023 CWA Section 401 Water Quality Certification Improvement Rule (88 FR
66558) identified 16 national parks that EPA declared to be “lands of exclusive fed-
eral jurisdiction” and asserted that EPA is the Section 401 certifying authority in
those parks, although States have been the certifying authority in some of those
parks for decades.

The WSWC strongly supports early state engagement in federal permitting and
licensing actions and the coordination of state and federal environmental require-
ments and review processes for critical infrastructure without diminishing state au-
thority. WSWC encourages EPA to consult with affected states regarding certifying
authority in national parks designated as “lands of exclusive federal jurisdiction” in
order to resolve any jurisdictional disputes in a manner that upholds the CWA’s di-
rect grant of Section 401 certifying authority to States and its intent to empower
States to protect water quality within their boundaries.

The WSWC supports any changes that strengthen the deference to state water
laws and do not diminish the primary state authority and responsibility for the ap-
propriation, allocation, development, conservation, and protection of their water re-
sources, including minimum streamflows, and the protection of water quality and
designated uses.

In 1994, the U.S. Supreme Court issued a 7-2 decision declaring that minimum
streamflow requirements are a permissible condition of CWA Section 401 certifi-
cations. A Washington city and local utility district sought a license to build a hy-
droelectric project on the Dosewallips River. The proposed project would reduce the
water flow below the state’s minimum stream flow requirement to protect fish habi-
tat, a state designated use of the water under Section 303 of the CWA. The Wash-
ington Department of Ecology issued a Section 401 certification imposing a min-
imum stream flow requirement as a condition of the hydropower license, and the
applicants objected to the state’s authority to impose water flow requirements.

In P.U.D. No. 1 of Jefferson County v. Washington Department of Ecology, 511
U.S. 700 (1994), the Court upheld a state’s authority to impose conditions under the
Section 401 certification process where necessary to protect a designated use for fish
habitat. The Court rejected the argument that water quality requirements were lim-
ited to discharges under the CWA, noting that Washington’s instream flow require-
ment was necessary to enforce the designated use of the river. The Court said that
the CWA preserves each state’s authority to allocate water quantity between users
and does not limit Section 401 to water quality concerns when protecting designated
uses. Importantly, the Court also rejected an effort to read “implied limitations” into
Section 401 based on a perceived conflict between Section 401 state certifications
and FERC authority under the Federal Power Act and the interpretation in First
ITowa Hydro-Electric Cooperative v. FPC, 328 U.S. 152 (1946).

Again in 2006, the Supreme Court recognized that State 401 certification author-
ity is “ ... essential in the scheme to preserve state authority to address the broad
range of pollution.” S.D. Warren Co. v. Maine Board of Environmental Protection,
547 U.S. 370 (2006), citing 116 Cong. Rec. 8984 (1970).

NPDES PERMITS AND WATER TRANSFERS

The CWA prohibits discharging “pollutants” through a “point source” into a
“water of the United States” without first obtaining a National Pollutant Discharge
Elimination System (NPDES) permit. The permit includes limits on what can be
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discharged, monitoring and reporting requirements, and other provisions to ensure
that the discharge does not violate state water quality standards.

EPA in 40 CFR Part 122.3(i) expressly excluded water transfers from regulation
under the NPDES permitting program, and defined a water transfer as an activity
that conveys or connects waters of the United States to another water of the United
States without subjecting the water to intervening industrial, municipal, or commer-
cial use. The rule relies on EPA’s CWA interpretation and does not limit any ability
of a State to use any available authority, including authority regarding nonpoint
sources of pollution, to protect the water quality of the receiving water body in a
water transfer.

Water transfers and water quality are essential to the social, economic and envi-
ronmental well-being of the Western States. The United States Court of Appeals,
in the cases of Friends of the Everglades v. South Florida Water Management Dist.,
570 F.3d 1210 (11th Cir. 2009), and New York State et al. v. Environmental Protec-
tion Agency, 846 F.3d 492 (2nd Cir. 2017), upheld EPA’s Water Transfer Rule, hold-
ing it to be a reasonable construction of the CWA and therefore entitled to deference
by the Federal Courts and on which decisions the United States Supreme Court
subsequently denied Petitions for Writ of Certiorari.

The WSWC supports EPA’s amendment to its CWA regulations in 40 CFR 122.3()
and supports the codification of 40 CFR 122.3(i) into statute by Congress. The
WSWC has long declared its position that the transport of water through con-
structed conveyances to supply water for various uses without the “addition” of a
pollutant should not trigger federal NPDES permitting requirements, simply be-
cause the transported water contains different chemical concentrations and physical
constituents. The WSWC supports the ability of each Western State to use available
authorities to place appropriate conditions on water transfers to protect water qual-
ity. With few exceptions, States have been delegated full or partial federal authority
to administer the NPDES program and issue permits. Moreover, regardless of the
extent of federal jurisdiction over waters of the United States, States have authority
to protect their waters of the State, including any waters that may not fall under
CWA delegated NPDES permitting authority.

WATERS OF THE UNITED STATES (WOTUS)

The CWA is built upon the principle of cooperative federalism in which Congress
intended the States, the EPA, and the U.S. Army Corps of Engineers (USACE) im-
plement the CWA as partners, delegating co-regulator authority to the States. This
cooperative federalism framework has resulted in significant water quality improve-
ments since the law’s enactment in 1972, and Western States have made great
strides in protecting water quality and coordinating water quality and water quan-
tity decisions. It is imperative that EPA and USACE actively seek meaningful state
consultation, engagement, and participation in the review and development of any
new proposed or final rule to define WOTUS. States are best positioned to manage
the water within their borders because of their on-the-ground knowledge of the
unique aspects of their hydrology, geology, and legal frameworks.

States have both state statutory and constitutional authority pursuant to their
“waters of the state” jurisdiction to protect the quality of waters within their bor-
ders, and such jurisdiction generally extends beyond the limits of federal jurisdiction
under the CWA. Again, CWA Section 101(b) supports the States’ critical role in pro-
tecting water quality as Congress explicitly declared that it did “recognize, preserve,
and protect the primary responsibilities and rights of States to prevent, reduce, and
eliminate pollution.” The Supreme Court has limited the jurisdictional scope of the
CWA in U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985); Solid Waste
Agency of Northern Cook County (SWANCC) v. Corps, 531 U.S. 159 (2001); Rapanos
v. United States, 547 U.S. 715, 723 (2006); and Sackett v. EPA (#21-424).

Perennial streams with a relatively permanent surface water connection to navi-
gable waters are presumptively considered to be under federal CWA jurisdiction
consistent with Rapanos and Justice Scalia’s plurality opinion. In Sackett, the Court
affirmed the phrase “waters of the United States” includes only relatively perma-
nent, standing, or continuously flowing bodies of water.

A one-size-fits-all national approach to federal regulations, guidance, and pro-
grams pertaining to the CWA does not recognize specific conditions and needs in
the West, where water and precipitation can be scarce and a variety of unique
waterbodies exist, including small ephemeral washes and arroyos, snow dependent
intermittent streams, effluent dependent and dominated streams, prairie potholes,
playa lakes, and terminal lakes, as well as numerous man-made reservoirs, im-
poundments, and water and stormwater conveyance structures. Further, there are
physical, biological, and chemical differences between waters, and hydrologic dif-
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ferences, both spatially and temporally, as well as considerable differences in legal
doctrines that govern water in Western States, which mean that federal effort to
clarify CWA jurisdiction will inevitably impact each State differently, thus under-
scoring the need to thoroughly involve States in developing and implementing any
rule so as to clearly respect and avoid conflict with state authority over the regula-
tion of water quality and the allocation of waters and water rights within their re-
spective borders

Any efforts to redefine or clarify CWA jurisdiction have, on their face, numerous
federalism implications that have the potential to significantly impact States and
alter the distribution of power and responsibilities among the States and the federal
government. As co-regulators, States are separate and apart from the general pub-
lic, and have a unique role with the federal government in the development and im-
plementation of any rule to clarify or redefine CWA jurisdiction. Information-shar-
ing does not equate to meaningful consultation, and the uncertainty and differences
of opinion that exist regarding CWA jurisdiction requires EPA and the USACE to
develop and implement federal CWA jurisdiction efforts in authentic partnership
with the States. Uncertainty and differences of opinion have and continue to exist
regarding CWA jurisdiction among States, and challenge EPA and the Corps to de-
velop and implement any new rule in cooperation with the States, based on prin-
ciples of cooperative federalism, and together to provide greater certainty and a
clearer definition of the limits of federal jurisdiction.

As noted above, substantial and recurring changes to regulatory definitions, poli-
cies, and programs between federal Administrations create uncertainty for co-regu-
lators and the regulated community, often leading to unreliable results, indecision,
inconsistency, and lawsuits. Congress and this Administration should ensure that
any federal effort to clarify or define CWA jurisdiction and define Waters of the
United States:

1. Creates an enduring and broadly supported definition.

2. Acknowledges and addresses the needs, priorities, and concerns of states as co-

regulators.

3. Includes robust, meaningful, and representative state participation and con-
sultation in the development and implementation of any rule, acknowledging
the inherent federalism implications.

4. Gives full force and effect to Congress’ intent to maintain a reasonable balance
(it(; 1s(ta)te and federal authority and the purposes of CWA Sections 101(b) and

2).

5. Complies with the limits set by Congress as interpreted by the Supreme Court,
and appropriately incorporates those limits.

6. Specifically identifies waters and features outside the scope of the CWA juris-
diction including but not limited to groundwater and historically recognized ag-
ricultural exemptions.

7. Acknowledges that States have authority to protect all “waters of the state,”
and that excluding waters from federal jurisdiction does not always mean that
they will be exempt from state regulation and protection.

8. Continues to provide access to appropriate technical and financial assistance
to the states to protect and improve water quality under existing EPA pro-
grams without regard to jurisdictional determinations.

9. Provides a clearly delineated process for resolving differences of opinion over
federal and non-federal jurisdiction, and jurisdiction between different States
and Tribes (treated as states).

10. Provides for mapping of jurisdictional waters as a joint federal/state/tribal ef-
fort employing the best available data and tools, with appropriate provisions
and processes for map maintenance.

11. Includes an appropriate delay in the effective date of any new rule or other-
wise allows for a transition enabling states to take such actions as may be
necessary to address any gaps in state law, regulation and protection, and to
ensure sufficient time for tools to be developed by federal agencies, in collabo-
ration with states, that facilitate implementation of the new rule.

12. Recognizes the need to balance definitional clarity with flexibility in imple-
mentation to address the unique landscapes, flow regimes, and legal frame-
works in various regions of the Nation and appropriately weighs all factors
of science, law, and effective policy to draw jurisdictional conclusions that are
appropriate, and that do not impinge on the rights of States.

13. Considers a regional approach to the definitions of terms for foundational and
any categorical waters in the rule and defines regions building upon existing
classification systems based on hydrology, geology, and climate.

14. Provides, in the rule development process, a representative number of states,
as co-regulators, with diverse perspectives and regions to engage actively in
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an integrated way with the EPA and Corps staff to provide direct and effec-
tive feedback on the implementability of a proposed rule which requires
ample time for development of new regulatory language.

EPA VETO AUTHORITY (CWA 404(C))

EPA’s actions in the Section 404 permitting process have not always been con-
sistent with established protocols, creating challenges for States’ engagement and
public and private investment in projects requiring Section 404 permits.

CWA Section 404(c) grants the EPA Administrator the power “to prohibit the
specification (including the withdrawal of specification) of any defined area as a dis-
posal site, and ... deny or restrict the use of any defined area ... as a disposal site,
whenever he determines ... that the discharge of such materials into such area will
have an unacceptable adverse effect on municipal water supplies, shellfish beds and
ﬁsher}; areas (including spawning and breeding areas), wildlife, or recreational
areas.

In 1992, as directed by CWA Section 404(q), EPA and USACE executed a Memo-
randum of Agreement (1992 MOA”) that bound the two agencies to specific proce-
dures for resolving potential disagreements, including “elevation of specific indi-
vidual permit cases ... that involve aquatic resources of national importance.”

WSWC supports the promulgation of regulations and guidance: (1) improving pre-
dictability in Section 404 permitting, specifically the 404(c) and 404(q) processes; (2)
improving communication between federal agencies and States, particularly pro-
viding States with a meaningful opportunity to address EPA concerns prior to the
exercise of its veto power; and (3) requiring EPA to adhere to established Section
404 permitting processes and protocols, and to update those protocols as appropriate
to reflect current procedures.

WSWC also supports documentation of the rationale for any Section 404(c) veto,
including: (1) verification that impacted waters are Waters of the United States; (2)
findings from any Final Environmental Impact Statement pertaining to the pro-
posed project; (3) impacts to municipal water supplies, shellfish beds, fishery areas,
wildlife, and recreational areas; and (4) resolved issues emanating from discussions
between the USACE and EPA.

Thank you for the opportunity to submit our written testimony.

———

Letter of February 11, 2025, from the Waters Advocacy Coalition, to Hon.
Mike Collins, Chairman, and Hon. Frederica S. Wilson, Ranking Member,
Subcommittee on Water Resources and Environment, Submitted for the
Record by Hon. Brad Knott

FEBRUARY 11, 2025.

The Honorable MIKE COLLINS,

Chairman,

Subcommittee on Water Resources and Environment, Committee on Transportation
and Infrastructure, U.S. House of Representatives, Washington, DC 20515.

The Honorable FREDERICA S. WILSON,

Ranking Member,

Subcommittee on Water Resources and Environment, Committee on Transportation
and Infrastructure, U.S. House of Representatives, Washington, DC 20515.

DEAR CHAIRMAN COLLINS AND RANKING MEMBER WILSON:

The Waters Advocacy Coalition (WAC) applauds your leadership in holding to-
day’s hearing on “America Builds: Clean Water Act Permitting and Project Deliv-
ery.” WAC represents a large and diverse cross-section of the nation’s broad busi-
ness community, including the construction, transportation, real estate, mining,
manufacturing, forestry, agriculture, energy, wildlife conservation, and public health
and safety sectors. Our members are vital to building a thriving national economy
and are essential to achieving the nation’s critical infrastructure, manufacturing,
supply chain, transportation, and energy goals.

Our members operate their businesses in compliance with a comprehensive frame-
work of federal and state laws, regulations, and policies. They regularly obtain fed-
eral Clean Water Act (CWA) permits, including dredge and fill permits from the
U.S. Army Corps of Engineers under CWA section 404 and discharge permits from
the U.S. Environmental Protection Agency and state permitting authorities under
CWA section 402. Many of our members also conduct activities under the Corps’ Na-
tionwide Permit program, which provides an important option to expedite projects
that have lower environmental impact. We therefore have a significant interest in
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the Committee’s work to address CWA permitting and project delivery challenges
and opportunities.

For many of our members, CWA permitting can be a major hurdle in moving es-
sential projects forward efficiently. We appreciate the Committee’s work to address
these challenges and ensure that essential projects are not hindered by bureaucratic
delays or uncertainties, while supporting the CWA’s cooperative federalism frame-
work, environmental protection, and the need for a more streamlined, predictable
regulatory framework.

We look forward to working with you to identify opportunities for targeted re-
forms that will help achieve our nation’s ambitious national priorities and support
the communities that depend on these projects.

Sincerely,

AMERICAN EXPLORATION & MINING NATIONAL ASSOCIATION OF HOME

ASSOCIATION. BUILDERS.
AMERICAN FARM BUREAU FEDERATION. NATIONAL ASSOCIATION OF REALTORS.
AMERICAN ROAD AND TRANSPORTATION NATIONAL MINING ASSOCIATION.

BUILDERS ASSOCIATION. NATIONAL ASPHALT PAVEMENT
ASSOCIATED BUILDERS AND ASSOCIATION.

CONTRACTORS. NATIONAL STONE, SAND & GRAVEL
ASSOCIATED GENERAL CONTRACTORS OF ASSOCIATION.

AMERICA THE FERTILIZER INSTITUTE.

RISE (RESPONSIBLE INDUSTRY FOR A
SOUND ENVIRONMENT).

SOUTHEASTERN LUMBER
MANUFACTURERS ASSOCIATION.

LEADING BUILDERS OF AMERICA.
LIQUID ENERGY PIPELINE ASSOCIATION.
NATIONAL CLUB ASSOCIATION.

cc: Members of the Committee on Transportation and Infrastructure

————

Letter of February 11, 2025, from Aurelia S. Giacometto, Secretary, State of
Louisiana, Department of Environmental Quality, to Committee on
Transportation and Infrastructure, Subcommittee on Water Resources
and Environment, Submitted for the Record by Hon. Brad Knott

STATE OF LOUISIANA,
DEPARTMENT OF ENVIRONMENTAL QUALITY,
OFFICE OF THE SECRETARY,
FEBRUARY 11, 2025.

Committee on Transportation and Infrastructure,

Subcommittee on Water Resources and Environment,

U.S. Iéouse of Representatives, 2165 Rayburn House Office Building, Washington,

DC 20515.

Re: America Builds

DEAR CHAIRMAN GRAVES, CHAIRMAN COLLINS, AND RANKING MEMBERS:

I understand that the House Committee on Transportation and Infrastructure’s
Subcommittee on Water Resources and Environment is interested in confronting
challenges with Clean Water Act (CWA) permitting and encouraging federalism in
environmental protection. I am pleased to provide Louisiana’s experience and per-
spective as it relates to the U.S. Environmental Protection Agency and the U.S.
Army Corps of Engineers implementation of CWA Section 404. Louisiana is com-
mitted to protecting the quality of our waters. At the same time, we are committed
to fairness in permitting, economic progress, and natural resource development. I
believe Congress intended that the States would play a critical role in implementing
the CWA within their states. I look forward to working with the Committee to im-
prove the federal-state partnership established under the CWA cooperative fed-
eralism framework.

CWA SECTION 404 PERMITS:

As a primacy state, Louisiana’s Department of Environmental Quality authorizes
over 30,000 environmental permits per year. Currently, the U.S. Army Corps of En-
gineers implements the CWA Section 404 program in the state. Unfortunately, fed-
eral agency overreach through the Section 404 program interferes with the ability
of states to determine economic activity within our borders. Two recent examples
illustrate my concerns.
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1. Corps use of National Historic Preservation Act Section 106 review to delay per-
mits.

In the context of reviewing a CWA Section 404 permit application for development
of a large-scale grain elevator and associated infrastructure, on June 10, 2024, the
U.S. Army Corps of Engineers requested a determination of eligibility from the
Keeper of the National Register of Historic Places under the 36 C.F.R. Part 800 reg-
ulations. At the urging of environmental advocates, the Corps request included a
huge swath of land within the State, over 22,000 acres, far beyond the area of per-
mitted effects identified by the Corps during review of the permit. After prolonged
delay, the applicant withdrew the permit and requested that the Keeper suspend
review of the Corps request due to the absence of any proposed federal action and
no potential effect to historic resources.

Without any jurisdiction or authority, on Oct 16, 2024, the Keeper issued a deter-
mination finding the entire area eligible for listing. The Keeper noted that “the Sec-
tion 106 consultation has since been terminated because the applicant has with-
drawn its permit request, but the Army Corps has stated ... that it is still request-
ing this determination on eligibility.” Going forward, any development within the
22,000 acre boundary must fully comply with the NHPA Section 106. The Corps ille-
gal and overreaching actions were intended to stop all project development within
a substantial area of Louisiana, amounting to federal zoning within our State.

2. EPA’s weaponization of regulations implementing Title VI of the Civil Rights Act.

Under the Biden administration, EPA has taken unprecedented steps to use
EPA’s Title VI regulations to leverage states to include conditions on or preclude
permitting altogether under the guise of preventing “disparate impacts.” EPA’s reg-
ulations, 40 C.F.R. Part 7, prohibit actions that “have or may have the effect of sub-
jecting a person to discrimination.” However, the Supreme Court clarified that Title
VI only prohibits intentional discrimination. Alexander v. Sandoval, 532 U.S. 275,
280-81 (2001). The Court expressed skepticism on the validity of EPA’s regulations.
Id. at 282. Last year, a federal court in Louisiana enjoined EPA from enforcing its
regulations against the State of Louisiana, finding Title VI has no disparate impact
language, only intentional discrimination is prohibited. Louisiana v. EPA, No. 2:23-
cv-692, 2024 WL 250798 (W.D. La. Jan. 23, 2024). The Court found that EPA has
weaponized Title VI as a blanket grant of authority to veto permitting decisions and
that the regulations require decision-makers to evaluate the racial outcomes of their
policies and to make decisions on those racial outcomes. While limiting the decision
to Louisiana, Judge Cain cast doubt on the legality of EPA’s regulations in any
state. Twenty-three states, Louisiana included, requested the EPA amend its regula-
tions to bring them in line with the text of the statute and with the Equal Protec-
tion Clause of the U.S. Constitution. Congress should ensure EPA complies with the
States’ request.

CWA SECTION 404 PROGRAM ASSUMPTION

The CWA Section 404 program remains one of the widely misused federal envi-
ronmental permitting programs. It is for this reason that Louisiana, among several
other states, has expressed interest and even taken steps toward assuming permit-
ting responsibility. On December 18, 2024, EPA published a final rule revising the
regulations governing State and Tribal assumption of the CWA section 404 permit-
ting program. Unfortunately, that rule raises several concerns, particularly with
EPA’s oversight of compliance with CWA 404(b)(1) and determining the list of
waters that would be retained as federally regulated waters. As written, the final
rule will do little to motivate states to seek assumption. Congress should require
EPA to withdraw that rule and publish a new rule that reflects state input.

I appreciate the opportunity to provide the Department’s view on these important
permitting issues.

Sincerely yours,
AURELIA S. GIACOMETTO,
Secretary, State of Louisiana, Department of Environmental Quality.

———
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Letter of February 11, 2025, from Kristen Swearingen, Vice President, Leg-
islative and Political Affairs, Associated Builders and Contractors, to
Hon. Mike Collins, Chairman, and Hon. Frederica S. Wilson, Ranking
Member, Subcommittee on Water Resources and Environment, Submitted
for the Record by Hon. Brad Knott

FEBRUARY 11, 2025.

The Honorable MIKE COLLINS,

Chairman,

Committee on Transportation and Infrastructure, Subcommittee on Water Resources
and Environment, U.S. House of Representatives, Washington, DC 20515.

The Honorable FREDERICA S. WILSON,

Ranking Member,

Committee on Transportation and Infrastructure, Subcommittee on Water Resources
and Environment, U.S. House of Representatives, Washington, DC 20515.

DEAR CHAIRMAN COLLINS, RANKING MEMBER WILSON AND MEMBERS OF HOUSE
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE’'S SUBCOMMITTEE ON WATER
RESOURCES AND ENVIRONMENT:

On behalf of Associated Builders and Contractors, a national construction indus-
try trade association with 67 chapters representing more than 23,000 members,
thank you for holding the hearing, “America Builds: Clean Water Act Permitting
and Project Delivery.” ABC members play a significant role in building America’s
infrastructure and seek to inform the committee of legislative opportunities to re-
sponsibly streamline CWA Section 404 permitting by eliminating persistent statu-
tory barriers to state assumption.

Section 404 prohibits the deposition of dredge or fill material into the waters of
the United States without a permit. The U.S. Army Corps of Engineers exclusively
administers Section 404 in every state except Michigan and New Jersey. Completion
of the USACE Section 404 permitting process averages nearly 800 days and nearly
$300,000 in applicant administrative costs per permit, frustrating action on Amer-
ica’s critical housing and infrastructure priorities.

The recent divestiture in federal court of Florida’s Section 404 authority exempli-
fies persistent statutory barriers to state implementation, contrary to the CWA’s ex-
plicit preservation of states’ “primary responsibilities and rights” to ensure the in-
tegrity of water resources. Improving the statutory framework would eliminate du-
plicative permitting, achieve decisional consistency, and promote transparency by
reducing points of contact for permittees. For example, at the time of Florida’s Sec-
tion 404 assumption, Florida’s state-administered wetland program covered 86% of
waters subject to concurrent USACE permitting, and permitted in 17 days the same
activity in the same waterway that USACE permitted in 300 days.

Congress should enact amendments consistent with the following recommenda-
tions to simplify Section 404 assumption and vest states with the authority to exert
the superior efficiency, consistency, and transparency achievable via localized ad-
ministration of wetland permitting.

o Authorize Endangered Species Act Section 7 liability protection to flow through
state or tribal Section 404 enforcement agencies: Congress should allow states
to secure Endangered Species Act Section 7 incidental take permits covering all
state-administered Section 404 program permittees, subject to adequate state
regulatory provision for subsequent species- and site-specific U.S. Fish and
Wildlife Service or National Marine Fisheries Service determinations.

e Authorize states and tribes that assume Section 404 authority to issue permits
of equivalent duration to USACE Section 404 permits: Congress should ensure
parity in the duration of permits issuable by USACE and state authorities by
substituting the present five-year lifetime of state-issued permits under Section
404 with provision that state permits may not exceed statutory or regulatory
limitations governing the duration of permits issued by USACE.

o Clarify that states and tribes may assume authority to issue Section 404 permits
for discharges into a portion of assumable waters: Congress should eliminate the
current “all or nothing” assumption framework and afford states latitude to ad-
minister permitting for those activities and assumable waters they are best
equipped to manage.

e Authorize expenditure of EPA Wetland Development Grant Program funding to
offset continuing state Section 404 implementation costs by supplementing state
fee-for-service revenues: In view of the potential for wider Section 404 assump-
tion to relax demands on federal personnel and resources, Congress should at
minimum eliminate present obstacles to expenditure of existing federal funding
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for state water quality programming on continuing administration of assumed
programs.

ABC appreciates the opportunity to comment on today’s hearing and looks for-
ward to working with the committee during the 119th Congress.
Sincerely,
KRISTEN SWEARINGEN,
Vice President, Legislative and Political Affairs,
Associated Builders and Contractors.

——

Letter of February 11, 2025, from Amanda E. Eversole, Executive Vice
President and Chief Advocacy Officer, American Petroleum Institute, to
Hon. Mike Collins, Chairman, and Hon. Frederica S. Wilson, Ranking
Member, Subcommittee on Water Resources and Environment, Submitted
for the Record by Hon. Mike Collins

FEBRUARY 11, 2025.

The Honorable MIKE COLLINS,

Chair,

Subcommittee on Water Resources and Environment, 2165 Rayburn House Office
Building, Washington, DC 20515.

The Honorable FREDERICA WILSON,

Ranking Member,

Subcommittee on Water Resources and Environment, 2165 Rayburn House Office
Building, Washington, DC 20515.

DEAR CHAIRMAN COLLINS AND RANKING MEMBER WILSON:

The American Petroleum Institute (API) writes regarding the upcoming Water Re-
sources and Environment Subcommittee Hearing: “America Builds: Clean Water Act
Permitting and Project Delivery” on Tuesday, February 11, 2025.

API is committed to meeting the challenge of providing affordable and reliable en-
ergy while continuing to reduce emissions. As the leading trade association rep-
resenting the entire value chain of the U.S. oil and natural gas industry, API sup-
ports policies that strengthen our nation’s energy security and economy and protect
our environment. Permitting reform, including changes to the Clean Water Act, is
essential to unlocking investments in the infrastructure we need to build to unleash
American energy.

Investments to modernize infrastructure, including expanding current pipeline ca-
pacity and building new capacity, can help ensure that energy remains affordable
for American consumers, create good-paying jobs, give U.S. manufacturers a com-
petitive advantage through lower energy and raw material costs, and provide rev-
enue to local, state and federal governments. Yet, decades-long challenges with the
existing permitting process have hampered the development of critical infrastruc-
ture projects and jeopardized American energy security.

Many of those permits are issued at the state or federal level under the Clean
Water Act (CWA) when a project may impact navigable waters. The permitting proc-
ess can take years, and those delays can lead to skyrocketing project costs or even
cancellation. Last Congress, this committee passed two bills—H.R. 1152 and H.R.
7023—that would have made meaningful reforms to the CWA to create a more con-
ducive environment for moving critical projects forward.

H.R. 1152 would have helped ensure that water quality certifications reviewed
and issued by states, tribes or EPA under Section 401 are limited to direct water
quality impacts from point source discharges to navigable waters and are not be
used by certifying agencies as a de facto veto of critical energy projects. H.R. 7023
would have codified the Nationwide Permit (NWP) Program under Section 404 to
ensure the ongoing viability of the program for linear infrastructure projects and ex-
tended the reissuance period to provide greater regulatory certainty. We are pleased
to see the committee revisit this important topic this Congress and hope to see legis-
lation reintroduced that aligns with the following recommendations for CWA per-
mitting reform:

Section 401:

e Clarify that it applies only to federal activity—Need for certification arises only
when a federally licensed or permitted activity has the potential to result in a
discharge from a point source into a “water of the United States.”

e Scope of reviews—Certification review is limited to assuring that a discharge
from a Federally licensed or permitted activity will comply with water quality
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requirements. Certification review shall not include review of other sources, in-
direct impacts, and/or the “activity as a whole.”

o Start of the clock—Certification review period commences upon the date of the
certifying authority’s receipt of a request for certification, and this review period
cannot exceed one year, as specified in the statute.

e Prohibit withdrawal | resubmit—Certifying authorities should not be allowed
to restart the one-year time review requirement solely by recommending with-
drawal and/or resubmission of applications.

o Clear application requirements—Require states to publish requirements for cer-
tification requests and require states to notify applicants within 30 days of re-
ceipt of application whether the states have all the materials needed to process
a certification request.

o Determinations—Final decisions on whether to grant, grant with conditions or
deny a request for certification must be in writing and based only on local water
quality reasons, and certifying authorities must provide rationale for decision.

e Conditions—Each certification condition should be supported by an explanation
for why the condition is necessary to certify compliance with water quality re-
quirements and supported with a citation to applicable legal requirements that
protect water quality.

Section 404:

o NWP renewals—Extend the reissuance cycle for NWPs from five to ten years,
which would help provide increased regulatory certainty for project developers
and avoid potential disruption to critical infrastructure projects.

o Confined EPA Authority—Ensure that EPA does not pre-emptively bar potential
activities requiring a CWA Section 404 permit before there is an applicant or
a project; for EPA to make a veto determination under 404(c), an entity must
apply for an actual Section 404 permit with the Corps.

e One NWP—To help ensure predictability for project developers, clarify that one
linear project can be authorized under one NWP, even if there are multiple
owners or developers and even if there are multiple crossings of the same water
body in different places or multiple water bodies in the same location.

o Consultation—Because the Corps’ issuance and reissuance of NWP 12 is limited
to only those activities that have “no effect” on listed species or designated crit-
ical habitat, clarify that consultation under the Endangered Species Act is not
required.

e Use for oil | pipelines—Ensure that the Administration maintains NWP 12 for
activities associated with oil and natural gas pipelines that do not result in the
loss of greater than 2 acre of Waters of the United States for each single and
complete project.

o Judicial review—Include a provision to ensure that an action seeking judicial
review of an individual or general permit under section 404 must be filed no
later than 60 days from the date the permit is issued. In addition, ensure that
if a federal court remands or vacates a permit under section 404, the issuer of
the permit must act on the remand or vacatur no later than 180 days from the
date the permit is remanded or vacated. In addition, ensure that those permits
already approved as of the date of enactment are not subject to challenge.

Applying these reforms to Section 401 and 404 of the CWA would help create a
more conducive environment for moving critical projects forward by providing a
more transparent, timely and consistent process.

API looks forward to working with Congress to advance meaningful bipartisan
permitting reform this year.

Sincerely,
AMANDA E. EVERSOLE,
Executive Vice President and Chief Advocacy Officer,
American Petroleum Institute.

CC: The Honorable Sam Graves, Chair, House Committee on Transportation and
Infrastructure
The Honorable Rick Larsen, Ranking Member, House Committee on Transpor-
tation and Infrastructure
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Letter of February 11, 2025, from Rich Nolan, President and Chief Execu-
tive Officer, National Mining Association, to Hon. Mike Collins, Chair-
man, and Hon. Frederica S. Wilson, Ranking Member, Subcommittee on
Water Resources and Environment, Submitted for the Record by Hon.
Mike Collins

FEBRUARY 11, 2025.

The Honorable MIKE COLLINS,

Chairman,

Subcommittee on Water Resources and Environment, Committee on Transportation
and Infrastructure, U.S. House of Representatives, Washington, DC 20515.

The Honorable FREDERICA S. WILSON,

Ranking Member,

Subcommittee on Water Resources and Environment, Committee on Transportation
and Infrastructure, U.S. House of Representatives, Washington, DC 20515.

DEAR CHAIRMAN COLLINS AND RANKING MEMBER WILSON:

On behalf of the National Mining Association (NMA) and our nearly 280 member
companies and organizations, I applaud your leadership in holding today’s hearing
on “America Builds: Clean Water Act Permitting and Project Delivery.”

The NMA is the only national trade organization that serves as the voice of the
U.S. mining industry and the hundreds of thousands of American workers it em-
ploys before Congress, the federal agencies, the judiciary, and the media, advocating
for public policies that will help America fully and responsibly utilize its vast nat-
ural resources. We work to ensure America has secure and reliable supply chains,
abundant and affordable energy, and the American-sourced materials necessary for
U.S. manufacturing, national security, and economic security, all delivered under
world-leading environmental, safety, and labor standards. The NMA has a member-
ship of more than 280 companies and organizations involved in every aspect of min-
ing, from producers and equipment manufacturers to service providers.

The NMA and our members support regulations that both foster environmental
protection and promote responsible development. Our members operate under a
comprehensive framework of federal and state laws, regulations, and policies that
govern nearly every inch of a mine site. Our members regularly obtain Clean Water
Act (CWA) section 404 dredge and fill permits from the U.S. Army Corps of Engi-
neers (Corps) and CWA section 402 National Pollutant Discharge Elimination Sys-
tem (NPDES) permits from the U.S. Environmental Protection Agency (EPA) and
state permitting authorities. We therefore have a significant interest in the Commit-
tee’s work to identify challenges and opportunities in the CWA permitting process.

Mining companies rely on fair, consistent, and predictable permitting processes to
support our national priorities and remain competitive in the global economy. But
for too long, regulatory uncertainty in the permitting process has delayed projects,
chilled investment in U.S. mining operations, and inhibited the ability to mine the
raw materials on which our nation’s energy, infrastructure, manufacturing, and
mining supply chains depend. The U.S. already has one of the longest mine permit-
ting processes in the world. A recent report by S&P Global found that it takes an
average of 29 years to bring a mine online in the U.S.—longer than any other coun-
try except Zambia, which takes 34 years.! These delays have real world con-
sequences. Unexpected delays alone can reduce a typical mining project’s value by
more than one-third, and the higher costs and increased risk that can arise from
a prolonged permitting process can cut the expected value of a mine in half before
production even begins.? Permitting uncertainty can also cause project proponents
and investors alike to look outside the U.S. when determining where to invest and
develop projects. This puts our nation’s supply chain independence at risk and cre-
ates a dangerous situation where we become increasingly import-dependent on nec-
essary materials from adversarial countries.3

For our members, CWA permitting is often a significant hurdle to executing crit-
ical projects efficiently and effectively. The NMA appreciates the Committee’s work
on addressing CWA permitting challenges and strongly supported key provisions of

1S&P Global, Mine Development Times: The U.S. in Perspective (June 2024), available at
https:/cdn.ihsmarkit.com/www/pdf/0724/SPGlobal NMA DevelopmentTimesUSinPerspective
June_ 2024.pdf.

2SNL Metals & Mining, “Permitting, Economic Value, and Mining in the United States,” at
9 (June 15, 2015), available at https:/nma.org/wp-content/uploads/2016/09/
SNL_ Permitting Delay Report-Online.pdf (last visited Feb. 11, 2025).

3SNL Metals & Mining, “Permitting, Economic Value, and Mining in the United States,” at
9 (June 15, 2015), available at https:/nma.org/wp-content/uploads/2016/09/
SNL_ Permitting Delay Report-Online.pdf (last visited Feb. 11, 2025).
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the 118th Congress’ H.R. 7023, Creating Confidence in Clean Water Permitting
Act.45 Specifically, we supported Sections 2, 5, and 6. Those provisions would pro-
mote transparency in EPA’s water quality criteria development process; provide reg-
ulatory certainty in shoring up the existing CWA section 402(k) permit shield provi-
sion; and clarify timing of the CWA section 404(c) veto process to support fairness
and predictability.

In addition to these provisions in H.R. 7023, the NMA also encourages the Com-
mittee to explore statutory revisions to the CWA Section 401 state certification proc-
ess to clarify the factors states and authorized Tribes can consider in their review;
support the reauthorization of the Corps’ current suite of Nationwide Permits; pro-
mote flexibility in the compensatory mitigation process; and find ways to help states
and the federal government work together to support the CWA’s cooperative fed-
eralism framework.

The NMA stands ready to assist the Committee on identifying opportunities to
improve the CWA permitting process to support domestic mining. We look forward
to working with your teams on next steps.

Sincerely,
RicH NOLAN,
President and Chief Executive Officer, National Mining Association.

——

Letter of February 20, 2025, from T. Lane Wilson, Sr. Vice President and
General Counsel, The Williams Companies, Inc., to Hon. Mike Collins,
Chairman, and Hon. Frederica S. Wilson, Ranking Member, Sub-
committee on Water Resources and Environment, Submitted for the
Record by Hon. Mike Collins

FEBRUARY 20, 2025.

The Honorable MIKE COLLINS,

Chairman,

Committee on Transportation and Infrastructure, Subcommittee on Water Resources
and Environment, United States House of Representatives, 2251 Rayburn House
Office Building, Washington, DC 20515.

The Honorable FREDERICA S, WILSON,

Ranking Member,

Committee on Transportation and Infrastructure, Subcommittee on Water Resources
and Environment, United States House of Representatives, 2251 Rayburn House
Office Building, Washington, DC 20515.

DEAR CHAIRMAN COLLINS AND RANKING MEMBER WILSON:

Thank you for holding this important Hearing in the U.S. House of Representa-
tives Committee on Transportation & Infrastructure Subcommittee on Water Re-
sources and Environment about the need for commonsense Clean Water Act (CWA)
permitting reforms.

Williams is a trusted energy industry leader committed to safely, reliably, and re-
sponsibly meeting growing energy demand. We use our 33,000-mile pipeline infra-
structure to serve 12 key supply areas and handle about one-third of the nation’s
natural gas. We operate Transco, the country’s largest interstate natural gas net-
WOI‘I}, with more than 40 percent more volume than the next largest natural gas
pipeline.

PIPELINES ARE ESSENTIAL, PIPELINES POWER AMERICA

Pipelines are the safest, cleanest, and most cost-efficient means of transporting
energy. The U.S. Department of Transportation recognizes that pipelines are essen-
tial infrastructure capable of moving greater volumes of energy resources than any
other mode of transportation.

Oil and natural gas account for 74 percent of our nation’s energy mix—nearly all
of that product is transported via pipeline.t

4National Mining Association, “Transportation and Infrastructure Clean Water Act Letter of
Support,” (January 2024), available at https:/mma.org/wp-content/uploads/2025/02/TI-CWA-Let-
ter-of-Support-1-30-23-Final.pdf

5Waters Advocacy Coalition, ““Waters of the United States’ Implementation,” (March 2024),
available at https:/nma.org/wp-content/uploads/2024/06/FINAL-WAC-Letter-on-WOTUS-Imple-
mentation-Questions.docx

ihttps:/www.eia.gov/energyexplained/us-energy-facts/
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Regions of the country where pipelines are more abundant see lower energy costs,
and it is no coincidence that regions with higher energy costs are known for overly
aggressive permitting regimes or abuses of the permitting process to block or cancel
interstate natural gas pipeline projects.

During peak demand, New England experiences extremely high price spikes com-
pared to other areas of the country. For example, gas prices have spiked numerous
times during winter months in New England (as high as $75 per MMBtu) in the
past decade, while prices have remained moderate and more stable in Southwest
Pennsylvania (consistently under $5 per MMBtu), where abundant supplies have
adequate pipeline outlets to serve peak demand.

Growth in U.S. natural gas is driven by LNG exports, data center growth, elec-
trification, and a general increase in energy consumption. Lower-48 gas demand
growth driven by LNG exports is expected to more than double by 2030, with an
additional 13.2 Bef/d of growth expected from 2024-2030.i

Electricity demand is also experiencing 10 times faster growth per year this dec-
ade than what was seen in previous decades, driven by the energy needs of artificial
intelligence and the emergence of new, large-load data centers. U.S. data center
power demand is expected to more than double from about 22 GW in 2023 to 45
GW in 2030 per S&P base case, requiring as much as 4 Bcf/d of incremental gas
demand. It is notable, however, that this new technology’s demand needs could be
underestimated. If combined-cycle gas-fired generation provided 100 percent of the
electricity for the range of forecasts already presented, it could translate into incre-
mental U.S. demand for power as high as 12 Bcef/day.

This growing demand cannot be met by intermittent resources such as wind and
solar. In fact, excluding this forecasted growth, to replace the energy supplied by
natural gas to New York’s homes and businesses in February 2023 alone, New York
would need 285 times more utility scale solar installations than the state had in
2022 and enough solar panels to cover 549,000 football fields. And it would require
$1 trillion in solar construction costs.iil

Additionally, Americans cannot rely on intermittent wind and solar to meet de-
mand during peak hours or extended weather events. The U.S. saw record high
power demand in 2023, averaging 35.2 Bef/d (2.1 Bef/d higher than in 2022), even
as wind and solar grew. And peak day demand for natural gas hit a record high
of 54.8 Bef/d in August of 2024, highlighting the continued need for reliable natural
gas to meet peak day needs and back up intermittent resources.

Peak day gas demand for power generation is expected to increase across all
major Independent System Operators (ISO), due to the growth in electrification, ar-
tificial intelligence (AI), and data center growth.

AMERICA NEEDS MORE PIPELINES TO MEET GROWING DEMANDS AND ENSURE
NATIONAL SECURITY

Data centers driving advancements in artificial intelligence will be built overseas
if we do not build the critical energy infrastructure required to support their oper-
ations here. The U.S. has the abundant energy resources to meet this need, but a
byzantine permitting system coupled with fervent opposition to human advancement
from activist groups makes building infrastructure unnecessarily challenging. To en-
sure America’s long-term competitiveness, Congress must prioritize permitting re-
form.

Demand for natural gas has increased 43 percent since 2013, while the capacity
of infrastructure to support the demand has only grown 25 percent. Without action,
the gap between demand and physical infrastructure will grow as Al tools become
more critical to the U.S. in a competitive world marketplace. This gap will continue
to impact reliability and affordability and harm American consumers.

It generally takes our industry about nine months to build a large natural gas
pipeline safely and in a way that has little environmental footprint, but it can take
years to get a project approved by government agencies. America’s permitting sys-
tem is labyrinthian by any reasonable measure, requiring projects to receive dupli-
cative approvals from dozens of federal and state agencies.

Beyond the permitting process, there are also significant litigation risks from
groups weaponizing regulatory loopholes and misusing environmental statutes to

ii Source: Wood Mackenzie North America Gas, Investment Horizon Outlook, November 2024.

iii Williams’ analysis utilizing data from S&P Global Platts, US Energy Information Adminis-
tration, Environmental Protection Agency and National Renewable Energy Laboratory. To re-
place the natural gas Btus that NY state’s residential/commercial customers used on 02/3/2023,
it would take 285x more utility scale solar installations than the state had in 2022.
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delay and cancel projects. Virtually every pipeline project encounters these costly
and time-consuming delays. It has become a feature of the system.

There are three key steps to streamlining the regulatory process that Congress
can take to help ensure that we have the infrastructure needed to meet growing en-
ergy demands:

1. Policymakers need to empower the Federal Energy Regulatory Commission
(FERC). Currently, a single activist state can block a proposed interstate nat-
ural gas project, regardless of the benefits it would bring, through an abuse
of the Clean Water Act’s section 401 review process. FERC already considers
water quality issues as a part of its National Environmental Policy Act (NEPA)
analysis, so bringing the section 401 review process under FERC would create
efficiencies and prevent any one state from obstructing interstate commerce.

2. Congress needs to reform judicial review, providing for the courts to fairly re-
view the actions and decisions of govemment agencies, such as the Bureau of
Land Management (BLM), the Environmental Protection Agency (EPA), and
FERC, to cut back on lawfare that leaves good projects languishing for months,
if not years. The best way to accomplish this reform is to alter the evidentiary
standard to provide greater durability for federal authorizations and principled
guard rails to ensure challenges of the authorization are based on evidence, not
harmless gaps in the administrative process. A challenge should only be suc-
cessful if its proponent is able to present evidence that establishes clearly and
convincingly that a permit authorization was improper. Otherwise, the author-
ization should stand.

3. Lastly, but equally as important, is fixing the remedy allowed under the NEPA,
the procedural statute that is wrongly being used to delay, deny, and cancel
energy infrastructure. NEPA litigation should be limited to the purpose of the
statute—to inform the public, Defects in a NEPA analysis should only result
in further disclosures, not in unduly delaying or cancelling a project.

These reforms would allow interstate natural gas pipelines, as well as other en-
ergy infrastructure, to be built to meet demand. We must come together to ensure
the Clean Water Act, NEPA, and judicial review of agency decisions are working
for the American people—not preventing progress and competitiveness in the name
of politics.

WEAPONIZATION OF CLEAN WATER ACT SECTION 401

Section 401 of the Clean Water Act applies to all energy and infrastructure
projects that require a federal permit and which may cause a discharge to a water
of the United States. Pursuant to section 401, states and tribes are required to ei-
ther certify that a project is protective of water quality or waive the certification
requirement. Section 401 allows state and tribal participation in federal permitting
procedures that may otherwise exclude or preempt such input. The certification
process must be completed before a federal permit may be issued.

Each year, thousands of federal permit applications are submitted for projects
that will require section 401 certifications, including traditional energy projects and
new critical infrastructure that will drive the deployment of lower carbon emission
energy sources. For example, an energy infrastructure project that impacts a federal
wetland or water requires authorization from the Army Corps of Engineers under
CWA section 404 or the Rivers and Harbors Act section 9 or 10. Annually, the Army
Corps issues nearly 3,500 individual permits and authorizes more than 50,000
projects under general permits. Every single Army Corps individual permit, and
many general permits, require a section 401 certification. Army Corps-permitted
projects include large wind and solar generation, new transmission lines to bring
remote renewable generation to load centers, and critical minerals exploration and
mining that is essential to support the burgeoning battery storage and electric vehi-
cle economies.

Additionally, the Federal Energy Regulatory Commission issues 44 federal li-
censes, and EPA issues 125 federal discharge permits annually. Most, if not all, of
these permits also require a section 401 certification.

Ambiguous language in the statute, along with a lack of federal oversight, has led
to confusion over the scope, timing, and procedures that are applicable to section
401 certifications. These circumstances have also led some states to interpret the
section 401 authority very broadly and to delay certification decisions for years or
even decades. While most states focus their section 401 review on potential water
quality impacts, as the Clean Water Act requires, some states have used the section
401 program to veto projects that do not align with, for example, state energy policy.
Similarly, while most states act on a certification request within the statutory one-
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year period, some states have adopted practices, like withdraw-and-resubmit proce-
dures, and denials without prejudice, that result in a years-long or decades-long cer-
tification process. These ambiguities create opportunities for bad faith project delay
and veto of interstate projects.

As The Wall Street Journal reported, “pipeline projects have been blocked that
would deliver gas from prolific shale-gas fields in Pennsylvania, Ohio, and West Vir-
ginia.” Williams has some specific examples of how CWA section 401 has been
weaponized against pipeline projects.

CONSTITUTION AND NESE PIPELINE DELAYS RESULTED IN HIGHER COSTS, LOST
EcoNoMICc OUTPUT IN THE NORTHEAST

The Cuomo administration’s denial of the water quality permits needed for the
Constitution pipeline project blocked jobs, decreased tax revenue, and increased
emissions in economically challenged areas. In addition, this denial has placed the
region’s grid reliability at risk.

The $683 million Constitution project was to bring natural gas from the Marcellus
Shale in Susquehanna County, Pennsylvania, to Schoharie County, New York,
where it would have connected to two existing interstate natural gas pipelines (Iro-
quois Gas Transmission and Tennessee Gas Pipeline) that directly serve New York
and New England. The U.S. Chamber of Commerce found that the delay of the Con-
stitution Pipeline had resulted in $3.9 billion in loss economic output and over
23,000 job-years of work for the region.

Water quality permits are to be granted or denied within one year, but the Con-
stitution Pipeline endured New York’s repeated delays of its Clean Water Act Sec-
tion 401 certificate application based on meritless claims related to the “complete-
ness of the application.” These delays were compounded by New York’s efforts to
restart the one-year shot clock every time a new submission was made.

Specifically, in 2014, New York requested that Constitution rescind, update, and
resubmit its application. In 2015, the New York State Department of Environmental
Conservation (NYDEC) requested the company do so again. In 2016, two years after
its initial receipt, New York denied the application claiming it lacked “sufficient in-
formation to enable the Department to determine if the Application demonstrates
compliance” with New York water quality standards. In the wake of Hoopa Valley
and associated precedents around Millennium Pipeline, on August 28, 2019 the Fed-
eral Energy Regulatory Commission (FERC) confirmed that New York had waived
its CWA section 401 authorities through its dilatory requests for more information.
Unfortunately, eight years of arbitrary regulatory and litigation delays, along with
changing market conditions, prompted the project sponsors to pull the plug on the
project on February 21, 2020.

Northeast Supply Enhancement (NESE), another project killed by New York based
on meritless water quality grounds, serves as another example. New York first de-
nied NESE’s water quality permit on May 15, 2019, and then did so again on May
16, 2020, after a resubmittal. New Jersey followed suit. Though the Cuomo Admin-
istration previously expressed concerns over climate impacts, Governor Andrew
Cuomo sent a letter to National Grid saying that it should pursue more emissions-
intensive and less safe means of delivering natural gas like trucks, barges, and
ships, rather than pipelines. Despite his administration blocking a pipeline meant
to expand service to New York customers and reduce reliance on higher emitting
energy sources, he demanded that National Grid find alternatives or lose its fran-
chise in the New York City metropolitan area. Without pipelines, New York state
and local officials need to “grapple with the potential need for new trucked gas sup-
plies and associated infrastructure, as well as the risk for supply disruptions and
moratoriums in coming years.”—Politico, 2020xiii

Without changes to section 401 that provide greater clarity and regulatory cer-
tainty, the literally thousands of energy infrastructure projects subject to section
401 each year could also be subject to the weaponization of section 401.

CONCLUSION: CONGRESS CAN PROVIDE MUCH-NEEDED CERTAINTY FOR PERMITTING
PROJECTS

Congress can instill certainty and spur increased investment of capital in Amer-
ican energy infrastructure, unleashing a renaissance in American manufacturing
and an advancement of national security, all with American energy resources.

Pipelines power America, and our country and its citizens have received the bene-
fits of this large-scale infrastructure for years. We should not take this historical
benefit for granted and let competing countries rapidly build out their own infra-
structure, while our permitting system continues to stifle ours. The timing is perfect
for meaningful permitting reform that includes pipelines.
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Real permitting reform will put the U.S. on a path to meet the ever-growing need
for energy and a path to achieve human flourishing. The changes will cost taxpayers
nothing while paying a world of dividends.

Sincerely,
T. LANE WILSON,
Sr. Vice President and General Counsel, The Williams Companies, Inc.
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