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EXAMINING COMPETITION AND CONSUMER
RIGHTS IN HOUSING MARKETS

TUESDAY, OCTOBER 24, 2023

UNITED STATES SENATE,
SUBCOMMITTEE ON COMPETITION POLICY, ANTITRUST,
AND CONSUMER RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:37 p.m., in Room
226, Dirksen Senate Office Building, Hon. Amy Klobuchar, Chair
of the Subcommittee, presiding.

Present: Klobuchar [presiding], Blumenthal, Hirono, Lee, Hawley,
and Blackburn.

OPENING STATEMENT OF HON. AMY KLOBUCHAR,
A U.S. SENATOR FROM THE STATE OF MINNESOTA

Chair KLOBUCHAR. I don’t know why we’d be discussing the
House right now. I don’t know, when we have this excitement right
in our Chamber.

But I want to welcome everyone

[Gavel is tapped.]

Chair KLOBUCHAR [continuing]. To this very important hearing
and I'm actually really excited to hear from our witnesses. I would
like to thank Ranking Member Lee and his staff for working with
us to plan this hearing.
| S(c)1 everyone looks back fondly maybe at the first place they ever
ived.

For me, in 1960, my parents wallpapered the last room in their
house on a dirt road on 1315 Oakview Lane in Plymouth, Min-
nesota. I still remember that my whole time growing up, we lived
in the same house and it had exposed wood ceilings. I had no dish-
washer to the end. But it had exposed wood ceilings.

And my grandma who grew up on the iron range of Minnesota
would come down to the cities to see the house. And she would
every single time, my grandma, Mary Klobuchar, say to my mom
and dad, “When are you going to finish the ceiling?”

[Laughter.]

Chair KLOBUCHAR. And the brightly colored appliances—butter
yellow-colored oven that was all part of our lives. And my dad paid
for that house with a GI loan.

And today, I think we all know that houses are not available to
many young families in the same way that my parents could afford
them on a teacher’s salary and a starting newspaper reporter’s sal-
ary.

o))
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In 1960, the median home value was $11,900. That is about
$123,000, in today’s dollars. And this was, of course, in the midst
of the post-war housing boom.

Today, the median single-family home costs more than $400,000,
if you look at it across America. This is an increase of more than
500 percent since 1980, and more than 40 percent since 2020.

I think we know why this is. Affordable options are too few.
Freddie Mac estimates that we need to build 3.8 million new homes
to make up for the housing deficit.

And according to the National Low Income Housing Coalition,
the affordable housing gap for those with low incomes is more than
7.3 million rental units.

We know rents have always gone up, jumping more than 12 per-
cent since August of 2022 alone. And in some 20 million house-
holds, they spend more than half of their income on housing.

So what do we do? The affordable housing crisis is a result of
complex, long-standing issues—many of which are the focus of our
colleagues over in the Banking, Housing, and Urban Affairs Com-
mittee, chaired by Senator Sherrod Brown, and Tina Smith, my col-
league, chairs the Subcommittee.

We know there’s issues of workforce to build housing. There’s
issues of the cost of building housing and the component parts. But
today were going to focus on the role that competition policy
changes, to help address these market failures.

So some of the issues I'll put on the table that are relevant to
our Committee.

First, renters face real challenges to compare and contrast prices.
More and more of the cost of renting are hidden from view through
the proliferation of junk fees. As a result, renters struggle to take
advantage of price competition because the true costs of housing
are not transparent.

Second, housing is an area in which we have seen the wide-
spread use of algorithmic pricing tools designed to raise prices even
at the expense of higher vacancy rates. A growing number of com-
panies, like RealPage and Yardi offer services that collect competi-
tively sensitive pricing information from competing property man-
agement committees, feed that data through sophisticated algo-
rithms, and recommend unit by unit prices so landlords can charge
a certain rent.

Landlords have figured out that it is better for them and their
bottom lines to use these products to price units high, so that some
of them actually sit empty, but it is easier to have them priced high
for them in the long term.

And so I believe landlords should be competing on price. And I
don’t think you see that happening when you have this algorithm-
based games going on.

Third, families are being boxed out of the market for single fam-
ily homes by institutional investors. There’ve been wide range news
reports about this, where institutional investors will just buy up
homes in a neighborhood making it out of reach, especially for first-
time home buyers.

The institutional buyers are often backed by large private equity
funds seeking reliable revenues through rental income instead of
allowing families to achieve the dream of home ownership.
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The presence of these institutional actors drives up home prices
because they can make all-cash offers and waive inspections to out-
bid everyday people.

And unlike mom and pop landlords, these absentee owners are
more likely to charge junk fees, evict families, and increase insta-
bility in our communities.

Finally, this is all made worse by the fact that we are not build-
ing enough affordable housing. The number of starter homes being
built has plummeted since the 2008 financial crisis, which put hun-
dreds of thousands of small builders out of business. This has left
us reliant on fewer and fewer large company home builders that
dominate home building in major metropolitan areas.

The builders tend to focus on high-end homes rather than starter
homes. The consolidation in the home building market has been
shown to reduce the number of new homes built by more than
100,000 houses every single year.

So while we recognize a competition policy is no silver bullet—
and I will emphasize that as we talk about I'm sure some of the
other issues at hand—while it is no silver bullet for solving our af-
fordable housing crisis, we shouldn’t dismiss its importance. We
should at least explore it and look at what possible solutions we
can agree on.

The antitrust laws were actually used in the 1960s to make sure
that there was fairness in sales of homes. And we now need to ex-
amine whether antitrust and consumer protection laws need to be
updated to eliminate predatory junk fees for rental markets, root
out anticompetitive tools that facilitate price fixing instead of com-
petition, and ensure the market is more responsive to the increased
demand for housing.

I look forward to exploring these issues with my colleagues and
our esteemed witnesses today. I now turn it over to Senator Lee.

OPENING STATEMENT OF HON. MICHAEL S. LEE,
A U.S. SENATOR FROM THE STATE OF UTAH

Senator LEE. Thank you, Madam Chair. Thanks to all of you for
coming. This is an important issue and I'm glad we’re holding the
hearing.

Millions of Americans all across the country, including so many
in my own home State of Utah, are paying significantly higher
prices to own, rent, or otherwise live in a home in 2023.

Home ownership is even further out of reach for Americans than
it has been at any other time in modern history. And this has cre-
ated problems, problems that we hope to address and discuss
today.

Just since July of 2021, just over 2 years ago, the affordability
of a home has declined significantly even in that narrow time-
frame.

According to the Home Ownership Affordability Monitor, housing
accounted for about 28 percent of Americans’ median income in
January of 2021. It’s a lot of money that’s up then from what it
had been just a few years earlier and when it used to be much
lower than that.
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But, you know, it’s a sizable chunk. People were spending over
a quarter—between a quarter and a third of their income on hous-
ing.
But let’s look at what happened since then. It’s jumped to a
whopping 44 percent by September of 2023. These rates are worse
than those seen during the financial crisis of 2008. Homes are less
affordable today than at any other time since we started keeping
track of this particular set of records back in 2006. We’ve never
seen anything this bad since we began keeping those records.

The monthly mortgage payment on a median price home has
more than doubled, in just 2 years. In 2021, it was 5979.

Well, today that payment is $2,059. It costs a family almost
$13,000 more per year to live in the same house than it did just
over 2 years ago, 2V2 years ago, the moment our current President
took office. And with rents at record highs, many Americans have
limited housing options available to them.

If Americans are spending 44 percent of their income—close to
half of what they make—on housing, and $13,000 more per year
than they did just 2 years ago, it leaves families with less income,
fewer resources, and less savings left over to pay for basic essen-
tials, such as groceries, gasoline, cars—all of which have become
dramatically more expensive at the exact same time that housing
has become unaffordable.

So with less ability to pay for these basic needs, there isn’t
money left over from anything else. Anything else, whether that’s
an emergency, you know, unforeseen expense related to a car re-
pair or a health condition, a family member who needs help or a
desire to go on a family vacation, or buy something that the family
needs. There isn’t room for it, because everything else has been
taken up.

And ultimately, the increased share of a family’s income spent on
housing may cause them to take on even more debt to make ends
meet. And this, in turn, over time, it’s going to lead to more bank-
ruptcies.

Many failures may contribute to the sudden abrupt and severe
rise in housing costs. We've got a number of things that we could
look at.

The first one I want to mention involves State and local regula-
tions, which account for a significant constraint on housing supply.
Anytime we look at the price of a particular thing, whether it’s a
good or a service or something as basic as a home, you have to look
at supply and demand, and how those two are interacting.

And these things, these regulations impose significant con-
straints on housing supply at the same time when demand is hard-
ly going away. And in many States, like Utah, it’s increasing rather
abruptly and dramatically.

In cities across America, residents are burdened with zoning and
overburdensome land use regulations at the Federal, State, and
local levels. And these regulations decrease the housing supply and
in many cases directly prohibit housing development, increase
costs, create uncertainty, and they produce significant delays.

For example, the Affirmatively Furthering Fair Housing Rule
originally adopted by the Obama administration, increased compli-
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ance costs and the cost of housing by an additional—by adding ad-
ditional Federal zoning restrictions.

Those restrictions aren’t always things that show up as obviously
the product of Federal action, because they translate into these
local units of Government adopting new regulations, new restric-
tions in response to the AFFH rule—because they have to comply
with those rules in order to continue receiving Federal funds, for
example, under the Community Development Block grant program.

And it appears that the same will be true of the Biden adminis-
tration’s version of the same rule, which has not yet taken effect,
but will soon.

Second, Americans are suffering through an extended period of
high inflation generally, which has been particularly acute in the
housing market.

Throughout 2021, the inflation rate jumped to as high as 9 per-
cent, more than four times the Federal Reserve’s target inflation
rate of 2 percent, in large part due to profligate Federal spending
and irresponsible monetary policy.

Home prices rapidly increased over the last five decades, eclips-
ing the inflation rate by 150 percent since 1970. In fact, if home
prices grew at the same rate as inflation, since 1970 the median
home price today would be just $177,788—rather than $408,100.

Finally, the Federal Government’s land ownership is also a crit-
ical factor, especially in parts of the United States like Utah, a
home to vast swaths of Federal land in holdings. In 2021, the
States with the highest increases in home prices year over year,
were—not coincidentally—Arizona at 28.8 percent, Idaho at 28.7
percent, and Utah at 24.5 percent.

This comes to as no surprise to us in the West. The Federal Gov-
ernment owns a really obscenely large percentage of our land.

In Utah, the Federal Government owns about 67 percent of all
the land in Utah. That’s two thirds.

While a small portion of this land consist of scenic National
Parks, most Federal land in the West is managed by the Bureau
of Land Management or the U.S. Forest Service—and most of it
doesn’t look like the postcard-worthy, picturesque viewscapes that
you see associated with National Parks.

It’s just land. Land that the Federal Government owns, holds, re-
fuses to sell, refuses to allow development on, and very often is
used to lock people out of access to all kinds of things in the State,
including, on occasion, their own property.

Now the United States now has a record shortage of over 5 mil-
lion homes. In 2021, the States with the highest increases in home
prices were located in the West.

Unfortunately, finding available land to increase housing supply
is a real struggle. I mean it’s very, very difficult, simply because
it’s not there. Because we don’t have very much of this rare com-
modity known as private land, and you have to have private land
in order to build housing.

So I've introduced a bill called the Houses Act, which would cre-
ate a process by which local communities could nominate small
tracts of run of the mill BLM-managed land to be used to quickly
address housing shortages and availability. And these are in hold-
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ings that are in or immediately outside of a city or town boundary,
a place where people live.

The Houses Act would help solve Utah’s land and housing scar-
city by allowing parcels of Federal land to be purchased by a State
or a unit of local government at a reduced price, giving them much
needed flexibility to address housing constraints.

The Act would require that land be subject to a density require-
ment, and would protect against the development of expensive sec-
ond homes purchased from the Federal Government on the parcels
at issue.

Now in Utah, there are almost 23 million acres of Federal land
that happen to be managed by the Bureau of Land Management
isn the State, accounting for 43.24 percent of the total land in the

tate.

Typical home prices in Utah have increased by 89 percent just
over the last 5 years—89 percent in 5 years.

If just 1 percent of the acreage in Utah managed by the Bureau
of Land Management in my State were made available for housing
under the Houses Act, at least 774,000 additional homes could be
built. We have large families in Utah, and we reproduce rapidly,
so we're going to need those homes.

This hearing is intended to examine some of the factors contrib-
uting to the increased costs of homes, specifically some of the fac-
tors that Members of the Subcommittee might be able to help miti-
gate or potentially eliminate, and I look forward to this conversa-
tion. Thank you.

Chair KLOBUCHAR. Very, very good.

I note we’ve been joined by Senator Blumenthal, who got in at
3 a.m. from a trip to the Mideast. So it’s a total devotion to our
Subcommittee, as well as Senator Hirono, I look forward to hearing
from, given the loss of homes in the Maui fires. And I know she’ll
be focused on that. Thank you.

We have with us our witnesses.

Diane Yentel is the president and CEO of the National Low In-
come Housing Coalition. She’s worked in affordable housing for
over 25 years.

Vanessa Brown Calder is the director of Opportunity and Family
Policy Studies at the Cato Institute. She previously served as exec-
utive director and staff director at the Joint Economic Committee
under Senator Lee. Cool.

Luis Quintero is with us. He is an assistant professor at Johns
Hopkins Carey Business School with a Ph.D. in economics from
Carnegie Mellon University. His research focuses on real estate, ec-
onomics, and housing affordability.

E.J. Antoni is a research fellow at the Heritage Foundation’s
Grover M. Hermann Center for the Federal Budget.

And Maurice Stucke is the Douglas A. Blaze Distinguished Pro-
fessor of Law at the University of Tennessee College of Law, where
his teaching and research focuses on competition and antitrust law
and policy. And he recently served as a senior advisor to the FTC
and has spent years litigating antitrust matters with the Depart-
ment of Justice.

So with that, 'm going to swear in the witnesses. Here we go.
If you guys could rise.



[Witnesses are sworn in.]
Chair KLOBUCHAR. Thank you. You can be seated. Now we will
begin. So you can get started, Ms. Yentel. Thank you.

STATEMENT OF DIANE YENTEL, PRESIDENT AND CHIEF EXEC-
UTIVE OFFICER, NATIONAL LOW INCOME HOUSING COALI-
TION, WASHINGTON, DC

Ms. YENTEL. Thank you. Chair Klobuchar, Ranking Member Lee,
and Senator Hirono, thank you for the opportunity to testify today.

Across the nation, the lowest income renters face a severe short-
age of affordable and available homes, and a significant gap be-
tween incomes and housing costs. There is a national shortage of
7.3 million homes that are affordable and available to the lowest
income renters.

This shortage is a long-standing structural feature of the coun-
try’s housing system, consistently impacting every State and nearly
every community. For example, in both Chair Klobuchar’s State of
Minnesota and Ranking Member Lee’s State of Utah, there are
fewer than four affordable homes available for every 10 of the low-
est income renter households.

Without affordable housing options, more than 10 million of the
lowest income renters, who are disproportionately people of color,
pay at least half their limited income on rent, leaving them without
the resources they need to put food on the table, purchase needed
medications, or otherwise make ends meet, putting them one finan-
cial shock away from facing eviction, and in worse cases, homeless-
ness.

While wages have risen in recent years, these gains have not
closed the persistent and significant gap between renters’ incomes
and the rising cost of rent.

During the pandemic, policymakers responded to the growing
threat of housing insecurity by providing unprecedented support to
keep renters housed. These protections and resources cut evictions
in half, lowered eviction filing rates to the lowest on record, and
kept millions of people, who otherwise would’ve lost their homes
during the pandemic, stably housed.

But just as these emergency resources were depleted and pan-
demic-era renter protections expired, renters reentered a housing
market with skyrocketing rents and high costs elsewhere.

The GAO has found that every $100 increase in median monthly
rent, is associated with a 9 percent increase in homelessness in
that same community.

Over 2021 and the first half of 2022, rents increased by about
$200 a month. And as a result, eviction filing rates have now
reached or surpassed pre-pandemic averages in many communities,
resulting in increased homelessness.

Even with the stabilization of rental prices this year, the rapid
inflation we saw during 2021 and 2022, has done significant dam-
age to affordability, especially for the lowest income renters.

Median rent of new leases just last month were 24 percent high-
er than at the beginning of 2021. Rent increases are driven by sev-
eral factors, including a growing demand for rental housing and
limited supply.
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Rent increases can also be attributed to a mostly unregulated
rental market with few tenant protections that, especially in mar-
kets where demand far outstrips supply, permits landlords to raise
rents as high as the market will allow without regard to the impact
on tenants with the lowest incomes.

And in addition to high rent, landlords are increasingly imposing
costly fees, further increasing costs for low-income renters. Renters
particularly those with the lowest incomes, have severely limited
options in the housing market. The lack of national renter protec-
tions leaves tenants vulnerable to unjust treatment, housing insta-
bility, and evictions.

Landlords can engage in abusive and predatory behavior with
few consequences. Renters facing exorbitant rent increases or ex-
cessive fees, have little to no ability to move to a new home. In-
stead, they can face retaliation for reporting unsafe housing condi-
tions or illegal actions by landlords. And because so few renters
have access to legal representation, many are unable to assert their
legal rights.

Strengthening and enforcing Federal renter protections is a criti-
cally needed solution to America’s housing crisis, along with elimi-
nating restrictive local zoning laws to increase supply, increasing
investments to make homes affordable to people with the lowest in-
comes through expansions of housing choice vouchers and the Na-
tional Housing Trust Fund, and preventing evictions and homeless-
ness with a National Housing Stabilization Fund.

Thank you, again, for the opportunity to testify today. I look for-
ward to your questions.

[The prepared statement of Ms. Yentel appears as a submission
for the record.]

Chair KLOBUCHAR. Thank you. Ms. Calder.

STATEMENT OF VANESSA BROWN CALDER, DIRECTOR OF OP-
PORTUNITY AND FAMILY POLICY STUDIES, CATO INSTI-
TUTE, WASHINGTON, DC

Ms. CALDER. Chair Klobuchar, Ranking Member Lee, and Mem-
bers of the Subcommittee, thank you for the opportunity to testify
today.

My name is Vanessa Brown Calder, and I am the director of Op-
portunity and Family Policy Studies at Cato Institute. The views
I express today are my own. They do not represent the official posi-
tion of my employer.

Accessible low-cost housing is vital to the health and prosperity
of America’s families and communities. When housing is abundant,
it is more affordable. Abundant housing provides educational and
economic opportunities. It allows families to be part of the commu-
nities that they desire. Policies that support abundant affordable
housing are associated with reduced homelessness, and better
homeless policy outcomes.

Although junk fees, institutional investors, and similar matters
have received some recent attention, inaccessible, high-cost housing
is largely a result of existing Federal, State, and local policy. Gov-
ernment policies that constrain housing development are particu-
larly detrimental in this regard.



9

State and local regulations constitute some of the most signifi-
cant policies constraining housing supply. Zoning and land use reg-
ulations are nearly ubiquitous across American cities.

These regulations directly prohibit housing development, in-
crease costs, create uncertainty, and produce delays. Zoning regula-
tions have a meaningful impact on family budgets.

A well-known paper finds that zoning pushes up the cost of
apartments by around 50 percent in Manhattan, San Francisco,
and San José.

A recent paper reviewing 24 metropolitan areas finds a massive
zoning tax up to $500,000 per quarter acre in cities with restrictive
land use regimes.

In addition to State and local policy, Federal policy also plays a
role in limiting housing supply. In Western States, the Federal
Government owns a substantial portion of the land which cannot
be developed. In Nevada, Utah, and Idaho the Federal Government
owns between 60 and 80 percent of the land. In other Western
States, the Federal Government owns more than a third to a half.

Contrary to public perception, the vast majority of Federal lands
are not National Parks, Monuments, or Bureau of Indian Affairs
land.

Instead, most Federal western land is managed by the Bureau of
Land Management or U.S. Forest Service. This land is often close
to urban areas with a significant portion of land within city or
county boundaries.

Presented with a similar set of facts in the 1990s, former Senate
Majority Leader Harry Reid led a group of legislators in passing
the Southern Nevada Public Land Management Act. This legisla-
tion allowed local governments in the landlocked Las Vegas area
to nominate Federal land for competitive market auction.

The sale of Federal land in Clark County, subsequently resulted
in hundreds of millions of dollars allocated to Nevada public
schools and environmental initiatives, creating a win-win for Ne-
vada’s developers, conservationists, and residents.

Ranking Member Lee and Co-Sponsors of the Houses Act propose
extending a similar solution to other Western States.

The Houses Act would allow local governments to nominate and
purchase Federal land and develop the land for housing projects
that meet certain density minimums and other criteria.

Like the Southern Nevada Public Land Management Act, pro-
ceeds from the Houses Act would be made available for environ-
mental initiatives. Research suggests that the Houses Act could
have a meaningful impact on housing affordability.

A recent U.S. Congress Joint Economic Committee study finds
that Houses reforms could lead to the construction of almost 3 mil-
lion homes, and this increase in housing development would be pos-
sible with a conversion of just 0.1 percent of existing Federal land
holdings.

In addition to policies that directly constrain development, addi-
tional Federal, State, and local policies are also relevant to housing
affordability.

When supply-limiting policies are addressed, the participation of
investors in the housing market will be largely inconsequential.
Furthermore, the gains that result from reforming supply-limiting
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policies, exceed potential gains from regulating junk fees or market
participants.

When considering reforms to improve housing, policymakers and
analysts should keep in mind that the Government is the dominant
regulator and player in the housing market.

As a result, ample reform opportunities exist. Reforms that ex-
pand housing supply will unleash the housing market and ensure
that American families have the choice, opportunity, and upward
mobility that they desire.

Thank you, and I look forward to your questions.

[The prepared statement of Ms. Calder appears as a submission
for the record.]

Chair KLOBUCHAR. Thank you. Professor.

STATEMENT OF LUIS E. QUINTERO, ASSISTANT PROFESSOR,
JOHNS HOPKINS CAREY BUSINESS SCHOOL, WASHINGTON, DC

Professor QUINTERO. Chair Klobuchar, Ranking Member Lee,
and Members of the Committee, thank you for inviting me to par-
ticipate in today’s hearing and for your attention to the topic of
competition and consumer rights in housing markets, an issue of
critical national importance.

My name is Luis Quintero. I'm an economist, and have spent 8
years at Johns Hopkins, where I do research on housing markets
and policy.

In my work, I have documented the increasing consolidation of
housing markets in the United States, and its detrimental effects
on housing affordability. And I am pleased that this Congress is
taking a proactive step to incorporate competition in the legislative
discussion. Concentration in housing markets has been growing
since the Great Recession.

This trend follows the long-term decline in competition docu-
mented in so many other sectors of the U.S. economy. Although
market consolidation is not the only factor driving the housing af-
fordability problem, it is a critical one.

During the Great Recession, many local and regional home build-
ers stopped operations leaving large national builders dominant in
many local markets. Furthermore, many of these large home build-
ers have since merged.

My work identifies at least 12 mergers that significantly in-
creased the market share for the resulting firms. One of those
cases formed the largest home building company in the country. Al-
though national home prices have recovered since 2011, the num-
ber of building firms has not.

While prices are up by about 30 percent with respect to their
peak of 2008, the number of for-sale builders is down 80 percent.
The competitive market forces that incentivize entry when prices
increase are not being realized in American housing markets.

I estimated that 56 percent of markets exhibit concentrations
that would fall into the category of highly concentrated as defined
by the FTC. Most of the gains in market shares in recent years
come from the increase in the activity of 2 home builders.

Large mergers in this sector have most likely not been chal-
lenged because regulating authorities may not be defining relevant
housing markets narrowly enough.
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The whole country is not a single housing market. For example,
home building in Pittsburgh or Cleveland is not a threat to the
ability of a hypothetical monopolist to impose a significant and
non-transitory increase in price in Philadelphia.

Accordingly, housing markets must be correctly spatially defined
to ensure estimated market shares are useful in assessing con-
centration.

We should care about market consolidation because it affects
housing supply and affordability. My estimates predict that if we
had kept the 2006 levels of competition, the U.S. would’ve built 112
billion more last year—equivalent to approximately 160,000 addi-
tional units. This roughly equals to 10 percent of the private resi-
dential fixed investment predicted for 2023.

We should encourage agencies to enforce competitive policy in
housing markets more effectively, and ask housing policies to incor-
porate market structure considerations.

I would like to offer six recommendations for this Committee’s
consideration.

First, encourage regulatory agencies to carefully define local
housing markets spatially when revising mergers.

Two, consider legislation that shifts the burden of proof to home
building companies in large scale mergers, asking them to show
they cannot exert monopoly power in any local relevant market
where they have building activity.

Three, encourage enforcement agencies to request mandatory
divestitures in markets where a merger will cause high concentra-
tion.

Four, encourage the Federal Government to make increasing
competition a pillar of housing policies. For example, by requiring
a minimum number of home builders participating in areas that
get low income housing tax credits.

Five, encourage the same for statewide policies. Recent initia-
tives to relax restrictive zoning may be ineffective if local devel-
opers can just withhold production by exercising monopoly power.

And six, when considering the Philadelphia National Bank pre-
sumption, make sure market shares are defined using relevant spa-
tial definitions of local housing markets.

Thank you, and I would be pleased to answer any questions you
may have.

[The prepared statement of Professor Quintero appears as a sub-
mission for the record.]

Chair KLOBUCHAR. Well, thank you very, very much. Mr. Antoni.

STATEMENT OF E.J. ANTONI, RESEARCH FELLOW, THE
HERITAGE FOUNDATION, WASHINGTON, DC

Mr. ANTONI. Chair Klobuchar, Ranking Member Lee, Members of
the Subcommittee, thank you for the invitation to discuss with you
today the current state of competition in the housing market, and
the impact public policy has had on the American consumer.

I'm a public finance economist at the Heritage Foundation where
I research fiscal and monetary policy. I'm also a senior fellow at the
Committee to Unleash Prosperity.



12

Americans today are facing historic challenges to achieving the
American dream of home ownership, a dream which might now be
better described as a nightmare.

Home ownership affordability is arguably at a record low today,
with 43.8 percent of the median household before tax income need-
ed to purchase the median price home.

In several major metropolitan areas of the country, over 100 per-
cent of the median household after tax income is needed to pur-
chase the median price home. A recent report showed that a me-
dian price home is unaffordable for the average income earner in
99 percent of the 572 counties examined.

Another report indicates that a potential home buyer needs an
annual income over 50 percent higher than the median household
income to afford a median price home, which is a record high.

While recent data shows that home ownership is 70 percent more
expensive today than renting—the largest spread in 23 years—rent
prices are also at record highs according to a variety of data, in-
cluding figures from the Bureau of Labor Statistics.

The unaffordability of housing today has largely been caused by
public policy. By manipulating interest rates to facilitate spending
and borrowing by the Treasury Department, the Federal Reserve
created disruptions in the economy.

The unprecedented size of fiscal and monetary interventions in
the last 3 years made the magnitude of these disruptions historic.
The creation of trillions of dollars predictably spawned 40-year
high inflation, which caused prices everywhere to rise.

Low interest rates also made increasingly larger mortgages af-
fordable, which drove home prices to new highs. Because interest
rates were held so much lower than their natural equilibrium, in-
vestments, which would not ordinarily be profitable, suddenly be-
came So.

Institutional investors were able to buy swaths of housing for the
purpose of renting. When the Federal Reserve belatedly raised in-
terest rates to reduce the inflation it had helped cause, financing
costs rose dramatically, especially for mortgages.

Fixed interest rates on 30-year mortgages have more than tripled
from their lows only a few years ago, and the monthly mortgage
payment on a median price home has more than doubled since Jan-
uary, 2021. While higher interest rates put downward pressure on
home pricesc, that is being countered today by at least two factors.

First, most existing homeowners cannot afford to sell their home
because doing so would mean losing a mortgage with a rate of 2
to 3 percent in exchange for a new loan at 7 to 8 percent. That
would drastically reduce the size of the loan, sometimes by half,
that the borrower could afford on the new home.

Thus, the supply of existing homes has been severely ham-
strung—so much so that the price premium on new homes has
been reduced almost to zero.

Second, the price indexes faced by home builders are at or near
record highs. Home builders therefore cannot afford to lower their
prices. A new home at an affordable price for the median house-
hold, would be priced below the home builder’s profitability thresh-
old, so those homes simply aren’t being built. Thus, the supply of
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new homes has also been curtailed, putting additional upward
pressure on prices, even as interest rates continue rising.

The unaffordability of home ownership has forced many Ameri-
cans to rent, and that shift in demand coupled with inflation, has
increased the price of renting.

While algorithmic pricing aids have come under scrutiny recently
amid accusations of their role in higher rent prices, there is no em-
pirical evidence that such tools have increased prices absent collu-
sion among landlords. An act which is illegal, whether algorithmic
pricing aids are used or not.

There is even reason to believe that algorithmic pricing aids re-
duce rents for the marginal renter.

Additionally, while the purchase of homes by institutional inves-
tors have reduced the supply of homes for sale and increased home
prices, it has also increased the supply of homes for rent and de-
creased rent prices.

Unfortunately, public policy mistakes have created a situation
where an entire generation of Americans may never be able to af-
ford their own home, persistent inflation has made it almost impos-
sible for many Americans to ever afford a down payment large
enough for the monthly payments on a mortgage to be affordable.

The solution is a drastic reduction in the amount of money that
the Federal Reserve creates and that the Congress spends.

If there is an antitrust problem regarding housing, it is the mo-
nopoly control of the Nation’s money supply.

Thank you, and I look forward to your questions.

[The prepared statement of Mr. Antoni appears as a submission
for the record.]

Chair KLOBUCHAR. Very good. Thank you very much, Dr. Antoni.
Next up, Professor Stucke.

STATEMENT OF MAURICE E. STUCKE, DOUGLAS A. BLAZE DIS-
TINGUISHED PROFESSOR OF LAW, UNIVERSITY OF TEN-
NESSEE COLLEGE OF LAW, KNOXVILLE, TENNESSEE

Professor STUCKE. Thank you so much for inviting me to testify
today.

So what does antitrust have to do with the concerns in the hous-
ing market?

Now, you already heard about mergers increasing concentration
in the home building market, and another concern that my col-
league here mentioned is algorithmic collusion.

Many of the Nation’s larger property managers rely on pricing al-
gorithms provided by RealPage and Yardi. Property managers
using RealPage’s algorithm, for example, saw their revenues in-
crease on average 3 to 4 percent, while their occupancy rates de-
clined from 97 to 95 percent.

One economic study found the same thing in geographic markets
where property managers increasingly relied on algorithms for
their rent, namely higher rents, on average 3 percent higher, and
lower occupancy rate than markets where pricing algorithms were
in prevalent after controlling for observable market characteristics
and local market conditions.
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So after Heather Vogell’s ProPublica article, there have been now
over 20 antitrust lawsuits brought against RealPage and some of
the Nation’s largest property developers.

They’re all in the Middle District of Tennessee, and all of the
lawsuits alleged that RealPage colluded with property developers
to raise rents and reduce output.

So one issue for you is, can the antitrust laws effectively punish
and deter this alleged anticompetitive behavior?

And the short answer is, yes, if humans agreed among them-
selves to fix price, and RealPage’s pricing algorithm was then used
to facilitate their collusion.

But the antitrust law as currently applied by the courts, cannot
punish and deter this anticompetitive behavior in three scenarios.

First, is tacit algorithmic collusion. This is where the algorithms
learn to tacitly collude without any agreement.

Second is what—is a hub and spoke algorithmic collusion scheme
where rivals gradually drift to one algorithm without any agree-
ment among the rim.

And then third, is what we call secondary tacit collusion, where
rivals rely on several different hubs for their pricing, but those
hubs then learn to tacitly collude.

Now, the harm from these three scenarios is the same as if the
executives were agreeing among themselves in a smoke-filled hotel
room, namely higher prices and reduced output.

But this is not just a U.S. problem. I mean, many jurisdictions
recognize that it’s hard to challenge this type of collusion under
their current antitrust law, and it’s not just simply an issue in
housing markets.

Two recent studies have found evidence of tacit algorithmic collu-
sion in Germany’s retail gas station market, as well as on bol.com,
the largest online shopping marketplace in the Netherlands and
Belgium.

So as more companies adopt pricing algorithms, this can be at
times pro-competitive, but it also can be anticompetitive and be-
yond the reach of the antitrust law.

So if I can impress upon you one thing today, it’s this: AI will
only compound the legislative deficit to date. These problems will
not go away. And you need then to then look at this holistically
from three different approaches.

First, Congress should endorse the FTC’s use of its authority
under Section 5 of the FTC Act to tackle algorithmic collusion. And
in addition, consider displacing the unwieldy rule of reason stand-
ard with clearer legal presumptions concerning certain vertical re-
straints.

Second, the primary weapon to deal with algorithmic collusion is
merger review. And the good news is this: that Congress has al-
ready proposed some of the tools necessary, such as restoring the
incipiency standard in the merger review.

And to note, it would be the Competition and Antitrust Law En-
forcement Reform Act, and then the Prohibiting Anticompetitive
Mergers Act of 2022.

Finally, any comprehensive policy response must address not
only algorithmic collusion, but also the other myriad risks involv-
ing Al. And this includes concerns over behavioral discrimination.
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So we need privacy legislation, where individuals without pen-
alty can opt out of the collection of their data for behavioral adver-
tising.

They can opt out of having their data collected about them in
order to profile them.

They can opt out of personalized services.

And then they can also decide the right to limit at the onset
what personal data is collected about them and—for what non-ad-
vertising purpose.

And this is just necessary. I mean, we see that in Europe, they
already have the DMA. They're taking these additional steps. We
need to do something as well to address the risks of Al

Look forward to your questions. Thank you.

[The prepared statement of Professor Stucke appears as a sub-
mission for the record.]

Chair KLOBUCHAR. Thank you. Music to my ears, Professor
Stucke. And thank you for, kind of, looking at this in that larger
context of some of the need for reform of our antitrust laws.

So thank you, all of you. I'm going to give my first slotted time
to Senator Hirono, who’s been patiently waiting, and then we’ll
turn to Senator Lee.

Senator HIRONO. Thank you, Madam Chair, and Ranking Mem-
ber for having this hearing.

There’s no question that the cost of housing is an issue through-
out our country, and I am very well aware of how critical that is
in Hawaii.

In July, Hawaii Governor Josh Green issued an emergency proc-
lamation on Hawaii’s housing crisis. Not a simple thing, by the
way.

The average single-family house in Oahu now costs over $1 mil-
lion and less than one third of households can afford to buy a
home. Another third cannot afford rent, in part, because of these
ﬁglf{res. Hawaii loses another resident every 36 minutes. Let that
sink in.

As of 2022, there were more native Hawaiians living on the
mainland than in Hawaii. All of that predates the fire that dev-
astated Lahaina and destroyed 3,000 homes and apartments, many
of which house working class families.

Why do I bring up these facts? Well, junk fees, invest your own
homes, and supply chain shortages aren’t entirely responsible for
this crisis. But in such a tight market, they have an outsize effect.

For Professor Stucke, this is the Antitrust Subcommittee. So
%’m—QI’m interested to know what can we do with our antitrust
aws?

I believe you mentioned some changes we could make to the
FTC’s ability to go after algorithmic collusion, but perhaps some
Sherman Act changes could also be helpful. Can you just talk a lit-
tle bit more about some of the kinds of antitrust changes that you
mentioned?

Professor STUCKE. Sure. Certainly. I outlined them at the end,
and one thing is, is that, you know, the concern about junk fees,
you have to ask yourself, “Why isn’t competition addressing this?”

In fact, why are firms increasingly competing to find better ways
to manipulate consumers?
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Senator HIRONO. Uh-huh.

Professor STUCKE. And this might happen in markets that aren’t
monopolistic or aren’t having just a few competitors.

So one area for competition authorities, is to understand when
competition isn’t working, what are the assumptions underlying
competition, and what is happening that is preventing competition
from being a race to the top rather than a race to the bottom.

So this happens not only with junk fees, it’s also with drip pric-
ing and the like. And the FTC can go after that as an unfair meth-
od of competition. They can provide the necessary guardrails.

The other area is with respect to pricing algorithms. I mean,
your principle weapon is going to be mergers to prevent markets
from becoming highly concentrated that this algorithm can occur.

But the problem is, is that courts have drifted away——

Senator HIRONO. Mm-hmm.

Professor STUCKE [continuing]. And view themselves basically as
fortune tellers that have to predict what will happen after the
merger and expect the agencies to prove higher prices post-merger.
And as an enforcer of yourself for antitrust laws, you know how dif-
ficult that could be.

Senator HIRONO. So basically, I mean, while we can, I think, pos-
sibly clarify and strengthen some of the antitrust provisions, it
seems to me the bottom line in our housing situation is demand.

There is so much more demand than there is availability of af-
fordable for purchase and rentals.

And this is something that Ms. Yentel—you and I co-wrote an
op-ed back in 2019 about the affordable housing crisis and my
Pathway bill.

How would combating—getting back to junk fees and other pred-
atory fees—be part of a comprehensive solution to our country’s
housing crisis?

Ms. YENTEL. Well, as you and I have talked about in the past
and raised awareness around, when you’re looking at the lowest in-
come people who have maybe a combined household earnings of
$25,000, or a senior, or a person with a disability who’s on an ex-
{,)Il'eglely limited fixed income of $15,000, they’re already living dou-

e

Senator HIRONO. Mm-hmm.

Ms. YENTEL [continuing]. Or tripled up. They're already paying
50, 60, 70 percent of their very limited income just to keep a roof
over their heads

Senator HIRONO. So what can we do?

Ms. YENTEL [continuing]. Any additional expense——

Senator HIRONO [continuing]. We're running out of time. We
know what the—there are so many challenges, but what can we do
from the congressional level to—one thing, we could fund some of
the housing support——

Ms. YENTEL. Absolutely. We have to

Senator HIRONO [continuing]. Programs.

Ms. YENTEL [continuing]. We have to build more housing that’s
affordable to the lowest income people.

We have to make existing housing affordable to the people living
in it with rental assistance.

We need robust and enforced tenant protections.
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And when it comes to extra fees that landlords are paying, we
need full transparency. And they need to be minimized, the num-
ber of fees that landlords can charge tenants, because every dollar
adds up, and that’s another bill——

Senator HIRONO. Yes.

Ms. YENTEL [continuing]. That a tenant must pay.

Senator HIRONO. I think there’s a bill that puts the price at $25
more in these kinds of fees. There’s a lot we can do. Thank you
very much for all of your testimony.

Ms. YENTEL. Thank you.

Senator HIRONO. Thank you, Madam Chair.

Chair KLOBUCHAR. Thank you, Senator Hirono. Senator Lee.

Senator LEE. Thanks so much, Madam Chair.

Ms. Calder, I'd like to start with you, if that’s all right. In your
experience, where have you seen the most acute impact of signifi-
cant Federal land ownership in housing prices? Where in the
United States does that show up?

Ms. CALDER. Well, your staff at the Joint Economic Committee
actually put together a great report on this and went, sort of, State
by State.

And I think a couple of the States that stood out to me: Cali-
fornia actually has a huge housing shortage, there are certainly
Utah, Nevada—of course, Nevada is mostly Federal land. And
there are some others that are listed there, as well. And you, sort
of, go State by State on those.

I think, you know, broadly speaking, the Federal lands issue is
something that affects all Western States. So it’s not a single State
that is impacted to a much greater degree than the others. But all
of them would benefit substantially from Federal lands reform.

Senator LEE. Right, right. And it’s an interesting thing to study
because if—in any State there—first of all, there is no comparable
landowner to the United States in America—nowhere.

Nobody could afford to own that much land. But even if there
were, they couldn’t exempt themselves from all economic forces in-
cluding property taxation. And it certainly wouldn’t exceed a few
percentage points.

But from a competition policy standpoint, there would be concern
if any one individual, a corporation, nonprofit, NGO, whatever,
owned more than, I don’t know, 5 or 10 percent of the land in a
State, it’d be pretty concerning.

And so it’s not surprising that in a State like Utah, where 67
percent of the land—two thirds of it is owned by one owner—that
owner exempts itself from property taxation and all economic
forces, it’s going to have a significant constraint on the availability
of housing supply.

Especially in a rugged State where a lot of our land is moun-
tainous, and you’ve got a limited number of places where people
could live to begin with. But it’s drastically more limited when
most of the land that could be inhabited by humans, is owned by
the Federal Government.

What do you think can be done to alleviate some of the problems
created by this significant land ownership? It doesn’t have to nec-
essarily result in a housing shortage. Does it?
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Ms. CALDER. Well, I think certainly, you know, zoning reform is
part of the answer. Right? So you can get more units by reforming
zoning at the local level.

You can build—you can build two directions: You can build up
and you can build out. And so I think both pieces are part of the
e%ulation when it comes to making improvements to housing afford-
ability.

And I certainly think that the Houses reforms, or something lik-
ened to it, is part of the equation when it comes to improving hous-
ing supply in Western States.

Senator LEE. Right. You mentioned in your testimony that it
would require just 0.1 percent of Federal land holdings in order to
substantially increase the availability of housing in Western
States, even eliminating altogether what are known as the housing
availability shortages in some States.

Is it your impression that this 0.1 percent change in Federal land
holdings would—what would that do to the overall experience of
Federal lands?

I mean, does that cause a meaningful change for these land man-
agement agencies and those who enjoy accessing those lands to af-
fect 0.1 percent of the Federal land holdings in those States?

Ms. CALDER. Yes, I think we need to think about what type of
land, again, this is. And as I mentioned in my testimony, it’'s—with
the Houses Act anyways, it would be BLM land that’s really im-
pacted by this, that would be, you know, that would be nominated,
and then purchased, and then developed into housing.

So BLM land, for those that aren’t familiar, historically, it was
land that homesteaders had passed over. It was land that other
agencies, other Federal agencies didn’t want to manage.

Oftentimes when we're thinking of sort of the desert or Inter-
mountain West, what this ends up looking like is sagebrush and
desert land. And so it’s not the scenic vistas, it’s not National
Parks, it’s not Bureau of Indian Affairs Land.

So from that perspective, I don’t think the public would probably
notice very much. What I think the public would notice is the fund-
ing that is being transferred into improvements to National Parks
and other types of infrastructure that they’re going to benefit di-
rectly from. And that’s something that the Houses Act allows for.

Senator LEE. And significant benefits that go along with cost of
living improvements along with that.

Mr. Antoni, what role has Government spending and irrespon-
sible monetary policy at the Federal level played in the more than
doubling of the cost of home ownership just in the last 2 years?

Mr. ANTONI. Thank you, Senator for the question. It has been the
main driver. And without that cause, we would not have had the
effect that we currently have today, where home ownership is just
grossly unaffordable for the vast majority of Americans.

When the Federal Reserve set out to create the trillions of dollars
that the Treasury Department needed to spend over the last sev-
eral years, it created inflation which caused the price of everything
to rise, especially homes.

But its low interest rate policy, essentially a zero percent interest
rate, compounded that because it made the monthly payment on a
mortgage incredibly low.
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And so you could afford a much larger mortgage for the exact
same payment relative to let’s say a normal interest rate, or the
interest rates that we had at the end of 2019, or even the first 2
months of 2020.

And so if you take away that, that root cause, you essentially re-
move the first link in the chain that we have had—that we are—
have been dealing with and are still dealing with today, in terms
of the unaffordability of home ownership, which has also com-
pounded the problems in renting.

Because the shift of demand—as people move away from trying
to buy a home to rent a home, because home ownership is simply
too unaffordable—they are now increasing the demand for rents,
which is driving up the price of rental units.

And so it is not simply a problem contained to home ownership,
but it is housing in general.

Senator LEE. And the distribution of the victims that are harmed
by this is not exactly even across the economic spectrum. I mean,
it is disproportionately affecting the middle class and low-income
earners. Right?

Mr. ANTONI. Certainly, Senator. And this is true for inflation
generally, but specifically for housing those who have the least are
hurt the most by it, an extension of the Matthew Principle, I sup-
pose you could say.

And so what we are seeing today is essentially an entire genera-
tion of Americans who, for the first time in recent history, may
never be able to own their own home. Because as they continue
saving, the savings that they have are losing value every day in the
bank from inflation while the price of homes go up.

And so they need an ever-growing down payment in order to buy
a home. And the down payment needs to be especially large, so
that they can afford the monthly payment at such high interest
rates.

And the problem is, that, that in that rat race, essentially, they
will never actually get to the point where they have enough money
for that down payment.

Because as you were saying earlier, they are constantly seeing
their earnings decrease in terms of what they can buy. And so
there is less left over at the end of every month after they have
paid for all of their necessities, including their ever-increasing
rents to be able to save for that down payment.

Senator LEE. Rich people made out pretty well in this. Rich peo-
ple who wanted to buy up a lot of stuff, they made out really well—
and just did so at the expense of the poor and middle class.

And all of this, if I'm understanding you correctly, has to do with
the manipulation of the interest rates by the Fed and, in part, in,
to a significant degree anyway, to help facilitate the financing of
reckless Federal spending by Congress.

In other words, Congress doesn’t want to exercise the discipline
to spend no more than it takes in or anything close to it. It wants
the praise of spending more money without having to do the hard
work.

And in order to finance all of that there’s pressure on the Federal
Reserve to keep rates low. That makes it easier for Congress to
avoid doing the difficult work, and it perversely helps rich people
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While? hurting poor middle-class Americans. Is that a fair assess-
ment?

Mr. ANTONI. I think so, Senator. Especially when you consider
that those who were already homeowners or those who in the ini-
tial stages of the pandemic, for example, were able to take advan-
tage of these historically low mortgage rates, they were able to ac-
quire that capital at relatively low prices before the inflation set in,
in the months and years that followed.

And so they were able, again, to acquire capital at a relatively
low cost, and then to see the price of that capital appreciate notice-
ably in the months and years that followed.

Senator LEE. Thank you.

Chair KLOBUCHAR. Thank you, very much, Senator Lee.

I'll start with you, Ms. Yentel. Can you talk about the type of
junk fees that renters are faced with? I don’t think people are al-
ways—who don’t rent anymore, maybe rented at some point—are
not familiar with what’s going on.

Ms. YENTEL. There can be a whole—thank you, Senator Klo-
buchar. There can be a whole host of fees added on to a renter’s
rent payment each month, ranging from first rental application
fees to get into the apartment in the first place, and then, fees re-
lated to late payments, notices of late payments can have an extra
fee. There’s pet fees. There’s fees for using a garage or fees for an
internet usage that’s mandatory and somebody can’t opt out of.

There’s been stories of these fees adding up to as much as $400
a month in addition to the rental payment. And sometimes they
can be very egregious.

We have a partner in Idaho who worked with a tenant whose son
brought home from school one day a praying mantis in a jar, and
that month they were charged a pet fee from the landlord.

The good news was that that spurred a successful campaign for
the State of Idaho, now, to have a law that requires full trans-
parency up front about any fees that might be paid and requires
that they be made reasonable. But they really can be egregious,
and they certainly add up.

Chair KLOBUCHAR. Wow. Just remembering back, my mom was
a second grade teacher and sometimes these types of animals
would get lost when they went home.

[Laughter.]

Ms. YENTEL. Yes.

Chair KLOBUCHAR. They were usually found, like the rabbits and
things. But anyway, that’s incredible. But I do think it gives us a
sense of that, and those of us who rent when we’re here actually
know some of this, as well.

Professor Stucke, just to go through this again, because I think
it’s a hard thing to get a grasp on. There have been numerous re-
ports and lawsuits highlighting these price-setting tools that collect
the pricing data—and as you widely point out, there’s no Federal
privacy law in place, which is a problem—to coordinate price in-
creases among competing landlords. So they’re able to get this
data.

And could you explain how these pricing tools could facilitate
these higher prices? So they get the data, and then it’s shared, and
how can that lead to these higher prices where you could see it as
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a not a traditional way of fixing prices, maybe, but a way of doing
it in the modern digital age?

Professor STUCKE. Okay. So, I mean, there are several scenarios.

One scenario is where every firm has their own pricing algo-
rithm. So when you go to like Martha’s Vineyard, one thing you're
surprised by is the high price of gas.

But what one study found is that when gasoline stations start
having these pricing algorithms, the speed in the response can pre-
vent any company from getting an advantage by discounting.

So what happens then, in these markets, is that prices start then
elevating up. So algorithms can help facilitate collusion in markets
already susceptible to it, but it can also increase it.

Another scenario, and this happened in Las Vegas, is where al-
legedly 90 percent of the hotels are all using one hub. And so no
competitor is going to give commercially sensitive information to
the hub if the hub can then use it to help the rivals.

So there must be some understanding that they’re going to share,
on a real-time basis, commercially sensitive information with the
hub so that it’s going to benefit all of them.

Chair KLOBUCHAR. Okay. So you rightfully noted these—some of
the bills, some of them are my bills, that you could do generically
to fix the antitrust laws—tweaks, things you could do.

Because it’s very hard to bring any cases, including in tech and
other things right now, where we’ve had no specific laws really
passed except for Senator Lee’s, which I'm the proud Co-Sponsor
bill on not changing venues, and then our bill to change the merger
fees that Grassley and I had to, to get more money to the agencies.

Could you talk specifically what you could do about this specifi-
cally to update our competition laws so that these tools as they are
called, or price-setting tools as they can be used for, cannot be used
to raise rent above what would occur in a competitive marketplace?

Professor STUCKE. Right. I mean, I think there are several things
that can be done.

Number one is to restore the incipiency standard and antitrust
that courts are adrift. They used to interpret the antitrust laws
with the aim that Congress had intended. Right? Celler-Kefauver
in 1950 enacted these amendments to the antitrust laws and the
Supreme Court construed the law as Congress intended.

That’s no longer the case. So one way would be to restore the in-
cipiency standard, which your bill does.

The second thing, then, would be a different standard than the
rule of reason for information exchanges, just because the rule of
reason is just amorphous and unwieldy.

And then the third thing—and I think this is what like John Stu-
art Mill said about one of the good things that the Government can
do—is collect a lot of information and then disseminate it.

So one nice thing about your bill is improving the knowledge that
we have about what antitrust policies work and not work. I mean,
when I was at the DOJ, it was always surprising that we would
allow these mergers to happen and then we never followed up to
see

Chair KLOBUCHAR. Years later.

Professor STUCKE. Yes. To see if it was right. And so
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Chair KLOBUCHAR. Ticketmaster, Live Nation. Anyway—and I'm
sorry. My mind just went to something else.

[Laughter.]

Chair KLOBUCHAR. Keep going.

Professor STUCKE. But I would think that’s one of the most im-
portant aspects that we can have. And then we could learn more
about what markets are susceptible to tacit collusion.

Is there a specific threshold? Like one study found, once it went
beyond 8 sellers, the use of pricing algorithms became quite vig-
orous.

And so we just need to have a better understanding and the
United States can play an important role in that.

Chair KLOBUCHAR. One of the most pressing issues is not enough
affordable homes. We just talked about that, single-family starter
homes.

So like, Dr. Quintero, could you explain how having fewer home
builders in a market reduces the supply of new homes?

Professor QUINTERO. Thanks for the question, Chair Klobuchar.
The underlying concern about competition, in general, is how fewer
suppliers of any good or service are just going to supply less of it.

And as a consequence, with a fixed demand, or in this case for
housing with a growing demand, prices would go up. This is what
has been happening in housing. We have fewer and fewer devel-
opers building and it’s in their own interest to charge higher prices.

And that is not a new story. That’s an old story. That’s a story
of housing markets. The problem is that as prices have gone up
since 2011, we have not seen an entry of new developers that com-
pete with those that are incumbent.

And so what we find is that those that have an interest in sup-
plying less to charge higher prices, are not being threatened by
competitors in many——

Chair KLOBUCHAR. Uh-huh.

Professor QUINTERO [continuing]. Of the local markets.

Chair KLOBUCHAR. And so do you think that’s something anti-
trust enforcers should look at in the future when mergers are pre-
sented to them?

Professor QUINTERO. Yes. There’s been at least 12 mergers that,
if you look at the housing markets well-defined spatially, should
have been challenged by any regulatory agency. They would've
been challenged in other sectors.

My belief and my understanding is that what theyre doing is,
they're defining, in some cases, whole regions of the United
States—in one case that I could find, the whole U.S. as a single
housing market. I think that is wrong. We as potential—

Chair KLOBUCHAR. They should like talk to the people in Jackson
County, Minnesota.

Professor QUINTERO. Right. As potential homeowners, we’re not
substituting between the possibility of living in DC and living in
LA. Right? So

Chair KLOBUCHAR. Yes——

Professor QUINTERO [continuing]. So, yes.

Chair KLOBUCHAR. So, that was that last comment. Then I'll turn
it over to Senator Hirono—or Senator Lee for additional questions,
then Senator Hirono for a second round.
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But one of the things that have been troubling to me is in some
of our rural areas, where we have very steady employers, we really
do.

And whether it’s the ag economy or whether it’s a manufac-
turing—we have a lot of major companies—there’s still issues with
this housing and there’s just not enough builders and the land is
not as expensive.

We don’t have the land issue that Senator Lee was referring to
in our State. And I just—I can’t help but think that in the old days,
there were just more smaller people that were coming in in the
home building industry. Because we just can’t get—I've called,
built, I've done everything. And we've looked at what incentives
can we have to bid them. These are usually maybe—they’re a mix
of housing. Right?

They’re starter homes. Some of them are traditionally affordable.
Some of that next step up. And it’s really hard, and it’s hurting our
rural employers because it’s like chicken and egg. They want to ex-
pand, these are like manufacturing, but they can’t really expand
because they don’t have the housing.

And some of it is getting seniors to move into town, but then you
need the condos. If they build them, they’ll come. And then that
frees up the single family. So, thank you. Senator Lee.

Senator LEE. Thank you. My next question is going to be both
for Ms. Calder and Mr. Antoni. In your testimony, you both men-
tioned one way or another that the impact of government regula-
tion, whether it be State, Federal, or local on housing prices.
What—what government regulations do you think specifically
cause the greatest increase in home prices? We'll start with you,
Ms. Calder.

Ms. CALDER. Well, I think there’s a broad body of research on,
again, State, and local zoning regulations. Really that’s coming
from a local level. And among those regulations, I think they all
sort of add on, augment each other in ways where you can’t—it’s
not totally easy to pull any one out and say, if you just fix this one
thing, then you would fix housing affordability and housing supply.

Because if you fix the one regulation, then the other regulations
are all manipulatable, and they can also be made more restrictive
in ways that won’t allow for housing to be developed.

That said, I think density regulations are really problematic. So
where you sort of zone the whole city as single-family homes, that’s
going to be an issue because, of course, it limits housing.

And I think, aside from that, you know, minimum lot sizes that
are very large, those are going to be issues, as well, and, you know,
just permitting processes that are very lengthy, and very uncertain,
and very open-ended.

That doesn’t give developers a lot of confidence as they’re going
through these processes and trying to make plans.

Senator LEE. So it’s the amalgamation of all of them, the com-
bined effect of all of them, particularly some of those that you men-
tioned, like minimum lot sizes and things like that, end up creating
an environment in which relatively few people can navigate this
byzantine labyrinth of regulations to be able to get it done.

That, in turn, probably leads to more consolidation, which might
help explain at least some of the answers what Senator Klobuchar
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was talking about, by the fact that there aren’t as many sort of
smaller builders in many communities as there once were—because
there’s such an advantage that goes to a larger producer who has
the experience and the extra resources to be able to devote to com-
plying with those things.

Mr. Antoni, do you have anything you want to add to that one?

Mr. ANTONI. Senator, I think another key thing that’s important
not to overlook here are regulations dealing with the financial sec-
tor. And the reason that is—that has such an impact in the context
of housing is because almost everyone who buys a house does so
through financing.

And so when we have regulations that force lenders to look at
things essentially other than risk, what you are doing is you are
divorcing the individual, the borrower, from their ability to repay
a loan.

And so from the lender’s perspective, that builds losses into their
business model. And as a consequence of that, they need to spread
out those losses among all borrowers.

In other words, it increases the cost of capital, it increases the
cost of lending. And that trickles down into more expensive mort-
gages for everyone.

One other thing that I think might be getting missed here, be-
cause so much of what we’re focusing on, and rightly so, is the
price of the home.

But also, what about what is in the home? Things like appli-
ances. We have all kinds of regulations, for example, that are
aimed at increasing the efficiency of what—it could be your refrig-
erator, it could be your dishwasher, your clothes washer, dryer, etc.

And so many of these regulations that do increase appliance effi-
ciency are actually a net loss for the consumer because of the in-
creased cost.

And when we'’re talking about these regulation-imposed cost in-
creases, they tend to be completely missed because of hedonic ad-
justments in things, like the CPI. So they’re typically not included
in inflation metrics.

And, actually, a colleague of mine, Casey Mulligan, who’s a pro-
fessor at the University of Chicago, he has pointed out that the cost
of regulations today are, on the average American family, are lit-
erally thousands of dollars more per year than they were just 4
years ago.

Senator LEE. Yes. That sort of thing adds up. Plus, a lot of the
appliances just don’t do as good of a job. But that’s a—that’s a con-
versation for a—for a different day. But you're exactly right. Those
add up.

And unlike our tax bill, where we can see at the end of the year
how much we’re paying, you can’t see the regulatory compliance
costs. There’s no comprehensive bill for it.

We have in our minds this idea that those are all paid for by cor-
porations. And in a sense they are, but not really, because they get
passed down to hardworking Americans who pay higher prices for
goods and services, everything they buy.

And they also pay for it in meaningful ways through diminished
wages, unemployment, and underemployment.
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What have you observed in your market analysis throughout the
country? Are there factors that apply uniquely to metropolitan
areas, more heavily populated areas? What do you see there in
terms of home affordability, specifically in major metropolitan
urban environments?

Mr. ANTONI. Well, what we find, Senator, typically, is in those
major metropolitan areas, a higher level of regulation. And we also
find higher taxes, you know, on average. And so we have higher
costs of home ownership in those areas.

On page 4 of my testimony, for example, you look at the most
expensive areas in the country, almost all of them are in Cali-
fornia, in terms of owning a home.

In fact, in several of those areas, the median—the median in-
come, it actually requires more than a hundred percent of the me-
dian after-tax income to buy the median-priced home in those
areas.

In other words, it’s literally impossible for the typical American
family to buy a home in those places.

Conversely, as you start getting into typically more suburban or
rural areas, and you typically see taxes and regulation go down,
home ownership, affordability, on average, does tend to rise.

Senator LEE. And that, in turn, ends up creating even more dis-
parities as you look across the economic spectrum. Because if
you’re in one of those areas, you're unfortunate enough to live in
there, some of the—setting aside the graduated income tax system
that we have—some of the benefits associated with home owner-
ship, like the mortgage interest deduction either phases out or ends
at, I think, around $500,000, or something like that.

So if you happen to be in one of those areas, even if you've got
the cheapest home in your community, you might be priced out of
it in multiple ways—and making it even harder for people who are
just below the economic threshold of people who could otherwise
purchase in that area, you may never get there. Thank you,
Madam Chair.

Chair KLOBUCHAR. Okay. Thank you. Senator Hirono.

Senator HIRONO. Thank you. I just have a few follow-up ques-
tions and one new question.

Professor Quintero, while there’s a severe shortage of affordable
housing in our cities, and it—the new work from home dynamic
means that there is often a glut of office space available. So some
cities and developers are working together to convert underutilized
office space to residential.

For example, in Honolulu, you can now live in the office building
that houses the Federal bankruptcy court. Could relaxing or alter-
ing building codes and incentives to encourage office to residential
cor‘l?versions to be part of the solution to our affordable housing cri-
sis?

Professor QUINTERO. Anything that increases the effective supply
of homes, whether it be new homes or existing, would help toward
a solution.

The case I'm, I'm most familiar with is Baltimore, where there’s
been a significant move toward conversions from——

Senator HIRONO. Mm-hmm.

Professor QUINTERO [continuing]. Commercial to residential.
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There’s a significant barrier in terms, one structural, the other
one in legal terms and zoning regulations that prevent these con-
versions from being done cheaply and quickly. And so I think
there’s a long way to go for conversions to actually solve the prob-
lem, but they would be a step in the right direction.

Senator HIRONO. Well, to the extent that all these States and
counties also have the zoning regulations, there may be a way for
us to approach the—supporting these kinds of conversions with
health and safety in mind, of course, on a national level. So if you
have some ideas along those lines, please pass them on.

For Professor Stucke, in the multi-district litigation that has
been filed against RealPage, one of the allegations was from some-
one who has utilized RealPage, he said that, “Although we”—mean-
ing him—“we are,” theyre, “all technically competitors, RealPage
helps us to work together to make us all more successful in our
pricing.”

And so, short of an agreement, that is definitely price fixing.

And so, based on the Supreme Court’s current posture on price
fixing, tacit collusion, or conscious parallelism, these are not price
fixing. So is this—now that we have these new tools or new enti-
ties, such as a RealPage with algorithms, this is not Bob giving you
information.

This is a whole system. Don’t you think that we need to have
some changes, as I mentioned, to our antitrust laws, to—to address
the ne?W tools that are being utilized that basically results in fixed
prices?

Professor STUCKE. Absolutely. So antitrust needs to be modern-
ized for the digital economy. The last time you’ve had meaningful
antitrust regulation was—update to legislation was over like, you
know, what is it, 50 years ago?

Senator HIRONO. Mm-hmm.

Professor STUCKE. And so you—but tacit collusion is very tricky
to get at by itself, because it can just be the response of market
participants.

Like you can have tacit collusion in markets where like I—one
way to explain to my students tacit collusion is, I say, “Break up
into groups of two or three. Here’s the monopoly price, here’s the
competitive price. Just show each other the price that you’re going
to charge for that day.”

And then after 10, 15 rounds, they report their results. Invari-
ably it’s close to the monopoly rate.

And so how as an enforcer, can you get at that? Right? You can’t
tell a competitor not to look at its rival’s rates. So getting at this
collusion directly head on is very difficult.

So the best way to do it is to get at it indirectly. That would be
through merger review, and then any sort of facilitating practices
that can help achieve that algorithmic collusion. For example, shar-
ing of confidential information with the hub.

Senator HIRONO. I think we need to do something because there’s
just a lot of these new kind of tools, Al, all of these new tools that
did not exist 50 years ago when the basic antitrust laws were first
being articulated. And I do think that we need to, as you say, mod-
ernize and if you have some language that you can propose to the
Committee, I would certainly be interested.
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But the fact that you have all these investor purchases now of
housing stock, a huge percentage—it could be a huge percentage in
certain areas like Atlanta, they seem to go to certain areas. I think
that just increases the chances of these kinds of collusive—what I
would call collusive parallel pricing.

I think we need to do—I'm asking you for some ideas on how we
can go forward. Thank you, Madam Chair.

Chair KLOBUCHAR. Thank you very much, Senator Hirono, for
those good questions. And next up we have Senator Blackburn,
then I have a very brief question, and then I think we’re going to
end things, as there’s a conflict with an Al meeting.

But we are very focused on this issue right now. Senator Black-
burn.

Senator BLACKBURN. Thank you so much. And yes, you're right.
It’s a busy day. There is a lot happening.

Professor Stucke, welcome. We are delighted that you are here
from UT, and appreciate that you would make the trip. So thank
you for that.

Ms. Calder, let me come to you. You know, in Tennessee, we
have a lot of people that are moving there and they’re wanting to
leave other areas. We even have some Minnesotans that have come
to Tennessee to relocate.

Chair KLOBUCHAR. Especially in the winter.

Senator BLACKBURN. That’s exactly right. They like our weather
a whole lot better. But we know that there’s a need to focus on
some commonsense solutions. And some of us have really done
that.

What we have found is, over 10 million families spend more than
half of their income on housing. And, of course, this makes it very
difficult for the rest of their budget.

So some of us at Finance Committee have brought forward a bill
the Affordable Housing Credit Improvement Act, which would ex-
pand and strengthen the low income housing tax credit, and that
bill would increase the number of credits available to States by 50
percent.

And it would improve that program so that it’s better serving
veterans, individuals in rural areas like we have in Tennessee, and
victims of domestic violence.

So I'd like for you to talk a minute about why it is so important
to modernize that low income tax credit.

Ms. CALDER. Well, thank you for the question. I appreciate it. I
certainly have—I have written critically of the low income housing
tax credit in the past. And so I'm not familiar with all the details
of this particular bill.

But I do think that the low income housing tax credit certainly
needs modernizing, changing. Some of the—some of the issues that
I see with the low income housing tax credit, in general, right now,
are that for one thing, it is more expensive than various demand
side vouchers or demand side assistance.

Most of the benefits, also at the present time, they flow to devel-
opers, is what research suggests, rather than flowing to low-income
tenants—which is something that worries me because, of course,
you know, we have limited resources and we need to allocate those
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resources accordingly to low-income tenants wherever possible and
extremely low-income tenants first and foremost.

And T've also seen that, because it’s a production side subsidy, re-
search finds the program contributes to greater concentrations of
poverty and racial minorities. And that’s kind of something that’s
similar among production side housing subsidies. So again, not fa-
miliar with all the details, but certainly like the idea of improving
the low income housing tax credit.

Senator BLACKBURN. Okay. Thanks.

Ms. YENTEL. Senator Blackburn, can I add on to that?

Senator BLACKBURN. Yes, you may.

Ms. YENTEL. We support your legislation and appreciate your
leadership in pushing it forward. The affordable—the low income
housing tax credit program is an important tool to develop afford-
able housing across the country, and can be further improved as
your legislation would do.

And we especially appreciate the provisions in the legislation
that would allow for developers to ensure that these low income
housing tax credit properties are more affordable to the people who
need it the most

Senator BLACKBURN. Got it.

Ms. YENTEL [continuing]. The lowest income people——

Senator BLACKBURN. Let me——

Ms. YENTEL [continuing]. People in rural and Tribal commu-
nities

Senator BLACKBURN. Yes.

Ms. YENTEL [continuing]. And we appreciate the additional
transparency around LIHTC data.

Senator BLACKBURN. Let me stay with you. We hear a lot about
Bidenomics and the inflation rate that is out there. And the fact
that the home price—the average home price, median home price
is up over 27 percent, mortgage rates have increased twofold since
2020, and home ownership is a part of the American dream. So
many people want to own their own home.

And this administration seems to have some misguided policies
that are making that more difficult. So as you all are doing your
work, Ms. Yentel, do you see Bidenomics, the inflation rate, all of
that having a negative impact?

Ms. YENTEL. No, I'd say the opposite actually. The low-income
renters certainly are struggling to afford their rent now, in some
cases, more than ever. And housing affordability for the lowest in-
come renters has worsened recently. But it has been a long-stand-
ing systemic

Senator BLACKBURN. Yes.

Ms. YENTEL [continuing]. Issue in our housing markets.

Senator BLACKBURN. Well, my time’s running out, but I would
say Gallup disagrees with you. They found 21 percent of Americans
believe it’s a good time to purchase a home, and that number is
way down from what it has been. That’s the lowest that has ever
been recorded, and inflation is having a negative impact.

I've got two more questions for Ms. Yentel, but I know time has
run out and I will yield my time.

Chair KLOBUCHAR. Okay. And you could put those on the record.
Is that all right? Okay, thank you.
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One last question. Ms. Yentel, another factor many discussed
today that disrupts healthy competition in the housing market, is
the prevalence of private equity-backed institutional investors buy-
ing up large swaths of single-family homes—in some neighborhoods
these types of investors own an incredibly high percentage of
homes.

I've seen this, like there’s been major, major news reports on
this, well documented. Can you talk about how institutional inves-
tors came to own a significant share of single-family homes in cer-
tain markets and how it affects housing affordability?

Ms. YENTEL. Well, especially on the second point, I would focus
on the data that shows that institutional investors tend to be
among the worst landlords. So there’s clear evidence that institu-
tional investors are more likely to be serial eviction filers, to
evict—to file evictions more often, to add predatory fees, to use se-
rial evictions and predatory fees as a profit-generating scheme.

So as those institutional investors especially are targeting com-
munities that are disproportionately people of color or have dis-
proportionately high rates of poverty, then we’re seeing the harm
of these practices fall even greater on people with the lowest in-
comes and the most marginalized households.

Chair KLOBUCHAR. Mm-hmm. All right. Well, thank you very
much.

Senator LEE. Can I ask one very brief follow-up?

Chair KLOBUCHAR. Yes.

Senator LEE. I just want to give E.J. a chance to respond to Sen-
ator Blackburn’s question about Bidenomics and what impact it’s
had on housing affordability.

Mr. ANTONI. Certainly, Senator. Just very briefly, if you look at
the performance of wages versus price indexes, such as the con-
sumer price index, you find that it—for a record 26 consecutive
months of the Biden administration, the consumer price index had
larger annual gains than weekly earnings did.

And so, as a result of that, the typical American family has lost
thousands of dollars in income, not in terms of the size of the pay-
check, but what that paycheck can actually buy.

And then you couple, as you pointed out, this connection between
spending and inflation and the creation of money, when you also
include the fact that interest rates have gone up so dramatically,
that has increased the borrowing costs for families by thousands of
dollars a year.

And these effects combined make the typical American family
about $7,300 poorer today as compared to January of 2021.

In other words, take what the typical American family was earn-
ing at the time of the start of this administration and compare that
to today, and it is as if you took $7,300 off of their annual earnings.

Chair KLOBUCHAR. Anyone want to add anything more here? Are
we good? Okay. Ms. Yentel.

Ms. YENTEL. Well, just to finish what I was saying with Senator
Blackburn is that to their credit despite housing affordability wors-
ening for the lowest income renters, to their credit, the Biden ad-
ministration and this Congress provided historic resources during
the pandemic that staved off what could have been an eviction tsu-
nami.



30

And instead those resources kept eviction filing rates at their
lowest on record. And those are the kind of investments and pro-
grams that should be continued and made permanent.

Chair KLOBUCHAR. Okay. Very good. I want to thank all of you.
It’s been a very informative hearing. There are so many issues that
are clearly related. When you have housing prices go up in part be-
cause some of the factors we discussed here today, and then people
go over and rent, they can’t own their own home, and then those
rents go up. You can kind of see what’s been going on here.

And I do think looking at this in a way that doesn’t argue that
the only thing at issue, by any means, is competition policy and al-
gorithms, but it is part of it.

And especially when you look at some of the recent changes and
you think about, let’s look at all the factors going on here with con-
solitli{ation, with algorithms, I think it’s actually fodder for future
work.

So I want to thank all of you for being here today. I know that
the record will remain open for the next week for Senators to sub-
mit any additional questions.

And with that, I want to thank you, all, for coming and the hear-
ing is adjourned.

[Whereupon, at 4:09 p.m., the hearing was adjourned.]

[Additional material submitted for the record follows.]
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Chair Klobuchar, Ranking Member Lee, members of the subcommittee: thank you for the invitation to
discuss with you today the impact of public policy, private actors, and advanced technological changes on
both the American consumer and competition within various aspects of our economy, particularly the
housing market. | am a public finance economist at the Heritage Foundation, where | research fiscal and
monetary policy with a particular focus on the Federal Reserve. | am also a senior fellow at the Committee
to Unleash Prosperity.

The typical American consumer today faces historic difficulties in becoming a homeowner. This is due to
a confluence of effects, some of which originated decades ago. A circuitous but clear chain of events has
created record low homeownership affordability and perhaps even a perpetual renting class in this
country. Simultaneously, the same factors which created such disfunction in the housing market are now
preventing that same market from adjusting to the economic forces of supply and demand. The
exogenous imposition of manipulated interest rates, excessive borrowing by the Department of the
Treasury, and a failure to return inflation to pre-pandemic rates continue to impose considerable burdens
upon both potential buyers and potential sellers within the housing market.

Unaffordability of Housing and Homeownership in Particular

In 2006, the Federal Reserve Bank of Atlanta began publishing a Home Ownership Affordability Monitor
(HOAM) Index.! A reading of 100.0 indicates average homeownership affordability with the median
household income being sufficient to pay for a median price home. When the index is at 100.0 or higher,
30 percent or less of the median household income will pay for the median monthly housing payment
including principal and interest charges of the mortgage, taxes, insurance, and private mortgage insurance
until the homeowner has sufficient equity. The HOAM Index utilizes the prevailing interest rate in its
calculations.

In January 2006, the index registered 73.3, indicating general unaffordability in the housing market. At
that time, 40.9 percent of the median household income was needed to buy the median price home. By
early 2011, incomes had risen while both home prices and interest rates had fallen. The index breached
100.0 and remained above that level until mid-2013, after which point it fluctuated around the
affordability threshold until 2019, at which point homeownership became markedly more affordable,
even during the pandemic. After January 2021, however, the index dropped quickly and set a new record
for rate of decline.

At the time of this testimony, the latest reading of the HOAM Index is July 2023 which registered a new
series low of 68.4, indicating that it takes a record 43.8 percent of the median household income to afford
a median price home. From January 2021 to July 2023, the index has fallen more than 36 percent. The six
lowest readings in the index’s history have all occurred since June 2022.

It should be noted that the situation today, October 24, 2023, is even worse than the index indicates for
several reasons. Since July, home prices are roughly flat while interest rates have risen from 6.8 percent
in the HOAM Index calculation to 7.63 percent?, the highest mortgage rate since December 2000.
Meanwhile, earnings® rose slower than prices* in August and September, leaving households with larger
paychecks but less available to allocate towards housing. Additionally, the HOAM Index assumes a 10

! Home Ownership Affordability Monitor - Federal Reserve Bank of Atlanta (atlantafed.org)

2 30-Year Fixed Rate Morigage Average in the United States (MORTGAGE30US) | FRED | St. Louis Fed
(stlouisfed.org)

3 Average Weekly Eamings of All Emplovees. Total Private (CES0500000011) | FRED | St. Louis Fed

4 Consumer Price Index for All Urban Consumers: All Items in U.S. Citv Average (CPIAUCSL) | FRED | St. Louis
Fed (stlounisfed.org)
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percent down payment before calculating the monthly principal and interest, but most households today
can only afford a 3 percent® down payment because savings have fallen so much since January 2021. If
the median prospective home buyer were to use all his available savings, not just what was saved for the
down payment, it would still only be 8 percent of the median home price, not the 10 percent assumed by
the HOAM Index calculations. Having a down payment 70 percent smaller means a noticeable increase in
the monthly payment on a median price home today. Furthermore, the HOAM Index uses gross, or before-
tax, income. Net, or after-tax, income is lower and thus the true percentage of a household's take-home
pay needed to be devoted to housing is higher.

Comparing mortgage costs over time is informative in this context. Since January 2021, the principal and
interest costs on a median price home have more than doubled, as seen in Figure 1, going from
approximately 5973 to 52,096. These higher monthly mortgage payments cost a household an additional
513,483 per year for the same house. Across a 30-year mortgage, that is a difference of over 404,000,
which is more than five times the median household income.

Figure 1, Monthly Mortgage Payment Over Time
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In addition to a nationwide reading, the HOAM Index also provides metrics for major metropolitan areas,
with many of the nation’s most populous regions having much worse affordability than average. The cost
of a median-price home is 50 percent of median household income in Boston, 55 percent in Miami, 63
percent in New York, 84 percent in San Fransisco, and 85 percent in Los Angeles. Like the nationwide
figures, these percentages reference before-tax incomes. Consequently, allocating 100 percent of the

S Home Prices: From American Dream to American Nightmare | National Review
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median household income is still not sufficient to pay for the median price home in places like San
Francisco or Los Angeles. Only six metropolitan areas in the entire country meet the HOAM Index's
affordability requirements (Figure 2). It should be noted that these calculations do not simply use the
national median household income, but the local median household income. Thus, unaffordability in areas
with higher-than-average income cannot be dismissed as a product of a local higher cost of living that
does not consider the corresponding higher local income.

Figure 2, Selected Metropolitan Affordability Readings; Green Shading Indicates Affordability

Metropolitan Area Annual Total Housing Payment,
Share of Median Income

Los Angelos-Long Beach-Anaheim, CA 85.4%
San Francisco-Oakland-Hayward, CA 83.9%
San Jose-Sunnyvale-Santa Clara, CA 77.1%
San Diego-Carlsbad, CA 70.5%
Oxnard-Thousand Oaks-Ventura, CA 65.9%
New York-Newark-Jersey City, NY-NJ-PA 63.0%
Riverside-San Bernadino-Ontario, CA 55.7%
Miami-Fort Lauderdale-West Palm Beach, FL 55.4%
Sacramento-Roseville-Arden-Arcade, CA 52.2%
Urban Honolulu, HI 51.6%
Bridgeport-Stamford-Norwalk, CT 49.7%
Boston-Cambridge-Newton, MA-NH 49.7%
Salt Lake City, UT 47.6%
Minneapolis-5t. Paul-Bloomington, MN-WI 33.7%
St. Louis, MO-IL 29.4%
Scranton-Wilkes Barre-Hazleton, PA 29.3%
Harrisburg-Carlisle, PA 29.3%
Youngstown-Warren-Boardman, OH-PA 29.2%
Des Moines-West Des Moines, 1A 28.9%
Akron, OH 28.9%

In addition to the HOAM Index, other metrics point to record low levels of housing affordability. A report
from ATTOM, an analytics company and provider of property and real estate data, indicates that the
median price home is unaffordable for the average income earner in 99 percent of the 572 counties
examined.® Similarly, a report from Redfin, a brokerage and mortgage origination company which
publishes a variety of housing market data, indicates that a potential homebuyer needs an annual income
of about $115,000 to afford a median price home, which is over 50 percent more than the median

% Real Estate Data - Analvtics & Property Data Provider | ATTOM (attomdata.com)
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household income, and a record high.” The report also calculates that the monthly mortgage payment for
a typical homebuyer is now 52,866, nearly half of the median household income. In several major
metropolitan areas, the income needed to afford a median price home has risen by 30 percent or more
in just the last 12 months.

The rental market has seen similar price increases to the housing market with rents today also at record
highs, as indicated by the Bureau of Labor Statistics’ consumer price index.® Data from Redfin indicate the
median rent is over $2,000 and near the record high.® Median rent in all four areas of the country
(Midwest, Northeast, South, and West) is at or near its respective record high. While today’'s rental prices
relative to incomes are indicative of unaffordability even in the rental market, rental prices relative to
mortgage payments highlight the much greater unaffordability of owning a home. Data from Cadre, a real-
estate technology platform, indicate that it is 70 percent more expensive to own than rent a home as of
August 2023.% That is the largest spread between owning and renting in 23 years. These low rent prices
(relative to mortgage payments, not incomes) are also indicative that there is no widespread collusion
among landlords, since collusion yields higher prices relative to alternative goods and services, not
relatively lower prices.

Factors Creating Record Unaffordability

Many public policies have contributed reduced housing affordability for decades. Some policies, like
zoning laws and open space laws, and rent control policies, have restricted the supply of housing only in
their respective areas of the country. Conversely, lending requirements and other regulations on
mortgage originators and securities sales have prevented the housing market from delivering the optimal
level and quality of housing to the market while also introducing additional risk. This has reduced the
aggregate consumer and producer surplus in the housing market.

The more proximate causes of today's dysfunction within the housing market, and those arguably with
the greatest impact, began in 2001, when the Federal Reserve artificially reduced interest rates as the
“dot-com bubble” burst and economic growth more broadly slowed. By 2003, interest rates had fallen to
the lowest levels in over 40 years. The predictable result was not only a devaluation of the dollar and
inflation, but also a significant increase in borrowing by consumers, especially on durable goods. Economic
sectors which disproportionately rely on consumer borrowing to finance purchases saw relatively large
increases in sales despite also having relatively large increases in prices. What later became known as the
“housing bubble” began inflating during this period.

As home prices steadily rose, borrowers and lenders alike took on additional risk by leveraging home loans
beyond the current price of the home and beyond the homebuyer’s maximum affordable maonthly
payment. Buyers took out loans exceeding the price of their home with no down payment, unwisely
assuming that home prices would necessarily rise forever and that their new home could be sold in the
future for a profit but leaving the buyer with negative equity at the start of the loan term. To increase
leverage further, buyers increasingly chose variable rate mortgages whose payment would increase when
interest rates rose but which started the loan term at a slightly lower interest rate. In a final fatuity, some
borrowers chose reverse amortization loans whose monthly payments were less than the initial interest
charged in the first month of the loan term. The principal balance would increase over time and the
borrower would build negative equity unless home price growth exceeded the interest rate on the

7 Redfin Reports That Homebuyers Must Earn $115.000 to Afford the Typical U.S. Home—About $40.000 More
Than the Tvpical American Household Earns :: Redfin Corporation (RDFN)
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mortgage. As the Federal Reserve increased interest rates to simultaneously reduce inflation and tamp
down what was considered a speculative “boom” in housing and equities, home prices stopped rising and
the basic mechanics of the housing bubble ceased operating. The detritus was widespread and long
lasting. Many borrowers and lenders who engaged in either side of speculative loans lost homes and their
life savings, respectively. Loan nonperformance caused some Mortgage-Backed Securities (MBS) to fail.
This set off a chain reaction of derivatives failures which caused millions of Americans to suffer losses on
their savings and bankrupted several major Wall Street firms.

To put upward pressure on falling home prices in the wake of the housing bubble bursting, the Federal
Reserve added MBS to its balance sheet and has maintained a portfolio of these assets since. It also
reduced the federal funds rate to its lower nominal bound of zero and maintained this zero-interest rate
policy (ZIRP) for years. These policies effectively reinflated the housing bubble, but at a more muted pace,
artificially pushing up home prices. By the end of 2015, interest rates were raised by 0.25 percentage
points. In December 2016, rates were raised again but this began a steady increasing of interest rates and
the end of ZIRP. The Federal Reserve also began reducing its balance sheet as it shifted to tighter monetary
policy. The end of ZIRP quickly began exposing the myriad of problems which the policy created over the
better part of a decade. As was the case during the housing bubble, lenders and borrowers alike began
assuming low interest rates would last indefinitely, or at least until their all their loans were repaid.
Consumers and investors alike adapted to ZIRP, just as they had adapted to the lower interest rates in the
early 2000s. When interest rates rose, many individuals suffered losses, or were at risk of doing so. By the
summer of 2019, the Federal Reserve reversed course and began reducing interest rates while maintaining
its pace of balance sheet reduction, seemingly counterproductive actions which together were an attempt
to redirect capital flows.

September 2019 was illustrative of the impossibility of ending ZIRP without disruptions to financial
markets. Among other consequences, the actions of the Federal Reserve eliminated arbitrage
opportunities which threatened to cause another chain reaction of collapses among financial firms, as was
seen during the Global Financial Crisis. The Federal Reserve’s intervention to provide $500 billion of
liguidity was a continuation of the first such intervention which occurred during the collapse of Long-Term
Capital Management, following another abrupt end of arbitrage opportunities when interest rates rose to
counter the inflation which artificially low interest rates caused. The Federal Reserve's injection of liquidity
in Autumn 2019 meant an end to its balance sheet reduction, and interest rates remained steady until
March 2020.

The period of artificially low interest preceding the housing bubble as well as the years of ZIRP following
it are informative for explaining the unaffordability of housing following the pandemic. By depressing
interest rates, the Federal Reserve reduced the value of savings and encouraged borrowing. Home prices
that would correspond with prohibitively expensive monthly payments became affordable because
financing charges were relatively low. Since less savings were required to purchase a home at a given
price, demand increased in the housing market and prices rose, as intended. The new equilibrium that
resulted saw monthly mortgage payments similar to where they were before interest rates were
artificially reduced.

In 2020, these effects were amplified to a greater extent than before as the federal government engaged
in unprecedented fiscal and monetary action by spending, borrowing, and creating trillions of dollars.
From the end of February 2020 to mid-April 2022, the assets of the Federal Reserve grew by $4.8 trillion,
or 116 percent (Figure 3).* While the Federal Reserve succeeded in reducing the borrowing costs to the
Treasury Department in the short term, it also set off the highest inflation in decades, created systemic

'l Federal Reserve Balance Sheet: Factors Affecting Reserve Balances - H.4. 1
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interest rate risk, encouraged consumers and businesses alike to take on excessive debt loads, and set the
stage for substantial interest rate increases in the near future. As in the previous two episodes of
artificially low interest rates, households were encouraged to take on significantly larger mortgages, but
the size of the monetary stimulus in the approximately two years from early 2020 into 2022 meant that
even institutional investors were encouraged to finance real estate purchases through borrowing.

Figure 3
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The inflation that is the devaluation of the dollar caused home prices to rise, but the sizeable shift in
consumer preferences from saving to borrowing also increased home prices. Likewise, the Federal
Reserve made borrowing so inexpensive that institutional investors were able to purchase swaths of
housing for the purpose of renting which would have been prohibitively expensive at normal interest
rates. This increased demand is indicative of the volume of liquidity which the Federal Reserve made
available to financial markets. Similarly, very well capitalized corporations with already highly liquid
balance sheets borrowed during this period to finance stock buybacks because the interest rate on this
debt was a lower yield than the dividends on the shares of stock.

As happened previously, however, this increased demand for housing was only possible because of the
lower interest rates that caused it. When interest rates rose, the ability of potential homebuyers to afford
homes evaporated. Ordinarily, this would put downward pressure on prices and mortgage payments
would remain relatively constant. Instead, prices have continued rising even as interest rates have risen
at the fastest pace in four decades.
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During 2021, the Federal Reserve forecasted that interest rates would remain at zero for years to come
and inflation was “transitory.” Both claims were incorrect and had implications for the housing market.
Borrowers who had taken on excessive debt loads were faced with an inability to sell their home, because
doing so would necessitate losing their low-interest rate mortgage. A new loan would carry a rate two to
four times as high, meaning the borrower could afford a much smaller loan, sometimes half the size or
less than their current loan. Referred to as “golden handcuffs,” this situation made it prohibitively
expensive for millions of Americans to sell their homes except at prices far higher (sometimes higher by
50 percent or more) than that for which they purchased them. Meanwhile, lenders now had a portfolio
of low-interest-rate assets coupled with liabilities whose interest rates were increasing. This mismatch of
interest rates first came to a head in March 2023 as several banks collapsed and the Federal Reserve
created a new lending facility to temporarily provide liquidity for financial institutions on the wrong side
of the interest rate trade. To counter the existing low-interest-rate assets on their balance sheets,
distressed lenders must make loans at today’s higher interest rates. Even for lenders who are in otherwise
healthy financial positions, private borrowers must compete against the Federal Reserve’s interest on
reserve policy and reverse repurchase operations, both of which offer lenders a risk-free rate of return
and currently occupy about $5 trillion of the market.” The result has been a drastic reduction in the supply
of existing homes which has buoyed prices even as interest rates have risen from zero to the highest level
in decades. The effect on existing homes prices has become so large that the price premium on new homes
is virtually zero.

The disruptive change from inflationary low interest rates to higher interest rates and elevated prices has
had a similar effect on homebuilders. The cost to build a new home remains near the record high set last
year (Figure 4) and homebuilders are unable to profitably produce a greater quantity of homes at a lower
price. Due to wholesale inflation, which has outpaced consumer price increases since January 2021%,
construction prices for new single-family homes remain over 20 percent above their pre-January 2021
trend. This has reduced the supply of new homes that producers can sell at a given price, irrespective of
interest rates. Thus, the supply of new homes has also been reduced and prices remain elevated.

heet: Fi Affecti
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Figure 4
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With downward pressure on the supplies of new and existing homes, prices for both remain elevated and
the alternative for consumers is renting. The resultant and dramatic shift in demand towards renting has
elevated rent prices as well. The same increase of construction prices for single-family homes has been
observed for multi-family units too, and these higher costs are passed on in the form of higher rents. Thus,
while higher rent prices would ordinarily be a signal to developers to bring additional supply to the market,
the significant increase in prices from wholesale inflation means higher rents are necessary just to cover
higher costs, let alone create economic profits. However, two factors have prevented the cost of renting
from rising as quickly as the cost of owning a home. First, institutional investors who purchased many
homes around the country are renting out those dwellings, which reduced the supply of homes for sale
but increased the supply of homes for rent. In the second case, the reader must return to the
aforementioned example of a homeowner with golden handcuffs, whose mortgage originated at an
interest rate between 2 and 3 percent. Given current inflation and interest rates, if this homeowner needs
to move, the optimal choice is often not to sell but to rent the current house while purchasing another
elsewhere at the new destination. Once again, the result is to remove a unit from the supply of existing
homes while adding a unit to the supply of rental homes.

Outside of public policy, algorithmic rent setting has come under scrutiny for allegedly contributing to
increasing rent prices.'* It is worth distinguishing between the use of large data sets with algorithm-driven

!4 RealPage rent price software draws scrutiny from U.S. senators (realtrends.com)



41

optimization strategies and collusion, which can occur with or without the latest pricing aids. In the former
case, landlords utilize software to set their asking rents so as to achieve an optimal occupancy rate and
maximize profit. Landlords are unlikely to use such a pricing aid if they are already implementing an
optimum pricing strategy. Landlords are more likely to use such pricing aids if their occupancy is below an
optimal level. Algorithmic rent setting in these instances can recommend where to reduce prices based
on competing landlords’ asking rents, and for which applicants, to achieve a more optimal allocation. Note
that the only way to increase the number of renters is to reduce rent prices. Increasing rent prices,
whether on the recommendation of software or on a whim, will reduce occupancy. Conversely, if
landlords are colluding to set rents, that violates existing laws irrespective of whether algorithmic rent
setting is utilized. As in other cartel arrangements, collusion to set prices above a market clearing
equilibrium reduces the supply, either in quantity, quality, or both, while prices rise, reducing consumer
surplus in a market. There is no empirical evidence as of the time of this testimony’s composition that
algorithmic rent setting in a competitive market has contributed to higher rent prices. Instead, dynamic
pricing models which consider rent prices being asked by competitor landlords actually enhance
competition and would tend to lower rent prices for the marginal renter by efficiently incorporating on a
massive scale the data from transparent rent prices already available online to renters and landlords alike.

Policy Recommendation to Increase Home Ownership Affordability

The instability of interest rates and prices has created a volatile environment in which most Americans
today may never be able to own their own home. The business cycle in the housing market has convulsed
for over 20 years because of the Federal Reserve’s attempts to finance federal deficits, rescue failed
investments, and inflate falling home values. The solution is not to treat the symptoms of these mistakes,
but to prevent the failed policies themselves. The Federal Reserve should be tasked exclusively with price
stability. It should set a primary credit interest rate at a penalty above the market rate, but it should not
target an interest rate on federal funds. Instead, the Federal Reserve should conduct open market
operations to maintain stable prices. The Federal Reserve should also cease attempts to manipulate
individual markets, like housing. To that end, the central bank should allow its portfolio of MBS to roll off
and not be replenished. The rest of the balance sheet should also be reduced until reverse repurchase
operations return to near zero. The reserve ratio requirement, eliminated in March 2020, should also be
reinstated and the interest on reserve policy ended. All these measures will, over time, allow market
participants to set prices and respond appropriately to those signals, resulting in a more optimal quantity
of housing in the market and more stable prices. Capital would also be returned from the public market
to the private, again resulting in a more efficient allocation of resources. In the long run, the Federal
Reserve's monopoly rights should be reexamined, including by this subcommittee. The central bank’s anti-
competitive control of the currency is possible only through government sanction and the institution’s
track record clearly does not warrant such concentration of power.

Simultaneously, the political incentive for the Federal Reserve to manipulate interest rates and inflate
prices would be greatly reduced by lowering the federal deficit, and thus borrowing by the Treasury.
Without the need to finance government spending, the Federal Reserve is more likely to focus exclusively
on price stability.

Lastly, the competitive use of algorithmic rent setting should be permitted to continue since it benefits
both landlords and renters by reducing pricing asymmetry and transaction costs. As noted in the previous
section, however, these benefits are observed in the context of a competitive free market.

10
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The Heritage Foundation is a public policy, research, and educational organization recognized as exempt
under section 501(c)(3) of the Internal Revenue Code. It is privately supported and receives no funds from
any government at any level, nor does it perform any government or other contract work.

The Heritage Foundation is the most broadly supported think tank in the United States. During 2022, it
had hundreds of thousands of individual, foundation, and corporate supporters representing every state
in the U.S. Its 2022 operating income came from the following sources:

Individuals 78%

Foundations 17%

Corporations 2%

Program revenue and other income 3%

The top five corporate givers provided The Heritage Foundation with 1% of its 2022 income. The Heritage
Foundation's books are audited annually by the national accounting firm of RSM US, LLP.

Members of The Heritage Foundation staff testify as individuals discussing their own independent
research. The views expressed are their own and do not reflect an institutional position of The Heritage
Foundation or its board of trustees.
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Chair Klobuchar, Ranking Member Lee, and members of the subcommittee, thank you for
the opportunity to testify today. My name is Vanessa Brown Calder, and 1 am the director of
opportunity and family policy studies at Cato Institute. The views | express in this
testimony are my own and do not represent any official position of my employer.

Accessible, low-cost housing is vital to the health and prosperity of America’s families and
communities. When housing is abundant, it is more affordable. Abundant housing provides
educational and economic opportunities for children and adults. It allows families to be
part of the communities that they desire. Policies that support abundant, affordable
housing are associated with reduced homelessness and improved homeless policy
outcomes.?

Although junk fees, institutional investors, and similar matters have received recent
political and media attention, inaccessible, high-cost housing is largely a result of existing
federal, state, and local policy. Government policies that constrain housing development
are particularly detrimental in this regard.

State and local regulations constitute some of the most significant policies constraining
housing supply. Zoning and land-use regulations are nearly ubiquitous across American
cities. These regulations directly prohibit housing development, increase costs, create
uncertainty, and produce delays.?

Zoning regulations have a meaningful impact on family budgets. A well-known paper finds
that zoning regulations push up the cost of apartments by around 50 percent in Manhattan,
San Francisco, and San Jose.* A recent paper reviewing 24 metropolitan areas finds a
massive “zoning tax” (up to $500,000 per quarter-acre) in cities with restrictive land-use
regimes.s

In addition to state and local policy, federal policy also plays a role in limiting housing
supply. In Western States, the federal government owns a substantial portion of the land,
which therefore cannot be developed.

In Nevada, Utah, and Idaho, the federal government owns between 60 and 80 percent of the
land.® In other states like Arizona, Colorado, Wyoming, California, and Montana, the federal
government owns more than one-third to one-half of land.

Contrary to public perception, the vast majority of federal lands are not national parks,

monuments, or Bureau of Indian Affairs land. Instead, most federal western land is
managed by the Bureau of Land Management (BLM) or U.S. Forest Service (USFS).

2of4
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This land is often close to urban areas, with a significant portion of land within city or
county boundaries. Previous estimates indicate that there are 217,000 acres of BLM and
USFS land within Utah city boundaries and 650,000 acres of the same within one mile of
Utah city borders.”

Presented with a similar set of facts in the 1990s, former Senate Majority Leader Harry
Reid led a group of legislators in passing the Southern Nevada Public Land Management Act
(SNPLMA). This legislation allowed local governments in the land-locked Las Vegas, Nevada
area to nominate federal land for competitive market auction.

The sale of federal land in the Clark County area subsequently resulted in hundreds of
millions of dollars allocated to Nevada public schools and more than a billion dollars
allocated to Nevada’s trails, parks, and natural areas, creating a win-win for Nevada
developers, conservationists, and residents.®

Ranking Member Lee and cosponsors of the HOUSES Act propose extending a similar
solution to other Western States. The HOUSES Act would allow local governments to
nominate and purchase federal land and develop the land for housing projects that meet
certain density minimums and other criteria.?

Like the Southern Nevada Public Land Management Act, proceeds from the HOUSES Act
would be made available for environmental initiatives, including improvements to existing
National Parks, wildfire prevention programs, public water infrastructure projects, and
restoration initiatives.

Research suggests that the HOUSES Act could have a meaningful effect on housing
affordability. A recent U.S. Congress Joint Economic Committee study finds that HOUSES
reforms could lead to the construction of approximately 2.7 million homes, and this
increase in housing development would be possible with the conversion of just 0.1 percent
of existing federal land holdings.'? As a result of this new development, six Western States
could nearly or completely eliminate their housing shortages, and six other states could
substantially reduce them.!!

In addition to policies that directly constrain development, additional federal, state, and
local policies are relevant.!2 When supply-limiting policies are addressed, the participation
of institutional investors in the housing market is largely inconsequential. Furthermore, the
gains that result from reforming supply-limiting policies far exceed potential gains from
regulating junk fees or market participants. When considering reforms to improve housing,
policymakers and analysts should keep in mind that the government is the dominant player
and regulator in the housing market.
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As a result, ample reform opportunities exist for policymakers interested in improving
housing access and affordability. Reforms that expand housing supply will unleash the
housing market and ensure that American families have the choice, opportunity, and
upward mobility that they desire.

Thank you, and I look forward to your questions.

"Vanessa Brown Calder, “Zoned Out: How School and Residential Zoning Limit Educational Opportunity,” Joint Economic Committee
Republicans, November 12, 2019,

Daniel Shoag and Peter Ganong, “Why Has Regional Income Convergence in the U.S, Declined?,” working paper, Harvard Kennedy School,
Harvard University, [anuary 2015.

# Vanessa Brown Calder and Jordan Gygi, “Housing Markets First: Housing Supply and Affordability Are Key to Reducing Homelessness,”
Cato Institute Briefing Paper No. 153, May 8, 2023.

#Vanessa Brown Calder, “Zoning, Land-Use Planning, and Housing Affordability,” Cato Institute Policy Analysis no. 823, October 18, 2017,
* Edward L. Glaeser, Joseph Gyourko, and Raven Saks, “Why Is Manhattan So Expensive? Regulation and the Rise in House Prices,”
National Bureau of Economic Research Working Paper no. 10124, November 2003,

¥ Joseph Gyourko and Jacob Krimmel, “The Impact of Local Residential Land Use Restrictions on Land Values Across and Within Single
Family Housing Markets,” National Bureau of Economic Research Working Paper no. 28993, July 2021.

¢ Carol Hardy Vincent and Laura A. Hanson, "Federal Land Ownership: Overview and Data,” Congressional Research Service, February 21,
2020

7 Ryan Freeman, "Federal Land Valuation Model Agreement RFP No. COF 2018-03," report prepared for the use of the Utah State
Legislature of the Commission on Federalism, May 18, 2020,

1.5, Department of the Interior, Bureau of Land Management, “Southern Nevada Public Land Management Act (SNFLMA) Statistics,”
November 30, 2021.

# Purchase is subject to approval. Details regarding how local governments will disburse said lands to private actors, or otherwise initiate
housing development, are not prescribed by the Act.

U5, Congress, Senate, "Helping Open Underutilized Space to Ensure Shelter [HOUSES Act) Act of 2022, 5.4062, 117th Cong,, 1st sess,
introduced in Senate April 7, 2022

18 They estimate buildable federal land by limiting land to BLM. ged land and r ingall r ing land parcels ¢ ining water,
marshland, or a slope greater than 15 degrees that would make development challenging. Then, using various assumptions based on the
HOUSES Act, the report models how many homes could be built on eligible buildable parcels before 1) the available buildable land runs
outor 2) the so-called housing "shortage” is eliminated.

This estimate includes 430,000 homes in San Diego County, California; 350,000 homes in Maricopa County, Arizona; 109,000 homes in
Clark County, Nevada; and 55,000 new homes in Utah County, Utah alone.

Kevin Corinth and Hugo Dante, “The HOUSES Act: Addressing the National Housing Shortage by Building on Federal Land,” Joint
Economic Committee Republicans, August 4, 2022,

' The authors acknowledge that "shortage” is an economically imprecise term, though practically useful.

12 yanessa Brown Calder, "Housing Affordability,” in Emp ing the New American Worker: Market-Based Solutions for Today's
Workforce, ed. Scott Lincicome (Washington: Cato Institute, 2023), p. 204-217.

4 0f 4



47

Testimony for the Record
Submitted to the
Judiciary Committee
Subcommittee on Competition Policy, Antitrust, and Consumer Rights
for the Hearing

“Examining Competition and Consumer Rights in Housing Markets.”

October 23, 2023

Luis E. Quintero

Assistant Professor Carey Business School

Chair Klobuchar, Ranking Member Lee and members of the Committee, thank you for inviting me
to participate in today’s hearing, and thank you for your attention to the topic of competition and

consumer rights in housing markets, an issue of critical national importance.

My name is Luis Quintero. I am an economist and have spent eight years at Johns Hopkins, where T
research housing markets and policy. Beyond my academic research, T have undertaken advisory
roles, analyzing urban policies in over 20 countries spanning Eastern Europe, Central Asia, and
Latin America for esteemed institutions like the World Bank and the Interamerican Development
Group. I 'would like to state for the record that the opinions expressed herein are my own and do
not necessarily reflect the views of The Johns Hopkins University.

In my work, I have documented the increasing consolidation of housing markets in the United
States and its detrimental effects on housing affordability, and I am pleased that this Congress is

taking a proactive step to incorporate competition in the legislative discussion.

Concentration has been growing since the Great Recession in local housing markets.

Since the housing crisis of 2008, local housing markets have experienced concentration that has left
most of the housing production in the hands of few homebuilders. This trend follows the broader
long-term trend of declining competition documented in so many sectors of the US economy.
Although market consolidation is not the only factor driving the housing affordability problem, it is

a critical one that should be considered in any evaluation of how to address it.
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Three macro-level events helped trigger the current concentration we observe. First, the hard times
of the Great Recession drove many firms to exit the market or reduce their activity for many years.
Those who suffered the most were local or regional homebuilders who had more difficulties
diversifying the risk by building in many locations. Second, large homebuilders received a massive
liquidity boost from stimulus packages in the carly 2010s, in the order of $2.4 billion for the largest
thirteen homebuilders. These came mainly from the Worker Homeownership and Business
Assistance Act of 2009, which allowed large homebuilders to use losses incurred in 2008 or 2009 to
recoup taxes paid in the prior five years. Large builders with losses in markets affected by the
recession could use these resources to establish a stronger presence in growing markets. Third, many
of the homebuilders with activity at a national scale have merged. My work identifies at least twelve
mergers that significantly increased the market share for the merging firms. In one of those cases,
the merger of Lennar and CalAtlantic, which formed the largest homebuilding company in the
country, came to dominate the housing market post-merger in areas where both firms were active

pre-merger.

The exit of firms during market busts is common, but the number of firms has not
rebounded as markets recovered.

National home price indices declined after 2008 but started recovering in 2011. They have, since
2015, surpassed the peak price levels of 2008. However, this recovery has not been accompanied by
an upturn in the number of for-sale building establishments. For-sale builders are down 80% with
respect to their peak in 2008, while national prices for homes are up by about 30% with respect to
the same period. The competitive market forces that increase supply when prices increase by

incentivizing the entry of new suppliers are not being realized in American housing markets.

Estimated concentration numbers are large. Concentration estimates should use relevant
market definitions that consider the effective willingness of households to substitute
between locations when they buy a home. The whole country is not a single housing
market.

Concentration has grown to the point that in the median market, the share of new units produced
by the top three firms has reached 80%, increasing 17% since 2007. In the top 25% of most

concentrated markets, 88% of new units are produced locally by three homebuilders. Across all
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markets, I estimate that 56% show concentrations that would fall into the category of highly
concentrated (HHI of 2500) as defined by the FTC, from 40% during the Great Recession. The 100
largest home builders in the US accounted in 2022 for about half of all new single-family home sales,
up from just over a third two decades ago, with most of these gains coming from increases in the
shares of two homebuilders, ID.R. Horton, and Lennar. These two firms build more than the rest of

the firms in the top ten of homebuilders.

Larger mergers in this sector have most likely not been stopped because regulating
authorities may not be defining relevant housing markets narrowly enough.

For example, homebuilding in Oregon is not a threat to the ability of a hypothetical monopolist to
impose significant and non-transitory increases in price in Maryland. This is also true when
comparing cities in the same state, like Pittsburgh and Philadelphia. As such, housing markets need
to be correctly spatially defined to ensure associated statistics, like market shares, are useful to
determine how a merger will affect concentration. Work exploring search behavior in online
platforms has demonstrated that most households consider only a tight cluster of zip codes with a
median distance of 3.2 miles when analyzing a prospective home purchase. Others have examined
the nearby places with high price correlation to determine the relevant market size. All these
different methodologies point to relevant markets smaller than metropolitan areas or commuting
zones. Concentration levels depend on the market definition, of course. However, different

definitions show a growth in consolidation over time.

Furthermore, less competition has not pushed homebuilders to innovate. Recent studies have

highlighted that the construction industry has seen a decades-long decline in productivity.

We should care about market consolidation because it affects housing supply and
affordability.

My estimates point to a causal negative impact of concentration on the total volume of housing
produced. This effect indicates that if we had today the levels of competition in local housing
markets that we had in 2006, we would have produced $112 billion more in housing, which is

equivalent to approximately 160,000 additional housing units being built in a year. This roughly
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equals 10% of the private residential fixed investment predicted for 2023. Furthermore, housing

price volatility would have declined by over 50%.

We should encourage agencies to enforce competitive policy in housing markets more

effectively and ask housing policies to incorporate market structure considerations.

I would like to offer stx recommendations for this committee’s consideration:

6.

Encourage regulatory agencies to be careful in spatially defining local housing markets when
revising any actions, such as mergers, that may reduce competition. This may require
increasing the resources of antitrust or competition policy agencies.

Consider passing legislation that shifts the burden of proof to companies in large-scale
mergers, in such a way that they must also show that they cannot exert monopoly power in
any of the local spatial markets where they have building activity.

Encourage enforcement agencies to request mandatory divestitures when large national
homebuilders merge and that results in high concentration in local markets.

Encourage the federal government to make increasing competition one of the objectives of
its housing policies, such as the Biden-Harris Administration Housing Supply Action Plan.
Transfers aimed at increasing housing supply, such as the Low-Income Housing Tax Credits
(LIHTCs) should incorporate requirements of a minimum number of homebuilder
participants.

This encouragement should extend to state-wide policies. Changes in restrictive zoning like
those passed in California, Washington, Oregon, and Minneapolis may not result in effective
growth in supply if local developers can withhold production by exercising monopoly power.
Consider bringing back the Philadelphia National Bank presumption, wherein the Courts
established a presumption that a merger that would give one entity a 30 percent market share
in the relevant market is presumed anti-competitive. This presumption should be used using

relevant spatial definitions of local housing markets.

Thank you and I would be pleased to answer any questions you may have.
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Written Testimony of Maurice E. Stucke
United States Senate
Committee on the Judiciary
Subcommittee on Competition Policy, Antitrust, and Consumer Rights
Hearing on “Examining Competition and Consumer Rights in Housing Markets”
Tuesday, October 24, 2023, 2:30 P.M.

Chair Klobuchar, Ranking Member Lee, and distinguished members of the Subcommittee:
Thank you for the opportunity to testify before you today.

Ariel Ezrachi and I raised the risks of algorithmic collusion and discrimination in our articles' and
2016 book.? Thereafter, enforcers and policymakers began taking notice.?

A 2022 ProPublica article examined how RealPage has sold rent pricing software to property
managers, thereby boosting the landlords’ profits.* Thereafter, over twenty private antitrust
lawsuits have been brought against RealPage and some of the nation’s larger property managers
for colluding under Section 1 of the Sherman Act.” RealPage’s software, Al Revenue Management
(formerly known as YieldStar), “is currently responsible for the pricing of 8% of all rentals units
nationwide.”® Property managers using YieldStar saw their occupancy rate decline (from 97% to

! How Pricing Bots Could Form Cartels and Make Things More Expensive, HARVARD Business REVIEW, Oct. 2016;
Artificial Intelligence & Collusion: When Computers Inhibit Competition, 2017 UNIVERSITY OF ILLINOIS LAW REVIEW
1775 (2017). Tacit Collusion on Steroids — The Tale of Online Price Transparency, Advanced Monitoring and
Collusion, 3 COMPETITION LAW & PoLicy DEBATE 24 (2017); Algorithmic Collusion: Problems and Counter-
Measures (23 June 2017), Report commissioned by the Organisation for Economic Co-operation and Development
for its Competition Committee’s Roundtable on Algorithms and Collusion (21-23 June 2017); Antitrust, Algorithmic
Pricing, and Tacit Collusion, in RESEARCH HANDBOOK ON THE LAW OF ARTIFICIAL INTELLIGENCE (Woodrow Barfield
& Ugo Pagallo eds., Edward Elgar Publishing 2018); Sustainable and Unchallenged Algorithmic Tacit Collusion, 17
NORTHWESTERN JOURNAL OF TECHNOLOGY & INTELLECTUAL PROPERTY 217 (2020),

3 VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE ALGORITHM-DRIVEN Economy (Cambridge, MA:
Harvard University Press 2016).

* See, e.g.. OECD. Algorithms and Collusion (2017); OECD (2023), Algorithmic Competition, OECD Competition
Policy Roundtable Background Note, www.oecd.org/daf/competition/algorithmic-competition-2023. pdf.

* Heather Vogell, Rent Going Up? One Company's Algorithm Could Be Why, ProPUBLICA (Oct, 15, 2022),
hups:/fwww, propublica.org/article/vieldstar-rent-increase-realpage-rent,

* In re RealPage. Inc.. Rental Software Antitrust Litig., No. MDL 3071, 2023 WL 2875737, at *1 (U.S. Jud. Pan. Mult.
Lit. Apr. 10, 2023) (cases allege that “the lessor defendants all employed revenue management software provided by
RealPage called Al Revenue Management (formerly known as YieldStar), which gathered real-time pricing and
vacancy data from the lessors and made unit-specific pricing and vacancy recommendations—which the lessors
allegedly agreed to adhere 10, on the understanding that competing lessors would do the same—with the intent and
effect of raising lease prices above competitive levels™), All of these plaintiffs alleged in their complaints that this
conduct violated federal antitrust law, as well as various state antitrust and consumer protection statutes. All of these
cases were transferred in 2023 to the Middle District of Tennessee for coordinated or consolidated pretrial proceedings.
® Gabricle Bortolotti, Algorithmic Collusion in the Housing Market, ProMarket (May 30, 2023),
https://www.promarket.org/2023/05/30/algorithmic-collusion-in-the-housing-market/.
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95%) while their revenues increased 3-4%.” But RealPage is not the only pricing algorithm used
in the housing markets today. Instead, according to another recently filed antitrust complaint,
RealPage’s primary competitor, Yardi, sets prices for at least twice the number of multi-family
units than RealPage.® Moreover, concerns over algorithmic collusion extend beyond housing
markets. Another ongoing antitrust case involves algorithmic collusion among the leading hotels
on the Las Vegas Strip, which all use the same third-party algorithm.? The alleged consumer harm
in all these cases is similar: by outsourcing their pricing to a third-party algorithm, competitors
charge higher prices (despite lower occupancy levels). But even if the antitrust plaintiffs prove that
the competitors use the same pricing algorithm and this leads to higher, supra-competitive pricing,
they might still lose.

While enforcers and policymakers have acknowledged the risks of algorithmic collusion, their
understanding varies, leading to further gaps in policy responses. Here I'll examine three policy
approaches to tackle these risks. As we’ll see, the overarching concern lies not only in higher prices
but also in the fear of an Al-dominated bureaucracy that hinders human autonomy and well-being,

L THE NARROW APPROACH

Here policymakers and antitrust agencies evaluate whether the conduct facilitated by pricing
algorithms violates existing antitrust laws, If the conduct is potentially illegal, the next issue is
whether enforcers can readily detect a violation, prove it in court, and effectively remedy the
challenged behavior.

The easy case is when humans agree to fix prices and use pricing algorithms to monitor compliance
and punish any discounting, Here the Sherman Act is up to task. For example, the United States
prosecuted a price-fixing case involving posters sold through Amazon Marketplace. To implement
their price-fixing agreement, the competitors agreed to adopt specific pricing algorithms to
coordinate their pricing.'’

Another simple scenario is the classic hub-and-spoke cartel,!’ where rivals use a hub’s pricing
algorithm to facilitate their collusion. Here too the antitrust agencies can challenge this behavior
under the existing law, as two European cases reflect. In one case, an online travel booking system
agreed with certain travel agents to reduce discounts to 3%. If any travel agent offered a greater
discount, the hub’s booking algorithm automatically reduced the discount to 3%. As a result, many

TId.

S Compl. ¥ 55, filed in McKenna Duffy v, Yardi Systems, Inc., Civ. Act. No., 2:23-cv-01391 (W.D. Wash. filed Sept.
8, 2023).

? Compl., filed in Gibson v. MGM Resonts Int’l, Civ. Act. No. 2:23-cv-00140 (D. Nev. filed Jan. 25, 2023).

" Plea Agreement, filed in United States v. Topkins, No. CR 15-00201 (N.D. Cal. 2015),
hitps://www justice gov/d9/atr/case-documents/attiachments/2015/04/30/3 13686.pdf:. see also Trod Lid. and GB eye
Lid., U.K. Competition & Mkis. Auth., CMA lIssues Final Decision in Online Cartel Case, GOV.UK (Aug. 12, 2016),
https:/fwww.gov.uk/cma-cases/online-sales-of-discretionary -consumer-products#infringement-decision.

' Interstate Circuit, Inc. v. United States. 306 U.S. 208 (1939).
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participating travel agencies decreased their discounts to 3% or less.!? In the second case, a
multiple listing service (MLS) in Spain helped realtors inflate their brokerage commissions. The
realtors agreed to a minimum commission of 4% on sales and one month’s rent on leases. The
software company, in creating the MLS, designed the software so that a real estate broker could
only list a property if the broker shared the information on their commission and the actual
commission was at or above the established minimum of 4%. Here both the software designer and
participating real estate brokers were fined.'?

Thus, when humans conspire, the illegality inheres in the agreement. The use of pricing algorithms
to assist their collusion might make it harder, in some cases, to detect the collusion. But the issue
is the sufficiency of proof, not the law itself.

On the other hand, prosecutors will have a harder time challenging under the current antitrust law
(a) tacit algorithmic collusion, (b) certain “hub-and-spoke” arrangements, and (c¢) secondary tacit
collusion (STC).

Al TACIT ALGORITHMIC COLLUSION

Tacit collusion or conscious parallelism alone does not violate Section 1 of the Sherman Act. There
must be proof of an agreement. As the Supreme Court said,

Tlacit collusion, sometimes called oligopolistic price coordination or conscious
parallelism, describes the process, not in itself unlawful, by which firms in a
concentrated market might in effect share monopoly power, setting their prices
at a profit-maximizing, supracompetitive level by recognizing their shared
economic interests and their interdependence with respect to price and output
decisions. "

Tacit collusion, of course, can happen without algorithms under certain market conditions (e.g.,
highly concentrated markets with homogenous products, where the transparency of the key market
terms enables rivals to monitor and respond quickly to their competitors’ pricing and other key

12 In Eturas (C-74/14, 2016), the European court interpreted Article 101 “as meaning that, where the administrator of
an information system, intended to enable travel agencies to sell travel packages on their websiies using a uniform
booking method, sends to those economic operators, via a personal electronic mailbox, a message informing them that
the discounts on products sold through that system will henceforth be capped and., following the dissemination of that
message, the system in question undergoes the technical modifications necessary to implement that measure, those
economic operators may — if they were aware of that message — be presumed to have participated in a concerted
practice within the meaning of that provision, unless they publicly distanced themselves from that practice, reported
it to the administrative authorities or adduce other evidence to rebut that presumption, such as evidence of a systematic
application of a discount exceeding the cap in question.”

13 Press Release: The CNMC fines several companies EUR 1.25 million for imposing minimum commissions in the
real estate brokerage market (Dec. 9, 2021).
https://www.cnme.es/sites/default/files/editor_contenidos/Notas%20de%20prensa/2021/20211209_NP_Sancionador
_Proptech_eng,pdf.

" Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 227 (1993).
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terms of sale). One case, for example, involved tacit collusion leading to higher gas prices on
Martha’s Vineyard."

But the industry-wide use of pricing algorithms can do more than facilitate conscious parallelism
in markets already susceptible to it. Instead, as Ariel Ezrachi and I discuss, pricing algorithms can
expand the market conditions in which tacit collusion may be possible. The speed at which pricing
algorithms can detect and respond to competitors” online pricing, can inhibit rivals from gaining
sales through discounts, and thereby expand tacit collusion to markets with as many as eight
rivals,'® if not more.) The result is the same as if the companies verbally agreed to fix prices, but
the agencies and private plaintiffs, without proof of an agreement, cannot challenge the behavior
under the Sherman Act.

Interestingly, the FTC’s current monopolization case against Amazon includes allegations of tacit
algorithmic collusion. The complaint’s allegations involving Amazon’s pricing algorithm,
internally codenamed Project Nessie, were heavily redacted. But as the Wall Street Journal
reported, the algorithm “helped Amazon improve its profit on items across shopping categories,
and because of the power the company has in e-commerce, led competitors to raise their prices
and charge customers more, according to people familiar with the allegations in the complaint. In
instances where competitors didn’t raise their prices to Amazon’s level, the algorithm—which is
no longer in use—automatically returned the item to its normal price point.”'” Amazon reportedly
made more than $1 billion in revenue from this tacit algorithmic collusion.'®

Since tacit algorithmic collusion does not violate Section 1 of the Sherman Act, the FTC instead
is challenging Amazon’s “Project Nessie” pricing system as an unfair method of competition under

15 White v. R.M. Packer Co., 635 F.3d 571 (1st Cir. 2011).

1% Wieting, Marcel and Sapi. Geza, Algorithms in the Marketplace: An Empirical Analysis of Automated Pricing in
E-Commerce (September 30. 2021). NET Institute Working Paper No. 21-06, Available at SSRN:
https://ssrn.com/abstract=3945137 or hup:/dx.doiorg/10.2139/ssm 3945137, For experiments with pricing
algorithms, see Bingyan Han, Understanding algorithmic collusion with experience replay, Working Paper, (March
21, 2021). arXiv:2102.09139 (finding in an infinitely repeated pricing game, pricing algorithms based on
artificial intelligence (Q-learning) may consistently learn to charge supra-competitive prices even without
communication): Xu, Xingchen and Lee, Stephanie and Tan, Yong, Algorithmic Collusion or Competition: the Role
of Platforms' Recommender Systems (September 22, 2023). Available at SSRN: https://ssm.com/abstract=4579458
or htp/ds.doiorg/10.2139/55m 4579458, Emilio Calvano, Giacomo Calzolari, Vincenzo Denicold & Sergio
Pastorello, Artificial Intelligence, Algorithmic Pricing, and Collusion, 110 AMERICAN EcoNomic REVIEW 3267
(2020).

" Dana Mattioli, Amazon Used Secret 'Project Nessie' Algorithm to Raise Prices, WaLL ST. 1., Oct. 3, 2023,
https:iwww, wsj.com/t /retail/amazon-used-secret-project-nessic-algorithm-to-raise-prices-6¢393706,

18 Jd.
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Section 5 of the FTC Act.'” Whether the court will agree (without evidence of anticompetitive
intent or lack of procompetitive business justification) is another matter.

B. “HUB-AND-SPOKE” ALGORITHMIC COLLUSION

Instead of using their own algorithms, rivals, over time, might outsource their pricing to a third-
party vendor. Consider the pending class action lawsuit against the leading hotel operators on the
Las Vegas Strip, including the Bellagio, Wynn, Caesar’s Palace, MGM Grand, and Mandalay Bay.
The complaint alleges that the Las Vegas Strip hotels “colluded” by outsourcing their pricing for
their hotel rooms to the same company, the Rainmaker Group.?!

The legal challenge for the antitrust enforcers and courts is in determining whether these
agreements are purely vertical (between the hub and hotel) or also horizontal (among the rival
hotels acting through the hub). This distinction is critical in jurisdictions, like the United States, as
it determines the legal standard under which the agreement is evaluated. In the United States,
purely vertical agreements are reviewed under the rule of reason standard, which as the Supreme
Court recognized, entails an “elaborate inquiry” that “produces notoriously high litigation costs
and unpredictable results.”?? Likewise, several justices called the rule of reason “amorphous”?
and “unruly.”?* In contrast, a horizontal hub-and-spoke conspiracy would be per se illegal.

A hub-and-spoke antitrust conspiracy, as the courts have held, “involves a hub, generally the
dominant purchaser or supplier in the relevant market, and the spokes, made up of the distributors
involved in the conspiracy. The rim of the wheel is the connecting agreements among the

¥ Compl. 99 457-63, filed in FTC v. Amazon.com, Civ. Act. No. 2:23-cv-01495 (W.D. Wash. filed Sept. 26, 2023);
sec also Fed, Trade Comm’n, Policy Statement Regarding the Scope of Unfair Methods of Competition Under Section
5 of the Federal Trade Commission Act (November 10, 2022), hitps://www fic.gov/legal-library/browse/policy-
statement-regarding-scope-unfair-methods-competition-under-section-3-federal-irade-commission.

2 E.I du Pont de Nemours v. Fed. Trade Comm’n (Ethyl). 729 F.2d 128, 139 (2d Cir. 1984) (holding that “before
business conduct in an oligopolistic industry may be labelled “unfair’ within the meaning of § 5 a minimum standard
demands that, absent a tacit agreement, at least some indicia of oppressiveness must exist such as (1) evidence of
anticompetitive intent or purpose on the part of the producer charged, or (2) the absence of an independent legitimate
business reason for its conduct™),

' Compl. filed in Gibson v. MGM Resorts Int’l, Civ. Act. No, 2:23-cv-00140 (D, Nev, filed Jan, 25, 2023),

# Kimble v. Marvel Ent., LLC. 576 U.S. 446, 459 (2015) (quoting in part Arizona v. Maricopa County Medical Soc.,
457 U.S. 332, 343 (1982)). For criticisms of this standard, see Maurice E. Stucke, The Good, the Bad, and the Ugly
of US Antitrust, 11 JOURNAL OF ANTITRUST ENFORCEMENT 283 (2023). Does the Rule of Reason Violate the Rule of
Law? 42 U.C. Davis Law REVIEW 1375 (2009).

* Oneok, Inc. v. Learjet, Inc., 575 U.S. 373, 398 (2015) (Scalia, J. dissenting, with Roberts, C.J. joining).

HFTC v. Actavis, Inc., 570 U.S, 136, 173 (2013) (Robernts, C.J., dissenting, with Justices Scalia and Thomas joining).
As they commented, “[glood luck to the district courts that must, when faced with a patent settlement, weigh the
‘likely anticompetitive effects, redeeming virtues, market power, and potentially offsetting legal considerations
present in the circumstances.” Jd. (quoting the majority at 370 U.S. at 149).
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horizontal competitors (distributors) that form the spokes.”? So, a critical legal issue for a per se
violation of the Sherman Act “is how the spokes are connected to each other.”?

On the one hand, to be liable, the Las Vegas hotels need not agree with each other to fix prices or
outsource their pricing to Rainmaker all at the same time.?” In the leading antitrust hub-and-spoke
case, the Supreme Court held that the movie distributors (the spokes) could be liable when

[efach distributor was advised that the others were asked to participate; each
knew that cooperation was essential to successful operation of the plan. They
knew that the plan, if carried out, would result in a restraint of commerce, which,
... was unreasonable within the meaning of the Sherman Act, and knowing it,
all participated in the plan. The evidence is persuasive that each distributor
early became aware that the others had joined. With that knowledge they
renewed the arrangement and carried it into effect for the two successive

years.™

On the other hand, if each Las Vegas hotel chain independently decided to use Rainmaker’s
algorithm after independently calculating that it would be more profitable to do so, then it is
unlikely that a court would find any horizontal conspiracy. Instead, there are a series of vertical
agreements, which would be evaluated under antitrust’s problematic rule of reason standard.

To illustrate the difficulty in challenging this behavior, suppose the first Las Vegas hotel used
Rainmaker’s dynamic pricing algorithm to increase its profits. Also, suppose that it was never told
(nor did it anticipate) that its rivals would use Rainmaker’s algorithm. Suppose the second and
third Las Vegas hotels later opt to use Rainmaker’s pricing algorithm for its efficiency gains rather
than any anticompetitive purpose. As more Las Vegas hotels use Rainmaker’s pricing algorithm,
the company acquires even more data for its price optimization algorithm, which, as a result, can
better assess market conditions (and pricing strategies of subscribers). As more Las Vegas hotels
rely on Rainmaker for pricing their rooms, the hub’s pricing algorithm incrementally affects more
of the Strip’s hotel market. As Rainmaker’s pricing accounts for a larger share of the Strip, the
Rainmaker’s pricing can increasingly behave independently of the remaining hotels on the Strip
(who are not using its pricing algorithm). Rainmaker’s success and data reach can now attract the
remaining Las Vegas hotels, making it harder for another Al pricing optimization company to enter
and compete. As Rainmaker’s clients’ profits increase, it might become harder for the remaining

% In re Elec. Books Antitrust Litig., 859 F. Supp. 2d 671, 690 (S.D.N.Y. 2012) (quoting Howard Hess Dental
Laboratories Inc. v. Dentsply Int'l, Inc., 602 F.3d 237, 255 (3d Cir. 2010)).

*® In re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 327 (3d Cir. 2010) (quoting Total Benefits Planning Agency,
Inc. v. Anthem Blue Cross & Blue Shield, 552 F.3d 430, 436 (6th Cir. 2008)).

2 Interstate Cir. v. United States, 306 U.S. 208, 227 (1939) (noting that it “is elementary that an unlawful conspiracy
may be and often is formed without simultaneous action or agreement on the part of the conspirators™).

* Jd_at 226-27.
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hotels to forego these profits. So, they too switch to Rainmaker, and eventually 90+% of rivals
coalesce around one Al revenue management provider. Rainmaker’s pricing strategy becomes the
de facto market price. The evidence in the case may prove otherwise. The point here is that pricing
algorithms can create substantial efficiency gains and reduce transaction costs.”

The legal challenge is when does a series of vertical agreements become an illegal horizontal hub-
and-spoke? Certainly, the first hotel operator could not be liable for collusion when it initially
outsourced its pricing to Rainmaker’s algorithm, as none of its rivals were using Rainmaker at the
time, It might not even be when the second or third hotel operator join, if the prices were not supra-
competitive (given the competition from the remaining hotel operators). One can imagine the
difficulty in assessing when the arrangement started resembling a hub-and-spoke and when does
liability accrue. And who is liable? The early adopters? Late adopters? Or everyone? The early
adopters would likely argue that when they joined, they did not anticipate the other rivals to join.
Nor was there any understanding to that effect. So it would be unfair to hold them liable for the
later actions of their rivals, which they neither wished nor anticipated.

If the hub’s algorithm uses purely public information, it will be difficult to challenge these vertical
agreements as a hub-and-spoke. Instead, the plaintiff would have to challenge each vertical
agreement under the Supreme Court’s “amorphous,” “unruly” rule of reason standard — a costly
endeavor yielding unpredictable results. So, as with tacit algorithmic collusion, the harm to
consumers may be the same as if the rivals actually conspired, but challenging it will be difficult
under current antitrust laws.

There may be another avenue for liability, namely, if the competitors continuously share
competitively sensitive, non-public data with the hub. That is what the plaintiffs in the Las Vegas
class action alleged.*® A company ordinarily would not share competitively sensitive and
nonpublic data with the hub, if it knew that the hub’s algorithm could use that data to help rivals
undercut the company. Thus, the rivals will continuously share this non-public information with
the knowledge that the hub will use it to their mutual advantage.*' Consequently this information
sharing could be used as a plus factor to establish a conspiracy or challenged by itself (albeit under
the Court’s rule of reason standard®?).

72023 OECD Report at 10-11.

3 Plaintiffs' Memorandum of Points and Authorities in Opposition to Defendants' Joint Motion to Dismiss the
Complaint with Prejudice. filed in Gibson v. MGM Resorts International, 2023 WL 4264109 (D. Nev. filed May 11,
2023) (alleging that “Rainmaker's algorithms are fueled by real-time access to [the defendanis’] competitively
sensitive and nonpublic data regarding occupancy, rates. and guests, and output pricing recommendations that can
then be uploaded directly into clients' property management systems”).

3 Jd. (alleging that each defendant hotel operators knows that its “competitors participate in and contribute data to
Rainmaker's pricing and forecasting algorithm and were thus assured that their supracompetitive pricing would not be
undercut™),

2 United States v. U.S. Gypsum Co., 438 U.S. 422, 441 n. 16 (1978).
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C. SECONDARY TACIT COLLUSION

Now consider a market in which many different sellers outsource their pricing to different
competing pricing hubs. In theory, this should not raise any antitrust concerns, with so many
sellers in the primary market and multiple pricing hubs in the secondary market. After all, one
hub would not recommend to its clients higher prices for their products, when doing so risks their
clients’ losing significant sales to rival sellers, using pricing algorithms by rival hubs. As a result,
the hubs’ price optimization algorithms, in theory, should compete against each other, and both
the primary and secondary markets should remain competitive.

But as Ariel Ezrachi and I discuss in a recent paper, when the secondary market satisfies the
conditions for tacit algorithmic collusion (such as transparency of the prices that the rival
algorithms recommend to its clients and the speed to respond to any discounts that the rival sellers’
offer, based on the rival hub’s suggestion), we may witness the emergence of conscious
parallelism.** Basically, under these conditions, the hubs’ pricing algorithms learn to collude, by
suggesting higher prices to their clients, in the recognition that suggesting lower prices will erode
the clients’ profits and willingness to use the hub’s services.

That may be the case in the RealPage and Yardi antitrust cases — numerous property managers
relied on either Yardi’s or RealPage’s price optimization software. So, even if the plaintiffs prove
that millions of tenants were harmed by having to pay higher rents, they might still lose if the
court finds that the hubs’ algorithms were tacitly colluding.

What makes secondary tacit collusion distinctive is that it may be achievable irrespective of the
conditions on the primary market, and likely due to the conditions on the secondary market. To
put it differently, it can deliver outcomes that cannot be attained on the primary market, even if
all sellers were using the same algorithms, or utilizing different learning algorithms that could
assimilate.

Indeed two recent economic studies have found evidence of higher prices as a result of pricing
algorithms, and both cases appear to fall within the category of secondary tacit collusion. The
first economic study was of German gas station markets. In dividing their sample between
monopoly and non-monopoly markets, the study’s authors found that when gas stations operating
in Germany adopted algorithmic-pricing software, the margins in non-monopoly markets

¥ Ezrachi, Ariel and Stucke, Maurice E., The Role of Secondary Algorithmic Tacit Collusion in Achieving Market
Alignment, VANDERBILT JOURNAL OF ENTERTAINMENT AND TECHNOLOGY LAW (forthcoming 2024); working paper
(August 21, 2023), University of Oxford Centre for Competition Law and Policy, Working paper CCLP(L)54,
University of Tennessee Legal Studies Research Paper, Available at SSRN https://ssrm.com/abstract=4546889 or
http://dx.doi.org/10.2139/ssrm. 4546889,
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increased by 11% on average over pre-adoption levels.** In comparison, in monopoly markets,
these gas stations experienced only a small, non-statistically significant change in their margins.
Likewise, average prices rose in non-monopoly markets, but not in monopoly markets.* This is
consistent with tacit collusion rather than efficiencies. The economic study next examined
duopoly markets. When one gas station adopted the pricing algorithm, and the other did not,
margins and prices, on average did not change. But when both gas stations adopted the algorithms,
the algorithms learned to tacitly collude, margins gradually increased on average by nearly 38%,
and “the distribution of margins and prices generally shifts right.”

The study did not focus on which gas stations relied on which particular pricing hubs. But the gas
stations did not rely on a single hub. Instead, there were multiple hubs, including a2i and Kalibrate
that had contracts with German brands Orlen and Tamoil/HEM.*” Other rivals included PDI** and
PriceAdvantage.™

The second economic paper studied algorithmic pricing on Bol.com, the largest online
marketplace in the Netherlands and Belgium.*” Based on more than two months of pricing data
for around 2,800 popular products, the study found evidence of algorithmic collusion by sellers
that rely on at least six different pricing algorithm providers. For products with 3 to 5 sellers, for
example, the study found that the Buy Box price was only very mildly affected if only one seller
was using a pricing algorithm service; but prices increased 4% if two algorithmic sellers were
present. This finding was compatible with secondary tacit collusion. The study found on average
higher prices for products with as many as 8 sellers (some of whom were using pricing
algorithms), and algorithmic sellers won the buy box more often than traditional sellers. The
higher prices, the study found, was “in line with the statements made by re-pricer software
vendors, who explicitly advertise their ability to raise prices and avoid competition, even using
economic textbook language of collusion.”

34 Assad. Stephanie; Clark, Robert; Ershov, Daniel: Xu, Lei (2021): Algorithmic Pricing and Competition: Empirical
Evidence from the German Retail Gasoline Market. CESifo Working Paper, No. 8521, Center for Economic Studies
and Ifo Institute (CESifo). Munich.

35 Jd. at 29,

3 Id, at 38-39.

37 Moreover, fuel retailers in over 40 countries use Kalibrate’s Fuel Pricing to “maximize fuel profits.” -
https://kalibrate.com/products/software/kalibrate-pricing/

¥ Nitps://pditechnologies.com/convenience-retail/increase-profits/#

3 hutps:/iwww. priceadvantage.com/fuel-pricing-software/why-priccadvantage/

A Wieting, Marcel and Sapi, Geza, Algorithms in the Marketplace: An Empirical Analysis of Automated Pricing in
E-Commerce (September 30. 2021). NET Institute Working Paper No. 21-06, Available at SSRN:
https://ssm.com/abstract=3945137 or http://dx.doi.org/10.2139/ssm. 3945137, When the number of sellers increased
1o six and & competitors, prices increased (but not as much with 3 to 5 sellers). For products with % or more sellers
(with at least two using algorithms) prices significantly reduced: “To sum up, consistently with tacit collusion, with
medium number of competitors two algorithmic agents in the market lead to increased Buy Box prices. With a high
number of rivals, algorithmic sellers compete fiercely, reducing the Buy Box prices.”




60

Thus, under all three scenarios, consumers pay higher prices, and enforcers cannot easily
challenge this anticompetitive behavior under traditional antitrust law.

IL SLIGHTLY BROADER APPROACH

This approach acknowledges the challenges in detecting and prosecuting algorithmic collusion. To
prevent these risks, enforcers and policymakers should consider other available tools, such as the
merger review process. One bit of good news from the online shopping study was that tacit
collusion dropped off for products with more than eight sellers.*' More empirical work is needed
to understand the threshold where algorithmic collusion drops off (especially in the context of
secondary tacit collusion where there may be dozens of sellers but the hubs learn to tacitly collude).

One important tool is market investigations. The DOJ Antitrust Division, however, lacks subpoena
power to conduct these market investigations. But the FTC has the authority. With more data
scientists and technologists, the FTC can identify markets susceptible to algorithmic collusion
and evaluate whether proposed mergers would facilitate such behavior. Based on these findings,
the FTC and DOJ may lower their threshold for reviewing and challenging mergers in other
markets susceptible to tacit algorithmic collusion, hub-and-spoke algorithmic collusion, and STC.

Thus, to combat tacit algorithmic collusion, the agency might start looking at more markets and
more 7-to-6, 6-to-5, and 5-to-4 mergers, and reconsider their approach to conglomerate mergers
when tacit algorithmic collusion can be facilitated by multimarket contacts.**

Similarly, to prevent hub-and-spoke algorithmic collusion, agencies would consider, among other
things, whether:

e many competitors in that market outsource their pricing to a single third-party vendor;

o the leading pricing algorithm will likely improve post-merger, as the algorithm will have
more data and more opportunities to experiment with higher prices and refine its pricing
strategies for each client; and

e theleading algorithm, programmed to increase the profits of the vendor’s clients, will likely
tamper with market prices.

In assessing the risk of secondary tacit collusion post-merger, agencies would consider, among
other things, mergers involving:
e leading vendors of price optimization algorithms (here the concern is not solely the
potential increase in prices to the companies using the vendors’ services, but the softening
of competition in downstream markets);

A id.

42 See 2023 OECD Paper at 32-33 for other jurisdictions’ hiring in this area.

“3 The FTC and DOJ are updating their merger guidelines to address algorithmic tacit collusion. See DOJ & FTC
2023 Draft Merger Guidelines at 10.
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¢ acquisitions of mavericks that do not use any hubs’ price optimization algorithms; or
* markets where secondary tacit collusion is already occurring.

By leveraging merger law, agencies can prevent potential harm. However, the agencies’ success
depends on judicial interpretation of the legal standard. Congress intended Section 7 of the Clayton
Act to reach “incipient” harms.** What this means, as the Supreme Court “ha[s] observed many
times,” is that the merger law is “a prophylactic measure, intended primarily to arrest apprehended
consequences of intercorporate relationships before those relationships could work their evil.™*
Given the Clayton Act’s incipiency standard, the Supreme Court stated that the merger law “can
deal only with probabilities, not with certainties” and that a more onerous legal burden would
contradict “the congressional policy of thwarting [anticompetitive mergers] in their incipiency.”*
Consequently, the agency needs to show only “an appreciable danger” of algorithmic collusion
post-merger; not that prices will increase post-merger.*’

But courts must recognize that the purpose of merger law is to address potential harms, rather than
certainties, and agencies must present evidence within this framework. The problem is when courts
disagree. Over the past couple of decades, some courts view themselves as “fortune tellers”
charged with predicting what will happen post-merger.** This soothsaying invites the “battalions
of the most skilled and highest-paid attorneys in the nation™ to “enlist the services of other
professionals -- engineers, economists, business executives, academics” to “render expert opinions
regarding the potential procompetitive or anticompetitive effects of the transaction.™ Judges are
not innately gifted fortune tellers. Nor are they charged with this function under the Clayton Act.

But one thing is predictable: the agencies will likely lose these merger challenges, if the court
requires them to prove, contrary to congressional intent, that prices will increase post-merger. And
we will continue to pay the price.

* Brown Shoe Co., Inc. v. United States, 370 U.S. 294, 317-23 (1962); United States v. Philadelphia Nat'l Bank, 374
U.S. 321, 362 (1963); FTC v. Procter & Gamble Co., 386 U 5. 568, 377 (1967).

45 Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S, 477, 485 (1977).

46 FTC v. Procter & Gamble Co., 386 U.S. 568, 577 (1967).

47 See DOJ & FTC Draft Merger Guidelines (2023).

 New York v. Deutsche Telekom AG, 439 F. Supp. 3d 179, 186 (S.D.N.Y. 2020) (*Adjudication of antitrust
disputes virtually turns the judge into a fortuneteller.”); United States v. Am. Airlines Grp. Inc., No. CV 21-11558-
LTS, 2023 WL 3560430, at *2 n.1 (D. Mass. May 19, 2023) (noting how merger review has become an unwieldy
process); Fed. Trade Comm'n v. Microsoft Corp.. No. 23-CV-02880-J5C, 2023 WL 4443412 (N.D. Cal. July 10,
2023) (imposing on the government the burden to prove that the merger “will” substantially lessen competition).

1 Deutsche Telekom, 439 F. Supp. 3d at 186 (noting how in most cases, “the litigation consumes vears at costs
running into millions of dollars™).
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III. A BROADER ECOSYSTEM APPROACH

The concerns underlying algorithmic collusion go beyond economic implications. Policymakers
must recognize the broader risks associated with Al and algorithmic decision-making. These risks
extend to the potential dehumanization and loss of human autonomy as Al assumes critical
functions in society.

Consider, for example, the Center for Al Safety’s statement signed by numerous academics and Al
executives: “Mitigating the risk of extinction from Al should be a global priority alongside other
societal-scale risks such as pandemics and nuclear war.”*

Why the concern?

The Biden administration’s Blueprint for an Al Bill of Rights identifies many risks involving Al,
including examples where it has already harmed individuals.*' Many of the Blueprint’s examples
reflect the heightened risks of an Al-dominated bureaucracy. It can be hard to deal with a
bureaucracy today, whether seeking a satisfying explanation or remedy. This applies to corporate
bureaucracies (such as understanding why the dominant platform delisted an app or product) or
government bureaucracies (such as why the agency terminated or never approved a benefit). But
the hope is that someone deep in that organization can explain the action and remedy any error.

Al-dominated bureaucracies pose greater challenges when the decision-making becomes more
opaque and less accountable. As AT assumes more critical functions, and as the factors considered
in reaching that decision increase in complexity, it will be harder to decipher why the algorithm
did what it did and obtain relief within the bureaucracy. As the Al-dominated bureaucracy becomes
harder to avoid, it becomes more dehumanizing.

Consider one example from the Blueprint: an insurer collects data from a person’s social media
presence in deciding what life insurance rates to apply. Now consider the sensitive personal data
that Al can also consider in many domains where individuals cannot effectively opt out, such as
“health, employment, education, criminal justice, and personal finance.” Suppose the insurer’s
algorithm considers and weighs hundreds, if not thousands, of factors. Suppose the company
cannot explain exactly how its algorithm arrived at the quoted rate, but it is less concerned given
that the Al-generated rates are increasing profits. Now imagine that other insurers, to increase
margins, also use Al. What option does the consumer have? Except in the more egregious cases,

" Center for Al Safety, Statement on Al Risk: Al experts and public figures express their concern about Al risk,
https:/fwww,safe.ai/statement-on-ai-risk.

5! White House Office of Science and Technology Policy. The Blueprint for an Al Bill of Rights: Making Automated
Svstems Work  for  the  American People (Oct. 2022), https://www.whitchouse.gov/wp-
content/uploads/2022/10/Blueprint-for-an-Al-Bill-of-Rights. pdf.
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consumers cannot decipher exactly how the algorithm arrived at the price, identify any spurious
correlations, or show how the algorithm improperly used their sensitive personal data.

The implications of Al are, of course, broader. We might not even know if an algorithm was
responsible for passing over our resume, denying our client bail, or cutting off a disabled person
from Medicaid-funded home healthcare assistance.

Thus, Al for our purposes, raises at least three overarching concerns.

First is that few people are actually considering the potential broad-scale risks of Al. As one 2023
report observed, “Despite nearly USD 100 billion of private investment in Al in 2022 alone, it is
estimated that only about 100 full-time researchers worldwide are specifically working to ensure
Al is safe and properly aligned with human values and intentions.”*?

Second is the legal void over the design, use, and deployment of Al to prevent harm. The Biden
administration’s Blweprint, for example, offers five principles to effectively guide this process
(promoting safe and effective systems; algorithmic discrimination protections; protecting data
privacy; notice and explanation — so that we know when an automated system is being used and
understand how and why it contributes to outcomes that impact us; and human alternatives,
consideration, and fallback — so that we can opt out, where appropriate, and have access to a person
who can quickly consider and remedy problems that we may encounter). But the Blueprint’s
principles, while a good start, are non-binding and do not constitute U.S. governmental policy. So,
policymakers must agree upon the principles to address potential harms from Al (including
antitrust, privacy, and consumer protection concerns), and how to implement these principles into
law.

A third concern involves the broader ecosystem underlying Al. A few data-opolies currently
dominate many key sectors of the digital economy.”® As a result they can control the path of
innovation within their vast ecosystems.** Given the volume and variety of data and tremendous
computational power to teach Al the fear is that “training the most powerful Al systems will likely
remain prohibitively expensive to all but the best-resourced players.”** So, while there may be
many applications that use ChatGBT or PaLM, only a few powerful companies will control the
infrastructure underlying these generative Al models. Here, policymakers must consider the
broader societal harms from such concentration, including the impact on innovation paths, and the

2 Future of Life Institute, Policvmaking in the Pause, What can policvmakers do now to combat risks from
advanced Al systems? (April 19, 2023).

 For the implications on our privacy, well-being and autonomy, see MAURICE E. STUCKE, BREAKING AwAY: How
TO REGAIN CONTROL OVER OUR DATA, PRIVACY, AND AUTONOMY (Oxford, U.K.: Oxford University Press 2022).
** ARIEL EZRACHI & MAURICE E. STUCKE, HOW BIG-TECH BARONS SMASH INNOVATION — AND HOW TO STRIKE
Back (New York, NY: HarperCollins 2022).

 Future of Life Institute at 7.
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tools they will need — including updated antitrust, consumer protection, and privacy tools — to
mitigate these harms.

CONCLUSION

Al will only compound the legislative deficit to date, such as failing to update the antitrust laws
and providing individuals with greater control over their personal data through privacy legislation.

Consequently, addressing algorithmic collusion requires a multi-faceted approach.

The narrow approach informs policymakers of the strengths and weaknesses of their current
antitrust tools. Congress might consider endorsing the FTC’s use of its authority under Section 5
of the FTC Act to tackle algorithmic collusion. In addition, Congress might consider displacing
the unwieldy rule of reason standard with clearer legal presumptions regarding certain vertical
restraints.

The slightly broader approach can point to updating other tools, such as merger review, to minimize
these risks. The good news is that Congress, through bi-partisan efforts, has proposed some of the
tools necessary, such as restoring the incipiency standard in merger review.*

Finally, any comprehensive policy response must address not only the algorithmic collusion
concerns but also the other myriad risks associated with Al This would include privacy legislation
where individuals, without penalty,
+ would have to opt into the collection and use of personal data for behavioral advertising,
+ could opt out of firms’ combining data about them from either third parties or across their
ecosystem’s services to profile them (except as otherwise allowed with adequate
safeguards, such as credit reports under the Fair Credit Reporting Act),
e could opt out of personalized services, and
¢ could decide the right to limit at the onset what personal data is collected about them and
for what non-advertising purpose.

Thus under the broader ecosystem approach, Congress can promote not only competition but
human autonomy and well-being in an increasingly algorithm-driven digital age.

I look forward to answering your questions. Thank you.

% See, e.g., The Competition and Antitrust Law Enforcement Reform Act, $.225; Prohibiting Anticompetitive
Mergers Act of 2022, $.3847.
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Chair Klobuchar, Ranking Member Lee, and members of the Subcommittee, thank you for the
opportunity to testify before this committee on how renters and communities are impacted by
today’s uncompetitive housing market.

The National Low Income Housing Coalition (NLIHC) is dedicated to achieving racially and
socially equitable public policy that ensures people with the lowest incomes have quality homes
that are accessible and affordable in communities of their choice. NLIHC's members include
residents of public and assisted housing, people experiencing homelessness and other low-
income people in need of affordable homes, housing providers, homeless services providers,
fair housing organizations, state and local housing coalitions, public housing agencies, faith-
based organizations, concerned citizens, and others. While our members include a spectrum of
housing interests, we do not represent any one segment of the housing field. Rather, NLIHC
works on behalf of and with low-income people who receive or need federal housing assistance,
especially people with extremely low incomes and people who are homeless.

Across the nation, America’s lowest-income renters face a severe shortage of affordable and
available homes and a significant gap between incomes and housing costs. There is a national
shortage of 7.3 million homes that are affordable and available to America's lowest-income
renters — those earning less than either the federal poverty rate or 30% of their area median
income (AMI). The severe shortage of affordable and available homes for extremely low-income
renters is a structural feature of the country’s housing system, consistently impacting every state
and nearly every community.’

Housing costs are out of reach for too many of the lowest-income renters.? Rents are far higher
than what the lowest-income and most marginalized renters, including seniors, people with
disabilities, and working families, can spend on housing. Despite the clear and urgent need,
Congress only provides housing assistance to one in four eligible households.®

Without affordable housing options, more than 10 million extremely low-income and very low-
income renter households, disproportionately people of color, pay at least half their income on
rent, leaving them without the resources they need to put food on the table, purchase needed
medications, or otherwise make ends meet.* Paying so much of their limited income on rent
leaves the lowest-income families always one financial shock — an emergency or unexpected
expense — from facing eviction and, in the worst cases, homelessness. On any given night,
more than half a million people experience homelessness, and millions more are at risk.®
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During the COVID-19 pandemic, federal, state, and local lawmakers responded to the growing
threat of housing insecurity by providing unprecedented resources and protections to keep
renters housed, including $46.6 billion in emergency rental assistance (ERA) and a national
moraterium on evictions for nonpayment of rent. These protections and resources cut evictions
in half,® lowered eviction filing rates to the lowest on record,” and kept millions of people who
otherwise would have lost their homes during the pandemic stably housed.®

Just as these emergency resources were depleted and pandemic-era renter protections
expired, however, renters reentered a brutal housing market, with skyrocketing rents and high
inflation. Eviction filing rates have now reached or surpassed pre-pandemic averages in many
communities, resulting in increased homelessness.®

Even with the recent stabilization of rental prices, the rapid inflation we saw during 2021 and the
first half of 2022 has done significant damage to affordability, especially for the lowest-income
renters. Median rent of new leases in September 2023 was 24% higher than at the beginning of
2021.'° Historically, rent inflation is typically even higher for lower-priced units."

Rent increases are driven by several factors, including a growing demand for rental housing and
limited supply. Rent increases can also be attributed to a mostly unregulated rental market that
- especially in markets where demand far outstrips supply — permits landlords to raise rents as
high as the market will allow, without regard to the impact on tenants with low incomes.
Collusion may also increase rent prices. RealPage, a private equity-owned real estate tech
company, is currently under investigation by the Department of Justice for possible collusion
with landlords to inflate rent prices, in violation of federal antitrust laws."? Further, real estate
investors have been purchasing low-cost homes at a high rate, leading to further increases in
rental prices and putting low-income renters at greater risk of eviction." In addition to rent,
landlords are increasingly imposing junk fees and other predatory fees, further increasing costs
for low-income renters.'

Renters — particularly those with the lowest incomes — have severely limited options in the
housing market. The lack of national renter protections leaves tenants vulnerable to unjust
treatment, housing instability, and evictions. Landlords can engage in abusive and predatory
behavior with few consequences. Renters facing exorbitant rent increases or excessive fees
have little to no ability to move to a new home. Instead, renters can face retaliation for reporting
unsafe housing conditions or illegal actions by landlords, and because so few renters have
access to legal representation, many are unable to assert their legal rights.

Strengthening and enforcing federal renter protections is a critically needed solution to
America’s housing crisis, along with eliminating restrictive local zoning laws to increase supply,
increasing investments in solutions to address the underlying shortage of affordable, accessible
homes for people with the lowest-incomes, and preventing evictions and homelessness.

As Congress works towards these long-term solutions, the Biden administration must continue
to take action to strengthen and enforce tenant protections and incentivize or require
communities to reduce restrictive local zoning practices that inhibit the supply of rental housing.
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Underlying Causes of the Housing Crisis
Shortage of Affordable Housing for the Lowest-Income Renters

An underlying cause of America’s housing crisis is the severe shortage of rental homes
affordable and available to people with the lowest incomes. Nationwide, there is a shortage of
7.3 million homes affordable and available to extremely low-income renters, whose household
incomes are at or below either the poverty guideline or 30% of their area median income
(whichever is greater). For every 10 of the lowest-income renter households, there are fewer
than four homes affordable and available to them.®

GAP

RENTAL HOMES AFFORDABLE AND AVAILABLE PER 100 EXTREMELY LOW INCOME RENTER HOUSEHOLDS BY STATE

The shortage of affordable and available homes for the lowest-income renters ranges from most
severe to least severe, but there is no state or congressional district with enough affordable
homes for its lowest-income renters. For example, in both Chair Klobuchar's state of Minnesota
and Ranking Member Lee’s state of Utah, there are fewer than four affordable homes available
for every 10 of the lowest-income renter households. Not one of the states represented by
Senators on this Subcommittee has an adequate supply of homes affordable to its lowest-
income residents; the shortage ranges from fewer than three homes for every 10 extremely low-
income households in Delaware to fewer than five homes for every 10 extremely low-income
households in Arkansas.®

Systemic racism, past and present, has led to significant racial disparities in both renter
demographics and adverse outcomes experienced by renters, such as cost burdens, evictions,
and homelessness. The unaffordability of the rental market disproportionately harms Black and
Latino households because they are more likely at all income levels to be renters: 27% of white
households are renters, compared with 57% of Black households and 52% of Latino
households.!”

Moreover, renters of color are much more likely than white households to be extremely low-
income renters. Nineteen percent of Black households, 17% of American Indian or Alaska
Native (AIAN) households, 14% of Latino households, and 9% of Asian households are
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extremely low-income renters, compared to 6% of white non-Latino households. Renters of
color are also more likely to experience housing cost burdens than white, non-Latino renters.
Forty-four percent of white renters are cost-burdened, while 52% of Latino renters and 55% of
Black, non-Latino renters are cost-burdened. Nearly one-third of Black, non-Latino renters and
28% of Latino renters are severely cost-burdened, compared to 23% of white, non-Latino
renters.'®

Nationwide, more than 10 million extremely low-income and very low-income renters pay at
least half their income on rent, leaving them without the resources they need to make ends
meet. Housing cost burdens are concentrated among the lowest-income renters. Of the 11.3
million severely cost burdened renter households, 8.1 million (72%) have extremely low
incomes and 2.3 million (20%) have very low incomes.'® Research indicates that the lowest-
income households spend significantly less on other necessities — such as food, clothing,
transportation, and healthcare — when they are forced to spend more than half their income on
rent and utilities.?®

EXTREMELY LOW-INCOME RENTERS MAKE UF MAJORITY OF SEVERELY COST-BURDENED RENTERS

M Exsremely Low-income [l Very Low-income [ Low-income [l Middle-income [l Above Median income:

1%~ 1%

Source: NLIHC tabulations of 2021 ACS PUMS data. https:/inlihc.org/gap HOUSING COALITION

Making matters worse, the existing affordable housing stock is often in poor condition, due to
decades of underfunding by the federal government, or with affordability requirements set to
expire soon.?! Based on past trends, more than 176,000 federally assisted rental homes with
expiring affordability restrictions over the next five years could be lost from the affordable
housing stock if preservation efforts are not expanded. The failure to preserve federally
subsidized housing can lead to unaffordable rents, a loss of habitability, or evictions for current
tenants. Given the current shortage of affordable homes and chronic underfunding for federal
programs, preventing the loss of the already limited supply is essential.

The Gap between Incomes and Housing Costs

A major cause of housing instability is the fundamental mismatch between growing housing
costs and stagnant incomes for people with the lowest incomes. NLIHC's Out of Reach: The
High Cost of Housing annual report estimates each locality’s “Housing Wage” — the hourly wage
a full-time worker must earn to afford a modest apartment without spending more than 30% of
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their income on housing.? In 2023, the national Housing Wage is $28.58 per hour for a modest
two-bedroom rental home and $23.67 per hour for a modest one-bedroom rental home.

2023 TWO-BEDROOM RENTAL HOUSING WAGES
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Thirteen of the nation’s 20 most common occupations pay a lower median hourly wage than the
wage a full-time worker needs to earn to afford a modest two-bedroom apartment at the national
average fair market rent. Ten of these occupations, which account for more than 49 million
workers, pay median wages less than the wage a full-time worker needs to earn to afford a
modest one-bedroom apartment. Over 25 million people work in the five lowest-paying
occupations — retail sales, food and beverage services, food preparation, home health and
personal care services, and building cleaning. Workers in these occupations earn median
wages that fall more than $7.80 short of what a full-time worker needs for a one-bedroom
apartment.®

Lack of Federal Resources

The shortage of rental homes affordable to the lowest-income people is caused by market
failure and the chronic underfunding of solutions. Government intervention, in the form of
subsidies, is necessary to fill the gap between what the lowest-income people can afford to pay
and the costs of developing and operating rental homes. Congress has consistently
underfunded housing subsidies such that only one in four households eligible for housing
assistance receives any.?* Millions of families are placed on waitlists for housing assistance,
many of them facing homelessness or overcrowding while they wait.?®
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Congress has also divested from public housing for decades, resulting in over $70 billion in
unmet capital backlog needs.?® As a result, our nation loses 10,000 to 15,000 units of public
housing every year to obsolescence or decay, while other units fall into deep disrepair. This
leaves public housing residents routinely exposed to hazardous and unhealthy living conditions,
including lead, carbon monoxide, mold, asbestos, radon, and pests.?”

Current State of the Housing Market

COVID-19 Pandemic Housing Resources

In response to the urgent housing needs of renters impacted by the pandemic, the Trump
administration implemented (and Congress and the Biden administration extended) a national
eviction moratorium, and Congress allocated $46.6 billion in Emergency Rental Assistance
(ERA) to states and localities to keep renters stably housed. Research conducted on the
efficacy of local, state, and federal eviction moratoriums provides evidence that such
moratoriums were effective at reducing COVID-19 transmission and fatalities as well as eviction
filings.?*?* Similarly, ERA helped keep millions of renter households stably housed over the
course of the pandemic. State and local grantees have so far disbursed over $39 billion for
rental assistance and other housing services to renters facing housing instability.*® The ERA
program has made nearly 12 million payments, mostly to very low- and extremely low-income
renters.?!

While ERA has been impactful for millions of households, the program was designed to provide
short-term financial assistance during the pandemic and cannot address the long-standing gaps
in our housing safety net, including the lack of federal renter protections. State and local ERA
programs have run out of funding, and the last eviction protections have expired, just as rents
and other costs have increased across the country, worsening housing affordability for people
with the lowest incomes. Evictions have increased, with eviction filing rates in some cities
reaching or surpassing their pre-pandemic levels.* As a result, homelessness has increased in
many communities across the country.

High Rents and Increased Housing Instability and Homelessness

Rising rental prices are associated with an increase in homelessness. A study by the
Government Accountability Office (GAQ) found that changes in median rental prices and
homelessness rate estimates were statistically significantly related. A $100 increase in median
monthly rental price was associated with an approximately 9% increase in the estimated
homelessness rate in that community, even after accounting for other relevant factors.®® In 2021
and 2022, renters experienced a nearly $200 median monthly increase.
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ANNUAL CHANGE IN FIRST QUARTER MEDIAN RENTAL PRICES
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Recent rent increases were driven by several factors, including a growing demand for rental
housing and limited supply. Between 2020 and 2022, 1.9 million renters entered the rental
market. Many households entering the market were higher-income renters who may have been
priced out of the increasingly competitive home-buying market. The rent increases can also be
attributed to a largely unregulated rental market that permits landlords to raise rents as high as
the market will allow, without regard to the impact on tenants with low incomes.

Investor Purchases

Rising rental prices are also impacted by purchases of single-family and multi-family properties
by real estate investors. Despite a significant drop in investor purchases since the middle of
2022, they continue to represent a sizable share of sales. In the first half of 2023, investors
purchased more than 90,000 homes.* Increased institutional investor ownership in the rental
market can have negative impacts on renters and has been associated with decreased
affordability, increased fees, lack of upkeep, higher rates of eviction, and worsening
displacement, particularly in Black neighborhoods.* Limited affordable options for renters with
low incomes, coupled with a lack of federal tenant protections, allows some corporate landlords
to engage in abusive practices in pursuit of profit.

Ownership of multifamily buildings is becoming more consolidated in the hands of corporate
landlords, with the number of apartment units owned by the largest 50 companies increasing
from under 2 million in 2017 to 2.5 million in 2022.%® These 2.5 million units represent
approximately one-tenth of the country's multi-family apartment stock.?” This is likely an
underestimate because two of the largest firms — Blackstone and Lone Star Funds — do not
participate in the survey that collects this data. Investor purchases have historically been made
in low-cost Black and brown neighborhoods, and this trend continued during the pandemic.3®

Investors’ accumulation of subsidized properties could further threaten housing affordability in
the future. Two large investors — Blackstone and Starwood Capital — now own over 138,000
federally subsidized units, including many units backed by the Low-Income Housing Tax Credit
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(LIHTC).*® Given the time-limited affordability period of LIHTC properties and the stated strategy
of investors to purchase below market rental properties and later increase their prices, it is
unlikely that these apartments will remain affordable.

The accumulation of rental properties in the hands of larger investors could threaten affordability
in other ways as well. Many larger investors rely on rent-setting software to determine rents, for
example. Yet the nation’s top provider of rent-setting software, RealPage, is under investigation
by the Department of Justice for alleged collusion with landlords to inflate rents. Legal experts
have raised concerns that RealPage uses private rental data to encourage landlords to increase
profits by raising rent prices even if it results in a lower occupancy rate, thereby reducing the
supply of affordable housing. If the allegations are true, the impact on rent prices and housing
instability could be significant, given that many of our nation’s largest housing providers use
RealPage to set prices.

In addition to raising rents, corporate landlords have been shown to use additional fees to
generate profit. Data collected by the House Financial Services Committee (HFSC) found that
surveyed institutional investors increased lease fees 40% over the survey period, from an
average of $147 per lease per year in 2018 to an average of $205 in 2021.%° Some investors
may use this strategy more than others. While lease fees for several of the companies surveyed
remained steady over the four-year period, average annual lease fees for Invitation Homes’
properties increased from $201 in 2018 to $449 in 2021.4" Investors have acknowledged that
fee collection is part of their revenue generation strategy. Tricon, whose profits increased from
$113 million to $517 million between 2020 and 2021, noted that this significant increase in
profits was due in part to fees and other costs and upkeep responsibilities that were transferred
to tenants.*

Research suggests that corporate landlords are more likely to file for eviction than small
landlords. A study of single-family rentals in Atlanta found that corporate owners were 8% more
likely than small landlords to file for eviction, even after controlling for neighborhood
characteristics.** The study also found that some investors are far more likely to pursue
evictions than others. One institutional investor filed evictions against one-third of its tenants,
while two other institutional investors filed evictions against one-quarter of their tenants.

Large landlords are also more likely to be serial eviction filers, filing for evictions repeatedly
when households fall behind on their rents.** Serial eviction filings can significantly increase
housing costs for renters beyond their monthly rent payments since filings often result in late
fees and court fines.*® One estimate finds that each eviction filing results in a 20% monthly
increase in housing costs.* Moreover, eviction filings can make it more difficult for renters to
find other landlords willing to rent to them, pushing households deeper into poverty.

Institutional investors’ practices have a disproportionate impact on Black communities. Data
collected by the HFSC indicate single-family rental investors purchase properties in ZIP codes
whose populations are on average 40% Black, which is over three times the Black population in
the U.S.“ Research on investor purchases in southeastern cities during the COVID-19
pandemic also found that purchases were concentrated in Black and Latino neighborhoods.*®
The higher rates of investor purchases in Black neighborhoods have resulted in displacement of
residents. Statistical models estimate that on average, neighborhoods in Atlanta with an
investor-purchased property had 166 fewer Black residents and 109 additional white residents
as a result, compared to nearby neighborhoods without an investor-purchased property.*
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Institutional investors wield significant political power and have used this power to advocate
against renter protections. Five prominent rental home investment companies — American
Homes 4 Rent, Firstkey Homes, Invitation Homes, Progress Residential, and Tricon Residential
— have formed the National Rental Home Council, a trade association that advocates against
state rent regulation policies. In 2018, Invitation Homes and Blackstone spent $1 million and $6
million, respectively, opposing a ballot initiative that would have allowed rent regulation in
California cities.*®%" Institutional investors also lobbied to reverse the federal eviction
moratorium during the COVID-19 pandemic, with some of these owners continuing to evict
tenants unscrupulously and unlawfully during the protected period.52%2

Lack of Federal Tenant Protections

The lack of competition in the housing market contributes to a power imbalance between renters
and landlords that puts renters at greater risk of housing instability, harassment, and
homelessness, while also fueling racial inequity. Broad and robust tenant protections — including
laws ensuring legal representation in eviction court and prohibiting source-of-income
discrimination, as well as “just cause” eviction laws — are needed to rebalance the power that
currently tilts heavily in favor of landlords at the expense of low-income and marginalized
tenants.

In many states, there are no federal protections against arbitrary, retaliatory, or discriminatory
evictions, or other abusive practices by landlords. Many low-income tenants who use housing
subsidies like housing vouchers, emergency rental assistance, and other forms of public
assistance struggle to find or maintain safe, quality, affordable housing due to source-of-income
discrimination — the practice of denying an individual full and equal access to housing based on
their lawful source of income. Discrimination by landlords against renters can prevent
households from effectively using federal, state, or local rental assistance and is often a pretext
for illegal discrimination against renters of color, women, and people with disabilities.>*

In most states and localities across the country, landlords are not required to provide a reason
for evicting a tenant at the end of the lease term or for evicting a tenant without a lease.
Landlords who are unable to evict a tenant during their lease term may choose not to renew the
tenant’s lease and use the lease holdover as grounds for eviction. A tenant at the end of their
lease is also at risk of unreasonable rental increases.* When a tenant receives an eviction
notice, faces rent hikes, or fears displacement, they may choose to leave their unit — or “self-
evict” — rather than go to court. Those who pursue legal action often find that no laws exist to
protect them from eviction at the end of a lease term and that having an eviction judgment on
their record creates further barriers to obtaining and maintaining future housing.%®

Despite the broad and lasting consequences of evictions, only 10% of renters in eviction court
receive legal representation, compared to 90% of landlords.5” When tenants have legal
representation during the eviction process, they are more likely to avoid eviction and remain in
their homes.

Immediate Actions Needed
FY 2024 Housing Investments

To invest in affordable housing at the scale needed, Congress must reject any proposal to
impose arbitrary and austere caps on domestic spending, such as those currently proposed by
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House Republicans, or those that were established under similar circumstances in the “Budget
Control Act of 2011” (BCA). The BCA, enacted as a “compromise” to lift the debt ceiling, created
arbitrarily low spending caps that led to disinvestment in key affordable housing and
homelessness programs for a decade, preventing our nation from making the investments
needed to address America's housing and homelessness crisis.

Administrative Action

In the absence of quick Congressional action, the Biden-Harris administration must continue to
take critical steps to protect America’s lowest-income and most marginalized renters from the
harmful impacts of inflation and rents outpacing wages, high rates of eviction fillings, and
increasing homelessness.

Federal Housing Finance Agency (FHFA)

This summer, FHFA released a Request for Information about how the agency can create and
enforce renter protections for households living in rental properties with federally backed
mortgages. Given the significant need for bold action, FHFA should establish, implement, and
enforce the renter protections recommended by NLIHC and endorsed by more than 350 local,
state, and national organizations, as well as those submitted by NLIHC's 2022-2023 Tenant
Leader Cohort of people with lived experience. At minimum, FHFA should establish racial and
social equity as an explicit goal of new renter protections, create mandatory and enforceable
habitability requirements for all rental properties with federally backed mortgages, and pair any
new renter protections with strong enforcement mechanisms.

FHFA should also tie all federally backed mortgages to meaningful new tenant protections,
including:

« Source-of-income protections to prohibit landlords of properties with federally backed
mortgages from discriminating against households utilizing rental assistance, such as
Housing Choice Vouchers (HCVs), Supplemental Security Income (SSI), or local rental
assistance, to pay the rent.

+ “Just cause” eviction standards to provide housing stability for tenants by limiting the
causes for which a landlord can evict a tenant or refuse to renew a tenant's lease when
the tenant is not at fault or in violation of any law.

+ Prohibitions on rent gouging to prevent landlords from dramatically and unreasonably
raising rents.

+ Requirements to ensure housing is safe, decent, accessible, and healthy for renters and
their families.

Long-Term Solutions to the Housing Crisis

A stronger housing safety net is needed to prevent evictions and homelessness and to reduce
housing instability among the lowest-income renters. Addressing the root causes of the housing
affordability problem requires a sustained commitment to establishing and enforcing strong
renter protections.

Congress must also bridge the gap between incomes and rent through universal rental
assistance, invest in new affordable housing and preserving affordable rental homes that
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already exist for America’s lowest-income and most marginalized renters, and provide
emergency assistance to stabilize renters when they experience financial shocks.

Strengthen and Enforce Renter Protections

During the pandemic, state and local jurisdictions across the country recognized the crucial role
tenant protections play in preventing evictions and ensuring housing stability for the most
marginalized households. Since 2021 alone, states and localities have passed or implemented
over 200 new laws or policies to protect tenants from eviction and keep them stably housed.*®
Jurisdictions passed short-term protections to support renters during the pandemic, including
eviction moratoriums, pauses on evictions while ERA applications were under review, and
efforts to coordinate the eviction process with ERA. State and local governments also enacted
long-term protections, such as right-to-counsel legislation, source-of-income discrimination laws,
legal defense appropriations, and eviction record sealing legislation.®

To ensure the safety and just treatment of renter households across all jurisdictions, Congress
should enact similar legislation to establish vital national protections for renters. Such
protections should include source-of-income laws to prevent landlords from discriminating
against voucher holders, “just cause” eviction standards, guaranteed access to legal counsel to
put renters on more equal footing with landlords, eviction record sealing and expungement
requirements, and limits on excessive rent increases.

Bridge the Gap between Incomes and Housing Costs

Congress should expand rental assistance to make it universally available to all eligible
households in need. Making rental assistance available to all eligible households is central to
any successful strategy for solving the housing crisis. Rental assistance is a critical tool for
helping the lowest-income people afford decent, stable, accessible housing, and the program
has a proven record of reducing homelessness and housing poverty.®' A growing body of
research finds that rental assistance can improve health and educational outcomes, increase
children’s chances of long-term success, and advance racial equity.5?

Expand and Preserve the Supply of Affordable Rental Homes

Addressing the shortage of affordable and available housing for the lowest-income households
requires both preserving existing affordable housing stock and increasing the supply of
affordable housing.

Congress must provide robust resources to preserve the roughly 900,000 public housing units
that are currently home to over 2 million residents, the majority of whom are people of color.
Public housing is critical to ensuring people with the greatest needs have an affordable and
accessible place to call home, and the preservation of this community asset is key to any
strategy to address America’s housing crisis.

To increase the supply of deeply affordable and accessible housing, Congress should expand
funding for the national Housing Trust Fund (HTF) to at least $40 billion annually. The HTF is
the only federal housing program exclusively focused on serving households with the lowest
incomes and most acute housing needs.

In addition, the federal government should incentivize or require state and local governments
that receive federal transportation and infrastructure funding to eliminate restrictive zoning rules
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that increase the cost of development, limit housing supply for all renters, and reinforce
segregation and structural racism in housing and other systems.

Provide Emergency Rental Assistance to Stabilize Families and Prevent Evictions

Permanent solutions are needed to combat the evictions and homelessness that can occur
when low-income renters experience income loss or unexpected financial shocks. Congress
should build on the lessons learned and successes of Treasury's ERA program by enacting a
permanent program to help stabilize families before they face eviction, displacement, and, in the
worst cases, homelessness. Providing temporary assistance for households would help prevent
the many negative consequences associated with evictions and homelessness, including
physical and mental health challenges, loss of possessions, instability for children, and
increased difficulty finding a new home.%®

Conclusion

Significant and sustained federal investments, coupled with strengthened and enforced renter
protections, are needed to ensure that people with the lowest incomes and those who are most
marginalized have stable, accessible, and affordable homes. NLIHC looks forward to a
continued partnership with members of Congress and the administration in advancing the large-
scale investments and anti-racist reforms needed to repair the gaping holes in our country’s
social safety net and ensure that every renter has an affordable place to call home.
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October 24, 2023

Chairwoman Amy Klobuchar Ranking Member Mike Lee

Senate Judiciary Subcommittee on Senate Judiciary Subcommittee on
Competition Policy, Antitrust, and Competition Policy, Antitrust, and
Consumer Rights Consumer Rights

224 Dirksen Senate Office Building 224 Dirksen Senate Office Building
Washington, D.C. 20510 Washington, D.C. 20510

Dear Chairwoman Klobuchar and Ranking Member Lee,

On behalf of the nearly 100,000 combined members of the National Multifamily Housing Council
(NMHC)! and the National Apartment Association (NAA),2 we are writing regarding the hearing
titled, “Examining Competition and Consumer Rights in Housing Markets” to share the insights
of the multifamily housing industry. NMHC and NAA are committed to working together with
policymakers and the Administration to support consumers by addressing ongoing challenges in
the housing market, in particular the housing affordability crisis in the United States.

NMHC and NAA members are focused on creating positive outcomes for renters and have
demonstrated their commitment to working with a variety of communities to make housing
options better. The relationship between a housing provider and a resident is already largely and
appropriately regulated at the state and local levels, which consider the unique needs of local
communities and their housing markets.

Residents are the customers of the rental housing industry; thus, the professionally managed
apartment industry is, by definition, resident centered. The relationships between housing
providers and residents, the community and the broader housing market are governed by layers
of statutes, case law, regulations, and private contractual agreements, all of which provide specific
protections and responsibilities. This includes renter protections in the application process, in
building codes, contracts, landlord and tenant, fair housing, eviction, consumer reporting and
debt collection laws, as well as enforcement provisions. Lease agreements outline the rights and
responsibilities between residents and housing providers and are enforced by state and local
courts.

Whlle these protoools are well estabhshed there 5|mply are not enough rental umts to meet the
growing consumer demand. According to research conducted by Hoyt Advisory Services and
Eigen1o Advisors, LLC, and commissioned by NMHC and NAA, residents across

! Based in Washington, D.(C., NMHC is a national nonprofit iation that rey ts the leadership of the

Hpﬂl’lml.l‘ll mdu:,ln Our I'lll.l'l'lbcl'b engage in all aspects of the apartment industry, including ownership,
and fi who help create thriving communities by providing apartment homes for

nearly 4(1 million Americans, contributing 5; 4 trillion annually to the economy. NMHC advocates on behalf of rental
housing, conducts apartment-related ges Lthe excl of strategic busi information and
promotes the desirability of apartment h\‘mg
2 NAA serves as the leading voice and preeminent resource through advocacy, education, and collaboration on behalf
of the rental housing industry. As a federation of 141 state and local affiliates, NAA encompasses over 92,000
members represenling more than 11 million apartment homes globally. NAA believes that rull.al hol.bmg is a valuable
partner in every that emphasizes integrity, accountability, collaboration Y Tesy bility,
inclusivity, and innovation.
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the United States are counting on the construction of 4.3 million new apartment homes by 2035.
Other key findings from the study include:

« Shortage of 600,000 Apartment Homes. The 4.3 million apartment homes needed
includes an existing 600,000 apartment home deficit because of underbuilding after the
2008 financial crisis.

+ Loss of Affordable Units. The number of affordable units (those with rents less than
$1,000 per month) declined by 4.7 million from 2015 to 2020.

« Homeownership. Apartment demand also factors in a projected 3.8 percent increase in
the homeownership rate.

+ Immigration. Immigration is a significant driver of apartment demand, and levels
tapered before the pandemic and have remained low. A reversal of this trend would
significantly increase apartment demand.

For more information on this research, please visit www.weareapartments.com

It is important to note that NMHC and NAA members are reporting that current economic and
regulatory challenges are causing them to cut back significantly on development activities, in
some cases, by as much as 50 percent. This trend will have long-term negative impacts on the
supply of affordable housing if it continues. NMHC's October 2023 Quarterly Survey of
Apartment Market Conditions also indicates the following troubling statistics, all of which
worsened from the July 2023 Quarterly Survey:

. O\._fer half of respondents (57 percent) reported lower sales volume from three months
prior.

* 64 percent of respondents reported equity financing to be less available than three months
ago, marking the seventh straight quarter of less availability; and

* 83 percent said it was a worse time for mortgage borrowing compared to three months
earlier, the ninth consecutive quarter in which debt financing became less available.

Additional Federal Housing Regulations Increase the Cost of Housing and
Exacerbate the Housing Shortage

In January 2023, the Administration released the White House Blueprint for a Renters Bill of
Rights. This effort called on multiple agencies, including Consumer Financial Protection Bureau
(CFPB), Department of Justice, Housing and Urban Development (HUD), Department of
Defense, and Federal Housing Finance Agency (FHFA), to “development policies and practices
that promote fairness for Americans living in rental Housing.” Our members strive to create
thriving communities and successful resident experiences. As such, we appreciate the importance
of federal, state, and local laws and regulations that are already in place that create rights and
responsibilities for residents and housing providers alike.

Implementing an additional layer of federal regulation on top of what is already an overly
complicated set of federal, state and local compliance responsibilities for housing providers
specific to a given market is ill advised and will ultimately hurt renters. Doing so would serve to
increase market uncertainty, and disincentivize investment in housing, especially federally-
backed or federally-assisted affordable housing, where there is often greater risk and smaller
margins. Instead, we should focus on solutions that encourage new housing supply and remove
the true barriers to housing construction, preservation and rehabilitation.
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As part of the Administration’s call to action, several federal agencies requested public input as
they consider federalizing landlord and tenant requirements and expanding federal regulation of
the housing market. NAA and NMHC provided industry perspective in comments for all of these
requests, including the FHFA’s request for input on expanded landlord and tenant requirements
for enterprise-backed properties?, HUD's advance notice of proposed rulemaking on Section 504
regulationst, and CFPB and Federal Trade Commission’s (FTC) request for information on
resident screening and consumer reporting in rental housings. Additionally, our organizations
work closely with our coalition partners to provide broader real estate perspective as the
Administration considers changes to federal policy, including coalition letter signed by 18 real
estate organizations responding to the FHFA Request.

The central theme in these comments is that existing federal, state and local laws already heavily
regulate the relationship between a rental housing provider and their residents and provide
protections to both parties in housing. Additional federal layers of regulation will only increase
complexity and cost while creating disincentives for new development of much-needed rental
housing. Rental housing is a low-margin business. On average, for every rent dollar collected in
the U.S., $0.93 is allocated towards the essential expenses necessary to operate rental
communities. These expenses include property maintenance, employee salaries, property taxes,
insurance, and capital improvements. This financial structure underscores the industry's
commitment to providing quality housing while also reinforcing its vulnerability to operating cost
increases. With such a slim margin, any substantial rise in operating costs can profoundly impact
the sustainability of rental housing providers, potentially affecting housing stability for millions
of Americans.6

Sustainable Solutions to Housing Affordability Challenges
1. Deploy the Housing Supply Action Plan
NMHC and NAA urge Congress to work with the Biden Administration to implement provisions

in the Housing Supply Action Plan issued in May 2022 that aim to address the myriad challenges
to develop new housing and would dramatically increase much-needed supply, such as:

. Reward jurisdictions that have reformed zoning and land-use policies with higher
scores in certain federal grant processes, for the first time at scale;

. Deploy new financing mechanisms to build and preserve more housing where
financing gaps currently exist;

. Expand and improve existing forms of federal financing, including for affordable
multifamily development and preservation; and

. Work with the private sector to address supply chain challenges and improve building
techniques.

2. Reduce Barriers to Development

alhll WWW.re u].utluus oV cumm(.nl IIlTI)—z()' —n:)z -0325.

'WNM and NMHC's joint comment letter at https: //www.nmhe.org/globalassets /adv mﬂg} /eomment-

letters/2023/2023-05-30-nmhe-naa- unnnnnls-lo-ﬂu ] )h 011~ u»ldunt -sereening-ifi.
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Rental housing providers stand ready to help meet current and future demand but cannot do so
alone. Federal, state, and local policymakers also must play a role. Regulatory, administrative,
and political obstacles at all levels of government prevent us from delivering the housing our
country so desperately needs.

Even in communities that want and desperately need rental housing development, we face hurdles
like zoning restrictions, rent control and other onerous local requirements (e.g., building code
provisions that have nothing to do with health or safety, land or infrastructure donation
requirements and ill-fitting transportation and parking mandates). All of which account for an
average of 40.6 percent of multifamily costs further impacting affordability — according to
research rel NMHC and the National Association of Home Builders (NAHB).

Although smart regulations can play an important role in ensuring the health and wellbeing of the
American public, the NMHC-NAHB research found that many regulations can go far beyond those
important goals and impose costly mandates on developers that drive housing costs higher.
Easing regulations could go a long way to addressing the housing affordability challenges faced
by communities across the nation while making critical investments in infrastructure of all types.
Looking forward, at a macro level, we urge Congress to redouble its efforts to incentivize states
and localities to:

« Reduce barriers to housing production and rehabilitation;

« Streamline and fast track the entitlement and approval process;

Provide density bonuses and other incentives for developers to include workforce
units in their properties;

Enable “by-right” zoning and create more fully entitled parcels;

Defer taxes and other fees for a set period of time;

Lower construction costs by contributing underutilized buildings and embrace
new technology driven construction advancements; and

* Encourage higher density development near jobs and transportation.

3. Reject Price Controls

Decades of research and real-world case studies show that rent regulation devastates rental
housing and harms affordability. Rent regulation will not add a single new unit of housing. In fact,
it has the opposite effect. Rent controls distort the housing market by deterring or discouraging
the development of rental housing and investment in maintenance and rehabilitation.

With little to no ability to earn a profit, developers and investors will shift their investments to
other non-rent regulated jurisdictions—the NMHC/NAHB cost of regulations report indicated 88
percent of respondents would avoid working in jurisdictions with rent control. A study conducted
by ndp | analytics on behalf of NAA from December 2022 to February 2023 reveals significant
adverse effects of rent control on housing providers and developers in markets with rent control
policies. Interviews with entities ranging from large firms to small mom-and-pop businesses
indicate that over 70% have been compelled to alter their investment strategies, including
decreased investments, relocation of development plans, or complete withdrawal, due to these
policies. This underscores the substantial influence of rent control on real estate investment and
development activities.

In practice, rent control policies have the effect of increasing the cost of all housing by forcing a

growing community to compete for fewer housing units and reducing the quality of rental
housing. This is why NMHC, NAA and other national real estate trade organizations recently sent
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a letter to Director Sandra Thompson urging FHFA to reject imposing rent regulation as a
condition of Enterprise-backed financing.

NMHC and NAA encourage lawmakers to promote proven alternatives to rent control that
address the critical affordable housing shortage, making rents more affordable to lower-income
residents and encouraging development of new housing at a variety of rental levels.

4. Resist Efforts to Broadly Classify Fees as “Junk”

NMHC and NAA members work tirelessly to provide consumers with housing that is affordable
and have championed many efforts to expand the housing market to provide more options. As
part of this work, NMHC and NAA members believe that transparency in the cost of rental housing
is positive for renters and housing providers alike.

It is disappointing, however, that fees associated with the industry continue to be
mischaracterized. Federal policymakers have recently suggested that rental housing residents are
pervasively being taken advantage of by housing providers. This rhetoric comes on the heels of
dozens of new proposals from federal agencies in the past two years, which would make it more
costly to provide housing and to adequately address the needs in our communities and of our
residents. Two weeks ago, the FTC issued a proposed rule related to “junk fees” that may add even
more complexity to providing housing by creating opaque new requirements under the broad
umbrella of its Unfair Deceptive and Abusive Practices (UDAP) authority.

In reality, fees that are assessed are not “junk fees,” nor hidden or misleading as suggested in the
proposed rule. They reflect actual costs of doing business to manage and operate rental
communities. Such fees include remunerations for services, amenities, offerings, and other
activities associated with renting and are communicated and fully disclosed to residents during
the leasing process. The Secretary of HUD also sent a letter targeting certain fees, such as
application fees, without considering the legitimate business purpose they serve. Additionally,
resident screening serves as a critical part of property management and operations and is often
required by the Federal government at HUD and other government supported housing
communities.

It allows housing providers to evaluate whether a potential resident is capable of and likely to fully
comply with the terms of their lease. These foundational measures include evaluation of an
individual’s ability to make timely and consistent rental payments, whether an applicant poses a
foreseeable safety risk, and whether an applicant may infringe upon other residents’ rights or
interfere with property operations. Moreover, screening helps identify and counter fraud —
including the growing occurrence this practice resident screening ultimately benefits all residents,
but there are costs associated with screening that must be covered in some way.

A narrow focus on certain fees in certain industries is a misguided approach to consumer
protection that overlooks the larger picture of ensuring a vibrant marketplace that creates housing
opportunities and options for consumers. We encourage policymakers to study the utility of fees
in the housing market in a meaningful way, rather than labeling actions that cover valid
operational and management expenses as “junk fees.””

7 For more information, see the NMHC- NAA joint stalement n on rental fees for a recent Senate Banking and Urban
Affairs Committee hearing entitled, “Taking Account of Fees and Tactics Impacting Americans’ Wallets.”
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5. Avoid Policies That Limit Innovation and Technology

Housing providers rely on a variety of processes and tools to ensure our properties are properly
managed and residents have a successful experience. Resident application, lease renewal, rental
pricing and other property management needs can be time-consuming, costly and inconsistent,
despite the best efforts of property owners and managers. Some housing providers use, or are
considering using, technology to address these issues. In other cases, housing providers are
turning to new Al tools to combat rising operational threats that are difficult to address — such as
applicant fraud — using traditional methods. These technologies can greatly assist with
management and other housing-related obligations and ensure residents receive the best living
experience possible.

As debate continues on the need for and structure of possible Al regulation moving forward,
policymakers should recognize that AT may create efficiencies in process, cost effectiveness and
accuracy within the housing landscape and it is important that federal policy not unduly limit
innovation or undermine the benefits of new technology tools in the housing sector.

6. Reform the Section 8 Housing Choice Voucher Program

NMHC and NAA strongly support the Section 8 Housing Choice Voucher (HCV) Program, which
has long served as America's primary method for aiding 2.1 million low-income households with
rental assistance. This program helps millions of Americans find homes in communities near good
schools, jobs, and transportation services, but reforms are needed to expand private industry
participation.

Despite previous Congressional and Administrative attempts at reforming the program, it
remains hamstrung and federal policymakers must again renew efforts to adopt common- sense
reforms that could help control costs, improve the program for both renters and property owners,
and increase private housing participation.

It is important that the program remain voluntary and reformed to ensure it can be used more
widely and cost effectively by private rental housing providers. NMHC and NAA support the
bipartisan and bicameral Choice in Affordable Housing Act (H.R. 4606; S. 32), which aims to
enact many positive reforms to the Section 8 programs, and we would encourage the
Administration and members of Congress to support the legislation.

7. Enact and Enhance Tax Policy That Promotes Housing Supply

While it will take a variety of tax and non-tax approaches to increase supply, the rental housing
industry believes tax policy can play a critical role in this regard. We strongly urge Congress to:

« Expand and enhance the Low-Income Housing Tax Credit;

« Enact the Middle-Income Housing Tax Credit to support workforce housing;

« Enhance Opportunity Zones to incentivize the rehabilitation and preservation of
multifamily buildings;

« Encourage the adaptive reuse of underutilized commercial properties into multifamily
housing; and

* Promote the rehabilitation of multifamily housing located near transit.
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Many of these proposals have bipartisan or bicameral support. While they fall outside the
jurisdiction of this subcommittee, tax reforms are an important part of the solutions to improving
the availability and affordability of housing.

8. Act to Stabilize Soaring Insurance Costs

The apartment industry has faced a volatile insurance market for the better part of a decade, while
the risk landscape for multifamily has only grown. As insurance costs are largely not controlled
by developers, owners, and operators, but must be paid, the increases are just one of many things
driving increases in rent. These dynamics are impacting valuations, disrupting transactions, and
putting substantial pressure on the operating budgets of multifamily properties, often resulting
in significant cost-cutting in other areas of operation or growing areas of uninsured risk.

The lack of affordability of insurance options for property owners, of all types, increasingly puts
needed insurance coverage out of reach or limits the ability of property owners to make needed
investments in their properties. In fact, a 2021 survey and report sponsored by NMHC, NAA and
other affordable housing-focused organizations found that these conditions have led to negative
impacts on both housing providers and renters, with most housing providers indicating that they
would take action to mitigate cost increases due to higher insurance premiums by increasing
insurance deductibles, decreasing operating expenses, and being forced to increase rent. These
steps are being taken as a last resort and at a time when the affordable housing crisis has never
been more acute.

NMHC recently expanded on the 2021 research and took a broader look at costs impacting the
industry in 2023—issuing the State of Multifamily Risk Survey & Report demonstrating that the
impact of these soaring costs has only worsened and continue to strain property operations and
negatively impact housing affordability. On average, the NMHC survey showed property
insurance premiums soaring 26 percent year-over-year, but it is not uncommon to hear of triple-
digit property premium increases in certain parts of the country. Other lines of coverage are also
troublesome and impacting property operations.

The burden of escalating insurance costs is profoundly more challenging for providers of
affordable housing, as revealed by a comprehensive survey examining the shifts in these
providers' insurance premiums during the policy renewals of 2020, 2021, and 2022. This crucial
study, commissioned by the National Leased Housing Association (NLHA) and conducted by ndp
|analytics in August and September 2023, unveils that affordable housing providers are grappling
with substantial hikes in premiums across various insurance categories. In the 2022-2023 policy
renewal period, a significant 29 percent of these providers were subjected to premium surges of
25 percent or more, a stark increase from the 17 percent who faced similar hikes during the
previous year's renewal phase. This data underscores the deepening financial challenge
confronting those at the forefront of offering affordable housing solutions.®

Congress must take action to stabilize the insurance market and prevent growing exposure to
taxpayers in the wake of unrelenting natural disasters. This will require partnership between
policymakers and private sector stakeholders from real estate and insurance to advance solutions
that improve climate resilience and sustainability and allow for properly functioning insurance
and reinsurance markets to protect our nation’s rental housing stock and the broader economy.
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Given the multitude of factors that contribute to the state of the housing market, we are
advocating for a multi-faceted approach to support the health and stability of the rental housing
sector. An adequate supply of quality housing is eritical to continued economic prosperity and
household stability for Americans nationwide, and Congress should ensure that any new policies
do not further exacerbate existing challenges and inadvertently harm consumers in the process.

NMHC and NAA are co-leaders of the Housing Affordability Coalition, a group of over two dozen
national real estate associations representing a broad coalition of housing providers that are
committed to working together with policymakers and the Administration to address American’s
housing affordability crisis. In May, the coalition sent a letter to the Hill urging Congress to work
with the Biden Administration, housing providers and other stakeholders to pursue bipartisan
solutions to increase the supply of housing in all markets and at all price points which will go a
long way to helping make rents more affordable.  The letter included bipartisan
recommendations, some referenced here above, that policymakers should immediately take
action on that we believe would have a positive impact on the housing affordability erisis and help
increase the nation’s housing supply.

On behalf of the multifamily industry and the nearly 40 million Americans we serve, we look
forward to continuing to work with policymakers on balanced, sustainable and innovative policies
to support the housing market. Thank you for your attention to these concerns.

Sincerely,

== Q, : i o
Wo{,‘*—‘h\gg-— M‘
Sharon Wilson Géno Robert Pinnegar
President . " President & CEO
National Multifamily Housing Council National Apartment Association
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