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THE NATION’S CORRECTIONAL
STAFFING CRISIS: ASSESSING THE
TOLL ON CORRECTIONAL OFFICERS
AND INCARCERATED PERSONS

WEDNESDAY, FEBRUARY 28, 2024

UNITED STATES SENATE,
SUBCOMMITTEE ON CRIMINAL JUSTICE
AND COUNTERTERRORISM,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice at 2:30 p.m., in Room
226, Dirksen Senate Office Building, Hon. Cory A. Booker, Chair
of the Subcommittee, presiding.

Present: Senators Booker [presiding], Whitehouse, Padilla,
Ossoff, Butler, Cotton.

Also present: Senator Welch.

OPENING STATEMENT OF HON. CORY A. BOOKER,
A. U.S. SENATOR FROM THE STATE OF NEW JERSEY

Chair BOOKER. We are officially gaveled in. And I just want to
say good afternoon, everybody. It means a lot that everyone is here
for an important hearing in this discussion. And I just want to give
a lot of gratitude to folks making time out of their schedule to be
a part of this. I want to welcome our witnesses, many in whom
journeyed really far to be a part of this Subcommittee hearing.

And I'm also particularly grateful to have Tom Cotton as my
Ranking Member in this work, that his staff and he has done to
make this hearing successful. We face a stark reality today. Our
national correctional system, I think it’s fair to say, is in crisis.

The Bureau of Prisons is undergoing a well-documented staffing
shortage with 21 percent of correctional positions vacant, BOP has
imposed more and more mandatory overtime forcing officers to
work 10, 12, 15 and we heard earlier today, 18-hour shifts.

This disrupts their lives, makes it harder for them to find
childcare or simply just to be with their families. The BOP has also
relied on staff augmentation, pulling case managers, teachers, psy-
chologists, away from their work to perform duties they aren’t often
fully trained for.

Our State’s prisons are also functioning with dangerously low
levels of staff in a way that I think we’ll elucidate today. Over the
last few years, we’ve seen an increase in the prison—in the popu-
lation of incarcerated individuals, which has now led to over-
crowding.
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Correctional officers and their staffs are really struggling with
this. These are some extraordinarily dedicated law enforcement
Americans, yet they are overworked and underpaid and struggling
with the resultant mental health challenges.

I was stunned to find out how undercompensated they were
when I sat down with Mrs. Brandy Moore White. It just did not
compute to me how little we are paying them. And this, I want to
say leads to chronic stress. It doesn’t just dissipate once officers
leave the facility, it really follows them home.

Devastatingly it is estimated that 156 active-duty correctional of-
ficers take their own lives each year. That’s three individuals a
week. The Nation’s correctional infrastructure is also in despair
and more susceptible to extreme heat and cold, flooding, and other
weather events.

In Texas, more than two-thirds of the Texas prisons have no air
conditioning, even after 10 incarcerated individuals have died from
heat related illness in the month-long heat wave back in 2011. This
crisis has a profound human toll.

In Georgia, it took 5 days for correctional staff to discover an in-
carcerated person’s decomposing body after their death. In Mis-
souri, despite multiple complaints and requests to see a dentist, an
incarcerated individual pulled out his own teeth because he never
received adequate dental care.

Earlier today, the Judiciary Committee held a hearing about the
Inspector General’s disturbing findings that staff shortages were a
contributor to deaths of incarcerated people in the Bureau of Pris-
ons, not to mention the challenges and hardships placed upon our
correctional officers.

Our prisons have a weighty mandate to promote public safety by
maintaining a humane and secure correctional environment and
preparing incarcerated individuals to reenter society. Plainly, it is
not possible to accomplish this mandate with an overworked work-
force laboring in unsafe and even undignified conditions.

Look, the Ranking Member, and I have areas of agreement and
areas of not, but one thing he and I feel fiercely about—I've heard
him speak about it—is this importance of public safety, safe neigh-
borhoods, safe communities, a safe country.

If you look at our Founding Documents, so much of them, the es-
tablishment of our government was about keeping people safe,
about public safety. Well, there’s a direct connection between what
happens in our prisons and the safety of our community because
95 percent, roughly of the people who go into prison come back out.

An estimated 65 percent of the people incarcerated in the United
States have a substance abuse disorder. But instead of providing
services, we see that they’re not getting basic medical care, which
again,uhas a direct correlation to how they behave outside of prison
as well.

The proven way to lower recidivism rates is to ensure access to
medical care, including mental health and substance use treat-
ment, which empower individuals through programming to ensure
that incarcerated individuals are able to be successful when they’re
released.

We even know there’s a connection between incarcerated individ-
uals being connected to their children and their families and their
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recidivism rates. What we need is common sense, evidence-based
policies that promote proven methods to lower recidivism rates,
and empower people to succeed.

Our correctional officers are public safety officials. They are crit-
ical to the safety of our Nation. They are law enforcement individ-
uals, yet to deny them the resources or support we give to other
members of law enforcement or to have them disproportionately
underpaid, relative to the work of other law enforcement individ-
uals, it’s not just disrespect, it actually undermines their mission
of public safety.

This crisis is a public safety issue, and it is a moral issue. If you
want to see the character of a country, don’t look in our places of
business, our fields of science and education alone, look within our
prisons. The condition of our prisons says so much about the char-
acter of who we are as a country.

The people that work there, the people incarcerated there, do
their conditions, do their work environment, do the conditions of
their incarceration reflect the highest standards of a Nation of our
greatness. We should be setting the global example of incarceration
and remediation, repair, and restoration.

I look forward to this productive conversation with this extraor-
dinary panel. I'm grateful again for everybody being that. And with
that, I turn it over to the Ranking Member of this Subcommittee,
my colleague from Arkansas, Senator Tom Cotton.

OPENING STATEMENT OF HON. TOM COTTON,
A. U.S. SENATOR FROM THE STATE OF ARKANSAS

Senator COTTON. Thank you, Senator Booker. This hearing
touches on an important topic. I think we can all agree that our
prisons are understaffed. In the Federal system alone, we have
about 40 percent of our prison correctional officer positions unfilled,
even though Congress has already appropriated money to fill those
positions, and crime is increasing in the country, in part because
we've been too eager to empty out our prisons and let violent, dan-
gerous criminals back into our communities far too early.

The revolving door of poorly resourced prisons and increasingly
weak sentences is worsening crime nationwide. We need to reverse
that trend. In 1992, as the Nation faced an epidemic of homicides
and violent crime with people scared to leave their homes in some
cities, then Attorney General Bill Barr released a report called The
Case for More Incarceration.

In that report, he argued that the failure to incarcerate leads to
more crime and costs much more than spending on prisons. He was
right then, and he’s right now. And as Congress spent more on get-
ting tougher on crime and setting up sufficient prison space, crime
rates dropped dramatically.

Unfortunately, too many would soon forget that success. You
might even say that we were a victim of our success. A decade ago,
when our prison population peaked, many argued that the high
crime days of the 1990’s were in the past, and we spent too much
money on our prisons. If we had just let criminals out, they argued
we could save money on prisons.

After all, why would we need prisons anymore if crime has de-
creased by so much. It’s astounding that anyone ever believed that.
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But the idea that increased prison populations were somehow
unconnected to a declining crime was repeated over and over.

The New York Times was especially fond of this line of argu-
ment. In August, 1998, they ran an article entitled Prison Popu-
lation Growing, Although Crime Rate Drops. Almost exactly 2
years later, the same reporter at the New York Times published an
article entitled Number in Prison Grows Despite Crime Reduction.
And in 2004, that very same reporter published yet another article
in the New York Times. The headline was, Despite Drop in Crime,
an Increase in Inmates.

Now, maybe the New York Times was not getting its money’s
worth from that particular reporter, but eventually people started
believing that prison populations were too high if crime rates
weren’t so bad. And over the past decade, the total State and Fed-
eral prison population in the United States has dropped by more
than 20 percent.

In the Federal system alone, it’s decreased by 30 percent, and as
prison started to empty in 2014, not surprisingly, violent crime
rates shot up nationwide by more than 10 percent, in just 2 years.
In big cities, the change has been even more dramatic as reduced
prison populations combined with de policing, and so-called crimi-
nal justice reform measures, to weaken penalties for committing
crimes were adopted.

A study from Iowa State University researchers in the early
2000’s ran the numbers to find out how much crime cost our soci-
ety. Each armed robbery, every single one cost society more than
$335,000. The University of Chicago study similarly found that an
armed robbery cost hundreds of thousands of dollars to society.

These aren’t just the immediate costs to the victim, like replacing
stolen property and getting medical treatment after an assault or
paying for the funeral if someone dies. It also includes other costs
of crimes such as higher insurance costs, shuttered businesses and
laid off employees, behavioral changes, from avoiding places and
activities where you might become a crime victim. As well as the
cost of increased police patrols in the high crime areas.

The University of Chicago study put the total cost of crime in the
United States at around $5.76 trillion per year, which means that
the State and Federal prison costs only about 1 percent of the total
cost of crime.

So, we should be spending more, not less because we have a
under incarceration problem in this country. We need to cut gov-
ernment spending in many areas. But criminal justice and national
security are two of the main areas where government needs to
spend, has to spend whatever it takes to keep our people safe.

The title of today’s hearing is not exactly what I would’ve chosen.
It mentions assessing the toll of understaffed prisons on correc-
tional officers and incarcerated persons. The right word there
would be criminals or inmates.

But one group we can’t forget is the victims of those crimes.
Fully funding and staffing our criminal justice system and our pris-
on leads to less crime, and it creates an environment where crimi-
nals have their best shot at rehabilitation.

So maybe today’s hearing should have instead borrowed from
that old report from Attorney General Barr and been entitled, The
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Case for More Incarceration. We have a great panel of witnesses
here, and I thank you all for your appearance. I look forward to
hearing from you about how we can make our prisons safe, secure,
and functional again.

Chair BOOKER. All right. We have a distinguished panel of wit-
nesses today. We will now introduce each of them and then after
the introductions, we’re going to have you guys stand, raise your
right hand and we’ll administer the oath.

Our first witness is John E. Wetzel. Mr. Wetzel is the founder
and board chair of Keystone Restituere Justice Center, KRJC. A
nonprofit organization dedicated to providing assessable and trans-
latable data-driven solutions in the fields of corrections and crimi-
nal justice. A strategic management policy and research organiza-
tion.

KRJC seeks to elevate institutions and agencies to new heights,
to better serve communities. Mr. Wetzel served as a former Penn-
sylvania Secretary of Corrections from 2011 to 2021 under both Re-
publican and Democratic Governors, and began his career as a cor-
rectional officer. Mr. Wetzel is a graduate of Bloomsburg Univer-
sity.

Our next witness is Santia Nance, co-founder of Sistas in Prison
Reform. Ms. Nance has been a criminal justice reform advocate in
Virginia since 2019. After reconnecting with a loved one, her fiancé
Quadaire Patterson, focused on decarceration and second chances.
She centers her work around oversight of the Virginia Department
of Corrections and ending mandatory minimums in Virginia. Ms.
Nance is also the editor of brilliancebehindbars.com, A website that
aims to humanize and uplift currently incarcerated individuals.
Ms. Nance graduated from Virginia Commonwealth University
with a BS in mass communication and is a senior advertising pro-
fessional at a major agency.

Next, we have Stephen B. Walker, National Wellness director of
One Voice United. Mr. Walker is a California resident—we’ll for-
give him for that—and lifelong activist in the area of child protec-
tion and crime prevention. Along with his role at One Voice United,
he’s also the director of Governmental Affairs for the California
Correctional Peace Officers Association. Mr. Walker previously
worked within the California Youth Authority for 26 years as a
youth correctional officer. And Senator Butler will have a moment
for a rebuttal later on to that California comment.

[Laughter.]

Chair BOOKER. We also have two other witnesses that Ranking
Member Senator Tom Cotton will introduce. I am pleased though
to see that Brandy Moore White is here sending—sitting in the
Center Square. The president of the Council of Prison Locals 33 on
this panel.

Ms. White, I want to thank you and my staff actually wants to
thank you for meeting with us a few weeks ago. It was enlight-
ening to me and even more so in the longer conversation you had
with my team, and we’re looking forward to your testimony.

But for the other introductions, I'm going to turn it over to Rank-
ing Member Tom Cotton to introduce the final witnesses.

Senator COTTON. Thank you. I'm pleased to introduce Brandy
Moore White. Mrs. White is a highly qualified person to speak on
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prison staffing issues. She has been a career official at the Federal
Bureau of Prisons for the past 2 decades. She’s seen all of this first-
hand and is still on the front lines today. She was elected last year
as National President of the Council of Prison Locals, the union
representing our Federal corrections officers.

She has previously served in leadership roles in the Council of
Prison Locals for virtually her entire career. Maybe most impor-
tantly, she is from the great State of Arkansas where she was born
and raised, and where she has spent the entirety of her corrections
career. Brandy, thank you for joining us today and welcome.

I'm also pleased to introduce Ralph Mangual, Mr. Mangual is the
Nick Ohnell Fellow and Head of Research for Policing and Public
Safety Initiative at the Manhattan Institute for Policy Re-
search

Chair BOOKER. That’s right next to New Jersey.

Senator COTTON [continuing]. He’s also an accomplished author
and a contributing editor of City Journal. And his work has been
featured in a wide array of major publications. He’s well known to
us. He’s also testified several times for this Subcommittee and
other Committees.

He currently serves on the New York State Advisory Committee
to the U.S. Commission on Civil Rights. He holds a BA from City
University of New York, and a JD from DePaul University College
of Law in Chicago. Ralph, welcome back and thank you for joining
us today.

Chair BOOKER. Will the witnesses please rise and raise your
right hand.

[Witnesses are sworn in.]

Chair BOOKER. Let the record show that all of them said I do,
as if they were getting married. Get down please.

[Laughter.]

Chair BOOKER. And appreciate your affirmative responses. You're
each going to have 5 minutes for an opening statement. Mr.
Wetzel, we'll start with you, please.

STATEMENT OF JOHN E. WETZEL, FOUNDER AND BOARD
CHAIR, KEYSTONE RESTITUERE JUSTICE CENTER,
FORMER PENNSYLVANIA SECRETARY OF CORRECTIONS,
HARRISBURG, PENNSYLVANIA

Mr. WETZEL. Thank you, and, thanks for the opportunity to once
again talk about corrections, a field I spent my entire life doing.
Part-time correctional officer at age 20, while at Bloomsburg Uni-
versity. Nine years as a correctional officer, counselor, head of the
counseling department at a large county jail in Pennsylvania. Head
of the training academy, county warden, longest serving corrections
secretary in the history of Pennsylvania.

This field means everything to me. And you know, I can’t imag-
ine any of the centers in here have been in a hearing in the last
2 years that hasn’t been about a crisis. I mean, it may be the most
over overused word in our vocabulary right now as it comes to the
public sector because everything’s in crisis. But I think we need to
use accurate language. We have a system on a brink of failure, and
it’s a system we all need.
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It doesn’t matter what side of the aisle you’re on, what you want
out of your correction system, whether you think it’s underused or
overused. What we need—what our mandate is, what our covenant
is, and as it relates to corrections, is that we do something to im-
pact the trajectory of people who couldn’t follow the rules.

So, in—I mean, you don’t, you know, to many people’s point, you
don’t get sent to a State prison or Federal prison for jaywalking.
All right. So implicit in that is that someone who comes to us, has
not been—has not complied with what we expect out of our citi-
zenry, right?

So, if we want to make a good investment in our correction sys-
tem, we should do something to take them off that trajectory,
right? That no—that’s not happening anywhere. There may be a
handful of systems, there may be a handful of jails who are actu-
ally delivering this covenant of making people—having people at
least not get worse, if not come out better and less likely to commit
a crime.

You know, we talk about public safety. I would argue it’s actually
broader. It’s community safety, and our communities are less safe
because of this crisis, if you want to use that term, this on the
brink of failure correction system. I'm from Pennsylvania, born,
raised, will never live in another State. And I will tell you that it’s
not just public safety in Pennsylvania.

We spent a very nervous week in Pennsylvania because of a jail
escape. It closed down major events right outside of Philadelphia.
People who were not adjacent to the correction system in Pennsyl-
vania are adjacent to the correction system. It’s critical that we un-
derstand in America, we're all adjacent to the correction system.

Nobody should feel good about the fact that we have National
Guard members, people who—and listen, I spent 11 years—all but
11 years, 3 months short of 11 years running the sixth biggest pris-
on system in America. All right. I've worked a lot with the National
Guard.

We had floods, we have major events, that’s what they’re there
for. They're covering the position of correctional officers at a time
where people who aren’t in this city are concerned about what’s
going on over the country, all over the world. And we’re using sol-
diers to man our jails and or prisons because we don’t—we have
inadequate staff.

And the notion that some—we’re going to push some idea to this
field that’s going to now work, where we’ve been pushing ideas for-
ever, we have to think differently about this. And, you know, we
can look to history and I love looking to history, especially when
you're in this building.

You know, 50 years ago as a result of Attica, the National Insti-
tute of Corrections was created. Some of you may not have heard
about that, and that’s part of the indictment of the divestment in
the intellectual development of this field.

Listen, we're not going to fix problems if we don’t have our cor-
rectional staff, who are remarkable people who dedicate their lives.
You don’t even hear about them, you don’t know about them. Heck,
it—now you don’t even wear your uniform home because you don’t
know what someone’s going to say to you at the grocery store, all
right.
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But they’re dedicating their life, and they don’t have a mecha-
nism to develop professionally. Like, I would not be sitting here if
the National Institute of Corrections did not offer what was called
a clip course for some of your old people, they used to have to send
you a course and you’d actually fill it out and send it back. It
wasn’t online. That’s how I learned how to staff, all right. That’s
not available today.

So, the National Institute of Corrections, just to give you a little
history, was invented out of—came about after Attica, right. And
Attica was not at a Federal prison, right. But Warren Berger, who
was the Supreme Court Justice at the time, as or Chief of the Su-
preme Court, as well as other—the Attorney General, others were
so bothered by what happened and what led to it that they felt like
we needed a different approach.

So, they developed this National Institute of Corrections that was
not actually part of the Bureau of Prisons, which it is now. It was
adjacent, what it was designed to do was tap the best and brightest
from corrections, right. To solve these problems, to sync through
the—to advise you guys. So, you actually made decisions on data
that used to happen. Believe it or not, it used to happen that you'd
make decisions based on actual data.

You can’t even get data on one of your biggest expenditures. You
can’t get accurate data and, you know, thank God I'm not the direc-
tor of Bureau of Prisons. I have a world of respect for her stepping
up in the system. But let me give you context as somebody sits in,
she’s been a job maybe 2 years, a year and a half, I'm sure for her
it probably feels like 20 years.

And she’s asked questions about data. You have mainframe com-
puters, haven’t updated it, like you have old data systems. So, you
look at any other sector and you look at how you would resolve
problems. You would use technology, you would use innovation.
Look at the work of Clayton Christiansen Institute of Disruptive
Innovation. Look at the medical field, look at poverty, attacking it
by bringing technology to a field, right. By identifying individuals
in the field, like incarcerated people, like correctional officers that
are ignored by the market, right.

There’s no research and development. You don’t see patents fly-
ing out at how we address this issue.

[The prepared statement of Mr. Wetzel appears as a submission
for the record.]

Chair BOOKER. I'm going to hold you to 5 minutes.

Mr. WETZEL. Sorry.

Chair BOOKER. No, 'm sorry. It’s a real 5 minutes, not a senato-
rial 5 minutes.

[Laughter.]

Mr. WETZEL. Sorry.

Chair BOOKER. No, no worries. No, we really appreciate it. We're
looking forward to hearing more of your testimony, and it’s an in-
sightful presentation. I'm going to move on to Ms. Nance and for
her actual 5 minutes.
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STATEMENT OF SANTIA NANCE, CO-FOUNDER, SISTAS IN
PRISON REFORM, RICHMOND, VIRGINIA

Ms. NANCE. Don’t worry, I'll give you 5 minutes. Chair Booker,
Ranking Member, Senator Cotton, and Members of the Sub-
committee, thank you all for having me today. My name is Santia
Nance. I'm the mother of a middle schooler, a Virginia voter, vice
president of an advertising company and fiancé to Quadaire Patter-
son, who has served 15 years on a 20-year sentence.

Quadaire made some poor decisions when he was a young adult,
only 20 years old, and he was homeless. He takes full responsibility
for the decisions that led to his current incarceration. But spending
all of his 20’s and half of his 30’s in prison, he’s made the most of
his time in prison and seized every opportunity to prepare for his
successful reentry.

He received his GED in 2012 and has taken college courses
through Ohio University and studying to be a paralegal. He has a
trade in brick masonry and assist with reentry efforts and
mentorship through Brilliance Behind Bars.

Quadaire is housed at Lawrenceville Correctional Center, which
has been facing a lot of staffing shortages since at least 2018, and
the Virginia Department of Corrections has estimated that they
need a number—almost 100 incarcerated officer, or sorry, correc-
tional officers.

While a partnership during incarceration is already hard enough
for me and my family, short staffing there has impacted us tremen-
dously. Quadaire was diagnosed with glaucoma in 2012, and he
needs his eye drop medication called latanoprost. Without this
medication, it’s not only difficult for him to do everyday tasks, but
to keep up with his coursework and his studies.

Quadaire has filed multiple grievances in the past couple years
and requests to see the eye doctor, and this eye doctor only comes
to the facility once a month. But he’s only been met with, you're
on the waiting list. So, it’s just been ridiculously hard to get him
in front of the eye doctor to get his prescription renewed.

Because of short staffing, he’s seen how—at firsthand—how this
has affected services and programming necessary for rehabilitation.
For example, religious gatherings like church on Sunday, they get
canceled at the last minute.

Now only one correctional officer runs the gym instead of four.
So, music, anger management, substance abuse programming,
those have all been interrupted, causing difficulty to encourage re-
habilitation for the people at Lawrenceville.

While prison does require physical separation, we stay in contact
through visitation a couple times a month, phone all day when we
can and email when we can. But short staffing has interfered with
our ability to maintain our family bond. My visits on January 28
and February 4 of this year were canceled due to staffing concerns.

And my recent 2-hour visit on February 18 was cut short by 45—
50 minutes due to the wait time of the long line of visitors and it
was staffed by only one correctional officer where there should have
been four or five in the office processing us.

But she was the only one who knew how to do all five jobs and
was willing to step up. Whether there are lockdowns in the prison
or an extended count time due to lack of employees to cover shifts,
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I suffer not knowing the reason why Quadaire is not calling. I
haven’t heard from him since Sunday of this week, and I often fear
the worst when I'm unable to reach anybody At Lawrenceville.

There’s a trend of these events that happen during holidays, bad
weather, and evenings as people might be calling out of work.
Quadaire knows that he has to be held accountable for the mis-
takes he made, but the issues caused by understaffing go well be-
yond affecting those behind the prison walls. It punishes me and
my son as well.

After reconnecting with Quadaire 6 years ago, I co-founded an or-
ganization called Sistas in Prison Reform. Our mission and purpose
is to bring humanization to those behind the walls and collaborate
with Virginia’s lawmakers.

Through this work and my personal experience. I believe that the
answer to this crisis—if we’re going to use that word—to identify
those who have received harsh sentences and have rehabilitated
themselves, and to release those who have proven they’re ready to
come home and do not pose a public safety risk.

Like many others in Virginia, Quadaire sentence includes 13
years of mandatory time, but this harsh mandatory sentence was
not necessary to protect the public or to prepare Quadaire to reen-
ter society. Quadaire is rehabilitated and ready to join our commu-
nities. There are many mechanisms to identify what rehabilitation
looks like, good behavioral records while in prison, educational
milestones, safe environments to go home to, secure jobs, and the
list goes on.

There are people like Quadaire, my fiancé, that our State and
Federal tax dollars are wasting money on when these incarcerated
people could be home and paying taxes and giving back to their
communities.

Reducing the population would lessen the burden of the officers
and allow them to maintain a manageable environment that fo-
cuses on those who still need rehabilitation. Thank you for your
time and for the opportunity to share my story today.

[The prepared statement of Ms. Nance appears as a submission
for the record.]

Chair BOOKER. Thank you, Ms. Nance. Mrs. Moore White.

STATEMENT OF BRANDY MOORE WHITE, PRESIDENT AFGE,
COUNCIL OF PRISON LOCALS 33, FOREST CITY, ARIZONA

Mrs. WHITE. Thank you. Good afternoon, Chairman Booker,
Ranking Member Cotton, Members of the Subcommittee and distin-
guished guests. I want to sincerely thank the Subcommittee for the
opportunity to present the perspective of our Federal prison system
and from the professional hardworking men and women of the Fed-
eral Bureau of Prisons.

For far too long, this conversation has been missing a key ele-
ment. That’s the professional law enforcement officers who have
dedicated their lives to protecting their coworkers and communities
and safely housing inmates. The Council of Prison Locals rep-
resents nearly 30,000 correctional professionals across the country
and 121 Federal prisons.

These professional law enforcement officers who work tirelessly
in some of the most violent, self-contained cities in the country
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lgeep us all safe from some of the world’s most dangerous human
eings.

Today I would like to discuss our primary concerns, which are
the current critical staffing levels and pay structure within the Bu-
reau of Prisons, both of which must be addressed urgently.

Staffing levels in the Bureau of Prisons have reached alarming
levels. Over the past 7 years, the authorized positions within the
Bureau have decreased from 43,369 to the current count of 34,470
staff members. This reduction of nearly 8,900 staff members not
only compromises the safety and security of both staff and inmates,
but it also raises major concern and hinders our ability to effec-
tively carry out the Bureau’s mission and rehabilitate and re-
integrate.

The impact of these staffing cuts is particularly evident among
our correctional officers. Despite the President’s request and subse-
quent legislation, the number of correctional officer positions has
drastically fallen short of what has been appropriated by Congress.

At the close of 2023, we had approximately 12,300 correctional
officers, which is more than 8,000 less or 40 percent below of the
appropriated number of 20,446 officers. This number follows a year
of hiring initiatives enacted by our agency. Within the current
staffing levels, the Bureau of Prison, the First Step Act cannot be
successfully enacted. Staff used for programming are often pulled
from their positions and used to backfill shortages of correctional
officers.

Augmentation, reduces inmate access to recidivism, reducing ac-
tivities like programming, recreation, and educational initiatives.
Additionally, because of the lack of staffing, correctional officers are
forced to do mandatory overtime. Overtime officers are frequently
mandated—at the last minute—to stay in additional eight plus
hours, often several times a week.

This diminishes skills and awareness, it reduces acuity and
causes general fatigue, which greatly hinders supervision. Aug-
mentation, and mandatory overtime have become the norm. This
detracts from our programming. It compromises the safety and se-
curity of the institutions, but it also greatly affects the mental
health and well-being of our employees.

The union believes that the staffing crisis can only be resolved
by addressing our insufficient pay band issues. The current pay
structure within the Bureau is significantly lower than that of
other Federal law enforcement agencies, including the U.S. Mar-
shals, Immigration and Customs, and Border Patrol.

The Bureau’s pay scale is non-competitive with State and local
law enforcement and even the private sector market. Without ad-
dressing these pay disparities, the Bureau will continue to struggle
and attract and retain employees. The Bureau must be required to
increase the pay bands to correct the staffing crisis.

Because the Bureau is unable to solve its biggest problem, it now
requires the direct intervention of the administration, OPM and
the Legislative Authority of Congress to immediately correct. The
Council of Prison Locals has worked diligently with Members of
Congress to properly fund the Federal Bureau of Prisons.

However, even with additional funding, there continues to be a
decline in correctional officers. Congress must now demand over-
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sight and accountability. The Bureau of Prison staffing has grad-
uated from a crisis to a catastrophe with real human consequence.
The Bureau must use the funding that has been appropriated to
fully hire the correctional officers needed to safely house incarcer-
ated inmates.

In order to achieve this, efforts must be made to raise the pay
bands and make our Federal law enforcement officers competitive
with other law enforcement agencies. Chairman Booker, Ranking
Member Cotton, and Members of the Subcommittee, this concludes
my formal statement, and I truly look forward to answering any of
your questions and providing additional insight.

[The prepared statement of Mrs. White appears as a submission
for the record.]

Chair BOOKER. I'm grateful for your testimony. Mr. Walker.

STATEMENT OF STEPHEN B. WALKER, NATIONAL WELLNESS
DIRECTOR, ONE VOICE UNITED, SACRAMENTO, CALIFORNIA

Mr. WALKER. Thank you, sir, Chairman Booker, Ranking Mem-
ber Cotton and—that would help, wouldn’t it? Chairman Booker,
Ranking Member Cotton, and esteemed Members of the Com-
mittee, I would like to thank you for the opportunity to speak with
you today.

My name is Stephan Walker. I am a representative of One Voice
United, a national organization advocating for the welfare of cor-
rectional officers and other frontline staff and ensuring that our ex-
pertise and perspectives are included in the national debate around
criminal justice reform.

Before One Voice, I served as a youth correctional officer for 35
years in the California Department of Corrections and Rehabili-
tations. And currently serve as the director of Correctional Health
for the California Correctional Peace Officers Association.

Today, I sit before you to address the existential staffing crisis
in America’s prisons and jails, in hopes of advancing a national na-
tionally sanctioned dialog. This crisis has no borders, is not one
State’s issue and cannot be solved by a single department or entity.

It is a systemic, and a systemic issue and impacts every aspect
of corrections, by asking staff to do more with less and often result-
ing in excessive work hours and multiple mandated shifts leading
to increased burnout, less job satisfaction, and an inability to per-
form everyday security and rehabilitative functions.

We are in full support of the position Mrs. Moore White offered
on augmentation. From experience, I can tell you that it is not
enough to just find a warm body to fill a vacant position. To be a
competent and professional correctional officer takes time, super-
vision, and training.

Not to mention the fact that augmentation takes key personnel
and nurses, teachers, and administrators out of their primary func-
tions without replacement of the services loss. For staff, personnel
shortages lead to diminished observational skills, less intelligence
gathering, overtime surges, slow response and strained family rela-
tionships and collective wellness.

In fact, multiple studies indicate that correctional officers suffer
from PTSD, depression, suicide, heart disease, and shortened life-
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span and other physical and psychological ailments at a rate well
above the general public.

For those in our care personnel shortages mean programs are
slashed, visits are reduced. Time on lockdown is increased and the
patience of everyone behind the walls wears thin. The ratio often
surpasses 60 to 1, especially in yards and chow halls. And unpre-
dictable staffing patterns force policy mandated prioritization of in-
stitutional safety, which limits programming rehabilitative serv-
ices, which are essential for promoting positive behavior and reduc-
ing recidivism.

Addressing this staffing crisis is crucial for creating a secure en-
vironment for both staff and incarcerated individuals. To combat
this reality, well-meaning attempts are being initiated by agencies
in various States, by lowering entrance requirements for new re-
cruits, shortening academy times, and offering signing bonuses,
none of which has successfully addressed this crisis to scale of last-
ing impact.

Retaining staff is equally important and we must transform em-
ployment conditions by moving beyond the traditional top-down
paramilitary administrative model. Research and studies done on
retention show overwhelmingly that it is not the incarcerated that
drive good employees away. It is a lack of communication, recogni-
tion, and transparency along with outdated and uninformed poli-
cies.

The expectation and demands of today’s corrections have out-
grown the systemic administrative model, leading to a profession
where staff feel devalued and expendable. This has resulted in a
growing reluctance among officers to silently endure this challenge,
highlighting a clear misalignment between the needs and values of
new officers and the prevailing culture and operations of correc-
tions. Fortunately, there are remedies and actions that can be
taken to address these issues, but they require thoughtful planning
and input from all stakeholders.

Addressing this crisis requires appealing to potential employees
by valuing their goals, integrating them into a respected team from
day one, providing empirical training, better pay, lower healthcare
costs, holistic wellness programs and attractive incentives such as
educational benefits, pensions, and reducing vesting periods.

In concluding without achieving these—including the—without
achieving these objectives and including the voices and experiences
of those who will be impacted by their success or failure, true reha-
bilitation is unrealistic and prisons will continue to fall short of
their primary mission of creating a safe and humane atmosphere
for successful reentry back into society.

I appreciate the opportunity to appear before you today and look
forward to answering any questions you may have.

[The prepared statement of Mr. Walker appears as a submission
for the record.]

Chair BOOKER. Thank you very much. Mr. Mangual, and you’ve
been so generous because you testify often and I pronouncing that
well, right, Mangual?

Mr. MANGUAL. Mangual. Yes.

Chair BOOKER. Mangual?

Mr. MANGUAL. Close enough.
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Chair BOOKER. Thanks. I had a phonetic that’s wrong. It says
M-A-I-N. Mangu. Mangu.

Mr. MANGUAL. Mangu. Mangu.

Chair BOOKER. Mangual. Thank you, sir.

STATEMENT OF RAFAEL A. MANGUAL, NICK OHNELL FELLOW,
MANHATTAN INSTITUTE, NEW YORK, NEW YORK

Mr. MANGUAL. All right. Well, Chairman Booker, Ranking Mem-
ber Cotton, and other Members of the distinguished body, I'd like
to begin by thanking you for the opportunity to offer remarks on
this important topic. As was said earlier today, the first duty of any
government, whether local, State, or Federal, is to keep its people
and their property secure.

And one of the primary ways in which governments provide that
security is through criminal justice systems. The police are the
most visible elements of these systems, but theyre certainly not
the only ones. Indeed, their effectiveness depends in large part on
other criminal justice actors.

Prosecutors still need to prosecute, judges still need to adjudicate
and sentence, and crucially, correctional institutions need to secure
and hopefully better the prisoners that they take in. Effectively
managing a correctional population however, requires investment.

Unfortunately, we have seen throughout this country an unwill-
ingness to adequately invest in corrections, as decarceration, the
pursuit of correctional population declines, has become both a pol-
icy priority in its own right and also the preferred means of alle-
viating the pressures on correction systems created by staffing
shortages, facility maintenance costs gross and overcrowding.

I'd like to use the remainder of my time to make three points.
First, decarceration where the pursuit is a public policy good unto
itself or as a means of cost saving is not a cost-free endeavor.

Second, the potential cost saving effects of decarceration, at least
in the short and intermediate terms, are more limited than they
might appear to be based on average cost per inmate figures.

And third, making the necessary investments in our criminal jus-
tice system to address issues like understaffing overcrowding and
security concerns will not only help improve correctional outcomes,
but it will keep the government out of a position in which budget
constraints require it to make choices that ultimately harm public
safety.

On the first point, most of the public safety risk associated with
any significant scale decarceration effort derives from the loss of in-
capacitation benefits. Those are the beneficial effects of an active
offender’s removal from society, which come in the form of crimes
not committed as a result of that offender being behind bars.

One study recently found that for the period of 1991 to 2004,
proved each additional prison year served prevented approximately
eight index crimes. And that’s an estimate that’s based on both
Federal and State prisoner populations.

Now, the Federal prison population consists of inmates who on
average pose a somewhat lower risk of recidivism, but the risk of
recidivism posed by Federal offenders is far from zero. An analysis
of more than 25,000 offenders released in 2005 found that just
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un((:lier 50 percent were rearrested over an 8-year observation pe-
riod.

Now, some might be tempted to argue that the recidivism data
of those released pursuant to the First Step Act, or FSA, strength-
ens the case for decarceration. But those data do just the opposite.
While it’s true that only about 12 percent of FSA beneficiaries have
recidivated, according to the April, 2023 annual report, the recidi-
vism data for FSA beneficiaries nevertheless illustrates just how
little low hanging fruit there is in the Federal population.

According to that report, nearly 9 in 10, or 88.3 percent of the
more than 24,000 releasees who had a risk assessment done were
rated minimum risk or low risk. Moreover, the bulk of those offend-
ers, more than 20,000 of them in fact, had only been released for
a year prior to that report’s publication, meaning that their lack of
rearrest may simply be a function of the short observation period.

The much larger State prison population, more than two thirds
of which is in primarily for a violent or weapons offense, poses an
even more pronounced risk of recidivism with 9-and 10-year recidi-
vism rates for releasees breaking 80 percent.

So, while it’s certainly the case that some small subset of the
country’s prison population consists of inmates whose incarceration
no longer serves a legitimate phenological end, the vast majority of
prisoners in the U.S. both State and Federal pose a significant risk
of re-offending.

As for the second point, the cost savings potential of
decarceration efforts may not be what they seem. It’s often noted
that it costs an average of $42,000 a year to incarcerate a single
Federal prison inmate. However, the problem with using this figure
is that it might give you the impression that you save $42,000 if
you incarcerate one fewer inmate.

But the lion’s share of the average cost per inmate is a function
of fixed costs. The marginal cost per inmate tends to be a much
lower figure, albeit more difficult to calculate. Moreover, the poten-
tial savings associated with decarceration are also going to be
eaten into by the costs associated with the additional crimes that
might occur as a result.

Indeed, the estimated annual cost of crime in the U.S. is in the
trillions and a single homicide has been estimated to cost nearly
$9 million. While an assault can carry a societal price tag of more
than $107,000.

Third, and finally, despite the numbers that can be thrown
around with regard to the cost of doing criminal justice in the
United States, it remains the case that our criminal justice system
is underfunded and in need of an upgrade, that includes staffing.
It is almost certainly the case, that there are measures on which
the Federal and State correctional authorities can perform better.

But it is also likely the case that boosting performance and im-
proving outcomes will depend on the degree to which Congress and
State legislatures are willing to direct resources to these institu-
tions in order to facilitate such improvement.

And that is a political choice, one with dire consequences for
those inside and ultimately, outside of our nation’s, prisons popu-
lations. We can and should choose wisely.

Thank you very much. I look forward to your questions.
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[The prepared statement of Mr. Mangual appears as a submis-
sion for the record.]

Chair BOOKER. Mr. Mangual, thank you very much for that testi-
mony. I appreciate that. And if there’s no objection, I'm going to
save my questions for the end and go straight to Senator Butler for
her California rebuttal.

[Laughter.]

Senator BUTLER. It’s nothing like coming to a hearing with Sen-
ator Booker in the Chair. Thank you, sir for your continued gen-
erosity, Senator Cotton, bless you for serving with Senator Booker.

[Laughter.]

Senator BUTLER. Yes. And thank you to the witnesses and all of
you, I am assuming that a number of you are correctional officers
yourself and I appreciate you being here and being present in the
work that you do.

A couple of questions and I'm going to take the privilege of start-
ing with my California resident, Mr. Walker. Good to see you.
Again, it was—I was excited to hear that you were coming to to-
day’s panel because I know you as an advocate for officers, and it
is in our working together that I have really seen your heart and
indeed your legacy—your family’s legacy for doing this work.

Not just you, but as I understand, your father and your son.
Three generations in your family have contributed your time and
talent to public service in this way. And we’re grateful. Can you
talk about the evolution of the profession and the catastrophe or
crisis or and fill in the blank of what it is that officers are experi-
encing today, just from the lens of that generational engagement?

Mr. WALKER. Thank you, Senator. It is a pleasure to see you
again. Yes, my family has—we’ve literally given our lives to this oc-
cupation. And unfortunately, it’s taken more from us than is adver-
tised, your commitment is supposed to be.

And, it’s not just my family. It’s every one of these people sitting
behind me. It’s taking from them silently. And as far as the evo-
lution of it, that it’s hard to say because I started in the 80’s, where
we were legitimately tasked with rehabilitation, and we had the ca-
pacity to do that.

We had the staffing for it, we had the resources for it, and the
population was managed. And we went through that tough on
crime era where, we literally went from having single bunked indi-
viduals to triple bunked, to unconventional sleeping arrangements.

And that ability of rehabilitation, that ability of engagement, of
socializing, to understand what the needs were of the individuals
we were tasked with supervising and caring for, went out the win-
dow. Unfortunately, my father didn’t do a good job of telling me
what the job was and I came into the agency. I didn’t, likewise—
didn’t communicate with my family what I was enduring. And my
son came into the agency, and it cost him his life.

We cannot keep operating the way we are. It is literally killing
people slowly. We are poisoning ourselves every time we walk back
into, and every time we introduce someone to this environment, in
the absence of having the services, resource, and personnel to ade-
quately manage the new mission. Because society is asking for
something different, and we’re still operating off of an antiquated
model of incarceration. It’s the default. It’s what we know best.
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Helping people, serving people is the challenge that I think that
we're—society and this body actually wants to see. They want to
see people return to their communities better.

Senator BUTLER. Yes.

Mr. WALKER. And if not, then we keep them.

Senator BUTLER. Yes. Mr. Chair, that response was worth my en-
tire 5 minutes.

Mr. WALKER. I'm sorry.

Senator BUTLER. No, don’t. Your family has given more than 5
minutes’ worth. And so, I appreciate you sharing that. I would love
to, Mr. Chairman, submit questions to the panel after the hearing.

Chair BOOKER. Of course. And before I defer to the Ranking
Member, Mr. Walker, I think I could speak for the whole entire
Subcommittee about our grief and our sorrow about your son’s loss.
The story of dedication of your family through generations in and
of itself is extraordinary.

But the circumstances of your son’s death, should not have hap-
pened. And we’re grateful for you sharing that, what has got to be
unimaginable grief with this Committee, so thank you. And I'll now
defer to the Ranking Member Tom Cotton.

Senator COTTON. Mr. Walker, I also express my condolences. And
your family’s story is an important reminder for many people that,
like military service, law enforcement is often a family affair in
this country. And some families bear the brunt of that service to
keep our country and our people safe.

Ms. White, this morning, the director of the Bureau of Prisons
testified in front of the full Committee. She said that the Bureau
has only 14,899 correctional officer slots. Those slots are 82 percent
filled. In other words, the Bureau has approximately 12,300 correc-
tional officers, officers today. Is she correct in your understanding
that the Bureau is nearly fully staffed?

Mrs. WHITE. No, sir.

Senator COTTON. Could you explain a little bit more why?

Mrs. WHITE. Sure. So, I have one of her staffing reports in front
of me. The agency is very protective of their numbers. As you guys
have seen in many hearings. As of pay period 26, which was De-
cember 30 we are showing 12,306 officers. Typically, I have to
reach out to 121 institutions and get their staffing reports to com-
pile those, to get those numbers.

But that’s the number I show, and that’s why I testified to those
numbers. I did hear, she testified this morning to 14,000 and some
change, and I have a hard time believing that since December 30,
she has brought on over 2000 officers.

Senator COTTON. Yes. As it happens, I just went on their website
and since the hearing, and I looked up any potential openings, and
they list openings and it says location, prisons nationwide. And the
number of openings is many vacancies.

Mrs. WHITE. Correct.

Senator COTTON. Many is capitalized. Many vacancies to what?
I think T'll submit that screenshot for the record, Mr. Chairman.
While, I'm at that, I'm,

Chair BOOKER. That might be the first time in Senate history,
a screenshot has been submitted, but no objection.

[The information appears as a submission for the record.]
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Senator COTTON. Okay. And I think what happened this morn-
ing, is that the director was speaking—only if you might say—
about frontline correctional officers, excluding things like lieuten-
ants or supervisory correctional officers. Is that your under-
standing?

Mrs. WHITE. Yes, sir.

Senator COTTON. So, it would be as if the Secretary of the Army
gave you only the number of privates he had, not the number of
NCOs and officers he had; is that right?

Mrs. WHITE. Right. So many times we disagree on numbers, and
again, they’re not very public with their numbers

Senator COTTON. Okay.

Mrs. WHITE [continuing]. But oftentimes when I've discussed
with them, there is a series, it’s a 007, and there’s other individ-
uals that are included in that series, counselors, lieutenants, other
individuals that are not primary correctional officers.

So, I don’t know if that’s the confusion or the difference in the
numbers, but according to my records, we have——

Senator COTTON. Okay.

Mrs. WHITE. Right around 12,000 officers.

Senator COTTON. And you believe that the number of Bureau of
Prison correctional officers over the last year has decreased, not in-
creased. Correct?

Mrs. WHITE. Absolutely.

Senator COTTON. Okay. Thank you. Mr. Mangual, the total Fed-
eral and State prison population has declined by more than 20 per-
cent since it peaked in 2013. Has violent crime increased or de-
creased as the prison population declined?

Mr. MANGUAL. It’s gone up significantly.

Senator COTTON. That’s right. All right. Would you say that
there’s been at least some inmates in Federal and State prisons
who don’t necessarily need to be there? At least maybe not as long
as they are, at least some?

Mr. MANGUAL. Sure.

Senator COTTON. Okay.

Mr. MANGUAL. But I think it’s also important to recognize that
there is a significant number of individuals on the street today who
need to be inmates.

Senator COTTON. All right. My next question. At least some
criminals out on the streets who maybe should be in prisons today?

Mr. MANGUAL. Quite a few more.

Senator COTTON. And which one is higher? The number of people
in prison who maybe don’t need to be there, and the number of peo-
ple on the streets who maybe do need to be in prison?

Mr. MANGUAL. I would say certainly it’s the number of people on
the street who do need to be in prison. And one indicator of that,
it’s just the clearance rate numbers in this country.

If you look at the eight index felonies that are consistently
tracked by the Federal Government, the clearance rate only hovers
at about 50 percent for the violent ones and about 20 percent for
the nonviolent ones. Which indicates that a vast majority of the
crime—the serious felony crime goes unanswered for. So that in
and of itself should tell you.
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Senator COTTON. Isn’t it the case that the vast majority of crimes
are committed by a very small percentage of the population?

Mr. MANGUAL. That’s exactly right. I mean, the bulk of our crime
problem is and has long been driven by very, very active—overac-
tive offenders. And so, you can actually get a lot of bang for your
buck by, you know, targeting correctional resources appropriately.

Senator COTTON. And I think you testified earlier that something
like eight crimes are avoided for every person in prison.

Mr. MANGUAL. Per year. Yes. And that’s a pretty conservative es-
timate because it’s an estimate derived from official crime reports.
And one of the other things that we know is that most crime that
occurs in this country does not get reported, and that’s evi-
denced——

Senator COTTON. Okay.

Mr. MANGUAL [continuing]. By the consistent disparity between
the National Crime Victimization Survey, and UCR.

Senator COTTON. Okay. My time’s almost up, Mr. Chairman. One
more administrative matter. I have a letter dated yesterday from
the Major County Sheriffs of America urging Congress to prioritize
legislation that supports the recruitment and retention of law en-
forcement in all areas to include corrections.

Of course, the county sheriffs also have an important correctional
role of play as they run our county jails as well. I ask for consent
that this letter be added to the hearing record.

[The information appears as a submission for the record.]

Chair BOOKER. I will add it with considerable alacrity. Is that it?

Senator COTTON. That is all.

Chair BOOKER. I'm going to now defer to Senator Whitehouse.

Senator WHITEHOUSE. Thanks very much. I'm sorry I had to step
out for a minute. I had a Federal agency in my office with a project
iin Rhode Island that needs a little attention, and that’s what we

0.

I'm delighted that you-all are here. Thank you very much. My
Rhode Island experience has been that we’ve been pretty successful
at being able to reduce prison populations. I think the numbers are
23 percent reduction from 2008 to 2016, and another 34 percent
from 2017 to 2021.

A lot of that has been diverting people away at early stages. I
helped launch the drug court when I was attorney general. We also
now have a very well-run Veterans Court that helps, again, divert
people away from the criminal justice system in a way that is very
effective.

And if you’ve ever been to what they call a Veterans Court grad-
uation and compared that to the day of a district court conviction,
in one case, the guy’s going out the back door in Manacles and the
family is crying, and in the other case, he’s coming back to a cheer-
ing family and their balloons.

And they’ve had very, very, very good results with reduced re-of-
fending and reincarceration. And we’re launching a Mental Health
Court as well to try to manage better the interaction between the
mental health system and the criminal justice system.

So, we have a relatively small population, so it helps because
there’s quite a lot of direct hands-on care and all of this. But I do
want to express my appreciation to the Rhode Island Brotherhood



20

of Correction Officers who say that they walk the toughest beat in
the State. Mr. Wetzel, I'm sure you appreciate that.

But we’ve worked on—earned time credits. We've reduced man-
datory sentencing. We’ve had the diversion programs that I men-
tioned apart from just the attorney general’s own regular diversion.
And it’s had that result and it’s been really essential to do that.

Mrs. White, I'm sorry about these results with the First Step Act.
I was the author of the Reentry part of the First Step Act, along
with my colleague Senator Cornyn on this Committee.

And it’s frustrating that an act that bodes so well and has pro-
duced quite good results and has reduced re-offending and re-incar-
ceration and has prepared people better for reentry, particularly
set them up to deal better with addiction issues can’t get the atten-
tion it needs to succeed because of all these multiple demands on
the staff to try to get there.

So, if there are specific recommendations that you have from
your closeup perch as to things we should be poking at the Bureau
over or things that we should be particularly focused on funding,
I guess my point here is that I have seen a lot of stuff work in
Rhode Island to dramatically reduce prison populations and make
it—the difficult job of the Brotherhood of Correction Officers safer
and easier.

And to me, the First Step Act was an effort to take some of those
lessons and move them into the Federal system. So, as I said, it’s
irritating and frustrating that we are where we are on that.

So, any comments that you have, and if you want to think about
it and get back to me with a more precise list.

Mrs. WHITE. Sure.

Senator WHITEHOUSE. Please take it also as a question for the
record.

Mrs. WHITE. Absolutely. I can definitely speak on, we did testify,
one of my board members on the committee for First Step Act. And,
as we testified, we do think it’s a, a phenomenal program. And I
think if we can get the staffing that we need, it would be a much
more successful program in the Federal Bureau of Prisons. There
is more detailed stuff that I will submit to your office.

Senator WHITEHOUSE. Okay. I'm assuming that there are sort of
mandatory staffing requirements at various posts in the prison
that require people to be pulled off to go and hit those mandatory
posting requirements that generally the problem?

Mrs. WHITE. So, we do what we call augmentation. And so, any-
one who works, say education, health services, anywhere, if there
is a vacancy and we start our day every day in almost every prison
with vacancies.

Senator WHITEHOUSE. Yes.

Mrs. White—for the correctional roster, you get pulled or aug-
mented to a correctional officer post. And so that’s part of the
issue. And that’s why I said staffing. If we can get our staffing to
where it needs to be, those individuals would not have to be pulled
off with their post and they could provide the class or the training,
or the programming or whatever that they should be doing instead
of being a correctional officer for the day.
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Senator WHITEHOUSE. Yes. Okay. Well, my time’s up, Chairman,
thank you for the hearing. Thank you to this distinguished panel,
and Mr. Wetzel, thank you for your service.

Chair BOOKER. Senator Whitehouse, I'm grateful. I'm told by my
staff the order of appearance and this is the order we’ll go in. And
Senator Ossoff, Senator Padilla, and no disrespect to the two afore-
mentioned gentlemen, the best for last Senator Welch.

Senator OsSsSOFF. Thank you, Mr. Chairman. Thank you for bring-
ing us together grateful also to Senator Cotton for supporting this
hearing. And thank you to our panelists for your expertise and ex-
perience. Mrs. White, as you know, Senator Braun, Chair Durbin,
and I have introduced bipartisan legislation to overhaul Federal
prison oversight and strengthened security at Federal prisons.

And the purpose of this bill is to help identify and address
threats to the safety and welfare of both incarcerated people and
the thousands of correctional officers and others who work in our
Federal prisons every day. And that’s the Federal Prison Oversight
Act.

Mrs. White, the Council of Prison Locals, which represents more
than 30,000 correctional officers, worked with us to develop this
legislation, and has endorsed the legislation. Can you speak to the
Committee about why correctional officers support our bill and
what it would mean for your members who are working in Federal
prisons every day?

Mrs. WHITE. Sure. So, as you said, we have been in support and
we have worked really hard to help get this. We have—for years
the Council Prison Locals, the union has gone to bar and ask for
additional funding. For years we thought funding was our only
issue, if we could get more money, we could fix the problems.

And the union was very successful in doing so. But over the
years, we have come to know that funding is not the issue. Some-
times it might be an oversight issue of where the funding is going.

So, we have been strategic in where we ask for funding the last
couple of years. This year we probably will be a little even more
strategic. But as I said in my opening and in the written state-
ment, we welcome any oversight. We need accountability. We need
help. The Bureau, I think, is the second largest in DOJ budget.
And we'’re not sure where all of that money is going. And so, any
oversight from anyone I think would be super helpful.

Senator OSSOFF. Well, I'm grateful to you and your organization
for helping us to develop this legislation——

Mrs. WHITE. Thank you.

Senator OSSOFF [continuing]. And for the advocacy of the correc-
tional officers across the country who are urging Congress to pass
it. It’s a bipartisan bill aimed at improving oversight within BOP,
strengthening the security of Federal prisons.

It’s got strong support from the Council of Prison Locals, strong
support from Reform Advocates, and look forward to working with
it to continue to urge it across the finish line here in the Senate
and in the House.

Mr. Wetzel you, I believe, are also familiar with the legislation.
And based upon your extensive experience working in corrections,
what impact do you believe it would have on conditions and safety
in Federal prisons, both for incarcerated people and staff?
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Mr. WETZEL. It’s essential. I don’t see how you make progress in
the Federal system without knowing—you can’t even lay out a
data-driven, or problem Statement because you don’t have enough
information. The very essence of fixing a problem is being able to
define it, and come up with a problem statement, independent
oversight. And that kind of forced transparency, real time on a reg-
ular basis is essential to moving the Bureau of Prisons and any
agency forward.

Senator OssOFF. Well, I appreciate your input and your support
for the legislation as well. And I want to talk a little bit about the
impact of understaffing on some of these specific safety issues. I led
a PSI investigation a couple years ago, found that female inmates
in more than two thirds of Federal prisons that housed female in-
mates, had faced sexual abuse from BOP employees.

How do chronic understaffing issues lead to a higher incidence
of abuse? And again, just to clarify, make sure I present the sta-
tistic correctly. In two thirds of Federal prisons that housed female
inmates, female inmates faced sexual abuse from BOP employees,
how is this linked to understaffing?

Mr. WETZEL. Yes. I think assault by a staff member, assault by
another incarcerated person, name any bad event, and the very es-
sence of stopping bad events is supervision. And you design facili-
ties and you design them with a staffing plan.

And so, when you have half the people to do that staffing plan,
and you have a hundred—Ilet’s say you have a hundred housing
units and you have 50 people to cover them, there’s no one on those
housing units.

And at some point, the human beings on those housing units who
are locked in cells, have to come out of those cells. They have to
be fed, they have to get medication. There’s a series of things that
happen, without people, it doesn’t happen.

And so, when you get people out and there’s nobody there, there
may be some folks who are among them who want to do harm to
them. So, it undermines supervision and that this—the staffing
shortages filter the whole way up.

One of the things that I think is a really good illustration for you
of what, how staffing impacts other things is we heard about BOP
issuing a memo about something, I forget what it—what it was, but
the memo was issued from the director, and this is pre Collette,
and you observed it, several—the IG observed at several prisons
that it wasn’t happening, right.

That communication has to happen through people. You're talk-
ing about a 40 percent vacancy rate. These, I mean, these guys
need roller skates. I mean, if you’ve done a round, just a round in
a Federal prison, right, you think you can just walk through and
not get stopped by someone, or if something’s going on the, I mean,
it—just, it’s wide open for what can happen when you have half the
people you need. There’s no kiosks in corrections. It doesn’t work
like that.

Senator OSSOFF. Well, thank you Mr. Wetzel, and thank you.
And one thing that’s become very clear to me through the oversight
that I've worked on, on these issues is a shocking statistic like that.
It’s not an indictment of the overall BOP workforce. The over-
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whelming majority of correctional officers are hardworking public
servants who try to do the right thing every day.

Failures by management, failures at headquarters, failures at
high levels of the Federal Government have put these teams in im-
possible circumstances. And the Federal Prison Oversight Act—a
bipartisan bill with strong support across the board—is vital to ad-
dressing these issues. Thank you all for your testimony. Thank
you, Mr. Chairman.

Chair BOOKER. Thank you, Senator Ossoff, for your, not just
questions in this hearing, but for your work on these issues as a
senator and even before. And someone else who’s worked with—on
these issues for a lot of his career. Senator Padilla you’re up for
questioning.

Senator PADILLA. Thank you, Mr. Chair. Thank you to all the
panelists especially my friend Stephen Walker for being here today.
Come back to you in a minute. But we’ve—a lot of the discussion
I've tracked has dealt with the consequences of the staffing short-
ages that has brought us to this point.

My first question is, in the spirit of a little bit of the problem
solving, you know, for years we know that BOP has been experi-
enced a staffing crisis with the consequences both for correction
staff as well as incarcerated individuals and know that there’s offi-
cers from California facilities who regularly contact my office shar-
ing what’s going on in facilities throughout the State and sharing
the frustrations that they face.

So, my question is actually for Mrs. White, what are the greatest
barriers in your opinion, not just to recruitment, and not just to re-
tention, but also to morale of correctional staff and what rec-
ommendations you have for how they can be addressed? You al-
ready started touching on it’s more than just funding, so.

Mrs. WHITE. Correct. So, funding in my opinion, is the biggest,
compared to border patrol or ICE. Our officers make an average of
$37,000 a year less. That in itself would be a morale booster to up
their pay. But when we can address the pay issue and bring more
staff on board—I started 20 years ago and it was a great place to
work.

We had enough staff, we had enough staff to do the vast majority
of the duties that we needed to do. And that in itself, having peo-
ple, we had it—was more like a family than a coworker. We had
each other’s back, we supported each other. If I was running be-
hind, my coworker would help.

We don’t have that now because people are so frustrated. If I call
in sick, it leaves someone to get mandated and then they’re angry
with me, it doesn’t matter if I have a sick child or anything like
that. So, I think the staffing, the effect it’'s had on the morale is
huge. So, getting the staffing back to where it could be is—would
be my top priority.

Outside of that, we do absolutely have to focus on wellness be-
cause as Mr. Walker was testifying to the PTSD rate of correctional
officers, our correctional staff is far above—even studies show—
even higher than military. Because we are exposed to inmates or
criminals who have been convicted day in and day out.

None of them are happy to be in the location that they are.
They—not all of them—but a vast majority of them are not pleas-
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ant to deal with. And we deal with that 5 to 7 days a week, 8 to
16 hours a day, depending on—so if we can up our wellness pro-
grams and get it back to more of a family, where we support each
other outside of the pay and increasing the staffing. I think those
are the biggest things on our plate right now.

Senator PADILLA. Thank you, both your comments and your ref-
erence to Mr. Walker’s. Good transition to my next question. It’s
a—first is a comment for Mr. Walker and he can respond or not
respond is your choice. Because it’s good to see you again. The com-
ment is this, I love you, brother. Thank you for being here.

But let me tee up my question, you know, because I made ref-
erence earlier that my office does hear from my officers facilities
throughout the State. Just most recently within the last couple of
weeks, FCI Victorville, FCI Mendota visited my office to highlight
how staffing shortages have compromised their safety with specific
examples, impeded their ability to fulfill their responsibilities, and
of course, negatively impacts their lives outside of work, not just
inside of work, but outside of work, right.

They describe the emotional toll and strains on family that it
causes especially when it comes to you know, mandatory overtime.
Imagine those who are trying to make sure their young children
are taken care of, who we could give example after example.

So, to address the staffing shortages, in addition to pay, to your
point Mrs. White, the Bureau must support its corrections officers
by ensuring they have that sufficient time off and provide them
with the necessary mental health and wellness resources that they
need.

So, Mr. Walker, you described some personal experience with the
Committee earlier in your testimony, whether it’s specific to the
back-to-back mandatory shifts or anything else. Can you give other
examples of how the staffing shortages impacts officers’ lives and
wellness and what are the suggestions you have for the Senate?

Mr. WALKER. Wow, that’s a lot. First off, thank you Senator and
I love you too, sincerely, thank you for your friendship. The prob-
lem of wellness within corrections is that they treat it like it’s a
one off. This is not—it has to be something preventative and it has
to be comprehensive, ongoing, continuous, because the environment
that you’re steeped in every single day is relentless in its assault.

As Ms. White testified to, prisons are not happy places. No one
wants to be there. So, the ability to mitigate, to address the impact
that you are walking into a place where your hypervigilance is con-
tinuously activated, and the amount of dopamine and cortisol, and
epinephrine and everything else is continuously flooding you. And
you have no idea that that’s happening. There has to be an edu-
cation process to help you understand and to help your family un-
derstand those—the ramifications of that, so that you can create
the preventative measures internally, externally, and personally.

Because it—there’s no way you get away from it. And, and I
know we'’re running over time, but there’s a tremendous amount of
work that has to be done, and we can’t simply believe it’s the blue
pill and that we’re just going to keep on in the excitement of exist-
ence in the system.

Senator PADILLA. Right. Mr. Chairman, I know my time is up.
I'll just end with this comment because based on Mr. Walker’s re-
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sponse and for consideration of the panelists and this Committee,
what is PTSD when there is no P? That’s what you just described.

Senator PADILLA. Thank you, Mr. Chair.

Chair BOOKER. Wow. Before I go to Mr. Welch, I just want to
warn Mr. Walker, given the power and potency of Senator Padilla
love, you've exceeded your amount of love you're allowed to receive
in a Senate hearing.

And for the sense of proportionality and balance, I just want to
let all the other witnesses know, that I love you, as well.

[Laughter.]

Chair BOOKER. Senator Welch.

Senator WELCH. I love you too.

[Laughter.]

Senator WELCH. And it’s nice to meet you.

[Laughter.]

Senator WELCH. It is just a chill place when we got Senator
Booker in charge, right?

[Laughter.]

Senator WELCH. But you know what, I really do—we do appre-
ciate you. I mean, it’s incredible work you do. It’s hard work and
dangerous work at times. And so, thank you. I just want to express
that gratitude to you. You know, I want to ask you—a couple of
you—on the basis of your experience, something is relevant to us
in Vermont. We don’t have a residential reentry facility. We’re one
of only two States, in fact, I think we’re really the only one. Hawaii
had one, and there were some issues there. They want to get an-
other one.

But and I'm a former public defender, so I've dealt with a lot of
people that you deal with after the court process. But I know Mr.
Wetzel, you've had a lot of experience with this in Pennsylvania,
and I would like you to just explain why residential reentry pro-
grams are really beneficial for the criminal justice system, for pub-
lic safety and of course for the well-being of the person who’s mov-
ing from the end of their sentence in that last 12 months to the
community. Could you do that for us?

Mr. WETZEL. 1 could, and thank you. And I got to tell you, let
{ne pander a little bit in prepping and the work we’re doing, real-
y—

Senator WELCH. You know, you—my experience here, you don’t
get resistance on pandering from U.S. Senators.

Mr. WETZEL. Well, I figured I felt all the love in the room from
the Chairman, so I figured I'd share it myself. But I got to spend
some time with your director Nick Demel

Senator WELCH. Right.

Mr. WETZEL [continuing]. And in several of your prisons actually
looking at national staffing with the Correctional Leaders Associa-
tion. And I think if you’d ask him or ask anyone, imagine somebody
being locked up for 1, 3, 5, 7 years, 10 years, imagine just the
amount of technology that’s been developed——

Senator WELCH. Right.

Mr. WETZEL [continuing]. To go from incarceration—and incar-
ceration right now—and I keep looking back to these guys because
it’s never felt like this inside facilities before. I mean, 30 years, 35
years, you know, even systems that didn’t put an emphasis on re-
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habilitation necessarily. There was a relationship, like it was rela-
tional between correctional staff and incarcerated people.

And some of that modeling modified behavior, that—so the—and
on top of just the need to give people tools to adjust to society after
being locked up, just decisionmaking.

Mr. WETZEL. Right. You don’t make decisions when you’re incar-
cerated. You don’t pick what to eat. So, just kind of getting used
to that in a world that’s flying was always important. There are no
services inside prisons. You don’t have a 40 percent vacancy rate
and think you’re delivering high quality programming and pre-
paring people to get out.

So, I mean, right now I think it’s even more important that you
have these—you guys call them residential reentry centers at the
Federal level or halfway houses where people can come up first,
take a breath, right?

Senator WELCH. Right.

Mr. WETZEL. Get out, get used to it, and then start plugging
them into services, like in Pennsylvania, we have a great career
link network, right. That we can leverage off other systems from
the State to get people and help people get back on their feet and
become contributing members. So, it’s a really critical, really crit-
ical.

Senator WELCH. Thank you. And I'll ask you, Mrs. Moore White,
as well to get your thoughts on that.

Mrs. WHITE. I mean, I have to second what he said. Typically,
in prison, you don’t have a cell phone. We do—we now have tablets
and stuff like that, but it—I can only imagine it is life altering
walking out of a prison into society today.

And I flash back to Shawshank Redemption, and when they re-
leased the guy from prison or whatever, he truly, like, he asked his
boss, can I go to the restroom boss? It’s a different world. And so,
any transition time that they could have from prison until fully
outside without supervision, I think is extremely helpful.

Senator WELCH. Okay. I thank you very much. And I yield back,
Mr. Chairman.

Chair BOOKER. I'm very grateful. Ms. Nance, you have an inter-
esting perspective that I think is really valuable that I'd like to
pull out a little bit more. And I'd like to ask you the question of
understanding your—what the inmates are going through and the
lack of support from the understaffing.

How does that affect, in your opinion, the preparedness of in-
mates to reenter society? Why is this conversation we’re having so
vital, not just for the inmates being released, but also the commu-
nities into which they’re being released?

Ms. NANCE. Thank you, Chair. I definitely want to echo every-
thing that has been said amongst the other witnesses. I do think
that there’s a very high relationship that could happen when it
comes to the people who are working in facilities and the incarcer-
ated people.

So, I've seen personally, in my experience, the best outcome
when those relationships are strong. So, I talk a little bit about my
loved one, but one of the things that’s been very beneficial to him
is when there is someone like a unit manager who is in his build-
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ing that is trying to have their back and really trying to make sure
that they do have access to the resources that they need.

So, for instance, even paperwork. Like, I've been trying to get
this paperwork, get this request in so that I can go to the law li-
brary and people aren’t listening, theyre not getting my paper-
work. I'm trying to request medicine.

There’s a unit manager in my loved one’s building that will say,
I got you. And it might take a week, it might take a couple weeks,
it might take a few days, but she always gets back to them. And
that really makes a difference.

And I do know that he’s told me that she suffers from burnout
and depression because she might be one of the only people who’s
willing to go there and give her all like a 100 percent, to her job
just because she cares about the human beings that are behind the
walls.

So, it really does impact those individuals because at the end of
the day, like you said, 95, 90 percent, whatever that figure is, peo-
ple are going to come home. So, the better we can make the envi-
ronment for them, the better they’re going to be when they do reen-
ter society.

Chair BOOKER. So, no, I really appreciate you testifying to—real-
ly the fact that there are so many people that are working in cor-
rections that are trying to do the right thing by their inmates, but
are unable because theyre stressed out, they’re overtaxed, they're
unable to do the jobs that they were designed to do.

But just to push a little bit more on the impact, not specifically
your loved one, individually, but on an issue, I think Mr. Mangual
explored really well in his testimony about this idea of recidivism
rates and how high they are.

Is it your experience that should inmates get the kind of re-
sources they were intended to get, not just for the First Step Act,
but even go back 10, 15 years ago, that these recidivism rates could
come down?

Ms. NANCE. Absolutely, Senator. I think what’s really, really in-
teresting about programming in prisons is it gets talked about in
a way that feels very, very frequent, right. But what happens is
there are people who have case plans, there are people who also
have interests.

So, the more that we can connect them to things that are not
necessarily them sitting inside a cell, the more likely theyre going
to be to have hope, to have morale, to be able to do something
that’s bigger than themselves and take their journey on rehabilita-
tion.

Like I heard Mr. Walker say that there was a time where people
were really trying to do their job of rehabilitation and say, Okay,
this is what I'm doing when I go to work. And I do think that that
mentality could really have an impact on our system and have an
impact on recidivism.

Chair BOOKER. And what I've found, I think every human has
found that when you apply yourself to some task that demands dis-
cipline and hard work, and you begin to see the rewards of that,
whether it’s advancing in your own education or in programs to
deal with alcohol and drug abuse, that that sort of training you get
from grit prepares you for other areas.
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And when you’re denied choices or the opportunity to experience
that, it has an impact on what your behavioral patterns will be
when you’re released from incarceration, correct?

Ms. NANCE. Absolutely. So, I would say that even as a human
being, like all of us, we've all experienced accomplishments, we've
all experienced what that looks like to be able to say, I did it. Like
that pushes you forward, that makes you a better person, that
makes you a more productive member of society, that makes you
better in yourself.

And that is no different for incarcerated people. And they need
to have that opportunity to be able to do that and feel accomplished
and be better for when they come home.

Chair BOOKER. Right. And I live in a community that I would
consider being over incarceration, but I talk to young men that
come home, and if they haven’t had exposure to opportunities to
develop these skills and often felt like they were treated like an
animal inside, that when they come back out, you often see them
not able to rehabilitate and going back to the same kind of patterns
and often coming with mental health conditions and others that
were worsened while they were there. That really has an impact
on the safety of communities. Would you agree?

Ms. NANCE. Absolutely, Senator. There’s so big of a hole in men-
tal health resources behind the walls. And I—my personal thera-
pist, she’ll say, does he have access to mental health services? And
I'm like, no, he does not.

But I do think that really trying to shift that mindset, from be-
hind the walls and really being able to communicate with people
in a way that is not an institutionalized mindset would definitely
prepare them for reentering society.

Chair BOOKER. And so, when I was mayor of the city of Newark
and I started seeing the recidivism rates, I knew that I could lower
my crime rates in my community if I could do something to lower
those recidivism rates.

And we did a lot of things in partnership with the Manhattan
Institute, was which actually one of my best allies when I was
mayor and setting up programs to attack what I thought was a
source—one of the sources of crimes is these populations coming
out of prison that were not prepared to reintegrate.

Mr. Walker and Mrs. White, my heart is really heavy about
knowing what correctional officers face every single day. I thought
the wise comment—he shouldn’t just come in here and drop wis-
dom and then just walk out like that.

But Senator Padilla, who talked about PTSD, not—the P is really
not there. One of my best experiences as mayor was working with
law enforcement and seeing the trials and tribulations of my police
officers, but yet they’re also in environments where they get to be
a hero, they get the approbation of communities, they get the sup-
port.

But I look at my correctional officers, and they’re not in those
kind of environments. And they don’t have the same, unimaginable
stressors. It’s just a disproportionate amount of that. And Mr.
Walker, before I get to Mrs. White, I think you can speak to that
in a personal way about us as a society creating these institutions
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that put so much stress and strain on the correctional officers
themselves.

And not only don’t support our correctional officers, but put them
in environments where there has in been increased deterioration of
their well-being and what the consequences of that are. And I'm
wondering if you can speak to that for me

Mr. WALKER. Mr. Chair, yes. Look, these systems were designed
to punish people. And the byproduct of it, of the not fully con-
tinuing to consider it, is that the people that you put into that envi-
ronment are also being traumatized.

They are experiencing traumatic incidents every day, and there’s
nothing in the hiring description or the job description that fore-
warns you of what you’re going to experience, and how to not vi-
cariously pass that on to your loved ones, to your children. Because
the thing that I'll—I'm willing to bet you, any one of these officers
sitting behind me or Mrs. White will tell you that their significant
other has told them at some point, “don’t talk to me like I'm an
inmate”.

Because we flip this switch when we walk into this environment.
And it’s not that anybody ever tells you that you have to do it. It’s
so ingrained in the culture and the institution that you pick it up
afg a survival mechanism. It’s a human that—it’s one of the traits
of,——

Chair BOOKER. So, under normal circumstances, Mr. Walker, we
should be doing more for the mental health and well-being of our
correctional officers. But that the added stressor of under staffing
to me, and again I——

Mr. WALKER. Yes.

Chair BOOKER [continuing]. Talked to a lot of the Capitol police
officers, when we had our worst period post January 6, where offi-
cers were being held over again and again and I would talk to par-
ents and things—I didn’t even think through, not as a parent my-
self, about what kind of chaos it throws your family into

Mr. WALKER. Yes.

Chair BOOKER [continuing]. So now you have the stressors of the
job plus the stressors of understaffing and what that means. It just
seems to me almost like you're throwing your correctional officers
into a kind of punishment prison environment in and of itself:

Mr. WALKER. Yes.

Chair BOOKER [continuing]. Not to mention then being underpaid
and feeling the financial strains

Mr. WALKER. And the lack of public not—appreciation’s not the
appropriate word, because nobody’s doing it for the pat on the back,
but there’s this stigma attached to being a correctional officer and
people just don’t look at the job as something of value to the—to
society.

Chair BOOKER. And so, you said something Mrs. White in your
testimony, and I put it in quotes here because I just wanted to
come back to you on it. You talked about upping our wellness pro-
grams.

Mrs. WHITE. Correct.

Chair BOOKER. I really—and I've talked to FOP, I've talked to a
lot of law enforcement organizations, because they’re all concerned
about suicide rates in law enforcement in general. And I don’t
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think Americans fully understand what—from our border patrol
agents all the way to our correctional officer what it means to do
this work.

But I just want that “up our wellness programs.” I just want you
to flash that out. Like, what would you want from Congress if we
were—if you had a chance to help mandate when it comes to that
kind of wellness, what would you tell us to do?

Because I know in the last panel, I could see it in a bipartisan
way, it affecting people when they started hearing these issues of
mental health for our correctional officers.

Mrs. WHITE. Sure. I think the list is extremely lengthy. Some-
thing that I didn’t get to hit on with Mr. Padilla, that I think also
would increase wellness and staff morale is support from the top
of our agency. We hear a lot of policy changes and you going to get
this and you going to get that. And, you know, we’re so busy dot-
ting our i’s and crossing our t’s with paperwork that we don’t truly
see the human aspect anymore.

And that’s what I was trying to hit on 20 years ago. It felt more
like a family. We had bonfires together. We would go get a drink
together or, or hang out. For birthdays we would, you know, I
started in health services, we would take an after-hours trip and
go to a restaurant and celebrate. And people were so burned out
that they don’t even do that.

My husband is a former combat veteran and correctional officer.
So, we, you know, just activities outside of our house, we don’t typi-
cally do because of the PTSD and the stress and the, things that
we take home. I think there’s a ton of things, exercise programs.

I think that exploring additional activities because we get so
locked into our careers and what we do that we don’t, if you ask
me right now what I enjoy doing outside of here, I do union stuff
24/17.

I don’t have an activity that I could tell you I enjoy. I think those
things are essential to helping the wellness of our staff. And as Mr.
Walker had said, actually identifying that we are under stress is
a huge thing. A lot of our officers are assaulted and they want to
go straight back to post because that’s who we are.

We don’t want to accept that we have been harmed in any way
that we may need to decompress and take a moment. It’s—that’s
huge in corrections. We're, you know, we have to prove that we are
big and bad and somebody, and so we walk back into a place where
we just got assaulted from.

I think things of that nature are detrimental to us. I think that
we have to be able to identify, first that we’re under stress and
we’re not good at that. But then at offer programs, our—the Bu-
reau offers something called EAP, Employee Assistance Program.
You can call, you get like six free sessions a year. But the stigma
behind actually utilizing that service is horrendous. And so, our
employees will not do that.

Chair BOOKER. So, I hope you'll work with my staff——

Mrs. WHITE. Absolutely.

Chair BOOKER. Will kind of move across the law enforcement
about how can we start emphasizing mental health.

Mrs. WHITE. Absolutely.
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Chair BOOKER. I just want to pull this out because my staff real-
ly thought it was an important point. Seven years ago, I guess we
did a hiring freeze——

Mrs. WHITE. Yes.

Senator BOOKER [continuing]. And it was one of the—it was al-
{nosic like the straw that broke the camel’s back? Mrs. White. Abso-
utely.

Chair BOOKER. Could you explain that to—for the record?

Mrs. WHITE. Sure. So, 2016, we had a lot of vacant positions. 1
think that was kind of the start of what I call the perfect storm.
Twenty years ago, people were knocking down the door to come to
the Bureau of Prisons. It was a great salary. I doubled my salary.
I was a pharmacy technician prior to coming into the prison. I ap-
plied three different times.

People were knocking down the door to get into our agency. The
pay and the benefits were phenomenal. You didn’t really think
about the—like Mr. Walker said, you don’t really read, and know
the mental toll that it will take on you. It was the pay and the ben-
efits that was the pull to coming in—and I totally lost my train of
thought. Tell me your question again

Chair BOOKER. No, no.

Mrs. WHITE. I'm so sorry.

Chair BOOKER. No. What happened 7 years ago?

Mrs. WHITE. Sure.

Chair BOOKER [continuing]. That was with straw that broke the
camel’s back.

Mrs. WALKER. So, it was a unspoken, we had 6 or 7,000 vacant
positions, and the agency was unofficially told to freeze them

Chair BOOKER. Right.

Mrs. WHITE [continuing]. And from that point the agency has
shuffled and juggled numbers and percentages to the point that it
wasn’t a true, we are not hiring. It wasn’t a true cutoff, but they
weren’t hiring. And so even—because they weren’t hiring and then
through attrition, we lost even more individuals.

And honestly, I can’t tell you that it’s the agency, or, DOJ or who
we for many years have tried to pull out where these freezes are
coming from. But it is detrimental, and that was the start. 2016
was the start of the downfall.

I came in, in 2004, 2003, we had a legal decision we called mis-
sion critical. And prior to me coming, my home institution for a
city, Arkansas, we had four people on the compound to basically
just monitor and run the compound and the trafficc. We now on a
good day, have two individuals to do that. They called it mission
critical, and they cut a lot of positions.

And then the 2016, they froze all the positions. And so, it has
just been a constant decline from that point. And so that’s what I
was telling, I think Senator Ossoff as far as when we—when the
council goes out and meets with congressional officials, we have
asked for staffing. We have asked for pay, we have asked for a lot
of things, but we have tried to hone in because while every year
we’'ve been successful in getting additional pay and stuff like that,
we have not truly been successful in getting additional officers
added, even though the number is 20,446 and we set around 12,000
officers.
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Chair BOOKER. Could you just inform the floor if I'm not nec-
essary for this vote, you can close the vote out. Okay. I'm just being
pushed because there’s a floor vote going on right now, but if I'm
not essential for it. I want to stay on point just because we have
this extraordinary opportunity to flesh some of this out.

And so that seemed in the previous panel this afternoon to Mr.
Wetzel, the problem that I saw, is there’s just no way to catch up,
when the competition for people who are willing to do this kind of
work is so fierce.

And I want you to flesh that out for me because she’s saying I'm
trying to hire people when I'm offering them less pay, more difficult
working conditions and hours. I mean, who would choose this job
if T could work in State corrections, county corrections, in the free
market where we're in a high labor demand market, there’s just no
way out of this hole unless Congress does something to create fi-
nancial incentives. Am I wrong or am I right?

Mr. WETZEL. No. You're a hundred percent right. And, plus you
don’t even have the agility to be competitive in a market where
you're competing with everyone. So, what’s left is folks who—I
mean 5 to 15 year. So, you're in so long you can’t get out. I mean,
one of the things that is a cautionary tale that should scare us to
death is the retention rate of new people coming into corrections.

I saw reported in Pennsylvania Department of Corrections budg-
et hearing, 37 percent within 18 months. There’s systems that
are—have about a 20 percent retention rate, year one. So, what
that signals is that look, when you’re in it at some period of time,
it’s all you know, you talk about rallying.

Sadly, for us, it’s the get it done kind of mentality means we'’re
going to get it done and the folks who are in are going to stay in.
It’s running new people out, because when you have no point of ref-
erence and you go through training and you hear this aspirational
stuff, and you look at this generation who wants to be mission driv-
en, and you come in and there’s supposed to be two people working
with you, and you’re by yourself and it doesn’t recognize anything,
and you can make the same amount of money across the street, it’s
not going to happen.

Chair BOOKER. And so, you're one of the people I look to, and I
have a ton of respect for, because I think you have a view of the
whole—the sort of correctional complex in the country. There’s no
way out of this trap—you can just give me yes or no. There’s no
way out of this trap we’re in right now, unless we find ways to
make a more financially attractive career, not job, a career path for
people who are thinking about going into corrections. Is that cor-
rect, yes?

Mr. WETZEL. No. Actually, you can’t throw money at it, it’s not—
that’s not going to fix it.

Chair BOOKER. Okay.

Mr. WETZEL. You have to fundamentally change the work condi-
tions. Yes. I mean, if this was a warehouse, you won’t work in a
warehouse where you have a chance of getting stabbed every day.

Senator BOOKER. Right.

Mr. WETZEL. And if you could work at a warehouse and make
less, and you’re not invested in the pension and the kind of stuff,
why wouldn’t you?
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Chair BOOKER. Right.

Mr. WETZEL. We have to fund, I mean, there’s no—when you look
at—just look at the State employers and State prison systems are
two or three employer, add county jails. You're talking about huge
numbers of correctional officers around the country, right. So, you
would think there’d be career concentrations in corrections. You
would think academia, we need other sectors to pay attention. We
need strategies for other sectors that have worked in this crisis.

We can’t keep—this is like Henry Ford said, “If I asked what
people what they wanted, they would’ve said build faster horses.”
We're well beyond—you can’t throw money at a situation.

Chair BOOKER. Right.

Mr. WETZEL. How much can I pay you to go risk your life?

Chair BOOKER. Right. Now, that’s wise. And I see Mr. Walker,
Mrs. White just shaking their heads up and down and smiling
like

Mr. WETZEL. Well, in any other world, it wouldn’t even be a
question——

Chair BOOKER. Right.

Mr. WETZEL [continuing]. Just in corrections, all of a sudden, we
think—we apply different rules that defy logic anywhere else in the
world, and then we expect good outcomes from that, it may—it de-
fies logic even more than most things in this building do. I'm sorry.

Chair BOOKER. I want to get into two more things real quick.
There was a lot of—the Inspector General was talking about con-
traband being snuck into prisons. The danger of telephones in pris-
ons and more. And I figure I—it would be nice to ask people who
actually have been correctional officers about how do you stop con-
traband coming into prisons. Because I think that was something
else that I think people left thinking about. Well, if we just make
it a felony and not a misdemeanor and some quick answers and so-
lutions.

But I think you-all probably have some wisdom on this. How do
you stop this contraband that endangers officers as well. How do
you stop the contraband from coming into prisons? I'm going to
allow it a jump ball.

[Laughter.]

Mrs. WHITE. I can start.

Chair BOOKER. Yes.

Mrs. WHITE. More equipment, more staff are definitely helpful.
But

Chair BOOKER. More equipment, meaning screeners and

Mrs. WHITE. Not necessarily, so they're—Senator Cotton is on
like a cell phone jamming bill

Chair BOOKER. Yes.

Mrs. WHITE [continuing]. That’s super helpful, if we could jam
the signal to the cell phones and the drones that are dropping
drugs into our prison——

Chair BOOKER. Yes.

Mrs. WHITE [continuing]. That’s incredibly helpful. There is tech-
nology out there. It is costly.

Chair BOOKER. Yes. Okay. Excellent. Mr. Walker, did you have
something to add?
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Mr. WALKER. Creating penalties for it is not the answer. Look,
I'm sitting in a cell and I know that it’s illegal and I'm going to
do it anyway because I have a need. So, I think that’s part of the
thought process or the thought exercise that has to take place is—
not the illegal part obviously, but the part where the guy just
needs a cell phone so he can stay in contact with his family, his—
who—so the need part undercuts some of that contraband introduc-
tion into the system.

Specifically, in the area of cell phones, I think the tablets—like
California, we're doing the tablets now. So, it—so that communica-
tion of being able to talk with your children, talk to your loved one,
that’s cutting down some of that, the blockers—it’s not a blocker,
but it’s an authorization process, so it’s tracking everything. And
someone mentioned it in the hearing this morning——

Chair BOOKER. Yes.

Mr. WALKER [continuing]. Is that they can track every call that’s
made in

Chair BOOKER. And so those three things——

Mr. WALKER [continuing]. And around the State prisons.

Chair BOOKER [continuing]. One is this—the rates at which, the
cost at which to make these calls, the difficulties is to communicate
your family. If you create ease of communication, the pressure for
people getting phones for that—and those who want those phones
to continue to do illegal activity outside, though, that’s where the
equipment that you’re talking about.

Mr. WALKER. Yes.

Chair BOOKER [continuing]. Is more helpful.

Mr. WALKER. Yes.

Chair BOOKER. That’s really helpful. I don’t know if:

Mr. WETZEL. Let me just add this. Any other sector, you'd say
technology, for the military, they—you R and D, and you’d have
this stuff that didn’t require staff. Our answers in corrections,
against this, we want to throw staff at it or we want to lock more
people up that we don’t have the resources to manage anyhow.

Chair BOOKER. Right.

Mr. WETZEL. So, all our discussion is around the two things we
cannot do, this—we have to pull from other sectors. It’s technology,
it’s creativity, it’s academia. It’s bright young minds coming in the
field and thinking differently.

Chair BOOKER. That’s—I'm grateful you said that. Just Mr.
Wetzel, I want to stay on you. There are thousands of released
folks on home confinement. Their recidivism rates are dramatically
low. If they’re compliant right now, is there any reason to bring
them back in?

Mr. WETZEL. Absolutely not. At a hearing about staffing at a 40
percent vacancy rate. That should be criminal, if you're going to
bring somebody back who’s not committing a crime.

Chair BOOKER. Okay. Before I close out Mr. Mangual, because 1
just love and respect the academic work you do and the studies you
do, and you said something that I maybe want to have a hearing
on. And it’s a bipartisan bill that I have called the VICTIM Act,
because in communities like mine, the closeout rates for serious
violent crime is so low.
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And there’s a great researcher that I read back in my mayoral
days who said, inner city communities often have too much law en-
forcement that they don’t need, which is low level drug crimes and
not enough law enforcement that they do need.

And so our bill, the VICTIM Act, is to try to get a lot more re-
sources to close out those serious violent crimes, which the closeout
rates are so low, really affirming, which my experience really was
in line with what you said, that the number of people committing
minor crimes when I was mayor were just a small group of individ-
uals who, when I first became mayor, our closeout rate on murders
was like 20 percent. I used to joke that this is the best place in
Amer};ica to kill somebody because it’s so unlikely that you’ll get
caught.

Would you affirm the part of what I just said that said that, like,
something has to be done in getting law enforcement the resources
they need to focus on the criminals that are at the center of a lot
of the larger, more serious crimes?

Mr. MANGUAL. Absolutely. But I do think it’s important to recog-
nize that there is a lot of overlap between offenders who commit
the most serious crimes and offenders who commit some of them
lower-level crimes.

And one of the most interesting statistics out of the early 1990’s
in New York when then Chief Bratton of the Transit Police Depart-
ment in 1990 started a big fare evasion program, right. And, you
know, I think people rightly think of fare evasion is a relatively
low-level offense.

Two statistics that came out of that enforcement program I think
really shocked a lot of people and created a lot of support for the
kind of broken window strategy that you know, caught hold after
that. One was that somewhere around 1 in 20 of the individuals
virlho were arrested for evading the fare had an illegal weapon on
them.

And something like one in seven were found to have an out-
standing felony warrant, which is, you know, a two pretty signifi-
cant figures. And what that tells us is that most criminals don’t
specialize. I think the research makes this pretty clear, which
means that tomorrow’s shooter can be yesterday’s retail thief. Yes-
terday’s thief can be, you know, next week’s car thief, et cetera.

So, I wouldn’t necessarily sort of push the paradigm that, you
know, the only way to sort of solve the more serious crimes is to
abandon enforcement on the lower level stuff. I think it’s important
to put ourselves in a situation in which we can do both.

And one of the things that, you know, is very clear, and there’s
great research by Anthony Braga, who’s a professor now at the
University of Pennsylvania, which is developing into one of the best
criminology departments in the country, frankly, looking at clear-
ance rates for non-fatal shootings. Because we see so many re-
sources get diverted into homicide investigations, which under-
standably so you know, non-fatal shootings, which are the only dif-
ference between a fatal shooting and a non-fatal shooting is usually
aim and chance. They don’t get as many resources.

And when you increase those resources, when you put the same
amount of time in, what they found is that you can increase the
clearance rate, but all of that really comes down to a question of



36

resources. And like I said, during my testimony, writ large across
the board, the criminal justice systems throughout this country are
underfunded on so many counts. A lot of the bad results that we
see and that we want to improve are simply a function of our in-
ability to correctly staff, to have morale, to have high quality indi-
viduals taking these positions and dedicating themselves and doing
them well.

And part of that is, you know, creating pay parity. You know,
part of that is, you know, having incentives, you know, promotional
ceilings being raised and giving people a sense of ownership and
pride in the work that they do.

But really, it’s just a function of building out that infrastructure.
So many departments, police departments, correctional depart-
ments are working off technology that’s 30, 40 years old, you know,
there are no data scientists within these institutions doing the
kinds of analysis to inform the deployment of resources in any kind
of strategic way that

Chair BOOKER. So, there’s enough head nodding on this Com-
mittee when as you’re talking, you're getting a lot of affirmation.
I want to just sort of end on this because when you fairly talked
about the First Step Act and the analysis we have—so far is only
a shorter period of time. It’s not that 8-year window you were dis-
cussing.

But I guess what frustrates me, not with anything you said, but
just frustrates me in general, is what I started seeing when I was
mayor, which was when we were punishing—thought we were
this—Dbetter punishing inmates by taking away Pell Grants and all
of these things, when all the data showed a dollar invested in al-
lowing somebody a pathway, people with—coming out with BAs,
where MAs have dramatically lower rates.

And I don’t remember the exact data point, but it was something
like every dollar spent in education programs paid for itself, re-
turned to the taxpayer in terms of just the reduced recidivism
rates.

And so, to have a First Step Act that, as Senator Whitehouse
said, so passionately, that is not being done because we don’t have
the staff to do it. This is something good to pursue because the
data you’re talking about recidivism would go down even further if
there was actually access to the programs that were articulated by
the 86 members of the Senate that voted for that Act. Would you
agree with that?

Mr. MANGUAL. Yes. Look, I think that’s certainly the hope, but
it’s again, it’s hard to know if we don’t have the resources to prop-
erly implement these things I mean, one of the most staggering
statistics that came out of the last year annual report on the First
Step Act was that about 29,000 individuals had been released as
a result of the First Step Act.

And if you look at the breakdown of individuals who had received
any of the evidence-based recidivism reduction programs, about
14,000, almost half hadn’t received any programs. Now, part—a big
part of that was because a good chunk of that number never actu-
ally entered a BOP facility.

But, you know, also part—and partly because they just receive
lower sentences, but, you know, being able to faithfully implement
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these things, they take time, they take resources. If you don’t have
those, you simply can’t actually flesh out the plan for—to any level
where we can, you know, say with any kind of, you know, scientific
certainty whether it works.

Chair BOOKER. Mr. Mangual, you and I are going to agree there,
and I'm going to professionalize saying your name correctly. I just
want to say a few points before we close because I have seen how—
and this goes to the point were talking about—how when a kid
gets caught up in the system early it actually can create cycles of
criminality, because of the experiences they have in the criminal
justice system.

And, you know, there’s the very famous cases like Kalief Browder
and others where he was accused of stealing a backpack, waited for
2 years before being even adjudicated. My first time I went to
Rikers with Jared Kushner’s father, Charlie Kushner, I asked the
kids how long they’d been incarcerated, and they were like, you
know, 6 months, 8 months, a year. And I said, well, what have you
been convicted of? And they hadn’t been convicted.

And, many of them had spent time in solitary confinement. And
the difference between that experience and the experience where I
grew up in an affluent neighborhood where kids would often do the
same kind of things, would have station house adjustments and
never enter a system that traumatized them in the first place.

And so, this idea that we create low-level penalties, and I strug-
gled with this when I was mayor, that yes, when we stopped—we
started saying, we're not going to ignore. And this idea of ignoring
crimes, if there’s no accountability, then you’re inviting the thing
to continue. It’s just like common sense, right?

So, we said this, open air drinking, which was the biggest com-
plaints I got from citizens in my community. You know, we were
going to start to talk, we weren’t going to take people to prison, we
weren’t going to give them the kind of ticket that would create a
poverty trap.

And we did find people that had illegal possession of firearms
and the likes. I'm not disagreeing with that. But what I'm dis-
agreeing with in terms of policy is creating a system that takes our
children into the system, traumatizes them, they come back out,
they start falling further and further behind in school, or what
have you.

We have to find a way to create a system that reflects the best
of our values. And it starts with supporting the professionals that
are a part of doing a job. Ms. White, when you talked about the
mission of corrections, it is not just punishment. It is not, no cor-
rectional officer will say that. It’s so much of about this under-
standing that we are a society that believes in rehabilitation, that
believes in redemption, and creating systems that promote and
support that which ultimately doing that to public safety.

I am really grateful for this panel and for you all, allowing this
engagement. I'm grateful for my Ranking Member who I have a lot
of respect for because I know he’s seeking the same ends that I am
in our society, safe, strong communities. I'm really happy that my
friends, like Senator Padilla talked about love because we’re ulti-
mately trying to create a more beloved community here in our
country.
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And today in the United States Senate, the five of you have real-
ly brought, I think the best of not just testimony, the best of heart
and intention to help us to solve very, very difficult problems. I
have learned a lot from you, and I know that the record will reflect.
I hope the makings of some bipartisan ideas to really advance it,
including the bill that we’re looking at now as a result of this
morning’s hearing, which is Ranking Member Cotton’s bill, directly
to your idea of creating better equipment.

Thank you everybody for your time, for your testimony. I know
there’s some official closing remarks I'm supposed to make, and I
know the word love is not in them. Let me see. Closing, here it
goes.

Thank you to our Ranking Member, Senator Cotton. I think I've
done that already. Yes, sufficiently. Thank you to each of our Sub-
committee Members who are not here to hear this, special thank
you to our witnesses. I think I've given you a special thank you.
Federal and State prisons are suffering from overstaffing. There’s
language that reflects what I've already said.

This is the stuff I have to say. I want to remind the Members
of the Subcommittee that questions for the record are due a week
from today, Wednesday, a week from today at 5 p.m. And I ask
that the witnesses, and I know as busy as you are, as understaffed
and undersupported as you are, might be in your job, please re-
spond to those questions in a timely manner. They will be more
helpful than you know from a Committee that really wants to do
some substantive work in this area.

And with that, this hearing is adjourned. I'm grateful.

[Whereupon, at 4:30 p.m., the hearing was adjourned.]

[Additional material submitted for the record follows.]



APPENDIX

Submitted by Senator Booker:
American Federation of State County (AFSCME) and Municipal Employees
Correctional Staffing CriSiS ......ccceecvieriieeiiieniieiiieiie et ere e ereesaeeebe e

AMIRACLE4SURE, The Nation’s Correctional Staffing Crisis: Assessing
the Toll on Correctional Officers and Incarcerated Persons ..........c.cccccueenees

Braggs v. DUNn (2017) ...cooiiriiiiiiiiiiiceieeeect ettt
Braggs v. DUnn (2021) ...ccoooveieecieeeeiieeeereee et e e e e e eeae e e aae e e aaeeennaeeenns
Correctional Leaders Association (CLA) .
Mount, Makayla, letter .........c..cccceeuvenen. .

Major County Sheriffs of America (MCSA), The Nation’s Correctional Staff-
ing Crisis: Assessing the Toll on Correctional Officers and Incarcerated
PETSONS ..ot

Southern Poverty Law Center (SPLC), Correctional Staffing ...........cccccevvennes

Submitted by Senator Cotton:

Bureau of Prisions, MANY Vacancies, screenshot .........c..ccccceeeecveeeeiieeeecneeenn.

Major County Sheriffs of America (MCSA), The Nation’s Correctional Staff-
ing Crisis: Assessing the Toll on Correctional Officers and Incarcerated
PEISOMIS ..eiiiiiiieeee e e e e e et e e e e e e aabaaaeeeeennes

(39)

84

365

87
175
360
363

368
370

380

368



40

Statement of Rafael A. Mangual

Statement to the U.S. Senate’s Subcommittee on Criminal Justice and Counterterrorism

Joint Hearing On: “The Nation’s Correctional Staffing Crisis: Assessing the Toll on Correctional
Officers and Incarcerated Persons.”

Wednesday, February 28", 2024

Washington, DC

Considerations for federal efforts to assist state and local law enforcement agency efforts to
address the crime spike

Submitted by:

Rafael A. Mangual
Nick Ohnell Fellow
Policing & Public Safety Initiative
Manhattan Institute for Policy Research
52 Vanderbilt Avenue
New York, NY 10017

*#*The Manhattan Institute for Policy Research does not take institutional positions on federal,
state, or local legislation, rules, or regulations. Although my comments draw upon my research
and writing about criminal justice issues as an Institute fellow, my statement to the
Subcommittee is solely my own, and should not be construed as my employer’s.



41

Statement of Rafael A, Mangual

Statement

Chairman Booker, Ranking Member Cotton, and all other members of this distinguished body,
I’d like to begin by thanking you for the opportunity to offer remarks on this important topic.

The first duty of any government—whether local, state, or federal—is to keep its people and
their property secure. One of the primary ways in which governments provide that security is
through criminal justice systems. The police are the most visible elements of these systems, but
they're certainly not the only ones. Indeed, their effectiveness depends in large part on other
criminal justice actors. Prosecutors still need to prosecute, judges still need to adjudicate and
sentence, and, crucially, correctional institutions need to secure and hopefully better the
prisoners they take in.

Effectively managing a correctional population, however, requires investment. Unfortunately, we
have seen throughout this country an unwillingness to adequately invest in corrections as
decarceration—the pursuit of correctional population declines—has become both a policy
priority in its own right, but also the preferred means of alleviating the pressures on the
corrections system created by staffing shortages, facility maintenance costs, and overcrowding.

I'd like to use the remainder of my time to make three points:

First, decarceration—whether pursued as a public policy good unto itself or as a means of cost-
saving—is not a cost-free endeavor. The downside risks associated with that project become
more pronounced as you begin to move beyond the margins of the prison population.

Second, the potential cost-saving effects of decarceration—at least in the short and intermediate
terms—are more limited than they might appear to be based on cost-per-inmate figures based on
a division of total corrections spending by the imprisoned population.

Third, making the necessary investments in our criminal justice system to address issues like
understaffing, overcrowding, and security concerns will not only help improve correctional
outcomes, but will keep the government out of a position in which budget constraints require it
to make choices that will ultimately harm public safety.

On the first point, most of the public safety risk associated with any significant-scale
decarceration effort derives from the loss of incapacitation benefits—i.e., the beneficial effects of
an active offender’s removal from society which come in the form of crimes not committed as a
result of the offender being behind bars. One study recently found that for the period 1991-2004,
“each additional prison-year served prevented approximately” eight index crimes.! That estimate,
which is somewhat conservative given that it is based in part on official crime counts (most
crimes are not actually reported), is based on both state and federal prisoners. This is important

to point out because the more-limited jurisdiction of the federal government (which lacks a
general police power) means that the federal prison population consists of inmates who, on
average, pose somewhat lower risks of recidivism. But even if lower than it is for state prisoners,

! https://gspp.berkeley.edu/assets/uploads/research/pdf/p69.pdf
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the recidivism risk posed by federal offenders is far from zero. An analysis of more than 25,000
federal offenders released in 2005 found that just under 50% were rearrested over an eight-year
observation period.? It’s also worth noting that rearrest was closely associated with the age and
criminal history of the releasees, as well as with the type of offense they were incarcerated for.
For example, the study found that 68.3% of firearms offenders and 67.3% of robbery offenders
were rearrested during the study period, compared to 34.2% of fraud offenders and 44.4% of
larceny offenders.?

Some might be tempted to argue that the recidivism data for those released pursuant to the First
Step Act (FSA) strengthens the case for decarceration; but those data do just the opposite. While
it’s true that only about 12% of FSA beneficiaries had recidivated according to the April 2023
FSA annual report, the recidivism data for FSA beneficiaries nevertheless illustrates the /imits of
relatively safe decarceration efforts with regard to just how many prisoners we can release
without harming public safety. According to that report, a little over 29,900 federal offenders
were released pursuant to provisions of the FSA.* However, a closer look at the recidivism tables
shows that nearly 9 in 10 (88.3%) of the more than 24,000 releasees who had a risk assessment
were rated minimum (37.4%) or low (50.9%) risk.’ Nearly half of the releasees (which comes to
less than 10% of the 2022 BOP population, and less than 1% of the national 2022 prison
population®) didn’t complete any recidivism reduction programing, which is notable because, in
many cases, this was because they “were never designated to a BOP institution but rather served
their sentence at a jail or pre-trial facility or were released due to time-served sentences.””
Moreover, the bulk of these offenders (more than 20,000 of them) had only been released for a
year prior to that report’s publication, meaning that their lack of rearrest may simply be a
function of the short observation period.®

The much larger state prison population (more than two-thirds of which is in primarily for a
violent or weapons offense®) poses an even more pronounced risk of recidivism, with 9- and 10~
year recidivism rates for releasees breaking 80%.'

So while it is certainly the case that some small subset of the country’s prison population consists
of inmates whose incarceration no longer serves a legitimate penological end, we must also
understand that the vast majority of prisoners in the U.S.—both state and federal—pose a
significant risk of reoffending.

? https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-
publications/2016/recidivism_overview.pdf
? https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-
publications/2016/recidivism _overview.pdf

# https://www.ojp.gov/first-step-act-annual-report-april-2023

®Id.
¢ https://bis.ojp.gov/document/p22st.pdf
"d.

£ https://assets.foleon.com/eu-central-1/de-uploads-
7e3kk3/41697 /first step act methodology vf.1f6848fb2e22 pdf?first-step-act

? https://bis.oip.gov/document/p22st.pdf
% https://bjs.oip.gov/BIS PUB/rpr24s0810yfup0818/Web%20content/508%20compliant%20PDFs and
https://bis.ojp.gov/content/pub/pdf/rsorspyfu0514.pdf,
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As for my second point, it must be said that the costs savings potential of decarceration efforts
may not be what they seem. It’s often noted that it costs an average of over $42,000 to
incarcerate a single federal prison inmate for a year—a figure arrived at “by dividing the number
representing the Bureau of Prisons (Bureau) facilities' monetary obligation (excluding activation
costs) by the number of inmate-days incurred for the fiscal year, and then by multiplying the
quotient by the number of days in the fiscal year.”!! The problem with using this figure is that it
might give the impression that you would save approximately $42,000 a year by incarcerating
one less inmate. That would be a massive overstatement because the lion’s share of the average
cost per inmate per year is a function of fixed costs—i.e., costs that aren’t a function of how
many inmates are incarcerated (think operation/administration costs associated with staffing,
food, electricity, and debt service).'? The marginal cost per inmate tends to be a much lower
figure, albeit much more difficult to calculate."?

Not only are the potential savings associated with decarceration more limited, they are also going
to be eaten into by the costs associated with the additional crimes that might occur as a result.
Depending on the offense, these costs can be staggering. Indeed, the estimated annual cost of
crime in the United States is in the trillions.'* A single homicide has been estimated to cost
society nearly $9,000,000, while an assault can carry a society price tag of more than $107,000.'%
Crime can also have other deleterious and costly effects that can be harder to see.'®

Third and finally, the first two points weigh against dealing with the constraints posed by
staffing shortages and other issues within the federal prison system by decarcerating and in favor
of dealing with those constraints by investing in what is ultimately a core function of
government, Despite the numbers that can be thrown around with regard to the cost of doing
criminal justice in the United States, it remains the case that our criminal justice system is
underfunded and in need of an upgrade—something my Manhattan Institute colleague Charles
Fain Lehman thoroughly documented in a recent Manhattan Institute report, which

of- mcan:eratlon fee-
coiftf:~: text-Based%200n%20FY%20202 1%20data %243?,&2@12%20{;{124101 40%209er‘:»620day[

al%20 cust%20uf %243, 92%20tnlluun% 20net%2001‘%201ran sfers.

16 Other studies have shown impacts on mental health, student performance, economic mobility, and economic
investment. See, e.q.,

https://tspace.library. utoronto.ca/bitstream/1807/99389/1/The%20im pact%200f%20secondary?:20exposure Sha
rpe.pdf (showing that African Americans are disproportionately impacted by gun violence exposure in terms of
their mental health); https://www.pnas.org/doi/10.1073/pnas. 1000690107 (finding that “Among African-
Americans, the strongest results show that exposure to a homicide in the block group that occurs less than a week
before the assessment reduces performance on vocabulary and reading assessments by between ~0.5 and ~0.66
5D, respectively.”); and https://www.sciencedirect.com/science/article/abs/pii/5009411901730058X (finding,
among other things, that “a one standard deviation decline in violent crime as experienced during late adolescence
increases the expected income rank in adulthood by at least 2 points.”).




44

Statement of Rafael A. Mangual

recommended, among other things, “[r]ehabilitat[ing] failing prisons and jails.”'” The more

conspiratorial-minded might wonder whether the failures that stem from inadequately resourcing
the criminal justice system, which has drawn the ire of many reform activists and abolitionists,
are the point. A stronger case for upending a system can be made when the institutions within it
perform suboptimally; and institutions become more likely to perform suboptimally if they are
inadequately resourced.

It is almost certainly the case that there are measures on which federal and state correctional
authorities can perform better; but it is also likely the case that boosting performance and
improving outcomes of interest will depend on the degree to which Congress and state
legislatures are willing to direct resources to these institutions to facilitate such improvement.
For example, in his report, Lehman noted that “as of the end of 2021... 24 states and the federal
government still have prison populations over 90% of the lower bound for overcrowding; 12
have populations over 100%.”'* Yet, very little has been done to increase carceral capacity to
address this very real problem, which can exacerbate others within prison walls, This is a
political choice—one with dire consequences for those inside and, ultimately, outside of our
nation’s prisons. We can and should choose more wisely.

Thank you.

7 https://manhattan.institute/article/modernize-the-criminal-justice-system-an-agenda-for-the-new-congress
12 https://mediad.manhattan-institute.org/wp-content/uploads/modernize-the-criminal-justice-system-an-agenda-

for-the-new-congress.pdf
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Officers and Incarcerated Persons”
Senate Judiciary Subcommittee on Criminal Justice and Counterterrorism
Wednesday, February 28, 2024

Chair Booker, Ranking Member Senator Cotton, and members of the Subcommittee, my name is
Santia Nance. I'm the mother of a middle-schooler, Virginia voter, vice president of an
advertising company, and fiancé to Quadaire Patterson, who I reconnected with 6 years ago and
who has served 15 years of a 20-year sentence.

Quadaire and I met in high school when we were both in the Navy Junior ROTC program and
spent time together when 1 was in college. This changed instantly the summer of 2007, when he
and his family members were forced out of their home, and they had to split up. This wasn’t the
first time this has happened, as Quadaire had a difficult childhood moving state-to-state, that led
to some poor decisions when he was a young adult and was homeless, He takes full
responsibility for those that led to his current incarceration.

But spending his entire 20°s in prison and beyond, Quadaire has made the most of his time and
seized every opportunity to prepare for his successful reentry. He received his GED in 2012 and
is taking print-based college courses at Ohio University and studying to be a paralegal. He has a
trade in brick masonry, and even assists with re-entry efforts and mentorship through his project,
Brilliance Behind Bars.

Quadaire is housed at Lawrenceville Correctional Center - the last private prison in the Virginia
Department of Corrections that the state will assume control of by August 2024." Lawrenceville
has been facing staffing shortages since at least 2018, and the Virginia Department of
Corrections estimated that when it assumes control of Lawrenceville, it will need to increase
staffing by 93 correctional officers to provide enough relief to other officers and to ensure
security.? While a partnership during incarceration is already hard enough, short staffing in
Lawrenceville has impacted my family tremendously. Short staffing has affected his ability to
access essential medical services and programming and has created difficulties for my family
staying in touch and visiting with Quadaire.

As a glaucoma patient diagnosed in 2012, Quadaire needs his eye drop medication — Latanoprost
— which relieves the pressure on his eyes and reduces discharge. He’s been instructed to take
these nightly, before he sleeps, so that when he wakes up, his vision is clearer. Without this
medication, it is not only difficult for him to do everyday tasks, but also to keep up with his
coursework and studies. Quadaire has filed multiple grievances and requests to see the eye
doctor that only comes to Lawrenceville once a month, but he has only been met with ‘you are
on the waiting list.” Knowing that he’s only 35 years old and suffering blurry vision, there are

! Sarah Vogelson, Virginia to close four prisons, reassume controls of sole private prison, VIRGINIA MERCURY

(Dec. 15, 2023), hitps:/virginiamercury.com/2023/12/1 5/virginia-to-close-four-prisons-reassume-control-of-sole-
private-prison/.

? Id.; see Virginia Dep’t of Corrections, “Lawrenceville Correctional Center Management Study™ (Sept. 18, 2020),
https://rga lis.virginia.gov/Published/2020/RD5 16/PDF.
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serious concerns of developing cataracts and blindness, which is a possible side effect of his
condition.

Quadaire has his dream job working in the religious library in the gym as a Chaplin’s Clerk. He
has also been the organizer of the Zen Buddhist group, leading other men through meditation to
help them stay grounded. Because of short staffing in Lawrenceville, he has seen first-hand how
this has affected the way people have been able to get services restored to pre-Covid levels. For
example, he has seen religious gatherings, like church on Sunday, getting canceled at the last
minute. Various programming is offered in the gym, so this goes beyond just religious services.
Now, with only one correctional officer running the gym instead of 4 - music programs, anger
management programs, substance abuse programming and sports, have all been interrupted -
causing difficulty to encourage rehabilitation for Quadaire and the people at Lawrenceville.

While prison does require physical separation, we stay in contact through visitation, phone and
email. For people with loved ones in prison, close contact creates the best outcome for all parties.
95% of people in prison will come home; and strengthening family bonds has been scientifically
proven to increase public safety and reduce recidivism. But short staffing has interfered with our
ability to maintain our family bond.

On February 18, 2024, I went to visit Quadaire. I was surprised to see the longest line of visitors
P've seen in months, and only one correctional officer working in the visitation office. When I
stood there to hand in my 1.D, 1 noticed that she was sitting behind the body scanner, operating
it; before she took my ID, opened the door for someone else, and then patted down a different
person. In the 5 years since I’ve visited, there have been at least 4 people in the office getting us
through security. It took over 45 minutes for me to get into the room to see my fiancé, which cut
deeply into my 2-hour visit. This was after my visits on January 28th and February 4th were
canceled due to staffing concerns.

Whenever there are lockdowns in the prison or extended ‘count’ times due to lack of employees
to cover the shifts, the phones may be down, and the population doesn’t have access to the JPay
kiosk. I suffer not knowing the reason why he is not calling, and often fear the worst, as I'm
unable to reach anyone at Lawrenceville. When I call the facility, asking for an explanation, I get
met with no answer, minimal information, or simply a disconnection. There’s a trend of these
events on holidays, weather events, and evenings, as people are calling out of work.

We understand that Quadaire needs to be held accountable for mistakes made, and he is the first
to say so. But the issues caused by understaffing go beyond affecting those behind the prison’s
walls - it punishes me and my son as well.

After reconnecting with Quadaire 6 years ago, I've been educating myself on policy, laws, and
advocacy to create meaningful change involving prison conditions and extreme sentencing. I co-
founded an organization called Sistas in Prison Reform, where our mission and purpose are to
bring humanization to those behind the walls and collaborate with Virginia’s lawmakers.
Through this work and through my personal experience with Quadaire, I believe that the answer
to the nationwide staffing shortage and increasing public safety for prison staff, incarcerated
people, and their families - is to identify those who recetved harsh sentences and have
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rehabilitated themselves, and release those who have proven they are ready to come home and do
not pose a public safety risk. Like many others in Virginia, Quadaire’s sentence includes 13
years of mandatory minimum time. But this long and harsh mandatory sentence was not
necessary to protect the public or to prepare Quadaire for reentry. Like so many others, Quadaire
is rehabilitated and ready to rejoin our communities. There are many mechanisms to identify
what rehabilitation looks like - good behavioral records while in prison, educational milestones,
safe environments to go home to, secured jobs, extensive time spent in prison, and the list goes
on. There are SO many people - like my fiancé - that our state and federal tax dollars are wasting
money on when these incarcerated people could be home PAYING taxes and giving back to their
communities. Reducing the population would lessen the burden of the officers and allow them to
maintain a manageable environment that focuses on those who still need rehabilitation.

Thank you for your time and for the opportunity to share our story.
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Chairman Booker, Ranking Member Cotton, and esteemed Members of the Committee, | would
like to thank you for giving me the opportunity to speak with you today.

My name is Stephen Walker, and | am here representing One Voice United, a national
organization dedicated to advocating for the welfare of correctional officers and other front-
line staff and ensuring their expertise and perspectives are included in the national debate
around criminal justice reform.

Before joining One Voice, | served as a youth correctional officer for 35 years with the California
Department of Corrections and Rehabilitation and am currently the Director of Correctional
Health for the California Correctional Peace Officers Association.

Today, | sit before you to address the existential staffing crisis in America’s prisons and jails, in
hopes of advancing a nationally sanctioned dialogue.

This crisis has no borders, is not one state's issue and cannot be solved by a single department
or entity. It is a national problem that impacts every aspect of the mission of corrections by
asking staff to do more with less, often resulting in excessive work hours and multiple
mandated shifts per week, leading to increased burnout, less job satisfaction, and an inability to
perform everyday security and rehabilitative functions.

As a result, non-custody and inexperienced custodial staff are being ordered to fill custody and
security positions, with little training or experience, processes called augmentation and
diversion.
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From experience, | can tell you that it’s not enough to just find a warm body to fill these
vacancies. To be a competent and professional Correctional officer takes time, supervision, and
training. Not to mention the fact that augmentation takes key personnel (nurses, teachers,
administrators) out of their primary function without replacement of the services lost.

For staff, personnel shortages lead to diminished observation skills, less intelligence gathering,
surges in overtime, slower response times, and strained family relationships and collective
wellness. In fact, multiple studies indicate that correctional officers suffer from PTSD,
depression, suicide, heart disease, a shortened lifespan, and other physical and psychological
ailments at a rate well above the general public.

For those in our care, personnel shortages mean programs are slashed, visits are reduced, time
on lock down is increased, and the patience of everyone behind the walls wears thin. In many
prisons, ratios often surpass 60:1, escalating in yards and chow halls, where unpredictable
staffing complements further skew this imbalance, compelling a policy-mandated prioritization
of institutional safety above all else.

To combat this reality, well-meaning attempts are being initiated by agencies in various states
to lower entrance requirements for new recruits, shorten academy times, and offer signing
bonuses, none of which have successfully addressed this crisis to a scale of lasting impact.

Additionally, inadequate staffing levels limit the availability of programming and rehabilitative
services, further hindering efforts to promote positive behavior and reduce recidivism among
those in custody. Addressing the staffing crisis is essential to mitigating these safety risks and

creating a secure environment for both staff and incarcerated individuals.

Retaining staff is equally important; we must transform employment conditions by moving
beyond the traditional top-down paramilitary administrative model.

Research and studies done on retention show overwhelmingly that it is not the incarcerated
population that drives good employees away, it is a lack of communication, recognition, and
transparency, along with outdated and uninformed policies. In short, the level of expectations
and demands of today's corrections system have outgrown the current administrative model of
training and have diminished the profession to a point where staff feel devalued and
expendable.

Because of the willingness of staff to no longer silently endure the challenges, it has become
clear that the short and long-term needs, and values of new officers no longer align with the
current culture and demands of corrections departments.

Fortunately, there are remedies and actions that can be taken to address these issues, but they
require thoughtful planning and input from all stakeholder groups.
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Addressing the staffing crisis in corrections requires appealing to potential employees by
valuing their goals and integrating them into a respected team from day one, providing
empirical training, better pay, lower healthcare costs, holistic wellness programs, and attractive
incentives such as educational benefits, pensions, and reduced vesting periods.

Without achieving these objectives and including the voices and experiences of those who will
be impacted by their success or failure, true rehabilitation is unrealistic, and prisons will
continue to fall short of their primary mission of creating a safe and humane atmosphere for
successful re-entry back into society.

| appreciate the opportunity to appear before you today and look forward to answering any
questions you may have.

Supporting Attachments

. Written Testimony Submission from James Paul McCravey Il {pp. 4-5)

iI.  OVUCorrectional Officer Wellness Project Summary Guide {pp. 6-12)

Iit.  OVU Blue Ribbon Commission Report on Correctional Staff Weliness
available at https://onevoiceunited.org/wp-content/uploads/2022/10/BRC-
Report-2022.pdf

IV. 1 Am Not Okay, Correctional Staff Wellness White Paper
available at hitps://onevoiceunited.org/wp- contentFuploads/ZOZl/lO/

Wellness_White_Paper_Edited_OCT17_2021.pdf

V. Navigating the Future of Corrections Economic Impact Study Report
available at https://onevoiceunited.org/wp- content/uploads/2020/09/

Economic-Impact-Study.pdf
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Chairman Booker, Ranking Member Cotton, and esteemed Members of the Committee, thank you for
holding this hearing on the nation's correctional staffing crisis and for allowing me the opportunity
to submit this written testimony.

My name is James Paul McCravey lll, and | served as a corrections officer at the Michigan
Department of Corrections from 2013-2019.

As a former corrections officer, | can attest to the profound challenges posed by the ongoing
national staffing crisis and know firsthand the toll it takes on staff and those within our care.

My journey into the corrections field wasn't a typical one; inspired by a passion for criminal justice, |
initially intended to pursue a career in law enforcement, however, a conversation with the Dean of
my college, who also happened to be an inspector at the Charles Egeler Reception and Guidance
Center, convinced me to give corrections a try. Little did | know the profound impact this decision
would have on my life.

From the outset of my career in March of 2013, staffing shortages were glaringly apparent. While
classroom study and physical training had made us feel ready, no amount of training could fully
prepare me for the actual experience of working behind the walls.

Stepping into the facility for the first time, | felt the weight of the responsibility upon me and the dire
situation | had walked into. On any given shift, it was not uncommon for us to be short by 20 or more
officers, leading to daily mandates for colleagues, straining both morale and safety.

For many of my coworkers the reaction to new officers was mixed. While some veteran officers
welcomed the relief we brought to the understaffed system, there was an underlying concern about
turnover and skepticism surrounding how many of the new officers would stay beyond their first
year. Some saw us as transient, using the job as a steppingstone to other pursuits or looking for on-
the-job experience to apply to other state departments. Despite this, we were welcomed as
individuals capable of offering some reinforcement amidst the staffing crisis.

Rising through the ranks and becoming a Sergeant, | began to take on additional responsibilities
and witnessed firsthand the ways that understaffing undermined our ability to maintain order and
safety within the facility. Daily decisions about canceling programs or denying incarcerated people
their rightful privileges became sources of tension and unrest, adding to an already delicate
environment.
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At the academy, and during my first year, | was taught to be fair and consistent with all incarcerated
individuals and | prided myself on treating everyone with dignity and respect. But consistency
became increasingly difficult amidst staffing shortages and our concept of fairness was tested
because we had no other choice than to cancel visitations, shorten yard time and actin a manner
conducive to safety, which deprived those incarcerated of privileges, programs and contact with the
outside world, and led to growing resentment and frustration.

If that wasn't enough, my dedication to the work was tested beyond the confines of the prison walls
when Ilearned that my newly born infant son was diagnosed with noonan syndrome and juvenile
leukemia and was in the hospital for the first seven months of his life, with six of those seven
months on life support. Balancing the demands of the job with the needs of my family became an
untenable challenge.

The inability to access a phone during shifts meant agonizing waits for updates on my son's
condition coupled with uncertainty about if lwould be able to attend doctors’ appointments, leave
on a minute’s notice if the hospital called or spend time with my family as we tackled such a huge
situation.

To make matters worse, | always felt like | was letting my brothers and sisters inside the prison
down because they were mandated to work overtime and missing time with their own families while
| dealt with my own personal struggles.

At first, | tried to make the situation work, stepping down from Sergeant and going backto a
corrections officer, thinking that | would have more flexibility, but after a few short months, | felt as
though | was still letting everybody inside and outside of the prison down and | didn't want to be that
person.

The reality of being torn between my duty to the job and the needs of my family became too
overwhelming to bear, despite the support of my colleagues. Ultimately, | had to prioritize my
family's well-being over my career in corrections and made the hard decision to leave.

Reflecting on my experience, | can't help but feel that the staffing crisis | encountered within the
MDOC is just a small part of a larger crisis that affects everyone involved in the American
correctional system. Understaffing compromises safety, undermines the mission of rehabilitation,
and strains relationships for staff, families and those incarcerated.

Don’'t get me wrong, despite the challenges, | loved my job and to this day, | miss the comradery and
familial relationships with my fellow officers and the sense of purpose | felt when | walked inside
those gates.

My hope and desire for sharing my story is that others will recognize the urgent need for systemic
change and some relief can come to those officers continuing to work 16-hour days, in difficult
conditions with no end in sight.

Thank you for the opportunity to share my story and | look forward to continuing the dialogue on this
critical matter.
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8.
Mental Health m

The U.S. correctional system is at a breaking point. Every American touched by the system —
officers, administrators, the currently incarcerated and their family members — experiences
challenges that can, and do, negatively impact their mental health. Among America’s nearly
450,000 correctional officers (COs), PTSD and depression are at near-epidemic proportions,
driving extreme rates of psychological and even physical harm.

The mental health of i officersisi icably linked to the health and safety of the entire prison population. That
means lasting systemic reform can only occur through approaches that address the mental health crisis facing COs today.

w POST-TRAUMATIC STRESS DISORDER

Correctional Comectional
Custody Staff Custody Staff
Palice Police
General General
Population Population
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A national survey of | officers found 91% of respondents ﬁ I ﬁ F ﬁ ﬁ ﬂ I ﬁ
feel that “PTSD is a serious and pervasive issue within corrections.”
These mental health conditions aren't just psychelogical; they have real, dangerous physical effects as well. Stress
manifests itself in the human body in a variety of ways, including (but not limited to):

PSYCHOLOGICAL EFFECTS PHYSICAL EFFECTS

b Addiction * Guil * Paranoia b Chest Pains b Insomnia b Self-Harm

¥ Anxiety ¥ Lackof ¥ Social Withdrawal ¥ Dizziness ¥ Obesity ¥ Ulcers
Concentration

¥ Flashbacks ¥ Heart Disease ¥ Opicid Abuse

Stress levels (and the accompanying hological and physical impacts) are so high and so prevalent that the average

correctional officer can expect to live to just 59-62 — a full 14-21 years less than the general public,

It is estimated that 156 active duty

correctional officers take their own lives

each year. That's three deaths every week, and 60.5 75.0 80.0
34.8 suicides per 100,000 correctional officers

each year. The suicide rate among the general
population is less than half of the rate among
COs: 14.2 deaths per 100,000 Americans.

average lifespan average lifespan average lifespan
of COs of adult males of adult females
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CORRECTIONAL OFFICER WELLNESS PROJECT m‘
Causes of Stress

Before beginning the long-overdue work of reforming the U.S. correctional system and addressing
the mental health challenges facing correctional officers (COs) today, it's imperative to understand
the sources of those mental health challenges — namely, the stress COs live with every day.
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The source of a majority of CO stress comes directly from the top: administrators and the policies and procedures they
implement. That's not to say it's done on purpose: unfortunately, sometimes administrators don't realize how dangerous

the job really is, making them more likely to unknowingly implement harmful decisions and less likely to address challenges
they just don't see.

Order and control are key to maintaining a safe prison, so when new policies and procedures are imposed on officers
without their input it can create not only resentment but serious disruption to their job of maintaining that order and

security. And often, administrators don't ask for COs’ input before making decisions, which can have the secondary effect
of sowing distrust among employees.

0One key decision that adds to COs’ stress is staffing — or, more accurately in most cases, understaffing. Not only is lack
of staff a major contributor to CO burn-out, understaffing strains every aspect of a correctional system,
+

In private prisons, managers are under pressure to maximize revenue by minimizing the number of staff
needed to run the facility, and their b salaries, and

profit — meaning more inmates and fewer staff.

are based on how well they maximize

In public prisons, staff are often being asked to take on more p and ed: ion without additional
resources or manpower, which can result in safety risks when staff are spread too thin.

As prison pop i fall, policy
a return to safe ing levels, i d

and leaders should take the opportunity to enact guidelines that ensure
of allowing ad to cut COs as well in a race to the bottom.




55

¥ 1
OTHER CORRECTIONAL OFFICERS ﬁ 1

It’s the job of COs to maintain order within their prison, which means projecting strength and invulnerability at all times.
That can be hard to shake after hours — and makes COs fearful of sharing their mental health challenges, lest they
experience repercussions (like ostracization, limited assignments, and diminished opportunities) for seeking help. In the
worst cases, COs may even be bullied by their peers for showing perceived weakness. A culture shift within prisons is

necessary in order to alleviate CO stress and begin the p of destig ] seeking help.
) o
S
m THE INCARCERATED POPULATION | |'|

Perhaps the most well-known source of CO stress is the incarcerated population. COs must be hyperaware of their
surroundings at all times, as they are at any moment at risk of harm. That can range from being verbally threatened, to spit
on, to stabbed with any number of items - including, sometimes, contaminated needles.

Even when COs want to help or mentor an incarcerated person, they are actually prohibited from doing so in many cases
because of averfamiliarity rules. These rules make it difficult to establish any kind of civil relationship and trust between
COs and the incarcerated population.

m OTHER SOURCES OF STRESS “

In addition to the more quantifiable sources, there are other more general factors that may contribute to correctional
officers’ stress. COs and prisons often do not appear in the media unless it is for a negative reason, creating a wholly
negative public perception of the correctional systemn. This also leads to a negative "Hollywood portrayal” that perpetuates
the stereotype and doesn't tell the stories of the overwhelmingly good number of COs in the field today.
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Challenges with %
Facility Administrations o

Surprisingly, the biggest source of stress for correctional officers (COs) today isn't the
incarcerated individuals they work with - it's the administrations they work for. National
studies have shown that approximately 60% of staff stress from policies, pr d
and the administrators themselves. Here are some of the reasons why.

LACK OF ACKNOWLEDGMENT OF CHALLENGES @

Too often, administrations don't see the real, everyday dangers and mental health strain that come along with being a CO.
Before policies and procedures can be put in place to help relieve that strain, admini rs need to ack dge that it
exists. Changing that mindset is crucial to any meaningful reform.

i
DISTRUST OF ADMINISTRATION 6{&

Even after administrators acknowledge a problem exists, they rarely ask for COs" input on new or improved policies

and procedures. Sometimes, staff den't find out about a change until the day it's implemented! Often, COs are asked to
implement policies that have direct impacts on staff or the incarcerated population - but without having been part of the
conversation, they don't have an understanding of why the change is being made. Administrators can't do what's best for
the facility without on-the-ground information and insights from COs. That means sometimes they accidentally put staff in
danger, leading to a distrust of the administration among COs.

INADEQUATE EQUIPMENT

Officers rely on their equipment to keep them safe and help themn do their jobs to the best of their ability. But they have
no control over the equipment they're provided or the condition it's in. All too commaonly, that means COs are left to work

with radios that don’t work, dangerous vehicles, outdated fire extinguishers, and not enough protective equipment like
handcuffs, OC spray, gloves, face guards and protective vests. In addition to being a source of stress for officers, it leaves
them feeling as though admini have a disregard for their safety.

LACK OF JOB RECOGNITION ﬁ

Law enforcement officers and first responders are often covered in the news for the good work they do on the job -
unfortunately, COs rarely make the front page when they save someone's life or avert another crisis. That's why recognition
from facility administrators is so important. Too often, administrators are slow to recognize and appreciate COs, making it
difficult for COs 1o have a sense of pride in a job well done. Simple recognition from administrations would go a long way in
improving COs' job satisfaction, self-esteem and overall mental health.
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AN
CHALLENGE SPOTLIGHT: UNDERSTAFFING “J“h

Staffing impacts virtually every aspect of how a correctional facility operates. Understaffing is one of the
biggest threats to a CO's safety and security - and therefore one of the biggest sources of stress.

=Re

When a facility first opens, government officials determine how many COs are needed to safely staff it, based on a
variety of factors including security classification, incarcerated population and physical layout. While there are minimum
staffing levels in addition to the recommended operational staffing levels, too often admini feelp to get
by with as few staff as possible.

+ In private prisons, managers are under pressure to maximize revenue by minimizing the number of staff
needed to run the facility, and their bonuses, salaries, and pensions are based on how well they maximize
profit — meaning more incarcerated individuals and fewer staff.

+ In public prisons, staff are often being asked to take on more programming and education without additional
resources or manpower, which can result in safety risks when staff are spread too thin.

Additionally, reported staffing ratios can be misleading. They're calculated based on the number of staff against the
number of incarcerated individuals — but individual COs only work 40 hours per week, and incarcerated individuals are
there all 168 hours of the week. These staffing ratios are only accurate if every CO worked 24/7 and never went home.
Better ratios can be determined by “post audits,” where every post is evaluated on every shift to determine the true
staffing requirements.

This understaffing means often a CO can be in charge of overseeing as many as 70 or even 100 incarcerated individuals
at a time, especially in yards and cafeterias of larger jails and prisons. This stressful situation contributes to employee
burn-out and negatively impacts the incarcerated population, too; COs don't have the opportunity to focus on
rehabilitation when they are so focused on having to maintain order.

Facility administrators should commit to bringing staffing back to safe levels, and not
decrease the number of staff as prison populations fall.
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CORRECTIONAL OFFICER WELLNESS PROJECT

Solutions

The crisis of correctional officer (CO) mental health is reaching a breaking point, but there are
approaches that can help address these challenges. Administrators need to do more than just
make these solutions available — they need to work to create a culture where mental health care
is encouraged and valued. Long-term, lasting reform can not be achieved through tactical shifts
alone, but requires psychological, cultural, and strategic change as well.

Correctional Correctional
Custody Staff Custody Staff
Police Police
General General
Paopulation Population

+

INDIVIDUAL THERAPY

One-on-one counseling for staff members with a licensed it If iality issues and are a concern
staff can opt for individual counseling by third party providers that removes those possibilities. It allows the staff member
1o be unencumbered in their discussions and to avoid any feelings of discomfort that they feel exposing their emotions in a
group setting of their peers may cause.

+ GROUP THERAPY
An advantage of group therapy is that it allows staff to share their experiences, fears and emotions and to realize they
are not alone. Similarly, peer-1o-peer ¢ ling can be very effective in addressing mental health challenges shared
among many COs,

+

COGNITIVE BEHAVIOR THERAPY (CBT)

Cognitive behavioral therapy (CBT) has been found to help significantly with depression treatment. In CBT, an individual and
their therapist work together to agree on patterns of behavior that need to be changed. The goal is to recalibrate the part of
the brain that’s keeping such a tight hold on happy thoughts.

+

MENTAL HEALTH FIRST AID

Mental Health First Aid is a skills-based training course that teaches participants about mental health and substance-use
issues. Although MHFA has been taught around the world for nearly two decades, recent impler ions in o
facilities have been promising and well-received by staff.
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+

EMOTIONAL INTELLIGENCE

Emational intelligence refers to the ability to identify and manage one’s own emotions, as well as the emotions of others,
Improving El can decrease anxiety and stress and help train staff to better handle

day-to-day situations.

+

COGNITIVE PROCESSING THERAPY (CPT)

CPT teaches people to identify how traumatic experiences have affected their thinking. It also teaches them to evaluate
and change their thoughts. CPT usually takes 12 sessions and can be delivered in an individual or group format. The goal is
for patients to learn ways to have more healthy and balanced beliefs about themselves, others, and the world.

+

EXPOSURE THERAPY

This technigue invelves re-living the traumatic incident and is a more controversial

treatment option. However, it does have its supporters and COs can work with their therapist to determine if it's the right
approach for them.

+

PSYCHODYNAMIC THERAPY

Psychodynamic therapy is a form of talk therapy. It's designed to help patients find relief from mental or emotional stress.
Proponents of psychodynamic therapy believe present-day problems are linked to unconscious conflicts arising from
events in the past.

+ EYE MOVEMENT DESENSITIZATION AND REPROCESSING (EMDR)
In EMDR, patients pay attention to a back-and-forth movement or sound while calling to mind the upsetting memory until
shifts occur in the way they experience that memory and more information from the past is processed. By processing
these experiences, people can get relief from PTSD symptoms and change how they react to memaries of their trauma,

+

STELLATE GANGLION BLOCK (SGB) INJECTIONS

A newer technique for treating PTSD, SGB injections = primarily used to reduce physical pain - are now being used in
our veterans to deal with severe PTSD. The results have been promising from a clinical trial recently reported by JAMA
Psychiatry of the American Medical Association (2016 - 2018).

+

MEDICATION

Some individuals suffering from anxiety, depression, PTSD, and other mental health disorders may be prescribed
medication to help manage their conditions. Side effects can be substantial and certain medications may impact
awareness and function, and all COs should work with their doctors to ensure they receive the prescription that's

right for them.
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INTRODUCTION AND OVERVIEW

Good afternoon Chairman Booker, Ranking Member Cotton, and members of the Subcommittee on
Criminal Justice and Counterterrorism. My name is John Wetzel, the founder and Board Chair of the
Keystone Restituere Justice Center (KRJC)," a new non-profit dedicated to working tirelessly to improve
our communities from the ground up as we take on challenges facing our correctional and criminal justice
systems. | am privileged to be Pennsylvania's longest serving Secretary of Corrections. | served in this
position for 11 years from 2011-2021 under two different governors. Prior to becoming Secretary, |
worked in county corrections for more than 20 years: | started as a county corrections officer, headed a
training academy and treatment department, and eventually became warden of a county correctional
system. In addition, | was a member of the congressionally established Chuck Colson Task Force for the
Obama Administration and Independent Review Committee under the Trump Administration, which
concluded during the Biden Administration. | have a broad perspective and specific knowledge about the
issues we are discussing today.

The critical infrastructure resource of corrections is alarmingly close to failure. It has long failed staff and
incarcerated people. You can see that failure in outcomes around their health and safety and what
happens when both staff and the incarcerated leave the corrections system.

Dr. Nneka Jones-Tapia’s holistic safety practice captures an important theme: the connectedness of
corrections staff, the incarcerated, and the people both groups care about in the communities in which
they live. Yet, we've seen fewer adequate resources made available to the corrections field in order to
support Maslow’s hierarchy of needs and the weliness of both staff and incarcerated.

The impact of these problems and challenges negatively affects our community at large and, ultimately,
creates community safety issues.

In Pennsylvania, my home state, we had a period of more than a week in one area where people were
locked in their homes in fear of a county jail escapee. The escape occurred because of inadequate
staffing.

We also have facilities using the National Guard in place of correctional officers at a time when we are all
concerned about national security. indeed, we want these soldiers to be available for national safety, yet
we are using them as correctional officers.

| believe these problems require urgent leadership from the federal government: attention and ideas
certainly; investment in the potential of the human beings who both work and live in correctional facilities
absolutely.

To be sure, we have made progress. We have seen some systems using the potential of the
incarcerated to make their systems better and more humane, resulting in better results and outputs. But
we need to invest in the potential of corrections staff, including coming up with research-based ideas, to
invest in their potential. These kinds of focused investments have transformed and actually disrupted
other fields.

* www_keystonejustice.org
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You have invested in corrections before. Fifty years ago, the National Institute of Corrections (NIC) was
founded, and its first budget was three years later for $5 million.2 This was an investment in the
intellectual capacity of the field. it was leadership — executive, legislative and judicial — that led to that
critical moment in corrections history. We now need a rededication to that kind of critical investment.
The NIC does not enjoy that scope of funding 50 years later, and unfortunately, some of the ideals and
goals that helped establish the NIC have dissipated.

CREATING CORRECTIONAL SUCCESS

Creating correctional success requires us {o be deliberate about addressing and improving
correctional culture. The physical and mental health and overall well-being of correctional officers and
incarcerated people are often affected by the same factors. Safe and healthy correctional officers mean
better jails and prisons, better conditions for incarcerated people, and ultimately better safety for the larger
community in which the jail or prison is located.

| am happy to report that the Keystone Restituere Justice Center is fortunate to have been given
the opportunity to address these issues through a multi-year grant from the Bureau of Justice Assistance.
Under this grant, we are partnering with the Correctional Leaders Association to invest in the heaith and
safety of our correctional officers. We will be convening with, among others, the formerly incarcerated and
labor to help us build, for example, that Venn diagram that shows our common interests and overiapping
goals. The work we will be doing is predicated on building a safe and healthy culture within our correctional
systems.

At the backdrop of all this is that while the specific mission statements of various correctional
agencies sometimes differ, they typically include three common themes: protecting the community, taking
care of its employees, and helping to ensure that the incarcerated make a safe and successful transition
back to their communities. Elevating all of these individuals for success will result in enhanced community
safety. But unless we can address the extraordinary staffing challenges, our correctional employees and
their families, the incarcerated and their families, and our communities as a whole will suffer.

Let me describe for you the scope and depth of the problems related to staffing and some potential
solutions.

THE SCOPE OF STAFFING SHORTAGES

The most significant challenge our correctional systems face is insufficient staffing. Inadequate
staffing presently affects our local, state and federal prisons and jails. Anditis a problem that is not going
to go away anytime soon. According to a recent article in USA Today:

Prisons across the country have long struggled to recruit and retain siaff, but the most recent data
from the U.S. Census Bureau shows the situation is particularly dire. in 2022, the number of people
working for state prisons hit its lowest mark in over two decades.®

2 http:/Ainyurl.com/4td9arru; hitp:/tinyurl.com/27b7ahud
3 hitp:/ftinyurl.com/yr78xkiz
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Georgia had half of its correctional officer jobs empty last year.* 1t has been reported that West
Virginia, Florida and New Hampshire have called in National Guard troops to provide correctional support.®
Almost half the jobs for guards at New York’s maximum-security prisons were unfilled in mid-2023.8 And
the problem is only getting worse: the Bureau of Labor Statistics and other scholars forecast a 7% decline
in the correctional officer workforce by 2032.7

On top of high rates of staff vacancies, we are also seeing increasingly higher rates of turnover
during the last decade. The result is increased use of overtime to fill critical posts. Overtime is either
voluntary or mandatory, but either way, staff are sometimes working an unhealthy number of hours, which
can lead to less security and worse outcomes.®

While there may be different reasons for the waning staffing levels — e.g. people leaving the job
during the COVID-19 pandemic, shifting perceptions of the work, enticing opportunities in other industries,
new generations entering the workforce with different ideals, and low rates of compensation for the job —
the impact is the same: correctional facilities are not functioning optimally. Indeed, some are not even
functioning properly.

Let's be clear: this problem is not going away. [t will not dissipate with time or marginal solutions.
We are at a tipping point. There are signs of failure that we must not ignore, signs which the Bureau of
Prisons Inspector General has written about and which we cite to in this testimony.

THE NEXUS OF CORRECTIONAL SUCCESS AND COMMUNITY SAFETY

Correctional success and community safety are inextricably intertwined. Take for instance the
frequent requirement for incarcerated people to complete programs, either because they are court-
mandated or because participating will improve one’s chances of earning release. And consider that
programming helps to rehabilitate the incarcerated, such as through drug, alcohol, and behavioral health
treatment, vocational training, and educational classes. In other words, we rely on programming fo help
rehabilitate people who are incarcerated to improve upon the version of themselves that brought them to
the correctional facility initially, thus improving community safety when they are released. Yet
programming is so often the first area of operations to collapse when staffing is too short to safely
accommodate programs alongside other key daily activities. Indeed, the recent report from the Bureau of
Prisons Inspector General on inmate deaths states that "BOP Staffing Shortages, Particularly in Health
and Psychology Positions, Hinder the Provision of Treatment and Programs for Mental Health Needs and
Substance Abuse Disorders.”

Successful programming and reentry programs also promote hard work, personal accountability,
and can help keep families together when incarcerated reintegrate back with their families. What is more,

41d.

5id.

8 hitp:/Ainyurl.comiixcapa8d

7 E.g., hitp:/Atinyurl.com/3uawncds; http:/tinyurl.com/49w4vh8e

8 The recent report by the Bureau of Prisons Inspector General regarding inmate deaths notes that the BOP’s
reliance on mandated overtime can negatively affect staff morale and performance, posing risks to institutional
safety and security. See hitp:/flinyurl.com/mrdjzhyy.

9 http/Atinyurl.com/mrdjzhyy. The report goes on to say that “understaffing in Health Services and Psychology
Services positions can limit an institution’s ability to provide treatment and programs that may help mitigate the risk
of inmate death, including mental heaith and substance abuse programming.” /d.
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the majority of our states allow incarcerated individuals to earn some version of "earned time” — that is,
they are eligible to receive time credited toward their sentence for completing certain rehabilitative
programs.™® In short, inadequate staffing levels have been shown to lead to reduced programing, which
means reduced rehabilitation, increased recidivism, larger prison populations, less security within the
prisons, and consequently less community safety.

As 1 just noted, staffing shortages also diminish security within our correctional institutions.
According to criminologist Bryce Peterson, “[i]t is likely that the staffing shortage that’s happening right now
across the country is going to have some impact on safety and security, including escapes.”!  An
inadequate number of correctional officers necessarily means fewer security checks and a diminished
ability to find contraband like drugs, weapons, and cell phones, or to address any brewing or festering
security issues between the incarcerated. This puts the well-being and ultimately the lives of correctional
officers and incarcerated people at risk. To that end, the BOP inspector General noted that the staffing
shortage at two institutions the Inspector General staff visited resulted in an inadequate number of cell
searches, leading to inmates possessing dangerous contraband which ultimately contributed to inmate
homicides and suicides."?

Inadequate staffing also leads to escapes. One needs to look no further than my own state of
Pennsylvania, which has seen at least six escapes in 2023. There is a direct connection between
inadequate staffing levels and escapes.

DECISIONS BY THIRD PARTIES, INCLUDING LEGISLATORS, LAW
ENFORCEMENT AND SERVICE PROVIDERS, AFFECT THE OPERATIONS OF
JAILS AND PRISONS.

Our correctional systems are affected by events that occur outside of the prison walls (such as new
laws, police and prosecution strategies, current societal events, governmental fiscal appropriations, supply
chain issues, and of course staffing issues). At the same time, the quality of operations at our correctional
institutions affects the safety and well-being of the communities to which incarcerated people return.

Consider that community safety is enhanced by, among other things, a healthy criminal justice
system, effective use of social services and treatment programs, strong and innovative educational
institutions, effective policing and prosecution, strong neighborhoods, families, and mentors. Community
safety, on the other hand, is diminished when the work of these systems, entities and individuals does not
yield the results we would like.

So what happens when community safety has been diminished? There is often a reaction, which
may include changes to laws, policies and budgets. Such decisions directly affect corrections. These
decisions may affect the numbers of individuals entering the faclility, the facility’s ability to offer important
programs and to implement or sustain best-practices, and how many individuals may be paroled from the
facility. In turn, decisions by and practices of correctional officials affect incarcerated people in their jails
and prisons, which ultimately affects community safety because the vast majority of them are eventually
released to their communities.

2 hitp:/ftinyurl.com/y418x8dk
" hitp:/ftinyurl.com/5n7azk4s
2 htp:/Ainyurt.com/mrdjzhyy
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What does all of this mean? The work of legislators, prosecutors, public defenders, police,
treatment providers, neighborhood and community groups, budget secretaries, principals and college
presidents, and leaders of our faith-based institutions must be done in tandem with corrections officials.
Qur successes, our innovations, and our ability to inspire and change lives are enhanced when we accept
that what each of the systems and groups do affects corrections, and that what corrections does affects
each of these entities as well.

For example, were there more access to behavioral health treatments and were the stigma around
behavioral health reduced, we would see lower prison admissions because more individuals would receive
the treatment they need to reduce the likelihood of committing a crime and those with serious mental iliness
who were incarcerated could be the focus of behavioral health treatment within the jail or prison. Similarly,
were at-risk youth better able to be linked to mentors who could help them navigate their challenging
environments, fewer would ever see the inside of a jail or prison.

In my own state of Pennsylvania when | was Secretary of the Department of Corrections, we
recognized a similar reality when we were able to significantly improve our criminal justice system through
Justice Reinvestment Initiatives (JRI). The result of the work was a lower prison population, fewer technical
parole violators returning to state prison, less crime, fewer disparities, and procedural justice for crime
victims. In short, a more just system. Central to JRI was the convening of stakeholders. They engaged
in honest conversations, analyzed data, asked for more data, looked carefully about proposed policy
changes, and had the opportunity to make suggestions about new ideas. We recognized that all the
stakeholders affected by the criminal justice system had to be present, that the proposals and solutions
could not be pre-ordained, and that stakeholders needed to be able to discuss how proposals would
specifically affect the operations of their agencies or entities.

ADDRESSING CORRECTIONS STAFFING MEANS BETTER OUTCOMES FOR
CORRECTIONAL OFFICERS, INCARCERATED PEOPLE, AND COMMUNITIES
AS A WHOLE.

Successfully addressing challenges related to correctional staffing will not only improve the on-duty
morale of the workforce, but ultimately, we will see it reflected in improved outcomes for the incarcerated
population, for families of our staff, and for our communities.

Addressing the staffing problems must prioritize the health and safety of its correctional officers.
Correctional officers whose physical or mental health is not good can burn out and leave their jobs, thus
worsening the staffing challenges. And for those who do not change careers, their work suffers. This
affects their ability to keep prisons safe and secure, to interact positively with those individuals who are
incarcerated, and to manage effectively important institutional programming.

Ensuring the health and safety of correctional officers is also important to helping incarcerated
pecple. One of the strongest motivational forces that can encourage a person to change is receiving
genuine respect and support from another person. Anyone who has worked as a corrections officer knows
that rapport and relationship building both keeps you safe and gets the job done. Safe institutions, good
programming, reducing recidivism, and maximizing the potential for a law-abiding successful life to those
individuals after release depends, therefore, on the health and safety of our correctional officers.
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Sadly, correctional officers may bring home their emotional challenges from work, which means
that addressing staffing challenges will necessarily also help their spouses, significant others, and children,
among others.

A HOLISTIC FOCUS ON THE HEALTH OF CORRECTIONAL STAFF.

Focusing on the physical and mental health of our correctional staff is vitally important. We have
no other choice. Consider that whereas roughly 1 in 7 combat veterans reports experiencing symptoms
of PTSD, approximately 1 in 3 correctional officers experiences these symptoms, making corrrectional
officers more than twice as likely to suffer from PTSD than someone who literally went to war. Multiple
studies have found they have higher rates of PTSD and suicide than both police and military veterans,
including those who saw combat in Iraq and Afghanistan.™

Investing in improving the behavioral health of correctional officers requires us fo first understand
that many of them suffer trauma from their job. We have to find new ways of addressing their trauma and
look to when government has made investments in similar circumstances even when resources were
scarce. A holistic approach, indeed, involves addressing mindfulness and emotional intelligence.

After all, high vacancy rates mean correctional officers are challenged every day about how to
optimize their physical and mental health and their ability to manage and cope in and out of work.
Correctional officers are mothers and fathers, mentors, coaches, and caretakers. They are connected to
their communities. Their communities suffer when they suffer, and ultimately benefit when we can identify
ways of helping them heal and recover.

As a society, we have begun to better understand trauma—its causes and its effects and how it
can be managed. We can utilize the research that has gone into addressing trauma in other circumstances
and apply it to the corrections population.

| am reminded of a former Navy SEAL, Jason Henderson, whose hands-on training in combat-
proven techniques through his non-profit, Four Pillars Collective, have been effective in the mental and
physical management of a crisis." This is the type of holistic healing we need in our corrections field.

THE CORRECTIONS FIELD NEEDS TO BE INNOVATIVE AND IMPROVE ITS
TECHNOL.OGICAL AND INTELLECTUAL. CAPACITIES.

Addressing the problems associated with staffing challenges also requires innovation.

As in any other area of community safety, investing in this field is critical. Governmental
appropriations on the federal, state, and local level can help address wage disparities, outdated facilities,
and antiquated equipment. But improvements require so much more.

The present technological and intellectual capacities of the field are not sufficient. For example, a
data repository that captures and reports critical metrics on the workforce and operational characteristics

13 htips:/iwww rand. org/pubsimonographs/MG720 himl: James, Lois, and Natalie Todak. "Prison employment and post-traumatic stress

disorder: Risk and protective factors." American journal of industrial medicine 61, no. 9 (2018): 725-732; Spinaris, Caterina G., Michae! D.
Denhof, and Juie A. Kellaway. "Posttraumatic stress disorder in United States corrections professionals: Prevalence and impact on health and
functioning." Desert Waters Correctional Outreach (2012): 1-32.

h https://www fourpillarscollective com/about
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of corrections would be helpful. While data about law enforcement agencies and activities are well-
captured and published, corrections data is much harder to find. Publicly available data on prisons and
jails improves transparency with the public but also increases the visibility of a sector of agencies allowing
people to better recognize them as part of their communities. The field also needs more research and
evaluation, and improving the collection of and maintenance of data could help foster this needed work.

Technology can also convert complex processes and decisions that require use of valuable time
by corrections officers into simple and teachable rules-based work that can eventually become automated.
Corrections is in need of innovation on a scale that we call “disruptive.” Disruptive innovation can help us
reframe our approach, including replacing existing practices with those that are more efficient, effective,
and productive.

Practices borne from disruptive innovation can particularly benefit local jails, which frequently
experience budget shortfalls, struggle with understaffing (especially in rural areas), and manage a needy
population.

The ability of state and local corrections directors to be innovative is challenging. The political
environment does not necessarily allow them to take reasonable and informed risks, to think outside of the
box. Having a space to identify and discuss new ideas, some of which may be novel but borne of a
thoughtful and innovative approach, is central to improving the intellectual capacity of the profession.

THE WORK OF KRJC

| would be remiss if | did not tell you how | am now trying to contribute to elevating community safety and
the health and wellness of corrections professionals. | recently founded the Keystone Restituere Justice
Center, which is a non-profit organization in Pennsylvania, to try to achieve many of the goals | have
outlined. Our Executive Director is Greg Rowe, who is the former Director of the Pennsylvania District
Attorneys Association and before that served as the criminal justice policy advisor in the Rendell
Administration. We provide accessible and translatable, data-driven solutions to the field of corrections
and community safety. By focusing on proactive, preventative work that provides support to institutions,
agencies, and communities, our work will help them meaningfully improve outcomes.

In addition to the federal work | described earlier, we will also be working on correctional staffing challenges
in Pennsylvania. And we will be networking “learning communities” of Pennsylvania's counties, where we
will work with stakeholders and others whose voices must be heard, including individuals directly affected
by the systems and policies we are examining and the decisions we may make. We will employ a “pull
strategy” to work out sustainable solutions, not overly simplistic solutions to wrongly defined problems, but
rather responsive solutions we will shape from a clear understanding of the challenges our institutions and
affected individuals face. To do this, we will be focusing on Pennsylvania's counties whose leaders are
most ready for and excited by innovation. Some of our work will involve quantifying information and
analyzing data to determine the kinds of technology needed to make fundamental performance
improvements. A component of the learning communities that we are very excited about is the potential
to partner with the Pennsylvania State System of Higher Education to utilize the 10 universities across
Pennsylvania as intellectual thought partners in our work with county community safety systems. Our work
with the universities can help to keep bright young minds in Pennsylvania in order to work in these systems
and to provide research and data support for the counties as well.

Another significant challenge is our behavioral health system. Utilizing a similar approach, we will
subsequently partner with some of the same counties to help foster and enhance prosecutor led behavioral
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diversion. Indeed, our prisons have become the largest behavioral health treatment facilities. And we
need to work to change this unfortunate fact.

This is the opportunity to use technology and innovation to make positive and real change. Indeed, in
exploring ways other sectors have a role, | spoke with Ann Christenson of the Christensen Institute, who
observed that there are opportunities for using technology and innovation to make meaningful and
quantifiable changes to the experiences correctional staff and incarcerated people actually feel, without
overhauling infrastructure or significantly interrupting operations.

CONCLUSION

| greatly appreciate your time and attention this afternoon. The need to work to address the incredible
staffing challenges is great, and all systems and all players need to be involved. Our staffing challenges
are not going away anytime soon, and we must be thoughtful, imaginative, inclusive, dynamic and thorough
as we ensure that our correctional officers, prisons, jails, incarcerated people and communities as a whole
are safe and healthy.
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| would like to sincerely thank the Sub-committee for this opportunity
to present the perspective of our federal prison system from the
professional, hard-working, men and women, of the Federal Bureau of
Prisons. For far too long this conversation has been missing a key
element; the professional law enforcement officers that have dedicated
their lives in service to ensuring safety, rehabilitation, and the fair
treatment of inmates in our care, as well as, protecting their coworkers
and communities.

The Council of Prison Locals represents nearly 30,000 correctional
professionals, across the country, in 121 federal prisons. These
professional law enforcement officers, who work tirelessly in some of
the most violent self-contained ‘cities’ in the country, keep us all safe
from some of the world’s most dangerous human beings.

Today | would like to discuss our primary concerns, which are the
current critical staffing level and pay structure within the Bureau of
Prisons, that pose significant challenges and must be addressed
urgently. Staffing levels in the Bureau of Prisons have reached alarming
levels. Over the past seven years, the authorized positions within the
Bureau have decreased from 43,369 to the current count of 34,470 staff
members. This reduction of nearly 8,900 staff members not only
compromises the safety and security of both staff and inmates, but it
also raises major concerns and hinders our ability to effectively carry
out the Bureau’s mission of rehabilitation and reintegration.

The impact of these staffing cuts is particularly evident among our
Correctional Officers. Despite the President's request and subsequent
legislation, the number of correctional officer positions falls short of
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what has been allocated by Congress. As of the end of 2023, we have
approximately 12,300 correctional officers, which is over 8,000 or 40%
below the appropriated number of 20,446. This number follows a year
of “hiring initiatives” enacted by the agency.

With the current staffing levels in the Bureau of Prisons, the First Step
Act cannot be successfully enacted. Staff used for programming are
often pulled from their positions and used to backfill shortages of
Correctional Officers, a process known as augmentation. Augmentation
reduces inmate access to recidivism by reducing activities like
programming, recreation, and education initiatives. Additionally,
because of the lack of staffing, correctional officers are forced to do
mandatory overtime. Officers are frequently mandated at the last
minute to stay an additional 8 plus hours, often several times a week.
This diminishes skills and awareness, reduces acuity, and causes general
fatigue which greatly hinders supervision.

Augmentation and mandatory overtime have become the “norm”. This
detracts from programming, compromises the safety and security of the
institutions, but it also greatly affects the mental health and well-being
of our employees. Even without staffing shortages, corrections staff are
among the highest rated profession to have Post Traumatic Stress
Disorder (PTSD), suicide, and divorce rates. We do not yet know the full
toll of working in excess of 60-hour work weeks in this environment will
take on employees mental health.

The Council believes that the staffing crisis can only be resolved by
addressing the insufficient pay band issue. The current pay structure
within the Bureau is significantly lower than that of other Federal Law
Enforcement Agencies, including the US Marshals, Immigration and
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Customs (ICE), and Border Patrol. Additionally, the Bureau's pay scale is
non-competitive with state and local law enforcement positions and
even the private sector market.

Without addressing this pay disparity, the Bureau will continue to
struggle to attract and retain employees. The Bureau must be required
to increase pay bands to correct the staffing crisis. Because the Bureau
is unable to solve its biggest problem it now requires the direct
intervention of the Administration, OPM, and the legislative authority
of Congress to immediately correct the pay deficiencies within the
Federal Bureau of Prisons. In the past the salary and benefits were what
drew individuals to come to work for the Bureau. The Bureau attracted
highly qualified and motivated staff. Today, there is nothing attractive
about working for the Bureau. It is a high stress job, the pay and
benefits are not competitive, we are augmented, forced to work
mandator over time, it is shift work including weekends and holidays,
subject to government shutdown going weeks without pay, and work
day in and day out with individual who have been convicted of crimes
that society has deemed unfit to be in the community who do not want
to be in prison.

The current starting salary for a correctional officer is $46,495. At the
end of their career, they make $70,679. This is far below what ICE and
Boarder Patrol make. Their starting salary is $46,696 and their ending
salary is $107,680. That is a $37,000 difference. Additionally, there are
currently county and state police departments offering up to a $75,000
sign on bonus.



73

Another pressing issue that will directly affect our ability to retain staff
is proposed legislation that would eliminate the use of solitary
confinement. Eliminating the Special Housing Unit would make prisons
less safe for inmates and the staff inside these institutions, thereby
causing more staff to leave the agency. Special Housing is a tool to
utilize when inmates cannot follow the rules or when inmates request
to be placed there for their own safety. While there have been many
disparaging reports in regard to the use of Special Housing over the
years, the outright elimination of it will not have a positive effect. The
Council remains dedicated to finding reforms and ways to make its
utilization more appropriate. We would welcome working with
Congress on potential reforms and we have already offered a major
reform to the Director of the Bureau of Prisons and her staff.

Additionally, our infrastructure is in disarray. For years the Bureau has
either not requested or been funded to a level to even maintain our
infrastructure, let alone improve it. Therefore, a lot of prisons need a
significant amount of work to be up to standards for our staff and
inmates housed in these facilities.

Furthermore, the low morale from all the things mentioned above;
high-stress dangerous career, staffing shortages, mandated overtime,
augmentation, crumbling infrastructure, and pay disparity within the
Bureau has led to difficulty in attracting and retaining qualified
personnel. Another government shutdown will only complicate matters
even further.

It is imperative that immediate action be taken to address this issue and
ensure the Bureau has the necessary resources and support to fulfill its
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mandate effectively. This includes increasing staffing levels to safe and
manageable ratios, implementing competitive pay structures, and
providing adequate training and wellness support for all personnel.

By investing in the workforce of the Bureau, we can improve the overall
functioning of the federal prison system and enhance the public safety
outcomes.

| urge the subcommittee to prioritize these matters and work towards
implementing comprehensive solutions that will strengthen the Bureau
and promote a mare just and effective criminal justice system.

The Council of Prison Locals has worked diligently with members of
Congress to properly fund the Federal Bureau of Prisons. However, even
with additional funding there continues to be a decline in correctional
officers. Congress must now demand oversight and accountability.

The Bureau of Prisons staffing has graduated from a crisis to a
catastrophe with real human consequences. The Bureau must use the
funding that has been appropriated to fully hire the correctional officers
needed to safely house incarcerated inmates. In order to achieve this,
efforts must be made to raise the pay bands to make our Federal Law
Enforcement Officers competitive with other law enforcement agencies.

Chairman Booker, Ranking Member Cotton, and Members of the
Subcommittee, this concludes my formal statement. I look forward to
answering your questions and providing additional insight. Thank you
for your attention to these important issues, and | look forward to your
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continued support and leadership in addressing these critical issues
within the Federal Bureau of Prisons.
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Senate Judiciary Committee
Hearing on “The Nation's Correctional
Staffing Crisis: Assessing the Toll on
Correctional Officers and Incarcerated Persons”
March 10, 2024
RESPONSE to Questions for the Record

ORIGINAL QUESTION: For Ms. Santia Nance, Impacted Person and Co-Founder,
Sistas in Prison Reform

For many years, Senator Cornyn and I have led the One Stop Shop Community
Reentry Program Act to help former inmates reintegrate into their communities by
creating resource centers that will help them find jobs, housing, mental health
services, and substance abuse treatment.

o Are there other steps Congress can take to help incarcerated individuals
prepare for this transition?

RESPONSE BY SANTIA NANCE:
Hello Senator Amy Klobuchar,

Thank for your work helping current and former incarcerated people, and for your
thoughtful question.

In my experience, I have noticed that the re-entry process has potential to be done
MUCH eatlier in the process during incarceration. In Virginia, the best programs
don’t become available until you’re at 2 years or below prior to release, which
means that there are thousands of incarcerated people who are not eligible for re-
entry programming. They are also subject to be wait-listed due to a limited number
of spots, and waiting to be transferred to lower-level facilities where most of those
programs are offered.

My loved one, Quadaire, who received a 20-year sentence, initiated early
rehabilitation on his own, as there were no progressive programs available to him
earlier in his incarceration due to how much time he had left to serve.

He spent his time reading as many books as he could and studied meditation and tai
chi. He has offered advice and leadership on these subjects (although most of it is
informal) and he organizes programs and events for those in his facility, and others
in Virginia through Brilliance Behind Bars (a website I manage that gives
incarcerated folks a chance to write essays). Since we reconnected, I was able to get
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him enrolled at Ohio University taking print-based classes, and this was the icing
on the cake for him as he felt so much more empowered, capable, and ready for
society.

In the past he has said “Most people are in here because we didn’t understand
society and how it works, and we lacked education.” A lot of the incarcerated
populations are there due to being poor and without a stable environment. Access to
higher education could give them a sense of control of their lives moving forward,
along with something to hold their attention and give them hope and focus. This
could go beyond classes, but even offering more extracurricular and interest-based
clubs and organizations, just like universities. It would allow them to see the world
better and allow a true adjustment to society as a returning citizen.

While it’s understood that there are SOME higher education opportunities available
for few, it should be a true option for all incarcerated people at all points of their
confinement. I always like to say — what if we sent people who committed crimes
to college instead of prison? How much better would our country truly be?

Thank you again for your question. Please do not hesitate to reach out with further
questions,

Santia Nance
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Senator Amy Klobuchar

Re: Senate Judiciary Committee

Hearing on “The Nation's Correctional

Staffing Crisis: Assessing the Toll on
Correctional Officers and Incarcerated Persons”

Senator, Thank you for your concern about the impacts of the staffing crisis on people in
America's carceral environment. We are appreciative of your inquiry and believe it is
prudent to confront the mechanism of accommodation during this crisis—augmentation.
We offer the following recommendations, understanding that they are temporary and
intermediary steps toward addressing the more significant problem.

Recommendations
1) Legislation for the study of utilization and regulation of augmentation, enhanced
training, and comprehensive worker support:

a) Convene a select subcommittee to evaluate BOP practices, including
augmentation use, ensuring transparency, accountability, and adjustments based
on effectiveness, and set clear guidelines and limits for augmentation, ensuring it
is only temporary under specific conditions.

b) Training and Support for Staff:

i) Implement comprehensive training programs for non-custodial staff assigned
to custodial roles. These programs should cover operational aspects of
correctional work, stress management, conflict resolution, and holistic self-
care technigues.

c) Enact legislation to increase funding for hiring additional correctional staff,
directly addressing staffing shortages to reduce reliance on augmentation.

d) Enhance and expand incentive programs, ensuring they are competitive and
consistent across all facilities, to attract and retain staff, thereby reducing the
necessity for augmentation.

2) Recommendation that all corrections departments prioritize the establishment of an

Office of Corrections Ombudsman.

a) Establishing such an office would allow correctional departments to conduct
extensive research to monitor the understaffing crisis, analyze recruitment and
retention successes and failures, and assess the overall well-being of
correctional staff and incarcerated individuals. This would ensure a
comprehensive review of the critical issues affecting the system's efficiency and
the welfare of all those impacted.

Respectfully,

Stephen B. Walker
Director, National Wellness
OneVoice United
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Restituere Justice Center, to Question from Senator Klobuchar

Senate Hearing on “The Nation’s Correctional Staffing Crisis”

Submitted on March 20, 2024
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Question from Senator Klobuchar: Are there ways Congress can help improve the way
infrastructure projects are administered to ensure that resources are helping those in the field
innovate and improve?

Response:

Opportunities such as innovative grants and other forms of funding, demonstration and pilot
projects, or traditional budgetary line-items could encourage the use of cross-systems
collaboration and innovation. Funding, to be sure, is certainly important because correctional
officers need to be paid a competitive wage, and our facilities and the technology within those
facilities cannot be antiquated. But better funding without any other assistance is insufficient.

Cross-systems collaboration and innovation can help us achieve an infusion of intellectual
capacity that the field so desperately needs. For example, we can incentivize academia
intellectual investment. Our public colleges could create tracks for students interested in
working in the corrections field. They could also integrate aspects of their research
departments into the corrections field to help ensure the collection and analysis of data, which
ultimately would help the field utilize best practices and rely on current and timely data. The
National institute of Justice has embedded researchers in practitioner and community-based
entities. This is a strong model. Moreover, students at the universities could participate in data
collection and analysis as well, thus helping educate them about the correctional fieid, in
addition to quantitative analysis. Additionally, our medical institutions could provide guidance
on advancing both physical and mental wellness among correctional staff.

Technology sector intellectual investment can occur as well. Technology institutions could help
correctional departments stay abreast of technological advances, thus ensuring modernized
technology correctional systems.

And, finally, non-profits that engage in leadership projects could also help correctional leaders
learn about management and leadership, skills that can only make the workforce more content
and satisfied.

These are only possible examples of collaboration ideas, but Congress could consider providing
grant opportunities to states and local government to improve the well-being of correctional
systems and employees by incentivizing these kinds of cross-system collaboration.
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| would like to sincerely thank the Sub-committee for the opportunity to
present the perspective of our federal prison system from the
professional, hard-working, men and women, of the Federal Bureau of
Prisons.

Thank you for the inquiry regarding immediate steps to improve the
morale and wellness of the employees. After careful consideration and
analysis, it is evident that implementing a 35% pay increase for our staff
members would be the most efficient and effective way to boost morale
within our workforce.

A pay raise not only provides tangible benefits to our employees but
also serves as a clear demonstration of our commitment to recognizing
their hard work and dedication. By offering a competitive salary
package we can attract and retain top talent, boost employee morale,
and foster a positive work environment conducive to productivity and
success for both the staff and the inmates we house.

Research has shown that financial incentives are powerful motivators
and can significantly impact employee morale and engagement. In
addition to addressing immediate concerns related to our critical
staffing numbers, a pay increase can also lead to increased safety,
morale, improved performance, and reduced turnover rates, all of
which are crucial for the long-term success of our organization.

Additionally, if we are able to attract and retain staff, we would have
more opportunities to create wellness programs and have much needed
training for the staff. As | am sure you are aware mental health
awareness for correctional staff is essential to long term wellness.
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We believe that investing in our employees through a pay increase is
not only the fastest but also the most effective way to boost morale and
enhance overall organizational performance. We are committed to
prioritizing the well-being and satisfaction of our staff members and are
confident that this strategic decision will yield positive results for both
our employees and our organization as a whole to include the inmates
in our care.

Thank you for your attention to this matter and please do not hesitate
to reach out if you require any further information or clarification.
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AFSCME

We Make America Happen
February 28, 2024

The Honorable Cory Booker The Honorable Tom Cotton

Chair, Judiciary Subcommittee on Ranking Member, Judiciary Subcommittee
Criminal Justice and Counterterrorism on Criminal Justice and Counterterrorism

United States Senate United States Senate

Washington, D.C. 20510 Washington, D.C. 20510

Dear Chairman Booker and Ranking Member Cotton:

On behalf of the 1.4 million members of the American Federation of State County
and Municipal Employees (AFSCME), including 85,000 correctional officers, I request
that you include this letter into the record for the February 28, 2024, Subcommittee hearing
entitled, “The Nation’s Correctional Staffing Crisis: Assessing the Toll on Correctional
Officers and Incarcerated Persons.”

No group of individuals understands better the toll of the nation’s correctional
staffing crisis than AFSCME corrections members. Our members work in both maximum-
and minimum-security facilities, state prisons and county jails, juvenile detention centers
and forensic hospitals. AFSCME shows our respect for public safety workers by fighting
for better pay and benefits, expanded bargaining rights, safer working conditions, and to
uphold the standard of professionalism for those in these public safety jobs.

America’s correctional institutions are in a dire crisis. Violence, death, sexual
abuse, undelivered health services, cancelled rehabilitation programs, escapes and
community endangerment have become far too common. All these concerns are connected
to and exacerbated by a national staffing shortage in corrections. We applaud you for
highlighting this problem through this hearing and urge you to maintain focus on how
improvements in correctional staffing can improve our nation’s overall criminal justice and
rehabilitation systems. Chronic correctional staffing shortages cause operational
disruptions that in turn exacerbate existing safety issues, feeds overcrowding, damages
rehabilitation efforts and leads to problems retaining needed staff. The high employment
vacancy rates threaten a correctional facility’s ability to implement appropriate security
and safety, putting inmates and staff at risk. Correctional staffing shortages are happening
at every level of government, from local jails to state and federal penitentiaries. Itis a
national problem that requires sustained action.

Some examples of the corrections staffing crisis include:

* In 2023, Maryland AFSCME Council 3 conducted a post-by-post staffing analysis
documenting vacancies in correctional facilities across the state and found that an
additional 3,417 officers were needed to safely operate Maryland’s 19 correctional

American Federation of State, County and Municipal Employees, AFL-CIO
e, 21 TEL (202) 429-1000  FAX (202) 429-1293  TDD (202) 659-0446 'WEB wwwalicmeorg 1625 L Street, NW, Washington, DC 20034-5687
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2

facilities." Moreover, staffing ratios of inmates to officers can exceed 100
inmates to just one corrections officer. In the same staffing analysis AFSCME
Council 3 encountered a shift in which no corrections officer was on duty due to
severe staff shortages threatening inmates’ safety and health.

e The United States Department of Justice (DOJ) noted a direct correlation
between the shortage of correctional officers in Alabama’s prisons for men
and the violence, sexual abuse and death of their inmates. According to a
stafting report from 2018, the Alabama Department of Corrections (ADOC)
employed just 1,072 out of 3,326 authorized correctional officer positions.> News
reports called the prison a “humanitarian crisis.”

¢ In California’s Alameda County Psychiatric Hospital and Santa Rita Jail, DOJ
investigators concluded that “when there are not sufficient security personnel
present, mental health staff are hampered in their ability to see prisoners.”
And that “in over 85% of the charts our expert reviewed for this issue, there was a
notation of a deputy shortage, resulting in limitations on the ability of mental health
staff to adequately assess prisoners.”

¢ InFlorida’s Lowell Correctional Institution, “[s]evere staffing shortages at
Lowell result in inadequate supervision of women prisoners, exposing them to
the substantial risk of harm from sexual abuse.”’

e In Philadelphia, Pennsylvania, mounting violence, inmate murders,® forced
lockdowns, and missed medical and mental health treatment resulted in a federal
court settlement that requires hiring and retention bonuses for Correctional
Officers as a way to address chronic staffing shortages in the City’s jails.”

¢ In Massachusetts, the DOJ’s designed qualified expert found that the state has
“[ilnadequate staffing levels (both security and mental health) to ensure out-
of-cell therapeutic activities for prisoners on mental health watch.”*

There are several national and local factors contributing to our nation’s correctional
staffing shortage, including, but not limited to, a significant lack of investment in front-line
staff, the prohibition or elimination of workplace and collective bargaining rights, and
policy reforms that ultimately undermine the health and safety of everyone within the
facility. The lack of investment and support creates a vicious cycle that affects employees
and inmates mental and physical health. For employees, a lack of investment means
excessive mandatory overtime, increased workloads, burnout, physical and mental stress
that impacts recruitment efforts. For inmates, chronic understaffing causes operational
disruptions that in turn exacerbate existing health and safety issues such as time out of their

* hittps:www afseme.org/ 2022-23 afseme staffing analvsis - final 0.pdf
? hitps:/fwww justice pov/ert/case-document/file/1 344026/download

me:
https:/waww jJustice. gov mcdll 1289391 /d1%inline
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cell. High vacancy rates threaten a correctional facility’s operation security and safety
putting correctional staff and inmates at risk.

In lowa, the staffing crisis contributed to the murder of two AFSCME members,’
Officer Robert McFarland and Nurse Lorena Schulte. For years, AFSCME Council 61
sounded the alarm about the state’s refusal to take the necessary steps to attract, hire and
retain more departmental employees. The state instead took steps to make the staffing
shortages worse by defunding the public safety department'® and stripping collective
bargaining rights that included the ability to negotiate over safety issues at their facilities.!!
Following the murders of Officer McFarland and Nurse Schulte, the state has taken some
action to improve safety and ease chronic understaffing, but actions to date have been
inadequate and significantly more still needs to be done.'?

State and local governments cannot address this issue alone. In the absence of
congressional action, we will continue to see the deterioration of our correctional system,
yet there are steps that can be taken to help support the correctional staff and inmates.
AFSCME urges Congress to pass the bipartisan Fighting Post Traumatic Stress Disorder
(S. 645, H.R. 472), the Public Safety Officer Concussion and Traumatic Brain Injury
Health Act (S. 894, H.R. 2548), and significantly increase funding for the Byrne Justice
Award Grant program that funds state and local public safety and rehabilitation initiatives.

Chronic understaffing of corrections officers and staff is a national issue that
continues to pervade our justice system putting workers, inmates and the public’s safety at
risk. The employment conditions and services provided within correctional facilities have a
direct impact not only on those who work or are incarcerated, but also the entire local
community, state and our nation. The staffing crisis in corrections must be addressed.
AFSCME stands with our corrections officers and urges Congress to address this issue
expeditiously.

Sincerely,

2o Ay

Edwin S. Jayne
Director of Federal Government Affairs

ESJ.CF:Im

cc: Members of the Judiciary Subcommittee on Criminal Justice and Counterterrorism

? hitps:// www.desmoinesregister.com/storv/news' 2021/12/20/anamosa -review-iowa-department-corrections-prison-stafTing-security-

shortcomings 8914022002
1% hitps:/www af

org/blog/iowa-prison-worker-deaths-prompt-urgent-call-fi
' https:/wwaw i -mhe -for-their-collective
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I INTRODUCTION

The plaintifTs in this phase of this class-action
lawsuit are a group of seriously mentally ill state
prisoners and the Alabama Disabilitics Advocacy
Program (ADAP). which represents mentally ill
prisoners in Alabama. The defendants are the
C issioner of the Alab. Department of
Corrections (ADOC), JefTerson Dunn, and the
Associate Commissioner of Health Services, Ruth
Naglich, who are sued only in their official
capacities, The plaintiffs assert that the State of
Alabama provides constitutionally  inadequate
mental-health care in prison facilities and seck
injunctive and declaratory relief. They rely on the
Eighth A d . made applicable to the States

by the Fourteenth Amendment and as enforced
through 42 U.S.C. § 1983, Jurisdiction is proper
under 28 US.C. § 1331 (federal question) and §
1343(a)(3) (civil rights).

casetext

Afler a lengthy trial, this claim is now before the
court for resolution on the merits. Upon
consideration of the evidence and arguments, the
court finds for the plamtiffs in substantial part.
Surprisingly. the evidence from both sides
(ncluding testimony from Commissioner Dunn
and Associate Commissioner Naglich as well as
that of all experts) extensively and materially
supported the plaintiffs' claim.

I PROCEDURAL BACKGROUND

This extremely complex case has been split into
three phases: Phase | involved claims under Title
11 of the Americans with Disabilitics Act (ADA),
codified at 42 U.S.C. § 12131 et seq., and § 504 of
the Rechabilitation Act. codified at 29 US.C. §
794, claiming discrimination on the basis of
physical disabilities and failure to accommodate
those disabilities. The parties scttled Phase 1. See
Dunn v Dunn 318 FR.D. 652 (M.D. Ala. 2016)
(Thompson, ). Phase 24 involves Eighth
Amendment, ADA, Rehabilitation Act, and due-
process claims regarding mental-health care. The
partics settled the Phase 2A ADA and
Rehabilitation Act claim. The due-process claims
are pending before the court for settlement

11zl approval.” Phase 2B will focus *1151 on medical-

care and dental-care claims under the Eighth
Amendment.

! Eardier in the litigation, the partics also
reached o settlement  regarding  the
distribution of razor blades o mentally il

prisoners.

This opinion resolves only the Phase 2A Eighth
Amendment claim of inadequate mental-health
care.” The court has certified a Phase 2A plainiff
class consisting of all persons with a serious
mental illness who are, or will be, confined within
ADOC's facilities, excluding Tutwiler Prison for
Women and the work-release centers. See Brages
v Dunn ., 317 FRD. 634 (M.D, Ala. 2016)
(Thompson, J.). While mentally ill prisoners at
Tutwiler are not part of the class, ADAP. as



Braggs v. Dunn

Alal 's desi 1

p ion and advocacy
organization for the mentally ill, brought claims
on their behalf. A seven-week trial followed.

2 The defendants did not raise or re-argue

of

during or after the tnal. and did not argue
exhaustion in their post-trial filings as a
reason they should prevail. See Defendants’
Post-Tral Bricl {(doc. no. 1282}, see also
Do v Drene, 219 FSupp.3d 1100 (M.D.
Ala, 2016),

I1I. FACTUAL BACKGROUND

Mental-health care i this opinion refers to
sereening. treatment, and monitoring of mental
illnesses, as well as ADOC's policies and practices
regarding mentally il prisoners, including
decisions on disciplinary sanctions and housing
placements.” Before diving in to the details of
weeks' worth of testimony and thousands of pages
of d v evidence regarding mental-health
care within ADOC, the court pauses to provide
some background information on ADOC and its
mental-health contractor, as well as a summary of
the factual findings.

1

3 The provision of mental-health care to
Alabama's prisoners has been litigated at
least three times before. See Laube w
Campbell, 333 FSupp.2d 1234 (M.D. Ala,
2004) (approving

settlement  agreement that provides for

(Thompson, 1)

inpatient care, suicide prevention and

treatment,  cnsis  intervention,  and

counseling  services in a  class-action
lawsuit brought on behall of  women
in Alabamay  Brodley v
Harrlson, 151 FRD. 422 (MD. Ala

1993) (Albritton, 1) (certifving a class of

incarcernted

severely mentally ill male prisoners), Pugl
v Locke, 406 FSupp. 318 (M.D. Ala.
1976) (Johnson, 1.) {ordering the State 1o
provide minimally adeq tal-health

care, including identification of mentally ill

P and provision of care by

mental-health  professionals), aff'd  and
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restanele suh o, Newian v Alahanna,
550 F.2d 283 (5th Cir. 1977), cent. gramted
in part, judgment nev'd in part on other
grounds, and remanided sub nom, Alabama
v Pugh, 438 US. 781, 98 §.Ct. 3057, 57
L.Ed.2d 1114 (1978},

A. ADOC Facilities and Organizational Structure

ADOC runs 15 major facilities (14 for men and
the Tutwiler Prison for Women) and houses
around 19,500 prisoners in its major facilities.”
Approximately 3.400 prisoners are on the mental-
health caseload, meaning that they receive some
tvpe of mental-health treatment. such as
counseling or psychotropic medications.

4 ADOC also houses an additional 4,500
prisoners in work centers and work-release
centers, bringing the tofal population in
custody to around 24,000,

MAJOR ADOC FACILITIES®

3 See L. Ex. 1260, September 2016 Monthly
Statistical Report (doc. no. 1087-19),

1182%1182

Facility Location Population Bibb Brent 1847
Bullock Union Springs 1522 Donaldson Bessemer
1474 Draper Elmore 1144 Easterling Clio 1437
Elmore Elmore 1186 Fountain Atmore 1242
Hamilton Hamilton 275 Holman Atmore 941
Kilby Mt. Meigs 1126 Limestone Harvest 2214 St
Clair Springville 975 Staton Elmore 1382 Veniress
Clayton 1254 Tutwiler Wetumpka 880

Three of the major facilities, Bullock, Donaldson,
and Tutwiler, serve as 'reatment hubs' for mental-
health services, contaming a residential treatment
unit (RTU) and/or a stabilization unit (SU). These
two types of units, together referred to as ‘mental-
health units" or 'inpatient-care units.' house and
treat the most severely mentally ill prisoners. The
rest of those on the mental-health caseload receive
their care through outpatient services: they live in
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a unit that is not focused on treatment and
ordinarily must go to a different part of the prison
to see a mental-health provider.

Under the administrative regulations goveming
ADOC's mental-health care, RTUs are for mental-
who suffer from “moderate
impairment in mental health functioning” that puts

health  patients

them at nsk in a general-population setting. Joint
Ex. 107, Admin. Reg. § 613-2 (doc. no. 1038-
130). RTUs are intended to provide a therapeutic
envi o Iy ill p and to help
them  develop skills  necessary  for
placement in general population. RTUs can be
‘closed.” meaning that cach patient lives in an
individual cell with little time spent outside the
cell: "semi-closed.' meaning that the patient still

coping

I143stays in an individual cell but is let out of *1153 the

cell more often: or ‘open,’ meaning that the patient
lives in an open dormitory with other RTU
patienis.

SUs are for patients who are suffering from acute
mental-health problems—such as acule psyvchosis
or other conditions causing an acute risk of self-
harm—and have not been stabilized through other
interventions. SUs arc intended to stabilize the
patient as quickly as possible so that the patient
can return to a less restrictive environment. All SU
patients are housed in individual cells.

Altogether, the two male treatment hubs have 346
RTU beds and 30 SU beds: Bullock has 250 RTU
beds and a 30-bed SU for male prisoners, and
Donaldson has an additional 96-bed RTU.
Tutwiler has 30 RTU beds and eight SU beds for
women. These units provide services to about 2 %
of ADOC's overall population.

ADOC is headed by Commissioner Dunn.
Associate  Commissioner for Health Services
Maglich heads the Office of Health Services
(OHS), which s responsible for oversceing the
provision of medical and mental-health care to
prisoncrs. ADOC uses private contractors o
deliver medical and mental-health care services to

prisoners, Under the mental-health contract with a
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third-party vendor. OHS has access 1o the
contractor's internal documents and records, and
the contractor is required to send certain reports.
such as monthly operating reports and annual
contract-compliance reports, to OHS. The only
OHS stafl member with mental-health expertise is
Dr, David Tvtell. the chiel clinical psvchologist.
Dr. Twvtell serves as the main liaison between the
contractor and ADOC, and
communicates with the contractor's program
dircctor at least weekly, ADOC also directly
employs ‘'psvchological associates. who are
counsclors ible for | certain

mental-health

P
psvchological tests at intake and for providing
group sessions and classes for non-mentally ill
prisoners. They report to their respective facilitics'
wardens, rather than OHS or the mental-health
contractor.

B. MHM Organizational Structure

MHM Correctional Services, Inc. is ADOC's
contractor for mental-health care. MHM is a for-
profit corporation that provides medical and
mental-health services to correctional facilities
across the country.

MHM's regional office in Alabama is headed by
its program director Teresa Houser. She serves as
the main liaison between ADOC and MHM. Dr.
Robert Hunter, a psychiatmnst who serves as the
medical director for the Alabama regional office,
is charged with supervising psvchiatrists and
certified registered nurse practitioners (CRNP)
stationed at various ADOC facilities. Both Houser
and Hunter communicate frequently with ADOC
officials, including Associate Commissioner
Naglich and Dr, Tytell,

MHM employs a variety of administrative and
clinical personnel to fulfill its contract with
ADOC. In its regional office, Houser supervises

various ators and m s, such as the
continuous quality imp (cQn
who conducts informal audits of MHM's

performance. and the chief psvchologist, who
supervises psychologists and conducts training for
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MHM employvees. At the facility level, MHM
employs admimstrators  to  provide
il ight; these admini S are

site

ative

counsclors by traming. MHM also employs
approximately 45 fulltime  'mental-health
professionals’ (MHPs), who are masters-level
mental-health counselors. at prisons across the
State. As of December 2016, MHM emploved
four psychiatrists and ecight CRNPs in Alabama;
these providers are qualified to diagnose mental
illnesses, prescribe psvchotropic medication, and
provide psychotherapy across multiple facilities.
MHM also employs three psvehologists and three

I1#dregistered *11%4nurses (RNs) for the entire State.

The RNs are stationed at the three treatment hubs,
Bullock, Donaldson, and Tutwiler; they administer
medication,  provide crisis intervention, and
supervise the licensed practical nurses (LPNs) at
their facilities. MHM employs approximately 40
LPNs, individuals with 12 to 15 months of health-
care training. The LPNs are responsible for
conducting mental-health intake at Kilby and
Tutwiler, medication  compliance,

maintaining medication records, and conducting
hat

monitoring

side-effects monitoring  tests for psy
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showed the court the scars on arms where he made
repeated attempts, and complained that he had not
received sufficient treatment for his illness.
Because of his mental illness, he became so
agitated during his testimony that the court had to
recess and reconvene to hear his testimony in the
quiet of the chambers librarv and then coax him
into completing his testimony as il he were a
fearful child. The court was extremely concerned,
by what it had seen and heard from this plaintifl,
about the fragility of his mental health. At the end
of Wallace's testimony and out of his presence. the
court informed the altorneys for both sides that it
wanted a full report on his mental condition and
the steps that were being taken to address that
condition. Unfortunately, and most tragically, ten
davs afier Wallace testified. he killed himself by
hanging. Because 1t appearcd that adequate
measures may not have been put in place to
prevent Wallace's suicide, the court put the parties
into mediation to attempt to come up with

diat p to prevent future

, interim

prisoner suicides. The parties eventually came up
with such procedures. Without question, Wallace's
testimony and the tragic event that followed

medications, While the LPNs stationed in the
mental-health treatment units are supervised by
the on-site RN. at all other places. including at
intake  screening, LPNs have no on-site
supervision. Lastly, MHM employs six to cight
activity technicians, who organize or assist in
therapeutic, social, and recreational activities for
patients in mental-health units,

C. Summary of Factual Findings
1. Fact Witnesses

Over the course of seven weceks, the court heard
testimony as to whether ADOC's mental-health
care violates mentally ill prisoners’ constitutional
rights. The trial opened with the testimony of
prisoner Jamie Wallace, who suffered from severe
mental illnesses, intellectual  disability, and
substantial physical disabilities. Wallace stated
that he had tried to kill himsell many times,

casetext

darkly draped all the subsequent testimony like a
pall.

The plaintiffs’ case then proceeded with testimony
from Commissioner Dunn, who aptly described
the prison system as wrestling with a "two-headed
monster”: overcrowding and understaffing. Dunn
Testimony at 26. The court also heard from
Associate Commissioner Naglich and MHM's
program director Houser, for whom overcrowding
and understaffing (both as to correctional stafl, as
noted by Dunn. and mental-health stafll) were a
manira. They, with admirable candor, as with
many other fact witnesses and the experts from
both sides, essentially agreed that the staffing
shortages. combined  with  persistent  and
significant overcrowding, contribute 1o serious
svstemic deficiencies in the delivery of mental-
health care.
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The inadequacies in the mental-health care system
start at the door, with intake screening for
prisoners who need mental-health care. ADOC
boasts one of the lowest mental-illness prevalence
rates among correctional systems in the country.
But this i1s not because Alabama has fewer
mentally ill prisoners than the rest of the country

I1#5or the best mental-health care svstem *1185 for its

prisoners; rather, according to experts from both
sides, this is because a substantial number—Ilikely
thousands—of prisoners with mental illness are
missed at intake and referrals for evaluation and
treatment are neglected, As a result, many ADOC
prisoners need care  go
untreated.

who mental-health

Even when identified. mentally ill prisoners
receive significantly inadequate care. Mental-
health and correctional staffing shortages drive
inadequate  treatment.  Individual and  group
counseling sessions are delaved or canceled due to
shortages of lors and e officers
to escort prisoners to the sessions and to provide
security. As a result, mental-health staff often have

to resorl to cell-side contacts, which cannot be
considered substitutes for ingful
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and suicide. The insufficient number of crisis cells
also results in the use of unsafe rooms such as
shift offices to house suicidal prisoners. The
suicide-watch cells that do exist are dangerous:
visibility into many of the cells is poor, making it
difficult to monitor; many cells have tic-off points
for ligatures that can be used for suicide attempts:
dangerous items used for inflicting self-injury are
often found. Prisoners in these cells receive less
contact with and less monitoring by providers than
the acuity of their condition demands. When they
are released to general population or segregation,
prisoners receive inadequate follow-up.

ADOC's segregation practices inflict further harm
on prisoners suffering from inadequate mental-
health care. Due to the effects of isolation,

1 t in Han. 1 tally ill

prisoners, and the risk of harm increases with the
length of isolation and the severity of their mental
illness. This danger i1s compounded by the limited
access to mental-health care and monitoring
available within ADOC's segregation unils and
dangerous conditions inside the cells. Despite
these dangers, ADOC does not have a meaningful

T

confidential, out-of-cell appointments, Treatment
planning is often pro forma and not individualized
and fails to provide a meaningful and consistent
course of treatment. Mental-health units intended
as a therapeutic environment for the most severely
ill prisoners operate like segregation units, with
little ling, therapeutic progr: or oul-
of-cell time. ADOC does not provide hospital-
level care for those who need it

ADOC also fails to provide adequale care to
prisoners expressing suicidality and undergoing
mental-health crises. Mental-health stafT fail to use
appropriate risk-assessment tools lo determine
suicide risk. ADOC has an insufTicient number of
erisis, or ‘suicide-waich,' cells—special cells for
the protection of suicidal prisoners. Because they
have a limited number of cells to work with, they
gamble on which prisoners to put in them and
frequently discount prisoners’ threats of self-harm

casetext

mex that prevents mentally ill prisoners
from being placed in segregation for lengthy
periods of time. Moreover, many mentally ill
prisoners land in segregation due to symptoms of
mental illness. This combination of conditions is
often deadly: most suicides in ADOC occur in
segregation.

For vears, ADOC has failed to respond reasonably
to these problems. Despite knowledge of serious
and widespread deficiencies. it has failed to
remedy known problems and exercised very little
oversight of its mental-health care contractor.
Associate Commissioner NMaglich, who is in
charge of contract monitoring, admitted that she
has been aware of the contractor’s deficient
perft and q quality-control
process; however, she does not monitor the
contractor to ensure that it provides minimally
adequate ADOC

1

care, Morcover, officials

Iscadmitted on the stand *11ssthat they have done
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little to nothing to fix problems on the ground,
despite their knowledge that those problems may
be putting lives at risk.

The psvchological and sometimes physical harm
arising from these systemic deficiencies is
palpable. Unidentified and under-treated mental
illness causes needless pain and sulfering in the
form of persistent or worsening svmptoms,
decompensation.”  self-injurious  behavior, and
suicide. The skyrocketing suicide rate within
ADOC in the last two vears is a testament to the
conerete harm that inadequate mental-health care
has already inflicted on mentally ill prisoners,

6 Dec bation of

symptoms of mental illness and impaired

refers

mental functioning: it calls for a "more
structured or sheltered setting for more
intensive treatment interventions.” Burmns
Testimony ot vol. 1. 173,

In fact, as explained carlier, the court had a close
encounter with one of the tragic consequences of
inadequate mental-health care during the trial.
Over the course of the trial, two prisoners
commilted suicide, one of whom was named
plaintiff Jamic Wallace. Prior to his swicide,
defendants' expert, Dr. Patterson. concluded based
on a review of Wallace's medical records that the
care he had received was inadequate. Dr. Haney, a
correctional mental-health care expert. met
Wallace months before his death, while he was
housed in a residential treatment unit, and in his
report expressed serious concerns about the care

T Whall. ki

'5 Casc was cm

he was receiving,
of multiple syvstemic deficiencies.  Wallace
testified, and his records reflected. that mental-
health staff did not provide much in the way of
consistent psychotherapeutic treatment, which is

i from lications administ

d by nurses
and cursory ‘check-ins' with stafl. MHM clinicians
recommended that he be transferred to a mental-
health hospital, but ADOC failed to do so. His
psychiatrist at the time of his death testified that
the appropriate of

medically combination
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supervised out-of-cell time and close monitoring
when he was in his cell was unavailable due to a
shortage of correctional officers. As a resull,
Wallace was left alone for days in an isolated cell
in a treatment unit, where he had enough time to
tic a sheet unnoticed; because his cell was not
suicide-prool, he was able to find a tie-off point
from which to hang himself.

7 During their meeting, Wallace began 1o ery,
leaned over the interview table, and told
Dr. Haney, with tragic prescience, “[T]hs
place is killing me.” Joint Ex. 439, Haney
Expert Report (doc, no. 1038-1043) at 40,

The case of Jamie Wallace is powerful evidence of
the real, concrete, and terribly permanent harms
that inadequate  mental-health  care
inflicts on mentally ill prisoners in Alabama.
Without systemic changes that address these
pervasive and grave deficiencies. mentally ill
prisoners in ADOC, whose symptoms are no less

woefully

real than Wallace's, will continue to suffer,
2. Expert Wilnesses

Plaintiffs and defendants presented five experts in
the correctional mental health and correctional
administration ficlds.” By and large, experts from
both sides agreed that ADOC facilities are
suffering from severe systemic deficiencics that
are affecting the delivery of mental-health care.
For example, experts from both sides agreed that

ADOC  suffers from severe overcrowding:
correctional understaffing:  mental-health  stafl
shortages:  deficient  treatment  planning;

inadequate  psvchotherapy: inadequate use of
mental-health units: inappropriate placement of
gregation” 11571 cand i

tate use of

Lkt

segregation for mentally ill prisoners.

% In a separate order with an opinion 1o
follow, the court finds that four of the
experts’ methodologies survive Danbert
challenges. No objection was raised against
plaintifls’ expent Dr. Craig Haney.



Braggs v. Dunn

Defendants'
expert, Dr. Raymond Patterson, is a forensic
psvchiatrist who has worked for various state and
federal correctional mstitutions as a provider and
as a consultant. In preparation for his testimony,
he reviewed the individual plaintiffs' medical
records and deposition transcripts, visited and
conducted audits of six facilities. and reviewed
ADOC  regulations, MHM  policies and
procedures. MHM monthly reports, and other
expert reports, His conclusions regarding svstemic
deficiencies in ADOC's mental-health care system
largely tracked those of Dr. Kathryn Burns, one of
the plaintiffs’ experts: he credibly concluded that
ADOC needs more mental-health stafl: ADOC's
identification and classification of mental illness
are inadequate; MHM's unlicensed practitioners
should be supervised; treatment planning is
deficient: too few patients are gelling inpatient
care: ADOC should provide hospitalization as an
option for the most severelv ill patients: and
suicide prevention measures are inadequate.”

correctional  mental-health  care

9 Based on his review of medical records and
deposition testimony, Dr. Patterson also
offered his  opimons  about  whether

individual plaintiffs care was

However, because this is a case alleging
systemic inadequacies in the delivery of
mental-health care, the court need not
determine the adequacy of care for any
lar individual, Furth because
Dr. Patterson did not meet with any of the
by D,

plaintiils, and dey

Patterson’s  own  admission, are nol a

reliable source for determimng credibility

or making clinical diagnoses of an
individual, the court gives linle weight to
his opinions as to whether the care
provided to the individual plaintiffs was
adequate,

Defense expert Robert Avers is a correctional
administration experl who has been mvelved in
the California prison system for over 40 vears. In
preparation for giving his opinion, Ayvers reviewed
plaintiffs' expert reports, visited six facilities. and
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talked with ADOC and MHM stalT during those
visits. He agreed with plaintiffs' experts that
ADOC  facilities are  understaffed  and
overcrowded, He opined that ADOC's written
policies related to mental-health care seemed to be
adequate, However, he credibly explained that,
mainly due to the severe understaffing and the
lack of d he had o doubt
that correctional officers and mental-health stafl
were actually complyving with ADOC policies and
prov . He also concluded that ADOC was
not providing an adequate level of care to all
prisoners with mental-health needs.

Dr. Kathryn Burns, the chief psvchiatrist for the
Ohio  Department  of  Rehabilitation  and
Correction. is a correctional mental-health expert
for the plaintffs. To prepare for her testimony, Dr.
Burns visited nine major ADOC facilities. touring
housing units, mental-health treatment arcas, and
crisis cells; she held formal interviews with 77
prisoners and spoke to an additional 23 prisoners
at cell-front; she also reviewed documents such as
medical records, ADOC regulations. MHM's

quali {or ‘continuous  quality

-improvement

improvement' or 'CQI') and multidisciplinary-team
mecting minutes, suicide tracking sheets, and audit
results. Based on her review of this evidence, she

identified a wide range of problems n the delivery
of mental-health care, including: insufficient
mental-health staffing and correctional stafTing;

inadequate identification and classification of

q b + Tadi

mental illness; i

1i appoi q

cursory ¢

treatment plans, dearth of group counseling, and
inadequate use of mental-health umits:  and
inadequate response to self-injurious behavior and
mental-health crises. Dr. Burns credibly opined
that these inadequacies, separately and taken

I5xtogether, subject mentally ill *1185 prisoners to a

substantial risk of harm from untreated svmptoms,
continued pain and suffering, decompensation,
sell-injurious behavior, and suicide.
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Dr. Craig Haney, a professor of psyvchology at the
University of California Santa Cruz, is an expert
for the plaintiffs in the psyvchological effects on
prisoners of incarceration and particularly of
segregation. His testimony focused on the state of
segregation units and their impact on prisoners’
mental health, based on his visils to seven
facilities, interviews with numerous prisoners. and
review of documents such as  deposition
transcripts of ADOC and MHM personnel.
medical records, monthly statistical reports, and
quality-assurance documents, among others, He
testified that segregation units he saw were
"degraded. dilapidated. deplorable.” and that these
units and conditions have a significant negative
psychological impact on  prisoners. Haney
Testimony at vol. 1, 79. Furthermore, he explained
how ADOC's scgregation practices harm mental
health of all prisoners. and especially that of
prisoners who are already mentally ill.

Lastly, plaintiffs' expert Eldon Vail is a
correctional administration expert who has worked
in corrections for over 30 vears. Vail toured seven
prisons. spending a day at each, and conducted
confidential interviews with 42 prisoners. He also
reviewed ADOC polici A
minutes, reports and logs generated by ADOC,
deposition  testimony  of ADOC and MHM
personnel, and other documentary evidence. His
testimony  focused on  matters  of  prison
administration, including sccurity, staffing. and
behavior management. and the impact of these
factors on the provision of mental-health care and
on prisoners’ mental health. He credibly testified
that the level of correctional understaffing at
ADOC was so low as to be "shocking,” and that it

and pro

has cascading cffects on mental-health care:
inadequate  stafl’ to transport prisoners to
appointments and supervise treatment activities:

leq stafl’ to it oregation inmates,
who have higher suicide risks: and overcrowded
crisis cells filled with prisoners who feel unsale
due to viol in I-population dorms. Vail

Testimony at vol. 1, 34,
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v EIGHTH
STANDARD

AMENDMENT  LEGAL

The Eighth Amendment's prohibition on "cruel
and unusual punishments" extends to a State's

11 1 dieal

failure to provide mini ]
care that "may result in pain and suffering which
no one suggests would serve any penological
purpose.” Estelle v Gamble , 429 .S, 97, 103, 97
S.Ct. 285, 50 L.Ed.2d 251 (1976) : Harris v
Thigpen . 941 F2d 1495, 1504 (11th Cir. 1991)
("Federal and state govemnments
constitutional obligation to provide minimally
adequate medical care to those whom they are
punishing by i tion.").  The State's
obligation to provide medical care to prisoners
includes psvchiatric and mental-health care.
Rogers v Evans |, 792 F2d 1052, 1058 (11th Cir.
1986) ("Failure to provide basic psychiatric and
mental-health care states a claim of deliberate
indifference to the serious medical needs of
prisoners.”). The ‘basic’ mental-health care that
States must provide if needed by a prisoner
includes not  onlv  medication but  also

have a

psvchotherapeutic treatment, See Greason v. Kemp
. 891 F.2d 829, 834 (11th Cir. 1990) ("Even if this
case involved failure to provide psychotherapy or
psychological counselling alone, the court would
still conclude that the psychiatric care was
sufficiently similar to medical treatment to bring it
within the embrace of Estelle ."). The State's
obligation remains even if it has contracted with
private parties to provide medical care. West v
Atkins . 487 U.S. 42. 56, 108 S.C1. 2250, 101
L.Ed.2d 40 (1988). That is, the State is * 1159 liable
for the contractor’s unconstitutional policies and
practices if the contractor is allowed to determine
policy cither "expressly or by default.” Ancata v
Prison Health Servs., Inc. , 769 F.2d 700, 706 n.11
(11th Cir. 1985).

To prevail on an Eighth Amendment challenge,
plaintiffs must prove that prison officials acted
with deliberate indifference to serious medical
needs, Fstelle | 429 U.S. at 105-06, 97 S.Ct. 285,
This inquiry consists of both objective and
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subjective tests. The objective test requires
showing that the prisoner has “serious medical
needs." Estelle . 429 U.S. at 104, 97 S.CL 285, and
cither has already been harmed or been
i ated under posing a substantial
risk of serious harm." Farmer v. Brennan . 511
U.S. 825, 834, 114 S5.C1. 1970, 128 L.Ed.2d 811
(1994). Subjectively, a prisoner must show that a
prison ofTicial acted with deliberate indifference to
that harm or risk of harm: that is, the official must
have "known| | of and disregarded| | an excessive
risk to inmate health or safety." fd at 837, 114
S.Ct. 1970 ; see also Farrow v West , 320 F3d
1235, 1245 (11th Cir. 2003).

V. FINDINGS OF FACT AND CONCLUSIONS
OF LAW

In this section, the court first discusses the basis
for its finding that the plaintiffs have scrious
mental-health needs that require mental-health
treatment. The court then lays out the common
factors contributing to the substantial risks of
harm in ADOC: shortages of mental-health stafT,
understaffing  of correctional  officers, and
overcrowding. After that, the court proceeds
through seven different ways in which ADOC's
mental-health care system has caused actual harm
and a substantial nisk of serious harm; the
treatment of mentally ill prisoners at Tutwiler:
issues on which the court does not, at this time.
find for the plaintiffs; and the defendants'
knowledge of such harm and nisks. and their
failure to act in a reasonable manner to mitigate
those risks. The with a
discussion of the defendants' legal defenses based
on Ex parte Young . 209 U5, 123, 28 S.Ct. 441,
532 L.Ed. 714 (1908).

section  concludes

A Serious Mental-Health Needs

To prove an Eighth Amendment claim based on
inadequate  mental-health care, plaintiffs must
show that they have serious mental-health care
needs. A serious nced is "one that has been
diagnosed by a physician as mandating treatment
or one that is so obvious that even a lay person
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would casily recognize the necessity for a doctor's
attention.” Farrow v Wesr | 320 F3d 1235, 1243
(11th Cir. 2003). Thus, courts may find the
existence of serious needs even when prison stafl
have failed to recognize an inmate's need for
treatment. Danfey v Allen , 540 F3d 1298, 1310~
L1 (11th Cir. 2008) (finding that plaintiff, whose
requests to see a nurse had been rebulfed,
d lical need in that he had
difficulty breathing and swollen, burning eves, and
a fellow inmate brought his condition to the
attention of correctional officers), overruled on
other grounds , Randall v. Scotr , 610 F3d 701,
709 (11th Cir. 2010). A serious mental-health care
need was found where a doctor, nurse, and

ated a serious

correctional officials recognized that a prisoner
"engaged in sellf harm" and "showed outward
signs of mania and depression." Jacohy v. Baldwin
Cty . 596 Fed. Appx. 757, 763 (11th Cir. 2014).

One of the factors that courts consider in finding a
serious medical need is "whether a delay in
treating the need worsens it" Danley | 540 F3d at
1210, "The tolerable length of delay in providing
medical attention depends on the nature of the
medical need and the reason for the delay." Hill v.
Dekalb Reg'l Youth Det. Cor: . 40 F3d 1176, 1188
(11th Cir. 1994) (citation omitted). Factors

I19orelevant to determining *1190the tolerable length

of delay imclude the "seriousness of the medical
need." "whether the delay worsened the medical
condition." and "the reason for delay." Id at 1189,

Because this is a Rule 23(b)(2) class action lawsuil
challenging defendants’ actions "on [a] ground| |
that appllies] generally to the class"—that is,
defendants' provision of inadequate mental-health
care—the plaintiffs must show that serious
mental-health needs exist on a system-wide basis,
rather than on an individual basis."” Fed. R. Civ. P
23(b)2). As explained in the class-certification
opinion, the plaintiffs’ claim and the remedies they
seck are systemic, Braggs v Dunn , 318 FRD,
6352, 667 (M.D. Ala. 2016). In other words,
"plaintiffs sccking  adjudication  of
demands for particular individualized treatment."

are  not
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and any relief the court grants "would be
appropriate  for evervone subjected to the
substantial risk of serious harm plaintiffs claim
[ADOC's inadequate mental-health care system]
creates—that is, prisoners with serious mental
illness.” Jd. at 668,

10 Earlier in the litigation, this court certified
a class consisting of “persons with a
senous mental-health disorder or illness
who are now, or will in the Future be,
subject to defendants’ mental-health care
policies and practices in ADOC facilities,

and

Tutwiler Prison for Women" Hraggs v

Do, 317 FRD. 634, 640 (M.D. Ala

2016} {Thompson, 1.},

excluding  work-release  centers

It is clear that a number of prisoners in ADOC's
custody have serious mental-health needs, and the
issue is As a preliminary matter,
MHM places prisoncrs on the cascload only if
they have been diagnosed with a condition that
requires treatment. Therefore. all prisoners on the
cascload meet the legal requirement for having a
serious mental-health need. Prisoners on the
mental-health  caseload  have  wide-ranging
illnesses, such as bipolar disorder, schizophrenia,
schizoaffective  disorder. major  depressive
disorder, mood disorders, borderline personality
disorder, anxiety, and PTSD."

EH q
P .

1 The concept of "serious mental-health need'
in the Eighth Amendment context should
not be confused with ‘serious mental
illness,' a term of art in the mental-health
care ficld. As plaintiffs’ psychiatric expert
Dr. Bumns testified, ‘serious mental illness’
can be defined by three components: the
diagnosis, the degree of disability, and the
duration of the diagnosis or disability,
Certain diagnoses are by definition serious
mental illnesses, becouse they last a
lifetime  and  are

accompanied by

these

include  bipolar
schizoallective disorder, major depressive

disorder, schizophrenia,

disorder with psychotic featres, and any
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other diagnoses with psyehosis. Dr. Hunter,
MHM's medical director. agreed with this
assessment, lestifving that a person with
well-controlled  schizophrenia still has a
serious mental illness, because it requines
continued treatment, even il he or she is
only mildly impaired at the moment. Other
dingnoses. like amsiety and PTSD, may
reflect a serious mental illness depending
on the degree and dumtion of the
testified  that

definition  of

impairment.  Dr. Bums
ADOC's

SEroUs

administrative
mental  illness  tracks  this
understanding of serious mental  illness,
Sec Joint Ex. 88, Admin. Reg. § 602 (doc.
no, 1038-1039) at 11 (defining "serious
mental illness" as "[a] substantial disorder
of thought, mood, perception, orentation,
or memory such as those that meet the
DSM IV enteria for Axis [ disorders ...
land] persistemt and disabling Axis 11

1 disorders*}.  Accordi o

experts on both sides, treatment of serious

mental illnesses requires, at & minimum,

Indisciplinary efforts to i and
implement  interventions,  including
psychotherapy o ing, psychotropi

medications, and monitoring for signs of
progress, It
requires careful treatment planning and

decompensation  or also

maintaining medical records in order 10

ensure continuity of care.

Furthermore, the court heard testimony  from
multiple prisoners, both named plaintiffs and class
members, who clearly exhibited serious mental-
health needs. For example, plaintiff R.M. has been
diagnosed  with  paranoid  schizophrenia  and

1191 admitted *1191 that he is out of touch with reality:

he testified to what were obviously his delusions

ding his blood relati to three different
well-known terrorist figures and his owing billions
of dollars to the United States treasury. Similarly,
medical records made clear that plainuff Q.B, has
suffered from vears of delusion and hallucinati

i
he was on involuntary psychiatric medication
orders for vears while in ADOC custody. Lastly,
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as explained earlier. plaintifi Jamie Wallace'* had
been diagnosed with bipolar  disorder and
schizophrenia, among  other  mental-health
conditions, and he testified that he heard voices of
his deceased mother telling him to cut himsell® In
sum, plamtiffs presented more than sufficient
evidence establishing their serious mental-health
needs.

12 When the trial began, the court used full
names of prisoner-witnesses, but the parties
agreed 1o use initials afier Jamie Wallace's

testimony,

Because only prisoners with serious mental-health
needs have a e ble Eighth Amc

claim, when the court refers to ‘mentally ill
prisoners’ in this opinion, it is referring to only
those with serious mental-health needs.

B. Serious Harm and Substantial Risks of Serious
Harm Posed by Inadequate Care

In addition to showing a serious medical need.
plaintiffs must establish that they have been
subjected to serious harm, or a substantial risk of
serious harm—the second part of the ‘objective’
test under the Eighth Amendment jurisprudence—
as a result of inadequate mental-health care. Put
another way, plaintiffs must show that their
serious medical need, "if’ left unattended, 'poses a
substantial risk of serious harm." " Farrow v West |
320 F3d 1235, 1243 n.13 (1lth Cir. 2003)
(quoting Farmer v. Brennan , 511 U.S, 825, 834,
114 S.Ct. 1970, 128 L.Ed.2d 811 (1994) ).
Defendants may be held liable for "incarcerating
prisoners under conditions posing a substantial
risk of serious harm.” Farmer , 511 U.S, at 834,
114 S.Ct. 1970,

13 While courts have sometimes used the
“serions need” and "substantial nsk of
serions harm™ tests interchangeably, they

appear to be somewhat distinet the

Tserious  need”  requirement  examines
whether a prisoner has a medical problem
the “substantial risk of

serions harm™ test examines whether the
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defand

's on o or

of the medical need threatens serious harm
to the prisoner. OF course, a plaintift may
face o seriows medical need  becouse
defendants’
exacerbated a medical condition, =ee, e.g.,
Helling v McKinmey, 509 1S, 25, 113
2475, 125 LEd2d 22 (1993)

(concluding that prisoner’s claim based on

inattention  has caused or

5.CL

potential future effects of exposure 1o
tobacco smoke could be a viable Eighth
Amendment claim), but this does not
change the fact that the focus of the
“serious need” inguiry is the prisoner's
condition, while the "substantial risk of
serious  harm” ingquiry  focuses on  the

effects of inadequate health care.

The "serious harm" requirement “is concerned
with both the ‘severity’ and the 'duration’ of the
prisoner's exposure” to the harm, such that an
exposure to harm "which might not ordinarily
violate the Eighth A dment may nonethel
do so if it persists over an extended period of
time." Chandler v. Croshy |, 379 F.3d 1278, 1295
(11th Cir. 2004) (citation omitted). While mere
discomfort is insufficient to support liability. fd
Sunnccessary  pain or sulfering” qualifies as
serious harm. LaMarca v Turner , 995 F2d 1526,
1535 (11th Cir. 1993),

Plaintiffs may bring an  Eighth Amendment

hall to a condition that is al
serious harm on them at the time of the complaint
or to prevent serious harm which is substantially
likely to occur in the future—a substantial risk of

1y inflicting

serious harm. As the Supreme Court explained in

1192+1192 Helling v. McKinney , 509 U.S. 25, 113 S.Ct.

2475, 125 L.Ed.2d 22 (1993), a case in which a
prisoner challenged his prolonged exposure to
second-hand smoke. "a remedy for unsafe
conditions need not await a tragic evenl," because
"the Eighth Amendment protecis against future
harms to inmates,” even when the harm "might not
afTect all of those exposed” to the risk and even
when the harm would not manifest itself
immediately. fd at 33-34, 113 5.CL 2475, In other
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words. plaintiffs must show "that they have been
subjected to the harmful policies and practices at
issue, not (necessarily) that they have already been
harmed by these policies and practices." Dwnn v
Dunn . 219 FSupp.3d 1100, 1123 (M.D. Ala.
2016) (Thompson, J.). In the class-action context,
the plaintiff class must show that it, as a whole,
has been subjected to policies and practices that
create a substantial risk of serious harm. Braggs v
Dunn , 317 FR.D. 634, 654 (M.D. Ala. 2016)
(Thompson, J.).

Moreover, multiple policies or practices that
combine to deprive a prisoner of a "single,
identifiable human need," such as mental-health
care, can support a finding of Eighth Amendment
liability. Gates v. Cook , 376 F3d 323, 333 (5th
Cir. 2004) ("Conditions of confinement may
establish an Eighth Amendment violation 'in
combination’ when cach would not do so alone.
but only when they have a mutually enforcing
effect that produces the deprivation of a single,
identifiable human need such as food. warmth. or
exercise—for example. a low cell temperature at
night combined with a failure to issue blankets.")
(citing Wilson v Seiter . 501 U.S, 294, 304, 111
S.Cr. 2321, 115 L.Ed2d 271 (1991) ). The
Eleventh Circuit Court of Appeals has recognized
this 'totality of conditions’ approach in prison-
conditions cases. See . e.g. . Hamm v. DeKalb Cty.
. 774 F2d 1567, 157576 (11th Cir. 1985).

Mentally ill ADOC prisoners, defined here as
prisoners with serious mental-health needs, have
suffered harm and are subject to a substantial risk
of serious harm due to ADOC's inadequate
mental-health care. Based on the trial testimony.
the court [inds seven
inadequacy: (1) identification and classification of
prisoners  with mental illness: (2) treatment
planning; (3) psychotherapy: (4) inpatient mental-
health care units; (3) crisis care and suicide
prevention: (6) use of disciplinary actions for
svmptoms of mental illness; and (7) use of
segregation for mentally ill prisoners. In all seven
arcas, experts from both sides by and large agreed

interrelated  arcas  of
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about significant faws affecting mentally ill
prisoners.” MHM and ADOC stall also
recognized and corroborated the existence and
severity of these issues. Ewven Associale
Commissioner Naglich essentially agreed that
some of these were problems so significant that

I1oithey must be fixed as soon as possible, 1193

because lives are at risk.'" These inadequacics.
alone and in e tally ill
prisoners to actual harm and a substantial risk of
serious harm—including worsening of symptoms,

d isolation, ¢ d pain and suffering,

ion, subject

sell-harm and suicide.

14 The ‘stacked Swiss cheese’ analogy, well
healthcare  and  nisk-

management contexts, may be useful here.

known in  the

In this analogy, a layer of Swiss cheese
represents a mechanism 1o prevent harm,
and an error is a hole in that layer. Ideally,
cach laver is sufficiently redundant to catch
or ameliorate erors and 1o prevent holes
from lining up. However, if each hole is
oo big, erors from cach laver compound
and result in an inadequate svstem. See
James Reason, Humean Error: Models and
Maragement, 320 Brit, Med, 1. 768 (2000),
Applied 1o this context, each laver of
ADOC—
wdentification of symploms ab intake and

mental-health  care  within
referral; treatment planning; provision of
psychotherapy; inpatient care;, cnsis care;
and consideration of mental health in
prisoner placement decisions—is nddled
with too many holes 1o prevent mentally ill
prisoners from falling through the cracks,
Moreover, each lavers emor s
compounded by latent errors in inter-

related layers of care: for example,

! 2 app fail to
address @ sudden  deterioration in a
prisoner’s condition, which is worsened by
the lack of a properly functioning referral
system and 4 suicide-wateh protocol,

As discussed later, some of the policies and
practices affecting mentally ill prisoners
are determined by ADOC, others by
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MHM: for example, ADOC is responsible
for staffing decisions and placement of
in mental-health  units  and

Rreg MHM is ponsible  for
policies and practices in intake screening,

prisoners

the refermal system, treatment planning. and
psychotherapy. However, ADOC is sl
liable for policies and practices determined
by MHM, for three reasons. First, ADOC's

P i 7

lth staffing,
correctional  stalfing, and overcrowding
have direetly impacted MHM's policies and
practices, such as frequently delaved and
cancelled counseling sessions and the use
of LPNs 1o conduct intake screening,
Second, for some of the practices, ADOC
authorized MHM 1

determine them on its behalf by contracting

has  expressiy
out its constitutional obligation o provide
mental-health care. Third, even when
ADOC has not expressly authorized MHM
to make these policies—that is, when
MHM's policies and practices contravene
ADOCs
contractual requirements—ADOC through
its lack of oversight has de facto delegated
its decision-making authority 1o MHM. See

sdministrative  regulations  or

Ancata v Prison Health Servs, Inc.. 769
F2d 700, 706 {1lth Cir. 1983)
(holding that "whe[n] a govermmental

nll

entity delegates the final authority 1o make
decisions,” cither expressly or by default,
then "those decisions necessarily represent
official  poliey” in the comtext of
contracting out medical care for prisoners).
Therefore, the court finds that ADOC is
liable for the policies and practices
described here, despite the fact that MHM
is the entity providing mental-health care
and determining some of the policies and
practices related to mental-health care.

1. Contributing Conditions

Three conditions contribute to  all of the
deficiencies in ADOC's treatment of mentally ill
prisoners: understaffing of mental-health care
providers, understaffing of correctional officers,
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and overcrowding.'” Associale Commissioner
Maglich and defendants’ expert wi largely
agreed with plaintiffs that these conditions present
significant challenges to the system today.
Correctional and mental-health understafTing, both
alone and in bi impose
of serious harm to mentally ill prisoners, and
overcrowding compounds these risks.

1al risks

16 Defendants advanced a few versions of the

argument that variability across different
negates  ADOC's  linbil)
defendants argued that experts vi
seven, eight, or mine facilities instend of

facilities

ing

visiting all 15 facilities renders their
opinions irelevant or ot reliable; that
certain [acilities are not as overcrowded as
others: and that plaintiffs did net prove that
every single frcility suffers from a shortage
of ensis cells. As explained in  the
commonality and typicality analyses in the
class certification opinion, Broggs v D,
317 FRD. 634, 655-66 (M.D. Ala. 2016),
evidence of sysiemic practices thal may
have differing levels of impact at different
facilities may establish lability against
ADOC: mentally ill prisoners are subject to
a substantial nisk of serious harm from
ADOC

facilities no matter where they are housed

practices that are common in

cumrently. because they may be housed in
any of these faeilities in ihe Tuure due
ADOC's and  unpredictable
transfers of prisoners across fcilitics,

Trequent

a. Overcrowding

ADOC facilities are significantly and chronically
overcrowded. Publically available information on
ADOC's inmate population and capacity plainly
layvs out the magnitude of overcrowding: ADOC's
September 2016 monthly statistical report states
that ADOC held 23.328 prisoners in facilitics that
are designed to hold only 13,318; this brings the
occupancy rate to over 175 %. PL Ex. 1260,
September 2016 Monthly Statistical Report (doc.
no. 1097-19) at 2, 4.7 Plaintiffs' expert Vail

1194testified 1194 that the magnitude of overcrowding
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in ADOC is the worst he has seen in his career in
corrections and consulting for other correctional
svstems across the country, According to Vail,
California, whose overcrowded correctional
svstem  was found to be unconstitutional,
approached an occupancy rate of 170 %: a three-
Judge court subsequently ordered the State to
lower the occupancy rate to 137.5 %, a target rate
that was affirmed by the Supreme Court, Brown v
Plata , 563 U S, 493, 539-42, 131 5.Ct. 1910, 179
L.Ed2d 969 (2011). The sheer magnitude of
overcrowding within ADOC has meant that some
ADOC facilities, including Kilby, Bibb, Staton,
and Easterling, house more than double the
number of prisoners they are designed to hold. P1.
Ex. 1260, September 2016 Monthly Statistical
Report (doc. no. 1097-19) at 4. Even maximum-
security facilities use open-bay dormitories filled
with wall-to-wall rows of double bunk beds,
holding up to 240 prisoners in a single room,
where officers do not have a line of sight on most
of the prisoners they are assigned to supervise.

17 Parties have put forth evidence regarding
Alabama  Prison

Initiative, a proposal by the now-former

the Transformation
Governor to build new prisons. At this
point, the court does not see anv need o
determine the effects of the proposal,
because the case ot hand asks the court 1o
evaluste  whether the current state  of
mental-health care in existing ADOC
[acilities is constitutionally  inadequate,
rather than whether a hypothetical svstem

of mental-health care in new prisons would

be adequate.
b. Mental-Health UnderstafTing

ADOC has maintained mental-health staffing
levels that are chronically insufficient across
disciplines and facilitics. Wiiness afler wilness
identified  significant mental-health  stafling
shortages as one of the major reasons for ADOC's
inability to meet the rising mental-health care
needs of prisoners. Most significantly, Associate
Commissioner for Health Services Naglich
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admitted that MHM has been understaffed since
2013 and remains understaffed today. MHM's
program director Houser stated bluntly that MHM
staffing shortages make it difficult to "do the work
required under the contract.” and that the current
caseload for MHM staff does not meet an
"acceptable standard.” Houser Testimony at vol. 2,
24-25.

Over the course of the trial, evidence showed that
the mental-health caseload per MHM provider has
been increasing since 2008, largely due to three

(1) an & ing number of prisoners
with mental-health needs across ADOC: (2)
multiple budget cuts over the wvears; and (3)
ADOC's long-time refusal to increase the
authorized number of mental-health stall positions
despite repeated requests from MHM, even when
an initiative to transfer some of the caseload to
ADOC staff—so-called 'blending of services'—
was not implemented as planned. '

18 After vears of refusing o increase stalling,
ADOC approved a small siaffing increase
in September 2016, shorily before the trial
in this case, when it extended the contract
with MHM for another year However,
both Associate Commissioner Naglich and
MHM's program director Houser testified
that understaffing has persisted despite the
recent increase.

ADOC's prisoner population has had inc

needs for mental-health services over the last
decade. As multiple MHM providers and expert
wilnesses from both sides testified. ADOC's
prisoner population has become more mentally ill
over the last decade, both in terms of the number
of individuals who need mental-health care and in
terms of the acuity of mental-health care necds.
MHM's medical dircctor, Dr. Hunter, testified that
the number of prisoners receiving regular mental-
health services within ADOC (also known as
being 'on the cascload') has been increasing since
2003, which has been "conceming” and "tax [ing

119shis] ability to adequately do" what *1195he Is

required to do under the contract. Hunter
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Testimony at ___. (For transcripts that are not vet
finalized, the court leaves the page numbers
blank.) He also explained that, since 2003, the
number of prisoners coming into the system with
severe mental illness has been increasing. MHM's
own documents showed that between 2008 and
2016, the mental-health caseload increased by 25
% across all facilities. Pl. Dem. Ex. 25, Pricing.
Caseload and Staffing Comparison Over Time
(doc. no. 1071-5).

As the need for mental-health services has been
increasing substantially, MHM and ADOC have
been hiring fewer and fewer providers over the
vears, exacerbating the stafling shortage. In 2009,
ADOC reduced MHM's compensation under the
contract and the number of authorized positions to
be hired by MHM. In 2013, the state legislature
further reduced ADOC's mental-health care
budget by 10 % ADOC and MHM then re-
negotiated their 2013 contract to reduce the
previously  agreed-upon  "minimum  required
staffing.” cutting close to 20 full-time equivalent
positions. Naglich Testimony 2-211: PL. Dem. Ex.
140, MHM Staffing Increase Chart (doc. no.
1148-39); see afso Pl. Dem. Ex. 23. Pricing.
Cascload, and Staffing Comparison Over Time
(doc. no. 1071-3). During that same contract
renewal period, ADOC and MHM also reduced
the number of positions that are covered by the
contractual 'stafTing rebate’ provision. under which
MHM must pay back ADOC if it does not fill all
authorized positions. In other words, the revision
allowed MHM to leave clinical stafl’ positions
unfilled without being penalized, even though the
overall number of authonzed positions had already
been reduced. Houser described this latter
modification as a way to make the reduction in
payment and staffing under the contract "more
palatable for MHM." Houser Testimony at vol. 1.
49.

Another driving force behind MHM's mental-
health understafling is ADOC's failure 1o
implement the ‘blending of services' initiative
successfully. Houser explained that this initiative
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was established in 2009 in response to ADOC's
reduction in both the amount it would pay to
MHM under the contract and in the stafTing
provided for in the contract: MHM's caseload
would be reduced by transferring treatment of
prisoners with lower-acuity mental-health issues
1o ADOC's psvchological associates: the iitiative
was an "attempt to make sure that the inmates
received mental health services” despite the
staffing reduction and increasing caseloads,
Houser Testimony at vol. 1, 14, However. ADOC
failed to implement the initiative across its
facilities: MHM's staffing was reduced. but at
many facilities, psvchological associates did not
take over any cascload from MHM. Naglich
explained that, because some wardens were
resistant to letting psychological associates carry
significant caseloads, MHM stafl’ remained
responsible for most of the patients, even though
there were now fewer MHM providers than
before. Houser testified that blending of services is
not currently happening anywhere in ADOC in the
way it was designed to happen, despite MHM's
reduced staffing levels. ADOCs chiel clinical
psvchologist Dr. David Tytell admitted that the
initiative has failed to work. However, ADOC has
not restored MHM's staffing to the pre-2009
level."”

19 Chronie mental-health understaffing is also
compounded by vacancies that are left

unfilled for many months,

The result of ADOC's refusal to increase MHM's
staffing level or even to restore staffing to the pre-
2009 level has been chronic shortages of mental-

1onhealth care 1196 providers, Dr. Hunter testified

that the staffing shortage has had a significant
impact on scheduling of psvchiatric visits and
medication management, Several mental-health
counselors testified that their cascloads have
soared; Houser testified that MHP cascloads at
some facilities have been twice what they should
be, which is "never an acceptable standard."
Houser Testimony at vol. 2. 25 Increasing
cascloads due to understafling have also led to a
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high tumover ratc among stafl: according to
Houser, stafl resign because of their frustration
with increasing caseloads, leaving the rest of the
stafl’ with even higher caseloads: recruiting also
suffers | of the overwl cascloads

1

that mental-health staff are expected to manage,
MHM's monthly operating report submitted to
ADOC for May 2016 described the problem in
stark terms: "Mental health caseloads are running
high at many of the facilities. Stafl’ has attempted
to accommodate the increased numbers, however
quality cannot be mamtained al current stafTing
levels." Joint Ex. 343 (doc. no. 1038-702) at 19.
As explained in more detail in the following
sections, this understaffing also has prevented
MHM from providing care that complies with
ADOC's administrative regulations. the contract,
and professional standards for minimally adeqy
care in a prison system.”’

20 Examples of inadequate care caused by
mental-health shortages include: lack of
timely provision of counseling services;

planning,  and

inadequate momitoring of suicidal patiems
as well as those housed in mental-health

units and segregation units

inadequate  treatment

Not surprisingly, experts from both sides opined
that ADOC does not have a sufficient number of
mental-health stafl for a svstem of its size. Dr.
Patterson. the defense expert, concluded based on
his review of medical records and site visits that
ADOC's mental-health care system is significantly
understaffed. Plaintiffs' expert Dr. Burns agreed
with this asscssment based on her review of

lical Is and MHM i
revealed that caseloads for psychiatric providers
and counsclors were too large to allow for
sufficient counselling or therapeutic  group
activities. Dr. Burns concluded that ADOC needs
more psvehiatric stafl, psyvchologists. registered

I records, which

nurses, and activity technicians.”'

21 Dr. Burns also testified that the mental-
health staffing requirements in a 2001

settlement agreement between ADNOC and
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a class of male prisoners provide a helpful
benchmark for adequate stafling levels. See
Order Approving Settlement Agreement,
Bradley v Harrelson, Mo, 2:92-¢v-T0
(M.D. Ala. June 27, 2001) (Albrtion, 1),
ECF No. 412. Dr. Bums explained that
while the number of ADOC prisoners in
need  of
inereased since the Bradley setilement,
ADOC has entered into mental-health

coniracts that provide significamly fewer

mental-health  services  has

high-level practitioners, as well as more

practitioners  with  lower  levels  of
qualification, compared to the Brodley
requirements, For example, under Bradiey,
ADOC was required o provide eight
20,600

five

psychiatnsts  for  approximatcly

prisoners,  today, it emplovs
psychiatnists for close 1o 24,000 prisoners,

While the staffing requirements derived

from an out-of-court settlement do not set a

| floor for mental-

health care, the companson with the

Bradley setlement is relevant, though not
dispositive, for determining whether the
current staffing levels are adequate,

office—which  exercises
but  does not
directly provide care in Alabama—has repeatedly
raised mental-health understaffing in the annual
linical ~ contr phi reports
(hereafler ‘contract-compliance reports') sent lo
Associagte  Commissioner Naglich's Office of

MHM's  corporate
contract-compliance  oversight

review

Health Services. Starting in 2011, each annual
contract-compliance report included infe

staffing  shortages, “"compromising [MHM's|
ability to provide monthly follow-up for all
caseload inmates." PL. Ex. 1190, 2011 Contract—
Compliance Report (doc. no. 1070-8) at 15. The
2013 report also noted the impact of the stafTing
reduction that vear. stating that "[d]espile the
increase in the size of the caseload across ADOC,
MHM's contract has been compressed to include
significant stafTing cuts at all sites." Pl. Ex. 114,
2013 Contract-Compliance Report  (doc. no.
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1070-4) at 1. The report also warned that. at
Donaldson, where one of the two male residential
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ADOC has reported an ever-increasing shortage of
ional oflicers in its annual reports and

treatment units 15 located. "|c|urrent stafTing
pattern does not support the delivery of adequate
services to inmates and that thev have been
reduced to providing minimal and ‘triage-based'
services rather than effective and thoughtfully
planned treatment.” /d at 5. In 2016, MHM
reported significant backlogs in treatment and
staffing shortages at Donaldson and Bullock, the
two male facilities that house ADOC's most
seriously ill mental-health patients, Pl Ex. 115,
2016 Contract-Compliance Report (doc. no.
1070-5). Even afler the partial staffing increase in
September 2016, Houser stated that MHM
remains understaffed and pointed to mental-health
understafTing as a cause for a plethora of issues,
including insufficient identification of mental
illness at intake and referrals: missed counseling
ts and group sc and inadeq
monitoring of prisoners in mental-health crises.

appoi
PP

Based on Associate Commissioner Naglich's
testimony and other evidence, the court finds that
MHM has been consistently and significantly
understafTed at least since 2013, and that it is still
understaffed even afier ADOC approved a small
staffing increase in September 2016 as parl of its
ong-vear contract extension.

¢. Correctional UnderstafTing

In addition to mental-health understaffing and
overcrowding, a  signilicant  shortage  of
correctional officers also hinders the delivery of
mental-health care and poses a substantial risk of
harm to prisoners who need mental-health care. As
with mental-health staffing shortages, witness
after witness, including both defendants, testified
that a significant shortage of correctional ofTicers
has been one of the biggest obstacles to providing
mental-health care n ADOC. In  Associale
Commissioner MNaglich's words, the problem of
insulTicient mental-health staffing is "compounded
by" the lack of sufficient correctional staffing at
ADOC. Naglich Testimony at vol. 2, 208,

casetext

monthly operating reports since 2006, In 2010,
ADOC summarized that "[c]orrectional stafTing
continues to fall short of required levels—
impacting the inmate to officer ratio and overtime
necessary to cover essential posts,” and reported
that the shortage rate was 12.2 % at close-custody
(highest security) facilities and 21.2 % at medium-
securily facilities. Joint Ex. 463. Vail Expert
Report (doc. no. 1038-1048) at 39 (quoting
ADOC Annual Report FY 2010). Essentially the
same statement regarding the officer shortage
appeared in every annual report until 2013, when
the shortage rate across facilities shot up 1o 43.3
%. The report in 2015 showed officer shortage
rates of over 25 % at 13 of the 15 major prisons
and over 50 % at six of those: the highest was 68
% at Bibb. Donaldson was barely under 25 %
only one prison. Hamilton, the facility for the
elderly and the infirmed, was below 25 %, fd. at
3940 (citing ADOC Annual Report FY 2013,
2015). As of September 2016, ADOC reported
having filled only about half of the authorized
positions for correctional officers. Pl Ex. 1260,
September 2016 Monthly Statistical Report (doc.

[19sno, 1097-19) at 16 (showing 51.1 % overall *1198

staffing level).” The staffing level continued to
drop throughout 2016, according to Associate
Commissioner of Operations Grantt Culliver,

22 Throughout the tral, there was confusion
as to how ADOC defined ‘authorized
positions’  for the purpose of deriving
shortage rates published in their annual
reports, defendants’
ADOC's chief of staff Steve Brown finally
clarified that the number of authorized

During  the case,

positions was determined based on o
staffing mtio of 1:6 or 1:7, which were
ratios that ADOC considered close enough
1o the "ideal” ratio of one correctional
officer for every five inmates. However, as
plaintiffs’ expert Eldon Vail and ADOC
officials staffing

explained, adequate

numbers cannol be caleulated by simply
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dividing the inmate popalation by the prison  systems that host training  for
stafling mtio that is deemed to be ideal: comectional officials in their own facilities,
by-facility as ADOC has done.

rather, it requires a facility
d inati that id
variables, such as the layout and design of

UnderstafTing has been a persistent, svstemic
problem that leaves many ADOC facilities

the facilities. level of secunty, level of

programs and activities, and state and local incredibly  dangerous and out of control.
standards and statutes. Vail also explained Defendants’ correctional  administration  expert
that 1:3 is not an "ideal” ratio but likely the Robert Avers observed multiple high-security
average of stafling ratios from state units not being monitored at all and an entire unit
correctional systems that responded 1o a al Bibb overseen by a single control booth officer
survey conducted by the Association of and a single officer on the floor: he opined that

Sute Corvectional Administralors. The such understaffing was "not acceptable. Avers

Testimony at . Plantiffs'  correctional
administration expert  Vail agreed with this
conclusion and elaborated that many facilitics are
struggling to  have sufficient numbers of
correctional officers to station at least one officer

ratios also do not take multiple shifts and
leave time ity account. Therefore, while
ADOC relied on the authorized position
numbers derived from such calculations in
its annual reports, the shortage rates in
those reports are not reliable indicators of

T per  dorm—including  the  highest-security
measure change in staffing over time, facilities. such as Holman and Kilby. Not
However, as shown later, there is ample surprisingly, a severe shortage of officers leads lo
evidence, both from expert testimony and dangerous and violent conditions, especially in
ADOC  stafl's testimony, that ADOC high-security  facilities  with  overcrowded
sulfiers from a serious correctional staffing dormitorics.”” In these conditions. prisoners and
shortage. correctional officers alike are justifiably afraid for
It is alarming  that ADOC  has not their safety—a jarring image that many prisoner-
conducted any staffing analysis in the last witnesses and experis painted in their testimony.
decade 1o determine exactly how many For c_‘amplc‘ class member M.P, who is now
officess®are, uteded 1o ity - dfficals and housed in Ventress. staled repeatedly how

prisoners safe within its facilities. It is also da“gcmus it was 1o bein gcncral-pupulalion

dorm at St. Clair; he was enormously relieved to
be transferred to another prison.” Multiple experts

alarming that ADDC's own reports have
been  relving  on authonzed-position
numbers based on rudimentary ratios that

Ao o kb oto: conssdaakion I - adial 1osalso *1199testified that during their site visits,

Tayouts of facilities. This failuse to conduet prison officials did not allow them to enter certain
any stafling analvsis is all the more parts of the prison. such as the second and third
troubling because at least one ADOC tiers of the Holman segregation unit and a whole
official, Associate Commissioner Grantt half of Bibb, because the officials could not
Culliver, has the expertise 1o conduct guarantee 1|1cirsg|['c]'\-_:=

stalling analvses and has been trining
25 Vil explained that ADOC's use of open

domitories in maximum-secunty facilities

other state comectional officials on how 1o
conduct  saffing  analyses. Vil  also
testified that it is net resource-intensive 1o is almost unheard of in corrections.

obtain a stafling analvsis from the National M The witness's fear is well-warranted: St

ty in ADOC,
accounting for a quarter of assaults with

Institute of Corrections, since the Institute

Clair is the most violent f
provides grants and other resources to state

serious injuries within the system, while

casetext
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housing only 4 %a of ADOC prisoners. PL
Ex. 1260, September 2016 Monthly
Statistical Report (doc. no.1108-37) w 4,
12,

25 In fact, although the court has visited a
number of prisons over the vears, the
United States  Marshals
consultation with defense counsel, advised

Holman

Correctional Facility in this case due to

Service, in

agninst  the courls wvisit fo

safety concems,

As a result of the officer shortage, ADOC has an
exceedingly high overtime rate. Overtime rate
refers to the proportion of the number of hours
worked by correctional officers as overlime
compared to the total number of hours worked. A
high overtime rate undermines security and officer
morale, which in turn has negative implications
for mental-health care. ADOC's chief of stall
Steve Brown admitted that the current overtime
rate of over 20 % is not sustainable in the long
run. because it decreases retention of officers and
i the ber of disciplinary actions
against officers. Multiple vulnerability analyses—
ADOC's internal critical assessments of each
facility's risks—also  found  that
mandatory overtime and overuse of overtime have
alfected stall morale and contributed to high
turnover rates. PL. Ex. 146, Bullock Vulnerability
Analysis (doc. mo. 1087-3). Pl Ex. 185,
Donaldson Vulnerability Analysis (doc. no. 1087~
6), Pl Ex. 204 Elmore Vulnerability Analysis
(doc. no. 1087-8).

security

26 A related issue is the new st of staffing
ratios that ADOC Chief of Staff Brown
presented duning the tnal, which counted
overtime  hours  performed by existing

| officers as | officers.

These ratios are also misleading. First,

according 1o plaintifis  expert  Vail,
ting ime hours as additional full-
time comectional officers is not  the

standard practice 1o determine whether
Second,

these mtios do not take mto consideration

| staffing is

casetext
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that officers working overtime are less
effective than officers working standalone
shifts, or that the overtime mte in ADOC is
high compared 1o
cormectional svstems, especially in fa 5
such as Donaldson, Kilby, St Clair,
Tutwiler, Draper, Holman, Bullock, and
Easterling, Def. Dem. Ex. 19 (doc. no,
1148-60) (showing the eight facilities with

other

extremely

15 % or higher overlime mie)
the authorized-
discussed  above,

these rutios do not account for the fact that

Furthermore, as  with

position  caleulations
many ADOC facilities are designed with
littke direct line of sight from officer
stations into prisoner living areas, and have
dorms with rows and rows of bunk beds
obstructing officers’ views; both factors
require higher officer-to-inmate ratios than
facilities with better line of sight or fewer
bunked dorms.

Lastly, even if the court were to accept the
caleolated by
Brown's stafl’ as accurate, only two of the
14 facilities meet the T:1 (for medium
custedy) or 6l

current  staffing  ratios

(for close custody)
thresholds. In other words, even using this
overly inclusive metnic to measure stalfing
sufficiency, ADOC  is
understaffed.

significantly

This chronic and severe correctional understaffing
has compromised mental-health care in many
ways. Most significantly, as discussed in more
detail in Part V.B4, correctional officers are
needed to provide security for mental-health
programming and escort prisoners from their cells
to appointments if they are not in general
population. Due to insufficient correctional
staffing, appointments and group activities arc
frequently canceled and delaved. significantly
impairing  MHM  staff's ability to provide
treatment, See, e.g. , Pl Ex. 115, 2016 Contract—
Compliance Report (doc. no. 1070-5) at 3 (MHM
stalf not being able to access patients at Bullock,
Donaldson, Holman, St. Clair. and Staton duc to
correctional staffing shortages, and expressing
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concern about their own safety at five facilities):
Pl Ex. 105, 2014 MHM Implementation Review
Report (doc. no. 1070-3) at 3 (20 to 70 % of
mental-health app were led due to
correctional officer shortages at the Donaldson

1200residential treatment unit in 2014), Based *12000n

the testimony of Avers. one of the defense experts,
and almost all MHM providers and managers who
testified, the court is convinced that the
correctional staffing level falls intolerably short of
providing adequate care to prisoners who need to
be escorted to their mental-h i

Ith apy

Second, understalfing impacts  correctional
officers' ability to supervise mentally ill prisoners
effectively. According to plaintiffs’ expert Vail,
understafTing compromises overworked
correctional officers' alertness and  ability to
respond to incidents, crises. and emergencies, and
to exercise the patience and restraint necessary to
supervise mentally ill prisoners. This effect is even
more pronounced in segregation and crisis cells,
Without sufficient correctional stafl. officers are
unable to check on prisoners isolated from the rest
of the population as frequently as they must in
order to guarantee their safety. As a result,
decompensating prisoners go unnoticed, leading to
extended suffering without access to treatment,
and more frequent crisis situations,

Correctional  understaffing, combined  with
overcrowding, also has a more dircet impact on
prisoners’ mental health, The combination of
overcrowding and understafling leads 1o an

d level of viol . both b of the
difficulty of diffusing tension and violence in an
overcrowded open-dormitory setting. and because
of the lack of supervision by correctional officers,
See Pl Ex. 1260, ADOC September 2016
Monthly Statistical Report (doc. no. 1108-37) at
12 (reporting nearly 200 assaults with serious
injuries and seven homicides in the fiscal year
ending in September 2016). According to Dr
Haney, plaintiffs' expert on cc ional mental
health and solitary prisoners’
legitimate fear of violence is a common source o

confinement,
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anxiety and mental instability: for prisoners who
already  suffer from mental illnesses. this
environment  increases  their  likelihood of
decompensation. The level of danger and lack of
control arising from overcrowding and insufficient
staffing also contributes to a punitive culture, in
which officers prioritize security concemns over
mental-health treatment and are quick to treat
mental-health symptoms as behavioral problems;
dealing with viol and also diverts
correctional resources away from regular mental-

health programming and treatment. Untreated or
undertreated mental illness in tum creates a
greater need for mental-health serviees, provision
of which is limited by the very shortage of officers
that created the increased need i the first
instance. Furthermore., mental-health problems are
much more likely to go unnoticed in overcrowded
and understaffed prisons. because correctional
officers who are spread too thin are less likely to
notice any unusual behavior by a paricular
prisoner. These observations made by Dr. Haney
all rang true in the evidence before the court.
Lastly, as Dr. John Wilson, a psychologist who
serves as one of the directors of MHM's national
Clinical Operations Department. explained 1o
MHM's program director Houser, "experience and
rescarch” confirm that suicides tend to increase
with overcrowding, and "basic unrest at a systems
level” can cause a spike in suicides. Pl Ex. 1224,
October 1, 2015 Email from Wilson to Houser
(doc. no. 1117-24) at 2. In fact, the suicide rate
within ADOC has more than doubled in the last
Iwo vears. as 'unrest al a svstems level' continues
to plague ADOC faciliies. Taken togeth

ADOC's low correctional-staffing level, in the
context of its severely overcrowded prisons.
creates a substantial risk of serious harm 1o

mentally ill prisoners, including continued pain
and suffering. decompensation. self-injury. and

1201 suieide.* 1201 2, Identification and Classification of

Prisoners' Mental-Health Needs
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As one expert put it, ADOC's mental-health care
svstem "falls apart at the door": the system fails to
identify and classify appropriately those with
mental illnesses. and the effect of this under-
identification cascades through the svstem. Haney
Testimony at vol. 1, 30, Because of inadequate
identification  and  classification.  seriously
mentally ill prisoners | ish and dece

in ADOC without treatment, ending up in crisis
care and engaging in destructive—sometimes fatal
—self-harm.

Timely identification and appropriate
classification of prisoners with mental illness are
essential to a functioning mental-health care
svstem. As experts explained, and as common
sense  would dictate, mental-health  treatment
cannot begin unless providers are aware of who
needs treatment and for what. Failure to identify
those who need mental-health services denies
them access lo v (reatment, ing a
substantial risk of harm to these who remain
unidentified. See LaMarca v Tirner , 995 F2d
1526, 1544 (11th Cir. 1993) (allirming conclusion
that svstematic denial of access to treatment
constitutes deliberate indifference to a serious
medical need).

a. Inadequate Intake Process

ADOC's system for identifying prisoners with
mental  illness  is  significantly  inadequate.
According to  three experis—defense  expert
Patterson and plaintiffs' experts Bums and Haney
—the percentage of prisoners within ADOC with
mental illness (referred to as the 'prevalence rate’)
is substantially lower than the national average:
the average rate of mental illness for men in
correctional svstems ranges between 20 % and 30
Y. ADOC's prevalence rate is between 14 % and
15 %. See Joint Ex. 346, Junc 2016 MHM
Monthly Statistical Report (doc. no. 1038-708) at
1.

As experts from both sides testified, ADOC's
prevalence rate is abnormally low and reflects that
the system is under-identifving prisoners with
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mental illness. Defense expert Dr. Patterson
explained that experts do not expect to see much
vanation in actual prevalence rales across
correctional systems, and that he has not seen
anything that suggests that ADOC would have a
lower prevalence rate than other correctional
svstems for anv reason other than under-
identification. Dr. Burns agreed and explained that
it is highly likely that the abnormally low
prevalence rate is due to under-identification,
rather than because Alabama prisoners have fewer
mental-health issues compared to those in other
States. She added that she does not know of any
States that have lower prevalence rates than
Alabama. that  ADOCs  actual
prevalence rate for mental illness actually tracks
the national figure of between 20 % and 30 %,

Assuming

somewhere between 1,200 and 3.600 prisoners
should be receiving mental-health care but are not,
because between 5 % and 15 % of ADOC's 24,000
prisoners have not been identified as having a
mental illness,

A closer examination of the two main processes of
identifving prisoners with mental-health care
needs—intake and referral—sheds light on why
ADOC's prevalence rate is so low. First, ADOC's
mental-health screening process at intake fails to
identify a substantial number of prisoners with
mental-health issues. Licensed practical nurses,
who have very limited training. are responsible for
conducting mental-health screening for prisoners
at intake at Kilby (for all male prisoners) and
Tutwiler (for all female prisoners). Mo higher-
level provider supervises the LPNs during the
intake process. The intake LPN fills out forms and

prisoner for further examination by a psychiatrist
or a nurse practitioner. If the LPN determines that
a prisoner does not need to be referred to a
psychiatrist or nurse practitioner, a mental-health
code of MH-0, denoting no need for mental-health
care, is entered into the system. Prisoners who are
designated as MH-0 by an LPN do not receive

any further cvaluation or any mental-health
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treatment unless referred to mental-health services
later by a stall member or the prisoners
themselves. On the other hand, if the LPN refers
the prisoner for evaluation, a psychiatric provider
c r‘ an ey di is il
appropriate, and assigns a mental-health code,
which determines the level of care the prisoner
subsequently receives and ranges from MH-0 (no
mental-health need) to MH-6 need of
hospitalization).”’

1

gives a

(in

27 Associate Commissioner Naglich testified
that psychological associates, who have
master’s degrees in counseling and are
employed by ADOC, also have the ability
1o refer prisoners to psvchiatric providers
at intake. However, other evidence

suggested that this mrely, if ever, happens,

Dr. Hunter explained that ADOC's intake

process, which involves  psvehological

tests, is o parallel ack w0 MHMSs
screening process, and that they do not
overlap; the court interpreted this to mean
that ADOC's psvehological associates do
not interact with psveliatric providers on
the MHM side for further evaluation of
prisoners. In addition 1o Dr. Hunter's
testimony, no documentary evidence could
be found 1o suppont Naglich's assertion that

s i do refer

for further examinations during the intake
process. See alse Joint Ex. 100, Admin.
Reg. § 610 (doc. no. 1038-122) (detailing
the mental-health screening process 1o be
conducted by the contractor stafl), Given
Dr. Hunter's familianty with the intake
process and the lack of any documentation
of psvehological associates’ referrals, the
court finds that the initial intake process is
primarily or entirely done by an LFN,

Experts from both sides agreed. and the court
finds. that the intake sereening process conducted
by an LPN without any on-site supervision by a
higher-level provider contributes to  under-
identification of prisoners with mental illness.
This is because LPNs, who only have 12 to 15
months of general medical training—very little of
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which may be related to mental health—are not
qualified to assess the presence or acuity of mental
illness symptoms based on information obtamed
during the intake process. Intake forms that LPNs
fill out include questions that require clinical
assessments, rather than  simple
questions based on physical observations. See
Joint Ex. 85, Admin. Reg. § 601 Mental Health
Forms and Disposition (doc. no. 1038-106);
Bums Testimony at vol. 1. 44-45. According to
the experts, LPNs are not qualified to make such
linical ts. M er, although LPNs
may make referrals based on self-reported
svmptoms of mental illncss, a proper intake
system cannol solely rely on self-reporting 1o
identify  mental-health needs. As Dr.
lestified, the use of unsupervised LPNs for intake
mental-health screening presents an "obvious” risk
of under-identification. Burns Testimony at vol. 1.

NES=0r=no

Burns

120361-62.7 #1203 The use of inadequately supervised

LPNs for intake is compounded by msufficient
mental-health staffing, Houser testified that MHM
does not have sufficient staffing or space to
conduct mental-health screenings at Kilby (where
all male prisoners are screened), and her staff have
had to send prisoners to other facilities without
conducting the initial intake screening. This in
turn has increased the workload for mental-health
staff at the receiving facilities and has created
delays in the provision of mental-health care to
those who need treatment. Dr. Patterson. the
defense expert, agreed that insufficient stafl’ al
intake has led to insufficient identification of
prisoners with mental illness, and that this failure
to identify i the risk of 1 pain and
suffering and potential suicides among those who
are not receiving the mental-health care they need.

28 Expents from both sides also observed that
the intake process does not include an
assessment for suicide rnisk, a senous

svstemic issue that may have contributed to

the recent dramatic increase in the suicide
rate, See Joint Ex. 461, Patterson Expert

Report (doc. no. 1033-1046) at 69

{eoncluding that ADOC's lack of suicide
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risk evaluation and management is an aren
of substantial concern). Burns Testimony at
vol, 1, 63: PL Ex. 1267, 2015-2016 Chant
of ADOC Suicides (doc. mo. 1108-38)
(showing 12 suicides between Seplember
2015 and December 2016). ADOC has
now implemented suicide risk assessments
as part of their regular intake procedure
bhased
recommendation, However, as discussed in
more - detail ADOC
i I suicide risk

inte other parts of the mental-health care

upon D Patterson's

later. has  not

tools

system, despite Dr. Patterson's
recommendation to do so.

b. Inadequate Referral Process

The other mechanism for identifving and

classifving prisoners with mental illness, the
referral process, is rddled with delays and
inadequacies. The purpose of the referral process
is to identify prisoners whose mental illnesses
develop during their incarceration and prisoners
whose mental-health needs were not identified
during the intake process. Furthermore, the
referral process enables the system to respond to
the changing mental-health needs of prisoners as
they arise, regardless of their initial mental-health
assessment results. In a functioning  svstem,
referrals from prisoners or staff would be triaged
based on the urgency of the articulated needs:
some may warrant immediate action, such as
placement in a suicide-watch cell or an immediate
evaluation by a psychiatrist, while others may be
addressed over a longer period of time. A di
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identify the urgency of cach request, and to make
referrals according to the level of urgency. MHM's
contract-compliance reports have identified this
issue vear after vear, starting in 2011: the reports
stated that processed referral slips did not reflect
acuity levels. and the logs of referrals did not
record the relevant date and time information,
making it impossible to ensure timely processing
and referrals. Despite perennial indications that
referral requests were being processed in a
haphazard manner, ADOC still does not have any
system of tracking and processing referrals to
ensure that urgent requests are actually referred to
providers, or that providers are able to handle
requests in a timely fashion: an audit performed by
defense experts in May 2016 revealed that referral
forms still do not note urgency levels that would
enable triaging >

29 Plaintifls have objected to the use of the
andit Dhnbrert grounds,

fing that the thodology used 1o

conduct the audit was not reliable and has
nol  been asccepted in the field of

comectional mental-health care as a way of

results  on

evaluating adequacy of care. Based on Dr.
Patterson's testimony on the methodology,

the andit results are admitted. However, as

will be expluined more extensively n a
separate Daubert opinion, limitations in the

hodology and impl

of the

audit have been taken into consideration in
evaluating their weight,

Second. the referral process is inadequate because

to Dr. Patterson, the defense expert, triaging is
important | the P bl

clinicians to determine appropriate next steps. and
delays in doing so pose a risk of untreated
symptoms, including a risk of death from critical

vel unmet treatment needs,

As with the intake screening procedure, experts
from both sides concluded that ADOC's referral
process suffers from serious deficiencies. First
ADOC does not have a system to triage and

casetext

| officers are ill-positioned to notice
behavioral changes. As plaintiffs' expert  Vail
testified. severe overcrowding and understafTing

12o4make it difficult #1204 for correctional officers o

notice behavioral changes. 1t is simply unrealistic
to rely on ADOC's overburdened correctional
officers to identify and refer prisoners who may
need mental-health treatment, except perhaps for
those prisoners with the most obvious symptoms
of mental illness.
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In addition to delaying treatment or leaving
mental-health  syvmptoms  untreated,  ADOC's
broken referral process has contributed to the
phenomenon of prisoners engaging in self-harm or
other destructive behavior in order to get attention
of mental-health staff, Experts described examples
of "increasingly desperate acts” to get the attention
of MHM and necessary services, such as sell-
injury, fire setting, and suicide attempts. Joint Ex.
460, Bumms Expert Report (doc, no. 1038-1044) at
29; Haney Testimony at veol. 1, 72 (describing
frequent fires i segregation units as desperate
attempts to get attention for their needs, including
mental-health needs). The court also heard from
class member J.A., who has repeatedly engaged in
self-harm and expressed suicidal ideation. After
summarizing his various attempts to obtain
mental-health  services  while in scgregation,
including starting fires. J.A. observed. "[Gletting
help in prison is harder than getting out of prison.”
JA. Testimony at __ . These are snapshots of
unnecessary pain and suffering that could be
avoided or at least minimized il prisoner requests
for mental-health services were being addressed
on a timely basis.

c. Inadequate Classification of Mental-Health
Needs

ADOC also fails to classify the severity of mental
illnesses accurately. The mental-health coding
svstem is intended to reflect the level of
functioning a mental-health patient has and
correspond to his or her treatment needs and
housing requirements. Through multiple revisions,
the coding system now includes 13 different
codes, ranging from MH-0 to MH-9, with sub-
codes for some levels, such as MH-2d. In broad
strokes, a higher numbered MH code reflects more
intensive care needs: MH-0 refers to no mental-
health care need; MH-1 and MH-2 refer to mild
impairment or stable enough to receive only
oulpatient care; MH-3 through MH-5 refer to
those who need inpatient care, in cither the
residential treatment unit (RTU) or intensive

casetext
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stabilization unit (SU). MH-6 refers to those who
need to be hospitalized. See Joint Ex. 105, Admin.
Reg. § 613 (doc. no. 1038-127).%"

30 ADOC's mental health coding svstem was
amended twice in 2016, According 1o the
latest version, a new level (MH-9) refers to
those who camnot be transferred 1o any
fcility and must be held at the current
housing facility. However, the description
of the code does not give any specifics
about the patient's symptoms and only
specifies who may revise such a code. Joint
Ex. 107, Admin. Reg. § 613-2 {doc. no,
1038-130). There is no MH-7 or MH-8 in

the svstem.

Testimony from multiple witnesses and experts
made clear that ADOC's mental-health coding
svstem often fails to accurately reflect prisoners'
mental-health needs.”’ For example, plaintiff R.M.
has been coded MH-2 and housed in general
population for most of his incarceration since
1994, despite his severe paranoid schizophrenia
and resulting delusions. He was eventually given a
higher code and transferred to the Bullock RTU.

1205but Dr. #1205 Burns testified that he may need an

even higher level of care, and that he suffered
from inadequate care while housed for vears in an
oulpatient facility, Likewise, a prisoner identificd
as # 12 in Dr. Burns's report was clearly delusional
and believed that televisions and radios were
speaking to him: he was in an outpatient lacility at
the time of his interview with Dr. Burns, butl
needed to be in a long-term, inpatient facility due
to the severity of his schizophrenic svmptoms. An
email from Associate Commissioner Naglich to
Dr. Hunter in D ; 2015 di 1 a
schizophrenic prisoner who was clearly delusional
and eventually Killed another prisoner and
threatened to kill a correctional officer; he had
been coded as MH-1, which is intended to denote
someone who is  stabilized with a ‘mild

impairment. Lastly, Dr. Haney gave examples of

patients who have been repeatedly placed on
suicide watch for engaging in self~harm and
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suicide but were d d as MH-0—
that is, not having any mental-health treatment
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occupied in December 2015 and 177 beds
| ber 2014). Dr. Patterson

needs—including plaintiffs L.P and RM.W., and
former plaintiff’ J.D. Haney Testimony at vol. 2,
113-20; see PL. Dem. Ex. 131, Movement History
of Exemplar Plaintiffs (doc. no. 1126-10),

31 Dr. Bums explained that inappropriate

classification of menmlly ill patients
partially stems from a lack of proper
documentation  in treatment plans  and
progress notes. Combined with a high
tumover rate of staff and frequent transfers
between facilities, inadequate
documentation  means  that  information
about a patient’s svmptoms and treatment is
not well preserved. As a resull, symptoms
are evaluated without the context and
history of cach patient, leading o a higher
nisk of

underestimating  the acuity of  mental

under-classifving and

illnesses,
d. Inadequate Utilization of Mental-Health Units

As cxperts from both sides concluded, ADOC
does not adequately utilize residential treatment
unit beds and fails to provide residential-level care
to those who nced it, leading to persistent or
worsening  symptoms. Defendants' expert Dr.
Patterson opined that roughly 15 % of prisoners
on the mental-health caseload should be housed in
RTU or intensive stabilization unit settings: in

other words, approximately 515 ADOC prisoners
should be housed in the RTU or the SU.*
However, only 310 of the 376 RTU and SU beds
were being used to house prisoners with mental-
health needs as of September 2016. Joint Ex. 344,
September 2016 Monthly Operating Report (doc.
no. 1038-703). This practice of not filling even
existing mental-health unit beds has persisted for
vears. as reflected in MHM's monthly operating
reports. See . e.g .. Joint Ex. 321, December 2015
Monthly Operating Report (doc. no. 1038-666) at
ADOCO319118-19; Joint Ex. 320, December
2014 Monthly Operating Report (doc. no. 1038—
665) at ADOCO0319016-17 (showing 299 beds

casetext

occupied in D
credibly opined that this significant shortfall
suggests ADOC has been under-identifyving those
who need residential treatment—a problem that
starts with the inadequate intake screening
process. He also observed another flaw in RTU
dmissi he explained that those
who are repeatedly sent to the SU should be
admitted to the RTU to receive more long-term,
intensive treatment, rather than being released
back to general population after a stay in the SU.
He also noted that prisoners who are admitted to
RTUs often stay only for a short period. despite
their pronounced needs for long-term treatment.
Because there is little programming available in
the RTU. the wtility of an RTU placement is

1206quickly exhausted, according to Patterson.* 1206 Dr.

Burns agreed with Dr. Patterson's assessment that
ADOC needs to house more patients in the RTU,
especially when RTUs have available beds. She
also observed during her facility visits multiple
prisoners who needed residential treatment but
were in general population.

32 These numbers are based on the number of
patients  currently on the mental-health
caseload,  Because  ADOC

significant portion—at least 5 %o of the

misses o

inmate population. or a third of those who
arc already on the caseload—of those who
need mental-health care dunng its intake
sereening and referml processes, it is likely
that even more prisoncrs need residential
mental-health care than calculated here,

As explained in more detail later, many of
the cells in the mental-health wnit are being

used o house segregation  prisoners
without any mental-health needs.
In  sum, ADOC's significantly inadequate

identification and classification practices create a
substantial risk of serious harm to prisoners with
mental illness. These practices result in a failure to
treat or under-treatment of prisoners’ serious
mental-health needs. As will be discussed later,

27



Braggs v. Dunn

these practices also have a downward-spiral effect
on the rest of the system: those who do not get
needed treatment often end up in crisis cells,
freq Iy receive di v sanctions. and may

be placed in segregation, where they have even
less access to treatment and monitoring,

3. Inad Ti Pl

q

Correctional systems have a duty to provide
minimally  adequate mental-health  care 1o
prisoners with serious mental-health needs, Eseelle
v Gamble , 429 US. 97, 104, 97 5.Ct. 285, 50
L.Ed.2d 251 (1976) (deliberate indifference to
serious medical needs of prisoners constitutes
"unnecessary and wanton infliction of pain
proseribed by the Eighth Amendment”) (internal
quotation and citation omitted); Greason v Kemp ,
8§91 F.2d 829, 834 (11th Cir. 1990) (holding that
prisoners have a constitutional right to psychiatric
care under Estelle v Gamble ). Expert testimony
from both sides established that such minimally
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standards of prison health care: such deviations
can pose a substantial risk of serious harm 1o those
who have serious psychiatric needs. Steele v. Shah
. 87 F.3d 1266, 1269 (11th Cir. 1996} (noting that
providing care where the quality is "so substantial
a deviation [rom accepted standards" can
constitute an  Eighth Amendment violation).™

12071207 ADOC fails to provide adequate treatment

planning. First, experts for both sides found that
ADOC's treatment plans are not individualized to
cach prisoner's symptoms and needs, resulting in
‘cookic-cutter’ plans that remain the same even
though there mav have been changes in that
prisoner's mental-health state. As defense expert
Dr. Patterson explained. a patient's lack of
progress in treatment does not justify the use of a
cookie-cutter treatment plan: providers should try
different interventions that could be effective,
rather than sticking to the same intervention when
the patient is not responding to it. Likewise.
treatment plans should reflect the changes in the

adequale care  requires I

Treatment planning is the foundation of all forms
of health care: through the process. providers
involved in the treatment identify the patient's
target symploms. treatment goals, and next steps.
and coordinate long-term care as necessary. When
stafl from multiple disciplines—for example,
psvchiatric.  psychological, nursing. and even
correctional—are involved in a patient's treatment,
treatment  planning should invelve key people
from each discipline in order to ensure consistent
and informed , T planning is

P

particularly important in the prison context, where
prisoners have almost no ability to ensure the
consistency of their own treatment: it is even more
crucial in the context of ADOC, where prisoners
are frequently transferred across correctional
facilities and the staff tumover rate is high. As
experts described, without coordinated long-term
planning, treatment is often ineffective and runs a

t ial risk of p ing pain and suffering of
those who have treatable mental illnesses. Failure

ful treat t g 1

to  provide
constitutes a substantial deviation from acceptable

casetext

t environment, such as an admission to
the SU or placement on suicide watch. However,
ADOC treatment plans often have general patient
goal statements such as “identify iriggers" or
“identify  coping mechanism"  repeated  in
subsequent plans, without showing any progress
or change in the mental state of the patient; they
also often fail to reflect the fact that the patient has
been placed i a different environment that would
impact his or her mental health and treatment
mode. Whether the rote repetition results from a
lack of follow-through on the plans or mere
sloppiness in filling out the plans, both present
hazards to prisoners with mental illness.

34 As an aside, the court notes that treatment
planning can be viewed as serving similar
purposes as medical recordkeeping. which
also  enswres  continuity  of care  and

coordination between different providers.

Courts have held that maintaining accurnte

and pl records  of I-health
treatment is an essential component of a
inimally adeguat Lhealth care

svstem. See, cg. Ruiz v Estefle. 503
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1265, 1339 (S.D. 1980}
(Justice, 1) «ff'd in part, nv'd in part on
other grownds, 679 F2d 1115 (5th Cir.
1982), opimion  amended in part and
vacaled in part, 688 F2d 266 (5th Cir.
1982), cert. dened, 460 LS. 1042, 103
S.Cr 1438, 75 LEd.2d 795 (1983) ; Balla
v ldalo State Bd of Corections, 593
F.Supp. 1538, 1577 (D. Idabo 1984) (Ryan,
1) (adopting the Rwiz standard of six

F.Supp Tex.

essential components of a  mimimally
adequate mental health trestment program,
including complete and accurate records);
Coleman v Wilsen, 912 F Supp. 1282, 1298

(E.I). Cal. 1995) (Karlton, J.) (same),

ADOC's  (reatment-tecam  meelings are  also

deq Ti meelings  are  an

essential part of the treatment planning process.
where providers from various disciplines involved

in the patient's t t di develop 1
and next steps to ensure coordinated care.
However, the meetings at ADOC  happen
haph Iy, with bers of the treatment team

missing from the meetings and signing new
plans on different days. This haphazard
attendance creates a nisk of different providers
having an inconsistent approach or course of
treatment for the same patient because some of the
leam are

that a new treatment
plan has been put into cffect. Furthermore, the
meetings frequently occur without any participant
with prescription privileges, especially at some
outpatient facilitics where the only provider with

prescription privileges is a nurse practitioner who
visits the facility as infrequently as once per
month. As a result, treatment plans are often
developed without the input of a provider with
expertise in psychotropic medication. Experts
from both sides agreed that ADOC's treatment
planning without all necessary participants is
problematic and falls below the standard of care
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Inadeq | i y

ill prisoners to the risk of exacerbating symptoms,
prolonged pain and suffering. serious injury from
self-harm, and even death. As Dr. Burns
explained, treatment plans serve an  essential
function of making sure that all providers’
treatment is consistent. Dr. Burns credibly opined
that not having a consistent approach to a
prisoner’s treatment poses a risk of exacerbating or
neglecting problems that may anse from mental
illness, such as self-injury. Specifically, according
to Dr. Bumns, failing to address the issuc of
repeated self-injury due to a lack of coordinated
treatment and inconsistent approaches by different
providers creates a substantial risk that patients
will continue to engage in self-harm; these
patients can eventually end up disabled or dead as
a result of continued self-harm. Defense expert
Patterson agreed with Bumns's emphasis on the
critical importance of coordinated treatment and
identified inad | as one of

1205the most *1208significant deficiencies in ADOC's

mental-health care system.

In the context of ADOC, where transfers of
prisoners and changes in providers are frequent.

the impact of inad treatment pl is

exacerbated. Because written treatment plans are
generic, counselors and patients often have to start
from scratch when patients are moved from
counselor to counselor. A former mental-health
professional testified that prisoners who are

ferred to a new o are often adversely
affected, not only because the counselor has 1o
start anew the process of building rapport with the
prisoner, but also because treatment plans and
progress  noles  often  contain  insufTicient
information to enable a different provider to leam

about the patient or continue a consistent course of
treatment.  Plaintif C.J. also testified to the
difficulties in having to start over with a new

lor after each transfer. In sum, without the

because it deprives patients of a col
treatment plan and continuity of care,

casetext

continuity of care and consistent treatment
approaches provided through proper (reatment
planning, providers are substantially hindered
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from addressing svmptoms of mental illness.
exposing patients to continued pain and suffering,
worsening self-injurious behavior, serious bodily
injury, or even death.

4. Inadequate Psychotherapy

Constitutionally adequate mental-health care in
prisons requires more than simply providing
psvchotropic medications to mentally ill prisoners.
Prison  syvstems must  provide not  only
psvchotropic medication but also psychotherapy
or counseling to prisoners who need it to treat
their serious mental-health needs. See Greason v
891 F2d 829, 834 (1lth Cir. 1990)
(adopting district court’s conclusion that "[e]ven if
this  case involved failure to  provide
psychotherapy or psychological counselling alone,

Kemp |

the court would still conclude that the psychiatric
care was sufTiciently similar to medical treatment
to bring it within the embrace of Estelle "), As Dr.
Burns explained, from a clinical perspective,
having both modalities of treatment—medication
and counseling—is important because one
particular modality does not work for evervone.
According to Dr. Bums. rescarch indicates that
seriously tally ill p need e ling and
medication, along  with  non-structured  or
recreational activities, and that psvchotherapy is

an effective and mode of for
mental illness. She credibly opined. and the court
finds. that not providing individual or group
therapy poses a substantial nisk of serious harm,
including  continued  syvmptoms, pain, and
suffering, as well as sclf-harm and suicide
attempts.

Insufficient mental-health and correctional stafTing
at ADOC undermines the availability and quality
of individual and group counseling sessions, First,
as explained carlier, inadequate mental-health
bined with the i i ber of
prisoners on the mental-health cascload has driven
up the number of prisoners on cach counsclor's
cascload. As a result, both the frequency and
quality of counseling sessions have suffered over

staffing c
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time. according to both experts and MHM
providers. MHM's medical director Dr. Hunter
testified that the caseload has increased in recent
vears to the point of taxing his stafl’s ability to
carry out MHM's contractual obligation: MHM
counselors’ caseloads have increased from 60
patients to between 80 and 90: some lacilitics have
only one counselor. who treats more than 100
patients; nurse practitioners’ cascloads have
increased from 10-15 patients per day to 20-25
patients per day.

MHM's program director Houser also testified that
caseloads for counselors were sometimes twice as
much as they should be: as a result, she said,

lors "continually  getting  behind "

are

1200 Houser Testimony *1200at vol. 2. 25. In addition to

sceing patients, counsclors also have to attend
meetings. document their treatment actions. design
treatment plans, go on rounds in segregation units,
and respond to crises as they arise™ Due to

1 Taad:

s’ 1 g and Job
responsibilities. individual counseling
appointments are frequently canceled or delayed.
For example, during a spot audit of the cascload at
Bibb, 212 out of 213 cases had overdue
counseling appointments. Pl Ex. 576, December
2, 2015 Email from Davis—Walker to Houser (doc.
no, 1112-26). Defense expert Patterson also
observed that counseling appointments are
frequently delaved due to staffing shortages and
opined that "these delays contribute to a failure to
provide necessary mental health services"; the
potential harm in such delaved appointments
includes "continued pain and suffering of mental
health symptoms including  suicide and
disciplinary actions due to inadequate treatment.”
See Joinl Ex. 461, Patterson Expert Report (doe.
no, 1038-1046) at 64,

35 Much testimony centered around how long
a typical counseling session lasts. The
court heard conflicting testimony: some
counselors testilied that most sessions do
not last longer than 30 minutes, some

refused 10 give a more concrele estimate
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altogether, other than saying their sessions
might range from fen minutes o two hours,
Moreover, there is no documeniary or
otherwise reliable evidence establishing
the lack of

documentation, the number of patients on

such  numbers.  Given
each clinician's caseload at any given
moment is a more reliable proxy for the
quality and frequency of therapy: even if
some patients receive sulliciently long
counseling  sesstons.  the  comtext  of
overwhelming caseloads means that the
clinicians are not able 1o give such
counseling sessions 1o most patients, by
virtue of not having enough time in the day
and having other dutics, Therefore, the
finds the

cascloads of psvchiatne providers and

court that overwhelming
counselors as relayed by D, Hunter and
Houser are more indicative of the quality
and frequency of counseling sessions for
the wast majority of prisoners on the
mental-health caselond

Caseloads that are—as MHM's Houser put it—
much higher than an "acceptable standard" may
explain why so many prisoners testified that
‘counseling sessions' do not amount to much. Dr.
Patterson's review of the medical records within
ADOC revealed that most progress notes from
counseling  sessions  only  contained  short
descriptions of symptoms, instead of reflecting
clinical judgments and overall assessments of the
patient’s progress. Similarly. Dr. Bumns noted that
the overwhelming majority of progress notes she
reviewed indicated that the patient was 'fine,’ had
"no complaints.” or had nothing to talk about. She
explained that a short, vague statement like "I'm
alright” is not a sufficient indicator of a stable
mental-health state: instead of moving on to the
next patient simply because the patient's initial
self-reporting does notl expressly indicate distress,
the clinician should probe deeper; notes on asking
follow-up questions about medications, mood, job

i or disciplinary would

sanclions

reflect a proper counseling session, Based on the
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prisoners'  descriptions  and  the  experts'
observations, the court finds that counscling
essions are often inad

q

The chronic lack of sufficient correctional staffing
has also contributed to frequent disruptions in the
provision of psvchotherapy. Dr. Bums credibly
opined that insufficient correctional staff has
interfered with aceess to treatment, as evinced by
frequently delaved  individual
counseling and group sessions. In
particular, as she noted, the frequency of
counseling sessions for those in segregation is
especially low due to officer shortages: since
segregation inmates must be escorted from their
cells by correctional officers, mental-health
appoi ts are frequently led or delayed
when there are not enough officers to cover both

canceled  or
SESSIons

the essential sccurity posts and mental-health
s. Ayers, defend ' e ional
expert, also credibly opined that ADOC was
failing to respond to the needs of mentally ill
prisoners due to the correctional stafTing shortage.
Likewise. a nurse practitioner at Donaldson
credibly testified that she has experienced a
persistent problem of not being able to see patients
due to a lack of correctional staffing. and that the
problem has been getting worse over the vears.
She and other providers testificd that when
msufTicient correctional staffing does not allow
prisoners to be escorted to the mental-health
offices. the mental-health providers may go to the
cells themselves and attempt to talk to their
patients at the cell-front. However. as agreed by
MHM's medical director Hunter and experts Bumns
and Haney. these cell-front  check-ins  arc
insufficient as counseling and do not constitute

ot d

actual mental-health tr

Haney «
that these comtacts serve solely a monitoring
purpose—that 1s, to ensure that the patient is
responsive and not decompensating. rather than to
treat the underlying mental illness. Indeed. while
visiting  five different facilities and their
segregation units. the court observed the difficulty
of standing outside a closed cell door to speak to a
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prisoner about mental-health needs: most cell
doors are solid with small. perhaps 12-bv—6-inch
windows, some of which were completely fogged
over and others shiclded by wire mesh or
obfuscated by paper pasted on the window, either
by the prisoner or from outside; and most of these
segregation or high-security cells are in large,
anditorium-like  spaces. where sounds echo
throughout the units, resulting in a panoply of
unintelligible vet verv loud noises, Conducting a
counseling session across the door in these loud
spaces scemed nearly impossible: the court had a
hard time imagining having a meaningful
conversation in such an environment, let alone a
conversation for the purposes of mental-health

treatment.

As  with  these cell-front  sessions. ADOC's
provision ol  psvchotherapy  often  lacks
confidentiality. Experts and other clinician

wilnesses explained that confidentiality between
providers and patients is a hallmark of and a
necessary condition for mental-health treatment.
vel some ADOC facilities lack a confidential
setting for counseling sessions. Obviously, cell-
front interactions between mental-health stafl and
prisoncrs are not confidential, as many stafl
witnesses testified, and as the court observed
firsthand. Moreover, many [acilities lack mental-
health offices with windows and doors that would
ensure the visibility of the counseling session to
the correctional officer who is providing security
without sacrificing sound confidentiality. For
example, as the court saw on its tour of St. Clair
Correctional Facility, the walls in the mental-
health offices do not extend from floor to ceiling,
and they lack doors: in other words, the ofTices
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officers are present and holding disciplinary
hearings. As Dr. Haney explained, prisoners ofien
do not feel safe sharing their mental-health issues
in the presence of correctional officers or other
prisoners because what they share with the
mental-health staff may make it easier for others
to exploit them: as a resull. the lack of
confidentiality undermines the effectiveness and

Ay

1211 quality of counseling sessions.™ #1211 The quality

of psychotherapy also suffers due to use of

p s, referred Lo as
‘mental health professionals' in ADOC. The court
finds. based on expert testimony from both sides.
that the lack of supervision for unlicensed MHPs
is a significant, system-wide problem affecting the

: e H a4 1
vised. unl

delivery of mental-health care within ADOC,
ADOC's own contract for mental-health care
specifies that all MHPs be licensed.
However, only four out of 47 MHPs employed at
ADOC were licensed as of February 2016, and
this problem has persisted for vears.”” The

must

standard of care and state regulations mandate that
an unlicensed counselor be supervised by a
licensed psychologist, who is required to co-sign
the counselor's notes and review the treatment
provided. Because MHM emplovs only three
psychologists. most MHPs work at prisons
without a psychologist, and the chief psychologist
of MHM. Dr. Woodley, provides no actual
supervision to unlicensed MHPs. In fact, most
MHPs' clinical work is supervised by their
respective site administrators, who are also mostly
unlicensed counselors with their own cascloads—
in other words. the supervisors generally have the
same level of credentialing and ion as the
MHPs they are supervising. If the site
d have any problems, they consult

a

resemble tall cubicles. Anyone nearby, 1
other prisoners and the correctional officer who
escorted the prisoner there, could hear the content
of a counscling session, Morcover, correctional
officers often stand by the door of counseling
offices with the door ajar for safety purposes. and

i are held in

o cssion
correctional

licutenant's  offices where  other

casetext

with Dr. Woodley. Dr. Patterson, a defense expert.
credibly opined that it 1s unacceptable for an
unlicensed counselor, rather than a licensed
psychologist. to supervise another unlicensed
counselor. He identified the lack of supervision of
unlicensed providers as a systemic deficiency.
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36 By the same token, Dr. Haney found it
problematic that at some [cilities ‘inmate
newsletters’ identify exactly who is on the
mental-health cascload, thereby increasing
the stigma of mental-health care and

secking

mental-health treatment due 1o fear of

discournging  prisoners  from

exploitation by others.

Assogiate Commissioner Naglich testified
that unlicensed counselors can work in
ADOC facilities only if they obtain a
license within six months of staring

P 8 ., this

A\ Y was
contradicted by the employment data, as
well as Houser's testimony that MHM
cannot hire licensed counselors within the
contract budget. Indeed, of the four current
and former MHM counselors who testified
at tnal, none had become licensed despite
having worked in ADOC for multiple

years,

ADOC's provision of group therapy is also
inadequate. Dr. Burns testified that infrequent and
inadequate individual counseling can pose a
substantial risk of scrious harm to prisoners with
mental illness. if the same patients do not have
access 1o group therapy. Burns lurther explained
that group therapy is especially important in a
correctional system, which often does not have
enough resources to provide individual counseling
to all of the prisoners who need psychotherapy.
Group scssions, like individual therapy, help
prisoners  with mental illness manage their
symptoms, so that they do not deteriorate to the
point of needi idential oulpatient
group therapy also enables mental-health stafT to

identifv those who need more intensive treatment.
Burns opined that therapy groups on depression,
posi-ir stress disorder, and dication
management issues should always be offered to
those on the mental-health caseload, and that not

offering such group treatment in the context of an
under-resourced correctional mental-health system
creates a substantial risk of harm to prisoners
those Despite  the

suffering  from illnesses.

casetext
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importance of group therapy for those who receive
inadequate individual therapy, many seriously
mentally ill ADOC prisoners with litile access to
individual therapy also have little access to group
therapy. MHM's  program director Houser
admitted that groups have been not happening at
many facilities. including RTUs and SUs. due to

understafTing, correctional
understaffing, the use of unsupervised. unlicensed
counselors, and lack of confidentiality all
the efficacy and frequency of
psychotherapy for mentally ill prisoners within
ADOC. These conditions have created a
substantial risk of serious harm for those who

mental-health

undermine

need counseling services, leaving them at a greater
risk for continued pain and suffering. sell-
injurious  behavior, suicidal ideation, and, as
discussed later, disciplinary actions in response (o
svinptoms of mental illness.

5. Inadequate Inpatient Care

Problems of inadequate psychotherapy  and
treatment planning become even more pronounced
for prisoners in mental-health units, where ADOC
houses the most severely mentally ill prisoners in
its custody. Mental-health units (also referred to as
inpatient units) include residential treatment units
and intensive stabilization units. These units,
which are located at Donaldson, Bullock. and
Tutwiler, house about 2 % of prisoners within
ADOC's custody.™ Given that prisoners housed in
mental-health units have already been identified as
having the most severe mental-health needs within
ADOC, these patients are at higher nisk of
decompensation than other mentally ill prisoners if
treatment is insufficient or i their housing
is not th

tic. And vet, despite
ADOC and MHM's awareness of these prisoners’
acute needs, the most severely mentally ill have
been receiving grossly inadequate care; in fact,
one of the experts described ADOC's mental-
health units as operating "almost exactly the same
way" as scgregation, as illustrated by the
placement of segregation inmates without mental-

envi
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health needs in the same unit and the inadequate
out-of-cell time and treatment. Haney Testimony
atvol. 2, 104,

3% Practices within Tutwiler's mental-health
units are discussed separately in Section
VB

a. Improper Use of Mental-Health Units

ADOC has had a persistent and long-standing
practice of placing seg ion i without
mental-health needs in mental-health units. This
practice allows prisoners without mental-health
needs to occupy beds that should be reserved for
prisoners who have heightened mental-health care
needs and seriously undermi the therapeuti
purpose of the mental-health units. Starting in
2012 and continuing through 2016, in its yearly
contract-compliance reports, quarterly continuous
quality improvement (CQI) meetings, and
monthly operating reports, MHM repeatedly
discussed ADOC's problematic placement of
segregation inmates in the RTU and SU. ADOC's
own audit of the Donaldson RTU in 2013 also
identified the presence of segregation inmates
without mental-health needs as a problem. While
Associate Commissioner Naglich testified that
segregation inmates were moved out of the
Bullock SU by the end of 2013, evidence showed
that the problem continued through 2016. For
example, Brenda Ficlds. a clinical operations
associate from MHM's corporate office, testified
that the presence of segregation inmates in the
RTUs and SUs was noted as a problem in early
2016. Most recently, in December 2016, the list of
prisoners in the Donaldson RTU included 13
segregation prisoners who did not have a mental-
health code appropriate for mental-health units, P1.
Ex. 1264, December 2016 Donaldson Segregation
List (doc. no. 1099-8) at 14: Culliver Testimony at

Dr. Tvtell, ADOC's chief clinical psychologist,

1215explained that wardens place *1213segregation

inmates in the RTU or the SU when they do not
have space for them elsewhere. He explained that
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MHM currently is expected to contact him or
Naglich whenever this happens, but did not
confirm whether this was always the case.
Nevertheless. according to Tytell, the problem has
been recurring. He conceded that it is ultimately
the wardens, rather than the mental-health staff,
who decide how cells in the mental-health units
are used.

As all experts. MHM providers, and Dr. Tvtell
agreed. placing segregation inmates in a mental-
health treatment unit is highly problematic. The
reasons are multifold. First, having segregation
inmates in the same unit as mental-health patients
creates a sccurity risk for mental-health patients:
the segregation inmates’ presence prevents
programming from laking place and diverts

ional officers'

away from mental-
health patients and their needs. MHM's medical
director  Dr. Hunter testified that  housing
segregation mental-health  units
compromises mental-health treatment, and that he
has made this clear to ADOC. Dr. Woodley.
MHM's chiel psvchologist. informed ADOC that
the presence of segregation inmates i the Bullock
SU "undermine(s| the utility of this unit making it
nearly impossible to operate it for its intended
purposes.” Joint Ex. 323, February 2016 MHM
Monthly Operating Report (doc. no. 1038-668) at
23,

prisoners  in

Second, as Dr. Tvtell and other experts explained,
because mental-health inmates are particularly
vulnerable. and those placed in segregation
generally have behavioral problems, the presence
of segregation inmales increases mental-health
patients’ risk of being victimized through
manipulation or violence. MHM and Dr. Tytell
were aware of this nsk, as one of the MHM stafl’
members explained during a CQI meeting that
using the Bullock RTU as a "disciplinary dorm" is
“putting our vulnerable [inmates] at risk." Pl. Ex.
717, July 2015 Quarterly CQI Meeting Minutes
(doc. no. 1044—11) at MHMO29600. Associate
Naglich agreed  that

Commissioner also
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segregation inmates in mental-health units can
cause lension within the unit and anxiety to
mental-health patients.

The housing of segregation inmates in mental-
health units also contributes to the shortage of SU
cells for those who actually need urgent mental-
health tr A Naglich
acknowledged that  patients suU
admission could be in an "emergency” situation,
as these patients require the highest level of care
available within ADOC. Naglich Testimony at vol.
1, 208, However, since 2011, the Bullock SU has
had a backlog of patients awaiting admission.
While Naglich maintained that afier the 2013
audit, ADOC actually moved all segregation
inmates out of the Bullock SU in order to alleviate
the backlog, she was unable to produce any
documentation supporting her testimony. {During
her testimony Maglich reassured the court that she
could produce documents showing that she did

Commi

awailing

move segregation inmates out of the Bullock SU
in 2013, However, when she did bring in

documents purportedly showing such transfers,
T

none of them actually d that any segregati
inmates were moved out of the SU.) Moreover, in
2016, MHM continued to report that segregation
inmates were still present in the SU, and that SU
cell shortages were causing delays for patients
who need SU-level care. Clearly, the placement of
segregation inmates in SU beds continues to affect
the most severely ill.

b. Inadequate Out-of-Cell Time and Programming

ADOC's mental-health units often fail to serve

1214their therapeutic purpose due to insufficient *1214

out-of-cell time and scarce programming for their
patients. One of the plaintiffs' experts, Dr. Haney,
who for multiple decades has studied i1solation and
segregation in correctional facilities, noted that
ADOC's 'celled' mental-health units™ resemble
and operale like segregation units.*’ Experts on
both sides pointed to specific traits of ADOC's
that contribute to  this
segregation-like atmosphere and the lack of a

mental-health  umits
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therapeutic milieu: the presence of segregation
inmates the mental-health units, as
explained above; a severe lack of out-of-cell time:
and a lack of meaningful treatment activities.

within

3 A pant of each RTU is an 'open RTU
consisting of dommitonies with rows of
beds, rather than individual cells.

40 . Haney was not the only one who
thought ADOC's celled mental-health units

were from

units, In  the comective-action  plan

provided to ADOC in 2013, MHM stated

that "conceptualiz]ing] the [Bullock] SU as

@ treatment unil. nol as segregation” was

necessary to further the goal of stabilizing

patients,  Tronically,  or  perhaps  not
e A T

Naglich also had a hard time distinguishing

between segregation units and stabilizab
units  during  her tlestimony, [frequently
referring o stabilization  wnits  as
segregation uniis,

Qut-of-cell time is crucial for patients housed in
mental-health units. Without bringing patients out

of their cells for lling i r
lcam meetings, group sessions. and activities,
placement in a 'mental-health unit' does no good
for patients who need the highest level of care;
careful observation and treatment cannot happen
when confined in a small cell all day. In fact.
without out-of-cell time and effective treatment,
housing severcly mentally ill prisoners in a
mental-health unit is t wnt to "warchousing”
the mentally ill. See Wyatt v Aderholt . 503 F.2d
1305, 1309 n4 (5th Cir. 1974) (affirming the
district court’s finding that a state mental hospital

was functioning as a " "warchousing institution ...
pable of furnishing treatment to the
mentally [ill] and conducive only to the
deterioration and debilitation of the residents’ ")
(quoting Wiuwif v Stickney , 344 F.Supp. 387, 391
(M.D. Ala. 1972) (Johnson, C.J.)). Furthermore,
as Dr. Haney explained, out-of-cell time is
especially important for mentally ill prisoners for

wholly i
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two reasons.  First, mentally ill  prisoners
experience more pressure and stress from a
confined environment, and they have a more acute
need to relieve that type of stress due to their
vulnerable mental state: in other words, isolation
makes it more likely that their conditions will
deteriorate. In that sense, out-of-cell time is in and
of itsell therapeutic. Second. out-of-cell time
ensures that mental-health patients’ socialization
skills do not atrophy to the point that they become
uncomfortable with human interaction altogether.

Patients housed in ADOC's mental-health units
receive very little out-of-cell time. This puts them
al a substantial risk of continued pain and
suffering, decompensation, and self-harm. As Dr,
Haney observed. at the Donaldson RTU. patients
with serious mental illnesses are left inside their
cells virtually all day. with no daily activities: this
is similar to ADOC's treatment of scgregation
inmates, whose out-of-cell time at ADOC does not
exceed five hours per week, Dr. Burns concluded,
and the court agrees, that the RTUs and SUs offer
“litle  treatment  except  for  psvchotropic
medication due to staffing level shortages of both
treatment and custody stafl." Burns Testimony at
vol. 1, 26. Dr. Haney also noted that an unduly
harsh and punitive practice limiting property
makes mental-health units far from therapeutic
and exacerbates prisoners’ idleness. He observed

1215that mental-health unit inmates *1215are allowed

very little property, which means that they do not
have books to read or other things to keep them
engaged while spending the vast majority of their
time in their cells. The court also observed
firsthand the idleness of seriously mentally ill
prisoners during its visits to Bullock and
Donaldson's mental-health units: the majority of
prisoners in those units were lving in their cells,
often in a fetal position and facing the wall; there
appeared to be no way to engage in any remotely
meaningful activity in the cell,

Dr. Patterson, the defense mental-health expert,

testified that, in prisons around the country, the
standard out-of-cell time for these in mental-

casetext

122

257 F. Supp. 3d 1171 (M.D. Ala, 2017)

health units is ten hours of structured therapeutic
activity and ten hours of unstructured activity per
week. While a standard practice within the
industry does not necessarily set the constitutional
foor. a substantial deviation from the acceptable
professional standard could support a finding of an
Eighth Amendment violation. Steele , 87 F3d at
1269.

Patients i ADOCs RTUs and SUs get a
vanishingly small amount of time outside their
cells compared to the standard practice. In 2013,
MHM  acknowledged that the lack of
prog i blematic for the Bullock SU.
telling ADOC that "[i]ncreased programming will
assist in stafT's ability to stabilize inmates sooner
and address the waiting list problem thus casing
the bottlencck.” PL Ex. 689, MHM Corrective
Action—Donaldson Mav 2013 (doc. no. 1069-3)
at 13-14. As of June 2016, three years after the
2013 audit, patients in the SU at Bullock were still
getting about 30 minutes of individual therapeutic
contact per week and about 2.5 hours of non-
herapeutic group ¢ per week. Joint Ex.
346, June 2016 Monthly Operating Report (doc.
no, 1038-708) at 4.*'

was p

41 The presence of segregation inmates in the
mental-health  units  contributes  to  the
dearth of out-of-cell time afforded 0
mentally ill prisoners in those units. Dr.
Haney testified that it is very difficult 1o
operate o umt that has mixed populations,
and that it is not surprising that a unit that
contains both segregation inmates and
mental-health patients would be treated
like a segregation unit. This is partially
because correctional officers get confused
as 0 how 1o cperale a unit with two
licti pury discipli and
y, having
inmates in the wnit means that mental-

Related]

health patients cannot be let out of their
cells as casily, especially when correctional

stafling is minimal or inadequate.
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Prisoners in RTUs do not fare much better than in
the SUs: Dr. Patterson found that RTU
programming—which provides prisoners' main
opportunity to leave their cells—is inadequate.*
MHM and ADOC's
recognized this lack of out-of-cell time for RTU
inmates in the 2013 Donaldson audit: the audit
results revealed that no groups were being held for
Donaldson RTU patients, and that providers were
lties keeping appoi due to
correctional staffing shortages. MHM's corrective-
action plan following the audit stated that "ADOC
not enforcing the out of cell time and not
supporting MHM with the process” is a challenge
in ensuring that RTU patients are let out of their
cells daily. Pl. Ex. 689, MHM Corrective Action
~—Donaldson May 2013 (doc. no. 1069-5) at 12.
The problem of inadequate out-of-cell time at the
Donaldson RTU has continued in spite of the
correclive-action plan: in early 2016, MHM's

internal - documents  also

having diffi

office  rec ded "o |

corporate
advocacy for RTU patients to receive outdoor
recreation.”  PL  Ex. 115, 2016 Contract-
Compliance Report (doc. no. 1070-5) at 15, As of

12168¢eptember *12162016, Donaldson RTU patients

were gelting fewer than two group contacls per
week on average. Joint Ex. 344, September 2016
Monthly Operating Report (doc. no. 1038-703) at
3.

42 Tellingly. Dr. Patterson stated that while
Tutwiler's RTU programming is much
better than RTUs at male focilities
Bullock wnd Donaldson
“close 1o adequate” but not adequate.

it s still only
Patterson Testimony at vol. 1, 92,

In addition to the lack of gencral out-of-cell time,
mental-health  units to provide an
adequate amount of treatment to these severely
mentally ill prisoners because of shortages of
mental-health staf. MHM's program director
Houser testified that groups have not been taking
place at many facilities. including RTUs and SUs:
indeed, an alarmed site administrator at Donaldson
informed Houser in August 2015 that staffing

also  fail
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losses at the facility have made it all but
impossible to meet the needs of patients at the
RTU. In December 2015, Houser asked Dr. Hunter
to have one of the psychiatric providers at
Bullock. Dr. Edward Kern, provide more services
in the RTU in addition to his work in the SU. Dr.
Hunter responded that, because the SU was so
short-staffed and needed to be prioritized, shifling
resources to the RTU would be difficult; he also
noted that Dr. Kern had returned afier a week of
vacation to "what was essentially a zoo on [the
SUL" PI. Ex, 382, Email from Houser to Hunter
(doc. no. 1112-6). The 2013 Donaldson audit also
found that the psychiairic coverage was
insufficient and the logs for RTU rounds by
providers were not being kept,
impossible to tell whether RTU patients were
gelting any check-ins or treatment or whether their
progress was being monitored. Pl Ex. 689, MHM
Corrective Action—Donaldson May 2013 (doc.
no. 1069-3) at 1-2.

making it

The correctional staffing shortage also affects the
amount of therapeutic care that patients at
Donaldson and Bullock receive. Houser admitted
that a lack of officers for the RTUs and SUs oflen
cause the cancellation of group activitics, The
mmpact of the officer shorlage was also
consistently documented by ADOC and in reports
that were sent to Associate Commissioner Naglich
and OHS for their review. For example. during
OHS's 2013 audit of Donaldson, the auditors
noted numerous deficiencies caused by the
correctional staffing shortage. First. mental-health
staff were manning laundry and showers instead
of providing mental-health care, because there
were not enough correctional officers to perform
those basic duties. Scheduled activities and out-of-
cell time were not being provided due to the
correctional  officer  shortage, and MHM's
corrective-action plan stated that the "[RTU] has
to be conceptualized as an RTU and not as
segregation." Pl Ex. 689, MHM Corrective
Action—Denaldson May 2013 (doc. no. 1069-5)
at 9. The same was true at the Bullock SU: the
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problem of ‘'access to patients'—meaning that
mental-health  staflf were unable to  provide
treatment to patients due to correctional officer
shortage—was first identified in 2013, and then
again in 2014 and 2016 contract-compliance
reporis. Pl. Ex. 114, 2013 Contract—
Compliance Report (doc. no. 1070-4); Pl. Ex.
105, 2014 Contract-Compliance Report (doc. no.
1070-3); Pl Ex. 115, 2016 Contract—-Compliance
Report (doc. no. 1070-5). As Naglich testified,
because there are simply not enough correctional
officers, the problem of accessing patients in
RTUs and SUs recurs on a regular basis, even
when it has been temporarily alleviated through
reassigning oflicers to particularly problematic

See

arcas. As a result, patients in the SU often receive
their individual psychiatric contact via cell-front
check-ins. As explained carlier, this utter lack of
confidentiality negates the therapeutic utility of
these contacts. Such cursory contacts with the
most severely ill patients are gravely inadequate.

The severe cffects of warchousing. rather than
treating, seriously mentally ill prisoners was
erystalized in two incidents at the Donaldson

1217RTU, where two different *1217patients st their

cells on fire out of frustration about not getting let
out of their cells. The internal email reporting one
of the incidents explained that the problem of not
letting patients out of their cells was due to
correctional  stafling shortages. Pl Ex. 518,
January 22, 2016 Email from Wynn-Scott to
Houser (doc. no. 1112-18),

Jamiec Wallace's last 10 davs in the Bullock
stabilization unit further exemplify the inadequate
treatment  provided to the most severely ill
patients; his medical records for his final 10 days
reflected no group activities, one cell-side
treatment plan note. and two psvchiatric progress
noles.

The lack of out-of-cell treatment in mental-health
units adds the risk of harm posed by the harsh
effects of isolation to that posed by inadequate
treatment in general. As Associale Commissioner
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Naglich admitted. inadeq of p

in  inpatient lead to "additional
exacerbation of their mental health symptoms,"
including further hallucinations and delusions. and
suicide. Naglich Testimony at vol. 3, 144—45. In
addition, as experis testified, mentally ill prisoners
are at a sub ial risk of decomp ting and
being subject to prolonged pain and suffering
when placed in an isolated environment. In other
words, ADOC's failure to provide adequate
treatment and out-of-cell time in mental-health

units  can

units forces the most severely mentally ill patients
to face vet another risk factor for decompensation,
even though their placement was for the specific
purpose of alleviating the symptoms of their
mental iliness. Inadequate out-of-cell time and
treatment in this context therefore compounds the
risk of harm that is already inherent in a
nonfunctioning mental-health care svstem.

¢. Lack of Hospital-Level Care

ADOC also creates a substantial risk of serious
harm to prisoners at the most severe end of the
mental-health spectrum, because it does not
provide hospital-level care or a hospitalization
option for prisoners housed there. According to
experls from both sides, hospital-level care or
hospitalization should be available when patients
pose a danger to self or others and interventions in
the SU do not improve their condition: due to the
harmful effect of isolation in an SU cell, staving in
the SUs cannot be a long-term solution for
patients who experience repeated episodes of
deterioration.

Although many ADOC prisoners require hospital-
level care, very few actually receive it. Virtually
all psychiatric providers who testified agreed that
they knew or noticed ADOC prisoners who
needed to be transferred to a hospital. ADOC's
administrative regulations dictate that those who
are kept in the SU for over 30 days without
stabilizing  should be  considered  for
hospitalization; the same provision also mandates
that the treating psychiatrist recommend a transfer
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to a state psvchiatric hospital if the treatment team
determines that all mental-health interventions
possible within ADOC have been exhausted, and
that the inmate has not responded to those
interventions. Joint Ex. 138, Admin. Reg. § 634,
Transfer to State Psvchiatric Hospital (doc no.
1038-168). However, ADOC virtually never
transfers patients to hospitals, except in the case of
prisoners nearing the end of their sentence. Dr,
Hunter and Associate Commissioner Naglich
corroborated this point, and Dr. Kern could recall
only four prisoners in the last six vears who were
transferred to a hospital before the end of their

. Dr. Kern explained that MHM tries to
deal with acutely ill patients’ symptoms within
ADOC even though ADOC cannot provide
hospital-level  care, instcad of  pursuing
hospitalization as required by the administrative
regulation. because the waiting list for a bed in a

1218hospital can be six months long or longer.” 1218

Several factors differentiate hospital-level care
from what is provided in ADOC, as defense expert
Dr. Patterson explained. Hospitals are able to offer
a high level of monitoring for suicidal and
decompensating patients while not isolating them
in a cell: hospitals or hospital-like environments
are better at treating severely mentally ill patients
because patients can leave their rooms to request
help from stafl, instead of having to wait until
correctional officers or mental-health stafl’ check
on them: most of the patients' intcractions in a
hospital are based on doctor-patient or nurse-
patient relationships. rather than guard-prisoner
relationships: and the goal of the stafl is to treat
the patients, rather than to incarcerate them. Dr.
Kern also admitted that dealing with patients who
need hospital-level care within an SU or RTU is
challenging because in those units, providers have
a very limited ability to give patients out-of-cell
time. He also added that, if he could, he would
like to have SU patients "four to six, possibly
eight hours out of their cell every day," but that
this is impossible because "there are not enough
security stafl'" Kern Testimony at 21. In other

1 ih

words, without a h izalion option or
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method of providing hospital-level care. the
providers are forced to choose between the
benefits of close monitoring and restriction of
activity and the harmful effects of isolation and
losing socialization opportunitics.

Both Dr. Patterson and Dr. Burns expressed strong
disapproval of ADOC's failure to provide hospital-
level care. As Dr. Bums put it, waiting for an
unstable patient’s end of sentence to transfer him
or her to a hospital is akin to "someone with chest
pain who has to wait until they're released from
prison to get taken to a hospital to have the chest
pain treated. We wouldn't do that in the case of
chest pain. I'm not sure why we do it in the case of
inmates with serious mental illness.” Bums
Testimony at vol. 1, 168-69. Dr. Patterson opined
that there should be a hospital-like sciting or
actual hospitalization of patients with the most
severe cases of mental illness: he did not see any
hospital-like environment within the ten facilities
he toured. He also explained that placement in the
stabilization unit, the highest level of care
available within ADOC, should be a time-limited
treatment intervention, because the SU is a highly
isolated setting and likely to exacerbate conditions
of those prisoners experiencing acute symptoms;
and that if' a patient 1s not stabilized in the SU, the
patient should be moved to a hospital. Patterson
emphatically stated. without any qualification. that

fusing to pati to mental health
hospitals until the end of their sentences is simply
"wrong,” and that it puts the most severely ill
patients at a substantial risk of harm. Patterson
Testimony at vol. 1, 174. In other words, for the

T

most severe cases of acute mental illness, there is
no alternative to a hospital setting, due to these
stark differences in treatment options and milicu,

The grave nisk of serious harm in failing 1o
provide hospital-level care to severely ill prisoners
was quite obvious in the case of Jamie Wallace.
Less than two months before he testified in court,
linici ded that be
transferred to a hospital. Despite the clinical

Wall

G
recy M.
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hospital admission. In court. Wallace testified that
voices in his head told him to kill himsell: and
indeed, he had attempted suicide multiple times.
After testifving in court, highly agitated and
destabilized, Wallace languished in a crisis cell
and an SU cell before ending his life. Less than

two weeks had passed since his testimony
regarding  inadequate  mental-health  care in
ADOC,

6. Inadequate Suicide Prevention and Crisis Care

Like its inpatient care, ADOC's suicide-prevention

121uprocedures and crisis care suffer *1210 from serious

deficiencies.  ldentification, treatment, and
monitoring of those who have heightened suicide
risks are important because they provide the last
safety net before the worst possible outcome in
mental-health suicide.  Reflecting  its
importance, courts have held that a minimally
adequate mental-health care system must have a
functioning suicide-prevention program, See, e.g. |
Ruiz v Estelle | 503 F.Supp. 1265, 1339 (5.D. Tex.
1980) (Justice, 1) ("|1]dentification, treatment, and
supervision of 1 with suicidal tendencies is
a necessary component of any mental health
treatment program."), aff'd in part, rev'd in part on
679 F2d 1115 (5th Cir. 1982),
opinion amended in part and vacated in part , 688
F.2d 266 (5th Cir. 1982), cert. denied . 460 U8
1042, 103 S.Cr. 1438, 75 L.Ed.2d 795 (1983) :
Madrid v. Gomez , 889 F.Supp. 1146, 1258 (N.D.
Cal. 1995) (Henderson, C.1) (adopting the
suicide-prevention program standard from Ruiz as
part of "constitutional minima"); see also Greason
v Kemp , 891 F.2d 829, 835-36 (11th Cir. 1990)
("Where prison personnel directly responsible for
inmate care have knowledge that an inmate has

pted, or even tl 1, suicide, their failure
to take steps to prevent that inmate from
commilting suicide can amount to deliberate
indifference."), Waldrop v Evans , 871 F.2d 1030,
1036 (11th Cir. 1989) (finding that failure of a
prison  staff member to notify competent

care:

other grounds |
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authorities regarding the inmate's dangerous
psychiatric state and sell-harm may constitute
deliberate indifference).

Prisoners are at an elevated risk of suicide due 1o
the conditions prevalent in ADOC facilities. As
Dr. John Wilson. the psvchologist from MHM's
national ~ Clinical ~ Operations  Department,
explained to MHM's program director Houser, "
|e]xperience and research confirm” the following:
"Suicides i with ¢ . drugs. |

of  meaningful

staffing  rates, lack
programming, and significant changes in facility
mission/population such that inmates are moving
between facilitics more frequently or are uncertain
about whether they will be housed or ...
there is basic unrest at a systems level, it can cause
a spike." Pl Ex. 1224, October 1, 2015 Email
from Wilson to Houser (doc. no. 1117-24) at 2.
Given the widespread presence of these lactors in
ADOC, the need for effective suicide prevention
and crisis care cannot be overstated.

low

when

ion ¢ and

Suicide p of
managing suicide risk: assessing the risk entails
using a suicide risk-assessment tool to identify
those who are at heightened risk and the level of
that risk: managing the risk involves both short-
and long-term care that provides meaningful
therapeutic contact to alleviate suicide risk.
Suicide prevention also involves physically
restricting  suicidal  prisoners' ability to harm
themselves. The shori-term care provided to
prisoners who are undergoing acute mental-health
crises is called ‘crisis care.'

The standard of care in correctional mental-health
care and ADOC regulations require that a suicidal
prisoner be placed in a special cell that minimizes
risks of sell-harm and suicide. These 'crisis cells'
or 'suicide-watch cells' must be free of structural
designs that would facilitate self-harm or suicide
attempts, such as tie-off points where prisoners
can tie a ligature o hang themselves; they also
must be free of items that prisoners can usc to
harm themselves. such as sharp items and ropes.
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Patients on suicide watch are stripped of personal
belongings and regular clothes and given a
suicide-proof blanket and a suicide smock.

Both correctional officers and mental-health staff
have the ability to place any prisoner on suicide
watch, after which a mid- or high-level provider is

rconduct a thorough mental-health
assessment that includes the use of a suicide risk-
While on
paticnts are to receive a high level of care in order
to resolve the crisis and return to a less isolated

assessment  tool ™ suicide watch,

and restrictive setting as soon as possible; such
care includes close monitoring, daily re-evaluation
of treatment plans, and frequent contacts with
mid- or high-level providers such as psychiatrists
and psvchologists. If a patient on suicide watch is
not stabilized within 72 hours. mental-health stafl
is required to evaluate the patient for admission to
the stabilization unit. Discontinuing suicide-watch
procedures requires an order from a psvchiatrist,
psvchologist. or a nurse practitioner after an in-
person evaluation.

4+ Suicide risk-assessment tools include a
checklist of nsk factors and profective
factors. such as age. gender. length of

and

engagement in treatment, just 1o name a

senlence, conlact  with  [amily,
few. These tools also require the clinician
to make a holistic assessment based on the
answers and the appropriate weight of each
foctor o estimate the overall nsk of

suicide,

ADOC prisoners in crisis may altematively be
placed in a crisis cell on mental health observation
(MHO). MHO refers to a similar, shorl-lerm
monitoring status for patients whose conditions
are not as acute as those on suicide watch but still
merit an observational status, or who have been
recently released from suicide waitch. Patients on
MHO may be relecased only by a psychiatrist,
psvchologist, or nurse practitioner, but—unlike in
suicide watch—the patients are allowed regular
clothes and limited property.
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ADOC's suicide-prevention efforts and crisis care
suffer from multiple inadequacies. First, ADOC
and MHM's use of a suicide risk-assessment tool
is too limited to adequately identify those at high
risk, Moreover, many prisoners at heightened risk
of suicide or self-harm do not receive crisis care
because of a severe shortage of erisis cells and
staffing, and due to a culture of skepticism
towards threats of suicide. Second. suicidal
prisoners are often placed in unsafe environments
both because of the shortage of crisis cells and
because many crisis cells contain unsale physical
structures, such as tic-off points, and dangerous
items that can be used for self-harm. Third,
prisoners who are identified as suicidal receive
inadequate monitoring and treatment.  Lastly,
inappropriate releases from suicide watch and a
lack of follow-up carc often push suicidal
prisoners back into crises again and again, driving
up the demand for crisis cells and diverting
dav-to-day, long-term

resources  away  [rom

treatment.

ADOC's inadequate crisis care and long-term

have 1 a

prevention
substantial risk of serious harm, including self-
harm, suicide. and continued pain and suflering.
ADOC has experienced a dramatic increase in
suicide rates in the last two vears. Alabama's
reported suicide rate was five per 100,000 between
2000 and 2013; by fiscal vear 2015-2016, the rate
had shot up to over 37 per 100,000. This is more
than double the national average of 16 suicides per
10,000 prisoners in state and federal correctional
svstems. Patterson Testimony at vol. 2, 27: see
alse U.S, Department of Justice. Burcau of Justice
Statisties. Mortality in Local Jails and State
Prisons, 2000-2013—Statistical Tables (2015) at
Table 28. In the fiscal vear starting in October
2016, the rate is projected to be over 60 per
LO0L000, based on the first three months of the
vear. See Pl Ex. 1267, 2015-2016 Chart of
ADOC Suicides (doc. no. 1108-38). Defense
expert Dr. Patterson testified that he does not
know of any prison svstem that has a suicide rate
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over 25 or 30 per 100.000. It is in the context of

1221the magnitude of the *1221 suicide rate at ADOC

that the court now considers ADOC's failure to
provide a functioning suicide-prevention system.

a. Failure to Provide Crisis Care to Those Who
Need It

ADOC fails to provide suicide-prevention services
and crisis care to many prisoners who need it. This
failure stems from inadequate identification of
those who are at heightened nsk of suicide,
combined with a culture of cynicism toward
prisoners’ threats of suicide and self~harm and a
severe shortage of crisis cells. The majority of
suicides in ADOC are committed by prisoners
who are not on the mental-health cascload. which
means that many of the prisoners' needs were
never identified through the imtake or referral
process, and no intervention happened before their
deaths. See Pl Ex. 1267, 2015-2016 chart of
ADOC suicides (doc, no. 1108-38) (showing eight
out of 11 suicides September 2015 and
December 2016 committed by those who were not
on the mental-health caseload).

According lo correctional mental-health experts
on both sides, the administration of a suicide risk-
and tool by a qualified

provider is widely recognized to be an essential
part of mental-health care: it should be used as a
part of the intake screening process and whenever
a prisoner threatens or to harm himself or
actually does so. The purpose of a suicide risk-
assessment ool is to assess whether a prisoner
presents an increased nisk of suicidal behavior in
order to manage that risk through early
intervention. As defense expert Dr. Patterson
lained, the suicid t tool must
be completed in a face-to-face encounter by a
high-level provider or a mid-level provider with
high-level supervision, because the tool comes
with clinical guidelines and requires clinical

risk

Judgment.
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ADOC and MHM did not use a suicide risk-
assessment tool for many vears and only recently
began using one only at intake. While examining
ADOC's mental-health care in connection with
this case, defense expert Patterson noticed that no
suicide risk-assessment tool was being used, even
though MHM had such a tool. Dr. Patterson

ded that a risk tool be used
throughout the svstem, including at intake, upon
placement in a crisis cell, and any other time a
prisoner is deemed to have a heightened suicide
risk. He also specifically indicated that a casual
assessment without using a form is not acceptable
—a form with appropriate clinical guidelines
should be used in cach instance.

As a result of this exchange. which took place in
the summer of 2016—more than two vears after
this lawsuit was filed—MHM began using a
suicide risk-assessment tool at intake for new
prisoners entering ADOC.* However, contrary to
Patterson's recommendations, MHM is not using
the assessment tool when prisoners threaten or
engage in self-harm or are placed in crisis cells.
For example, Dr. Patterson found no suicide risk

had been completed for plamtifl Jamie
Wallace in D ber 2016 despite his
threats of self-harm and suicide and his stay in a
crisis cell shortly before he killed himself.
Prisoners who threaten suicide frequently do not
receive any kind of face-to-face assessment by

1

P

high-level providers, let alone one involving a
risk-assessment tool. The failure to perform proper
suicide risk assessments to identify prisoners with
a heightened nisk of idal behavior places
seriously mentally 11l prisoners at an "obvious,"
substantial risk of serious harm. Burns Testimony

122z2at vol. 1, 6371222 A chronic shortage of crisis cells

also contributes to ADOC's failure to provide
crisis care to those who need it. While the exact
number of crisis cells sulficient for any given
prison svstem depends on the needs of the

popul and the treat 1 available, it
is clear that the number of crisis cells in ADOC is
grossly  madequate, Witness  after  wilness—
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including Associate Commissioner Naglich and
MHM managers—agreed that having two crisis
cells for 3.800 prisoners at the Staton—Draper—
Elmore complex, two crisis cells for 1.900
prisoners at Bibb, and two crisis cells for 2,700
prisoners at Fountain, is insufficient.”” MHM's
medical director Hunter testified that the number
of crisis cells in each of the 15 major facilities
within ADOC is insufficient. In addition to the
low number of crisis cells across the svstem, the
backlog of placements at the Bullock stabilization
unit has contributed to the shortage: when the SU
does not have a bed for the most acutely ill
prisoners. often due to the presence of segregation
i Iy ill pri end up staying in
crisis cells for much longer than 72 hours, though
the explicit purpose of crisis cells is to serve as a
short-term  placement  while  the  prisoner

stabilizes. ™

# No efforts have been made to administer
the rnisk-assessment tool 1o the vast
majority of prisoners in the system, who

went through intake before that date.

4

Plaintiffs'  expert  Vail  testified  that
inadequate  outpatient and routine  care
would increase the need for crisis care, and
inadequate crisis care would also increase
the number of those who are placed on
suicide  waich over and over again
reinforcing the need for more erisis cells.

I v evidence of pri being

repeatedly  placed on  suicide  watch

supports this conclusion.

46 The O dorm at Kilby, a small cell block
with 13 cells, has been used as overflow
crisis cells for the rest of the system.
Transferring suicidal prisoners from their
home istitution to ensis cells at o different
institution, while preferable to housing
them in a place that is not suicide-proof,
poses 1 host of problems. First, it takes

multiple cormectional officers 1o transport a

prisoner, which exacerbates the problem of

correctional-officer shortages and may not
even be possible depending on the staffing
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level at the time the crisis is happenng.
Second, it jeopardizes the pnsoner’s mental
state even further. since changing the
environment of someone who is already in
erisis can add to the distress the prisoner is
experiencing. Dr. Tytell referred 1o the
transfer

experience  as polentally

“traumatic.” Tviell Testimony at
Third, it interferes with continuity of care,
where the team that was familiar with the
patient’s symptoms and treatment is no
longer in charge of treatment, and a new
team of providers must gel up to speed 1o
treat a new patient, all in the context of
time-sensitive care,

A related issue that arose during the trial is
how 1o charactenize the © dorm at Kilby,
Trial testimony showed that the O dom is
sometimes also used s a segregation
overflow for Kilby. Pl Ex. 1257, Duty Post
Log for O Dom (doc. no. 1097-20)
{showing "seg walk™ and "seg shower” as
part of tasks completed by correctional
officers in O dorm). This practice makes it
more likely that Kilby will run out of ensis
cells, It also rises the same concerns that
experts and MHM  providers expressed
regarding housing suicidal prisoners in a
segregation unil or housing mental-health
patients with heightened treatment needs
and  increased
segregation  inmates 0 general, as

vulnerability  mear

explained in more detail in the section on
segregation practices.

Because ADOC has a limited number of cells to
work with, ADOC and MHM staff gamble on
which prisoners to put in them and frequently
discount prisoners' threats of self-harm and
suicide, instead of properly evaluating suicide
threats by having a qualified provider administer a
suicide risk-assessment tool. For example, in CQI

i and tidisciplinary  stafl mectings.
MHM stafl’ discussed "callling] their blufM™ and
"tak[ing] the gamble" on prisoners who threatened
o commit ide or Iy injure
Pl Ex. 720. February 2014 Quarerly CQI

I 1
VES,
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Meeting  Minutes  (doc. no.  1044-14) at
MHMO029579; see also Pl. Ex. 718, April 20135
Quarterly CQI meeting minutes (doc. no, 1044-
12) at MHMO0295370 (discussing concerns about

122371225 feigning  suicidality to avoid being sent to

segregation and that it 1s ADOC's responsibility to
find a safe place for "genuinely suicidal inmates”
(emphasis in original)). Discussions during these

i luded such as "99 % often
do not act on their threats." Pl. Ex. 721, January
2015 Quarterly CQI meeting minutes (doe, no.
1044-15) at MHMO029614. Stall meeting minutes
and medical records of patients also mcluded
conclusory statements suggesting that prisoners
and
tendencies are in fact malingering or secking
‘sccondary gains'—such as gelting out of a
segregation cell, or getting away from an enemy,
or debt problems. In response to MHM stafl's use
of this tvpe of language in medical records.
MHM's Chiel Psychologist. Dr.  Woodley,
instructed stafl to not use "malingering” and
"secondary gain" in  written documentation
because la prisoner's]
motivations for certain.” Pl. Ex. 721, January 2015
Quarterly CQI meeting minutes (doc. no. 1044-
15) at MHM029614. Contrary to this instruction,
MHM staff continued to write off prisoners'
threats of self-harm as motivated by inmate-to-

who are claiming suicidality sell-harm

one "cannot  know

inmate debt or secondary gains. rather than
conducting a proper assessment. In the March
20115 monthly operations report, MHM reported to
ADOC that there have been "occasions where the
inmate would not be placed on watch despite
claiming to be suicidal, especially if the inmate is
well known to the treatment staff as having a
history of bluffing and/or no actual attempts.”
Joint Ex. 328, March 2015 Monthly Operations
Report (doc, no. 1038-673) at 14. A progress nole
from Jamic Wallace's medical records dated five
days before he committed suicide was

I tive of this : it noted that Wallace
was "using crisis cell/threats to get what he
wants." Joint Ex. 496, Jamic Wallace Medical
Records (doc. no. 1037-1062) at ADOCO399861.
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In sum, MHM stafl frequently treat threats of self-
harm as behavioral rather than mental-health
issues, writing ofl threats instead of delving
deeper to address underlying mental-health needs
through a mental-health evaluation and suicide
risk assessment. "’

47 Some correctional officers also fuil 1o take

threats of self-harm seriously, and even
worse, respond in dangerous ways, As Dr.
Hunter testified, ADOC  officers have

! threats of self=h

T oy

with sarcasm  or crcked jokes about
suicidality, and even challenged inmates 1o
follow through with suicide threats; on
ADOC

essentially called o prisoner’s blufl and then

several  occasions, officers

that person attempted suicide.

This skeptical approach towards threats of self-
harm poses substantial and obvious risks. First,
those who should be on suicide watch may not
receive the erisis care that they need and may kill
or harm themselves, Gambling with threats of self-
harm is dangerous: obviously. as experts and
MHM stafl agreed, not all prisoners who express
suicidality are feigning it, and a number of
prisoners do in fact become suicidal and engage in
sclf-harm. Furthermore. the risk of misinterpreting
a prisoner's motivation is heightened by MHM's
failure to use a suicide risk-assessment tool after
an instance or threat of self-harm. Second, hostile
attitudes towards prisoners in mental health crises
can “"cause inmates to become more aggravated
and agitated,” making it more difficult to treat the
inmate. Houser Testimony at vol. 2, 160. Third.
prisoners who make threats or engage in self-harm
but are not actively suicidal may nevertheless
suffer from underlying mental-health issues that
need to be addressed.

As experts from both sides agreed. no bright line
distinguishes 'behavioral problems' from ‘'mental-
health problems'; even if’ someone is engaging in
sell-harm  for 'secondary gains a high-level
clinician should evaluate the underlying mental-

1224*122¢ health issues, for four reasons. First, the
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presence of suicidality is not a ves-or-no question:
according to the experts, it is well established that
suicide risk is on a continuum, and a meaningful
de-prevention p requires monitoring
for an increased risk of suicide. Second. even in
the absence of genuine suicidal ideation, engaging
in self-harm is a mental-health issue because it
indicates sufTering from psychological distress and
a lack of proper coping mechanisms (o resolve
problems. Therefore, instead of ignoring those
who resort to sell-harm to seck altention, stafl
should provide assistance.” Third, as Dr. Bums

wici

cautioned, chalking up instances of self-harm to
behavioral problems not deserving of treatment
may actually encourage such behavior: research in
behavioral management that negative
reinforcement of sell-harm is more likely to
prompt the prisoner to engage in more dramatic
and even lethal self-harm, Finally, people who
engage in self~harm can also accidentally kill or

shows

severely injure themselves without having a

specific intent to do so; therefore, monitoring and

assessment are necessary even il a prisoner's
idali not i

1 1

v is

48 Interestingly, on the topic of ‘secondary
gains,' plaintiffs expert Vail posited that
with o lunctioning  protective-custody

svstem, in which prisoners who feel unsafe

can be moved away from their enemics, the
problem of trying to determine who is
genuinely suicidal would be alleviated.

While all prison systems have conflicts

among prisoncrs and o sk of inmate-on-

inmate violence, he explained, prisoners in
other comectional systems who feel unsafe
generally pursue other avenues 1o protect
themselves, such as requesting protective
custody or transter, rather than requesting

10 be placed on suicide watch, According

1o Vail, prisoners generally do nol request

suicide watch solely for profection because

suicide cells are not, generally speaking. o

Jesirubl This

suggesis that to the extent non-suicidal

envi

ADOC prisoners actually are electing such

an  undesirable  cell  environment  for
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protection, either the protective custody
system is inadequate, or general population
dorms are ndden with so much violence
that it is rtional for prisoners to choose
suicide-waich cells over the dangerous

of general popul . Wail's
observations also mdicate that improving
the  protective-custody  system  and

addressing  the underfving problem of
prisoner safety could be a safe and
clfective way of ensunng that only those
who need crisis cells are placed there; it
would also be a solution that does not

involve placing suicidal prisoners at a

substantial

1sk of serious harm by taking a
gamble on whether prisoners are actually

suicidal.

To emphasize, the court does not mean to suggest
that a prisoner must always be kept on suicide
watch upon a threat of suicide; as experls noted.
some threats of suicide or self-harm are not
genuine. However, as the experts explained, these
threats should not be written off without the use of
an appropriate suicide risk-assessment tool by a
qualified provider in a face-to-face evaluation.
Based on the overall assessment of the evidence.
the court finds that ADOC's current practice was
devoid of any system to ensure that suicidal
prisoners arc appropriately cvaluated,

b. Placement of Prisoners in Crisis in Dangerous
and Harmful Settings

Due to the chronic shortage of erisis cells. ADOC
frequently  places those on suicide watch in
inappropriate environments, such as offices for
correctional stafl (also called ‘shifi offices'),
libraries, and  segregation  cells.  These
inappropriate placements put suicidal prisoners at
a grave risk of self-harm and suicide.

ADOC and MHM have repeatedly placed suicidal
prisoners in dangerous environments due to a lack
of available ecrisis cells. MHM's Dr. Hunter
complained to ADOC in his March 2015 monthly
operating report that ADOC officers at some
facilities were placing prisoners on suicide walch
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in cells that are not crisis cells to avoid having to
sof at least a dozen

times when prisoners in crisis at Bibb Correctional
Facility were placed in shift offices over the
weekend while waiting for transportation to
another facility. ADOC's Dr. Tvtell recalled
multiple instances in 2013 in which prisoners in
crisis were being housed in shift offices for
multiple days; he admitted that this practice was
inappropriate but commented, "[Y]ou have to
work with what you got." Tvtell Testimony at .
During a 2016 ADOC tour, Dr. Haney found a
prisoner who was housed in a mental-health
office:™ the prisoner had been there for over a day
without receiving any treatment, even though he
was deemed to be suicidal. Lastly, at least one
doci d case of suicide in the last three vears
occurred while a prisoner awaiting crisis-cell
placement was housed in a room behind a shift
office.” Houser Testimony at vol. 3, 55.

4% i, Haney also noted that this prisoner was
locked in the office with no access o a

bathroom.

50 A related problem s the inadequate
mental-health  staffing at  prisons  that
provide only outpatient mental-health care:
those who are confined in crisis cells, or
even more inapproprale settings, such as
shifl olfices or libraries, do not have access
to mental-health care over the weckend,
because most outpatient-only prsons do
not have mental-health staff on weekends.
their

prisoners

In other words, despite ‘erisiy’
suicidal

s arc often left in a cnsis cell or a

condition, in these

facil
non-suicide-proof environment for multiple
davs waiting to see a mental-health stall’

member.

This practice of placing suicidal prisoners in

unsafe environments increases the risk that
prisoners will engage in self-harm, including
icide  attemy The cc among  the

experts from both sides, as well as MHM and
ADOC stafl, was that housing a suicidal inmate in
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a space like a shift office is quite dangerous: not
only are these places full of items that can be used
for self-harm, but, depending on where the
prisoner is placed. such placements can also cut
ofT suicidal prisoners from the treatment that they
desperately need.

Placing suicidal prisoners in cells that are either in
or adjacent to death row or segregation also poses
a number of problems. Holman Correctional
Facility's suicide-watch cells are located on death
row. As plai

iffs' expert Dr. Haney explained, the
"juxtaposition of prisoners who are potentially
suicidal with prisoners who are under a sentence
of death” is "extremely problematic” for those in
the throes of a mental health crisis. Haney
Testimony at vol. 1, 101-02: Joint Ex. 459, Haney
Expert Report (doc. no. 1038-1043) at 35
Defense expert Dr Patierson agreed: bringing
prisoners in crisis from general population into a
death-row unit would make them more likely to
decompensate, because death-row units are not
designed to be therapeutic: moreover, death-row
units are largely self-contained and are subject to
their own regulations that are likely harsher and
more punitive than the regulations in an ordinary
unit. Dr. Patterson also expressed concern that
death-row i would against 1

in crisis cells, creating even more stress for these
vulnerable prisoners.”'

31 ADOC also sometimes places crisis-care
This

problematic not so much for the suicidal

inmates in  stabilization units,

5

inmates but for the others: according 1o Dr.
MHM,

prisoners in crisis cells within an SU

Hunter of housing  suicidal
negatively impacts MHM's ability 1o care
for the severcly mentally ill already in the

unit.
¢. Inadequate Treatment in Crisis Care

The care provided to prisoners on suicide wateh i1s
also grossly inadequate. ADOC and MHM fail to
provide adequate t t to pati n crisis
cells and, to make matters worse, lrequently keep
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them in crisis cells for much longer than

1ate

pprop or v.r1226As  Dr. Bums
credibly opined, out-of-cell counseling sessions
for prisoners on suicide watch are important both
because they can help eliminate suicidal thoughts
and because they assist providers m meaningfully
modifving treatment plans to address the canses of
a crisis. However, prisoners on suicide watch and
mental-health observation are not consistently

receiving  out-of-cell appointments with
counselors,
Prisoners are i ly kept for ded periods

of time in erisis cells, instead of being transferred
to an RTU or SU for intensive, longer-term
treatment, According to ADOC's adminisirative
regulations, anyone who is on suicide watch for
more than 72 hours should be considered for
placement in a mental-health unit. As experts on
both sides agreed. crisis-cell placement is meant to
be temporary and should not last longer than 72
hours. because the harsh effects of prolonged
isolation in a crisis cell can harm patients' mental
health. However, since as far back as 2011, MHM
has, by its own report, considered transferring
prisoners in crisis to treatment units only in a
small fraction of the crisis placements that last
longer than 72 hours. See Pl Ex. 1190, 2011
Contract=Compliance Report (doc. no, 1070-8) at
22 (in 2011, onlv 20 % of those housed in crisis
cells for over 72 hours were considered for
transfer); Pl. Ex. 105, 2014 Contract-Compliance
Report (doc. no. 1070-105) at 11 (in 2014, 29 %);
Pl. Ex. 115. 2016 Contract—Compliance Report
(doc. no. 1070-3) at 11 (in 2016, 13 %). MHM's
CQI manager testified that extended stays in crisis
cells are "sometimes” necessary because there is a
“full house" m the appropriate treatment unit,
Davis—Walker Testimony at vol, 2, 102, See also
PL. Ex. 1219, September 2014 Emails between
MHM and ADOC (doc. no. 1047-10) (discussing
a prisoner who was on suicide watch for 25 days
at Bibb, waiting for a transfer 1o Bullock SU).
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Contrary to the CQI manager's characterization,
documentary evidence showed that prisoners are
in fact frequently kept in crisis cells for much
longer than 72 hours. See Pl Ex. 721. January
2015 Quarterly CQI Meeting Minutes (doc. no.
1044-15) at 4 (showing examples of long crisis-
cell stavs. such as 240 hours at Limestone, 429
hours at Staton. and 620 hours al Ventress, and
suggesting that weekend hours were not being
counted); Pl. Dem. Ex. 141, 2016 Crisis Cell
Placements (doc. no. 1156-2) (showing that a
majority of facilities have multiple prisoners being
housed in crisis cells for longer than 144 hours,
some of them exceeding 200 hours, in 2016). At
St. Clair, Dr. Haney confirmed that one of the
prisoners he interviewed had been housed in a
barren suicide-watch cell in the infirmary for five
months—well beyvond the intended duration of
crisis-cell stays. These extremely lengthy stavs in
crisis cells contribute, in turn, to a shonage of
crisis cells throughout the system. They also
illustrate  that prisoners are not getting the
treatment they need to stabilize and be moved out
of crisis cells, or that ADOC and MHM are
leaving these mentally ill prisoners in extremely
isolated environments for longer than appropriate.

d. Unsafe Crisis Cells

Despite their purpose of preventing self-harm and
suicide, crisis cells in ADOC facilities are unsafe.
First, crisis cells are ridden with physical
structures that provide ecasy opporiunitics (o
commil suicide. Experts from both sides agreed
that having crisis cells free of tie-ofT points is a
critically important feature of suicide prevention

in  prisons. The National Commission on
Correctional ~ Health  Care  (NCCHC), a
professional  organization  that  promulgates

standards for correctional health care and provides
accreditation to  facilitics that follow those
standards, requires that crisis cells be free from

1227tie-ofT *1227points that can be used for sell-

injurious behavior.” ADOC's history makes clear
the critical importance of this issue: all but one
suicide within ADOC in the last two vears
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happened by hanging. However, many of ADOC's
crisis cells have casily aceessible tie-ofT points,
such as sprinkler heads, hinges, fixtures, and
vents, making them incrediblv dangerous for
suicidal prisoners. In fact. defense expert Dr
Patterson stated that making crisis cells suicide-
proofl is the "number-one issuc” to be addressed.
Patterson Testimony at vol. 1. 296.

2 While professional standards like those
promulgated by NCCHC do not necessanly

set the | floor tor
adequate  mental-health  care  under the
Eighth Amendment. substantial devistions
from accepled standords can indicate an
Eighth Amendment violation. See Sieele v
Shah, 87 F.3d 1266, 1269 (11th Cir, 1996)
(holding that providing care where the
quality is "so substantial a deviation from
standuards”

indifference )

accepled constitule

deliberate

can
Moreover,
ADOC's contract with MHM  requires
MHM 1o comply with those standards.

Examples of unsafe crisis cells abound. As Dr,
Haney noted and the court saw firsthand during
prison visits in February 2017, in the Bullock SU.
where some prisoners on suicide waltch are kept,
sprinkler heads are located directly above the sink
and the toilet, making it easy for suicidal prisoners
to climb up to tie a ligature on the sprinkler head.
In fact, that is how Jamic Wallace commitied
suicide while housed in an SU cell at Bullock. As
plaintiffs’ experts observed, crisis cells in St. Clair,
Kilbv, and Holman all have tic-off points: MHM's
Houser also admitted that many crisis cells across
ADOC facilities are out of compliance with
NCCHC standards for suicide cells because they
have tie-ofT points.

Unsurprisingly, MHM stafl have repeatedly
expressed concerns about the safety of erisis cells
in multiple facilities, as reflected in contract-
compliance reports and CQI meeting minutes: in
2011, stafl’ expressed concern about the unsafe
features of crisis cells at Fountain; in 2012, stafl
reported concerns about the safety of Ventress
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crisis cells: in 2016, MHM's contract-compliance
report stated that erisis cells in Holman are unsafe
because of the open bars on the doors,

Another dangerous aspect of many ADOC crisis
cells is the difficulty of monitoring the prisoner
inside. The design of the cell doors and windows
and the lavout of the facilities often prevent a
direct line of sight into the cell. For example, Dr.
Haney  testified that suicide-watch cells at
Donaldson. located in the infirmary and known as
Z-Cells, had grates over the windows that made it
very difficult to see into a cell even when standing
direetly in front of a door and peering in. At St
Clair, Dr. Haney noted that suicide-watch cells
were located in a hallway in the nfirmary; they,
too, were hard to see into and casy to ignore. PL
Dem. Ex. 107, St. Clair Suicide Watch Cell (doc.
no. 1125-62). Associatc Commissioner of
Operations  Culliver noted that even though
Holman crisis cells have barred fronts, it is
nonetheless impossible to see into these cells from
the officers' cube located closest to them. Culliver
also acknowledged that the solid crisis-cells doors
al many facilities, including Bullock, Donaldson,
Fountain, Kilby. and St. Clair, make it impossible
for an officer or mental-health provider on the unit
to see into the cells and check on the prisoners
housed within them without walking up to the
door and looking through the small glass window.

ADOC's practice of allowing prisoners in cells o
cover the windows with paper or other material
exacerbates the visibility problem. Dr. Haney
noticed this practice in Donaldson, Holman, St
Clair, and Bibb, describing it as incredibly

|22sproblematic because 12250t blocks any type of

Dr. Haney witnessed a
particularly  disturbi incid while touring
Bibb. He entered the infirmary and went to speak
with the prisoners housed in the crisis cells. As he
was speaking to one, a lawyer touring the facility
with him discovered that a prisoner in another
crisis cell was, at that very moment, attempling to
hang had  somchow
procured a cord to wrap around his neck and had

monitoring  entirely.

himself—the  prisoner
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attempted to cover the window with a blanket.
Allowing prisoners to cover the windows of their
cells is dangerous in any context, but it is
particularly unacceptable for prisoners known to
be suicidal. Due to the visibility problems with
many ADOC suicide-watch cells, defense expert
Patterson opined that suicidal prisoners should be
under direct, constant observation while in those
cells. He also explained that camera observation
by an officer at the conirol station may not be
sufficient, because by the time that officer notices
a suicide attempt, it might be too late; moreover,
the officer likely has other responsibilities that
would preclude careful monitoring of any single
cell.

The dangerousness of crisis cells and the
significant risk of harm caused by such conditions
are compounded by ADOC's rampamt failure to
prevent introduction of dangerous items into crisis
cells. Admittedly, the partics in 2014 reached a
settlement that prohibits ADOC officers from
providing disposable razor blades to prisoners on
suicide watch and in segregation. See January 16,
2015 Order Denying Motion for Preliminary
Injunction (doc. no. 84)."" However, the problem
of dangerous ilems in crisis cells has continued,
according to a number of ADOC officials and
MHM staff. Suicidal prisoners have access to
inappropriate items—such as sharp implements—
cither because thev bring the items with them
when placed on suicide watch and correctional
officers do not search them, or because
correctional officers or inmate ‘runners' who
perform various housckeeping tasks around the
unit bring the items to the crisis cells. MHM's
Houser stated that prisoners have access lo
improper items in safe cells at a number of
facilities, including specifically Donaldson, St
Clair. Staton. and Holman: she was not sure
whether this problem had been addressed at any of
these facilities. Dr. Hunter of MHM and Associate
Commissioner Culliver both testified that finding
sharp objects in a suicide-watch cell has been a
problem at Bibb, despite the installation of flaps
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on cell doors that were intended to stem the flow
of contraband. Lastly, Holman's crisis cells are
particul as Associate
Commissioners Naglich and Culliver admitied:
although passing prisoners are able to slip items lo
those housed in crisis cells at a number of
facilities, this sort of exchange is particularly easy
al Holman. where the erisis cell doors have open
bars. Yet, when asked what MHM had done to
address this issue, Houser responded that after
cach incident, MHM stafl would "ask [ADOC] to
please do a better job." Houser Testimony at vol.
3, 16. She could not identify any other efforts
cither by MHM or ADOC to address this issue.™

Inadequate  Monitoring  of  Suicidal

Iy

Prisoners

53 Defend items

argued that inapprop
found in crisis cells can no longer be pan
of the case because of this settlement.
However, the problem is broader in scope:
the I o di

providing razor  blades by
ADOC's

that objects with which suicidal prisoners

no - meamns

can engage in self-harm are not found in

enisis cells.

5

=

The nsk of allowing suicidal prisoners
ageess 1o sharp implements is obvious,
However. as Dr. Bums explained. sharp
ilems pose a serious risk even 1o prisoners
who do not have any intention of killing
themselves bul engage in cutting; il is casy
o cut too deep by sccident and cause
potentially fatal Bleeding.

The unsafe features of erisis cells heighten the
importance of monitoring prisoners for signs of
decompensation or suicide attempts. However.
ADOC's monitoring practices are  woefully
inadequate.

According to ADOC's administrative regulations
and the standard of care for mental-health care n
prisons, suicide-watch checks should take place at
staggered, or random, intervals ol approximately
every 15 minutes, rather than exactly every 13
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minutes.  For  prisoners on  mental-health
observation, these staggered checks should occur
approximately every 30 minutes. Staggered
intervals prevent prisoners from timing their
suicide attempts, because otherwise they can
predict exactly when checks will occur. Such
monitoring procedures are all the more crucial
when suicidal inmates are housed in cells that
have little visibility: as plainuffs' expert Vail
bluntly stated. without regular checks. "[YJou
have no idea if they're alive or dead" Vail
Testimony at vol. 1, 96,

Dr. Bums and Dr. Haney both testified that many
of the monitoring logs they had seen during their
site visits and document review had pre-printed
times or had handwritten pre-filled times at exact
intervals. This practice reflects prison stafl's lack
of understanding that checks should be performed
at staggered intervals, and makes it impossible to
ensure that staggered checks are  actually
happening. A i Commi Naglich
admitted that stafll are not permitted to use
monitoring logs with pre-printed times, but that
some continue to use them. She also testified that
officers and stafl” are not permitted to handwrite
times and signatures in advance of, or in licu of,

their actual checks. However, during the post-trial
prison tours, the court came across multiple logs
where times at 15— or 30-minute intervals had
been pre-filled, even though the parties had agreed
during the trial to correct this practice, and the
court had ordered compliance with the agreement
several weeks before the tours. This evidence of
non-compliance greatly troubled the court, as it
showed that policy changes are not being
implemented on the ground even when a court
order is involved.

For the most acutely suicidal. constant—rather
than staggered-interval—watch is necessary. As
Dr. Burns opined, correctional systems must have
a constant-watch procedure for individuals whose
risk of suicide is the highest, due to their
engagement in self-injurious behavior or threat of
suicide with specific plans: if a prisoner is waiting
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for an opportunity to kill himsell, it is too
dangerous to walk away, and he must be
constantly observed. For this reason, the NCCHC
standards classify constant-watch procedures as an
"essential” standard. and MHM is contractually
obligated to follow all NCCHC standards.™

55 NCCHC  promulgates pes  of
standards: essential and important. As the

Twio

terms  would indicate, the  distinction

between  the two  denotes the relative

imporiance of cach standard. The essential

ane tor

accreditation by NCCHC; only 35 %%

liance with i lards i

required.

ADOC and MHM had not provided constant
watch for acutely suicidal inmates prior to Jamie
Wallace's death. During the trial, in the wake of
Jamie Wallace's suicide, the court urged the parties
to propose interim measures to prevent more
suicides. Plaintiffs then filed a motion for
temporary restraining order secking 1o institute
watch and other suicide-prevention
measures.  Plaintiffs' Emergency Motion  for
Temporary Restraining Order (doc. no. 1075). The
parties reached an interim agreement in early
Januarv. Phase 2A Interim Relief Order Regarding
Suicide *1230 Prevention Measures (doc. no. 1102).
The ag dated a e -waltch
procedure for those deemed acutely suicidal and
forbade using pre-printed or pre-filled forms for
other types of suicide watch. While defense
counsel represented to the court that it was
Commissioner Dunn's intent to keep the constant-
watch procedure until told otherwise by the count
or experts, the court also heard testimony that the

of  suicide-prevention

constant

current pl tation
measures and constant watch is not sustainable.™
The partics defined ‘constant
"“procedure that ensures onc-on-one visual contact
at all times. except to the extent that the physical
design  allows an observer to maintain  an
unobstructed line of sight with no more than two

people on watch at

watch' as a

suicide once.” Interim
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Agreement  Regarding  Suicide  Prevention
Measures (doc. no. 1102-1). MHM's Houser
testified that the implementation has been difficult
because some facilities do not have a layout
conducive to constant watch, due to the location of
the windows on cell doors and structures that
obstruct a direet line of sight into crisis cells. As a
result, MHM has had to transfer some prisoners to
other facilities. Another obstacle in the
implementation stems from a lack of sufficient
correctional staffing: for example. the Holman
crisis cells, located on death row, are unsafe for
mental-health staff, because without sufficient
correctional staffing on duty. prisoners often throw
objects from second and third tiers at the mental-
health stafT conducting constant watch on the first
tier. Finally, according to Houser. the annual
budget for a p tant d

is projected to be over $4 million, but MHM was
initially provided only $200,000 to meet the
immediate needs of the agreement
mandating constant watch.”’

qatch pr

interim

%6 In addition, there were allegations of non-

compliance  with the constant  watch
procedures at Kilby, See Plainnfls’ Motion
to Renew the Temporary Restraining Order
R ling Suicide P ion Py d

{doc. mo. 1171} This allegation of non-
compliance will be discussed in ffra Pant

V.o

A separate issue is whether Commissioner
Dunn's representation that he will enforee
the indefini
binding on ADOC or his successors. This

inlerim  agreement

issue 15 taken up in Part VD,

43

Houser explained that prior to the interim
agreement, MHM could not staff constant
watch under the current contruel amount
and was not expected 1o do so, even though
NCCHC  standards
watch.

mundate  constant

I Inappropriate Release from Suicide Watch and
Inadequate Follow-up
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Prisoners are routinely released from suicide
walch improperly and receive inadequate follow-
up care after their release from suicide watch.
These practices create a  substantial risk of
recurring self-injurious behavior and suicide.

As experts from both sides explained, suicidal
prisoners should be released only with the
approval of a psychiatric provider (psvehiatrist or
nurse practitioner) who has made a face-to-face

that their condition was sufficiently
stabilized to warrant it. In 2016, MHM reported to
ADOC that it was discharging patients from
suicide watch without a face-to-face assessment:
the decisions were based instcad on whatever
lower-level stafl’
communicated over the phone to on-call doctors
and nurse practitioners, A nurse practitioner at
Donaldson and St. Clair testified that generally
she will not authorize the release of a prisoner
from suicide watch at St. Clair without secing him
in person: however, when she is not at 5t. Clair (a
significant majority of the hours in the week), stafl’

information mental-health

call Dr. Hunter to authorize the release remotely,
Associate C ioner MNaglich admitted that
this practice of authorizing suicide-watch release
without a face-to-face evaluation was not specific

1231t any particular facilities, <1231 but that it

reflected a general shortage of psvechiatrists; she
further agreed that it put the prisoners at risk of
premature release. Evidence also showed that
prisoners have, on occasion, been released from
suicide watch by correctional staff’ without any
mental health assessment at all: this is even more
unacceptable. See, eg .. Pl. Ex. 436, September
19. 2014 Email between Houser and ADOC (doc.
no. 1074-26) (notifying Naglich about a death-
row inmate who was released from a crisis cell by
ADOC officer, without notice or approval by
mental-health staff).

According to experts on both sides, follow-up care
is necessary upon release from suicide watch both
for prisoners on the mental-health caseload and for
those who are not. For those who are already on
the mental-health caseload. follow-up care entails
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incorporating what providers learned from the
most recent crisis into the prisoner’s (reatment
plans and modifying interventions in order fo
address the factors that contributed to the self-
injurious behavior or suicidal ideation. For those
who were not on the caseload. follow-up care
allows providers to assess whether the prisoner's
risk of self-injury remains low, and to determine
whether the prisoner should be added to the
mental-health caseload to address underlving
mental-health  issues. As Dr. Bums credibly
opined, the failure to provide follow-up care that
addresses the root of self-injurious behavior
creates a substantial risk that the self~injurious
behavior will continue and result in serious injury
or death.

The follow-up care provided to many prisoners
upon their release from suicide watch at ADOC is
woelully inadequate. Both Dr. Haney and Dr.
Burns observed multiple instances of prisoners
who were released directly from crisis cells back
into segregation. with little or no follow-up
treatment in subsequent weeks. For example.
experts observed that plaintiffs L.P., RM.W,, and
C.J. and prisoner J.D. all had a pattern of cyeling
between crisis cells and scgregation with little
follow-up treatment after crisis-cell release. As
explained further later, prisoners in segregation—
even those on the mental-health caseload—have
little access to meaningful treatment, due to severe
staffing shortages that prevent prisoners from
being brought out of their cells and a lack of group
activities.

Once again, Jamic Wallace provides a concrete
example of the lack of follow-up care and the
resulting  harm. During  his
repeatedly insisted that he rarely received
therapeutic care when not on suicide watch. Dr.
Burns corroborated his testimony, noting that
despite his very acute mental illness, Wallace had
only one individual counseling session in the two-

testimony,  he
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in late August 2016. The same lack of follow-up
care was repeated in 2016: he was discharged
from suicide watch two days before he committed
suicide: in those two days. he received no follow-
up care.

In sum. the combi of inadeq
identification of needs for crisis care, unsafe cells,
inadequate monitoring, and madequate treatment
has created a substantial and grave risk of serious
harm for ADOC's prisoners who have a high risk
of engaging in self-injurious behavior and suicide
altempts.

7. Inappropriate Use of Disciplinary Actions

ADOC has an unacceptable practice of
disciplining mentally ill prisoners for behavior
that stems from their mental illnesses and doing so
without adequate regard for the disciplinary
sanctions' impact on mental health. Mentally ill

prisoners are routingly disciplined for harming

123271232 themselves or attempting to do so. These

punitive practices in turn subject mentally ill
prisoners to a substantial risk of decompensation
and increased suffering. Cf Coleman v Wilson |
912 F.Supp. 1282, 1320 (E.D. Cal. 1995) (Karlton,
1) ("|Bleing treated with punitive measures by the
custody staff’ to control the inmates’ behavior
without regard to the cause of the behavior, the
eflicacy of such measures, or the impact of those
measures on  the inmates' mental illnesses”
violated seriously mentally 11l prisoners’ Eighth
Amendment rights): Casey v Lewis . 834 F.Supp.
1477, 154849 (D. Ariz. 1993) (Muecke, 1)
(finding that using lockdowns to punish seriously
mentally ill prisoners’ behavior stemming from
their illness constitutes an Eighth Amendment
violation),

Imposing disciplinary sanctions on prisoners for
engaging in self-injury creates an additional risk
of harm bevond that stemming from inadequate
treatment. As plaintiffs' expert Bums explained,

month period following a ide watch pl
in 2015, and that his treatment plan did not change
or reflect the fact that he came off of suicide watch

casetext

b ADOC's practice treats sell-injury solely
as a behavioral problem rather than a menial-
health problem, it fails to address the underlying
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mental-health  issues  through  treatment:
responding to self-harm in this manner is likely to
escalate the self-injurious behavior, potentially
resulting in serious physical injury or even death.
Furthermore. il a disciplinary action results in
segregation, mentally ill prisoners are at an even
higher risk of harm—as will be discussed in detail
later—because of the detrimental effects of
isolation and of the limited access to treatment,
both of which can in turn worsen underlying
mental illness.

The practice of punishing prisoners for engaging
in self-harm is common and svstem-wide at
ADOC, despite a wrilten policy purporling lo
prohibit it. ADOC's administrative regulation
states that. although they are not exempt from
compliance with rules and regulations, inmates
"will not be punished for svmptoms of a mental
illness."™ Joint Ex. 128, Admin. Reg. § 626 (doc.
no. 1038-151). ADOC has engaged in a practice
of automatically disciplining prisoners  who
engage in  self~injurious  behaviors. In fact.
Naglich's Office of Health Services deemed this
practice problematic as early as 2013, when it
conducted an audit of services provided in
Donaldson. As a result, MHM's post-audit
corrective-action plan stated that ADOC is to stop
"automatically apply|ing] disciplinary sanctions to
male inmates who engage in self-injurious
behavior." P Ex. 689, MHM Corrective Action—
Donaldson May 2013 (doc. no. 1069-5) at
ADOC045459." The person responsible for
implementing this change was Dr. Ron Cavanaugh
of OHS. who was to review files of prisoners who
may have been sanctioned for symptoms of mental
illness and send instructions on how to deal with

1 233self-injurious behavior 123310 ADOC officials in

charge of supervising the disciplinary process.

5% Defendants elicited testimony from various
proctitioners and  pnsoners  that it s

pprop 1o n
prisoner for a violation of administrative
rules despite the fact that he suffers from a

mental illness. But plaintiffs have not
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disputed this point. Instead, they have
offered evidence to show that many
mentally ill prisoners are punished as a
direct result of their mental illness, which
the experts credibly testified is harmful.
defense  counsel  asked
including  plaintifl

For example,
multiple  prisoners,
Jumic Wallasce and class member M.P,
whether it was ‘appropriate’ 1o be
disciplined for having o contraband—a
razor blade, for example—in the cell

had

fior

however, these prisoners actually

received  disciplinary  sanctions

engaging in self-injurions behavior, not for

having contraband.
3% While the corrective-action plan  for
Donaldson  specifies  "male  inmates”

Associate Commissioner Naglich testified
that she understood the policy change—to
cease automatic disciplinary sanctions for
engaging i self-harm—applied 1©0 both
male  and prisoners.  Maglich
Testimony at vol, 2, 135,

female

Although the 2013 corrective-action plan required
follow-up action to address this issue. ADOC did
not lake ful action to change this practice.
and prisoners continue to face sanctions for self-
injurious  behavior.  Associate Commissioner
Naglich's stafl could find no documentation of any
file reviews conducted by Dr. Cavanaugh or
i sent o A i Ce issi

Culliver or the regional coordinators, who
according to Naglich were the officials responsible
for enforcing this policy change. Associale
Commissioner Culliver was likewise not aware of
any policy change or new instructions regarding
self-harm and disciplinary sanctions. Dr. Tvtell,
who replaced Dr. Cavanaugh after his death and
was aware of this issuc at Donaldson, testified that
he and Associate Commissioner Naglich have
discussed that imposing disciplinary sanctions for
self-injury continued to be a problem, including in
the RTU and SU. However, Dr. Tvtell has done
nothing to monitor, let alone address, this issue,
When asked what, if anvthing. she personally has
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done to implement this policy change. Associale
Commissioner Naglich admitted that she had
reviewed only one single prisoner's disciplinary
record: in that case, she intervened to recommend
that convictions be removed based on the
indications in his medical records that he was
decompensating at the time of the infraction.

Not surprisingly, in 2016, plaintifis' expert Dr,
Burns credibly concluded that "desperate acts to
get the attention of MHM stall and necessary
services,"  including  self-mjury  and  suicide
attempts, "often result in disciplinary action and
placement in segregation where mental health
treatment is even more difficult to access." Joint
Ex, 460, Bums Expert Report (doc. no. 1038-
1044) at 29. She also saw evidence of prisoners
with untreated serious mental illness  being
“gssentially  punished for symptoms of their
psvchiatric illness," such as prisoners with bipolar
disorder being placed in disciplinary segregation
for untreated manic behaviors, Burns Testimony at
vol. 1, 27-28.

A related problem is ADOC's inadequate mental-
health evaluation process for prisoners facing
disciplinary charges. Not taking mental health into
consideration when  determining  appropriate
sanctions is dangerous because cerlain sanctions,

v

such as placement in segr expose
ill prisoners to a substantial risk of worsening
svmptoms and significantly reduced access o
monitoring and treatment.

Under ADOC's  administrative  regulations,
disciplinary actions agamst prisoners

mental-health code is MH-1 or above require

whose

consultation with mental-health stafl: once a
prisoner on the cascload is charged with a
disciplinary  infraction. MHM's mental-health
counselors are required to conduct a mental-health
evaluation and complete a computerized module.
Ostensibly, this system allows the counselor to
have input into the disciplinary process and to
communicate in writing to the disciplinary hearing
officer: (1) whether "mental health issues afTected
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the inmate's behavior at the time of the charge":
(2) whether there are "mental health issues to be
considered in disposition if found guilty”; and (3)
whether mental-health stafT would be present at
the hearing. Joint Ex. 467, Mental Health
Consultation to the Disciplinary Process, Inmate
File of Jamic Wallace (doc. no. 1038-1052) at
ADOCO31346.

However, the system falls far short in practice:
these mental-health evaluations are often briel and
perfunctory, and the counsclors conducting them
understand their role to be limited to an
assessment of capacity or knowledge of their
infraction, rather than providing input on the
*123thealth  implications  of
punishment. For example, Sharon Trimble, an
MHM counselor at Kilby, testified that her
evaluation process entails nforming the prisoner
of the charge against him. describing the incident
at issue. letting him explain what happened. and
making sure that he understands the reasons for a
disciplinary hearing. This. in her view, amounts to
an assessment of the prisoner's competency: her
evaluation concludes when the prisoner "say[s]
that [he| did it." Trimble Testimony at __. She
does not otherwise assess whether the prisoner’s

any

behavior is related to his mental illness, and she
has never made recommendations as to the
appropriateness of possible sanctions. including
whether  placement  in  segregation
contraindicated by the prisoner's mental illness,

was

Strikingly,  Associate Commissioner  Naglich
herself did not have a clear understanding of the
purpose of the consultation process. While she
understood that the consultation process should
address "the mental  health
contribute|d] to the conduct," she was unsure
about whether it involved anvthing else. Naglich
Testimony at vol. 2, 15. She understood the
second question in the module—whether mental
illness should be considered in determining the
punishment—to relate not to the appropriatencss
of various sanctions in light of the prisoner's
mental illness but rather to be largely duplicative

whether issues
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of the first question. regarding culpability. She
believed it to be asking "how cognizant or
responsible was the inmate at the time of the
charge and should that be considered in the
disposition if he's found guilty." fel.

As explained in the next section, and as agreed by
experts on both sides, it is eritical that mental
illness be considered in determining punishment
for infractions because placing mentally il
prisoners in segregation significantly increases the
nisk of decompensation. ADOC's failure to ensure
that mental-health stafT can and in fact do express
their views as to whether particular prisoners will
be harmed by placement in segregation (or some
other disciplinary sanction) creates a substantial
risk of serious harm.

Morecover, the disciplinary consultation process
consistently fails to perform even the limited
functions Trimble and Naglich ascribed to it
ADOC's 2013 audit of Donaldson and a quality-
improvement study conducted by MHM around
the same time recognized that mental-health
consultations were often acting as little more than
a rubber stamp. The Donaldson audit found that
"answers provided by [mental health] appeared to

conflict with patients’ clinically documented
mental  health  status"—in  other words. the
consultation documentation from mental-health

stafl’ did not reflect the diagnoses in the medical
record of the prisoner who was being disciplined.
Pl. Ex. 689, MHM Corrective Action—Donaldson
May 2013 (doc. no. 1069-5) at ADOC045459.
MHM found that "95 % were declared competent
to stand hearing with no qualifiers for MH
factors.” and, relatedly. "that [MHM's] stafl did
not understand how to fill out form." Pl. Ex. 715,
July 2013 Quarterly CQI Meeting Minutes (doc,
no. 1044-9) at 4. Not surprisingly. MHM
counselor Trimble was aware of only one instance
in the course of five years in which a prisoner was
not  sanctioned because his  behavior
considered a result of his mental illness,

was
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The consequences of ADOC's  policy of
disciplining prisoners for engaging in sell-harm
combined with the dysfunctional consultation
process are frequently egregious: when they
attempt 1o hurt or kill themselves, mentally ill
prisoners are routinely found guilty of and
punished for "intentionally creating a security,
safety, or health hazard," and often are placed in

1235segregation. For example, Jamie Wallace =1235 was

given disciplinary  sanctions and sent  to
scgregation for self-injury and suicide attempts
multiple times between 2013 and his suicide in
2016, See Joint Ex. 467, Inmate File of Jamie
Wallace (doc. no. 1038-1052) at ADOCO31352
(Jan. 8, 2013, for cutting his neck with a metal top
of a smokeless tobacco can); ADOCO31661 (Feb.
3, 2013, attempting to  hang  himself):
ADOCO31341 (Nov. 12, 2013, penetrating his cars
and bottom lip with a metal object):
ADOCO031528 (May 25, 2014, intentionally
cutting his lefi wrist); see alse Pl. Dem. Ex. 2,
Summary of JW., Suicide Altempts (doc. no.
1038-16) (showing six occasions of being sent lo
segregation for inflicing  self-harm, and 12
disciplinary  actions for self-harm in total).
Records of plainifT L.P. also reflect that he has
received disciplinary  segregation for self-harm
incidents; plaintiff R.M.W. and class member M.P.
testified  that multiple
disciplinary actions for intentionally creating a
sccurily, safety, or health hazard when they had

they have received

cut themselves. These instances of punitive
response can also lead to even graver harm: Dr.
Hunter. the medical director of MHM.
acknowledged that the combination of a recent
disciplinary  action and the prospect of a
segregation placement was a common factor
among prisoners who committed suicide. The
trend in suicides since October 2013 corroborated
this testimony. In sum. ADOC's disciplinary
process has inflicted actual harm and created a
substantial risk of serious harm for mentally ill
prisoners.
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a

8. Inappropriate  Placement and

Treatment in Segregation

q

Segregation—also known as restrictive housing or
solitary  confinement—generally refers to  the
correctional practice of keeping a prisoner in a cell
for 22.5 hours or more a day. usually in a single-
person cell, only letting the prisoner out for brief
‘vard' time and showers.”" In ADOC, segregation
two  different

.
P

takes forms:  disciplinary  and

adminmistrative. Di ion is a type

of punishment whereby prisoners are allowed to

Y segreg;
have extremely limited personal property in their
cells and lose privileges such as telephone use and
family visits. Administrative segregation is used to
separate prisoners from the general population,
generally  for safety reasons: prisoners  in
administrative segregation do not formally lose
privileges. but are still subject to some property
restrictions and receive little out-of=cell time.

60 As Dr. Haney explained in his testimony

before  Congress, exercise time  for
segregation prisoners hardly involves a
‘vard! Pl Ex. 1272, 2012 Congressional
Testimony of Dr. Craig Haney (doc. no.
1126-3) at 3-6. Rather than an open space
with greenery, the exercise vards that the
court observed at ADOC facilities for
segregation prisoners were ofien small and
fenced in with conerete surfaces. Some of
the facilities allow only one inmate at a
time in a ‘cage.’ a subdivided section of the
vard that is fenced in and hardly bigger
than the segregation cell itself. Some of the
vards, such as the one in Kilby, also had
fences totally enclosing the yard, including
a fenced ceiling, truly evoking the feeling

of a cage.

Trial testimony revealed that segregation has a
profound impact on prisoners' mental health due to
the harmful effects of isolation; this impact is
worse for those who are already mentally ill,
According  to  the experts, the risk of

casetext

1230overwhelming

with the duration of
isolation and the severity of the prisoner's mental
illness,

P

Plaintiffs ask the court to declare that, due to the
risk of harm, mentally ill prisoners as a general
matter should never be placed in segregation.
However, the court sees no need to reach that
broad conclusion, for here, the evidence is
*1230that the ADOC's current
segregation practices pose an unacceptably high
risk of serious harm to pnsoners with serious
mental-health needs. As the testimony of experis
and defense witnesses made abundantly clear,
ADOC lacks a functioning process for screening
out prisoners who should not be placed in
segregation due to mental illness or ensuring that
they are not sent there for dangerously long
periods. and mentally ill prisoners in segregation
receive inadequate treatment and monitoring. It is
simply undeniable that these practices pose a
grave danger to many mentally ill prisoners placed
in segregation.

This section discusses the ways in which ADOC’s
segregation practices place these prisoners atl a
substantial risk of serious harm. Afler explaining
the consensus developed in recent years regarding
the harmful psychological effects of segregation in
general and on mentally ill prisoners in particular,
the discussion turns to the specific risks of harm
posed by ADOC's segregation practices. Finally,
the court discusses the heightened level of danger
segregation poses to those prisoners with the most
serious mental-health needs—that 1s, those who
have conditions classified as serious mental
illnesses.

a. Background on Segregation

i. Consensus among Correctional and Mental—
Health Professionals on Segregation

Mental-health and correctional professionals have
recognized that long-term isolation resulting from
segregation, or solitary confinement. has crippling
consequences for mental health. Dr. Craig Haney,
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who has studied the psychological effects of
solitary confinement for more than 30 vears,
explained that isolation of the type experienced by
prisoners in segregation has harmful psychological
effects even on those who are not mentally ill, and
even mentally healthy prisoners can develop
mental illness such as depression, psychosis, and
anxiety disorder during a prolonged period of
isolation. Summarizing vears of rescarch in his
field. Dr. Haney explained: "[T]he nature and
magnitude of the negative psychological reactions
. | re the ful and p of
this kind of confinement, the lengths to which
prisoners must go to adapt and adjust to it and the
risk of harm that it creates. The potentially
devastating  effects of these conditions are
reflected in the characteristically high numbers of
suicide deaths, and incidents of self-harm and self-
mutilation that occur in many of these units....
These effects are not only painful but can do real
harm and inflict real damage that is sometimes
severe and can be irreversible. ... They can persist
bevond the time that prisoners are housed in
isolation and lead to long-term disability and
dysfunction." Joint Ex. 459, Hanev Expert Report
(doc. no. 1038-1043) at 130-31: see also Davis v.
Avala ., — U8, ——, 135 8.Ct. 2187, 2210, 192
L.Ed.2d 323 (2015) (Kennedy. J.. concurring)
(summarizing case law and historical texts that
"understood| | and questioned” the "human toll
wrought by extended terms of isolation” and
observing that "rescarch still confirms what this
Court suggested over a century ago: Years on end
of near-total isolation exact a terrible price."} The
psvchological harm from segregation can also lead
to symptoms like hallucinations, chest pain,
palpitations, anxicty attacks. and sell-harm. even
among healthy  people.
Testimony at vol, 1, 209; see alse Palakevic v
Wetze! . 854 F3d 209, 225-26 (3d Cir. 2017)
(summarizing the "robust body of legal and
scientific authonity recognizing the devastating
mental health consequences caused by long-term
isolation in  solitary confinement," including
*1237 depression, post-

<o

previously Bumns
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traumatic stress disorder, psychosis, and even a
disintegration of the basic sense of sell-identity.”
as well as physical harm). The depth of the
psychological impact of such isolated confinement
conditions on human beings was also reflected in
Senator John McCain's observation about his
prisoner-of-war experience in Vietnam: "[Solitary
confinement] crushes your spirit and weakens
your resistance more effectively than any other
form of mistreatment. Having no one else to rely
on, to share confidences with, to seek counsel
from, you begin to doubt your judgment and vour
courage.” Pl Ex. 1272, 2012 Congressional
Testimony of Dr. Craig Haney (doc. no. 1126-3)
at 9 (quoting from Richard Kozar, Jolin McCain:
Cvercoming Adversity (2001) at 53),

from

The serious psvchological harm st
segregation is even more devastating for those
with mental illness. As Dr. Haney explained.
mentally ill prisoners are  highly likely 1o
decompensate in such an isolated environment,
and it is more difficult to deliver treatment to
those in segregation units. In other words,
mentally ill prisoners in segregation are hit with a
double-whammy: they are exposed to a heightened
risk of worsening symptoms, while having less
access to treatment they need. As a result of the
growing body of evidence on the destructive
effects of segregation, a general cc among
correctional and psvchiatric professionals. while
nol necessarily blishi | floor,
has developed in the last ten vears: placement and
duration of segregation should be strictly limited
for mentally ill prisoners. For example, as the
experts explained, the National Commission on
Correctional Health Care has issued a position
statement declaring that mentally ill prisoners
should not be placed in segregation absent
exlenuating  circumstances. and even in those
circumstances, the stay should be shorter than 30
days.”

g @ e

61 See National Commission on Correctional
Health Care, Solitary Confinement Position

Statement on Solitary Confinement, 2016;
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Burns Testimony at vol. 1, 204,
As Dr. Haney expluined. prison systems
around the country are also moving away
from using solitary confinement in general
—even for healthy people—unless it 1s
absolutely necessary. See, eg, Joim Ex.
459, Haney Expert Report (doc. no. 1038
1043) at 133 (referencing Rick Raemisch,
My Night in Solitary, N.Y. Times (Feb. 20,
2014),

htip:/www.mytimes.com/ 20140221 /opini

avaifable at

on/myv-night-in-solitary.himl  {descnbing
the experience of the head of the Colorado
Department of Comections spending 20
hours in a segregation cell and the effonis
to bring down the number of mentally ill

in ¥ o

single digits among 300 prisoners in
segregation), Terry Kupers, et al., Heyond

o b P
e, / v

i ippi’s Experience R

Prizon

feid

Classification and  Creating Altemative
Mental Health Programs, 36 Crim. Just. &
Behav, 1037 {2009) (descnbing the reforms
in  the

Mississippi Department  of

Corrections  significantly  reducing  the

lation in admim ¢

and its effect on misconduct, violence, and

use of force))

Defense  witnesses agreed that mentally ill

prisoners should rarely be placed in segregation

144

257 F. Supp. 3d 1171 (M.D. Ala, 2017)

detrimental effects on mental health, especially for
those with pre-existing mental illness. Lastly,
Avers, a defense expert, opined that based on his
experience as a correctional  administrator.
mentally ill prisoners should generally not be
placed in segregation: if they are, it should only
occur with the explicit approval and hands-on
involvement of mental-health stall, and such
prisoners should be placed on a fast-track to be
moved into more therapeutic settings.

. ADOC's Segregation Units

The court heard overwhelming evidence,
including from experts on both sides, that the
conditions i ADOC's segregation unils pose
serious risks for mentally ill prisoners—beyond
the inherent psychol I risks of seg
ADOC prisoners receive very little out-of-cell
time: they are lefl idle for almost all hours of the
day with very little property allowed in the cell:
the physical ditions of the segr cells are
often deplorable: and the design of the cells ofien
makes it difficult to monitor the well-being of the
prisoners.  Associate Commissioner  Culliver
testified that they "try to give them five hours a
week" of out-of-cell time, which means that even

when ADOC officers are able to meet their goal,
prisoners spend on average over 23 hours per dav
inside of a cell. Culliver Testimony at . As for

for prolonged periods of time. Dr. Hunter, MHM's
medical director, testified that it is “generally
recognized” in the profession, including within
ADOC, that prolonged segregation is deleterious
to mental health, ¢ of the co
sensory deprivation and sensory overload: a severe
lack of stimulation arises when confined to one

ion of

space for over 23 hours a day without any
meaningful social interactions: sensory overload
comes from the chaotic environment of
segregation units, filled with loud noises and
malodors. Hunter Testimony at . ADOC's chief
psvchologist Dr. Tytell and MHM psychiatrist Dr.
Kemn also agreed that overwhelming rescarch

|23ushows that *12:8 prolonged isolation has gravely

casetext

idl not only do segregation prisoners lack
access to programming, but they are allowed very
few items in their cells to occupy themselves: only
a Bible and their current legal paperwork. As Dr.
Haney credibly testified based on his extensive
experience, it is quite unusual for segregation
inmates to be denied access to any other books or
a radio. Furthermore, segregation units within
ADOC are in significant disrepair, exacerbating
the inherent stress of being confined to a small cell
and worsening its impact on mental health, As
reflected by photographs admitted into the record
and as the court witnessed firsthand during facility
visits, segregation cells are often poorly lit, with
little natural light and only small grated windows,
if any. The court observed that they are often filled
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with the smell of buming paper and urine: some
are extremely dirty with what appears to be dried
excrement smeared on the walls and floors; and
loud noises travel through the segregation units,
some of which house from anywhere between 20
to 50 people on multiple levels.” The court
witnessed an overpowering sense of abandonment
and despair, with a prolonged stay crushing all
hope.™

62 Dr. Hanev also observed that Bullock's
segregation unit has a practice of removing
mattresses [rom cells so that prisoners
cannot rest on them during the day, which
he lescribed  as finarily
draconian.” Haney Testimony at vel. 1,
117, Pl Dem. Ex. 60, Bullock Main Camp,
B Dorm (doc. o, 1125-20). The court also
observed that Kilby's large segregation unit

{also known as “hig scg') has extremely
small cells that are only a foot or two
longer than the length of a single-sized
maltress and only a narrow strp of space
that barely fits a toilet, in a stifling unit of
fiftv cells stacked on top of cach other
without any ventilation or transparent
windows facing outside. PL Dem. Ex. 80 &
£1, Kilby C Dorm (does. no. 1125-38,
1125-39).

63 The court notes that the worst thing that
could happen in this context is for the
cornectional officers and ADOC officials to

get aceustomed 1o such conditions.

The combination of the lack of any meaningful
activity or social contact and the stressors of living
in a dilapidated. filthy, and loud housing unit for
almost 24 hours per day results in a heightened
risk of d for

I tally ill prisoners
and a heightened risk of developing serious
mental-health needs for those who were initially
healthy. In addition, as Dr. Haney credibly
testified, it is much more difficult for stafl to

detect decompensation of prisoners while they are

123vhoused in segregation:* 1230 when prisoners remaimn

in their cells around the clock, mental-health staff
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have a harder time observing the patient and
di illnesses el
officers and fellow prisoners also lack sufficient
regular contact with the prisoner to notice the
onset of symptoms of mental illness. This
difficulty adds to the danger.™

ly. and co

64 Admittedly, ADOC uses double-celling in
some  segregafion  units, which means
pulting
segregation cell. At first blush, this practice

two  prisoners  into o single
might seem 1o mitigate the harmiul effects
of solitary confinement. However, double-
celled segregation has an even more severe
impact on the mental health of prisoners.
Dir. Haney credibly explained that double-
celled prisoners "in some ways ... have the
worst of both worlds: they are ‘crowded in
and confined with another person inside o
small cell but—and this is the crux of their
“isolation'—simultanecusly isolated  from
the rest of the mainstream prisoner
population, deprived of even minimal
freedom of movement, prohibited from
access to meaningful prison programs, and
denied opportunities for any semblance of
normal social interaction.” Joint Ex. 4359,
Haney Expert Report (doc. no. 1038-1043)
at 109,

The design of ADOC's cells and units in which
they exist poses additional obstacles for effective
monitoring  in  segregation  units,  ADOC
segregation units often lack visibility into cells,
both because of small windows on the doors,
which are often grated or difTicult to see through,
and because of the lavout of the cells and the
units. Unfortunately, as experts from both sides
testified. because of understafTing, officers cannot
constantly walk near the cells and are generally

unable to monitor what is going on inside. This
means that mentally ill prisoners in segregation—
including those identifiecd as mentally ill. those
with undiagnosed mental illnesses, and those who
develop mental illness while in segregation—are
at a heightened risk for decompensation without
anyone noticing,

59



Braggs v. Dunn

These problems exist throughout ADOC facilities.
For example, Easterling's unit has tiny windows
on doors that do not allow correctional officers to
observe inside without being directly in front of
the door; as Dr. Haney credibly testified.
correctional  officers often do not feel safe
standing verv close to the door because they risk
having bodily fluids or food thrown at them
through the food-tray slot or the cracks between
the door and the wall. (Indeed. the court was
repeatedly warned not to walk too close to the
doors for that reason during facility tours.) As the
court saw firsthand, Donaldson and St. Clair
facilities have the same problem of very little
visibility into the cells from the officers’ station,
due to small windows and dim lighting. Lastly,
Bibb's segregation units might be the most
cgregious in terms of visibility: each housing unit
has its own segregation unit of a few cells shut off’
from the rest of the unit. down a long hallway and
through a door, with no line of sight from the
central officer station and officers entering the
space to check on the prisoners only periodically.
Dr. Hancy was surprised thal such unmits were
maintained, because prisoners in these cells have
no way of alerting officers if anvthing was going
wrong; they are completely dependent for their
safety upon periodic trips that officers make from
the central officer station. In fact, Dr. Haney
recommended that Bibb's segregation units be
closed i diately: he explained that he has
never recommended any unit to be closed
immediately in his four decades of doing this
work, but he thought the risk of harm was too
great at Bibb because so little monitoring is
available, Defense correctional expert Avers's
testimony  also raised concerns: he credibly
testified to his suspicion that, because of
understaffing and safety concerns, correctional
officers were not walking down the hallway away
from the central cube at Bibb as frequently as they

1240¢laimed. "1 240b. ADOC's Segregation of Mentally

I Prisoners
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The evidence clearly establishes that placements
of mentally ill prisoners in segregation endangers
those prisoners, and that the risk of serious harm
to those prisoners increases based on the
seriousness of the prisoner's illness. the length of
the stay in segregation, and the dangerous
conditions  discussed above.  Against  this
backdrop. the court explains the wayvs in which
ADOC's pl t practices and t of
mentally ill prisoners in segregation creale a
substantial risk of serious harm.

1. ADOC's Segregation—Placement Practices

Due to the risks of decompensation created by
segregation in general and by ADOC's segregation
units in particular, it is eritically important that
ADOC consider a prisoner's health
condition when deciding whether to place the
prisoner in segregation, and il so, for how long.
But here, overwhelming evidence makes clear that
ADOC does not ensure that those with a
heightened risk of serious harm from mental
illness are not placed in segregation or that they
are not sent there for dangerously long periods.”
In particular. as discussed earlier, ADOC does not
have a functioning system for evaluating mental-
health risks when deciding whether to place
prisoners in segregation: it also fails to evaluate
these risks when determining the length of any
segregation placement. The result is that prisoners
whose mental illness makes them likely to be

mental

harmed by segregation are placed there anyway.

65 Experts from both sides explained that

altlernatives  to  placing  mentally  all
prisoners in segregation  exist.  Prison
systems across the country, ranging from
Maine to Mississippi. have reduced the
number  of

prisoners  in segregation

generally, and significantly reduced the
mentally ill population in segregation, Joint
Ex. 459, Haney Expert Report (doc. no.
1038-143) w133,

California operates a separate housing unit

For  example,

that is devoted to mentally ill prisoners

who  have  committed  disciplinary
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infractions. These units provide 20 hours of
out-of-cell tme per week, as well as

and
activities. Arizona  has  begun  similar
reforms, providing more programming and
out-of-cell time to mentally ill prisoners
PR .

who inary

Haney Testimony at vol. 2, 154-55; Ayers

Testimony a1

ADOC's current process for placing prisoners in
segregation does not adequately consider the
impact of segregation on mental health. As
explained in the section on disciplinary sanctions.
ADOC's ad I that
during disciplinarny  proceedings. mental-health
staff provide input to ADOC regarding the impact
of mental illness on the prisoner's compelency at
the time of the offense and at the time of the

ative 1 dat

hearing and give recommendations for the
disposition of the offense and the tvpe of sanctions
that should be imposed. However. as discussed
carlier, MHM stafl and ADOC officials expressed
confusion as to what role. if any, mental-health
stafl’ should play in the disciplinary process. and
mental-health stafT largely have rubber-stamped
ADOC's decisions to send mentally ill prisoners to

segregation.

Even when MHM has recommended against
placing a particular prisoner or a group of
mentally ill prisoners in scgregation, there is
evidence that ADOC has ignored such input. As
MHM's program director Houser testified, ADOC
has overnidden MHM's recommendations that
prisoners whose mental-health code is above MH-
3 (which requires residential treatment in a
mental-health unit) should not be placed in
segregation; she also gave an example of a
prisoner who was put in segregation despite
MHM's recommendation, She further explained
that because MHM is not authorized to move any

1241 prisoners, ADOC can overnide MHM's *1241

clinical judgment and house RTU patients in
segregation. Indeed, ADOC correctional stafl are
not required to follow the recommendations of the
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mental-health stafT in disciplinary proceedings.
Likewise, while regulations require that prisoners
in segregation undergo periodic  mental-health
evaluations, ADOC is not required to move the
prisoner il the mental-health evaluation reveals
that continued placement in segregation would be
detrimental to the prisoner's mental health. Joint
Ex. 127, Admin, Reg. § 625 (doc. no. 1038-150)
("The ADOC psvchologist or psvchological
associate will consult with the Warden or designee
when their [segregation] mental health assessment
indicates  that  continued  placement i
|segregation] is contraindicated by cl n the
inmate's mental status and functioning. Alternative
strategics to facilitate  the mental
stabilization will be offered.").”

inmate's

66 There is sufficient evidence that these

tal-health Tuati i

are inadequate, which will be discussed
later in section V.B.10,

For their part. MHM staff have been hesitant to
oppose ADOC on the placement of mentally ill
prisoners in segregation,. MHM stafl discussed
ADOC's use of segregation on mentally ill
prisoners during a staff meeting in 2013,
expressing frustration that ADOC was over-using
segregation on mentally ill prisoners: the meeting
summary read, "DOC is over using segregation on
MH inmates. They want to punish them, We must
be diligent i calling it from a treatment
perspective in disciplinary consult. Put MH as
factor in the bad behavior. Long term segregation
can be detrimental mental well-being. ... Do not
recommend a disciplinary action. Sav MH is a
major factor. We are reluctant to do it because of
influence of DOC" Pl Ex. 715 Julv 2013
Quarterly CQl Meeting Minutes (doc. no. 1044-9)
at4.

ADOC also fails to ensurc that prisoners with
serious mental-health needs are not subjected o
extremely lengthy peniods of segregation. Dr.
Haney described examples of several plamtiffs
and one former class member who have bounced
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between segregation units and suicide-watch cells
over lengthy periods of time; three were never put
on the mental-health cascload despite repeated
instances of self-harm. See Pl Dem. Ex. 131,
Movement History of Exemplar Plaintiffs (doc.
no. 1126-10). In particular, plaintiff’ C.J.'s eight-
vear-long movement history shows that he has
been in segregation or suicide-watch cells for all
of those eight vears; his mental-health code was
eventually elevated to MH-2, but his treatment
plan did not change despite his clear deterioration
over the years.”” See Joint Ex, 459, Haney Expert

1242#1242 Report (doc. no. 1038-1043) at A39.~

67 Plaintify C.J.

who

is also an example of
what
referred to during the trial as 'scgregation

prisoners experience wis
rotation,’ whereby a prisoner is sent from

one segregation unit at a facility to another

segregation unit a1 another faci
months. Cl's
indicated that he has been rotating among
three different segregation units in the last

few movement

eight years, averaging eight months at each
facility a1 a time. Pl Dem. Ex 131,
Movement History of Exemplar Plaintiffs
(doc. no.  1126-10), practice,
according 1o Associate  Commissioner

This

Culliver, is used 1o "give staff a break” and
"give the inmate an opportunity to restart.”
Culliver testimony at . Culliver did not

know how many people were on
segregation  rolation  currently, or how
many mentally il prsoners are on
segregation rotation.

This practice adds an additional set of risk
factors to the already debilitating and
harmiul practice of housing mentally il
patients in  segregation for prolonged
periods of time. Dr. Hanev testified that
moving mentally ill prisoners from one
environment to another disrupts treatment,
because of lack of continuity of care and
providers: o new set of stall’ must get 1o
know the patient, and the usefulness of the
that

gathered on the person gets lost when the

mformation stall  have already
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prisoner is transferred. CJ. testified that he
often has to start anew with new counselors
ol each facility, and when he goes back w
the old foacility afier a vear or two of
absence, the former counselor is often no
longer working there because of the high
twrmover rate. Furthermore, as Dr. Haney
testified, frequent transfers of mentally il
prisoners have an adverse impact on their
mental health because they have a more
difficult

environments  than those who are not

time  adjusting 10 new

mentally ill.

&

Dir. Haney also stated that eycling between
segregation and general population may
also indicate that those prisoners are likely
the after-effects  of
prolonged stays in segregation, which are

suffering  from

leading 1o more disciplinary infractions.

Mot surprisingly given ADOC's disregard for
segregation's impact on mental health, mentally ill
prisoners  are  overrepresented  in - ADOC
segregation, While only 14 % of the ADOC
population is on the mental-health caseload,
mentally ill prisoners make up 21 % of those in
segregation, Looking at individual facilities year
by vear, most facilitics’ segregation units have a
far higher rate of mentally ill prisoners compared
to the general population: throughout 2014, 2015,
and 2016, Bibb, Easterling. Kilby, St Clair,
Staton, and Ventress cach had a disproportionately
high number of mental-health patients in
segregation; Holman and Limestone's segregation
population also had a disproportionately  high
number of mental-health patients more than half
of the time period. Only four of the 12 major male
facilitics—Bullock, Donaldson, Fountain, and
Hamilton—did not have disproportionate numbers
of mental-health patients in segregation for most
of the three vears™ See Pl Dem. Ex. 127,
Overrepresentation  of the Mentally IIl in
Segregation, 2014-2016 (doc. no. 1126-8).

6% The plaintiffy’ summary chart and MHM's
monthly operations reports count Draper
and Elmore as part of Staton. because the
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three facilities are in the same complex.

Experts on both sides were alarmed by ADOC's
svstematic overuse of segregation for mentally ill
prisoners, who are most vulnerable to the risk of
deterioration in such an isolated environment.
Avers, a defense expert for correctional
administration who reviewed ADOC records, was
troubled by forms he saw for administrative
segregation in which the reason for segregation

1 t was ‘psychiatric.’ Dr. Haney and Dr.

Burns were also troubled by the number of
prisoners with unaddressed mental illnesses they
encountered in segregation units. In sum, ADOC
lacks a functioning process for screening out
prisoners who should not be placed in segregation
due to mental illness or ensuring that they are not
sent there for dangerously long periods.

i1, Treatment and Monitoring in Segregation Units

ADOC prisoners with serious mental-health needs
must contend not only with dangerous and
unhealthy conditions in segregation units but also
with significantly less access to mental-health
treatment.  Mental-health  patients' needs  are
considerably greater in segregation due to the
harsh effects of isolation. vet instead of receiving
more treatment to mitigate these effects, prisoners
in segregation have less access lo care than in
general population and are not
monitored for signs of decompensation. The court
heard extensive evidence that, due to staffing
shortages, mental-health treatment and monitoring

adequately

in segregation are gravely more limited than in
general population, and nonexistent at some
facilitics. This denial of minimal medical care
contributes to the substantial risk that prisoners in
segregation with serious mental-health needs will
decompensate, experience increased pain and

1243suffering, or worse, harm or kill themselves.*1243

As Houser, MHM's program director. credibly
testified. even though mental-health patients’
needs are considerably greater in segregation due
to the harsh effects of isolation. prisoners in
segregation are not allowed to leave their cells for
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mental-health groups or therapeutic activities. As
a result, mental-health patients in segregation
receive less treatment than they otherwise would
outside segregation, despite their heightened
need.”™

0 According to Houser. MHM and ADOC
discussed o pilot project for long-term
in the

unil at St. Clair, but the project never got

ol the ground because of the lack of
support from ADOC,

On top of the lack of access to group therapy or
other  programming, ADOC's  segregation
prisoners have very little access to individual
treatment. For example. in the month of June
2016, the ber of 'seg inter ‘—that is,
out-of-cell treatment encounters with mental-
health staff—at seven facilities with mentally ill

prisoners in segregation was zcro, despite having
sometimes  dozens  of,
patients in those units: three facilities had more
than zero but fewer than five seg interventions.
See Joint Ex. 346, June 2016 MHM Monthly
Operations Report (doc. no. 1038-708) at 2,

many, mental-health

The dearth of individual treatment in segregation
to correctional understaffing,
Houser observed that mental-health patients in
segregation were not getting the services they
required, "not by [MHM's] choice." but because of
ADOC's failure to bring inmates out of their

gregation cells for tr t. Houser Testimony
at vol. 2. 100. MHM stall have consistently
complained of the difficulties of reaching patients
in segregation due to the chronic correctional
stalling shortage. See, e.g. . PL. Ex. 930, July 2014
Holman Multidisciplinary Meeting Minutes (doc.
no, 1097-4) (reporting issues with psyvchiatric
providers sceing patients in segregation due to
"walks, feeding, and DOC shortage. ete."); PL Ex.
1191, 2012 Contract-Compliance Report (doc. no.
1070-9) (noting the lack of documentation or
notes for treatment of mentally ill prisoners in
segregation).

is mainly due
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In the absence of correctional officers to provide
security and escort for segregation prisoners who
need mental-health treatment, mental-health stafl’
have to conduct cell-front check-ins, instead of
actual i But t segregati

units are not hospitable environments for a
personal conversation—Ilet  alone confidential
conversations—these i ions are brief and

Sy ; L
cannot replace individual counseling sessions.

T As discussed in the section regarding

sound v and psycl _
most ADOC segregation units are not
conducive  to having o cell-front
conversation, due 1o heavy solid doors and
very loud units with dozens of cells in a
single umit. As the count saw during its
tours of five prisons, none of the units-

even the ones at Bibb, where only three
cells are in a unit—were conducive to

confidential conversations, because of the

proximity to other cells and prisoners,

'Segregation  rounds,  whereby  mental-health
counselors go around the segregation unit to check
on the well-being of prisoners, also are of limited
utility due to understaffing and visibility issues,
ADOC regulations require that these rounds
happen at least twice per week. As with other cell-
front encounters, segregation rounds are not meant
to replace individual psychotherapy.”™ However,

1244within ADOC, segregation *1244rounds do not

adequately serve even the limited purpose they are
intended to serve. Dr. Hunter described them as
‘drive-bys,  sometimes verbal
exchanges. The cursory nature of the monitoring
was further crystalized by the testimony of stafll’
who conduct these rounds. Dr. Tytell, who served
as an ADOC psychologist at Donaldson before
taking his current  position. testified that
segregation rounds for over 120 prisoners atl
Donaldson took between 1.5 hours and 2 hours,
including the time to walk between cell blocks—
meaning no more than one minute per prisoner on

even  without

average. A former counselor at Bibb testified that
it would take her 35 minutes to an hour to
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complete the rounds at all six housing units with
18 double-celled cells. meaning one to two
minutes per prisoner, including the time to walk
between six housing units. A lack of visibility into
many of these cells—due to small, sometimes
covered windows, blocked views, and safety
concerns associated with standing too close to the
door—makes it even more difficult 1o provide
effective monitoring,

72 Furthermore, as Dr. Honey testified, while
segregation rounds by mental-health stafl’
are crucial for checking for signs of
decompensation or cnsis, they cannot
replace  periodic clinical

of - ph . \-health

status, because it is difficult to observe

out-of-cell

someone's behavior and accurately asscss
the prisoner's mental health through cell-
fromt encounters.

One vivid example of ADOC's failure 1o
monitor  segregation  prisoners’  mental-
health status concemed plaintifl’ R.M.W,
Adter o month of segregation placement
during which she was twice sent to a crisis
cell and had multiple episodes of seli-
injury, segregation  mental-health
evaluation form indicated that the inmate

the

was "appropriate for placement” and the

dati was "

placement not impacting inmate's mental
health.” Joimt Ex. 404, March 28, 2014
Review of Segregation Inmates—R.M.W,
{doc. no. 1038-859) at MROITO81,
Nothing in her medical records suggests
that a suicide-risk assessment was done
after anv of the episodes or before this
review 1o ascertain  the  impact  of
segregation and likelihood of recurring
self=harm.

Even these cursory rounds by MHM staff do not
actually happen as ofien as they should. or at all at
some facilities. The lack of documentation of

gregation  rounds combined with the acute
staffing shortages led defense expert Avers to
doubt that ADOC was able to conduct segregation
rounds as often as required. The site administrator
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for Holman confirmed Avers's beliell by credibly
testifving that insufTicient segregation rounds have
been a problem at Holman since 2008 due to
staffing shortages. and that the problem has only
worsened since then. According to her, at Holman,
instead of a separate mental-health segregation
round, a counselor accompanies the warden and
other security officers during a weekly segregation
review board, where the warden and other officials
walk from cell to cell to review each segregation
prisoner's status and potentially change the
prisoner's segregation sentence based on their
conduct. Sometimes, she is able to visit only one
prisoner in segregation per week due to the
correctional staffing shortage.

Monitoring by ADOC stafl in segregation is also
ineffective.  Correctional expert Vail  credibly
opined that ADOC lacked enough correctional
staff to conduct monitoring rounds in segregation
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ADOC fails to provide adequate treatment and
moniloring.

In sum, the evidence is clear that ADOC's

2 ion praclices dequate ing for
the impact of segregation on mental health, and
inadequate treatment and monitoring—pose a
substantial risk of serious harm to prisoners with
serious  mental-health needs. This  serious
inadequacy also has effects on other arecas of
mental-health care. According to Dr. Haney. this is
because "[ijt's very difficult to deliver adequate
mental-health care in isolation units, and mentally
ill prisoners deteriorate in isolated units. So the
inadequacies of the mental health system actually

are exacerbated by the use of isolation for
mentally ill prisoners." Haney Testimony at vol. 1.
29, In other words, ADOC's scgregation practices
perpetuate a vicious cvele of isolation. inadequate
Ir and deec

every 30 minutes—the level of monitoring in
segregalion units necessary o keep prisoners safe
from sell-harm and suicide. Indeed, he saw logs at

ADOC that ted that no segr checks
were done for multiple hours. Even defense expert
Avers. while not explicitly  concluding  that

monitoring was inadequate, implied so by saying
that better monitoring of segregation inmates
would address the high suicide rates within
ADOC.

This lack of monitoring is even more troubling
given that ADOC segregation cells are not
suicide-proof. Many segregation cells have grates,
sprinkler heads, and other structures that could be
used as tie-off points. Furthermore, during the
facility tour, the court saw many ion

The skvrocketing number of suicides within
ADOC, the majority of which occurred in
segregation, reflects the combined effect of the
lack of screening, monitoring, and (reatment in
segregation units and the dangerous conditions in
segregation cells. Because prisoners ofien remain
in segregation for weeks, months, or even years at
a time. their decompensation may not become
evident until it is too late—alter an actual or

pled suicide.” Since September 2015, seven
of eleven within - ADOC  facilitics
happened in segregation units; of the four that
have occurred since October 2016 (the current

suicides

fiscal vear), all but one involved a prisoner in
segregation.” As explained above, these suicide

h

2l
prisoners with ropes hanging across their cells as
clothes lines, which can be easily used to commit

1245suicide. Allowing prisoners to *1245cover their

cell door windows with papers further heightens
the risk of suicide.

The dearth of individual encounters outside the
cell, haphazard cell-front  encounters, and
inadequate monitoring in ADOC all show that

casetext

are ding compared to the national
average across slate prison systems. By subjecting
mentally ill prisoners to its segregation practices.
ADOC has placed prisoners with serious mental-
health needs at a sul ial risk of e d pain
and i ous
behavior. and even death. and the court cannot
close its eves to this overwhelming evidence.

decomp m,  self-inj

sulfering,
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73 While no aggregate data on the average or
typical lengths of segregation stays wene
presented. the court, during its visits to six
focilities, was able 1 view forms on the
fromt of segregation cells showing how
long the pnsoner had been there: most
were there for at least several weeks, some
for months or even over a vear As
discussed  earlier, like

plaintiff C.J, are placed on segregation

some  inmoles,
rotation.’ which can keep prisoners in
segregation units for years on end. Experts
on both sides wmequivecally denounced
ADOCs practice of prolonged segregation
stays.

7 The only one that did not take place in
segregation was plaintiff Wallace, who was
in the Bullock stabilization unit. See P Ex.
1267, 2015-2016 Chart of ADOC Suicides
{doc. no. 1108-38).

¢. Segregation of Prisoners with Serious Mental
Ilness

The court heard significant evidence that extended
segregation—even absent consideration of the
conditions at ADOC—poses a substantial risk of
harm to all mentally ill prisoners, and plaintiffs
asked the court to so conclude. However, as
mentioned before, because ADOC's segregation
practices fall so far short of protecting prisoners
with serious mental-health needs from a grave risk
of decompensation and other harms, the court
need not, at this time. decide wheth ti
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As discussed earlier, 'serious mental illness' is a
term of art in the field of psvehiatry that refers to a
certain subsel of particularly disabling conditions.
Serious mental illness is defined by the diagnosis.
duration, and severity of the symptoms. Certain
di such as schizophrenia and disorders
accompanied by psvchosis, are by definition
serious mental illnesses. because they last a
lifetime and arc accompanied by debilitating
svmptoms. others. such as major depression and
anxiety disorder, may be considered serious
mental illnesses depending on the severity of the
individual's symptoms,

As Dr. Bums credibly opined based on the
literature in the field, those who suffer from
serious  mental illness should not be put in
segregation as a general matter because prisoners
with serious mental illness experience worsening
symptoms in such an isolated environment. and
because they are likely to have reduced access to
treatment in segregation units. Burns added that.
when i exist,
segregation placements for such prisoners should
still be short term, and access to necessary
treatment must be provided. Indeed. as Dr. Bums
pointed  out, the American Correctional
Association and the American Psychiatric
Association take the position that seriously
mentally ill people should not be placed in

2 bsolutely necessary, and il so,
they should only remain for the shortest duration

even ing ¢

ion unless

m
poses an unacceptably high risk of harm to all
mentally ill prisoners as a general matter. That
said, the testimony of the experts. clinicians who
work for ADOC, and Associale
Commissioner Naglich hersell overwhelmingly
established that one particular subset of prisoners
with serious mental-health needs should never be
placed in *1246sepr in the at of

cven

extenuating circumstances: those who suffer from
a'serious mental illness.'

casetext

possible—no longer than three to four weeks.
American Correctional Association, Restrictive
Housing Performance Based Standards, August

2016; American Psychiatric Association, Position

S on Segregation of Prisoners with
Mental Illness (2012).
Associate Cc ioner Naglich candidly agreed

with Dr. Burns that placing seriously mentally ill
prisoners  in  segregation s “categorically
inappropriate.” and that such placement is
tantamount to "denial of minimal medical care."
Maglich Testimony at vol, 5, 73. She described a
new mental-health coding svstem in development
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at ADOC that would prevent all prisoners with
serious mental illness from being placed in
segregation. While she could not tell the court
when the "rollout” of the new system would be
complete. she assured the court that once
completed, "no seriously mentally ill inmate
would be housed in a segregation setting.” Naglich
Testimony at vol. 5, 67. MHM's program director
Houser agreed with the bright-line rule against
placing prisoners with serious mental illness in
segregation: she explained that prisoners classified
as MH-3 or above, which are designated for RTU
or SU placements and considered to have a serious
mental illness, should never be in segregation
because “their mental health capacity would not
allow them to be able to be mamtamed in such an
environment." Houser Testimony at vol. 2, 109,

While there was no dispute between the parties
that placing seriously mentally ill prisoners in
segregation amounts to denial of minimal care, a
question was raised as to whether the new svstem
that Associate Commissioner Naglich described
has been implemented. Associate Commissioner
Culliver, who has the primary responsibility for
inmate placements. transfers, and correctional
staffing levels, testified afler Naglich that there
had not been any recent official policy change on
the placement of mentally ill prisoners in
segregation. and that he did not know about any
changes that would prohibit officers from placing
certain prisoners in segregation or would limit the
duration of segregation placements. Naglich's
subordinate, Dr. Tvtell, later testified that an effort
to change the coding system began only after

1247Naglich testified that the policy change was #1247

already being rolled out. and that no new official
coding system existed. He further explained that
she instructed him to email the wardens at
Donaldson to move ten individuals whose mental-
health code was MH-2 or higher out of
segregation and into the RTU, only after her
testimony in court. She did not instruct him to do
so with any other facility, and Tvtell was not
aware of any other facilities moving mentally ill

casetext
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prisoners out of segregation units at the time of his
testimony in January 2017. Based on the evidence
presented—especially given Associate
Commissioner Culliver's lack of knowledge or
involvement in a major change to segregation
policy—the court cannot conclude that ADOC has
implemented this policy change of not placing
prisoners  with  serious  mental illness  in
segregation.”  Given the
substantial risk of harm of decompensation for
these mostly severely mentally ill prisoners, the
concludes that it is  calegorically
inappropriate to place prisoners with serious
mental illness in segregation absent extenuating

the consensus

on

court

even in

decisions regarding the placement should be with
the involvement and approval of appropriate
mental-health stafl, and the prisoners should be
moved oul of segregation as soon as possible and
have access to treatment and monitoring in the
meantime,

75 The court further notes that the system that
Associate Commissioner Naglich deseribed
would prevent the placement of seriously
mentally ill prisoners in segregation only il
the mental-health  coding  system  were
accurately  classifving prisoners’ mental-
health needs.

9. Tutwiler

As ADOC's only major facility for women,
Tutwiler Prison for Women serves as the treatment
hub for all female prisoners in Alabama. While the
same factors contributing to inadequate mental-
health understaffing,
correctional understalTing. and overcrowding—
apply to Tutwiler, the provision of mental-health
care at Tutwiler differs in some ways, This is
because Tutwiler administrators, as a result of
other litigation, have revised policies to make
them more ‘gender-responsive’ and ‘trauma-
informed'—that is, responsive to female prisoners’

care—mental-health
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experience of past traumatic events.”” Some of

these revisions invelve regulations governing
mental-health care.”

76 Defense  counsel  suggested

approval of certain policies at Tutwiler by

that  the
monitors hired by the US. Depariment of
Justice signifies that those policies are
constitutionally adequate. However. there
are two flaws with this argument. First, the
18]}

evaluating policies to ensure that mental-

monitor  was  nol  necessanly
health care was adequate under the Eighth
Amendment: the lawsuit that resulted in
the monitoring was not about mental-health
care, nor was the monitor's job to set the

| floor of tal-health care.

Sccond, the monitors’ approval of cerain
policies, such as segregation placement,
does mot mean  that ADOCS  actual

. 1y ad
! are y 1

77 For example, newly implemented practices

include limiting pre-disciplinary  hearing
segregation  to 72 hours,  submitting
menitoring logs for segregation cells 1o an
independent

complionee visit 1o the stabilization unit

reviewer, and having o
every six months 1o ensure 15-minute
interval checks.

Yet, despite these policy changes, the care
provided to mentally ill prisoners at Tutwiler
suffers from some of the same inadequacies that
affeet mental-health care for men. Tutwiler lacks
adequate mental-health and correctional staffing.
As in the facilities for men, a significant portion of
mentally ill patients are not being identified or
appropriately  classified; no  suvicide  risk-
assessment tool is used outside of intake: and the
provision of counseling sessions is seriously
inadequate. The court has sufficient evidence
before it to conclude that these problems pose a
1 245substantial* 1242 risk of serious harm to Tutwiler
prisoners with serious mental-health needs.

casetext

154

257 F. Supp. 3d 1171 (M.D. Ala, 2017)

Tutwiler suffers from the same serious
deficiencies in identification and classification of
prisoners’  serious mental-health needs. The
mental-health  identification and  classification
processes al Tutwiler function the same way as at
male comectional facilities: an LPN conducts the
initial intake screening. without any  on-site
supervision by an RN or any other higher-level
provider. Tutwiler also lacks a triage system for
referral req and therefi Juests to see a
mental-health provider do not get classified or
tracked to ensure that they are processed. The
resulting under-identification is apparent in the
number of prisoners on the mental-health
cascload. Experts from both sides testified that
women i prison have a significantly higher

incidence rate of mental illness compared to their
male counterparts: the estimated rate ranges
between 75 to 80 %, according to Dr. Burns. At
Tutwiler, only 54 % of prisoners are on the
mental-health cascload. Joint Ex. 346, June 2016
Monthly Operating Report (doc. no. 1038-708),
As with the rest of the system. experts from both
sides testified that the low rate stems f[rom
ADOC's inadequate intake and referral processes.
Experts from both sides also testified that an
insufTicient number of prisoners arc getting care in
mental-health units at Tutwiler despite the severity
of their illnesses. As explained above, such
inadequate identification and classification of
serious mental-health needs create a substantial
risk of serious harm by failing to treat mental
illness.

Expert testimony also showed that no suicide risk-
assessment tool is being used at Tutwiler, except
at intake. as is the case in male facilitics. As
explained carlier, failing to assess suicide risks of
prisoners who threaten or attempt self-harm or
suicide places those prisoners at a substantial risk
of harm.

As at the male prisons, individual counseling
sessions at Tutwiler are frequently delaved and
canceled due to shortages of mental-health staff
and correctional officers. An ADOC psychologist
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at Tutwiler testified that the correctional staffing
shortage that causes such delavs and cancellations
of counseling sessions is a topic of discussion at
almost  every  multidisciplinary meeting.
Furthermore. MHM  contract-compliance reports
and the minutes from CQI meetings consistently
reported that Tutwiler's caseload is "bursting at
[the] scams." and that MHM had difficulty
meeting outpatient needs for counseling, Ex. 670,
April 2015 Quarterly CQI Meeting Minutes (doc.
no. 1056-7) at MHMO31224; see also Pl Ex. 532,
2015 Contract-Compliance Report (doc. no.
1070-7) at 4, 13 ("At Tutwiler, staff are
attempting to manage extremely large cascloads,
which at challenging";
"significant staffing shortages in  psychiatry”
reported at Tutwiler): Pl Ex. 114, 2013 Contract—
Compliance Report (doc. no. 1070—4) at 1-2
(discussing decrcase in treatment availability at
Tutwiler due to stafTing cuts and increasing size of
cascload across all facilities).

times can be very

In sum. inadequate identification and classification
of mental-health needs. inadequate sereening for

ide risk, and inadeq psvchotherapy create
a substantial risk of serious harm to mentally ill

prisoners at Tutwiler. On the other hand, while

also d about the ber of cnsis cells,
suicide-watch plac seg i
placements, and treatment and monitoring

available in segregation and in crisis care atl
Tutwiler, the court does not have sufficient
evidence to find that those arcas pose a substantial
risk of serious harm to Tutwiler's prisoners.”

12491249 10. Other Issues

T8 The court also notes that the experts from
both sides presented affirmative evidence
that the care being provided in the Tutwiler
RTU is adequate, or close to adequate.

This section discusses several issues on which the
court does not at this time find for the plaintiffs,
First, there is substantial evidence that periodic
mental-health evaluations for all prisoners in
segregation are inadequate, but the court, out of an

casetext
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abundance of caution and exercising its discretion,
leaves this issue to be further addressed by the
parties. Second, evidence was nsufTicient to
establish a substantial risk of serious harm arising
from ADOC's medication management practices
or the supervision of certified registered nurse
practitioners.

On the first issue, substantial evidence suggested
that ADOC is not conducting adequate periodic
mental-health  assessments  of  prisoners  in
segregation to identify those who become mentally
ill while in segregation. Dr. Haney credibly opined
that periodic out-of-cell assessments are necessary
not only to monitor for decompensation among
those identified as mentally ill, but also to identify
prisoners not on the mental-health caseload who
may develop mental illness while in segregation.
Just as identification and classilication of mental-
health needs at intake are essential in a functioning
mental-health care system, it is also essential lo
identifyv those who need mental-health treatment in
segregation.  ADOC's  own  administrative
regulation  requires  periedic  mental-health
assessments of prisoners in segregation, even for
those who are not on the caseload. though it does
not appear to require out-of-cell assessments. Joint
Ex. 127, Admin, Reg. § 625 (doc. no. 1038-150).
However, suggested  that
assessments at ADOC are cursory at best. For
example, as discussed above. plaintiff RM.W.'s
scgregation  mental-health  evaluation  form

evidence such

completed in the same month when she was sent
to suicide watch twice and had multiple incidents
of self-injury simply had some check marks and
stated "inmate appropriate for placement” and
"segregation placement not impacting inmale's
mental health.” Joint Ex. 404, March 28, 2014
Review of Segregation Inmates R.M.W. (doc. no.
1038-859) at MRO17081. No mention of her
suicide-watch placements or sclf-injury episodes
was included, and no suicide risk-assessment tool
was completed. Ample evidence of correctional
and mental-health understaffing—and the Tact that
staff are often unable to conduct segregation
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rounds consisting of much shorter. cursory cell-
front interactions—also suggests that ADOC is
unable to provide meaningful mental-health
assessments of prisoners in segregation. However,
the court believes that it should solicit more input
from the parties before determining whether
ADOC is conducting adequate periodic mental-
health assessments of prisoners in segregation.
Therefore, the Eighth Amendment finding remains
open as to this discrete issue. and the court will
take it up with the partics after this opinion is
issued,

Second. the court is able to conclude on the record
before it that plaintiffs did not present sufficient
evidence to establish that prisoners in ADOC
custody face a substantial risk of serious harm in
medication  management
supervision of  certified registered  nurse
practitioners. Plaintiffs did not present sufficient

two  arcas: and
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on medications they were originally prescribed.
but there is no do ion about the

those medications were discontinued. However,
these unconnected dots are not sufficient to find
that ADOC prioritizes cost concerns over clinical
needs making prescription  decisions,
because the court is ill-equipped to discem
whether  the  decisions clinically
nappropriate, Furthermore, even plamtiffs' expert
Burns found that keeping the cost of medications
in mind when making prescribing decisions was
not on its own inappropriate or unusual, especially

when

were

because MHM clinicians' requests for medications
that are not pre-approved for use arc almost
always granted. In other words, absent contrary
clinical findings, there is not enough evidence to
find that ADOC sy lly overrides clinical
needs due to cost concerns such that its medication
management  practices

1

are  constitutionally

evidence to establish that ADOC's dication
management practices are inadequate based on
ADOC allegedly letting cost concerns override
clinical needs and not being responsive to patients’
concerns about side effects, While plaintiffs
presented anccdotal evidence of providers' refusal
to continue previously prescribed medications or
to switch medications despite continuing side
cffects, the court did not see any independent
clinical assessments of these patients’ medication
needs. Absent any contrary clinical assessments,

1250* 1250 credibility findings, or more direct evidence

of ADOC's failure to prioritize patients’ clinical
needs over medication costs. a constitutional
determination about the adequacy of these kinds
of medication decisions would invade the province
of psychiatric providers' medical judgment. Estelle
v Gamble | 429 US. 97, 107, 97 5.Ct. 285, 50
L.Ed.2d 251 (1976) (holding that matters for
"medical judgment" do not raise an Eighth
Amendment concern). The lestimony established
only that clinicians talk about the cost of
medications during meetings. and that managers
commend providers for keeping prices down as a
team; further, some prisoners were discontinued

casetext

In addition, plaintiffs argued that ADOC's
certified registered nurse practitioners were not
properly supervised by psychiatrists. Evidence
suggested that some of the CRNPs emploved by
MHM could not meet the state regulatory
requirement that they collaborate with an on-site
psychiatrist at least 10 % of the hours they work,
However, evidence also showed that psychiatrists
do supervise and collaborate with CRNPs through
other, more informal channels. Therefore, there is
insufTicient evidence to establish that inadequate
supervision has created a substantial nsk of
serious harm for mentally ill prisoners.

C. Deliberate Indifference

Having found that ADOC's mental-health care
system creales substantial risks of serious harm to
mentally ill prisoners (defined in this opinion as
those with serious mental-health needs), the court
now turns to the deliberate-indifference prong of
the Eighth Amendment inguiry. In order to prove
an Eighth Amendment vielation, plaintiffs must
show not only that state officials subjected
mentally ill prisoners to a substantial risk of
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serious harm, but also that defendants acted with
deliberate indifference to that risk. As di |
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care," when doing so causes a prisoner lo

below. despite being repeatedly informed that
significant  deficiencies existed, ADOC has
disregarded and failed to respond reasonably to
the actual harm and substantial risks of serious
harm posed by its deficient mental-health care
svstem,”™

7% Defendants also asserted that because the
named ADOC officials were not involved
in the direct provision of mental-health
care to prisoners, they could not have been
deliberately indifferent 1o the plainufls’
serious mental-health needs, This court has
already rejected this argument, See D v
Do, 219 FSupp 3d 1100, 1157-60 (M.D.
Ala, 20016).

To establish deliberate indifference, plaintiffs must
show that defendants had subjective knowledge of
the harm or risk of harm. and disregarded it or
failed to act reasonably to alleviate it. Thomas v
Bryant . 614 F3d 1288, 1312 (11th Cir. 2010).
Officials must "be aware of facts from which the
inference could be drawn that a substantial risk of
serious harm exists,” and "draw the inference.”

1251*1251 Farmer v Brennan | 511 U.S, 825, 837, 114

S.Ct 1970, 128 LEd2d 811 (1994). The
defendant’s subjecti of arisk of harm

{lessly suffer the pain resulting from his or her
illness. McElligott v. Foley . 182 F3d 1248, 1257
(11th  Cir. 1999). Put differently, Eighth
Amendment liability may be found if a defendant
with subjective awareness of a serious need
provides "an objectively insufficient response to
that need." Tavior v Adams , 221 F3d 1254, 1258
(11th Cir. 2000). Although considered part of the
subjective component, the requirement that the
defendant disregard a risk of harm actually
evaluates her response (or lack thereof) by an
objective reasonableness' standard, Farmer |, 511
U.S. at 847, 114 S.C1. 1970,

In some cirg a defendant's disregard of

a known risk is quite obvious. For example, the
defendant might "simply refuse] | to provide"
medical care known to be necessary. Ancata v
Prison Health Servs., Inc. , 769 F2d 700, 704
(11th Cir. 1985) (allegations that prisoner required
a psyvchiatric evaluation that defendants refused to
provide satisfies disregard requirement). If a
defendant provides some medical care, the
Constitution does not require that the care be
"perfect” or the "best obtamable" Harris v
Thigpen , 941 F.2d 1495, 1510 (11th Cir. 1991).
hel a defendant’s disregard of the risk
be found through “delaving the

treat " providing "grossly inadequate care,"

N
M

can  still

5 aw
can be determined based on circ ial
evidence, including "the very fact that the risk was
obvious." Jd at 842, 114 S.Ct. 1970, In other
words, il a particular risk was "longstanding,
pervasive, well-documented, or expressly noted by
prison officials in the past, and the circumstances
suggest that the defendant-official being sued had
been exposed to information conceming the risk
and thus 'must have known' about i." such
evidence permits a trier of fact to conclude that the
officials had actual knowledge of the risk. /d at
84243, 114 5.CL 1970 {(interal citation omitted).

The disregard prong can be proven in many ways,
In the arca of medical care, disregard of a risk of
harm may consist of "failing to provide care,
delaying care. or providing grossly inadequate

casetext

making "a decision to take an easier but less
cflicacious course of treatment," or providing
"medical care which is so cursory as to amount to
no treatment at all." McEiligon . 182 F.3d at 1255
(collecting cases). In other words. a choice to
provide care known to be less effective because it
is casier or cheaper can constitute deliberate
indifference, In the context of mental-health care,
"the quality of psychiatric care can be so
substantial a deviation from accepted standards as
to evidence deliberate indifference to those serious
psychiatric needs." Steele v Shah . 87 F.3d 1266,
1269 (11th Cir. 1996) (citing Greason v Kemp
891 F.2d 829, 835 (11th Cir. 1990) ). Deliberate
indifTerence can also be found when "[a] prison

4l
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official persists in a particular course of tr
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ples of 1i d support  an

in the face of resultant pain and risk of permanent
injury" to the prisoner, Rouse v Plantier , 182 F.3d
192, 197 (3d Cir. 1999).

to a correctional institution's
provision of medical care. evidence of sysiemic
deficiencies can also establish the ‘disregard’
clement of deliberate indifference. Harris , 941
F.2d at 1305, For example. this element may be
met "by proving that there are 'such systemic and

In challenges

gross deficiencies in stafTing, facilities, equipment,
or procedures that the mmate population is
effectively denied access to adequate medical
care.' " Id (quoting Ramos v Lamm , 639 F.2d
559, 575 (10th Cir. 1980), cert. denied , 450 U.S,
1041, 101 8.Cv. 1759, 68 L.Ed.2d 239 (1981) ). As
evidentiary  *1252matter, these systemic
deficiencies may be identified by a "series of
incidents closely related in time" or "[r] d

inference of systemic disregard for the risk of
harm facing mentally ill prisoners. See Ramos ,
639 F.2d at 575 ("In class actions challenging the
entire  system of health deliberate
indifference to mmates' health needs may be
shown by proving repeated examples of negligent
acts which disclose a pattern of conduct by the
prison medical stafl.").

care,

In an official-capacity suit. the suil is not "against
the official personally, for the real party in interest
is the [governmential] entity”: therefore, the
deliberate-indifference  inquiry focuses on the
indifference”  to  the
identified risk of harm, rather than the named
defendant  official's  personal  indifference.
LaMarea v Turner |, 995 F2d 1526, 1542 (11th
Cir. 1993) (finding that substitution of a new

mstitution's  "historical

Irlep
examples of delaved or denied medical care.”
Rogers v. Evans , 792 F.2d 1052, 1058-59 (11th
Cir. 1986). Further. prison officials' efforts to
correet systemic deficiencies that "simply do not
2o far enough” when weighed against the risk of
harm also support a finding of deliberate
indifference, Lawbe v Haley , 234 F.Supp.2d 1227,
1251 (M.D. Ala. 2002) (Thompson, J.), because
such efforts are not "reasonable measures to abate”
the identificd substantial risk of serious harm.,
Farmer . 511 U.S. at 847, 114 5.C1. 1970,

Finally, the defendant institution's response to a
known risk must be more blameworthy than "mere
negligence." Farmer , 511 U.S, at 835, 114 S.Ct.
1970 (citing Estelle v Gamble , 429 U.S, 97, 106,
97 5.Ct. 285, 50 L.Ed.2d 251 (1976) ). In other
words, the defendant must have disregarded the
risk with "more than ordinary lack of due care for
the prisoner's interests or safety.” ld (quoting
Whitley v Albers | 475 US. 312, 319, 106 5.CL
1078, 89 L. Ed.2d 251 (1986) ). However, while an
"inadvertent failure” to provide adequate medical
care does not satisfv the deliberate-indifference
standard, Estelle , 429 US. at 105-06, 97 S.Ct.
283, in challenges to health-care systems, repeated

casetext

defendant. "a dedicated public servamt who is
trving very hard to make [the prison] an efficient
and effective correctional institution” does not
preclude a deliberate-indifference finding): see
also Lanbe . 234 F.Supp.2d at 1249 ("[Tlhe real
parties in i are the responsibl ities: the
Department of Corrections and. ultimately, the
State of Alabama.").

This case is likely sui generis in the extent to
which the top ADOC officials had personal
knowledge of the substantial risks of serious harm
posed by its deficient care and has not responded
reasonably to those risks. Much of the evidence
came from ADOC officials’ own mouths:
defendants—particularly Associate Commissioner
Naghich—and other officials readily admitted to
the existence of serious deficiencies. the risk of
harm arising from them, and ADOC's failure to
respond. As a result, although plamffs do not
have to prove personal deliberate indifference by
the named defendants in order to establish
institutional deliberate indifference, the court's
finding of deliberate indifference is well supported
by defendants’ own admissions of knowledge and
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failure to act. in addition 1o the other
circumstantial evidence more typically seen in
official-capacity suits.

1. ADOC's Knowledge of Harm and Risk of Harm

The inadequacies plaguing ADOC's mental-health
care system were pervasive and well-documented
in multiple ways: ADOC received monthly
statistical reports and annual contract-compliance
reports from MHM: ADOC communicated with

1253senior #1253 MHM managers through emails and

quarterly  CQI
corrective-action

meetings: ADOC  received
plans from MHM after
compliance reviews and audits; ADOC  also
performed two audits of MHM's performance
since 2011, As a result, ADOC has been well

aware of the risks | ted by the deficiencies in

its mental-health care.

ADOC has been well aware of the significant and
adverse impact of overcrowding, mental-health
understaffing, and correctional understaffing on
the provision of mental-health care. Associate
Commissioner Naglich admitted that, since 2010,
MHM has been struggling to meet contractual
requirements due to staffing cuts and increasing
caseloads. In addition, MHM's program director
Houser repeatedly  raised concerns  about
inadequate mental-health staffing with Naglich,
requesting for over a vear to amend the contract to
increase stafling across [acilities; she also told
Naglich repeatedly that MHM needed more
counselors in order to meet the rising demand.
because ADOC's psychological associales were
not taking counseling caseloads from MHM
providers as anticipated.

Both Dunn and Naglich have been aware that
persistent correctional understafTing has interfered
with MHM's ability to provide mental-health care.
According to Naglich, in the vears since 2010,
MHM has repeatedly informed ADOC that the
lack of sufficient correctional staffing has been
seriously impacting its ability to provide care,
ADOC's own audit of the Donaldson RTU in 2013
also revealed that check-in rounds, individual
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appointments, and regularly scheduled activities
had to be delaved or canceled due to the limited
number of officers assigned to the mental-health
unit. At least since 2013, Naglich has repeatedly
complained to ADOC's Commissioner, former
and A Co ioner of
Operations  about  the chronic shortage of
correctional officers interfering with mental-health
care. She charactenized correctional understaffing
as "probably one of the most serious problems
facing the depariment." Naglich Testimony at vol.
2, 174-75.

Commi

Ample evidence also demonstrates ADOC's
knowledge of the risks of harm arising out of the
specific defici in the treatment of )
ill  prisoners  discussed ecarlier.  First, MHM
managers repeatedly informed ADOC in their
reports and emails that the deficiencies arising outl
of staffing shortages—including  difficulties in
providing timely counseling sessions and activities

1all

—were seriously undermining their ability to
provide care. Second. Maglich admitied that that
the failure to meet the mental-health needs of
prisoners with serious mental illness—in other
words, the risk of harm arising from failing to
identify prisoners in need of mental-health care
and providing them with the appropriate level of
care—puts them at risk of decompensating.

ADOC was also well aware of the specific
deficiencies. To begin, ADOC was aware that its
processes for identifving and classifving mentally
ill prisoners were inadequate. ADOC has had a
persistently low prevalence rate of mental illness,
and ADOC officials have known that LPNs with
extremely  limited training arc responsible for
identifying prisoners' needs for mental-health
services, Morcover, Associate Commissioner
Naglich was informed of the persisient pattern of
self-injury. attempted  suicides, and
involving prisoners who had not been identified as
mentally ill: MHM's corporate office had
repeatedly informed her in contract-compliance
reports that requests for mental-health services
were not being processed appropriately according

suicides
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to their urgency level. In sum. the circumstances
make clear that she had been exposed 1o
information concerning the problems and thus
1254 'must have known' about them. Farmer , 511
U.S. at 842-43, 114 S.C1. 1970.

Deficiencies in treatment planning have been
longstanding. persistent, and well documented.
including in reports directly delivered to Associate
Commissioner Naglich. MHM notified ADOC of
the lack of individualization of treatment plans for
vears in audits and quarterly COQI meetings.
MHM’s annual contract-compliance reports to
ADOC between 2011 and 2016 also noted that
treatment plans were inadequate across all levels
of care, from outpatient to crisis care, ADOC's
own 2013 audit of Donaldson identified as a
probl that 1 team where
treatment planning occurs—{requently were held
without all necessary participants.

The problem of nsufficient counseling services
has also been longstanding and well known. First,
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and the unavailability of group treatment at many
facilities during quarterly CQI meetings, which
ADOC Chief Psychologist Tytell attends on behalf
of the agency.

ADOC officials have also been aware of the array
of well-do d probl pl inpati

level care. MHM  has been reporting low
utilization rates for RTU and SU beds to Naglich
and her office every month: Naglich admitted that
she has been aware of the presence of prisoners in
segregation without any mental-health needs in
mental-health units, and that this disrupts the
therapeutic ADOC's  audit of
Donaldson revealed that patients were not getting

environment:

sufficient out-of-cell time and counseling; and
Naglich has known that ADOC does not provide
hospital-level care to patients who need it.

ADOC officials have been well aware of the
inadequacies in suicide prevention and erisis care.
Commissioner Dunn personally reviews suicide-
incident reports and has been aware of the
in the suicide rate in the last

Naglich admitted her knowledge of a
shortage of e lors and 1 ing

as well as a chronic shortage of correctional
officers for escorting prisoners lo appointments,
Second, multiple sources informed her and other
ADOC officials of serious problems in the
provision of group counseling services: she also
admitted that the shortage of correctional officers
hindered MHM’s ability to provide group therapy

1aad

Contract-compli reporis given o
Naglich repeatedly informed her that multiple
faciliies were not getting  cnough  group

counseling sessions over the wvears. MHM's
monthly operations reports to ADOC. which
contain statistics on the number of individual
treatment encounters and group sessions each
month. also made clear that little group counseling
was occurring at multiple prisons. For example,
the monthly operations report for April 2016
showed that no outpatient group therapy was
offered at Donaldson, Easterling, Kilby, or St
Clair, Moreover, MHM has repeatedly discussed
the problem of increasing cascloads for counselors

casetext

two vears: he has been also aware that most of the
suicides were committed by hanging and in
segregation, For her part. Naglich has known even
of the specific, system-wide conditions that create
substantial risks of suicide: she was notified of the
chronic cnsis-cell shortage™ and the backlog at
the Bullock SU that has been driving the shortage:
MHM complamed to her about unsafe crisis cells
with tie-off' points and low wisibility, and her
office’s own audit included the same findings: and
MHM repeatedly reported to Maglich that sharp

12551tems were found in cnisis cells, Naglich “1255also

admitted that not having a constant-watch
procedure for the most acutely suicidal inmates is
a serious problem that poses a risk of harm in such
a way that "someone could die Naglich
Testimony at vol. 3, 228.

80 ADOC Associate Commissioner Culliver
and the regional coordinator for medical
have been

care, Brendan Kinard, also
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aware of ecnsis-cell shoriage and the
resulting placement of suicidal prisoners in

non-crisis cells for years,

Perhaps most dramatically, ADOC has been aware
of the actual harm and the substantial risk of
serious harm that ADOC's segregation practices
pose to mentally ill prisoners. Commissioner
Dunn has been aware of the fact that mentally ill
prisoners resided in  segregation. and that
segregation could exacerbate their mental illness.
Maglich has been receiving monthly reports that
showed overrep I of Iy il
prisoners in segregation, MHM stafl repeatedly
communicated to ADOC officials—both orally
and in writing—their concern about ADOC's
placement of mentally il prisoners in segregation.
MHM's  annual contract-compliance  reporls
between 2012 and 2016 reported that multiple
facilities had disproportionate numbers of
prisoners on the mental-health cascload in
and rec ded further review of

the mental-health consultation  process and
monitoring. See Pl Ex. 1191, 2012 Contract—
Compliance Report (doc. no. 1070-9); P, Ex. 114,
2013 Contract-Compliance Report (doc. no.
1070-4); PL. Ex. 115, 2016 Contract-Compliance
Report (doc. no. 1070-3). Moreover, MHM
leadership has communicated the grave and
potentially lethal nisks of such scg ion

257 F. Supp. 3d 1171 (M.D. Ala, 2017)

While aware of the substantial risk of serious harm
posed by segregation, ADOC has also known that
certain ADOC disciplinary practices result in
freq pl of Iy ill prisoners in
segregation.  Associate  Commissioner Naglich
admitted that ADOC has had a practice of
disciplining prisoners for engaging i self-
injurious behaviors. Furthermore, both MHM's
and ADOC's own audits revealed that the mental-

health Itation comp of the disciplinary

process was not properly functioning lo keep
mentally ill prisoners out of segregation,

Lastly, ADOC has also been aware of the
inadequate monitoring and access to treatment for
prisoners  in  segregation. ADOC's  chief
psychologist  Tvtell  informed Naglich that
segregation rounds by mental-health stafl were not
being done properly and that mental-health
paticnts in  segregalion were nol receiving
treatment.  Furthermore, ADOC officials have
been well aware that segregation placement has
been a common factor among suicides. Indeed. the
great danger to mentally ill  prisoners in
segregation is obvious: prisoners are locked away
for weeks at a time in cells with little monitoring
and casy access to the means to kill themselves. In
other words, ADOC has been aware of the actual
harm that has resulted from segregation practices,

practices to ADOC officials. including Maglich.
For example. over the last four to five years on
multiple occasions, Dr. Hunter, MHM's medical
director, has had discussions with ADOC
leadership  regarding mentally ill  prisoners’
potential to deteriorate while in segregation.
MHM's program director Houser has repeatedly
informed ADOC officials that placement of
mentally ill prisoners in segregation should be
avoided because of the potential harm to those
prisoners. Maglich hersell admitted that housing
mentally il scgregation s
"categorically inappropriate.” Naglich Testimony
atvol. 5, 73.

prisoners  in

casetext

in ion to the ial risk of serious harm
that ADOC's segregation practices have imposed
on mentally ill prisoners,

In sum, evidence established that ADOC has been
aware of the gross deficiencies found in ils
treatment of mentally ill prisoners.

2. ADOC's Disregard of Harm and Risk of Harm

Despite its knowledge of actual harm and
substantial risks of serious harm to mentally ill

1250prisoners, ADOC has fuled =125¢t0 respond

reasonably to identified issues in the delivery of
mental-health care. On a global level, the state of
the mental-health care system is itself evidence of
ADOC's disregard of harm and risk of harm: in
spite of countless reports, emails. and internal
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documents putting ADOC on notice of the actual
harm and substantial risks of serious harm posed
by the identified inadequacies in mental-health
care, those i have p d for vears
and vears. Suicide risk-assessment tools are still
not being used outside of intake; referral requests
are still not being triaged according to their
urgency levels: records from late 2016 indicated a
continued lack of mdividualized treatment plans
and inadequate frequency of individual and group
counseling: segregation prisoners without mental-
health needs are still found in mental-health umits;
no hospitalization option or hospital-level care for
the most severely ill exists: suicidal prisoners
continue to be housed in unsafe cells without
dequat itoring; and ill prisoners
are placed in  segregation without a

tallv

still
meaningful mental-health consultation process and
have even less access to treatment,”’

81 Likewise, the current levels of mental-
health and comectional understaffing and
overcrowding  also  illustrates  ADOC's
disregard of nisk of harm. First, ADOCs
response 1o the shortages of mental-health

and cormectional stafl have been objectively
insufficient, because systemic and gross
deficiencies anising from  understafling
have perssted and  effectively  denied
prisoners access to adequate mental-health
care. Taylor, 221 F3d at 1258 (holding that
the ‘disregard’ prong under Estelle and
Farmer con be  satisfied  through  an

“objectively  msullicient  response” by
prison officials). Mlarris, 941 F2d at 1505
can, be established

through “systemic and gross deficiencies in

staffing” that effectively deny prisoners
access 10 adequate medical care); see also
Colemem v. Wilson, 912 F.Supp. 1282, 1319

(E.I). Cal. 1995) (Karlton, 1.)"[Gliven the

nature and extent of the cnsis and its
duration,” defendants’ purported efforts 1o
remedy the acute shortage of mental-health
stafl in the prison system were not
defeat @ deliberate-
finding).  Furthermore,

sufficient 1
indifference
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difficulties in recruiting do not negate he
fact that understafling has caused this
serious systemic deficiency, See Wellma v
Faulkner, 715 F24 269, 273 (Tth Cir.
1983} (failure of a prison 1o 6l authonzed
position weighs "more heavily against the
state than for iL" parly because the

authornzed salary was woefully insdequate

and the prison’s effort was nsulficient )
Madrid v. Ganrez, 889 F.Supp. 1146, 1227
(NI, Cal. 1995) (Henderson, 1) (finding

“recruitment  difficulties do not excuse

compliance with constitutional
mandates.”). In other words, ADOCSs
faillure o provide mental-health and

comectional staffing suflicient to operate a
minimally adequate  mental-health  care
system 15 in itself an unreasonable response
under the deliberate-indifference standard,

The same logic applies to overcrowding,
While it is true that ADOC does not have
the authority o release prisoners or stem
the inflow of prisoners from the stute's
cnminal justice system, ADOC's response
o ding has been objectively
insufficient. This is because the court does

nol consider the overcrowding problem in
a vacuum, ADOC hus been well aware of
the itude and impact of fing

on every facel of its operations for vears,
ADOCs efforns—belatedly  pushing for
construction of new prsons in 2006, for
example—io alleviate the problem have
been too little and 1oo late, as reflected in
the current 170 " occupancy e,
Considering the institation's _ historical
deliberate indifference to the problem of
overcrowding, mtler than what ADOC has

done under the current leadership only, the
court finds that ADOC has disregarded 10
the harm and risk of harm coused by
overcrowding and understalfing.

In addition to its failure to respond reasonably to
these ADOC's disregard for the
substantial risk of serious harm to mentally ill
prisoners manifested itsell in two additional ways:
its persistent refusal to exercise any meaningful

Aol
del
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oversight of MHM's delivery of care: and ils
unreasonable responses to critical incidents and
discrete issues brought to their attention over the
ADOC's  Failure to Exercise
Oversight of the Provision of Mental-Health Care

ADOC's Office of Health Services. run by
Associate Commissioner Naglich. has  done
vanishingly little to exercise oversight of the
provision of care to mentally ill prisoners. This
failure exemplifies ADOC's disregard of the
substantial risk of serious harm to mentally ill
prisoners within  ADOC. Two facts provide
important context for understanding this failure:
first, ADOC has been awarc of the
inadequacies in the treatment of mentally ill
prisoners discussed above; second. as explained in
this section, ADOC has known that MHM's own
quality-control p is hopelessly inadeq in
implementing corrective actions. Despite clear
indications that the same inadequacies persisted
vear after vear, and that its contractor has been
failing to implement corrective actions, ADOC
chose 1o exercise close to no oversight, abdicating
its constitutional obligation to ensure that the
provision of mental-health care is minimally
adequate.™ Such inaction is clearly unreasonable

well

and therefore amounts to deliberate indifference.

82 I fact, instend of penalizing MHM for its
known inadequacics, ADDC extended the
contract with MHM for one more vear in

September 2016, Associate C
Naglich credibly testified that, as a result
of  her mnegative view of MHMs
perl she ded i

the mental-health contract in 2013 1o
another contractor, rather than renewing
the contract with MHM: She likewise
stated that before the department extended
its contract with MHM in 2016, she told
Commissioner Dunn that MHM was not
“measuring up,” Naglich Testimony a1 vol.
4. 121, adding that
d fed with all the issues that ADOC

Dunn - was  also
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hos had with MHM. And ver. ADOC

renewed  the  contract  with  MHM

regardless,

As an initial matter. a briel overview of MHM's
quality-control  processes  illustrates  the
unreasonable nature of ADOC's response. Though
designed for ‘continuous quality improvement,'
MHM's quality-control processes do nol ensure
that the identified deficiencies are corrected,
mainly because many of the necessary corrective
actions require cooperation and action by ADOC.
MHM's corporate  office’s annual  contract-
compliance audit is the only system-wide review
of MHM's performance that cither MHM or
ADOC conducts. Once the review is complete,
MHM sends a contract-compliance report. as well
as a corrective-action plan, to Naglich's Office of
Health Services.™ However, it is unclear whether
anvone within MHM monitors the implementation
of corrective actions. Moreover. for many of the
identified deficiencies, MHM cannot address them
effectively  without ADOC's help: corrective
actions—such as obtaining adequate stall to
facilitate  therapy appointments and  group
activities—often require action by ADOC officers

12s%and, crucially, more staffing.™ As a *1253result,

without action on ADOC's par,
compliance reports often note the same problems
recurring vear after year: for example, multiple
annual reports found that treatment plans were not
updated consistently; that crisis cells in various
facilities were unsafe for suicidal prisoners: and
that prisoners in segregation and mental-health
units were not getting regular treatment due to the

shortage of correctional officers.™

contract-

83 Ome former MHM emplovee testified that
these audit results are not reliable, because
MHM stafl on site pull medical records 1o
be audited ahead of time and get them up
to par before the corporate auditors review
them. Plaintifls’ expert Dr. Bums also
observed that the facility stall select the
files for review. rather than the corporate
office randomly selecting the files. While
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this testimony raises a concem that the
reporis may  have minimized negative
findings. the court relies on them 1o the

extent the reports still found  serious

deficiencies in the provision of mental-

health care.

B4 MHM's corrective-action plans reflect this
conundmim: while MHM s required 1o
send a corrective-action plan in response,
much of what is required 1o fix the

involves  ADOC
actions. For example, follow-up findings in
for 2016

included statements such as: "This is a

complionce  reports

the

comective-action  plan

work in progress. Due to the staffing issues

currently are not being completed duning

the required time frame”
with the MHPs on ensuring that the

treatment plan is completed duning this

till working

time frame of admission” P1 Ex. 1247,
July 2016 Bullock [P Cormective Action
Plan (doc. no, 109910},

835 To be clear, the court notes that many
identified problems could be fixed by
MHM, but are not.

The regional-level qualitv-improvement exercises
—which includes quarterly audits and 'spot audits'
by MHM's CQI manager—also do not seem fo
result in corrective actions. In fact, the CQI
manager admitted that no one is responsible for
ensuring that site administrators address the issues
identified through her spot checks: she is only
responsible  for reporting  the findings, not
ddressing the probl no d ion of
site-level follow-up is required. In her own words,
“the buck doesn't stop with anyone." Davis-
Walker Testimony at vol. 2, 152.%

8 Asked how she knows that MHM is
meeting contract compliance goals iff all
follow ups are done at the site level and she
does not see any of those results, the CQJ1
manager responded, "[O)bviously, vou do
not understand quality.” Davis  Walker
Testimony at vol. 2, 237, She testified that
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the purpose of COQI is “refining [ ]
which defined o5
determining how 1o collect data and reflect
it in o database. Davis-Walker Testimony
atvol. 1, 83, This
rather than substance on her part led to one

processfes].” she

angular focus on process

of the more bizame exchanges of this tral:
she inssted that all spot-audit results
showing fmlures to meel contmel or

regulatory  standards

were  exclusively

to data-entry p

3 . and
never to any actual failure o provide
appropriate care. For example, she insisted
that nencomphance reported i the audit
such as treatment plans that were “outdated
or requining review,” reflected database
entry problems, even though finding the
date of the latest treatment plan did not
involve looking in the database, Davis-
130-32,
Needless 1o say, the count did not find
credible her testimony that all identified
problems are attnibutable to mere data

Walker Testimony at vol. 2,

entry errors.

Naglich was well aware of MHM's inability
address identified problems. In fact. Naglich
blamed MHM for most of the deficiencies in
mental-health care at ADOC and expressed
particular  dissatisfaction with MHM's CQI
process: she complained in court that MHM
identifies problems. but does not help ADOC
solve those problems. But this was the proverbial
pot calling the kettle black: in spite of her
concerns about MHM's intermal oversight and her
knowledge of deficiencies in care, MNaglich and
OHS—the only ADOC department with
responsibility for monitoring mental-health care—
have done almost nothing that resembles ‘quality-
improvement'  or even
monitoring in response.

bare-bones  contract

First, Associate Commissioner Naglich admitted
that she does not review the contract-compliance
reports in full or take actions based on their
findings. She asserted that Dr. Tyvtell, the only stafl’
member at OHS with mental-health expertise. is
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responsible for reviewing the reports. However.
Tytell denied ever receiving the reports or being
responsible for reviewing them.”” Not surprisingly,
Naglich's testimony also revealed that neither she
nor anyone else in her office has taken any
corrective measures in response to the numerous

123vinadequacies identified in the reports.* 1259 Second,

ADOC has failed to monitor MHM's provision of
mental-health care, despite having the tools to do
s0. ADOC's contract with MHM grants it access to
MHM's files and the right to conduct scheduled
and unannounced performance reviews. The
contract also authorizes ADOC to assess fines for
noncompliance found during formal  audits.
However, ADOC has not made use of these
provisions. Since 2011, Naglich's office has
conducted only one informal audit—in response to
a specific concern raised by a medical provider
about a mentally ill inmate—and one "pilot audit,’
both of which were limited to the Donaldson
facility.™ (Only the first, informal audit produced
report.)  Despite  Naglich's
assessment that MHM was "not measuring up.”
Naglich Testimony at vol. 4, 121, ADOC has not
audited, even informally, mental-health care at any
prison other than Donaldson. and has not
conducted formal audits at any prisons. Because it
has not conducted any formal audits, ADOC has
not been able to assess MHM any fines for
coniractual noncompliance.

a wrillen own

87 Lynn Brown, the only other person within
OHS who interacts with MHM regularly,
also denied ever seeing the reports or being

responsible for reviewing them.

8 MHM's  program Houser
explained that Naglich 1old her the “pilot
"count™ and that the

results would not be used as an "I gotcha”

manager
audit’ would not

Houser Testimony at vol. 2, 176,

Even when ADOC conducted the informal audits
at Donald: it did hing to address the
identified problems. The 2013 informal audit of
Donaldson revealed that the care provided at the
Donaldson RTU was deficient in many ways—so
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much so that Associale Commissioner Naglich
described it as a "lailed audit." Naglich Testimony
at vol. 2, 55, As discussed carlier in more detail in
Section V.B.5. the audit revealed that providers
had difficultics accessing patients because of the
correctional staffing shortage: group programming
was inadequate: bed space in the treatment units
was used to house segregation inmates: mental-
health staffing was inadequate; security for
mental-health stall was inadequate: and patients
were not getting  sufficient  out-of-cell time.
MHM's corrective-action plan identified tasks for
both ADOC and MHM. However, Naglich was
unable to identify a single follow-up action taken
by her office or MHM to address any of these
issues. ADOC's lead auditor, Brendan Kinard,
admitted that OHS did not do anything to resolve
problems identified in the Donaldson audit.

Associate  Commissioner Naglich offered no
reasonable explanation when pressed about the
reason for the lack of follow-up afier the dismal
results of the 2013 Donaldson audit. She blamed
the death of Dr. Cavanaugh, the chiel psychologist
of OHS and Dr. Tviell's predecessor. who
unexpectedly passed away in March 2014,
According to Naglich, Cavanaugh had been
responsible for contract monitoring, including
conducting formal and informal audits of MHM's
delivery of care, and for ensuring that the quality
of mental-health care is adequate. However.
Naglich's excuse did not hold water: when asked
to produce any documentation of audits or follow-
ups done by Dr. Cavanaugh before he passed
away, she was unable to do so; he apparently
produced no written reports or emails about his
findings or audits. According to MHM's program
director Houser, Cavanaugh conducted no system-
wide or even facility-wide audits; he simply
performed ‘reviews' that did not resull in
corrective-action plans or writlen reports.

Morcover, the testimony of Dr. Tvtell. who took
Dr. Cavanaugh's place later in 2014, made clear
that ADOC still does little to ensure that MHM is
meeting contractual requirements. Tvtell admitted
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that he does not conduct any system-wide or
facility-wide audits, and that he only examines

|260patient records when he is trying to *1260leam

something about a specific patient. He attends
MHM's quarterly CQI meetings. which last a
whole day, but he leaves around lunch time; he has
missed one or two of the four quarterly meetings
in the last vear. He does not look into issues raised
at COI meetings, unless specifically told to do so
by Naglich." Likewise, although he receives
programming logs and monthly operations repors
from MHM, Tytell does nothing with them
because the information is "already old data” that
is "a couple months behind." Twvtell Testimony at

3% Lynn Brown, the other ADOC emplovee
who attends the MHM COQ meetings but
does not have any mental-health training.
testified that she is not responsible for
reporting  from  the meetings  unless

speeifically told to do so. This office-wide

lack of invelvement in the CQl process

Turther supports the Anding that ADOC has

chosen to abdicate its duty of ensuring that

MHM's delivery of mental-health care is

minimally adequate.

The 2015 Donaldson 'pilot audit' also exemplified
ADOC's  inadequate  response  to  identified
problems in the provision of mental-health care.
While conducting the audit. Tvtell became
concerned that many of the medical records he
was ¢ were not the benchmarks,
and called Associate Commissioner Maglich in the
middle of the audit to report the "dismal” results.
Twtell Testimony at . Naglich simply told him
to finish the audit. On the last day of the audit,
Tytell  informally di d his
findings in an exit interview with the site

11 H ’
pre ry

administrator and two people from MHM's
regional office. However, no one at OHS formally
communicated with MHM regarding the problems
found in the audit or gave written feedback. even
though many of the same inadequacies from the
2013 audit were identificd again, and Houser
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specifically asked for feedback. Because there was
no written report, MHM did not develop any
corrective-action plans.

After he revised the audit tools based on the "pilot
audit’ results, Tytell asked Naglich whether OHS
should re-andit Donaldson using the new tools.
Naglich told him to not worry about it. Naglich
also told him not to conduct any more audits of
any other facilities. Tvtell disagreed with the
decision not to re-audit but did as he was told: as
he explained, he "leamed to stay in [his] lane,"
that 1s. "to do as | am ordered." Tytell Testimony
at ___ . OHS has not conducted any audit using the
revised audit tools since then.

In sum, in failing to exercise adequate oversight of
MHM's performance and to address deficiencies
identificd in the "failed” resulls of the 2013
Donaldsen audit and the "dismal results” of the
2015 Donaldson audit, ADOC's response to ils
knowledge of harm and nsk of harm in the
mental-health care system has been objectively
unreasonable.

b. ADOC's Unreasonable Responses to Identified
Deficiencics

ADOC has also failed to respond reasonably to
discrete issues that come to its altention, even
when lives may be at stake. In response to many
of the deficiencies identified above, ADOC
officials admitted to doing nothing in response o
being informed. ADOC ofTicials also repeatedly
testified that they simply told someone clse about
the risk of harm being created by delicient
treatment of mentally ill prisoners, and took no
other action, even though informing someone clse
within ADOC previously had failed to result in
any change. Insisting upon a course of action that
has already proven futile is not an objectively
reasonable  response  under deliberate-
indifference standard.

the

Examples of such unreasonable responses abound.
First, as multiple ADOC and MHM stafT admitted.
sharp items in crisis cells have been a recurring
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blem in multiple facilitics. When Dr. Tvtell
about this problem, he simply
stated: "I'm always told that things will be taken
care of and things will be done. How to check up
on it and follow up on it, I don't know how unless
I'm told that it happens again.” Tvtell Testimony at

Tyvtell's  statement  epitomized ADOC's
inadequate response to problems that pose serious
risks to prisoners: the sole ADOC official with

mental-health expertise insists on passing the buck

even when the issue involves self-harm by suicidal
prisoners, and even when his past experience has
clearly shown him that simply bringing problems
to the attention of others does not fix those
problems.

Associate Commissioner Naglich likewise shirked
responsibility when asked about the issue of sharp
items found in crisis cells: even though she knew
that correctional officers were not following
protocol by failing to search crisis cells for sharp
items that could be used for sell-harm. she
maintained that she does not have the authonity to
tell correctional ofTicers to follow the protocols
"because it's a security concern, so all that we can
do is relay that concern to security.” Naglich
Testimony at vol. 4. 115. However. Associate
Commissioner Culliver credibly testified that as
an associate commissioner herself, Naglich has the
authority to tell correctional officers to comply
with administrative regulations and protocols.

Associate Commissioner Naglich's testimony was
also full of admissions that, despite knowledge of
risks of harm, ADOC took no action at all. She
admitted that she had known about problems
regarding visibility into crisis cells al least since
ADOC's 2013 audit of Donaldson, but she did not
know what, if anything. had been done to correct
these problems in the years since. When asked
why she has not done anvthing personally to
address this issue that she acknowledged as
"critical," she stated that she does not have enough
staff to do so. Naglich Testimony at vol. 1. 173-74.
Naglich also admitted that ADOC officials did
nothing in response to their own audit finding that
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ADOC had a practice of auwtomatically applving
disciplinary sanctions for self-injury. Likewise,
she took no action in response o MHM's
repeatedly-expressed concern—which she shared
—that mentally ill prisoners are overrepresented in
segregation, until after she told the court that
mentally ill prisoners should not be in segregation.
She unconvincingly testified that if she had been
notified  that  the mentally  ill
disproportionately being housed in segregation,
she "would have looked at cach one of those
facilities." Naglich Testimony at vol. 5, 138
Naglich, in fact, had been informed for vears that
mentally ill prisoners have been overrepresented
in segregation.” Yet, she admitted that she never

WEre

inquired into the facilitics reported to have
disproportionate numbers of mentally ill prisoners
in scgregation.

M as explained in the knowledge section,
MHM managers, including Dr. Hunter and
Houser, have both discussed this issue with
her on multiple occasions. In addition,
MHM been  sending
operations  reports and  annual  contract

has monthly

compliance reports stating the same,

ADOC's response to the skvrocketing suicide rate
also demonstrates a frankly shocking level of
disregard for a known substantial risk of serious
harm. At the highest level, Commissioner Dunn
testified that he personally tracks suicide rates and
has looked al incident reports: he is, of course,
aware of the sharp increase in suicide rates in the
last two vears within ADOC. However, more than
a month after this trial began, he testified that he
has not ordered his staff to take any concrete
measures other than asking his chief of stafl, Steve
Brown, to "look into it." Dunn Testimony at vol.
I. 45. He has never altended anv meetings

1262regarding suicides, *1262or asked for a written

report or follow-up after suicide-related meetings
that took place in October 2015 and October 2016,

Associate Commissioner Naglich was not only
aware of the increase in the suicide rate, but also
the nsk factors for suicides. Yet, she and other
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ADOC officials made almost no effort to address
the problem. In Naglich's view, suicide is a risk for
anyone with untreated mental illness—in other
words. a lack of treatment, as well as a lack of
acute care and suicide-prevention measures. places
all mentally ill prisoners at risk of the most serious
bodily harm possible. She attended an October
2015 meeting focused on the increase in suicide
rates, where she leamed that  segregation
placement was a common factor among suicides.
However, neither she nor anvone else at ADOC
took any action to change ADOC's housing of
mentally ill prisoners in segregation, and no
follow-up meeting was scheduled until October
2016. During that 12-month period, six prisoners
committed suicide, doubling the annual rate from
2015, After the second meeting. ADOC again took
no action. Appallingly. ADOC officials dircctly
responsible for mental health—MNaglich and Tviell
—and prisoner placement—Culliver—all admitted
that they were aware of the sharp rise in suicides,
participated in these two meetings on the suicide
rate, and took no action.

Associate s ioner Naglich pted to
explain this lack of response by stating that a new
mental-health  coding prohibiting
placement of seriously mentally ill prisoners in
segregation was in the middle of a roll-out at the
time of her testimony in  December 2016,
However. as explained earlier, her representation
was disputed by the testimony of two of her
colleagues. who explained that OHS moved ten
mentally ill prisoners out of segregation into the
Donaldson RTU only after her testimony, and that
there was no official policy change.”' In a way,

syslem

Maglich's belated transfer of the prisoners is all the
more damning: the fact that she and Dr. Tyiell
could move ten RTU-level prisoners out of
segregation and into the RTU over the course of a
few weeks suggests that it was well within their
ability to prevent seriously mentally ill prisoners
from being housed in segregation. They could
have taken this action in 2015, afler the first
meeting on suicides, or in 2016, after the second
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meeting, rather than waiting until January 2017,
By that time. twelve more people, including a
plamtiff in this lawsuit, had committed suicide.

M Tytell also wried to evade responsibility by
saving that he was not responsible for the
acheal transfer or monitonng  of  the
transfer: he first contended that whether
mentally ill prisoners are actually being
transferred out of segregation was up to the
wardens and site administrators, because
they have the mental-health codes of

in ion; he i

he did not have any way of monitoring the
movement of mentally ill prisoners in and
out of segregation. However, he then
admitted that both himsell and Associate
Commissioner Maglich do have access 10
the mental-health codes of prisoners in
segregation. At the time of his testimony,
Dr. Tytell had never run a report fo
ascertain how many memally ill prisoners
remain to be moved out of segregation, and
Maglich had never requested to see such
report,

D. Ongoing Violation

Before granting injunctive relief against a state
official for an Eighth Amendment violation, the
court must find that the vielation is ongoing and
continuous in order to fall under the Ex parte
Young exception of the Eleventh Amendment bar,
209 U.S. 123, 28 S.Ct 441, 52 L.Ed. 714 (1908) ;
see Idaho v Coenr d'Alene Tribe of Idaho , 521
U.S. 261, 281, 117 8.C. 2028, 138 L.Ed.2d 438
(1997) ("An allegation of an ongoing violation of
federal law where the requested relief is
prospective is ordinarily sufficient to invoke the
fiction.”). In interpreting this
requirement, the Eleventh Circuit has held that
"the ongoing and continuous requirement merely

Young

distinguishes between cases where the relief
sought is prospective in nature, i.c.. designed to
prevent injury that will occur in the future. and
cases where relief is retrospective.” Swumimit Med.
Assocs., P.C. v Pryor , 180 F3d 1326, 1338 (11th
Cir. 1999). In this case. plaintiffs arc secking
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prospective injunctive reliel to remedy serious First, during the trial, defendants repeatedly
inadequacies in the mental-health care system that argued that the 2014 partial settlement between
will continue to put mentally ill prisoners at a the parties regarding the distnbution of razor
substantial risk of serious ham if not corrected. blades to prisoners in crisis cells and segregation
However, during the trial. defendants suggested units has rendered the issue of dangerous items in
that in three different areas of mental-health care crisis cells moot. However, the settlement deals
at issue here, ADOC has started remedving the solely with the policy of distributing razor blades
inadequacies. rendering plaintiffs' claims as to for shaving to prisoners in those units, rather than
those areas moot and not suitable for resolution by the distinct issue of keeping dangerous items—
the court. The court disagrees, and addresses cach including but not limited to razor blades—from
area in turn.” being introduced into crisis cells by other means.

Multiple employees of ADOC and MHM testified
that the presence of dangerous items in crisis cells
has been an ongoing problem. Accordingly, the
2014 settlement of the razor-distribution issue
does not moot this inquiry or prevent the court

92 The interplay between the  mootness
inquiry and  the  ongoing-violation
requirement under Ex parie Foung s
somewhat  unsetiled.  However,  the
Eleventh Circuit, along with the Fifth
Cireuit and the Sixth Circuit, has suggested from finding an ongoing violation.

that a threal of recurrence suflicient to Second. defendants argued that the January 2017

interim ag rey prevention

protocols moots the issue of suicide prevention
and crisis care in general. However, as discussed

render a claim not moot should also be

sufficient  for  the  ongoing-violation
requirement. See Narl Assw af Bds of
Pharm, v Bd af Regents of the Usiv Sys,

of Ga, 633 F3d 1297, 1308-09 (11th Cir carlier, suicide prevention encompasses much
2011 (treatinig n dispute regarding whether more than requiring constant watch for the most
the plaintill alleged an ongoing violation as acutely suicidal prisoners and cnsuring staggered-
o mootness inquiry), &P v LeBlane, 729 interval checks of others. In fact, various suicide
F.3d 427, 439 (5th Cir. 2013) (rejecting the prevention measures discussed in this case are not
contention that a non-moot claim did not covered by the interim agreement, and defendants
mect the ongoing-violation  requirement, have not implemented them, despite their
because "[that] theory, if accepied, would knowledge of the risk of harm posed by the

work an end-run around the voluntary- current conditions. For example, as this court saw

firsthand during its facility tours afler the trial,
segregation cells and some crisis cells continue to
have easily accessible tie-ofl points. despite the
fact that most suicides happen in segregation
126icells,”  Likewise,  despite  the  *1264

cessation exceplion o mooiness where a
state  actor s involved"k  Russell o
Lundergan-Grimes, 784 F3d 1037, 1047
(6th Cir. 2015) ("[AJt the point that a

threatened injury  becomes  sufliciently

imminent and paniculanized 10 confer

Anicle 11 standing. that threat of el dation of defend ' own expert that a
enforcement also becomes sufficient 1o suicide risk-assessment tool be used for all
satisfy ... Ex parte Young )k s also prisoners at a heightened nisk of suicide, not just
Mufanmad v Crews, No. 4:14CV3T9- prisoners coming through the intake process for
MW/GRJ, 2016 WL 3360501, ot *6 n.5 the first time. ADOC has failed to assess prisoners
(LD, Fls,. June 13, 2010) (Walker, 1) for suicide risks outside of the intake process.”
(summarnizing the case law) Here, the

When asked by the court why this part of Dr.
Patterson's recommendation is not being followed.
Associate Commissioner Naglich answered that

court  addresses  both  the  mootness
argument  and  the  ongoing-violation

argument, though the analyses overlap.

casetext
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she is "not sure where all it's being used” and "it
would be a question better asked of MHM."™

Naglich Testimony at vol. 3, 231,

93 MHM's program director Houser explained
that A started looking imo fixing the
doors on the Holman suicide watch cells
{which have bars that can provide a tie-ofl’
point) during the last week of December
2016. This was close 1o a month afier the
trial had begun, and vears after MHM
started reporting to ADOC that Holman
crisis cells are not safe. These belated
actions illustrate that withowt a court order,
ADOC will continue to look the other way
despite the glaring deficiencies that put
mentally ill prisoners at a substantial risk

of serious harm, including death.

M As discussed carlier, many prisoners who
commit suicide while in ADOC custody
are not actually on suicide watch at the
time; in fact, many reside in general
population units  without receiving any
mental-health treatment. This suggests that
meaningful remedial suicide prevention
efforts cannot be confined to those already
identified as high nsk, but also must
include identifving those ot high nsk
among the general population

95 The court attributes this lack of knowledge

to the Associate Commissioner being

d due to

Furthermore, evidence suggests that even the
limited remedial actions covered by the interim
agreement have not been fully implemented.
Allegations of noncompliance with the constant-
watch procedure resulted in a modification of the
interim agreement in order to allow plaintiffs’
counsel frequent monitoring visils to crisis cells.

The court also witnessed firsthand during the post-
trial site visits that essential parts of suicide-watch
procedures were still not being followed: many
forms for |5-minute and 30-minute staggered-
interval checks of prisoners on suicide watch and
mental-health observation were pre-filled and at
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exact intervals. ADOC's inability to carry out the
terms  of the interim  agreement
anticipation of this courl's announced visit
illustrates a severe, ongoing dysfunction in the
svstem, a striking indifference by ADOC to a
substantial risk of serious harm, or both, Needless
to say, the court finds that the inadequacies in
ADOC's suicide-pr i are ongoing.

even  in

Partly for this reason, the court declines to rely on
Commi Dunn’s testimony that he intends to
abide by the interim agreement's constant-watch
procedures until an expert or the court tells him
otherwise. Dunn's statement regarding his intent to
enforce it indefinitely is not reliable given the

evidence of noncompliance already shown and
Houser's testimony that the budget and the lavout
of crisis cells make constant watch unsustainable.
In addition, Dunn's statement of intention is not
enforceable in court, especially given that the
order approving the interim agreement specifically
states that it does not resolve any of the issues
raised in trial. See Interim Agreement on Suicide
Prevention Measures (doe. no. 1102). In other
words, defendants  have not  satisfied the
requirements for making a claim moot by
voluntary cessation: the Commissioner's statement
cannot be said to have ‘“completely and
irrevocably eradicated the effects of the alleged
violation." and there is a reasonable expectation
that the alleged violation may recur. due to the risk
and evidence of non-compliance and the
unenforceability of the defendant's statement in
court. See Reich v Oceupational Safety and

Health Review Comm'n , 102 F3d 1200, 1202

1265(11th Cir. 1997) (holding that a *1265 request for

injunctive relief may become moot ift (1) "it can
be sard with assurance that there is no reasonable
expeclation that the alleged violation will recur
and (2) interim reliel or events have completely
and irrevocably eradicated the effects of the
alleged violation."),

Third, defendants have also lailed to show that the
inguiry into their segregation practices has become
moot or that they have stopped placing seriously
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mentally ill prisoners in scgregation.” As responsible under a state statute for "general
discussed above, evidence suggests that the new supervision” of the local school officials'
coding svstem as described by Associ d ation of the lands in question; because of
Commissioner Naglich has not wvet been those responsibilities, he could be properly

implemented. ADOC's failure to address such an enjoined under Fx parte Young . Id at 282 & n. 14,

obvious risk of harm despite their knowledge of
the issue for over two vears vividly illustrates that
the violation is ongoing and will continue il the
defendants are left to their own devices.

106 S.Ct. 2932, The Court's holding ensured that
if a state official violates the Constitution while
carrying oul a responsibility created by virue of
the defendant's office, that defendant may be

enjoined under Fx parte Young See also Fx parte
Young , 209 U.S. at 157, 28 S.Ct. 441 (explaining
that "the fact that the state officer, by virtue of his
office, has some connection with the enforcement
of the act, is the important and material fact”). The
defendant's authority to implement the remedy

W Defendants did not make this angument
explicilly during the tral, but the court

1 Ksoiane O
Naglich's comention regarding the new

it since

coding system could be construed as

arguing that plaintiflfs claim  regarding

ADOC's segregation practice is now mool
E. Fx parte Young Defenses

Defendants advance two arguments regarding the
Fx parte Young doctrine: first, that the defendants,
sued in their official capacities, lack the authority
to implement the remedy. and therefore cannot be
proper defendants: second. that the remedy would
require the State to expend money, and therefore is
barred by the Eleventh Amendment—an argument
that this court already rejected in the summary
judgment opinion. Neither argument is viable
under the Eleventh Amendment case law and Fx
parie Young , 209 U.S, 123, 28 S.Ct, 441,52 L.Ed
714 (1908),

The case law does not support the argument that
the Commissioner and the  Associate
Commissioner were not the proper defendants to
sug duc to their alleged lack of authonty to
implement the remedy. The Supreme Court

jected this line of arg) in Pey v. Allain
, 478 U.S. 265, 106 5.Ct. 2932, 92 L.Ed.2d 209
(1986). where the State of Mississippi contended
that plaintiffs had not sued officials who could
grant the reliel requested, which was to remedy
the State’s unequal distribution of the benefils
from the State’s school land. The Court held that
one of the named defendants, the Secretary of
State, was a proper defendant because he was
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was not relevant to the £x Parte Young analysis,

This circuit has repeatedly held that defendants
simply must have " 'have some connection with'
the unconstit | act or cond plained of™
in order to be proper defendants for an injunctive-

relief suit under Fx parte Young . Luckey v Harris
. 860 F2d 1012, 1015-16 (1lth Cir. 1988)
(quoting and citing Fx parte Young , 209 US. al
157, 28 S.C1. 441 (internal alterations omitted)).
For example, in Grizzle v. Kemp , 634 F3d 1314
(11th Cir. 2011}, the Eleventh Circuit held that the
Secretary of State is a proper defendant in a suit
challenging the legality of a state *1266election
law—even though that official cannot implement
the relief of changing the law—since he has "both
the power and the duty to ensure that [local boards
of elections| comply with Georgia's election
code." which " 'sufficiently connect [s] him with
the duty of enforcement’ " for the potentially
unconstitutional law. fd at 1319 (quoting Fx Parte
Young . 209 US. at 161, 28 S.C.. 441 )
Conversely, in Summit Med. Assoes., PC v Pryor |
180 F3d 1326 (11th Cir. 1999), the court found
that a state prosecutor is not a proper defendant in
a lawsuil challenging a private civil-enforcement
statute creating a private cause of action, because
a prosccutor has no connection with the
enforcement of a civil statute that enables an
affected private individual to sue. The application
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of Ex parte Young in the Eleventh Circuit as well
as other circuits is palpably distinet from the
defendants’  formulation, elides  the
distinction between having " 'some connection’ ...
with the conduct complained of." Luckey . %60

which

F.2d at 1015-16 (quoting Ex Parte Young , 209
U.S. at 157, 28 5.Ct. 441 ), and the "authority to
remedy the alleged wrongs." Defs! FEx parte
Young Trial Br. (doc. no. 1098) at 12,

Applving the proper formulation of Fx parte
Young | the Commissioner and the Associate
Commissioner have the constitutional duty to
provide minimally adequate mental-health care as
the officials responsible for running the Alabama
Department of Corrections and its Office of
Health Services: therefore. they have "the ability
to it the itutional act" of failing to
provide minimally adequate mental-health care.
and the Fx parte Young doctrine applies. Opalobi
v Foster , 244 F3d 405, 421 (5th Cir. 2001) (en
banc).

Defendants also seem o argue that any time a
state official requires someone else's cooperation
in order to remedy a constitutional violation. that
state official's unconstitutional act is immune from
suit. This cannot be. The Fx parte Young case law
is replete with examples where a count finds the
conduct of a stale agency unconstitutional. even
when the named defendants in their official
capacities cannol remedy the violation alone. For
example, the Eleventh Circuit found that the £x
parte Young doctrine  applied to a lawsuit
challenging the adequacy of counsel provided to
indi criminal in the State of
Georgia in Luckey v Harris . 860 F.2d 1012 (11th
Cir.  1988), quoting the
language from Fx parte Young . Remedying some
of the allegations in that case. such as inadequate
supervision of court-appointed criminal defense
counsel, would have required third parties'
cooperation, including hiring new personnel to
supervise defense attorneys and related budget
appropriations—just  as  potential  remedics
proposed by the parties in this case might require

Aefond

"some connection”
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an additional budget appropriation and the
recruitment of new personnel. In other words, the
fact that the named defendants in their official
capacities may need third parties’ cooperation to
carry oul some of the potential remedies does not
bar £x parte Young 's applicability, because the
doctrine only requires "some connection” between
the alleged wrongdoing and the officials’
responsibility.

Defendants' second argument—that the remedy
would require state expenditures in violation of
the Eleventh Amendment—is equally unavailing,
Defend argue that b the Commissioner
and the Associate Commissioner do not have the
authority to appropriate more money to their own
budget, they are immune from this lawsuit under
the Eleventh Amendment. The Supreme Court has
clearly held that the Eleventh Amendment does
not bar an order requiring expenditure of state
funds if it is ancillary to injunctive reliel for an

415 U.S. 651, 668, 94 S.Ct. 1347, 39 L.Ed.2d 662
(1974). the Supreme Court noted that the Eleventh
Amendment did not bar suits that had "fiscal
consequences to state treasuries” that "were the
necessary result of compliance with decrees which
by their terms were prospective in nature,” The
Court in Fdelman also observed that having to
spend more money from the state treasury because
the State needs to conform its conduet to the court
order is an "ancillary effect” that is "a permissible
and often an inevitable consequence of the
principle announced in Ex parte Young " Id at
668, 94 S.Ct 1347, The Court reiterated this
principle in Milliken v Bradley , 433 U.S. 267,
289, 97 S.C.. 2749, 53 L.Ed2d 745 (1977),
upholding a district court's order requiring the
State defendants to pay one-half of the additional
costs attributable to a remedial education scheme
to support school desegregation. In both of these
cases, the Supreme Court recognized that the State
must pay for ancillary costs of prospective.

ive relief. {less of whether the named

defendants in their official capacitiecs—who were
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standing in for the State based on the Ex parte
Young fiction—had the ability to appropriate more
money to their own budget. See aiso Lane v Cent.
Ala. Cmty. Coll. , 772 F.3d 1349, 1351 (11th Cir.
2014) ("The Supreme Court has recognized that
compliance with the terms of prospective
injunctive relief will ofien  necessitate  the
expenditure of state funds.”) (citing FEdelman v
Jordan . 415 U.S. 651, 94 S.Ct. 1347, 39 L.Ed.2d
662 (1974) ). In fact. rather than precluding relief,
courts have found inadequate funding to be a basis
for finding of deliberate indifference. See, eg. |
Wellman v. Faulkner , 715 F.2d 269, 273 (7th Cir.
1983).

In sum, defendants are not immunized from
liability arising from ongoing constitutional
violations simply because they lack financial
resources or the auwthority o mandate certain
specific measures that might remedy the violation.
On the contrary, the Ex parte Young doctrine
allows this court to find liability and ensure that
the prison system provides minimally adequate
mental-health care.

VI. CONCLUSION

For the reasons above, the court holds that the
Commissioner of the Alabama Department of
Corrections and the Associate Commissioner of
Health Services, in their official capacities, are
violating the Eighth Amendment rights of the
plaintiff class and of plaintiff’ Alabama Disabilities
Advocacy Program's constituents with  serious
mental-health needs who are in ADOC custody.
Simply put, ADOC's mental-health care is
horrendously inadequate. Based on the abundant
evidence presented in support of the Eighth
Amendment claim, the court summarizes its
factual findings in the following roadmap.
identifving  the contributing factors to  the
inadequacies found in ADOC's mental-health care
svstem:

(1) Failing to identify prisoners with serious
mental-health needs and to classify their needs
properly: (2) Failing to provide individualized
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treatment plans to prisoners with serious mental-
health needs: (3) Failing to provide psychotherapy
by qualified and properly supervised mental-
health staff and with adequate frequency and
sound confidentiality: (4) Providing insufficient
out-of-cell time and treatment to those who need
residential treatment: and failing to provide
hospital-level care to those who need it: (5)
Failing to identify suicide risks adequately and
providing inadequate treatment and monitoring to
those who are suicidal, engaging in self

1268%1 268

harm, or otherwise undergoing a mental-
health crisis:

(6) lmposing disciplinary sanctions on
mentally ill prisoners for symptoms of
their  mental  illness. and  imposing
disciplinary sanctions without regard for
the impact of sanctions on prisoners’
mental health:

(7) Placing seriously mentally ill prisoners
in  segregation  without  extenuating
circumstances and for prolonged periods
of time:”" placing prisoners with serious
mental-health needs in segregation without
adequate consideration of the impact of
segregation  on  mental  health:  and
inadequate  treatment
monitoring in segregation.

providing and

97 The court recognizes that ‘extenuating
circumstances’ and ‘prolonged periods of
time' are somewhat ambiguous terms but
leaves them 1o be defined dunng the
remedy phase with the parties’ input.

The court further finds that persistent and severe
shortages of mental-health stafl and correctional
stall, combined with chronic and significant
overcrowding, are the overarching issues that
permeate each of the above-identified contributing
factors of inadequate mental-health care.
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EE ok

Accordingly, it is ORDERED that the court and
the partics will meet 1o discuss a remedy. The
court emphasizes that given the severity and
urgency of the need for mental-health care

casetext

explained in this opinion. the proposed relielf must
be both immediate and long term. No partial final
Judgment shall issue at this time as to the claim
resolved in this entry.

DONE, this the 27th day of June, 2017.
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1. INTRODUCTION

The plaintiffs in the current phase of this
longstanding class-action lawsuil are a group of
seriously mentally ill state prisoners and the
Alabama Disabilities Advocacy Program (ADAFP).
which  rep Iy il p
incarcerated in Alabama. The defendants are the
Commissioner of the Alabama Department of
Corrections  (ADOC) and ADOC's Interim
Associate Commissioner of Health Services. They
are sued in their official capacities for injunctive
and declaratory reliel.
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"Four years ago, the court found that ADOC failed
to provide minimally adequate mental-health care
to inmates in its custody, in violation of the Eighth
and Fourteenth Amendments to the United States
Constitution. See Brages v Dunn, 257 F. Supp. 3d
1171 (M.D, Ala. 2017) (Thompson, J.). Since
then, the parties have engaged in a series of court
proceedings and negotiations to develop the relief
necessary to remedy this constitutional violation,
Certain dies have been d by ag|

of the parties; others have been ordered following
adversarial proceedings. And, most recently, the
parties presented additional evidence at a series of
omnibus remedial hearings between May 24 and
July 9, 2021,

This opinion, which the court will issue in three
parts, and the accompanying order represent the
culmination of these efforts and mark the point at
which the claims presented in this phase of the
litigation transition into the period of monitoring,
They establish an omnibus remedial framework
that will govern this phase of the lingation moving
forward—a "remedy that addresses the serious
constitutional violations” found by the court "and
that will be a durable solution for the monitors to
help ADOC implement." Braggs v Dwm, No.
2:14ev601-MHT, 2020 WL 7711366, at *8 (M.D.
Ala. Dec. 29, 2020) (Thompson, J.).

The court has divided the opinion into three parts
primarily for the convenience of the recently
created monitoring team. The first part discusses
the history of the litigation leading up to this

I19zpoint, and the *1192 legal standards goveming the

court's provision of relief. The second part
discusses ways in which conditions in ADOC
facilities have changed since the time of the
liability opinion. The third part discusses the
partics” proposed provisions, the relief that the
court orders and its reasons for doing so. and the
court's [indings under the Prison Litigation
Reform Act or PLRA, 18 US.C. § 3626(a)( 1 M A).
While the monitoring team may wish to read the
first and second parts, it is the third part that they
will find most useful. The court anticipates that
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they may use it as a reference guide to better
understand the intricacies of the remedial order,
which will be their touchstone in determining the
defendants” compliance,

While the opinion is long, its length is due in
significant part to the fact that in the vears leading
up to the omnibus remedial proceedings. ADOC
addressed some of the problems identified in the
liability opinion. The court describes that progress
in detail, both to give ADOC due credit and to
explain why certain relielf that the plaintiffs
request, and which may have been necessary at the
time of the liability opinion, is no longer needed.
In fact. a significant portion of the present opinion
is devoted to contextualizing the court's decision
to decline to adopt relief. The court’s omnibus
remedial order does not address certain violations
identified in the liability opimion, and it was
important to the court that readers, including the
parties and the men and women incarcerated in
ADOC facilities, understand why.

The opinion is also lengthy because many deeply
serious problems remain unresolved, and the court
took seriously both its obligation to provide
adequate reliel and its PLRA obligation to explain
why it adopted cach of the vanous remedial
provisions it did. When Jamie Wallace took his
own life during the course of the liability hearing,
the court called it "powerful evidence of the real,
concrete. and terribly  permanent harms that
woefully inadequate mental-health care inflicts on
mentally ill prisoners in Alabama." Brages, 257 F.
Supp. 3d at 1186, In the four vears since, at least
27 more men in ADOC's custody have died by
ide--includi one after the
conclusion of the omnibus remedial hearings.

diatalyv

The common thread among these tragedies is
ADOC's lack ol correctional stafl. As its own
mental-health vendor has noted: "No one disputes
that the ADOC has a severe shortage of
Correctional Officers (COs), as documented in an
April 2019 US Department of Justice report as
well as in multiple quotes from ADOC stafl to the
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“Medin ™ Wexford Health Response to the February
14, 2020 ADOC Letter on
Deficiencies (P-3323) at 2 (emphasis in onginal).
This deficiency in correctional staff is nearly
unchanged in its severity and impact since the
court's liability opinion four vears ago. Indeed,

Performance

ADOC has never reported an increase in the
number of correctional supervisors in
quarterly correctional staffing report since it
started filing them in 2018, And as at the time of
the liability trial and opinion, the lack of
correctional stalT undermines the department's
ability to meet the mental-health needs of its
prisoners in numerous. insidious wavs. Prisoners
¢ and out-of-cell

any

do not receive adeq
time because of insufficient security stafl to
supervise these activities. They are robbed of
opportunitics for confidential counseling sessions
because there are too few stafl to escorl them to
treatment, forcing providers to hold sessions cell-
They  decompensate,
restrictive housing units, and they are left to fend

side. unmonitored, in
for themselves in the culture of violence, easy
access to drugs, and extortion that has taken root
in ADOC facilitics in the absence of an adequate
security presence. The resulting sky-high rates of
*1193  divert scarce mental-health

{ provision (o crisis
management, exacerbating the deficiencies in

from

care.

Shortly after it released the liability opinion in
2017, the court warned the parties that, because
staffing is so key to the provision of mental-health
care, it "must be addressed at the outset” and
“fully remedied before almost anything else can be
fully remedied." Phase 2A Revised Remedy
Scheduling Order on Eighth Amendment Claim
(Doc. 1357) at 4. The defendants now ask to
extend the deadline by which ADOC must attain
an appropriate level of correctional staffing even
further than previously agreed. from February
2022 to July 2025, It is against this backdrop--four
vears of severe understalling and the likelihood of

casetext

179

562 F. Supp. 3d 1178 (M.D, Ala, 2021)

four more--that the court considers what relief is
necessary today to bring Alabama's prison svstem
into constitutional compliance.

1I. BACKGROUND

In its June 2017 liability opinion, the court found
that ADOC's mental-health care svstem violated
the United States Constitution in seven ways:

"(1) Failing to identifv prisoners with serious
mental-health needs and to classify their needs
properly:

"(2) Failing to provide individualized treatment
plans to prisoners with serious mental-health
needs:

"(3) Failing to provide psychotherapy by qualified
and properly supervised mental-health stafl and
with  adequate  [requency
confidentiality:

and  sound

"(4) Providing insufficient out-of-cell time and
treatment to those who need residential treatment:
and failing to provide hospital-level care to those
who need itz

"(5) Failing to identify suicide risks adequately
and providing inadequate  treatment  and
monitoring to those who are suicidal, engaging in
sell-harm, or otherwise undergoing a mental-
health crisis:

"(6) Imposing disciplinary sanctions on mentally
ill prisoners for symptoms of their mental illness,
and imposing disciplinary  sanctions without
regard for the impact of sanctions on prisoners’
mental health; [and]
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Y Placing  seriously  mentally il

prisoners  in segregation  without
e ing i and  for
prolonged periods of time; placing

prisoners with serious mental-health needs
in  segregation adequate
consideration of the impact of segregation
on mental  health:  and  providing
inadequate treatment and monitoring in
segregation.”

without

Braggs, 257 F. Supp. 3d at 1267-68 (footnole
omitted).'

1 As the court noted in the Tability opinion,

"only prisoners with serious mental-health
have a Eighth
Amendment claim.” Braggs , 257 F. Supp.

needs cogmzable
3 om 1191 "The concept of ‘serious
mental-health  need”  in the  Eighth
should  not  be
confused with “serions mental illness,” a

Amendment  context
term of art in the mental-health care field ™
Jo ot 1190 011, To avoid confusion, where
this opinion refers to mentally ill prisoners
or prisoners with mental-health needs, the
court emplasizes that it refers to those with
sertons mental-health needs

The court further found that "persistent and severe
shortages of mental-health stafl and correctional
stafl, combined with chronic and significant
overcrowding. are the overarching issues that
permealte cach of the above-identified contributing
factors of madequate mental-health care." Id at
11941268, Two vears later, following additional * 1191
briefing and argument, the court issued a
supplemental  liability  opinion, finding that
"ADOC has not been conducting adequate
periodic mental-health evaluations of prisoners in
segregation, and that this failure has contributed to
the ADOC defendants” violation of the Eighth
Amendment." Brages v Dunn, 367 F. Supp. 3d
1340, 1342 (M.D. Ala. 2019) (Thompson, J.).
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In the vears following these liability opinions, the
partics agreed to a series of stipulations resolving
most of the remedial disputes generated by the
court's liability findings, with a few significant
exceptions that will be discussed below. For each
of these agreed-upon stipulations, the court held
an on-the-record hearing, reviewing in detail and
clarifying the terms of the agreement. At the
request of the parties, the court then entered these
stipulations as orders.

At the time it entered these orders. the court
believed that the agreements met the "need-
narrowness-intrusiveness”  requirements  of  the
PLRA. See 18 US.C. § 3626(a)(1)(A) ; see also
Cason v. Seckinger, 231 F3d 777, 785 n.8 (11th
Cir. 2000) ("[W]e do not mean to suggest that the
district court must conduct an evidentiary hearing
about or enter particularized lindings concerning
any facts or factors about which there is not
dispute. The parties are free to make any
coneessions or enler into any stipulations they
deem  appropriate.”). the orders
generally did not contain findings that the
provisions of the stipulations met the PLRA's
requirements.

However,

In February 2019, the defendants raised as an
issue the possibility that these orders did not
comply with the PLRA because they did not have
PLRA findings. The court then scheduled a set of
evidentiary  hearings to determine whether the
stipulations ~ met  the  ‘need-narowness-
intrusiveness’ standard of the PLRA. In the
meantime, by agreement of the parties. the court
found that each of the orders "temporarily
satisflied] the requirements of the PLRA."
pending a final determination after the scheduled
hearings. Phase 2A  Opinion and Interim
Injunction (Doc. 2716) at 4.

These hearings were continued several times.
They were first continued at the parties” joint
request so that the parties could attempt to
negotiate a resolution of the remedial disputes
addressed by the stipulations in light of the newly
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“Farscd PLRA concern. During that process. the
partics successfully negotiated certain remedial
agreements related to suicide prevention. See Joint
Notice and Motion to Stay (Doc. 2706) at 2-3,
After a lengthy period of mediation, the parties
ultimately informed the court on March 20, 2020,
that the iations on the lisp had
not been successful. See Joint Notice Regarding
Monitoring and PLRA Negotiations {Doc, 2773)
at 1. The court scheduled the hearings to begin on
April 13, 2020. See Phase 2A Revised Remedy

Scheduling Order (Doc. 2778) at 5.

The day the parties informed the court that their
negotiations had failed, the Alabama State Health
Officer suspended all public gatherings of 25 or
more people due to the onset of the novel
coronavirus (COVID-19) pandemic in Alabama
and across the country, See State Health Officer
Isswes Amended Health Order Suspending Public
Gatherings,
https:/www.alabamapublichealth.gov/blog/2020/0
3/20.html (Mar, 20, 2020). Five days later, the first
confirmed death of an Alabama resident due to
COVID-19  was d
Announces First Death of a State Resident Who
Tested Pasitive for COVID-19
hitps://www.alabamapublichealth.gov/blog/2020/0
3/25b.htm! (Mar. 25, 2020). On April 3, the State
Health Officer issued a stay-at-home order
requiring every person in Alabama "lo stay at his
or her place of resid except as necessary to
Iosperform” #1195 essential activities. Order of the
State Health Officer,
hittps://governor.alabama.gov/assets/2020/04/Final
-Statewide-Order-4.3,2020.pdf (Apr. 3. 2020).

See  Alab

As the threat of COVID-19 became apparent, the
parties each moved to continue the April 2020
hearings. See generally Defs.” Unopposed Motion
to Continue (Doc. 2779): Pls.” Motion to Continue
(Doc. 2780). In their motion, the defendants aptly
explained that, while "the medical and scientific
community continues to analyze the nature of
COVID-19, this global pandemic represents an
unprecedented threat to public health due to its
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contagious nature and rate of mortality for those at
significant nisk  for complications.” Defs.
Unopposed Motion to Continue (Doc. 2779) at 2.
They requested a continuance to "protect the
health of the inmates in the custody of the
Alabama Department of Corrections.” fd at 3.

The hearings were eventually rescheduled to start
on September 14, 2020, with the duration of the
temporary  PLRA  findi on the stipulated
remedial orders extended to December 30. See
Phase 2A Opinion and Order Regarding Long-
Term Suicide Prevention Stipulations (Doc. 2977)
at 5. Just before the hearings were set to begin, at
the close of the defendants™ pretrial brief. the
defendants indicated an intent to move under the
PLRA, 18 US.C. § 3626(b)1), (b)2). to
terminate some or all of the orders scheduled for
consideration. See Defs.” Pretrial Memorandum
(Doe. 2908) at 55-57. The court requested
clanification of the defendants’ intent, and the
defendants filed a formal motion to terminate. See
generally Defs.” Motion to Terminate (Doe. 2924),

Under the PLRA, the defendants™ motion to
terminate placed the burden on the plaintiffs to
show that the dial orders

Teiteel q

necessary 1o comrect a “current and ongoing
violation" of federal law. See 18 US.C. § 3626(b)
(3) ; see also Braggs v Dwnn. Mo, 2:14ev601-
MHT, 2020 WL 5517262, at *2 (M.D. Ala. Sept.
14, 20200 (Thompson, J.) ("Opinion and Order
Regarding the “Current and Ongoing Violation
Issue"). The statute also required the court to rule
on the motion within 30 days. extendable o 90
days for good cause, or else a mandatory stay of
prospective reliel would go into effect. See
generally Braggs v Dunn, No, 2:14¢v601-MHT,
2020 WL 5735086, at *2 (M.D. Ala. Sept. 24,
2020) (Thompson, J.). The plaintiffs therefore
moved that they be allowed to conduct immediate
on-site prison inspections to develop the evidence
of changed circumstances that would be necessary
for the court to be able to consider the remedics
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MBS0 standard and in this abbreviated

timeframe, See generally Pls.” Motion to Require
Onsite Prison Inspections (Doc. 2986).

After the court granted the plaintifis™ motion for
prison insj lefend withdrew their
motion to terminate. See Defs,” Oral Motion to
Withdraw (Doc. 3004): Order (Doc. 3005). While
allowing the defendants to withdraw their motion,
the court emphasized that it nevertheless took
seriously the issues that had prompted the motion.
It explained that it would "continue to address.
with reasonable speed, which items in the
remedial orders at issue may be terminated or
modified. either by agreement or courl action, as
part of the resolution of the PLRA findings or
otherwise." Order (Doc. 30035) at 1-2.

the

The court solicited proposals from the parties
about how to proceed in determining whether and
to what extent the stipulated remedial orders
complied with the PLRA. Afier receiving these
proposals, the court determined that the "shortest
path toward concluding this phase of the
litigation" was for each party to submit a proposed

1 dial order passing *1196 the
entire scope of relief at issue and for the court to
hold "a single evidentiary hearing to consider
these proposals.” afier which it would "create a
final omnibus remedial order resolving all of the
outstanding issues" in this phase of the litigation,
Braggs, 2020 WL 7711366, at *7-8. This omnibus
remedial order would be entered with the need-
narrowness-intrusiveness findings required by the
PLRA. and the parties would be afforded
discovery and the opportunity to present evidence
as to whether the disputed remedies met that
standard in light of the current conditions in
ADOC facilities. See id at *7. The parties agreed
to extend the duration of the stipulated remedial
orders until that omnibus order was d. See
Joint Request to Extend Phase 2A Remedial
Orders (Doc. 3076) at 1-2. Phase 2A Revised
Remedy Scheduling Order (Doc. 3077).
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Discovery proceeded, and a series of evidentiary
hearings were held in May, June, and July 2021,
Now, per the process set forth by the court and in
the parties’ agreements, the omnibus remedial
order that accompanies this opinion replaces all of
the stipulated remedies entered in this case, and,
for the most part, will be the remedial order and
injunction that governs this phase of the litigation
henceforth,

In the time since the liability opinions, several of
the most complicated remedial issues have
proceeded on different tracks from the negotiation
and stipulation process described above. Chiel
among these are the issues of correctional staffing,
suicide prevention, and monitoring, each of which
has been the subject of adversarial proceedings
resulting in remedial orders, rather than negotiated
agreements. In addition, the remedial issues
related 1o scgregation, units not designated as
restrictive housing that nonetheless functioned as
scgregation, and inpatient treatment had cach also
been the subject of adversanial proceedings, but no
remedial order had vet been issued when the shift
was made to the p omnik dial
process. The procedural circumstances differ for
cach of these issues in significant ways, as
follows.

First, perhaps the least procedurally complex of
the issues was the maiter of the monitoring
scheme that will apply to the claims in this phase
of the litigation following the close of the remedial
process. The court requested a proposed plan from
the defendants about how compliance with the
court's remedial orders should be monitored, and it
gave the plaintiffs the opportunity to respond to
the defendants” proposal. The court then held a
hearing on the defendants™ proposed monitoring
plan in which it heard testimony from experts,
from the then-ADOC Commissioner and the then-
Associate Commissioner of Health Services, and
from four individuals whom the defendants
proposed as potential members of a monitoring
team, See Braggs v Dunn, 483 F, Supp. 3d 1136,
L141-42 (M.D. Ala. 2020) (Thompson, J.).
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"ANET §Ting proceedings on the issue of
monitoring for about a vear at the parties’ request
while they endeavored unsuccessfully to mediate
the issue, the court issued an opinion and order
resolving the parties™ disputes and establishing a
three-phase plan.  Under this
monitoring plan, an external monitoring team will
first begin monitoring the defendants” compliance

monitoring

with the remedial orders, then will train an internal
monitoring team housed within ADOC itself 1o
take on this monitoring role, and finally will
transition the monitoring duties entirely to ADOC
to monitor itsell’. See il at 1141. The object of this
approach was to "help ADOC develop internal
buy-in, resulling in more active cooperation and
timely compliance," and to create "a more
cffective, less intrusive process and avoid an
indeterminate period of external monitoring" fdl

1197*1197

The monitoring opinion and order were entered in
September 2020 with PLRA The
defendants filed a motion to alter or amend the
order, and the court denied that motion, Se¢
Braggs v Dunn, No. 2:14cv601-MHT, 2020 WL
6152367 (M.D. Ala. Oct. 20, 2020) (Thempson,
1.). The defendants did not appeal. Because there
was a recent order resolving the monitoring issue
that was entered with PLRA findings. this issue--
unique among the remedial disputes in this phase
of the litigation--was not among the matters that

findings,

the omnibus remedial hearings were planned to
address. See Braggs v Dunn, No. 2:14ev6l]-
MHT, 2021 WL 83410, at *1 (M.D. Ala. Jan. 7.
2021) (Thompson, J.) (setting forth "the entirety of
what will be considered during the omnibus
remedial process").

Second, the issucs ol correctional and mental-
health stafTing, which the court found to be
“overarching issues that permeate cach of the"
court’s liability findings, Braggs, 257 F. Supp. 3d
at 1268, were also the subject of a remedial
I and order 1 with PLRA findings
after adversarial proceedings. See Brages v Dunn,
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No. 2:14cv601-MHT, 2018 WL 985739 (M.D.
Ala. Feb. 20, 2018) (Thompson, J.). Unlike the
court's monitoring opinion and order, however. the
understaffing opmion and order were entered more
than three vears ago. shortly afier the court made
its original liability findi B of the
amount of time that had elapsed. and because the
court agreed with the defendants™ concerns "about
implementing reliel without ensuring that it is
necessany” in light of changes in conditions,
Braggs, 2020 WL 7711366, at *6, the parties’
disp garding  what dies related to
staffing should apply to ADOC moving forward
were incorporated into this omnibus remedial
process.

Both partics acknowledged that correctional
staffing levels in particular have not significantly
increased  since  the entry  of the court's
understaffing remedial opinion and order. The
central remaining provision of the correctional
understaffing relief was a deadline of February
2022 for ADOC to achieve the staffing levels
ded by the defendants’ own staffing
experts, Margaret and Merle Savage, a deadline
that both parties understood would have to be
modified given ADOC's slow pace of progress in
filling, of its comcctional positions.
Accordingly, the parties agreed that the posture of
this issue differed somewhat from that of the

many

issues covered by the parties” stipulated remedial
orders. While the question as to the latter issues
was whether the reliel proposed by the plantiffs
satisfied  the  need-narrowness-intrusiveness
standard of the PLRA, the question as to
correctional staffing was whether and how the
existing remedy should be modified in light of
| d uch as the effects of the
COVID-19 pandemic--and in recognition of the
existing deadline's implausibility at this junct

In addition, ADOC has significantly changed the
type of correctional officers il uses.

CIIL

The question as to mental-health staffing was also
whether the existing remedial order should be
maodified or ended. Bul, in contrast to correctional
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“SafihE. he defendants asserled that mental-health
staffing levels have improved considerably since
the court's understaffing opinion and order was
issued. They brought forth evidence during the
omnibus proceedings purporting to show that
several facilities are at or near the levels sufficient
to allow for adequate care, based on the staffing
ratios developed by their consullants. Accordingly.
the central issue for the court was whether the
evidence m fact reflected the improvements
claimed by the defendants. and whether to modify
or lift the current relief related to mental-health
staffing if so.

LI98*]1 198

Third, the remedies related to suicide prevention
have been the subject of both adversarial
proceedings and negotiated agreements. In May
2019, after receiving expert reports and holding a
trial on the need for suicide prevention relief, the
court issued an opinion and order requiring ADOC
to take various immediate steps to mitigate the
risk of suicide faced by mentally ill prisoners in
ADOC's custody. See Brages v Dunn, 383 F
Supp. 3d 1218 (M.D. Ala. 2019) (Thompson, J.).
This opinion included PLRA findings. See, e.g..
id. at 1254, Soon thereafler, the parties entered a
short-term ag on the id dies and
requested that the court stay ils mandates and
impose the stipulated short-term remedy instead.
See Joint Notice and Motion to Stay (Doc. 2560 &
Doc. 2560-1). The court did so, adopting the
parties” agreement, as with the other stipulated
remedies, that the terms of the agreement met the
PLRA's need-narrowness-intrusiveness
requirement pending a final determination afler a
hearing on PLRA compliance. See Order (Doc.
2569); Order (Doc, 2698).

The parties later reached a separate. long-term
agreement on suicide prevention remedies. See
Joint Filing of Agreements on Suicide Prevention
Measures and Mental Health StafTing (Doc. 2606
& Doc. 2606-1). The court approved this
agreement  but did not

issue an  associated
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injunction, instead putting the enforceability of its
order on hold pending a determination of whether
the long-term agreement complied with the PLRA.
See  Phase 2A  Order Approving Suicide-
Prevention Agreement (Doc. 2699) at 1-2. The
shori-term stipulations remained in effect pending
the results of the omnibus remedial hearings.

The upshot of this posture was that, while the
proposed remedial provisions related to suicide
were part of the omnibus proceedings and were
assessed for their compliance with the PLRA's
need-narrowness-intrusiveness  requirement, the
court's stayed opinion and order regarding suicide
provisions would go into effect if the court found
that the proposed provisions did not comply with
the PLRA. Hi - the suicide 1i
addressed in the stayed opinion were approved by
the court in May 2019--two vears prior lo the
beginning of the ib dial p ding:
the staved relief would be arguably immediately
terminable under the PLRA by motion of the
defendants if it went into effect following the
omnibus hearings. See 18 U.S.C. § 3626(b)(1)(A)
(1).

Finally, there were additional issues that had been
litigated by the parties but were under submission
with the court at the time of the omnibus remedial

Tuded

p dings. These 1 the relief related to
ADOC's segregation or restrictive housing units
(also known as RHUs), non-RHUs that were
nonetheless functioning as segregation units, and
inpatient treatment. Because no relief had been
entered by the court as to these issues, the
proposed remedial provisions related to these
matters were situated no differently for purposes
of the omnibus proceedings than were the
proposed remedies related to the matters covered
by the parties’ stipulated remedial orders. The
court proceeds now to discuss the legal standard
under which it assessed these provisions,

III. LEGAL STANDARD
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TTHE “PLRA requires that, before entering
prospective relief to redress constitutional or
federal statutory injury in any civil suit regarding
prison conditions, a trial court must find that the
relief is "narrowly drawn, extends no further than
necessary to correct the violation of the Federal
right, and is the least intrusive means necessary to
correct the violation of the Federal right” 18
US.C. § 3626{a)(1¥A). The Eleventh Circuit

twasi190 Court of Appeals has explained that this
means the court must make "particularized
findings that ecach requirement” of the reliel
"salisfies each of the need-narrowness-
intrusiveness criteria.” United States v Sec'v, Fla.
Dep't of Corrs., 778 F3d 1223, 1228 (11th Cir.
20135).

The 2021 omnibus remedial hearings from which
this opinion results were directed toward
determining the appropriate scope of prospective
relief to be entered, so this particularized need-
narrowness-intrusiveness mandate applied. The
defendants in this case have argued that the court
must also make a global finding that the relief as a
whole meets the need-narrowness-intrusiveness
standard; while it is not apparent from the text of
the PLRA that this is correct. the court will make
such a global finding as well.

The legal standard under which these hearings
operated differed in one further wayv [rom the
need-narrowness-intrusiveness  standard  that
generally  governs  remedial  proceedings  in
litigation regarding prison conditions. As the court
explained in its opinion setting forth the process
by which the omnibus remedy would be
developed, the length of time that has passed since
the liability opinion issued gave the court "grave
concerns about implementing relielf  without
ensuring that it is necessary under current
conditions.” Brages, 2020 WL 7711366, at *6.
The specific reliel necessary to remedy  the
constitutional deficiencies found in the court's
liability opinion may have changed since the time
of that opinion. On some issues. sustained
improvements in ADOC's provision of mental-

casetext

185

562 F. Supp. 3d 1178 (M.D. Ala, 2021)

health care may have rendered some relief
mappropriate. In other arcas, progress may have
been partial, making certain relief that would have
been essential at the time of the liability opinion
now unnccessary. Also, personnel changes (for
example, the introduction of Basic Correctional
Officers (BCOs) and Correctional  Cubicle
Operators (CCOs) to take on some of the duties of
correctional officers) might warrant changes in
relief. As a matter of equity, the court therefore
determined that it would consider changes in
circumstances in ADOC facilities--rather than
looking only to the circumstances that existed at
the time of the liability trial, as the plaintiffs
suggested the court should do--to decide whether
the relief proposed by the parties was necessary to
remedy the violations that the court has found. See
id *

2 Although this assessment of changed
affected  the
prong of the need-narmowness-

inquiry,
whether

circumstances  principally

intrusiveness the court also
considered had

changed such that the proposed relief’ was

conditions

cither not  marowly  tailored 0 the
violations found by the court or not the
least intrusive way of correcting those

violations,

Although the parties agreed that the PLRA's need-
narrowness-intrusiveness mandate applied, their
proposed remedial orders cach raised issues about
how this standard should apply to various aspects
of the relief under consideration. The court
addresses these arguments below.

A. The "Current and Ongoing Violation" Standard

The defendants argued prior to the hearings and
continued to argue during the proceedings that the
court needed also to find a "current and ongoing
violation" of federal law before entering relief.
See, e.g., Defs.” Pretrial Br. (Doe. 3219) at 9-10.
As a result. they argued. the plaintiffs were
required to "demonstrate that the State acts with

deliberate  indifference to  Plaintiffs”  serious
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i 'fﬁ.‘:h“ﬁiﬁréa'hh needs." fd. at 10. This "current and

ongoing violation" requirement appears in the
PLRA in § 3626(b)(3), "which govems the
termination of prospective relief by motion of a

1200party." #1200 Secy, Fla. Dep't of Corrs., 778 F.3d

at 1227, That section of the statute comes into play
when a party files a motion to terminate an
injunction  previously emtered in a  prison
conditions suit, and the statute describes elsewhere
in § 3626(b) the circumstances in which a party is
empowered to file such a termination motion. See
18 US.C, § 3626(b)(1)(A), (b)2).

2 As the court explained in its opinion selting
forth the process by which the remedial hearings
would be conducted, "In the absence of a motion
to lerminate. there is no statutory requirement that
the court find a “current and ongoing violation™ of
federal law before entering” relief. Braggs, 2020
WL 7711366, at *6. This follows from the text of
the PLRA, which places the "current and ongoing
violation" requirement in the provision applicable
to proceedings on a motion to terminate and
excludes this requirement from the provision that
governs the entry of prospective relief. See 18
US.C. § 3626(a)(1)(A). (b)(3). It also is required
by Eleventh Circuit precedent. The circuit court in
Thomas v. Bryant, 614 F.3d 1288 (11th Cir, 2010),
considered the argument that although § 3626(b)
(3) "poverns termination proceedings.”
nonetheless "the "current and ongoing” violation
requirement should inform [the court's] inquiry”
when 12 p tive relief ide of the
context of a motion to terminate. Jd. at 1319-20.

The court held “that the “current and ongoing”
requirement s distinet from the standard”
prescribed by § 3626(a)(1)(A). fd. at 1320. The
"need-narrowness-intrusiveness limitation governs
the initial entry of an injunctive relief in prison
litigation cases,” while "[w]hether there is a
‘current and ongoing” constitutional violation
sufficient to avoid termination of the current
injunction is a matter to be considered upon
motion by either party in  a termination
procecding.” fd.
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As discussed above, the defendants filed a motion
to terminate in September 2020 but withdrew the
motion thereafler. There was no motion to
terminate before the court in the remedial hearings
preceding this opinion. For this reason, the need-
narrowness-intrusiveness standard of § 3626(a)(1)
(A} rather than the "current and ongoing violation"
standard of § 3626(b)(3) provided the statutory
requirements for the hearings, and the plamntiffs
were not required to demonstrate current and
ongoing  deliberate  indifference by the
defendants.’

¥ The evidence in the record demonsirates,
and the court so finds, that the plaini(ls
crafled their cose o conform with this
understanding of the legal standard. During
the 2021 omnibus reliel hearings. the
plaintilfs stated explicaly that, if the court
had required them to prove a current and
ongoing vielation, they would have sought
further discovery from the defendants and
presented more and different evidence. See
June 4, 2021, RD. Tral Tr at 19596,
Moreover, the court finds that the current
record is insdequate 10 resolve the question
of whether ADOC remains deliberately
indifferent on a current and ongoing basis.
If the court has incorrectly decided this
issue, then wpon remand the court will
allow the parties to engage in the discovery
that was disallowed on the issue and the
court will resolve the issue based on the

evidence presented.

Although they recognized that no termination
motion was pending at the time of the remedial
hearings, the defendants argued that the
requirement of § 3626(a)(1}A) for the count to
find that the relief "extends no further than
necessary to correct the violation of the Federal
right” and is "the least intrusive means necessary
to correct the violation of the Federal right"
incorporates  the  “"current and  ongoing”
requirement. The defendants argued. in other
words, that the requirement that the relief be tied
to "the violation of the Federal right" raises the
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"qucsnion of precisely what violation the relief must
1201 address, and they said the answer *1201 must be a
current violation ongoing at the time of the entry
of relief.  Therefore, plaintiffs  requesting
prospective reliel must show that the violation
they seck to address is a "current and ongoing”
violation at the time the court enters the relief.

This argument is not withoul some persuasive
force. But ultimately it cannot be squared with the
text of the PLRA. The termination provision of §
3626(b)(3) requires a court to [ind that the reliel at
issue "remains necessary to correct a current and
ongoing violation of the Federal right,” and that it
is narrowly tailored and the least intrusive means
of doing so. 18 US.C. § 3626(b)3). That
provision requires both a "current and ongoing
violation" and that the relief meet the need-
narrowness-intrusiveness  finding  as to  that
ongoing violation. By contrast, § 3626(a)1)(A)
requires only that the relief "extends no further
than necessary to correct the violation of the right”
and is narrowly drawn and the least intrusive
means lo address the violation. The absence of the
“current and ongoing" language from § 3626(a)(1)
(A). which otherwise duplicates the standard of §
30626(b)(3)., is conspicuous and must be given
interpretive  significance.  And interpreting  the
need-narrow Jui t to
subsume the "current and ongoing violation”
standard would make the latter language in §
3626(b)(3) redundant *

USIVENCES

brief,
that the

4 Again in  their the

post-trial

pressed the arg
court must find current and  ongoing
deliberate indifference at this stage of the
proceedings. This, they sid, is due not
only o the PLEA-based on the
misinterpretation of that statuie addressed
because the Eleventh
grants  the  defendants

immunity against the plai

above--but  also
Amendment

5 cluims
unless the court makes liabality findings
again. See Defs” Post-Trial Br. (Doc.
3367) a1 37,
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In cases both simple and complex, courts
routinely make liability lindings before
making remedial lindings. Courts taking
that approach do not need 1o re-do their
liability findings ot the remedial siage. In
that sense, this court is no differently
situated than any other. Contrary 1o the
defendants” position, neither the PLRA nor
the Eleventh Amendment invalidates that
run-of-the-mill procedural tack.

The defendants  base  their  additional
argument in significant measure on a single
sentence in the cour’s December opinion
describing the omnibus remedial process,
in which the court said that "compliance
with the PLRA does not displace the
court’s duty under Eighth Amendment law
1o find a *substantial risk of serous injury”
before entering injunctive relief” Brogas
2020 WL 7711366, at *6. But nothing
whatsoever in that opinion--including the
stray sentence the defendants now claim
undermines and supersedes evervthing else
the court said before, after, and within its
December opinion about the legal standard
applicable to the omnibus proceedings--
suggests that o new showing of deliberate
indifference is required before entering
remedies 1o address  constitutional
violations for which the court has already
defendants  deliberately

found  the

indifferent.
B. Burdens of Prool’

Plaintiffs secking prospective reliel related 1o
prison conditions generally bear the burden of
showing that their proposed remedies satisfy the
need-narrowness-intrusiveness standard discussed
above. The plaintiffs here, however, argued that by
agreeing to the terms of the various stipulated
remedial orders that the court had entered. the
defendants had either waived or forfeited their
argument that any proposed relief that reiterated
the provisions of these orders did not comply with
the PLRA, or that the defendants were estopped
from making such an argument. See Pls.” Pretrial
Br. (Doec. 3220) at 24-33.
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"Ifie court rejected the plaintiffs” waiver, estoppel.
and forfeiture arguments under the particular
P Jural cir il 1 here. It also
rejected the plaintiflfs” fallback position that the

defend to the orders

Tated

5 i

shifted the burden of proof in the proceedings,

1202*1202 placing the onus on the defendants to show

why the plaintifis” proposed remedies did not
meet the need-narrowness-intrusivencss
requirement. See id. at 24,

3 When the court determined that omnibus
remedial proceedings were "the shortest path
toward concluding this phase of the litigation." it
instructed the partics lo re-assess nearly the
totality of the remedies entered in this case,
including the stipulated orders, and to il
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6 As noted above, the stalling remedy was

somewhat difle Iy situated because the

dispute there was how the deadline for
compliance should be adjusted in light of
Each

therefore bore the burden of demonstrating

changed  circumsiances, party
that its proposed modifications 1o the
understafling order were tailored to the

changed circumstances.
C. The "Facility-by-Facility" Issue

In the defendants’ pretrial brielf and proposed
omnibus remedial order, they raised the argument
that a ‘“one-size-fits-all remedy remains
inappropriate” for the ADOC system because the
major prison [acilities "present a diversity of
i housing configurations, personnel

proposals for what relief is now necessary in light
of changed circumstances m ADOC facilities.
Braggs. 2020 WL 7711366, at *7-8° Not
unexpectedly. some of the provisions included in
cach party's proposal were drawn from the
stipulated remedial orders. But the 2021 omnibus
proceedings were not simply a delayed version of
the PLRA hearings that had been scheduled for
September 2020 before the defendants filed their
motion to terminate. They were not directed at

the PLRA compli
orders. Rather, the omnibus proceedings were a
new process to consider the PLRA compliance of
new proposed remedics--remedies which. once
entered, would "replace all of the currently

of the sti

operational remedial stipulations.” fd While the
court considered similarities between the terms of
the stipulated orders and the parties” proposed
provisions, it was the plantffs who were
requesting that the court enter their proposed
remedies as orders: they therefore bore the burden
of demonstrating that their proposals comported
wilh the standards of the PLRA."

5 The exceptions to this broad re-assessment,
as discussed above, were the provisions of

the court's monitoring opinion and order,

casetext

and capabilities, and each facility possesses ils
own strengths and its own challenges.”" Defs.”
Pretrial Br. (Doc. 3219) at 12. The defendants
made three main arguments in support of this
position. First, that reliel targeted at particular
kinds of units (for instance, remedics pertaining o
stabilization units) should not apply in facilities
without such units. Second, that certain facilitics
have improved more than others in particular
remedial arcas (for mmstance, i mental-health
staffing levels), so reliel that is necessary at one
facility on a specific issue may not be necessary at
another. And third, that any new facilitics ADOC
may build in the coming vears cannot be subject to
whatever relief is set in place today because the
court cannot make findi as to the 3
narrowness, or intrusiveness of’ imposing reliefl’ at
those facilities until thev are constructed.

The first argument seems to be merely a matter of
semantics, Any relief that prescribes  the
conditions or treatment that must be provided on a
particular kind of unit plainly does not apply to
other kinds of units and therefore has no bearing at
a facility without such units, As an example, the
plaintiffs’ proposed treatment requirements for
residential treatment units (RTU) by their terms
apply to only residential treatment units: a prison
without an RTU would not be subject to them and
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need n‘ol h;: itored for pliance with them.
See. e.g., Pls.” Proposed Treaiment Guide (Doc.
12033206-1) at 23 ("Preliminary *1203 t plans

must be created within three (3) working davs of a
patient’s placement in an RTU ..."). The same
holds true when particular conditions of the
provision do not apply to a certain location. For
example, a requi that tr take place
in a confidential, out-of-cell location would be
implemented differently in a celled facility than it
would in a dormitory-style facility. The plaintiffs
do not argue to the contrary, and the court finds

that no clanfving provision is necessary to set
down in words what is flacially apparent: A
remedial obligation specific to a particular type of
unit does not apply to facilities without such a
unit. As Dr. Burns explained, these provisions
"require the exercise of some common sense about
what's applicable and what's not.” June 10, 2021,
R.D. Trial Tr. at 170-71. The court is confident
that ADOC and the EMT will exercise such
common sense in implementing the relief ordered
today.

45 The defendants’ second arg t raises an

evidentiary question about how pervasive the
evidence of problems must be to support findings

of systemwide deficiency and the need for
systemwide relief. It is clear, as the cases cited by
the defendants in support of this argument reflect.
that a finding of harm to only one or two inmates
is insufficient to supporl a systemwide remedy
without evidence that other prisoners have
experienced the same injury, See Lewis v Casey,
518 U.S. 343, 359-60, 116 S.Ci. 2174, 135
L.Ed.2d 606 (1996) (a finding that two inmates
were harmed was inadequate. without more. to
conclude that a svstemwide violation existed);
Thomas v. Bryant, 614 F3d 1288, 1324 (11th Cir.
2010) (because "[t]he district court held that the
DOC violated the constitutional rights of only two
inmates,” @ non-systemic  injunction  was
appropriate). It is equally clear that systemic relief
does not require a finding that every prisoner at

casetext

every prison [acility has been harmed by the
policy or practice that is the subject of the court's
order.

The court's liability lindings in this case were
systemic, See Brages, 257 F. Supp. 3d at 1267-68
. see also Defs.” Response to Court's February 2.
2018, Order (Doc. 1595) at | (acknowledging that
the court's liability findings were systemwide, not
limited to certain facilities). To the extent that the
court proceeds to discuss harm to individual
inmates in  individual prisons, 1t must be
remembered that it does so against the backdrop of
those findings--findings that were supported by far
more than isolated incidents of harm, and that the

defendants have not chall d

For the most part. the relief that remains necessary
to correct those systemic violations s also
svstemic. As the court has held in previously
rejecting the defendants” suggestion that relief be
limited to certain facilities, "all of ADOC's major
prisons--and in particular the prisons for men--
form part of an interlocking system." Braggs.
2018 WL 985759, at *3 n.2. Focusing relief on
onlv a few facilities "could fatally hinder its
ability 10 dv the itutional  vielati
found." fd.

Moreover, as Dr. Burns credibly testified based on
the information she reviewed before the omnibus
hearings, serious violations exist al every major
facility. See May 26, 2021, R.D. Trial Tr. at 138,
The frequent movement of inmates throughout the
prison  system also makes [acility-by-facility
discrepancies i the reliel imposed largely
inappropriate, See id at 33-34. As the court
pointed out in the lability opinion, "mentally 11l
prisoners are subject to a substantial risk of
serious harm from practices that are common in
ADOC facilities no matter where they are housed
currently, because they may be housed in any of
these facilitics in the futwre due to ADOC's
1204 freq and transfers of *1204

3: ot bl

prisoners across facilities.” Braggs, 257 F. Supp.
3dat 1193 n.16.7
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TS defendanis’ expert Dr Metzner
suggested that, at least as 1o some areas of
reliel, the court should limit its order to
certain  specific focilities, However. he
emphasized that ADOC's policies in these
areas should stll apply systemwade and
noted the "assurances” he had received
from ADOC that this would be the case.
July 1, 2021, R.ID. Trial Tr. at 36; see also
June 30, 2021, R.D. Trial Tr. ot 156-57. For
the reasons discussed below regarding
ADOC's history of failing to follow the

courfs orders and its own  policies,
however, the court does not  have
fic in ADOC's and will

not currently limit its order on that basis,
The court is open to revisiting the scope of
re if there 15 evidence of
And in
that

its order in the fut

ihe
the

monitoring team will make appropriate

syslemic  improvements,

meantime, the court trusts
decisions about whether, how, and how
often to monitor the various facilities in
light of the team’s findings about the scope
of deficiencies at each prison,

As 1o certain issues, however, the evidence may
show either that the problems are sufficiently
limited to particular prisons that only those
facilities should be subject to relief in that area, or
that  particular have

Ty e T

sufficiently
Ives from the inder of
the system that they should be excluded from the
relief. This may be true particularly in dial

prisons
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D. Monitoring of the Proposed Remedies

Although the monitoring process for the proposed
remedies was not among the remedial matters at
issue in the omnibus proceedings. see Braggs.
2021 WL 83410, at *1, the defendants raised two
arguments related to monitoring  during  the
proceedings. First, their proposed order included a
series of provisions that, if adopted, would
establish a monitoring scheme different from the
one put in place by the court in its September
2020 monitoring opmion and order. Because the
monitoring opinion and order were entered with
PLRA findings and were not slated for re-
liti in these pro see id., the court
declined to adopt the defendants” proposed
monitoring provisions,

Second, the defendants argued that various
provisions of the plaintiffs” proposed order did not
comply with the PLRA because they did not
include restrictions on  how the external
monitoring team (EMT) might decide to monitor
the orders. In effect, the defendants took the
position that proposed remedial provisions could
comply with the PLRA only if the scope of
discretion afforded the monitoring team as to how
it would monitor those provisions was set forth in
the provisions th Ives and d by
them. For i . the defend p d the
concern that monitoring could be excessively
costly for ADOC if the EMT took particular

h

arcas related to the physical environments of the
prisons-—-issues that are by nature facility-specific
to a degree. In sum, while syvstem-wide relief is
typically necessary for the svstem-wide violations
found in this case. the court will limit relief to
specific facilitics when the evidence demonstrates
that such limitation is appropriate. Similarly, the
court will consider whether the reliel it has entered
should apply to any new major facilities
constructed by ADOC if and when such facilities
are built, based on whether the evidence shows
that the relief should include those facilities.
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PP o itoring the provisions of the
omnibus order, and the defendants argued that the
plaintiffs’ proposed provisions did not comply
with the PLRA because the provisions did not
address how they would be monitored or reject the
overly expensive monitoring processes envisioned
by the defendants.

The scope of the EMT's authority was established
by the monitoring opinion and order. The
appropriate point at which to raise concems about

1205the potential intrusiveness *1205 of monitoring

was during the course of litigation that preceded
that opinion and order. And indeed. the defendants
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“Hid"Farse "These concerns during that litigation--
including, according to defense counsel, its
concern about the costs of monitoring, Se¢ June
21, 2021, R.D. Trial Tr. at 132-34, 271-72. The
court considered the concems raised by the
defendants at the time, and it found that the
monitoring scheme it adopted complied with the
need-narrowness-intrusiveness  mandate of  the
PLRA. See Braggs, 483 F. Supp. 3d at 1168. The
courl therefore declined to re-evaluate how the
provisions of the proposed omnibus orders might
be monitored or to impose a requirement that the
provisions themselves expressly prescribe their
own monitoring regimes. both of which would
amount to re-litigation of an issue recently decided

by the court after extensive adversarial
proceedings and  with  particularized PLRA
findings.

ke

This concludes the first part of the court’s omnibus
remedial opinion. Two parts follow.

DONE, this the 27th day of December, 2021,
PHASE 2A OMNIBUS REMEDIAL OPINION
PART 11,
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1. INTRODUCTION

As stated previously, this opinion is divided into
three parts. This is the second part. which
discusses the wavs in which conditions in ADOC
facilitics have changed since the time of the
liability opinion.

1. CHANGED CIRCUMSTANCES IN ADOC
FACILITIES

Before addressing the PLRA compliance of the
particular remedial provisions that the court will

p where the
conditions of mental-health care in the ADOC

it is necessary lo discu:

system have changed or improved since the
liability trial and where they continue to fall short.
Certain aspects of the provision of mental-health



Braggs v. Dunn

“are i AOC facilities are better than they were
at the time of the liability trial. Such
improvements do not necessarily categorically
preclude the need for remedies in those areas, but
they do alter the appropriate scope of relief and
120nmake certain *12060 provisions proposed by the
plaintiffs  unnecessary  to  cnsure  sustained
constitutional compliance by the department with
regard to these issues.

Other parts of ADOC's mental-health care svsiem
have not improved since the liability trial. To
illustrate these continued shortcomings, the court
will first discuss in detail the findings of the
liability trial and then will proceed to discuss
several recent suicides in the ADOC system in
which some of the problems that have been
ongoing since the time of the liability findings
plaved a role. To be clear, not every problematic
arca was a faclor in cach suicide. But while not
every prisoner experienced every problem, the
problems are systemic  nonetheless. The
circumstances of these deaths stand as examples
of particularly serious failures in the ADOC's
provision of mental-health care and d le
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In its liability opinion, the court identified a host
of systemic deficiencies in ADOC's provision of
mental-health care to inmates. These issues were
interrelated: failures at each step of the process of
identifving and treating inmates snowballed to
produce a mental-health care system that was
"horrendously inadequate” when taken as a whole.
Braggs v. Dunn, 257 F. Supp. 3d 1171, 1267
(M.D. Ala, 2017) (Thompson, J). And as
wilnesses and  experts  from  both  sides
acknowledged, these issues were only exacerbated
by the "two-headed monster” of ADOC's struggles
ling and
presented a significant challenge to improving any
part of the system. [d at 1184.

with oy Ming, which

ADOC's failure to meet the minimum standard of
care required by the Constitution "start[ed] at the
door,” with an inadequate intake process for
inmates entering the department's custody. Jd. The
court found that ADOC relied on unsupervised
licensed practical nurses (LPNs) to conduct
mental-health screening, despite the fact that they
lacked the training or gualifications lo assess

for symptoms of mental illness. See id. at

the potential cc | ¢s of these inadeq

Furthermore, while evidence was presented as to
cach of the 12 suicides that occurred at ADOC
between September 2019 and the 2021 hearings.
the court now discusses only six of these suicides
that show most plainly where mental-health care
at ADOC remains below the constitutional floor,
although all 12 reflect deficiencies that warrant
reliel. And finally, the court keeps in mind that
failures of mental-health care that
suicides are not the onlv serious lapses in
treatment, Luck can be the difference between a

i

result in

1 ] gttt

pt and a cc It would
be a morbid kind of reactivity to find that
inadequacies in the ADOC's mental-health care
svslem require a remedy only when they have
resulted in death.

A, The Court's Liability Findings

casetext

1202, This issue was "compounded by insufficient
mental-health staffing,” which led to some inmates
being transferred to other facilities without having
received an intake screening at all. fd at 1203,
The depanment’s purporied percentage of
mentally ill prisoners--one of the lowest in the
country--was a clear reflection of the deficiency of
this process. As the court concluded, it was the
result not of Alabama having fewer mentally ill
prisoners than other systems or of providing better
mental-health care, but "because a substantial

ber--likely  th ds--of  prisoners  with
mental illness” were being missed at intake. fd at
1185, Because of this failure to identify inmates’
mental-health  needs,  seriously  mentally il
prisoners were "languish|ing] and
decompensat|ing] in ADOC without treatment,
ending up in crisis care and engaging in
destructive--sometimes  fatal--sell~harm." fd at
1201,
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Thamacn teuters

-
1207%1207

Even when mmates” mental-health needs were
identified, referrals for additional follow-up were
routinely ignored, leaving inmates without the
treatment they needed. The court found that
ADOC's referral process was "niddled with delavs
and inadequacies” at the time of the liability
opinion. /d. at 1203. Unlike in "a functioning
svstem,” ADOC lacked any mechanism for
triaging referrals and identifving the urgency of
cach request, despite the issue being fagged for
vears in internal audits. Jd. As a result, there was
no way to ensure that even urgent requests would
be processed in a timely manner or actually
referred to providers. See id. Correctional officers,

hed thin by inadeq staffing, were "ill-
positioned” to circumvent the broken referral
svstem by noticing inmates’ behavioral changes
and getting them the help they needed. 7d at 1203-
04, Indeed. inmates were so desperale to get the
atiention of mental-health staff that they engaged
in self~injury, fire setting. suicide attempts, and
other destructive behavior. See fd at 1204,

ADOC also failed 1o properly classify and track
those with mental-health needs. At the liability
trial, multiple witnesses and experts testified about
cases in which ADOC's coding svstem "failled] to
accurately reflect prisoners” mental-health needs.”
Id. For example, inmates who had been placed on
suicide watch repeatedly for sell-harm and suicide
attempts remained coded as an MH-0, or an

individual "not  having any  mental-health
treatment needs." Jfd. at 1205. Lack of a
functioning  classification  system made it

impossible for the department to Mag those in need
of help and ensure they received it. As with
failures at intake, the result was that seriously
mentally ill prisoners were left to "languish and
decompensate in ADOC without treatment.” Jd at
1201,

Even when inmates with mental-health needs did
receive care, the court found that their treatment
was so deeply flawed as to be constitutionally

casetext
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inadequate. Experts on both sides described

tr lanning as "the fc of all forms

q

of health care" because il is necessary lo ensure
that treatment is consistent and informed. fd at
1206. The need for plans is heigh d
in prisons, where inmates have little ability to
manage their own care, and "even more crucial” in
the chaotic context of ADOC facilities. [
However, the court found that ADOC provided
only " ‘cookie-cutter” plans" that were not
individualized to cach prisoner's symptoms and
needs, failed to account for changes in the
prisoner's mental-health state, and did not reflect
changes in the prisoner's treatment environment.
Id. at 1207, These plans were developed during
"hapl ¥ meetings,
where lack of d by and coordination
between members led to conflicting treatment
plans being signed into action within davs of each
other. Jd  The court determined that this
disorganized. pro forma treatment planning
process failed "to provide a meaningful and
[ i course of tr " that could actually
help address inmates’ needs. fd at 1185, As a
result, ADOC provided less effective care and ran
a "substantial risk of prolonging pain and suffering
of those who have treatable mental illnesses." fd
at 1206,

e & "
v 1

run

The tvpe of treatment that inmates received was
no less inadequate. The court concluded that.
while "[¢]onstitutionally adequate mental-health
care in prisons requires more  than  simply
providing psychotropic medications to mentally ill
prisoners," ADOC had failed to provide sufficient
ling or psychotherapy to inmates with
serious mental-health needs. fd at 1208, Shortages
in both mental-health and correctional stafTing
undermined “the availability and quality of
individual and group counseling sessions." fd.

1208%1 208

As the court noted. at the time of the liability
opinion there were too few mental-health stafl to
care for the number of prisoners on the mental-
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"Réalif Taseload. a problem that was only growing
worse as the cascload grew. See id Stafl
members’ caseloads were sometimes “twice as
much as they should be™ Counselors were
expected to care for 80-90 inmates, while nurse
practitioners were expected to see 20-25 inmates
per day. See id As a result, providers were
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Workaround solutions adopted in the face of these
staffing  shortages only  compounded the
inadequacy of care. Mental-health providers
testified that, when inmates could not be escorted
to counseling sessions, they would sometimes "go
to the cells themselves and attempt to talk to their
patients at the cell-front.” Jfd at 1210. But as

lained. these non-confidential "cell-

“continually getting behind," and e 2
sessions would frequently be canceled or delayed.
Id. (intemal quotation marks omitted). And when
the sessions did occur, they "[did] not amount to
much." fd at 1209, Experts” review of medical
records revealed that progress notes from
counseling sessions were cursory and vague, and
they did not reflect actual clinical judgments or
overall assessments of the patients, fd.

The lack of adequate correctional staff also
interfered  with 1 : tment, B

ADOC did not have enough correctional officers
to escort i lo i and to
provide security for those scssions. care was
frequently disrupted. Jd. at 1183, Providers
testified that not being allowed to see patients due
to a lack of correctional staffing was a "persistent
problem” that had only gotten worse over the
vears, Id at 1210, Inmates in scgregation were

particularly harmed by the staffing shortage, since
thev had to be escorted from their cells by
correctional officers. See id at 1209. As a result,
"the frequency of counseling sessions for those in
segregation [was) especially low." Id

While experts testified that group therapy could be
a helpful tool for the treatment of those receiving
inadequate individual therapy. the court concluded
that "ADOC's provision of group therapy [was|
also inadequate.” fd. at 1211, Group therapy was
equally affected by the stafling shortages within
the department, leading sessions to be canceled or
simply not to happen. /d. As a result, inmates in
ADOC custody were left with "little access to
group therapy." or indeed to treatment of any kind.
Id

casetext
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front check-ins are insuflicient as counseling and
do not constitute actual mental-health treatment.”
Id. Indeed, based on personal visits to ADOC
facilities, the court found that "[clonducting a
counseling session across the door in these loud
spaces seemed nearly impossible.” Id.

The court further determined that ADOC
consistently failed to ensure the confidentiality of
psvchiatric contacts, which “undermine(d] the
effectiveness and quality of counscling sessions.”
Id. at 1210, While expert witnesses testified that
“confidentiality between providers and patients is
a hallmark of and a necessary condition for
mental-health treatment.” inmates were frequently
receiving check-ins during which they could be
heard by correctional officers or other inmates,
See id Even when sessions were not held cell-
front, they were not necessarily confidential.
Many ADOC facilities, the court found, lacked a
confidential setting for treatment sessions
altogether. See id Other facilities lacked offices
with windows and deors that would have allowed
security withoul saerificing conflidentiality, so
correctional officers had to be stationed close
enough to overhear sessions. See id. As a resull,
prisoners reported that they did not "feel safe
sharing their mental-health issues," which 1200
made it difficult for providers to provide useful
counseling. .

Untrained providers presented another hurdle to

deq of i When there were
too few mental-health stafT to provide care, ADOC
often relied on  "unsupervised. unlicensed
counselors, referred to as  “mental  health
professionals,” " to take their place. fd at 1211,

The court identified the lack of supervision for

20
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These™ MdViduals as "a significant, system-wide
problem affecting the delivery of mental-health
care," which violated both state regulations and
the standard of care for mental-health patients. fd.

The result of ADOC's inadequate provision of
psvchotherapy was care that utterly failed to
address the needs of mentally ill inmates, ADOC's
failure to provide adequate treatment increased the
“substantial risk of serious harm” to inmates,
“leaving them at a greater risk for continued pain
and suffering, self-injurious behavior, suicidal
ideation, and ... disciplinary actions.” Jd at 1212,

These problems, the court found, became “"even
more pronounced for prisoners in mental-health
units, where ADOC houses the most severely
mentally ill prisoners in its custody.”" /ol Inmates
in these umits. the court found, were
“warchous|ed], rather than treated]." fd. at 1216,
Despite ADOC's knowledge of these prisoners’
acute mental-health needs, it provided them
“grossly inadequate care," housing these severchy
ill individuals in units that operated “almost
exactly the same way" as scgregation, with
minimal out-of-cell time and little treatment, /d. at
1212,

Not only was ADOC operating these inpatient
treatment units under conditions comparable to
segregation, it was also using the units as extra
segregation cells to house inmates without mental-
health needs. This "persistent and long-standing
practice of placing segregation inmates without
mental-health  needs  in mental-health
compromised the provision of treatment on those
units by creating a safety risk to the mentally ill
inmates on the umit, by diverting the attention of
the scarce correctional officers. and by preventing
programming from taking place. fdl at 1212-13.
Placing segregation inmates in inpatient cells also
contributed to a shortage of such cells for
prisoners who needed them. See fd at 1213,

units"

The "segregation-like atmosphere” of ADOC's
inpatient units and the gross inadequacy of the
care offered there was also caused by "a severe
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lack of out-of-cell time" and the "lack of
meaningful treatment activities." fd at 1214, As
the court found. the "careful observation and
treatment” that prisoners nceding inpatient care
require "cannot happen when confined in a small
cell all day. In fact. without out-of-cell time and
effective treatment, housing severely mentally ill
prisoners in a mental-health unit is tantamount to
“warchousing” the mentally ill." fd. (quoting Wiarr
v Aderholt, 503 F2d 1305, 1309 n4 (5th Cir,
1974)" ' ). Inmates housed in ADOC's inpatient
units received "a vanishingly small amount of time
outside their cells™: 30 minutes of individual
therapy and 2.5 hours of non-therapeutic group
activity per week for those housed in the men's
stabilization unit (SU) at Bullock, and little more
in the residential treatment units (RTUs). fd at
1215.

U In Bommer v City of Prichard , 661 F.2d
1206, 1209 (11th Cir. 1981) (en banc), the
Eleventh Circuit Court of Appeals adopied
as binding precedent all of the decisions of
the former Fiith Circuit handed down prior
to the close of business on September 30,
1981.

This part of the opimion also discusses
ADOCs promulgation of policies--an area
in which the court declines to order relief.

Along with minimal out-of-cell time, prisoners in
the inpatient units received "little treatment except
for psvchotropic medication due to stafTing level
shortages of both treatment and custody stafl"
<1210 Id at 1214, Group activities were often
cancelled, and mental-health stall were forced to
man the laundry and showers instead of providing
mental-health care because there
enough correctional officers to perform those
basic duties." Jd. at 1216. Individual psychiatric
contacts often had to be provided as cell-front
check-ins  because there was  insufficient
correctional stafl to be able to take inmates out of

"were not

their cells, "negatfing] the therapeutic utility of

21
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These Contacts” due to a lack of confidentiality and
resulting in "cursorny” and "gravely inadequate”
psychiatric contacts. /d.

Finallv, ADOC consistently failed to provide
hospital-level care to mmates who needed it.
When ADOC's available mental-health
interventions proved unsuccessful to stabilize or
treat a pnsoner, the department's regulations
required that the inmate be considered for transfer
to a psychiatric hospital. Despite  those
regulations, the court found that "ADOC virtually
never transfer{red| patients to hospitals, excepl in
the case of prisoners nearing the end of their
sentence." fd. at 1217. "As Dr. Burns put it,
waiting for an unstable patient's end of sentence to
transfer him or her to a hospital is akin to
‘someone with chest pain who has to wait until
thev're released from prison to get taken to a
hospital to have the chest pain treated.” " fd at
1218

ADOC's process for identifving inmates at risk of
suicide and providing "meaningful therapeutic
contact to alleviate suicide
"sufTer|ed] from serious deficiencies.” fd at 1218-
19. The department's approach to risk assessment
was "too limited to adequately identify those at
high risk.” and acutely suicidal prisoners ofien did
"not receive crisis care because of a severe
shortage of crisis cells and staffing. and due to a
culture of skepticism towards threals of suicide.”
Id at 1220. ADOC's crisis cells were unsafe,
containing tie-ofT points and dangerous items that
could be used for self-injury. See fd. Suicidal
prisoners received nadequate monitoring and

Land i from suicide

risk"  similarly

: 1
late

watch and a lack of post-release follow-up care
"push|ed| suicidal prisoners back into crises again
and again." fd.

At the time of the court's liability opinion, ADOC
and its mental-health vendor had only recently
begun using a suicide risk-assessment tool--a tool
that is "widely recognized to be an essential part
of mental-health care"--during prisoner intake. and
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the department continued not to perform such
assessments when prisoners threatened or engaged
in self-harm or were placed in crisis cells. fd. at
1221. Even acutcly suicidal inmates often could
not get appropriate intervention due to a lack of
crisis cells. "[T]he number of crisis cells in each of
the 15 major facilitics within ADOC |was]
insufTicient," and this defici rbated

F was e
by backlogs for admission to the SU, causing
suicidal mmates to linger in crisis cells designed
for short-term placement. fd at 1222, Without
enough cells to provide crisis intervention to
evervone who needed it, ADOC would "gamble
on which prisoners to put in [the erisis cells] and
frequently discount prisoners” threats of self-harm
and suicide.” fd Stalf of ADOC's mental-health
vendor frequently suggested that "prisoners who
are claiming suicidality and self-harm tendencies
are in fact malingering or secking “sccondary
gains’--such as gelting out of a segregation cell. or
gelting away from an enemy, or debt problems."
Id at 1223, Despite instructions nol to presume
that exp of v were not

mental-health  staff "continued to write off
prisoners’ threats of self-harm as motivated by
inmate-to-inmate debt or sccondary gains, rather
than conducting a proper assessment,” fd,

100 icidali

The lack of crisis cells also resulted in acutely
suicidal  inmates  being  placed unsale
environments such as shift offices or non-suicide
watch cells. As experts for both parties agreed.
"housing a suicidal inmate in a space like a shift
office is quite dangerous: not only are these places
full of items that can be used for self-harm. but,

in

depending on where the prisoner is placed, such
placements can also cut off suicidal prisoners from
the treatment that they desperately need.” /d at
1225. For instance, one expert found an inmate
during a prison tour who had been housed in a
mental-health office for more than a day without
any treatment or access to a bathroom. See id. at
1225 & n49. Moreover, even the crisis cells
themselves were unsafe: the courl found that the

22
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TEETWERE "ridden with physical structures that
provide casy opportunities to commit suicide." fof.
at 1226. Despite the fact that the overwhelming
majority  of recent suicides at ADOC had
happened by hanging, "many of ADOC's crisis
cells [had] easily accessible tie-off points, such as
sprinkler heads. hinges. fixtures. and vents,
making them incredibly dangerous for suicidal
prisoners.” Jd. at 1227. Certain features of the
cells--such as grates over the cell windows--also
made it very difficult to see into them, increasing
the risk that suicide attempts in the cells would not
be interrupted in time to save the inmate's life, See
id.

Inmates in crisis  also received “woefully
inadequate” treatment and monitoring,
exacerbating the risk of harm. fd at 1229, With
respect to treatment, inmates on suicide watch did
not consistently receive out-of-cell counseling
appointments and were often kept in crisis cells
for extended periods of time. "As experts on both
sides agreed. crisis-cell placement is meant to be
temporary and should not last longer than 72
hours, because the harsh effects of prolonged
isolation in a crisis cell can harm patients” mental
health." fd. at 1226. Nonctheless, mental-health
stafl "considered transferring prisoners in crisis to
treatment units only in a small fraction of the
crisis placements that lastfed] longer than 72
hours." Id.

As for monitoring, prior to the liability trial,
ADOC had not conducted constant watch even for
the most acutely suicidal prisoners. Failing to
provide this level of watch places those inmates at
the highest risk of suicide in grave danger: "if a
prisoner is waiting for an opportunity to kill
himself, it is too dang to walk away, and he
must be constantly observed." fd at 1229, Instead.
ADOC provided suicide watch checks at 15-
minute intervals, But while these checks were
supposed to be staggered or random to make them
unpredictable to a prisoner who might be looking
for a chance to attempt suicide, experts reviewing
ADOC's monitoring logs found that they often had
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"pre-filled times at exact intervals,”" making it
"impossible to ensure that staggered checks are
actually happening.” fd. This practice continued
even after the parties agreed to correct it and the
court ordered compliance with that agreement. See
id.

Finally, the court found that prisoners were
routinely released from suicide watch improperly-
-that is. without a face-to-face assessment by a
psychiatric  provider--and that they received
grievously inadequate follow-up care. Experts
“observed multiple instances of prisoners who
were released direetly from crisis cells back into
segregation, with little or no follow-up treatment
in subsequent weeks." Jd. at 1231, This led to "a
pattern  of eveling between crisis cells and
segregation with little follow-up treatment after
crisis cell-release." Jol

The court also found that "ADOC hald] an
unacceptable practice of disciplining mentally ill
prisoners for behavior that stems from their mental
illnesses and doing so without adequate regard for

health." fd Among other problems. the court
found that ADOC had a "common and svstem-
wide" practice of “punishing prisoners for
engaging in self~harm."” fd. at 1232, This practice
persisted despite an ADOC regulation purporting
to forbid it. See id. Not only did this "fail[ ] to
address the underlying mental-health issues,” it

Tied 1

also n - segr p for
mentally ill prisoners, further increasing the risk of

harm. Jd,

This problem was exacerbated by ADOC's failure

toe® tal-F Ith when 1

to consider i posing
disciplinary sanctions. As the court found, failing
to do so is "dangerous because certain sanctions,
such as pl tin ion, expose tally
ill prisoners to a substantial risk of worsening
symptoms and significantly reduced access o
monitoring and treatment." fd at 1233, At the
time, ADOC's regulations required consultation
stall  during  disciplinary

with  mental-health
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“actions hvolving prisoners on the mental-health
cascload. But. as the court found. "the system
[fell] far short in practice."” Jd Evaluators
conducted superficial assessments, did not
understand that they were supposed lo assess
whether the prisoner's conduct was connected to
mental illness, and did not make recommendations
about how the inmate's mental health should be
considered in the process or what pumishments
were contraindicated for the inmate for mental-
health reasons. See fd at 1233-34. As a result,
these consultations operated as "little more than a
rubber stamp" for the disciplinary process. /d at
1234, This  vielded "frequently ecgregious”
conscquences:  mentally  ill  prisoners  who
attempted to hurt or kill themselves routinely
received segr i r' as p
further heightening their risk of self-harm and
suicide. fd. Some prisoners "bounced between
segregation units and suicide-watch cells over
lengthy periods of time" and were "never put on
the mental-health caseload despite repeated
instances of self-harm." Jd at 1241.

While there are "inherent psychological risks of
segregation,” particularly for people with serious
illness, ADOC's

oreg; units the risk of harm,
Id at 1238, Inmates in segregation experienced a
“lack of any meaningful activity or social contact”
due to non-existent pr ing and minimal
time  out-of-cell:

the conditions in

mental

then-Associale Commissioner
Culliver testified that ADOC tries to give inmates
in restrictive housing five hours per week out-of-
cell, "which means that even when ADOC officers
are able to meet their goal, prisoners spend on
average over 23 hours per day inside of a cell." [l
“|When prisoners remain in their cells around the
clock, mental-health staff have a harder time
observing the patient and diagnosing illnesses
effectively, and correctional officers and fellow
prisoners also lack sufficient regular contact with
the prisoner to notice the onset of svmptoms ol
mental illness." Jd. at 1239,
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Thus. though the extreme isolation made the
mental-health needs of inmates in segregation
“considerably greater,” the court found that "due
to staffing shortages. mental-health treatment and
monitoring  in  segregation are  gravely more
limited than in general population, and nonexistent
at some facilities." fd at 1242, Prisoners in
segregation lacked access to mental-health groups
and therapeutic activities and had minimal access
to individual treatment "because of ADOC's
failure to bring inmates out of their segregation
cells for treatment” due to a lack of correctional
staff. Jel at 1243. As in the mpatient units, without
correctional officers to  provide the
security and escorts necessary 1o get inmates out
of their cells, mental-health staff had to make do
with "cell-front check-ins, instead of actual

enough

1213 treatment sessions"--brief, *1215 non-confidential

interactions that "cannot replace individual
counseling sessions.” [l Mental-health rounds in
segregation were even more "cursory”; one ADOC
doctor described them as "drive-bvs." often taking
a minule or two per prisoner. and "sometimes even
without verbal exchanges." /. at 1244,

The led to
inadequate monitoring of inmates in segregation,
Most troubling was ADOC's failure to perform
monitoring  rounds in  segregation every 30
minutes. "the level of monitoring in segregation
units necessary to keep prisoners safe from sell-
harm and suicide." Jd. Plaintiffs” expert Vail "saw
logs at ADOC that suggested that no segregation
checks were done for multiple hours." fd. This
lack of adequate monitoring, combined with the
lack of suicide e of the segregation cells,
created Iv  dang conditi for
prisoners in restrictive housing. See il at 1244-45.
In that context, both partics” experls "were
alarmed by ADOC's systematic overuse of
segregation for mentally ill prisoners, who are
most valnerable to the risk of deterioration in such
an isolated environment." fd. at 1242,

lack of correctional stafl' also
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"¢ Most acute risk of harm from these
segregation practices was felt by prisoners with a
serious  mental  illness:  The court  found
"overwhelming| |" evidence that this "subset of
prisoners ... should never be placed in segregation
in the absence of extenuating circumstances,” ld.
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prisoners in segregation contributed to the Eighth
Amendment violation found in the original
liability opinion, See Braggs v. Dunn, 367 F. Supp.
3d 1340, 1342 (MLD. Ala. 2019) (Thompson, J.).
The court found that these periodic evaluations of

inmates both on and off the mental-health

at 1245-46. As the then-A

iate Commi

[ d "do not occur with adequate frequency.

of Health Services testified. "placing seriously
mentally  1ll  prisoners  in segregation  1s
‘categorically  inappropriate’ land] is
tantamount to “denial of minimal medical care.” "
Id. at 1246, The program director of ADOC's
mental-health vendor at the time "agreed with the
bright-line rule against placing prisoners with
serious mental illness ins scgregation.” fdl The
Associate Commissioner further testified that
ADOC's then-new mental-health coding svstem.,
once fully implemented, would ensure that "no
seriously mentally ill inmate would be housed in a
segregation  setting.”  fdl (quoting  Naglich
Testimony at vol. 5, 67). But with a lack of
evidence at the time that ADOC had implemented
this bright-line policy of excluding inmates with
serious mental illness from segregation, the court
found that "it is categorically mappropriate fo
place prisoners with serious mental illness n
absent ex i

ances."”

b~
and that "even in extenuating circumstances,
decisions regarding the placement should be with
the involvement and approval of appropriate
mental-health stafl, and the prisoners should be
moved out of segregation as soon as possible and
have access to (reatment and monitoring in the
meantime." fd. at 1247

At the time of the liability trial and opinion, the
court also found "substantial evidence ... that
ADOC |was] not conducting adequate periodic
mental-health  assessments  of  prisoners  in
segregation  to  identify  those who  become
mentally ill while in segregation.” Jd at 1249,
After further briefing and argument from the
parties. the court issued a supplemental liability
opinion finding that ADOC's failure to conduct
dequate periodic tal-health evaluations of all

casetext

and that even when they do occur the evaluations
are so cursory as not to be worth the paper they
are written on." Jd. at 1350, It concluded that these
periodic  assessments “inadequate  at
identifying signs of psychological harm and
both Iy il
and non-mentally ill inmates in segregation at
substantial risk of harm. fd at 1355,

were

1214decc ion," #1214 pl

The court proceeds now to discuss several of the
suicides that have taken place in ADOC facilities
since the court issued its liability opinion. As
became apparent during the course of the omnibus
proceedings, many of the lability [findings
described above appear again in the circumstances
of these deaths. evidencing continued problems in
these arcas. Again, as the court found, "persistent
and severe" understaffing permeated many of
these deficiencies, Brages, 257 F. Supp. 3d at
1268 ; as will be discussed below, understaffing
continues to impede the provision of adequate
mental-health care throughout the ADOC system.

B. Recent Suicides
I. Laramie Avery

Laramic Avery was 32 years old when he hanged
himself in the restrictive housing unit at Bullock
Correctional Facility on April 14, 2020. He had
been incarcerated in the ADOC system for 15
months at the time and had never been on ADOC’s
mental-health caseload nor Magged as a person
with a serious mental illness (SMI).

Averv was placed in restrictive housing. or
segregation, for the first time in February 2020.
During his pre-placement mental-health screening,
he appeared intoxicated and confused, and he told
the screener that he didn't "have much to live for"

25



Braggs v. Dunn

PEET 302 at ADOCS18578. An urgent mental
health referral was made, and he was d

a4
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diversionary unit for inmates with serious mental
ill to avoid placing the inmates in

ion

as contraindicated for placement in segreg

See Pls. Ex. 3301 at ADOC518513. Avery was
placed in the restrictive housing unit despite the
contraindication,

In late March, Avery was referred again for
mental-health services after asking to see a
mental-health  provider  because of  his
"documented history of mental illness." Jd at
ADOC518504. He was never seen for this referral.
He was referred again for mental-health services
on April 11 and was not seen before his death.

At 9:28 am, on April 14, Avery was discovered
hanging from the ceiling vent of his cell by a
correctional officer during pill call. See Pls. Ex.
3299 at ADOC304208. One minute later, a second
officer arrived at the cell. and the cell door was
opened. Two minutes later. a doctor and two more
officers arrived. At that point, Avery was cut down
and placed on a stretcher to be taken to the health
care unit. Nine minutes later, Avery arrived at the
health care unit, and CPR began, Ten minutes after
that, Avery was pronounced dead.

In total, 12 minutes passed between the time when
Avery was found hanging i his cell and the
initiation of CPR. Two minules passed between
the arrival of a second officer at the cell and the
officers” decision to cut Avery down from where
he hung. Before cutting Avery down, the officers
took a photograph of him hanging from the ceiling
of his cell. See Pls. Ex. 3406 at ADOC572292. At
the time of Avery's death, the stipulated remedial
order related to suicide prevention required that
"immediate life-saving measures shall be taken
after there are two (2) correctional officers
present.” Order (Doc. 2569) at 17.

2. Jaguel Alexander

Jaquel Alexander hanged himself in his cell at the
Donaldson structured living unit (SLU) on May
17, 2020, when he was 26 years old. The SLU is a
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Alexander had been in ADOC custody since 2016,
It appears from his records that he was first placed
in a restrictive housing unit in October 2019, He
was placed in restrictive housing again  in
December 2019, and he acknowledged
"considering self~harm or suicide” in a pre-

1215placement mental-health assessment. Pls. #1215
Ex. 3298 at ADOCS539034. He did not receive a
suicide risk assessment or further evaluation, See
id.

During that placement, he submitted a request to
see a mental-health provider because he was
“having really bad dreams of being killed and
suicidal thoughts of hurting myself.” fd. He was
placed on acute suicide watch on December 15
and found to be at high risk of suicide. He was
discharged from suicide watch on December 23
but put back on watch on December 25 afier he
told a mental-health provider during a restrictive
housing screening that he was feeling "depressed”
and "suicidal." Jd. at ADOCS539035. He was
released from suicide watch again the next day.

At this point. Alexander was not on the mental-
health caseload and was not flagged as having a
serious mental illness. Despite the series of suicide
watch placements in December 2019, he did not
receive a full mental-health assessment and was
not placed on the caseload.

On January 2, 2020, a nursing progress note
indicated that Alexander had been "choked out”
by his cell mate while in a crisis cell at Fountain
Correctional Facility, /d. He was transferred to
Holman Correctional Facility that day and placed
again on suicide watch. The next day, he was
removed from swicide watch and sent back to
Fountain, where he was placed immediately in
restrictive housing. At the time. both an agreed-
upon court order and ADOC policy prohibited
moving inmates directly from suicide watch to
restrictive housing absent documented exceptional
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"B exigent circumstances, See Order (Doc. 2569)
at 16 Pls. Ex. 3180 ("Daniels Directive). There is
no indication in Alexander's records of what
circumstances justified this placement.

Alexander was moved from Fountain to Veniress
Correctional Facility on Januarv 7: in a meeting
with a mental-health provider prior to the transler.
he was "tearful” and said he "just needfed] MH
meds." Pls. Ex. 3298 a1 ADOC539035. He was
put on suicide watch again two days later after

Satdal ah h

during a screening

CXp -3
before another placement in restrictive housing.
On January 15, during another pre-placement
screening  before  another restrictive  housing
placement, he said he felt “sad, hopeless or
depressed.” and he acknowledged cuiting his
wrist, fd.

On January 23. Alexander was seen for the first
time for a psvchiatric evaluation. He was
diagnosed with major depressive disorder. placed
on the mental-health caseload with a code of MH-
C° ? and Magged as having a serious mental
iliness. See id. His records do not indicate that he
ever received a treatment-team meeting or that a
treatment plan was ever developed for him. See
May 24, 2021, R.D. Trial Tr. at 68-69.

2 Since the time of the liability trial, ADOC
has ereated a coding system under which
inmates are assigned one of four lettered
codes. See Joint Stipulation for  the
Evidentiary Hearing Regarding the Phase
2A Remedial Order (Doc. 3288) a1 8. A
code of A indicates that the inmate is not
on the memal-health caseload and 15 not
receiving ongoing mental-health services.
A code of B indicates that the inmate
requires oulpatient mental-health services

1200 doys, has

demonstrated stable coping skills for o

at intervals of 90 w0

period of six months or more, and can be
housed in I ies that do not provide
daily on-site coverage by mental-health
stafll A code of C indicates that the inmate

requires outpatient mental-health services

casetext
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al intervals of 30 1o 60 days, has o
disgnosed mental disorder (excluding a
disorder)
an

substance  use currently

associated  with impairment  in

psychological, cogmitive, or  behavioral

that

with his or her ability 1o meet the ordinary
demands of living, and must be housed in
that daily
coverage by mental-health staff. A code of
I} indicates that the

chronic or acute mental-health services and

fncilities provide on=sile

inmate  receives

requires placement in a designated mental-

health treatment unit.

)

As explained in the Savages' stafling
analyss and in Meg Savage's testimony,
for an essential post 1o be filled, it need
only in fact be occupied 75 %6 of the time.
See Savages’ Swaffing Analysis (Doc,
1813-1) at 106. In addition, per the parties’
stipulations, compliance with this deadline
and with the benchmarks below will not be
monitored at Hamilton or Tutwiler absent
further order of this court. See Joint
Stipulation { Doc, 3288) at 3.

1216%1216

Alexander was placed on suicide watch twice
more in February and carly March--in February
afler he d

idality during a ing
before placement in segregation, and in March
when he cut his wrist with a razor. See Pls. Ex.
3298 at ADOCS39035-36. On March 12, he was
again placed in restrictive housing after his pre-

pl l 2 mistakenly failed to note that
he had a serious mental illness and was thercfore
contraindicated [or scgreg placement, See id.

at ADOC339036. Six days later, he attempted to
hang himself with a towel in his segregation cell.
See id.

These suicidal acts app 1 to be e d to
fears of being hurt or killed by other inmates,
During his pre-placement screening on March 12,
he said that he had been "getting away from a hit,"
and in subsequent interactions with mental-health
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'Frﬁw;:'rg'ﬁc said he had "enemies all over this

camp” and that he felt unsafe in most of the
general population dorms of Ventress. fd. On
March 29, he was placed again on constant suicide
watch after a pre-placement sereening  for
restrictive  housing. Throughout these suicide
watch placements, he was never referred for a
higher level of mental-health care such as
placement in a mental-health stabilization unit,

On April 8, 2020, Alexander tried to jump the
fence at Ventress. He received a disciplinary
infraction for attempting to escape. A menlal-
health consultation form was provided to his
disciplinary hearing officer, but the form had an
error code i the box indicating whether
Alexander was on the mental-health cascload. See
Pls. Ex. 3296 at ADOC517817. The consultation
form indicated that there were no mental-health
issues that needed to be considered if Alexander
was found guilty. See id Alexander was found
guilty of the vielation and sentenced to 43 davs in
segregation. See id  at ADOCS5I7819. He
remained in segregation for at least 22 days in
spite of his serious mental illness designation,

On May 13, Alexander was moved from Ventress
to Donaldson and was placed in the Donaldson
structured living unmit. His transfer documents
incorrectly indicated that he did not have a serious
mental illness. See Pls. Ex. 3298 at ADOCS39037.
He received a routine mental-health referral and
was scheduled to meet with a mental-health
provider on May 15, See Pls. Ex. 3297 at
ADOC518193,

Early on the moming of May 16, he asked to be
placed in a crisis cell and received an urgent
mental-health referral. See id at ADOCS18191,
The on-call mental-health provider was not
notified for more than 12 hours’ * See id
Alexander met with a nurse nstead of the mental-
health provider--with a correctional ofTicer present
as well--and told the nurse that he was suicidal.
See fd at ADOCS518184. The nurse called the

mental-health provider. who. without speaking to
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Alexander at that time." * told the nurse to have

7him returned *1217 to his cell and said that she

would check on him in the moming, See e
¥ Under the stipulated order then in effect,

“An

refferral must be communicated verbally, in

tal-health

of  urgent

person or by telephone, 10 the mental-
health staff as soon as possible, but in no
case longer than one (1) hour™ Phase 2A
Order and Injunction on Mental Health
Identification and Classification Remedy,
Attachment A (Doc. 1821-1)at § 2.2, 1f the
stafl member who made the referral did not
recognize the referral as urgent and the
referral was not recognized as urgent until
it was triaged, then it is possible that the
12-hour delay  before the referral was
triaged and a mental-health provider was
subsequently notified would not violate the
stipulated order, But, if that was the case,
the court is concerned that an inmate "
[rlequesting to be placed in a ensis cell”
could be understood, even initially, to
Fls.

require only @ routine referral
3297 at ADOCSIB191,

The court will require the defendants,
within 21 days of the effective date, 1o

submit 1o the court a proposal for specific

dates by which this may be done.

.

According to the note for this interaction,
the provider "verbalized that she spoke
with inmate earlier today.” Id | see alsa id
at ADOC518193 (routine referral  that
resulted in an appointment scheduled for
the moming of May 15).

=

The defendants’ expert Dr. Metzner agreed
with Vail that these security checks are
“good comectional practice,” but did not
appear from his testimeny to agree with
Vail's view about the degree of eriticality of
these checks. June 30, 2021, R.D. Tral Tr.
at 181 Metzner
acknowledged, he is an  expent in

However,  as

correctional psychiatry, not an expert in
comectional administration and  security
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TP vil, See i at 180, Accordingly, and
hased on the evidence that missed secunty
checks played a role in several of the
recent suicides, although the court gave
due weight 1o Metzner's opinion on these
secunty checks, it found Vail's testimony
on the importance of secunty checks more
persuasive. Moreover, ADOC is falling
short of the secunty-check requirement
under either expert’s view of the necessary
complionee  rate.  On this  issue, the

defendants are missing the mark by yards,

not inches.

Alexander was sent back to his cell and was not

i 1 hi

placed on watch. He | If a few
hours later. Per the psyvchological autopsy
conducted by ADOC's mental-health vendor
Wexford Health Sources, "[a|n opportunity for
crisis intervention was missed on the day prior to
his death when an MHP [mental-health provider]
failed to follow suicide prevention protocol and
place the inmate in crisis housing.” Pls. Ex. 3298
at ADOCS539039. There is no evidence that the
mental-health provider was disciplined for this
failure or that any other action was taken by the
department to prevent such failures from being
repeated in the future.

3. Casey Murphree

The day after Jaquel Alexander's death, Casey
Murphree, age 49, hanged himself in a restrictive
housing cell at Bullock Correctional Facility. He
was on the mental-health caseload at the time with
a code of MH-B, and he was flagged as having a
serious mental illness due to his bipolar disorder.

6 Murphree had been ncarcerated in ADOC since
1996, For a period of time, he was coded MH-C,
but his code was changed to MH-B in April 2019.
Under ADOC's mental-health coding system, MH-
B and MH-C are the codes reflecting that a
prisoner is on the mental-health cascload and is
receiving treatment on an outpatient basis; inmates
coded MH-C are those who have more significant
treatment needs and who therefore meet more
frequently  with  mental-health  providers.
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Murphree's records indicate that he was re-
classilied to MH-B at his request, not because of a
change in his clinical needs but because he wanted
to be able to get a job.” * See Pls. Ex. 3281 at
ADOCS518569,

3 1t is unclear why Murphree believed he
could not get a job with a code of MH-C,
In general, emplovment opportunities in
State prisons may not be denied based on
an  inmate’s  mental-health  status  if

reasonable accommodations would allow

the prisoner to perform the work. See Pa

Dep't of Corrs, v Yeskey , 324 118, 206,

210, 118 S.Cu 1952, 141 LEd2d 215

(1998) (holding that Tide I of

Americans with Disabilities Act. 42 115

& 12131 er seq. . bars States from denying

the

the "benefits" of "vocational ‘programs’ *

1o qualified prisoners with a disability).

()

Nor are the restrictive housing units unsafe
only for inmates on ADOC's mental-health
cascload. As illustrated by the deaths of
Gary  Campbell and  Charles
ADOC does not have sufficient stafl’ to be

able to consistently identify people who

Braggs,

decompensate and develop mental-health
needs in segregation, making the units
unsafe for inmates both on and off the

caseload,

On February 10, 2020, Murphree met with a
mental-health  provider  for
counseling session, which lasted 10 minutes, See
Pls. Ex. 3280 at ADOC518070. The provider
noted that Murphree was rambling, had "irrational
thinking," and was "somewhat delusional " fd. The
plan articulated on Murphree's progress note from
the counseling session was for the provider to
follow up with him within 30 days. See id There
is no indication in Murphree's records that he was
ever seen for this follow-up appointment.

an  individual

At about 6:35 am. on May 17, 2020, Murphree
received a  mental-health  referral  prior o
placement in restrictive housing, See id atl
ADOCS18063, The nurse who filled out the
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‘referal Torm noted that Murphree had multiple
altercations over the previous 24 hours and gave
him an emergent referral, which under the then-
effective lated dial order required that he
be seen within three hours.”  See fd On a pre-

placement screening completed at the same time,
Murphree was listed as clinically contraindicated
for restrictive housing due 1o his serious mental
illness. See id at ADOCS518064.

& As Dr. Burns credibly testified, bellicosity
and uncooperativeness can be symploms of
bipolar disorder. See May 24, 2021, R.D.
Trial Tr. at 79.

L)

The court does not order. as the plaintiils
propose,  that "[i]mplementation of the
menial-health  stiffing  ratios must  be
reviewed by appropriately qualified expents
agreed upon by the parties or sclected by
the EMT." Pls.* Post-Trial Br. (Doc. 3370
at 74). The monitoring team's familianty
with ADOC's  mental-healtheare  system
will better position it 1o evaluate the

staffing ratios than any outside expert,

1218%1218

Murphree was placed in restrictive housing
notwithstanding ~ his  contraindication
segregation. There is no evidence in his records
that any consideration was given to an alternative
placement for him. See Pls. Ex. 3281 at 1. He was
never seen by mental-health stafT for the emergent
referral made prior to his segregation placement.

for

At 3:40 am. on May 18, 2020, about 20 hours
after Murphree entered segregation, he was found
dead in his cell with a ligature around his neck.
See id. By the time he was found. rigor mortis had
sel in, a process that Dr. Kathrvn Burns testified
takes several hours, See May 24, 2021, R.D, Trial
Tr. at 80-81. Under ADOC's administrative
regulations, officers must conduct cell-by-cell
security checks in restrictive housing every 30
minutes. 24 hours a day. As plaintiffs” expert
Eldon Vail credibly testified, these security checks
are among the highest prioritics of any safety
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measures in correctional facilities because the risk
of suicide for inmates housed in segregation is so
extreme. See. e.g., June 1, 2021, R.D. Trial Tr. at
107.

In addition to these 30-minute security checks by
correctional stafl. nurses conduct daily rounds in
segregation to provide medication and to check
whether prisoners need to request medical or
mental-health assistance. In Murphree's records.
the nurse conducting these rounds in the Bullock
restrictive housing unit initialed that she visited
him on May 19, 20, and 21, the three days after
his death. See Pls. Ex. 3280 at ADOC518091.77

7 A the omnibus remedial hearings, defense
counsel represented that, aceording to his
understanding, these round sheets were
stored  "separate  from  [an  inmate's
individual] medical records” May 28,
2021, R, Toal Tr. at 12, According to
defense counsel, after Murphree commitied
suicide, his cell was occupied by o new

I but "Murphree's sheet ined
in the stack of sheets that the medical nurse

signs oft" fd at 13, There is no evidence
in the record to indicate that this 15 what
acteally happened, so the court does not
know whether to credit it as true. But even
if this is what happened. it leaves the court
whether
rounds are performed as required and about
the reliability and credibility of ADOC's
recordkeeping,

with serious  concems  about

-

ADOC's consultants explained that they
intended the term "qualified mental-health
or QOMHE 1o
who “appropriately
licensed to practice (assess for the presence

professional,” refer 1o

professionals are
of mental illness, evaluate for the nsk of
suicide, provide therapy) independently
with no supervision required,” but not 1o
“associnte licensed counselor[s], licensed
bachelor[s] of social work, [or] licensed
marriage and family thempist[s]." See
Recommended Staffing Ratios (Doc. 2383-
1y at 3. They further explained that “[tlhe
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i"-_ﬁiﬂfﬁﬁimmum‘i for QMHPs [would be)]
generally the same as for psvehologists”
id at 12, that QMHPs in the restrictive
housing wnits would “provide one 90-
minute therapy group” per day, id at 11,
and that QMHPs in the SUs would provide
"structured therapeutic sctivity,” id at 13,

The parties disagreed as 1o the term's
with  the  defendonts
proposing to define the term d&ilferently

precise  meaning.

depending on whether it was used in the
stalling ratios or in their proposed remedial
provisions, Thus, the court was confronted
with three different definitions—-one from
the plaintifts, and two from the defendants.
Much confusion ensued.
For now, suffice it 1o say that the coun
assumes that the EMT, in momitoring
ADOC's  compliance  with  the  staffing
ratios, will count as qualified mental-health
I who

only those

are qualified 1o provide therapy.
4. Charles Braggs

Charles Braggs was 28 vears old when he hanged
himself on July 27, 2020, in his cell in the
restrictive housing unit at St. Clair Correctional
Facility, where he had been living for more than
two vyears. He was not on the mental-health
cascload. At the time of his death, Braggs was
64", weighed 131 pounds. and  had
methamphetamine in his svstem, See Pls, Ex. 3282
at PL9916, PL9921. He had been in resirictive
housing for all but one month since his
incarceration at ADOC began in 2011.

Inmates like Braggs who are in restrictive housing
and are not on the mental-health cascload are
supposed to receive mental-health assessments
every 90 days to ensure that the stress of
segregation has not caused them to need mereased
mental-health care. In the time Braggs spent in his
cell at the St. Clair restrictive housing unit, he
received two such assessments: one in December
2018, and one in March 2019. During these
assessments, according to Wexford's review of his
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death, "he reported auditory hallucinations, sleep
disturbances, and reported possible
p id/delusional thought and exhibited
blunted affect and disheveled appearance.”" Pls.
Ex. 3284 at ADOCS539022. In spite of this, "
[t]here is no evidence that consideration was given

to removing him from the [restrictive housing

unit] or that he was referred to or evaluated by the
mental health provider." Jd.

Under the stipulated tion dial order

then in effect, ADOC was required to conduct

1219mental-health rounds in #1219 restrictive housing

al least weekly. stopping at each inmate's cell to
determine  whether the inmate might require
mental-health care. The last documented round
conducted in the St. Clair restrictive housing unit
was on May 21, 2020, more than two months
before Braggs died. See Pls.” Ex. 4119 a1 2. Lack
of adequate correctional stall was the reason given
for this string of missed rounds, See id

On the moming of July 27, 2020, the day Braggs
died, he placed a medical request on a sick call
form lo see a nurse because he had been "having
seizures lately." Pls. Ex. 4118 at ADOC390774,
He was not seen for this request. According to a
prisoner in the cell next to his, who was
interviewed by ADOC's chief psvchiatrist after
Braggs's death, Braggs had been asking for
mental-health services for two weeks before he
died. See Pls. Ex. 4119 a1 2.

Afler speaking with Braggs during medical rounds
on the evening of July 27. the nurse asked a
correctional officer at 7:15 p.m. to have Braggs
brought to the infirmary. See Pls. Ex. 4118 at
ADOC390777. At 7:25 p.m.. the nurse asked the
officer again to bring Braggs to the infirmary and
was told that Braggs couldn't be brought over
"because he didn't have any clothes.” Jd. At 8:00
p.m.. the nurse asked the captain on duty to
instruet  his officers to bring Braggs to the
infirmary. See id. At 8:15 p.m., the officers found
Braggs dead in his cell. See id. at ADOC390778.
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T e Wonths leading up to his death, Braggs
routinely had scheduled out-of-cell time canceled
for lack of correctional staff. Inmates in restrictive
housing cells are supposed to be allowed out of
their cells for five hours each week for exercise: as
Dr. Buns testified, the purpose of this requirement
is to ensure "a change of scenerv. so theyv're not
locked in that same space 24 hours a day. seven
days a week." May 24, 2021, R.D. Trial Tr. at 106,
In the seven months before his death, Braggs
rarely received these required five hours per week
out of his cell, In some weeks, records indicate
that he received no time at all out of his cell due to
understaffing, except for occasional showers or
health-care appointments. See, e.g., Pls. Ex. 3921
at ADOC517731.

5. Gary Campbell

Gary Campbell hanged himsell in his restrictive
housing cell at Limestone Correctional Facility on
November 27, 2020, at the age of 43. He was not
on the mental-health caseload and was not Magged
as having a serious mental illness. He had been
living in the cell where he died for more than two
vears at the time of his death. afier being placed in
restrictive housing at his own request. During that
time, Campbell had received none of the required
90-day mental-health assessments.

In November 2019, Campbell received a mental-
health referral afler he mailed two letters that were
"tangential and disorganized,” which the referring
officer noted was "[nJot normal for Campbell."
Pls. Ex. 3291 at ADOCS546285. In these letters,
according to the notes of Nina Tocci, one of
ADOC's  regional  psvchologists.  Campbell
declared that he "is the Wisdom and Power of G-
d." Pls. Ex. 3267 at 1. He took "a threatening tone
about the ungodly people in the world (“others’)
and those that ‘talk against me,” " and he
expressed  “that  his
“assassinated.” " fd

character was being

The following month, he was seen by a mental-
health provider in response to this referral. The
meeting took place cell-side because Campbell
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refused to come out of his cell. See Pls. Ex. 3291
al ADOC546286. According to the progress nole
of that session, Campbell denied suicidal or
homicidal ideation but explained that "he [was]
content being in his cell because he has God.
|Campbell] reports he knows he will be released
from prison eventually and will continue to be a

1220vessel to do God[']s work." 1220 fd. There was
no evidence of any follow-up from this session in
his records,

In June 2020, Campbell was scen again by a
mental-health provider after being referred by the
Limestone Warden for another "bizarre letter.” Jil.
at ADOC546288. He refused again to come out of
his cell for the session, denied suicidal or
homicidal ideation. said he was "still content with
being in his RH cell," and asked for paper and
puzzles. /d There was no evidence of further
follow-up or evaluation.

Earlv in the moming on November 27, 2020,
Campbell was found hanging in his cell by
correctional  officers  "after an  undetermined
amount of time." Pls. Ex. 3292 at ADOC546327,
The officers cut Campbell down and called for
medical assistance. but they did not remove the
sheet from his neck or begin CPR. After nursing
staff arrived. Campbell was moved to the medical
unit, where CPR was started. At 6:34 am., he was
pronounced dead. Jd.

As Wexford staff explained in their review of
Campbell's death. "[iJt cannot be ruled out
whether ... Campbell was exhibiting svmptoms of
psychosis as there is not sufficient evidence or a
psychiatric evaluation 1o make that
determination.”" fd. at ADOC346328. Campbell
"spent two vears in an isolated environment, with
minimal  psychological stimulation.” Jfd  Per
Tocei's notes, he "lived isolated from others
because he was allowed to. He did not come out of
[restrictive housing unit] for two vears, That was
stressful and he was not even aware that lalking to
someone could have been helpful.” Pls. Ex. 3267
atl.
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T S, Campbell asked 1o live by himself for
vears in a small scgregation cell. and ADOC
granted his request. It checked on him twice when
his rambling and religiously obsessive letters
raised alarms, but these cell-side assessments were
brief and perfunctory, and they were never
followed up with a full mental-health evaluation.
At some point, he decompensated further: no one
knows when or why because no one was paying
attention, Then, one morning, he hanged himself.
Sometime later. he was found. cut down, moved 1o
the medical unit, and declared dead.

6. Tommy McConathy

Tommy McConathy, age 32, hanged himself from
a ventilation grate in his cell in the stabilization
unit at Bullock Correctional Facility on March 2,
2021, When he died, McConathy had a mental-
health code of MH-D. indicating inpatient
placement, and he was flagged as seriously
mentallv ill with diagnoses of major depressive
disorder and post-traumatic stress disorder.

The Bullock SU has a unique history in this
litigation. The stabilization units--the men's unit at
Bullock and the women's unit at Tutwiler—are
inpatient units "for patients who are suffering from
acute  mental-health  problems--such as  acute
psvchosis or other conditions causing an acute risk
of sell-harm--and have not been stabilized through
other interventions.” Braggs, 257 F. Supp. 3d at
1183, During the liability trial, a prisoner named
Jamie Wallace, who was housed on that unit and
who suffered from severe mental illness, testified
“that he had tried to kill himsellf many times,
showed the court the scars on arms where he made

) | pts, and plained that he had not
received sufficient treatment for his
Braggs, 257 F. Supp. 3d at 1184, "Because of his
mental illness, he became so agitated during his
testimony that the court had to recess and
reconvene to hear his testimony in the quiet of the
chambers library and then coax him  into
completing his testimony as if he were a fearful

illness."
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child." fd. Ten days after his testimony, while the
trial was ongoing. Wallace hanged himself in his
cell in the Bullock SU. See id.

Ultimately, the court ordered ADOC to make all
12215U cells suicide-resistant. In a *1221 filing in July
2020, the defendants informed the court that it had
complied with this requirement and retrofitted all
of its SU cells to be suicide-resistant.
Response to Phase 2A Order on Inpatient
Treatment (Doc. 2880) at 4-3. According to the
defendants™ filing, suicide resi quires the

“removal of all tie-off points." /o at 4.

See

MecConathy hanged himself in the Bullock SU by
tving a bed sheet to a ventilation grate located
above the sink in his cell. The grate could be
reached by standing on the sink. See May 24,
2021, R.D. Trial Tr. at 154, According to defense
expert Dr. Jeffrey Metzner. who said he had seen a
photograph of MecConathy's cell, the ventilation
grate was of a type that would generally be
suicide-resistant except that a corner of the grate
was broken, creating a tic-ofT point that allowed
MeConathy to kill himself, See July 1, 2021, R.D.
Trial Tr. at 2-3. Metener did not know how long
the grate had been broken before MeConathy
hanged himself from it. See id.

Before his death, McConathy's incarceration was
characterized by frequent. pervasive sexual and
physical violence. As he told a mental-health
provider during a therapy session at Kilby
Correctional Facility in September 2020, he was
being trafficked by a gang and forced to perform
sex acts to pay off the gang's debt. See Pls. Ex.
3310 at ADOC3546330. He told the provider that
he would kill himself if he had to go back to
Easterlmg  Correctional  Facility, where this
trafficking had apparently happened. See id
Easterling was not the only source of his fear,
however; as he said in a crisis counseling meeting
a few days later, he had been to five different
facilitics and "all the inmates are out to harm
him." fel. at ADOCS546541, During a session at the
Bullock SU the following month. he told his
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“Counselor that this was his "last try. T want help
but I will not let them hurt me again. 1 will die
first." Jd. at ADOC3546648, The provider noted
that McConathy was "adamant about his desire to
di¢" if placed in a position where he would be
raped again. fd.

Six days after that, McConathy was transferred
from the Bullock SU to the residential treatment
unit, an inpatient unit that at Bullock is a
dormitory environment. See id at ADOC3466638.
The following month, he reported another sexual
assault and told his crisis counselor that he "can't
function on the RTU!" fd at ADOCS46690. At
that point, he had been on repeated suicide
waltches since December 2019, The dav after he
reported his assault on the RTU, a mental-health
provider found MeConathy to be "at high risk for
continued suicide watch unul [his] safety needs
are addressed.” Id. at ADOC546712.

Although the provider indicated that McConathy
would be considered for referral to Citizens
Hospital. a hospital that has a small number of
inpatient beds available for ADOC imates who
have not been successful with any of the levels of
care offered in ADOC facilities. McConathy was
not transferred to Citizens until 30 days later on
Januarv 13, 2021. Safe at the hospital. he
stabilized significantly, although he "continued to
report fear of returning to a setting in which he
would be physically and sexually assaulted.” Pls,
Ex. 3312 at ADOC589249, His medications were
adjusted, and he was found to be "calm[ ] and
pleasant.” fd

On  February 18, 2021, McConathy
discharged from Citizens Hospital back to the
Bullock SU. On March 1, McConathy was seen by
a mental-health provider and said that he "learned
a great deal about his mental health at Citizens,"
but that "he fecls people still want to harm him."
Pls. Ex. 3310 at ADOC546887. In the progress
note, the plan given was to continue providing

was

1222therapy  and medication, but to release 1222

McConathy from the SU. See id His treatment
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team recommended that he be discharged to the
Donaldsen RTU. a celled environment where they
hoped he might be safer than the dormitory setting
of the Bullock RTU. See Pls. Ex. 3312 at
ADOC589250.

At around 12:30 p.m. the next dav, McConathy
was found hanging in his SU cell. He was cut
down and CPR was initiated. About 10 minut
later. he was pronounced dead.

C. Changed Circumstances in Arcas ol Liability

Based on the totality of the evidence presented

during the omnit dial pre | the
court proceeds to discuss its findings with regard
to the changed in ADOC faciliti

related to cach of the arcas of liability previously
found by the court. Serious problems with the
provision of mental-health care in ADOC facilities
persist in many of the remedial arcas discussed
below; others show some improvement, and a few
show that ADOC has taken significant steps
forward since the time of the court's liability
opinion, To be clear, the fact that significant
deficiencies persist with regard to a particular
aspect of the mental-health care offered by ADOC
does not mean that every remedial provision
proposed by the parties is necessary to correct
those deficiencies. Nor does the absence of broad,
ongoing deficiencies as to another part of the
mental-health care system mean that no reliefl is
necessary: ADOC may be exceeding the
constitutional minimum in most but not all
clements of a given part of its mental-health care
system, and some namow reliel may stll be
needed 1o remedy the points at which it continues
to fall short. But the
improvement or lack of improvement in the arcas
of relief that were the subject of the omnibus
proceedings will inform the court's determination
of precisely what remedies remain necessary in
each area and what modes of providing that relief
are the most narrowly tailored and least intrusive

general  degree  of

ways of correcting the violations at issue,

1. Correctional StafTing
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"R TRE"EauM found in its liability opinion in 2017
ADOC's severe stafling shortages. "combined
with chronic and significant overcrowding, are the
overarching issues that permeate each of the"
failures of ADOC's mental-health care svstem that
contributed to the court's finding of constitutional
deficiency. Brages. 237 F. Supp. 3d at 1268, For
that reason, when the court split the remedial
phase of this suit into component clements to
make developing relief a more manageable task.
the court declared that "the understafTing issue
must be addressed at the outset." Phase 2A
Revised Remedy Scheduling Order on Eighth
Amendment Claim (Doc. 1357) at 4. StafTing, the
court explained, "must be fully remedied before
almost anything else can be fully remedied." /o
This approach, the court said. was an act of
“triage." fd.--that is, the act of responding to a
disaster "according to a svstem of prioritics
designed to maximize the number of survivors,"

Triage. Merriam-Webster Online
hitps://www.merriam-
webster.com/dictionary/triage (last visited

December 20, 2021). Because having too few stafl
to provide adequate care to its prison population
lay at the heant of all of the court's other findings
of constitutional inadequacy, the problem of
understaffing had to be addressed first in order to
maximize the number of lives saved.

Understaffing was therefore the first of the court's
liability  findings  subjected to  remedial
proceedings and a long-term remedial order. See
Phase 2A Understaffing Order (Doc. 1657)." In

the court instructed  the

order, 1223
defendants, inter alia, to obtain a correctional
staffing analysis from the firm of Margaret
("Meg") and Merle Savage by May 2018 and, by
February 20, 2022, to "have fully implemented the
Savages™ correctional stafTing recommendations,”
as modified by any subsequent agreements or
orders. [d at 2-3.

¥ The defendants have long disputed the
adequacy of the PLRA findings in the

opinion accompanying the understafling
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remedial order and raised this issue again
duning the omnibus remedial proceedings,
The  defendants’
complaints was either 1o appeal the coun's

recourse  for  these

order at the time it was issued or to file a
motion to modify or terminate that order,
under the PLEA or otherwise. Whatever
the merits of the defendants’ concermn may
be, the defendants remained obligated to
comply with the order absent modification,

termination, or reversal.

The Savages timely completed and submitted their
staffing analvsis and recommendations to ADOC
on May 1, 2018, See Savages™ Report (Doc. 1813-
1) at 2. They recommended that ADOC maintain,
in total, 3,826 full-time equivalent correctional
officer positions between what are termed
"mandatory” and “essential” posts. "Essential”
posts arc those that are "nceded for normal
operations but may be temporarily interrupted.”
Id at 106. As Meg Savage testified during the
omnibus  proceedings,  so-called  "normal
operations” are "the situation where activities are
being conducted routinely as prescribed in all
policy and procedures,” which icludes "such
things as programming, recrealion activities,
vocational and educational systems. all up and
running, supervised appropriately.” June 16, 2021,
R.D. Trial Tr. at 41-42. These positions must be
filled 75 % of the time: that degree of interruption
does not cause "significant impact” 1o the
operations of the prisons. Savages’ Report (Doc.
1813-1) at 106,

"Mandatory" posts. which comprise the vast
majority of the 3,826 positions recommended by
the Savages, are those that "cannot be left unfilled
without jeopardizing safety and security." Jd. As
Meg Savage testified, "in a fully functional agency
staffing unit," the number of "mandatonv" posts
would mateh the numbers of another designation—
“eritical minimum"  posts—-which are  those
positions that, if they are not staffed at a particular
time, should cause a facility to "immediately lock

down and make sure that everything is safe,
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'B'c?cmhﬁ'?)'u‘\'c reached a critical level." June 13,
2021, R.D. Trial Tr. at 122-24, 129. These "critical
minimum" positions are, in Savage's terms, "the
practical application of [the] post plan” from the
staffing analvsis at an individual facility: They
may be subject to certain changes on the ground as
the responsibilities or units in a particular prison
shift. but any changes should be regularly
reconciled with the post plan to ensure that they
match the "mandatory” posts described there. Jd.
at 126. Because prisons cannot safely operate in a
non-lockdown status without these "mandatory” or
“critical” posts filled, much less provide the level
of prog ing and r preseribed by
prison policy, these posts must be manned 100 %
of the time. See id. at 126-27. Leaving such posts
unfilled would vield what Meg Savage called
" ptable" e quences for safety, such as
housing units with no supervision, id: as the
Savages explained in their staffing analysis, "[a]ny
time staffing falls below Critical Minimum an
emergency should be declared. inmates locked
down, and steps taken to resolve the problem.”
Savages” Report (Doc. 1813-1)at 22,

Instcad of declaring emergencies and locking
down, the evidence demonstrates that ADOC
operates daily at stafling levels well below what
the Savages considered necessarv, and that the
svstem has made only slight progress toward
minimally adequate staffing in the three vears
since the court's understaflTing remedial order. The
122471224 first report on correctional staffing levels
that ADOC filed with the court after receiving the
Savages’ assessment showed that, at the end of
March 2018, the system had filled 1,467 of the
3.826 total correctional staff positions, See
Quarterly Staffing Report (Doc. 1858-1) at 2, The
last staffing report before the omnibus remedial
hearings, filed exactly three vears later, showed
that ADOC has now filled 1.830.5 correctional
staflf positions. See Quarterly Staffing Report
(Doc. 3246-1) at 4. This number excludes 90 so-
called "Correctional Cubicle Operators.” who "are
not certified officers” and “can have no inmate
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1 T Taded

" and who were not i in
the Savages™ staffing recommendations. Savages’
Report (Doc. 1813-1) at 13, 38, In total, ADOC
has gained 439.5 correctional officers and lost 96
supervisors since the Savages submitted their
staffing analysis in May 2018, ADOC continues to
have filled less than half of the mandatory and
essential positions listed in the staffing analysis.
At the present pace of improvement--363.5
positions in three vears--ADOC is on track to
achieve sufficient stafling to salely conduct
normal operations sometime in mid-2037."

9 The defendants have argued that the posts
listed in the Savages’ siaffing onalyvsis in
foct reflected “optimal” stafling levels
rather than the levels necessary 1o safely
conduct normal operations. See, eg
Defis.” Post-Trial Br. (Doc. 3367) at 56-57,
Meg Savage made several statements o
that effect dunng her testimony. See, ez |
June 15, 2021, R.D. Taal Tr. RD. Trial Tr.
at 46, BO-81; see also Savages' Report
(Doc. 1813-1) at 105 Just as oflen,
however, Savage said the opposite in
unequivocal terms. See, eg . June 16,
2021, RD. 50, 54-55,
Moreover, the notion that the Savages’

Trial Tr. at

analysis described optimal levels is belied
bv the terms of the analvsis itsell
“Essential” posts, along with "mandatory
posts,” are defined as the positions "needed
for normal operations.” Savages’ Repon
(Doc. 1813-1) an 106, "Normal operations.”
in tum, are defined as a level between
optimal staffing and critical minimum
staffing. See id at 22. So 100, there exists a
third kind of post—"important” posts--and
as Meg Suvage explained, filling these
“important” posis is what allows a prison
system to reach optimal levels. See June
16, 2021, RD. Trial Tr. at 50. The
Savages' staffing analvsis contained no
“important” posts in its facility post plans,
See Savages” Report (Doc. 1813-1) at 121-
33 Accordingly, considering all of the
evidence, the court finds that the Savages”

staffing analvsis  reflected  the posts
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h:'-m;m:&wr_\' for ADMIC 1o safely conduct
normal operations, nol the posts necessary
to achieve optimal staffing levels. And
regardless, the gist of the Savages’
testimony was clear: ADOC's comectional

stafling is woelully inadequate.

The evidence presented in the omnibus hearings
made clear how this grievous systemwide
understafTing is felt daily at ADOC facilities. On a
representative week at Donaldson  Correctional
Facility. the prison managed at most to fill 61 of
the 97 mandatory posts at the prison one day on
one shifl. See Pls. Ex. 3860 at ADOCS588188-90.
In the inpatient RTU and SLU units at Donaldson
that week, ADOC filled at most seven of the 13
mandatory posts. See fd. These were maximum
numbers; on other shifis during the weck,
Donaldson had as few as 21 of the 97 mandatory
posts filled prison-wide and only one post filled
across the RTU and SLU: a single officer in the
control room for those units and no one on the
foor. See id. at ADOC588208, 217-18.

Donaldson was not an outlier among ADOC
facilities in its degree of understaffing. During
similarly representative weeks at Bullock, St
Clair, and Easterling, ADOC again did not fill all
of the mandatory posts on a single shift at any of
the Facilities. even counting correctional cubicle
officers and trainces. Nor are these facilities the
worst of the system: according to the defendants™
most recent quarterly staffing report prior to the
omnibus remedial hearings, Bibb. Kilby, and

Ventress  Correctional  Facilities  all  had

1225correctional *1225 stafl vacancy rates of over 50

%. See Quarterly Staffing Report (Doc. 3246-1) at
3. Only the Hamilton Aged and Infirmed Center
had adequate correctional staffing as reflected in
that report, and otherwise only the Tutwiler Prison
for Women had a vacancy rate of less than 40 %,
See id.

ADOC began a pilot program at Easterling,
Hamilton, and Tutwiler to begin tracking the fill
rate of critical minimum posts at those facilitics.
See June 15, 2021, R.D. Trial Tr. at 112-13. But
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instead of an honest assessment of the facilities”
critical staffing needs, ADOC clected simply to
leave off every mandatory five-day post from the
Savages™ stalfing analysis. including only the
mandatory seven-day posts instead. See June 17,
2021, R.D. Trial Tr. at 7-8. This across-the-board
decision appears both baseless and arbitrary, and it
is out of keeping with Meg Savage's testimony
that mandatory and eritical posts should generally
be identical, absent some reason why a particular
post might become non-critical based on specific
changes at the facility. See June 15, 2021, R.D.
Trial Tr. at 122-24, Savage testified that she did
not know why ADOC had. as she said, "excluded"
all mandatory five-day posts in creating these
rosters, June 17, 2021, R.D. Trial Tr. at 8.

Of course, necessary staffing levels are always
relative to prison population. Incarcerating more
prisoners requires more stafl: incarcerating fewer
requires fewer. What stall are needed may also
vary with changes in the responsibilitics of a
facility, or structural changes such as the opening
or closing of particular units. For that reason,
among the Savages’ recommendations that the
court's understaffing order required the department
to "fully implement| |." Phasec 2A UnderstafTing
Remedial Order (Doc. 1657) at 3, were that
"another staffing analvsis ... be conducted for
every facility starting in January 2019" to re-
assess the prisons’ needs and that an “agency
staffing unit" be created to “"implement| | and
enforce] | ... anv changes resulting from this
analvsis," Savages’ Report (Doc. 1813-1) at 20,
100, Among its responsibilities, this agency
staffing unit would set entical minimum levels for
cach facility and ensure that those levels matched
the mandatory posts in the staffing analysis. See
id. al 22; see also June 15, 2021, R.D. Trial Tr, at
122-24.

Despite the court's order to implement the
Savages’ recommendations, ADOC has done
nothing in the intervening three vears to update the
Savages’ stafling analysis. Nor has the department
established the agency staffing unit: until the
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why his required out-of-cell exercise time was

testimony  during  the pre

ADOC had taken no steps to set up the staffing
unit or hire an agency staffing head. As a result of
ADOC's  failure 1o implement  these
recommendations, Savage testified that she did not
know whether the number of correctional stafl’
positions currently needed for the system to
operate safely is higher or lower than the number
she and her husband found in their 2018 analysis.
See June 16, 2021, R.D. Trial Tr. at 9-14.

That said, ADOC's population figures do not
suggest that the systemwide number of necessary
correctional stafl’ should be radically different
going forward than it was at the time of the court's
understaffing order. While the svstem’s in-house
population has fallen somewhat since that time,
nearly all of the decrease is due to the dramatic
drop-ofT of admissions starting in April 2020 as
the COVID-19 pandemic took hold. Compare Pls,
Ex. 4033 at 3, with, Joint Stipulation (Doc. 3288)
at 2. Those un-admitted people did not simply
disappear: as the parties” joint  evidentiary
stipulation shows, the decline in admissions has
been accompanied by a ined di rise
ADOC "County Jail
Population; On-The-Way." Joint Stipulation (Doc.
3288) at 2. When those inmates arrive. the
correctional staffing needs of ADOC will only
increase.

lerms

what

Right now, the lack of comectional stafl’ continues
to have profound consequences for the safety of
prisoners incarcerated in the ADOC svstem.
Tommy McConathy was raped in the Bullock
RTU. where dutv post logs show that the entire
dormitory was al times stalfed by a single
correctional cubicle officer m the control room
and no one on the dormitory floor. See Pls. Ex.
3403 at ADOC558777; May 28, 2021, R.D. Trial
Tr. at 157-38. Charles Braggs's records indicated
that he was offered out-of-cell exercise time on
only four days in the six months he spent in
segregation before his death, and the entries in his
file frequently note stafl shortages as the reason

casetext

lled. See Pls. Ex. 3921 at ADOCS517730-38.
Representative duty post logs from St Clair
showed multiple restrictive housing units staffed
with a single officer in the control room and no
one on the unit floor. See Pls. Ex. 4269 at
ADOC388534, Because two officers are required
to take an inmate out of his cell. Savage testified
that she "homestly d[id] not know" how ADOC
could get any of the prisoners on those units out if
needed in the case of a mental-health emergency,
June 16, 2021, R.D. Trial Tr. at 195, Audits of
ADOC's restrictive housing units routinely found
compliance levels with the required 30-minute
security checks below 20 %: the extraordinary
degree to non-compliance  with  this
requirement puts inmates at risk was illustrated by
the case of Casey Murphree, who was not found
for hours after his death. after rigor mortis had sct
in.

which

Moreover, a candid March 2020 letter from
Wexford to ADOC's then-Associate
Commissioner of Health Services explained how
continued, extreme correctional understafTing
undermines the adequacy of mental-health care in
ADOC facilities across the board. The absence of
correctional staff’ and the resulting violence and
stress  among ADOC  inmates resulted in
decompensation  and  suicidality,  leading 1o
skyrocketing demand for suicide watch--more
than 4,000 % above the suicide watch hours
anticipated in Wexford's contract. See Pls. Ex.
3323 at 1-2. As a result, Wexford has had to divert
its mental-health resources en masse to suicide
watch, vielding a svstem of crisis respanse in licu
of mental-health care, See id. In Wexford's words:

"No onc disputes that the ADOC has a severe
shortage of Correctional  Officers (COs), as
documented in an April 2019 US Department of
Justice report as well as in multiple quotes from
ADOC staff to the media. Furthermore, no one
disputes that this lack of sccurity presence is a
major contributing factor to the ongoing and
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Pt of Thammaen Sy | "
excessiven high levels of contraband, inmate drug
use, and {nmate-on-inmate vielence the ADOC
has experienced over the past several vears.

"With many prison units lacking COs to protect
against aggressive and/or predatory
troublemakers. many i are afraid for their
lives. resulting in wnprecedented levels of stress,
anxiefly, and panic disorders among the ADOC

inmate population. In many cases. the hostile
prison conditions lead i to suicidal thoug!
or acts. This has greatly increased the number of

patients Wexford Health must place on suicide
watch: fewer sccurity stall enables greater
which fear and suicidal
thinking: which increases the need for suicide
watch hours. The dramatic increase in suicide
watch volume has left us with no choice but 1o

violence: increases

replace the performance of rowtine mental health

1227tasks—which comprise a large *1227 part of the

audits—with providing crisis-level services, 1o
ensure the safety of our patients.”

Id at 2 (emphasis in original).

Taken as a whole. the evidence presented at the

ibus remedial hearings a
and dysfunctional system where still-egregious
correctional staffing deficiencies make providing
constitutionally  adequate  mental-health  care
impossible. In light of this evidence. the court
finds that continued correctional understafTing in
all ADOC facilities except the Hamilton Aged and
Infirmed Center and Tutwiler prison for women
places tally ill i in ADOC custody at
substantial risk of serious harm, including
decompensation. victimization, self-injury, and
death,"

Moctod a hel 1

10 Because of the nearly unchanged severity
of ADOC's correctional understafling and
the degree to which it continues o
“permeate” the entirety of the department’s
mental-health care system, Brages . 257 F.
Supp. 3d at 1268, this understafling creates

harm

u  substmtiol sk of  senous

regardless  of  any  other  continued
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deficiencies. However, as will be discussed
below, the comectional understaffing s

I by ongoing p in many
of the other areas in which the court has

previously found liability.
2. Mental-Health StafTing

In contrast to its minimal efforls to increase
correctional stafling. ADOC has made significant,
albeit incomplete, progress toward increasing
mental-health stalTing in ADOC [facilities to
constitutionally acceptable levels.

In its 2017 liability opinion, the court surveyved
levels of mental-health staffing across ADOC
disciplines and facilitics and found them
"chronically insufficient.” Braggs, 257 F. Supp. 3d
al 1194, ADOC's prisoner population had become
more mentally ill over the preceding decade, "both
i terms of the number of individuals who
need|[ed] mental-health care and in terms of the
acuity of mental-health care needs." Jdl at 1194,
Yet ADOC had hired fewer and fewer mental-
health providers--far fewer than it was authorized
to hire under its contract with its mental-health
vendor, fd. at 1194-93, The resulting understaffing
caused "a plethora of issues, including insufficient
identification of mental illness at intake and
referrals; missed counseling appointments and
group scssions: and inadequate monitoring of
prisoners in mental-health crises.” Id at 1197,

To remedy those issues. the defendants proposed a
plan with short-run and long-run components, See
Phase 2A UnderstafTing Remedial Opinion (Doc.
1636) at 17-18. The short-run component called
for ADOC, in the course of slightly more than a
vear, to double the number of psvchiatrisis,
psvchologists,  certified nurse  practitioners,
licensed  mental-health  professionals
registered nurses employed at ADOC facilities, /.
at 18-20. In addition. the defendants proposed that
ADOC must fill certain existing positions in its
Office of Health Services (OHS)--the ADOC

and
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?Eﬁmﬁ'n't; responsible  for monitoring  the
provision of mental-health care--and create and fill
others, /d. at 23-27,

The long-run component of the defendants™ plan
called for ADOC to employ a team of three
mental-health consultants 1o develop ratios for
determining the number of mental-health stafl of
various types needed per inmate. The defendants
proposed to apply those ratios to ADOC caseload
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ordered that the defendants” consultants submit
finalized mental-health staffing ratios to the
defendants to be filed with the court by March 4,
2019. See fd. at 5. Third, it ordered that ADOC
modify its contract with its mental-health vendor
to provide the positions required by the staffing
ratios by August 135, 2019, See id Fourth, it
ordered that the defendants™ consultants review
implementation of the staffing ratios and make
s, if necessary, for revising them,

Aati,
reco

bers. and thereby d an appropriate
number of mental-health stafl for each facility and
discipline. fd. at 20-22, ADOC would then
modify its contract with its mental-health vendor

to provide the recommended number of staff.

The court found the defendants” proposed plan
“minimally adequate” to remedy the constitutional
violations identified in its 2017 liability opinion,
adoption, with slight
modifications. Phase 2A Understafling Remedial
Opinion (Doc, 1656) at 1 Phase 2A UnderstalTing
Remedial Order (Doc. 1657) at 1. The court
supported this order with PLRA findings. See
Phase 2A Understaffing Remedial Opinion (Doc.
1656) at 33-37.

*1228

To implement the short-run component of the
defendants” plan, the court ordered ADOC to hire,
by July 1, 2018, the full number of mental-health
professionals available to it under its then-gxisting
contract with its mental-health vendor. See Phase
2A Understaffing Remedial Order (Doc. 1657) at
4. The court also ordered ADOC 1o fll the
positions of Clinical Director of Psychiatry and
Ombudsman in the ADOC Office of Health
Services. and to create and fill the positions of
Director of Mental Health Services and Southern
Regional Psychologist. See id at 6-7,

To implement the long-run component of the
defendants’ plan, the court ordered ADOC to meet
a serics of deadlines. First, it ordered the
defendants” mental-health consultants--Catherine
Knox, Jeffrey L. Metener, and Mary Perrien—-to
begin to develop mental-health staffing ratios by
September 1, 2018. See id at 4-5. Second, it

casetext

by January 15, 2020. See id. at 5-6. Finally, it
ordered that ADOC's mental-health vendor fill the
mental-health staffing positions consistent with
the contract by February 15, 2020, See id. at 6.

In the months following the entrance of the court's
Phase 2A Understafling Remedial Order., ADOC
seemed to the plaintiffs to be dragging its feet, and
in Julv. 2018, the plaintiffs moved to hold the
defendants in contempt, alleging that ADOC had
failed to meet certain deadlines imposed by the
understaffing order, and that it had withheld data
concerning its compliance. See Pls. First Notice of
Non-Compliance and Motion for Order to Show
Cause Why Defendants Should Not be Held in
Contempt (Doc. 1916). The defendants opposed
the motion, see Defs. Response in Opposition
(Doc. 1936), and after a series of hearings on the
nature of ADOC's obligations regarding mental-
health staffing. the parties agreed to resolve their
dispute by stipulating to various modifications of
the court’s Phase 2A Understaffing Remedial
Order, see Amended Stipulations Regarding
Mental Health Staffing (Doc. 2283-1). Under the
partics” stipulations, which the court entered as an
enforceable order, see Order (Doc. 2301), ADOC
agreed to provide mental-health staffing consistent
with certain minimum staffing requirements until
such time as its consultants finalized their staffing
ratios, and to submit quarterly staffing reports to
the court and monthly reports to the plaintifTs,

ADOC proceeded to make significant progress. Its
consultants completed their recommended mental-
health staffing ratios in February, 2019, see
Recommended Staffing Ratios for Mental Health
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"Senvices (Doe. 2385-1), and in September of the
same vear the parties jointly filed a mental-health
staffing matrix, based on those staffing ratios.
specifying the number of full-time-equivalent stafl
to be hired at each ADOC facility, see Mental-
Health Staffing Matrix (Doc. 2618-1). The count
approved that stafling matrix in December 2019,
together with stipulations by the parties regarding
the manner in which ADOC was to comply with

% ek

rect 1005, and

*1229

incorporated the staffing matrix and stipulations
into an enforceable order. See Phase 2A Order and
Injunction on Mental-Health Staffing Remedy
(Doc. 2688). ADOC then modified its contract
with Wexford to hire mental-health staff according
to those stipulations and the staffing matrix, See P-
3321. Those modifications went into effect on
October 1, 2020, See id. at ADOC528698.

Since then, ADOC has hired a significant number
of new mental-health staff. While ADOC has vet
to meet the targets set forth in the December 2019

staffing matrix, its consultant, Dr. Metzner,

testified that several ADOC facilities have
sufficient mental-health  staff 1o provide a
ionally p ible level of care to their

current inmate populations, including Easterling
Correctional  Facility.  Fountain  Correctional
Facility, Holman Correctional Facility. Kilby
Correctional Facility, and Limestone Correctional
Facility, see June 30, 2021, R.D. Trial Tr. at 123-
32, and that certain positions at St Clair
Correctional ~ Facility and  Staton  Elmore
Correctional Facility are adequately stafTed, id at
141421

11 D, Metener later testified that he misread a
staffing chart prepared by Wexford and
overestimated the extent to which the
ADOC facilitics were staffed by up 1o 15
*u. See July 1, 2021, R.D. Tral Tr. at 7;
July 5, 2021, R.ID. Trial Tr. at 65-66. Sull,
the court does not question that ADOC has
made great progress in staffing at the
facilities that Dr. Metzner identified.
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Nevertheless, while change has come faster in this
arca than others, its pace has been slower than
ordered. and serious deficiencies in mental-health
staffing remain. The court's 2018 remedial stafTing
order set a deadline of August 13, 2019, for
ADOC to modify its contract with its mental-
health vendor to provide the positions required by
the staffing matrix. ADOC failed to meet that
deadline, and it has not caught up. Its consultants
have not revised their ratios, as they were required
to do by January 15, 2020. And although ADOC
has made encouraging progress at some facilities,
no facility is in complete compliance with the
court's 2018 remedial stalfing order and the
partics” staffing matrix. In fact, according to the
most recent stalfing report in the record, at only
seven of its facilities has ADOC staffed cven a
single type of position in accordance with the
requirements of the staffing matrix. See Quarterly
Mental-Health Staffing Report (Doc. 3227-1) at
34 (reporting that ADOC has fully staffed the
positions of mental-health observer., at Bibb

Correctional Facility; mental-health observer, at
Bullock Correctional  Facility:  mental-health
observer, at Donaldson Correctional Facility:
mental-health  licensed nurse  practitioner, at
Fountain Correctional  Facility: mental-health
observer, at Holman Correctional Facility: mental-
health Kilby
Correctional Facility: and mental-health observer,
al Limestone Correctional Facility at the levels
provided in the staffing matrix,). At no facility has
it staffed more than one tvpe of position in
of the staffing

licensed nurse  practitioner, at

Kl

1C¢ with the requir

matrix, See id.

That several ADOC facilities may have enough
mental-health  stalf 1o serve their
populations is an encouraging development, but
not necessarily a permanent one. In response to
the COVID-19 pandemic, ADOC largely stopped
conducting intake from local jails, and. as a result,

current

its inmate population has fallen below the levels
that the staffing matrix was designed to
accommodate. See, e.g.. June 30, 2021, R.D. Trial
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T "ar 122 (testimony of Dr. Metzner, estimating
that ADOC's cascload has decreased by 3,000
inmates due to COVID-19). Both parties agree
that, when the pandemic abates. ADOC will likely

1230see a substantial and rapid increase *1230 in ils

inmate population. See Joint Stipulation For
Evidentiary Hearing (Doc. 3288) at 2: Pls. Dem.
Ex. 236: Pls. Exs. 3224-3232: June 30, 2021, R.D.
Trial Tr. at 111 (testimony of Dr. Metzner); July 5,
2021, RD. Trial Tr. at 76 (testimony of Dr.
Metemer). It remains to be seen whether the
ADOC facilities that are sufficiently staffed today
will stay that way, or whether the requirements of
the staffing matrix--which ADOC has not met-—-are
accurate indicators of the quantity of staff needed
to provide a constitutionally permissible standard
of care once intake from local jails resumes.

More troubling sull. ADOC's  shortage of
correctional stafl’ calls into question the adequacy
of mental-health staffing even in those facilities
where ADOC has made the most progress. Dr.
Metener based his testimony that certain ADOC
facilities have sufficient mental-health stall to
serve their current populations on the mental-
health staffing ratios; given the number of mental-
health staff employed at each facility, he used the
ratios to determine the maximum number of
inmates those staff could treat. At certain facilities
with lower-than-p d inmate populations. the
ratios projected current staffing levels to be
adequate. The ratios, however, are based on a set
of assumptions, including the assumption that "
[tlhere will be adequate correctional stafling." See
Doc. 2383-1 at 2. Unf ly, that
has proven false and is projected to remain false
for vears. ADOC has failed to provide ad

on
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2021, R.D. Trial Tr. at 140-44: Pls. Ex. 3347 at
ADOCS53738. It has also resulted in a
proliferation of violence, causing a massive
increase in suicide watch hours that has required
mental-health stafl to "replace the performance of
routine mental health tasks ... with providing
crisis-level services." Supra at 76 (quoting Pls. Ex.
3323 at 2). It is therefore almost certain that
mental-health stafl” are unable to treat inmates as
efficiently as the staffing ratios assume. and it is
likely that more mental-health stall” are currently
needed even in where the
defendants have made the most progress,

those facilitics

3. Restrictive Housing

The court discussed above and will discuss in
more detail below the current risks to inmates in
ADOC's restrictive housing units that are the
direet result of the svstem's ongoing dearth of
correctional officers. These problems include, for
instance, insufficient out-of-cell time and the
inadequate provision of the 30-minute security
checks necessary lo interrupt decompensation and
suicide. The court will not further elaborate those
problems here. Instead. it notes several additional.
serious  problems with the mental-health care
provided to inmates in ADOC's restrictive housing
units that are discussed less clsewhere in this
opinion.

First, ADOC continues to lack a funclioning
process for diverting individuals from segregation
who are contraindicated for placement there due to
suicide risk, scrious mental illness, or other
significant mental-health issues, Part of this is due
to the defici in the discipli

vV process

correctional staffing, and that failure has had a
direct impact on the ability of mental-health staff’
to treat inmates efficiently. As explained above.
extreme correctional understafling has prevented
mental-health staff from treating inmates simply
because there are insufficient correctional stafT to
escort inmates to and from their cells. See supra at
73-76; Pls. Ex. 3310 at ADOC546882; May 23,
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above, which should help prevent
inmates who are clinically contraindicated for
segregation from receiving segregation sentences.
But the pre-placement screening process also is
intended to divert i
necessary, and it, too, fails almost categonically to
do so. In other words, il ADOC's mental-health

from segr when

1231*1231 care system were functioning adequately,

there would at least two layers of protection (the
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“Wisciplinary  process and the pre-placement
screening process) to prevent inmates with serious
mental illnesses from being placed in segregation
for disciplinary reasons. and one laver of
protection (the pre-placement screening process)
to prevent inmates with serious mental illnesses
from being placed i segregation for
disciplinary reasons. But neither works in practice.
and suicidal inmates and those with serious mental
iliness arc routinely placed in segregation as a
result.

non-

ADOC has improved its practice of conducting
pre-placement screenings for prisoners entering
segregation Lo assess them for contraindications to
restrictive  housing, although there is some
evidence that these screenings too oflen miss
contraindications. Dr. Burns, for instance, testified
about her review of the records of an inmate the
parties called D.R.. who received pre-placement
sereenings that "continually said there were no
contraindications for |[restrictive housing  unit]
placement, even though he was a person with a
serious mental illness.” May 23, 2021, R.D. Trial
Tr. at 87,

More troubling is that, as of the time of the
liability trial, ADOC staff’ regularly ignore the
results of pre-placement screenings. Laramie
Avery and Casey Murphree both were flagged in
pre-pl ing: as clinically
contraindicated for segregation duc to mental-
health concems. See Pls.” Ex. 3302 at 518578;
Pls.” Ex. 3280 at ADOC518064. Both were placed
in restrictive housing anyway, and both died there,
Murphree within a day of his arrival. Two mental-
health stalf members told correctional officers that
another inmate referred to as AJ. should not be
placed in segregation because of his mental-
health: they eventually had to refer him for suicide
walch even though he did not need it because the
captain with whom they were communicating said
he was going to place A.J. in segregation anyway.
See May 25, 2021, R.D. Trial Tr. a1 27.
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Although the court found in the liability opinion
that "it is categorically inappropriate to place
prisoners  with  serious
absent ex
Braggs, 257 F. Supp. 3d at 1247, ADOC has never
developed a  working  definition  of  these
i i i es"--often now called
"exceptional circumstances." See July 1, 2021,
R.D. Trial Tr. at 225-26, 233, Under ADOC policy
and the orders of this court, inmates coming
direetly from suicide watch also cannot be placed
in restrictive housing in the absence of exceptional

n

mental  illness

Cirg tance

Cir

circumstances due to the risk that the conditions of
isolation may cause them to relapse inlo
suicidality. But with no definition in place, ADOC
instead sends these prisoners o segregation, as
one provider put it, as "a matter of course,” Pls.
Ex. 3320 at 1, obtaining pro forma authorizations
in minules with no evidence that alternative
placements  were  considered or that  the
circumstances were  exceptional  under
plausible definition of the term,

any

Within the restrictive housing units, the provision
of mental-health rounds has become more
consistent. Although Charles Braggs received no
weekly mental-health rounds for more than two
months before his death, recent audits of almost
all of the major facilities show significant
compliance with these rounds. See Pls.” Ex. 3255
(Bibb); Pls.” Ex. 3258 (Bullock); Pls.” Ex. 3264
(Easterling), Pls.” Ex. 3269 (Fountain); Pls" Ex.
3270 (Kilby): Pls.” Ex. 3272 (Limestone). Pls.”
Ex. 3276 (5t. Clair): Pls.” Ex. 3318 (Tutwiler): Pls.
Ex. 3320 (Ventress). This is a recent improvement
in many cases, but it is a commendable one.

Periodic mental-health assessments, on the other

1232hand, continue to be conducted *1232 sporadically

if at all, particularly for inmates who are not on
the mental-health caseload. Braggs received only
two assessments in the two vears he had been in
his segregation cell at St. Clair before he died.
Gary Campbell lived in restrictive housing for
nearly three wears without a single periodic

assessment. When these assessments or other
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“Contacts Tead to mental-health referrals. mental-

health stafl often fail to follow up on them
appropriately. Laramie Averv received two
referrals in the weeks before his death and was not
seen. Jaquel Alexander received an urgent referral
the day before he died, and the mental-health
provider was not notified of the referral for 12
hours. Casey Murphree received an emergent
referral less than 24 hours before his death--the
most acute referral level possible, which requires
that the inmate be seen within three hours. He was
not seen for the referral before he died. As a result
of the failure to follow up on referrals
appropriately. inmates who are psychologically
deteriorating in scgregation arc missed, do not
receive the mental-health treatment they need, and
too often decompensate to the point of self-harm
and suicidality. Combined with the dearth of
correctional stafl, these conditions continue to
make ADOC's segregation units dangerous for
inmates with mental-health needs housed in them.

4. Intake

The court recognizes the hard work ADOC has put
into improving the intake process and ensuring
that every mental-health
screening upon entering ADOC custody. The
partics agree that ADOC has completely
overhauled its intake p since the time of the
liability opinion, and the evidence is clear that
every inmate who enters the system is currently
receiving this screening. Moreover, the rate of
identified mental illness in ADOC facilities has
increased, and it now falls within the expected
range for both male and female prison
populations. This is an encouraging tumabout
from the low rates found during the liability trial.

inmate  receives a

While ADOC has made admirable improvements
to intake generally, there are nevertheless issues
remaining that require current relief. As Dr, Bums
noted, ADOC's own mental-health care provider
recommended a variety of changes to the intake
process in response lo failures identified during
reviews of inmate suicides. In particular, ADOC
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seems to have struggled to document and follow
up on the results of the intake screening. For
example, the psychological autopsy Wexford
conducted after Laramie Avery committed suicide
noted that, while inmates were receiving
psychological testing during intake, “"there is no
interpretation of  the results and it's  not
incorporated into the inmate's treatment during his
incarceration.” June 2, 2021, R.D. Trial Tr. at 108,
After Charles Braggs committed suicide months
later, Wexford reiterated that recommendation,
writing that, "Psvchological Asscssments are
highly recommended to be interpreted at intake
and assessed for any potential risk factors or
indicators the inmate may ecxpericnce an
underlying mental health problem that needs
further evaluation by a mental health provider”
Charles Braggs Psychological Autopsy (P-3284)
at ADOCS539024. Dr. Bumns also noted these
issues. expressing her concem that, "although the
tests were administered. the results were not being
interpreted and used in the treatment of the
patients.” June 7. 2021, R.D. Trial Tr. at 107.

Nor has the department consistently made an
cffort to ensure that all of an inmate's previous
mental-health  records, contain
important information to facilitate the inmate's
treatment, are received and assessed so that
providers can accurately determine who is in need
of care and what care is needed. This makes it

which  may

1233more likely that prisoners who should be *1235 on

the caseload will be missed and that providers will
make treatment decisions without access lo
information about an inmate's mental-health
history that may be vital to identify the inmate's
current mental-health needs. This problem was
realized in the treatment of Marquell Underwood.
In the course of a routine referral soon afier his
intake screening, Underwood stated that he had
been treated for bipolar disorder prior to his
incarceration and reported "an increase in mood
swings, including depression and irritability." May
24, 2021, R.D. Trial Tr. at 56. In response, his
records were not requested and he was not placed
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o e fhental-health cascload. Jd at 56-57.

Roughly 18 months later. he committed suicide.
without ever having been placed on the mental-
health caseload. In his psvchological autopsy.
Wexford noted its failure 1o request documents
that mayv have been relevant for his treatment,
recommending that in the future there be "
[ijmproved continuity of care ... between county
jail and ADOC for any mental health patients or
inmates who mav have presented with suicidal
ideations or self-harming prior to transport.”
Marquell Underwood Psyvchological Autopsy (P-
3316) at ADOCS 18596,

Also a concern is ADOC's continued reliance on
unsupervised LPNs to help conduct the intake
sereenings. The court found in the liability opinion
that LPNs lacked adequate training and medical
knowledge to conduct intake and that utilizing
them in that role contributed to ADOC's under-
identification of prisoners with mental illness.
However, Dr. Bums testified that she had seen
LPNs continue to conduct intake screenings even
after the liability trial. See June 2. 2021, R.D. Trial
Tr, at 206. While these LPNs were supposed to be
supervised by RNs, Dr. Burns noted that for some
of the records she reviewed, it appeared that the
RN had signed off on the screening before it was
even completed. Jd.

While it is admirable that ADOC now appears to
be conducting intake for all inmates, that alone is
not enough. The department's continued failure to
adequately track, interpret, and follow up on the
results of the intake screening contributes to the
same inability to identify inmates noted in the
liability opinion, leaving them without the care
they need,

5. Coding

It 15 clear that ADOC has made enormous progress
in improving its coding svstem since the time of
the liability opinion. Experts from both sides
agreed that ADOC had completely replaced its old
number-based system and that all inmates were
now receiving the new codes—indeed, the parties
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themselves stipulated to this. See Joint Stipulation
for the Evidentiary Hearing Regarding the Phase
2A Remedial Order (Doc. 3288) at 8: see also note
2, supra. ADOC also created an SMI designation
Mag for the first time, and both parties agree that
the flag is being used for inmates. It is clear that
the department has invested significant resources
in creating and implementing this new system, and
the court notes with approval the improvements in

identifving and tracking inmates that have
resulted.
However, the plaintiffs provided extensive

evidence that the documentation of codes and SMI
flags is inconsistent at best, which creates an
opportunity for inmates to fall through the cracks.
Dr. Bums credibly testified that she had found
i in her review of

inmates” charts. including charts that continued to
reflect outdated codes. see June 8. 2021, R.D.
Trial Tr. at 29, coding that included "not
applicable” notations, see June 2, 2021, R.D. Trial
Tr. at 205-06, and forms that failed to include
" SMI designations, see May 24, 2021,
R.D. Trial Tr. at 70; May 25, 2021, R.D, Trial Tr.
1234at 33; id. at 42. Indeed. on one form *1234 she
reviewed, "both ves and no |were] circled for
SML" making it mmpossible to tell what the
provider intended to communicate. June 9, 2021,
R.D. Trial Tr. at 32. ADOC's internal audit of its
mental-health provider indicated an  ongoing
problem with codes on the Master Problem List
not matching codes listed on other documents or
in the Office of Health Services database, See June
10, 2021, R.D. Tral Tr. at 113. As Dr. Bums
testified, without accurate and  consistent
documentation of inmates” mental-health codes, it
is difficult for providers to "know where the
mental-health caseload is, who needs what sorts of
services," or which inmates might need special
attention, June 2, 2021, R.D. Trial Tr. at 229-30.

The court also finds that providers in ADOC are
nol always coding inmates appropriately to their
needs. Dr. Burns presented extensive lestimony
about the failure of providers to add inmates to the
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‘mentalhiéalth caseload or increase their codes

even in the face of overwhelming evidence that
they were in crisis. For example, Laramie Avery
was referred to mental-health several times before
his suicide. but he was never added to the mental-
health caseload, See May 24, 2021, R.D. Trial Tr.
at 50. Marquell Underwood bounced back and
forth between restrictive housing and  suicide
walch and reported a history of bipolar disorder,
but he too was never placed on the caseload before
his suicide. See fd at 57. Jaquel Alexander was
not added to the caseload until after the "fifth or
|sixth] time" he was placed on suicide watch, id at
68, and inmate M.H. was actually downcoded
from MH-D to MH-B despite the fact that he had
had several recent incidents in which he cut
himself and was placed on watch, see May 25,
2021, R.D. Trial Tr. at 45. Wexford Nagged these
failures as an issuc in  several separate
psvchological autopsies. but there is no evidence
that any action was ever taken to improve the
coding process and ensure that inmates were
receiving the appropriale codes. See May 24,
2021, R.D. Trial Tr. at 61, 70,

Dr. Bumns also pointed to several incidents in
which providers made decisions aboul an inmate’s
mental-health code based on mappropriate factors,
For example, Marco Tolbert was downcoded from
MH-D to MH-C simply because he asked for it,
despite the fact that he appeared disheveled and
depressed. See id at 19. Casey Murphree also
successfully sought to be downcoded because he
thought that it would help him get a job, even
though he gave vague responses to questioning
about auditory hallucinations and the provider had
records showing that he was not fully compliant
with his medications, See fd at 74, Dr. Bums
testificd that ability to get a job is not an
appropriate  clinical factor to consider in
determining an inmate's mental-health status and
that she saw no evidence that the team had
discussed any proper factors before Murphree was
downcoded. See id at 74-75. There were similar
issues with the SMI flags. Dr. Burns identified a
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few inmates with categorial SMls. a designation
that is based on the type of mental illness a person
is suffering from and which one "would not expect
to be discontinued." but the flags would disappear
without explanation. See fd. at 173-77, May 25,
2021, R.D. Trial Tr. at 35-36; id. at 40. These
failures seriously call into question ADOC's
ability to accurately identify, label, and track
inmates” mental-health needs, even despite the
department’s overhaul of its coding system.

6. Referral

Referrals are the kev means by which inmates who
are nol on the cascload or who need additional
care are flagged for further evaluation by mental-
health professionals. As experts for both parties

care--"[i]t's not like they can pick up the phone
and make an appointment with somebody"”
themselves. June 3, 2021, R.D. Tral Tr. at 18,
Referrals may be made by prison stafl or by the
inmates themselves, and ADOC has adopted
regulations that lay out the process by which both
groups may make a referral. Evidence presented at
the omnibus remedial hearings included several
referrals made by both groups, indicating that they
are aware of and actively using the referral
svstem. While there is some evidence that this
process is not alwavs used by inmates--Braggs. for
example, had been asking for mental-health
services for two wecks before his  suicide,
according to the immate in the cell next to his, see
May 24, 2021, R.D. Trial Tr. at 119-20--it is
encouraging that ADOC has created a process that
both inmates and stafl feel comfortable using as a
means to request necded care.

At the time of the liability opmion, ADOC did not
have a system to triage and identify the urgency of
cach referral, which is vital to ensuring that
requests are met in a timely fashion and to avoid
unnecessary delays in the provision of care. Since
that time, however, ADOC has made impressive
progress in developing a (riage process and
implementing it throughout the prison system.
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"Most ol e referrals viewed during the omnibus
remedial hearings had been triaged by a mental-
health staff member in a timely fashion, which is a
major improvement for a system that lacked any
sort of triage process only a few vears ago. ADOC
has made real, important progress, and the court is
confident that the department will continue its
commilment to ensuring that triage is completed
quickly and thoroughly so that mmates can receive
the treatment they need. While ADOC has done an
admirable job in ensuring that referrals can be
made, the system falls apart at the follow-up stage.
Over the course of the omnibus remedial hearings,
the court received evidence of numerous troubling
incidents in which referrals were made but
mmates did not receive care within the required
timeframes. i at all. In some instances, referrals
were not received in a timely fashion. See May 23,
2021, R.D. Trial Tr. at 53-534 (noting late receipt of
referrals made for inmate T.M.). June 2. 2021,
R.D. Trial Tr. at 100 (explaining that there were
seven davs between when a referral for Marquell
Underwood was made and when it was received).
In other cases, it was unclear whether there was a
documentation error or a failure to provide care,
Dr. Bums testified that there were "multiple
episodes in which the referral forms ... don't show
i there was a mental-health follow-up" at all,
leaving her uncertain about whether it had
occurred. May 26, 2021, R.D. Tnal Tr. at 17. In
the vast majority of cases. however, the problem
was that mental-health staff did not timely respond
to the referrals, leaving the inmates waiting--
somelimes for months--on care.

During the tniage process, referrals are separated
into three categorics, cach of which requires a
different level of urgency of response. The
evidence presented at the omnibus remedial
hearings indicates that in practice, the categories
mean little.

Emergent  referrals  indicate. as Dr. Bums
explained, that "the nurse has determined there's
an imminent risk of injury or some otherwise
necessary and immediate need for mental-health
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services." June 3, 2021, R.D. Trial Tr. at 25.
According 1o the defendants” expert, the common
requirement in corrections is that these types of
referrals should be responded to within four hours.
See June 29, 2021, R.D. Trial Tr. at 221. However.
mmate R.J. was not seen for three days after he
received an emergent referral because mental-
health stafl were told that there was no securily lo
bring him out for the assessment. In the interim,

1230he was not put on *123 watch, nor is there any
indication that mental-health stafl at 1 to go
see him. See May 25, 2021, R.D. Tnal Tr. at 118-
20,

Urgent referrals indicate that “there is an urgent
need, like an urgent care center type need." June 3,
2021, R.D. Trial Tr. at 26. Dr. Burns testified that
such a need "doesn't have to be responded to
mstantly, as in the immediate. or as soon as
possible, like an emergency need. but it does need
o be responded to ... within 24 hours." Jd In
ADOC, though, inmate T.M. did not receive an
assessment for three weeks afler he set himself on
fire and received an urgent referral. See May 25,
2021, R.D. Trial Tr. at 52,

made
nonemergency purpose.” and Dr. Bumns stated that
mental-health staff should have 14 davs 1o
respond. June 3, 2021, R.D, Trial Tr. at 26. But
frequently the timeframes were much longer.
Inmate A.J. was referred on February 28, 2020,

Routine  referrals  are "for  some

but he was not seen until May of that vear. See
May 25, 2021, R.D. Trial Tr. at 27. Inmate W.S.
received an assessment by an MHP within two
weeks, but that assessment resulted in a referral to
the CRNP that was not followed up on for two
more months, fd at 178, And at times, ADOC
staf¥ failed to respond at all. For example, Laramic
Avery received no response to either of the routine
referrals that were made in the wecks before his
suicide, See May 24, 2021, R.D. Trial Tr. at 45-47,
Repeated efforts to access care seemed to do
nothing to speed up the process. Inmate K.W. had
five referrals in less than a month, two of which
were urgent, but there were still 22 davs between
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Tﬁﬁ-"ﬁ'r%f"r'c:l'crml and when he was seen. longer
than would be acceptable under any time frame.
See June 10, 2021, R.D. Trial Tr.at 12, 17.

ADOC itsell found low compliance scores with
the response timeframes for all three levels during
its internal audits. Despite the depariment's
awareness of the problem, however. there is no
evidence that ADOC has made progress in
avoiding delavs and ensuring that referrals are
addressed within a reasonable period.

As Dr. Bums testified, these failures to respond
are a "red fMag" about the state of ADOC's referral
system. May 26, 2021, R.D. Trial Tr. at 93. The
point of a referral is to get an inmate the care they
need in the timeframe in which they need it
Delayed or inadequate follow-up undermines the
efficacy of the entire referral process. Indeed,
without follow-up, referrals are essentially uscless,
and referrers are doing nothing more than shouting
into the void. And failure to ensure that inmates
are seen can have tragic, irreversible
consequences. When mental-health stafl” did not
respond to the emergent referral for Casey
Murphree on the day it was made. he did not
receive any care until "he was found hanging”
approximately 20 hours later, May 24, 2021, R.D.
Trial Tr. at 76-77.

7. Conflidentiality

Confidentiality is, as the court found in its liability
opinion and Dr. Burns testified during the
omnibus  remedial  hearing, an  "absolutely
necessary condition” for the adequate provision of
mental-health care. June 3, 2021, R.D. Trial Tr. at
14. Inmates must feel safe enough to speak freely
with mental-health stafl’ and disclose personal,
sensitive information that is relevant to their
treatment. Confidentiality is particularly vital in
the prison setting, where inmates may “become
vulnerable later to some taunting or blackmail or
extortion” if staff or other inmates can overhear
their sessions  with mental-health staff. [d
However, evidence from the omnibus remedial
hearings indicated that the department still
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struggles to provide confidential spaces for
treatment and to ensure that treatment consistently
occurs in a confidential setting.

12371237

It would not be fair to ADOC to sav that inmates
never receive confidential mental-health services.
In fact, the court was encouraged to note that
many of the sessions discussed during the trial
occurred  in out-of-cell, confidential  settings.
However, given the importance of confidentiality
to effective mental-health treatment, the court
remains concerned about the number of instances
of non-confidential sessions raised during the
hearing. As Dr. Bums testified, some facilities
have extensive confidential treatment space close
to where inmates are housed, which is useful for
holding sessions with inmates, See, e.g., May 25,
2021, R.D. Trial Tr. at 155 (describing the
confidential arca at St. Clair); June 7, 2021, R.D.
Trial Tr. at 63 (describing the confidential
treatment space in Bullock). However, out-of-cell
spaces are not alwavs used in ways that maintains
confidentiality,. Dr. Bums discussed several
inmates  whose sessions  were  interrupled.
destroving confidentiality. For example. inmate
DR was seen in an office, but "people were in and
out of the office.” making it difficult for him to
talk openly with his counselor. May 25, 2021,
R.D. Trial Tr. at 88. And inmate A.E. reported
that, because he saw his counselor at the same
time that he saw the doctor, he had not had a
confidential. onc-on-one session in vears. See id.
at 90,

Several progress noles described sessions held in
what were referred
settings, where the participants were in a setling
where they could be overheard but were directed
to speak quictly to maintain privacy. Tommy
MecConathy received erisis counseling "behind a
screen” where he and the provider simply talked
"with low voices." Id al 6. Progress notes lor
inmate A.J. indicate that he was scen for treatment
in spaces where he and his mental-health provider

to as "semi-confidential”
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'ﬁ" I}J‘”é'ﬁ].'cnk[ quictly to ensure confidentiality.”

Id at 26-27. This does not actually ensure
confidentiality, and it is not sufTicient to meet the
court's directive. As Dr. Bums explained. it is not
appropriate to think of confidentiality as "partial
or semi. It's either all or none." May 24, 2021,
R.D. Trial Tr, at 156-37. And it is particularly vital
that ADOC make every effort to provide
confid for treat essions given the
tragic consequences that can result when inmates

do not receive effective treatment. The cour

reiterated the importance of confidentiality during
the suicide prevention hearing, and Dr. Burns
noted that she had seen the issue of confidentiality
arise in a number of recent suicides and serious
suicide attempls. See id.

Nor is it appropriate for ADOC to give up on
providing confidential treatment to inmates who
are hesitant or unwilling to leave their cells.
Several of the instances of non-confidential
sessions involved inmates who refused to come
out of their cells, which the court acknowledges
can be difficult for stafl to address. For example,
Gary Campbell repeatedly refused to come out of
his cell for sessions and had only cell-side
ions with tal-health stafT in the months
before his suicide, See May 24, 2021, R.D, Trial
Tr. at 128-29. However, the responsibility to get
inmates the care they need. even in the face of
their noncompliance. rests with ADOC. Dr. Bumns
convineingly testified that there was more that the
staf could have done to iry to ensure
confidentiality, including coming back on another
day or asking a higher-ranking staflf member to
make the request. See id at 131-33, As ADOC's
own regional psvchologist noted in reflecting on
Campbell's suicide, he remained in his restrictive
housing unit cell for two vears "because he was
allowed to ... That was stressful and he was not
even aware that talking lo someone could have
been helpful." Email from Nma Tocci R i
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The court is also troubled by the impact
understaffing continues to have on the provision
of confidentiality. Even in with
confidential  treatment  spaces.  out-of-cell
interactions require sufficient stafl’ to escorl
inmates to their sessions and stand waitch to
address anv safety issues. When there are not
enough stall to transport and monitor inmales,
mental-health staff are forced to go to the mmates
and hold sessions cell-side, which are not at all
confidential. There were a number of instances
discussed during the omnibus remedial hearings in

facilities

which inmates were not being removed from their
cells for counscling sessions. Inmate M.W.
received "many cell-side contacts” during his stay
in the Bullock SU, May 25, 2021, R.D, Trial Tr. at
40, and inmate A.C. reported that he was not
offered any confidential treatment while in the
same unit, but that "the counselor came to the door
1o se¢ him a couple of times a week." June 2,
2021, R.D. Trial Tr. at 69. Inmates that Dr. Burns
spoke to at St. Clair reported that they were not
always removed from their cells for counseling
sessions, See June 7, 2021, R.D. Trnal Tr. at 86,
And inmate Danny Tucker received a follow-up
session after he was released from suicide watch
that was held cell-side, just hours before he
committed suicide in that same cell. See June 24,
2021, R.D. Trial Tr. at 16,

ADOC's own audits highlighted the problems with
confidentiality at many facilitics. Though Dr.
Bumns described some of the issues with the
audits. including small sample sizes, the court is
still concerned that the results, taken as a whole,
an  overwhelming failure to  provide
treatment in confidential spaces. Multiple facilities
received compliance scores below 30 % on
confidentiality, including  Bibb,  Easterling,
Daonaldson, and Limestone. See Bibb Audit Report
(P-3256) at 5 (scoring 30.77 % compliance with

fidentialitv); Easterling Audit Report (P-3266)

show

Gary Campbell's Suicide, P-3267 at 1.

1238*1238
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at 5-6 (26.09 %) Donaldson Audit Report (P-
3263) at 6-7 (22.54 %), Limestone Audit Report
(P-3273) at 6 (14.81 %). No facility scored above
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"F' %a"on The audit. Even accounting for the Maws
in the audits, these numbers are troubling, and
they indicate a widespread and ongoing issue with

ensuring confidential tr for

8. Treatment Teams and Plans

Since the court found in the liability opinion that
ADOC's planning  process

q Tiad

treatment
q and
generalized, or nonexistent plans, the department
has made encouraging progress. Neither the
plamtiffs” expert nor the defendants’ expert could
identify an inmate on the mental-health cascload

was

in NG

who lacked a designated treatment team, a
reflection of the department's commitment to
ensuring that every inmale receives consistent,
individualized treatment planning, ADOC has also
created new forms for treatment-team meetings to
assist mental-health staff in determining who
needs to attend the meetings and the timeframes in
which they must be completed, Based on the
treatment plans discussed during the omnibus
remedial hearings. it scems that the forms have
been successful in ensuring that individuals who
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vital that the team meet, and that they do so more
frequently, for inmates who are housed in more
intensive units, because those inmates tend to be
"more unstable” and may need their care to be
fine-tuned. June 3. 2021, R.D. Trial Tr. at 161.
Testimony from the omnibus remedial hearings
revealed a worrving pattern of treatment teams not
meeting to di inmates for ths at a time.
One inmate, M.M., did not have any treatment-
team meetings for eight months, from July 2020 to
March 2021. See Junc 9, 2021, R.D. Trial Tr. at
211. By the time Dr. Burns spoke with him, in

March 2021, she reported that "it was apparent
that he needed more frequent contact and
monitoring of his condition." May 23, 2021, R.D.
Trial Tr. at 97. This held true even for inmates
who were housed in intensive inpatient units, For
example, when inmate A'E. was housed in the
residential treatment unit, he should have had
treatment-team meetings once a month. See June
9, 2021, R.D. Trial Tr. at 206. But his treatment
records indicate that the team instcad met only
once every four months. See id at 191. When a
treatment team fails to meet at suflicient intervals,

may end up failing to get the level of care

should attend meetings are actually in d

and that those who must miss a meeting are
prompted to review the minutes and remain
current on the immate's treatment status. Though
the results of ADOC's own audits of treatment
teams indicate only mixed levels of compliance
with the requirements that cach inmate have a
specified treatment team and that the team consist
of all relevant stafl members. it appears that
ADOC has made significant progress in ensuring
that i are assigned
of relevant staff members,

teams made up

However, there has been less consistent

I230improvement in ensuring that treatment *1239

teams are meeting frequently enough to address
inmates” cl needs. Treatment teams provide
no benefit if they are not actually meeting to check
on inmates” progress and adjust their treatment as
necessary, The need for treatment-team meetings

is linked to inmates”™ mental states: It is even more

casetext

they need. And the consequences can be tragic--as
documented in Wexford's own psychological
autopsy, there was no indication that Jaquel
Alexander's treatment leam met a single time after
he was placed on the caseload. See May 24, 2021,
R.D. Trial Tr. at 70. He committed suicide just two
months later. See id. at 68,

When treatment teams do meet, evidence
p 1 at the it fial
suggests that they may not always meet for long
enough to have a substantive discussion. Dr. Burns
testified to sccing records of treatment-team
meetings that lasted "[o]ne minute, three minutes,
six minutes mavbe." May 235, 2021, R.D. Trial Tr.
at 110, And several of these meetings were
combined with other treatment sessions, leaving
even less time for the team members to review the
inmate’s progress and determine i adjustments

were necessary. For example, one team mecting

hearings
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“Thal Was Tisted as lasting for six minutes included a

simultancous medication m cssion. See
id. A meeting that lasts mere minutes is not
sufficient to allow for careful. thorough review of
an inmate’s file, As Dr. Bums testified, she would
expect even a normal, follow-up treatment-team
meeting, when "there are no changes and things
are going just fing" to last at least 15 to 20
minutes. & at 135, 1t is difficult to imagine that

the treatment team could discuss an inmate in any

real detail in less than half that time.

Treatment teams also  frequently lack the
information they need to make accurate decisions
about inmates” mental-health needs and the care
thev should be receiving. Dr. Bums detailed
dozens of examples of major events that were not
included in inmates™ files. For example, Casey
Murphree had a treatment plan review in October
2019, around the same time as he was involved in
"at least five violent altercations resulting in
injury.” May 24, 2021, R.D. Trial Tr. at 82.
However, these altercations were "not reflected in
any of the mental-health documentation during
this period." fd. As a result, Dr. Bums testified.
“the people providing his care were unaware that
these things were happening. which would have
been a trigger to potentially increase their level of
contact or nominally look at his medication
compliance to see how he was doing." Jd. Without
access to this information about Murphree's clear

1240deterioration, it was impossible *1240 for the
treatment team to provide an accurate assessment
of Murphree's progress or develop a treatment
plan that would actually address his needs.

This pattemn was repeated over and over again.
There was poor of 1 tes”
behavioral outbursts, as when inmate Travis
Jackson set fire to his cell and received a crisis

d tation

assessment, but the information was not added to
his mental-health record. See id. at 145, There was
poor documentation of medical issues that could
be relevant to an inmate's mental-health treatment.
inmate JLF. was hospitalized and
diagnosed with atrial fibrillation, but there were

as  when
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"no notes or any indication in discharge planning
that medical ... became part of his treatment team
to talk about things like medication prescriptions
or follow-up." May 25, 2021, R.D. Trial Tr. at 37.
These widespread issues  with documentation
made it difficult for the treatment teams to get a
clear picture of the inmates they were caring for,
resulting in missed opportunities for additional
care or needed interventions.

As a result of these issues. many treatment plans
remain inadequate to address the needs of inmates.
ADOC's own audit of its treatment planning
process found that "master treatment plans and
treatment plans following an inmate's discharge
from suicide watch are frequently omitted.” May
26, 2021, R.D. Trial Tr. at 17-18. When the audit
team was able to find and inspect treatment plans,
it found that they "were often of poor qualily, were
left incomplete, or otherwise lacked neccessary
do " Id Compli p at
various facilities were low, to the point that the
auditor heralded as "progress” the fact that
Fountain had "recent treatment plans for about
half of the charts reviewed" during a spot audit. /e
al 115, Jaquel Alexander serves as a sobering

example of the outcome of these inadequate
treatment plans. Alexander, whose long history of
self-injury and watch pl indicated
that he was in desp need of treatment
provided with a treatment plan at all once he was
added to the caseload. See May 24, 2021, R.D.
Trial Tr. at 68. At the time he killed himself, four
months later, there was no indication that his
treatment team had ever met, See id,

i

was not

Not only are treatment plans frequently
inadequate, they are also not being amended to
address  changes in  inmates” needs or
circumstances. Treatment planning is particularly
crucial at transition points, when the risk is highest
that information mayv be lost and that the
consistency of care may be interrupted. However,
Dr. Burns testified that in her review of patient
records, she found that there were "not alwavs ...

treatment plan changes when there's a significant
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im e
event. TKE removal or placement off watch or

discharge into outpatient from a residential
treatment unit," May 26, 2021, R.D. Trial Tr. at
18. For instance. when inmate Marco Tolbert was

1 d from the residential unit to an

outpatient unil, his treatment plan was not
updated. See June 2, 2021, R.D. Trial Tr. at 97. He
commitied suicide three months later, without
having been seen by mental-health stafT once since
his release. See id at 96. ADOC's internal audits
of facilities” with  the
requirement to update treatment plans after major
evenis also showed low rates of compliance,
Several facilities scored in the single digits. See
Bullock RTU and SU Audit Results (P-3260) at 9
(showing 11.39 % compliance on major event
movements). Bullock Outpatient Audit Results (P-
3263) at 10-11 (292 % compliance); St. Clair
Audit Results (P-3277) at 7 (7.14 % compliance).
Dr. Burns expressed particular concern aboul these
results, noting that it was “"worrisome" that
inmates in need of care would have the
opportunity simply to fall through the cracks. May
26,2021, R.D. Tral Tr, at 103,

various compliance

1241*1241

Indeed, ADOC's transfer process is haphazard and
poorly documented. exacerbating the imadequacies
of the treatment plans. As the court found in the
liability opinion, the transfer experience can be
particularly difficult for mentally ill inmates, since
they often struggle to adjust to their new
environment and develop trust with a new set of
providers, See Braggs, 257 F. Supp. 3d at 1241
n.67. In ADOC, mentally ill inmates are moved
between units and facilities frequently, oflen
without any documented consideration of the
impact these moves might have on their mental
state or care. When inmate T.M. was sent to the
residential treatment unit, there was "no transfer
note indicating why" or explaining what kind of
treatment he needed. May 25, 2021, R.D. Trial Tr.
at 53, When he was released from that unit, the
e |

was 1 without a

same thing hapy
"discharge note or transfer note" to notify his new
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unit that he was coming. /e, Inmate J.F. bounced
around from Kilby to Bullock to Bibb 1o
Donaldson and then back to Bullock, all without
any transfer notes or discharge plans. See id. at 36,
Inmate M.W. was also transferred, in his case from
the stabilization unit to an outpatient level of care,
with no "discharge notice or transitional note to
the outpatient team." Jd at 39-40. In fact, the
psychiatrist who directed the discharge was told
that it happened by the inmate himself--there was
cither no notice of 1t in the inmate’s chart or the
psychiatrist did not have the chart. See id.

The transfer documentation that does exist is not
always accurate. For example, when Jaquel
Alexander was transferred from Ventress o
Donaldsen days before his death. the transfer form
incorrectly indicated that he had no SMI
designation. See Jaquel Alexander Psychological
Autopsy (P-3298) at ADOC539037. The lack of
clear and consistent communication between unils
means that relevant information is lost. impacting
patient care. The mental-health staff member who
completed Alexander's risk assessment after his
transfer, who indicated no familiarity with his
prior risk factors. identified him as a "low" risk of
harm 1o sell, fd And inmates
themselves simply get lost in the shuffle, For
example, when inmate M.H. was released to the
residential treatment unit from suicide watch, his
records indicate that he was not seen by mental-
health stafl for a weck. despite his obviously
fragile state, See id. at 44. This lack of adequate
communication between providers [urther disrupls
the continuity of inmates’ care, leaving stafl’

sometlimes,

members without the information they need to
provide proper treatment.

9. Psychotherapy

Even when inmates are assessed and identified as
in need of care, assigned a treatment team, and
provided with a plan to address their particular
mental-health  concerns, they frequently  find
themselves without most or all of the treatment
they have been prescribed. At the time of the
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Tiabiliiy ~Gpinion. the court made clear that
ADOC's treatment modalities—that is, the types of
interventions that are provided to mmates with
mental-health needs--were insufficient to meet the
constitutionally  required  standard  of  care.
Unfortunately, the court has not seen much
improvement in ADOC's provision of mental-
health treatment since that time. Though the court
recognizes that ADOC has dealt with enormous
challenges in trying to continue treatment during
the COVID-19 pandemic, these defici
present even before facilities began to lock down,

WEre

Inmates in ADOC custody are regularly being
denied access to the care they needed, an ongoing
violation of their constitutional rights,

In some cases, there are logistical problems that
prevent inmates from receiving cerlain forms of
1242care at all. Several inmates *1242 reported to Dr.
Burns that they were not being notified when
treatment like group therapy or pill call was
available, causing them to miss it. See Mav 23,
2021, R.D. Trial Tr. at 28 id. at 142. In other
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general population after being released from the
RTU. See May 24, 2021, RD. Trial Tr. at 22.
Casey Murphree's provider made a note to follow
up with him in 30 days to monitor his depression,
anxiety, and attention deficit disorder, but he was
id at 76,

Andad

And one of the
i Jamal Jackson's

not seen. See

Aati,
rece M

psychological autopsy was that mental-health staff
should actually follow up with all patients "as
written on the treatment plans,” which they had
failed to do for him. June 2, 2021, R.D. Trial Tr. at
112,

When they do occur. counseling sessions are often
far too short for any real treatment to occur. Dr.
Burns identified a disturbing pattern of counseling
sessions that lasted only "[a] matter of minutes."
May 25, 2021, R.D, Trial Tr. at 33; see also id at
82 ("|S]ome of those notes were just reallv a
minute or two long in length in terms of an
individual session."): id at 110 ("The individual

cases, inmates received their prescribed treatment
but far less frequently than they should have. This
was true even in the units that should be providing
heightened levels of care: Dr. Burns testified that
inmates have insufficient access to treatment
across  ADOC's  residential  treatment  units,
stabilization units. structured living units, and
outpatient units. See id. at 192: May 26, 2021,
R.D. Trial Tr. at 16. Inmate A.E. had been without
a single counseling session for six months, even
though he was in a residential treatment unit and
psychotherapy was included in his treatment plan,
See May 25, 2021, R.D. Tnal Tr. at 89, Inmate
D.R. said that he was "really only seen very
infi tly for li ions,” id at 87,
while inmate M.M. said that he only "sces his
counselor every once in a blue moon." jid at 97,
Perhaps most concerningly, several of the men
who recently committed suicide were receiving
less care than their treatment plan called for.
Marco Tolbert, for example, was not scen by
mental-health stafl for the three months he was in

casetext

C that are doc d in the records for
people in the SLU by mental-health stafl were
e dinarily brief so that, again, these are two

or three minute sort of discussions."); id at 129 ("
[That's been [a] recurrent theme about people
having ... very little time with their counselor ....").
As she explained, sessions that brief cannot really
be considered counseling: "[Y]ou wouldn't be able
to cover any information in the space of two
minutes about what the counseling is about. If it's
about family stress or ifit's about griel counseling
or if it's about trauma counseling. vou barely have
any time to discuss not only what the inmate
patient’s feelings are, but also to provide any
guidance or suggestions for how to make things
improve. Two minutes just isn't enough time." See
i at 135-36. Indeed, Dr. Burns testified that these
sessions did not even last as long as she would
expect a check-in or "supportive kind of chat" to
be, let alone a therap Id a
136, The defendants’ expert, Dr. Metzner, echoed
Dr. Burns, noting that he would have "concerns,
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that lasted only three minutes. July 1, 2021, R.D.
Trial Tr. at 168,

ADOC has particularly struggled to consistently
provide group therapy. Many of the records
discussed during the omnibus remedial hearings
involved recent cancellations of groups, which are
attributable in large part to the COVID-19
pandemic. ADOC largely shut down group
treatment for several months at the start of the
pandemic, a decision that was in line with CDC
recommendations and which Dr. Burns agreed was

I243appropriate under the *1243 circumstances. See

June 21, 2021, R.D. Trial Tr. at 93, 101-02. And
there is evidence that ADOC has begun to
reinstitute groups at many facilities as it loosens
its lock down. See id. at 89-90, 93, However, even
before the pandemic hit, inmates reported that
groups were sparsely offered and frequently
cancelled. Based on her extensive review of
patient records, as well as conversations with
inmates and Wexford's monthly client reports. Dr.
Burns concluded that "people are not getting the
number of groups in the residential treatment unit,
Thev're not getting the groups in SLU. They're not
getting the groups in SU ... there are ... not enough
groups, not enough structured therapeutic activity
going on." May 26, 2021, R.D. Trial Tr. at 56-538,
ADOC itself came to the same conclusion, In a
letter the department sent to Wexford before the

lemic, ADOC luded that group therapy
was not being provided at a sufficient level in
RTU. SU. or SLU units. See id at 16.

Bevond the lack of groups. inmates housed m
ADOC's inpatient units are not receiving sufficient
out-of-cell time in general. Dr. Burns called it a
“common theme" among inmates she talked to
that they were nol receiving an appropriate
amount of structured or unstructured out-of-cell
time, May 25, 2021, R.D. Tral Tr. at 192, "
[R]ecords and interviews" from the Bullock SU
revealed that inmates are not receiving sufficient
structured or unstructured time. /d at 85-86. There
are similar issues in the Tutwiler RTU and SU., see
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id. at 70-71. the Bullock RTU, see id. at 99-101,
the Donaldson RTU, see id at 110, and the
Donaldson SU, see fd at 140, Indeed, the
investigator looking into Tommy Lee Rutledge's
death in Donaldson's RTU reported that "inmates
never leave cells." fd at 149, And
insufficient out-of-cell time in mental-health units
is particularly egregious given that it undermines
the purpose of the units, which is to provide
inmates  with more intensive (reatment and
support. Without any out-of-cell activities, these
units instead end up functioning very much like

their

restrictive housing units instead. See id. at 219.

This inadequate out-of-cell time cannot be blamed
on COVID-19 restrictions, though the court does
note that the pandemic may have exacerbated the
problem. Dr. Bums testified to having seen
"months and wecks of operation" before the
pand in which i were not receiving the
proper amount of out-of-cell ime. May 25, 2021,
R.D. Trial Tr. at 218. Defendants” expert Dr.
Metener agreed. reporting that while inmates are
"not getting 10 and 10, you know, related to
COVID issues,” it also "wasn't happening" pre-
pandemic. June 1. 2021, R.D. Trial Tr. at 202-03.

This finding applies with equal force to the SLU,
Although it is not an inpatient unit, the SLU 1s
mtended to provide a more supportive, treatment-
based alternative to segregation for inmates with
mental illness. However, the current lack of
programming in ADOC's SLUs means that they
are [unctionally  indistinguishable from the
restrictive housing units. Indeed. plaintiffs’ expert
Vail testified that inmates in the Donaldson SLU
were getting less out-of-cell time as they should
have gotten in the restrictive housing units. See
May 28, 2021, R.D. Trial Tr. at 78-80,

Problems with the provision of care are not
limited to inmates on the mental-health caseload.
Inmates who are not on the caseload but who are
in need of mental-health care must be still be
provided with adequate treatment, and it is just as
urgent that they receive the care they need as it is
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P
Tor™“inmales who are on the caseload.
Decompensation in  prison is commeon, and

emergent mental-health needs must be taken
seriously. A review of recent suicides in ADOC
custody demonstrates the stakes—-several of the
men who killed themselves were not on the

24amental-health 1244 caseload, and despite warning

signs, they did not receive appropriate
interventions in time, Laramic Avery reported
both a history of mental-health treatment and
svmptoms of mental-health issues, and he received
numerous referrals, See May 24, 2021, R.D, Trial
Tr. at 50, Nevertheless, mental-health staff’ never
responded or performed a more comprehensive
assessment. See id. Jamal Jackson presented with
psychotic symptoms in December, but by the time
he committed suicide in May. mental-health stafl
had not followed up with him once. See id. As Dr.
Burns reported from interviews she performed at
Donaldson. inmates in general population find it
difficult to get a response from mental-health stafT,
let alone a timely response, leaving them without
anyone lo talk to about their concerns. See May

25,2021, R.D. Tral Tr, at 110,

Finally, doc ion of the t that does

or ince

ocecur is freq

v I 1ot
making it difficult to ensure that an inmate is
receiving appropriate treatment and to effectively
maintain continuity of care. For example, progress
notes i ined dated or incorrect
information or [ailed to explain major changes in
an inmate's care. Inmate JF's file contained
progress notes that "appeared to be pre-wrilten”
and contained maccurate information, such as

concluding that he should stay on watch when he
had already been taken ofl watch. May 235, 2021,
RD. Trial Tr. at 34-35. And there was no
explanation in Danny Tucker's record for the fact
that his SMI flag was removed, see May 24, 2021,
RD. Trial Tr. at 178-79, or why he was
downcoded to MH-A, see id at 181. Dr. Bums
explained that without any information about why
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these treatment decisions were made. it would be
difficult for other providers to verily whether they
were appropriate. See id. at 178-79.

In some cases, it appearced that no progress nole
was written at all. A note on a referral for inmate
W.S. indicated that he was seen by a mental-health
provider, but there was not "an actual note
describing that interaction with him in the chart,
Just that he was seen by the MHP on that date.”
May 25, 2021, R.D. Trial Tr. at 178, This issuc
was also flagged in Marquell Underwood's
psvchological autopsy, which recommended that
"anytime an inmate is seen by MH for a referral, it
is recommended a note, other than writing on the
referral  form, is generated. This note
recommended to include the plan, referral to other
providers, and any further course of action taken
with the inmate.”" Underwood Psyvchological
Autopsy (P-3316) at 15.

is

ADOC itself ach ledges the defici i the
care being provided. In a letter to Wexford, the
department chastised the company for the "pattern
of failure of mental-health stafT to meet with their
patients at required intervals and to conduct group
therapies on a routine basis." May 26, 2021, R.D.
Trial Tr. at 16. This letter was sent before ADOC
facilities began to lock down because of the
COVID-19 pandemic, further diminishing the
amount of care being offered. However, in the
years since the liability opinion, ADOC has failed

to demonstrate anyv recal. lasting improvement,
even in the face of overwhelming evidence that
inmates are receiving a level of care that is

11 g

10, Suicide Prevention

At the time of the liability trial, ADOC had just
begun using suicide risk assessments to identify
prisoners at risk of self~harm, Today, the provision
of those assessments has improved substantiallyv:
they are broadly used during the intake process
and employed elsewhere
ADOC's mental-health treatment system. The
availability of crisis cells has increased as well,

are  frequently in
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12453d monitoring of inmates in crisis <1245 cells
PE generally ADOC no longer
seems to be using pre-filled forms to indicate the
times of checks for inmates on close watch. See
June 8. 2021, R.D. Trial Tr. at 90. ADOC has also
implemented a constant watch procedure for
acutely suicidal inmates, a critical component of
suicide prevention.

These are significant steps for which the
department should be applauded. Where ADOC
continues to fall badly short in its provision of
mental-health care to suicidal inmates, however, is
in the arcas of assessment. discharge, and follow-
up from suicide watch. Inmates placed on suicide
watch too often do not receive suicide nisk
assessments.  Recent  audits  of  Donaldson,
Hamilton, Bullock, and Ventress found moderate
OF Poor ¢ liance with requi to conduct
these risk ts that
defendants” expert Dr. Metener testified were
"dangerous" not to do well. July 1, 2021, R.D.
Trial Tr. at 158: see alse Pls. Ex. 3359
(Donaldson); Pls. Ex. 3562 (Hamilton); Pls. Ex.
3558 (Bullock); Pls. Ex. 3626 (Ventress). Equally
troubling. ADOC often fails to ensure that
ide watch are

T 1

prisoners requiring
for placement on the mental-health caseload, even
those with repeated suicide watch placements in a
short period of time. Marquell Underwood, Jaquel
Alexander, and Travis Jackson all had repeated
suicide watches before their deaths without being
considered for the mental-health caseload, and
only Alexander was eventually placed on the
caseload after a series of suicide watches.

Moreover. in spite of longstanding ADOC policy
and this court's orders, prisoners are routinely
discharged suicide watch directly to
restrictive housing with no evident consideration
or documentation of exceptional circumstances
justifying the placement. One provider at Ventress
was chastised for candidly admitting during a spot
audit of the facility that prisoners are sent from
suicide watch to segregation as "a matler of

from

course”: she was mstructed to discuss the facility's
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practices in less blunt terms. Pls. Ex. 3320 at 1.
Emails authorizing segregation placements for
prisoners coming from suicide waitch indicated
that the transfers are often approved in a matter of
minutes after a request is made. Pls. Dem. Ex.
268, This continued practice was implicated in
several of the recent suicides. See, e.g.. Mav 24,
2021, R.D. Trial Tr. at 139-40 (discussing Travis
Jackson),

Finally, inmates discharged from suicide watch
still receive nadequate follow-up assessments and
treatment to ensure that they do not decompensate
and relapse into suicidality. During the suicide
prevention trial, defense expert Dr
testified that follow-up evaluations in the days
immediately afler a person is discharged [rom
suicide watch are "absolutely necessary." Brages,
383 F Supp. 3d at 1264, But ADOC continues to
struggle to conduct the follow-up assessments
required on each of the first three days after
imnmates are discharged from suicide watch. For
example, inmate JB. attempted suicide by
overdose, was placed on acute suicide watch, and
was moved to non-acule suicide waich all in the
course of a single day. but he received no follow-
ups at all once his suicide watch was discontinued
the next day. See May 25, 2021, R.D. Trial Tr. at
49-51. Audits of ADOC facilities show problems
with this obligation as well: Bullock. for instance,
was found in March 2020 to have only 40-30 %
compliance with any of the follow-ups required
after a prisoner is discharged from suicide watch,
See Pls. Ex. 3558 at 1.

Perrien

These ongoing inadequacies in ADOC's svstem of
suicide prevention are exacerbated by the broader
problem of correctional understaffing i the
1246prisons, As discussed *1246 above, Wexford has
identified the "lack of security presence” as "a
major contributing factor to the ongoing and
excessively high levels of contraband, inmate drug
use. and inmate-on-inmate violence." which in
turn “increases fear and suicidal thinking"” among
inmates. Pls. Ex. 3323 at 2 (emphasis removed).
This has led to a "dramatic increase in suicide
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"f\"ﬁ-ﬁ"l.i':'?'b'l:umc" of 4348 % over the hours

anticipated  in Wexford's
Wexford, in its words, "with no choice but to
replace the performance of routine mental-health
tasks ... with providing crisis-level services, to

contract, leaving

ensure the safety of our patients.” /d.

The court reiterates these findings in part because
they shape the court's consideration of an issue
hotly disputed between the parties during the
omnibus remedial hearings: the rate of suicides in
ADOC facilities in recent years relative to rates in
other stale prison systems. The parties presented
contrary data on this question, each with its own
set of flaws. The plaintiffs” figures, which
purported to show that ADOC's suicide rates are
much higher than the national average among
prison systems, were based on a cross-year
comparison that, according o Dr. Metzner,
distorted the numbers. See June 30. 2021, R.D.
Trial Tr. at 72-73. The defendants” data, which
they claimed showed that Alabama prisons have a
verv low rate of ides. in fact app d 1o
demonstrate  the opposite:  the  defendants
presented a report showing that the average annual
rate of suicide in ADOC prisons from 2001 to
2018 was among the lowest in the country--far
lower than the annual rate of suicide in ADOC
facilities [rom 2018 to 2020--suggesting that
suicide rates at ADOC have risen dramatically in
recent vears. Compare Pls. Ex. 3223 at 19, with,
Pls. Dem. Ex. 265."

12 The defendants did not contest that the
plaintifls” calculation of the annual suicide
rate in ADOC fucilities from 2018 to 2020
was aceurate. They claimed instead that the
plaintills” comparison of that rate 1o the
national suicide rle across prison systems
was skewed. See Defs” Post-Trial Br.
(Doc. 3367 ) at 104, The court does not rely

on that comparison here.

Deaths by suicide are the very worst outcomes of
deficiencies in a prison system's mental-health
care, but they are also rare events, both in
Alabama and clsewhere. A few instances of good
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or bad luck during serious suicide atlempls can
make the difference in a given vear between a
high suicide rate and a low one. See June 30,
2021, R.D. Trial Tr. at 7-8. More important to the
court's assessment of ADOC's current suicide
prevention system was Wexford's compelling
explanation  that  whatever suicides ADOC
prevents, it does not by successfully identifving
and addressing the tal-health needs of suicidal
inmates. but by the brute force tactic of pouring an

bl ber of man-h into close and
constant watch, to the exclusion of other critical

mental-health services. This is not a suicide
prevention system; it is a crisis management
system. Wexford's decision to pile its resources
into the watch procedures as a last-ditch means of
averling suicide does not mean that ADOC is
performing  adequately in the arca of suicide
prevention. To the contrary. its suicide prevention
system remains badly broken. ultimately provides
little but constant and close watch to prevent
death, and cannot realistically be fixed without
suficient correctional stafT to make it possible for
Wexford to start moving mental-health resources
into other aspects of care.

11. Higher Levels of Care

Within ADOC, two kinds of units are available
offering an inpatient level of care: the residential

1247 treatment units, or RTUs, *1247 which are short- or

long-term  placements for inmates with very
significant mental-health needs who are at nisk of
decompensation in less restrictive settings: and the
stabilization units, or SUs, which are designed to
provide intensive trealment to inmates with acute
needs when a crisis cell--which is designed for
short-lerm stays--proves insufficient. In addition,
inmates with the most serious mental-health needs
for whom even these inpatient units have been
unsuccessful may be referred for hospital-level
treatment, which is currently provided via 14 beds
at Citizens Baptist Medical Center in Talladega.
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"Ifie pravision of hospital-level care appears to
have improved since the time of the liability trial.
The plaintiffs agree that the 14 beds ADOC
currently maintains at Citizens are adequate for
the svstem's mental-health cascload. It is no longer
true that ADOC "virtually never transfers patients
to hospitals, except in the case of prisoners
nearing the end of their sentence." as the coun
found in the liability opinion, Braggs, 257 F
Supp. 3d at 1217, That said. some problems with
timely access to hospital-level care remain. After
Tommy McConathy was raped on the RTU, a
mental-health provider reported that he would be
considered for referral to Citizens, but MeConathy
did not get to Citizens for more than a month after
that. See Pls. Ex, 3312 at 4. A prisoner whom the
partics called M.H., after a series of incidents of
serious self-harm and unsuccessful treatment in
RTU and SU settings. still waited 10 davs after a
referral to Citizens before he was sent to the
hospital. See May 25, 2021, R.D. Trial Tr. at 43-
44,

The status of the inpatient units within ADOC is
somewhat more problematic. The court found in
its May 2020 remedial opimion on inpatient

which included PLRA findi that
there was an "expert consensus" that ADOC
needed residential treatment beds sufficient to
accommodate 15 % of the mental-health caseload.
Braggs v. Dunn, No. 2:14ev601-MHT, 2020 WL
2789880, at *4 (M.D. Ala. May 29, 2020)
(Thompson, J.). The court further found that the
necessary number of beds could not be based on
the “current identified need for
treatment," because doing so "encourages ADOC
to continue to under-identifv  the need and
underutilize 1ts mental-health units 1o avoid
creating more beds." fd. at *8. At the time, ADOC
had 446 inpatient beds for men and 58 inpatient
beds for women, enough to cover only 12.6 % of
the male cascload and 9.5 % of the female
caseload. See id But even with that shortfall.
many of the inpatient beds remained unfilled.

inpatient
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indicating that ADOC was continuing to fail to
identify people who needed inpatient levels of
care. See id,

Little has changed in this regard since the court's
May 2020 inpatient treatment opinion, At the end
of March 2021, a Wexford report found that
ADOC had a total of 433 inpatient beds between
its men's and women's facilitics, including totals
of 391 RTU beds and 42 SU beds. See Defs.” Ex.
4079 at 43-44. Adding the 14 hospital beds at
Citizens brings ADOC's residential treatment
capacity to 447 beds, a significant decrease from
the number of beds available at the time of the
court's inpatient treatment opinion. These beds
remain underutilized as well; only 30 SU beds and
346 RTU beds were occupied at the end of March
2021, according to the Wexford report, See id.

This decline in treatment beds does not reflect an
equivalent decline in the mental-health caseload.
To the contrary: In March 2021, the mental-health
cascload stood at 4,564, meaning that ADOC now
has inpatient beds for less than 10 % of its
caseload. See id. at 42. With the anticipated rise in

124tadmissions in the wake of the COVID-19 *1245
pandemic, this deficit is likely to grow even more
severe,”

I3 During the litigation leading up to the
court’s inpatient treatment opinion, the
defend intained  that d
living unit {SLU) beds should be counted
woward the inpatient total, See Hrages,
2020 WL 2789880, at *7. Because the SLU
is an "oupatient unt”™ that serves "as an

alternative fo segregation for inmates with

serions mental illness.”  and  because
prisoners needing inpatient-level care are
prohibited from being housed in the SLLL
the court rejected this argument. Jd at *9
{emphasis in original ). Notwithstanding the
court's  resolution  of  this issue, the
defendants pressed it again in the omnibus
this.

misrepresenting  the testimony of their

remedial  hearings, time by

expert Dr. Metzner 1o suggest that he
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":'-m;mcﬂ that these units should be counted
toward the inpatient total. See, eg . Defs”
Post-Trial Br. at 10910, But Metener's
testimony was clear: He opined that, while
the SLUs are not inpatient units now and
should not be counted as such, he believed
that converting some or all of those units o
inpatient tremtment spaces and finding an

| ive site for outpatient diversionar
unit might be the best way for ADOC 1o

meet the inpatient bed requirements. See
July 1, 2021, RD. Tral Tr. at 130-34,
Metzner did not testify either that the SLUs
currently help [lfill ADOC's need for
ipatient beds or that those units could be

double-counted as both inpatient units and

outpatient  diversionary  units, as  the

defendants seek to do. See id

Even for inmates who need inpatient treatment
and are lucky enough to be identified as such and
placed in one of ADOC's available beds. there
remains the problem of temperature regulation. In
its May 2020 remedial opinion. the court found
that ADOC had failed to adequately regulate the
temperatures of ils inpatient treatment units. See
Braggs, 2020 WL 2789880, at *14. High
temperatures in inpatient treatment units pose a
significant threal to inmates’ safety, because
nearly 100 % of inmates in mental-health units
take psychotropic medications, which thwart the
body's ability to regulate its own temperature and
prevent inmates from realizing when they are
overheating and secking help. To ensure that
ADOC did not needlessly subject inmates to risk
of heat stroke. heat prostration, and hyperthermia,
the court ordered the defendants to "devise a plan
and procedures to address the serious risk posed
by high temperatures in the mental-health
inmates." fd. at *13,

In July 2020, the defendants reported that ADOC
had completed installation of HVAC systems in all
mental-health treatment units, thereby eliminating
the need for any remedial order addressing the
issue, See Response to Phase 2A Order of
Inpatient Treatment (Doc. 2880) at 5-6. On
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December 7. 2020, however, Tommy Lee
Rutledge died of hyperthermia in the Donaldson
RTU. The temperature in his cell was between 101
and 104 degrees. See May 25, 2021, R.D. Trial Tr.
al 14445, Rutledge's death makes it abundantly
clear that ADOC has not adequately addressed the
problem of heat

Accordingly, the court finds that while the
provision of hospital-level care has improved
since the liability trial. problems remain with
timely access to hospital-level care, the ber of
inpatient  beds in ADOC facilities remains
inadequate to meet the needs of mentally ill
prisoners in ADOC custody, and ADOC has failed
to mitigate the risk of overheating,

One significant deficiency found by the court in its
liability opinion does appear to have been
corrected. however: The evidence does not show
that segregation inmates without mental illness are
currently being housed in ADOC's mpatient units,
The department is to be commended for fixing this
"persistent and long-standing practice.” Braggs.
257 F. Supp. 3d at 1212,

12. Discipline

ADOC has taken strides since the liability opinion

124010 avoid disciplining prisoners *1219 for engaging

in self-harm. In January 2020, ADOC removed
from its list of infractions the so-called Rule 505
violation it previously used to discipline inmates
for self-injurious behavior. See June 14, 2021,
R.D. Trial Tr. at 32. The defendants also assert,
and the plaintiffs do not dispute. that ADOC also
expunged Rule 505 violations from the records of
inmates on the mental-health cascload and those
with a serious mental illness or intellectual
disability. See Joint Stipulation (Doc, 3288) at 9-
10,

Where ADOC's disciplinary process conti to
fall grievously short, however, is in the arca of
mental-health 1 to the disciplinary
process to ensure that an inmate's mental-health
needs and contraindi are idered when
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“EsSigning p for miscond After
correctional understafTing, this appears o be one
of the remedial arca where the least progress has
been made since the liability opinion.

As Mr. Vail credibly testified. based on his review
of several hundred disciplinary reponts. the
mental-health consultations provided to hearing
officers are wholly uscless in almost all cases.
Regardless of the prisoner's circumstances or
mental-health needs. hearing ofTicers  receive
superficial, check-box forms almost uniformly
indicating that the prisoner is competent to take
part in the hearing, that mental illness didn't afTect
his or her behavior, that there is nothing to
consider with regard to mental-health when
meting out punishment, and that the mental-health
staff member will not be present for the hearing.
See May 27, R.D. Trial Tr. at 10. The forms
frequently display an eror code in the space
provided for the consultant to indicate whether the
prisoner is on the mental-health caseload. See,
eg. Pls.” Ex. 2953 at ADOC492463. There is no
box on the form for the consultant to indicate
whether the inmate has a serious mental illness.
See id. Across the hundreds of disciplinary reports
Vail reviewed, he found only eight that included
any comment on the inmate's mental-health
beyond a notation that there were no mental-health
issues to consider. See Mav 26, 2021, R.D. Tnal
Tr. at 209-10.

As the court once said of periodic mental-health
evaluations in ion, these cc are

I

not "worth the paper they are written on." Braggs,
367 F. Supp. 3d at 1350, This is true even in cascs
where the prisoner has serious mental-health needs
that erv out for consideration. For example, the
consultation to Jaquel Alexander's disciplinary
proceeding in April 2020, afier he attempted to
jump the fence at Ventress, was as uscless as most
others: It listed an error code where it should have
indicated that he was on the mental-health
cascload: it said that his behavior was unrelated to
any mental-health issues; it declared that nothing
related to mental-health need be considered in
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determining his sentence: and it informed the
hearing officer that mental-health stall would not
be present for the hearing, See Pls. Ex. 3296 at
ADOC317817. Although by that time Alexander
had been diagnosed with a serious mental illness,
no indication that he had an SMI appeared on the
consultation. See id. With no information to
suggest that a restrictive housing placement might
be harmful to Alexander, the hearing officer
sentenced him to 45 davs in segregation, where he
hanged himsell three weeks later.

This will not do. Based on the evidence presented
at the omnibus remedial hearings, the court finds
that  ADOC's of  mental-health
consultations is still extraordinarily dysfunctional,
with egregious consequences for inmates with
mental-health needs. See Braggs, 257 F. Supp. 3d
al 1234, The consultations remain "little more than

svslem

1250a rubber stamp" for the disciplinary *1250 process.

Id. The dysfunction of this svslem conlinues to
expose mentally il inmates facing disciplinary
proceedings to serious harm.

13, Training

Finally, it appears that the issue of training could
be largely a success story. The evidence presented
at the omnibus remedial hearings suggested that
ADOC has taken real steps lorward in its
implementation of the (rainings previously
developed by experts for both parties. Dr. Bumns
testified that ADOC has implemented the
comprehensive mental-health training, the suicide
prevention training, the suicide risk asscssment
training. and several other training cumiculums
that it was ordered to conduct. and that current and
newly hired staff appear to receive these trainings.
See June 22, 2021, R.D. Tral Tr. at 48, 50-31, 33-
55: June 23,2021, R.D. Trial Tr. at 225-26.

There arc admittedly still some reasons for
concermn. In deposition testimony, Cheryl Price.
ADOC's A Deputy  Ce ioner for
Operations, said that she herself had not received
the comprehensive mental-health training and that
she did not know if the training had been provided
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To A St members who were required to receive
it. See June 1, 2021, R.D. Trial Tr. at 42. Under the
stipulated remedial orders currently in effect, all
staff who have any direct contact with inmates are
required to receive this training. See Phase 2A
Order and  Injunction on  Mental-Health
Identification  and  Classification  Remedy,
Attachment A (Doc. 1821-1) at § 1.1. That order
has been in place for more than three vears: that
Price had not received this training and did not
know who still needed to receive it gives cause for
concern about the extent to which training is
provided.

Similarly, a March 2021 spot audit of Ventress
noted that the facility's site program manager
"would benefit from training on the Suicide Risk
Assessment.” Pls. Ex. 3626 at ADOC3565532. As
Dr. Bums credibly testified. this is "somewhat
worrisome because that person will be overseeing
the other people and kind of setting the tone." May
26, 2021, R.D. Trial Tr. at 137-38; see also id at
54 (explaming that site program managers are "in
charge of mental-health services at a given
facility"). The evidence also raised questions

about the cument sufficiency of ADOC's
emergency  preparedness  drills  for  suicide
prevention:  several  psyvchological — autopsics

following recent suicides recommended that
traiming should be reinforced through emergency
preparedness drills. also known as "man-down"
drills. See Pls. Ex. 3295 at ADOC518575; Pls. Ex.
3302 at ADOCS518581; see alse Pls. Ex. 3263 at
83 (December 2019 audit of Donaldson indicating
that the audit team recommended Wexford "begin
planning and implementing man-down drills").

More broadly, dox tation of t has
been a  significant  challenge.  Wexford
acknowledged as much in a March 2020 letter to
the former Associate Commissioner of Health
Services. See Pls. Ex. 3323 at 5. According to
Wexford, "a lack of time and resources” placed it
in a position where it was able to train its stafl but
unable to document this training. See fd
(emphasis omitted), This lack of documentation
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creales serious problems for the tracking and
monitoring of training, and it must be corrected:
without reliable documentation, ADOC  and
Wexford run the risk that individuals who have not
received necessary training will fly under the radar
until after prisoners are harmed.

The trainings at issue are too important to go
undocumented: they are foundational to the proper
function of ADOC's svstem of mental-health care
and critical to prepare stafl to make decisions in
what could be life-or-death situations. For some

i fizaiy
15 'Y app

traini the e

125171251 Emergency preparedness drills are necessary

to prepare stafl to intervene in suicide attempts
and take life-saving action in a moment when
every second counts. See June 4, 2021, R.D. Trial
Tr. at 64-65. Other trainings arc necessary to
minimize the risk that mentally ill prisoners ever
reach this point. Comprehensive mental-health
training, suicide prevention training, and suicide
risk assessment training all operate to instruet stafl’
to recognize prisoners’ mental-health needs in
order to facilitate a response that is proportionate
to the urgeney and severity of those needs. See id.
at 22-23, 54-55, 57. Recent failures to respond
appropriately to indicators of current mental-
health nceds. particularly signs of possible
suicidality, reflect an ongoing need for this
training to be received and reinforced. See. eg.,
May 24. 2021, R.D. Trial Tr. at 66 (the day before
he committed suicide, Jaquel Alexander was not
placed on suicide watch after he verbalized suicide
ideation); i at 44-43 (Laramic Avery was not
placed on suicide watch or diverted from
segregation afler he twice stated that he did not
have much to live for). In light of the need for
training to provide a stable foundation for the
provision of mental-health care across all other
arcas of liability, the court will order a few
remedial provisions in this area, most notably with
regard to documentation. But for the most part. the
court finds the evidence presented at the omnibus
remedial hearings encouraging.

D. Failure to Comply with Orders and Policies
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"¢ deiehdants argue that ADOC stafT should be
given broad discretion to determine how best 1o
bring the system into constitutional compliance,
The court recognizes the importance, both under
the PLRA and in ensuring that relief is practical,
of deferring to those who know the system best
and building fexibility into the remedy. However,
in certain areas. the plaintiffs have presented
compelling  evidence of years of ongoing
constitutional violations and ADOC's failure to
make any p towards li . In those

i
areas, the court cannot risk leaving unfettered
discretion to the department. Experience has
proven that ADOC either cannot or will not take
the steps necessary to improve in these arcas, a
history that demands that the court enter more
intrusive relief.

7 The relevant question in considering whether
reliefl ordered under the PLRA is overly intrusive
is "whether the same vindication of federal rights
could have been achieved with less involvement
by the court in directing the details of defendants’
operations.” Armstrong v Schwarzenegger, 622
F.3d 1038, 1071 (9th Cir. 2010). That a defendant
has previously failed to comply with its own
policies, or with the court’s orders, may indicate
that the answer is no.

ADOC has a long history of failing to comply
with the remedial orders in this case. In the
liability opinion, the court noted that the
depariment  had  demonstrated  deliberate
indifference to the state of its mental-health care
svstem for vears, "in spite of countless reports,
emails, and internal documents putting ADOC on
notice of the actual harm and substantial risks of
serious harm posed by the identified inadequacies
in mental-health care." Braggs, 257 F. Supp, 3d at
1256, Indeed, ADOC failed to act to improve ils
provision of mental-health care until directly
prompted by the court, even while claiming credit
for actions it had not taken. During the course of
the  liability trial,  the  then-Associale
Commissioner of Health Services claimed that "a
new mental-health coding svstem  prohibiting
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placement of seriously mentally ill prisoners in
segregation was in the middle of a roll-out at the
time of her testimony in December 2016." Jd at
1262. However. this turned out to be untrue--"her
“1252 by the
testimony of two of her colleagues. who explained
that [the Office of Health Services] moved ten
mentally ill prisoners out of segregation into the
Donaldson RTU only after her testimony, and that
there was no official policy change." Jd.

1252repr i was  disputed

Two vears later, in the suicide prevention opinion,
the court found "ample evidence" that ADOC's
noncompliance continued. Brages v Dunn, 383 F.
Supp. 3d 1218, 1246 (M.D. Ala 2019)
(Thompson, J.). It pointed out that ADOC had
consistently failed to comply even with the

lial "the defendants agreed to
implement.," id. at 1278, and that it had
demonstrated "time and again” that it was unable
"lo ensure that its ground-level stafl comply with
directives from the top. not to mention with the
orders of this court,” id "The history of this case."”
the court concluded. "is replete with evidence of
directives given and corrective action plans
created that have been doomed to imelevance
because of a lack of follow-through to ensure the
directives were obeyed and the plans put into
action." fd.

These failures have continued through the
omnibus  remedial  hearings.  Indeed,  the
defendants” own witness. Meg Savage. testified to
what the court considers one of their more
egregious failures: she explained that in the three
vears that had passed since the court had ordered
the defendants to establish an agency staffing unit,
they had taken no steps whatsoever toward doing
s0, despite the fact that without the agency stafling
unit, the defendants could not determine the
number of correctional stafl positions currently
needed for ADOC's facilities to operate safely--a
necessary precondition for hiring sufficient stafl.
See June 16, 2021, R.D. Trial Tr. at 9-14.

62



Braggs v. Dunn

T 'oiRer Arcas. too. ADOC has declined to remedy
shortcomings of which it was plainly aware. Dr.
Burns identified a ber of dati

made prior to the suicide prevention hearing that
were repeated nearly verbatim in the most recent
reviews. And even with regard to the ecarliest
psvchological autopsies, she testified that there
was no indication that ADOC had incorporated

dations nto its

14 While the court does not rely on ADOCs

decades-long history of i mental-

health care to support the need lor relief in
this case, that history is nevertheless
noteworthy, As the court documented in its
previous monitoring opinion, see Braggs |
4383 F. Supp. 3d 1136, 1171-72 (M.D. Ala.
20200 (Thompson, L) ADOC's mental-
health care was found by o distniet court 1o
be constitutionally inadequate all the way
back in 1972, See Newmarr v Alabama
349 F. Supp. 278, 284 (M.D. Ala. 1972)
(Johnson, C.J.). vacated in part on other
grortcds, Newmare v Alabama . 522724 71
(5th Cir. 1975) ("The large majority of
mentally disturbed prisoners receive mo

( s logical that
such care is constitutionally inadequane”).

In a separate decision four years later, the
court lamented that "nothing hafd] been
done” 1o address the identified deficiencies
and that ADOC continued 1o violate the
Eighth Amendment by failing to provide
adequate mental-health care. See Pugh v
Locke . 406 F. Supp. 318, 324 (M.D. Ala.
1976) (Johnson, C.1), affd and remanded
steh mont. Newman v Alabama , 559 F2d
283 (5th Cir. 1977} cert. granted in part,
Jndgment nev'd in part on other grounds,
ated remanded sk none, Alabama v Pugh .
438 U.S. 781, 98 S.C1. 3057, 57 LEd2d
1114 (1978). In 1979, the district court
again  found that, despiie  monitoring,
“nothing ha[d] been done to comect the
situation” and placed ADOC ino a
receivership  that  lasted  untl 1988
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Newman v Stare af Ala. , 466 F. Supp, 628,
631 (M.D. Ala. 1979) (Johnson, C.J.). Just
four  vears after the court's oversight
terminated, however, vet another complaint
was filed alleging that the conditions for
mentally i1l inmates i ADOC's custody
had  deteriomated  to the  point of

lity. See Complaint (Doc.

1), Bradley v Haley . No. 2:920vT0-WHA
(MD. Ala. 1992) (Albrtton, J.). And
though by the end of monitoning in that
case, the monitor concluded that ADOC
had achieved "remarkable” progress, see
Bradley Final Monitoring Report (Doc.
2133-3) at 1, 4, 6, Braggs v Dwn , No.
l4evB0I-MHT (MDD, Ala.  2018)
(Thompson, 1) the court in this case
identified deficiencies in nine of the 11
areas in which ADOC had been found by
the Hradley monitor to have improved, See
generally Braggs, 257 F. Supp. 3d at 1171,

1253%1253

The cumulative result of all these failures. as the
court made clear during the omnibus remedial
hearing, is that the court is unable to relyv on
ADOC's willingness and ability to self-correct.
See June 29, 2021, R.D. Trial Tr. at 133, Instead,
for at least those areas that remain the most
problematic, the court finds it necessarv to order
more detailed and specific provisions. As the court
said before. paraphrasing Dr. Burns's testimony.
such specificity is necessary "when vou're dealing
with a gross lailure to comply or failure to comply
over a long period of time." June 2, 2021, R.D.
Trial Tr. at 181.

Similarly, the court finds that provisions requiring
documentation are particularly important in light
of the longstanding nature of ADOC's
pliance. The defend have argued that
some of the deficiencics that the court identified
may well have been "documentation issue[s]”
rather than failures to comply. June 29, 2021, R.D.
Trial Tr. at 96. As both Dr. Bums and Mr. Vail
have explained. however, "in corrections, il vou
didn't write it down. it didn't occur.” May 27.
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O Trial Tr. at 121-22: see alse May 24,
2021, R.D. Trial Tr. at 102. If ADOC really is
making progress, adequate doc I is
necessary for it to get eredit for its improvement.

The history of this case also demonstrates that
there i1s a disconnect between policies that are
implemented at a system-wide level and what is
actually happening on the ground i ADOC
facilities. Indeed, the court at one point described
ADOC's failure to comply not only with the
court's directives, but with its own policies, as "a
severe, ongoing dysfunction in the system.”
Braggs. 257 F. Supp. 3d at 1264. To give just one
in March 2019, ADOC Deputy
Commissioner Charles Danicls announced a
directive generally prohibiting the release of
watch  directly 1o

example:

inmates  from  suicide
segregation, see Brages. 383 F. Supp. 3d 1218,
1273 (M.D. Ala. 2019) (Thompson, J.), vet a
mental-health provider later reported to an auditor
at Ventress Correctional Facility that inmates were
sent to suicide watch to segregation "as a matter of’

course." Pls.” Ex. 3320 at 1.

Adequate doc ion is necessary lo correct
this disconneet. As Vail testified. "documentation
provides for accountability." June 1, 2021, R.D.
Trial Tr. at 46. "[1]f vou're trving to figure out if
ADOC is making progress.” it is vital that vou
have records of the actions that were taken and
decisions that were made, when, and by whom. /i,
Without adequate documentation, the court
believes that the department will continue to
struggle to cnsure that remedies are being
successfully implemented.

Finally, ~ADOC's  persistent
correctional stafl raises doubts as to whether it is
capable of implementing relief” in multiple arcas
simultancously, thereby heightening the need for
thorough documentation. ADOC's shortage of
staff has reduced it and its mental-health vendor to
a constant state of “robbing-Peter-to-pay-Paul’

shortage  of

borrowing; to implement relief in one area, it must
divert staff from another. all with the goal of
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triaging—that is. maximizing the number of
surviving inmates. As Wexford explained 1o
ADOC, when it "had resources available to
conduct training--but not enough to document the
training—we went ahead and trained anyvway.

1254 prioritizing educated, competent *1254 stalf above

recordkecping.” March 2, 2020, letter from
Wexford to ADOC (P-3323) at 5. Similarly, in
order to provide adequate crisis monitoring,
Wexford diverted staff from other tasks,
“disrupt[ing] all routine mental-health caseload
activities to address the immediate and more
serious needs of inmates in crisis.” /d at 3. Given
this history. the court is concemed as to whether
ADOC can sustain the progress it has made in
certain arcas while also implementing the court's
orders designed to address deficiencies in other
arcas. In other words, it is simply not enough for
ADOC to sav that it has achieved compliance in
one area: the critical question. as stated. is whether
it can achieve and sustain adequate compliance in
various areas simultancously, The history of this
case strongly suggests that, because of
longstanding and severe understaffing, it cannot,
Documentation may thercfore be necessary even
in areas where ADOC has made the most
progress, so as lo ensure that thal progress docs
not erode once ADOC tums its attention to other
matters.

E. Timeframes

Closely related to the defendants’ request for
broad discretion is the issue of timeframes. In a
number of arcas of liability. one or both of the
partics propose provisions requiring that certain
actions be taken within definite timeframes. The
court rejects these proposals in many instances,
even when they come from both partics. In a few
instances. however, it does adopt specific
timeframes. While the provisions containing these
timeframes may be more intrusive than ones with
more open-ended language, such as "as soon as
possible," "within a reasonable timeframe." or
indeed no temporal restriction at all, the court
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-'- - ‘hnun. +
"Tiids Them to be necessary. narrowly tailored. and
the least intrusive means that will correct the
constitutional violation at issue.

Numerous factors support the court's finding that
the few provisions it orders containing specific
timeframes are necessary. narrowly tailored. and
minimally intrusive.

8First, most, il not all, of the provisions in
question are adopted from interim orders to which
the defendants have previously agreed and, in
some cases, which the defendants again propose in
their proposed remedial order. "|[Wlhere ... the
provisions of relicf ordered by a court arc adopted
from an agreement jointly drafied and reached by
the parties. it is compelling evidence that the
provisions comply with the needs-narrowness-
intrusiveness criteria." Braggs, 383 F. Supp. 3d at
1253, The fact that the defendants had a hand in
drafting and fashioning the language of a
provision when it was stipulated, while not
disposilive. is certainly an indicator that the
provision is necessary, narrowly tailored, and
minimally intrusive.

Second, although the defendants maintain that
these provisions are no longer necessary, evidence
of current conditions reflects that the defendants
have not complied with these provisions
consistently. Many prisoners continue not o
receive care within the limeframes required by
court order and ADOC’s own policies. ADOC's
failures to comply with these provisions while
ordered to do so is significant evidence that these
failures would continue in the absence of an order.
Moreover. as explained above, ADOC's severe
shortage of correctional staff has hampered its
ability to implement and sustain reliel in multiple
areas at the same time, Therefore, even assuming
that ADOC were to improve the timeliness of its
responses in certain areas, the question would
remain as to whether it could sustain that progress
while making improvements in other arcas despite
severe staffing shortages. No resort to ‘robbing-
Peter-to-pav-Paul.”
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1255%1255

Third, credible expert testimony offered by either
or both sides underscores the necessity
compliance with these provisions and ties ADOC's
observed failures to apply these provisions lo

b ial harms to pn with mental illness
and to the constitutional violations that the court
has found.

of

In sum, where the court orders that the defendants
must comply with specific timeframes, it does so
only after careful consideration of the history of
this case. evidence of ADOC's recent practices,
and the expert testimony of both sides and a
determination that no less intrusive means would
be sufficient to redress ADOC's constitutional
violations. Morcover, the court anticipates that its
specification of these timeframes will allow the
to obtain rel or termination of
the ordered provisions ecarlier than it would

Aifasid.

otherwise. This is for two reasons. First, a specific
timeframe better enables the monitoring team lo
determine whether ADOC is in compliance with a
given provision, and makes it more difficult for
the plaimiffs 1o dispute compliance. If the
compliance team is able to report with reasonable
certainty that ADOC is compliant with a provision
and can sustain that compliance. the court will.
upon request, take up the issue immediately.
Second, a specific timeframe provides clear notice
to the defendants of what, exactly, is required of
them. thereby ensuring that there will be no period
during which ADOC struggles to determine what
constitutes a reasonable amount of time for taking
required action, and no possibility that it will be
caught unaware by a determination by the EMT
that it is out of compliance with the provision,

Moving forward, the clarity of these provisions
will best enable the monitoring team to monitor
the extent of ADOC's failures and successes and
allow the court and the parties to take appropriate
action.

F. The Effects of COVID-19
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T e Detember 2020 opinion setting out the
process for the omnibus remedial hearings, the
court noted that it would consider "the effects of
COVID-19" in determining the omnibus remedy.
Braggs v. Dunn, 2020 WL 7711366, at *8
(M.D.Ala. Dec. 29, 2020). As the court said then,
the outbreak of the COVID-19 pandemic "seized
and disrupted the progress of this suit as it has the
quotidian rituals of all of our lives," and it was
necessary to take this disruption into account both
in the procedures by which the final remedy for
this phase of the liigation was determined and m
the substance of that remedy. /d. at *3. The court
recognized that the pandemic had not only
affected the litigation history leading up to these
proceedings, but also had the potential to affect
the appropriate scope of relief or to require certain
temporary alterations of the remedy during the
course of the pandemic.

In practice, COVID-19 had two

-1 dial d

principal effects

on the p 2 Ives,
both of which created complicated evidentiary
issues related to the court's consideration of
whether particular proposed remedial provisions
were necessary under current conditions. The first
was a problem with the discovery of evidence for
the proceedings. Because of ADOC's concems
about the transmission risk involved in conducting
site visits and inmate interviews, the plaintffs’
expert Dr. Burns was sharply limited in the extent
to which she could conduct these forms of
evidence gathering, By agreement of the parties,
Burns was the only plaintiffs” expert permitted to
conduct site visits, and she was limited to visiting
four facilities for short periods of time: up to eight
hours each at Donaldson and Bullock. and
generally up to four hours cach at St. Clair and
Tutwiler. Se¢ Joint Discovery Plan (Doc, 3098) at
Facility Inspection and Inmate
Interview Protocol (Doc. 3098-1) at 1. While on-
site, the only inmate interviews permilted were
three- or five-minute cell-front interviews through
a cell door with appropriate social distancing.
although Bums was allowed to identify prisoners
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during her visits for follow-up interviews by
videoconference. See  Facility Inspection and
Inmate Interview Protocol (Doc, 3098-1) at 2-4.

The defendants argued, and their expert Dr.
Metzner testified, that, through no fault of Dr.
Burns. these limitations precluded her from
devel credible about the provision
of mental-health care across the ADOC system,
which Metzner said he believed required. among
other things, three-day site visits. See July 1, 2021,
R.D. Trial Tr. at 43. Given the particular history of
this litigation, the court disagrees; indeed, it found
Burns's testimony generally credible and reliable.
including her opinions regarding the provision of
mental-health care in ADOC facilities on a
svstemic level. That is because the evidentiary
record of this case was not a tabula rasa when the
omnibus hearings began. The court found long-
standing and syvstemic deficiencies in its liability
opinion, and it reaffirmed in various subsequent
remedial opinions that many of these problems
continued to exist. On top of those persistent
deficiencies, as discussed above, there is the

alarming history of ADOC's failure to follow the
court's orders and its own policies and regulations.
The recurrence of these same  svstem-wide
problems in the facilities Burms visited and the
records of the prisoners she interviewed amounted
to compelling evidence that these issues continue
to plague ADOC's provision of mental-health care.
The fact that correctional  understalTing
"permeate[s|” the inadequaci m  ADOC's
mental-health care svstem and continues to be a

grave problem at every major facility except
Tutwiler and Hamilton further supported the
credibility of Burns's opinions that the deficiencies
she wi were rather than
isolated. Braggs, 257 F. Supp. 3d at 1268,

lic

The second evidentiary problem that the COVID-
19 pandemic caused had to do with the question of
what evidence was most helpful for understanding
how conditions in ADOC facilitics will change as
the pandemic wanes. Since March or April 2020,
ADOC, like many institutions, has been operating
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“Th"some ways rather differently from what it did
before. For instance, group therapy sessions and
face-to-face counseling became more complicated
to conduct safely, and they may have been all but
impossible in the carly stages of the pandemic
when little was known about the virus and the
availability of vaccines was a distant hope. But
pre-pandemic evidence, at this juncture, is
increasingly out of date: several of the ADOC
Office of Health Services™ facility-wide audits,
which the plaintiffs argued need updating because
of the amount of time that has passed, were
conducted in late 2019. See, e.g.. Pls. Ex, 3271
(Kilby OHS Audit from November 2019). In other
words, the court faced the question of how to
assess current conditions given that nearly the last
vear-and-a-half were conditions under COVID-19.

That is a question without an ecasv answer. The
court therefore adopted what it believed to be a
reasonable approach. As to a given remedial arca,
when conditions during the pandemic appeared
similar to the conditions that existed before the
outbreak of COVID-19. the court took recent
conditions as indicating how that aspect of
ADOC's mental-health care is likelv to operate in
the future. But when conditions appeared to have
the court
conditions

worsened during the pandemic,
considered whether pre-pandemic
suggested that the worsening was due to COVID-
19, and if so whether the problem would likely be

1257resolved as the pandemic wanes. As a *1237

hypothetical example, the court would be hesitant
to find that the provision of individual counseling
remained deficient based solely on evidence that
counseling sessions were inconsistently provided
in November 20200 without evidence that they
were also provided inconsistently in November
2019, This hesitancy gave appropnate {Texibility
and deference to ADOC in responding to the
exceptional threat that the COVID-19 pandemic
posed to prison inmates and staff,

9 That said, this flexibility has certain limits.
COVID-19 does not grant ADOC carte blanche to
provide inadequate mental-health care for the
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duration of the pandemic. The Eighth Amendment
does not have a force majeure clause. Events since
March 2020 have not lessened the mental-health
needs of prisoners in ADOC's custody: indeed. the
stress and uncertainty caused by the pandemic
have likely heightened those needs. Though it may
be more difficult to provide certain kinds of
mental-health treatment under such conditions, a
prison svstem could not constitutionally pause
such treatment for the length of the pandemic,
which has now lasted well over a year and which
has no end clearly in sight,” Thus, while the
weight given to evidence of conditions during the
I ic wvaried dependi on  how those
conditions ¢ 1 to p il mental-
health care in the ADOC system, the court in all
instances looked to the totality of the evidence--
including  evidence of recent  conditions—to
determine  whether each particular remedial
provision  was under  current
circumstances.

necessary

15 For similar rensons, the court declined 1o
adopt the defendanis’ request that it gram
the monitonng feam power Io waive
remedial provisions duning a pandemic or
similar unforeseen circumstances. Instead,

difficuliies  posed by

wircumstances should be taken into sccount

the these

when assessing ADOC's compliance with

these provisions and whether any non-

further remedial action.

under such

Tequires

*kk

This concludes the second part of the court's
omnibus remedial opinion. One part follows,

DONE, this the 27th day of December, 2021,
PHASE 2A OMNIBUS REMEDIAL OPINION
PART 111,

I. INTRODUCTION...1258

1. REMEDIAL PROVISIONS AND PLRA
FINDINGS...1259
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I. INTRODUCTION

As stated previously, this opinion is divided into
three parts. This is the third part, which discusses
the partics” proposed provisions, the relief that the
court orders and its reasons for doing so, and the
courl’s PLRA findings. The courl anticipates that
the monitoring team mav use this part as a
reference guide to better understand the intricacies
of the order. Both deal with the following areas of
liability, in the following order: correctional
staffing:  mental-health  staffing:  restrictive
housing; intake; coding; referral; confidentiality;

123071250 treatment teams and plans; psychiatric and

therapeutic care: suicide prevention: higher levels
of care; discipline; and training,'

II. REMEDIAL PROVISIONS AND PLRA
FINDINGS

A. Correctional StafTing
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The currently operative 2017 understaffing
remedial order requires the ADOC to have "fully
implemented the Savages’ correctional staffing
recommendations” by February 20, 2022, Phase
2A Understaffing Remedial Order (Doc. 1657) at
3. As discussed previously, the recommendations
that must be "fully implemented” by that date
include: (1) hiring for the 3.826 full-time-
correctional  staffing  positions
necessary to fill the "mandatorv” and "essential™
posts deseribed in the stafling analysis: (2)
undertaking "another staffing analysis ... for every

equivalent

facility"; and (3) creating an "agency stafTing unit"
to "implement| | and enforee| | ... any changes
resulting from" the Savages™ analysis, Savages’
Report (Doc. 1813-1) at 20, 100, 121-33. It 1s
clear at this point that at least the first of these
requirements is out of reach. Overall correctional
staffing numbers in ADOC's svstem have barely
increased in three vears, and the system has filled
less than half of the positions necessary to meet
the requirement of 3,826 full-tlime-equivalent
officers. This failure must be considered in the
context that, despite the court's instruction in 2018
that “"the defendants are not to  delay
implementation until the last minute. but are to
begin immediately and swiftly upon receiving” the
Savages’ recc lations, the defendants had, at
the time of the 2021 omnibus hearings, taken no

steps whatsoever toward complving with the
second and third requirements. Braggs v Dunn,
No. ldev601-MHT, 2018 WL 985759, at *3
(M.D. Ala. Feb. 20, 2018) (Thompson, J.).

a. The Parties’ Proposed Provisions

To remedy ADOC's continued. extraordinary
correctional understaffing, the plamntiffs propose
mamly that the court maintain the existing
February 2022 deadline. See Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§2.1.1, In the altemative, if the court modifies this
deadline, the plaintiffs ask that benchmarks be
imposed on the ADOC's compliance to ensure that
another three-plus vears do not pass with minimal
progress made and with no intervening points at
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Which 1iaT lack of progress might be reviewed by
the court. See Pls.” Post-Trial Br. (Doc. 3370-1) at
342-44, The plantifis propose that these
benchmarks  should prioritize  correcting  the
staffing deficiencies at ADOC's mental-health
hubs, intake facilities, and restrictive housing units
first, but they do not propose specific benchmarks
bevond that general suggestion of structure. See
id.

The defendants propose that no relief is necessary.
See Defs.” Post-Trial Br. (Doc. 3367) at 58-59. In
the altemative, they propose two modified
deadlines for fixing its correctional stalTing
deficiencies, as well as new mtervening dates for
creating the agency staffing unit and completing
the updated stafling analvsis. See Defs.” Revised
Correctional Staffing Proposal (Doc. 3351) at §§
2.1.1-2.1.7. The first of these deadlines would
require the ADOC to reach critical minimum
staffing by, at the latest, December 31, 2023. See
id. at 6. The latter of the deadlines would require
the ADOC to fill 83 % of the mandatory posts
described in the updated stafTing analvsis by July
1. 2025, See id In light of Meg Savage's
testimony that meeting critical minimum staffing
1260should generally #1260 mean filling all mandatory
posts, see June 15, 2021, R.D. Trial Tr. at 122-27,
it is unclear how these two deadlines would work
together: Filling critical minimum posts should
require more stall than filling 85 % of mandatory
posts. The ADOC's proposal contains no timeline
for it to fill any of the essential posts—ihe
positions necessary for "normal operations.” June
16, 2021, R.D. Trial Tr. at 41-42. It also does not
include any adjustments to the operation of ADOC
facilities during the four vears before it would
under its proposal achicve 835 % of the staffing
level at which, according to Savage, the prisons
could safely operate in a non-lockdown status.

b. The Court's Ordered Relief
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correcting ils severe correctional understaffing in
the four vears since the liability opinion, the court
will extend to July 1, 2025, the deadline for filling
all mandatory and essential posts prescribed in the
most recent stafTing analysis in effect at that time.”
This extension grants the defendants’ request for
another four vears from the time of the omnibus
remedial hearings to achieve the level of stafTing
necessary o safely conduct normal operations,
including programming, recreation, and other
activities "as prescribed in all policy and
procedures.” June 16, 2021, R.D. Trial Tr. at 41-
42, Given the exceptionally slow pace of progress
the ADOC has made over the past four vears, the
court finds that this deadline is the carliest date
with which it is realistic to expect the department
may be able to comply.

However, when the amount of work (much of
which should have been done vears ago) ADOC
must put into achieving adequale correctional
staffing is considered, July 2023 is just around the
comer. Time is of the essence. Every week and
month is dear. The court. therefore, agrees with
the plaintiffs that it is necessary to impose certain
inter "point|s] of
reference” against which ADOC's progress may be
assessed. Benchmark, Merriam-Webster Online
https: /fwww.merriam-

webster.com/dictionarv/benchmark  (last  visited
December 21, 2021). In deference to the ADOC,
the court will not attemptl to prescribe these
benchmarks itself’

Aafand. 5
in o

int h 1 i that is.

Instead, it will order the
I with the Savages, lo
propose realistic benchmarks for the level of
comrectional  staffing  ADOC  will attain by
December 31 of 2022, 2023, and 2024, These
benchmarks should be achievable for ADOC,
should appropriately prioritize filling mandatory
posts and staffing the mental-health hubs and
intake facilities, and should put the ADOC on
track to comply with the court's order to fill all

10 The court will adopt a hyvbrid of the timeli
proposed by the defend and the plaintiffs. In
light of ADOC's minimal progress

toward
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"Ohed Tmposed. ADOC will be required to submit
status reports to the court regarding its progress
towards meeting them.

The benchmarks need not be enforceable. They
are merely meant as a means of measuring
ADOC's progress towards filling its mandatory
and essential posts by 2023, so that the court and
the parties can determine it ADOC is falling
behind and take appropriate action immediately.

By assessing ADOC's progress aganst the

1261 benchmarks, the court and the parties will *1261

decrease the chances that, come four years from
the omnibus remedial hearings. they will have 1o
scramble to ensure that ADOC complics with the
court's correctional staffing order or. worse, to
extend the deadline for doing so by another four
wvears. It is unfortunate that, in all likelihood, eight
vears will pass from the time of the court's liability
opinion before ADOC achieves the staffing it
needs to provide inmates the care that the
constitution requires. Twelve vears would be
beyond the pale.

To facilitate meeting these deadlines and
benchmarks, ADOC should also create its agency
staffing unit and work with the Savages to update
the staffing analvsis as soon as possible afler the
issuance of this order” The defendants’ proposal
also contans a provision requiring ADOC to
revise the format of its correctional stafling
reports: while this may be necessary, the court will
not order ADOC to do so now. If the monitoring
team determines that alterations to the format of
ADOC's reports would aid the oversight of its
compliance with these deadlines. the coun
anticipates  that the defendants  will  work
collaboratively with the monitoring team to make
those adjustments. Per the Savages™ analysis from
March 2021, Basic Correctional Officers (BCOs)
should not fill and may not be counted for any
armed post, and so-called Correctional Cubicle
Operators (CCOs) should not fill and may not be
counted for any position other than "secure control
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room posts with no direct inmate contact."
A of Posting Assi ts (Doc. 3151-
1)at6, 8.

c. PLRA Findings

The deadli hmarks deseribed above
are necessary to comect ADOC's  extreme
correctional understaffing, which continues to
place mentally ill prisoners in ADOC's care al a

and |

substantial risk of serious harm for the reasons
discussed above. Because these deadlines require
only that ADOC fll the positions that its staffing
expert Meg Savage credibly testified are necessary
for safe, normal prison operations, they are
narrowly tailored to cormecting the understaffing
violation found by the court. And because the

rks are not requi but merely

points ded to facilitate the
defendants” compliance with the court's order,
they are the least intrusive way of ensuring that
the violation is corrected. Accordingly, the court
finds that the deadlines and benchmarks set forth
above are narrowly drawn, extend no further than
necessary lo correct the correctional understaffing
violation found by the court, and are the least
intrusive means necessary to correct that violation.
See 18 US.C. §3626(a)(1)(A).

1

However, while these deadlines and benchmarks
are necessary to correct the understaffing
violation, the court finds that they are not
sufficient to do so. As explained above. ADOC
has had four years to fix its correctional officer
deficiencies since the court found that ADOC's
"severe” understaffing. "combined with chronic
and  significant  overcrowding," an
"overarching issue| | that permeate|s| each of the"
court's other liability findings. Braggs, 257 F
Supp. 3d at 1268, In that time, the system-wide
staffing numbers have barely moved. Less than
hall of the mandatory and essential posts
identified by the Savages are currently filled.
ADOC remains far from filling even the
mandatory positions, which comprise the vast
majority of the mandatory and essential posts

was
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"Uésehbed in the Savages™ stalTing analysis and
which, per that analysis and Meg Savage's
testimony, are so critical that facilities should lock
down if they are not filled 100 % of the time. See
June 15, 2021, R.D. Trial Tr. at 127-29.

1262%1262

The consequences of this extreme understafTing
have been catastrophic, just as they were [our
vears ago at the time of the court’s liability
opinion. Suicide watch hours have shot up more
than 4,000 % above the levels anticipated in the
mental-health vendor's contract because the
absence of sccurity stafl’ causes temifying
conditions to proliferate in the prisons, leading to
psychological  deterioration,  and

suicidality.  Inmates celled

anxiety,

ultimately in
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ADOCS517730-58.  Officers at St. Clair
acknowledged that this lack of out-of-cell time
was due lo insufTicient correctional staff, See May
27. 2021, R.D. Trial Tr. at 118; May 28, 2021,
R.D. Trial Tr. at 186-87. Units operate without
enough officers to get an mmate out of his cell
even in the event of a mental-health emergency.
See Pls.” Ex. 4269 at ADOC588534: see also June
16, 2021, R.D. Trial Tr. at 195. This problem was
reflected in the death of Charles Braggs, who
hanged himself in his cell an hour afler a nurse
asked correctional officers to bring him to the
infirmary, See Pls.” Ex. 3284 at 5. Mental-health
treatment is nearly non-existent, including for
inmates with serious mental illness, in part due to
the lack of correctional stafl. Clinical encounters
are missed for lack of correctional officers to bring

envir including t envir
like the SU and SLU. cannot get out of their cells
and are unable to receive necessary mental-health
interventions due to a lack of correctional stafl,
See. e.g., Pls.” Ex. 3310 at ADOC346882: May
25, 2021, R.D. Trial Tr. at 140-44; see also Pls.”
Ex. 3347 at ADOCS553738. The resulting degree
of isolation in these units is akin to or worse than
segregation is meant to be under ADOC policy
and the court's orders—a disquieting irony as the
SLU in particular is intended to provide a
diversionary unit for mentally ill inmates to avoid

subjecting them to the harm caused by
segregation. At the same time, dormitory
environments are unsafe even in the most

intensive treatment units: Tommy McConathy was
raped in the grievously understaffed RTU at
Bullock, which sometimes operated with no
officers whatsoever on the domitory floor. See
Pls.” Ex. 3403 at ADOCS558777. May 28, 2021,
R.D. Trial Tr. at 157-58.

Perhaps the most dangerous effects of this severe
understaffing arc in the restrictive housing units,
where most suicides in ADOC facilities occur.
Inmates go weeks without any out-of-cell exercise
time at all, exacerbating the mental-health effects
of eg. Pls” Ex. 3921 a

isolation.  See,

casetext

to app See, e.g., May 25, 2021,
R.D. Trial Tr. at 158-59,

Morcover, experts for both parties testified that the
only way to operate scgregation units safely given
the known risk of decompensation and suicide on
those units is to have correctional stafl’ perform
cell-by-cell security checks twice an hour, 24
hours per day, for every occupied segregation cell
to check on the inhabitant. The court explained in
the liability opinion that these checks are
"necessary to keep prisoners safe from self-harm
and suvicide.” and it based its finding of
constitutional deficiencies in segregation in part
on Vail's assessment of ADOC logs "that
suggested that no segregation checks were done
for multiple hours." Braggs, 257 F. Supp. 3d at
1244, Vail credibly testified n the omnibus
remedial  hearings that this  secunty-check
requirement is one of the most important
obligations of correctional administration because
of how essential it is to keeping inmates safe. See
May 27. 2021, R.D. Trial Tr. at 206-07."

1263%1263

At its current stafling levels, ADOC cannot
consistently conduct these checks. As in the
liability trial. Vail again found many logs
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“Thdicating aps of multiple hours between security
checks. See May 27, 2021, R.D. Trial Tr. at 159-
61. Audits of ADOC's restrictive housing units
have Iy found pliance levels with the
required 30-minute security checks below 20 %,
The extraordinary degree to  which
compliance with this requirement puts inmates at
risk was illustrated by the case of Casey
Murphree, who was not found for hours after his
death until rigor mortis had begun. Had security
checks been conducted as required by ADOC
policy and this court's orders, Murphree's attempt

non-

to hang himself might have been noticed and
interrupted.

Considering the evidence discussed above and the
totality of the evidence presented during the 2021
omnibus remedial hearings, the court now finds
that--with the exception of the restrictive housing
unit at Tutwiler--ADOC"s restrictive housing unils
are unsalie for prisoners with mental-health needs.”
and that while the segregation provisions in the
parties” proposed omnibus remedial orders outline
a plausible long-term framework for the operation
of restrictive housing units once correctional
staffing levels nise, neither proposal is adequate to
address the serious risk of harm faced now by
inmates in segregation, No matter what provisions
the court might order regarding security checks,
mental-health evaluations, out-of-cell time, and
other arcas in which ADOC has failed to provide
adequate care. there is a substantial likelihood that
ADOC will be unable to comply fully until it hires
significantly more correctional staff—an object
that, by ADOC's projection, is vears away. Untl
then, ADOC's pattern of past noncompliance
offers little reason to expect that ADOC will
implement the provisions that the court orders
with the v that is v to protect
inmates in restrictive housing. where ADOC's
compliance or noncompliance is a matter of life-
and-death.

In light of this finding. the courl considered
ordering the defendants to close some or all the
restrictive housing units at its men's facilitics unul
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correctional staffing levels improve enough to
make it possible for ADOC to operate those units
safely, However, in deference to ADOC and to
ensure that the remedy intrudes no further into the
operations of the prison than is necessary 1o
address the risk of harm to inmates in segregation
caused by the svstem's present stafTing levels, the
court will instead order that ADOC must take
additional precautions to protect against the most
severe and immediate dangers (o inmates in
restrictive housing in the event that ADOC fails to
comply with the court's orders regarding security
checks, mental-health evaluations, out-of-cell
time, and other arcas in which ADOC has failed 1o

1264#1264 provide adequate care. This is not to excuse

noncompliance; it is simply to be realistic about
the extreme risks that ADOC's understalTing poses
to inmates in restrictive housing,

Al this time. the court will not dictate all of the
additional steps ADOC must take. Rather, because
the partics were not afforded the opportunity to
address this issue during the omnibus remedial
hearing, it will allow them to submit proposals as
to what interim measures arc necessary until
correctional staffing increases. Possible measures
might include hiring temporary observers to
monitor mmates in restrictive  housing  until
ADOC hires a sufficient level of correctional staff,
or temporanly reducing the ber of 1

that ADOC keeps in restrictive housing.

The parties’ proposals should also consider how
the safety needs of prisoners who require
protective custody will be addressed. and they
should further discuss how ADOC should manage
the dangers posed by prisoners who would present
a significant safety or sccurity risk in gencral
population. Part of the court's hesitation to order
the closure of any of ADOC's male restrictive
housing units stemmed from concern over what
would happen with these two groups of prisoners
—at the moment. ADOC uses restrictive housing
for both groups. The proposals should also suggest
means of ensuring that any prisoners moved out of
the restrictive housing units do not end up in

73



Braggs v. Dunn

"Tinctionally identical units: that is. units that offer

equivalently deficient levels of monitoring, out-of-
cell time, and treatment, In considering the
parties” proposals, the court will also adopt a plan
for how the reliel it orders may be modified if
ADOC meets the staffing benchmarks set forth
above. The goal is for ADOC to obtain sufTicient
correctional stafl to be able to safely run ils
prisons, including segregation units if it so
chooses. I ADOC's stafling levels begin to
improve such that it is able to meet the
benchmarks, its capacity lo oversce restrictive
housing units in a way that does not subject those
housed there to a serious risk of harm should
accordingly improve as well,

11 The court will order, however. that at least until
its correctional staffing improves, ADOC must
take certan steps to ensure that its stabilization
unit, suicide watch, and restrictive housing cells
remain suicide-resistant. Specifically, the court
will order that ADOC must check such cells for
suicide-resistance  before they receive new
occupants, and that it must conduct a thorough
check of all such cells at least once per quarter fo
verify that they satisfv every element of Lindsay
M. Hayes's Checklist for the "Suicide Resistant”
Design of Correctional Facilities (Doc. 3206-3),
which the court discusses in more detail below,
and which the parties previously agreed to use as a
means of gauging suicide-resistance. In addition.
the quarterly check must be documented.

The court finds this relicf necessarv given the
unfortunate reality that, until correctional staffing
improves, there will likely be lapses in the
observation of inmates in the stabilization unit,
suicide watch, and restrictive housing cells, These
inmates already face a heightened nsk of
decompensation and suicide. and therefore require
an additional layer of protection. The checks are
also narrowly tailored and minimally intrusive, In
recognition of ADOC's limited resources, the
court does not require it to conduct a documented
check of every clement of the Hayes checklist
cach lime a stabilization unit, suicide watch, or
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restrictive housing cell receives a new occupant:
rather, a more cursory examination of the cell for
tie-ofT points, visibility, and potentially dangerous
items will suffice.

To be clear, precautionary measures in addition to
1265the segregation provisions proposed *1265 by the
partics are necessary in light of the specific claims
presented in this case and the scope of the court's
remedial responsibilities with respect to those
claims. That does not mean that such measures are
the only adjustments that should be made
diately at this j to align ADOC's
operations with the stafTing levels it has, rather
than the levels it hopes to attain. Other claims
could require other adjustments; alleviating the
risk of harm to inmates with mental-health needs
in ADOC's segregation units is only what this
court can do to address this vast and multifaceted
problem.

This also is the only adjustment that is necessary
today. The court takes no position at this point on
what further remedies may be necessary in the
vears to come iff ADOC does not improve ils
correctional  staffing. The court emphasizes,
however, that. il progress on staffing continues to
be elusive, the defendants will have to consider
other modifications to ADOC's operations to make
the system capable of adequately p ing and
treating prisoners with mental illness. When a
State incarcerates some ol its citizens, il accepls a
coordinate obligation to provide them a certain
minimum of mental-health care. As experts for
both parties testified, there are ultimately two
ways o fix the problem of having too few stafl to
provide this minimal care to an inmate population:
stalfing can be increased, or the population can be
reduced. See May 28, 2021, R.D. Trial Tr, at 198-
99; June 17, 2021, R.D. Tnal Tr. at 98-100,
ADOC has options about how to proceed. But one
option it does not have is to throw up its hands and
declare the staffing chall
for minimally adequate mental-health care to be

100 INSUrme
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FSS’ETBTE" 'i‘hc Constitution affords ADOC great
latitude in the operation of its prisons, but it does
not permit that.

B. Mental-Health Staffing

Although ADOC has made more progress towards
remedying mental-health understaffing than it has
towards remedying correctional understaffing, its
progress is incomplete. According to the staffing
ratios developed by ADOC's consultants, which
indicate the minimum number of stafl needed to
treat any given number of inmates, five of
ADOC's 15 facilities have enough mental-health
staff to treat their current inmate populations. Yet
no facility is staffed at the levels called for by the
December 2019, mental-health staffing matrix,
which the parties developed, using the ratios, to
indicate the levels of mental-health staff ADOC
could expect to require in the coming vears. This
discrepancy 15 the result of the COVID-19
pandemic, in response to which ADOC reduced
intake from local jails, thereby reducing its inmate
population to abnormally low levels. When intake
resumes, ADOC will almost certainly require
more stafl in each of its facilities to provide a
constitutionally permissible standard of care.

Moreover, ADOC's lack of correctional staff has
prevented its mental-health stafl from treating
inmates as efficiently as its consullants assumed
when developing the stafling ratios, Therefore,
even in those facilities where ADOC has provided
the number of mental-health stafT called for by the
staffing ratios, more mental-health stafl are likely
needed.

a. The Parties” Proposed Provisions

In light of ADOC's limited progress in hiring
mental-health stafl. the plaintiffs propose that
ADOC must maintain levels of mental-health
staffing comsistent with or greater than those
called for by its consultants™ staffing ratios, see
Pls.” Updated Proposed Omnibus Remedial Order
(Doc, 3342) at § 2.2.3.2, subject to the following
adjustments and qualifications:
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+ StafTing levels shall not be less than those set

1266forth in ADOC's October 1, *1266 2020, contract

with Wexford. See id at § 2.2.2.

+ ADOC must change the staffing ratios for all
mental-health  positions other than Program
Managers and Clerks to ensure that they are filled
even when stafl are absent on vacations or sick
leave, See id at §§2.23.2.1-2232.2,

+ ADOC must keep filled the positions of Clinical
Director of Psychiatry, Director of Mental-Health
Services, Northern Regional Psychologist, Ceniral
Regional  Psvchologist.  Southem  Regional
Psychologist, and Ombudsman, see id. at § 2.2.1.

« "Each ADOC major facility must have at least
one (1) full-time equivalent ("FTE") licensed
Professional ("MHP"). Each treatment hub—
Bullock  Correctional  Faeility,  Donaldson
Correctional Facility, and Tutwiler Prison for
Women—must have at least two (2) FTE MHPs,
Each treatment hub must have two (2) MHPs on-
site for at least eight (8) hours per day every
business day. and at least one (1) MHP on the
weckends and holidavs." fd at § 2.2.3.1.

* "The ratio of CRNPs to psychiatrists must be
1.25:1 on a statewide bases, but not on a facilitv-
by-facility basis." Jd at § 2.23.2.3.

= All CRNPs working as mental-health staff must
be certified to work in psvchiatry. fd at §
22324

« ADOC's mental-health vendor may consider an
|associate licensed counselor] as a |qualified
mental-health profi 1] for 18 hs after the
start of his or her employment, provided that the
|associate licensed counselor] is working towards
li ¢ as an [li
During that time, the [associate licensed
counselor] can participate. as part of her training,
in suicide risk assessments conducted by an

d prof lor]
pro I

independently licensed [qualified mental-health
: = 1 il nd 1 R 1 A

P | or P )

mental-health professional such as a psvchiatrist,

psychologist, or CRNP. The |associate licensed
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I-nd'- cvan = vy 4
counsclor] cannot, however, complete suicide risk
assessments or conduet follow-up
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oversight of mental-health staffing  through

of mental-health staffing, reporting,

1
reey

alone. The |associate licensed counsclor's|
progress toward licensure must be assessed every
six months. If the [associate licensed counselor]
has not reached 600 hours of supervised time
toward licensure by the six-month assessment,
1.200 hours by the 12-month assessment, or
achieved licensure by the 18-month assessment,
the [associate licensed counselor] must no longer
be considered or counted as an [qualified mental-
health professional]. At all imes, no more than 10
% of [qualified mental-health professionals|can be
| iate li 1 lors| working towards
their 1 as [l 1 profi 1
counselors|. See id at § 2.23.2.5,

« All activity technicians to work two shifts per
dav during the week and at least one shift on
weekends, idl at § 2.2.3.2.6.

+ "ADOC and its mental-health vendor mayv
substitute [qualified mental-health professionals]
for psychologists on a facility-by-facility basis,
provided that the total number of [qualified
mental-health professionals] and psvchologists is
equal to or greater than the number would be if
applying the consultants’ ratios." /e at § 2.2.3.2.7.

+ "Implementation of the mental-health stafing

1267ratios must be reviewed *1267 by appropriately

qualified experts agreed upon by the parties or
selected by the EMT, with input and participation
of the EMT as it deems appropriate. Upon
completion of such review, the experts will make
rect dations, if v. for revising those
staffing ratios. The recommendations will be
provided to the EMT and to the Parties. The EMT
will receive mput from the Parties and will
determine whether and to what extent the experts”
rece ions are to be mpl ted." Id. at §

b0

The defendants propose that, because of the

and monitoring must also end." Defs.” Post-Trial
Br. (Doc. 3367) at 60-64, 64.

In the alternative, they propose that ADOC's
"mental-health vendor will fill the mental-health
staffing positions at cach ADOC major facility, by
program, consistent with the mental-health
staffing ratios recommended by [ADOC's
consultants]. within one hundred [and] twenty
(120) days of the Effective Date [of the court's
Phase 2A omnibus remedial order]" and that "
|bleginning one (1) year from the initiation of
monitoring, the EMT shall review the assigned
mental-health staffing ratios for the ADOC major
facilities under monitoring and make
if necessary, for revising those
stafTing ratios.” fd. at 60, 64-63.

Finally. both parties propose that ADOC shall
continue to submit quarterly mental-health staffing
reports to the court, and monthly reports to the
plaintifTs, as required by the Phase 2A Order and
Injunction on Mental-Health Understaffing. See
Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at §§ 15.1-15.2: Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at §§ 2.2.2-
223,

b. The Court's Ordered Reliel

12 The court will order, as both sides propose. that
ADOC must maintain levels of mental-health
staffing consistent with or greater than those
called for by its consultants’ staffing ratios. To
ensure that the ratios are accurate, the court will
order, as the defendants propose, that the EMT
must review the ratios beginning one year from
the initiation of monitoring and. if necessary,
make recommendations for revising them.” In
reviewing ADOC's compliance with the staffing
ratios, the court notes that the EMT may allow
ADOC to substitute qualified mental-health

T AL

progress they have already made, no dial
reliefl is necessary--including the relief that the
court has alrecady ordered--and that "[a]ny

casetext

p for psvchologists, and associate
licensed counsclors for qualified mental-health
professionals, subject to the conditions that the
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12caplamtines propose.” The court *1208 credits Dr.
Burns's testimony that these substitutions will not
hamper the provision of care. See June 4, 2021
R.D. Trial Tr. at 48-51.

The court will also order that ADOC must achieve
the staffing levels set forth in the staffing matrix
previously approved by the court by June 1. 2025,
see Phase 2A Order and Injunction on Mental-
Health Staffing Remedy (Doc. 2688), subject to
any subsequent modifications. The courl orders
this relief because, although in some of its
facilities ADOC has, according to the staffing
ratios, enough mental-health stall to serve its
current inmate population, the evidence presented
at the dial hearings i that it
will need more when intake retums to pre-
pandemic levels, and that it may well need more
currently, given its lack of correctional stalT.

on diat

Finally. in order to provide the defendants with as
much flexibility as possible while stull providing a
meaningful opportunity for oversight, the court
will order ADOC to work with the EMT to
develop report formats for mental-health stafTing,
and to submit reports to the court and the EMT on
at least a quarterly basis. However. given the
paramount importance of adequate mental-health
staffing to remedying the violations found in the
liability opinion, the court cannot allow ADOC to
put oversight on hold as it reformulates its reports.
Accordingly, until ADOC and the EMT have
finalized a new report format or else concluded
that the existing report format is adequate. ADOC
shall continue providing mental-health stafTing
reports as required by the Phase 2A Order and
Injunction on Mental-Health UnderstafTing (Doc.
2301 and Doc. 2301-1),

The court declines to adopt the majority of the
plaintiffs” proposed provisions because it does not
find them necessary on the basis of the current
record. There is no evidence, for instance, that the
staffing ratios fail to account for absences due to
vacation or sick leave: that the CRNPs currently
working as mental-health stafl are not certified to

casetext

251

562 F, Supp. 3d 1178 (M.D. Ala. 2021)

work in psychiatry: that the positions of Clinical
Director of Psychiatry, Dircctor of Mental-Health
Services, Northem Regional Psvchologist, Central
Regional  Psvchologist.  Southem  Regional
Psychologist, and Ombudsman are not currently
filled; or that there are not two full-time-
equivalent qualified mental-health professionals at
cach treatment hub. That said. the court takes
seriously the concerns that motivate the plaintiffs’
proposals--particularly the concern that there must
be sufficient qualified tal-health professional
at cach treatment hub to perform mental-health
evaluations for all inmates who need them, and the
concern that there must be sufficient activity
technicians in cach facility to [facilitate the
provision of out-of-cell time--and trusts that
should they prove prescient, the EMT will bring
the issue to its attention,

¢. PLRA Findings

The court finds it necessary to order ADOC to
maintain  levels  of mental-health  stafMing
consistent with or greater than those called for by
its consultants” stalTing ratios because those ratios
indicate the mini ber of stafl required 1o

1260treat any given inmate population. While *1260

ADOC has provided mental-health staffing at the
levels called for by the ratios in five of its 15
facilities, its limited progress does not obviate the
need for reliel. especially because its lack of
correctional staff has prevented its mental-health
stalf from treating inmates as efficiently as
ADOC's consultants assumed.

It is not enough, however, that ADOC maintain
sufficient stafT to treat its current. abnormally low
population; it must also take steps to prepare for
the increase in its inmate population that will
occur when intake 1 o pre-p [
levels. Therefore, the court finds it necessary to
order ADOC to continue to work towards
providing mental-health  staffing  at  levels
consistent with the staffing matrix, which the
parties developed as an estimate of ADOC's long-
term mental-health stafTing needs.

5}
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Wimﬁf-m'c courl [inds il necessary lo order
ADOC to submit mental-health staffing reports on
at least a quarterly basis so that the court and the
EMT can effectively monitor its progress. and
reduce the reliel ordered today as appropriate.

Each of these provisions is also narrowly tailored
and minimally intrusive. While ADOC must
comply with the stafTing ratios, the court affords it
as much leeway as possible in making hiring
decisions by allowing it to substitute qualified
mental-health professionals for psychologists and
associate licensed counselors for qualified mental-
health professionals, as the plaintifls propose. And
while ADOC must work towards complying with
the stafling matrix, it need not achieve compliance
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1. Exceptional Circumstances

The concept of so-called “exceptional” or
" ing" ci :cs appears al various
points in the parties’ proposals and in the
provisions adopted by the court today. Most
importantly, it describes the circumstances in
which an individual may be placed in segregation
directly from suicide watch or despite a clinical
contraindication for restrictive housing placement.
including a serious mental illness. Bevond the
definition of exceptional circumstances, there are
further questions as to how long a person may
segregation exceptional
circumstances permit such placement and what

remain  in when

conditions of confinement are required during that
| those issues will be discussed below.

immediately. Finally, while the court requi
ADOC to continue to submit quarterly mental-
health stafTing reports, it allows it the opportunity
to work with the EMT to modify the format of
those reports.

C. Restrictive Housing

ADOC's use of restrictive housing remains
seriously problematic. The department has failed
to define clearly the "exceptional circumstances”
that. as its own policies require, must exist if’ an
inmate with a serious mental illness is to be kept
in restrictive housing, 1t thereby keeps inmates
with serious mental illnesses in segregation under
any circumstances it sees fit. Morcover, ADOC
lacks a functioning process for identifving inmates
as contraindicated for restrictive housing. and
even when it does successfully identify signs of
contraindication, it fails to take them into account
when deciding whether to place inmates in
restrictive housing. Then, once inmates are in
segregation, it fails to provide sufficient out-of-
cell time and does not conduct routine mental-
health rounds. security checks. or periodic mental-
health assessments as required by court order and
internal policy. For all of these reasons. inmates in
ADOC's restrictive housing units currently face an
unacceptably high risk of decompensation, self-
harm. and suicide.

casetext

a. The Parties’ Proposed Provisions

The parties” final proposals for the definition of
exceptional circumstances are as follows:

1270° 1270

Plaintiffs: " "Exceptional Circumstance” refers to a
circumstance in which ADOC is unable to provide
an appropriate alternative placement to restrictive
housing (e.g.. an SLU). due to a lack of bed space.
for a prisoner with an SMI who needs to be placed
in a closed cell for disciplinary, investigative, or
preventative reasons, and whose placement in
general population would ereate an unacceptable
risk to the safety of any person.” Pls.” Updated
Proposed Omnibus Remedial Order (Doc, 3342) at

§1.9

Defendants: " “Extenuating  circumstance(s)’
means, as an exception to the general rule
disfavoring the placement of an inmate with a
diagnosed SMI in restrictive housing, a situation
where: (a) a salety or security issue exists
preventing placement of the inmate in alternative
housing (such as a SU, RTU, or SLU); or (b) a
non-safety or non-secunity issue exists and transfer
or transportation to alternative housing (such as a
SU. RTU. or SLU) is temporarily unavailable.
Examples of safety and security issues include an
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™ Part of Thsmasy Bears gy i
inmate's known or unknown enemies in alternative

housing or the inmate's creation of a dangerous
environment (to the inmate, other inmates. and/or
stafl) by his or her presence in altemative housing.
An inmate placed in a [restrictive housing unit] for
safety and security issues for seventy-two (72)
hours or longer will be offered at least three (3)
hours of out-of-cell time per day (which may be
congregate out-of-cell time) while he or she
remains in a [restrictive housing unit]. An inmate
placed in a [restrictive housing unit] for non-safety
or non-security issues should be removed from the
[restrictive housing unit] within seventy-two (72)
hours." Defs.” Revised Definition of "Extenuating
Circumstances” (Doc. 3314-1) at 2.

Both parties propose that inmates with serious
mental illnesses may not be placed in restrictive
housing absent an exceptional circumstance. see
Pls.” Updated Proposed Omnibus Remedial Order
(Doe. 3342) at § 12.2.1: Dels.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 12.2, and the
plaintiffs offer the following additional provisions:

+ "When a prisoner with an SMI is placed in [a
restrictive housing unit] due to an Exceptional
Circumstance, the person must be transferred to an
SLU, or to a mental health inpatient bed (RTU or
SU) il elinically indicated. within five (3) calendar
days." Jd. at § 12.2.2.

« "If a prisoner has an SMI and the need for
placement in restrictive housing arises, but no
Exceptional Circumstance exists, the prisoner
must remain out of restrictive housing or be
moved to Mental Health Observation in a crisis
cell until transport can be arranged to an SLU. or
to a mental health mpatient bed (RTU or SU) if
climcally indicated. This transport must occur
within five (5) calendar days.” /d at § 12.2.3.

b. The Court's Ordered Relief

13 The court will adopt the defendants” proposed
definition of exceptional circumstances, subject to
certain modifications, and will order, as both
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parties propose, that inmates with a serious mental
illness may not be placed in segregation unless an
exceptional circumstance applies.

The this alter
considerable discussion with the parties and with
defense expert Dr. Metzner. during which it
became clear that both parties”  proposed
definitions would vield identical results in most
instances. When a diversionary bed is available to
the inmate at issue—that is, when there is a bed

court  reaches conclusion

free, when immediate transportation to that bed 1s

1271 possible, and when placing the inmate in *1271

that diversionary unit would not present a safety or
sccurity  risk--both parties” definitions would
require  the prisoner to be diverted from
segregation.  Allernatively, no  safe
diversionary placement is readily available and the
inmate presents a safety or security risk in his or
her current housing. both partics would find that
exceptional  circumstances  exist  permilting
temporary placement in segregation.

when

The main point of difference between the
definitions would arise when no diversionary
placement is available but it is safe to leave the
inmate in their current housing—for example,
when an inmate has enemies in the only
diversionary unit with an available bed but could
stay in general population without safety or
security risk. In that situation. the plaintiffs’
proposal would have the inmate remain in place
until a different diversionary bed became
available, while the defendants” proposal would
permit ADOC to place the inmate i restrictive
housing during that time. The reason for this
disagreement, in Dr. Metzner's view, was the need
for "accountability” for prisoners™ misconduct.
July 2, 2021, R.D. Trial Tr. at 5-9. As Metzner put
it, "I don't think it's acceptable to say. okay. We
know vou did a rule violation. You just stay in
your normal housing until we can gel you to
alternative housing. That's a free pass." ld. at 8.
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"Ah"additional distinction is that the defendants’
definition, unlike the plaintiffs’. includes what is
in effect an order: It requires that all segregation
placements not caused by safety or security issues-
-for i from the lack

1 i
3

of immediately available transportation to a
diversionary unit--be limited to 72 hours. See
Defs.” Revised Definition of “Extenuating
Circumstances” (Doc. 3314-1) at 2. Furthermore,
ADOC would have to provide three hours of out-
of-cell time per day to any inmate placed in
segregation for safety- or security-related issues

who remained there longer than 72 hours, in effect
transforming the conditions of confinement to
non-segregation. See fe. Dr. Metzner testified that
the rationale for these limitations was that he
believes 72 hours is the amount of time that a
person with serious mental illness can remain in
segregation conditions without suffering scrious
psvchological harm, although he also testified that
inmates  who  are  otherwise  clinically

icags q

contr for segregation should not be
placed there even "for one minute." July 1. 2021,

R.D. Trial Tr. at 170-71.

It is difficult to square Dr. Metzner's testimony
that inmates with serious mental illness are not
harmed by segregation placements up to 72 hours
with the circumstances surrounding the death of
Casey Murphree. who had a serious mental illness
and killed himself within a day of his placement in
restrictive housing. The court also notes that
plamtiffs” expert Eldon Vail testified that the
accountability that Metaner described would
become less important as correctional  stafl’
received more training. As he explained, "officers
want to see people held accountable for bad
behavior," and "[1]f they don't understand what
drives that bad behavior in the case of someone
who is mentally il." they may resent diversionary
measures and "feel like people aren't being held
accountable. But the more they understand what
goes on in Ir which is bility in
some ways at a level that is far more powerful
than putting someone in segregation, then they're
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going [to] ... have a better understanding of what
the range of their job has now become." June 1.
2021, R.D. Trial Tr. at 35-36.

14 Siill, the court takes scriously Dr. Metzner's
concern  about  ensuring  accountability for
misconduct. As such. the court will generally
adopt the defendants” proposal. including the 72-
1272hour time limit for #1272 placements unrelated to
safety concerns and the requirement to offer at
least three hours of out-of-cell time to any inmate
to whom safety- or security-related exceptional
circumstances apply who remains in restrictive
housing longer than 72 hours. While this does not
place a specific outer limit on the amount of time
that a prisoner may stay in segregation under
exceptional circumstances, the duration will of
course be limited by the nature of the
circumstance  itself—once  the  exceptional
circumstance is resolved, there is no further
Justification for keeping the inmate in segregation.

15 In addition, the court will require significant
documentation of the out-of-cell time offered to
prisoners who remain in restrictive housing longer
than 72 hours under exceptional circumstances.
Every week, ADOC will be required to file with
the court and the monitoring team individual
reports on each prisoner who has been in
restrictive housing for longer than 72 hours under
exceptional circumstances during that week. These
individual reports should indicate the amount of
out-of-cell time offered to the prisoner each day.
the nature of the out-of-cell time (i.e. exercise.
group therapy, ete.), the exceptional circumstance
Justifving the prisoner's continued segregation
placement. and the date by which ADOC expects
that exceptional circumstance to be resolved. The
court frankly has scrious doubts about ADOC's
ability to offer the three hours of daily out-of-cell
time required by the defendants” proposal given its
present level of correctional understaffing, as
ADOC is currently unable to consistently offer
even the five hours of weekly out-of-cell required
for all mmates in segregation. Close observation
of this requirement is necessary to ensure that it

80



Braggs v. Dunn
U6 hol Become—like many of ADOC's existing
obligations to inmates it houses in segregation—a
right enjoyved on paper but not in practice.

The court does not adopt the plaintffs’ proposal
that, "If a prisoner has an SMI and the need flor
placement in restrictive housing arises, but no
Exceptional Circumstance exists, the prisoner
must remain out of restrictive housing or be
moved to Mental-health Observation in a crisis
cell." Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) al § 12.2.3, because
it is unnccessary in light of the court's present
order that inmates with serious mental illnesses

see

must remain oul of restrictive housing absent an
exceptional circumstance,

The court also does not adopt the plamtffs’

proposal that seriously mentally ill prisoners who

are placed in restrictive housing due to an
P

exceptional cin must be ir d to an
SLU within five calendar days, because it is made

largely lant by the defendants’ proposed
definition  of  "exceptional circumstances."
Although the defendants” definition  allows

seriously mentally ill prisoners who are placed in
restrictive housing for exceptional circumstances
related to safety to stay there for longer than five
days, it also requires those prisoners to receive at
least three hours of out-of-cell ime per day—an
amount of time that, according to Mr Vail,
alleviates the risk of decompensation significantly.
See May 28, 2021, R.D. Trial Tr. at 24. Indeed.
Vail testified that. when inmates receive more than
two hours of out-of-cell time per day, they are not
functionally in segregation. See id. at 18-19.

c. PLRA Findings

A Tl

d above, i
ADOC's continued practice of transferring inmates
from suicide watch to segregation and placing
inmates in segregation when they are clinically
contraindicated for such placement due to serious
mental illness or otherwise, as well as the role this

For all of the reasons

1273practice repeatedly played in recent *1273 suicides
in ADOC facilitics. the court finds that this
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definition and provision are necessary o correct
the segregation violations found by the court in its
liability  opinion. B the ?
definition of "exceptional circumstances” allows
segregation placements for the maximum amount
of time that the defendants” expert testified that he
believed is safe, the court finds that it is narrowly
tallored to correcting these violations, And
because the definition and provision allow ADOC
to continue placing inmates in segregation for
reasons of accountability—again, the only point of
disagreement between the parties with respect to
the definition of exceptional circumstances—the
court finds that the remedy it adopts is the least
intrusive means of correcting the violations.

Aafand

Finally, because of the court's grave concerns
about whether ADOC can in fact offer the three
hours of daily out-of-cell time the defendants
propose given the severity of its correctional
understaffing, the court finds that the
I Jui imposes s
necessary o correct the segregation violations,
narrowly tailored to correcting those violations,
and the least intrusive means of doing so.

a s
do it

2. Sereening for Serious Mental Illnesses
a. The Parties” Proposed Provisions

With respect to ADOC's failure to identify inmates
with serious mental illnesses and divert them from
restrictive housing. both sides propose that prior to
placement in a resinctive housing unit, each
inmate must be screened by an RN or LPN who
has been trained in the screening process, and that
the screening must assess whether the inmate has
been flagged as seriously mentally ill: whether the
inmate is at imminent risk of suicide or serious
self-harm: whether the inmate exhibits debilitating
symptoms of a serious mental illness; and whether
the inmate requires emergency medical care. See
Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at §§ 12.1.1: Defs.” Proposed Phase
2A Remedial Order (Doc. 3215) at §§ 12.1.1-
12.1.2.
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"Ifie plainiils propese. additionally. that any LPN
conducting screening must be supervised by an
RN, see Pl Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 12.1.1; and that
mental-health staff must have the authority to veto
any inmate's placement in a residential housing
unit if such placement is contraindicated by the
inmate's sereening, fd at § 12.1.3.

The parties agree that the results of the screening
must be used to determine whether the inmate can
be placed into restrictive housing or must be
diverted to another location, and whether the
inmate requires a medical and/or mental-health
referral. See fd. at § 12.1.2; Defs.” Proposed Phase
2A Remedial Order (Doc. 3215) at § 12.1.3,

They agree, too, that there should be some
mechanism for the removal of inmates who have
become contraindicated for restrictive housing
since their placement there, or who were put there
by mistake. To that end, they propose the
following provisions:

Plaintiffs:

+ "Mental health stafl have the authority to have
any prisoner removed from a [restrictive housing
unit] if it is determined that continued placement
is contraindicated as evidenced by changes in the
prisoner's mental state and functioning.” Pls.”
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 12.3.1.

« "ADOC will affirmatively inform psvehiatrists,
psvchologists, licensed mental health
professionals, cerlified registered nurse
practitioners, and registered nurses, in a manner
that 1s documented, (1) that they have both the

1274authority AND the obligation *1274 to inform

corrections when they have determined that a
prisoner's likelihood of decompensation requires a
transfer to an RTU. SLU, or SU: and (2) that such
a determination is not merely giving advice to
corrections, but that it will trump any decision to
the contrary and will be carried out promptly.” fd.
at § 1232
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« "Il a prisoner in a [restrictive housing unit] has a
newly diagnosed SMI or a |qualified mental-
health professional] determines that continued
placement in the [restrictive housing unit] is
contraindicated, that prisoner must be removed
from the [restrictive housing unit] within 72 hours.
Removal must occur sooner il clinically indicated.
The prisoner must be placed into  housing
appropriate to their mental health needs (i.c., RTU,
SU, SLU), Placement of a prisoner with an SMI
into an SLU must take prionity over a prisoner
without an SML" fd at § 1233,

Defendants:

» "Mental-health stalf may advise correctional
staff to remove an inmate from the [restrictive
housing unit] if mental-health stalf determines that
continued placement of the inmate in restrictive
housing  is indicated as evid d by
changes in  the mental  state  and
functioning, In this situation, the inmate must be
removed from the [restrictive housing unit] within
sevenly-two (72) or sooner if a psychiatrist,
psyvchologist, CRNP, or counselor determines the
need for removal of the inmate from the
[restrictive housing unit] is urgent. An inmate

inmate's

removed by mental-health staff  from the
|restrictive  housing unit] as a result of
decomp ion or contraindication will be

transferred to a mental-health setting appropriate
for the level of mental-health services required by
the inmate." Defs.” Proposed Phase 2A Remedial
Order (Doc. 3215) at § 12.3.7.

b. The Court's Ordered Reliel

The court will order that, prior to placement in a
restrictive housing unit, inmates must be screened
by an appropriately trained RN, or an LPN under
an appropriately trained RN's supervision, and that
the screening must assess the topics proposed by
the parties. The court will also order that the
results of the sereening must be used to determine
whether the inmate should be placed in restrictive
housing and whether the inmate requires a medical
and/or mental-health referral, and that an inmate

82



Braggs v. Dunn

257

562 F, Supp. 3d 1178 (M.D. Ala. 2021)

"Tagecd By mental-health stafl as contraindicated
for restrictive housing must not be placed in
restrictive housing absent dog d exceptional
circumstances. Finally, the court will adopt the
defendants” proposed provision regarding the
removal of inmates from the restrictive housing
unit, with the caveat that ADOC need not remove
an inmate from restrictive  housing il an
exceptional circumstance exists,

The court orders that inmates must be screened.
and that the screening must assess certain topics,
because it is seriously concerned by the evidence
that continue to miss signs  of
contraindication. Granted, ADOC has made
progress in ensuring that inmates receive
sereenings prior lo being placed in restrictive
housing units, Given the heightened importance of
ensuring that i with ndi are
not inadvertently placed in restrictive housing.
however, and the fact that ADOC's progress, while
encouraging, is a recent development, the court
finds that it must require ADOC to conduct an

sereenings

ation

1275adequate screening of cach inmate entering 1273

restrictive housing. The court agrees that the
screening must cover the topics proposed by the
partics, because, according to Dr. Bums's
uncontradicted testimony, those topics must be
covered if the screening is be effective. See June
3. 2021, R.D. Trial Tr. at 171-73. And in light of
the evidence that LPNs have been unable to
conduct adequate screenings of prisoners entering
the general population, where the stakes are much
lower, the court agrees with the plaintiffs that
LPNs may not conduct screenings of prisoners
entering segregation unless supervised, 1T ADOC
sustains its progress with respect to screenings,
however, the court may revisit this order at a later
time,

The court orders that the results of the screening
must be used to determine whether the inmate
should be placed in restrictive housing and
whether the inmate requires a medical and/or
mental-health referral, in light of the evidence,
described the  opinion changed

in on
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that ADOC stafl routinely ignore
the results of screenings and place inmates in

aregation despite d ted contraindications.
The 2 are ded to keep
contraindicated inmates out of restrictive housing,
and to ensure that mentally ill inmates receive the
care that they need. Thev can fulfill neither
purpose if they are ignored.

Out of deference to ADOC. however. the court
will not grant mental-health stafl veto power over
decisions to place inmates in restrictive housing,.
Rather, it will order that an inmate flagged by
mental-health  stafl  as  contraindicated  for
restrictive housing may nevertheless be placed in
restrictive housing, but only if correctional staff
determine that an exceptional circumstance exists
and document their reasons for reaching that
decision. The court orders that such decisions be
documented because. given the evidence that
correctional stafl routinely ignore the results of

dation

and the rec of mental-
health staff, the court finds that it must impose
some mechanism for the EMT to monilor
decisions by correctional stafl to place inmates

flagged as contraindicated in restrictive housing.

The court adopts the defendants’ proposed
provision regarding the removal of inmates from
the restrictive housing unit because it agrees with
both parties that. given the heightened risk of
decompensation faced by inmates in restrictive
housing and the imperfections mherent in even the
best screening systems. there must be some
mechanism for removing inmates from restrictive
housing due to decompensation or an error in the
initial screening process. Again, however, in an
effort to provide ADOC with maximum flexibility,
it will not provide mental-health staff with
complete authority to determine the facilities in
which inmates may be housed, but will instead
order that ADOC may keep an inmate in
restrictive housing over the objections of mental-
health  stafl'  provided that an exceptional
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T CTTET )
circumstance exists. For the same reasons as
before, that decision, and the reasons for it, must
be documented.

Finally, the court does not adopt the plaintiffs”
proposal that ADOC must affirmatively inform its
mental-health professionals that they are required
to inform corrections when they determine that a
prisoner should be removed from restrictive
housing, because there is little evidence that
ADOC's mental-health professionals are failing to
flag individuals as contraindicated for restrictive
housing because they do not understand that they
have a duty to do so. Rather. the evidence
demonstrates  that the ADOC's mental-health
professionals are failing to flag individuals as
contraindicated for restrictive housing because
they do not regular  follow-up
1276examinations. If the monitoring #1276 team finds
that mental-health stafl fail to flag inmates as
contraindicated for restrictive housing because
they do not know that they are supposed to,
however. the court may revisit the issue.

conduct

¢. PLRA Findings

16 The court finds these provisions necessary for
the reasons given above: Despite ADOC's
progress in ensuring that inmates receive mental-
health screening  before entering  restrictive
housing. screenings conlinue lo miss signs of
contraindication, and their results are routinely
ignored. To remedy these failures. and to account
for the inevitable risk of decompensation in
restrictive housing, the court finds that it must (1)
order that each mmate receive a comprehensive
screening that is performed by a competent
mental-health (2) order that
correctional stafl use the results of the screening to
determine whether the inmate should be placed in
restrictive  housing and  whether the inmate
requires a medical and/or mental-health referral,
and (3) order that mental-health staff may
recommend  the removal of inmates from

professional,
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restrictive housing who were put there by mistake
or who have decompensated since their initial
screening.

These provisions are narrowly tailored, because
each is designed to address only ADOC's failure
to screen contraindicated inmates from restrictive
housing. and to account for the risk of
decompensation, They are also
intrusive. While the court requires that each
screening address certain topics. it finds that, in
light of Dr. Bumns's uncontroverted testimony that
screenings must address those topics, and the
extreme risk that restrictive housing poses to
seriously mentally ill inmates, it can order no less.
And while the court orders that ADOC must use
the results of the sereening to determine whether
inmates may be placed in restrictive housing, and
that it must generally follow recommendations by
mental-health stafl’ to remove inmates from
restrictive housing, it allows ADOC the fexibility
to override recommendations by mental-health
stalT so long as it can document the existence of an
exeeptional circumstance.

minimally

3. Mental-Health Rounds
a. The Parties” Proposed Provisions

Both sides propose that mental-health rounds must
be conducted by a qualifiecd mental-health
professional in each restrictive housing unit at
least weekly, see Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 12.5.1; Defs.”
Proposed Phase 2A Remedial Order (Doc. 3215)
at § 12.4.1, and that the rounds must include the
following:

« A discussion with the post officer(s) conceming
any behavior changes of an mmate in the
restrictive housing unit:

A walk through the restrictive housing unit,
stopping at each occupied cell to make visual
contact with the inmate inside the cell;
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T Riier Pls to verbally communicate with the
inmate, including a briel inquiry into how the
inmate is doing and whether the inmate has
mental-health needs or a desire to speak with
mental-health stafl privately: and

+ A brief assessment of the inmate's hyvgiene.
behavior, affect, physical condition, and the
condition of his or her cell (such as cleanliness,
trash. food. bodily fluids. smoke. ete.).

See Pls.” Updated Proposed Omnibus Remedial
Order (Doc. 3342) at §§ 12.5.3, 12.5.3.2-12.5.3.5;
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215) at § 1242, The plaintiffs would require,
additionally, that the rounds must include a review
of duty post logs and segregation unit record

7sheets for information aboul prisoners’™ *1277

participation in  recreation, showers, meal
consumption and sleep pattems, see Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 12.53.1, and that prior to conducting mental-
health rounds independently, new MHPs must
shadow a senior MHP. psychiatrist, psychologist.
or CRNP for three mental-health rounds in the
restrictive housing unit. see id at § 12.5.2, and
receive certain training, see id at § 13.4.

Both sides also agree that the rounds must be

documented, and propose the following
provisions:
Plaintiffs:
+ "Documentation of Mental Health rounds

requires notation of the date and time of entry and
exit of the professional conducting the mental
health round on the [restrictive housing unit]
Correctional Officer Duty Post Log. Mental health
professionals must also log a brief notation about
cach inmate in the [restrictive housing unit] on the
Mental Health Rounds Form." Jd at § 12.5.4.

« "If there has been any significant change in the
prisoner's condition or additional mental health
follow-up 1s indicated, a brief progress note will
also be entered in the specific prisoner's medical
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record. The mental health rounds forms must be
chronologically filed and maintained by the
mental health manager." /d. at § 12.5.5.

Defendants:

+ "A mental-health round will be documented on
ADOC Form MH-038, Mental-Health Rounds
Log (as amended), which will contain a notation
about any mental-health needs expressed by an
inmate in the [restrictive housing unit] or concerns
identified by the [qualified mental-health
professional] as to any inmate during the mental-
health round. Each Menral Health Rounds Log
Farm completed during a mental-health round will
be chronologically filed and maintained by the
mental-health  manager or other  designated
mental-health  staff member." Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 12.4.3,

b. The Court's Ordered Relief

17 The court will order that mental-health rounds
must be conducted by a qualified mental-health
professional in cach restrictive housing unit at
least weekly. and that they should generally
include the kinds of interactions. inquiries. and
assessments that both sides propose, It will also
order, as the plaintiffs propose. that the rounds
should include a review of dutv post logs and
segregation unit record sheets for information
about prisoners’  participation recreation,
showers. meal consumption and sleep patterns.
Finally, the court will order that the rounds must
be accurately and
documented, and that that documentation must be
filed chronologically and maintained by the
mental-health  manager or  other  designated

tal-health  stafl’ b Should ADOC
continue its progress in conducting mental-health
rounds, the court may revisit whether this relief is
necessary.

contemporaneously

The court orders that mental-health rounds must
be conducted at least weekly in light of the
heightened need for rounds ADOC's
understafTed facilities, and the fact that ADOC has
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Ve {0 sisain its recent progress in conducting
rounds. The rounds are an essential mechanism for
ensuring that inmates receive the care they need in
a timely fashion. and for identifving inmates who
are deteriorating in segregation. See June 3, 2021,
R.D. Trial Tr. at 176-78 (testimony of Dr. Burns);

1278June 30, 2021, R.D. Trial =127 Tr. at 68-69

(testimony of Dr. Metener). If conducted properly.
they can allow ADOC to prevent crises before
thev occur, and thereby allocate its resources more
efMiciently.

Although ADOC has made encouraging progress
in ensuring that rounds oceur regularly, it has vet
to sustain that progress for any significant time.
Indeed, until quite recently, s provision of
mental-health rounds was seriously  deficient.
When Charles Braggs killed himself in July 2020,
for instance. two months had passes since ADOC
had conducted mental-health rounds in St. Clair.
See Pls.” Ex. 4119 at 2. The reason given was
"Lack of Security Stafl." Jd Given the expectation
that correctional understaffing will continue to
inhibit the performance of mental-health duties in
this arca as in others, the court finds that it must
order the performance of these rounds to ensure
that they will, in fact, be conducted.

The court orders that the rounds should generaily
include the kinds of interactions, inguiries, and
assessments that both sides propose, as well as a
review of duty post logs and segregation unit
record sheets for imformation about prisoners’
participation  in  recreation,  showers, meal
consumption and sleep patterns, in light of Dr.
Metzner's testimony that these measures are
generally necessary to identifv and address an
inmate’s  mental-health needs and to  gauge
effectively whether an inmate's mental-health has
deteriorated. See June 30, 2021, R.D. Trial Tr. at
68-69. It does not order that the rounds must entail
these kinds of interactions, inquirics, and
assessments, because it credits Dr. Metaner's
testimony that the appropriate nature of the
interactions involved in the mental-health rounds

may vary according to how well the mental-health
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professional conducting the rounds knows the
prisoners she is monitoring, and how familiar the
prisoners are with the process. See id. at 68. Dr,
Metzner explained. for instance, that. iff an inmate
who has lived in the segregation unit for some
time flashes a thumbs up sign, and the mental-
health professional conducting the rounds knows
that to be a sign that the inmate does not need
assistance, the mental-health professional need not
attempt to communicate verbally with the inmate.
See id He also explained, however, that a mental-
health round must consist of "more than just
walking by the cells and getting the thumbs up."
July 2, 2021 R.D. Trial Tr. at 27. That is. if the
mental-health provider conducting the rounds
decides to forego verbal communication with an
inmate, she cannot also forego discussions with
post officers., a review of the post log, and
observations of the inmate's hvgiene, behavior,
afTect, physical condition.

Finally, the court orders that mental-health rounds
must  be  documented  accurately  and
contemporaneously, and that that documentation
be filed chronologically, in order to provide some
means of monitoring ADOC's progress. and to
ensure that ADOC is able to track inmates” needs
and  mental-health  statuses  over  time,
Documentation is particularly appropriate in light
of its past practice of conducting rounds that did
not involve stops at each cell. See June 3, 2021
Trial Tr. at 183 (testimony of Dr. Burns). By
tracking the time spent on each round, ADOC will
provide the EMT with a means of ensuring that
these "drive by" rounds no longer occur.

The court does not order. as the plaintiffs propose.
that, "[p]rior to conducting mental health rounds
independently, new MHPs must shadow a senior
MHP, psvchiatrist, psychologist, or CRNP" for
three rounds. Pls.” Updated Proposed Omnil

Remedial Order (Doc. 3342) at § 12.5.2, or that
they receive other training related specifically to
the conduct of rounds, see id at § 13.4, because

1270there is no evidence *1279 in the record to suggest

that the mental-health professionals who conduet
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‘mentarhéalth rounds are insufficiently trained. It

also declines to adopt the plaintiflfs” proposal that,
"[i]f there has been any significant change in the
prisoner's condition or additional mental health
follow-up is indicated, a briel progress note will
also be entered in the specific prisoner's medical
record.” because it is rendered redundant by the
court's order thal a progress note be created after
every significant clinical encounter.

¢. PLRA Findings

The court finds the provisions that it orders
necessary  because. as explained above, it is
that ADOC conducts
regular mental-health rounds. especially while its
restrictive housing units remain understafTed, so
that it can identify are
decompensating and allocate its scare resources (o
avert crises before they occur. Although ADOC
has made recent progress in conducting rounds, it
has vet to sustain its progress for long enough to
obviate the need for monitoring. Additionally. the
rounds generally must cover the topics proposed
by both parties if they are to be consistently
effective, and they must be documented so that the
EMT can monitor ADOC's progress, and to ensure
that ADOC is able to track inmates” mental-health
needs and mental-health statuses over time.

particularly  important

mmates  who

These provisions are also narrowly tailored and
minimally intrusive. While the court orders that
the rounds should generally entail the kinds of
interactions, inquiries. and assessments proposed
by both sides. it allows ADOC the flexibility to
forego verbal interactions when appropriate. and it
does not  require  that the mental-health
professionals conducting the rounds be trained in
any particular way.

4. Mental-Health A

a. The Parties” Proposed Provisions

With respect to ADOC's provision of mental-
health assessments, both sides propose that
inmates must receive a mental-health assessment
by a CRNP, or

psvchiatrist,  psvechologist,
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counselor within seven days of placement in a
restrictive  housing  unit, see Pls”  Updated
Proposed Omnibus Remedial Order (Do, 3342) at
§ 12.6.1: Defs.” Proposed Phase 2A Remedial
Order (Doc. 3215) at § 12.5.1: that the assessment
must be documented on ADOC's Mental-Health
Assessment/Report  form, see Pls.”  Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 12.6.1; Defs.’ Proposed Phase 2A Remedial
Order (Doc. 3215) at § 12.5.4; and that the
assessments must include a review or examination
of the following topics:

« The inmate's past response Lo restrictive housing:
*» The inmate's general appearance or behavior,

+ Whether the inmate has a present suicidal
ideation;
« Whether the inmate has a history of suicidal
behavior;

+ Whether the inmate is presently prescribed
psychotropic medication;

« Whether the inmate has a current mental-health
complaint;

» Whether the inmate is currently receiving
treatment for a diagnosed mental illness;

+ Whether the inmate has a history of inmate and
outpatient psychiatric treatment;

* Whether the inmate has a history of treatment for
substance abuse;

« Whether the inmate has a history of abuse or
trauma: and

1280% 1 280

+ Whether the inmate is presently exhibiting
symptoms of psychosis, depression, anxiety. or
aggression.

See Pls.” Updated Proposed Omnibus Remedial
Order (Doc. 3342) at §§ 12.6.2-12.6.3: Defs.”
Proposed Phase 2A Remedial Order (Doc. 3213)
at § 12.5.5. Both sides also propose that inmates
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Toded ™ 3 "mental-health code A must receive
additional assessments at least every 90 days, and
that inmates coded as mental-health code B or C
must receive additional assessments at least every
30 days. See Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 12.6.5; Defs.
Proposed Phase 2A Remedial Order (Doc. 3215)
at §§ 12.5.2-12.5.3.

The planuffs propose. additionallv, that each
assessment must include a Ninal disposition of one
of the following: “(1) No mental health referral;
(2) Routing referral to mental health; (3)
Emergency referral requiring assessment within an
hour, or (4) from
segregation." Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 12.64. The
defendants, by contrast, would simply require that
"the psvchiatrist.  psvchologist. CRNP  or
counselor  [conducti the ] will
consider the need for a mental-health referral and,

Referral  for  removal

il a mental-health referral 1s made. the priority of
such mental-health referral (i.c., emergent, urgent.
or routing)." Defs.” Proposed Phase 2A Remedial
Order (Doc. 3215) at § 12.5.6.

The plaintiffs also propose that, "[i]f a prisoner's

h

|restrictive unit] pl

after a periodic mental health assessment. then the
clinical his or her continued
pl t must be d d." Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§12.6.6.

rationale for

b. The Court's Ordered Reliel

18 The court will order that inmates must receive
a mental-health assessment by a psychiatrist.
psvchologist, CRNP, or counselor within seven
davs of placement in a restrictive housing unit:
that inmates must receive additional, periodic
asscssments at intervals consistent with their
mental-health codes, as the parties propose: that

must be adequately d ted: and
that they must include a review or examination of
the topics that the parties propose. It will also
order, as the defendants propose. that the
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psychiatrist. psychologist, CRNP. or counselor
conducting the assessment must consider the need
for a mental-health referral and, if applicable, the
priority of such referral.

The court orders that ADOC must conduct
periodic mental-health assessments because, as it
has previously  found, “periodic out-of-cell
assessments are necessary not only to monitor for
decompensation  among  those identified as
mentally ill, but also to identity prisoners not on
the mental-health cascload who may develop
mental iliness while in segregation.” Braggs, 257
F. Supp. 3d at 1249. Although mental-health
rounds fulfill a similar purpose, it is not true, as
Dr. Metmer suggested during the omnibus
remedial  hearings.  that the mental-health

and tal-health  rounds are
duplicitous. See June 30, 2021 R.D. Trial Tr. at 66.
Rather. as the court explained in the liability
opinion, "while segregation rounds by mental-
health staf” are crucial for checking for signs of
decompensation or crisis. they cannot replace oul-
of-cell clinical assessments of prisoners” mental-
health status, because it is difficult to observe
someone's behavior and accurately assess the
prisoner's  mental  health  through  cell-front
encounters.” /d. at 1243 n.72.

Despite this finding, ADOC has persistently failed
to provide periodic assessments. As explained in
the court's findi on
Charles Braggs received only two assessments in

the two vears prior to his death., and Gary

circumstances,

1 a4

1281 Campbell 1241 went for three years without

receiving any. And while Dr. Bums testified that
some inmates reported receiving initial mental-
health assessments within seven days, see June 23,
2021 R.D, Trnal Tr. at 208-09, spot audits in
several facilities found that inmates continue to go
without initial  or follow-up  mental-health
assessments at alarming rates, see, e.g., Pls.” Ex.
3258 (Bullock. 57.41 % compliance with 30- and
90-day assessments); Pls.” Ex. 3270 (Kilby, 68.60
% compliance); Pls.” Ex. 3276 (St. Clair; 66.29 %
compliance): Pls.” Ex. 3320 (Ventress, 32.08 %
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“Tompliance): Pls.” Ex. 3272 (Limestone. 77.19 %
compliance: noting that "[(jollow-up of the 30/90
day assessments and treatment plans for inmates
on the caseload need improvement”).

The court therefore finds that it must order some
relief. and it credits Dr. Bums™ testimony. which
accords with the recommendations of the
American Correctional Association, that the topics
proposed by the parties must be addressed if the
assessments are to fulfill their intended purpose.
and that the initial 7-day assessments and the
periodic 30- or 90-day assessments proposed by
both parties are nccessary measures to keep
inmates safe when they are initially placed in

segregation and when they remain in n
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¢. PLRA Findings

The court finds these provisions necessary given
the evidence that ADOC has largely failed to
ensure that inmates in restrictive housing unils
receive  periodic  mental-health  assessments,
despite the court's previous finding that those

are ial  for preventing
decompensation and suicide, and that, when
inmates do receive assessments, the results of
those assessments are often ignored. Moreover, to
provide adequate protection to prisoners with
mental-health needs in  restrictive  housing,
including those who develop said needs during
their time in

ion, these must

5

dd the topics wdentified by both parties and

for protracted periods of time. See June 3, 2021
R.D. Trial Tr. at 188-91 (testimony of Dr. Burns).

The court also agrees with both parties that the
mental-health  assessments include a
determination of whether the inmate requires a
referral—and, il so. how urgently—given the
evidence that, when inmates do receive referrals
based on the periodic mental-health assessments,
mental-health stafl ofien fail to follow up on them
that the evaluations

must

ppropriately. A
conclude with clear recommendations will make it
harder for mental-health staff to ignore their
findings, and easier for the EMT to monitor
ADOC's progress in putting the evaluations to

good use.

The court declines. however. to order that. il
ADOC keeps a prisoner in the [restrictive housing
unit] after the prisoner has received a mental-
health assessment, it must document its clinical
rationale for doing so. Of course, if an inmate is
found to be contraindi
restrictive housing, ADOC must document the
existence of an exceptional circumstance if it is to
keep him there. But requiring ADOC to provide a
clinical rationale for keeping inmates without
contradictions in  restrictive housing is  not

v to add the viol identified in
the liability opinion.

ted for pl in
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These provisions are narrowly tailored and
minimally intrusive to ensure that mental-health
adequately  add the needs of

prisoners in segregation.  Although the court
q that the cover certain lopics
and be conducted at certain intervals, it can order
no less. As Dr. Bumns credibly explained, these

1282topics must be add d if the *1282
are to fulfill their intended purpose. and the
intervals ref the mimi fy ies with

which inmates can safely go without receiving
assessments.

5. Out-Of-Cell Time
a. The Parties” Proposed Provisions

With respect to ADOC's failure to provide inmates
in restrictive housing units with sufficient out-of-
cell time, the plaintiffs propose that all inmates in
restrictive housing must have the opportunity to
exercise outside of their cells for at least five
hours per week. during which time they may be
shackled only if ADOC can identify a specific
threat to 1 ional safety necessitating the
shackling. See Pls.” Updated Proposed Omnit

Remedial Order (Doc. 3342) at §§ 12.7.2-12.7.2,
The plaintiffs also propose that this time must be
offered regardless of inclement weather, and that
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"R TSt document (1) all davs and times that
out-of-cell time is offered. (2) any prisoner's
decision to refuse out-of-cell time, and (3) the
specific threat to institutional safety or security
necessitating any use of shackles. See fd The
defendants propose no provision regarding out-of-
cell ime for inmates in restrictive housing.

b. The Court's Ordered Relief

The court will order that all inmates in restrictive
housing must have the opportunity to exercise
outside of their cells for at least five hours per
week, and that ADOC must document all days and
times that out-of-cell time is offered, and any
inmate's decision to refuse out-of-cell time. The
court will also order that ADOC may refrain from
offering out-of-cell time due to inclement weather,
but only if a safe, alternative space for inmates to
exercise is unavailable.

19 The court orders ADOC to offer all inmates in
restrictive housing at least five hours of out-of-cell
time per week because. as experts for both sides
testified, five hours per week is the mimimum
amount of out-of-cell time that must be provided
to inmates in restrictive housing lo prevent
decompensation. See June 4, 2021 R.D. Trial Tr. at
179-180 (testimony of Dr. Burns): June 30, 2021
RD. Trial Tr. at 173-76 (testimony of Dr.
Metener). It is also the minimum amount of out-
of-cell time recommended by the American
Correctional Association and currently required by
ADOC regulations. See June 4. 2021 R.D. Trial
Tr. at 179-180.

Despite the importance of out-of-cell time to
preventing decompensation, the evidence indicates
that inmates in restrictive housing scarcely receive
it. As explained previously. in the six months prior
to his death, Charles Brages was offered out-of-
cell time on only four occasions. This was not an
isolated occurrence: Dr. Vail testified that in
reviewing the records for a total of 412 weeks of
scgregation time, he found only seven wecks
during which an inmate received five hours of out-
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of-cell time. May 27, 2021 R.D. Trial Tr. at 111-
12. The court must therefore order ADOC 1o
comply with its own regulation.”

¥ During the omnibus remedial proceedings,
the defendants” counsel suggesied that the
court may not order ADOC 1o provide out-
of-cell time to all inmates in segregation,
but "only to individuals with mental health
illness” June 30, 2021 R.D. Trial Tr. at
176. The court rejects this argument, and
directs defendants’ counsel 1o ils previous
explanation of why it may order relief

intended 1o prevented inmates who are not

curment! mentally4ll  from  becoming

due 1o ADOC's failure 10

provide adequate care, See Bragas v D
L 367 F Supp. 3d 1340, 1357-58 (M.D.
Ala 2019) { Thompson, 1.),

In order to provide ADOC flexibility in
ponding to the ~ the court does not
require ADOC to offer outdoor out-of-cell time
when inclement weather makes it impossible to do

so salely. But to the extent that ADOC can offer
12830ut-of-cell time #1243 in allernative, safe spaces—

1

1 1.

for i inagy
will not excuse it from doing so.

Finally, because out-of-cell time is so important to
ADOC
has persistently failed to provide it, the court finds
that it must order ADOC to document each time it
offers out-of-cell time, so that the EMT can

preventing dec and ©

cffectively monitor its progress, It is also essential
that each inmate's treatment team know whether
that inmate has not been offered out-of-cell time
or, perhaps more importantly, refused it.

The court does not order. as the plaintiffs propose.
that inmates may not be shackled during out-of-
cell time, because there is insufficient evidence
that inmates are currently being shackled.

c. PLRA Findings
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"'fi¢ Tourt Tinds these provisions necessary for the
reasons given above: it must order ADOC to offer
inmates in restrictive housing a minimum of five
hours of out-of-cell time per week because that is
the minimum amount of out-of-cell time necessary
to prevent decompensation, and it must order
ADOC to document its provision of out-of-cell
time so that the EMT can monitor its progress, and
so that treatment teams can elfectively monitor
inmates” mental-health. The court also finds these
provisions to be narrowly tailored and no more
intrusive than necessary, because they require no
more than the minimum among of out-of-cell time
necessary. and allow ADOC the flexibility to not
offer out-of-cell time when inclement weather
makes it impossible to do so.

6. Security Checks
a. The Partics” Proposed Provisions

With respect to ADOC's failure to provide cell-byv-
cell security checks, the plaintiffs propose the
following provisions:

+ "ADOC must ensure that appropriate ADOC
staff conduct security checks of every prisoner in
restrictive housing by direct observation at least
twice per hour, but no more than 40 minutes apart,
on an irregular schedule. These security checks
must be annotated on the duty post log.

* ADOC must ensure that such security checks are
documented accurately and contemporancously.
and that correctional supervisors regularly verify
that security checks are being conducted as
required.

+ The EMT will develop a process for supervisory
review and confirmation of security checks,
including documentation of such review and
confirmation.”

See Pls.” Updated Proposed Omnibus Remedial
Order (Doc. 3342) at §§ 12.9.1-1294. The
defendants propose simply that "[a] member of the
correctional stafl will conduct a security round in
a [restrictive housing unit] at least every thirty
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(30) minutes and document such security round in
a duty post log" Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 12.3.

b. The Court's Ordered Relief

20 The court orders that the security checks must
be conducted at least twice per hour, but no more
than 40 minutes apari, in light of Mr. Vail's
testimony that the checks are most effective in
preventing suicide and self-harm when conducted
on an irregular schedule. See May 27, 2021 R.D.
Trial Tr. at 179. It does not order that the checks
must be completed on an irregular schedule,
because it credits Vail's testimony that "doing
them 30 minutes or twice an hour ... is close
enough to ... a reasonable standard." May 27, 2021
R.D. Trial Tr. at 134-155. But it encourages
ADOC to conduct the checks iregularly, and to
that end ADOC will not be found in violation if it

I2¢4allows inmates in restrictive “1251 housing to go

more than 30 minutes (but less than 40) without

receiving a security check.

The court orders that the checks must be
documented accurately and contemporancously,
and that correctional supervisors regularly verify
that sceurity checks are conducted as required, in
light of the ample evidence that ADOC is not
conducting the checks as required, and that
correctional officers are pre-filling their duty logs.
ADOC's own audits reveal that security checks are
scarcely conducted in a troubling number of
facilities. See May 27, 2021 R.D. Trial Tr. at 154-
189 (testimony of plaintiffs’  expert  Vail,
describing  results of audits of Donaldson.
Easterling, Holman, Limestone. and St. Clair): see
also Pls.” Exs. 2927, 2972, 3010, 3177, 4067
More worrving still, many of ADOC's duty logs
scem o have been pre-filled, and may be
inaccurate. See id. at 178-79 (testimony of
plaintiffs” expert Vail). Thus, to the extent that
ADOC's audits rely on data from the duty logs,
they may have overestimated the frequency with
which the check are conducted. Current relief is
therefore necessary. and although the court leaves
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T*6ATOC to determine the exact means by

which it will that the checks are
documented accurately and contemporaneously, it
will trusts that the EMT will monitor ADOC's

documentation and raise any concerns with the

cnsure

court,

The court does not order the EMT to develop a
process for supervisory review and confirmation
of security checks. because it has already tasked
the EMT with devising procedures for monitoring
ADOC's compliance with the court's orders.

¢. PLRA Findings

The court finds these provisions to be necessary
because. as explained above, ADOC has failed to
ensure that security checks are conducted at least
twice per hour, or that secunity checks are
accurately and contempor Iv d d.
thereby jeopardizing the lives of inmates in every
unit that functions as restrictive housing, They are
also narrowly tailored and minimally intrusive.
The court does not require relief that goes beyond
remedying ADOC's failure to provide security
checks. and it does not specify the exact means by
which ADOC must ensure that the checks are

documented accurately and contemporancously.
7. Restrictive Housing Cells
a. The Parties” Proposed Provisions

In addition to the provisions discussed above, the
plaintiffs  also  propose provisions
regarding the physical condition of cells in the
restrictive  housing  units.  These include a
provision that would require ADOC to clean every
restrictive housing unit within one month of the
entrance of the court’s remedial order, to clean
restrictive housing cells before they receive new
occupants, and to provide individuals in restrictive
housing cells with access to cleaning supplies to
ensure that the cells are cleaned at least every two
weeks, see Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 1281 a
provision requiring the EMT 1o "evaluate the
condition of the [restrictive housing units] with

several
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respect to the adequacy of natural light. square
footage. ... the need for painting .. [and] the
adequacy of access to out of cell exercise space
during inclement weather. ... [and to] determine
what steps should be taken to correct any
deficiencies they identify,” id. at § 12.8.2.2; and
the following provisions regarding  suicide
resistance:

* "Within three months of this Order, ADOC must
retain a consultant to evaluate whether ADOC's
restrictive housing cells qualify as anti ligature
and provide sufficient wvisibility for adequate
monitoring as well as to make recommendations
any problems identified,
mncluding the existence of tie off points,
inadequate visibility, and any other unreasonably
dangerous condition identified in the course of the

The e Itant's  findings and
recommendations must be set forth in a written
report completed within three months of ADOC's
retention of the consultant. ADOC must provide to
the court and the plaintifTs the consultant’s written

report,  which  must  include findings and
rec dations regarding the existence of tie off
points. inadequate visibility. and any other
unr bly dang, litions identified in

the course of the assessment.” Id. at § 12.8.2.

+ "No later than three months after preparation of
the consultant’s report as required above. ADOC
must ensure that there is adequate visibility into
restrictive  housing cells, that all restrictive
housing cells have anti ligature fixtures, that no
restrictive housing cell has an open bar door and
that any unreasonably dangerous condition
identified in the reports has been corrected.” 1d. at
§1282.1,

The defendants propose only one provision
regarding the physical condition of cells in the
restrictive housing units: that within one year of
the effective date, it must repair or replace any
damaged restrictive housing unit cell door or
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Window that materially inhibits the observation of
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if the EMT determines that ADOC is in

any inmate. Defs.” Proposed Omnibus Remedial
Order (Doc. 3215) at § 12.6.

b. The Court's Ordered Reliel

21 The court will order ADOC to clean the cells in
the restrictive housing units within three months
of the effective date, to clean restrictive housing
cells before they receive new occupants. and to
provide individuals in restrictive housing cells
with access to cleaning supplies to ensure that the
cells are cleaned al least every two weeks. It finds
this reliel necessary in light of its finding in the
2017 liability opinion that cells in the restrictive
housing units were “often filled with the smell of
buming paper and urine,” and "extremely dirty
with what appears to be dried excrement on the
walls and floors," contributing to "a heightened
risk of d p ion for Iy ill prisoners
and a heightened risk of developing serious mental
health needs for those who were initially healthy.”
Braggs, 257 F. Supp. 3d at 1238, There is little
evidence that ADOC has improved the cleanliness
of the cells since then, While the parties stipulated
prior to the hearings that. "|ajccording to Chervl
Price. ADOC's A Deputy Ce i

for Operations, ADOC cleans or allows inmates to
clean [restrictive housing units] units ... [and]

h )

cleans crisis cells mmate pla
Joint Stipulation for the Evidentiary Hearing
Regarding the Phase 2A Remedial Order (Doc.
3288) at ¥ 45, the plaintiffs refused to stipulate to
the accuracy of Ms. Price's assertion. sec June 14,
2021, R.D, Trial Tr. at 38, and the court heard no
sworn testimony from Ms, Price on this matter.
Moreover. at various points during the omnibus
remedial hearings the court heard testimony from
high level ADOC officials that tumed out not to
accurately reflect conditions on the ground. It
therefore cannot conclude on the basis of Ms.

Price's unsupported assertion that there have been
any significant changes to the cleanliness of the
restrictive housing units, and it finds that it must
order ADOC to take steps to ensure that the cells
in the restrictive housing units are clean. However,

casetext

compli with this provision, the court will not
hesitate to remove it.

1286%1286

22 The court also agrees with the plaintiffs that
something must be done to render cells in the
restrictive  housing  units  suicide  resistant,
including by ensuring that there is adequate
visibility into the cells. As the court found in the
liability opinion, visibility into the cells in the
restrictive housing units is lacking, and “[mJany
segregation cells have grates. sprinkler heads. and
other structures that could be used as tic off points,
Furthermore, during the facility tour, the court saw
many segregation prisoners with ropes hanging
across their cells as clothes lines." Braggs, 257 F.
Supp. 3d at 1244, For inmates in restrictive
housing. who already face a heightened risk of

p ion, such cc ions can be deadly,
especially  because ADOC  lacks  sufficient
correctional stafl to effectively monitor inmates in
segregation. Of the twelve men who recently
committed suicide in ADOC facilities, eight did so
by hanging themselves in a cell in a restrictive
housing unit. See May 27. 2021 R.D. Trial Tr. at
147 149 (testimony of Eldon Vail), At least one of
those men had obscured his cell window with
paper before doing so. Id. at 150 51.

Rather than ordering ADOC to retain a consultant,
however, the court will order that within six
months of the effective date. ADOC must ensure
that all cells in the restrictive housing unils
comply with the conditions set forth in the
checklist developed by Lindsay M. Haves (Doc.
3206 5). This checklist, which the parties
previously agreed to the use to ensure that cells
are suicide resistant, provides for the elimination
of tie off points and other structural elements that
facilitate suicide attempts, as well as the
maintenance of adequate visibility into the cell to
allow monitoring, See Suicide Prevention
Stipulations (Doc. 2606 1) at 6 (providing that "
[s]uicide watch cells shall be considered suicide

93



Braggs v. Dunn

“Fesistant 11 they meet the requirements set forth in

section [II{B) of the ADA Report"). ADA
Transition Plan for Programs and Services
Provided to Inmates (Doc. 2635 1) at 41 ("All
crisis cells ... are to comply with the checklist
developed by Lindsay M. Haves."). The court
finds the checklist to provide a sufficient set of
criteria for determining whether a cell is suicide
resistant, and 1t finds it necessary to order ADOC
to comply with the checklist in light of the
heightened risk of suicide in the restrictive
housing units. While monitoring and security
checks can reduce the risk of suicide. they cannot
climinate it, and additional measures must be
do not kill th I
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124771287 provisions are also narrowly tailored and

minimally intrusive. ADOC has previously agreed
to use the Hayes checklist which indicates that the
checklist is not unduly onerous and while the
court orders ADOC to clean restrictive housing
unit cells, it will not hesitate to rescind this
requirement should the EMT conclude that ADOC
is, in fact, regularly cleaning the cells.

8, Other Provisions Regarding Segregation

The plantiffs also propose various provisions
designed to ensure that inmates who live in units
that function as segi ion, but are not desi d
as such, receive the same care that ADOC is

taken to ensure that i
when observed.

The court declines, however, to order the EMT to
“gvaluate the condition of the [restrictive housing
units] with respect to the adequacy of natural light.
square footage, ... the need for painting ... [and]
the adequacy of access to out of cell exercise
space during inclement weather. ... [and to]
determine what steps should be taken to correct
any deficiencies they identify.” Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 12.8.2.2. While fresh paint, additional natural
light, square footage, and access to exercise space
may be desirable, the plaintiffs have failed to
demonstrate that such measures are necessary o
correct the constitutional violations identified in
the liability opinion, Morcover, requiring such
reliel would be highly intrusive indeed. it is
unclear whether ADOC could provide additional
natural light and space in its restrictive housing
units  without  substantial,  highly
modifications to its facilities.

costly

c. PLRA Findings

The court finds these provisions necessary for the
reasons given above: ADOC has failed to make
the cells in its restrictive housing units suicide
resistant, and it has failed to demonstrate any
I 1. 11

As a result, inmates
face an unacceptably high risk of suicide. These

in their

casetext

quired to provide to inmates living in restrictive
housing units. While the court acknowledges the
plaintiffs” concern, it declines to order this relief.
Elsewhere in its order, the court requires that
inmates in the SU, RTU, and SLU reccive 10
hours of structured. therapeutic out-of-cell time
and 10 hours of unstructured out-of-cell time per
week. unless clinically contraindicated. The court
therefore expects that very few inmates outside the
restrictive housing units will be in housed in
conditions that are functionally equivalent to
segregation. Should the its expectation prove
wrong, the court trusts that the EMT will say so,
and 1t will take appropriate action at that time.

D. Intake

Like its progress with respect to mental-health
staffing. ADOC's progress in reforming its intake
svstem is both dable and incomplete. As
described previously, ADOC has put great effort
into ensuring that every inmate receives a mental-
health screening at intake. and, as indicated this
section, the court has declined to adopt a
significant number of the plaintiffs” proposals for
relief. Still, there are three issues remaining that
require current relief, First, ADOC has persisted in
using LPNs to conduct intake without supervision,
despite the court's finding that LPNs are not
qualified to conduct intake and have consistently
failed to detect mental illnesses in inmates.
Second, ADOC has failed to ensure that records of

94



Braggs v. Dunn

“Thimatcs imtake screenings are made available to
mental-health providers within its facilities. And.
third, ADOC has failed to ensure that records
relating to inmates™ prior mental-health
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NCCHC's judgment. and so as to provide ADOC
maximum (lexibility in staffing intake, the court

qualified  mental-health
an LPN to conduct intake.

will  allow  any

Foccinnal hecid

are received and assessed by ADOC mental-health
staff in a timely fashion, if at all.

1. Use of LPNs to Conduct Intake
a. The Parties” Proposed Provisions

With respect to ADOC's continued use of LPNs to
conduct intake, the plaintiffs propose that "an RN
with mental health training must conduct the
in accordance with the [National
Commission on  Comectional  Healthcare
(NCCHC)] standard M-E-02." Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 3.1.5; see also Pls.” Post-Trial Br. (Doe. 3370-1)
at 88. The defendants propose the same, except
that it would allow any qualified mental-health
professional, and not just an RN, to perform the
intake screening. See Defs.” Proposed Phase 2A
Remedial Order (Doe. 3215) at §§ 3.1.1. 3.1.2: see
also Defs.” Post-Trial Br. (Doc, 3367) at 63,

screening

b. The Court's Ordered Reliel

23 The court will order that all intake screening be
conducted by qualified mental-health
professionals, including RNs with mental-health
training, but excluding LPNs. As the experts
agreed, intake is a key component of a functioning
mental-health care system: "[i]t starts evervthing,”
and it is vital that it be done and done well. (Dr.
Burns testimony on 6/2, pg. 207-08 of the rough
draft). Intake is also a function that. at least at
ADOC, LPNS have proven unable to perform.
Because ADOC has persisted in using LPNs to
conduct intake, the court finds that it must forbid

1245 ADOC from doing so in order to *1285 correet the

violations found in its liability opiion.

The court will not order, however, that only RNs

may conduct mtake screening, as the plaintiffs

suggest. The current NCCHC standards allow
ing to be conducted by any qualified
mental-health professional. In defe to the

casetext

The court also will not require that intake be
conducted according to NCCHC standard M-E-02,
or any other standard. In the absence of any
evidence indicating that ADOC is not complying
with NCCHC standards or is otherwise conducting
intake in an i fashion (besides, that is,
for its continued use of LPNs), and in light of
testimony from Dr. Metzner that NCCHC
standards are regularly updated, the court finds
that any requirement that ADOC conduet intake
according to a particular standard would be
unnecessary  and. likelihood, quickly
outdated.

4, "

in all

¢. PLRA Findings

The court finds this provision necessary for the
reasons given above: because intake screening is a
critical step in the provision of mental-health care.
because LPNs have proven unable to identify
inmates with mental illnesses. and because ADOC
has proven unable to ensure that LPNs conducting
screening are adequately supervised, the court
must forbid ADOC from using LPNs to conduct
intake screening. The provision is also narrowly
tailored and minimally intrusive because it
excludes only LPNs from conducting intake, but
no other mental-health professionals, and imposes
no additional procedural requirements.

2.D ion of Intake S

a. The Parties” Proposed Provisions

With respect to ADOC's failure to ensure that
records of inmates™ intake screenings are made
available to mental-health providers within its
facilities, the plaintiffs propose that an ADOC
Form MH-011 indicating the results of each
inmate's intake screening be filed in the inmate's
medical record. See Pls” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §
3.1.5.1. The defendants propose that the resulls of
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The"iniake Screening be documented on the same
form, but would not explicitly require that the
form be filed in the inmate's medical record. See
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215)at §3.1.2.

b. The Court's Ordered Relief

24 The court will substantially adopt both parties”
proposed provisions, and order that documentation
of cach inmate's intake screening--including an
interpretation of the results of any psychological
assessment--be filed in the inmate's medical
record. Without such documentation, mental-
health providers who later encounter the inmate
cannot utilize the resulis of the intake screening to
provide treatment. The mability of mental-health
providers to access the results of intake
screenings, including  interpretations  of any
psvchological tests, can have fatal consequences.
Indeed, Wexford utsell identified the failure to
incorporate  properly  the results of intake
sereeni in i ) as a central
concern in the autopsies it conducted after the
suicides of Laramie Avery and Charles Braggs.

c. PLRA Findings

The court finds this provision necessary for the
reasons given above: without documentation of an
inmate's intake screening, mental-health providers
the inmate cannot
effectively provide treatment, The provision is
also narrowly drawn and minimally intrusive
because it does not require mental-health
providers to use the results of intake screenings in
any particular way, but merely that the results of
intake s be dc d and made
available for future use.

&

3. Inmates” Previous Records
a. The Parties” Proposed Provisions

With respect to ADOC's failure to ensure that
records relating to inmates’ prior mental-health
treatment are received and assessed by ADOC

casetext
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mental-health stalT in a timely fashion. the
plaintifTs propose the following provision:

"If the inmate reports receiving mental health
services, and can correctly report the prior mental
health provider, a records request from the prior
provider must be made within three working davs
of the intake screening. If the inmate reports
receiving mental health services and cannot
remember or comrectly identify the prior mental
health provider, the mental health stafl must
reasonably attempt to locate their prior records.”

Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 3.1.12. The plaintiffs also
propose that all health records from each inmate's
prior facility of incarceration be requested within
72 hours if they are not presented at intake. See id.
at § 3.1.13. The defendants propose ially the
same provisions, except they do not propose that
mental-health staff be required to reasonably
attempt to locate the prior records of inmates
receiving mental-health  services who cannot
remember or correctly identify their prior mental-
health provider. See Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) a1 § 3.1.9.

b. The Court's Ordered Reliel

The court will adopt the plaintiffs™ first proposed
provision with the added requirement that a
records request or reasonable effort to obtain
records must be made if, cither during or affer
intake. the inmate reports having previously
received mental-health services. IF the inmate
reports having previously received mental-health
services afler intake. and can correctly report the
prior provider. the records request must be made
within three working days of the time the intake
reported having previously received mental-health
services. The court will also adopt the plaintiffs”
second proposed provision--that all health records
from each inmate's prior facility of incarceration
be requested within three working days if they are
not presented at intake,
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"5 THE ot adopts the plaintiffs™ first proposed
provision because the evidence demonstrates that
ADOC is failing to obtain the records of all
inmates who have received prior mental-health
treatment. and that this failure contributes to the
violations found in the lability opinion in two
ways. First, it has caused ADOC to fail to identify
a sub ial ber of i with mental
illnesses, including  several who ultimately
committed suicide. See June 2, 2021, R.D. Trial
Tr. at 204 (testimony of Dr. Burns). Second, it has
prevented ADOC from effectively treating those
inmates that it has correctly identified as having
mental illnesses, because, as Dr. Burns testified.

“mental health diagnoses |and] conditions change
over time. and vou need to look at the longitudinal
course of a person's illness to arrive at the correct
i and then subsequently treatment." /d at
218,

The evidence also demonstrates that inmates do
not always report their prior treatment at intake,
See, e.g.. May 24, 2021, R.D. Trial Tr. at 56-37
(testimony of Dr. Burns. noting that Marquell
Underwood, who eventually committed suicide,
reported prior treatment for bipolar disorder

1290during a referral after intake). Therefore, *1290 the

court finds it necessary to require ADOC to
request records of an inmate’s prior treatment, or
to make a reasonable effort to obtain such records,
il the inmate reports having received such
treatment afler intake has already been completed.

The court adopts the plaintiffs’ second proposed
provision for essentially the same reasons that it
adopts the first. Wexford's own evaluation
indicates that it does not consistently ensure that
inmates” health records from the prior facility of
incarceration are received and assessed at itake,
despite the fact that those records often contain
information about inmates” mental illnesses and
mental-health treatment. See Marquell Underwood
Psychological — Autopsy.  P-3316, at 15
(recommending "|ijmproved continuity of care ...
between county jail and ADOC for any mental
patients or inmates who may

health have
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presented with suicidal ideations or self-harming
prior to transport”): June 2, 2021, R.D. Trial Tr. at
220 (testimony of Dr. Bums, explaining the
importance of receiving an inmate's records from
the prior facility of incarceration). To the extent
that such records indicate inmates” mental
illnesses and the "longitudinal course” of inmates”
treatment, June 2, 2021, R.D. Trial Tr. at 218
(testimony of Dr. Bums), thev are essential for
identifving and treating inmates” mental illnesses,
and ADOC must obtain them in a timely fashion
in order to remedy the violations identified in the
liability opinion,

c. PLRA Findings

The court finds that the plaintiffs” first provision--
with the added requirement that ADOC request
records of an inmate's prior treatment if the inmate
reports having received such treatment after intake
has alrcady been completed--is necessary for the
reasons given above: records of prior treatment,
which ADOC is currently failing to obtain, are
essential for identifving and treating inmates’
mental illnesses. The provision is also narrowly
drawn and minimally intrusive because it merely
requires ADOC to seek the outside treatment
records where possible. While the three-day time
frame is specific, the court finds that it meets the
need-narrowness-intrusivenecss test because. given
ADOC's continued failure to obtain these records
within a rcasonable time, setting a clear time
frame 1s necessary to ensure compliance. It is also
the time frame suggested by the defendants--a
strong indication that it is reasonable and not
overly intrusive,

The court finds the plaintiffs” second proposed
provision to be necessary, given ADOC's failure to
obtain health records from prior facilities of
incarceration, despite the fact that those records
often pertain to mental-health treatment, Like the
first proposed provision, the plamtiffs’ second
proposed provision is narrowly tailored and

1 1

v intrusive it merely requi

ADOC to request records. And again. although the
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Thrée-day Time frame is specific, it is necessary.
narrowly tailored. and minimally intrusive in light
of ADOC's continued failure to obtain these
records within a reasonable timeframe. Also. as
before. it is the time frame suggested by the
defendants.

4. Other Provisions Regarding Intake

The parties propose additional provisions
unrelated. or indirectly related. to the three issues
identified above. These melude the following
proposals by the plaintiffs:

+ Each inmate entering or returning to ADOC
custody must receive a mental-health screening no
later than 12 hours after his or her arrival, see Pls.”
Updated Proposed Omnibus Remedial Order
(Doc. 3342)at §3.1.1;

1th

+ Each inmate must receive a mental-l
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+ Inmates arriving with trauma must be referred
for appropriate treatment, see id at § 3.1.10;

+ ADOC must take certain steps to ensure that
inmates preseribed mental-health medication prior
to their arrival at ADOC facilities continue to
receive such medication. see id at § 3.1.11:

» Inmates must be provided at intake with certain
information  regarding mental-health  services
available in ADOC, see id. at §3 3.3.2: 3.4.3: and

+ Inmates must not be transferred to another
facility before receiving a full intake screening or
else must receive a full screening upon transfer,
seeid at §34.1,34.2

The court declines to adopt these provisions
because the record does not show them to be
necessary  at this time. In fact. the record
d ales that ADOC has made marked

screening before being placed in a housing arca

1291 that does not provide *1291 constant correctional

officer observation, see id. at § 3.1.2;

+ Mental-health staflf conducting intake must
review an inmate's transfer documentation before
performing any screening evaluation, see id. at §
313

+ Intake evaluations must cover certain topics, see
id at §§3.2.2,3.2.4;

+ Mental-health scr must be d d in

5

areas permitting inmate confidentiality and
encouraging sclf-reporting, see id. at § 3.1.4;
+ Intake must include a suicide risk sc see

id at §3.1.6;

+ ADOC must take certain steps to ensure that
inmates who arc identified at intake as having
mental-health needs are referred for treatment and
appropriately placed within ADOC institutions,
see id at §§3.1.8,3.1.14,3.2.2,32.3,32.7,33.1;

+ Mental-health staff must report suspected abuse
of inmates, see id at §3.1.9;

casetext

progress in preventing certain problems that these
provisions are designed to remedy. For instance.
Dr. Burns testified that intake stafl were
performing more comprehensive assessments of
incoming inmates’ suicide risk than she believed
neeessary. See June 7, 2021, R.D. Trial Tr. at 106-
07, And, while there are obvious problems, as
discussed previously, with the process of referring
inmates for more thorough evaluations after
intake. there is no evidence that those problems
stem from failures by the stall members
conducting intake to make referrals where
necessary. Indeed. Dr. Burns indicated that she had
seen evidence that inmates were being referred
upon the identification of potential mental-health
needs. See id at 108,

In declining to adopt these provisions, however,
the courl assumes that ADOC is prepared 1o
sustain its progress as COVID-19 wanes and
thousands of immates currently housed in city jails
enter its facilitics. Should that assumption prove
unfounded, the court expects the EMT to raise the
matter with the court. At that point, the court may
consider additional relief.

E. Coding
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WIS RTOC has put great effort into redesigning
its coding svstem in the time since the liability
opinion, two problems remain with how that
svstem is used to track inmates. First. the evidence
demonstrates that inmates are not always assigned
mental-health codes and SMI indicators according
to their needs. Second, even when inmates are
coded appropriately. their codes are inconsistently
and sometimes erroncously documented, making
it difficult for providers who encounter inmates to
discern accurately their mental-health needs.

1292*1292

1. Assignment of Codes

a. The Parties” Proposed Provisions

To add the problem of inmates not being
assigned mental-health codes and SMI indicators
according to their needs, the plaintiffs propose that
all inmat I-health load must be
coded and. if appropriate. assigned SMI fags, as
required by the Revised Mental-Health Coding
System. See¢ Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 4.1. The
delendants propose two similar provisions. First,
they propose that ADOC or its mental-health
vendor must assess all inmates through intake
and/or through clinical encounters such as

on the tal

e ling ions and
and, to the extent clinically indicated, assign them
SMI designations. See Defs.” P d Phase 2A
Remedial Order (Doc. 3215) at § 4.1. Second. they
propose that all inmates entering the system must
be assigned mental-health codes. See id. at § 4.2,
Under this proposal, a code of MH-A mav be
assigned by a qualificd mental-health professional:
a code of MH-B or above must be assigned by a
psychiatrist, psvchologist, or CRNP. See id.

feam meetings

b. The Court's Ordered Relief

26 The court, in substantial agreement with both
partics, will order that all inmates be assigned
mental-health codes and, if necessary, an SMI flag
that is appropriate to address their mental-health
needs, as determined by clinical judgment. The
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court adopts this provision because it s
uncontroverted that the coding system must
accurately reflect inmates needs if it is to function
as an effective way to track mentally ill inmates
and facilitate care. Yel. as the court found in the
liability opinion, ADOC "fails to classify the
severity of mental illnesses accurately.” Braggs v
Dunn, 257 F. Supp. 3d 1171, 1204 (M.D. Ala.
2017) (Thompson, J.). This failure manifests in
two forms. First, some inmates simply do not
receive codes at all. Second, some inmates receive
codes that do not reflect clinical judgment. Indeed,
Dr. Burns testified that she had scen instances of
providers assigning inmates codes based on what
the inmate requested or on the inmate's desire to
scck employment, rather than on appropriate
clinical factors. See May 23, 2021, R.D. Trial Tr.
at 19; id. at 74-75. This provision addresses both
failures: it ensures that inmates receive codes, and
that codes reflect clinical judgment.

The court will not, however, attempt to prescribe
the manner in which mental-health providers
exercise their judgment when assigning codes.
Nor will it dictate which mental-health providers
may assign which codes. as the defendants
propose, because the record does not suggest that
ADOC's failure to code inmates appropriately is
related to the professional qualifications of those
individuals tasked with assigning codes (excepl.
that is. to the extent that LPNs continue to conduct
intake).

¢. PLRA findings

The court finds this provision necessary because,
as explained above. ADOC has persistently failed
to assign inmates codes and to do so according to
clinical judgment, The provision is narrowly
drawn and no more intrusive than necessary
because it simply directs ADOC to ensure that
providers are drawing on their clinical judgment to
code each inmate appropriately, while leaving it to
ADOC to determine how it achieves that result.

2. Documentation of Codes
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"3 "The Parlies” Proposed Provisions

To address the problem of inmates” mental-health
codes and SMI designations being incorrectly and
inconsistently documented, the plaintiffs propose
that cach inmate's mental-health code must be
documented in the inmate's medical record. See

12031203 Pls.” Updated Proposed Omnibus Remedial

Order (Doc. 3342) at § 3.2.6. The plaintiffs also
propose that cach mmate be given an SMI
designation separate from his or her mental-health
code, and that that designation be indicated by a
flag, warmning signal, or some other type of signal
within the electronic svstem. See id The
defendants propose no provisions addressing the
manner in which it documents inmates™ mental-
health codes and SMI indicators.

b. The Court's Ordered Reliel’

Much as the plaintiffs suggest, the court will order
that each inmate's mental-health code and SMI
designation must be ac Iv and consi Iv

indicated throughout all documents related to his
or her care. The court orders this relicf in light of

the evidence that inmates’ mental-health codes
and SMI designations are often undocumented or
inaccurately documented. That failure. in tumn,
undermines ADOC's entire svstem of treatment
planning and provision; il treatment tcams and
mental-health providers are to perform their
intended  functions, they must be aware of
inmates” mental-health statuses, Inmates with
serious mental illnesses must also be casily
identifiable as such. particularly when they are
transferred between facilities, so that appropriate
precautions may be taken to avoid sclf-harm or
suicide.

¢. PLRA Findings

The court finds this provision necessary for the
reasons given above: inmates” mental-health codes
and SMI  designations be accurately
documented for ADOC's system of treatment
planning and provision to function, and inmates
with serious mental illnesses must be easily

must
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identifiable as such so that staff will be alert to
their needs. Because ADOC has failed to ensure
accurate documentation, the courl must order
relief. This provision is also narrowly drawn and
no more intrusive than necessary because it simply
directs ADOC to ensure that documentation is
done correctly, without mandating a specific
process for doing so.

F. Referral

As stated earlier, ADOC has made notable
progress implementing a system by which both
inmates and staff are equipped to refer inmates for
mental-health services. ADOC has made similarly
important progress in its  development  and
implementation of a tnage process to identify the
urgency of requests for care. In light of ADOC's
progress with respect to the making and triage of
referrals, there are several areas in which the
partics propose remedial provisions but the court
will order no relief at this time.

At a high level, ADOC's referral process is a chain
that begins with the identification of an inmale's
need for mental-health services and should result
in a clinical assessment or intervention by mental-
health stafl. Each referral is classified as cither
emergent, urgenl, or routine, depending on the
urgency of the inmate's need for responsive care.
An "emergent" neced means that there is "an
imminent risk of injury to the inmate or others" or
that  mental-health services are "otherwise
immediately necessary." Defs.” Proposed Phase
2A Remedial Order (Doc. 3215) at § 1.10: see
also Pls.” Updated Proposed Omnibus Remedial
Order (Doc. 3342) at § 1.8, An "urgent” need
"means mental-health services should be provided
in the near future, but not immediately." Defs.”
Proposed Phase 2A Remedial Order (Doc. 3215)
al § 1.39; se¢ alse Pls. Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 1.33,
And a "routing” need "means that mental-health
services should be provided in the ordinary course
of business." Defs.” Proposed Phase 2A Remedial
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" Oiderae. 3215) at § 131: see also Pls.
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 1.27.

129:4%1 294

Despite ADOC's progress, persistent failures in
this process deny many inmales access (o
necessary  mental-health care within acceptable
timeframes. Sometimes a failure is attributable to
errors or delays by the staflf member making the
referral. Most often, though. a referral is made. its
urgeney is identified, and then follow-up care is
delaved far bevond what is acceptable—indeed,
what is required by court order and ADOC's own
policy—if it even happens at all. Because a failure
at one link in the chain denies inmates access to
timely—and in some cases, any—mental-health
care irrespective of ADOC's improvements at
other stages of the referral process, the court must
order relicf.

1. Making of Referrals

Both partics propose provisions for inmates to
have the ability to complete sell-referrals for
mental-health services verbally or in writing. See
Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 5.1.1; Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 5.2.2. While
there is extensive evidence that self-referrals are
an essential component of the referral system, see,
eg, June 3, 2021, R.D. Trial Tr at 18-19
(testimony of Dr. Bumns). Mayv 26, 2021, R.D.
Trial Tr. at 175-77 (testimony of Mr. Vail). June
29,2021, R.D. Trial Tr. at $2-83 (testimony of Dr.
Metzner), ADOC has already implemented a
system for self-referrals, see June 23, 2021, R.D.
Trial Tr. at 66-67 (testimony of Dr. Bums).
Although Dr. Burns highlighted the troubling
report that, in the two weeks prior to Charles
Braggs's death. he requested mental-health
services without a referral occurring, see May 24,
2021, R.D. Trial Tr. at 119-20, the mental-health
records presented to this court reflect that inmates
generally have been able to take this initial step
toward receiving mental-health care.
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This is also the case with respect to the staff-
referral svstem. Both parties propose provisions
for non-mental-health staff to refer inmates to
mental-health  stalf  for an  assessment  or
intervention when a prisoner has informed the
non-mental-health staff of a nced for mental-
health services or the non-mental-health stafl has
recognized such a need. See Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§§ 5.2.1, 5.2.2, 5.2.3; Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at §§ 5.2.1. 5.23. As
with self-referrals, ADOC has implemented a
staff-referral system. and evidence at the omnibus
remedial hearings suggested that it is being
successfully used, Dr. Bums noted multiple
instances in which ADOC staff referred an inmate
for mental-health services. See, e.g, May 25,
2021, R.D. Tral Tr. at 177 (tesimony of Dr.
Burns. noting several recorded stafl-referrals of
inmate W.5.): June 8, 2021, R.D. Trial Tr. at 56-37
(testimony of Dr. Burns, noting that a warden and
a classification specialist had referred Gary
Campbell). June 10, 2021, R.D. Trial Tr. at 15-16
(testimony of Dr. Burns, noting that an ADOC
employee had referred inmate K.W. for an
evaluation). In light of these referrals, the
evidence does not presently indicate that ADOC
has failed to inform stafl of their ability, and
indeed responsibility, to refer inmates in need of
mental-health services. Whether staff’ consistently
notice and appropriately recognize mental-health
needs is a critical but distinet issue, which is not
addressed by the parties’ proposed provisions
regarding the referral process and may be
incapable of being addressed completely until
ADOC's understafTing is corrected. As Mr. Vail
testified at the omnibus remedial hearings,
reaffirming his testimony at the lability trial.
without "enough stafl’ to properly supervise the
inmates," correctional staff will "miss a lot of
behavior, including behavior related to mental
illness."” See May 26, 2021, R.D. Trial Tr. at 180-

120581, Presently, the court will not order *1295 reliel

with respect to the staff-referral system.
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"Wilh vespect to written referrals by both inmates
and stafl. both parties propose provisions
requiring blank mental-health referral forms to be
available in the healthcare unit, the mental-health
unit, and designated shift offices within each
ADOC major facility and designating locations for
completed mental-health referral forms 1o be
submitted. See Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 5.2.4; Defs.’
Proposed Phase 2A Remedial Order (Doc. 3213)
at § 5.4. Dr. Burns testified that making the forms
available in these cnumerated locations s
necessary "so that people know where to get
them” and "can access them when necessary.” and
that the plaintiffs™ proposed drop-ofl’ location. the
box for medical referrals, would "simpliffv] the
process ... so there's not different types of
mailboxes all over the institution." June 3, 2021,
R.D. Trial Tr. at 22. But Dr. Burns acknowledged
that placing the forms in anv central location
would be "helpful” as long as "inmates have
access to that central location,” June 23, 2021,
R.D. Trial Tr. at 69, and there is no evidence that
ADOC's current locations for these forms are
inadequate. The court finds that there is no need to
order the proposed relief at this time.

The plaintiffs also propose multiple provisions
specifving the information that must be included
in these referral forms, including identifving
information for the inmate. the referring
individual, and the triage stafl, the date and time
that the referral form was completed and tnaged,
and the triage staff’s determination as to whether
the referral is emergent, urgent. or routine. See
Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at §§ 5.2.5. 5.2.6. However, Dr. Burns
acknowledged that this information is already
incorporated in the referral form currently used by
ADOC. See June 23, 2021, R.D. Trial Tr. at 70.
Although Dr. Burns noted "multiple episodes in
which the referral forms weren't completed,” May
26, 2021, R.D. Trial Tr. at 17. most of the referral
forms admitted in evidence did contain the
information required by the plaintiffs’ proposed

casetext

276

96

562 F, Supp. 3d 1178 (M.D. Ala. 2021)

provisions, Should the incomplete referral forms
highlighted by Dr. Burns turmn out to be. or
become. a systemic problem, the court expects
that the EMT will be able to flag the issue for the
court. But at this point, the court is confident that
ADOC will continue to encourage its stafl to
engage in thorough documentation and ensure that
these forms are fully completed.

2. Response to Referrals
a. The Parties” Proposed Provisions

With respect to all referrals, the defendants
prop lly, "[a]n urgent, or
routing referral will result in a timely clinical

assessment and/or intervention by a psychiatrist,
psvchologist, CRNP. or counselor" Defs.’
Proposed Phase 2A Remedial Order (Doc. 3215)
at §5.1.

With respect to emergent referrals, the plaintiffs
propose that an assessment by a qualified mental-
health professional "must occur as soon as
possible but no more than 3 hours from the triage
stalf's determination that the referral is emergent.”
Pls.” Updated Proposed Omnibus Remedial Order
(Doe. 3342) at § 5.3.5.1. In their definition of
"emergent,” the defendants propose that mental-
health services will be provided "typically] |
within four (4) hours." Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 110

The plaintiffs propose that "[u]rgent referrals must
result in a clinical assessment and/or intervention
by a [qualified mental-health professional] within
24 hours of referral” Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §
5352 Likewise, the defendants” proposed
definition *129% of "urgent" states that mental-
health services should be provided "tvpically| |
within twenty-four (24) hours." Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 1.39.

The planuffs propose that "[rloutine referrals

must result in a clinical assessment and/or
intervention by a [qualified mental-health
fessional | within 14 calendar days of referral.”

p
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P Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 5.3.6. Similarly, the deflendants’
proposed definition of "routine” states that mental-
health services “should be provided in the ordinary
course of b typically, within fourteen (14)
davs." Defs.” Proposed Phase 2A Remedial Order
(Doc. 3215) at § 1.31.

b. The Court's Ordered Relief

27 In light of the parties™ proposals. the court will
adopt the following provisions: A referral must
result in a timely clinical assessment andior
intervention by a psvchiatrist,  psvchologist.
CRNP. or counselor. Emergent referrals must
result in a clinical assessment and/or intervention
as soon as possible but no more than four hours
the determination that the referal is
emergent. Urgent referrals must result in a clinical
assessment and/or intervention within 24 hours of
the time the referral was made. Routine referrals
must result in a clinical assessment and/or
intervention within 14 calendar days of the time
the referral was made.

from

The court is concerned with the ongoing pattern of
missed or unanswered referrals at all levels of
urgency. which delay care and leave inmates to
deteriorate  without the treatment they need.
ADOC's failures have affected inmates waiting on
all levels of referrals. See, eg.. May 25, 2021,
R.D. Trial Tr. at 118-20 (inmate R_J. was nol scen
in response to an emergent referral for three davs
due to lack of stafl to bring him out for an
assessment): fd al 52 (inmate T.M. was not seen
by a CRNP until three weeks after he sct himself
on fire and received an urgent referral); id. at 27
(inmate A.J. was not seen until May 2020 for a
routine referral that was made in February 2020).
These failures have persisted since the time of the
liability trial in spite of a court order to which the
defendants stipulated. see Phase 2A Order and
Injunction on Mental-Health Identification and
Classification Remedy (Referral). Attachment A
(Doc. 1821-2) at §§ 2.1-2.3, and ADOC's own
lati and lici While ADOC's
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implementation of a triage system is admirable, it
clearly is not sufficient to address the problem if
the identified level of urgency does not correspond
with the actual time in which responsive care is
provided. The court finds it necessary to require
that mental-health stafll respond to referrals in a
timely manner. Moreover, given ADOC's inability
to improve even in the face of the liability finding,
and in light of the unreasonable delays in care that
have persisted in violation of a court order and
ADOC's policy, il is necessary for the court to
impose specific and concrete timeframes for
mental-health staff to respond to referrals.”

9 The court discusses these timeframes that it
will impose in its order against the
backdrop of the court's general discussion
of timeframes in Section ILE of Part 11 of
the Phase 2A Omnibus Remedial Opinion,
ADOC's history of noncompliance with
these timef: even after the defend:
stipulated to be enjoined to comply with

them, together with the testimony of
experts for both sides, discussed below,
supports the
numowness, and minimal intrusiveness off

strongly necessity,

these particular imeframes.

With respect to the time to respond to emergent
referrals, the court adopts the language of the
plaintiffs™  provision but  incorporates the
defendants” proposed timeframe, Dr. Bums and
Dr. Metemer gave conflicling testimony as to
whether a three- or four-hour timeframe for

|297responding  *1297 to an emergent referral is
necessary and reflective of the accepted standard
of care, See May 25, 2021, R.D. Trial Tr. at 54
(testimony of Dr. Bums); June 3, 2021, R.D. Trial
Tr. at 25, 33 (same): June 29, 2021, R.D. Trial Tr.
at 83, 151, 204-05 (testimony of Dr. Metzner). In
light of the distinet requi that tal-health
stal¥ still must respond to an emergent referral "as
soon as possible.” the court will defer to the
defendants” expert. Dr. Metzner. and adopt the
four-hour timeframe.
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"Wilh Fespect to urgent and routine referrals, Dr.
Burns and Dr. Metzner agreed on the appropriate
timeframes for mental-health staff to respond: 24
hours for urgent referrals and 14 days for routine
referrals, See May 25, 2021, R.D, Tnal Tr. at 54
(testimony of Dr. Burns): June 3. 2021, R.D. Trial
Tr. at 26, 33 (same): June 29, 2021, R.D. Trial Tr.
at 83, 151, 204-05 (testimony of Dr. Metzner).
ADOC's continued failures and  delays
providing mental-health services in response to
these referrals, as well as emergent referrals,
necessitale specific timeframes for an assessment

or intervention following a referral. The court
adopts the timeframes agreed upon by Dr. Bumns
and Dr. Metener.

c. PLRA Findings

This relief is necessary to correct a referral process
that  remains  "riddled  with  delavs and
inadequacies.” Braggs. 257 F. Supp. 3d at 1203,
ADOC stll 1s not providing care to inmates in an
acceptable timeframe after they have been
referred. and the result is that the department's
referral process, a cornerstone of its system for
providing mental-health care, remains deficient. In
light of ADOC's failure to correct this deficiency
on its own, specific timeframes are necessary,
narrowly tailored, and minimally intrusive to
ensure ADOC's compliance and prevent further
harms.

ADOC's longstanding violation in this arca and
the nmeframes that the court finds necessary to
correct  this  problem inform the court's
consideration of the parties’ other proposed
provisions, Although failures to follow up on
mental-health referrals appear to be the critical
defect in ADOC's referral process. the evidence
makes clear that problems carlier in the referral
process have the same harmful effect of delaying
necessary care, and additional relief is required.

of E

O
Referrals

or

Urgent

a. The Parties” Proposed Provisions
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To ensure that emergent or urgent referrals are
communicated to mental-health providers with
appropriate speed, the defendants propose that "
laln  emergent urgent  referral be
communicated verbally, in person or by telephone,
to the mental-health stafl as soon as possible. but
in no case longer than (1) hour absent unusual
circumstances which detain stafl for an extended

or must

period of time such as a medical emergency or an
incident involving safety or security of stafl’ or
inmates." Defs.” Proposed Phase 2A Remedial
Order (Doc. 3215) at § 5.1. During a conference
call following the it lial hean

defense counsel clarified that this provision would
apply to a referring stafll’ member who makes a
preliminary determination that an inmate's mental-

health need is emergent or urgent. At that time, the
referring staff' would have one hour, absent

I o ¢ the
referral directly (verbally or in person) to the
triage stafl.

icate

The plaintiffs propose the following provision
garding the c of or
urgent referrals by triage stafl:

"I the triage stafl is an RN and they determine
that the referral is emergent or urgent. they must

|298initiate contact *129% with the on-call MHP or

psychologist within one (1) hour of receipt of the
referral. If the triage stafl is a [qualified mental-
health professional] and is not the on-call MHP or
psychologist, they must initiate contact with the
on-call MHP or psvchologist within one (1) hour
of receipt of the referral. The on-call MHP or
psvchologist must determine  whether  further
referral to the psychiatrist is warranted or whether
achange in the status of the referral is warranted.”

Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 5.3.5,

b. The Court's Ordered Relief

28 The court will adopt the defendants™ proposed
provision and order that an emergent or urgent
referral must be communicated verbally, in person
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"o By Telephone, to the appropriate mental-health
staff as soon as possible. but in no case longer
than one hour from the time the referral is first
identified as emergent or urgent, absent unusual
circumstances which detain staff for an extended
period ol time such as a medical emergency or an
incident involving safety or security of stall or
inmates.

The court concludes that it must order compliance
with this one-hour timeframe to ensure that
emergent or urgent referrals lead to assessments or
interventions within the timeframes that it has
found necessary. Despite the urgency of these
categories of referrals, they are not consistently
received. much less responded to. in a timely
manner, especially when they are initiated via
written referral forms, rather than direct, verbal
contact with mental-health stalT. For instance. on
the dav before Jaguel Alexander committed
suicide, a medical staflf member made a written
referral for him after he "[rlequested to be placed
in a crisis cell.” Pls.” Ex. 3297 at ADOCS318191.
The form was not received by the triage nurse for
over 12 hours, See fd Although Alexander, due to
a previous referral, met with a mental-health
provider that morning. the 12-hour delay before
triage stafl even received a referral that was
ultimately identified as urgent and that requested
placement on suicide watch is a troubling sign that
relief is necessary.

However, while emergent or urgent referrals must
be communicated to mental-health stall with
urgency, the court finds that it is appropriate for
this  provision  to for
circumstances that may make compliance with a
strict one-hour requirement impossible. The court
expects that the EMT, in monitoring ADOC's
compliance with this provision. will evaluate
whether  ADOC  applies  this
overbroadly,

account unusual

exception

The court will not order compliance with the
plaintiffs™ proposed provision at this time. The
evidence presented at the omnibus remedial
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hearings reflected that, afier triage stafl received
emergent or urgent referrals from the referring
stafl. they generally triaged the referrals and
notified appropriate mental-health stafT within the
plamtiffs’ proposed timeframe,

¢. PLRA Findings

The provision that the court orders is necessary o
ensure that mental-health stalT are notified
promptly about the most time-sensitive referrals in
order to provide urgent or emergent care to
inmates without inappropriate delay. The evidence
at the omnibus remedial hearings made clear that
Alexander's referral was not unique in the delay
before it was received and triaged. Subjecting
emergent or urgent referrals to this delay prior to
tringe risks leaving inmates in potentially acute
distress as they awail necessary (reatment or
intervention for hours or longer. Requiring that
such referrals be e 1 to mental-health
staff’ directlv and with appropriate urgency is
narrowly tailored to protect mentally ill inmates

|290from this substantial *1299 risk of harm. And, by

affording flexibility to stafl in the event of unusual
circumstances, this relief is the least intrusive
means that will address the violation,

4. Communication of Routine Referrals
a. The Parties” Proposed Provisions

The planuffs propose that “[rloutine referrals
must be communicated to the mental health stalT
on the next business day by leaving the referral
form in a designated location.” Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 53.6, The defendants’ proposed provision is
substantially  the except that it
permissive language. See Defs.” Proposed Phase
2A Remedial Order (Doc. 3215)at § 5.1,

same, uscs

b. The Court's Ordered Relief

29 The court will adopt the parties” proposed
provisions with a slight modification and order
that routine referrals must be communicated to the
mental-health stafl by the next shift by leaving the

105



Braggs v. Dunn

“Telerral Torm in a designated location. As with
emergent or urgent referrals. the court finds that
relief is necessary with respeet to routine referrals
in light of the unrcasonable delays in response
times. These delays are exacerbated by the fact
that referrals are frequently lost or delaved before
they are ever communicated to mental-health staff.
as Dr. Bums described with respect to the seven-
day delay before a refemral
Underwood was even received by mental-health
staff. See June 2, 2021, R.D. Trial Tr. at 100. This
provision is designed 1o add the problem by
ensuring that referrals arc communicated in a

for Marquell

timely and reliable fashion.
¢. PLRA Findings

As with the court's ordered reliel regarding
emergent and urgent referrals. this provision is
v lo add her facet of ADOC's

deficient referral Inmates are  not

process.
currently receiving responses to their routine
referrals in a timely manner. and delays in
communicating the referrals to mental-health stafl
contribute to that deficiency. Although routine
mental-health needs generally do not pose the
same immediate risks of injury as emergent or
urgent needs. the failure to address them—
especially over the protracted delays that currently
infeet ADOC's process for handling routine
referrals—subjects  inmates  with  mental-health
needs 1o the risk of worsened svmptoms or
decompensation.  Delays handling routine
referrals are particularly concerning in light of the
risk that emergent or urgent needs may initially be
misclassified as routine nceds, leaving inmates

in

with such needs to sufler without an intervention
far longer than is acceptable. Indeed. fail in
ADOC's  provision of routing care have
contributed to the inadequacy of care received by
numerous inmates who committed suicide since

the court's suicide prevention opinion.

A specific timeframe in which stall must
communicate routine referrals is necessary to

address the violation, given that ADOC has failed
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to self-correct in this area. And the timeframe
specified provides ADOC with ample time to
fulfill the requirement. This provision is narrowly
tailored to address only the underlying issue
causing the violation., And it is no more intrusive
than is necessary to ensure that delays are
sufficiently short to ensure timely treatment of
emergent or urgent needs that initially may be
understood as routine needs. The provision
preserves ADOC's flexibility to manage the means
by which it will comply with this requirement,
including its diseretion to decide where routine
referrals should be submitted and who should
review them.

5. Triage of Referrals
a. The Parties” Proposed Provisions

Both parties propose a number of provisions

1300relating to the process to triage referrals. *1300 The

plaintiffs propose a provision requiring that triage
not be completed by correctional stafl. See Pls.”
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 53.1. They further propose
additional regarding triage
responsibility:

provisions

« Each ADOC major facility must designate one
triage stafl per shift, see Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 5.3.2;

+ The tnage stall must regularly monitor the
designated arca for completed mental-health
referral forms and check the box for such forms at
least once per shift, see id at § 5.3.3; and

+ The triage stafl’ must determine whether cach
mental-health referral is emergent, urgent, or
routineg, see id. at § 5.3 4,

The defendants propose similar provisions, with
the key distinctions being that their proposal
would allow for multiple designated triage stafl on
a given shift and would require triage stalf to
check for completed referral forms at least once
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'ﬁ:'r'mﬁﬁ"ss day rather than once per shift, See
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215)at §§54.55.1,5.5.2,553.

b. The Court's Ordered Relief

The court will not order that correctional staff
cannot triage mental-health referrals, nor will it
order that each ADOC major facility must
designate one triage stafl’ per shift. There is no
evidence that, since ADOC's current triage system
was developed, any triage was performed by
correctional staff, so this relief is unnecessary,
And while Dr. Burns testified that assigning triage
responsibility to one person on a shift would avoid
the confusion of "having multiple people trving to
sort" the referrals, June 3, 2021, R.D. Tnal Tr. at
23, the evidence at the omnibus remedial hearings
did not reflect that ADOC's current allocation of
responsibility for triage has caused such problems.

Similarly, although the parties’ proposals that
triage stall must determine whether each mental-
health referral is emergent. urgent, or routing
undoubtedly reflect a lational
component of the referral process, see, e.g., June
29, 2021, R.D. Trial Tr. at 152 (testimony of Dr,
Metaner, observing that "all referrals need to be
triaged to determine whether they're urgent,
emergent, or routing”); June 3. 2021, R.D. Trial Tr.
at 33 (testimony of Dr. Burns, explaining that "[i]t
is the standard of care that there be a triage person,
that there be these referral levels"), the mental-
health records admitted in evidence at the omnibus
remedial hearings tended to show that. when
referrals were received, they generally  were

v and fi

assigned an urgency level by the triage staff in a
timely manner. The more systemic problems were
that referrals were not timely communicated and
received prior to triage and did not lead to timely
follow-up afterward. The court will not order this
proposed relief. Even without this provision, the
court fully expects that the EMT will review triage
of referrals extensively and bring persistent issues
to the court's attention if further relief is necessary.
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However, the court will adopt the plainuffs’
proposed provision requiring the triage stall to
regularly  the designated area  for
completed mental-health referral forms, at a

monitor

minimum frequency of once per shift. The court
credits Dr. Bums's testimony that that this
frequency of ing for e referral
forms is necessary 1o ensure that written referrals,

Tatod

particularly those that may actually be emergent or
urgent, are received, classified, and acted upon
with appropriate speed. See June 3, 2021, R.D.
Trial Tr. at 28. Although Dr. Metener testified that
triaging referrals once per day is sufficient *1301 if
stafl are properly trained that emergent or urgent
referrals "ought to be done by phone to alert
people.” June 29, 2021, R.D. Trial Tr. at 221: see
also i at 151 (testimony of Dr. Metmer,
explaining that he would “require that emergent
and urgent referrals be transmitted verbally as well
as in writing," so that "vou are not wailing for
someone to pick up the referral slip"), the court
finds that ADOC has not vet reached the point at
which Dr. Metmmer's reasoning is applicable.
Because ADOC staff do not vel recognize
inmates” emergent or urgent needs with the
consistency to ensure that such referrals are
transmitted directly to (nage staff, the protection
that the plaintiffs propose is necessary to avoid
subjecting inmates in need of “immediate” or
"urgent care center tvpe” needs, see June 3, 2021,
R.D. Trial Tr. at 25-26 (testimony of Dr. Burns). to
long delays—longer than the court finds are
permissible to go without an assessment or
intervention—before their referrals are even
picked up by a mental-health staflf member.

¢. PLRA Findings

Requiring that triage staff monitor the designated
area for completed referral forms at least once per
shift is nccessary to protect inmates whose
emergent or urgent needs may be imitally
misidentified by referring non-mental-health stafl
members prior to triage. While the court's ordered
provision requiring the verbal communication of
emergent or urgent referrals, combined with
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“Gngome mental-health training of ADOC stafT,
may offer partial protection 1o these inmates. it is
not vet sufficient to keep inmates with pressing
mental-health needs from falling through the
cracks long enough to sulfer decompensation,
self-injury, or worse. Especially while severe
understafTing continues to present the danger that
correctional stafl will miss or misidentify behavior
related to mental iliness, this additional safeguard
is necessary to ensure that inmates receive timely
treatment relative to their mental-health needs.
Even this provision may not offer entirely
adequate protection for inmates who could require
intervention in as litlle as four hours, For
comparison, ADOC's stated policy since 2018
requires triage stafl to check for completed forms
"a mmimum of every hour and at the end of each
triage nurse’s shift" MH E-0535 (D-3646) at
ADOC475712. In light of ADOC's progress in the

I and impl of its triage
process, however, the court will order this less
restrictive provision, with the expectation that
improvements to staffing, training. and the
remainder of ADOC's referral process will all be
necessary  to provide adeguate prolection to
inmates who experience emergent or urgent needs

a 1
dey

for mental-health services. The provision that the
court orders is narrowly tailored and minimally
intrusive to ensure that thesc inmates receive
adequate protection and access to treatment.

6. Observation in Response to Emergent Relerrals
and Referrals for Suicide Watch

a. The Parties” Proposed Provisions

The plantiffs propose that, “[flollowing an
emergent referral, including referrals for suicide
watch, custody or mental health stafl must
maintain constant, line of sight. observation of the
prisoner until assessed by a [qualified mental-
health professional]." Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §
5351 In the context of intake, the defendants
propose the similar provision that, "[i|f a
psvchiatrist or CRNP is not available to evaluate
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an inmate with an emergent need. then the inmate
will be placed on constant observation or close
watch (as appropriate) until the inmate may be
evaluated.” Defs.” Proposed Phase 2A Remedial
Order (Doc. 3215) at § 3.1.12.

1302* 1302

With respect to referrals for suicide watch in
particular. the plainiffs propose the additional
provision that, "[wlhen referring prisoners for
suicide watch placement, the referring person
must ensure that stafl maintain constant, line-of-
sight observation of the prisoner who is being
referred  until they are ecither transferred to
appropriate correctional, medical, or mental health
staff who takes over the responsibility to ensure an
assessment by a triage nurse occurs or the prisoner
is assessed by a triage nurse on an emergent
referral"  Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 5.2.2.1.

b. The Court's Ordered Reliel

30 The court will adopt the plaintiffs™ first
proposed provision. As discussed in the previous
sections, ADOC has continued to perform
inadequately in providing responsive care to
inmates within acceptable timeframes following
mental-health referrals. This failure is particularly
unacceptable, and particularly dangerous, when
the inmate has been identified as having an
emergent need for mental-health care. including
possible suicidality. To reiterate. an emergent
referral indicates that an inmate is at serious and
imminent risk of injury or other harm, See June 3,
2021, R.D. Trial Tr. at 25. However, even though
the generally accepted standard in these cases is to
provide care within three or four hours, there is
evidence that these inmates must wait days to be
seen—and that some are never seen at all. In at
least one case that Dr. Burns identified. the inmate
was nol put on watch or given anv additional
support while waiting 1o be seen. See May 25,
2021, R.D. Trial Tr. at 118-20 (discussing the
failure to place inmate R.J. on watch while he
waited three days for an assessment following an
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Emergent referral). Leaving inmates in such acute
distress without taking any steps to ensure their
safety is plainly inadequate. When this failure is
combined with delays in responding to the
referral, as was the case for Casey Murphree, the
result can be deadly. See May 24, 2021, R.D. Trial
Tr. at 76-77. The court finds that this provision is
necessary o address this grave danger and ensure
that inmates remain safe while waiting to receive
the basic care that they need.

However, the court will not adopt the plaintiffs’
sccond proposed provision, which would place
initial responsibility for ensuring this observation
on the referring individual until the appropriate
correclional. medical. or mental-health stafl can
assume that responsibility. While it 1s possible that
this is an important practice in order to maintain
constant supervision of inmates who have been
referred for a suicide watch assessment, Dr
Metener testified that this provision could have the
effect of imposing responsibility for maintaining
constant watch on an individual without the
authority, ability. or qualifications to monitor the
inmate properly. See June 29, 2021, R.D. Trial Tr.
at 220-21. And there was no evidence presented at
the omnibus remedial hearings  that  this
requirement would be effective or necessary Lo
protect inmates bevond the reliel that the court
does order. which still requires constant line-of-
sight observation while preserving ADOC's
discretion as to how to comply with this
requirement,

¢. PLRA Findings

The provision that the court adopts is necessary to
address the dangers to inmates with emergent
mental-health needs that are neglected, and indeed
aggravated. as a result of the unconstitutional
delavs in ADOC's referral process, It is narrowly
tatlored to the dangers that ADOC's violations
cause: it only imposes a requirement for constant
observation until mental-health stafl can initiate an
assessment or intervention to determine the next
steps that arc appropriate. While the defendants
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1303 And it is the least intrusive means to *1303 protect

the safety of inmates while they are awaiting
necessary mental-health services,

7. Other Provisions Regarding Referrals

Finally, both parties propose provisions requiring
the maintenance of a log of all mental-health
referrals al each ADOC major facility. See Pls.”
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at §§ 5.4.1. 5.4.2; Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 5.3,
The proposal  further  prescribes
information that must be included in these mental-
health referral logs. See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §
5.4.2.1. However, Dr. Bums testified that ADOC
is already keeping referral logs, and, because she
did not review the most recent logs. she was
unable to provide evidence as to whether these
logs are deficient. See June 23, 2021, R.D. Trial
Tr. at 75. Therefore. the court sees no reason to
order relief at this time. However. given Dr
Metener's testimony that these logs would be
important to the EMT in fulfilling its monitoring
responsibilities, see June 29, 2021, R.D. Trial Tr.
at 224; July 1, 2021, R.D. Trial Tr. at 12-13, the
court anticipates that the EMT may fag for the
court any defects or other concerns regarding how

plamtiffs’

these logs are being maintained should any
deficiencies inhibit monitoring or impede the
quality or continuity of mental-health care.

G. Confidentiality

As described previously, and as s own audit
recognized, ADOC continues to struggle to
provide inmates with the confidential treatment
that is an "absolutely necessary condition” for the
adequate provision of mental-health care. June 3,
2021, R.D, Tral Tr. at 14 (testimony of Dr.
Bumns). While the evidence shows that some
prisoners do receive confidential treatment. too
many do not. Out-of-cell spaces for confidential
treatment arc not alwavs used, cven when
available. Inmates who refuse to leave their cells
are simply not provided confidential treatment.
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"and a Tack of stafl’ prevents inmates who do wish
1o leave their cells from being escorted (o
confidential-treatment spaces.

a. The Parties’ Proposed Provisions

To remedy ADOC's failure to provide confidential
treatment, the  plaintiffs  propose  that "
[c]onfidentiality in mental health treatment and
assessment must be a prioriy.” Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 6.1, and that "[i]ndividual counscling sessions,
medication management encounters, periodic
assessments related to placement in an [restrictive
housing  unit]. ide risk ts. and
therapeutic groups must take place out-of-cell in a
setting that provides for confidentiality, unless that
is not possible due to safety concerns, based upon
clinical determinations,” id. at § 6.2, The plaintiffs
further propose that, "[i|f confidentiality is not
possible, then that fact, the reason, and the actions
taken to maximize confidentiality must be
documented in the progress note.,” and that all
correctional stafl’ will undergo certain training on
confidentiality. fd

The defendants offer similar provisions, They
propose  that " eval

examinations, individual
medication management encounters, therapeutic
groups, and other mental-health services provided
in this Phase 2A Remedial Order will take place
out-of-cell in a setting that provides for
confidentiality. unless that is not possible due to
safety concerns or otherwise not appropriate (for
example, psychoeducational groups may not

counseling  sessions,

necessanly need to be confidential and mental-
health rounds in the [restrictive housing unit] may
be appropriately conducted "cell-front"). based
upon clinical determinations." Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 6.1.
And, like the plaintiffs, the defendants propose

1aod=1304 that if confidentiality is not possible. "then

the [qualified mental-health professional] will
document that fact, the reason, and the actions
taken to maximize confidentiality in a progress
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note for that individual counseling session.
medication management encounter, or therapeutic
group." fd.: see also id. at 8.2.3 ("If a significant
clinical encounter i1s at a cell-front, then the
progress note should so indicate.”).

Both partics also propose provisions concerning
2 iality. The plaintiffs would
require all correctional staff members to be trained
on confidentiality in a manner consistent with
ADOC Administrative Regulation 604, See Pls.”
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 6.2. The defendants, too, would
require correctional stafl to be trained in a manner
consistent with Regulation 604, but would limit
the requirement to correctional stall members
igned to medical or tal-health units or
treatment teams, or who regularly receive
protected health information. See Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 6.2
The defendants would also require correctional
staff to sign a confidentiality agreement at the
conclusion of the training in order to be assigned
to a medical or mental-health unit or treatment
team, or to receive protected health information,
See fd.

on confid

b. The Court's Ordered Relief

31 In substantial agreement with both parties, the
court order that individual counseling

11 nt )

will
sessions,

periodic  assessments related to placement in
restrictive | ide-risk and
therapeutic groups must take place in a setting that
provides for confidentiality and that, if applicable,

is out-of-cell. These services may be provided in a
non-confidential location if confidentiality is not
possible due to safety concems or is otherwise not
appropriate. The question whether confidentiality
is not appropriate for reasons other than safety
concerns must be made answered according
clinical determinations. If confidentialitv is not
possible, then that fact, the reason for it, and the
actions taken to maximize confidentiality must be
documented in the progress note.
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"Tfi¢ "Court orders that mental-health treatment be
conducted in confidential settings because. as it
found in the liability opinion, such treatment is
generally ineffective unless confidential. The court
recognizes. however, that it is not alwavs possible
to provide mental-health services in a confidential
setting. It will therefore allow ADOC to provide
mental-health services in a non-confidential
setting. but only when it is necessary to do so
because of safety needs or other considerations.
Such other considerations  might
instance, when an inmate refuses to come out of
his or her cell. or when the need for mental-health
carc is urgent and confidentiality cannot be
achieved rapidly. Because determinations about
the ity of n fidential treatment under
such circumstances will necessarily mvolve some

arise, for

analysis of inmates” mental-health needs, such
determinations must be made according to clinical
judgment. Finally, the court orders that providers
document instances in which confidentiality is
impossible, and the reason(s) that it is, b
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tailored and no more intrusive than necessary
because it focuses specifically on remedying the
violation of confidentiality that was described in
the liability opinion and continues today, and
because it allows ADOC the flexibility to hold

Fdantial when

CES10N

m
necessary or appropriate.

H. Treatment Teams and Plans

32 Since the court's liability findings, ADOC has
made much progress in ensuring that every inmate
has a treatment team. However, as discussed
previously, treatment teams often do not meet
frequently enough, and when they do meet, they
lack pertinent information and do not meet for

long cnough to ively
needs and progress. As a result, the treatment
plans that those teams are tasked with curating are
often nonexistent or so vague as to be insuflicient
to address mmates” individual needs. Morcover,
treatment plans are often not amended to address

cl in i " needs and circumstances, a

such information is highly relevant to inmates’
care, and must be made available to treatment
teams if they are to effectively monitor the course
of each inmate's treatment,

The court declines, however, to adopt either of the
partics’ proposals conceming training. The
evidence simply does not show that ADOC's
failure to provide confidential treatment is caused
by a lack of training, and so the court cannot find
such relief necessary. Morcover, it assumes that
ADOC and its mental-health vendor will inform

liostheir staff of their obligations regarding *1305

confidentiality. and that the EMT will notify it if
they do not.

c. PLRA findings

The court finds this provision necessary because,
as explained above, confidentiality is essential for
the effective provision of mental-health services.
and yet at no ADOC facility is treatment
consistently provided in confidential settings. The
court also finds this provision to be narrowly

casetext

shortcoming that is exacerbated by the haphazard
and poorly documented nature of ADOC's transfer
process.

1. Frequency of Treatment-Team Meetings
a. The Parties” Proposed Provisions

With respect to the infrequency with which
treatment teams meet, the plaintiffs propose that
"treatment teams must meet at regular ntervals as
mandated by the patient's assigned mental-health
code and appropriate level of psychotherapy in
order to formulate/revise the patient's treatment
plan, review progress notes, discuss the condition
of the patient, and address the patient’s progress.”
Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 7.2.1. The defendants propose,
similarly. that "treatment team meetings will occur
al regular or clinically indicated intervals or afier a
major clinical event to prepare or to revise the
inmate’s treatment plan." Defs.” Proposed Phase
2A Remedial Order (Doc. 3215) at § 7.2. Both
partics also propose that treatment tcams meet
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) ?cmﬁﬂo prescribed timeframes. See id: Pls,”
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at App'x A, Table 2.

b. The Court's Ordered Relief

The court will adopt a hybrid of the parties’
proposals, and order that treatment teams meet at
regular intervals. to be determined based on the
team chair's clinical judgment of what is
appropriate given the inmate's assigned mental-
health  code, of
psychotherapy. As the court found i the liability

housing unit, and level

opinion, 1 is ial to the
provision of mental-health care. especially in the
prison context. and it cannot occur absent regular
meetings by treatment teams, See Braggs, 257 F.
Supp. 3d at 1206, Because ADOC has failed to
ensure that treatment teams meet regularly. the
court must do so now to ensure that inmates
receive the minimal level of care required by the
Constitution.

The court omits from its order the plaintiffs”
language regarding the substance of treatment-
team meetings because there is no evidence that
meetings fail to address necessary issues when
they do occur and last long enough to be
productive.

The court also declines to adopt the parties’
proposed timeframes for treatment-team meetings.
1ao6At this point, such a *1306 provision does not
appear necessary, ADOC  should have the
opportunity to comply with the court's order for
regular meetings before the court imposes such a

lar scl Jui t. The court is also
confident that the EMT will monitor the frequency
of treatment-team meetings and will alert the court
il meetings continue to oceur so infrequently as to
prevent effective care.

dul

¢. PLRA Findings

The court finds this provision necessary for the
reasons given above: treatment planning is vital to
the provision of mental-health care. and it cannot
oceur absent regular meetings. The court also
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finds that this provision is narrowly tailored and
no more intrusive than necessary because it leaves
the d of what to di
team meetings, and the decision of exactly how

during

frequently to hold meetings, up to the chair of the
team. thereby ensuring that ADOC maintains
maximum fexibility to structure its operations.

2. Length of Treatment-Team Meetings
a. The Parties” Proposed Provisions

With respect to ADOC's failure to ensure that
treatment-team meetings last long enough to be
effective, the plaintiffs propose that the length of
any given treatment-leam meeting must be "based
on whether there have been any significant clinical
changes in the patient’s condition since the last
treatment tcam meeting.” Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 7.2.4.
The defendants propose no provision regarding the
length of treatmeni-team meetings.

b. The Court's Ordered Relief

The court will order simply that each treatment
team meeting must last for an adequate period of
time, based on the chair's clinical judgment. The
court orders this relief in light of the evidence that
treatment-team meetings for some inmates are
lasting between one and six minutes, despite the
fact that, as Dr. Burns testified, a normal follow-
up treatment-team meeting, when "there are no
changes and things are going just fine.” should last
al least 15 to 20 minutes. May 25, 2021, R.D. Trial
Tr. at 133, Because the evidence also demonstrates
that the appropriate length of treatment-leam
meetings will varv depending on inmates” needs,
however, the court does not prescribe any
particular length for treatment-team meetings.

¢. PLRA Findings

The court finds this provision necessary because.
as explained above, treatment teams are currently
meeting for less time than is required to ensure
that each i T plan and progress are
meaninglully analyeed. It is also narrowly tailored
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"and o more intrusive than necessary because it
leaves the decision of exactly how long ecach
meeting should last to the team chair, provided
lhatl.hc‘ iSbESDdOTI hinical jud t

3. Lack of Pertinent Information
a. The Parties” Proposed Provisions

With respect to treatment teams” frequent lack of
pertinent information, the plaintiffs propose that "
[a]ll members [of the treatment team] must have
access to climcally relevant documents." Pls’
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 7.2.6. The plaintiffs define

3 " "
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several inmates who eventually killed themselves,
For treatment teams to function adequately and
prep hensive treatment plans, they must
remain informed of their patients™ conditions and

bichin s
life circumstances. This provision is therefore
needed to ensure that inmates receive adequale
care.

To provide ADOC maximum {lexibility, however,
the court will not enumerate various tvpes of
clinically relevant documents, as the plaintifls
propose. Instead, the court will leave it to ADOC's
mental-health  providers
documents are necessary 1o inform clinical
jud, . The court trusts that the EMT will

to determine  what

"clinically relevant

as €

related to the current condition of the patient,”
including the "most recent treatment plan, any
treatment plan less than thirty (30) davs old. [a]
list  of currently prescribed  medication,

ion showing

within the last thirty (30) days, progress notes
from the last thirty (30) davs. and anv other
clinically relevant document determined necessary
by the reviewing ndividual to inform clinical
aotjudgment.” Jd at § 1.5, The #1307 defendants
propose no provision regarding treatment teams’
access lo information.

b. The Court's Ordered Relief

The court will order that all members of the
treatment team must have access to clinically
relevant documents related to the inmate, with

“clinically relevant de " defined as all
documents related to the current and past
condition of the mmate--including d

related to the inmate's housing status, disciplinary
history, and interactions with other inmates--that
are necessary to inform clinical judgment. The
court orders this relief in light of the evidence that
pertinent information about inmates™ statuses has
been consistently omitted from the files to which
treatment have  access,
information regarding violent mteractions with

teams ncluding,

other inmates and attempts at self-harm that could
have alerted treatment teams to the suicidality of

casetext
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monitor treatment teams’ access to documents,
and that the EMT will alert the court if it becomes
apparent that treatment teams are deprived of
pertinent information.

¢. PLRA Findings

The court finds this provision necessary for the
reasons given above: treatment lcams cannol
function effectively without access to information
concerning inmates’ past and current conditions,
and vet ADOC has failed to ensure that treatment
teams have access o information.
Accordingly, the court must order reliel. The
provision is also narrowly tailored and minimally
intrusive because it simply dirccts ADOC 1o
ensurc that treatment teams have access to

such

clinicallv relevant documents, while allowing
ADOC's mental-health providers the flexibility to
determine which particular documents are needed.

4. Nonexistent or Vague Treatment Plans
a. The Parties” Proposed Provisions

With respect to the nonexistence of treatment
plans and the lack of detail and individualization
in treatment plans that do exist, the plaintiffs
propose that "[efach patient on the mental-health
cascload must have a treatment plan created
within the appropriate timeframe following his or
her addition to the caseload. or more frequently if
clinically appropriate.” Pls.” Updated Proposed

113



1insmental-health

Braggs v. Dunn

Viniibus Remedial Order (Doe. 3342) at § 7.3.1:
see also id at § 7.7.1. and that "each treatment
plan must be individualized to cach patient." id at
§ 7.3.2. The plaintiffs also propose a list of
specific mformation to be included in each
treatment plan. See id at § 7.3.3-7.3.3.5,

The defend propose
provisions, They would require that each inmate
have a finalized treatment plan within a prescribed
timeframe, see Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 7.4.1, and that
treatment  plans be “individualized for cach
inmate," id at § 74.2. And. like the plaintiffs,
they propose specific information to be included
in cach treatment plan. See id.: see also id at §
74.2.1-4 (proposing various categorics of
information that treatment plans "may" include).

ially  similar

b. The Court's Ordered Reliel

The court will order that cach inmate on the
cascload must have a *13s
treatment plan that is adequately detailed and
individualized to address his mental-health needs,
based on clinical judgment. The court orders this
relief in light of ADOC's ongoing failure to
provide treatment plans that are sulficiently
detailed and individualized to facilitate treatment.
See May 26, 2021, RD. Trial Tr. at 17-18
(testimony of Dr. Bums, describing letter from
ADOC to Wexford indicating that treatment plans
available for inspection "were often of poor
quality, were lefl incomplete. or otherwise lacked
necessary documentation”). id at 155 (reporting
that a recent audit of Fountain Correctional
Facility found that there were only treatment plans
for about half of the charts reviewed). This was a
major violation identified in the liability opinion,
and the court is seriously concerned that it
continues today,

Just as it will not attempt to enumerate various
y relevant de

Tinimall

, however,

types of
the court will not attempt to dictate the specific
contents of treatment plans. Rather, it will leave it
to ADOC's mental-health providers to determine
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the information to be included in each treatment
plan. Individual inmates™ treatment plans may
differ in their contents, for, as Dr. Metmer
testified, individualized
treatment plan [and its] comprehensiveness ... is
going to significantly vary [based] on the level of
care ... assigned." June 29, 2021, R.D. Trial Tr. at
158. Regardless of the level of care assigned to
any particular inmate, however, ADOC must
ensure that treatment plans are thorough enough to
provide comprehensive portraits of  inmates’
mental-health  needs, treatment  history, and
treatment goals, The court trusts that the EMT will
monitor the contents of treatment plans. and that
the EMT will alert the court if it appears that
treatment plans continue to lack sufficient detail to
fulfill their intended purpose.

"the nature of the

Similarly. the court does not order. as the parties
propose. that treatment plans be created within
certain timeframes. The evidence does not indicate
that treatment plans are not created promptly when
they are created: rather. it indicates that too often,
plans are not created at all. The court trusts that in
following its order that each inmate have an
individualized treatment plan, that ADOC will
ensure that treatment plans are created within a
reasonable timeframe. and that the EMT will bring
the issue to the court’s attention il it fails to do so.

¢. PLRA Findings

The court finds this provision necessarv given
ADOC's ongoing failure to ensure that treatment
plans are sufficiently individualized and detailed
s0 as to facilitate the provision of an informed and
consistent course of treaiment. It is also narrowly
tailored and minimally intrusive because it does
not mandate the specific contents of treatment
plans, nor the timeframe in which treatment plans
must be completed,

5. Failure to Update Treatment Plans

a. The Parties’ Proposed Provisions
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"Wilhtespect to ADOC's failure to update
treatment  plans when needed. the plainufls
propose several provisions that would require
ADOC to ensure that treatment plans are regularly

ded to reflect cl in inmates” needs and
circumstances. See  Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 7.3.1
(proposing that cach treatment plan must be
" ded and until the
patient is either removed from the mental health
cascload or leaves ADOC custody™): fd at § 7.3.2
(proposing that "[t|reatment plans must reflect
changes in goals, plans to achieve goals, changes

datad

as ¥

in mental health status/symptoms. and amended
timeframes 1o reach goals™). id at § 742

I30u(proposing that "treatment *1300 plans must be

amended, if

porancously with a ch

reviewed  and necessary,
ge in the patient's
mental health code"): id at § 7.4.3 (proposing that
"treatment  plans be  amended
contemporancously with the treatment team's
decision to pursue involuntary medication, [the]
need for  emergency  administration  of
psvchotropic medications, or [the] decision to

discontinue all mental health medication™).

must

The defendants propose that treatment plans must
reflect "cl t goals, ... in
mental-health status or symptoms, and any revised
timeframes for reaching treatment goals." Defs.”
Proposed Phase 2A Remedial Order (Doc. 3215)
at § 742, and that treatment plans may include
information regarding "any effect of recent
housing changes on the inmate's mental-health
needs," id. at § 7.4.2.4. They also propose that
treatment and revise
mental-health codes as clinically appropriate. See
id at §4.3.

in treat 1

leams review mmates”

b. The Court's Ordered Reliel

In substantial agreement with both parties, the
court will order that treatment teams must review
and revise each inmate’s mental-health code as
clinically appropriate, and must review and
amend. il necessary, each inmate's treatment plan
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after changes in the inmate's mental-health code.
transfer to a new housing unit. or any other
circumstance resulting from or likely to affect an
inmate's mental health in a significant way, The
court orders this relief m light of ADOC's internal
audits of its own facilitics. which reveal that
treatment plans were rarely updated afier major
events. see Bullock RTU and SU Audit Resulis (P-
3260) at 9 (showing 11.39 % compliance on major
event movements), Bullock Cutpatient Audit
Results (P-3263) at 10-11 (2.92 % compliance).
St. Clair Audit Results (P-3277) at 7 (7.14 %
compliance), and by Dr. Burns's testimony to the
same effect. see Mav 26, 2021, R.D. Trial Tr. at 18
(explaining that according to her review of inmate
records, there were "not always [ | treatment plan
changes when there's a significant event, like
removal or placement off watch or discharge into
outpatient from a residential treatment unit"). In
the liability opinion. the court noted that it is vital
that treatment plans be regularly updated to

1d new  devel ts in an inmate's
ms and cir Al plan is
ineffective if it does not address an inmate's
current needs, and "rote repetition” of goals
without ach led t of cl
occurred presents a real "hazard| | to prisoners
with mental illness.” Brages. 237 F. Supp. 3d at
1207, Because ADOC has failed to ensure that
treatment plans are appropriately updated the court
must order that it do so.

Aiti

that have

c. PLRA Findings

The court finds this provision necessary for the
reasons given above: treatment teams continue to
produce plans that do not reflect relevant changes
in inmates”  individual  circumstances., and
therefore cannot fulfill their intended purpose.
This provision is also narrowly tailored and
minimally intrusive because, for the most part, it
leaves it entirely to treatment teams to determine
the circumstances under which treatment plans
must be updated. While it does require that
treatment plans be reviewed under two specific
circumstances--changes in housing and changes in
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mental-health codes--it imposes that requirement
onlv because the evidence demonstrates that

1 11 1

must in

housing and mental-health codes to be effective.

6. Coordi of Transfers and T

a. The Parties” Proposed Provisions

With respect to ADOC's failure to coordinate the
ilotransfer of priseners among facilities “1310 with
prisoners” the  plaintiffs

treatment  planning,

propose the following provisions:

« "In order to ensure continuity of care, the
patient's mental health code and condition must be
considered in making determinations concerning
transfer.”  Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) a1 § 7.5.1.

+ "Decisions regarding transfer of outpatient
patients (MH Code B and C) will not occur
without ltation with the team. The
treatment team must weigh the reason for the
transfer against concerns aboul continuity of care.
Patients with an SMI flag my only be transferred
upon approval of the patient's treatment team. The
transfer of patients in the RTU or SU will be
permitted to a patient’s change in
level of care occasioned by an improvement or
deterioration in mental health condition.” Jd. at §
7.5.2.

Aat,

« "In the event of a transfer of a patient on the
mental health cascload. there must be a transfer
note written by the patient's MHP at the
transferring facility to the patient's new MHP at
the receiving facility. This transfer note will
include a discussion of the patient’s mental health
background, current needs. and the next steps for
treatment the transferring facility would have
taken if not for the transfer. The transfer not for
patients coded MH-D must be sent to the receiving
facility prior to the patient’s transfer. The transfer
note for patients coded MH-B or MH-C must
occur within five (5) business days of the patient's
transfer.” Jd. at § 7.5.3.
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+ "The transfer note must be on the Mental Health
Transfer Form. The purpose of the Mental Health
Transfer Form is to eliminate, as much as possible,
disruption in the patient’s care. The Mental Health
Transfer Form must include, at a minimum, the
following information: (1) Any individualized
pli ics that have been
I treatment  or

or o
uccessful:  (2)
compliance strategies that have been unsuccessful;
(3) Clinically relevant information about the
patient’s background. such as prior history of
abuse, family history, or difficultics in the course
of treatment or compliance; and (4) Any other
information which may assist a new mental health
provider in gaining insight and rapport with the
patient." /el at § 7.5.3.1.

Tndivid
Indiy

+ This transfer note requirement does not apply to
patients being moved within the same ADOC
facility or from one ADOC facility’s holding cell
to another ADOC facility's erisis cell. However, if
a patient is transferred while on suicide watch,
then mental-health staff’ at the sending facility
must communicate with mental-health stafl at the
receiving lacility consistent with the transfer note
requirements, fd at § 7.5.3.2,

The defendants propose no provision regarding
coordination of prisoners” transfers with treatment
planning.

b. The Court's Ordered Reliefl

The court will order. as the plaintiffs propose. that
ADOC must consider inmates’ mental-health
codes and making  decisions
concerning transfer between facilities. The court
orders this provision in light of the evidence that
transfer between facilitiecs can be particularly
destabilizing for inmates on the cascload. see
Braggs, 257 F. Supp. 3d at 1241 n.67, and that

symploms in

1311such transfers are excessively *1311 frequent and

disorganized, see May 25, 2021, R.D. Trial Tr. at
36, 3940, 53 (testimony of Dr. Burns, describing
frequent transfers for no apparent or documented
reason). While the court recognizes that transfers
are vital to the functioning of a prison system--and
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T some cases even mandated by other provisions
of this remedial order--ADOC's current approach
demonstrates insufficient consideration of the
effect transfers may have on mentally ill inmates.
Accordingly, the court must order ADOC to
consider inmates” mental-health codes and
conditions making  determinations
concerning transfers, so as to ensure that mental-
health treatment is effective and not needlessly
disrupted.

when

The court will also largelv adopt the plaintiffs’
third proposed provision, and order that in the
event of a transfer of an inmate on the mental-
health caseload. the stall member in charge of the
inmate's care at the transferring facility must send
a transfer note to the stafl member in charge of the
inmate's care at the receiving facility within a
reasonable time after the transfer is initiated. " The
court orders this provision in light of the evidence
that tally ill 1
between facilities with no notice, or insufficient
notice, given to the receiving facilities about the
i " diag and As a result.
these inmates do not receive continuous care and
they d I 3 to disastrous
effect. When Jaquel Alexander was transferred
between facilities, for instance, his transfer form
incorrectly  indicated that he had no SMI
designation. and the staff’ member who completed
Alexander's risk assessment after his transfer, who
indicated no familiarity with his prior risk factors,

are f ly transferred

identified him as a "low" risk of harm to self,
Alexander Psychological Autopsy, (P-3298) at 6,
Days later. he killed himsell. £l Similarly. when
inmate TM was sent to the RTU afler setting
himsell’ on fire and threatening to do so again,
there was "no transfer note indicating why" or
explaining what kind of treatment he needed. May
25, 2021, R.D. Trial Tr. at 52-33. Thus, while it
may be truc. as Dr. Metzner testified, that the
providers at the receiving facility are supposed to
review an inmate's file upon his or her transfer and
ask clarifving questions of his or her previous
providers, see June 30, 2021, R.D. Tral Tr. at 23—
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24, that procedure has proven ecither inadequate or
unfollowed. Because ADOC has failed to ensure
that pertinent information about mentally ill
inmates follows them from facility to facility, the
court must order that transfer notes be written and
sent.

10 Because the court orders that transfer notes
must be writlen and sent only in the event

that an inmate is transferred from onc

facility 1o another, it finds the plainifls’
proposal that the " transfer note requirement
does not apply 1o patients being moved
within the same ADOC facilin” to be
unnecessary. The court does not limit its
order. however, 1o exclude trunsfers from
one ADOC facility’s holding cell to another
ADOC facility's erisis cell, as the plaintiffs
suggest. For the reasons given above, it is
essential  that  pertinent  information
regarding an inmate’s mental health follow
him or her from facility w facility,
regardless of what type of cell he or she is
in. The stafl in charge of the inmate must
be awarc of the inmate’s needs and
vulnerabilities. particulardy if the inmate 1s
suicidal.

The court will not order, as the plaintiffs propose,
that the treatment tcam be involved m all
discussions concerning transfers or that it have
veto power over transfers. Such a provision has
not vel proven necessary: so long as ADOC
follows the court's order and ensures that inmates”
mental-health codes and conditions are factored
into decisions about transfers, the court sees no
reason to require that any particular entity make
those decisions. However. the court notes that
such additional reliel may be necessary if the
EMT =1212 determines that ADOC is continuing
to transfer inmates in ways that harm their mental
health.

The court also declines to order that transfer notes
include any particular information. Rather, the
court will leave the decision as to what
information to include. which will no doubt vary

according to the individual needs of each inmate.,
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0" the clinical judgment of ADOC's mental-health
providers. Nor will it order that transfer notes be
written on Mental Health Transfer Forms., The
evidence does not demonstrate that such relief is
necessary at this time, and the court trusts that
ADOC will be able to determine itself the manner
in which transfer notes must be prepared. Again,
however, il the EMT finds. after a period of
monitoring, that transfer notes continue to contain
insufficient information, the court may choose to
revisit the issue and order additional relief.

¢. PLRA Findings

The court finds that its first ordered provision--
that ADOC must consider inmates” mental-health
codes and symptoms in making decisions
concerning  transfers  between  facilities--is
necessary for the reasons given above: inmates are
currently  transferred  between  facilities in a
frequent and haphazard fashion, despite the court's
previous finding that such transfers can be
detrimental to  mental-health  treatment.  This
provision is also narrowly tailored and minimally
intrusive | it merely 1 that ADOC
consider certain factors, but does not control
ADOC's ultimate decisions regarding transfers.

The court finds that its second ordered provision--
that in the event of a transfer of an inmate on the
mental-health caseload, the stalf member in charge
of the inmate's care at the transferring facility
must send a transfer note to the stafl’ member in
charge of the inmate's care at the receiving facility
within a reasonable time after the transfer is
initiated--i v oL as  described
above, ADOC has failed to ensure that pertinent
inf ion about 1lyv-ill i follows
them from facility to facility, resulting in
decompensation and death. This provision, too, is
narrowly tailored and minimally intrusive b
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reasonable time afler the decision to transfer the
inmate. And it does not require the transfer notes
to include any particular information.

7. Other Provisions Regarding Treatment Teams
and Planning

Besides for the provisions discussed above, the
plamtiffs propose several other provisions that the
court does not adopt because there is insufficient
evidence that they are currently necessary.

The first is clemental: the plamtiffs propose a
provision requiring cach inmate on the mental-
health cascload to have a designated treatment
team. See Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 7.1.1. Neither
party's experts, however, identified any inmates on
the caseload without a treatment team.

Second, the plaintiffs propose that the makeup of
cach treatment team be determined according to
the inmate’s assigned mental-health code and
appropriate level of psychotherapy, see id at §
7.1.2, and that. "[w]henever possible, all members
of the treatment team must attend each team
meeting,  either  in person  or  wvia
videoconferencing," /el at § 7.1.2. The record docs
not indicate, however, that relevant personnel are
not assigned to treatment teams, or that treatment-
team members fail to attend meetings. To the
contrary, ADOC has created new forms for
treatment-tcam meetings that reinforce its policies

131371313 on who should attend those meetings and

appear to have been largely successful in ensuring
that relevant stalf are included. Also, Dr. Burns's
A Ly o lhal
most meetings are attended by all relevant staff
members.

review of t

The court is concerned, however, by ADOC's

it asks no more of ADOC than what is necessary
to ensure that inmates receive continuous care. It
does not, for instance. require ADOC to prepare
and send the transfer notes within any particular
timeframe, so long as it does so within a

casetext

ion, at oral arg that it may be
ppropriate for the team coordi o

speak with tecam members separately instead of
convening a meeting. See July 7, 2021, R.D. Trial
Tr. at 261. While conditions may somectimes
prevent the team from meeting or require a
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"dedision before a full meeting can be assembled,
this should not be common practice. Indeed. as the
court found in the lability opinion, failing to have
full treatment-leam meetings "creates a risk of
different  providers having an  inconsistent
approach or course of treatment for the same
patient because some of the trealment team are

that a new plan has been put
into effect.” Braggs, 257 F. Supp. 3d at 1207
Once again, the court is confident that the EMT
will carefully monitor the performance of
treatment teams and will alert the court if further

aclion appears necessary.

Third, the plaintiffs propose that inmates must be
allowed to attend treatment-team meetings barring
certain exceptions. See Pls.” Updated Proposed
Omnibus Remedial Order (Doc, 3342) at § 7.2.5.
The record does not indicate. however, that
inmates are currently being excluded from their
treatment-team meetings, particularly if they want
to attend.

Fourth. the plaintiffs propose that "in the event the
psychiatrist or CRNP (if applicable), the patient's
MHP, or the patient is unable to attend a treatment
team meeting, the meeting must be postponed and
rescheduled for the next business day on which the
prescriber, the patient's MHP. and the patient are
available." fd at § 7.2.7. As explained above,
however, the record does not show that either

or stall b are absent from
meetings,

Fifth. the plaintiffs propose that "[e]ach treatment
team must be organized and chaired by the
patient's assigned MHP or psvchiatrist.” fd at §
7.1.3. While the court remains concerned about
ensuring that treatment plans are individualized
and carefully compiled. there is no evidence that
the identity of the chair of the meeting has any
bearing on whether that outcome 1s achieved.

Sixth, the plaintiffs propose that "[r|ecords of each
treatment team meeting must be kept in the
respective patient’s mental-health record and must
consist of the following: (1) The date of the
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treatment team meeting: (2) The attendees of the
treatment team meeting: (3) Notes about each
treatment team meeting; and (4) Any changes to
the patient's treatment plan as a result of the
treatment team meeting." /d. at § 7.2.8, There is
insufTicient evidence. however. that ADOC is not
currently Keeping adequate records of treatment-
team meelings.

Seventh, the plaintiffs propose that, "[1]f a member
of a patient's treatment team, other than
correctional staff, provides or is provided fourteen
(14) days or more notice of voluntary resignation
or involuntary termination, then the emplovee
must, to the extent possible, prepare transfer notes
on Mental Health Transfer Form for any patients
under their care.” Jd at § 7.6.1. While it is true
that the departure of mental-health stalT can be just
as disruplive to an inmate's mental-health care as a
transfer, there is insufficient evidence to suggest
that stafl departures are currently disrupting care.
Also, as the defend note, prog notes

should already be written after every encounter,
titdand in the 1314 event of a staff member's

departure  they should equip the replacement

provider with enough information to continue the

inmate's treatment without unnecessary disruption.

Eighth. and finally, the plaintilTs propose that "
[v] ics in treatment team bers due to
stafl tumover. must be filled on the earlier o a)
thirty (30) davs. or b) at least 24 hours before the
date and time of the next regularly scheduled
treatment team meeting for that patient.” fd at §
7.6.2. Without a doubt, ADOC should make every

cffort to fill vacant positions as soon as possible.

However, while mental-health understaffing in
gencral has an impact on the provision of care,
there is no evidence that suggests that vacancies
on Ireatment leams are persisting for excessive
lengths of time or interrupting care.

Although it declines to adopt the above
provisions, the court trusts that the EMT will be
cognizant of the problems that they are meant to
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':'l-‘:rd'ﬂ;s;f";'r:ld will monitor ADOC's performance
accordingly.

I. Psychiatric and Therapeutic Care

33 The provision of psvchiatric and therapeutic
care is one of the arcas of liability in which ADOC
has made the least progress since the court's 2017
lability  opinion.  As  described  previously,
ADOC's provision of such care is deficient in at
lcast four respects. First. inmates have insufTicient
access to treatment. They often do not receive the
treatment they are prescribed, and even when they
do receive some (reatment. group therapeutic
sessions  are nol sufficiently accessible and
individual therapeutic sessions are not  held
frequently enough, or long enough, to be effective.
Second, inmates housed in ADOC's inpatient units
receive insufficient out-of-cell time. Confined to
their  cells  for  extended periods.  they
decompensate and their social skills atrophy,
thereby undermining the efficacy of any treatment
they receive. Third, inmates not on the mental-
health caseload who report or display symptoms
are nol given access to treatment. Fourth, progress
notes are often incomplete, inconsistent, or
nonexistent, making it more difficult for treatment
leams lo monitor inmales’ progress. and
preventing counselors from building on progress
made in previous sessions.

1. Access to Treatment
a. The Parties™ Proposed Provisions

With respect to ADOC's general failure to provide
inmates with psychiatric and therapeutic care, the
plaintiffs propose minimum frequencies with
which cach inmate must meet with psvchiatrists,
CRNPs, counselors, and mental-health nurses, See
Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at §8.1.3.

/| ts, the
plaintiffs propose that each inmate, including
inmates in restrictive housing, must have access to
the treatment prescribed by his or her treatment
team. See id. at §§ $.1.2, 8.1.5. To that end, the

In to these

casetext

294

562 F, Supp. 3d 1178 (M.D. Ala. 2021)

plaintiffs propose that each outpatiemt mental-
health facility must offer psvchoeducational
groups. individual therapy, group psychotherapy,
and pharmacotherapy, see id at § 8.1.9.1; that
cach SU, RTU, and SLU must offer those tvpes of
treatment in addition to activity therapy. see id at
§ 8.1.9.2: and that "group psvchotherapy must be
offered on topics such as medication management,
cognitive retraining, siress management, social
skills, and anger management in sufficient
quantity to acce date the
prescribed for the population of each facility,” id
at § 8.1.9.3. The plaintiffs also propose that, "[i]f
an intervention or program that is set forth in the
treatment plan is not offered in the facility in
which the patient is housed, either the patient will
be moved to allow the patient to participate in that

services

I315intervention, or the intervention will be *1315

offered in the facility where the patient is housed.”
provided that "no patient in need of residential
care may be moved to a facility not offering
residential care." fd at § 8.1.10.

The defendants contend that, in general, no relief
is warranted with respect to the provision of
psychiatric and therapeutic care. In support of this
position, they point to the fact that ADOC has
hired more mental-health stafl” since the court's
liability opinion, see Defs.” Post-Trial Br (Doc.
3367) at 93: that it has hired qualified stafl, see id
at 94: and that Dr. Bums. "in reviewing records
and instances of care in advance of the PLR
hearing, observed instances of ‘good’ mental-
health care.” id at 94-95, and evidence of inmates
routinely receiving counscling sessions, see fd al
94,

Altemmatively. the defendants propose that the
court "approve| | [a] mental-health treatment
guidance—a term of art in the medial and mental-
health communities for a document aimed at
guiding decisions and strategies in a particular
practice arca--| | for the provision of mental-
health treatment to inmates in ADOC custody.”
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215) at § 8.1. ADOC includes a model mental-
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Tealii Featment guidance in its proposed order
that suggests certain types and quantitics of care
for inmates depending on whether they are housed
in an SU, RTU, SLU, or whether they are
outpatients, See id at § 84, It emphasizes,
however, that "[t]he type, time, frequency, and
location  of admission,
assessment, discharge, evaluation, length of stay,
and psychotherapy or treatment for an inmate by a
qualified mental-health professional or treatment
team should be determined by clinical judgment
based on the needs of the inmate.” See id at §
8.3.2.

any appointment,

b. The Court's Ordered Relief

34 The court will order that cach inmate must
receive a certain minimal level of treatment
according to his or her treatment category (e.g.,
SU, RTU. ete) and mental-health code. To that
end, the court will adopt the defendants™ proposed
mental-health treatment  guidance. set forth in

Appendix A, blishing minimum fr
with which inmates must meet with RNs,
psvchologists, counselors, psvchiatrists,  and

CRNPs. The court will also order that treatment
sessions must last for an adequate period of time,
to be determined according to the clinical
judgment of the inmate's mental-health provider;
that. in addition to the minimal levels of treatment
described above, each inmate--including those in
restrictive housing--must receive any additional
care prescribed by his or her treatment team: and
that each housing unit must offer appropriate tvpes
and numbers of treatment groups. To the
requirement that each inmate must receive any
additional care preseribed by his or her treatment
team, the court will add one caveat: while ADOC
must provide inmates in restrictive housing with
any medication or individual therapy prescribed
by their treatment team, it need not provide
inmates in segregation with other forms of care if
they cannot be provided safely in the restrictive
housing environment.
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The count rejects the defendants”™ proposal to do
nothing because, while ADOC  has made
encouraging progress in its hiring of mental-health
staff, the evidence demonstrates that it is still
failing to ensure that inmates have access to the
care they need. Although Dr. Bumns testified that,
in her review of ADOC's records, she observed at
least one instance of good mental-health care, see
June 7. 2021, R.D. Trial Tr. at 105, she did not
testify, as the defendants suggest, that most--or
even a substantial number--of inmates who were
identificd  as ding ling inely

received it. Rather, she testified that "there were

progress notes labeled counseling sessions” in

I316some inmates’ records, *1316 but that "some of
them were really very brief interactions, a matter
of moments," fd. at 109, and that many inmates
who were prescribed psychotherapy  did not
receive it at all. see May 23, 2021, R.D. Trial Tr.
at 82, 87. 90, 192. ADOC itsell has also
recognized its inadequate provision of treatment;
in a February 2020 letter to Wexford. it reported
that its own audit of its mental heal units
"indicate|d] a pattern of failure of Mental Health
staff to meet with their patients at required
intervals and to conduct group therapies on a
routine bases." P-3322 at 2.

The court orders that each inmate must receive a
certain minimal level of treatment, according to
the guidance proposed by the defendants. because
the evidence indicates that across ADOC facilities
inmates are, i the words of Dr. Bums, "falling
through the cracks.” June 3, 2021, R.D. Tnal Tr. at
106-107 (testimony of Dr. Burns). This provision
ensures that even if an inmate does not have a
treatment plan (perhaps because the inmate has
only recently been placed on the mental-health
cascload). or has a treatment plan that does not

specify the exact frequency with which the inmate
o

must receive c he will enough
care to protect him from bodily injury or death. It
also ensures that ADOC is able to provide care in

a fictable and cc fashion, thercby
that

further reducing the risk inmates  are
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"Thadveriently deprived of life-saving treatment. As
Dr. Metzner explained. "guardrails"--fe. set
fr i v to provide

the mental-health stalf in cach unit “a clear
expectation of what's required of them ... |and]
how to prioritize their ime." and 1o allow ADOC
to effectively create staffing plans. June 2. 2021,
R.D. Trial Tr. at 173-174: see also June 23, 2021
R.D. Trial Tr. at 130-31. At the same time, this
provision does not deprive (reatment teams of
their discretion to set the level of care that cach
Should a treatment team
determing that an inmate needs less care than what
his or her treatment category requires under the
guidance. the treatment team need only adjust the
inmate's mental-health code, or recommend that
the inmate be moved to a different treatment
calegory, to reduce his or her level of care.

inmate  receives.

The court orders that treatment sessions must last
for an adequate period of time, to be determined

wccording to the clinical judg of the inmate's
mental-health provider. because the evidence
demonstrates that, when inmates do receive

counseling sessions, many of them are extremely
short, lasting only a few minutes. Experts for both
sides agreed that such truncated meetings prevent
the effective provision of care. See May 25, 2021,
R.D. Trial Tr. at 135-36; July 1, 2021, R.D. Trial
Tr. at 168. Because this pattern persisted
throughout the sessions reviewed in the omnibus
remedial hearing, and because ADOC shows no
signs of being able or willing to correct it, the
court must order this relief to ensure that sessions

last long gh to provide sul ive

Finally, the court orders that cach nmate must
receive any additional care prescribed by his or
her treatment team in light of the evidence that

t includi several  who

eventually killed themselves, were not receiving
some or all of the care ordered by their treatment
teams. The court is particularly concerned by
evidence thatl, across dilferent facilities and units,
inmates continue to be deprived of access to group
therapeutic treatment. Accordingly, it specifies
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that ADOC must ensure that it offers the different
types of treatment groups that the treatment teams
deem necessary, and that it offers them with
sufficient frequency so that all inmates who need
them can attend.

It is especially i that i in restrictive
housing receive the care preseribed by their
treatment teams because, *1317 as Dr. Metzner
testified, the effects of isolation make the need for
continuous therapeutic treatment all the more
urgent. See July 2, 2021 R.D. Trial Tr. at 10. At
the same time, however, the court credits Dr.
Metzner's testimony that it mav be impossible to
provide inmales in restrictive housing with certain
kinds of care, like group therapy or extended
periods of exercise time. See id. at 12-13; June 30,
2021 R.D. Trial Tr. at 18. The court will therefore
order that ADOC must provide inmates in
restrictive  housing  with  any  medication or
individual therapy preseribed by their treatment
team, but that it need not provide other forms of
care prescribed by an inmate's treatment team if
those kinds of care cannot be provided safely in
the restrictive housing environment. That is not to

P

imply, however, that ADOC may reflexively deny
carc o inmates in restrictive housing: rather.
ADOC must provide the care prescribed by each
inmale’s trealment tcam to the fullest exient
possible.

¢. PLRA Findings

The court finds this provision necessary given
ADOC's failure to provide psychiaric and
therapeutic care in a timely manner (or, in some
cases, at all); to provide counseling that last long
cnough to be effective: and to provide group
therapeutic sessions. The court also finds this
provision to be narrowly tailored and minimally
intrusive, While the court requires ADOC to
provide inmates with certain minimal levels of
care. il does not infringe on the discretion of
treatment teams to preseribe treatment--if an
inmate's treatment team wishes to decrease his or
her level of care, it can do so by altering the
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Thmates mental-health code or recommending that
the inmate be moved to a different treatment
location. And, while the court requires treatment
sessions to last for an adequate amount of time, it
leaves the question of exactly how long each
session should last to the inmate's mental-health
provider. Finally, while the court orders that
ADOC must provide inmates with the care
prescribed by their treatment team, it does not
dictate the manner in which ADOC does so, and it
orders no more care than what ecach inmale's
treatment team determines to be necessary.

2. Insufficient Out-Of-Cell Time
a. The Parties” Proposed Provisions

To remedy ADOC's failure to ensure that inmates
housed in its inpatient units receive sufTicient out-
of-cell time, the plantiffs propose that inmates in
the SU, SLU, and RTU Level One and Two must
receive 10 hours of structured, therapeutic out-of-
cell time and 10 hours of unstructured out-of-cell
time per week, unless clinically contraindicated:
and that inmates in the RTU Level Three must
receive 10 hours of structured, therapeutic out-of-
cell time and 10 hours of unstructured out-of-cell
time per week. or the same amount of unstructured
out-of-cell time as other inmates of the same
security level who are not mentally ill, whichever
is greater. See Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at §§ 8.3.1, 83.2,
The plaintffs would make an exception to this
requirement for inmates in the RTU Level Three
who are housed in open dormitories rather than
cells, and therefore cannot receive
treatment, See id at § 8.3.2. Those inmates, the
plaintiffs propose. must receive the same amount
of time outside their dormitory as inmates of the
same security level who are not mentally ill. See

in-cell

id. The plaintiffs would also require that, for
inmates arriving in the SLU, the provision of
unstructured  out-of-cell  time must  begin
immediately. See id at § 8.3.1.
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The defendants propose no required amount of
out-of-cell time of any tvpe. but their proposed
mental-health treatment guidance suggests that
inmates in the SU and inmates in the RTU and
SLU who are confined to a celled environment for
more than 22.5 hours per day should receive 10
hours of structured and 10 hours of
unstructured out-of-cell time per week, unless
clinically contraindicated. See Defs,” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 8.4,

Both sides agree that an inmale's out-of-cell
appointments with his or her treatment team,
psyvchiatric provider. counselor. or a therapeutic
group will count towards the applicable structured.
therapeutic out-of-cell time. See id.: Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§833

b. The Court's Ordered Relief

35 The court will order that inmates in the RTU,
SU, and SLU must have 10 hours of structured.
therapeutic  out-of-cell time and 10 hours of
unstructured out-of-cell time per week, unless
clinically contraindicated. Inmates in the RTU
Level Three who are housed in open dormitories
rather than cells. however, need not receive 10
hours of unstructured out-of-cell time per week.
Also, as both sides agree, an  inmate's
appointments with his or her treatment team,
psychiatric provider, counselor, or a therapeutic
group will count as structured. therapeutic out-of-
cell time.

The court orders this provision in light of ADOC's
continued failure to provide mmates in the RTU,
SU, and SLU structured  or
unstructured  out-of-cell time. As Dr. Bums
testified. and as the court has previously
recognized, inmates in the RTU, SU, and SLU
must receive both kinds of out-of-cell time if those
units are to fulfill their intended therapeutic
purposes, Structured out-of-cell time provides
inmates with necessary support in managing their
svmptoms., and a respite from idleness. See
Brages. 257 F. Supp. 3d at 1214-15 : May 25,

with  either
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TOFT R Trial Tr. at 84-85. Unstructured out-of-
cell time alleviates the intense pressure and stress

that a highly 1, celled envi t can
impose on mentally-ill inmates, See id. And both
provide inmates the opportunity to practice

socializing. See fd Without sufficient amounts of
cither tvpe of time, inmates in the RTU, SU, and
SLU are warchoused rather than treated. and face
an ble risk of d P ion
Braggs, 257 F. Supp. 3d at 1214, The court
therefore finds that it must order some relief, and
it is convineed by Dr. Burns's testimony that 10
hours of each tvpe of out-of-cell time is the
minimum amount necessary--a recommendation
bolstered by ADOC's mental-health treatment
guidance, as well as the evidence presented at the
liability hearing (by ADOC's mental-health expent,
Dr. Patterson) that 10 hours of each type of out-of-
cell time is standard practice in prisons throughout
the country, see Brages, 257 F. Supp. 3d at 1215,

See

The court recognizes that Dr. Metzner did not
agree with the recommendations of Dr. Burns, Dr.
Patterson, and ADOC's mental-health treatment

id He ified that 1 in the SLU
should not be required to receive 10 hours of

structured out-of-cell time because the SLU is an
outpatient, rather than inpatient, facility. see June
30, 2021, R.D. Trial Tr. at 48, and that inmates in
the SU should not be required to receive 10 hours
of structured out-of-cell time because they are
seldom in the SU long enough to benefit
significantly from such treatment, and because
they are often experiencing acute mental-health
crises, and therefore may be unable to participate
safely in structured group activities, see June 29,
2021, R.D. Trial Tr. at 163; June 30, 2021, R.D.
Trial Tr. at 60-61.

While the court takes these concerns seriously, it
does not find them convincing. As to Dr
Metener's first concem, while the SLU is not an
inpatient unil, the court finds that it should
nevertheless be included in this provision. If
inmates in the SLU were to receive only minimal
131vout-of-cell #1519 time. there would be no practical
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distinction between the SLU and restrictive
housing. despite the fact that the SLU is designed
to be a diversionary space for the treatment of
inmates with mental-illnesses. As to Dr. Metzner's
second concern, the court agrees that 10 hours of
structured out-of-cell time may be inappropriate
for some inmates in the SU. In light of the other
experts” testimony that 10 hours is generally the

of str out-of-cell time
necessary for the effective treatment of inmates in
the SU, however, it finds that the best way to
address the problem by allowing ADOC to
provide less than 10 hours of structured out-of-cell
time if 10 hours is clinically contraindicated.

The court does not order that inmates arriving in
the SLU must be provided with unstructured out-
ofcell time immediately, as the plaintiffs propose,
because there is no evidence that, when ADOC
does provide inmates with unstructured out-of-cell
time, it provides it too late. Nor does it order that
inmates in the RTU Level Three must receive the
same amount of unstructured out-of-cell time as
other inmates of the same security level who are
not mentally ill, i that amount is greater than 10
hours; or that inmates in the RTU Level Three
who are housed in open dormitories must receive
the same amount of time outside their dormitory
as other inmates of the same securily level who
are not mentally ill. The evidence indicates that 10
hours of unstructured out-of-cell time is necessary
for effective treatment, but not more, and there is
no evidence that inmates must receive a particular
amount of time outside their dormitories. The
court therefore cannot conclude that such reliefl is
warranted.

¢. PLRA Findings

The court finds this provision necessary for the
reasons given above: despite its finding that
"ADOC's mental-health units often fail to serve
their therapeutic purpose due to insufficient oul-
of-cell time and scarce programming for their
paticnts." see Braggs, 257 F. Supp. 3d at 1213-14,
ADOC has done nothing to ensure that inmates in
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e RTUSU, and SLU receive the out-of-cell time
they need. In light of this failure. the court finds
that it must order ADOC to provide inmates with
some 1 and unstr
of-cell time, and it defers to the view of the
majority of the experts that 10 hours of structured
out-of-cell time and 10 hours of unstructured out-
of-cell time is the mini t
protect inmat tion, self-harm,
and suicide, This provision is also narrowly
tailored and minimally intrusive, because although
it makes 10 hours of structured out-of-cell time
and 10 hours of unstructured out-of-cell time the
default requirement, it allows ADOC to provide
less out-of-cell time to inmates on a case-by-case
basis, based on clinical judgement. Also, ADOC's
own Mental Health guidance proposes that
inmates in the RTU, SU, and SLU receive 10
hours of structured out-of-cell time and 10 hours

t of st 1 out-

v 1o
.

from

of unstructured  out-of-cell time--a  strong
indication that the provision is not overly
intrusive,

3. Monitoring of Inmates Not on the Mental-
Health Cascload

a. The Parties” Proposed Provisions

With respect to ADOC's failure to provide
treatment to inmates not on the mental-health
cascload who report or display symptoms, the
plaintiffs propose that "[platients who are not on
the mental health caseload must be seen by mental
health staff (either ADOC staff or vendor staff) in
the event of a mental health crisis, after receipt of
a mental health referral, or for follow up, as
clinically indicated.”" Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) a1 § 8.1.1.
The defendants propose no  corresponding
provision.

#1320

b. The Court's Ordered Relief

The court will order, as the plaintiffs propose, that
inmates who are not on the mental-health caseload
must be seen by mental-health stafl in the event of

casetext

299

562 F, Supp. 3d 1178 (M.D. Ala. 2021)

a mental-health crisis or afier receipt of a mental-
health referral. as clinically indicated. The court
orders this relief in light of Dr. Burns's testimony
that ADOC has persistently failed to respond to
requests for mental-health care by inmates in the
general population. see May 25, 2021, R.D. Trial
Tr.. and the evidence that several of the recent
suicides in ADOC facilities were by inmates in the
general population who had exhibited warning
signs but received no attention from mental-health
staff.

¢. PLRA Findings

36 The court finds this provision necessary
because deterioration is a risk for all inmates, and
because there are undoubtedly inmates in ADOC's
general population who should be on the mental-
health caseload but were missed at intake. ADOC
must therefore ensure that inmates in the general
population have access to care when they need it.
This provision is also narrowly talored and
minimally imtrusive. It simply orders ADOC (o
respond to inmates” demonstrated mental-health
needs, but does not require it to follow any
particular process or provide any particular care,

4. Inadequate Progress
a. The Parties” Proposed Provisions

With respect to ADOC's failure to provide
adequate progress notes, the parties propose that
after "significant clinical encounters." progress
notes must be created and placed in inmates’
mental-health record. See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §§ 8.4.1,
8.4.2; Defs.” Proposed Phase 2A Remedial Order
(Doc. 3215) at § 8.2.1.

The partics agree that a climical encounter i1s
significant, and therefore requires a progress nole.
il it consists of a "com ion or interaction ...
involving an exchange of information used in the

treatment of the inmate, excluding any causal
exch Iministrative ons, or

other communications which do not relate to the
patient’s mental condition or the ongoing mental
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Tealih " freaiment.” See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 1.29:
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215)at § 133,

They disagree. however. as to whether the
encounter must be between an inmate and a
qualificd mental-health  professional--ie., a
mental-health professional who is qualified to
provide therapy, counseling. or psvchiatric
services--to count as significant. The plaintiffs
would define  the "significant clinical

1o,

ferm
s between 1

and anv mental-health stafl, qualified mental-

health professional or not. See Pls.” Updated

Proposed Omnibus Remedial Order (Doc. 3342) at

§ 1.29. In their view, if a nurse interacts with an

encounter” to 1

inmate while conducting routing charting duties
and receives information implicating the inmate's
that should be recorded.

oy 2
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b. The Court's Ordered Reliel

37 The court will adopt the defendants” definition
of significant clinical encounter, and will order, as
the defendants propose, that for cach significant
clinical encounter between an inmate and a
qualified mental-health professional. a progress
note must be created and placed in the inmate's
mental-health record. It will also order that the
note must be sufficiently detailed to facilitate
treatment and ensure continuity of care.

The court orders ADOC to create progress noles
and file them in inmates™ medical records because
ADOC has persistently failed to do so. despite the
fact that d " care and
svmptoms s essential for treatment planning,
turn, is essential for the effective
provision of care. It adopts the defendants’
definition of significant clinical encounter because

ation of i

which, in

The defendants, wary that the plaintiffs”™ approach
would result in a deluge of unnecessary progress
notes and disrupt the provision of care, would
define the term to include only encounters
between inmates and mental-health stafl who are
qualified mental-health professionals. See Defs.”
Proposed Phase 2A Remedial Order (Doc. 3213)
at § 1.33.

Both sides also propose that the progress nole
must be written in one of two specified formats,
and that it include several specific picces of
information, including the name and signature of
its author. See Pls.” Updated Proposed Omnibus
Remedial Order (Doc, 3342) at §§ 843, 844

1321 Defs.” Proposed Phase 2A Remedial Order *1321

(Doc. 3215) at § 8.2.2. The plantiffs propose,
additionally, that "[t]he note must be sufficiently
detailed so that a treating mental health provider
would be able to continue treatment using the
information provided in the note,” see Pls’
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 8.4.5, and that it address one or
more problems identified in the inmate's treatment
plan, see id at § 8.5,

casetext

it antieip that progress notes documenting
interactions  between inmates and qualified
mental-health  professionals. who both  treat

inmates and monitor their svmploms. will provide
a sufficient bases for treatment pl Although

tes might lly provide information
about their symptoms to mental-health staff’
members who are nol qualified mental-health
professionals, the plaintiffs have presented no
evidence that they do so frequently. or that, when
they do so, the information is not relaved to a
qualified mental-health professional. (Should the
EMT discover such evidence, the court trusts that
it will bring it to its attention. )

The court declines to order that progress notes be
wrilten in a particular format or contain particular
information. Such a provision has not vet been
proven necessary: so long as ADOC ensures that
progress notes are sulficiently detailed so as to
fulfill their intended purpose, the court need not
dictate their precise contents. The court trusts that
the EMT will monitor the contents of progress
notes, and that the EMT will alert the court if
ADOC continues to pre-write progress notes, or to
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"produce progress notes that are so inaccurate and
incomplete as to stvmie the effective provision of
care.

¢. PLRA Findings

The court finds these provisions necessary for the
reasons given above: thorough documentation of
inmates” care and symptoms is essential for the
elfective provision of care. and yet ADOC has
failed to provide it. To remedy that failure, the
court must order that ADOC create progress notes
that document inmates’ care and symptoms, that
the notes contain a minimal level of detail. and
that the notes be filed in inmates” mental-health
records, where they can be found and utilized.
These provisions are also narrowly tailored and
minimally intrusive. They do not require ADOC
to document encounters between inmates and all
mental-health stafl, but only encounters between
inmates and qualificd mental-health professionals,
and they allow ADOC flexibility to determine the
exact information contained in each progress note.

5. Other Provisions Regarding Psvchiatric and
Therapeutic Care

The plaintifTs also propose additional provisions
that the court declines to adopt. These include the
following:

» The relative timing of appointments with the
psychiatric provider and the counselor must be
determined by clinical judgment based on the

2needs <1322 of the inmate, see Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§8.14:

+ Placement in a restrictive housing unit must not
be a basis for denying or delaying the inmate's
access to the interventions prescribed in his or her
treatment plan or for deferring prescription of such
interventions until after the inmate is released
from the restrictive housing unit, see id. at § 8.1.5;

+ Mental-health treatment services must be
tailored to adequately meet the clinical needs of
cach inmate idering the h I level,
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readiness for treatment, insight into mental illness.
and motivation for treatment. see id at § 8.1.6;

* Treatment for inmates on suicide watch must
consider and factor in the dynamic risk factors
identified in the suicide risk assessment, along
with any other relevant clinical factors, see id. at §
8.1.7,

+ A psvchiatric provider treating an inmate via
telepsychiatry must be provided clinically relevant
as defined
advance of the telepsychiatry session, see id. at §
8.1.8;

documents, in this document, in

+ Placement of any inmate in the RTU or SU must
be based on clinical judgment. Inmates assigned to
restrictive housing who are not in need of RTU or
SU level care are prohibited from being placed in
the RTU or SU, see id at § 8.2.1;

« Determinati sarding admissions to the
RTU. SU. and SLU. lengths of stay. and discharge
must accord with certain restrictions, see id. at §§
8.2.2,12.4.1: and

+ Initial mental-health assessments must be
conducted according to certain timeframes, see id.
at §8.23.

The court declines to adopt the provisions
regarding the provision of treatment to inmates in
restrictive housing umits (§ 8.1.5), tailonng of
mental-health services (§ 8.1.6), and treatment for
inmates on suicide watch (§ 8.1.7), because the
problems that these provisions are meant to
address are dealt with in the sections of the court's
omnibus remedial order conceming treatment
planning, psychiatric and therapeutic care, and
suicide prevention,

The court declines to adopt the remaining
provisions because the evidence does not show
them to be necessary. There is no indication that
counselors and psychiatrists are not coordinating
care (§ ®.14) that providers of
telepsychiaty are not currently provided with
clinically relevant documents (§ 8.1.8) that

their
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"Thmates are currently being placed in the RTU,
SU. or SLU for disciplinary, rather than clinical.
reasons’’ (§§ 8.2.1. 12.4.1), or otherwise admitied
inappropriately (§§ 8.2.2. 12.4.1); that ADOC is
failing to promptly assess inmates upon their
arrival in treatment unit (§ 8.2.3). or that inmates
are being kept in the RTU or SU for inappropriate
periods of time. or discharged to inappropriate
locations (§ 8.2.2).°

1 1 its liability opinion. the court found that
ADOC rowtinely placed inmates withow
mental-health  needs in its  residential

treatment units instead of placing them in

restrictive housing, See Braggs . 257 F

Supp. 3d at 1212-13. According to Dr.

Burns, AIMOC has ceased this practice. See

June 23, 2021, R.D. Trial Tr. at 170. The

court commends it for doing so.

]

Under the reliel ordered today. inmates
with serious mental illnesses may not be
discharged from the RTU or SU into a
unit  absent  an

restrictive  housing

exceptional circumstance.

1323%1323

J. Suicide Prevention

Suicide prevention is one of the areas in which
failures to provide constitutionally adequate care
and protection inflict the most drastic and visible
harm on inmates with serious mental-health needs.
Under the court's order requiring compliance with
the parties” interim suicide prevention agreement
(Doc. 2560-1), ADOC has made important
progress in this arca. ADOC's more consistent use
of constant observation and close walch represents
acritical improvement in its system for immediate
suicide  prevention. Likewise. ADOC's
P and impl ton of suicide risk
assessments s an important step to identify
risk  of

q
ey

inmates  whose sell-harm  requires

intervention,
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Where ADOC's svsiem remains  grievously
inadequate is in the provision of care outside the
relatively narrow windows of constant observation
or close watch, Inmates’ serious mental-health
needs do not materialize and vanish with their
placement on suicide watch and subsequent
discharge. Neither should their mental-health care.
Suicide risk assessments, discharge evaluations,
and follow-up examinations are vital steps to
ensure that inmates who have been placed on
suicide watch are not then haphazardly (or worse,
as a matter of course) thrown into circumstances
that negleet their continued mental-health issues,
And. when clinically indicated. referrals to higher
levels of care and placements on the mental-health

load treatment that

are
15 commensurate with the seriousness of inmates”

v 1o [

needs. ADOC's deficiencies in each of these
processes inflict needless suffering on inmates
with serious mental-health needs and effectively
gamble that those who have demonstrated risk
suicidal  behavior not
or ide or other self-
injurious behavior during gaps between episodes
of crisis treatment.

for will

q i

factors

1. Immediate Response to Suicide Atiempts
a. The Parties’ Proposed Provisions

Both parties propose similar provisions that, if
stafl obscrve an inmate who is attempting suicide
or who is unresponsive after apparently attempting
or completing suicide, the staff must "immediately
call for " Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 9.1.1¢
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215) at §§ 9.6.2.1. 9.6.2.2. They additionally
propose that stafl must "immediately respond” to
an observed suicide threat or attempt "with efforts
to interrupt the behavior or attempt” fd The
plamntiffs clarify these provisions with the
proposed req that "[i] diate life-
saving measures” must begin "as soon as there are
two (2) correctional officers present and must

inw

continue until either par arrive and
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"Care. or a physician declares such measures are no
longer necessary.” Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 9.1.2.
The defendants’ proposal sets the same endpoint
for the performance of life-saving measures but
would leave discretion for stafl to start performing
these measures "as soon as it is deemed safe by
correctional staff to do so (typically. when at least
two (2) correctional officers are present)." Defs.”
Proposed Phase 2A Remedial Order (Doc. 3213)
al §9.6.2.3.

o 1
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b. The Court's Ordered Reliel

3839 In substantial agreement with both parties’
proposals, the court will order that, if’ staff observe
an mmate who is attempting suicide or who is
unresponsive after apparently  attempting or
completing suicide, the stafl must immediately
call for assistance, and, if’ staff observe a suicide
threat or attempt, the stafl must immediately
respond with efforts to interrupt the behavior or
attempt. The most recent suicides at ADOC
facilities reflect systemwide failures to take

in minutes

To facili i diat F
hangings. the most Iy p
methed in the evidence before the courl, see June
7.2021, R.D. Trial Tr. at 143, both partics propose
provisions requiring the maintenance of cut-down
tools, bladed instruments that can cut down
individuals attempted to  hang
themselves and that are designed to be "safe but
cffective” in correctional facilities. May 28, R.D.
Trial Tr. at 121 (testimony of Mr. Vail). The
2aplaintiffs propose *1324 the req that a cut-
down tool be d in each 1 unit of
cach ADOC major facility, see Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 9.1.3. whereas the defendants would limit this
requirement to each restrictive housing unit.
bili unit, idential unit,
structured living unit, and crisis unit of each
ADOC major facility. see Defs.” Proposed Phase
2A Remedial Order (Doc. 3215) at §9.6.2.4,

A enimid

who have

The plainiffs also propose that. "[u|nless
medically contraindicated, and when ADOC staff
may safely proceed. after intervention during a
suicide attempt, the prisoner must be moved to the
medical or healthcare unit at the ADOC major
facility for access lo appropriate medical
equipment and privacy." Pls.” Updated Proposed
Omnibus Remedial Order (Doc, 3342) at § 9.1.4.
They further propose that, "[i]f" a prisoner dies as
|a] result of a suicide. his or her body must be
moved to a private area outside of any occupied
housing unit and outside the view of other
prisoners as soon as possible.” /d. at § 9.1.5,

casetext

v sleps the first afler
discovering suicide attempts—minutes that are
crucial to life-saving efforts. When Laramie Avery
was discovered hanging in his cell. there was a 12-
minute delay before CPR was initiated. See
Incident Report (P-3299) at ADOCO504208,
When a nurse and a correctional  officer
discovered Jamal Jackson hanging during a pill
call, the nurse was dismissed from the scene
before being called back three minutes later,
contributing to a 12-minute delay before Jackson
was even cut down. See Pls.” Ex. 3274, In both
instances, correctional stafl’ delaved cutting down
the individual in order to take pictures. See May
24, 2021, R.D. Trial Tr. a1 49: Pls.” Ex. 3274, And
when ADOC stafl cut down Garv Campbell,
nursing stafl subsequently arrived to find that the
officers had not removed the ligature from his
neck or initiasted CPR. See Gary Campbell
Psychaological Autopsy (P-3292) at
ADOC0546324. ADOC's failures in this regard
are too widespread and longstanding to be
dismissed as failures by individual stafl, rather

than a systemic problem. See. eg. Braggs v
Dunn, 383 F. Supp. 3d 1218, 1231 (M.D. Ala.
2019) (in January 2019, correctional officers
waited minutes for medical stafl to arrive before
removing the noose from around Daniel Gentry's
neck and initiating CPR); id at 1233-34 (in
January 2019, 11 minutes passed between when
staff discovered Roderick Abrams hanging in his
cell and when stalT cut him down): id at 1238 (in
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“NfarT 3078, ADOC staff waited more than 30
minutes to cut down Robert Martinez after he was
found hanging).

With respect to the initiation and performance of
life-saving measures, the court will order
compliance with the defendants’  proposed
provision with a minor alteration. While every
moment of delay carries monumental significance
in responding to a suicide attempt, the court
recognizes that it cannot predict all immediate
safety risks that could require delay even after two
correctional  officers are  present.  With  the
understanding  that the EMT will intently
serutinize  ADOC's responses to any  suicide
attempts and its justifications for any delays due to
immediate safety nsks, the court will adopt
ADOC's language that life-saving measures must

1325begin as soon as *1325 possible, typically, rather

than alwavs, once two correctional officers are
present. With respect to the duration of life-saving
measures, Mr. Vail observed that specifically
requiring "paramedics” to assume care may not be
appropriate in all instances. Mav 28, 2021, R.D.
Trial Tr. at 118, With that in mind, the court
substitutes the less restrictive term "paramedics or
other appropriate medical personnel” in its
adoption of the defendants” proposed provision.

The court will also order that cach ADOC major
facility must maintain an appropriate cut-down
tool in cach restrictive housing unit, stabilization
unit, residential treatment unit, structured living
unit, and crisis unit, Because the risk of suicide is
most serious for inmates in these units, the court
will limit relief to these units. Although the
evidence does not
currently lack cut-down tools. Dr. Burns and Mr.
Vail both testified that maintenance of these tools
is vital to saving the lives of inmates who attempt
suicide by hanging. May 28, 2021, R.D. Trial Tr.
at 121-22; June 4, 2021, R.D. Tnal Tr. at 68-69.
Due to the special importance of this issue and the
fact that ADOC is stll struggling with the
procedure for interrupling suicides in progress, it

indicate  whether facilities

is necessary to require ADOC to maintain these
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tools. That said, the evidence suggests that
ADOC's compliance with this provision should be
a straightforward process. The court expeets that
monitoring this will be a minimal burden if
ADOC maintains these tools where they are
needed.

The court will adopt a modified version of the
plamtiffs’ proposal regarding the movement of
inmates after suicide attempts. The court will
order that. when continued medical care is
necessary, an inmate who has attempted suicide
must be moved to the medical or healthcare unit
for continued medical care as soon as ADOC staff
may safely move them, unless medically
contraindicated. Dr. Burns testified that inmates in
need of continued care should be moved to the
infirmary, where there is greater access to medical
equipment. See June 4, 2021, R.D. Trial Tr. at 69.
However, Dr. Metzner noted that not all suicide
altempts may require medical interventions. See
June 30, 2021, R.D, Trial Tr. at 151, In light of his
testimony, the court narrows the plaintiffs®
proposed provision 1o tailor relief to  the
circumstances in which this measure is needed,
when an inmate requires such care.

The court will adopt the plaintiffs” proposed
provision that, il an inmate dies as a result of a
suicide, his or her body must be moved to a
private arca outside of any occupied housing unit
and outside the view of other inmates as soon as
possible. Tommy McConathy's body remained in
his cell within the stabilization unit for nearly five
hours after he was pronounced dead. See May 24,
2021, R.D. Trial Tr. at 169; Incident Report (P-
3308) at ADOCS546330. This was "long enough
that the rest of the institution knew that he was
there, dead in his cell. and that he was being taken
oul by the coroner's office.” June 22, 2021, R.D.
Trial Tr. at 79 (testimony of Dr. Bums). Dr. Burns
credibly testified that allowing a deceased inmate's
body to remain longer than necessary in the same
unit with inmates who may have known that
individual risks  “traumatizing” those other
inmates. June 4, 2021, R.D. Tnal Tr. at 70.
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'ﬁsﬁ‘ﬁﬁmw body to be moved to a more private
area as soon as possible is necessary to mitigale
this risk of inflicting needless psychological harm
and potentially prompting other suicidal behavior,

¢. PLRA Findings

In addition to constant and close watch, quick
icid pts is one of the most
critically needed procedures to prevent suicides.

nler m

1i2oRelief 1326 is necessary to correct ADOC's

unjustifiable delays in performing potentially life-
saving actions with appropriate urgency. Although
Dr. identified  several  attempied
that app d appropriatc based on
the available documentation, see June 7. 2021,
R.D. Trial Tr. at 188-89; June &, 2021, R.D. Tral
Tr. at 159, this is not something that ADOC can
afford to get right only some of the time. let alone
with ADOC's current level of inconsistency.

Bumns

nler

The relief that the court orders is necessary and
narrowly tailored to correct persistent problems in
ADOC's immediale responses to suicide altempts.
The ordered provisions address
procedures  in which the evidence reflects
persistent delays: cutting down prisoners who
have attempted suicide by hanging, initiating life-
saving measures such as CPR, and moving
prisoners or their bodies to locations that will
facilitate medical care as needed and greater
privacy. These provisions are the least intrusive
means that can protect the life and safety of

narrowly

prisoners with serious mental-health needs when
they or prisoners around them attempt suicide or
other serious self-injurious behavior.

2. Suicide Watch Placement
a. The Parties” Proposed Provisions

In order to evaluate the needs of inmates who are
placed on suicide watch. both parties propose that,
following an mmate's initial placement on
constant observation, the inmate must be
cvaluated using a suicide risk assessment (o
determine  whether the individual is acutely

idal, ne ly suicidal, or not idal. See
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Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 9.2.3: Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 9.1.3.2, The
plaintiffs further propose the requirement that
inmates admitted to suicide watch must be
considered for placement on the mental-health
caseload and that, if they are not placed on the
caseload, their medical chart must document the
clinical rationale for that determination. See Pls.”
Updated Proposed Omnit R dial Order

(Doc. 3342) at §9.2.1.

With respect to the procedure for placing inmates
on suwicide watch, both parties propose the
restriction that a suicidal mmate must not (or
should not. in the defendants” proposed provision)
be handeufled before such placement, unless the
inmate’s security level requires it or the inmate is
engaged in "serious disruptive and dangerous
activity” that requires the use of mechanical
restraints.  Pls.”  Updated Proposed  Omnibus
Remedial Order (Doc. 3342) at § 92.4; Defs”
Proposed Phase 2A Remedial Order (Doc. 3215)
at § 9.1.3.1. The plaintiffs propose the additional
requirement that, "[blefore a prisoner is placed on
suicide watch, a nurse must examine the prisoner
and complete a body chart" Pls.” Updated
Pi d Omnibus Remedial Order (Doc. 3342) at

P

§9.2.2.

b. The Court's Ordered Relief

In agreement with the parties” proposals, the court
will order that afier each inmate's mitial placement
on constant observation, he or she must be
evaluated uvsing a suicide risk assessment. These
assessments are a critical component
functional svstem for suicide prevention. As Dr.
Burns explained, they are necessary to place an
inmate on a level of watch corresponding to his or
her level of nisk, See June 3, 2021, R.D. Trial Tr.
at 201. Dr. Mctzner ecmphasized that it is "too
dangerous” not to complete these or
to conduct them poorly. July 1, 2021, R.D. Trial
Tr. at 158,

of a
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TN ADOC's completion of these suicide risk
is inconsi even in the face of a
court order requiring compliance. Completed

suicide risk assessments were not found in the
mental-health records of Jaquel Alexander for all

132711 of *1327 his placements on suicide watch. See

May 24, 2021, R.D. Trial Tr. at 69-71: Jaquel
Alexander Psychological Autopsy (P-3298) at
ADOCO339039. Travis Jackson was not placed on
suicide watch and did not receive a suicide risk
assessment after he set his cell on fire. See May
24, 2021, R.D. Trial Tr. at 137: Travis Jackson
Mental-Health Records (P-3314) at
ADOCO347155; Travis Jackson Psychological
Autopsy (P-3315) at ADOCO0547208. The same
was true for inmate T.M. after he set himself on
fire. See May 25, 2021, R.D. Trial Tr. at 52, 54.
Coupled with the failure to place inmates on
constant observation prior to completion of the
assessment.  the  problem of inconsistent.
incomplete. or delaved suicide risk
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Just as the court found in the suicide prevention
opinion. see Brages. 383 F. Supp. 3d at 1281,
ADOC persists in its failure to consider suicidal
inmates for placement on the mental-health
caseload, Dr. Bums highlighted multiple inmates
who were not placed on the caseload. even
temporarily, after multiple placements on suicide
watch. Marquell Underwood was placed on acutle
suicide watch twice in the 6 months before he
committed suicide, without any indication that he
was considered for placement on the mental-health
cascload. See May 24, 2021, R.D. Trial Tr. at 57.
Travis Jackson was never placed on the caseload
despite multiple suicide watch placements and the
attempt to set fire to his cell. See June 2, 2021,
R.D. Trial Tr. at 126-27. Jaquel Alexander was not
added to the cascload until his fifth or sixth
placement on suicide watch. See May 24, 2021,
R.D. Trial Tr. at 68. Dr. Burns credibly testified
that requiring the documented consideration of

idal inmates for placement on the mental-

permits inmates to be placed and remain in
clinically inappropriate environments. In the
absence of a suicide risk assessment after he set
his cell on fire, Jackson was placed in scgregation
several days later, where he committed suicide the
next month. See May 24, 2021, R.D. Trial Tr. at
144-46. And when Alexander verbalized suicidal
ideation and mental-health stafT decided to assess
him the following morning, he was returned to his
cell without any precautions. and he committed
suicide hours later, See id. at 65-67. In light of the
expert testimony and the harms that have resulted
from delays and failures in this process, the court
finds it necessary to order the completion of
suicide risk assessments to address ADOC's
failures to provide adequate protection to inmates
with serious mental-health needs.

The court will also adopt the plainuffs™ proposed
provision requiring that inmates admitted to
suicide watch must be considered for placement
on the mental-health cascload and that, if he or she
is not placed on the cascload. the clinical rationale
must be documented in his or her medical chart.

casetext

health caseload is necessary to minimize the risk
that inmates” serious mental-health needs will be

lected, despite potentially ted mental-
health crises. See June 3, 2021, R.D. Trial Tr. at
197-98.

The court will order compliance with the
plaintiffs” proposal that, before an inmaie is placed
on suicide watch. a nurse must examine the inmate
and complete a body chart. This examination is
necessary to identify and address the immediate
medical needs, as well as the mental-health needs,
of an inmate who is placed on suicide watch, As
Dr. Burns testified. inmates placed on suicide
watch may be experiencing a ber of medical

issucs that require attention, including overdose,

substance use. or injurics from self-harm. See id
at 199. Completion of a bodv chart is necessary
both to treat any such issues and to identify them
for consideration in the inmate's mental-health
care. Absent a body chart, the evidence reflects
that these issues sc i d for
prisoners placed on suicide watch. For instance.

20 unde

1326Dr. Burns testified that a body <1328 chart
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"'cg'l;'?'ﬁl'él'san the dav afier Danny Tucker was

released from nonacute suicide watch identified a
wrist laceration that had required 10 staples, which
was not reflected in any prior mental-health
records. See May 24, 2021, R.D. Tral Tr. at 193-
94. B it is dang not to complete these
body charts consistently, the court finds that relief

is necessary.

The court will not order compliance with the
partics” proposed provisions  limiting  the
handeuffing of inmates prior to pl on
suicide watch. While it is important to avoid
punishi Iy il for accurately
reporting their suicidality, which may discourage
them from secking appropriate care and
protection, see June 3, 2021, R.D. Trial Tr. at 202
(testimony of Dr. Burns), the evidence presented
to the court does not indicate what ADOC's
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determine whether cells are suicide-resistant, but
cells that satisfy the conditions specified in
Lindsay M. Hayes's Checklist for the "Suicide-
Resistant” Design of Correctional Facilities (Doc.
3206-5) would necessarily meet this requirement.
See id at § 9.7.1. Thev further propose that
ADOC must physically inspect all suicide watch
cells on a quarterly basis to ensure that they
remain suicide-resistant, see idl at § 9.7.3, and
that, between inmate admissions, ADOC must
clean and inspect these cells to  eliminate
bichazards and confirm that no contraband is
present, see id. at § 9.7.5. The defendants propose
no provisions regarding the condition
maintenance of suicide watch cells.

and

To ensure the availability of a sufficient number of
suicide watch cells, the plamuffs propose that
ADOC must determine the appropriate number of

current practice is or whether it is harming i
with mental-health needs.

¢. PLRA Findings

The ordered relief is necessary to ensure that

tes expressing v are safely placed on
suicide watch, that the level of monitoring and
treatment they receive is sufficient to meet their
risk of self-harm. and that they are considered for
more regular mental-health care to address the risk
of recurrent self-harmful behaviors. This relief is
narrowly tailored and minimally intrusive to

correct ADOC's failures to address adequately
i ) di icidality and underlving

mental-health needs.
3. Suicide Watch Cells
a. The Parties” Proposed Provisions

With respect to the physical condition of suicide
walch cells. the plaintiffs propose the requirement
that ADOC must make all suicide watch cells
suicide-resistant.  See  Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 9.7.1.
They propose the same requirement for cells in
stabilization units. See id at § 104, Under their
proposal, the EMT would have the discretion to

casetext

1329stabilization unit cells must #1329

cells for cach ADOC major
facility and submit its numbers to the EMT for
approval, See id at § 9.7.2, To accommodate the
possibility that more cells will be needed than are
available, the plaintiffs propose that "ADOC may
designate arcas or cells where a prisoner could be
temporarily placed when a suicide watch cell is
unavailable. provided that the prisoner is on
‘constant  observation,” regardless of level of
watch," Jd. at § 9.7.4. The defendants similarly
propose that ADOC may designate arcas or cells
for this temporary pl when a suicid

watch cell is unavailable, except that constant
observation would only be required for acutely
suicidal inmates and close watch would be
required for non-acutely suicidal inmates. See
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215)at §9.1.2.

s

b. The Court's Ordered Relief

41 The court will order that all suicide watch and
be suicide-
resistant. As explained in the court's discussion of
ADOC's chronic understaffing, this will require
that ADOC must physically inspect these cells for
suicide-resistance prior to each use and conduct a
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Tore comprehensive  inspection every  three
months to ensure that the cells remain suicide-
resistant. Cells shall be deemed suicide-resistant if
they meet the requirements set forth in Lindsay M.
Hayes's Checklist for the "Suicide Resistant”
Design of Correctional Facilities (Doc. 3206-5).

It is effectively axiomatic that suicide watch and
stabilization unit cells must be suicide-resistant.
Suicide watch cells house individuals who are
acutely or non-acutely suicidal. Stabilization units
are designed to house "patients who are suffering
ﬁ'ﬂl’ll acule '..IL Ith P bl " meludi
"conditions causing an acute nisk of self~harm.”
and who "have not been stabilized through other
interventions." Brages, 257 F. Supp. 3d at 1183,
The failure to ensure that these cells are suicide-
resistant poses a grave danger to individuals who
are experiencing  suicidality or other serious
mental-health issues.

In the absence of any proposal by ADOC to define
what it means for cells to be suicide-resistant, the
court finds that compliance with the conditions
contained in the checklist developed by Lindsay
M. Hayes (Doc. 3206-3) is sufficient for a cell to
be idered suicid istant. This checklist
provides for the climination of tie-ofl’ points and
other structural elements that facilitate suicide
attempts, as well as the maintenance of adequate
visibility into the cell to allow monitoring. The
parties previously agreed to the use of this set of
conditions to ensure that cells are suicide-resistant.
See Suicide Prevention Stipulations (Do, 2606-1)
at 6 (providing that "[s]uicide watch cells shall be
considered  suicide if they meet the
requirements set forth in section 11I(B) of the
ADA  Report”). ADA  Transition Plan for
Programs and Services Provided to Inmates (Doc.
2635-1) at 41 ("All erisis cells ... are to comply
with the checklist developed by Lindsay M.
Hayes.").

The death of Tommy McConathy makes clear that
id is not a one-time task. Roughly
seven months after ADOC certificd that it had

casetext
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“effectively retrofitted all [stabilization unit] cells
to ensure suicide resistance.” Resp. to Phase 2A
Order on Inpatient Treatment (Doc, 2880) at 4,
MeConathy hanged himself from the ventilation
grate above the sink in his stabilization unit cell,
se¢ May 24, 2021, R.D. Trial Tr. at 133-34.
Although Dr. Metzner testified. based on
information reported to him by an ADOC official,
that the grate had been suicide-resistant but for the
fact that it was broken, creating a tic-ofl point, he
could not say how long the grate was broken prior
to McConathy's death. See July 1, 2021, R.D. Trial
Tr. at 2-4. Even if McConathy broke the grale
himself, it i1s deeplv troubling that ADOC could
place him in a cell that was required to be suicide-
resistant without affirmative confirmation  that
there were no existing tic-ofl’ points. Moreover,
even if prior inspection of the cell might not have
prevented his death, it could have provided ADOC
with erucial information about what happened and
helped it to take remedial measures that would
appropriately address the problem in the future,

With this evidence in mind, the court credits Dr.
Burns's testimony that quarterly inspections are
necessary lo ensure that suicide watch and
stabilization unit cells remain  suicide-resistant
over time and that changes that jeopardize the
safety of the cell are addressed. See June 4, 2021,
R.D. Trial Tr. at 78-79. But the court also agrees
with Mr. Vail: "[EJvery time" an occupant is
changed out, an mspection prior to the next

1330placement is the only way #1330 "to make sure that

the last person didn't somehow compromise that
cell” by creating a tic-off point or introducing
another potential hazard. May 28, 2021, R.D. Trial
Tr. at 131. Independently, neither inspection is
sufficient to correct the svstemic problem that
ADOC and this court must confront: At least with
ADOC's continued severity of understaffing,

t thiv

prepl t inspections cannot [ occur

with the necessary completeness, and quarterly
inspections inherently do not occur with the
necessary frequency.
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THie 16 The nature of these inspections, the court
will order that the quarterly inspections. but not
the  preplacement must  be
de . D of  quarterly
inspections, beyond verifving that the mspections
occur, will enable ADOC and the EMT to track
the hazards that are detected—hazards which. the
court expects, may be less readily apparent than
those that can be identified immediately prior to a
placement.

inspections,

With respect to preplacement mnspections. the
court will further order that, before placing an
inmate in a stabilization unit or suicide watch cell,
ADOC must clean the cell and remove any
contraband. During the omnibus remedial
proceedings, the court heard evidence of inmates
in suicide watch cells who had access 1o
contraband they  could harm
themselves. After cutting his arm and receiving
sutures for the laceration, inmate M.H. was able to
use a razor blade to reopen the wound while on
acute suicide watch. See May 25, 2021, R.D. Trial
Tr. at 43-44. Similarly. inmate M.W. cut himself
with a razor blade that he brought into his crisis
cell when he was placed on nonacute suicide
waich. See May 25, 2021, R.D. Trial Tr. at 38. Dr.
Burns also testified that multiple inmates informed
her that they had been placed in crisis cells that
contained the bodily fuids of previous inhabitants.
See June 22, 2021, R.D. Trial Tr at 90. This
evidence reflects the need for ADOC to ensure
that suicide watch and stabilization unit cells do
not contain contraband with which an individual
could engage in sell-injurious behavior or unclean

iti that are

with  which

or could otherwise

cause adverse clinical conscquences for an
occupant's mental health,

The court will not order relief with respect to the
| v of suicide-resistant cells in cach ADOC
major facility. While it is necessary for suicide-
resistant cells to be available at every ADOC
major facility, see June 4, 2021, R.D. Trial Tr. at
77-78 (testimony of Dr. Burns), current evidence
does not reflect the "chronic shortage of crisis

casetext
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cells” that the court found in the liability opinion,
Brages. 257 F. Supp. 3d at 1222, As with the issue
of inspections, the court is open lo revisiting this
arca if ADOC stops having enough suicide-
resistant cells to accommodate the need for them
or il the monitoring team finds that prisoners are
not being placed in safe suicide watch cells when
they need 1o be. But the evidence before the court
does not necessitate relief at this time.

The court will adopt the plaintiffs proposal
allowing ADOC to designate areas or cells where
an inmate could be temporarily placed when a
suicide watch cell is unavailable. provided that the
inmate remains on constant observation during
this time. For the most parl. this provision is
permissive rather than constraiming. Consistent
with both parties” proposals, the provision
preserves ADOC's discretion in the temporary
placement of an inmate awaiting the availability of
a suicide-resistant cell. Where the parties disagree
is whether inmates who are not acutely suicidal
may be left in these arcas on only close watch,
rather than constant observation. For many of the
that
v o protect inmat

same  reasons constant  observation  is

awaiting resp o

temergent referrals, the *1331 court agrees with the

plaintiffs that constant observation is necessary
here as well. Even the temporary placement of a
suicidal inmate in an environment that is not
suicide-resistant is "quite dangerous.”" Brages. 257
F. Supp. 2d at 1225. Until the inmate can be
placed in a cell that is suicide-resistant, constant
observation is essential to protect the inmate's
safety in the event that he or she decompensates or
his or her mental-health needs prove more serious
than initially asscssed. See June 4, 2021, R.D.
Trial Tr. at 79-80 (testimony of Dr. Bumns).

¢. PLRA Findings

Suicide watch cells and stabilization unit cells
house inmates when they are particularly
vulnerable and in need of heightened protection.
The relief that the court orders is necessary to
protect the safety of these inmates when they are

135



Braggs v. Dunn

"SUiCidal or otherwise at a serious risk of self-harm.
Before an inmate is placed in a suicide watch or
stabilization unit cell, ADOC must be able to state
confidently that the cell is, and remains, safe and
suicide-resistant.  The  court  finds  that
comp ive quarterly inspection pled with
visual preplacement inspections, are necessary o
ensure that suicide watch and stabilization unit

cells are suicide-resistant when they need to be,
And, because potential hazards to an inmate’s
safety and mental health extend bevond the
physical features of the ecell itsell to also its
contents, including the presence of contraband or
unsanitary conditions. preplacement cleaning and
removal of contraband is necessary as well. The
provisions that the court adopts are narrowly
tailored to comrect ADOC's failures to profect
inmates against this range of dangers, from
decompensation and sell-harm through suicide
attempts and death. These provisions are the least
intrusive means that will sufficiently address these
dire needs.

When an inmate is awaiting placement in a
suicide-resistant  cell, constant observation is
necessary to protect against the same dangers that
suicide-resistant cells are meant to protect against.
Requiring constant observation is  narrowly
tailored to protect the inmate’s safety until
structural safeguards may permit a lower degree of
monitoring as appropriate. This requirement is the
least intrusive means that will suffice to keep
immates who may be experiencing varving levels
of suicidality safe in a space that has not been
specifically designed to be suicide-resistant.

4. Observation
a. The Parties™ Proposed Provisions

Both parties propose that any inmate determined
to be acutely suicidal must be monitored through a
"constant observation” procedure. see  Pls”
Updated Proposed Omnibus Remedial Order
(Doe. 3342) at § 1.3 (defining "acutely suicidal");
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215)at § 9.1.4.1. and that anv inmate determined
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to be nonacutely suicidal must be monitored
through a "close watch” procedure that ensures
monitoring at staggered intervals not to exceed 15
minutes, see Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 1.20 (defining
"nonacutely suicidal"). Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 9.1.42. In
addition to these provisions, the defendants
specify that mental-health observation "will not be
used as an alternate placement for inmates who
should be placed on suicide watch." Defs.”
Proposed Phase 2A Remedial Order (Doc. 3215)
at§9.1.1.

Both parties propose that constant observation and
close  watch must be contemporancously
documented at staggered intervals not to exceed
15 minutes and that, upon an inmate’s discharge
from suicide watch, these observation records
must be included in the inmate's medical record.
See Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 9.3.1: Defs.’
Proposed Phase 2A Remedial Order (Doc. 3213)
at § 9.2, Additionallv, the defendants™ proposal
provides for the creation of a "post-suicide watch
summary” based on these records. See Defs”
Proposed Phase 2A Remedial Order (Doc. 3213)
at§9.2.

Both parties also propose that the mental-health
staff must ensurc the routine oversight of
observers. See Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 9.3.2: Defs.’
Proposed Phase 2A Remedial Order (Doc. 3213)
at § 9143 The plainuffs’ proposal further
specifies that the mental-health staff must evaluate
the equipment that is available to observers to
ensure that appropriate observation can occur. See
Pls.” Updated Proposed Omnibus Remedial Order
(Doe. 3342)at § 9.3.2.

b. The Court's Ordered Reliel

42 The court will order that acutely suicidal
inmates must be monitored through constant
observation and non-acutely suicidal inmates must
be monitored through close watch at staggered
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‘Thiervals mot to exceed 15 minutes. Observation is
the last line of defense to protect inmates in crisis
from attempting suicide or scrious self-harm.
Unequivocally, failure at this stage can be a matter
of life or death, Consequently, as Dr. Metzner
testified. it is "too risky" for these observation
procedures not to happen "100 percent of the
tme." June 29, 2021, R.D. Trial Tr. at 142; see
also July 2, 2021, R.D. Trial Tr. at 134-35,

Evidence presented at the omnibus remedial
hearings reflects  that ADOC  has made
improvements to the consistency of its observation
practices. Internal audits of multiple facilitics
reflected positive changes in the area of "suicide
watch monitoring,” and the court received
numerous  observation logs that reflected
observations on close watch at appropnately
staggered intervals, see June 8, 2021, R.D. Trial
Tr. at 90-92 (testimony of Dr. Burns). Even so, it
remains necessary  for the court to  order
compliance with these provisions to address the
failures that do occur and to prevent reversion of
ADOC's relatively recent progress. ADOC's
progress in the area of observation is relatively
recent, and, applying the compliance measure of
ADOC's own experl. it remains incomplete.
Moreover,  according to  Wexford,  the
improvemenis that have been made in this arca
have required it to divert resources away from the

1 of i with less acute needs,
"disrupt[ing] all routine mental health cascload
activities.” Pls.” Ex. 3323 at 3 (emphasis omitted).
While this tradeoff may be necessary in the short-
term to avert some of the most severe harms, it
surely does not reflect that ADOC has "completely
and irrevocably eradicated” the constitutional
violation of failing to protect suicidal prisoners.
Thomas v Brvant, 614 F3d 1288, 1321 (11th Cir.
2010) (quoting LaMarca v Turner, 995 F.2d 1526,
1542 (11th Cir, 1993) ). In light of the need for
ADOC reliably to apply constant observation and
close watch procedures and the risk that ADOC's
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progress will not be sustained in the absence of a
court order, the court finds that relief remains
neeessary.

The court need not, however, order comphiance
with the defendants™ proposed provision barring
the use of mental-health observation as a
substitute for suicide watch. Although ADOC's
misuse of mental-health observation was a
significant problem previously, Dr. Burns testified
that she had not seen recent instances in which
inmates m crisis were placed on mental-health
observation instead of suicide watch. See June 8,
2021, R.D. Trial Tr. at 166. Moreover, this
proposed provision is effectively redundant with
the provisions that the count does order requiring
suicidal prisoners to be monitored via
constant observation or close walch,

Consistent with the parties” proposals and with the
overall importance of ensuring that these
observation procedures are followed. the court
will order that both constant observation and close
watch must be e poraneously d d. In
addition to confirming that these procedures are
followed, that is
included in an inmate's medical file is necessary to
ensure that information about the inmate's
behavior can be factored into clinical decisions
about treatment and appropriate levels of care. See
June 3. 2021, R.D. Trial Tr. at 204-03 (testimony
of Dr. Burns). However, the court will not order
that this tion must be
accompanied by a post-watch summary, as the
defendants propose. These proposed summarics
may prove uscful to both the monitoring team and

yrancous de

inmates” treatment teams, but the court does not
find that ordering completion of these summaries
is necessary.

Finally, the court will order that ADOC must take
appropriate steps to ensure that observers who
monitor inmates on suicide watch perform their
duties as required. In the suicide prevention
opinion, the court found that, "[i]n none of the
facilitics” visited by experts for both sides "were
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The ™Waichers” positioned appropriately to permit
full wisibility into the safc cells or constant
visibility of the inmates being observed." Brages,
383 F. Supp. 3d at 1259 (internal quotation marks
omitted). While the courl expects that continued
training of observers will help to address this
concern the court will also order that ADOC take
other appropriate steps—such as routine oversight,
see June 8, 2021, R.D, Trial Tr. at 93 (testimony of
Dr. Burns, noting that "direct supervision of the
observers” contributed to improvements in the
consistency of staggered watches at the facilitics
she toured), or examination of the cquipment
available to observers. see June 3, 2021, R.D. Trial
Tr. at 203 (testimony of Dr. Burns. noting that the
chairs available to observers at some facilitics she
toured did
unobstructed view" into the cells)—to ensure that
observation is performed correctly.

not provide observers with "an

¢. PLRA Findings

Consistently applied constant observation and
close watch pro are fund I 1o
constitutionally adequate crisis-level care. Current

relief’ is necessary to bring ADOC into full
compliance with these essential requirements and
to ensure that ADOC sustains compliance as it
addresses the constitutional violations that have
persisted throughout other facets of its svstem of
mental-health care. Requiring ADOC 1o apply and
de these pro is narrowly tailored
and minimally intrusive to protect swicidal
inmates” immediate safety and to ensure their
access 1o ad Iy informed treatment and care.

3. Suicide Watch Conditions
a. The Parties” Proposed Provisions

The plamtiffs propose the requirement that, unless

=4

clinicallv indicated otherwise. i on
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utensils, See Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 933, Thev
further propose that inmates on suicide watch
must receive the same privileges, such as visits,
phone calls, or mail, afforded by their most recent
housing assignment. as clinically appropriate. See
id at § 9.3.4. Finally, they propose that inmates
housed in crisis cells or medical units must be
provided appropriate out-of-cell activity after 72

1 33thours, unless such activity is contraindicated 1334

and the clinical rationale is dc d in the

medical record. See id at § 9.3.5.

b. The Court's Ordered Relief

43 The court will order that inmates on suicide
watch must receive suicide-resistant footwear,
hygiene products, and nutritionally appropriate
meals as clinically appropriate. During facility
tours prior to the suicide prevention trial, experts
for both parties saw that some inmales on suicide
watch were not provided shower shoes for out-of-
cell movement, forcing them to walk around
prisons with bare feet. See¢ June 3, 2021, R.D.
Trial Tr. at 210 (testimony of Dr. Burns). Dr.
Burns also noted that inmates on suicide watch
were provided the same sack meal, or in some
cases one of two sack meals, for every daily meal.
Id at 211. As Dr. Bums explained, these
deprivations caused extended placements on
suicide watch to be "frankly, punitive." Braggs,
383 F. Supp. 3d at 1270 (internal quotation marks
omitted).

Requiring that inmates on suicide watch receive
appropriate footwear, hygiene products, and meals
as clinically ndicated is v to prevent
conditions in suicide watch cells from harming
inmates” mental health during an important crisis
intervention. The court credits Dr. Bums's
testimony that these items are an important part of

watch must be provided with shower shoes or
other  footwear,  socks, suicide-resistant
toothbrushes, other specified hygiene products,
and regular or sack meals with approved

nutritional content and suicide-resistant eating

casetext

the "therapeutic” care that mmates on suicide
watch receive. June 3, 2021, R.D. Trial Tr. at 211,
Rather than require the provision of specific items,
however, the court orders simply that the mental-
health providers who are better positioned to
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"issess an imate's mental-health needs and risks
must exercise appropriate clinical judgment with
respect to the items that are provided.

44 For the same reasons, the court finds it
necessary Lo order that inmates on suicide watch
must receive the same privileges alforded by their
last housing assignment as clinically appropriate.
As Dr, Bums explained, these privileges may have
therapeutic value in the treatment of inmates who
are placed on suicide watch, or they may have the
potential to be harmful. See June 3, 2021, R.D.
Trial Tr. at 211-12; June 23, 2021, R.D. Trial Tr. at
216-17. By assigning the determination of which
privileges an inmate should and should not receive
to the clinical discretion of treating mental-health
stafl, this provision ensures that the treatment of
inmates on suicide watch will be adequately
responsive to their individual mental-health needs.

45 The court will also order that inmates housed in
crisis cells, medical cells. or the infirmary must be
provided appropriate out-of-cell activity after 72
hours, unless such activity s  clinically
contraindicated. As observed in the context of
restrictive housing, the experts for both partics, the
American Comrectional Association, and ADOC's
own regulations all recognize the importance of
out-of-cell time to prevent decompensation and
other harms to prisoners’ mental health. When
crisis cells are functioning as designed
pl ts are g Iy short in duration,
reducing the need for out-of-cell time. As experts
for both sides explained at the liability trial,
“erisis-cell placement is meant to be temporary
and should not last longer than 72 hours, because
the harsh effects of prolonged isolation in a crisis
cell can harm patients’ mental health." Braggs.
257 F. Supp. 3d at 1226. However. ADOC's use of
crisis cells and medical cells frequently runs
beyvond 72 hours, amplifving the potential adverse
eflects of isolation, See id During the suicide
prevention trial. experts for both sides identified
many inmates who remained on suicide watch for
longer than 72 hours, in spite of an ADOC policy
requiring referral to a higher level of care. See
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1335 Braggs, 383 F. Supp. 3d at 1269, In *1335 such

situations where an inmate remains on suicide
watch for longer than 72 hours, as in the context
of restrictive housing, the court credits Dr. Burns's
testimony that out-of-cell activity 1s a necessary
component of the inmate's mental-health care.
except when it is clinically contraindicated. See
June 3. 2021, R.D. Trial Tr. a1 212-13. However,
the court will not order compliance with the
plaintiffs” proposed requirement to document the
clinical rationale when activity is not provided.
The court finds that there is insufficient evidence
to impose this additional requirement at this time.

¢. PLRA Findings

Relief regarding the conditions of prisoners placed
on suicide watch is necessary in light of the length
of time that many inmates remain on suicide
watch without being referred to a higher level of
carc and the potential for adverse mental-health

1 when 1 experiencing mental-
health  crises  are  subjected to  clinically
inappropriate conditions for extended periods of
time. Some restriction on inmates” access (o items

and activities is appropriate, and indeed necessary,
for swicide watch to function properly.
Indiscriminate deprivation is not. The provisions
that the court orders are necessary to redress the
inadequate treatment of inmates with serious
mental-health needs during crisis  placements,
when they have been identified as experiencing a
heightened risk of self-harm. By deferring to the
clinical judgment of mental-health staff, the
provisions are narrowly tailored to require that
inmates receive these basic items and privileges
only to the extent that mental-health staff
determine to be clinically appropriate. These
provisions are the least intrusive means that will
address the problem. as they avoid intruding on
the details of prison administration beyvond what is
necessary to ensure that inmates on suicide watch
receive adequate treatment.

6. Referral to Higher Level of Care

a. The Parties” Proposed Provisions
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"Thie plamhfs propose the requirement that an
inmate on suicide watch must be considered for
referral to a higher level of care, such as a
residential treatment unit, stabilization unit, or
inpatient h lization, after ining on watch
for 72 hours and again alter remaining on watch
for 168 hours. See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 9.4.1.
They further propose, "If a patient remains on
watch for 240 hours or longer and does not meet
the criteria for discharge lo outpatient mental
health care. then the patient must be referred to a
higher level of care as clinically appropriate.” fd.
The defendants propose similar provisions, except
that they would limit these requirements (o
inmates on constant observation, rather than
suicide waltch generally. See Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at §§9.3.1,
9.3.2. 9.3.3. Their proposal also uses the phrase
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plaintiffs” proposal. or within 72 hours. under the
defendants™ proposal. See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 9.4.2;
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215)at §9.34,

b. The Court's Ordered Relief

46 The court will adopt provisions requiring that
inmates be considered for referral to a different or
higher level of care at the times identified by both
partics. As noted previously, ADOC's placement
of inmates on suicide watch for extended periods
of time without consideration for referrals to a
higher level of care has been a longstanding
problem. In the liability opinion, the court found
that inmates were considered for transfer to
treatment units "only in a small fraction of the
crisis placements that last longer than 72 hours.”
Braggs, 257 F. Supp. 3d at 1226. This problem

"different or higher level of care.” Id (emph
added). Both partics propose that the clinical
rationale for a decision not to refer an inmate to a
higher level of care at each of these stages must be
documented. See Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 9.4.1: Defs.’
Proposed Phase 2A Remedial Order (Doc. 3213)
at §§ 93.1. 932, 933, The defendants further
propose that dc ion of a d not to
refer an inmate after 240 hours must be submitted
to the mental-health vendor's director of
psychiatry for review and evaluation, See Dels.”
Proposed Phase 2A Remedial Order (Doc. 3215)
at §9.3.3,

Both partics additionally propose that any inmate
who retums to suicide watch within 30 dayvs of
discharge from a previous watch or who receives 3

1330watch placements *1336 within 6 months must be

considered for referral to a higher level of care.
See Pls.” Updated Proposed Omnibus Remedial
Order (Doc. 3342) at § 9.4.2; Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 9.3.4.
If the inmate is not referred to a higher level of
care, do of the clinical rationale must
be provided to OHS immediately, under the

casetext

1 to the time of the suicide prevention
trial, where experts for both sides identified
"multiple instances in which people remained on
suicide watch for longer than 72 hours without
any indication that they were considered for a
higher level of care." Braggs, 383 F. Supp. 3d at
1269, More recently. Dr. Burns and Dr. Metzner
interviewed one inmate who spent almost a week
on crisis placement in December 2020 without any
indication that he was considered for referral to a
higher level of care: he reported that 3 or 4 other
inmates were housed in the erisis cell with him
during that time. See May 25, 2021, R.D, Trial Tr.
at  87-88. see also Pls” Ex. 3943 a
ADOCO540559.

Dr. Bums explamed that this failure to consider
referring inmates to a higher level of care
contributes to long stavs in "very restrictive”
seltings that may be clinically inappropriate to
treat inmates’ mental-health needs. June 3, 2021,
R.D. Trial Tr. at 214. It also inhibits inmates’
access  lo  more meaningful,  longer-term
interventions that may be required to treat
adequately their serious mental-health needs. See
id. at 214-15.
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"6 Address this inadeq r ofi on
suicide watch, the court will order that. if an
inmate remains on suicide watch for 72 hours, and
again after 168 hours and 240 hours, he or she
must be considered for referral to a different or
higher level of care. In cach instance, the clinical
rationale for a decision not to refer the inmate to a
different or higher level of care must be
de d in the medical chart and tracked in
the crisis utilization log or a similar tracking
mechanism. The court will also adopt the
defendants™ proposal that such decisions after 240
hours must also be sent to the mental-health

vendor's director of psychiatry for evaluation.

In most respects, the plaintiffs” and defendants’
Both
proposals preserve clinical discretion at each of
the three milestones for consideration of referral to
a different or higher level of care and require
documentation of decisions not to make this

proposals impose identical obligations.

referral.’” The most substantial distinction is that
the plaintiffs” proposal measures time on suicide

1337watch, whereas ADOC's #1337 proposal measures

n
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for referral to a different or higher level of care.
and that the clinical rationale for a decision not lo
refer an inmate to a higher level of care must be
documented. This provision 1s necessary (o
address ADOC’s failure to identify and adequately
treat suicidal prisoners. As Dr. Bumns explained,
repeated crisis placements are a warning sign that
an inmate's current level of care may be
insufTicient to meet his or her mental-health needs.
See June 3, 2021, RD. Tral Tr. at 216-17.
Currently, however, this warning all too often goes
unheeded. For instance, in addition to the delays
in placing Jaquel Alexander on the mental-health
caseload, he was never referred for a higher level
of care despite his 11 crisis placements within a
period of 6 months. See May 24. 2021, R.D. Trial
Tr. at 68-70. Similarly, Marquell Underwood,
Travis  Jackson, and Danny Tucker also
experienced multiple placements on suicide watch
in the months before their deaths, without any
indication that they were considered for referral to
a higher level of care.

In ordering this provision, the court will adopt the

dafondante” 1

requiring that the clinical

time on constant observation. [
observation and close watch both place inmates in
restrictive  seltings, and  because  long-lerm
placement on suicide watch in either form signals
that an inmate may have substantial mental-health
needs that are not being adequately addressed, the
court finds that the plamtiffs” broader requirement
is necessary.

13 Although the defendants use "different or
higher level of care” and the plaintiffs
specify “higher level of care,” both parties
offer the same three examples for their

¥ —the idential

treatment unit, the stabilization unit, and

inpatient hospitalization or hospital-level

care,

The court will also adopt the provision proposed
by both parties that any inmate who retumms to
suicide watch within 30 davs of discharge from a
walch
placements within 6 months must be considered

previous watch or who receives 3

casetext

rationale for a decision not to refer an inmate to a
different or higher level of care must be provided
to ADOC's Office of Health Services within 72
hours of the decision. The court finds that there is
msufficient evidence to impose the plaintiffs’

proposed requi t for doc 1 to be

provided immediately.

¢. PLRA Findings

Current  relief’ is necessary o correct the
leq ofi who are placed on

suicide watch, ofien repeatedly or for long periods
of time. Suicide watch is an essential component
for suicidal inmates. but it is
not a substitute for adequate mental-health
treatment. Evidence since the liability trial reflects
that failures to consider referring suicidal inmates
for a different or higher level of care have

of erisis inter
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“ontributed to the inadequate treatment of many
mentally ill inmates. including some who later
committed suicide.

The provisions that the court orders are necessary
to address this violation. The ordered provisions
mirror the proposals of both parties with respect to
the events that trigger the need to consider referral
to a higher level of care, At the suicide prevention
trial. experts for both parties agreed that these
same events—placement on suicide watch for 72,
168, and 240 hours and two placements within 30
days or three placements within six months—
necessitate consideration of referral o a higher
level of care. See Brages. 383 F. Supp. 3d at 1268-
70. The court agrees. And in light of ADOC's
history of violations and the need for continuity of
care, the court finds that the requirement to
document decisions not to refer is necessary as
well. By requiring only that mental-health staff
exercise their clinical diseretion in response to
these concrete waming signs that an inmate in
crisis may require more intensive treatment and
care. the ordered provisions are narrowly tailored
and minimally intrusive to correct the ADOC's
failure to provide adequate treatment to inmates
on suicide watch.

133871338

7. Discharge
a. The Parties™ Proposed Provisions

The plaintiffs propose the provision. "Each patient
placed on constant watch must be reduced to a
close watch prior to release from suicide watch
unless a clinician determines and documents the
propricty of discharging a patient to a less
restrictive  setting  to avoid  unnecessarily
continuing the confinement of the patient,” Pls.
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 9.5.1.1. They further propose
that, prior to an inmate's discharge from suicide
watch, the inmate must receive a confidential, out-
of-cell evaluation or, if such an evaluation is not
possible due to documented clinical concerns.

casetext
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mental-health staff must consider whether referral
to a higher level of care is appropriate. See id. at §
9.5.1.2, The defendants propose the similar
provision, "An inmate may be discharged from
suicide watch after an out-of-cell, confidential
evaluation by a psychiatrist. psychologist, CRNP.
or counselor, unless such evaluation is not
possible due to documented clinical concerns
which may result in the mmate being discharged
from suicide watch to a different or higher level of
care." Defs.” Proposed Phase 2A Remedial Order
(Doc. 3215) at § 9.4.1.

The plaintiffs propose that an inmate discharged
from suicide watch must not be transferred to a

restrictive  housing  unit  unless  there is a
do d ptional See Pls.”
Updated P d Omnit Remedial Order

(Doc. 3342) at § 9.5.2.1. Both parties propose that
any such transfer must be approved by cither the
Deputy Commissioner of Operations for male-
designated facilities, the Deputy Commissioner of
Women's Services for female-designated faciliti
or their designee. See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §
9.5.2.2; Defs.” Proposed Phase 2A Remedial
Order (Doc. 3215) at § 9.4.2.

b. The Court's Ordered Relief

47 The court will order that, prior to discharge
from suicide watch, an mmate must receive a
confidential.  out-of-cell  evaluation by a
psvchiatrist. psvchologist. CRNP. or counselor. or,
when such an evaluation is not possible due to
documented clinical concerns, the evaluating
mental-health staff must consider whether referral
to a different or higher level of care is appropriate.
Al the liability trial, experts for both partics
explained that "suicidal prisoners should be
released only with the approval of a psychiatric
provider (psychiatrist or nurse practitioner) who
has made a face-to-face assessment that their
condition was sufficiently stabilized to warrant it."
Braggs, 257 F. Supp. 3d at 1230. As with the
initial suicide risk i

this evaluation is
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Mecessany to identify continued suicide risks and
inform decisions regarding  treatment  and
monitoring. See June 3, 2021, R.D, Trial Tr. at 218
(testimony of Dr. Burns).

ADOC's completion of this assessment prior to
discharge remains a problem. Internal audits of
numerous ADOC major facilities indicate that
these still are not
prisoners, See, e.g., Pls.” Ex, 3558 at 1. 25 (audit
of Bullock. noting that 4 out of 16 inmales
reviewed in March 2020 and 1 of 10 in November
2020 did not receive a discharge evaluation before

pleted for many

release from suicide watch): Pls.” Ex. 3562 at |
(audit of Hamilton. noting that 2 out of 6 inmales
reviewed in March 2020 did not receive this
evaluation); Pls.” Ex. 3626 at 1 (spot audit of
Ventress, noting that the facility's compliance rate
in the area of "suicide watch discharge” dropped
from 76.5 % in December 2020 to 31.1 % in
March 2021). While numerous audits reflect
recent progress, see, e.g., Pls.” Ex. 3539 at 1, 18,
28 (audit of Donaldson, finding that 7 of 20
inmates reviewed in March 2020 did not receive a
133071339 discharge evaluation, but all inmates in the
November 2020 and March 2021 samples did), the
court remains concerned about the failures that
have occurred despite a court-ordered obligation
lo conduct these evaluations. In light of the
importance of these evaluations to ensure the

adequate treatment of recently suicidal inmates
1 " 3
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R.D. Trial Tr. at 217. Because there is no evidence
that mental-health stafl do not recognize or
exercise their clinical discretion in the decision to
discharge an inmate from suicide watch, the
plamtiffs’ proposed provision is unnccessary.

48 With respect to the discharge of inmates
direetly from suicide watch to segregation, the
court will adopt both of the plaintiffs” provisions,
one of which the defendants also propose. The
court will order that inmates discharged from
watch not be transferred to
there is

suicide must

segregation  unless a  documented
exceptional circumstance and the transfer has been
approved by the applicable ADOC official or a
designee. Whatever may be said of ADOC's
progress in  the performance of discharge
evaluations, in this area, ADOC persists in its
unflinching failure to follow the court's order and
its own policy, both of which already prohibit the
discharge of inmates from suicide watch to a
segregation  unit  absent an  exceptional
circumstance. Afler each of Travis Jackson's
placements on suicide watch in 2019 and 2020,
ADOC returned him directly to the restrctive
housing unit without any documented exceptional
circumstance. See May 24, 2021, R.D. Trial Tr. at
139-40. The psychological autopsy found that
Jackson's  depression  and  suicidal  thoughts
"appeared to coincide with [restrictive housing
unit] placements” until he ultimately committed

o

and to prevent their p in inappropriate
settings, the court finds that it must continue to

order that these discharge evaluations occur,

The court will not. however, order compliance
with the plaintiffs™ provision for the stepdown of
inmates from constant observation to close watch
before discharge. Dr. Metzner testified that, while
this stepdown process is "generally a good
practice,” it 1s not necessary in all cases, June 30,
2021, R.D. Trial Tr. at 79. Dr. Bums similarly
emphasized that the purpose of the provision is
not to set a hard rule, but to "allow clinical
discretion on whether a patient needs to be stepped
down ... before being discharged." June 3, 2021,

casetext

in a restrictive housing unit in February
2021, Travis Jackson Psychological Autopsy (P-
3315) at ADOC0547209, In a sample of emails
approving discharge directly to segregation for 23
out of 24 inmates, Dr. Burns found that almost
none of the emails included mention of purported
exceptional cir ion of
alternative placements. See May 26, 2021, R.D.
Trial Tr. at 81. Many of these emails approved
transfers to scg tes of the
request.  Current  evidence  vindicates  the
assessment of a provider at Ventress: Inmates are
transferred from suicide watch to segregation as "a
matter of course.” Pls.” Ex. 3320 at 1. ADOC's

i

or

within
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"praciice since the liability trial makes clear that
nothing short of a court order. coupled with
aggressive monitoring, will suffice to obtain
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Remedial Order (Doc. 3342) at § 9.6.1.1. The
defendants propose that the inmate will receive
follow-up mental-health examinations as clinically

ADOC's
protections.

compliance with  these v

¢. PLRA Findings

Discharge from suicide watch represents a critical
Juncture in inmates’ mental-health treatment. If
handled without appropriate regard for their
mental-health  needs, still
vulnerable mmates into dangerous settings without
adequate treatment or monitoring. The risk posed
by these failures is at its apex when suicidal
inmates are discharged dircctly 1o segregation,
where most suicides occur. See June 29, 2021,
130R.D. Trial Tr. at 101 *1340 (testimony of Dr,
Metzner. noting the nationwide trend).

discharge  throws

The ordered and
narrowly tailored to correet ADOC's continued
failures to provide adequate treatment to inmates
being released from suicide watch and to avoid
disch I ide watch to

provisions arc necessary

from

restrictive housing in the absence of exceptional
circumstances, Requiring  that  discharge
evaluations occur is the least intrusive means that
will ensure the adequate placement and treatment
of inmates who are discharged from suicide watch.
And the combined protection of requiring that
exceptional
restrictive  housing must be documented and
approved is the least intrusive means that will
correet  ADOC's persistent  failures 1o divert
recently suicidal inmates away from scgregation

Justifving pl in

and toward safer altematives.
8. Follow-Up
a. The Parties” Proposed Provisions

The plaintiffs propose that. upon an inmate's
discharge from suicide watch, mental-health stafl
must conduct a follow-up examination with the
mmate on cach of the first three days afler
discharge. followed by a fourth follow-up on the
tenth day. See Pls.” Updated Proposed Omnibus

casetext

indicated, See Defs.” Proposed Phase 2A Remedial
Order (Doc. 3215) at § 9.5.1. Both partics propose
that these follow-up examinations must not take
the place of other scheduled mental-health
appointments but "may occur in connection with
or contiguous with such appointments,” See Pls.”
Updated Proposed Omnit Remedial Order
(Doe. 3342) at § 9.6.1.2; Defs.” Proposed Phase
2A Remedial Order (Doc. 3215) at § 9.5.2. They
further propose that these follow-up examinations

must assess whether the inmate released from
suicide watch is showing signs of ongoing crisis.
whether he or she needs further follow-up
examinations, and whether he or she should be
added to the mental-health cascload or assigned a
different mental-health code. See Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 9.6.1.3; Defs.” Proposed Phase 2A Remedial
Order (Doc. 3215) at § 952, The plaintiffs
propose the further requirement that these
examinations "must be e d out-of-cell in a

confidential sctting, unless such an examination is
1l

due to do d clini

not | concerns

resulting in the patient being transferred to a
higher level of care” Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §
9.6.1.1,

With respect to the transfer of inmates following
suicide watch, the plamntifis propose that, for 10
days following an inmate's discharge, ADOC may
not transfer the inmate lo another institution,
except to return him or her from suicide watch to
his or her sending institution prior to the
of follow-up examinations.
restarting  the  four  follow-up
examinations, See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §
9.6.1.4, After the four follow-up examinations
have been completed. the plaintiffs propose that
ADOC may transfer the inmate to any ADOC

commencement
without
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Tacilitv without the requirement for further follow-
up examinations, unless clinically indicated. See
id.

b. The Court's Ordered Relief

49 The court will order that, upon an inmale's
discharge from suicide watch, mental-health staf®
must conduct a follow-up examination on each of
the first three davs afler discharge. unless there is
a documented clinical determination that the
inmate was not suicidal at the time he or she was
placed on swcide watch and did not become
suicidal during the watch placement. These
must assess the
identifiecd by the parties’
proposals. They must occur in a confidential, out-
of-cell setting, unless such an examination is not
possible due to documented clinical concemns.
And, consistent with the parties” proposals, the
court will order that these examinations must not
take the place of other scheduled mental-health

substantive  issues

appointments, although they may occur in
connection  with or contiguous with such
appointments.

ADOC's current crisis-management approach to
suicide prevention frequently neglects this erucial
component of treatment for inmates with acute
mental-health needs. For instance, inmate M.W.
waited four davs after his transfer from suicide
watch before he received his first follow-up
examination. See June 9, 2021, R.D. Trial Tr. at
39-40). Inmate J.B. received no follow-up at all
after he attempted to overdose on antidepressants
he had stockpiled, was placed on acule suicide
watch with multiple identified suicide risk factors,
and was taken ofT suicide watch the next day. See
May 25, 2021, R.D. Trial Tr. at 50-52. Similar
failures plagued the experiences of inmates who
subsequently committed suicide. See, eg., May
24,2021, R.D. Trial Tr. at 140-41 (Travis Jackson
missed numerous follow-up examinations after his
multiple crisis placements). In recognition of this
problem, ADOC observed in a February 2020

casetext
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letter to Wexford that "follow-up examinations
were not conducted consistently at the required
intervals." See Pls.” Ex. 3322 a1 3.

These failures pose serious dangers to mmates
who are discharged from suicide watch. An
inmate's mental-health needs do not dissipate the
moment he or she is discharged from suicide
watch. Much to the contrary. as Dr. Burns
testified, the ininal transition period following
suicide watch is a "d " time for i

who must adapt to more infrequent contact with
mental-health staff. June 3, 2021, R.D. Trial Tr. at
222-23: see also Braggs, 383 F. Supp. 3d at 1267
(noting consistent testimony of ADOC's mental-
health expert. Dr. Perrien. at the suicide prevention
trial that "the period post watch is a vulnerable
time"). Dr. Burns credibly testified that ADOC's
persistent  failures  to  provide  follow-up
examinations contributed to the inadequate
treatment of inmates who later committed suicide.

See id at 152 (tesimony of Dr. Burns, connecting
these failures to the inadequacy of mental-health
care received by Travis Jackson).

Current conditions mandate relief to ensure that
inmates discharged from suicide watch receive
constitutionally adequate care. The court finds that
the specificity of the plaintiffs” proposal is

v 1o address ADOC's d failures to
conduct follow-up examinations consistently.
Even under a court order requiring compliance
with the same timeframes proposed by the
plaintiffs—timefr which orngi in the
joint recommendations of both parties’ experts at
the suicide prevention trial, see Braggs, 383 F
Supp. 3d at 1266-67 —ADOC has continued to
allow inmates being discharged from suicide
watch to fall through the cracks at a particularly
"dangerous" and "vulnerable" time. As the court
observed in s suicide prevention opinion, it
"cannot simply trust that ADOC will provide an
adequate number of follow-ups withoul a court
order” Jd  at 1268, Requiring follow-up

q
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Fartol Thamasn Reters . : o 4

exammations in the days immediately following
an inmate's release from  suicide watch s
necessary to correct ADOC's continued violations,

Still, the court's ordered reliel narrows that
requested by the plaintiffs in two ways. First. the
court incorporates Dr. Metener's testimony that a

d 1 clinical determination that an inmate

was not and is not suicidal obviates the need for
follow-up examinations, See June 30, 2021, R.D.

1342 Trial Tr. at 75-76. Second, the #1342 court does not

with the
a fourth follow-up examination on the tenth day
after discharge. Although Dr. Bums credibly
testified that a follow-up examination after the
immediate transition period is important lo ensure
that the inmate is "stable” after adjusting to a
different environment, June 21, 2021, R.D. Tnal
Tr. at 63-64, she conceded that the “days
immediately after release” from suicide watch
present the most serious risk. June 23, 2021, R.D.
Trial Tr. at 220. In light of this testimony, as well
as the relatively limited evidence to support the
requirement to conduct a follow-up examination
specifically on the tenth day following discharge,
the court leaves the provision of additional follow-
up care after the first three examinations to the
clinical judgment of ADOC's mental-health stafl,

order cc t to conduct

50 The court will further adopt the plaintiffs’
proposal that an inmate’s transfer from suicide
watch 1o another institution prior to the
completion of the three ordered follow-up
examinations restarts the requirement to complete
follow-up examinations on each of the three dayvs
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following their discharge from suicide watch. For
example, Dr. Burns testified that many of Travis
Jackson's  post-suicide  watch  follow-up
examinations were missed as a result of his
transfers between prisons, See May 24, 2021, R.D,
Trial Tr. at 140-41. To address the dangers to
inmates with serious mental-health needs when
their follow-up care is interrupled. the court must
require that ADOC's obligation to provide the
three ordered follow-up examinations is resel
when an inmate is transferred to another facility
prior to completion of these examinations.

c. PLRA Findings

Meaninglul follow-up care is a critical element of
the protection and treatment of inmates who have
expressed suicidality, The follow-up examinations
that the court orders are necessarv o protect
vulnerable i in the dang transiti

period after their release from suicide watch into
an environment i which their contacts with
mental-health stafT are more infrequent and there
are fewer saleguards in place to prevent them from
attempting other self-harm. By
excluding inmates who are clinically determined
not to have been suicidal, the ordered provisions
are narrowly tailored to correct ADOC's ongoing
failures to provide this necessary follow-up care to
the inmates who require it. This relief is the least
intrusive means that will ensure that inmates who
are discharged from suicide walch receive
adequate follow-up examinations to evaluate and
treat any continued mental-health needs and to
ensure  that they stable  following

suicide or

remain

following the fer. ADOC's freq transf

of prisoners with serious mental-health needs may
be disruptive in any case. but the dangers arec most
pronounced immediately following an inmale's
discharge from suicide watch. See Braggs, 383 F.
Supp. 3d at 1267 (noting ADOC's expert's
testimony that, when "someone is being moved,
that increases the stress that an already vulnerable
person experiences”). Transfers between lacilities
continue to jeopardize the continuity of mental-
health care received by inmates immediately

casetext

9. Other Provisions Regarding Suicide Prevention

Both parties propose that suicide watch cells must
not be designated as restrictive housing unit cells,
See Pls.” Updated Proposed Omnibus Remedial
Order (Doc. 3342) at § 9.2.5. Defs.” Proposed
Phase 2A Remedial Order (Doc, 3215) at § 9.1.1.
The pl o ; h s

designated mental-health units was a "recurring”
problem at the time of the liability opinion,

of mn n
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1313undermining the usefulness of #1343 these units to

treat prisoners with serious mental-health needs.
Braggs, 257 F. Supp. 3d at 1212-13, Recently,
however, there is not evidence that ADOC has
continued this harmful practice. Consequently, this
reliel is unnecessary,

Consistent with § V.J of ADOC Administrative
Regulation 629, the plaintiffs propose the
requirement that "ADOC and/or its vendor must
debriefl stall and prisoners after a completed
suicide or self-injurious behavior that would have
resulted in death if there had been
intervention.” Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 9.1.6. There is
evidence to support the importance of this
practice. Dr. Bums explained that suicides are
"tr tic" for i and responding stafl alike.
June 22, 2021. R.D. Trial Tr. at 80. However,
ADOC has already adopted this policy as a
regulation, and there is evidence that ADOC has
implemented this policy n its responses to at least
some completed suicides. See id The court will
not order this relief at this time,

no

The defendants propose the provision that, after
intake and after an inmate is transferred from one
ADOC major facility to another. "the inmate will
be provided any facility-specific information
concerning mental-health services and the way to
access those services for himself'hersell or for
another inmate." Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 9.6.1. The court
agrees that dissemination of this information is
fundamental to inmates™ ability lo request and
receive adequate mental-health care. However,
given the lack of evidence that ADOC has not
meaningfully informed inmates regarding access
to mental-health services. the court need not order
this relief.

The plaintiffs propose the provision that qualified
mental-health professionals "may conduct suicide
risk assessments, discharge evaluations, and
follow-up examinations either in person or by
telehealth.," Pls.” Updated Proposed Omnibus

casetext

321

562 F, Supp. 3d 1178 (M.D. Ala. 2021)

Remedial Order (Doc. 3342) at § 9.8. When these
i d by telehealth, the
plaintiffs propose that an RN must be in the room
with the imate, See id While the court is
sensitive to the limitations of telehealth, see June
3.2021, R.D. Trial Tr. at 229-30 (testimony of Dr.
Burns). there is no evidence that. to the extent
ADOC telehealth,  its  practice  is
inappropriate. Requiring a mental-staff member to
be in the room with an immate during telehealth
sessions may be an important measure to prevent
mental-health providers [rom missing important
observations of an inmate's behavior or lacking

exani

are C

uses

information from an inmate's medical chart, but
the court will not order this relief at this time.

The plaintiffs further propose that associate
licensed counselors working toward licensure may
not conduct suicide risk assessments or follow-up
examinations on their own, although they may
participate in suicide risk assessments conducted
by qualified mental-health professionals, See Pls.”
Updated Proposed Omnil R Order
(Doc. 3342) at § 9.8, ADOC's mental-health
vendor at the time of the liability trial emploved
mental-health  providers not
independently licensed. see June 4. 2021, R.D.
Trial Tr. at 47-48. However, there is insufficient
evidence as to whether ADOC or its current
vendor employs associate licensed counselors and.
il so. tasks these associate licensed
counselors currently perform to warrant relief at
this time.

dial

who  were

what

K. Higher Levels of Care

As described previously, ADOC has made
progress in its provision of hospital-level care in
general, although problems with timely access to
care remain. Its progress with respect to inpatient
units, however, is less encouraging: its supply of
inpatient beds has decreased since the court's May

13442020 inpatient treatment opinion, *1344 and it has

failed to address the issue of heal management in
inpatient facilities.

1. Timelv Access to Hospital-Level Care
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"3 "The Parlies” Proposed Provisions

To remedy the lack of timely access to hospital-
level care, the plaintiffs propose that the ADOC
must comply with its own regulation regarding
access to hospital-level care. see Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 10.1.1; that in the event a hospital refuses to
admit an inmate referred for care, ADOC must
attempt (o obtain admission of the inmate at an
alternative hospital, see id at § 10.1.4: and that,
until the EMT conducts its first audit, ADOC must
notify the plaintiffs” counsel when there are delays
in the provision of hospital-level care, see id at §
10.1.4.

The ADOC regulation to which the plaintiffs
refer—-AR 640, Advanced Inpatient Mental
Healthcare (Doc. 3206-6)--imposes a series of
deadlines for the provision of hospital-level care,
including, but not limited to, the following: if an
inmate is identified as possibly requiring hospital-
level care. his treating physician must complete a
certain form and send it to the director of
psychiatry within one working dav of completion;
within 72 hours of receiving the form, a separate
administrator--the director of psychialry services--
must review the inmate's medical record and
assessment: il the director of psvchiatry services
determines that hospital-level care is in the
inmate's best interests, she must prepare a request
for admission within eight hours, or document a

q

of admission
for an additional 48 hours: if the director of
psvchiatry prepares a request for admission, the
inmate must be transported to a hospital within

of po
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The defendants propose no provision concerning
the lack of timely access to hospital-level care.

b. The Court's Ordered Relief

51 The court will order that ADOC must ensure
that i who require h ‘el care
receive it within a reasonable period of time, as
determined by clinical judgment. The court orders
this relief in light of the evidence that since its

liability opinion. ADOC has failed to ensure that
h 1tal.l,

el care receive it

who requi
promptly enough to prevent them from harming or
killing themselves, Tommy McConathy's case
provides a particularly stark example of this
failure. In the last few months of his life. he found
respite from acute suicidality only during the few
weeks he spent in Citizens Hospital. Prior to his
transfer to Citizens, McConathy had been on
repeated suicide watches sinee December 2019,
and saw no improvements in his mental health
even in the most intensive care units offered in
ADOC's facilities. He reported his "adamant ...
desire to die" while in Bullock's SU, see Pls.” Ex.
3310 at ADOC546648, and he was sexually
assaulted in Bullock's RTU and reported that he
could not function there, see id at ADOC346690.
ADOC was not ignorant of McConathy's needs--
after his sexual assault in Bullock. a mental-health
provider assessed McConathy as "at high risk for
continued suicide watch until [his] safety needs
are addressed.” and indicated that he would be
considered for referral to Citizens. See id Yet it
took 30 days after that for McConathy to be
transferred to Citizens. Inmate M.H. experienced a
similar delay--he was referred to Citizens after

H i mr 11 di

three business days. The m also requi
ADOC to complete. in writing, an annual
reasscssment of its need for hospital beds. and to
contract for more beds il necessary. The plaintifls
propose that ADOC must provide them with a
copv of this annual reassessment, See Pls.”
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 10.1.2.

casetext
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several stints in the Bullock SU. but waited 10
davs before he was actually transferred 1o the
hospital. See May 25, 2021, R.D. Trial Tr. at 43—
44, For inmates whose mental-illnesses are so
acute as to require hospital-level care, such
prolonged delavs pose a needless and grave
danger.

148



Braggs v. Dunn

"Tfie Tourt will not order, however, that ADOC
must comply with the requirements of its own
regulation regarding access to hospital-level care.
While the detailed timing requirements imposed
by the regulation might be desirable, the evidence
does not show them to be necessary, As long as
ADOC can ensure that inmates who require
hospital-level care receive it promptly enough so
that their health and lives are not jeopardized, the
court need not dictate the precise manner in which
it does so. The court also trusts that if ADOC
proves unable to ensure timely access to hospital-
level care, the EMT shall bring the matter to its
attention.

As for the requirement that ADOC reassess ils
need for hospital beds, there is little evidence that
ADOC's failure to provide timely access to
hospital-level care is caused by a shortage of beds-
-indeed, as described previously, the plaintifls
agree that the 14 beds ADOC currently maintains
at Citizens are adequate for the system's mental-
health cascload. Rather, the problem seems to lie
with ADOC's failure to ensure that inmates who
require hospital-level care are timely transferred to
available beds.

Nor will the court order that. in the event that a
hospital refuses to admit an inmate referred for
care, ADOC must attempt to admit the inmate to
an alternative hospital. The record does not show
that inmates whom ADOC has referred for
hospital-level care are regularly tumed away.

Finallv. the court will not order that, until the
EMT conducts its first audit, ADOC must notify
the plaintiffs’ counsel when there are delays in the
provision of hospital-level care. Although prompt
access to hospital-level care is a matter of utmost
urgency that cannot be neglected prior to the
EMT's first audit, the court trusts that ADOC will
comply with the terms of its order.

¢. PLRA Findings

casetext

323

562 F, Supp. 3d 1178 (M.D. Ala. 2021)

The court finds this provision necessary for the
reasons given above: ADOC has failed 10 ensure
that inmates who require hospital-level care
receive it in a timely fashion, despite the fact that
without such care, those inmates are at serious risk
of harming or killing themselves. This provision is
also narrowly tailored because it is exclusively
focused on the problem of unreasonable delays in
care, and minimally intrusive because it leaves it
entirely to ADOC to determine how it ensures that
there are no unreasonable delays.

2. Inpatient Beds
a. The Parties” Proposed Provisions

To remedy ADOC's lack of inpatient beds, the
plaintiffs propose that at all times ADOC must
maintain enough beds to accommodate 13 % of its
mental-health cascload. measured imtially against
the Junc 2020 cascload numbers. See Pls.”
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 1021, The plaintiffs also
propose that ADOC must add new beds annually,
if v, to reflect ¢l in its mental-health
cascload, see id; that it must provide new
treatment space if it is needed to accommodate
additional beds, see id at § 10.3.1: and that all
treatment spaces used 1o house inpatient beds must
provide for confidentiality, see id

The defendants maintain that no relief is necessary
in light of Dr. Metzner's testimony that between 10
and 13 % of inmates on the mental-health caseload
can be expected to require inpatient beds, and the

I#ofact that ADOC currently has 433 beds *1340

available—-enough to accommeodate nearly 10 % of
its June 2020 mental-health cascload." See Defs.”
Post-Trial Br. (Doc. 3367) at 105-106.
14 The defendants ADOC's
inpatient  beds, combined with the 14
hospital beds available to it at Citizens

claim  that

Hospital, are enough 1o accommodate 10.2
#o of its June 2020 mental-health coseload.

The beds at Citizens, however, are not
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L among ADOCs fnpatient beds, and should
not be counted towards the 10 %o target set

by Dr. Metzner,

In the altemative, the defendants propose that
within 180 days of the effective date ADOC must
have enough beds to accommodate 10 % of its
June 2020 cascload. and that within one year of
the effective date it must reassess whether it needs
more beds. See Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at §§ 10.2-3, The
defendants  also  propose  that  ADOC's
reassessment be based on the mental-health
cascload as it existed at the end of the sixth month
after the effective date. and that. if ADOC or any
third-party has started construction on any prison
facilities that will house mental-health beds, the
EMT will take that fact into account in reassessing
the need for more beds. See id. at § 10.3.

b. The Court's Ordered Relief

52 The court will order that ADOC must initially
supply enough beds to accommodate 10 % of its
mental-health caseload at the time of the effective
date. However, ADOC must, on at least an annual
basis, collaborate with the EMT to reassess (1) the
number of inmates on its mental-health caseload,
and (2) whether 10 % is in fact an accurale
estimate of the percentage of the mental-health
cascload requiring inpatient treatment. If ADOC
determines that more than 10 % of the inmates on

the mental-health cascload require inpatient beds,
or that the mental-health caseload has grown, or
both, it must adjust its number of inpatient beds
accordingly. It must also ensure that inpatient beds
arc housed in treatment spaces that allow for
confidentiality, including by creating
spaces il Y.

new

The court orders ADOC to ensure that it has
enough beds to accommodate 10 % of the inmates
on its mental-health caseload in light of Dr.
Metzer's testimony that, at any given time. ADOC
should expect at least 10 % of the inmates on ils
mental-health cascload to require access to
inpatient beds. See June 30, 2021, R.D, Trial Tr. at
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163, Despite this testimony from ils own expert.
ADOC has vet to provide cnough beds (o
accommodate 10 % of the inmates on its mental-
health caseload. Nor is it progressing towards that
gzoal, When the court issued its remedial opinion,
ADOC had 304 inpatient beds available for a
cascload of 4.131 inmates. See Bragegs v Dunn.
No. 2:14cv601-MHT, 2020 WL 2789880 at *6
nd, *7 (M.D. Ala. May 29, 2020) (using
December, 2019 cascload numbers). Since then,
ADOC has allowed the ber of inpatient beds
to decrease, from 504 1o 433. See Defs.” Post-Trial
Br. (Doc. 3367) at 105. Meanwhile, as predicted,
ADOC's mental-health caseload has grown, from
4,151 in December 2019, see Joint Report (Doc.
2705), to 4.564 in March 2021, see Defs.” Ex.
4079 at 43-44. That growth can be expected to
continug, both because ADOC's capacity to
recognize inmates who should be on its mental-
health caseload will improve as it implements the
court's orders regarding intake, and because
admissions are expected to increase as the
COVID-19 pandemic wanes. The need for more
beds is therefore even more urgent today than it
was al the time of the court’s remedial opinion.

The court orders ADOC to use the caseload
numbers at the time of the effective date as an
initial reference point, as opposed to the June 2020
caseload numbers, to ensure that ADOC begins to

|347make progress *1347 immediately. ADOC's March

2021 cascload was sigmficantly larger than its
June 2020 caseload (which, according to ADOC's
estimates. was approximately 4382, see Defs.”
Post-Trial Br. (Doc. 3367) at 105). and its cascload
is only expected to grow. Were the court to allow
ADOC to use its June 2020 cascload as an initial
reference, it would allow ADOC to continue its
insufTicient provision of inpatient beds for up to a
vear, That will not do. At the same time, however,
order be
significantly more manageable for ADOC than the
plaintiffs” proposal—that ADOC be required to
provide enough beds to accommodate 15 % of its
June 2020 caseload. The plaintiffs estimate that

the court suspects that its will
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TﬁEi‘E‘ﬁ?‘é‘ﬂm would require ADOC to add 222
beds initially. See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 10.2.1,
The court cannot say how many beds its order will
require ADOC to add initially. because the mental-
health caseload at the time of the effective date
has wet to be determined. But it will almost
certainly be fewer than 222 by a large margin. To
accommodate 10 % of its March, 2021 caseload,
for example, ADOC would have to add only 23
beds. The number of additional beds needed to
accommodate 10 % of ADOC's caseload at the
time of the effective date will likely be far closer
to 23 than 222,

15 While ADOC may convert its SLU beds o
serve as inpatient beds. it bears repeating
that the SLUs do not currently help meet
ADOC's need lor inpatient beds, and
ADOC may not double-count them as both
inpatient units and cutpatient diversionary
units in the event that it converts them to
inpatient wnits. Rather. i it chooses 1o
convert the SLUS o inpatient units, it must
find alternative facilities for outpatient

diversion.

The court orders ADOC to regularly reassess the
adequacy of its supply of inpatient beds because,
although it orders today that ADOC need only
provide enough beds to accommodate 10 % of the
on s tal-health cascload, it is
seriously concerned that ADOC may in fact
require more beds to correct the constitutional
violations found in the court's 2017 lability
opinion, Experts for both parties previously
testified that app Iv 15 % of 1 on
the mental-health cascload will require inpatient
beds at any given time. See Braggs, 2020 WL
2789880 at *4. Only Dr. Meteer testified
otherwise. The court now defers to his expertise.
but given the conflicting testimony on the number
of beds needed, it finds that ADOC must be
prepared for the possibility that more than 10 % of
its mental-health caseload will require inpatient
beds. ADOC must also be cognizant of its historic
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failure to identify mentally ill inmates and place
them on the mental-health caseload. and the high
likelihood that as it implements the provisions of
the court's present order regarding intake, ils
mental-health cascload will grow. Whatever
number of beds are sufficient to accommodate
ADOC's mental-health caseload at the time of the
effective

inadequate.

Finally, the court orders that inpatient beds are
housed in treatment spaces that allow for
confidentiality because mental-health treatment

date may therefore soon prove

must be confidential if it is to be effective. Indeed,
the defendants themselves propose that treatment
must take place in a setting that provides for
confidentiality, see Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 6.1, and their
expert testified as to his agreement with this
provision, see June 30, 2021, R.D. Trial Tr. at 168
(testimony of Dr. Metzner); his only reservation
was that he found it to state the obvious, see id
Because of the importance of this issue and the
it ding problems with confidential

space, however, the court finds it necessary o
make clear what should be self-evident.

138" 1348

¢, PLRA Findings

The court finds this provision necessary given the
pivotal importance of the inpatient-bed supply to
ADOC's  entire  mental-health  system. As
described in the liability opinion and reiterated in
the remedial opinion, ADOC's lack of inpatient
beds has “a downward-spiral effect on the rest of
the system: those who do not get needed treatment
often end up in crisis cells. frequently receive
disciplinary sanctions, and may be placed in
segregation, where they have even less access to
treatment and monitoring.” HBrages. 2020 WL
2789880 at *38 (quoting Brages, 257 F. Supp. 3d
at 1206 ). Ensuring beds is therefi

foundational 1o remedying the constitutional
violations identified in the lability opinion, and.
as described above, to the extent that beds are used
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Tor mental-health treatment, they must be housed
in spaces that allow for confidentiality if that
treatment is to be effective. This provision is also
narrowly tailed and minimally intrusive because it
requires ADOC to provide only the absolute
minimum number of beds necessary, according to
the lowest estimate given by any of the parties’
experts.

3. Temperature Regulation
a. The Parties™ Proposed Provisions

To remedy ADOC's failure to ensure that its
inpatient treatment units are suitably temperature-
regulated, the plaintiffs propose that "ADOC must
create a vear-round heat management plan to
address the risk of overheating by inmates in
inpatient treatment units who are on psyvchotropic
medications.”" Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 10.2.1. The
defendants  propose no  provision concerning
temperature regulation.

b. The Court's Ordered Relief

53 In agreement with the plaintiffs, that court will
order that ADOC must devise a plan and
procedures to address the serious risk posed by
high temperatures in the mental-health units,
which it must submit to the court by May 2, 2022
In its May 2020 remedial opinion and order, the
court imposed the same requirement, which it
found 1o satisfy the requirements of the PLRA.
See Braggs, 2020 WL 2789880 at *15. In a July.
2020 filing, the defendants purporied to have
complied with the cour's requirement by
installing  HVAC systems in all of ADOC's
mental-health treatment units. See Doc. 2880 at 4—
5. Since then, however, Tommy Lee Rutledge died
of hyperthermia in his cell in the Donaldson RTU,
where the temperature reached 104 degrees. See
May 23, 2021, R.D. Trial Tr. at 144-45. Plainly.
ADOC has not done enough to ensure that
temperatures in its inpatient treatment units do not
become dangerously high. The court therefore
must reiterate its May, 2020 order.
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ADOC  should specifically address how it
happened that Rutledge's cell hed 104 degrees.
causing him to dic of hyperthermia, in a unit that

¥ yigs q

was Iy air ¢ and how it will

prevent that from ever occurring again. The latter
inquiry  will  require  ADOC 1o address.
additionally, how it plans to determine whether a
particular cell has reached dangerously high
temperatures, and should such a finding be made,
what measures it will take to ensure its occupant's
safety. Because Rutledge died in a unit that was
supposedly air litioned, these ing
pertain to all mental-health units, regardless of
whether they are airconditioned. (In this respect.
the court's present order differs from its May 2020
order, which did not require ADOC 1o address
heat management in the air conditioned mental-

must

health units in Tutwiler and Bullock. See Braggs,
2020 WL 2789880 at *15.)

¢. PLRA Findings

The court finds this provision necessary because

I#vaddressing the risk of overheating *1340 s

essential to ensuring the safety of inmates in
inpatient units. See Braggs, 2020 WL 2789880 at
*15. ADOC uself recognizes as much--its own
regulations require the Director of Treatment and
Wardens to "ensure that measures to reduce
sunvheat exposure risks for inmates taking
psvchotropic  medication are  initiated  and
maintained at all ADOC institutions.” Joint Ex.
118, Admin, Reg. § 619 (Doc. 1038-141), This
provision is also narrowly drawn and minimally
intrusive, because it does not require ADOC to
adopt any particular plan or implement any
particular procedure. So long as ADOC can
mitigate the risk of overheating. the manner in
which it does so shall remain completely within its
discretion. Finally, although the order requires
ADOC to devise a heat management plan for
facilities that are currently air conditioned, it
extends no further than necessary, because as
Rutledge's death illustrates, overheating remains a
risk in all units, air conditioned or not.
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Care

In addition to the provisions described above, the
plaintiffs propose two provisions that the court
will not adopt. but will address briefly below.'”

16 The plaintiffs also propose that all
stabilization unit cells must be suicide-
resistant. The  court  addresses  this

provision in its discussion of the parties

proposed  provisions  regarding  suicide

prevention.

First, the plaintiffs propose that. if an inmate under
a sentence of death is determined to be a candidate
for hospital-level mental-health care, ADOC must
notify the plaintiffs” counsel. who must then notify
the attorney responsible for that inmate's post-
conviction appeal, if one exists. See Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 10,13, The court will not order this relief
because the record does not show it to be
necessary to remedy ADOC's failure 1o provide
inmates with timely access to hospital-level care.
To the extent the provision is intended to provide
external oversight of ADOC's provision of care. it
is redundant: oversight is the bailiwick of the
EMT. To the extent the provision is intended to
facilitate the development of post-conviction legal
claims, it i1s bevond the scope of the Phase 2A
omnibus remedial order,

Second, the plaintiffs propese that "ADOC must
ensure that any new facilities are designed to
include adequate mental health treatment space,
including an adequate number of inpatient beds
and confidential treatment space.” and that in
designing new facilities, ADOC should solicit
input from "the health services stafl, the [mental-
health] vendor, and the EMT." See id. at § 10.3.2.
The court will not order the first part of this
provision. concerning (reatment space in new
facilities, because it is redundant. As explained
above, the court will order that ADOC must
maintain enough inpatient treatment beds to
accommodate 10 % of its mental-health cascload.
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and that those beds must be housed in spaces that
allow for confidential treatment. That order
applies to future and existing facilities alike--if
ADOC chooses to house inpatient beds in a new
facility, 1t must ensure that those beds are housed
in such a manner so as to allow for confidential
treatment. The court will not order second part of
the plaintiffs” proposed provision—that ADOC be
required to consult the health services staff, ils
mental-health  vendor, and the EMT when
designing new facilities-—-because the plaintifls
have not shown it to be necessary. Absent
evidence that ADOC cannot comply with the
court'’s order, the court finds that whom ADOC
consults regarding the construction of new
facilitics should be entirely up to ADOC.

1350%1350
L. Discipline

Despite some progress, ADOC continues to
discipling inmates without due regard for their
mental-health needs. While ADOC appears to
have curtailed
punishing inmates for self-harm, its continued

its unacceptable practice of

failure to obtain remotely meaningful mental-
health consultations to the disciplinary process
subjects inmates with serious mental-health needs
o inappropriate

t ial risk of d I i worsened
symptoms, and restricted access to neeessary care.

sanctions that create the

ADOC's  August 20, 2020, revision of
Administrative Regulation 403 (Doe. 3206-7).
i the i for handli rule

violations, and Administrative Regulation 626
(Doe.  3206-8),  regarding
consultations 1o the disciplinary  process.
represents one important step toward correcting
ADOC's deficiencies. The plaintiffs propose a
provision requiring ADOC to comply with both
pdated | See Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 11.1.
However, to follow the
plaintiffs” approach. Considered in their entirety,
the two regulations address numerous issues that

mental-health

the court declines
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are disconnected from the constitutional violations
before the court and contain provisions for which
there is not sufficient evidence to find that
ordering compliance would comply with the
PLRA,

Instead of requiring across-the-board compliance.
the court will consider relief that requires ADOC
to comply with specific provisions of these
regulations. By reviewing individual provisions,
the court will better account for changed
circumstances pertaining to inmate discipline and
order relief that is necessary, narowly tailored,
in light of those

and minimally  intrusive

conditions.

1. Mental-Health Consultations to the Disciplinary
Process

a. The Relevant Provisions

Section VB2 of
Regulation 626 provides:

ADOC  Administrative

"A mental health consultation may be sought at
the time of the rule or regulation violation or afler
review of the disciplinary report. A mental health
consultation must be sought if the inmate is on the
mental health cascload and has a mental health
code of C or higher and/or an SMI designation; or,
even if the inmate has a lower mental health code
or is not on the mental health caseload, where the
1 1

intellectual or dey

inmate has an
disability. or the inmate's behavior at the time of
the alleged actions giving rise to the disciplinary
or at any time prior to or during the disciplinary
process demonstrates  signs  of psvchological
distress or mental impairment.”

Section V.C.3.a lists the matters that the consulting
mental-health stafl’ must evaluate, including the
inmate's current and then-existing mental state. the
inmate's mental-health diagnosis or the presence
of mental illness, the inmalte's recent treatment
history and medication, the inmate's recent crisis
placements, whether the mmate's violative
behavior directly resulted from or is related to
mental illness. the likely impact of confinement to
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restrictive housing and whether such confinement
indicated. the p | impact of other
disciplinary  sanctions and whether anv  such

s c

sanctions are contraindicated, allermative sanctions
that arc not contramdicated, and the need for
mental-health staff to be present during the
disciplinary hearing. And § V.C.3.d requires the
documentation  of the evaluation and ils
Tuds A:

dats
recy i

P v sanctions
that are contraindicated and alternative sanctions

Ithat are appropriate, to be provided *1351 to the

disciplinary  hearing officer and the inmate's
treatment team.

b. The Court's Ordered Relief

54 The court will order that ADOC must comply
with  these provisions of  Administrative
Regulation 626. The mental-health consultation
process remains badly broken, and the court finds
this relief necessary in  light of ADOC's
longstanding use of mental-health consultations as
rubber stamps for the disciplinary process. to the
grave detriment of inmates with serious mental-
health needs.

Just as the court found in the liability opinion, the
mental-health consultations are still limited to the
point of meaninglessness. In the overwhelming
majority of the hundreds of disciplinary reports
that Mr. Vail reviewed, input by mental-health
staff consisted of four ves/no answers: whether the
inmate was competent, whether mental-health
issues affected the inmate's behavior. whether
mental-health issues needed to be considered in
the disposition, and whether mental-health staff
would be present at the hearing (always answered
"no." see May 26, 2021. R.D. Trial Tr. at 203).
See, e.g., Pls.” Ex. 2953 at ADOC492463.

These formalities are sufficiently perfunctory that
consulting mental-health staff routinely fail to
ensure that basic (and critical) information, such
as whether the inmate is on the mental-health
cascload, what the inmate's mental-health code 1s,
and whether the inmate has an SMI. is actually
reported. As noted in the section on current
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“Zondiions. the box on the consultation form to
indicate whether an inmate is on the mental-health
cascload is frequently marked with an error code,
and there is no d ted space to indicate that an
inmate has a serious mental illness. Even when an
inmate's mental-health status is  appropriately
noted, the cursory comment rarely offers the
slightest indication of how the inmate's mental-
health issues may be affected by possible
sanctions,  much less  an alfirmative
recommendation  that  specific  sanctions are
appropriate or inappropriate. As Vail deseribed
one comment that "[inmate] has an SMI flag and
has recently engaged in self-injurious behavior."
such a comment "doesn't give the hearing officer
sufficient information to really know what to do."
May 26, 2021, R.D. Trial Tr. at 213-14.

Furthermore.  discrepancies and  omissions
continue to plague these consultations, causing
real harms to inmates by exposing them to
sanctions that are mappropriate in light of their
mental-health needs. In "one of the better
comments” that Vail reviewed. Mayv 26, 2021,
R.D. Trial Tr. at 220, a consulting mental-health
stalf member noted, "[Inmate] has a serious
mental illness diagnosis. Long-term  restrictive
housing contraindicated.” Pls.” Ex.
2953 at ADOC492423, While this "betier”
comment still suffers from a lack of specificity as
to the meaning of "long-term.” see May 26, 2021,
R.D. Trial Tr. at 220, the inmate was not sentenced
to disciplinary segregation for the corresp

disciplinary  report. see Pls.” Ex. 2953 at
ADOC492425. Less than a month later, however,
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restrictive housing, see Jaquel Alexander Mental-
Health Records (P-3297) at ADOC318254,
ADOCS518487, or his suicide attempt one month
carlier, see id at ADOCS518247. See Jaquel

1352 Alexander Institutional File (P-3296) =352 at

ADOC317817. As Vail observed. the consultation
contained "no indication that this was anything out
of the ordinary other than the fact that the person
was on the caseload.” May 27, 2021, R.D. Trial Tr,
at 15, This consultation, identical to countless
others in all but name and date, gave the hearing
officer a green light to sentence Alexander to
segregation, where he committed suicide.

ADOC's adoption of revised regulations is no
answer 1o this sustained dysfunction. Even at the
time of the hability opimion, ADOC  had
regulations in  place peraining to  these
consultations. ADOC has failed to improve this
process at all in the four years since the liability
opinion. As Vail testified. "[t]his process is far
from being fully implemented." June 1, 2021,
R.D. Trial Tr. at 44. Because ADOC has shown
itsell to be incapable of following its own
regulations—it failed to do so in 2017 and it is
failing to do so today—it is necessary for the court
to order ADOC to comply with the central
provisions of ils regulations regarding the
provision of adequate mental-health consultations
to the disciplinary process. This area should be
monitored especially closely by the EMT.

¢. PLRA Findings

The provisions that the court orders are necessary
to ensure that mental-health consultations are

a consultation to a subsequent disciplinary
proceeding for that inmate answered that there
were no mental-health issues to consider, see Pls.”
Ex. 2953 at ADOC492463, and the inmate was
sentenced to 45 days in disciplinary segregation,

see fd at ADOC4924635.

The gravity of this issue is perhaps most apparent
in the case of Jaquel Alexander, whose
consultation had nothing to sav about his serious
mental illness, his previous contraindications for

casetext

¢l v informative to facilitate consideration

of inmates” mental-health issues in the disciplinary
process. Substantive mental-health consultations
must occur, and they must provide the hearing
officer with the necessary context of an inmate’s
mental-health status and history, A sequence of
checkboxes that are filled out with variable
accuracy is no  substitute for meaningful
deliberation and do by the consulti
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including comments and

ERGEEEAh  stalf,
dati appropriate  and

inappropriate punishments.

This relief is narrowly drawn to correct ADOC's
continued defici in the pr of i

with the most serious mental-health needs in the
disciplinary process. And it is the least intrusive
means that will ensure that hearing officers are
aware of necessary information regarding inmates”
mental-health issues and their implications.

2. Consideration of Mental-Health Consultations
a. The Relevant Provisions

Section V.D.3 of Administrative Regulation 626
provides that "the disciplinary officer must
consider the mental health consultation. including

any evaluation, ts, or dati

in deciding an mmate's guilt or innocence and, if
guilty, in imposing any disciplinary sanctions.”
Section V.D.6 further requires that the hearing
officer must document this consideration of the
mental-health consultation.

With respect to determinations of guilt, § VA La
of Ad ion 403 prohibits the
discipline of an inmate "for symptoms dircctly
related to his or her mental illness, including but
not limited to issuing disciplinaries or applving
disciplinary sanctions to inmates for engaging in

H B 1
ative

conduct dircctly  related  to  self-injurious
behavior.” Both parties propose  provisions
defining "svmptoms dircetly related to  [an

inmate's| mental illness” to include "behaviors that
would otherwise give rnise to  disciplinary
proceedings or behavior citations but for the fact
that they were directly caused by the inmate's
mental illness." such as "violence toward other
people, defiance of correctional stafl, destruction
of property. self-harm. and possession of
contraband for the purpose of self-harm." Pls.
Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 11.2.1; Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 11.2, They
propose  provisions defining

*1353
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"conduct directly  related  to  self-injurious
behavior” to include "engaging in  sell-harm:
altempting, possessing  lools
instruments, such as razors, other sharp objects,
and rope, for the purpose of using them to engage
in self-harm: and destroving property. such as
ripping apart a or ing firc d o
a cell, in the process of self-harming or attempling
suicide.” Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 11.2.2; Defs.”
Proposed Phase 2A Remedial Order (Doc. 3215)
at  § 113 Additionally, § WVD3a of
Administrative Regulation 626 specifies that, "[i]f
the mental health staff member performing the
mental health consultation concludes that the rule

suicide; or

or regulation vielation was a direet result of the
inmate’s mental illness, then the disciplinary
hearing officer must find the inmate not guilty of
the disciplinary action.”

With respeet to punishment, § V.D3b of
Administrative Regulation 626 provides that, "[i]f
the mental health staff member performing the
mental health consultation concludes that the rule
or regulation violation was related to, but not the
direct result of, the mmate's mental illness, then
the disciplinary hearing officer must take that
conclusion into consideration in imposing any
disciplinary sanctions," Section V.D4 adds, in
relevant part, that, "if the mental health stafl
member who conducted the mental health
consultation  determined  that specific
disciplinary sanction is clinically contraindicated
for the inmate. including confinement to
restrictive housing for a medium- or high-level
rule or regulation violation, then the decision of
the mental health staff member who performed the
mental health consultation will be «

determinative and binding on the disciplinary
officer, except where  exceptional

any

hearing
circumstances exist.”

b. The Court's Ordered Relief
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"S5 The court will arder that ADOC must comply
with §§ V.D.3 and V.D.3.b. and the provision of §
V.D.4 quoted above, of Administrative Regulation
626, to of
disciplinary violations, Dr. Burms, Dr. Metzner,
and Mr. Vail all stressed the importance of
considering an inmate's mental illness and mental-
health needs. See June 4. 2021, R.D. Trial Tr. at
135-36, 154-56 (testimony of Dr. Burns), May 26,
2021, R.D. Tral Tr. at 207 (testimony of Mr. Vail);

With  respeet the punishment

June 29, 2021, R.D. Trial Tr. at 178, 180-81
(testimony  of Dr. Metimer). As  explained
previously, robust tal-health consul are
a necessary  step  in communicating  this

information to the hearing officers tasked with
determining sanctions. But without meaningful
consideration by hearing officers, mental-health
consultations accomplish nothing, and mentally ill
inmates are left without protection from
inappropriate disciplinary sanctions.

Currently, hearing officers continue to discipling
inmates without due regard for their mental
illnesses and mental-health needs. While the
continued  inadequacy  of the mental-health
that arc provided
considerable role in perp ing these vielati

the evidence also indicates that hearing oflicers’
consideration of the consultations that arc
provided is insubstantial. Vail testified that he has
not seen documentation that a hearing officer ever
contacted mental-health stafl with any questions

consullations plays a

about the consultation, even when the consultation
identifies relevant mental-health issues. see May
27, 2021, RD. Trial Tr. at 14; the only
de ion that a « I idered
is an unexplained "ves." see id at 15-16. The
absence of any documented reasoning (ving
hearing officers™ decisions to the mental-health
rconsultations raises serious * 1451 concerns that the

received  and

10N Was ¢

consultations promptly

disregarded.

are

The need for meaningful consideration of the
mental-health consultation is at its most dire when
mental-health staff have determined that certain
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sanctions. most notably segregation. are clinically
contraindicated. Dr. Burns testified that. in light of
the mental-health stafl's understanding of "the
impact that disciplinary sanctions might have on
|an inmate's] mental health” and "the impact of
restrictive  housing on  persons  with  mental
illness." it is necessary for mental-health stafl 1o
have the clear authority to divert inmates with
serious mental-health needs from contraindicated
punishments, particularly segregation. June 4,
2021, R.D. Trial Tr. at 135. Dr. Metaer similarly
endorsed the ability for mental-health stafl to veto
pl Is in seg See June 29, 2021,
R.D. Tral Tr. at 116 (testimony of Dr. Metzner).
Currently. however. as Dr. Burns and Mr. Vail
testified, the evidence reflects that mental-health

stall do not recognize or do not exercise this
authority in the disciplinary context. See May 26,
2021, R.D. Trial Tr. at 214-15 (testimony of Vail.
stating the general conclusion). May 27, 2021,
R.D. Trial Tr. at 6-7, 57 (testimony of Vail, noting
the absence of any unequivocal contraindications
of segregation in the consultations he reviewed):
May 25, 2021, R.D. Trial Tr. al 41-42. 203-04
(testimony of Dr. Burns, discussing this lack of

ful input by tal-health staff generally
and with respect to the repeated failure to divert
inmate T.C. from disciplinary segregation, despite
her diagnosis with bipolar disorder ); June 22,
2021, R.D. Trial Tr. at 124 (lestimony of Dr
Burns,  noting  the  absence  of
recommendations for alternative sanctions in the

any

consultations she reviewed). One incident outside
of the consultation process that ADOC cites to
rebut this testimony is telling. A progress nole
reviewed by Dr. Bums and Vail reported that,
when two mental-health staff did determine that
placement in indicated for
an inmate. a captain responded that the inmate
would be placed in the restrictive housing unit
anyway. See May 25, 2021, R.D. Trial Tr. at 27,
204; May 27, 2021, R.D. Trial Tr. at 58-60, That
the mental-health stafl” ultimately succeeded in
diverting the inmate by placing him on suicide
watch is not, as ADOC contends, evidence that

tion was contr
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“diversion 15 functioning properly. If anything, the
incident is a sign that correctional stafl’ are

to the few to divert inmates from

At mated ‘b

contrai ts that do occur,

The current superficiality of the consultation
process necessitates reliel with respeet to the
conduct of both consulting mental-health stall and
hearing officers. For mental-health consultations
not to be useless, the court must order that they be
considered as well as provided. And for clinical
contraindications of sanctions not to be toothless,
the determination of tal-health stafl
contraindicated sanctions must be outcome-
determinative in the absence of exceptional
circumstances. see supra at 1269-72 (defining

”
5 S

"exceptional circumstances™).

At this time. however. the court will not order
reliel with respect to § VLA La of Administrative
Regulation 403 or § V.D3a of Administrative
Regulation 626 regarding the conduct that mav not
be disciplined. Although there is evidence that
ADOC continued to discipline inmates for sell-
injurious behavior after the liability opinion, see,
e.g., May 25, 2021, R.D, Trial Tr. at 38 (inmate
M.W. lost 6 months of good time for cutting
himsell in November 2018). ADOC has more
recently taken concrete steps toward correcting
this problem. ADOC removed the Rule 505
violation that explicitly provided for the discipline
of inmates who engaged in self~harm, and it
asserts without contradiction that it has expunged

1335such violations from the records 1355 of inmates

with serious mental illnesses or intellectual
disabilitics. See Junc 9. 2021, R.D. Trial Tr. at 34
(testimony of Dr. Burns, noting that she was
unaware of any inmate who received a Rule 503
violation after it was eliminated); June 22, 2021,
R.D. Trial Tr. at 126-28 (testimony of Dr. Bums,
noting that she had not seen evidence that
undermines ADOC's assertion that expungement
is occurring). In itsell. this change does not
prevent the use of other rules to punish conduct
related to self-injurious behavior: shortly after the
Rule 3505

violation was removed, an officer
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initiated a disciplinary action for failure to obey an
order against an inmate who was standing on his
toilet with a picce of sheet tied around his neck
and refused to untie the sheet and step down. See
Pls.” Ex. 4181 at ADOC529996-AD0OC529998;
see also May 27, 2021, R.D. Trial Tr. at 47-49
(testimony of Vail, ck
action as a "back handed way of punishing
someone for a self harm attempt"). And it also
does not address discipline for other behaviors
direetly related to an inmate's mental illness; Vail
discussed one disciplinary report against an inmate
for not taking her mental-health medication, See
May 26, 2021, R.D. Trial Tr. at 217. But generally.
it appears that ADOC's recent progress in this arca
is meaningful. Even without ordering relief with
respect to these provisions, the court is confident

izing the disciplinany

that the EMT, in its review of the ongoing
problems in mental-health consultations to the
disciplinary process. will be able to fag for the
court whether ADOC fails to adhere to its policy
consistently moving forward.

Although Vail highlighted the hollowness of the
current practice of documenting the hearing
oflicer's mental-health
consultation in a single-word answer. alwavs
"ves." see May 27, 2021, R.D. Trial Tr. at 15-16,
the court will not order compliance with § V.D.6
of Administrative Regulation 626, Instead. in light
of Vail's testimony that such documentation will
be “critical" to the EMT, June 1. 2021, R.D. Trial
Tr. at 47, the court will leave to the EMT the task
of determining what documentation is necessary to
monitor ADOC's compliance with the relief that
the court does order regarding the provision and

ation of sut

consideration of the

e
¢. PLRA Findings

The relief that the court orders is necessary to
avoid 1mposing inappropriate and dangerous
sanctions on inmates with scrious mental-health
needs. Absent meaningful consideration of the
mental-health consultations, hearing officers will
continue to make disciplinary decisions affecting
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The ™ placement and punishment of vulnerable
inmates  without appropriate regard for or
understanding of their mental-health needs, And
tal-health staff lud
that certain sanctions arc contraindicated by an
inmate's mental-health issues. it is critical 1o the
mental health and safety of the inmate that the
hearing officer abide by that determination in all
but exceptional circumstances. This relief, which

when the consulting

preserves ADOC's discretion in such exceptional
circumstances. is narrowly tailored to ensure that
the di v sanctions i | on inmates are
not medically inappropriate and do not subject

them to the substantial risk of decompensation and
worsened svmptoms of mental illness. Ordering
ADOC to comply with these regulations is the
that afford this
necessary  protection to inmates with serious
mental-health needs in the disciplinary context.

least intrusive means will

3. Other Provisions Regarding Discipline

Administrative Regulations 403 and 626 include a
number of other provisions addressing the
consideration of mental-health issues in  the

disciplinary process.

1356%1356

Administrative  Regulation 403 contains
provisions for low-level rule violations by certain
inmates to be addressed outside of the formal
disciplinary process or behavioral citation process.
Sections V.E4 and V.F3 provide that such
violations by inmates in a stabilization unit.
residential treatment unit, or crisis placement
"shall be handled in the mental health treatment
planning process." Sections VES5 and VF4
provide that such violations by inmates in a
structured living unit "may be handled through the
[formal disciplinary process or behavior citation
process| unless the mental health staff member
performing  the mental  health  consultation
determines that the use of [that process] is
clinically contraindicated.” in which case the
violation will be addressed through the mental-
health treatment planning process. However, there
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is no evidence that ADOC has failed to follow
these procedures. Accordingly. the court will not
order compliance with these provisions.

Section V.B.2.1 of Administrative Regulation 403
and § V.D.I of Administrative Regulation 626
provide that mental-health stafT may attend the
disciplinary hearing to assist the inmate. Although
mental-health stafl never attended the disciplinary
hearings in the cases that Vail reviewed, see Mav
26, 2021, R.D. Trial Tr. at 203, there is no
evidence that mental-health stafl’ are prevented
from attending. Rather, the evidence reflects that
in the cursory mental-health consultations, the
consulting mental-health stafl routinely. il not
always, decide that they will not be attending.
Thus, to the extent that the failure of mental-health
stafl to attend disciplinary hearings contributes to
the harms suffered by inmates with serious
mental-health needs, these provisions do not
address the root cause of these harms, so the courl
will not order compliance.

Other provisions of Administrative Regulation
403 that specifically address inmates with mental-
health needs include:

= Sections VA Le and V.ALE which state when
and how inmates with certain mental-health issues
shall be provided notice of a disciplinary report;

* Scction V.A.7.b, which states when disciplinary
hearings must be postponed for inmates on suicide
watch or other crisis placements; and

+ Sections V.B.2.n and V.C.2.¢c, which state when
and how inmates with certain mental-health issues
shall be notified of the outcome of a disciplinary
proceeding.

Dr. Bums and Vail credibly testified that these
provisions protect inmate safety by involving
mental-health stafl in the disciplinary process to
minimize the nisk that aspects of the process will
exacerbate an inmate's mental-health issues. See
June 4, 2021, R.D. Trial Tr. at 117-21, 125-26
(testimony of Dr. Burmns): May 27. 2021, R.D.
Trial Tr. at 18-21, 25-28. 33-34 (testimony of
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VAl However, there is limited evidence that
ADOC is currently failing to apply these
provisions, See June 1, 2021, R.D. Trial Tr. at 54-
57, 73-74 (testimony of Vail, conceding that he
was unaware of recent violations of multiple of
these provisions): June 22, 2021, R.D. Trial Tr. at
107-10 (testimony of Dr. Burns. noting that she
had not seen recent violations of several of these
provisions). Accordingly, the court will not order
this additional relief.

M. Training

ADOC's recent work with Dr. Burns and Dr.
Perrien to  impl training:
represents a significant improvement over prior
Smece ADOC  developed traming
curriculums in co m with ils 1
Dr. Burns confirmed that it has provided
comprehensive  mental-health  training,  suicide
s7prevention training, and suicide risk
assessment training to current and newly hired
stafl. See June 22, 2021, R.D. Trial Tr. at 48, 50-
51, 53-535; June 23, 2021, R.D. Trial Tr. a1 225-26.
However, despite its major strides to ensure that
current and newly hired staff are adequately
trained, the evidence presented during the
omnibus remedial hearings reflects  lingering
problems that require redress.

conditions,

et

*1357

First, there is some ecvidence that ADOC's
provision of training 1s incomplete. ADOC's
Assi Deputy Commi: for Operations

Chervl Price testified in a deposition that she
personally had not received the comprehensive

tal-health that stipulated dial
orders have required since 2018 for all staff who
have any direct contact with inmates. See June 1,
2021, R.D. Trial Tr. at 42: Phase 2A Order and
Injunction on Mental-Health Identification and
Classification Remedy, Attachment A (Doc. 1821-
I} at § 1.1. Moreover, as recently as March 2021,
a spot audit of Ventress reflected that the facility's
site program manager, who, as Dr. Bums testified.
15 "in charge of mental health services at [the]
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facility,” May 26, 2021, R.D. Trial Tr. at 34, had
not received the suicide risk assessment training.
See Pls.” Ex. 3626 at ADOC565532.

Second, and more to the point, ADOC's failure to
document ils provision of training consistently
renders it virtually impossible to know the extent
of ADOC's progress. During her deposition,
Assi Deputy C ioner of Operations
Price further conceded that she did not know if
evervone who required the comprehensive mental-
health training had received it. See June 1, 2021,
RD., Trial Tr. at 42, Even Wexford, has
acknowledged that its documentation of court-
ordered trainings has been inconsistent. See Pls.”
Ex. 3323 at 4-5. This lack of dependable
do ion poses a chall for ADOC in
providing necessary training to new and current
staff. and it suggests that the EMT may face
similar  chall i ing  ADOC's
provision of this training.

m

As with nearly every arca of liability. ADOC's
provision of training and its related challenges are
inseparable  from its chronic  correctional
understaffing. To come into compliance with the
court's omnibus remedial order and provide a
constitutionally adequate standard of mental-
health care, ADOC will need to hire significantly
more correctional officers in the next three-and-a-
half vears. More officers means more training,
more do ion. and more oppor ies for
stafT to fall through the cracks. ADOC's slapdash
approach to tracking which staff’ receive which

trainings will not do. The trainings that ADOC has
% 1

ted

in coordination with its

are the foundation for much of the relief that the
court orders today. from adequate identification of
inmates” mental-health needs at intake and
through referrals, to appropriate placement of
inmates with mental-health needs, to proper
monitoring of inmates in segregation and crisis
placements. They also represent a means of
bridging the persistent gap between ADOC's
policies and on-the-ground practice. The court, the
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'EN‘]- |.. ;hc ;nen and women in ADOC's facilities,
and ADOC itsell must be sure that they are being
carried out.

I. Documentation of Training
a. The Parties” Proposed Provisions

As an initial matter, the defendants assert that no
relief is necessary with respect to training. See
Defs.” Post-Trial Br. (Doc. 3367) at 134, The
plaintiffs propose, and the defendants propose in
the alternative. the following provisions requiring
ADOC to provide training on:

+ The Comprehensive Mental Health Training
Curriculum, see Pls.” Updated Proposed Omnibus
13.1;
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215)at § 14.1;

« Suicide prevention, see Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at § 13.2:
Defs.” Proposed Phase 2A Remedial Order (Doe.
3215)at § 14.3.5;

+ Confidentiality, see Pls.” Updated Proposed
Omnibus Remedial Order (Doc. 3342) at §§
13.3.1. 133.1.1: Defs.” Proposed Phase 2A
Remedial Order (Doc. 3215) at § 6.2:

* Mental-health rounds in restrictive housing units,
see Pls.” Updated Proposed Omnibus Remedial
Order (Doc. 3342) at § 13.4; Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at §
143512

+ Emergency preparedness, see Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 13.5; Defs.” Proposed Phase 2A Remedial Order
(Doc. 3215) at § 14.3.6;

« Discipline, see Pls.” Updated Proposed Omnibus
Remedial Order (Doc. 3342) at § 13.6; Defs.”
Proposed Phase 2A Remedial Order (Doc. 3213)
at § 14.2.1:
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+ Suicide risk assessments. see Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§§ 13.7.1-13.7.3; Defs.” Proposed Fhase 2A
Remedial Order (Doc, 3215) at §§ 14.3.1, 14.3.2;

» Correctional risk factors, see Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§ 13.8; Defs.” Proposed Phase 2A Remedial Order
(Doc. 3215) at § 14.3.5.2; and

« Observation on suicide watch, see Pls.” Updated
Proposed Omnibus Remedial Order (Doc. 3342) at
§139.

The defend further prop: that. within six
months of the effective date. "ADOC and/or its
mental health vendor will create or revise, as
appropriate, any training materials required by this
Phase 2A Remedial Order.," subject to the
approval of the compliance team. Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 14.4.

b. The Court's Ordered Reliel

56 The court will order that ADOC must
document its provision of training. Even though
some evidence reflects that ADOC  has
implemented these tramings and provided them to
current and new stafl, the department's recent, and
still-imperfect. impl ion of these traini

does not provide assurance that ADOC will
provide these trainings as it hires additional staff.
D these trainings is critical to facilitate
monitoring of the steps that ADOC takes to train
its stall to comply with the omnibus remedial
order, and to gauge the extent to which ADOC's
successes and failures in implementing certain

provisions provide reason for the court to revisit
them,

¢. PLRA Findings

Requiring ADOC to document the training that it
provides is necessary 1o enable the EMT 1o
monitor training adequately and to ensure that the
department actuallv does what it says it will do
and trains new staff as they are hired. Without this
documentation, the extent to which ADOC has
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Tmplemenied these trainings--trainings that form
the foundation for much of the other relief the
court orders—will be unknowable.

The court cannot simply rely on the fact that
ADOC has conducted these trainings recently to
conclude that it will continue to do so in the
absence of monitoring. In light of ADOC's
grievous understaffing, and the fact that adding
new stafl' will actually increase rather than
d the initial d ds on current stafl in this

13svarea, ADOC's contention that it has achieved #1359

compliance is illusory until its practices reflect
that it can sustain compliance. The court must also
make sure that training does not fall victim to the
ADOC's practice of "robbing Peter to pay Paul.”
that is, the practice that, due to severe staffing
shortage, it must divert staff from one remedy to
address another.

Requiring merely that ADOC document the
trainings that it savs it will conduct is narrowly
tailored to monitor ADOC’s provision of training
and to ensure that ADOC's staff are adequately
and appropriately trained to implement the other
relief that the court orders, all of which is

necessary, narrowly tailored. and  minimally
intrusive to correct ADOC's violations. Moreover,
this  de qui preserves

ADOC's discretion in the manner by which it
conducts these trainings. and so is the least
intrusive means that will monitor that these
trainings occur.

2. Emergency Preparedness Drills
a. The Parties” Proposed Provisions

With respect to emergency preparedness drills for
suicide prevention, the plaintiffs propose the
following provision:

"For training purposes. on a quarterly basis.
ADOC and/or its mental-health vendor must
conduct emergency preparedness drills at each
ADOC  major facility, including scenarios
involving self-injury and suicide attempts. During
the emergency preparedness drills, the trainers
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must evaluate the correctional and medical staff
response time to the emergency code and their
preparedness for the emergency code (including,
as appropriate, presence of an emergency bag,
automatic extemmal defibrillator (AED), and cut-
down tool). Additionally. the emergency
preparedness drill must include role-plaving for
participants to practice the response to an
emergency, including, for example, using a cut-
down tool, rendering first aid, and performing
diopul ion (CPR)."

¢ [ mary

Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 13.3, The defendants propose
essentially the same provision, except that they
propose that these drills be required on an annual.
rather than quarterly, basis and that the provision
apply only to ADOC major facilities where the
plaintiffs have proved that the emergency
preparedness  drills are necessary. See Defs.”
Proposed Phase 2A Remedial Order (Doc. 3215)
at § 1436,

b. The Court's Ordered Relief

57 The court will adopt the plamuffs” proposed
provision. As emphasized in the court's discussion
of relief for suicide prevention, ADOC's
immediate responses to suicide atlempls continue
to be plagued by delavs in taking vital, potentially
life-saving measures. ADOC's recurrent [ailures
posc a grave danger to the life and safety of
inmates with acute mental-health needs.

To address these problems. it is not enough for the
court to order that ADOC's immediate responses
to suicide attempts be carried out correctly. An

dequat 3 to suicid pts begins not
in the moment that an attempt is detected, but well
before that, when stafl are trained and retrained on
how to respond appropriately in an emergency
situation, See May 28, 2021, R.D, Trial Tr. at 138
(testimony of Mr. Vail). Training is the foundation
for immediate responses to suicide attempts, and

overwhelming evidence supports the necessity of
emergency preparedness, or "man-down.” drills to
prepare stafl” for these critical interventions. Dr.
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"Hurns testified that these drills are necessary to
respond appropriatelv o suicide attempts in
progress. See June 4, 2021, R.D. Trial Tr. at 64-63.
Vail claborated that performing these drills
regularly is "very important” because "the training
doesn't really take until vou're in a role plaving
sitwation.” May 28, 2021, R.D. Trial Tr. at 138,

1360The testimony of both *1360 experts echoes the

recommendations in several recent psychological
autopsies for inmates who committed suicide in
ADOC facilities: the psyvchological autopsy of
Jamal Jackson, for instance, recommended that "
la]ll correctional and healtheare staff must be
trained on this vital issue and training must be
reinforced frequently  through education and
‘Man-Down” drills." Jamal Jackson Psychological
Autopsy (P-3295) at ADOCO518575; see also
Laramie Avery Psychological Autopsy (P-3302) at
ADOCO518581: Casey Murphree Psychological
Autopsy (P-3281) at ADOCO518572.

Citing to ds of gency prepared drills
dating back to October 2020, the defendants argue
that ADOC's implementation of these drills
obviates the need for a court order. See Defs.”
Response to Pls.” Post-Trial Br. (Doc. 3378) at
281, The court disagrees. While these recent
ciforts represent an important step for ADOC,
they do not underming the need for reliel to
address the vears of failures that the court has
found in ADOC's immediate responses to suicide
attempts. See May 25, 2021, R.D. Trial Tr. at 8, 11
(testimony of Dr.

Bums, noting connections
between the failures in the immediate responses to
suicides that occurred before and afier the suicide
prevention opinion). Because effective training
depends on regularity and consistency, relief
remains necessary not only to bring ADOC into
compliance. but to sustain compliance as ADOC
contends  with the continued challenges of
understafTing.

¢. PLRA Findings
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ADOC's persistent failure to respond appropriately
to suicide atlempls in progress is a svslemic
problem, and it demands svstemic relief
Requiring ADOC to conduct regular emergency
prepared drills 1s v to correct this
longstanding threat to the safety of inmates who
attempt suicide or other serious self-injurious
behavior.

In light of the magnitude of this problem and the
severity of its consequences. the court finds that
quarterly, rather than annual, drills are necessary
to address the violation. Vail credibly testified that
a quarterly frequency provides "reasonable” time
to plan these drills, see Mav 28, 2021, R.D. Trial
Tr. at 138-39, and the court finds that quarterly
drills are narrowly tailored and the least intrusive
means that will correct ADOC's widespread
failures in this arca. Finally, and again, the court
must also make sure that the emergency drills
requirement does not fall victim to the ADOC's
practice of "robbing Peter to pay Paul,” that is, the
practice that. due to severe staffing shortage. it
must divert stafl from one remedy to address
another.

3. Training for Mental-Health Observers
a. The Parties” Proposed Provisions

With respect to the training of observers who
conduct constant observation and close watch of
inmates who are on suicide watch, the plaintiffs
propose the follow provision:

"Observers must receive additional training related
to observation obligations: access to medical,
mental health, and correctional stafl: conflict
resolution; and facility-specific processes and
procedures (including how to access assistance in
an emergency, obtain observation relief for a
break. and communicate with supervisory stafl’
during nontypical work hours).”

Pls.” Updated Proposed Omnibus Remedial Order
(Doc. 3342) at § 13.9, The defendants propose no
equivalent provision.
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" B he Catr's Ordered Reliel

58 The court will order that observers must
receive  additional traiming related to  their
observation obligations--including where they are
to stand and sit--and how to obtain assistance if an

1361 inmate requires *1361 medical care or in the event

of an emergeney. The court finds this relief
necessary in light of Dr. Bumns's and Dr. Perrien's
finding. upon inspecting ADOC facilities in 2019,
that "[ijn none of the facilitics ... were the
‘watchers™ positioned appropriately to permit full
visibility into the safe cells or constant visibility of
the inmates being observed.” Brages, 383 F. Supp
3d at 1259 (quoting Report and Recommendations
on Suicide Prevention in the Alabama Dep't of
Corrections (Doc. 2416-1) at 26). Rather, the
experts noted that observers were “scated far
removed from the crisis cell. ... obscuring their
view into the cell and of the inmate. This occurred
even though the door and food/cufl port were
closed and there was no apparent nisk to the
observer.” Report and Recommendations on
Suicide Prevention in the Alabama Dep't of
Corrections (Doc. 2416-1) at 10, They further
found that inmates on suicide watch reporied
having trouble accessing medical care and that
"mental health stall ... were not notified timely
when a  serious pt or
occurred.” Jd at 28. The court finds it troubling
that these practices continued to occur well afier
its finding, in 2017, that ADOC's monitoring of
suicidal prisoners was "woefully inadequate.”
Braggs, 237 F. Supp. 3d at 1229,

21 T

¢. PLRA Findings

The court finds this provision necessary because it
is dangerous not to provide adequale monitoring
of inmates on suicide watch. Observers do not
fulfill their purpose to protect the safety of nmates
expeniencing mental-health crises if they cannot
actually see the inmates they are tasked with
monitoring. Furthermore, inmates on  suicide
watch are denied adequate treatment and
protection when observers fail to notify mental-
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health staff when inmates who they are monitoring
require medical attention. especially when the
event giving rise 1o the need for medical attention
is a suicide or serious suicide attempt. This
provision is narrowly tailored and minimally
intrusive, requiring only that observers receive

ining specifically 1o the problems that
Dr. Bums and Dr. Perrien identified in ADOC's
current monitoring of inmates on suicide watch,
Finally, and again, the court must make sure that
the observers requirement does not fall victim to
the ADOC's practice of "robbing Peter to pav
Paul." that is, the practice that, duc to severc
staffing shortage. 1t must divert stafl from one
remedy to address another.

EE)

111, GLOBAL PLRA FINDINGS

Just as the areas of inadequacy identified in the
court's 2017 liability opinion are interconnected.
see Braggs, 257 F. Supp. 3d at 1192-93, so too arc
the remedial provisions the court enters today.
Each addresses a failure that compounds with
other failures: often. absent one provision. other
provisions will not function adequately to protect
prisoners” safety.

The experiences of the men who committed
suicide since the court's liability opinion
exemplify the multifaceted character of ADOC's
deficiencies. For many of these individuals, the
timeline of their incarceration reflects not a single
moment in which ADOC failed them, but a string
of serial failures that cumulatively denied them
access lo minimally  adequate  mental-health
treatment and care and culminated in their tragic
loss of life. No single provision could have saved
them. An appropriate mental-health  referral
accomplishes nothing when it does not result in
follow-up care. A clinical contraindication of
placement in restricive  housing  offers no
protection if it is disregarded without exceptional
circumstances. And without adequate correctional
and mental-health staffing, the whole system

collapses in on itsell. Because of this

| anzinterdependence, no provision *1302 that the court
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adopts ioday  necessarily renders any  other
provision unnecessary, and no subset of the
provisions offers a constitutionally  sufficient
substitute for the ordered relief.

ADOC's severe shortage of correctional staff
further underscores the need for the entirety of the
relief that the court orders today. As explained
previously, ADOC's lack of stafl’ has reduced it
and its mental-health vendor to a constant state of
"robbing Peter to pay Paul": to implement relief in
one area, 1t must divert staff from another, all with
the goal of triaging--that is, maximizing the
number of surviving inmates. Given this history,
the court finds that, despite ADOC's progress in
some arcas, it is an open and critical question
whether it can not only achieve but also sustain
adequate  compliance in various  areas
simultaneonsly, and that all of the provisions it
orders today are therefore necessary.

Thus, taken as a whole. as well as individually,
and sct against the backdrop of what ADOC is
doing and failing to do to meet its constitutional
obligations overall, the court finds that the
provisions it enters today are necessary, narrowly
tailored, and the least intrusive means to correct
ADOC's systemic violations of the constitutional
rights of prisoners with serious mental-health
needs.

IV, CONCLUSION

Four vears ago. this court found the mental-health
care provided by the Alabama Department of
Corrections "horrendously inadequate” for seven
independent but interrelated reasons. Braggs, 257
F. Supp. 3d at 1267, It further found that
"persistent and severe shortages of mental-health
and cor | stafl, combined with cl and
significant overcrowding, are the overarching
issues that permeate each of the above-identified
contributing factors of inadequate mental-health
care." Jd. at 1268,
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Since then, ADOC's mental-health staffing has
improved. lts correctional stafTing has not. What
was true four vears ago is no less true today:
ADOC does not have enough correctional stafl to
provide constitutionally adequate mental-health
care lo prisoners who need it.

The continued dearth of correctional stafl is the
fault at the heart of ADOC's system of mental-
health care. The absence of security stafl prevents
people who need treatment from accessing il.
stops those whose mental health is deteriorating
from being caught before they lapse into psychosis
or suicidality, and fosters an environment of
danger. anxiety, and violence that constantly
assaults the psychological stability of people with
mental illness in ADOC custody,

It is therefore imperative that ADOC work with
the EMT to develop realistic benchmarks for the
level of correctional staffing it will attain in cach
of the next four vears, with the goal of achieving
in four vears the level of staffing necessary to
conduct normal operations safely. ADOC must
also create its agency stalling unit and work with
the Savages to update its staffing analysis as
quickly as it can, and it must develop a proposal
for its restrictive housing to function safely until it
hires more correctional staff. These steps cannot
wait. So long as ADOC's current staffing levels
persisl, people with serious mental-health needs
are not safe in Alabama's prisons, but are at daily
serious nisk of deprivation, decompensation, and
death.

With respect to the other constitutional violations
identified in the court's Liability opinion, ADOC's
track record is mixed. In certain arcas it has made
greal progress: in others, less. The critical question

136318 whether it can sustain that progress, given *1363

its severe shortage of correctional staff, as it
implements relief in other areas.

On the whole, though, the court is hopeful that in
the not too distant future many, if not all, of the
provisions il orders today may prove unnecessary.
As ever. the endgame for evervone should be both
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and

"achieving and adequate compli
bringing this phase of the litigation 1o a close as
soon as is reasonably possible. Towards this end,
the court will hold status conferences about every
four months with the parties to discuss their
progress and to make sure nothing falls through
the cracks. As stated. when the amount of work
ADOC must now pul into achieving and

ini leq P idered, the
July 2025 deadline--when the department must
meet the eritical and core correctional stafling
deadline--is just around the comer. Time is of the
essence.

is ¢t

DONE. this the 27th dav of December, 2021,
Appendix A

The Defendants™ Mental-Health  Treatment

Guidance

Treatment

Initial Assessment Subsequent Care
Category

An RN will assess

the nmate on anTypically,
emergent basisstructured, out-of-
afier arrival to thecell activities
SU and make anyduring cach week

necessary will include a daily
arrangements on aninteraction with a

M emergent, urgent, RN,  psvchologist,
routing, or anotheror counselor and
basis for amore than one
psychiatric clinical encounter
assessment  and/orwith a psychiatrist
counseling or CRNP.
assessment.
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RTU
(Levels 1-
3)

SLU

Chutpatient
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An RN will
wi agscs:Typicn]l_\'.

the nmate on a
structured, out-of-

urgent basis after

arrival to the RTUS®.
during cach week

11 activities

and make any | .
“will include
necessary ;
multiple
arrangements on an . .
interactions  with
emergent,  urgent, RN
routing, or another hologist
. svchologist,  or
basis for PS) 2
oo counselor and a
psvchiatric o
clinical encounter
assessment  and/or L
i with a psychiatrist
counselin
& or CRNP.
assessment.

An RN will assess Typically,

the inmate on anstructured, out-of-
urgent basis aftercell activities
arrval to the SLUduring each week

and make anywill include
necessary multiple

arrangements on an interactions  with
emergent,  urgent,an RN,

routing, or anotherpsvchologist,  or

basis for acounselor and a
psychiatric Fieioal

assessment  and/orwith a psvchiatrist
counseling or CRNP based on

" ) R T

Psvchiatrist or
A treatment team CRNP: Every 90
member will assessdavs. unless
the inmate on aotherwise
routine basis. clinically
indicated.
Psvchologist  or
counselor:  Every
90 days. unless
otherwise
clinically
indicated.
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PHASE™IA OMNIBUS REMEDIAL OPINION
PART IIl SUPPLEMENT

The court madvertently omitted two subsections--
one discussing the degree to which the EMT shall
consider unexpected circumstances in monitoring
the defendants’ compliance with the court's
omnibus remedial order, and the other discussing
the defendants” promulgation of policies--from the
third part of its Phase 2A Omnibus Remedial
Opinion. These two subscctions should have come
after the subsection entitled "M. Training" in the
section entitled "Il. REMEDIAL PROVISIONS
AND PLRA FINDINGS." These two subsections
should have been subscctions "N." and "0." These
omilted subsections now follow:

N, Unforeseen Circumstances

Informed by the COVID-19 pandemic. the parties
cach propose provisions as to how, if at all, the

dial ing should be modified
o vdate f cire es. In
determining how unforescen circumstances will
afect the monitoring and measurement of

with the dial order, the court need
not make PLRA findings, The remedial order
satisfies the PLRA's requirements, and this
provision (] aced dat fi
circumstances imposes no remedial obligations on
the defendants.

order and

The defendants propose to defing "unforescen
circumstances” to mean "a situation in which an
event or serics of events (such as a natural

1 fire, ALl i, demic, or

outbreak, and lockdown) make performance under
this Phase 2A Remedial Order inadvisable,
impracticable, illegal. impossible. detrimental to
the health and/or safety of inmates and/or stafl, or
detrimental to the public interest.” Defs.” Proposed
Phase 2A Remedial Order (Doc. 3215) at § 1.38,
The plaintiffs agreed that this definition s
reasonable, provided that the EMT retains the
discretion to monitor how the definition is applied.
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See July 7, 2021, R.D. Trial Tr. at 134-35. The
court adopts the defendants™ definition  of
"unforeseen circumstances.”

As to how unforescen circumstances will affect
the remedial order., the plaintiffs propose:

"Remedial be modified to
anticipate unforeseen circumstances. such as
COVID-19. However, the EMT can evaluate
reasons for not complying with this remedial order
as well as .. any

orders  will not

attempl  to  mitigate

noncompliance in determining noncompliance.”

Pls.” Updated Proposed Omnibus Remedial Order
(Doe. 3342) at § 14.1.

The defendants propose scparale  provisions
regarding COVID-19 and other unforescen
With respect to  COVID-19
specifically, they propose:

circumstances.

"The Court anticipates COVID-19 and potentially
other i i affecting
performance of a variety of aspects of this Phase
2A Remedial Order as it affected performance of a
varicty of aspects of the Remedial Orders....
Consistent with the process identified in Section
13.2 below, during the development of audit tools
related to this Phase 2A Remedial Order, the
Compliance Team, in collaboration with OHS and
ADOC's Resumption Committee, will evaluate the

remedial measures i this Phase 2A Remedial
Order affected by COVID-19. the propriety of
waiving or adjusting performance of such
remedial , and the i
for such waiver or adjustment of performance. For
example, the Compliance Team may evaluate the
impact of COVID-19 on mental-health group
activities, out-of-cell ime, and other mental-health

d timeframe

services (including any activities and services
continued by this Phase 2A Remedial Order that
the State previously identified as “unworkable

136501365 ). Along with the audit tools .. the
Compliance Team will submit an imitial written
report to the Court consistent with Section 132
below."
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-'l-jﬁvls.. 'F.rt.:éboscd Phase 2A Remedial Order (Doc.
3215) at § 13.1. And with respect to unforescen
circumstances generally, they propose:

"To ensure the durability of this Phase 2A
Remedial Order, the Court authorizes the
Compliance Team to temporarily waive or adjust
performance of one (1) or more remedial measures
provided in this Phase 2A Remedial Order. Before
waiving or adjusting performance of any remedial
measure in this Phase 2A Remedial Order. the
Compliance Team, in collaboration with OHS and
any other nccessary person or entity such as the
Alabama Department of Public Health, must
evaluate the unforescen circumstance and the
effect on performance under this Phase 2A
Remedial Order. The Compliance Team will
submit a written report to the Court identifving the
unforeseen circumstance. the remedial measures
alfected by the unforescen circumstance. the
reasons for the decision to waive or adjust
performance of such remedial measures, and the
anticipated timeframe  for such waiver or
adjustment of performance.”

Id at§132.

The parties” proposals are similar in that both
would have the EMT take circumstances like
COVID-19 into account when measuning
compliance. The court agrees with this approach.
However, the court will not preseribe the manner
in which the monitoring team must do so. Rather,
the court will order that, in monitoring the
defendants” compliance with the remedial order.
the EMT shall id fi i

their effects on the defendants” ability to comply
with the remedial order. and the defendants’

cfforts to mitigate the effects of those
es. This approach is consi with
the rece ion of the defendants” expert, Dr.
Metener. See June 30, 2021, R.D. Trial Tr. at 193-
97 (reg ding that the dial order should

remain unchanged and that the EMT should
determine whether there is a "valid reason” for
noncompliance and whether the defendants have
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conducted "reasonable mitigation™). This will
afford the EMT the discretion to evaluate the
defendants”  performance in  the context of
unforeseen circumstances, without moving the
goalposts fixed by the remedial order.

To the extent the defendants propose that the EMT
should have the authority to waive performance of
the court's orders, the court disagrees. Elsewhere
in these proceedings, the defend. argued that it
would be unlawful for the court to grant the EMT
the authority to modify the court's orders, and the
court agrees that giving that level of power to the
EMT would be inappropriate.

Moreover, COVID-19 and similar conditions do

v ad, "

not change what const mini
mental-health care. It may be the case that a
failure to provide such care that would be deemed
pliance under non- conditions
should not be so while a prison system is adjusting
to a pand But the cc

shift when the pandemic struck.

a

I floor did not

Q. Policies

The plaintiffs contend that, if the court's omnibus
remedial order is to have any efTect, ADOC stafl
and inmates must know its contents—-the stafl so
that they can follow its dictates, and the inmates so
that they can hold the defendants to account if
they fail to comply. To that end, they propose
provisions requiring ADOC to (1) publish a
single. comprehensive set of policies and
procedures related to ADOC's provision of
mental-health services to its inmate population,
d Proposed *136  Omnib
Remedial Order (Doc. 3342) at § 16.1; (2) update
its Inmate Handbook to summarize the court's
omnibus remedial order and make a complete
copy of the court's order available for review in
the law library of each major facility, see id at §
16.2: and (3) require its mental-health vendors to
comply with its policies and procedures, see id at
§163.
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"Tfie detendants dispute the necessity of this relief,
pointing to the fact that ADOC has previously
updated its policies to reflect the terms of the
courts” orders as evidence of its "readiness to
develop and implement appropriate policies
related to the provision of mental-health care
without a court order requiring it to do so." Dels.”
Post-Trial Br. (Doc. 3367) at 140 In the
alternative, they offer a provision requiring ADOC
to update its policies and procedures to reflect the
terms of the court's omnibus remedial order. See
Defs.” Proposed Phase 2A Remedial Order (Doc.
3215)at § 16

While the court agrees with the plaintiffs that
ADOC would be prudent to publish a single.
comprehensive set of policies and procedures
related to its provision of mental-health services,
and to summarize at least certain provisions of the
court's omnibus remedial order in its Inmate
Handbook, and while the court would strongly
encourage ADOC to do such, it declines to
enmesh itself in the process of ongoing and
detailed review of the adequacy of ADOC's
published policies and handbooks. Rather than
order the plaintiffs’ requested relief, it simply
notes that. if’ the EMT determines that ADOC is
failing to inform inmates, its stafl, or its mental-
health vendor's stafl of the contents of the court's
omnibus remedial order. and that that failure
impedes implementation of the order, it should
work with ADOC to resolve the problem, and
bring it to the court's attention if necessary,

DONE, this the 28th day of December, 2021.
PHASE 2A OMNIBUS REMEDIAL ORDER

In accordance with the three remedial opinions
entered today, it is the ORDER, JUDGMENT, and
DECREE of the court that defendants Jefferson §.
Dunn and Deborah Crook, i their official
capacities. are ENJOINED and RESTRAINED
from failing to do the following:

1. Definitions
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L1, "ADOC" refers to the Alabama
Department of Corrections. While the
court refers to the ADOC often in this
order, its order is directed to the
defendants; thus, when the court says that
"ADOC" shall take a certain action, it
means that the defendants must ensure that
it takes that action.

1.2, "ADOC major facility" refers to one
or more of the major adult correctional
facilities operated by or on behall of
ADOC, excluding any community-based
facilities and community work centers.
ADOC major facilities presently include
Bibb County Correctional Facility, Bullock
Facility,
Correctional Facility, Draper Correctional
Facility, Easterling Correctional Facility,
Elmore Correctional Facility. Fountain
Correctional Facility, Hamilton Aged and
Infirmed  Center, Correctional
Facility, Kilby  Correctional  Facility,
Limestone Correctional Facility, St. Clair
Correctional Facility, Staton Correctional
Facility, Tutwiler Prison for Women, and
Ventress Correctional Facility.

Correctional Deonaldson

Holman

1367* 1367

1.3, "Effective date” refers to 42 days after
the entry of this omnibus remedial order.

2. StafTing
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B ‘"ﬁﬁmliona! Staffing

2.1.1. In accordance with the court's
previous order (Doc. 1657) directing it to
comply with the recommendations of
Margaret and Merle Savage (Doc. 1813-1).
ADOC must create an agency stalling unit
that will "write policy, enforce the staffing
decisions mandated by the court's order,
and take steps so that another staffing
analysis can be conducted for every
facility." Doc. 1813-1 at 100.

2.1.2. ADOC must work with the Savages
to update its stafTing analysis.

2.1.3. Within 21 days of the effective date,
the defendants are to submit to the court a
proposal for specific dates by which each
of the above two provisions can be
accomplished.

2.1.4, By July 1, 2025, ADOC must fill all
mandatory and essential posts at the level
indicated in the most recent stafling
analysis at that time,

2.1.5. By May 2, 2022, the defendants
must develop in collaboration with the
Savages. and submil to the courl. realistic
benchmarks for the level of comectional
staffing ADOC will attain by December 31
of 2022, 2023, and 2024, These
benchmarks  must  prioritize  filling
mandatory posts and staffing the mental-
health hubs and intake acilities, and must
put ADOC on track to fill all mandatory
and essential posts by July 1, 2025,

2.1.6. ADOC must submit correctional
staffing reports to the court and the EMT
on at least a quarterly basis, It may work
with the EMT to develop the format of
these reports. However, until ADOC and
the EMT have finalized a new report
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format or else concluded that the existing
report format is adequate. ADOC shall
continue to provide mental-health staffing
reports according to the format currently in
place.

2.1.7.  Ameliorating the Effects of
UnderstafTing

2.1.7.1. ADOC must check SU, suicide
watch, and RHU cells for suicide
resistance whenever such cells receive new
occupants.

2.1.7.2. ADOC must conduct a thorough
check of all SU, suicide watch, and RHU
cells at least once per quarter to verify that
they satisfv everv element of the Hayes
checklist (Doc. 3206-5). These checks
must be documented.

2.1.7.3. By May 2, 2022, the partics must
submit proposals that will allow ADOC's
RHUs--with the exception of the RHU at
Tutwiler--to  function safely  with the
correctional staff that ADOC currently
emplovs. These proposals must address the
following:

2.1.7.3.1. How ADOC shall address the
serious risk of harm to inmates in
restrictive housing caused by correctional
staffing deficits so  severe that the
consistent provision of security checks,
out-of-cell  time and  mental-health
treatment is simply impossible.

| 368* 1368
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o ;‘;"ff.' .,.3. 2 How ADOC will ensure that any

inmates moved out of the RHUs do not
end up in functionally identical units--that
is, units that offer equivalently deficient
levels of monitoring. out-of-cell time, and
treatment.

2.1.733. How ADOC will ensure the
safety of inmates in the RHUs who require
protective custody. and, if it chooses to
reduce the number of inmates in the
RHUs. how it will manage the dangers
posed by inmates who would present a
significant safety or security nisk in general
population.

2.1.7.3.4. How this relielf may be modified
if ADOC meets the benchmarks for
correctional staffing set forth above.

2.1.8. Correctional Stall Positions

2.18.1.  Basic Officers
(BCOs) cannot stafl’ positions requiring
fircarms  training, including, but not
limited to, tower posis. perimeter posis,
perimeter patrol posts, transportation posts,
and armory posts.

Correctional

2.18.2. Cubicle Correctional Operators
(CCOs) cannot stafl any position other
than secure control room posts with no
direct inmate contact.

2.2, Mental-Health StafTing

22,1, ADOC must maintam levels of
mental-health staffing consistent with or
greater than those called for by the staffing
ratios developed by its consultants, subject
to any subsequent modifications.

2.2.2. The EMT shall review the stafTing
ratios  beginning one vear from the
imitiation of monitoring and. if necessary,
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make recommendations for revising them.

223, ADOC must achieve the staffing
levels set forth in the staffing matrix
previously approved by the courl. see
Phase 2A Order and Injunction on Mental-
Health Staffing Remedy (Doc. 2688),
subject to any subsequent modifications,
June 1, 2025,

2.24. ADOC must submit mental-health
stafTing reports to the court and the EMT
on at least a quarterly basis. It may work
with the EMT to develop the format of
these reports. However, until ADOC and
the EMT have finalized a new report
format or else concluded that the existing
report format is adequate, ADOC shall
continue to provide mental-health stalTing
reports according to the format currently in
place.

3. Restrictive Housing Units

3.1. Exceptional Circumstances

311, Inmates with serious mental
illngsses may not be placed in the RHUs
unless a  documented  exceptional

circumstance applies.

3111, An "exceptional circumstance”
exists where: (a) a safety or security issue
prevents placement of the inmate in
alternative housing (such as a SU, RTU, or
SLU); or (b) a non-safety or non-securily
issue exists and transfer or transportation
to alternative housing is  temporarily
unavailable. Examples of safety and
security issues include an inmate's known
or unknown enemies in alternative housing
or the inmate's creation of a dangerous
environment (o the inmate, other inmates,

1369%] 3649
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e nd/or "staff) by his or her presence in

alternative housing.

3.1.2. An inmate placed in a RHU for
safety or security issues for 72 hours or
longer will be offered at least three hours
of out-of-cell time per day (which may be
congregate out-of-cell time) while he or
she remains in the RHU,

3.1.3. An inmate placed in a RHU for non-
safely or non-security issues must be
removed from the RHU within 72 hours.

3.1.4. Every week. ADOC must file with
the court and the monitoring team reports
on ecach prsoner who has been in
restrictive housing for longer than 72 hours
under exceptional circumstances during
that week. These reports must indicate the
amount of out-of-cell time offered to the
prisoner cach day, the nature of the out-of-
cell tme (ie. . exercise, group therapyv.
ele.). the exceptional
justifving  the  prisoner's
segregation placement, and the date by
which ADOC expects that exceptional
circumstance to be resolved.

circumstance
continued

3.2. Screening for Serious Mental llnesses

3.2.1. Before being placed in a RHU, each
inmate must be screened by an RN, or an
LPN under an RN's supervision, The
sereening must assess whether the inmate
has been flagged as seriously mentally ill:
whether the inmate is at imminent risk of
suicide or serious self-harm; whether the
inmate exhibits debilitating svmptoms of a
serious mental illness: and whether the
immate 3 dical care.
The resulis of the screening must be used
to determine whether the inmate should be
placed in restrictive housing and whether

the mmate requires a medical and/or
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mental-health referral.

3.2.2. If mental-health stafl determine that
an inmate who has vet to be placed in
restrictive housing is contraindicated for
restrictive housing, that inmate must not be
placed in restrictive housing absent a

d ted ¢ 1

3.2.3. 1f mental-health stafl determine that
an inmate who has already been placed in
restrictive housing is contraindicated for
continued placement there, as evidenced
by changes in the inmate's mental state and
functioning. that inmate must be removed
from restrictive housing within 72 hours-
or sooner, if a psychiatrist, psvchologist,
CRNP, or counsclor determines that the
need for removal of the inmate [rom
restrictive  housing is urgent--absent a

d ted exceptional

3.3, Mental-Health Rounds

331, Mental-health rounds must  be
conducted by a qualified mental-health
professional in each RHU at least weekly,
and should generally include a discussion
with the post officer(s) concerning any
changes in the behavior of inmates in the
RHU: a review of duty

1370% 1370
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"post Togs and segregation unit record
sheets for information about inmates’
participation in recreation, showers, meal
consumption and sleep patterns; a walk
through the RHU, with stops at each
occupied cell to make visual comtact with
the inmate inside the cell: attempts to
verbally communicate with each inmate,
mmcluding a brief inquiry into how the
inmate is doing and whether the inmate
has mental-health needs or a desire to
speak with mental-health stall privately:
and a brief asscssment of cach inmate's
hvgiene, behavior. affect., and physical
condition, and the condition of his or her
cell.

332, Mental-health rounds must be
appropriately documented. Such
documentation must contain a notation of
any mental-health needs expressed by
inmates, or concerns identified by the
qualified  mental-health  professional
conducting the round as to any inmate.
Documentation  of rounds must  be
chronologically filed and maintained by
the mental-health manager or other
designated mental-health stafl member.

3.4, Mental-Health Assessments

3.4.1. Each inmate must receive a mental-
health assessment by a  psychiatrist,
psvchologist. CRNP, or counselor within
seven days of his or her placement in
restrictive  housing.  Inmates coded as
mental-health code A must  receive
additional assessments at least every 90
davs. and inmates coded as mental-health
code B or C must receive additional

assessments at least every 30 days.

3.4.2. Each mental-health assessment must
be appropriately documented.
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3.4.3. Each mental-health assessment must
include an ination or di ion of

the following topics: the inmate's past
response(s)
applicable; the inmate's general appearance
or behavior: whether the inmate has a
present suicidal ideation : whether the
inmate has a history of suicidal behavior:

to restrictive  housing, if

whether the inmate is presently prescribed
psychotropic  medication: whether the
inmate has a mental-health
complaint: whether the inmate is currently
treatment  for a  diagnosed
mental-iliness: whether the inmate has a
history  of inpatient or oulpatient
psvchiatric treatment; whether the inmate
has a lhistory of treatment for substance
abuse; whether the inmate has a history of
abuse and/or trauma: and whether the
inmate is presently exhibiting svmptoms of
psychosis, depression, anxiety, and/or
aggression,

current

receiving

3.4.4. Each mental-health assessment must

Lidi o
mmate requires a referral and, if so, how
urgently.

ion of

3.5, Out-Of-Cell Time

13711371
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i _“'ﬁﬁll inmates in RHUs must have the

opportunity to exercise outside of their
cells for at least five hours per week,
subject to the following exception:

3511 ADOC may refrain from offering

out-of-cell time due to inclement weather.

but only if a safe. alternative space for
ates to exerci ch as a gv I

-is unavailable.

3.5.2. The days and times that out-of-cell
time is offered, and any inmate's decision
to refuse out-of-cell time, must be
documented.

3.6. Security Checks

3.6.1. ADOC must perform  security
checks in RHUs at least twice per hour, but
no more than 40 minutes apart.

3.6.2. Security checks must be documented
accurately and contemporancously.

3.6.3. Correctional officers must regularly
venfv that security checks are conducted
as required.

3.1. Restrictive Housing Cells

3.1.1. Within three months of the effective
date, the cells in the RHUs must be
cleaned.

3.1.2. Cells in the RHUs must always be
cleaned before they receive new
occupants. and inmates must be provided
access to cleaning supplies at least every
two weeks.

3.1.3, Within six months of the effective
date, all cells in the RHUs must comply
with the conditions set forth in the
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checklist developed by Lindsay M. Haves
(Doc. 3206-3).

4. Intake

4.1. Each intake screening must be
conducted by a qualified mental-health
professional.

4.2. Documentation of each inmate's intake
sereening--including an interpretation of
the results of any  psychological
assessment--must be filed in the nmate's

medical record.
4.3, Inmates” Previous Records

4.3.1, If, either during or after intake, an
inmate reports having previously received
mental-health services and can correctly
report the prior mental-health provider, a
records request to the prior provider must
be made within three working days of the
time the inmate reported having previously
received mental-health services. I the
inmate reporis having previously received
mental-health  services and  cannot
remember or correctly identify the prior
mental-health provider, the mental-health
stall must reasonably attempt to locate
records of the inmate's prior treatment.

432 All health records from each
immate's prior facility of incarceration must
be requested within three working days of
intake if they are not presented at intake.

5. Coding

5.1. Each mnmate must be assigned a
mental-health code and, if' necessary, an
SMI fag. that is appropriate to address his
or her mental-health needs, as determined
by clinical judgment.

137271372

174



Braggs v. Dunn

349

562 F, Supp. 3d 1178 (M.D. Ala. 2021)

i -;"ﬁﬁch inmate’s mental-health code and

SMI flag must be accurately

I
cc ghout

documents related to his or her care.

6. Referral

casetext

and
all

6.1. A referral must result in a timely
clinical assessment and/or intervention by
a psychiatrist, psychologist, CRNP., or
counselor. Emergent referrals must result
in a clinical assessment and/or intervention
as soon as possible but no more than four
hours from the determination that the
referral is emergent. Urgent referrals must
result in a clinical assessment and/or
intervention within 24 hours of the time
the referral was made. Routine referrals
must result in a clinical assessment and/or
intervention within 14 calendar days of the
time the referral was made.

6.2, Communication of Referrals

6.2.1, An emergent or urgent referral must
be communicated verbally. in person or by
telephone. to the appropriate mental-health
stall member or members as soon as
possible, but in no case longer than one
hour from the time the referral is identified
as emergent or urgenl. absent unusual
circumstances which detain staff for an
extended period of time such as a medical
emergency or an incident involving safety
or security of stafl or inmates. The mental-
health staff member or members to whom
the referral should be communicated will
be determined by the mental-health stall.

622 Routing referrals  must  be
L icated to the appropriate mental-
health stalf member or members, as
indicated above, by the next shifi by
leaving the referral form in a location that
ADOC has designated to the correctional
and mental-health stall, and inmates. as
appropriate. The monitoring team may
alert the court if ADOC fails to clearly
designate the location,

6.3. An appropriate triage or mental-health
stafl member or members must regularly
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S onitor any  designated  location for

completed referral forms. Said stafl’ must
review and trage the completed referral
forms at least once per shift.

6.4. After an inmate has received an
emergent referral, including a referral for
suicide waltch, correctional or mental-
health staff must maintain constant, line-
of-sight observation of the inmate until the
inmate has been assessed by an appropriate
mental-health provider.

7. Confidentiality

7.1, Individual
medication-management

counseling  sessions,

encounters,

periodic  mental-health  assessments  of
inmates in RHUs, suicide-risk
and  therapeutic  group

sessions must take place in settings that
provide for confidentiality and that, if
applicable, are out-of-cell. subject to the
following exception:

7.1.1. Such services may be provided in a
non-confidential setting if confidentiality
is not possible due 1o safety concerns or is
otherwise not appropriate.

13731373

The question whether confidentiality is
otherwise not appropriale  must  be

answered according to clinical
determinations.
7.1.2, If confidentiality is not possibl

then that fact. the reason for il, and any
actions taken to maximize confidentiality
must be documented in a progress note,

8. Treatment Teams and Plans
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8.1. Treatment teams must meet at regular
intervals. to be determined based on the
team chair's clinical judgment, laking into
account each inmate's assigned mental-
health code, housing unit, and level of
psychotherapy.

8.2, Each treatment team meeting must last
for an adequate period of time, based on
the team chair’s clinical judgment.

83 All
treatment
clinically relevant documents.

members of ecach inmale's

team must have access lo

8.3.1. Climi
documents related to the current and past

lly relevant d are all

condition of the inmate--including
documents related to the inmate's housing
status, disciplinary history, and interactions
with other i
form clinical judgment,

that are v 1o

84, Each inmate on the mental-health
caseload must have a treatment plan that is
adequately detailed and individualized to
address his or her mental-health needs.
based on clinical judgment.

8.5 Treatment teams must review and
revise cach inmate's mental-health code as
clinically appropriate, and must review and
amend, if necessary, each inmate’s
plan after ch in the inmate's
mental-health code. transfer 10 a new
housing unil, or any other circumstance

resulting from or likely to affect an
inmate's mental-health in a significant way.

8.6. Coordinati of  Transfi and
Treatment
8.6.1. ADOC must consider inmates’

mental-health codes and svmptoms in
making  decisions concerning  transfer
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= "Between facilities.

8.6.2. In the event of a transfer of an
inmate on the mental-health caseload, the
staff member in charge of the inmate's care
at the transferring facility must send a
transfer note to the stall’ member in charge
of the inmate's care at the receiving facility
within a reasonable time afiter the transfer
is initiated.

9. Psychiatric and Therapeutic Care

9.1. Access to Treatment

9.1.1. ADOC must comply with the
Mental-Health  Treatment Guidance set
forth in Appendix A.

9.1.2. In addition to the Mental-Health
Treatment Guidance set forth in Appendix
AL each inmate must receive any additional
care prescribed by his or her treatment
team, subject to the following exception:

9.1.2.1. While ADOC must provide each
immate in restrictive housing with any
medication  or  individual  therapy
preseribed by his or her treatment team, it
need not provide
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other forms of care prescribed by an
inmate's treatment team if those Kinds of
care cannol be provided safely in the
restrictive housing environment.

9.1.3. Each treatment session must last for
an adequate period of time. according to
clinical judgment.

9.1.4. Each housing unit must offer
appropriate  types and  numbers of
therapeutic groups lo accommodate the
mmates housed there.

9.2, Out-Of-Cell Time

9.2.1. Inmates in the RTU, SU, and SLU
must receive ten hours of structured,
therapeutic out-of-cell time and ten hours
of unstructured out-of-cell time per week.
unless clinically contraindicated, subject to
the following exception;

9.2.1.1. ADOC need not provide ten hours
unstructured out-of-cell time per week to
imates in the RTU Level Three who are
housed in open dormitories rather than
cells,

922 An inmate's out-of-cell
appointments with his or her treatment
team, psychiatric provider, counselor, or
therapeutic group will count as structured,
therapeutic out-of-cell time.

9.3. Inmates who are not on the mental-
health caseload must be seen by mental-
health stafT in the event of a mental-health
crisis or after receipt of a mental-health
referral, as clinically indicated.

9.4. Progress Notes

94.1. For each significant clinical

encounter between an inmate and a
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«"h—- - . .
member of his or her treatment team. or

any qualified mental-health professional. a
progress note must be created and placed
in the inmate's mental-health record.

94.1.1. A significant clinical encounter

ists of a com ication or interaction
between an inmate and qualified mental-
health professional involving an exchange
of information used in the treatment of the

inmate, excluding any casual exchanges.
1 i or other

ative 1on:
communications which do not relate to the
immate's mental condition or ongoing
mental-health treatment.

9.4.2, Progress notes must be sufficiently
detailed to facilitate treatment and ensure
continuity of care

Suicide Prevention

10.1. Immediate Response (o Suicide
Attempls

10.1.1, If ADOC or mental-health vendor
staff observe an mmate who is attempting
suicide or whe is unresponsive after

1
v

PP 2 pHils

suicide. the stafl must immediately call for
assistance.

1
P

or

10.1.2. If ADOC or mental-health vendor
stafl’ observe a suicide threat or attempt,
the stall must immediately respond with
cfforts to interrupt the behavior or attempt.

10.1.3. Immediate life-saving measures
must be performed by ADOC or vendor
stafl as soon as it is deemed safe by
correctional staff to do so (typically, when

at least two correctional officers are
present), and  must  continue  until
paramedics

137571375
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or other appropriate medical personnel
arrive and assume carc or a physician
declares such measures are no longer

necessary.

10.1.4. Each ADOC major facility must
maintain an appropriate cut-down tool in
each RHU, SU, RTU, SLU, and crisis unit.

10.1.3, When continued medical care is
necessary. an inmate who has atlempted
suicide must be moved to the medical or
healthcare unit at the ADOC major facility
for continued medical care as soon as
ADOC stafl may safely move the inmate,
unless medically contraindicated.

10.1.6. If an inmate dies as a result of a
suicide, the inmate’s body must be moved
as soon as possible to a private arca
outside of any occupied housing unit and
outside the view of other mmates.

10.2. Suicide Watch Placement

1021,  After ecach
placement on constant observation, the
inmate must be evaluated using a suicide
risk assessment to determine if the inmate
is not suicidal or is either acutely suicidal
or non-acutely suicidal.

inmate's  initial

10,22, An inmate who is admitted to
suicide watch must be considered for
placement on the mental-health caseload.

1023, If an inmate admitted to suicide
watch is not placed on the mental-health
cascload. the clinical rationale for that
| must be do ted in the
mmate's medical chart.

10.2.4. Before an inmate is placed on
suicide watch. a nurse must examine the
inmate and complete a body chart.
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10.3. Suicide Watch Cells

10.3.1. All suicide watch and stabilization
unit cells in ADOC major facilitics must
be suicide-resistant. On a quarterly basis
during the term of this order. all suicide
walch cells in ADOC major facilities must
be physically inspected to determine
whether they remain suicide-resistant.

10.3.1.1. Cells shall be deemed suicide-
resistant if they meet the requirements set
forth in Lindsay M. Haves's Checklist for
the "Suicide Resistant” Design  of
Correctional Facilities (Doe. 32006-3).

10.3.1.2, Before an inmate is placed in an
SU or suicide watch cell, the cell must be
cleaned and any contraband must be
removed from the cell.

10.3.2. ADOC may designate arcas or cells
where inmates could be temporarily placed
when a suicide watch cell is unavailable,
provided that the inmate remains on

constant observation during this time.
10.4. Observation
104.1. Any inmate determined to be

be  monitored
through a constant observation procedure,

acutely  suicidal  must

10.4.2. Any inmate determined to be non-
suicidal must  be monitored
through a close watch procedure that
ensures monitoring at staggered intervals
not to exceed 13 minutes.

acutely

1376*1376
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10,43, During constant observation or
close  watch, an  observer must
o Iv do t his or her

observations at staggered intervals not to
exceed 15 minutes. Upon an inmate's
discharge from suicide watch, his or her
observation records must be maintained in
his or her medical record.

10.4.4, ADOC must take appropriate steps
to ensure that observers perform  their
duties as required.

1.5, Suicide Watch Conditions

10.5.1, Unless clinically contraindicated,

mmates on suicide watch must be provided

5 s E e i

hvgiene and  eating as
appropriate.

for

clinically

10.5.2, Inmates on suicide watch must
receive the same privileges afforded by
their last | ing assi as clinically
appropriate.

10,53, Inmates housed in crisis cells,
medical cells. or the infirmary must be
provided appropriate out-of-cell activity,
unless clinicallv contraindicated. after 72
hours.

10.6. Referrals to Higher Levels of Care

10.6.1. If an inmate remains on suicide
waltch for 72 hours, then he or she must be
considered for referral to a different or
higher level of care based on clinical
Judgment. If the inmate is not referred to a
different or higher level of care, then the
chnical rationale must be documented in
the inmate's medical chart and tracked in
the crisis utilization log or a similar
tracking mechanism.
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T If an inmate remains on suicide

watch for 168 hours. then the he or she
must be considered for referral to a
different or higher level of care based on
clinical judgment. If the inmate is not
referred to a different or higher level of
care, then the clinical rationale must be
documented in the inmate's medical chart
and tracked in the crisis utilization log or a
similar tracking mechanism.

10.6.3. If an inmate remains on suicide
watch for 240 hours or longer and does not
meet the critena for discharge to outpatient
mental-health care. then he or she must be
considered for referral to a different or
higher level of care based on clinical
judgment. If the inmate is not referred to a
different or higher level of care, then the
clinical rationale must be documented in
the inmate's medical chart and tracked in
the crisis utilization log or a similar
tracking mech and doc ion of
the decision must be sent to the mental-
health vendor's director of psvchiatry for
review and evaluation.

10,64, Any inmate who is returned to
suicide watch within 30 days of discharze
from a suicide watch and/or who has three
suicide watch placements  within  six
months must be considered for referral to a
different or higher level of care based on
clinical judgment.

1377*1377
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I the inmate is not referred to a different
or higher level of care. the clinical
rationale must be documented, and mental-
health stall’ must notify OHS of the
decision and provide the clinical rationale
to OHS within 72 hours.

10.7. Discharge
10.7.1. Discharge Evaluation

10.7.1.1. Prior to being discharged from
suicide watch, an mmate must receive an
out-of-cell. confidential evaluation by a
psychiatrist,  psychologist, CRNP.  or
counselor. unless such evaluation is not
possible duc to documented clinical
concerns.

10.7.1.2. If an out-ofcell. confidential
possible  due  to
documented clinical concerns, stafl’ must
consider whether referral to a different or
higher level of care is appropriate.

cvaluation is  not

10.7.2. Discharge to RHU

10.7.2.1. An inmate discharged from
suicide watch must not be transferred to an
RHU. wunless there is a documented
exceptional circumstance.

10.7.2.2, Any transfer of an inmate from
suicide watch to an RHU must be
approved by the Deputy Commissioner of
Operations (for male facilities) or Deputy
Commissioner of Women's Services (for
female facilities) or their designee,

10.8. Follow-Up

10.8.1, After an inmate's discharge from
suicide watch. mental-health stafl must
conduct a  follow-up  mental-health
examination with the inmate on each of the
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documented
determination that the inmate was not
suicidal at the time the inmate was placed
on suicide watch and did not become
suicidal during the watch placement.

there is  a clinical

10.8.2, Follow-up mental-health
examinations must not take the place of
other scheduled mental-health
appointments, although they may occur in
connection with or contiguous with such
appointments.

10.8.3, Follow-up
examinations must occur in a confidential,
out-of-cell

mental-health

unless such
examination is not possible due to
documented clinical concerns.

selting,

10.8.4. During the follow-up mental-health
examinations, the mental-health staflf
conducting such follow-up mental-health
examinations must assess whether the
inmate released from suicide watch is
showing signs of ongoing crisis, whether
the inmate needs further follow-up mental-
health examinations, and whether the
inmate should be added to the mental-
health cascload or assigned a different
mental-health code.

10.8.5. An inmate's transfer from suicide
watch to another institution prior to the
completion of the three ordered follow-up
examinations restarts the requirement to
complete a  follow-up  mental-health
examination on cach of the three davs
following the transfer.

. Higher Levels of Care

11.1. ADOC must ensure that inmates who

require hospital-level care

13T8*1378

casetext

355

562 F. Supp. 3d 1178 (M.D. Ala. 2021)

receive it within a reasonable period of
time, as determined by clinical judgment.

11.2. Inpatient Beds

11.2.1. ADOC must supply enough beds to
accommodate 10 % of its mental-health
caseload at the time of the effective date.

11.2.2. In collaboration with the EMT,
ADOC must, on at least an annual basis,
(1) the ber of i on
ADOC's mental-health cascload, and (2)
whether 10% is in fact an

reasse:

accurate
estimate of the percentage of the mental-
health  caseload  requiring  inpatient
treatment. If ADOC determines that more
than 10 % of the inmates on the mental-
health caseload require inpatient beds. or
that the mental-health cascload has grown,
or both, it must adjust its number of
inpatient beds accordingly.

11.2.3. At all times, ADOC must ensure
that inpatient beds are housed m treatment
spaces  that for confidentiality,
including by creating any new treatment
spaces if necessary.

allow

113, ADOC must devise a plan and
procedures to address the serious risk
posed by high temperatures in the mental-
health units, which it must submit to the
court by May 2, 2022, The plan and
procedures must address. specifically. how
it happened that Tommy Lee Rutledge's
cell reached 104 degrees. causing him to
die of hyperthermia, in a unit that was
supposedly air conditioned. and how the
ADOC  will
occwrring again, The plan and procedures
must also address how ADOC plans to
determine whether cells in each of its
facilities have reached dangerously high
temperatures, and should such a finding be

prevent that from ever
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“ade. what measures ADOC will take to

ensure their occupants” safety.

. Discipling

12.1. ADOC must comply with §§ V.B.2,
VC3a and VC3d of ADOC
Administrative  Regulation 626, all of
which are set forth in Appendix B.

12.2. ADOC must comply with §§ V.D.3
and V.D.3.b, and the excerpted provision
of § V.D4, of ADOC Administrative
Regulation 626, all of which are set forth
in Appendix B.

. Training

13.1. ADOC must document ils provision
of training regarding the Comprehensive
Mental-Health Curnculum, suicide

prevention, confidentiality, mental-health
rounds in restrictive  housing  unils.
emergency  preparedness.  discipline.
suicide risk assessments. correctional risk
factors, and observation on suicide waich,

13.2. For training purposes, on a quarterly
basis, ADOC and/or its mental-health
vendor must conduct CMErgency
preparedness drills at each ADOC major
facility, including scenarios involving sclf-
injury and suicide attempts. During the
emergency preparedness drills. the trainers
must evaluate the correctional and medical
staff response time to the emergency code
and their prepared for the )
code (including, as appropriate, presence
of an emergency bag. automatic external
defibrillator (or AED), and cut-down

1379*1319

casetext

tool).  Additionally. the emergency
preparedness  drills must include role-
playing for participants to practice the

to an for

example, using a cut-down tool, rendering
first aid. and performing cardiopulmonary
resuscitation {or CPR).

13.3. Observers must receive additional
training related to their observation
obligations, including where they must be
positioned and how to access assistance il
an inmate requires medical care or there is
an emergency.

14. Unforeseen Circumstances

14.1. "Unforeseen circumstances” refer to
a situation in which an event or series of
events (such as a natural disaster, fire,

dical enidamiie jamic, or I 1

and lockdown) make performance under
this omnibus remedial order inadvisable.
impracticable. illegal, impossible.
detrimental to the health and/or safety of
inmates and/or staff, or detrimental to the
public interest.

14.2. In monitoring ADOC's compliance
with this omnibus remedial order. the EMT
shall consider unforeseen circumstances,
their effects on ADOC's ability to comply
with the remedial order, and ADOC's
efforts to mitigate the effects of those
circumstances.

15, This order is not final and remains open in that
the parties must still submit proposals for further
and/or different relief and monitoring may warrant
consideration and reconsideration of issues. The
court also retains jurisdiction,

DONE. this the 27th dav of December. 2021,
Appendix A

The Defendants™ Mental-Health  Treatment
Guidance

182
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i T
IRO*| 3RO

Treatment
Category

RTU
(Levels 1-
3)

~ Initial Assessment  Subsequent Care

An RN will assess
the inmate on anTypically.
basi d. out-ol-

after amrival to thecell activities
SU and make anyduring each weck
necessary will include a daily
arrangements on aninteraction with a
emergent, urgent, RN, psvchologist,
routing, or anotheror counselor and
basis for amore than one
psvchiatric clinical
assessment  and/orwith a psvchiatrist
or CRNP.

cncounter

counseling
assessment.
An RN will assess . .
Typically,

the inmate on an
structured, out-of-

urgent basis after

I ivits
amival to the RTUS" .~ *F l": -+
n]a_kc ; uring cach wee

any . S
will include
necessary

multiple
arrangements on an
emergent,  urgent,
routing, or another
basis for
psvchiatric
assessment
counseling
assessment.

and

with
RN,
or

interactions

psvehologist,
counselor and a
clinical encounter

andfor -
with a psyehiatrist
or CRNP.

casetext
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An RN will assessTypically,

the mmate on anstructured, out-of-
urgent basis  aftercell activities
arrival to the SLUduring cach week

and make anywill include
necessary multiple
SLU arrangements on aninteractions  with
emergent,  urgent,an RN,
routing, or anotherpsvchologist,  or
basis for acounselor and a
psvchiatric clinical encounter
assessment  and/orwith a psvchiatrist
counseling or CRNP based on
1 13nsi. | BT, | 1
Psvchiatrist or
A treatment team CRNP: Every 90
. member will assessdays, unless
Outpaticnt : g
the inmate on aotherwise
routine basis, clinically
indicated.
Psyvchologist or
counselor:  Every
90 days, unless
otherwise
clinically
indicated.
Appendix B

ADOC Administrative Regulation 626, § V.B.2 ;

"A mental health consultation mav be sought at
the time of the rule or regulation violation or after
review of the disciplinary report. A mental health
consultation must be sought if the inmate is on the
mental health caseload and has a mental health
code of C or higher and/or an SMI designation: or,
even if the inmate has a lower mental health code
or is not on the mental health cascload, where the
inmate has an 1l 1
disability. or the inmate's behavior at the time of
the alleged actions giving rise to the disciplinary

or devel I

183
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oF Al any time prior to or during the disciplinary
process  demonstrates  signs  of  psychological
distress or mental impairment,”

ADOC Administrative Regulation 626, § V.C.3.a .

"A mental health stafll member performing the
mental health consultation will evaluate: (1) an

I35l inmate's current and then-existing *1381 (at the

time of the incident) mental state, including the

mmate's capacity to proceed with a disciplinary

hearing. (2) an inmate's mental health diagnosis

or, for an inmate not previously diagnosed. the

presence of mental illness; (3) an  inmate's
i

O " 1ol

tr and ion (i

any
compliance issues) over the past six (6) months;
(4) any crisis placements over the past six (6)
months; (5} whether the inmate's behavior
resulting in an ADOC rule or regulation vielation
is the direct result of or related to his or her mental
illness: (6) the likely impact of confinement to
restrictive housing on an mmate's mental health
and, based on the likely impact, if confinement to
restrictive housing for a medium- or high-level
rule vielation is indi d: (7) the p ial
impact of other disciplinary sanctions on the

inmate's mental state, including whether any
specific  disciplinary  sanction is  clinically
contraindicated for the inmate and. in such
instances. what alternative sanclions are notl
clinically contraindicated; and (8) the need for
mental health staff to be present during the
disciplinary hearing."”

ADOC Administrative Regulation 626, § VC.3.d

"The mental health staff member performing the
mental health consultation will document his or
her evaluation and provide any comments, noles,
and recommendations in the ADOC computer
module. A mental health staff member may
identify  disciplinary  sanctions  that  are
contraindicated for the inmate and any appropriate
alternative disciplinary sanctions. A copy of the
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mental  health  consultation  evaluations and
recommendations will be (a) provided to the
disciplinary hearing officer for consideration and
to maintain with the inmate's disciplinary action
file. and (b) placed in the inmate’s mental health
record to ensure the inmate's treatment team may
receive and review it."

ADOC Administrative Regulation 626, § V.D.3 :

"During the disciplinary hearing and/or before the
disciplinary officer adjudicates the disciplinary
action, the disciplinary officer must consider the
health
evaluation,
deciding an inmate’s guilt or innocence and, if
guilty, in imposing any disciplinary sanctions."

mental consultation,  including

any

or recom dati in

ADOC Administrative Regulation 626, § V1.3, b:

"If the mental health stafl member performing the
mental health consultation concludes that the rule
or regulation violation was related to, but not the
direct result of. the inmate’s mental illness, then
the disciplinary hearing officer must take that
conclusion into

ation in i

any
disciplinary sanctions,”

ADOC Administrative Regulation 626, § V.D.4 -

health
mental

"[T)f the mental stafl member who
conducted  the health
determined that any specific disciplinary sanction
is clinically contraindicated for the inmate,
including confinement to restrictive housing for a
medium- or high-level rule or regulation violation,

health staff
mental-health

consultation

then the decision of the mental
member  who performed  the
consultation will be outcome determinative and
binding on the disciplinary hearing officer, except
where exceptional circumstances exist."

184
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February 27, 2024

The Honorable Cory Booker

Chairman

Subcommittee on Criminal Justice and Counterterrorism
Committee on the Judiciary

224 Dirksen Senate Office Building

Washington, DC 20510

Senator Booker:

Thank you for convening the hearing on February 28 to highlight the challenges state
departments of correction are facing regarding the recruitment and retention of people who
work in US prisons and jails.

State corrections directors are committed to running facilities that: a) protect the public; b)
provide healthy and safe conditions for the staff and people incarcerated in these institutions;
and c) prepare people for success when they return to the community. When systems are
short-staffed, it is especially difficult to deliver on these goals. Many systems are struggling with
high vacancy rates, which means correctional leaders must mandate overtime. This, in turn, can
contribute to burnout and staff turnover, exacerbating staffing shortages.

Last year, the Correctional Leaders Association (CLA), whose members administer correctional
agencies responsible for more than 400,000 employees and 8 million people under correctional
supervision, convened a 50-state summit in Washington, D.C. among its members to focus on
issues concerning corrections workforce issues. In advance of that meeting, CLA surveyed its
membership.

Among the findings from the survey of directors of the 50 state departments of correction and
the largest county jail systems: Virtually every correctional leader said that workforce issues
(e.g., vacancy rates, retention rates, and staff morale) are their top priority. One out of five
directors agreed with this statement: “Our workforce challenges have become so acute we
have engaged — or are seriously considering engaging — the National Guard.” Although prison
closures have been common in states across the United States over the past 10 years, most

CLA Headquarters PO Box 102 lona, Idaho 83427
Pheone 208-557-8264
www.correctionalleaders.com
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directors anticipate the size of their prison population remaining steady or growing in the years
ahead, putting additional pressure on their staffing challenges.

Thanks in part to the advocacy of CLA members, significant pay raises have been secured for
correctional staff in virtually every state. But, recognizing that pay raises alone will not resolve
their recruitment and retention challenges, corrections leaders everywhere are pursuing
additional efforts: launching aggressive, targeted recruitment campaigns, using data to
understand where their retention challenges are most acute; experimenting with technology to
increase efficiency, piloting new approaches to working with incarcerated populations, which
draw on successes of other countries, such as Norway; providing programs designed to improve
staff wellness; and more.

CLA appreciates recent steps made by the Bureau of Justice Assistance (BJA) to help our field
navigate these issues. As a result of a grant from BJA, CLA is partnering with the Keystone
Restituere Justice Center, One Voice United, and Just Leadership USA, and other groups to
highlight promising practices, develop tools, and develop new approaches that increase the
health and safety of our corrections systems. We expect to distill best practices and illuminate
the complex issues that gave rise to the workforce shortage and would be happy to share the
findings with this Committee.

We welcome efforts by Congress to build on our momentum and greatly appreciate you
bringing attention to the challenging job that corrections professionals do every day. We wish
to share the following truisms about this issue. First, unlike the staffing shortages experienced
in policing, education, and health, the public knows very little about the vital services provided
by corrections and our workforce challenges. Second, despite the urgency of this problem,
there is surprisingly little data regarding workforce trends in corrections, especially when
compared to other public sector workforces, such as police officers, teachers, or nurses. Third,
very little knowledge exists demonstrating what strategies are most effective in providing
working and living conditions that increase retention rates. In light of this, CLAe makes the
following recommendations to Congress:

1. Continue to raise awareness and increase visibility of the correctional staffing crisis.
Correctional staffing issues should be treated with the same gravitas as workforce issues
in health, policing and education.

CLA Headquarters PO Box 102 lona, Idaho 83427
Pheone 208-557-8264
www.correctionalleaders.com
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2. Assist with collecting and analyzing data across 50 states, so that we better understand
trends in the correctional workforce and to ensure that the same sophistication applied
to other public sector professions is applied to this challenge.

3. Provide seed funding to test and evaluate new approaches to recruitment, on-boarding,

training, and uses of technology, which will help states replicate new approaches and
accelerate innovation.

Thank you again for the steps you and your colleagues are taking to support our efforts to
ensure the health and safety of all people our systems touch. CLA stands ready to assist
Congress in addressing the correctional workforce challenge.

Sincerely yours,

Executive Director

CLA Headquarters PO Box 102 lona, Idaho 83427
Pheone 208-557-8264
www.correctionalleaders.com
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February 28, 2024

Chairman Cory Booker

Ranking Member Tom Cotton

U.S. Senate Committee on the Judiciary

Subcommittee on Criminal Justice and Counterterrorism

226 Dirksen Senate Office Building, Washington D.C. 20515

Dear Chairman Booker. Ranking Member Cotton, and Members of the Subcommittee:

My name is MaKayla Mount, and I am a 17-year-old senior at Hewitt Trussville High School in
Trussville, Alabama. I am writing in hopes that my family’s pain at losing my father to uncontrolled
violence in an Alabama prison will help this committee understand the suffering experienced by thousands
of Americans with incarcerated loved ones. In Alabama alone, 325 people died in state prisons in 2023.
My father, Christopher Mount, who was 44 vears old, was one of them. He was murdered while in a
protective custody cell, This is my story,

“Chris is dead. He's been murdered,” | heard my mother say, as she wailed in pain while on the phone
with my grandmother. She didn’t know I was listening. I dropped to my knees and had no feeling
throughout my body. How could my dad be dead? That day, May 16, 2023, I experienced the worst pain
of my short life, the kind of pain that feels like a punch to the gut. After [ began to pull myself together all
I could ask was: What happened to my daddy?

We met with a detective later that week, but he talked in loops and avoided telling us the truth. 1 was left
with no answers, other than, “Your dad was in a fight. Got strangled and we re so sorry.” In reality, my
father was stomped on while laying down in a prison bunk, struck while vulnerable. The fight that killed
him could have been stopped if the Alabama correctional officer, who was supposed to be watching the
suicide cell, where my father and his killer were being kept, would have done their job.

Where was the officer? In the lobby chatting, according to what we leamed from other incarcerated men
there, all while my father was being beaten to death because he was snoring. Those other incarcerated men
told us one officer later watched and laughed, another just walked by, saw my father’s lifeless body.
assumed it was “another overdose” and brushed it off. I question the morality of these people. Even if it
was an overdose, it’s someone’s life in jeopardy. My father didn’t receive care until 13 minutes after the
altercation. He was pronounced dead on Sunday, May 14, 2023, and it took the prison two days to inform
our family of my father’s death.

One can only wonder what took place in that cell. I wonder as well. I suffer from night terrors now, and
three or four times a week I see my dad so vividly in my dreams. I see the man who killed my father,
William Lynn Smith, on top of my dad, and I watch as his life drains from him. My dad slowly tums over
and pleads to me for help. “Please MaKavla. Help me, I need vour help. Please don’t leave me,” my dad
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says to me in those dreams as I'm forcefully taken away by emplovees of Easterling Correctional Facility.
The prison is at 188 percent capacity; at least 3 other people died there the same month as my father.

The Alabama Department of Corrections doesn’t want the details of my dad’s death being released
publicly, and added to the large number of deaths last year. [ called Easterling Correctional Facility 27
times in May in an attempt to collect his property. I was always told “The guy you need to talk to isn’t
here today™ or “Call back tomorrow™ or “Try again later this week.” I still haven’t received any of his
belongings, including the letters | wrote to him throughout his incarceration.

My father and 1 had big dreams. We dreamed of the day he would touch down in the real

world again and come home to us, and we always talked about me graduating and breaking the
generational curse that I was bom into. That man gave the best advice, words meant especially for me and
what I needed to hear to keep me going. He never wanted me to give up and was so excited to see me
walk at graduation, to become a mom and all of life’s achievements. No matter what, he was always proud
of me, but all was all taken away from the both of us at the hands of another man. In reality, it was the
Alabama Department of Corrections that took him from us. Mine and my father’s biggest dreams will
never come true. He will never come home to me or my mother, his true love for more than 18 vears.

I now feel as if I have nothing to look forward to. I have not given up on those dreams, but my dreams feel
empty now because a big part of them isn’t here to watch them come true. So much was taken from our
family. The little girl who would pray every night to watch over her daddy and keep him safe is in pain.
The preteen who wrote letters to her dad every day is in pain. The girl 1 am today is in pain. It’s been nine
months since his death, and I will never understand the Alabama Department of Corrections and the lack
of accountability at a massive state agency that is supposed to provide law enforcement and public safety.

Thank vou for yvour work to address the uncontrolled violence in America’s prisons and hopefully prevent
future families of incarcerated people from experiencing what my family and so many others in Alabama
experience.

Sincerely,

MaKayla Mount
Trussville, Alabama
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Be-Entry Providers

AMiRACLEASURE

Changing Lives Ore Person, One Family at a Time.

Marsha R. Curry-Nixon — Executive Director
Timothy F. White Jr.— Director of Operations Gregory Carter, Jr. — Director of Programs & Development
David Curry — Admin. Assistant/Notary Phylicia K. Carter — Community Integration Manager
“Our Mission is fo provide services and supports to individuals who are seeking to improve their quality of life for
th Ives and their families.”

February 28, 2024

The Honorable Cory Booker

Chairman

Subcommittee on Criminal Justice and Counterterrorism
Senate Committee on the Judiciary

224 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Booker:

Thank you for inviting me to submit a letter on the topic of “The Nation’s Correctional Staffing Crisis:
Assessing the Toll on Correctional Officers and Incarcerated Persons.” 1 am the Founder and Executive
Director of Amiracledsure, Inc., a ministry that provides reentry support services to people reentering society
after incarceration. I also sit on the Executive Committee of the Council of State Governments Justice Center
(CSGICY's Advisory Board. CSGIC is a national nonprofit, nonpartisan organization that serves state officials
in all three branches of government and uses policy and research expertise to develop strategies for increasing
public safety and strengthening communities. My work in both capacities is guided by my decades of
experience in mentoring reentering individuals, along with my own lived experience as a formerly incarcerated
person.

As you know, our nation’s correctional facilities have been facing major challenges around recruiting and
retaining staff for several reasons. For one, correctional officers face a higher risk of injury on the job compared
to other professions. In 2011, 544 per every 10,000 correctional officers faced a work-related injury or illness
that was serious enough to require an absence from work, ranking the job third for highest rate of nonfatal
work injuries after police officers and security guards.' Additionally, correctional officers undergo severe
stress, with studies finding that as many as 35 percent of correctional officers report high stress levels.?

These high-injury and high-stress working conditions can create a damaging cycle: the physical and mental
toll to correctional officers can deter individuals from joining the correctional workforce, which only creates
more difficult conditions for current officers, with higher ratios between officers and incarcerated people and
higher turnover rates.’ Many states are also seeing low unemployment rates, which has shrunk the labor pool
and placed some corrections departments on the losing end of a battle to offer competitive pay and benefits.*

The impacts of the correctional staffing crisis are far and wide, with both correctional professionals and
incarcerated people being adversely affected. First, staffing shortages can exacerbate alarming conditions of

T Ferdik, F. V., & Smith, H. P. (2017). Carrectional officer safety and wellnexy literature synthesis, National Institute of Justice.

hitps: www ojp.gov/ pdffiles 1 nij 250484 pdf’

2 Ihid.

2 Ibid.

4 Cameron, P. (2023, August 1). Wisconsin jail staffing lowest in 15 years. heve 's why it matters. The Cap Times.

Bittps: il mes, com news g Vi an-jail-stafling-l tein= | S-years-l hy-it-matters/article_e056e850-6834-5230-96

OflcebBeToe2 himl



366

Be-Entry Providers
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hanging Lives Ore Person, One Family at a Time.

Marsha R. Curry-Nixon — Executive Director
Timothy F. White Jr.— Director of Operations Gregory Carter, Jr. — Director of Programs & Development
David Curry — Admin. Assistant/Notary Phylicia K. Carter — Community Integration Manager
“Our Mission is fo provide services and supports to individuals who are seeking to improve their quality of life for

fl and their families.”

confinement. When [ was incarcerated in Muncy State Correctional Facility in upstate Pennsylvania, there was
no air conditioning, and the heat was unbearable, During times of extreme heat, staffing shortages in some
facilities worsened these conditions through slowing the delivery of ice and water to cells without air
conditioning, as well as delaying the transfer of people under heat stress to air-conditioned areas.’

Correctional staffing shortages can also reduce the number and quality of services and programs available to
incarcerated people, as some facilities reassign programming staff as needed to fill shortages.® Correctional
officers already face the difficult task of keeping facilities safe and secure while balancing the wide variation
in security levels, physical and mental health issues, and substance abuse issues of each incarcerated person.
When correctional facilities are inadequately staffed, officers lack the resources to make placements and
housing assignments based on risk and rehabilitation needs, let alone provide enough programming to keep
each person occupied during their period of incarceration.” Adequate programming and targeted services must
be a priority for our correctional facilities. As a mother who gave birth to my son in prison, | understand
firsthand the necessity of providing much-needed services and care for pregnant women, new mothers, and
every incarcerated individual’s specific needs.

Furthermore, the programming and mentoring that 1 received while in prison was vital to my healing and
transformation. While the guidance and direction I received inspired me to provide mentoring and reentry
support services for other people with similar life experiences, 1 also recognized there was a dearth of services
for the incarcerated and formerly incarcerated. My organization, Amiracledsure, provides services to people
reentering their communities, including mentoring prevention programs, programs providing appropriate
clothing and grooming for people reentering the workforce, housing financial assistance, transitional living
support, family reunification support groups, cognitive behavioral intervention support groups, peer support
groups, and after school programs. Through our reentry programs and services, | have seen countless lives
restored, families reunited, and communities made safer—indicating the deep need and importance for
adequate staffing, and in turn, adequate programming in our correctional facilities.

In response to the nationwide staffing crisis, states are responding creatively to address staffing shortages.
Some are now recruiting through social media, walk-in hiring events, television, radio, and direct mail
advertising,* Others are focusing on providing wellness and mental health services for correctional officers,
including peer counseling and in-house therapy, or providing tuition assistance and covering training costs.”

Congress can take steps to address the understaffing of jails and prisons by supporting these innovative state
efforts to manage the shortage crisis, as well as reauthorizing and ensuring robust funding for strong reentry
programs that Congress has invested in, including the Second Chance Act. With your support, states, localities,

" Mmlpmm:r.\'. I}. (2023, Jum: ). Prison .\'.rqy‘.\'?mm:g«-.v take toll an guards, incarcerated peaple, Stateline. hitps:/'stateline. org 2022/0926/prison-stafl-
1
i

peopl
& Toomer, L. (2024, January 22). Basic inmate needs go unmet due to my?’dm.rﬂge i Colorado prisens, report says. Colorado Newsline.
hitps:/coloradonewsline.com 2024 01/22 inmate-needs t-col F 5

7 Ellison, J. M., & Gainey, R. (2020, An opportunity model of safety risks among jail officers. Jowrmal of Criminal Justice, 66, 101632
'lltpﬁ. doi.org/ 101016/ jerimjus. 2019, 101632

LT 1 Staff (2023, N by 22) Phato of the week: Wis. Doc gmdmmnm- d-m quu Corrections|.
hitps://wwaw 1.com training articles photo-of-th 1 I- 4gPSyNIBciBDNpho
9 Barrett, K., & Greene, R (2023, July IU) .\m‘lmg the pmM-nr r.y"mm\rsrqﬁ'm{mr." and Prisors, Rr.un.c] ifty. hitps:/‘www. route-
fifty.com ‘workforee 2023/07 sol ving-p d-jails-and-prisons 388128/
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and organizations can work together nationwide to create strong solutions for the correctional staffing crisis
—ensuring that system-impacted people, comrectional professionals, and communities across the country
can have healthier and safer outcomes.

Thank you for your leadership on this important issue, and please do not hesitate to contact me if you have any
questions.

Sincerely,
Wlanaka £ CIJA?M%}:,

Marsha R. Curry-Nixon, BS, MHS
Founder and Executive Director, Amiracledsure, Inc.
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Major County Sheriffs of America

www. mesheriffs.com

February 27, 2024

The Honorable Cory Booker The Honorable Tom Cotton

Chaimman Ranking Member

Subcommittee on Criminal Justice & Subcommittee on Criminal Justice &
Counterierrorism Counterterrorism

Senate Judiciary Commitiee Senate Judiciary Committee

Washington, DC 20510 Washington, DC 20510

Dear Chairman Booker and Ranking Member Cotton:

We write to you on behalf of the Major County Sheriffs of America (MCSA), which represents the largest Sheriff's Offices
in the country and over 130 million citizens who they serve in their jurisdictions. We appreciate the Senate Judiciary
Committee’s Subcommittee on Criminal Justice & Counterterrorism will hold a hearing on: “The Nation's Comectional
Staffing Crisis: Assessing the Toll on Correctional Officers and Incarcerated Persons.”

We encourage you to consider the following priority areas as vou review efforts to recruit and retain qualified officers who
can provide the necessary support to those who come into contact with the criminal justice system:

Recruitment & Retention

MCSA encourages Congress o pncnlm: legislation to suppon rccn.ulmcnl and retention of law enforcement in all arcas.
including patrol, ¢ ions, investigations, and il i These proposals should incentivize
individuals of all backgrounds 1o appI\ for job opponumllcs through new offerings, such as davcare, educational
opportunities, and flexible scheduling.

n

-, there is a pressing need for experienced individuals 1o address complex criminogenic, chronic care, and
behavioral health needs of inmates. Support for the recruitment and retention of reentry navigators, recovery coaches, and
mental health clinicians working in law enforcement agencies would be a meaningful contribution to the field.

Officer Wellness
Our personnel must be supported with high quality programming and tools to help them cope with the extreme stresses

placed on them in the normal course oflhcirjobs Lawmakers should provide resources for effective officer safety and
wellness, including mental Imlth services and peer counseling among law enforcement to train officers to help their

coll with stressful si

Congress should prioritize correctional officer well as they face unique 1o their working environment. We

encourage lawmakers to improve data collection and analysis of correctional officer suicide and bumout and to review
idelines for the of correctional officer burnout.

Training

Congress should provide resources for law enforcement agencies to provide high quality scenario-based training (o enhance
officers’ ability to safely interact with the individuals they serve.
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Mental Health/Sub Use Tr

Increasing numbers of people suffering with mental illness and substance use disorders are coming into contact with the
criminal justice system, which has stressed our ability to meet the needs of those in crisis, Additional resources are
necessary to provide effective treatment for these individuals,

We encourage Congress 1o quickly take up and pass the Supporting Treatment and Recovery Over Narcotics for Growih,
Empowerment, and Rehabilitation Act, which will reauthorize the Residential Substance Abuse Treatment for State
Prisoners (RSAT) state formula grant program to support states and local governments in offering treatment to adults in
prison and jail with a substance use disorder. The legislation includes important updates to the program, including allowing
grantees 10 use RSAT funds to offer treatment to individuals pre-trial, ensuring continuity of care and access to medication
assisted treatment after release. and assisting prisons and jails meet contemporary standards of medical care for substance
use disorders.

MCSA also supports improvements in community behavioral health resources, especially those directed at greater upstream
prevention that can divert individuals away from the criminal justice system and into treatment. Furthermore, MCSA
supperts the delivery of high-quality healthcare and for those 1y ill and/or su e-addicted i who
must remain incarcerated due to the severity of the cames of which they have been charged or convicted.

Access to Federal Health Benefits

MCSA urges Congress to pass legislation to amend the Medicaid Inmate Exclusion Policy (MIEP) to improve care
coordination and provide continued access to federal health benefits for eligible individuals in local jails.

The Due Process Continuity of Care Act would allow pre-trial detainees to receive Medicaid benefits at the option of the
state and provide planning grant dollars to states for implementation. The Reentry At would allow for Medicaid payment
for medical services furnished to incarcerated individuals during the 30-day period preceding an individual's release.

Passage of this legislation would allow for improved care, lower costs to taxpayers, decreased crime, reduced recidivism,
improved public safety, and better outcomes for the overall health of our residents.

Reentry

MUCSA supports Second Chance Act programs, which promote evidence-based practices, specifically targeting reentry
programs to aid individuals with more effectively reintegrating into society and reducing the potential of return to the
criminal justice system in the future. Part of this process is ensuring that adequate substance use disorder treatment services
and career training for employment opportunities are available as part of the continuum of care post-release for incarcerated
individuals,

MCSA stands ready to provide technical feedback on proposals to reauthorize the Second Chance Aet.
‘We appreciate the Senate Judiciary's Subcommittee on Criminal Justice and Counterterrorism focusing on this important

issue and we look forward to continuing to serve as a resource. Should you need any further information or have any
questions, please do not hesitate to contact us.

Sincerely.
Slllcrift‘ Bill Brown Megan E. Noland
Santa Barbara County Sherifl”s Office Executive Director

MCSA President Major County Sheriffs of America (MCSA)
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Dear Chair Booker and Ranking Member Cotton:

On behalf of the Southern Poverty Law Center, we write to provide our insights for your hearing
on “The Nation’s Correctional Staffing Crisis: Assessing the Toll on Correctional Officers and
Incarcerated Persons.” We appreciate this opportunity to share our expertise in this area and ask
that this statement be included as part of the official hearing record.

The SPLC is a nonprofit advocacy organization working to serve as a catalyst for racial justice in
the South and beyond. We work to dismantle white supremacy, strengthen intersectional
movements, and advance the human rights of all people. We have deep expertise in the jail and
prison systems in our five-state region, which includes Alabama, Florida, Georgia, Louisiana and
Mississippi, through extensive litigation addressing prison conditions. Relatedly, the SPL.C Action
Fund advocates for laws and policies that would reduce reliance on mass incarceration while
creating stronger and safer communities.

The crisis of correctional officer staffing shortages in many state prison systems, including those
in the Deep South, eclipses that experienced by the federal Bureau of Prisons, and is a major
contributor to high levels of preventable deaths. These deaths are caused not only by excessive
violence, but also by the failure of prison systems to provide vital medical and mental health care,
as well as basic safety measures, for incarcerated people. We offer the following details concerning
the crises in two of our states, Alabama and Mississippi, to illustrate the devasting impact of
continuing to operate grossly overcrowded prisons that are grossly understaffed.

Alabama
SPLC represents the plaintiff class of people with serious mental health needs in Alabama prisons.

In 2017, the U.S District Court for the Middle District of Alabama found Alabama Department of
Corrections (ADOC) officials liable for sweeping failures to provide minimally adequate mental
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health care in a system it deemed “horrendously inadequate”! The court further found that
“persistent and severe shortages of mental-health staff and correctional staff, combined with
chronic and significant overcrowding, are the overarching issues” permeating each of the mental
health care failures it identified.? The severe shortage of correctional officers, the court concluded,
was a key factor in the prison system’s failure to provide mental health counseling and psychiatric
services to incarcerated people, as well as to provide the necessary oversight to prevent self-
inflicted injuries and deaths by suicide. As the court explained, correctional staffing shortages
inhibit delivery of adequate care by preventing incarcerated people from being able to access
appointments with providers, hinders supervision of mentally ill people, diminishes officers’
ability to identify and refer potentially people needing treatment,® and directly impacts mental
health” in that "[t]he combination of overcrowding and understaffing leads to an increased level
of violence.”* The court also found that inadequate monitoring of people held in segregation
contributes to "a vicious cycle of isolation, inadequate treatment, and decompensation."® Perhaps
most tragically, the Court decried a “skyrocketing suicide rate™ that it attributed in large part to
the lack of correctional staffing in ADOC’s badly overcrowded facilities.”

In 2021, the Braggs Court issued an omnibus remedial order.® Despite the Court’s efforts during
the preceding four years to cause ADOC officials to urgently address the correctional officer
shortage, it found the dire “deficiency in correctional staff [] nearly unchanged in its severity and
impact” since the 2017 liability order® Citing the testimony of ADOC’s own experts, the Court’s
opinion noted that ADOC had filled “less than half of the mandatory and essential positions” that
would be minimally necessary to safely operate facilities.'!® Continuing to progress at the same
rate, the Court opined, would put ADOC “on track to achieve sufficient staffing to safely conduct
normal operations sometime in mid-2037.71!

The Court also found that “understaffing continues to impede the provision of adequate mental-
health care throughout the ADOC system.!? Noting that at least 27 more incarcerated people had
died by suicide in ADOC facilities since the liability trial, the court stated that “the common thread
among these tragedies is ADOC’s lack of correctional staff”!?

! Braggs v. Dunn, 257 F.Supp.3" 1171, 1267 (M.D. Ala. 2017).
2Id. at 1268.

3 Id. at 1200-04, 1258.

4 1d. at 1200,

Id. at 1243445,

5 Id. at 1261.

"Id

8 Braggsv. Dunn, 562 F. Supp. 3d 1178 (M.D. Ala. 2021).
7 Id. at 1192,

19 7d. at 1224,

1 rd.

12 1d. at 1214,

3 7d. at 1192,
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[A]s at the time of the liability trial and opinion, the lack of correctional staff
undermines the department's ability to meet the mental-health needs of its prisoners in
numerous, insidious ways. Prisoners do not receive adequate treatment and out-of-cell
time because of insufficient security staff to supervise these activities. They are robbed
of opportunities for confidential counseling sessions because there are too few staff to
escort them to treatment, forcing providers to hold sessions cell-side. They
decompensate, unmonitored, in restrictive housing units, and they are left to fend for
themselves in the culture of violence, easy access to drugs, and extortion that has taken
root in ADOC facilities in the absence of an adequate security presence. The resulting
sky-high rates of suicidality divert scarce mental-health resources from treatment
provision to crisis management, exacerbating the deficiencies in care."

In April 2019, the U.S. Department of Justice issued a report of its CRIPA investigation of
Alabama’s prisons for men, in which it concluded there was reasonable cause to believe ADOC
was violating the constitutional rights of incarcerated people by failing to protect them from
violence and sexual abuse and failing to provide safe conditions overall.!* DOJ identified severe
overcrowding — a statewide occupancy rate of 182% of capacity at the relevant major facilities and
rates as high as 320%'° - and “an egregious level” of correctional officer understaffing as critical
factors.'” It cited an overall staffing rate of fewer than half of the authorized correctional officer
positions, with three prisons operating with fewer than 20% of those positions filled and four others
under 30%.'® The report quotes a former ADOC warden who stated that “the convicts are in
extreme danger and the correctional officers working there are in extreme danger.”"?

In 2020, DOIJ filed a lawsuit against the State of Alabama and ADOC over its failures to prevent
violence and sexual abuse and to provide safe conditions of confinement. DOJ cited two major
factors contributing to these failures: overcrowding and the “dangerously low level of security
staffing,”® drawing “a direct correlation between the shortage of correctional officers in
Alabama’s prisons for men and the violence, sexual abuse, and death.™!

In a long overdue effort to address its chronic shortage of correctional officers, ADOC announced
substantial pay increases in March of 20237

1. INCREASE IN STARTING SALARY FOR CORRECTIONAL OFFICER
TRAINEES

1
1% hutps://www justice. povicrt/case-document/file/ 114997 1/download

9 0d. a8,

d a9,

'8 1d. 9-10.

19 1d. at 10.

2 Complaint at 48.

U 1d. at para. 49,

2 ADOC Commissioner Announces Pav Increases for Correctional Officers, ADOC, March 7, 2023,




373

Honorable Cory Booker, Chair
Honorable Tom Cotton, Ranking Member
March 6, 2024

Page 4

$55,855 at MAXIMUM SECURITY FACILITIES
$53,245 at MEDIUM SECURITY FACILITIES
$50,712 at WORK RELEASE / COMMUNITY WORK CENTERS

2. PAY GRADE/SALARY INCREASES FOR CURRENT CORRECTIONAL
OFFICERS The new pay grades will allow additional steps for pay progression.

Unfortunately, the pay raises have so far brought only very modest improvements in staffing.
Salaries at the federal Bureau of Prisons remain higher, and the violence in ADOC facilities
remains extremely high.

Despite the immense harms being imposed on both incarcerated people and correctional staff in
ADOC facilities by the combination of extreme overcrowding and extreme understaffing, and its
longstanding inability to adequately address the latter problem, Alabama stubbornly refuses to take
reasonable steps to address the former. Since the current chairperson of Alabama’s parole board
was appointed in October 2019, parole hearings and parole grants have all but stopped. In fiscal
year 2022, the board granted parole to just 409 people while denying parole to nearly 3,600 others,
continuing a precipitous decline:?

Year Grant Rate
2019 31%
2020 20%
2021 15%
2022 10%

In 2023, a report from the ACLU of Alabama found that the rate had again declined, to just 7%.%*
These low rates fly in the face of the recommendations of the board’s own staff, which typically
recommends parole for many more people deemed to be low risk. Many of those denied parole are
on “work release,” meaning they are not seen as a risk to themselves or others and are permitted
to leave ADOC facilities to go to jobs in places like fast food restaurants and manufacturing
facilities.>* Many others are elderly and/or disabled *¢

2 Source: Alabama Bureau of Pardons and Paroles. Monthly Statistical Reports.

 Parple Watch Report, ACLU Alabama, Summer 2023, at 8.

= Jd at 18,

% Hopeless: Parole Denial for Alabama Woman With Terminal Hllness Highlights Injustice, Southern Poverty Law
Center. April 7, 2023.
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Mississippi

In late 2019, violence erupted at several Mississippi prisons, resulting in riots and several
deaths.?” The violence and deaths continued in 2020. Disability Rights Mississippi, *® through its
access authority, increased monitoring at several facilities. In January 2021, following months of
extensive monitoring and investigations, DRMS released a special report, Cruel and Unusual
Punishment in Mississippi Prisons: A Tale of Abuse, Discrimination & Undue Death Sentences.

The report attributed the Mississippi Department of Corrections’ (MDOC) problems to several
systemic issues, including the inadequate staffing of correctional officers. Specifically:

* At the time of the report, Mississippi had over 19,000 people in custody. At “almost every
MDOC facility, the staff’s vacancy rate is just short of 50%. Mississippi officials have
known and commented on the astronomical ratio of [incarcerated people] to correctional
officers in MDOC facilities. The staff’s high vacancy rate and correctional officer shortage
presents many issues in regard to the facility’s security.”

e “Many believe that the shortage is attributed to the low starting salary of correctional
officers, which is under $25,000 a year compared to a national average of $32,000
annually.”

e In 2020, the MDOC acknowledged that “it needed, at minimum, 500 officers to continue
to fulfill its public safety mission, provide court-ordered programs and expand its re-entry
efforts.”

e Incarcerated people are not receiving vocational programs, mental health counseling,
alcohol and drug treatment programs, social services, educational programs, religious
services, recreational services, and psychological and psychiatric services because of
inadequate staffing.

Id. at 4. The MDOC staffing shortage extends to medical providers, leading “to a host of
predictable problems with the delivery of medical care, including delays, failures to diagnose and

" Joseph NelT and Alysia Santo, Mississippi Prison Killings: Five Factors Behind the Deadly Violence, THE
MARSHALL PROJECT (Jan. 8, 2020), https://www.themarshallproject.org/2020/01/08/mississippi-prison-killings-five-
factors-behind-the-deadlv-violence. In 2019, “between 44 and 50 percent of the jobs were vacant at the state’s three
big publicly run prisons.” fd. Mississippi’s “low pay and tough work environment have led to high staff turnover,
resulting in inexperienced workers poorly equipped to manage prisons in a volatile setting.” The prolonged
understaffing has eroded public safety, exhausted and demoralized corrections officers, reduced programs and family
visits, and led 1o lockdowns, where people are kept in cells for “almost 24 hours per day. Lockdowns can go on for
months at a time, ratcheting up tensions among prisoners.” Jd,

* Disability Rights Mississippi is the (DRMS) is the federally mandated protection and advocacy (P&A) agency for
the state of Mississippi. DRMS has “extensive access authority . . . to investigate incidents of abuse and neglect, and
to monitor service providers and facilities that care for Mississippians with disabilities, including care homes,
medical facilitics, and prisons,” hitp://www.drms ms/about,
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treat, failures to follow-up, errors, and incomplete decisions to not treat seriously ill [people].” /d.
at 5.

The United States Department of Justice’s two-year CRIPA investigation into the conditions at the
Mississippi State Penitentiary (Parchman)® bolsters DRMS’ findings and provide a critical
example of the severity of Mississippi’s correctional staffing erisis. In April 2022, the DOJ
released Investigation of the Mississippi State Penitentiary (Parchman),*® a 59-page findings letter
about its investigation. The DOJ concluded that the conditions at Parchman violated the Eighth
and Fourteenth Amendments, and it provided notice of three conditions that violated the
constitutional rights of incarcerated people at Parchman. One of those conditions—the MDOC’s
failure to protect incarcerated people from violence at the hands of other incarcerated people—?'is
because of inadequate staffing, cursory investigate practices, and deficient contraband controls. /d.
at 2.

The DOJ found that the “problems at Parchman are severe, systemic, and exacerbated by serious
deficiencies in staffing and supervision. MDOC has been on notice of these deficiencies for years
and failed to take reasonable measures to address the violations, due in part to non-functional
accountability or quality assurance measures.” [ at 2, 7-8.

“Years of MDOC’s deliberate indifference has resulted in serious harm and a substantial risk of
serious harm to persons confined at Parchman,” including: “unlivable and unsanitary conditions
throughout Parchman; violent murders and suicides on the rise; staffing plummeting to dangerous
levels; and mounting concerns that gangs were filling the void left by inadequate staff presence
and gaining increasing control of Parchman through extortion and violence.” /d. at 3. The DOJ
also found correctional staff was “utterly overwhelmed” and “ultimately unable to adequately
respond to fighting and significant injuries in multiple buildings” during a riot at Parchman. /d.
MDOC’s staffing crisis and lack of supervision “essentially leaves individuals incarcerated at
Parchman on their own,” and subjects them to “serious harm and an unreasonable risk of serious
harm through grossly insufficient levels of security staff that result in lack of supervision and
control.” /d. at 8.

* The DOJ’s investigation includes three other MDOC facilities: Southern Mississippi Correctional Institute;
Central Mississippi Correctional Facility: and Wilkinson County Correctional Facility, Those investigations
continue.

 hitps:/fwww justice gov/opa/prijustice-depariment-finds-conditions-mississippi-state-penitentiary-violate-
constitution.

31 The DOJ's other findings are: the MDOC s failure to meet the serious mental health needs of incarcerated people.
in part because of too few qualified mental health staff; and its failure to take adequate suicide prevention measures.
This summary is limited to correctional staffing issues.
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Despite recruitment efforts, Parchman has operated with
half of the needed staff since 2018. /d. at 9. The staff
vacancy rate is rising and resulting in the MDOC’s failure
to staff critical positions, ensure basic security, and maintain

Mississippi State Penitentiary

Staff Vacancy Rate

i . X All Positions Vacancy Rate
a presence inside dorms and housing units. /d. at 10. February 2018 B%
February 2019 38.9%

The lack of visibility “prevents adequate supervision from
outside the units, staff’s general fear and willingness to enter
the units, delays in response to critical incidents occurring
on the housing units, and—incredibly—that incarcerated
persons seemingly believe it is necessary to contact people

February 2020

47.0%

Security Positions*

Vacancy Rate

February 2018 47.5%
outside the facility to get help.” Id. at 11. Violence, February 2019 15.4%
homicides, and an “authority vacuum” have occurred February 2020 53.5%
because of the lack of supervision and staff fears. “Even
when staff’ do observe an assault or emergency issue, the
lack of available staff prevents from MDOC from [Correctional Officers |Vacancy Rate
responding effectively to critical incidents of harm.” /d. at February 2018 17.6%
11-12. February 2019 43.2%
February 2020 52.9%)|

The department recommended minimal remedial
measures that the MDOC should implement. The
first measure, “Protection from Harm,” focuses on

DOJ's MSP Staff Vacancy Rote Table

correctional staffing. /d. at 51-54. The DOJ’s numerous recommendations include:

¢ conducting a staffing study and ensuring that correctional staffing and supervision
are appropriate to adequately supervise incarcerated people;

e contacting the National Institute of Corrections to discuss strategies and timeframes
for increasing the number of officers and supervisors;

» properly screening, testing, hiring, and training officers, and determining how many
are needed and assigned based on current vacancy rates;

¢ establishing competitive base salaries and benefits packages for officers;

e tracking turnover and reasons for departure annually, including cross-tabulating
demographic data;

e improving opportunities for incarcerated people to participate in programming to
reduce violence and abuse because of idle time;
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e adequately supervising housing units and common areas, and ensuring frequent,
irregularly timed security rounds; and

e identifying and increasing security, surveillance, and screening, and deploying
resources to staff.

Id. at 51-53.

One final note: the MDOC’s correctional staffing crisis and long-troubled system is part of
Mississippi’s broader incarceration crisis. In 2022, Mississippi ousted Louisiana for the highest
imprisonment rate in the country *? From 1980 to 2022, Mississippi’s prison population grew 396
percent because it implemented modest reforms that had short-lived gains or failed to fully
implement reforms that could substantially reduce its incarcerated population.®
According to Prison Policy Initiative, “Black and et e P S R e
Hispanic people are overrepresented in the T |

incarcerated population . . . " Two-thirds of
incarcerated people in Mississippi are serving
sentences of at least 10 years, but the parole grant

rate has dramatically declined despite the passage of
legislation that expanded parole eligibility.* In
December 2022, Mississippi Today reported that

“Mississippi—the world’s leader in imprisoning
people—will soon skyrocket past its capacity to hold
them all,” and that “Eldon Vail, an inspector of
Mississippi prisons in recent years, called the
alarming rate ‘pouring gasoline on top of a fire that is already raging.

136

2 Jerry Mitchell, Foolishly sticking with failed system': Mississippi leads the world in mass incarceration,
CI ARION LEDGER (Aug. 13, 2022), https:/f'www.clarionledger.com/storv/news/2022/08/13 /mississippi-has-more-
apita-than-any -state-nation/103 1 7601002/, FWD.us., High Cost, Low Return: Mississippi s Ongoing
Incarceration Ci (Nov. 2, 2022), https:/fwww. fwd us/news/mississippis-ongoing-incarceration-crisis/, FWD.us
reports that Mississippi hands down thousands of new felony convictions annually, and these convictions have
“hidden conseq es such as excessive fines and fees, bans on employment, and the loss of voting rights.
According to one method of estimation, over 182,000 state residents (1 in 13) have a felony conviction. Felony
convictions disproportionately affect Black people—1 in 7 Black Mississippians has a felony conviction.” /d.
* Id. Additionally, Mississippi’s jail incarceration rate is more than double the national average, /o The “vast
majority” of people jailed pretrial are charged with low-level misdemeanors and non-violent felonies, but they
cannot afford bail and remain detained for lengthy periods of time, Jd.
* PrISON POL™Y INITIATIVE, Mississippi profile, hips./’www prisonpolicy. org/profiles
3 FWD.us. supra note 3. One in five people in Mississippi’s prisons have drug convi
for drug offenses are 34 percent, or 15 months longer, than the national average. /d.
* Jerry Mitchell, Mississippi prisons may soon exreed capacity, Mlsslssll’P[ Tobay (Dec. 6, 2022),
hitps://mississippitoday.org/2022/12/06/mississ .

/MS himl.
ons. Jd. The state’s sentences




378

Honorable Cory Booker, Chair
Honorable Tom Cotton, Ranking Member
March 6, 2024

Page 9

Mississippi’s incarceration crisis is fueled by its harsh and racially discriminatory laws, policies,
and failed approach to crime, public safety, and reform. As one journalist opined, “[b]y locking
away thousands in decrepit prisons that become breeding grounds for violence, Mississippi
embodies the failure of mass incarceration — a criminal justice strategy experts have rightly
denounced as a holdover of slavery.”*’

In February 2024, the SPLC joined Wallace, et al. v. Mississippi Department of Corrections, et
al., a putative class action lawsuit challenging the Mississippi Department of Corrections’
(MDOC) failure to provide adequate medical care, mental health care, and disability
accommodations and services to people in the MDOC’s custody. SPLC’s interest in this case is
driven by Mississippi’s incarceration crisis—for example, several plaintiffs are being denied early
release programs or have had their incarceration extended in the MDOC’s horrific and inhumane
facilities because of the challenged issues and systemic conditions—and failure to release people
regardless of whether their convictions are violent or non-violent, or their medical, mental health,
educational, rehabilitative, and other needs could be better served in the community.

The twin crises of overcrowding and understaffing in prisons across the U.S. are inflicting
preventable despair, violence and death on incarcerated people on a daily basis. The U.S. should
lead by example. Vigorously addressing these problems in federal Bureau of Prisons facilities
through both improved recruiting and hiring practices and criminal legal system reforms that
reduce reliance on mass incarceration while focusing on community safety is an important step
that could ultimately provide a model for reform in the states. But unless and until such reforms
take hold, the federal government must step up its intervention in the maintenance of
unconstitutional, and deadly, conditions in state prisons. Congress should provide increased
resources to the Department of Justice to conduct CRIPA investigations and enforce constitutional
requirements, as well as to work with states through technical assistance and grant funding
programs that target improved staffing and reduction of overcrowding,

37 Ja'han Jones, Mississippi prison embodies the failure of mass incarceration. MSNBC (Apr. 21, 2022)
https:/fwww.msnbe.com/the-reidout/reidout-blog/parchiman-mississippi-doj-rcna2 5359 (noting that “Parchman has
repeatedly been compared to a slave plantation due to its inhumane conditions and high population of Black
people.”).
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Thank you for holding a hearing on this important issue. If you have questions about this statement
or need additional information, please contact Lisa Borden at lisa.borden(@splcenter.org.

Sincerely,

St Cot_
Sakira Cook

Federal Policy Director
Southern Poverty Law Center
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