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United States House Committee on

Ways & Means

FOR IMMEDIATE RELEASE CONTACT: 202-225-3625
September 13, 2024
No. TR-06

Chairman Jason Smith and Trade Subcommittee Chairman Adrian Smith
Announce Subcommittee Hearing on Protecting American Innovation by
Establishing and Enforcing Strong Digital Trade Rules

House Committee on Ways and Means Chairman Jason Smith (MO-08) and Trade
Subcommittee Chairman Adrian Smith (NE-03) announced today that the Subcommittee on
Trade will hold a hearing on the importance of U.S. leadership in establishing and enforcing
strong digital trade rules. The hearing will take place on Friday, September 20, 2024, at 9:00
AM in 1100 Longworth House Office Building.

Members of the public may view the hearing via live webcast available at
https://waysandmeans.house.gov. The webcast will not be available until the hearing starts.

In view of the limited time available to hear the witnesses, oral testimony at this hearing will be
from invited witnesses only. However, any individual or organization not scheduled for an oral
appearance may submit a written statement for consideration by the Committee and for inclusion
in the printed record of the hearing.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit written comments for the
hearing record can do so here: WMSubmission@mail.house.gov.

Please ATTACH your submission as a Microsoft Word document in compliance with the
formatting requirements listed below, by the close of business on Friday, October 4, 2024. For
questions, or if you encounter technical problems, please call (202) 225-3625.
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FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As
always, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission but reserves the right to format it
according to guidelines. Any submission provided to the Committee by a witness, any materials
submitted for the printed record, and any written comments in response to a request for written
comments must conform to the guidelines listed below. Any submission not in compliance with
these guidelines will not be printed but will be maintained in the Committee files for review and
use by the Committee.

All submissions and supplementary materials must be submitted in a single document via email,
provided in Word format and must not exceed a total of 10 pages. Please indicate the title of the
hearing as the subject line in your submission. Witnesses and submitters are advised that the
Committee relies on electronic submissions for printing the official hearing record.

All submissions must include a list of all clients, persons and/or organizations on whose behalf
the witness appears. The name, company, address, telephone, and fax numbers of each witness
must be included in the body of the email. Please exclude any personal identifiable information
in the attached submission.

Failure to follow the formatting requirements may result in the exclusion of a submission. All
submissions for the record are final.

ACCOMMODATIONS:

The Committee seeks to make its facilities accessible to persons with disabilities. If you require
accommodations, please call 202-225-3625 or request via email to
WMSubmission@mail.house.gov in advance of the event (four business days’ notice is
requested). Questions regarding accommodation needs in general (including availability of
Committee materials in alternative formats) may be directed to the Committee as noted above.

Note: All Committee advisories and news releases are available on the Committee website at
http://www.waysandmeans.house.gov/.
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PROTECTING AMERICAN INNOVATION BY
ESTABLISHING AND ENFORCING STRONG
DIGITAL TRADE RULES

FRIDAY, SEPTEMBER 20, 2024

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TRADE,
COMMITTEE ON WAYS AND MEANS,
Washington, DC.

The subcommittee met, pursuant to call, at 9:05 a.m., in Room
1100, Longworth House Office Building, Hon. Adrian Smith [chair-
man of the subcommittee] presiding.

Chairman SMITH. The subcommittee will come to order.

Thank you, Ranking Member Blumenauer, subcommittee mem-
bers, and our witnesses for being here today. I appreciate all of you
taking the time to discuss the need for U.S. leadership in estab-
lishing and enforcing strong digital trade rules.

Technology products are a crown jewel of American competitive-
ness. If our tech sector was its own country, its economy would be
the eighth largest in the world, larger than even Canada or Russia.
It employs 8.9 million Americans and pays 33 percent more than
other industries on average.

However, our status as an innovation powerhouse is under
threat. In recent years, our strategic and economic rivals have
sought to erode America’s competitive edge through a series of dis-
criminatory digital trade and tax measures targeting American
companies. There is no question this is contrary to our national in-
terest.

This is why I was so concerned last October when the Biden ad-
ministration announced it was no longer supporting core bipartisan
digital trade rules in negotiations at the World Trade Organization
and the Indo-Pacific.

A recent poll found 86 percent of American voters believe it is
important for the U.S. to lead in writing global rules for tech-
nology. Yet where we should be leading on technology rules, Amer-
ica is retreating. Where we should be arguing for our values in the
face of digital authoritarians, we are silent. And where we should
ge working with allies, we are leaving like-minded partners out to

ry.

Even more concerning, it has been almost a year since USTR an-
nounced this policy change. Yet the administration has gone radio
silent on what our digital trade policies should look like. Predict-
ably, WTO partners have moved on without the United States.
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At USTR’s insistence, digital trade is also off the table in ongoing
negotiations with Kenya, despite the chance to set a gold standard
with this important partner and developing nation.

At the same time, it seems like our administration is out to
lunch as foreign governments treat American companies like a
piggybank by imposing new digital services taxes. It is unaccept-
able. Canada, one of our closest trading partners, is now collecting
its DST with little response by the U.S. Government.

Make no mistake, the new USMCA dispute against Canada’s
DST is a positive step, but it is too little, too late. We should have
been ready to act immediately when Canada proceeded unilater-
ally, blatantly ignoring a series of warnings from Congress and our
executive branch.

Fecklessness on trade enforcement signals to foreign govern-
ments that aiming trade barriers at U.S. firms is fair game. Look
no further than the European Union, which continues its regu-
latory assault against American Enterprise. For example, under
the Digital Markets Act, six companies are designated for increased
regulation as, quote, “gatekeepers.” Five are American, one is Chi-
nese, and none are European. The Digital Services Act similarly
targets American innovators.

Yet the Biden administration has turned its head the other way
and, in some cases, has even sent agency officials to assist the EU
in implementing these laws. This sort of collusion to undermine
American companies is simply unacceptable. Discriminatory actions
against U.S. companies should be met with a firm response, not a
helping hand.

I will close with this: America needs to return to the table. We
need to get back to negotiating smart trade agreements that sup-
port our innovators; agreements with real teeth. Further, the U.S.
Government must have the will to enforce them. We need to make
sure foreign governments know discriminatory actions will be met
with a swift and decisive response from a government that sup-
ports its job creators.

I now recognize Ranking Member Blumenauer for his opening
statement.

Mr. BLUMENAUER. Thank you, Congressman Smith, for plan-
ning and organizing today’s hearings. I know it has been an incred-
ibly demanding work period with everything that is going on, and
I would like to thank our panelists for joining us in the waning
days of the fall session here.

In the interest of time, I will just briefly highlight a few topics
that we will hear about today.

I would like to start by commending the Biden-Harris adminis-
tration for their leadership role in the recent extension of the WTO
e-commerce moratorium. The United States was instrumental in
getting all WTO members to agree to the extension, and it was not,
I am told, an easy task. The e-commerce moratorium supports
American business growth and is critical to the digital economy.

Extending the e-commerce moratorium was a big priority for the
Ways and Means Committee. As the chairman mentioned, the dig-
ital economy is critically important to the United States. According
to the most recent data, as is mentioned, there is a tremendous
amount of value that is involved with this 10 percent of the GDP,
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and the digital economy grew at over 7 percent per year from 2017
to 2022.

The impressive growth for the digital economy has created new
opportunities for workers, for consumers, and business. The digital
economy has enabled entrepreneurs, like Dr. Walch, one of our
panelists, to start small businesses that operate globally. It has led
to the introduction of new technologies and platforms that have
helped to drive even more innovation, improve trade facilitation,
and further conservation efforts, and provide important access to
telemedicine. Today, the digital economy touches most industries,
whatever size.

But while the digital economy has created new opportunities and
transformed certain industries, it has raised significant modern
challenges. As Ambassador Tai has correctly noted, an increasingly
digital and digitized economy challenges every realm of our indi-
vidual and collective experience and requires careful consideration
of the regulatory approach.

On the one hand, we must create conditions for a company to in-
novate. And yet on the other hand, we must ensure the ability of
governments to regulate the digital economy, especially with re-
spect to personal data.

In this regard, I am looking forward to hearing from Eric
Gottwald today on some of these challenges both within the work-
place, such as surveillance of workers, and outside the workplace,
such as the erosion of personal privacy. I am concerned about that
and look forward to hearing from our panelists.

Finally, I will close by noting that policymakers have an obliga-
tion to approach digital trade policy thoughtfully and deliberately.
We need to strike an appropriate balance furthering the growth of
the U.S. digital economy and responding to the needs of our citi-
zens and not having them shortchanged.

I look forward to hearing from our witnesses on these issues. I
appreciate, Mr. Chairman, your convening us, and look forward to
a productive conversation.

Chairman SMITH. Thank you to Ranking Member Blumenauer.
I appreciate your participation as well.

I would like to introduce our witnesses now. First, we will have
Robert Atkinson. He is the president of the Information Technology
and Innovation Foundation. We have Olivia Walch, who is the chief
executive officer of Arcascope. We have Evangelos Razis, and he is
the senior manager of Workday. We have Adrian Shahbaz, who is
the vice president of Research and Analysis for Freedom House.
And then we also have Eric Gottwald, who is the policy specialist
on Trade and Economic Globalization for the AFL-CIO.

Each of you will have five minutes. You will have your timer
there that you can see. Once you see that yellow light, if you could
bring the flight in for a smooth landing, we would all appreciate
that.

So, Dr. Atkinson, you are recognized for five minutes.

STATEMENT OF ROBERT ATKINSON, PRESIDENT,
INFORMATION TECHNOLOGY & INNOVATION FOUNDATION

Mr. ATKINSON. Thank you, Chairman Smith and Ranking
Member Blumenauer and members of the subcommittee. It is a
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pleasure to speak with you today about this key issue that you laid
out.

What is undeniable is that the U.S. leads in this sector. We have
37 percent of global market share in the IT and information serv-
ices market, and it is an incredibly valuable market, and since, as
you noted, pays high wages, key exports. And that is why so many
foreign governments, including core allies like Canada, like Korea,
and others, have targeted this sector, targeted our businesses, both
in a form of digital protectionism so that they can grow their busi-
nesses. If they can hobble ours, they think they can grow their
businesses to compete with ours, but also direct digital aggression.
Limiting our ability to do business, taking our business company
money.

And we detail in my testimony a number of key areas. And it is
striking just how aggressive these areas are.

Number one, as people talk about, limiting cross-border data
flows.

Number two, government-driven import substitution, where gov-
ernments like the European Government are saying we don’t want
to buy your IT services or cloud service, we want our own. And yet
Europe is running a $200 billion trade surplus with us. And we are
running a $2 billion trade surplus in digital with them. So, essen-
tially, they have a hundred times more trade surplus with us in
other areas than we do in digital, and they won’t even let us sell
digital products and services to them, which is what they want to
do.

Cloud center localization. You can’t have your cloud data. Center
has to be there.

Mandated edge provider payments to ISPs. Basically what they
are doing over there is there are ISPs, there are telecom compa-
nies, they are saying, hey, we have a good idea to raise money. We
will just force Amazon and Google and these other companies to
just pay us money. This is a complete violation of how the internet
has always worked.

Digital standards manipulation. Rather than relying on a global
or voluntary standards process that we have had for decades, a lot
of these countries are imposing their own standards as a way to
get competitive advantage.

Digital services taxes. Mr. Smith, you mentioned that—Congress-
man Smith. What is important to understand that those don’t come
from the companies, they come from our Treasury. These compa-
nies that paid that get a tax credit against their U.S. taxes. So they
are just taking tax money from U.S. taxpayers.

Aggressive antitrust against these companies. Massive fines. Par-
ticularly the Europeans, billions and billions of dollars of fines.
Highest fines we have ever seen anywhere for antitrust.

Taxing streaming platforms, and giving the money to domestic
companies.

And, finally, arbitrary privacy enforcement. Bringing privacy
cases that would never stand in the U.S. against American compa-
nies.

So in light of all of that, it is critical that we need strong
pushback against these countries. And it is unfortunate that USTR
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Tai made that decision to pull out of the WTO negotiations and
others to get, quote, policy space.

And T just want to close by saying, that really is not what is at
stake here. Congress has the ability to do virtually anything in reg-
ulating the digital policy space. Virtually anything, as long as it
doesn’t discriminate in favor of American companies against for-
eign companies. So we could pass an Al bill if we wanted to, and
it wouldn’t change anything about our need to push back against
foreign countries that are using Al regulation to discriminate
against American companies. We could pass, and we should pass,
a national privacy bill that would not at all preclude us from push-
ing back against cross-border data limitations.

And one of the key points that I think is lost in this debate, regu-
lation flows with the data. The idea that if you move data offshore,
you no longer have to comply with the regulatory standards of that
country, is just false.

The Canadian Government brought a case a few years ago
against an American company that was doing business in Canada
and the U.S. It took Canadian-person data, put it into the U.S. and
complied with U.S. law. Unfortunately, it broke the Canadian law.
Canadians sued the company, and they won in court, as they right-
ly should have, because the American company violated the laws
of the country they were doing business. So cross-border data flows
do not mean that you can have a get-out-of-jail free card.

Let me just close by saying, this is such an important sector, as
you noted, that if we don’t take stronger action, we are going to
lose this sector. And we are going to lose the jobs and the revenue
and the exports that come with it.

So I am so pleased that you are doing this hearing because it is
such a critical issue. Thank you.

[The statement of Mr. Atkinson follows:]
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INTRODUCTION

Chairman Smith, Ranking Member Blumenauer, and members of the Subcommittee. I am Robert Atkinson, President
of the Information Technology and Innovation Foundation (ITIF). ITIF has long focused on the intersection between
trade policy and digital transformation. Thank you for the opportunity to come before you today to discuss this key issue
and what policymakers need to do to ensure the protection of U.S. economic interests.

THE IMPORTANCE OF THE DIGITAL ECONOMY

The digital economy includes firms involved in the entire “stack” of information technology (IT), including chip design,
semiconductors, hardware, software, e-commerce, and Internet services. In addition, more and more industries are
becoming digital industries relying on computing, communications, and software.

U.S. Internet, software and e-commerce firms are world leaders. Of the top six R&D investors in the world in 2021, five
were American tech companies (Amazon, Alphabet, Meta, Microsoft, and Apple), and the other was Huawei. These five
firms invested more in R&D than the top 81 Chinese-owned firms combined, with Amazon by itself investing more in
R&D than the total amounts invested by Canada, France, or Italy.!

In 2022, the gross value added of the digital economy was $2.6 trillion, or 10 percent of U.S. GDP. From 2017 to
2022, while U.S. GDP overall grew at an annual rate of 2.2 percent, the U.S. digital economy grew 7.1 percent per year.
The digital economy also accounted for 8.9 million U.S. jobs.

THE GROWTH OF DIGITAL TRADE

The international digital economy has grown two and a half times faster than the g]obal economy over the past 15 years
and is now equivalent to over 15 percent of global GDP.?

While most think of the digital economy as being driven by large Internet firms, the reality is that many industries are
becoming digital. Motor vehicles are “computers on wheels.” Manufacturing is “smart.” And more. Many “traditional”
industries—from oil and gas to manufacturing and retail companies—rely on data from their operations, suppliers, and
customers around the world.

THE GROWTH OF “DIGITAL MERCANTILISM”

As the digital economy has grown globally, it has become an increasing focus of policymakers across the world;
unfortunately, to often enact unfair and protectionist measures that discriminate against foreign firms. Because U.S.
companies lead, these measures have a disproportionate negative impact on U.S. jobs and export earnings. And while it is
bad enough that China, is engaged in these practices, unfortunately so too are many U.S. allies.

There are many different types of digital mercantilism practices. But at heart, the lion’s share of these policies and
practices are discriminatory, designed to either extract money from large American companies, or favor domestic
companies and domestic jobs, or both.

Limiting Cross-Border Data Flows

Data localization refers to the practice of countries prohibiting or limiting the transfer of data outside their borders. The
number of data-localization measures in force around the world has grown dramatically. In 2017, 35 countries had
implemented 67 such barriers. By 2021, 62 countries had imposed 144 restrictions—and dozens more are under

' Trelysa Long and Robert Atkinson, “Innovation Wars: How China Is Gaining on the United States in Corporate
R&D,” (ITTF, July 2023) https://itif.org/ publications/2023/07/24/innovation-wars-how-china-is-gaining-on-the-
united-states-in-corporate-rd/.

2 “GTIPA Perspectives: The Importance of E-Commerce, Digital Trade, and Maintaining the WTO E-Commerce
Customs Duty Moratorium,” (ITIF, October 2020), https://itif.org/ publications/2020/10/26/gtipa-perspectives-

importance-e-com merce-d igi tal-trade-and-maintain ing-wto-e/.
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consideration. In 2021, China was the most data-restrictive country in the world, followed by Indonesia, Russia, and
South Africa.? But many other nations have gotten on the bandwagon. For example, Vietnam’s Decree 72 would force
foreign firms to store data locally. Firms providing websites (article 37), social networks (article 38), content over mobile
telecommunication networks (article 44), and online video games (article 66) would all be forced to store data locally.*
Bangladesh has gone down the same path.

Nations attempt to justify such practices on privacy and security grounds. But the reality is that nations can have robust
domestic rules on privacy and cybersecurity without limiting cross-border data flows. The reason is that national privacy
(and cybersecurity) rules follow the data, no matter where it goes. For example, if an American company with a legal
presence in a European Union (EU) member state transfers an EU person’s data for processing and analysis to the
United States, that company does not magically escape the restrictions from Europe’s privacy law, the General Data
Protection Regulation (GDPR). And if it violates the GDPR either in Europe or the United States, the European

national privacy regulator can bring action against the company.

Even if some policymakers will acknowledge that reality, some nations or regions, especially the EU, play the
government surveillance card, but often only against the United States. The European Data Protection Board conducted
a study into access to data in China, India, and Russia, has not to cut off data to these countries.”

Finally, it is important to note that while the free flow of data is important, it is not absolute. Some Internet
fundamentalists believe that all data “wants to be free” and there should therefore be no restrictions on data flows, within
or between nations. This is like saying just because free trade is good that there should be no barriers to trade in
endangered species. When the United States advocates for an open Internet and the free flow of data, it needs to make
clear that it is referring to legal data. Child sexual abuse material is clearly not legal, and countries should block such
flows. Downloading or streaming digital content without the owner’s permission is also illegal and countries should
block access to such pirated content.

Government-Driven Import Substitution

Many governments resent U.S. success in digital industries and seek to implement protectionist laws to replace American
presence. For example, in 2020, the EU created the GAIA-X project and the European Cloud Initiative, in essence, to
replace U.S. cloud providers. As usual, Europe tried to drape its efforts in moral values, and secemingly upstanding public
policy objectives. It’s true objective—to replace U.S. providers—is clear. In 2021, Amazon, Microsoft, and Google’s
cloud services accounted for 69 percent of the EU cloud market. Europe’s biggest cloud player, Deutsche Telekom,
accounted for only 2 percent.

Cloud Center Localization

Many nations have passed laws requiring cloud computing services to be physically located in their country. For
example, in 2022, France enacted updated “sovereignty requirements” as part of a new cybersecurity certification and
labeling program known as SectNumCloud. Its “sovereignty requirements” disadvantage—and effectively preclude—
foreign cloud firms from providing services to government agencies as well as to 600-plus firms that operate “vital” and
“essential” services. SecNumCloud guidance retains broad data localization requirements for data and foreign ownership
and board limits, which would effectively force foreign firms to set up a local joint venture to be certified under
SecNumCloud as “trusted”.

3 Ibid.

Nigel Cory, “How the United States and CPTPP Countries Can Stop Vietnam’s Slide Toward China-Like Digital
Protection and Authoritarianism,” (ITIF, September 2023) https://itif.org/publications/2023/09/08/how-the-united-
xtates—and—cptpp—countries_can—stop—viemams—xlide—t()ward—china—like—digita]_Protcctiun_and—authoritarianismL

“ Legal study on Government access to data in third countries,” (European Data Protection Board, November 2021)
https://edpb.curopa.cu/our-work-tools/our-documents/legal-study-external-provider/legal-study-government-access-
data-third_en.
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Mandated Edge Provider Payments to Domestic ISPs

A number of nations have proposed or implemented so-called “Fair Share” policies

in which content companies, like
streaming services, would be required to pay governmene-mandated fees to domestic Internet service providers (ISPs) to
deliver streaming and other content to consumers. These policies distort the pricing ofpeering and transit services,
disrupting efficient traffic management and raising consumer costs. After adopting such a policy, Scuth Korea has scen
higher latency, highcr transit and consumer broadband prices, and a decline in available of content.

Similar policies proposed but not yet enacted in Europe and South America suffer from the same fatal flaw of thinking:
that there is a free lunch to be had at the expense of American tech companies. By and large, Internet craffic is requested
by end users, not arbitrarily sent by content companies. It would be like charging foreign washing machine and
refrigerator companies a fee that goes to the local electric utility because these devices use electricity.

Digital Standards Manipulation

Like most technologies, digital technologics are based on standards, ensuring interoperability. These standards process
have long been established by a wide variety of voluntary, industry-led standards bodies, which lead to the best standard
being adopted.

However, in a bid for its so-called “digital sovercignty,” the EU wants to ignore international standards-setting processes
{and related trade law) for new technologies such as artificial intelligence (AD). By rejecting global technical standards in
favor of its own alternatives, the EU s trying to give its firms an advantage over foreign competitors. For example, the
EU’s “common specifications” sound obscure and non-threatening, but they are potentially powerful tools for
protectionism. A cammon specification is defined as “a document, other than a standard, containing technical solutions
providing a means to comply with certain requirernents and obligations established under (laws/regulations).” This
requirernent features in recent legislation and regulations for medical devices, cybersecurity, the AT Act, machinery
producss, and the Dara Ace. For example, the AT Act specifically mentions it in the context of Al risk management and
record keeping. In the Data Act it’s mentioned in relation to building interoperability of common European data spaces.

Digital Service Taxes

Many nations have proffered a notion that foreign (usually U.S.} digital companies should pay corporate taxes to their
own treasury department rather than to their home country. These are nothing more than raw tax grabs and an array of
nations have gone down this road.

All proposals discriminate against large firms. For example, Canada’s proposal arbitrarily sets tax thresholds with no logic
behind them other than to sweep in the Jlargest ULS, firms.

Proponents of digital services taxes have tried to justify this tax grab by claiming users are creating value and therefore
that value should be taxed where users reside. (otherwise under international corporate tax agreements, foreign nations
are not allowed to tax other countries” corporate profits.) In fact, users do not create value; companies do. Users
consume, digital companies produce. The idea that a Canadian user of Google or Facebook creates value (and hence the
service is produced in Canada) is nonsense.

Some, especially in Europe, will argue that that even if value is not created domestically, that these American companies
carn revenue in Europe, and therefore should pay corporate taxes there, a tax that would come at the expense of the U.S.
Treasury. But if this is case, the United States should impose corporate taxes on all European firms that sell products into
the United States, regardless of where their production is located. In other words, 2 French winemaker who sells their
wine to U.S. importer should pay corporate taxes to the United States government. Furthermore, taxing profiss based on
where users reside would violate longstanding international agreements by taxing income more than once and imposing
an ad valorem tax that primarily targets imports.
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Aggressive Tech Antitrust

Antitrust enforcement is an easy tool for nations to use to discriminate against foreign firms, in order to boost the relative
strength of their own firms. The European Union is the poster child for this. The EU Digital Markets Act (DMA)
should have been called the U.S. Tech Firms Act. The European Parliament rapporteur for the DMA, Andreas Schwab,
suggested that the DMA should unquestionably target only the five biggest U.S. (digital tech) firms (Google, Amazon,
Apple, Facebook, and Microsoft).5 He stated “Let’s focus on the biggest problems, on the biggest bottlenecks. So, let’s go
down the line—one, two, three, four, five—and maybe six with [China]’s Alibaba... But let’s not start with number
seven to include a European gatekeeper to please Biden.””

EU competition law has been weaponized in order to protect European companies and promote competitiveness within
the Single Market. This protectionism often happens at the expense of foreign rivals, targeting primarily U.S. tech giants
(Alphabet, Amazon, Apple, Meta, and Microsoft), and a Chinese one (ByteDance).

The EU has consistently scrutinized U.S. tech giants for stifling competition. Wrapped in concepts like “ensuring fair
competition” and “safeguarding innovation in the digital market,” the DMA and the DSA target U.S. Big Tech
companies. The so-called “gatekeepers” are defined by revenue and market share thresholds that align with the size of
major U.S. tech companies. According to the DMA, gatekeepers must have an annual turnover in the European
Economic Area (EEA) of at least €7.5 billion or a market capitalization of at least €75 billion, effectively ensuring that
firms like Google, Amazon, Apple, Facebook, and Microsoft are the primary targets. The DSA is designed with similar
intentions, stating that “very large online platforms and very large online search engines may cause societal risks, different
in scope and impact from those caused by smaller platforms. Providers of such very large online platforms and very large
online search engines should therefore bear the highest standard of due diligence obligations, proportionate to their

societal impact”

Countries such as Australia, Brazil, India, the United Kingdom, South Korea, and Japan are going down the same road
as the EU, without evaluating the copycat DMAS’ consequences on consumer welfare and innovation. Moreover, these
reguladons—similar to the EU’s DMA—overwhelmingly negatively affect U.S. firms, while often giving Chinese firms a
built-in advantage.

Extractive Fines

Because American technology firms are so large and successful, a number of foreign nations have decided to levy massive
fines on them.

Europe is the leading practitioner of this. Indeed, at times it secems as if the Commission is secking to fund itself by
levying exorbitant fines on big American tech companies. For example, in 2017 the European Commission imposed a
then record-high $2.3 billion fine on Google, for putting its own shopping comparison service results at the top of the
search page. As they say, no consumers were hurt in the making of that decision. This is why the U.S. Federal Trade
Commission found no “search bias” and concluded instead that Google’s behavior benefited consumers. In 2018, the
EU doubled down on Google with an even higher fine of $5 billion in another competition law case involving Google’s
operating system Android, followed by a 2019 fine of $1.7 billion in a case involving Google’s AdSense online
advertising program.® And the EU has brought another antitrust case against Google related to ads. Not counting this
case, that would be nearly $9 billion in fines for one company for exclusionary behavior, which for context is 30 percent

¢ Foo Yun Chee, “EU tech rules should only target dominant companies, EU lawmaker says,” (Reuters, June 2021)

https://www.reuters.com/technology/eu-tech-rules-should-only-target-dominant-companies-cu-lawmaker-says-2021-
06-01/.

Javier Espinoza and James Politi, “US warns EU against anti-American tech policy,” (ARS Technica, June 2021)
https://arstechnica.com/tech-policy/2021/06/ us-warns-cu-against-anti-american-tech-policy/.

7

8 The European Commission Press Release of July 18, 2018, http://europa.eu/rapid/press-release_IP-184581 _en.htm;

European Commission Press Release IP/19/1770, Antitrust: Commission Fines Google €1.49 Billion for Abusive
Practices in Online Advertising (March 2019) http://europa.cu/rapid/press-release_IP-19-1770_en.htm.
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more than the fines for more serious cartel behavior that the Department of Justice (DO]) has gotten over a 10-year
periodf) In 2024, the Commission levied its third largest antitrust fine ever, $1.9 billion on Apple. Just last week the
EU’s top court validated the Commission’s $2.65 billion antitrust fine.

The court upheld a decision that Apple must pay $14.3 billion in back taxes, for supposedly “illegally” receiving tax
benefits from Ireland. Apple asserts that the issue is not how much it pays in taxes, but to what government.'® Moreover,
this reeks of hypocrisy from the EU, which restricts state aid to companies, but turns a blind eye to Ireland’s
undermining of the global tax system with its extremely low corporate tax rate. EC president Margaret Vestager praised
the decision as “a big win for European citizens and for tax justice.”'! She could have added “and a big win for EU

taxpayers” who now have American companies and consumers paying taxes in Europe.

Moreover, while the United States works to support domestic semiconductor production against Chinese unfair practices
and the risk of Chinese invasion of Taiwan, the Commission works to undermine that goal. Qualcomm was hit with a
$258 million fine and a $418 million fine on Intel. While China is trying to build up its tech champions, and tear down
American ones, it turns out that it has an ally in Brussels.

The GDPR is also another important revenue generator for Europe. As of January 27, 2022, of the 900 fines that EU
data protection authorities have issued under GDPR, 7 of the top 10 were against U.S. firms, including a $877 million
fine against Amazon and $255 million fine against WhatsApp. The European Data Protection Board fined Meta $1.3
billion for the audacity of sending data to the United States using a standard contractual clause, something thousands of
U.S. companies do. The French privacy regulator fined Google $51 million for not being more transparent on how it
used users information to provide targeted ads, even though they present absolutely zero privacy risk (because all that is
happening is that a Google computer algorithm matches the information Google already has with an ad that is then
shows on the web site). Between 2020 and 2023, EU governments imposed at least $3.1 billion in fines on U.S.
companies under the GDPR, equivalent to $29 per American houschold.'? For the EU this is an easy decision: their
governments get free money while the citizens get free Internet services.

Other nations are secking large fines on social media companies for content they do not like. Australia is considering
legislation that would impose fines up to 5 percent of their global revenue on companies that fail to take down content
the government objects to."> To put that in perspective, only around 1 percent of X users are in Australia, so in theory it
could be fined 5 times the total revenue it receives in Australia.

Taxing Streaming Platforms and Other Tech Companies to Subsidize Domestic Content

A number of countries have decided that they will force U.S. technology companies to pay the government money so it
in turn can distribute it to local supplicants: including local news outlets and artists. Case in point, Canada and Australia.

The Canadian Parliament recently passed the Online Streaming Act, which requires foreign streaming services like
Netflix, YouTube, and Spotify to extensively promote Canadian content in Canada, and to pay into a fund that supports
the creation of Canadian content. The federal government has said that it could see these online streaming services
paying over $740 million into a Canadian government media fund, or over 22 percent of the total online streaming
market in Canada. These costs will be passed on directly to consumers, with Spotify already doing just that in France

“Total Criminal Fines & Penalties,” https://www justice.gov/atr/total-criminal-fines.

“Apple, Google must pay billions in back taxes and fines, EU court rules,” Washington Post, September 2024,
https://www.washingtonpost.com/world/2024/09/10/apple-google-eu-tax-fine/.

" Ibid.

12 Masha Komnenic, “61 Biggest GDPR Fines & Penalties So Far [2024 Update]” (Termly, February 2024)
https://termly.io/resources/articles/biggest-gdpr-fines/.

Byron Kaye, “Australia threatens fines for social media giants enabling misinformation,” (Reuters, September 2024)
https://www.reuters.com/technology/australia-threatens-fines-social-media-giants-enabling-misinformation-2024-09-
12/.
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after the French government implemented a streaming tax to support its music sector, even though musicians receive
royalties from streaming services.

Similarly, the Australian Arts Commission has issued proposed regulations to tax streaming companies to be used to
provide subsidies for Australian artists, even though most if not all of the foreign streaming services host and support
Australian content. The idea is that, once again, American companies would pay the government so it in turn can
subsidize local artists.

Arbitrary Privacy Enforcement

Europe’s selective application of surveillance scrutiny also applies to privacy enforcement. With the death of Privacy
Shield, transatlantic data flows face death by a thousand cuts. Privacy activists have filed complaints in all 30 EU and
European Economic Area (EEA) member states against 101 European companies that share data with Google and
Facebook. They plan to file hundreds more. Following this, in January 2022, Austria’s data protection authority found
that the use ofGoogle Analytics is a breach of GDPR. 14 This is first ruling in this line ofcomplainm, but it’s not going to
be the last. In another, separate, case, a Munich court found that a website owner’s use of Google Fonts violated the
plaintiff's “general right of personality” and right of “informational self-determination”. Like the Austrian decision, the
only personal data submitted to Google was the user’s IP address. It’s shocking that the German court decided that
Google’s use of standard contractual clauses (SCCs) were not sufficient to overcome the risk of U.S. government
surveillance, no matter how unlikely or unrealistic the scenario that the U.S. government would seck a European user’s
IP address based on their specific interaction with an EU-based website’s analytics tooling or font library. The decision
reveals privacy fundamentalism, given it essentially means that any IP address shared, for any reason, in any context, with
any U.S. entity subject to U.S. surveillance laws likely also exposes personal data.'” In February 2022, France’s DPA
responded to another complaint and ordered websites to not use Google analytics.

Meanwhile, none of these complaints are against Chinese, Russian, or other firms using standard contractual clauses to
transfer EU personal data. In 2016, Max Schrems stated that firms could use standard contract clauses to transfer EU

personal data to China, but not for the United States. That Chinese firms could somehow provide assurances that EU
personal data could be protected from surveillance in China (where there is no true rule of law and Chinese laws allow

extensive state surveillance) is laughable.

ALLIES ACTIONS

What is striking about these policies is just how widespread they have become, not only among U.S. adversaries and
nations that have historically embraced limited free trade, but also among America’s core allies.

Canada

While the Canadian-U.S. trade relationship is critical for both nations, it is troubling that Canada is turning to some of
the precautionary and protectionist digital trade measures embraced by the EU. Consider some of Canada’s major
technology policy initiatives over the past year. Many of its efforts have constituted discriminatory policies targeting the
tech sector, especially foreign companies. For example, the government has pursued a digital services tax on large
technology companies in Canada. Over 140 countries are participating in a multinational process led by the OECD to
align corporate tax rules and prevent multinationals from shifting profits to avoid paying taxes. Every country in this
group except Canada has agreed to postpone any new digital services taxes for at least another year to give countries time
to reach a consensus. In contrast, Canada’s Deputy Prime Minister and Minister of Finance Chrystia Freeland has
pushed for its 3 percent tax on digital services to go into effect in 2024, a discriminatory measure that would largely

Matt Burgess, “ Europe’s Move Against Google Analytics Is Just the Beginning,” (Wired, January 2022)
https://www.wired.co.uk/article/google-analytics-curope-austria-privacy-shield.

Carey Lening “ Regulators are Playing a Dangerous Game on the Internet,” (GRC World Forums, February 2022)
httPSZ//WWW.gTCWOrldfﬂTlllT]S.COIT]/legfll‘a]ld‘rﬁ'glllﬂti()ﬂ/ré'glllatorS‘ﬂre‘Plﬂ)’ing‘a‘dang{'roUS‘gﬂnlﬁ"On‘thé"
internet/4040.article.
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impact U.S. technology companies and apply retroactively for the past two years. This proposal would raise prices for
Canadian consumers and signal that Canadian policymakers would rather squeeze the tech sector for some fast cash than
support its long-term economic growth.

Or consider the Online Streaming Act. The legislation, which received royal assent earlier this year, directs the Canadian
Radio-television and Telecommunications Commission (CRTC) to impose domestic content requirements on online
streaming services like Netflix, TikTok, and YouTube. These services must now register with the government and pay
for and promote Canadian content. Once again, the policy scems more like another cash grab from foreign tech
companies rather than a serious attempt at a pro-innovation digital policy that would help Canadian businesses and
consumers. After all, if Canadian consumers want to watch Canadian content, these companies have every incentive to
provide it to them.

And Canadian lawmakers have not stopped with streaming services. The government also enacted the Online News Act,
a law that forces large online news aggregators to pay domestic news publishers for displaying links to their articles.
While Canadian news publishers claim they have lost revenue to news aggregators, the reality is that any publisher can
casily remove itself from these aggregators, but the overwhelming majority choose not to because it benefits them.
Google eventually agreed to pay C$100 million ($73.6 million) annually, indexed to inflation, to a fund for Canadian
news publishers. To avoid this shakedown, Meta announced that it would no longer display content and links from news
publishers, both Canadian and international, to Canadian users of Facebook and Instagram.

Moreover, in 2021 Quebec adopted a law that limits transfer of personal data to jurisdictions with data protection
regimes deemed “adequate.” Canada does seem to embrace the free flow of data for pirated content, according to the
2024 USTR Watch list in the Special 301 report.

Korea

Tak& the case Ofsouth KDTC&, a CIOSC ally and hDPCfUlly even ClOSer in the ﬁght against Chinese technologic:ll
dominance. Korea has enacted a range of problematic digital policies that hurt U.S. companies. It blocked access to
American ride share companies, including Uber and Lyft. It blocked GPS access to mapping applications for American
companies like Google and Apple, even though Korean map application companies have access to it. Its national privacy
law includes data localization provisions. Its proposed digital antitrust law (modeled after EU’s problematic Digital
Markets Act) would discriminate against American firms, while strikingly, exempting most Chinese competitors, and
potentially giving Chinese companies access to U.S. company data and technology. Korea has also proposed a tax on
American streaming companies with the money to be funneled to Korean ISPs. Its Software Industry Promotion Act
restricts bids for government contracts for software services to small and medium sized firms, effectively precluding U.S.
multinationals. Likewise, government rules regarding cybersecurity impose restrictive requirements related to
government purchases. Its Cloud Security Assurance Program creates significant restrictions for U.S. providers to bid on
government cloud contracts. Korea restricts reinsurance firms from moving data outside of Korea, while its financial
services regulations impose cloud localization requirements.

WHAT IS THEIR MOTIVATION?

When Willie Sutton was asked why he robbed banks, he said, “because that’s where the money is.” Foreign countries
target U.S. technology firms for the same reason: It’s where the money (fines, local revenue, etc.) and jobs are.

However, few countries are as brazen to come out and admit their true motivations. They wrap them in noble sounding
goals. Case in point: European policymakers commonly portray digital and tech sovereignty as a strong yet nebulous
concept, usually referring to the assertion of state control over data, data flows, and digital technologies, coupled with the
replacement of U.S. technology firms with European ones. That it helps them “take back control” and “sovereignty”
from mainly U.S. technology firms is not a bug, but a central feature.

While the vague and broad notion about state “control” over data and digital technologies is evident in the various policy
issues and debates, it is clear what this means in practice—targeting U.S. firms and products to ultimately replace them
with European ones. European leaders such as former German chancellor Merkel and French president Macron have
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Chairman SMITH. Thank you.
Dr. Walch, you are recognized for five minutes.

STATEMENT OF OLIVIA WALCH, CHIEF EXECUTIVE OFFICER,
ARCASCOPE

Ms. WALCH. Chairman Smith, Ranking Member Blumenauer,
and members of the subcommittee, thank you for the opportunity
to speak today. My name is Olivia Walch, and I am the CEO and
founder of Arcascope, a Virginia-based company that makes soft-
ware to help people sleep better by targeting their circadian
rhythm.

If you have ever experienced jet lag, worked a night shift, or sim-
ply woken up in the middle of the night and not known why, you
have experienced the tremendous impact that circadian rhythms
can have on your sleep, health, and overall well-being. Our apps
work by telling users what they need to do through personalized
plans for timing their eating, light exposure, and caffeine, to start
sleeping and feeling better faster.

In the time since our founding, we have had success helping
users sleep better all across the United States. But our users are
not just in the United States, and it is for that reason that I great-
ly appreciate the opportunity to speak to you all today.

Arcascope has users from countries around the world. Like most
small companies, we reach these users through an infrastructure
of service providers—for distribution, authentication, analytics—
and each of these handle user data. The services range from as
critical as handling how a user logs in to as simple as just tracking
if they clicked a button. We have invested time, energy, and effort
into engineering our backend to carefully handle this data.

We can’t afford to constantly reengineer the backend or consult
our lawyer in response to policy changes requiring us to store data
locally or pay countries specific tariffs. We just lack the resources.
After all, 2 weeks of my lawyer’s time is half an engineer’s salary.
If we were in a position where the choices between redoing our
backend or leaving a country whose specific rules were a compli-
ance challenge, we would almost certainly just stop operating in
that country.

And, of course, you can see the problem this poses for a jet lag
app. You don’t want to take off from Dulles and not have your app
work in Delhi.

We already limit the data we collect because of compliance head-
aches. If you land in Delhi and you want to know why we are tell-
ing you not to drink coffee, I can’t tell you without having you go
to settings and export a diagnostic report and email it to us, which
is a hassle. And it is caused by disparate regulations we encounter
around the globe.

If the fracturing of digital trade is allowed to continue, I am con-
fident that established third-party providers will sell us compliance
for a price, passing their costs on to us, and further entrenching
the already big players in the technology space. Compliance with
countless nation-specific digital trade laws takes a lot of lawyers,
and there aren’t that many companies with lawyers at the scale of
Meta, Google, Amazon. We are not one of those.
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I want to briefly touch on the e-commerce moratorium, source
code disclosure, and data flows with my remaining time.

Digital goods are, essentially, information, which makes them in-
herently different from trade and physical goods. And I am grateful
for the WTO e-commerce moratorium in place right now which
makes it so that digital goods are not subject to tariffs in the same
way physical goods are. And it is from this place of gratitude that
I call for strong U.S. leadership to continue the moratorium and ul-
timately make it permanent.

As a startup, putting our proprietary innovations at risk is put-
ting our entire company at risk. Requirements to share source code
as part of operating in that country would mean exposing our se-
cret sauce to foreign regulators that probably don’t have our best
interests in mind. Our only option would again be to stop operating
in a country that demanded that.

And it is easy to see how the imposition of localization require-
ments would be stifling to products like our jet lag app, but almost
any business would be disrupted by barriers to cross-border data
flows. And despite the tendency to think of tech as nice to have,
like social media or streaming services, data flows can be critical
and life-sustaining.

My company’s ambitions go far beyond our jet lag app. We are
the first mover in the field of consumer chronomedicine, timing
drugs so that they are maximally effective and minimally toxic.
Drugs like chemotherapy.

We work with researchers around the world, and we need to be
able to share data with each other. Innovation will happen fastest
if barriers to data flows across borders are kept as frictionless as
possible. There are good reasons for slowdowns and sharing of
health data to occur, like rigorous human subjects and privacy pro-
tections. But inconsistent, nation-specific, trade bureaucracy is not
one of them.

U.S. small businesses like mine need strong leadership to pre-
vent rules like tariffs on digital goods, mandatory data localization,
enforced source code disclosure from hampering our global growth.

With strong leadership on digital trade from the United States,
companies like Arcascope can continue to do what we do best,
which is build and compete on a global stage. And we can continue
to help you avoid jet lag on your next congressional delegation.

Thank you for the opportunity to speak today, and I look forward
to your questions.

[The statement of Ms. Walch follows:]
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Chairman SMITH. Thank you.
Mr. Razis, you are recognized for five minutes.

STATEMENT OF EVANGELOS RAZIS, SENIOR MANAGER,
WORKDAY

Mr. RAZIS. Good morning, Chairman Smith, Ranking Member
Blumenauer, and members of the subcommittee. My name is
Evangelos Razis, and I am senior manager of public policy at
Workday, where I lead our policy efforts on data flows, privacy, and
AL

Workday is a leading provider of enterprise cloud applications for
finance and H.R. Our software is used by more than 10,000 organi-
zations around the world and across industries, including more
than 60 percent of the Fortune 500. There are 70 million workers
in the Workday customer community, and nearly 30 percent of all
U.S. job openings are processed using our software.

I commend the subcommittee for its bipartisan focus on strong
digital trade rules and would like to offer three points for my writ-
ten testimony.

First, digital trade rules are vital for cross-border data flows,
which Workday and our customers rely on to grow, innovate, and
do business. Workday can develop Al-powered solutions here in the
United States and deliver them to our customers wherever they are
in the world.

Chairman SMITH. Mr. Razis, could you pull your microphone a
little closer? Thank you.

Mr. RAZIS. Enterprises in every major industry, from manufac-
turing to retail to financial services, rely on our software platform
to recruit, manage, train, and empower their employees, complete
payroll, process benefits, and manage their finances. Unfortu-
nately, barriers to the free flow of information and digital services
exports are growing abroad.

For cloud software companies like Workday and our customers,
data localization requirements are particularly challenging. Unlike
legacy systems, cloud software like Workday runs on third-party
infrastructure and is delivered through the internet. Customers get
the benefit of our software without having to purchase, install, up-
date, and manage it. This business model was pioneered in the
United States, and it enables companies in every sector of the econ-
omy to access innovative new technologies, including Al, securely
and on scale.

Second, strong digital trade rules complement and don’t preempt
smart regulations. Workday sees incredible opportunities for tech-
nology to unlock human potential, but we also recognize that peo-
ple won’t use technology they don’t trust. For this reason, we sup-
port robust privacy protections. And whether it is Federal privacy
reforms or comprehensive State privacy laws, one thing is clear, no
leading U.S. privacy framework runs afoul of strong digital trade
rules because they don’t impose the kinds of data localization re-
quirements and data transfer restrictions that digital trade rules
target. Workday also supports smart regulation on high-risk uses
of AI. We have endorsed legislation here in Congress that would
advance meaningful Al governance.
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As with privacy, Al frameworks like the first in the Nation, Colo-
rado Al Act, don’t violate digital trade rules. Why? Because they
don’t require foreign companies to transfer source code as a condi-
tion for doing business. Put differently, we don’t face a choice of
strong digital trade rules, rigorous privacy protections, or smart Al
regulation. We can and we should choose all of the above.

Third, far from undermining domestic regulations, strong digital
trade rules support global regulatory cooperation and better protect
consumers. Under the USMCA and the U.S.-Japan Digital Trade
Agreement, which are the gold standards, governments commit to
having laws that protect privacy and address fraudulent and decep-
tive practices online.

At a time when trade barriers are erected in the name of privacy,
cybersecurity, and other policy aims, digital trade rules advance a
vision of a trustworthy and open economy.

Like many, we were surprised by USTR’s decision last year to
withdraw support for strong digital trade rules at the WTO. U.S.
leadership sets the tone around the world on data policy, and
USTR’s decision cedes crucial ground on a growing number of trade
barriers abroad.

In closing, I am grateful for the opportunity to testify before the
subcommittee. Workday, as well as our customers and their em-
ployees, benefit greatly from U.S. leadership in this space. As you
chart a way forward on digital trade, the subcommittee can con-
sider us a partner and ally in its efforts.

Thank you.

[The statement of Mr. Razis follows:]
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Chairman SMITH. Thank you, Mr. Razis.
Mr. Shahbaz.

STATEMENT OF ADRIAN SHAHBAZ, VICE PRESIDENT OF
RESEARCH AND ANALYSIS, FREEDOM HOUSE

Mr. SHAHBAZ. Thank you.

Chairman Smith, Ranking Member Blumenauer, members of the
subcommittee, it is an honor to testify before you today. My name
is Adrian Shahbaz. I am the vice president for research at Freedom
House. We are a nonprofit and nonpartisan organization founded
in 1941. Our mission is to protect and expand freedom around the
world.

I am grateful to this subcommittee for elevating the human
rights angle of digital trade. The protection of fundamental free-
doms is necessary for upholding a rule-of-law system that protects
innovation and enables both prosperity and security. My remarks
will draw on Freedom House’s annual Freedom on the Net report,
which assesses internet freedom in over 70 countries.

We work with local experts to produce country reports and scores
on obstacles to access, limits on content, and rights violations. The
project is widely used by public and private sectors to understand
global regulatory developments, assess operational and human
rights risks, and set internal priorities and policies.

Let me say we have been honored to have Members of Congress
from both sides of the aisle provide opening remarks at our report
launches.

A free and open internet is crucial, not only for political partici-
pation and free expression, but also for commerce, healthcare, and
education. With the right tools, a schoolteacher in my father’s home
country of Afghanistan can access the same information and learn-
ing platforms as a student in Washington, D.C. This is due to the
way that the internet is run as a global, decentralized network
where information and data flow across borders. But authoritarian
governments are on a campaign to change that, and in their own
countries and on the international stage, we see increased moves
to divide the global internet into national networks that are more
easily controlled.

For these reasons, we expressed concern 1 year ago when the
United States Trade Representative dropped support for cross-bor-
der data flows at the World Trade Organization. The decision risks
further fragmenting the global internet by emboldening authori-
tarian governments to enact data localization laws. These laws re-
quire companies and other service providers to store data about
local residents on service within the country. And while they are
often passed another premise of growing the digital economy or
protecting users’ privacy, research has shown that data localization
can actually hinder growth and impair cybersecurity tools.

Our own research has found that these laws can have negative
implications for people’s freedoms, particularly in countries that
are ranked partly free and not free in our annual report. That is
because data localization laws are often used to force companies to
comply with local security agencies, including to censor nonviolent,
political, social, and religious speech, and to hand over personal
data.
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One of the clearest examples is China, which has received the
worst score in our net freedom index for 9 consecutive years. Vague
provisions and several laws mandate that the companies collect
and store their data within China’s borders and that companies as-
sist the Chinese Government with national security and intel-
ligence efforts.

Given China’s dismal human rights record, these laws put com-
panies at a high risk of complicity with serious human rights
abuses. The Chinese Communist Party considers all sorts of non-
violent political, social, and religious expression as a threat to na-
tional security. And we know that they rely on technology compa-
nies to conduct mass surveillance of Uyghurs and other persecuted
ethnic and religious communities.

Chinese officials have also partnered with Russia to reshape
global cyber norms at the United Nations and other fora. They seek
to make the world safe for authoritarianism by affirming the right
to curtail the political rights and civil liberties of their own people
online and off.

If global norms shift further away from a freedom and openness,
there is a risk that data localization laws will proliferate, compa-
nies in authoritarian countries will face increased demands to com-
ply with human rights abuses, and billions of people around the
world will become less free.

The United States plays a critical role in preserving a free flow
of information and data across borders. A necessary condition, not
only for the protection of freedom, but for advancing innovation,
prosperity, and security.

To ensure the United states continues its leadership role, Con-
gress should, one, urge the executive branch to advance the goals
outlined in the U.S. International Cyberspace and Digital Policy
Strategy; namely, to quote, “develop shared mechanisms that will
help maintain an open, interoperable, secure, and reliable internet,
as well as trusted cross-border data flows,” end quote.

Second, continue to provide funding for digital tools and assist-
ance programs in countries where civic space is closed or rapidly
closing so that people can access independent sources of informa-
tion and protect themselves against unwarranted and dispropor-
tionate surveillance by their governments.

And, third, pass legislation to improve transparency across tech-
nology products and practices in the United States, including con-
tent moderation and recommendation systems, as well as the col-
lection and use of data.

It is essential for the United States and other democracies to pro-
mote an alternative model to digital authoritarianism through both
our foreign and domestic policies.

I will gladly answer any questions you may have. Thank you for
having me.

[The statement of Mr. Shahbaz follows:]
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Chairman SMITH. Thank you, Mr. Shahbaz.
Mr. Gottwald, you are recognized for five minutes.

STATEMENT OF ERIC GOTTWALD, POLICY SPECIALIST ON
TRADE & ECONOMIC GLOBALIZATION, AFL-CIO

Mr. GOTTWALD. Good morning, and thank you, Chairman
Smith, Ranking Member Blumenauer, and members of the sub-
committee, for the opportunity to testify today.

I am here on behalf of the AFL-CIO and the more than 12.5 mil-
lion union members who work in every State in every sector of our
economy.

Too often the digital trade discussion sounds like it has no
grounding in the physical world. It is buzz words, like internet-en-
abled commerce, big data, and cloud computing. It is all those
things, but we should not lose sight of the fact that decisions about
the abstract things like global data flows, algorithms, and artificial
intelligence have profound implication for workers around the
world.

While the digital transformation has driven real gains in commu-
nications, transportation, science, and beyond, it has brought ur-
gent challenges to the world of work. For example, open global data
flows have enabled the offshoring of tens of thousands of good call
center and back office jobs to places like India and the Philippines,
with low pay and poor working conditions. Major platforms like
Facebook and TikTok have outsourced content moderation work to
developing nations, where hundreds of thousands of so-called ghost
workers spend long days tagging and coding off offensive images
and other content.

Digital trade also powers the algorithmic management software
that increasingly hires, evaluates, monitors, and even fires workers
here in the United States. These technologies can shortchange
workers’ earnings, expose workers to unsafe work conditions on the
job, infringe on the right to form unions, and exacerbate employ-
ment discrimination. All these workers are directly impacted by
global digital commerce on the job, but they are also impacted at
home.

Big tech companies collect, combine, and can modify vast troves
of personal data that compromises everyone’s security and privacy.
Our personal data is sold and resold by unaccountable data brokers
to entities in Russia, China, and beyond. Meanwhile, the algo-
rithms that power social media have pushed online hate, political
disinformation, and harmed the mental health of young people.

Unfortunately, at a time when we need Congress to regulate the
digital economy, the USMCA digital language fits more like a
straitjacket than a well-tailored suit. For example, under these
rules, governments may not enact any measures that restrict cross-
border data flows, with no exception for sensitive forms of personal
information. In addition, there is an absolute ban on data localiza-
tion policies even for legitimate purposes, like ensuring that citi-
zens’ sensitive medical or financial information is kept onshore.

Supporters of these severe disciplines point to the agreement’s le-
gitimate public policy exception to reassure policymakers that they
have retained their full right to regulate. But upon closer examina-
tion, this simply isn’t the case. The public policy exception is taken
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directly from existing WTO agreements where it has proven to be
largely ineffective. Just fewer than 5 percent of challenged govern-
ment policies have been upheld by trade dispute panels.

We are alarmed that bipartisan efforts to protect personal data
and address Big Tech’s anticompetitive practices could run afoul of
these digital trade rules. This debate cannot be framed as a binary
choice between China’s great firewall and a totally unregulated
global data marketplace where anything goes.

It is time for a strategic reset to ensure that our digital trade
policy strikes the right balance between promoting open data flows
and securing data privacy and workers’ rights.

Congress must be free to act to protect Americans’ data privacy
in advance of our economic and national security interest, even if
those measures happen to restrict open global data flows. Congress
must preserve the ability of regulators to meaningfully oversee the
use of artificial intelligence, management software in the work-
place, to ensure that it is consistent with our current labor and em-
ployment law. And we must enact new laws to address emerging
issues, such as electronic workplace surveillance and the erosion of
digital privacy.

The Congress and the public should decide the rules of the road
for technology in the workplace and society. That cannot be left up
to big tech companies and unaccountable international trade tribu-
nals.

Thank you. I am happy to answer any questions.

[The statement of Mr. Gottwald follows:]
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Chairman SMITH. Thank you. Thank you, Mr. Gottwald.

Thank you to our entire panel. I think we have a great variety
of perspectives here that I think are important to include. It cannot
be overstated how important this topic is. So thank you for sharing
your perspectives and your insight.

I think one of the coolest things about digital issues, digital tech-
nology is that it has been, I think, a great equalizer in so many
different ways. We see technology perhaps the backbone from a
larger company, but it is a launching pad for a small operation.

So, Dr. Walch, I don’t know how many employees you have, but
I am guessing you started out smaller than you are now, and that
many, many other companies have as well.

I might say that, you know, American digital services or digital
services that originate in our country allow—you know, they pro-
vide a launching pad for other small operations around the world
too. So it is discouraging that other countries, other jurisdictions
would even want to restrict that when perhaps they are conceiv-
ably harming their own population.

But getting more specific here, I know that two years ago, we as
a country engaged with Kenya—well, actually before that as well—
launching negotiations for what is called the Strategic Trade and
Investment Partnership. So at that time, USTR highlighted digital
trade as a key priority in the negotiations. However, digital trade
has kind of dropped off of that discussion. I find that particularly
concerning.

But, Dr. Atkinson and Mr. Shahbaz, what would you say about
what I would think is a missed opportunity here, especially when
you look at opportunities across the continent of Africa and the ca-
pacity that they can bring to the entire arena of international
tradﬁ? And I am just wondering if you could share your perspective
on that.

Mr. ATKINSON. Thank you. The ITI has just released a big re-
port up here in the Capitol on Wednesday looking at how innova-
tive Chinese firms are and what the competition we face with
China. And one of the main battlegrounds for that competition, in-
cluding in the digital space, is going to be in places like Africa,
South America, parts of Asia. And so I think we have to think
about Africa as a battleground. This is similar to how we thought
about it in the Cold War. We were vigilant to make sure that Afri-
can countries didn’t go and side with the Soviets.

So by walking away from digital trade engagement, I think we
are opening the door to the Chinese. They are spending billions
and billions of dollars in African countries to get them to adopt the
kinds of systems we heard about, the surveillance systems and oth-
ers. So if we don’t engage with countries like Kenya, I really worry
that they are just going to default to a country like China that is
much more enabling and supportive of what they are doing.

Chairman SMITH. Thank you.

Mr. Shahbaz.

Mr. SHAHBAZ. Thank you for the question.

I would say, you know, Africa is an incredibly diverse continent,
and you have democracies and autocracies there. I would echo what
Dr. Atkinson said here that when we have interviewed several ex-
perts and those who are engaged in the fight for freedom and for
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digital freedoms on the continent, what they have shared is their
fear, essentially, around data localization laws; that if more govern-
ments are passing data localization laws, that will put their very
sensitive information closer to the hands of security agencies. And
this information reveals one’s political opinions, one’s religious be-
liefs, also sensitive information about our health, our connections,
and it is essentially a threat to privacy.

So what we have wanted to see happen is for the United States
to offer an alternative to the digital authoritarian model that the
Chinese Government has been promoting on the continent. They
have been undergoing trainings and investments throughout the
continent.

I think it is important that the United States’ approach, not only
favors the free flow of information and data, but then also worked
with civil society and with government to make sure that the oper-
ating system of democratic governance is actually there in place, to
make sure that whatever rules or technologies that are then
brought in in these countries is essentially under the oversight of
the people. Because we essentially believe that democracy is the
most important technology here and many of these societies need
in order to make sure that technology is used to promote freedoms.

Thank you.

Chairman SMITH. Thank you.

Dr. Atkinson, I know that there has been criticism of strong dig-
ital trade rules saying that there is a concern about the right to
regulate, perhaps—for our country to regulate.

Do you think that there are any provisions in our trade agree-
ments that would prevent Congress from passing new legislation
on topics such as artificial intelligence or data privacy?

Mr. ATKINSON. There absolutely are not. I would disagree with
what Mr. Gottwald said. He mentioned, for example, open data
flows lead to offshoring. That is about U.S. policy. That is not—if
we want to just not do that, we could.

Digital trade leads to employee oversight. No. Employee over-
sight, which oftentimes is a good thing, is about a domestic issue.
If you want to regulate how technologies monitor their employee,
you have every right to do that. It is not going to violate any trade
agreement.

Privacy. You know, I go back to this key point. We can and
should have a national privacy bill, but it doesn’t mean that a com-
pany doing business here can’t move the data to a server or a cloud
center in Ottawa or in Montreal. There is nothing that makes
that—that impedes what you want to do.

The only thing that would impede what you want to do is if you
decide you wanted to—if Congress wants to put in place laws that
intentionally discriminate against foreign companies. That is what
you cannot do. That is the tie that binds, if you will.

So, no, Congress could easily pass Al rules, as long as the Al
rules and regulations don’t discriminate against foreign Al compa-
nies in favor of American Al companies. But if you want to pass
a law that says that Al has to have special privacy rules, or that
algorithms have to be disclosed, or whatever you might want to do,
you can do that.

Chairman SMITH. Thank you.
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I will now move to Mr. Blumenauer as ranking member for his
questions.

Mr. BLUMENAUER. Thank you, Mr. Chairman.

Mr. Shahbaz, in your testimony, you say it is essential for the
United States and like-minded allies to offer an alternative to the
authoritarian model of digital governance. We should better safe-
guard people’s rights and data while still protecting the global
internet. And you identify a half dozen specifics.

Can you elaborate on what the one or two priorities would be to
be able to accomplish that objective?

Mr. SHAHBAZ. Thank you. It is a great question, and I think
is it one where the United States has made progress over the past
several administrations.

So I would just point to the longstanding bipartisan support for
global internet freedom programs, which have really made a dif-
ference throughout the African continent, as well as around the
world, to provide people with greater access to information.

Congress funds programs that provide virtual private networks
and other types of circumvention tools that allow for people in
closed environments to, let’s say, jump the censorship of their local
government and prevent their activity from being under close sur-
veillance. So I would say that promoting circumvention tools is one
aspect of that.

A second part is what I alluded to, which is a more democratic
model for digital governance. So what we are seeing around the
world is that China, Russia, Iran, other authoritarian governments,
are privileging a state-centric view of how the internet should be
run. And that goes against the fundamental multi-stakeholder
model of internet governance.

There are conversations that are happening right now as we
speak around internet governance. There is a U.N. cyber crime
treaty that is deeply troubling. It has certain provisions that are
deeply troubling that would allow for authoritarian governments to
collaborate by sharing data about people who are suspected of
crimes in their countries. So there is quite a bit that the United
States should also be doing multilaterally.

I would say a fundamental point here is really the support for
civil society. Because what distinguishes democracy, and what the
United States is doing from what China is doing, is working not
only with governments or with security agencies to protect coun-
tries and protect national security, but it is also working with civil
society organizations in a lot of these countries to make sure that
Eihe}:i have a voice at the table. And we have seen that pay divi-

ends.

When many countries have introduced legislation for data local-
ization requirements, it has been actually civil society organiza-
tions that have been at the table, raising a ruckus locally, through
the media, through conversations with legislators there, to then
push back against very far-reaching laws that would essentially cut
the countries off from the rest of the global internet.

Thank you.

Mr. BLUMENAUER. No, thank you.

Mr. Gottwald, in your testimony, you noted that employers are
increasingly using automative systems to monitor or discipline
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workers, largely without the input of workers or their unions. I
hope we could get a little more granular in terms of what this
means and how we can speak out and take action to protect the
rights of workers.

We took a CODEL to Colombia looking at the implementation of
our FTA in dealing with call centers. It seemed to me that there
are some gaps here that we might be able to do something with.
Would you elaborate on your point?

Mr. GOTTWALD. Thanks for that question.

If we step back, I think everybody has recognized, since the pan-
demic hit and telework became more and more popular, there is a
lot more awareness about the deployment by employers of, you
know, these digital workplace surveillance tools. Some of these are
quite creepy, to be candid with you.

If you are working from home and your employer is monitoring
not just key strokes but potentially even using the camera to bio-
metrics and things, and it is very—it is a little disturbing. So I can
understand why Congress is focused on this. Utterly appropriate.

I will just say that, in our experience, workers are almost never
aware that this software is being deployed by the employer. Some-
times the trade unions, if there is a trade union, are unaware of
it as well. Although I will say this: Our trade unions are more and
more making this subject of use of AI management software or sur-
veillance software part of collective bargaining. And I think that is
a very positive trend. I think that, you know, it influences the
workplace so profoundly. And workers need to know what kind of
data is being collected by the employer and what is being done
with that data. Is it being sold and shared, resold? I mean, there
is a lot to unpack here.

I am glad you mentioned the call center workers. They face spe-
cial challenges. We have heard from call center—organized call
center workers that employers sometimes use this monitoring
soft—quality monitoring software, which is fine. But what will hap-
pen in practice is it will punish people with non-English—non-na-
tive English speakers. They speak English well enough, but their
accent—they might have a slight accent this way or that way—and
they are probably well understood by the person on the other side
of the line, but the software is, you know, knocking them for, you
know, for having an accent that is a little bit outside the box.

Mr. BLUMENAUER. Thank you.

Mr. GOTTWALD. The last thing I would say is, in Colombia,
that company, I believe you—was Teleperformance, large French
company that does a lot of outsourcing work for call centers for the
Big Tech companies. That Teleperformance company has a horrible
track record on workers’ rights. A complaint was filed by French
unions at the OECD really laying out the challenges in this area.

And, Mr. Blumenauer, I can follow up in written remarks to give
more flavor there.

Mr. BLUMENAUER. I would appreciate that.

Thank you, Mr. Chairman.

Chairman SMITH. Thank you.

I will now move to Mr. LaHood, followed by Mr. Kildee. After Mr.
Kildee, we will move, as is tradition, two to one for the questions.

Mr. LaHood, you are recognized for five minutes.



57

Mr. LAHOOD. Thank you, Mr. Chairman. And thank you for
having this important hearing today.

I want to thank all of our witnesses for your really valuable testi-
mony here today on a very important topic.

In our increasingly interconnected world, the trade of digital
goods and services is essential for American growth, innovation,
and global leadership. Digital trade is more than buying and sell-
ing of goods online. It encompasses a global flow of data, ideas, and
talent.

In 2022, digital trade encompassed more than $2.5 trillion of
U.S. economic activity, and represents the fastest growing segment
of global trade.

As the co-chair of the Digital Trade Caucus here in Congress, I
am increasingly concerned about the proliferation of restrictive and
oftentimes discriminatory digital regulatory frameworks and laws
which risk curtailing American digital competitiveness.

In recent years, we have seen close trading partners, including
Canada, Australia, Korea, and the EU, enact regulatory frame-
works or levy digital service taxes that risk unfair treatment of
American businesses.

While laws like the EU’s Digital Marketing Act, the DMA, or
Digital Services Act, DSA, are intended to create fairer digital
landscape and simulate domestic competition, in practice, they
often discriminate against U.S. companies, posing challenges that
stifle innovation and competition.

I think it is also important to remember the U.S. leads the world
in technology. We lead the world in digital competition. We need
to be much more aware of that when we look at what Europe and
a number of other countries are doing.

In 2023, the European Commission identified six gatekeeper
platforms to be subject to regulation under the DMA or face fines
equating to more than 10 percent of their global revenues. Of those
six companies, five are American and one is Chinese. Isn’t that
ironic that none of the ones that are headquartered in Europe were
a part of that.

In my view, efforts to regulate these American companies can
and will lead to a chilling effect, discouraging further U.S. invest-
ment in Europe. In fact, a newly released report from the European
Commission on the future of EU competition notes that the com-
plexity and risks associated with the EU’s regulatory approach may
undermine developments in emerging technologies like AI and
quantum computing.

Further, I and many others have been critical of the Biden ad-
ministration’s failure to promote a strong alternative that advances
American digital trade interest abroad with our like-minded allies
and trading partners. Instead, this administration continues to
send mixed messages by walking back long-held bipartisan and
really nonpartisan digital trade proposals as outlined by the WTO,
pushing a narrative that encourages these discriminatory digital
frameworks to flourish. And that is troubling.

I will get to my question here. Dr. Atkinson, given the ongoing
regulatory approach by the EU, is it possible to find common
ground with our counterparts in Europe in terms of digital trade?
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If so, what tools should Congress consider to address these regu-
latory challenges?

Mr. ATKINSON. Well, Congressman, you alluded to what is
known now as the Draghi report that just came out, former Presi-
dent of Italy. Very important report because, for the first time,
there is a high level of recognition that Europe is shooting itself in
the foot with these policies. So whether that really changes or not,
I don’t know.

I am very skeptical that we can get agreement or even close the
gap with the Europeans, absent being tough. I think the Europeans
understand they can get away with this, and they have been get-
ting away with it constantly. And there has been no pushback,
there has been no penalties. In fact, we have engaged with the tech
and trade council and had these conversations. There is no pen-
alties.

So I think the Europeans, as a rational actor, would say, yeah,
why not. Let’s keep punishing American companies. Let’s keep tak-
ing their money. I mean, they can fund the—I am kind of exag-
gerating—they can fund the European Commission budget just off
the fines of American companies.

So I think the only way to do that is to say there will be con-
sequences if you keep doing this. We could bring a 301 case, for ex-
ample. We could penalize them on other areas. I lay that out in my
testimony. So I think absent getting tough, they are just not going
to respond.

Mr. LAHOOD. The bottom line is we have many tools in the tool-
box to put deterrence in place and hold the Europeans accountable.
Is that fair.

Mr. ATKINSON. We have many tools in the toolbox. We could
add a few more. Yes, that is absolutely—that is absolutely—I
would agree with that.

Mr. LAHOOD. Thank you. I yield back.

Chairman SMITH. Thank you.

I now recognize Mr. Kildee from Michigan.

Mr. KILDEE. Thank you, Chairman Smith and Ranking Member
Blumenauer. And especially thanks to the witnesses for being here
for this really important conversation.

Many of us on this committee, and the Biden-Harris Administra-
tion, by the way, have been committed to creating a fair playing
field for American workers to compete in the global and increas-
ingly digital economy.

One way to help workers stay competitive, of course, is by ensur-
ing that U.S. international trade agreements specifically uphold
workers’ rights. Our agreements that cover digital trade should not
be any different. We need strong, enforceable labor standards in
these agreements to avoid the inevitable race to the bottom when
it comes to the treatment of workers.

This could mean enshrining internationally recognized worker
rights by outlining the ILO’s declaration of fundamental rights and
principles that work, as well and importantly, creating, monitoring
in enforcement mechanisms as we have seen in other trade agree-
ments.

So, Mr. Gottwald, coming back to you, and you have made men-
tion of some of this both in your written testimony and in answers



59

to questions here. But I wonder if you could elaborate a bit on what
these labor standards that I suggest and others have might look
like. And if you have examples, model examples of such standards
that might already exist. Could you comment?

Mr. GOTTWALD. Thank you, Representative Kildee. Yeah, this
is a great question. If we look at the digital economy, it was men-
tioned before, it is now—you know, it sort of bled into the normal
comment—the line is not clear what is digital and what is not any-
more. I think everybody knows that.

So if we look at the U.S.-Japan agreement, for example, that was
a standalone digital agreement. The problem from our point of view
is that, if you look at the text, there is—mnowhere in the text does
it say “worker,” “labor rights,” anything, because it is a standalone
deal.

So I think certainly for these standalone deals, USTR needs to
develop some clear labor standards and benchmarks. Much of that,
as you mentioned, can be borrowed from our existing trade deals.

Mr. KILDEE. Right.

Mr. GOTTWALD. And based on these 1998 ILO fundamental
principles and rights, right? And these principles and rights, by the
way, this is the baseline, right? This is the baseline of respect for
workers. No child labor, no forced labor. The right to organize a
union, right to be free from discrimination at work. I mean, these
are the rules that everybody has already agreed to play by at the
ILO. So totally appropriate to put those in there and have all the
parties to these digital trade deals agree that they are going to up-
hold these rules, including with workers from the digital sector and
the services sector, that is really critical.

I would also say that, to your point on monitoring enforcement,
I think we need to get a little more creative on monitoring enforce-
ment for the services sector and the digital trade sector. USMCA
with the Rapid Response Mechanism, hugely forward, tremen-
dously effective for targeting employers and facilities who are bene-
fiting from USMCA shipping goods across the border. A bit more
challenging with services in digital.

Mr. KILDEE. Right.

Mr. GOTTWALD. Right. Because it is not—sometimes it is not
goods going across the border, it is data. So—but smart people over
at USTR, smart people in Congress, we can figure it out. And I ap-
preciate you raising it.

Mr. KILDEE. Well, thank you for that.

I wonder if I could just quickly turn to the issue of digital serv-
ices taxes. We know that there was a discriminatory DST imple-
mented by Canada in June.

Mr. Atkinson, I ask you to comment. Congressman Estes and I
have been working together on this, condemning foreign DSTs and
how they harm businesses. And you mentioned a couple of times
that there are ways we can push back. And I wonder if you might
just specifically suggest some ideas that you might have as to how
to do that. I mean, obviously, you mentioned, relative to other cir-
cumstances, the use of 301.

Do you have ideas on specific ways, other than just raising the
issue, specific techniques or mechanisms that we might be able to
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use to push back, particularly in this issue that we are having with
Canada?

Mr. ATKINSON. Thank you. No, that is the key issue, particu-
larly because Canada’s tax is retroactive. So they are going to try
to get as much money out of that as possible.

I wouldn’t—I think Canada to me is different than Europe, be-
cause I think we have a lot more leverage. I think the Cana—I am
born in Canada. I am a dual citizen, and——

Mr. KILDEE [continuing]. On the border, they are friends, but
we do have our issues.

Mr. ATKINSON. They know more about our politics than I think
we do sometimes.

Mr. KILDEE. I think that is true.

Mr. ATKINSON. Very sensitive to being friends with us. So I
think we have a lot of leverage if we were strong in pushing back
and there was, you know, a leader-to-leader meeting and saying,
no, if you do that, we can’t.

If that doesn’t work, I mean, one of the ideas that we—I laid out
in the testimony is an idea from Gary Hufbauer, I think at the
Peterson Institute, which would be to pass a law that would allow
us to tax their companies in the same way. I guarantee if we were
to do that, we would get their attention immediately. They think
they can get a free lunch out of this with no penalties to their own
companies. Whereas, I think if we said you do that, we are going
to tax a bunch of your companies that are doing business in the
U.S.

Mr. KILDEE. Thank you, Doctor. I really appreciate the testi-
mony.

I yield back.

Chairman SMITH. Thank you.

I now recognize, from Kansas, Mr. Estes.

Mr. ESTES. Thank you, Mr. Chairman. And thank you to all our
witness for being here today.

You know, a week ago, I led our U.S. Innovation Tax Team to
a listening tour of what some people call Silicon Valley, others call
Tech Valley, in California. While our focus was on encouraging in-
novation through sound stable tax policies, it didn’t take long for
the discussions to also include intellectual property, the theft of in-
tellectual property, and extraterritorial foreign taxes.

Bad policies like the TRIPS waiver enforced tech transfers,
disincentivized small startups and major corporations from inno-
vating, testing, and developing, and manufacturing here in the
United States. And they counter the good policies that we could re-
store or strengthen, like immediate research and development ex-
pensing in the foreign-derived intangible income or FDII.

The TRIPS waiver has put us on a slippery slope. We now have
countries at the WTO proposing more forced tech transfers, local-
ized operations, and data localizations, in short, the complete aban-
donment of U.S. digital trade priorities.

As one startup told me, it is easy to get a shop set up or to move
research and development to another country that has more favor-
able policies, as opposed to punitive ones, and that is not good for
our country.
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Policies that hurt innovation hurt all Americans because they
slow the economy, reduce jobs, and give foreign adversaries a com-
petitive advantage.

Another major area of concern, as we talked about before, is the
digital services taxes, or DSTs. We have witnessed countries like
France and Canada specifically target U.S. companies to fill their
coffers with these disastrous extraterritorial taxes.

One company I talked to used the phrase, “it is a bold grab of
U.S. money,” and it is costing Americans billions of dollars.

Dr. Atkinson, OECD’s Pillar One was supposed to provide clarity
and stability around DSTs, but instead the Biden-Harris nego-
tiators put America last, and as we have talked about earlier, DSTs
are proliferating.

How do we—I know Mr. Kildee had asked some about other pro-
visions we could do, but are there some equitable offsets to discour-
age foreign countries from thinking they can get away with trans-
ferring U.S. dollars? When you mention taxes, are there other
things we could do as well?

Mr. ATKINSON. Thank you. This is—I think the first thing to
recognize is that pillar one is basically institutionalizing DSTs.
That is all it is. Pillar one says you can do a DST; you just have
to do it according to these rules. If your profit rate is above ten per-
cent, we get to tax 25 percent of those profits, but only for certain-
sized companies even if you—so I think the U.S. administration
and Congress needs to come out and say, no, there is no logic be-
hind pillar one.

OECD says the logic behind pillar one is because now we are
trading things across borders that we didn’t trade before in serv-
ices. Well, by that logic, we should have—we should be taxing any
company that sells anything in the U.S., even though they don’t
have an operation here.

So I don’t know. Maybe there is some French water that comes
across the border. Well, we should tax Perrier. I mean, there is no
logic behind why you would single out digital.

So I think—I think, again, we have to do two things. One is I
like that idea of mirror taxes. Fine, you are going to do that; we
are going to tax you—we are going to tax you just as much, if not
more. We need to make it clear that they can’t take U.S. taxpayer
money.

I think the second thing would be there is a whole set of things
we can do around—around trade enforcement that we should say,
fine, you are going to do that, we will do this. And I think at the
end of the day, it is just a power play. We have to show that we
are not going to let them take—take our money.

Mr. ESTES. Mr. Shahbaz, for years we have had major concerns
about CCP stealing intellectual properties. As we have talked
about advancing technologies such as Al, are you concerned about
China and that they continue to ransack our intellectual property
and why it is important for tech like this to be fostered in the
United States instead of China?

Mr. SHAHBAZ. Thank you for the question. We are concerned
about generally the Chinese Communist Party and the govern-
ment’s influence here in the United States, the ways that it con-
ducts espionage, transnational repression, as well as malign polit-
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ical influence. That is where we think it is incredibly important to
do two things.

One is to stand up laws that protect—essentially, promote resil-
ience here in the United States, resilience for companies, resilience
for individuals who may face attacks from—from the Chinese gov-
ernment and its affiliates. We also do think that it is incredibly im-
portant to show why technologies that are developed in the United
States and why the United States governance system is very dif-
ferent to that in China.

I think that is an incredibly important message that also sells
well to our partners in our countries around the world, those in
other markets that are looking to goods. They want to understand
why it is that they should be purchasing U.S. technologies rather
than those that are manufactured in China.

Obviously, there are some economic considerations where per-
haps they may be going for the technology that is the cheapest. But
I think that is where the United States can play on its competitive
advantage as a democracy, to show that, well, listen, our tech-
nology isn’t stealing your data. It is not—you know, when there is
a smart city that is built by Huawei in Africa or other technologies
where Chinese companies are developing the infrastructure, there
have been reports that that data is being slowly trickled back to
China so that it can be used for Chinese intelligence purposes or
for corporate espionage.

So I think it is very important for U.S. companies to show that,
you know, that is not part of the game. You know, what differen-
tiates U.S. companies—and this is what I am arguing that we
should be promoting—is that we are going to be safeguarding your
data. You know, this data is going to be under the oversight of—
you know, of the strictest cybersecurity safeguards.

That, I think, is how we differentiate ourselves from the Chinese
Communist Party. Thank you.

Mr. ESTES. Thank you. And I want to thank all the witnesses.
I know there is a lot more I would like to discuss, but just to close
out, I do think that government, both in Congress and the adminis-
tration, needs to actively defend U.S. innovators and job creators
against these assaults.

I yield back, Mr. Chairman.

Chairman SMITH. Thank you, Mr. Estes. I now recognize Mrs.
Miller from West Virginia.

Mrs. MILLER. Thank you, Chairman Smith and Ranking Mem-
ber Blumenauer. And thank you all for being here today to talk
about this important issue.

I have already heard several of our close allies mention, specifi-
cally Korea, they may soon pass online platform laws and regula-
tions that would make it difficult for our U.S. companies to operate
in their country. And I am very concerned that such an important
strategic ally like the Republic of Korea is pursuing economic poli-
cies that target and discriminate against U.S. technology compa-
nies while welcoming state-owned Chinese companies with open
arms.

Chinese firms are the fastest growing tech companies in Korea
with many leveraging strategic partnerships with Korean monopo-
lies who have a strong influence in Korea’s legislature. And as a
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result, there are proposed bills and regulations that would inad-
vertently grant Chinese players an advantage over U.S. firms, su-
percharging the growth of China’s own national champions in
Korea.

The U.S. is holding up our end of the technology alliance by pro-
viding Korean companies billions of U.S. taxpayer funds in the
form of chips grants and EV and battery subsidies. I just kind of
find it really concerning that the Korean government is, in turn,
treating American interests in this manner, and I am concerned
about the national security implication of the ill-advised economic
discrimination and would urge them not to go down this path, but,
instead, continue our important technology partnership and the
goals that are established in our free trade agreement.

Our trade agreement with Korea is the second largest free trade
agreement by trade flows second only to the USMCA. It is ex-
tremely concerning to me that our two biggest FTAs are both fac-
ing obstacles in the world of digital trade.

And I am planning to introduce legislation that focuses on the
strength and importance of the United States and the Republic of
Korean alliance with the intention to stop the Korean government
from implementing these blatantly discriminatory laws that will
cause an unnecessary irritant to such a vital relationship, and I do
look forward to working with the committee to pass this type of im-
portant legislation.

Dr. Atkinson, would you please explain how China wins should
Korea pursue economic discrimination policies against the United
States, and why are Chinese firms seeking to drastically increase
their Korean user base, and do you believe that Korea is assisting
them in their growth?

Mr. ATKINSON. Thank you, Congresswoman. One of the key
things about Korea, I was just—I spent a lot of time in Korea. They
invite me over to talk and the like.

And the last time I was over there with my family, I tried to use
Google maps to figure out where to go, and I can’t. I could use a
Korean app company, which actually I had to do; I had to
download. And they say it is national security.

It has nothing to do with national security. It is the fact that
they wanted to favor their own domestic map companies, their own
domestic players. That is what they are doing now by copying the
European DMA.

And what they want to do is they want to be able to pass a law
that would require American companies to turn over data to be
interoperable to do other kinds of things that would benefit Korean
companies, but they can’t write the laws so blatantly that admits
that. So it would benefit Korean companies, but it would also ben-
efit Chinese companies.

And so they are willing to make that tradeoff because they think
it is going to benefit their companies more. It will hurt our compa-
nies. So it is almost like—it is almost like, you know, getting at-
tacked not directly. So they are not trying to benefit Chinese com-
panies. They are trying to benefit Korean companies.

But you are absolutely right, this will benefit Chinese companies
and make them stronger. I would put Korea, again, in the same
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c}e;tegory as I put Canada. They need us a lot more than we need
them.

They are dependent upon us, not just for military, but they are
so focused right now on building technology partnerships—I just
spoke at two conferences here that the Korean government put on.
They want technology partnerships with us. And we are going
ahead and saying yes, but I think there has to be a quid pro quo
with that.

Yeah, we want technology partnerships with you so we can both
be stronger against the Chinese, but we are not going to do part-
nerships with you if you do these kinds of discriminatory things.

Mrs. MILLER. What are the national security concerns related
to U.S. foreign policy in the Indo-Pacific? Should the U.S. be less
economically tied to our strategic ally as they grow closer to China?

Mr. ATKINSON. So the fundamental question, I think, in the
Indo-Pacific is, are these countries going to gradually move over
into the China orbit, or are they going to stay in the Western
Democratic market orbit. And that is—we are going to know that
in 20 years. That will be decided.

And by letting the Koreans, sort of, have it both ways—the Kore-
ans don’t want to pick. They want to have really close relationships
with the Chinese because they know Chinese are predatory and re-
taliatory. They will hurt the Korean companies. They have done
that before.

But we need to let them know that they can’t have it both ways.
They have to pick. We are their defender. They need to be on the
side of the allies and democracy. So I think it is a critical, critical
issue that we make them choose and choose us.

Mrs. MILLER. Thank you. I guess I need to yield back my time.
I am not finished, though. Thank you.

Chairman SMITH. We will try to circle back around if we can.

I now recognize Ms. DelBene for five minutes.

Ms. DELBENE. Thank you, Mr. Chairman, and thanks to all our
witnesses for being here. This is a really important conversation.

Ever since I arrived in Congress, I have been advocating for a
federal consumer data privacy law. Every day millions of Ameri-
cans’ personal information is at risk, and we have to put people
back in control of their data. And this has been crystal clear in de-
batles around reproductive health data, TikTok, Al, and on and on
and on.

Ambassador Tai has maintained that one of the reasons that the
U.S. has paused digital trade talks is that they may limit the policy
space needed to address domestic policy issues, like privacy. Her
argument is that, by entering into digital trade agreements, the
U.S. is giving up its ability to regulate domestically.

That said, if we step back from the negotiating table until Con-
gress acts, we run a serious risk of harming the very objectives,
such as defending American companies, protecting privacy, and
supporting a free and open internet, that have been core to U.S.
policy for many years.

So, Mr. Razis, I guess I will start with you. Does the U.S. enter-
ing into trade agreements prevent Congress or the administration
from legislating or regulating on important issues domestically?

Mr. RAZIS. Thank you for the question, Congresswoman.
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In short, no. We don’t see any tension between privacy protec-
tions and strong digital trade rules.

Many of the privacy frameworks either that have been proposed
here—and we agree, Federal privacy reform is long overdue—or,
you know, one of the 19 comprehensive State laws that have been
enacted have no tension with either USMCA or the U.S.-Japan
agreement. That is because those laws or bills don’t enact data lo-
calization requirements. They don’t restrict the free flow of trans-
fers of information.

And, importantly, within USMCA, there is a pretty clear lan-
guage that if there should be any tension in the future between do-
mestic regulation and international trade agreements, U.S. law
prevails.

Ms. DELBENE. Thank you. And I don’t think other nations take
the same approach on their own either, which also puts us in a
weaker position if we aren’t moving forward.

I also, you know, wanted to talk a little bit about intellectual
property. Obviously, protecting intellectual property—our intellec-
tual property from adversaries and competitors is essential to keep-
ing our edge and protecting the livelihoods of small business own-
ers across the country, and that is why the U.S. has historically op-
posed source code disclosure as a condition of doing business in a
trading partner country, and we included this production in the
broadly bipartisan USMCA.

Dr. Walch, how would you respond to a requirement to disclose
your company’s source code to a foreign government as a condition
of doing business?

Ms. WALCH. Thank you so much for the question.

We would just leave. Part of it is because there is data in our
back end that was collected in very carefully controlled IRB-ap-
proved studies on human subjects in the U.S. Those people con-
sented, and we protected that very carefully. It is also our edge. It
is what gives us a head start globally.

If we had to disclose our models and somebody could just take
them and skip all of the work we did and also have access to mod-
els trained on U.S. citizen data, that would be just a no-go. It al-
most certainly would not be worth it for a company of six people,
like my company, to operate in a place that requires us to give up
our secret sauce.

Ms. DELBENE. And, of course, if your source code was exposed,
as you said, others could potentially access that, too, going forward.

Ms. WALCH. That is exactly right.

Ms. DELBENE. So it is—I think this is another conversation we
talk about kind of the policies we need to put in place to make sure
we are in a strong position. Privacy, obviously, critically important
that we move domestically, but also looking at issues to make sure
we are protecting IP are going to be important, too.

I just want to thank all of you for being here on this important
subject.

And I yield back, Mr. Chairman.

Chairman SMITH. Thank you. I now recognize Mrs. Fischbach
for five minutes.

Mrs. FISCHBACH. Thank you very much, Mr. Chair.
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And it seems like every time we discuss the Biden-Harris Admin-
istration’s actions on the world stage, we hear the same thing, the
Biden Administration keeps walking away from discussions where
America’s voice is needed, and we should be an active participant.

I hear it from agricultural producers across my district, I hear
it from manufacturers in my district, and today we are here to talk
about the administration’s failure to protect U.S. interests in our
digital economy.

Foreign governments seem to recognize that our current adminis-
tration will do little to respond to measures that explicitly or im-
plicitly discriminate against American companies. In some cases
government agencies, like the Federal Trade Commission, are even
sending American officials to help implement policies that directly
undermine America’s leadership and innovation.

Mr. Atkinson, what sort of impact does that have on other coun-
tries considering similar barriers?

Mr. ATKINSON. Thank you, Congresswoman.

Historically, if it wasn’t for U.S. leadership, the world economy
would be vastly more protectionist, it would be vastly more dis-
torted because it has been U.S. leadership that has been, if not ex-
plicitly, then implicitly holding up countries to a higher standard.
They know that if they do this, they are sinning. And nobody really
wants to sin; at least you don’t want to admit you are sinning.

And so the fact that the U.S. has led in all sets—sorts of areas—
we led in telecom deregulation globally, we led in IP, we led in dig-
ital—that did lead a lot of countries both to resist doing bad things,
but also to say, wait a minute, if the U.S. is doing this and they
are the leaders, maybe we should be doing that as well.

And what is so troubling, I think, about USTR’s decision—and,
by the way, I would add that was really a unilateral decision. Both
State and commerce, in my understanding, did not support that de-
cision. Both the State Department and the Commerce Department
were surprised by that decision and did not agree with that deci-
sion. So it is not as if the entire administration has backed away,
although that is the—de facto the case.

So by us not pushing forward and insisting that these countries
abide by these new rules around digital, we are basically sending
a message that gives them carte blanche ability to go ahead and
do whatever they want because they know that we are not stand-
ing up for that anymore. And if we are not standing up for it, why
would they bother to take the political risk in their own countries
to stand up for that?

Mrs. FISCHBACH. Thank you very much.

Mr. Razis, why is it important that the U.S. not only defend pol-
icy provisions that are beneficial to our digital companies, but how
can we do a better job in shaping the vision?

Mr. RAZIS. Congresswoman, thank you for the question.

I think we can start by continuing to export gold standard rules
like those we find in the USMCA and the U.S.-Japan Digital Trade
Agreement. But there is even maybe a more basic step that can
start, which is using the National Trade Estimate, for example, in
order to catalog data localization requirements and other digital
trade barriers that U.S. exporters face.
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Now, historically, the NTE has been a really valuable tool for not
just U.S. businesses and policymakers for understanding the data
localization requirements and other barriers that foreign countries
have enacted, but also for sending a signal to our partners that
these sorts of practices are unacceptable.

Unfortunately, the most recent NTE, I think we saw about 70
percent drop in the data localization requirements that were ref-
erenced and about 80 barriers that were removed from the report
altogether. Now, unfortunately, those barriers didn’t disappear.
They are still there, and they are still challenging U.S. exporters.

So I think even a basic step, such as fulfilling the congressional
mandate around the National Trade Estimate, would be a good
place to start.

Mrs. FISCHBACH. Thank you very much.

And, Dr. Walch, I am so sorry, I am running out of time. But you
talked a little bit about—I believe with Ms. DelBene—about what
would happen with the overregulation, and I just was wondering
if you had anything to add to that. She was, I think, asking specifi-
cally about some things, but I was generally—with this overregula-
tion, what does that do for your company?

Ms. WALCH. Thank you so much for the question.

So we are a team of six. I don’t have an in-house lawyer. And
every time I talk to my external representation, I am watching the
clock.

Overregulation means that we will rely on him even more, and
that is a big burden on us. It is not a big burden on the likes of
Google or Meta. They are drowning in lawyers.

Mrs. FISCHBACH. Thank you very much. We made it. I had two
seconds left. Thank you so much.

I yield back.

Chairman SMITH. Thank you. I now recognize Ms. Sanchez for
five minutes.

Ms. SANCHEZ. Thank you to Ranking Member Blumenauer and
Mr. Chairman for holding this important hearing.

I represent part of Los Angeles County and, obviously, it is a
large creative and technology industry hub of Southern California.
And I am very committed to ensuring that our trade policy uplifts
U.S. digital businesses and the workers that support them.

Digital has to be part of our engagement with our trading part-
ners, and I also recognize that our trade policies need to be mod-
ernized. We can’t just rely on the same old trade models that we
have been using for decades. I think our digital trade agenda
should consider how foreign adversaries, like Russia and China,
manipulate and weaponize American data to harm our democracy.

And we also have to consider how Al and automation reshape
the workplace as well. There is a lot of moving parts to this.

For instance, while robots have long been used in high-wage
markets, we now see them in more lower-wage ones. And a study
by the ITIF found that China’s manufacturing sector, for example,
uses 12 times more robots than that of the United States. And that
is not driven by market forces, but it is driven by the Communist
Party’s generous subsidies.

And that puts our American manufacturing and our American
manufacturing workers, which already face an uneven playing
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field, at a bigger disadvantage in global trade. So with the rise of
new technologies, we need to ensure that our policies prioritize
American workers instead of leaving them behind.

Mr. Gottwald, in your written testimony, you touched on the im-
portance of protecting the economic security of the more than five
million workers in the creative industries, such as motion pictures,
television, and music, which I always say are—our biggest export
is our American culture.

Can you expand on how digital trade policy can better ensure
that these workers get the compensation and the recognition that
they are due?

Mr. GOTTWALD. Thank you, Congresswoman Sanchez.

This is a great question, and it raises very important issues for
our union creative professionals, many of whom earn collectively
bargained pay and contributions to their health insurance from the
sales and licensing of the copyrighted works that they help create.
So intellectual property rules are quite important for these work-
ers, their union members, their affiliated AFL-CIO.

So a worker centered digital trade policy, you know, has to ex-
tend and address the stolen or unlicensed use of copyrighted con-
tent on digital platforms and avoid replicating the outdated and
overbroad copyright safe harbor exclusions that exist in some U.S.
laws. So one is, you know, let’s not do further harm by exporting
that model which isn’t working here.

And, in addition, they need to address the dangers and
downsides to Al that you mentioned, including image-based sexual
abuse misappropriation for commercial gain and the proliferation
of deepfake videos and other abuses that happen and affect these
creative professionals. So thank you for that.

Ms. SANCHEZ. Yes, thank you.

Mr. Atkinson, the U.S. film, television, and streaming industries
supports over 816,000 jobs in California and about $101.7 billion
in wages, and I am particularly concerned that some of our closest
trade partners are proposing measures that would discriminate
against U.S. creative industries.

For example, Australia may require U.S. streaming companies to
invest 10 percent of their revenues in Australian content, and Can-
ada wants U.S. streaming companies to subsidize local Canadian
news production. These policies could negatively impact my state’s
and our country’s creative industries and the broader U.S. econ-
omy.

Could you offer, in the closing seconds that we have, some in-
sight into how these mandates conflict with Australia and Canada’s
FTA obligations to the United States?

Mr. ATKINSON. Thank you.

I wouldn’t use the word would. I would use the—could. I would
use the word would. I don’t think there is any question that we will
have less investment in our creators because of these rules, be-
cause of these tax grabs.

Both of our trade agreements should be able to address that.
And, again, it requires the USTR, if it is willing to first go over
there and negotiate tough within their back pocket to say, we are
going to bring a case. Under USMCA arbitration we could bring a
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case, under the U.S.-Australia we can bring a case. We just have
to let them know that we are not going to do this.

By the way, I would add one other thing where I think I agree
with my colleague from the AFL-CIO. We need to make sure that
the trade agreements that we have protect creators and allow for
site blocking, which is something we have long supported. That we
should not allow these foreign websites that are basically pirate
sites to be accessible here, and we should have our trade agree-
ments encourage that with other countries as well.

Ms. SANCHEZ. Thank you.

And I yield back.

Chairman SMITH. Thank you. I now recognize the gentleman
from Tennessee, Mr. Kustoff.

Mr. KUSTOFF. Thank you, Mr. Chairman. Thank you to the wit-
nesses for appearing today.

Mr. Razis, if I could with you, as it relates to Workday, I under-
stand your company helps to find and hire workers. Can you talk
about how Workday helps U.S.-based companies compete globally
by providing them with tools to recruit and manage talent across
the borders in a competitive digital trade environment?

Mr. RAZIS. Congressman, thank you for the great question.

Workday’s business is to help other businesses do well. And so
when our customers succeed, we succeed.

In terms of specifics around talent management, a thing that we
are very excited about at Workday is a skills-based approach to tal-
ent. So we are leveraging Al and other digital technologies to help
our customers understand what skills that their existing
workforces have, what skill gaps there are in their current work-
force that they can grow and help their workers identify, be it in
manufacturing, be it in retail or other sectors, and then to identify
new sources of talent as well.

And so when our customers are able to leverage Workday prod-
ucts in the Al, especially that is driven there, they are better situ-
ated to adapt to new changes in the labor market.

Mr. KUSTOFF. Thank you.

If I can, to follow up maybe, can you talk about how current bar-
riers and regulatory challenges, like the digital service tax, affect
Workday’s ability to invest in innovation and workforce develop-
ment here in the United States?

Mr. RAZIS. Of course. So while the digital services taxes are ad-
dressed at companies that tend not to be Workday—so we are a
business-to-business enterprise, and so—rather than a consumer-
facing one.

That said, it speaks to a larger problem and the costs of foreign
trade barriers. So in order to overcome a market access barrier like
a data localization requirement that requires time and money that
could otherwise be invested in additional head count or innova-
tion—and that is—again, that comes with economic costs in addi-
tion to the variety of other costs associated with market access bar-
riers.

Mr. KUSTOFF. Thank you. I appreciate the fact that all of you
have five minutes to make statements and your written statements
are maybe longer than that.
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If T could, Dr. Atkinson, with you—because you had a very thor-
ough written statement. Maybe if I can ask you about U.S. Trade
Representative Tai’s decision to withdraw from, as you say, key
digital trade negotiations at the WTO.

Can you explain why she did that, why she withdrew from those
negotiations, and does it make any sense to you?

Mr. ATKINSON. So I have not talked to Ambassador Tai, so I
will only give you what I can see, sort of, from the outside.

I think there are two factors. And I would add, by the way, I
think in the Biden Administration there are forces on sort of the
more openness to trade, and there are forces on the less openness
to trade. This is not an administration that has one view. I think
that is the challenge. As I said, there are folks in commerce who
are really pushing for this. There are folks at State who are push-
ing for this.

I think there are two forces. I think that Ambassador Tai and
certain people in the administration, they talk about putting a
pause on trade opening and having a middle-class-oriented trade
and worker-centered trade. I don’t think pause is what—I think
pause is a euphemism. I think what they want is a moratorium,
if not a rollback.

And they see digital as being this expansive new area and I
think, in their view, if they can stop digital trade or slow it down,
this could all be—do good.

Now, why do they want to do that? Because there is no question
that trade puts limits on our ability. So, for example, we can’t tax
corporations at 80 percent because they—we could do it for domes-
tic companies. They just raise prices.

But for our foreign—our companies that are trading, if we raise
taxes super, super high, they would lose global market share, they
would cut workers. So globalization puts—as Tom Friedman once
said in his book, they have golden handcuffs. They do limit what
we can do domestically, not in any legalistic sense. But if we want-
ed to, sort of, impose really terrible regulations, they can do that.
So I think that is point number one.

I think point number two is there are certain progressives in the
Senate in particular who really, really have an animus towards
large corporations. They want to sue big corporations, they want to
break them up, and they have this narrative that the U.S. economy
has become increasingly concentrated, which is a hundred percent
false. And I am happy to share that data from the U.S. Census Bu-
reau that shows that simply is not the case.

But in any case, they are having a real animus and a jihad al-
most against large corporations and big tech in particular.

And I think this was the view, well, if we—somehow, if we go
down this path, we are going to limit our ability to break up Google
or break up Facebook or sue them. So I think those were the two
components of the logic.

Mr. KUSTOFF. Thank you.

I will yield back.

Chairman SMITH. Thank you. I now recognize Mr. Panetta from
California.



71

Mr. PANETTA. Thank you, Mr. Chairman. I had an opening, but
I want to follow up on that statement—that eloquent statement.
Thank you, Mr. Atkinson for that statement.

But, I mean, does—what about, like, when it comes to global
leadership, does the fact that the U.S. participation or lack of, does
that also create a vacuum in global leadership, especially when it
comes to digital trade rules that could be filled by policies proposed
by other trading partners such as Russia or China?

Mr. ATKINSON. Absolutely. Absolutely, Congressman.

The Chinese have a completely—obviously, they have a different
vision of governance and government and global governance, and
they want to impose their vision and their system on the world. I
think Russia is sort of their sidekick, if you will. And this is, basi-
cally, a battle for influence.

I have been in countries where the State Department has invited
me in, and I see the role of China in these countries. I see China
way more active in these countries than we are.

So by us walking away, we are, essentially, giving the Chinese
a green light for them to go into these countries and say, hey, look,
our system is better. I have talked to Chinese companies who say
one of the things that they are really selling, if you will, is we can
go in there and give you a turnkey system in an African country
that they call safe cities.

Well, what they mean by that is complete total monitoring, com-
plete data collection. They are able to put people into jail for what-
ever reason you want, and they are selling that system. Where are
we? Where are we? Why aren’t we in that country saying, by the
way, if you do that, it is going to hurt your innovation. And, by the
way, it is against human rights. So I 100 percent agree with you.

Mr. PANETTA. Exactly. Mr. Shahbaz, where would you be on
that statement?

Mr. SHAHBAZ. 1 do think it is critical, and I would say that
there is two parts to this. So thank you for the question, Congress-
man.

On the one hand, we do need to make sure that there isn’t a vac-
uum. We do know that the Chinese Communist Party has invested
quite a bit, and there was a point where almost a majority of U.N.
agencies were led by Chinese nationals. So I think it is very impor-
tant and it has been great to see the effort that was made, for ex-
ample, to ensure that it was an American citizen who beat, I be-
lieve it was either a Russian or a Chinese national, to lead the
ITU, the International Telecommunications Union.

I do think it is great as well that we have stood up now, the Bu-
reau for Cyberspace and Digital Policy, in order to make sure that
the United States is active at multilateral fora and through bilat-
eral relations to make sure that we are making the case.

And then I do think—the second point here is what it means do-
mestically. And I think that this has been something that has been
pointed out by the other witnesses, is that we need to make sure
that our foreign policy is also in line with our domestic policy. And
that means that people don’t think of the United States as a place
that is this kind of anarchy, right?

Because I do think that there is this impression that some of the
harms that have come about inevitably from digitalization haven’t
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been adequately handled by—by domestic regulation or whatever it
might be or by companies in some ways.

So I do think it is important that the U.S. leads also through a
domestic framework that protects rights of Americans, whether
that is on privacy, whether that is on ensuring greater trans-
parency. Because, on the other hand, you do have China that,
while all of their legislation on personal data helps for domestic
surveillance, they are selling that as a great way of protecting pri-
vacy for Chinese citizens.

So I do think it is important that the United States leads with
a rights-respecting vision, and that is the counterweight to what
China is offering. Thank you.

Mr. PANETTA. Outstanding.

I am going to yield back the remainder of my time, one, because
we have votes; I want to give other members time. Two, because
those two statements, I think, say it all. Thank you, gentlemen.

Chairman SMITH. Thank you. I now recognize Mr. Steube for
five minutes, from Florida.

Mr. STEUBE. Thank you, Mr. Chairman.

From the Industrial Revolution to the digital revolution, America
has been the beacon of creativity and technological innovation and
advancement. But this leadership is at risk from policies both at
home and abroad.

The Biden-Harris Administration’s abdication of leadership on
this issue has been appalling, and I do not have confidence that
Kamala Harris’ very detailed policy proposal of joy will be good for
American digital competitiveness.

Across the globe, including from our allies, we see bad actors
stealing our intellectual property, implementing protectionist poli-
cies, stifling data security and privacy and imposing unreasonable
barriers that disadvantage American companies. It is essential that
we establish and enforce robust digital trade rules to protect Amer-
ican companies, both large and small, from unfair digital practices
overseas.

Under the Trump administration, strong progress was made on
digital trade in the United States-Mexico-Canada Agreement.
USMCA took important steps on e-commerce, algorithms, cyber se-
curity, cross-border data flow, prohibiting data localization, and
consumer protection. It is important to have strong digital policy.
It is equally important that the executive branch enforce these
agreements and Congress provide rigorous oversight while respond-
ing to the need of policy changes.

I applaud the efforts of Chairman Jim Jordan, whom I sit with
on the Select Subcommittee on the Weaponization of the Federal
Government to engage with the European Union, which is attempt-
ing to impose its own censorship regime on American citizens and
companies. The EU is pushing authoritarian policies that will
interfere with the American democratic process, and the Biden-
Harris Administration is turning a blind eye, perhaps because it
will help them politically.

The EU’s ever-expanding regulatory censorship effort seeks to
impose censorship based on what a European official may deem to
be, quote, harmful or disinformation. Failure to comply with the
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European authoritarians would impose significant fines on Amer-
ican companies that can amount to billions of dollars.

Mr. Atkinson, can you talk about the censorship and anti-com-
petitive practices that the EU is imposing on American companies?

Mr. ATKINSON. Yes. Thank you, Congressman.

There is no question that the EU has a different standard of
speech than the United States does. And we see that now in Brit-
ain where there have been people who have been prosecuted in the
last two months for simply making posts on social media that are
legal but not favored by the government. We would, I hope, never
do that in the United States.

We have a tradition of free speech. I forget who said it, but I
think it might have been Justice Brandeis, the best disinfectant is
more sunlight. The answer to hate speech is free speech.

One of the problems with that regime is that the Europeans don’t
really have digital platform companies. And so if they are going to
go after companies for doing this kind of thing, they are going to
go after American companies by default. And what is most trou-
bling about that is the massive fines that they can impose. They
could, essentially, bankrupt an American company if they wanted
to for just allowing speech that is legal in our country.

And, by the way, I would add this—another component is, one
of the key things about speech on the internet is American compa-
nies, by and large—maybe with the exception of X, because they
have a different view, which is their view; that is fine. But the
other American platform companies, they do try to respect domestic
rules about speech.

And so it is not like they are saying, oh, we are not going to mon-
itor or filter any speech in Europe. They are doing the best they
can. And we can argue whether we like that or not, but they are
trying to comply with those rules. And the fact that they can be
subject to such onerous fines for making a best effort, I find that
quite troubling.

It would be one thing if the companies were just thumbing their
nose at the—you know, we are not going to abide by your rules at
all, screw you. All right. But they are not doing that. They are
doing the best they can, and it is an incredibly difficult process
when you are seeing millions and millions of pieces of content on
your site every day.

Mr. STEUBE. Mr. Razis, am I pronouncing that correctly? Under
the Trump administration, we had a massive overhaul of U.S.
trade policy. Can you talk about the effect of the USMCA, that it
had on important areas of concern, like data flow, data localization,
and algorithms?

Mr. RAZIS. Congressman, thank you for the question.

USMCA, which, you know, we are certainly pleased to see the bi-
partisan support around USMCA in a lot of these disciplines has—
really is the gold standard. It is the 21st Century rule book when
it comes to the digital economy right now.

And so to your point, it safeguards the ability of companies to
transfer data across borders securely. It allows—it prohibits data
localization requirements, and it protects American exporters, like
Workday, from arbitrary and discriminatory requirements to trans-
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fer source code or algorithms to foreign governments as a condition
for market access.

Workday has about 75 percent of its business based here in
North America, and so we are certainly beneficiaries of USMCA.
However, we are certainly looking to export more into new markets
and would benefit from the protections within USMCA and the
U.S. Japan agreement.

Mr. STEUBE. Thank the witnesses for being here today. My time
has expired.

Chairman SMITH. Thank you. I now recognize Mr. Schneider
from Illinois.

Mr. SCHNEIDER. Thank you, Mr. Chairman. And I will be
quick because I know we have to get to votes, but I want to thank
the witnesses for joining us today and showing your perspectives.

The expansion of digital trade and digital innovation has literally
transformed every industry across our economy. As a result, trad-
ing digital goods and services has helped create jobs, expand oppor-
tunities for small and family businesses, and cultivate innovation
in communities across our country.

Just in Illinois, my state, the digital economy supports more than
300,000 jobs and represents nearly $3.7 billion in digital exports.
The digital economy is an important part of our trade infrastruc-
ture, and the United States must remain the leader when writing
the rules of the road for the future of digital trade.

The expansion of digital trade and the digital economy has ac-
companied an international discussion around taxing the revenues
and profits earned by multinational corporations. While the Orga-
nization for Economic Cooperation and Development, OECD, con-
tinues its work to reach a consensus on an inclusive digital services
tax framework, individual countries have put in place unilateral
measures to protect their tax base.

Like many of my colleagues on this committee, as we have dis-
cussed today, I am concerned about Canada’s decision to move for-
ward with a digital services tax that unfairly punishes American
companies. I applaud the Biden Administration for standing up
to—up for American businesses and initiating consultations with
Canada through the disputes settlement chapter in the U.S.-Mex-
ico-Canada Agreement, and I hope we can continue working to-
gether on this important issue.

The U.S. must ensure that competing proposals that impact the
digital economy do not undermine American workers, American
businesses, or American national security. We cannot seek grant or
adversaries on digital trade. Instead, we should lead the way on
global technology advancement. I am confident that we can find
our seat at the table and work with our allies to establish strong
equitable trade digital standards to protect American leadership
and innovation.

And with that, I want to ask—well, I have three questions. I am
going to focus on one just for time. Mr. Atkinson, in my district I
am home to many of the leaders in biopharmaceutical and bio-
science sectors, what I call life science corridor through my district.
We lead the country; we lead the world. These companies are de-
veloping and deploying the next generation of innovative tech-
nologies.
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Can you discuss how strengthening digital trade laws can im-
prove protections for intellectual property, specifically in the con-
text of medical or life science innovation and discuss the scope of
impact if the United States does not provide adequate protections
for this important industry?

Mr. ATKINSON. Absolutely. In two ways. One is the biopharma-
ceutical sector is increasingly data-driven, as you know, using algo-
rithms to develop new kinds of treatments and devices, and a lot
of that is going to be cross-border. It is going to be taking patient
data from various places, again, totally anonymized. We have to
make that point clear. They don’t care about the name of the data.
They just need to know, does this person have heart disease, what
a}rl'e the indications. So, number one, we need to be able to protect
that.

The other is this question of data exclusivity. It is particularly
for biologics, large molecule drugs where the patent protection is
different. We need to make sure that when we sign trade agree-
ments that we have 12 years of data exclusivity. Because what
other countries are doing, they want less data exclusivity, a shorter
period of time so they can basically take the molecule that we have
developed and then sell it in our market more quickly than they
Wouldlotherwise when it expires. Both of those issues, to me, are
critical.

Mr. SCHNEIDER. Great. And I agree that it is critical. Like I
said, we have talked a lot about Canada. We can talk more. We
have other issues. This is a critically important issue for our coun-
try, for national security.

For the sake of time, Mr. Chair, I am going to yield back my time
so we can get Mr. Feenstra in.

Chairman SMITH. Thank you. I now recognize the gentleman
from Iowa, Mr. Feenstra.

Mr. FEENSTRA. Thank you, Mr. Chair. Thank you witnesses for
being here.

Obviously, we know that we lead the world in innovation when
it comes to digital innovation. We also understand that we are see-
ing other countries impose intellectual property taxes on what we
have. Germany has imposed a tax on intellectual property. Canada
announced in June that it would retroactively impose discrimina-
tory taxes going back two years. I mean, DST is absolutely at the
forefront now of being taxed.

So my question is this. Dr.—Mr. Atkinson, do you see similar
types of discriminatory taxes being applied towards Chinese com-
panies or other countries? So—yeah. Are we the only ones here?

Mr. ATKINSON. So I don’t think they have designed their sys-
tems explicitly to say let’s go after the Americans, partly because
they—you know, there was that statement that an EU official
made. It was one of those things you are only supposed to say in
private, but he said it in public.

Mr. FEENSTRA. Exactly, yes.

Mr. ATKINSON. Gave the game away.

Mr. FEENSTRA. Yes.

Mr. ATKINSON. I think he regrets saying that now.

Mr. FEENSTRA. But it came out, and it was real.

Mr. ATKINSON. It came out, and it was very real.
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Mr. FEENSTRA. Yes.

Mr. ATKINSON. The issue is why it seems like it is coming at
us. Our companies are bigger, and they are more successful. And
so they set the thresholds where these regulations, where these
taxes and other things kick in. They set the thresholds in a way
that pick up a lot of American companies, but the Chinese are just
not big enough in those markets yet.

We are very big in Europe, we are very big in Australia, we are
very big in Canada. The Chinese aren’t yet, the Alibabas, the
Baidus, and the like. And so if they were big, they would get
wrapped in—wrapped up in this. They are just not big enough, so
it is a de facto attack on U.S. companies.

Mr. FEENSTRA. Got you. We can do 301 investigations, we can
do countermeasures. I get all that.

But the administration, with Janet Yellen and Treasury, I mean,
do you see any sense that they are standing up and fighting
against these imposed taxes from Canada and from Germany?

Mr. ATKINSON. I think there is some pushback in the negotia-
tions with regard to Canada. I don’t see it with regard to Europe.
And I think it is—it is a long-standing problem that U.S.—the U.S.
foreign policy establishment in government prior—and the military
establishment prioritizes foreign policy and military over U.S. eco-
nomic competitiveness and technology competitive issues.

Their view, in my opinion, is let’s not rock the boat. There is this
conflict in Ukraine. We are just going to turn a blind eye to this.

Mr. FEENSTRA. We have become the piggy bank, literally the
piggy bank, and really no one is fighting, you know, for just fair-
ness. That is all we want is fairness. And that is not happening.

Thank you. And I yield back.

Chairman SMITH. Thank you. Thank you for yielding back.

Thank you, again, to all of our witnesses. Sorry we have to run
out of here because of votes, but I think we will make it.

Please be advised that Members will have two weeks to submit
written questions to be answered later in writing. Those questions
and your answers will be made part of the formal hearing record.

With that, the subcommittee stands adjourned. Thank you again.

[Whereupon, at 10:52 a.m., the subcommittee was adjourned.]
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