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THE FUTURE OF DIGITAL ASSETS: 
MEASURING THE REGULATORY GAPS 

IN THE DIGITAL ASSET MARKETS 

Wednesday, May 10, 2023 

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON DIGITAL ASSETS, 

FINANCIAL TECHNOLOGY, AND INCLUSION, 
COMMITTEE ON FINANCIAL SERVICES, 

JOINT WITH THE 
SUBCOMMITTEE ON COMMODITY MARKETS, 

DIGITAL ASSETS, AND RURAL DEVELOPMENT, 
COMMITTEE ON AGRICULTURE, 

Washington, D.C. 
The subcommittees met, pursuant to notice at 9:30 a.m., in room 

1100, Longworth House Office Building, Hon. French Hill [chair-
man of the Subcommittee on Digital Assets, Financial Technology, 
and Inclusion] presiding. 

Members present from the Committee on Financial Services 
[Subcommittee on Digital Assets, Financial Technology, and Inclu-
sion]: Representatives Hill, Lucas, Davidson, Rose, Steil, Timmons, 
Flood, Houchin; Lynch, Foster, Torres, Sherman, Green, Casten, 
and Nickel. 

Members present from the Committee on Agriculture [Sub-
committee on Commodity Markets, Digital Assets, and Rural De-
velopment]: Representatives Johnson, Rose, Molinaro, Nunn; 
Caraveo, Davis of North Carolina, Salinas, Perez, Budzinski, Jack-
son of Illinois, Casar, and Craig. 

Ex officio present from the Committee on Financial Services: 
Chairman Patrick McHenry and Ranking Member Maxine Waters. 

Ex officio present from the Committee on Agriculture: Chairman 
Glenn Thompson and Ranking Member David Scott. 

Chairman HILL. Good morning. The subcommittees will come to 
order. Welcome to the historic Ways and Means Committee room, 
and for the Members here not on the Ways and Means Committee, 
now you see how the other half of Congress lives. 

Pursuant to an agreement by the chairmen and the ranking 
members of the Committees on Financial Services and Agriculture, 
this joint subcommittee hearing will come to order. 

The agreement provides that today’s hearing will be in accord-
ance with the committee rules for the Committee on Financial 
Services. However, for the purposes of recognition for opening 
statements and for questioning, I will recognize first the Com-
modity Markets, Digital Assets, and Rural Development sub-
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committee chairman and ranking member, and then proceed to rec-
ognize myself and Mr. Lynch, then the chairman and ranking 
member of the full Agriculture Committee, and lastly, the chair-
man and ranking member of the full Financial Services Committee. 

From there, the questioning will alternate between Republican 
and Democratic members of the subcommittees, with the members 
on the Commodity Markets, Digital Assets, and Rural Development 
Subcommittee recognized first, and then the members of the Dig-
ital Assets, Financial Technology, and Inclusion Subcommittee. We 
will then proceed in order of seniority. 

Without objection, the Chair is authorized to declare a recess of 
the subcommittees at any time. 

Today’s hearing is entitled, ‘‘The Future of Digital Assets: Meas-
uring the Regulatory Gaps in the Digital Asset Markets.’’ I will 
note at the outset that this hearing has a hard stop at 1:00 p.m., 
which we will strictly observe. 

With that, I will now recognize the gentleman from South Da-
kota, the Chair of the Subcommittee on Commodity Markets, Dig-
ital Assets, and Rural Development, Mr. Johnson, for 4 minutes. 

Chairman JOHNSON. Mr. Hill, thank you, and it is historic. There 
are not very many times that we do things together like this in this 
town, but I think this is altogether appropriate. And you are right, 
this is an august hearing room, there is no question. 

Frankly, if we are going to get the kinds of progress that we need 
to get, we are going to have to do it working together. And I think 
our committees have been working together for weeks and months 
now trying to make sure that we bring certainty and sensible com-
pliance to the digital asset space. We know that digital assets and 
blockchain technology hold real promise, from facilitating payments 
to increasing data privacy and managing supply chain logistics. 
These networks represent a new way for individuals, a new free-
dom for them to make better business decisions. However, current 
Federal laws and regulations provide few rules of the road for 
those who want to engage with those emerging technologies. I 
think all of us know the current uncertainty does not serve us well, 
and it doesn’t serve the marketplace well. 

The CFTC and the SEC continue to debate whether certain dig-
ital assets or securities or commodities—those conflicting enforce-
ment decisions create further confusion in the industry and the 
market. And I thought hearing folks today and their pre-filed testi-
mony did a good job at explaining how problematic that has been. 
Collaboration between our committees will allow us to answer the 
important questions that face us. And congressional action is essen-
tial to provide clear rules of the road and robust oversight for dig-
ital asset market participants and intermediaries. The right policy 
solution involves both committees, speaking with one voice to ap-
propriately direct the CFTC and the SEC to each focus on what 
they do best. 

Market participants will benefit from the longstanding investor 
protections in the securities and commodities markets, but they 
will also benefit from new ideas, new services, and the new oppor-
tunities that innovation can bring. Our central question today is 
how best to promote both advantages. We can do that, and we 
must. Governments around the world are grappling with these 
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same questions and they are coming up with answers. One of the 
pieces of testimony, I think, noted that most of the G20 countries 
are ahead of us. And in the absence of U.S. leadership, they are 
creating frameworks and establishing themselves as hubs for the 
development of the digital asset ecosystem. 

Just last month, the European Union approved its Markets in 
Crypto-Assets (MiCA) regulation, and that really became the first 
comprehensive framework for digital assets in the world. And as 
the use of these assets grow, Congress must be clear about how 
best to regulate this growing sector to ensure the United States re-
mains the leader in financial and technological innovation. Today’s 
hearing will get us quite a bit closer to that goal. 

Thank you to each of our witnesses for their willingness to share 
their expertise, knowledge, and time with us. I look forward to 
hearing your perspectives about the current regulatory obstacles 
for the digital asset ecosystem and hearing your thoughts on solu-
tions. And with that, Mr. Chairman, I yield back. 

Chairman HILL. The gentleman yields back. Thank you. I now 
recognize the gentlewoman from Colorado, the ranking member of 
the Subcommittee on Commodity Markets, Digital Assets, and 
Rural Development, Ms. Caraveo, for 4 minutes. 

Ms. CARAVEO. Thank you, Chairman Hill, and I want to extend 
my thanks to you, Chairman Johnson, and Ranking Member Lynch 
for helping bring the Agriculture and the Financial Services Com-
mittees together for a joint hearing this morning. 

During the recent Agriculture subcommittee hearing on April 
27th, we discussed the swap market regulatory gap, avenues to 
strengthen customer protections, and the need for sufficient re-
sources and funding mechanisms to support these efforts at the 
CFTC. Any legislation that passes Congress must, of course, ad-
dress these issues, but the sprawling nature of the digital asset in-
dustry also highlights the importance of cross-jurisdictional co-
operation and communication. That is why I am happy to be here 
today with my colleagues from the Financial Services Committee. 

The Biden Administration has supported this collaborative ap-
proach, too, through issuance of an Executive Order entitled, ‘‘En-
suring Responsible Development of Digital Assets,’’ which called on 
Federal agencies who work jointly to issue reports on a variety of 
subjects, including a report issued last October reviewing these 
specific financial stability risks and regulatory gaps. I hope the suc-
cess of that joint effort will be echoed in today’s hearing. 

The scale of digital asset activities has increased significantly in 
recent years, both in terms of market participation and use cases. 
And while our Federal financial regulators have successfully uti-
lized their existing enforcement and regulatory authorities, we still 
see charges of rampant and willful noncompliance with some of the 
biggest market participants. Ultimately, providing regulatory clar-
ity to the digital asset industry must also support a robust enforce-
ment regime and prioritize market participants. 

Finally, there have been concerns raised as to whether the Com-
modity Futures Trading Commission (CFTC) has the resources 
needed to regulate the digital asset swap market. I would like to 
note that this is not the first expansion of the Commission’s au-
thorities in recent years. Following the Dodd-Frank Act, the Com-
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mission successfully wrote and implemented rules that expanded 
their authorities in the swap market. Further, as the digital asset 
industry has grown, we have seen the Agency dutifully exercise its 
enforcement authorities. Yet, if we value increased action in the 
swap market, we must value those who do the work for the tax-
payers. I strongly believe any digital asset legislation passed by 
Congress must include a funding mechanism for the CFTC. 

With that, I would like to thank our witnesses for joining us 
today. I look forward to our conversation, and I yield back, Mr. 
Chairman. 

Chairman HILL. I thank the gentlewoman, and I now recognize 
myself for 4 minutes. Again, thank you for joining us today at this 
historic hearing on digital asset market structure. Like Chairman 
Johnson, I want to celebrate collaboration on Capitol Hill anytime 
it happens, so we are grateful to the House Agriculture Committee 
for partnering with us in this unprecedented joint hearing and 
working to craft legislation, and to our Democratic colleagues for 
working with us through today’s unusual circumstances in this 
joint hearing. 

What we decided to do in this Congress, this year, will shape 
whether or not the digital asset ecosystem has the opportunity to 
thrive here in the United States. But right now, there is not a 
workable framework in place for digital asset issuers and inter-
mediaries to be regulated effectively by the SEC or the CFTC. I 
have heard a few members in this room say that the status quo of 
existing laws is enough, that the crypto firms are just willfully 
avoiding compliance with the law, and that Republicans somehow 
are often embarking on a partisan pursuit of sweeping digital asset 
legislation. 

But the reason I know that this can’t be a partisan exercise is 
because my Democratic colleagues have been telling me for months 
that they support common-sense legislation . For example, just last 
November, our ranking member of the House Financial Services 
Committee, Ms. Waters, said, ‘‘We need legislative action to ensure 
that digital asset entities cannot operate in the shadows outside of 
robust Federal oversight and clear rules of the road.’’ Ranking 
Member Waters went on to say, ‘‘It is clear that there are major 
consequences when cryptocurrency entities operate without robust 
Federal oversight and protections for customers.’’ And my good 
friend from Massachusetts, the ranking member of our sub-
committee, Mr. Lynch, said, ‘‘While FTX may be headquartered off-
shore, the circumstances surrounding its collapse strongly point to 
the need for developing thoughtful regulation to protect U.S. inves-
tors.’’ 

That is a great point. And since we can’t trust offshore crypto ex-
changes, as we saw with the FTX collapse, we want to work on leg-
islation here in the United States for U.S. companies that will fol-
low the rules, protect U.S. investors and consumers, and prevent 
future chaotic things like FTX from happening again. However, if 
we fail to provide a functional framework for digital assets in this 
country, all we are doing is forcing this activity to happen in an 
offshore exchange, rather than in a nicely-innovative, properly-reg-
ulated U.S. working environment. And that will only hurt U.S. in-
vestors, innovators, and consumers. 
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Remember, this committee worked in a nonpartisan way to have 
Sam Bankman-Fried testify last December before he was arrested 
in the Bahamas. It wasn’t our decision to cancel his appearance, 
but the bankruptcy process will take a long time and his criminal 
trial in October could even be delayed. And as long as FTX remains 
an ongoing issue for the committee, I want to reiterate our commit-
ment on behalf of House Republicans to work with the Minority to 
make sure that whole situation is investigated and that he is held 
accountable. 

However, we can’t lose sight of why both Democrats and Repub-
licans have been calling for legislation for months. There is nothing 
partisan about that. To quote Senator Gillibrand, ‘‘Establishing a 
regulatory framework that spurs innovation, develops clear stand-
ards, develops appropriate jurisdictional boundaries, and protects 
consumers.’’ That is why we are here today. No one here is claim-
ing that crypto should be exempt from rules or that we should cre-
ate an entirely new regime for it. Instead, we are trying to follow 
the principle of same risk, same regulation to amend current law 
to establish a functional regulatory environment. I think the CFTC 
and the SEC and our consumers will benefit. And I look forward 
to our discussion today, and I yield back. 

The gentleman from Massachusetts, the distinguished ranking 
member of the Subcommittee on Digital Assets, Financial Tech-
nology, and Inclusion, Mr. Lynch, is recognized for 4 minutes. 

Mr. LYNCH. Thank you, Mr. Chairman. I would like to also wel-
come our Agriculture Committee colleagues, and to thank this 
panel for their willingness to help the committee with this work, 
and Chair Johnson as well. I believe there are benefits to hosting 
a joint forum like this between members of our subcommittees to 
consider policy questions around digital assets and allow all stake-
holders to have a seat at the table. I do understand jurisdictional 
questions have been raised at times over whether crypto tokens are 
securities or commodities, and whether the primary regulator of 
those tokens should be the SEC or the CFTC. 

I worry we might be asking the wrong questions, however, and 
we risk feeding into industry-fueled narratives about a turf war be-
tween these two agencies. The digital assets industry continues to 
claim that it lacks regulatory clarity, and that its products and 
technology don’t fit into existing regulatory schemes. I believe that 
industry advocates make these claims because they know that the 
current prevailing business models for crypto are not compatible 
with orderly markets, and our investor protection laws. 

The problem is not regulatory ambiguity. It is mass noncompli-
ance with existing laws. We are now exploring whether we need a 
new regulatory structure to cover digital assets, which would likely 
undermine well-established laws and regulations. I worry that en-
acting a new law could be viewed as a light touch and could en-
courage other industries to morph their products so that they can 
meet the definition of digital assets and thereby avoid long-stand-
ing, long-established, investor protection and orderly markets re-
quirements. 

I remind my colleagues that the U.S. has a comprehensive and 
long-standing framework of securities laws and rules designed to 
protect investors, promote market integrity, and facilitate capital 
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formation. It is the framework that has sustained massive innova-
tion in our financial system for decades. The SEC has important 
requirements to protect investors and the markets. These include 
laws that govern securities, broker-dealers, security exchanges, and 
clearing and settlement agencies. It requires the companies to pro-
vide certain disclosures, segregate customer funds, keep records, 
protect customers, and a whole host of other requirements. Cre-
ating a new carveout for digital assets seems redundant and unnec-
essary. 

I encourage my colleagues to not get lost in the debate over 
whether individual tokens are securities or commodities. Instead, 
we should take a step back and examine the intermediaries that 
facilitate these tokens, such as the exchanges, lenders, and wallet 
holders. Digital assets companies want to serve multiple functions, 
but there are clear rules for companies that function as exchanges, 
broker-dealers, or clearing and settlement agencies. Some digital 
assets companies try to flout the rules by being all at once. Rather 
than comply with existing rules, various cryptocurrency firms have 
engaged in a legal battle against the SEC. The SEC has brought 
130 enforcement actions and has prevailed in every single one. 
Crypto firms often argue that they lack guidance, or that their 
products aren’t what they clearly are. 

In closing, I welcome the conversation that explores the potential 
of these products. But given that the majority of the industry has 
failed, I find it difficult to understand the benefits without proper 
regulatory compliance. Creating a separate regulatory regime 
through legislation is not the answer. However, I look forward to 
a continued discussion on this topic, and I yield back. 

Chairman HILL. I thank the gentleman. I now recognize the gen-
tleman from North Carolina, the Chair of the full Committee on Fi-
nancial Services, Chairman McHenry, for 1 minute. 

Chairman MCHENRY. First, it is wonderful to be on neutral terri-
tory before in this little Ways and Means Committee room between 
the Agriculture Committee and the Financial Services Committee. 
We want to show our friends on the Ways and Means Committee 
how two committees can work together and produce a legislative 
product. But I want to thank the Subcommittee Chairs for working 
so well together with their ranking members to have this joint sub-
committee hearing. The purpose here is to make laws to give assur-
ance to the marketplace and to consumers, to close regulatory gaps, 
and to make sure that you have like-kind of regulation of new 
things in our society and the potential they hold. We need to get 
this right for a couple of reasons: one, to harness innovation and 
enable consumer protection; and two, to ensure that the CFTC and 
the SEC will work together to ensure that consumers are protected, 
unlike what is currently happening. 

I look forward to the panel’s testimony, and I want to thank the 
members for joining in, in this little committee room. 

Chairman HILL. I thank the chairman for those comments. I now 
recognize my friend from California, Ms. Waters, the ranking mem-
ber of the full Committee on Financial Services, for 1 minute. 

Ms. WATERS. Thank you very much. Last Congress, I focused the 
efforts of this committee around addressing problems in the crypto 
markets after the Biden Administration testified before our com-
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mittee about possible bank-like runs of stablecoins. I set about 
working on a comprehensive set of legislation, jointly with Mr. 
McHenry, the Treasury, and the Federal Reserve. We made solid 
progress but didn’t quite get there. Treasury and our financial reg-
ulators also identified further gaps in oversight in the crypto mar-
kets, such as limits in the SEC’s authority to go after frauds like 
FTX even when they operate just off the coast of Florida. These 
should be bipartisan concerns, and legislation to address them 
should have a path to the President’s desk. I hope this Congress, 
we can quickly return to developing legislation together. I yield 
back. 

Chairman HILL. I thank the distinguished ranking member. 
We now welcome the testimony of our witnesses: Mr. Andrew 

Durgee, the head of Republic Crypto; Mr. Matthew Kulkin, a part-
ner and the Chair of the Futures and Derivatives Practice of the 
law firm of Wilmer Cutler Pickering Hale and Dorr, and a previous 
Director of the CFTC’s Division of Swap Dealer and Intermediary 
Oversight; Mr. Marco Santori, the chief legal officer at Kraken Dig-
ital Asset Exchange; Mr. Daniel Schoenberger, the chief legal offi-
cer at the Web3 Foundation; the Honorable Timothy Massad, a re-
search fellow at the Harvard Kennedy School, the director of the 
M–RCBG Digital Assets Policy Project, and a former Chair of the 
CFTC, from 2014 to 2017; and Mr. Michael Blaugrund, the chief 
operating officer of the New York Stock Exchange. 

We thank each of you for taking the time to be here with us 
today. You will each be recognized for 5 minutes to give an oral 
presentation of your testimony. And without objection, your written 
statements will be made a part of the record. 

Mr. Durgee, you are now recognized for 5 minutes. 

STATEMENT OF ANDREW DURGEE, EXECUTIVE VICE 
PRESIDENT, OPENDEAL, INC. D/B/A REPUBLIC 

Mr. DURGEE. Thank you, Committee Chairmen McHenry and 
Thompson, Committee Ranking Members Waters and Scott, Sub-
committee Chairmen Hill and Johnson, Subcommittee Ranking 
Members Lynch and Caraveo, and esteemed members of both com-
mittees for the honor of testifying before you today. My name is 
Andrew Durgee, and I am executive vice president of Republic and 
co-founder of the blockchain technology business, Republic Crypto. 
In these capacities, I oversee Republic’s strategic vision with re-
spect to Web3, as well as sit on various corporate boards as a fidu-
ciary. And for better or worse, I believe I am the only panelist here 
who does not happen to be an attorney. 

While I am here representing Republic, it is important to note, 
I also feel that I am here to represent the American people, of 
which nearly 83 million have or are currently participating within 
this industry, including millions of them who use the Republic plat-
form. I have been in the blockchain industry for over a decade and 
have watched the industry grow from concepts and theories to 
practical deployments. To find this industry now the topic of con-
gressional interest is both a testament to its maturity and the will-
ingness of this committee to strive to continue American innova-
tional dominance. It is not lost on me the amount of work and dedi-
cation it takes to bring this many people together to constructively 
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discuss changes that could impact the financial lives of millions of 
Americans, and I thank you. 

Republic was a spinoff of a prominent investment company called 
AngelList. With a focus on the JOBS Act as well as the 
CROWDFUND Act, members of these committees are no rookies 
when it comes to efforts to drive innovation within our beautiful 
country, including Chairman McHenry, who introduced the Ex-
panding Access to Capital Act. It was from these efforts that Re-
public was born, a U.S.-based company that employs over 300 peo-
ple, which serves U.S. retail investors, and U.S.-accredited inves-
tors and institutions alike. We are a living success case from those 
initiatives, and we are excited to help bring the next wave of Amer-
ican innovation. For those who are not familiar with the JOBS Act 
and the CROWDFUND Act, they created two new regulatory secu-
rities exemptions known as Reg. CF and Reg. A+. These allowed 
for a novel framework for retail, meaning non-accredited investors 
to be able to invest in companies prior to an IPO. This was a 
groundbreaking change from the Securities Act of 1933. 

And it finally gave regular citizens the ability to participate in 
the financial upside of early-stage companies. Regulators pointed to 
these exemptions as functional for Web3 companies to comply, but 
they struggle from both a logistical disclosure and an SEC-approval 
standpoint. The disclosure requirements simply do not work within 
an industry trying to decentralize itself, for example, once a certain 
number of investors or token holders are reached, the issuer is 
then required to register under Section 12(g) of the Exchange Act, 
inherently limiting access and inclusion from other eager partici-
pants. It is nearly impossible for a company to push towards decen-
tralization without triggering this requirement. 

The second issue is the SEC’s approval process. Republic has at-
tempted to register a Reg. A+ security token with the SEC for the 
last 3 years, and after 12 turns of that document and countless 
legal bills, we have still been unable to get approval. In fact, the 
current Administration has not qualified a single digital asset of-
fering. Thus, the current system is not working as intended. Much 
of what this committee has discussed and will certainly discuss 
today is around crypto assets and their speculative form. But it is 
important to remember that what we are really discussing is a 
technological innovation, and one of its first use cases that has op-
erative scale just happens to be digital currencies. 

We are in the early stages of this technology, and I really want 
to provide some examples of that. It generally takes about 25 to 30 
years for human beings to adopt a new data transfer technology. 
Radio was invented in 1890, but wasn’t commercially available 
until the 1920s. TV was developed in the 1920s, but wasn’t in 
homes until the 1950s. Email was invented in 1969, but most of 
you likely didn’t have an email address until 1997. 

There is one that I really want to focus on, and that is Trans-
mission Control Protocol/Internet Protocol (TCP/IP), which is the 
Internet for those who don’t know, developed as a Defense Ad-
vanced Research Projects Agency (DARPA) project in 1970, but it 
wasn’t really commercially accepted until 1995, when it was rolled 
out with Windows 95. There is another important date, 1983, 
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which is is when TCP/IP was accepted as the standard protocol for 
Internet development, 13 years after it was created. 

Well, here we are, 13 years after Bitcoin was created, and we are 
just now starting to talk about standardization. This is not a coinci-
dence. Adoption at this stage is not a technology problem; it is a 
human conditioning issue. Every 13-year-old in the United States 
has only existed in a world where Bitcoin has existed, and 3 years 
from now, every 16-year-old will have only existed in a world where 
Bitcoin has existed. Sixteen-years-old is an important date because 
it is generally when someone becomes interested in becoming a de-
veloper; they are the adoption layer. We here in this room are the 
infrastructure layer. It is our responsibility to create an environ-
ment where every 13-year-old American has a framework upon 
which they can build the next world. 

Thank you and I look forward to your questions. 
[The prepared statement of Mr. Durgee can be found on page 66 

of the appendix.] 
Chairman HILL. Thank you. The gentleman yields back. 
Mr. Kulkin, you are now recognized for 5 minutes. 

STATEMENT OF MATTHEW KULKIN, PARTNER AND CHAIR, FU-
TURES AND DERIVATIVES PRACTICE, WILMER CUTLER 
PICKERING HALE AND DORR LLP, AND FORMER DIRECTOR, 
CFTC DIVISION OF SWAP DEALER AND INTERMEDIARY 
OVERSIGHT 

Mr. KULKIN. Thank you, Subcommittee Chairs Johnson and Hill, 
Subcommittee Ranking Members Lynch and Caraveo, and Finan-
cial Services Chairman McHenry and Ranking Member Waters. My 
name is Matthew Kulkin. I am a partner in the Washington, D.C. 
office of Wilmer Hale, where I lead our law firm’s futures and de-
rivatives practice group. I previously served as the CFTC’s Director 
of the Division of Swap Dealer and Intermediary Oversight, now 
known as the Market Participants Division, and I commend the 
subcommittees for working together today to explore potential 
paths forward for digital asset market regulation. These rules and 
policies cannot be successfully developed by any individual com-
mittee, legislative chamber or regulatory agency. 

The views I have shared this morning are my own; they do not 
represent those of my colleagues, my law firm, our clients, or any 
other person or organization. Thank you for inviting me to partici-
pate today. 

I have three points I would like to make. The first is that the 
largest digital assets that are traded by market size and volume 
are commodities, and the statutory definition of commodity is in-
tentionally broad. It covers almost all goods and articles, as well 
as services, rights, and interests in which futures trading takes 
place. So, products like Bitcoin and Ethereum already have CFTC- 
registered futures contracts trading on CFTC-registered exchanges. 
In addition, the CFTC has successfully asserted anti-fraud and 
anti-manipulation jurisdiction, or its enforcement authority over 
certain stablecoins, again, as defined by Congress in the Com-
modity Exchange Act. 

My second point is that the current framework limits the CFTC’s 
enforcement authority, solely for fraud and manipulation in the 
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digital commodity swap market or cash market, and that authority 
is insufficient to adequately protect customers. 

By limiting the CFTC’s oversight of commodity swap markets, 
market participants are not getting the benefit of basic customer 
protections that the CFTC could provide through registration, regu-
lation, examination, and enforcement. And those authorities al-
ready exist in the digital commodity futures markets. I am also 
talking about things like segregation of customer funds, and rules 
governing how those funds are held in the event of a bankruptcy. 

That brings me to my third point today. Congress should expand 
the CFTC’s role to include regulatory authority over the digital 
commodity swap markets. Doing so would introduce key features 
that are found in the futures markets, which have worked well to 
protect customers for years. In addition, segregation of customer 
funds, things like financial resource reporting requirements for 
intermediaries, exchanges conducting real-time surveillance over 
trading activity, regular examination for compliance with CFTC 
rules, and, of course, enforcement for noncompliance with these 
rules. 

From 2017 to 2019, I had the privilege of serving as a Division 
Director at the CFTC. Simply put, I have great confidence in the 
CFTC’s ability to carry out its mission to protect customers and 
promote the integrity, resilience, and vibrancy of markets. My ex-
perience has shown me how the CFTC can register, regulate, exam-
ine, and enforce. In fact, I partnered with the National Futures As-
sociation, a self-regulatory organization, on the development and 
implementation of a number of customer protection measures. I 
saw how the CFTC’s enforcement program holds individuals and 
institutions accountable for misconduct that interferes with market 
integrity. And importantly, I also worked closely with my col-
leagues at the SEC, and I saw how the CFTC and the SEC can col-
laborate in a productive, responsible manner. 

In 2010, Congress passed the Dodd-Frank Act. In that law, Con-
gress directed the CFTC to regulate swap markets, and the SEC 
to regulate security-based swap markets. In the years that fol-
lowed, the two Commissions adopted several important rules to-
gether and coordinated on the implementation of these new frame-
works. There are similarities between the implementation of Dodd- 
Frank for over-the-counter derivatives, and today’s discussion re-
garding the regulation of digital asset markets. In both instances, 
there is an important leadership role for Congress. 

Here, Congress should make clear that the CFTC is the primary 
regulator for digital commodities, and the SEC for securities. I be-
lieve that approach will provide these markets and market partici-
pants with a framework that respects existing laws, conventions, 
and market structures. Congress should build on its precedent in 
a manner that best protects investors, and at the same time at-
tracts and retains the innovation that has made the U.S. capital 
markets the deepest, most-transparent, and most-competitive in 
the world. I thank you for your time, and I will be happy to answer 
your questions. 

[The prepared statement of Mr. Kulkin can be found on page 78 
of the appendix.] 

Chairman HILL. Thank you, sir. 
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Mr. Santori, you are now recognized for 5 minutes. 

STATEMENT OF MARCO SANTORI, CHIEF LEGAL OFFICER, 
KRAKEN DIGITAL ASSET EXCHANGE 

Mr. SANTORI. Chairman Hill, Chairman Johnson, Ranking Mem-
ber Lynch, Ranking Member Caraveo, and members of the sub-
committees, thank you for the opportunity to testify today. My 
name is Marco Santori, and I am the chief legal officer of the 
Kraken Digital Asset Exchange. I was one of the first lawyers prac-
ticing in the area of digital asset regulation. I have advised clients 
in this ecosystem for over a decade, nearly since blockchains were 
invented. Today, I oversee all legal, regulatory, and policy matters 
impacting our global business operations. I oversee 50 lawyers and 
professionals around the world with deep and diverse experience, 
and public sector and private sector backgrounds. 

Kraken was founded over 11 years ago. Since then, we have 
steadily grown into one of the world’s leading global digital asset 
businesses. We are proud of our roots as a Bitcoin exchange, but 
we are equally driven by the societal and economic value that is 
developing well beyond financial services. 

Blockchains are transforming the way that we consume goods 
and services, secure data, and even deal in property rights. Our 
primary business is operating in-exchange to match buyers and 
sellers in digital assets. Today, we serve over 10 million customers 
around the world through a secure and transparent centralized 
platform. As we have grown, our business has diversified beyond 
our exchange. We operate the world’s leading digital asset index 
provider which serves some of the largest futures exchanges and 
asset managers here in the United States. We offer staking and fu-
tures trading in eligible jurisdictions. And we have founded a first- 
of-its-kind, State-chartered, Special Purpose Depository Institution 
(SPDI) called Kraken Bank. 

Today, our global team of over 2,000 professionals is located in 
the U.S. and across more than 70 countries. We collaborate and ad-
vance our mission through contributions from many geographies, 
professional backgrounds, cultures, ethnicities, and, of course, polit-
ical viewpoints. The diversity of our team is a competitive strength 
that aligns our business with the global nature of our markets and 
the dynamic community of customers and innovators we serve. 

Security and customer asset protection has been central to our 
culture and our business model from our inception. We hold regu-
latory licenses here in the United States and around the world, in-
cluding the United Kingdom, the European Union, Canada, and 
other developed and emerging markets. My team and I are thrilled 
to operate with a global perspective because many countries are ad-
vancing effective, practical, fit-for-purpose rules governing digital 
asset participants. 

Europe and the United Kingdom, for example, have focused on 
assessing the specific real-world characteristics of digital assets 
and advancing risk-based rules to regulate them. Although ap-
proaches differ by jurisdiction, there is a common thread to these 
efforts. Instead of forcing new products into old regulatory schemes, 
they craft more-effective rules from tested principles. 
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In the United States, however, we face significant regulatory 
gaps. Those gaps are so stark that they have spawned a seemingly- 
unending docket of both private and public litigation. This litiga-
tion has not protected consumers. This litigation will not protect 
consumers either. 

Congress can fill these gaps with clear mandates: first, a func-
tional standard and process for drawing clear jurisdictional lines 
for SEC and CFTC oversight; second, a workable registration path 
for exchanges at each Agency; third, clarification of the role of the 
CFTC over swap markets; fourth, clear direction for ongoing regu-
latory cooperation; and finally, workable transitional arrangements 
to avoid market disruption until then. 

Congress, led by these subcommittees, can fill these gaps to im-
prove markets, empower consumers, and ensure the United States 
participates in the world’s next wave of technological innovation. 
As you have heard from other witnesses today, there is clear prece-
dent for Congress here. Following the 2008 financial crisis, Con-
gress passed Dodd-Frank, which set up lines of demarcation and 
joint supervision of swaps markets for both the CFTC and the SEC. 
Today’s collaboration across committee members and staff and 
across party lines demonstrates both the willingness and the abil-
ity for Congress to get this right. I look forward to your questions 
and our discussion. Thank you. 

[The prepared statement of Mr. Santori can be found on page 105 
of the appendix.] 

Chairman HILL. Thank you. 
Mr. Schoenberger, you are recognized for 5 minutes. 

STATEMENT OF DANIEL SCHOENBERGER, CHIEF LEGAL 
OFFICER, WEB3 FOUNDATION 

Mr. SCHOENBERGER. Chairman McHenry, Chairman Thompson, 
Chairman Hill, Chairman Johnson, Ranking Member Waters, 
Ranking Member Scott, Ranking Member Lynch, Ranking Member 
Caraveo, and other members of the committees, on behalf of the 
Web3 Foundation and the Polkadot ecosystem, I would like to 
thank you for the opportunity to testify today regarding blockchain 
technology and the benefits of Web3. 

I am Daniel Schoenberger, the chief legal officer at the Web3 
Foundation. I have worked at the intersection of emerging tech-
nologies, law, ethics, and public policy for more than 20 years. The 
Web3 Foundation was formed with the goal of establishing Web3, 
a new and better Internet infrastructure. It wasn’t about building 
a currency like Bitcoin, or a smart contract platform like 
Ethereum. It was about giving siloed blockchains the ability to 
communicate with each other. And to realize this vision, the 
Polkadot network was built. 

Think of Polkadot as the Simple Mail Transfer Protocol (SMTP) 
of the Internet used to send and receive email, and think of layer 
one blockchain such as Bitcoin or Ethereum as email providers like 
Yahoo or Google. Polkadot allows these distinct programs to com-
municate with a seamless connection and interoperability. Without 
this infrastructure, this would not be possible. The native token of 
the Polkadot network is a blockchain-based token known as 
DOT,—D–O–T—which should be thought of as the orchestrating 
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tool used to secure and govern Polkadot. To facilitate the creation 
of this ecosystem, future DOT token was sold in private sales from 
2017 to 2019. The foundation treated DOT as a security in accord-
ance with regulation SNT, and the foundation confirmed the iden-
tity of the original buyers through Know Your Customer/Anti- 
Money Laundering (KYC/AML) checks. 

After 3 years of engagement with SEC staff, the foundation be-
lieves DOT is no longer a security, based on the Howey Test, but 
it also satisfies the factors indicating the token is less likely to be 
a security as set out in the Framework for Investment Contract 
Analysis of Digital Assets, as it was issued by the SEC’s Strategic 
Hub for Innovation and Financial Technology, FinHub. Given those 
functionalities and properties, the foundation thinks of DOT as 
merely a coordinating software. The foundation suggests putting 
DOT in a separate category, for example, the class of utility tokens. 
The most important regulatory concern for the foundation is the 
classification of tokens. Both Switzerland and the European Union 
have created a clear framework distinguishing between payment 
tokens, security tokens, and utility tokens. 

Under the current U.S. regulatory approach, a token is forced to 
fit into limited categories. However, it is not always clear in which 
category a token should be placed. As a simple example, the chair 
I am sitting in could be tokenized. Also, there will be some tokens 
that will have the characteristics of a particular asset class, and at 
a time in the future will cease to have those characteristics. This 
is part of the nature and innovation of blockchain technology. 
Clearly, a legislative process to reevaluate a token is necessary. 
The SEC staff has already outlined a path to evaluate the status 
of a digital token. The foundation suggests that Congress establish 
a procedure through legislation to authorize regulators to reevalu-
ate the status of tokens. 

Let me be very clear: If a token is used for fundraising purposes, 
it should be subject to all applicable laws and regulations. How-
ever, that same token may serve a functional purpose devoid of 
speculative investment in the future. We fully support putting into 
place a legally-binding process of token reclassification. We ap-
plaud the subcommittees for undertaking the hard work and delib-
eration necessary to develop a legislative framework. We would ask 
you to do so with an understanding and approach that recognizes 
new technologies. To simply apply existing regulation would be in-
adequate to truly address this emerging technology. 

We look forward to helping the committees develop a comprehen-
sive framework for all token classification in the U.S., and we are 
confident that with clear statutory guidelines, the U.S. will con-
tinue to lead the world in innovation. I look forward to answering 
your questions. Thank you very much. 

[The prepared statement of Mr. Schoenberger can be found on 
page 113 of the appendix.] 

Chairman HILL. Thank you. 
Mr. Massad, you are recognized for 5 minutes. 



14 

STATEMENT OF THE HONORABLE TIMOTHY MASSAD, RE-
SEARCH FELLOW AND DIRECTOR, DIGITAL ASSETS POLICY 
PROJECT, HARVARD KENNEDY SCHOOL MOSSAVAR- 
RAHMANI CENTER FOR BUSINESS AND GOVERNMENT 
Mr. MASSAD. Thank you. Chairmen McHenry and Thompson, 

Subcommittee Chairmen Hill and Johnson, Ranking Members 
Lynch and Caraveo, and members of the committees and staff, I 
am honored to be testifying before you today. 

Since 2014, when I became Chairman of the CFTC, I have talked 
about the gap in crypto regulation. And you have heard a lot about 
it today. Obviously, we don’t have a Federal regulator of the swap 
market in tokens that are not securities, and we have this classi-
fication debate, which makes that gap worse. So the question is, 
how do we fix it? And there are now lots of calls for maybe tin-
kering with securities laws and definitions, coming up with a new 
category, and coupling that with giving jurisdiction to the CFTC. 

The part that concerns me is the rewriting of the securities laws 
and creating that new definition, because I think it is likely to gen-
erate its own questions of interpretation that may lead to lots of 
litigation and confusion. I think it may also create unintended loop-
holes. And frankly, we don’t have the information today to know 
how to classify tokens, to apply the Howey Test. 

I think there is another approach, which is that we would pass 
a law that requires that any trading platform or lending platform 
that uses or trades Bitcoin or Ethereum has to comply with a set 
of principles for everything it does for all the tokens on the plat-
form, for all of its activity. And those principles would be the ones 
with which we are all familiar: protecting customer assets; pre-
venting fraud and manipulation; requiring risk management; re-
quiring reporting; requiring trade transparency; and preventing 
conflicts of interest, and so forth. 

Congress would direct the SEC and the CFTC to develop joint 
rules implementing those standards, or create a self-regulatory or-
ganization (SRO) that would develop those rules and implement 
and enforce them. I think there are several advantages to this. 
First, it is simple. The law would give us jurisdiction over all of 
those platforms that are important, because no platform can exist 
without trading Bitcoin or Ethereum, without having to rewrite the 
securities laws. And the principles would, as I say, apply to all ac-
tivity on those platforms. 

Second, it focuses on the core of the problem, which is that over 
90 percent of the swap market trading occurs on centralized inter-
mediaries. Simply eliminating wash trading on those platforms 
would be a big improvement. 

Third, it is practical, It would not require bifurcation of the exist-
ing market into one platform for trading commodity tokens and one 
platform for trading security tokens, and it is helpful not to do 
that, because crypto trading actually occurs in pairs today. 

In addition, by using an SRO, we would be able to require the 
industry to pay a lot of the cost and thereby reduce the Federal 
budget impact. As I say, the approach would not involve rewriting 
the securities or commodities laws, and the SEC and the CFTC 
would retain their existing authority. And the SEC could still bring 
a case, claiming that a particular token is a security. But if it pre-
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vails, the platform would simply have to stop trading that token or 
move it to a registered platform. The SEC would not be able to 
shut down the platform as long as it was operating in compliance 
with these core principles, which ensures that the platforms can 
continue on a more-responsible basis while these classification 
issues are resolved. It would also, as I say, provide for some disclo-
sure, which is important for investor protection and to enable us 
to decide how to classify things. It is an incremental approach, and 
I think we can build on it. It is also a solution that I think can 
be bipartisan. 

Former SEC Chair Jay Clayton—appointed by President 
Trump—and I have kind of formulated this. I know he supports it. 
We also think it is a proposal that people can support regardless 
of how you value the importance of crypto, whether you are a 
crypto-enthusiast or a crypto-skeptic. We don’t have to debate that, 
let’s just put in place a framework that provides investor protec-
tion. Let us move forward and we can always come back and do 
more. 

Finally, let me say there are other gaps in the law, such as in 
stablecoin regulation. I appreciate the efforts of these committees 
on that and I am happy to talk about that as well. Thank you. 

[The prepared statement of Mr. Massad can be found on page 89 
of the appendix.] 

Chairman HILL. Thank you very much. 
Mr. Blaugrund, you are now recognized for 5 minutes. 

STATEMENT OF MICHAEL BLAUGRUND, CHIEF OPERATING 
OFFICER, NEW YORK STOCK EXCHANGE 

Mr. BLAUGRUND. Subcommittee Chairs Hill and Johnson, Sub-
committee Ranking Members Lynch and Caraveo, Full Committee 
Chairs McHenry and Thompson, Full Committee Ranking Mem-
bers Waters and Scott, and distinguished members of the sub-
committees, thank you for the opportunity to testify today on the 
regulatory future of digital asset markets. My name is Michael 
Blaugrund, and I am the chief operating officer of the New York 
Stock Exchange (NYSE). 

National securities exchanges, such as the NYSE, serve a funda-
mental role in the capital markets ecosystem by providing a forum 
for companies to raise money, as well as a venue for investors to 
buy and sell the securities of public companies at transparent 
prices in a fair and orderly manner. 

Next week, the NYSE will celebrate the 231st anniversary of the 
signing of the Buttonwood Agreement, the foundational document 
that established our exchange. For more than 2 centuries since, we 
have worked to establish and maintain the United States’ position 
as the envy of the global capital markets. In advancing this posi-
tion, we focus on utilizing innovative technology to ensure that our 
nation’s vibrant markets remain competitive around the world. I 
am here today to share some perspective from our experience. 

Although technology evolves over time, the obligation to protect 
investors does not. Whether their trading occurs via open outcry, 
over telegraph, through pneumatic tubes, or pursuant to complex 
algorithms, the public rightfully expects that their assets will be 
protected from fraud, theft, and manipulation. The regulatory 
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framework governing national securities exchanges brings trans-
parency and a trusted environment for issuers and investors. 

As investors increasingly seek exposure to digital assets, it has 
never been more important to develop a regulatory framework 
around them that protects the public. This is not unlike the prob-
lem that Congress faced nearly 100 years ago that led to the estab-
lishment of the Securities Exchange Act to address these same pol-
icy objectives. So, how best to protect public investors who seek to 
engage in the digital assets market? The lesson to be drawn from 
the more-established markets is clear. Segregation of key functions 
within the financial markets ecosystem, brokerage, exchange, clear-
ing and custody mitigates inherent conflicts of interest, promotes 
transparency, and facilitates competition among service providers. 
This, in turn, benefits investors and results in a more fair, efficient, 
and safe environment. 

When investors trade on the New York Stock Exchange, they are 
represented by registered broker-dealers whose trades are cleared 
and settled by registered clearing houses, whose assets are held by 
registered bankruptcy remote custodians. Investors have recourse if 
they are harmed by any of their service providers, and multilateral 
clearing reduces counterparty risk. 

By comparison, some current-day digital asset trading models, as 
witnessed with the collapse of FTX, commingled assumptions in a 
way that raises serious questions of risk management, financial re-
sources, and investor protection. We believe that if investors could 
trade digital assets in a similarly-regulated exchange environment, 
many of the problems we have seen in the last year would not have 
occurred. 

Competition among securities and commodities exchanges is 
fierce, and new entrants are a regular occurrence. It is a well-es-
tablished process to launch a registered exchange, whether one 
with a unique listing concept, a unique trading protocol, unique 
operational features, or a unique market segment. To date, how-
ever, we have not seen a digital asset trading platform follow this 
well-worn path. There is a dissonance between much of the current 
digital asset industry’s practice and the standards of investor pro-
tection established under the law and regulation for traditional 
markets. Some have argued that the rules and regulations should 
be relaxed to accommodate current crypto practice, while others 
have asserted that the market for digital assets must adapt to ex-
isting standards. Congress can determine its preferred course of ac-
tion. It is our belief, however, that the exchange regulatory frame-
work represents an established and well-known foundation that 
can be adjusted to accommodate the marketplace for digital assets. 

In this regard, there are several steps that can be taken by gov-
ernment agencies that would facilitate practical oversight for dig-
ital assets. First, provide a tailored registration process for invest-
ment contract tokens. Second, replace the temporary SEC condi-
tions for Special Purpose Broker-Dealers (SPBDs) to custody digital 
assets with a more-permanent solution. Third, permit adjustments 
to applicable rules of national securities exchanges and clearing 
houses support securities or other digital assets that are not con-
sidered national market system securities. And fourth, evaluate the 
potential for dual registration or substituted compliance between 
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SEC and CFTC regimes. Coordination between the two agencies 
would work to mitigate the costs, burdens, and uncertainty that 
can arise when more than one regulatory regime is implicated. 

American capital markets have long benefited from evolving 
within the parameters of well-established rules. Our experience 
over the past 231 years is a testament to the ability of market par-
ticipants to promote investor protections while adapting to techno-
logical innovation. Thank you, and I look forward to your ques-
tions. 

[The prepared statement of Mr. Blaugrund can be found on page 
62 of the appendix.] 

Chairman HILL. We appreciate our panel’s testimony. We will 
now turn to our Member questions. And I recognize the Chair of 
the Subcommittee on Commodity Markets, Digital Assets, and 
Rural Development, Mr. Johnson, for 5 minutes. 

Chairman JOHNSON. I know this town loves kicking the can down 
the path. But there are times where it is just clear even to Con-
gress that action is appropriate and needed. Mr. Durgee, I was so 
grateful for you to point out that a 13-year-old has only grown up 
in the Bitcoin era. We have learned a lot during that time. 

And, in fact, every single witness that we have today, and every 
single witness we have had before our Subcommittee on Digital As-
sets have all said that there is a lack of clarity within existing law 
that is holding back innovation in the marketplace. It is holding 
back America’s ability to be competitive in this development space. 
And it is not properly protecting consumers and the broader mar-
ketplace. And so, we get to a point where we know that action is 
appropriate, I think the contours of what that looks like are begin-
ning to come into focus, thank goodness. 

But I want to hone in on one of these central questions. And I 
will come to you, Mr. Kulkin. We know that one of the legs of the 
Howey Test is about whether or not a centralized group of decision- 
makers has a substantial impact on the value of that thing. If they 
do, it is highly likely to be a security. 

In Mr. Schoenberger’s testimony, he talked about the multi-year 
process that Polkadot went through to be more decentralized. Why 
is that an important characteristic of when something can go from 
being a security to becoming a commodity? 

Mr. KULKIN. Chairman Johnson, thank you for the question. The 
Howey Test really looks at the issue or sale of a security, so you 
are thinking about it at the moment that the product is put out for 
investors. I would distinguish that from trading down the road 
after it has been put out, where you don’t necessarily have the ex-
pectation of profits based on the efforts of others. And it becomes 
more fungible or I might even say more commoditized. And then, 
the trading in that market, in the secondary market looks a lot 
more like a commodity as defined by Congress. 

Chairman JOHNSON. And we are looking to try to help guide the 
SEC and the CFTC as they try to determine how to apply some-
thing like the Howey Test to this question of decentralization, are 
there particular factors we should look toward? Are there par-
ticular triggers? 

Mr. KULKIN. We know that it is substantial, that it is sufficiently 
commoditized. For starters, we can look at where derivatives mar-
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kets already exist. If there are futures contracts that have been 
certified by exchanges at the CFTC, and we have people hedging 
risk on the commodity, that is a pretty good indicator that some-
thing has been commoditized. 

The other way to look at it is to look at the action of the Commis-
sion as a body, as opposed to any individual Chair or Commissioner 
or speech or staff statement. In this case, we have seen the CFTC 
as a body take action against certain stablecoins in the swap mar-
ket where they have identified fraud or manipulation that has im-
pacted others. So, I sort of look at those sources first to determine 
whether or not something is a commodity. 

Chairman JOHNSON. Yes, looking to the regulators for an envi-
ronment that seemingly everybody acknowledges doesn’t have prop-
er clarity for the regulators or the marketplace, it seems like we 
could help them better ascertain, when does that trigger hit? We 
are not providing a lot of guidance. Is there anything else you could 
say to help us find a way forward? 

Mr. KULKIN. No, I think that inflection point is a challenging 
one. I will admit that. And it is sort of easy to draw out the two 
ends of the spectrum in terms of a token being offered to raise cap-
ital versus something that is highly-commoditized and hedged to 
the derivatives markets, but that point in between is a challenging 
one to draw a very bright line. 

Chairman JOHNSON. As you noted in your testimony, 71 percent 
of the market capitalization in this area are products for which it 
seems like there is broad agreement that they are commodities. So, 
the CFTC is generally the cop on this beat, but for swap market, 
you noted in your testimony that you are not suggesting the CFTC 
should have broad swap market enforcement authority everywhere, 
but just looking at digital assets because they are different. How 
are they different? 

Mr. KULKIN. They are different in a couple of ways. And if I 
could, Ranking Member Caraveo pointed this out at the last sub-
committee hearing that many of these digital commodities have a 
very strong retail component. That is different than soybeans or oil 
or interest rates. We have a very strong retail market here that 
needs the benefits of customer protection. The other reason is that 
it is new. And the other commodities that I just used as an exam-
ple have years or decades or generations of existing swap market 
regulation, whereas digital commodities do not. 

Chairman HILL. Thank you very much. The gentleman yields 
back. I now recognize the ranking member of the Subcommittee on 
Commodity Markets, Digital Assets, and Rural Development, Ms. 
Caraveo, for 5 minutes. 

Ms. CARAVEO. Thank you, Mr. Chairman. And thank you again 
to our panel for being here this morning and for your testimony. 
A common argument, which I touched upon in my testimony, is a 
concern about the CFTC’s relative size, compared to other Federal 
financial regulators, and the impact that may have on the ability 
of the Commission to engage in robust enforcement. 

Mr. Massad, you were the Chair of the CFTC at a time when the 
Agency was implementing Dodd-Frank, which provided the Com-
mission with additional regulatory authority over the swap mar-
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kets. Were there similar concerns at that time for the CFTC’s abil-
ity to oversee those swap markets? 

Mr. MASSAD. Absolutely. It is not possible for the CFTC, or 
frankly, any agency, to suddenly take on a whole new area of juris-
diction without additional resources. In the case of the swap mar-
ket, we did the best we could. But we were cutting a lot of other 
activities that we should have been, I think, spending more on, 
oversight of a lot of the existing market, the existing infrastruc-
ture. It is as if you all decided, you know what? Let’s have the Cap-
itol Police not just do the Capitol, but all of the airports around 
Washington, but let’s not give them any more resources. It just 
doesn’t work. 

Ms. CARAVEO. Thank you. I think that is an important issue to 
point out, especially as we are facing potential cuts across-the- 
board to many agencies. To follow up, I also just briefly wanted to 
touch on the theme of today’s hearing, which is cross-jurisdictional 
cooperation and collaboration. Sir, for you again, what are some 
measures that can be taken to ensure that the CFTC, the SEC, 
Treasury, and other financial regulators work cooperatively to fur-
ther industry compliance? 

Mr. MASSAD. Excellent question, Congresswoman. Again, I think 
the approach I have suggested would require Congress to effec-
tively say that the CFTC and the SEC have to come up with some 
joint rules or create the SRO to do it, give them a deadline, and 
that would basically force the agencies to do it. I think, again, that 
is a better approach than trying to rewrite the securities laws to 
create this new definition. 

And I would take issue with a lot of the comments that have 
been made about the indicators. There was a comment earlier 
about the fact that if something is commoditized, that means it is 
not a security. No, it doesn’t. You can have a futures contract, 
something that is therefore a commodity, but it is still a security. 
We have futures contracts on Tether; that makes it a commodity. 

Now, most of us may not think Tether is a security because it 
doesn’t pay interest, and we would like to see it regulated as a 
banking product. If it suddenly paid interest, it would be a secu-
rity. There is a group of people running Tether and profiting from 
Tether. But the fact that those futures contracts are traded on 
Tether doesn’t remove it from being a security. 

Ms. CARAVEO. Thank you. I appreciate those comments. 
And I yield back, Mr. Chairman. 
Chairman HILL. I thank the gentlewoman from Colorado. 
I now recognize myself for 5 minutes for questions. 
Again, I appreciate the panel. And I really appreciate Mr. Durgee 

commenting about the progression of technology and its adaptation 
by the American people. I thought that was a good perspective, be-
cause sometimes we are lost in this debate here about the 
blockchain and distributed ledger technology, and we forget that it 
is a technology, and we are off chasing the rabbit of a particular 
digital asset or commodity. I think you make a good point. And I 
will remind my colleagues that in 1996, Congress passed a resolu-
tion that said, we are not going to tax the Internet, we are not 
going to overregulate the Internet, we are going to let this tech-
nology progress and we are going to tax and regulate and consider 
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things on what people do with the Internet as a technology, and 
I think that has created 25 years of amazing economic growth as 
a result of that forward-thinking consideration. So, I think that is 
the spirit in which we work today. 

The SEC disclosure regime is designed to provide reasonable in-
vestors with information needed to make informed investment deci-
sions. Thus, if the existing disclosure regime for digital assets isn’t 
producing that kind of result, then the ultimate purpose of the U.S. 
securities laws is, in fact, not being met from an investor protec-
tion/capital formation point of view. Current disclosure require-
ments, however, do not cover a number of the features unique to 
digital assets that would undoubtedly be considered important to 
any potential purchaser. 

Mr. Santori, what are some of the features of digital assets that 
are not contemplated in the existing securities disclosure regime? 

Mr. SANTORI. Thank you for the question, Mr. Chairman. First 
of all, we agree that the existing disclosure regime does not con-
template most of the characteristics of digital assets that make 
them rewarding for users. But it also doesn’t account for the char-
acteristics of digital assets that can make them risky for users, and 
that is where the primary gaps exist today. Some of the elements 
of digital assets that users want to know about, and indeed the 
people in this room are likely to ask about if they were to ever use 
digital assets, include the number of nodes operating on the net-
work, how many developers are actually developing on this net-
work, whether these developers are associated or whether they are 
operating independently, and where those nodes operate from? 
These are highly-technical igital assets-specific characteristics that, 
frankly, I could probably list for well in excess of my time or your 
time, Chairman Hill. 

Chairman HILL. I think it would be useful if you expanded on 
that in writing, and just talked now about those specific disclosure 
gaps. I think that would be helpful to me. 

Mr. Kulkin, to the extent a digital asset project is sufficiently de-
centralized, and there is not an issuer who disclosed this info, such 
as Bitcoin or Ether, how could an intermediary provide disclosure 
to investors? 

Mr. KULKIN. Chairman Hill, there are a couple of pieces to that 
answer. First, for the intermediary, there can be disclosure to the 
customer about how the intermediary conducts its business. And on 
the product side, and I look at the CFTC’s model for futures and 
swaps right now where an exchange needs to certify the product to 
the CFTC, provide commercial specs, details about the product, ex-
plain how it is not readily susceptible to manipulation, and how the 
financial integrity of the product is protected. There is a model 
there that can be used, but maybe at its core, disclosure is only as 
good as it is accurate. So, it has to be policed for fraud. 

Chairman HILL. In this regard, SEC Commissioner Peirce pro-
posed a disclosure framework in her safe harbor proposal that 
would have accounted for some of these differences. The framework 
would include disclosures related to source code, token supply, gov-
ernance mechanisms, and other aspects unique to digital assets. 

Mr. Santori, do you think Commissioner Peirce’s approach would 
be a workable one, based on our conversation? 
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Mr. SANTORI. Thank you for the question, Chairman Hill. I do. 
I think Commissioner Peirce’s approach is thoughtful, and it is 
well-tailored to the risks and the rewards. I think Congress has 
tremendous discretion in this regard. But Commissioner Peirce’s 
proposal would be light-years ahead of what we have today in 
terms of protecting consumers and allowing us as a global business 
to continue to plan to invest here in the United States. 

Chairman HILL. Thank you. I think an important concept, Mr. 
Schoenberger, that you raised was token reclassification, and I 
think that is at the heart of this issue no matter whether you are 
taking Tim’s approach or somebody else’s approach. And I think if 
each of you would submit for the record your ideas on how one 
thinks about that idea of token reclassification, that would be help-
ful. 

With that, I yield back. And I now recognize the ranking member 
of the Digital Assets, Financial Technology, and Inclusion Sub-
committee, Mr. Lynch, for 5 minutes. 

Mr. LYNCH. Thank you, Mr. Chairman. And Mr. Massad and Mr. 
Blaugrund, I was heartened by your testimony. And I offer my co-
operation, Mr. Massad, with some of the ideas you have talked 
about with former Chair Clayton, and I would love to be part of 
that conversation. 

The U.S. financial system is indeed, as a number of you have 
said, the envy of the world and a source of strength, not only eco-
nomically, but in international relations, and in the geopolitical 
sphere. But it is built on trust, right? It is built on trust at its very 
core. And every time a crypto firm explodes, whether that is FTX 
or Terra or Voyager Digital or Genesis or Silvergate Bank, as a re-
sult of those explosions, investors get locked out. And now, we have 
millions and millions of investors who are trying to get their money 
back, unsuccessfully so far. We lose trust. We lose trust in that sys-
tem. And we also know full well that criminal enterprises is a fa-
vorite tool of some of these hacking episodes where we see criminal 
entities, foreign and domestic, actually capitalizing on the anonym-
ity there and using that to further their criminal enterprise. So, 
you have all that going on. And now, we have an effort by some 
to import all of that instability, all of that risk, and all of that vola-
tility into the previously-stable financial system. 

And as my colleague, Ms. Caraveo, has pointed out, there is a 
suggestion that, well, we will move this over to the CFTC, which 
has about 600 employees, and take it away from the SEC, which 
has about 4,500 employees and has a hard time keeping up. 

Mr. Massad, you talked about this a little bit in your opening 
statement, but what are some of the measures that would be nec-
essary if we were going to try to share jurisdiction here or shift 
those responsibilities over to the CFTC? And just as a heads-up, 
Mr. Blaugrund, I want to ask you the same question with respect 
to the SEC and what that would involve, and what gaps you see 
in that exercise. But Mr. Massad, go ahead? 

Mr. MASSAD. Thank you, Congressman. First, obviously, you can-
not expect either Agency to really tackle this market in a more-sub-
stantial way, in the way that we need, given the lack of investor 
protection, without significant resources; it would be very, very sig-
nificant in the case of the CFTC. I often said to Chair Behnam, 
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when he was suggesting they get swap market authority, ‘‘Be care-
ful what you wish for.’’ 

But second, I think it still goes to this question of what exactly 
would they be getting jurisdiction over? And that is where, again, 
I would rather see a system where we force the two agencies to 
work together, to work through an SRO, and that way, the indus-
try would basically have to pay for it. 

Mr. LYNCH. Can I ask you on that, on a self-regulatory organiza-
tion, are there other examples out there that you think would offer 
instruction? 

Mr. MASSAD. Sure. First of all, a self-regulatory organization is 
something that is closely supervised by the Agencies and doesn’t 
simply go off on its own. 

Mr. LYNCH. Right. 
Mr. MASSAD. Like FINRA, like the NFBPA, we do have a prece-

dent for jointly recognizing those SROs. And what I am suggesting 
is sort of going the next step where we say, okay, we are going to 
have a joint one that is mandated to do this common task, if you 
will, and develop rules that will then have to be approved by both 
agencies. But again, I think it is a good interim step forward. It 
would allow us to bring the sector within regulation, which I think 
is better than pushing it out. 

Mr. LYNCH. I want to let Mr. Blaugrund get in on this a little 
bit from the SEC perspective. 

Mr. BLAUGRUND. Thank you. I would agree that finding a path 
forward that in some respect renders moot the question of whether 
a token belongs on one side of a perimeter or the other seems like 
a sensible path. With respect to the process of doing that, we think 
potentially dual registration of exchanges or broker-dealers would 
allow for, for example, the National Securities Exchange that de-
cides to trade digital assets, to also trade Bitcoin and Ether, if 
those are determined not to be securities. That would be essential, 
as those are, as was noted, the lion’s share of the market activity 
today. 

Mr. LYNCH. Thank you, Mr. Chairman. I appreciate your cour-
tesy, and I yield back. 

Chairman HILL. The gentleman yields back. I now recognize the 
Chair of the full Committee on Agriculture, Mr. Thompson, for 5 
minutes. 

Chairman THOMPSON. Mr. Chairman, thank you so much, and 
thank you to each of the witnesses for being here for this joint 
hearing. I want to echo my fellow colleagues’ comments and thank 
our members and witnesses for being here today. When Chairman 
McHenry and I first met to discuss the digital assets framework, 
we set our eyes to a bold plan. We sought to put forward the best 
policies we could by developing them together. 

While both of our committees have been considering digital as-
sets for several years, for the past few months, members of both 
committees have engaged in robust and collaborative debate and 
education on the current securities and commodities laws and regu-
lations. This joint hearing is a culmination of those events which 
have shed light on a couple of key points, including that the cur-
rent process to determine if a digital asset is a security or not is 
unclear, unworkable, and impractical. 
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The CFTC lacks the essential regulatory authority over retail- 
serving intermediaries and the digital commodity swap markets, 
and the treatment of customer assets held by intermediaries needs 
to be strengthened. And I am proud of the thoughtful approach 
that members of the Agriculture Committee have taken in consid-
ering these questions thus far, and I look forward to the work 
ahead with our Financial Services Committee partners. 

It is that thoughtful curiosity that makes for the best regulation 
in the end, and I hope we are able to work together in a bipartisan 
manner on substantive legislation to address the issues that are 
being discussed today. Our committees have an historic oppor-
tunity to work together to create a comprehensive digital assets 
market framework that will provide a pathway for developers and 
users to engage with digital assets in a safe, compliant, and, quite 
frankly, productive manner. 

The first question I have is for Mr. Kulkin. Mr. Kulkin, Mr. 
Massad suggests that the CFTC and SEC should establish a joint 
SRO to regulate pursuant to core principles established by Con-
gress. Do you think the CFTC/SEC joint SRO construct is an effi-
cient, effective, and practical solution? 

Mr. KULKIN. Thank you for the question, Mr. Chairman. And I 
agree with a lot of the diagnosis that Mr. Massad has offered. But 
I worry that creating a new SRO from scratch would take time, so 
I don’t know. I think about this in terms of incremental progress, 
and I don’t know that we need to recreate the wheel here. I noted 
in my opening statement that more than 70 percent of digital com-
modities currently being traded are commodities, so by expanding 
the CFTC’s authority beyond just enforcement authority, which is 
reactionary to regulatory authority, and requiring those exchanges, 
those intermediaries, to be registered, regulated, examined, and 
then subject to enforcement, is probably a quicker path to pro-
viding the investor protections that are currently lacking in these 
markets. 

Chairman THOMPSON. Could you please tell me about past in-
stances where the CFTC and the SEC had shared jurisdiction, and 
whether there were any lessons learned from those experiences? 

Mr. KULKIN. Sure. I think the biggest success case is post-Dodd- 
Frank, when the SEC was given jurisdiction or asserted jurisdic-
tion over security-based swaps, and the CFTC over swaps. And 
through that, the SEC and the CFTC adopted joint rules together 
that really set the fundamental baseline for swap market regula-
tion. I think that succeeded because Congress led and gave direc-
tion. And I would contrast that with the work that has been done 
on security futures contracts and securities future regulation, 
where the agencies work together but not with the same direct 
clarity from Congress, and it hasn’t been as successful. 

Chairman THOMPSON. Mr. Massad, besides the National Futures 
Association’s (NFA’s) precedent for this structure, are you firm 
with NFA’s role as a joint CFTC/SEC SRO? Let me start with Mr. 
Kulkin, if you could? 

Mr. KULKIN. Yes, Mr. Chairman. When I was at the CFTC, part 
of my portfolio included working with the NFA. I think it is impor-
tant to note that the NFA has 500 employees, and post-Dodd- 
Frank, they built out from scratch a complete registration and ex-
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amination program for swap dealers. We’re a decade out now, and 
it is fully operational. So when I think about an SRO model we 
have seen in recent years, the NFA does exactly what we are talk-
ing about today. 

Chairman THOMPSON. Very good. In my few remaining seconds. 
I want to thank our two Subcommittee Chairs for doing such a 
great job in this space for future leadership. I yield back. 

Chairman HILL. Thank you. 
And now, I have the pleasure of recognizing my friend from 

Georgia, the ranking member of the Committee on Agriculture, Mr. 
Scott, for 5 minutes. 

Mr. DAVID SCOTT of Georgia. Thank you very much. And I want 
to thank all of the witnesses for joining us and being here. This is 
a very important and timely hearing. As some of you may know, 
I have long been concerned about the risks and the pitfalls of 
cryptocurrencies and what they pose for our retail investors. 

And also, as some of you may know, as Chair of the House Agri-
culture Committee, I provided leadership on this issue. One year 
ago, on May 13, 2022, we held a hearing, examining FTX and its 
proposal to trade margin products through a non-intermediary 
model. And in that historic and monumental hearing in our House 
Agriculture Committee, I raised my serious concerns about this 
proposal because I believed it made an already-risky market even 
riskier for investors. I was concerned that FTX was playing fast 
and loose with our markets, to the detriment of the customer. And 
I have been proven right. And I continue to be concerned. As of 
now, many other Members of Congress have followed my leader-
ship on this issue about the vulnerability and the volatility of 
cryptocurrency, which we have seen time and time again. 

And now, FTX, this stunning collapse has revealed extraordinary 
mismanagement, misappropriation of customer funds, a complete 
failure to adhere to basic measures of corporate control, and, quite 
honestly, an arrogant example of corporate deceit. And FTX, while 
certainly the most-prominent example, is not alone. VenEx Hold-
ings is currently under investigation for violations of our sanctions 
laws, and we have seen countless other examples of this type of 
misuse and abuse. 

So, ladies and gentlemen, as we have seen time and time again, 
these sketchy types of offerings provide little to nothing in the way 
of disclosures to investors, who, quite honestly, are being used. And 
now, ladies and gentlemen, our cryptocurrency markets are rife 
with fraud, misuse, and volatility that seems to pose all risks and 
no rewards for our everyday investors. Here is my real point. The 
supposed benefits of digital assets that we have all heard about, 
have yet to be seen in real life. It doesn’t work as a currency. And 
I ask you, do everyday Americans pay for goods and services using 
cryptocurrency? The answer is absolutely not. 

And importantly, it does not advance economic inclusion as so 
many platforms claim they do. Ladies and gentlemen, I have spent 
20 years as a Member of the United States Congress, fighting for 
true financial inclusion. And that means ensuring that consumers 
are protected from fraud, are protected from scams, and are not 
subject to hefty fees for their transactions. 
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Also, it means improving the overall financial health of all con-
sumers, especially low-income consumers who are unfortunately 
regularly left out of our financial system. So let me ask you, how 
does pushing these same consumers into opaque, risky, volatile 
markets advance these goals? 

Chairman HILL. Would you please—— 
Mr. DAVID SCOTT of Georgia. There is no way they do, Mr. 

Massad. 
Chairman HILL. Mr. Scott? 
Mr. DAVID SCOTT of Georgia. Yes. 
Chairman HILL. I would like to ask you to direct that question 

to somebody to respond in writing because your time has expired. 
Mr. DAVID SCOTT of Georgia. Please, Mr. Massad, respond to it 

in writing. 
Chairman HILL. The gentleman yields back. I now recognize the 

gentleman from Ohio, Mr. Davidson, who is also the Chair of our 
Housing and Insurance Subcommittee, for 5 minutes. 

Mr. DAVIDSON. I thank the chairman, and I thank our witnesses. 
And I think in spite of all the narratives up here, the market is 
really clear. I think of any number of companies that have experi-
enced Gary Gensler’s, ‘‘Hotel California,’’ approach to crypto regula-
tion where there is no path to leave, you come in, and you ask for 
the clarity that he says is there, and there is just no path to es-
cape. 

Several of the companies who have witnesses here today have ex-
perienced that, oh, if I only knew to click the link to file, I think 
the Kraken CEO said we could have saved millions of dollars. So, 
the reality is not shaped by what the Members of Congress are say-
ing up here. The market is very clearly speaking and we do need 
to react to that. 

Mr. Santori, in a POLITICO interview you gave last month, you 
were asked what you believe is an underrated idea in this space. 
You said that it was the power of exit and explained how we don’t 
have such an ability to exit from intermediaries in traditional fi-
nance. This would be the ability to have self-custody. And in your 
testimony, you also explain how your exchange complies with Know 
Your Customer (KYC) and Anti-Money Laundering (AML) laws. 
Can you explain for some of the members of the two committees 
how it is possible to reconcile the idea of self-custody while simulta-
neously adhering to Know Your Customer rules? 

Mr. SANTORI. Thank you for the question, Congressman. I do 
think the two are compatible. I think that we as an ecosystem can 
both walk and chew gum at the same time. I think that KYC is 
not incompatible with self-custody. I think that the important fac-
tor is, who is best-placed to collect that information? Kraken is a 
centralized service, we are a custodian, we are an intermediary. We 
are here today to reinforce that we are indeed well-placed to collect 
that information. We KYC every single customer who uses our 
platform in the United States. 

From South China to South America to the South Bronx, we 
KYC everybody, because we are well-placed to do that. Part of the 
promise of digital assets is the ability to self-custody. We don’t offer 
self-custody products, but other participants in the market do offer 
self-custody products. Those are pure software that is pure speech. 
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They are publishers of software, they are not in a position to collect 
KYC information, and they shouldn’t be required to. We don’t re-
quire KYC for every single transaction in the U.S. economy. It 
doesn’t make sense to require every participant in the U.S. econ-
omy to KYC. We as a centralized exchange are happy to do that. 
And we would expect that that would be included in any action 
that Congress takes as a result of these hearings. 

Mr. DAVIDSON. Yes, thank you for the clarification. And I think 
custody is just so important. Of course, self-custody is just the abil-
ity to own private property. And I think it is also important that 
we recognize when capital gains, if any, are triggered, and it 
shouldn’t trigger whether you move from one custodian to another, 
including self-custody. 

Mr. Schoenberger, in your testimony you mentioned that 
Polkadot is ranked as a top industry participant when it comes to 
your protocol’s level of decentralization. In my bill, the Token Tax-
onomy Act, one of the bright-line elements I proposed for defining 
whether a digital asset is a security or not, is the degree of control 
that an issuer would have over the digital assets. So when this 
body writes laws that will help distinguish between what is and is 
not a security, do you believe that we should factor in the level of 
decentralization that protocol has, like proof of stake? 

Mr. SCHOENBERGER. I think that this is a crucial point because 
community consensus, which goes back to decentralization, is at 
the core of the idea of Web3. And if we look at the DOT token, 
what it does, it is essentially a piece of orchestrating software. It 
is technology. It is a piece that helps access and participate in the 
broader network bit. I think we should look at what these tokens 
do if we want to regulate them as opposed to what they are called. 
And the foundation launched the network and gradually gave up 
control like it was a launch process that lasted a year-and-a-half, 
but ultimately ceased central control, be it at a technical or a gov-
ernance level. 

Mr. DAVIDSON. Yes, I think that is an important distinction. And 
how do we measure when that point occurs? I think of Protocol 
Labs and Filecoin in a similar path where they very overtly used 
our existing framework to launch the project. But at some point, 
this is the, ‘‘Hotel California,’’ from which they can’t escape. When 
is Filecoin actually a digital asset and no longer part of the entity, 
Protocol Labs? I hope we resolve that here today. And I yield back. 

Chairman HILL. I thank the gentleman for yielding back, and I 
now recognize my friend from Illinois, Dr. Foster, for 5 minutes. 
Thank you. 

Mr. FOSTER. Thank you, Mr. Chairman, and thanks to our wit-
nesses as well. Estimates that were referenced in the testimony in-
dicate that anywhere between 50 percent and 95 percent of Bitcoin 
transactions are fakes, that it is wash trades and similar products 
on the market. So for the first question, does anyone on the panel 
believe that it is possible to conduct a well-regulated futures and 
derivatives market when the underlying asset is subject to this 
level of market manipulation? Let the record show that no one be-
lieved it was possible. 

Mr. SANTORI. Sir, you have two people with their lights on. 
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Mr. FOSTER. Oh, is that right? Okay. Yes. So, describe how you 
can have a well-regulated derivatives market when the underlying 
asset is subject to massive market manipulation? 

Mr. KULKIN. I think that question supports why the CFTC, 
which is limited right now to simply monitor—— 

Mr. FOSTER. It is the swap market, yes. 
Mr. KULKIN. That is right, and—— 
Mr. FOSTER. And I agree completely. That is the point. You agree 

with the point that we have to do a better job. We have to elimi-
nate manipulation in the swap market to have well-regulated de-
rivatives. 

Mr. KULKIN. Yes. 
Mr. FOSTER. Okay. Everyone concurs with that. Great. Now, if 

we wish to prevent wash trades, insider trading, front running, 
money laundering, ransomware, and everything else, is there any 
alternative to having both sides of every crypto transaction associ-
ated with a traceable digital identity? And have that digital iden-
tity issued by a government with which we have extradition trea-
ties and a common concept of financial fraud, is there any alter-
native to that? Okay. Let the record show that no one came forth 
with an alternative. 

Mr. SANTORI. Sir, are you asking whether there is an alternative 
to—— 

Mr. FOSTER. Yes, how do you prevent wash trades without asso-
ciating both participants in any crypto transaction with a trusted, 
traceable digital identity? 

Mr. SANTORI. I do believe there are alternatives to, I believe—— 
Mr. FOSTER. Describe one example of something that can prevent 

wash trades, that does not have traceability of digital identity to 
both participants? 

Mr. SANTORI. Kraken, for example, monitors our exchange for 
abuse on—— 

Mr. FOSTER. On your exchange, but you accept Bitcoin, which 
gets traded anonymously on the dark web without that. So, you are 
basically a portal to that. You are not preventing—— 

Mr. SANTORI. I wouldn’t say that at all. I think we play an im-
portant role as gatekeepers in this industry. 

Mr. FOSTER. But there are wash trades happening with self-cus-
tody that you cannot control, for example. 

Mr. SANTORI. I would be surprised if wash trades happened in 
any meaningful sense. Trades cost, they are expensive to do on- 
chain, and particularly, MAS wash trading on-chain is regularly 
detected by forensics platforms. There are—— 

Mr. FOSTER. Or some crypto assets. There are crypto assets 
where the identity is much more difficult to trace. And I believe 
this is not possible. And the market will no doubt move to those 
if it is driven by the desire to do anonymous and fraudulent trad-
ing. I think that really, in my mind, is the place that we have to 
go. 

Actually, Mr. Kulkin, you mentioned on page 9 of your testimony 
that various industry participants have suggested various KYC so-
lutions, including even at the wallet level. And so, this strikes me 
as where we’re going to have to end up here. Now, if you just look 
at the automobile industry, and how essential it has been to the 
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development of the automobile industry to have license plates be 
mandatory on every car and to have the license plate issued to a 
registered driver—it would be completely unacceptable to have un-
licensed cars with unlicensed drivers cruising through your neigh-
borhood or coming across your international borders. 

And for the same reason, I believe we will have to issue a trusted 
digital identity at the wallet level. For every crypto wallet, you will 
have to say, I want a wallet. Go to a government that we trust and 
have that license plate issued for that wallet. Could you describe 
some of the proposals, concrete proposals for wallet-level identity? 

Mr. KULKIN. Congressman, I will defer to others. I think some-
one else on the panel made the point about KYC-ing wallets. But 
I would build on Mr. Santori’s point, and note that if the CFTC had 
regulatory authority over the spot market, it would be able to im-
pose on registrants through core principles in the same way that 
it does for futures and swaps markets, that the exchanges conduct 
surveillance, and that the KYC participants, as part of their 
onboarding, submit to the rules and jurisdiction of the exchange. 
And those exchanges essentially act as an SRO, in addition to the 
CFTC and the NFA. 

Mr. FOSTER. Okay. Mr. Schoenberger, in your testimony you 
made the comparison with Web3 and SMTP mail transfer protocol, 
with the idea that people would somehow be interacting with the 
blockchain. Excuse me. I am out of time. If you could respond in 
writing to the Moxie Marlinspike article that you are no doubt fa-
miliar with, ‘‘My first look at Web3,’’ I would appreciate it. 

Chairman HILL. The gentleman yields back. Thank you. You can 
respond to his question in writing. 

I now turn to the gentleman from Tennessee, Mr. Rose, for 5 
minutes. 

Mr. ROSE. Thank you to our distinguished chairmen and our 
ranking members for holding this hearing. And thanks to the wit-
nesses for sharing your time today. Mr. Chairman, I kind of feel 
like a NASCAR driver but I am not sure which cap to wear, my 
Agriculture cap or my Financial Services cap today, but I am hon-
ored to get to be a part of this hearing and hear from these august 
witnesses. 

I would like to begin today with Mr. Kulkin and Mr. Massad, 
who suggested exchanges that don’t list Bitcoin or Ether would be 
excluded from regulation. Mr. Massad testified that U.S. exchanges 
collectively list around 400 digital assets. The SEC has indicated 
that there are nearly 10,000 digital assets being traded on hun-
dreds of platforms. Do you think it is problematic if we don’t regu-
late the trading of digital assets and exchanges that don’t list 
Bitcoin or Ether for trading? 

Mr. KULKIN. Congressman, thank you for the question. There are 
a number of digital commodities in addition to just Bitcoin and 
Ethereum. And I think to Mr. Durgee’s point earlier, that trend 
will continue, so creating an artificial restriction to only include 
those digital commodities—I suspect we will be back here speaking 
with you again in the future. 

Mr. ROSE. Again, Mr. Kulkin, I have heard some of my Demo-
cratic colleagues, particularly on the Financial Services Committee, 
claim that because Gary Gensler has declared that nearly all dig-
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ital assets are securities, that we should just treat them all as 
such. Do you think this is the right approach, to do nothing and 
let Mr. Gensler just have full control of the space? 

Mr. KULKIN. Congressman, I don’t. But I don’t think that is the 
best approach, because nearly 70 percent of digital commodities 
traded today have already been deemed commodities by the CFTC, 
as a body, as opposed to any Chair, Commissioner, or staff. And so, 
I think we need to be thoughtful about which products are com-
modities and should be treated as commodities, just like oil or soy-
beans or interest rates. 

Mr. ROSE. I personally would liken Chair Gensler’s approach to 
my son, Sam’s, approach. He is 2-years-old, and when it comes to 
toys, he wants to hold all of the toys, but he doesn’t want anyone 
else to be able to play with the toys at the same time. And so, I 
thank you for your answer. 

Mr. Santori, Mr. Massad testified that Congress should not pur-
sue legislation creating new asset classes under the jurisdiction of 
the CFTC or the SEC because it would generate confusion and lead 
to disputes. Do you agree? 

Mr. SANTORI. Thank you for the question, Congressman. I don’t 
agree. I think that what we have today is abundant confusion and 
complexity. We have two of our financial regulators here in the 
United States, alleging contradictory positions over the same asset. 
They have alleged that the same asset is one under oath, sworn. 
And, again, a complaint that it is both a security and a commodity, 
but it doesn’t fit into the narrow classifications of assets that can 
be both as a future. What we have today is an untenable position. 
What we have today is unending complexity and litigation that is 
leaving consumers unprotected and leaving us as a global organiza-
tion unable to plan and unable to invest here in the United States. 

Mr. ROSE. Mr. Kulkin, would you like to respond to that as well? 
Mr. KULKIN. No. I agree with Mr. Santori. 
Mr. ROSE. Thank you. Mr. Santori, it is essential for any market 

structure legislation to set rules for the custody of digital assets so 
the customers can have confidence that their digital assets actually 
are where an intermediary says they are. Digital assets raise, of 
course, several novel issues when it comes to custody that must be 
addressed. 

Mr. Santori, as we think about how to apply these protections to 
digital assets, do you have any recommendations for how we should 
address issues related to custody? 

Mr. SANTORI. Thank you for the question, Congressman. Custody 
is something we believe that is critical to consumer protection. We 
believe it is critical to our ethos. It is part of Kraken’s ethos. The 
failings that we have seen over the last year have had quite a bit 
to do with a lack of corporate governance controls, among them 
being custody. Kraken does offer custody for its users. 

We segregate our users’ funds and their assets. But I will say 
that there is no such thing as physical segregation on a blockchain 
because these assets are digital, they are not physical. Custody is 
an important thing to get right for this Congress. I would say that 
the most important element of this is prescribing uniform stand-
ards for custody across market participants, so the consumers 
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know how their assets are being held in custody and they can have 
confidence in it. 

Mr. ROSE. Thank you. And I yield back, Mr. Chairman. 
Chairman HILL. I thank the gentleman. Ms. Budzinski, what 

State are you from? 
Ms. BUDZINSKI. Illinois. 
Chairman HILL. Illinois. You are recognized for 5 minutes. 
Ms. BUDZINSKI. Thank you, Mr. Chairman, and thank you to the 

ranking members, and thank you to the panelists today. I appre-
ciate your testimony. As we participate in these important hearings 
on the future of digital assets, it is very clear that there is a press-
ing need to develop a regulatory framework for this industry to 
protect consumers while also allowing room for growth. 

I was really happy to participate in the subcommittee hearing we 
had on the House Agriculture Committee not too long ago. But 
maybe zooming out a bit on this topic, at the same time, I hosted 
a town hall, my first town hall as a freshman in my district last 
week, and we talked about a whole host of issues from the farm 
bill to the debt ceiling. And yet, I just don’t hear a lot about these 
issues from my constituents. I represent a very rural part of our 
State, central and southern Illinois. 

So, I am asking all of you as panelists, how do we frame this con-
versation for folks back home, when we are talking to constituents, 
as it relates to the vision for DeFi to be a supplement to those who 
have been underrepresented in the traditional finance markets, in 
particular? I would be interested in your thoughts. Thank you. 

Mr. MASSAD. If I may address that? I agree with you, Congress-
woman. These issues obviously aren’t central to most Americans, 
who are worried about whether they will have a job, whether their 
incomes will rise, the price of goods, education of their families. 
What concerns me, though, is what we saw when crypto prices 
really rose quickly, were a lot of people who thought, Oh, I am 
going to invest in this and I can quickly make some money. 

And maybe, they even understood that there was volatility to the 
assets, although I think a lot of them didn’t understand that. But 
there is also a huge amount of risk in these platforms, and so it 
is maybe not that important an issue for most Americans. But I 
think we have a responsibility to create an investor protection re-
gime so that they are not taken unfair advantage of, they are not 
risking their hard-earned savings on things where there is so much 
fraud and scam and risk. 

Mr. KULKIN. Congresswoman, if I could just add, when I tried to 
explain to friends and family that the CFTC has enforcement au-
thority, which is really reactionary, but that they do not have regu-
latory authority in the commodity spot market, frankly, they were 
surprised. It is confusing. It is complicated. And so, in my mind, 
the best incremental step forward here is to expand the CFTC’s au-
thority so that participants, particularly retail participants, have 
the protections that a lot of them think they already have, but that 
don’t exist. 

Mr. DURGEE. Additionally, up until recently, unaccredited inves-
tors could really only participate in post-IPO offerings. Most of the 
larger gains take place pre-IPO. So when we look at access and in-
clusion in particular districts like yours, those individuals don’t 
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have the ability to even participate. So, due to U.S. accreditation 
laws, it creates an even greater wealth disparity. 

So when the crypto markets became activated, particularly in the 
U.S., you started to see U.S. retail investors participating, and it 
was almost their first glimpse at participating in what would be 
considered an early-stage startup that they could never have 
touched otherwise. Now, if we had clear regulatory frameworks in 
consumer protections, where they had the ability to participate 
within those markets and there was some level of oversight, then 
they would be sitting in a much better position than they are now 
and still be able to participate in something that is early, that oth-
erwise they never would have been able to touch. 

Ms. BUDZINSKI. Great points. Thank you. I had just one other fol-
low-up question with my remaining time for Mr. Massad. Your tes-
timony touched on the resources that would be necessary to equip 
the CFTC, should they be given additional regulatory authorities? 
Could you walk us through resources the Agency identified or in-
vested in during your time at the CFTC in relation to digital assets 
and any additional resources we should be looking at now? 

Mr. MASSAD. Thank you, Congresswoman. It was still a fairly 
small market when I was in office. I left in early 2017. And we did 
not, under my tenure, approve any futures products. There were 
only swaps trading on platforms with eligible contract participants. 

In terms of our regulatory authority, it was fairly small at that 
time obviously, with the overall growth of the market and the fact 
that we now have several platforms trading derivatives on crypto, 
it is a much bigger challenge. And if you then go and give the 
CFTC spot market authority, and I think they are very competent, 
they could do that, but only if they get adequate resources because 
it is just a big policing job. 

Ms. BUDZINSKI. Thank you, Mr. Chairman. I yield back. Thank 
you. 

Chairman HILL. The gentlewoman from Illinois yields back. The 
gentleman from Oklahoma, the former Chair of the House Agri-
culture Committee, and a great American, Mr. Lucas, is recognized 
for 5 minutes. 

Mr. LUCAS. Thank you, Mr. Chairman. I very much appreciate 
that. The EU recently approved its markets in crypto assets regula-
tion and the U.K. is currently crafting its own framework. 

Mr. Santori, as other jurisdictions craft their own frameworks, 
and more time passes without a digital asset market structure 
framework in the U.S., how does this make our job more difficult 
as we write the rules of the road here at home? 

Mr. SANTORI. Thank you for the question, Congressman. Other 
jurisdictions are indeed pushing ahead. They have been pushing 
ahead. These are G20 jurisdictions with sophisticated financial 
services markets, with sophisticated technology industries. The 
U.S. is significantly behind in that respect. It is important that we 
get it right, not necessarily get it first. But I can tell you firsthand, 
as a global business with a global footprint, we have made plans 
to invest in Europe. 

We are making plans to invest in the United Kingdom. Our plans 
to invest in the United States by hiring people, by expanding our 
boots-on-the-ground operations, well, we are limited in that regard. 
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We find it quite difficult to figure out just how much we should de-
ploy in terms of resources here without a comprehensive Federal 
plan. 

Mr. LUCAS. As we continue this discussion and work towards leg-
islation, we should keep in mind that the United States, of course, 
has the most-efficient, most-liquid, and the deepest capital markets 
in the world. This is a result of our willingness to embrace innova-
tive technologies, not stop innovation abstracts. 

Mr. Blaugrund, could you touch on this? You touched on this in 
your testimony, but from the perspective of the world’s largest 
stock exchange, could you elaborate generally on both the difficulty 
and the importance of balancing financial innovation with investor 
protection? 

Mr. BLAUGRUND. Certainly. Thank you. I think you have placed 
it very well, balancing investor access and investor protection is a 
crucial exercise. And certainly, the framework that we see in the 
National Securities Exchanges is one model which may lend itself 
well to this more-nascent space. In particular, the segregation of 
roles between an exchange and a broker, between the exchange and 
the clearinghouse and a custodian, that is really basic risk manage-
ment and can give the public consumer, the public investor con-
fidence that they are not going to use a crypto term of art. 

Mr. LUCAS. Following up on that, you discussed how the regu-
lators could choose to provide relief for exchanges that want to list 
digital assets. From your perspective, what SEC, and for that mat-
ter CFTC rules should be altered to address this? 

Mr. BLAUGRUND. I think the first issue that needs to be ad-
dressed is really a chicken-and-egg problem. Right now, there are 
prospective issuers who are reluctant to pursue registration be-
cause there aren’t exchanges, sort of capitally National Securities 
Exchanges on which they could trade. And National Securities Ex-
changes are reluctant to enter the space because there are no list-
ings that have been effective under the SEC. So, I think the SEC 
needs to consider some sort of on-ramp to allow for existing tokens 
to come into the regulatory fold and find a way that we can sort 
of end this chicken-and-egg situation. 

Mr. LUCAS. Mr. Santori, you said that a major barrier for digital 
asset trading platforms to register with the SEC is the direct inter-
action with retail investors rather than through broker-dealers. In 
your view, what revisions are needed to current law as it relates 
to broker-dealers in order to have a digital asset trading platform 
be successful? What are the characteristics of digital assets that 
you believe make this necessary, in my remaining time? 

Mr. SANTORI. Thank you for the question, Congressman. We be-
lieve that the broker-dealer construct is a flexible enough construct 
to accommodate a great deal of trading and digital assets. Broker- 
dealers can interact directly with consumers and investors. They 
can elect under Reg. ATS to operate essentially as an exchange. 
This flexibility is, I think, critical to the task in front of Congress 
today. And you can contrast that flexibility with the rigid regime 
that exists for National Securities Exchanges that require inter-
mediation, require that assets not trade after-hours because of the 
price pressure that occurs on that trading after-hours, require 
transfer agents, which are one of the extractive intermediaries that 
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are obviated by digital assets and blockchains. We think that the 
SEC still has a role over the future of digital asset trading and the 
broker-dealers specifically; the ATS regime is an excellent fit. 

Chairman HILL. Thanks, Mr. Santori. The gentleman’s time has 
expired. And the committee is very pleased that the witness from 
the New York Stock Exchange used an agriculture analogy of 
chicken and egg. We are grateful for that today. 

And now, I turn to the distinguished ranking member of the full 
Financial Services Committee, Ms. Waters, for 5 minutes. 

Ms. WATERS. Thank you very much. I am going to address this 
question to Mr. Blaugrund. As I mentioned in my opening state-
ment, this committee has heard from a wide range of market par-
ticipants about the nature-addressed discrete risk posed by 
stablecoins, which will be subject to bank-like runs similar to what 
we saw with SVB, and previously with money market funds. 

We have also heard about the need to enhance the SEC’s author-
ity because it is currently limited when going after firms overseas, 
and the need to enhance the CFTC’s authority because it currently 
lacks authority over so-called spot markets. However, there is a 
broader effort underfoot to establish an entirely new market struc-
ture for cryptocurrencies and their issuers. 

I think that we should first pause and consider whether our se-
curities and commodity market structure is sufficient to address 
these issues. For 90 years, the New York Stock Exchange and other 
market participants have been highly-regulated to enable American 
companies seeking capital to gain the trust of investors, and we 
have it. We often talk about how our capital markets are the envy 
of the world, and it is our securities laws that make that so. 

Your exchange must abide by strict rules about what it can and 
cannot do. This is a result of regulation designed to protect investor 
assets by providing the markets with material information, elimi-
nating conflicts of interest, and risk to our financial system, and 
promoting fair competition. 

In your view, are crypto exchanges meaningfully different from 
traditional exchanges such that they should warrant an entirely 
new legislative and regulatory framework? What would be the ef-
fect of crafting a new and separate legal framework for crypto ex-
changes? 

Mr. BLAUGRUND. Thank you very much for your question. I think 
it is a general principle that like functions should be regulated in 
like fashion. And while it is true that the digital asset trading plat-
forms have commingled many of the functions, which in the tradi-
tional markets are discreetly highly-regulated, like brokerage, ex-
change, and clearing and custody, the fact that they have commin-
gled them doesn’t decrease risk; it increases risk. So in our mind, 
bringing those activities up to the standard that has been estab-
lished for National Securities Exchanges is an appropriate posture. 

To your second question, we are certainly concerned that should 
there be an alternative lighter-touch treatment that is developed 
for digital assets, there is a risk of regulatory arbitrage that is es-
tablished, and that would somehow diminish or degrade the inves-
tor confidence, the resiliency, the transparency, and the leadership 
of our more traditional markets as well. There are certainly adap-
tations that the regulatory agencies should consider with respect to 
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digital assets and refining the way that they are supportive. But 
we believe that they have the authority they need today to do so. 

Ms. WATERS. Thank you very much. And I yield back the balance 
of my time. 

Chairman HILL. The gentlewoman yields back. Mr. Steil from 
Wisconsin is recognized for 5 minutes. 

Mr. STEIL. I thank both of our chairmen and both of our ranking 
members for calling today’s hearing. It is great to see Agriculture 
and Financial Services come together to address a really big chal-
lenge. Why? Because I think it is time for Congress to get to work 
on digital asset rules because the current regulation-by-enforce-
ment practice is not working. 

Last month, the Financial Services Committee asked SEC Chair-
man Gensler for his view on the future of digital assets regulations, 
and candidly, we didn’t learn a lot. We didn’t hear a path forward 
for digital asset regulation. Maybe, one of the only things we 
learned was that Chairman Gensler has never traded a digital 
asset himself. 

We don’t know what Chairman Gensler’s plans are, and there 
are not clear rules in front of us. And regulation by enforcement 
doesn’t work. They come in and register Black Box served. The reg-
istered by Black Box is serving to chill the digital assets innova-
tion. I don’t think we can afford as a country to cede regulation to 
other countries. I am concerned that it is going to move innovation 
outside the United States, move it overseas, costing Americans jobs 
and putting U.S. retail investors ultimately at a disadvantage. And 
I think this hearing demonstrates that Congress is ready to do the 
job. 

Let me dive in and ask a question if I can of you, Mr. 
Schoenberger. In particular, when we think about the global con-
struct, if we fail to do this here in the United States and we see 
innovation move abroad, I want to look at what other countries, 
what other regions are doing, and in particular, how do regulators 
in Europe view blockchain technology, and how does this attitude 
differ from that of U.S. regulators? 

Mr. SCHOENBERGER. Thank you, Congressman, for the question. 
I can speak for the Web3 Foundation, that made a very deliberate 
decision at the time to be headquartered in Switzerland. Switzer-
land provided very early on for a very clear regulatory framework, 
distinguishing between payment tokens, security tokens, and util-
ity tokens, and also the Swiss regulator, FINMA, issued a no-action 
letter to the Web3 Foundation back in 2019. 

Mr. STEIL. Would it be fair to say that they took a much more 
forward-thinking approach in Switzerland and in Europe? 

Mr. SCHOENBERGER. I would say so. This framework that they 
provided certainly provided the legal certainty to be headquartered 
there and have legal clarity around the classification instantly. 

Mr. STEIL. Thank you very much. 
Mr. Durgee, if I can shift over to you, the European Union re-

cently approved its Markets in Crypto-Assets Regulation (MiCA). 
What lessons can we take away from the EU’s experiences as we 
craft our own market structure laws here in the United States? 

Mr. DURGEE. Yes, thank you for the question. As we look at the 
rollout of MiCA, which won’t take place actually until 2024, it real-
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ly is the first large-scale jurisdictional regulatory framework that 
we have seen from our major market. It is very focused on retail 
investors, particularly, protecting them in the earlier stages of 
these projects and the project development. But I would say it 
would be a misstep to only look there. 

If we look at other jurisdictions like the Virtual Assets Regu-
latory Authority (VARA) out of Dubai, MAS out of Singapore, and 
we look at what South Korea is doing, particularly around security 
tokens and gaming, you start to get a much more holistic view of 
how the world is approaching the asset class, as the United States 
starts to wait in the wings. 

Mr. STEIL. And as those countries have more stability, more clar-
ity, not driving forward through a regulatory approach with put-
ting forward rules and regulations of the road, do you see more in-
vestment in innovation occurring in those jurisdictions? 

Mr. DURGEE. Extensively so. And the real example is—I think I 
am the only one here who actually runs early-stage venture funds; 
we have multiple ones out of Republic that we run—in the last 3 
years, there has been a huge shift to offshore investments. I would 
say we are doing over 3 times more investments offshore than in 
the United States. 

Mr. STEIL. Thank you very much. 
One final question to you, Mr. Santori. We have talked about the 

Howey Test, and how it is used. And in particular, do you think 
these efforts of other requirements is triggered when you have a 
digital asset project where holders contribute to the development 
and success of a functional or decentralized network? 

Mr. SANTORI. Thank you for the question, Congressman. No, I 
don’t. I think that is actually quite rare. I think that the attraction 
of blockchain networks is, among other things, the ability to coordi-
nate between large, otherwise disorganized groups whose efforts 
contribute to the code, but who don’t act together as issuers, who 
don’t exercise managerial expertise over profits and losses. This is 
a very different environment than what was contemplated and how 
we ended storage growth. 

Mr. STEIL. Thank you very much, because one of the require-
ments of the Howey Test is that the profits be primarily derived 
from the efforts of others. I think your comment there is helpful. 
Mr. Chairman, I yield back. 

Chairman HILL. The gentleman yields back. The gentleman from 
North Carolina, Mr. Davis, is recognized for 5 minutes. 

Mr. DAVIS of North Carolina. Thank you so much, Mr. Chairman, 
and I will say good morning to all of the witnesses today. Thank 
you so much for joining us, and especially to my colleagues, too, on 
the Financial Services Committee, as well as those on our House 
Agriculture Committee. I’m looking at Pew report research that 
was done and this particular data point is showing as high as 66 
percent minority communities using—and this is self-reported, by 
the way, U.S. adults that are self-reporting having traded or use 
cryptocurrency. 

And my question here is, I have looked at different research that 
has been out there just trying to get an understanding of what is 
taking place. And I just want to understand, as we are here trying 
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to wriggle out, discuss regulation, how do we best understand right 
now, in terms of the data, what is actually taking place before us? 

Mr. MASSAD. If I may answer that, Congressman, I am very con-
cerned by this statistic you cited, I think it does suggest that a lot 
of people might be jumping into this space, not being fully aware 
of all the risks. I think we certainly saw that as prices started to 
go up dramatically in crypto. And I think it just speaks to the need 
to create a much better investor protection framework. We do not 
have that today in this industry. 

Mr. SANTORI. If I could add, Congressman, this discussion is not 
just about people using tokens or people using digital assets. This 
discussion is about people using the product of those digital assets, 
the functional use cases that exist today, and this Congress has 
heard from witnesses who have laid bare some of those uses. 

I can add a couple to that pile, but maybe one in particular that 
I think illustrates that distinction between the use case and the 
coin. Today, when you watch a video on your phone, and we all 
probably watch videos on our phone from time to time, those videos 
are recorded in far-off places using different standards, resolutions, 
color schemes, et cetera. Transforming that into a version that fits 
on your phone takes computing and processing power. It takes time 
and effort. And it is expensive. There are blockchain-based net-
works now that coordinate and incentivize that process, it is called 
transcoding, so that end-users can see that video that is being re-
corded in a different resolution on their phone, on their screen, on 
a big screen, on IMAX, right? 

People are using that technology today to view videos of all 
kinds, mundane use cases that have nothing to do with blockchain 
technology. But those use cases are being provisioned and delivered 
because of functional networks in digital assets. Kraken doesn’t 
provide that. We would be the subject of regulation; we only pro-
vide liquidity services. But we are a part of that ecosystem. And 
that is part of this conversation today. 

Mr. DAVIS of North Carolina. When I think broadly speaking, 
and we look at the recent market, what has happened with the 
market in terms of crisis, and come back to just trying to piecemeal 
and understand the dynamics of what is taking place, it would be 
concerning at how we are able to identify certain trends in the 
data. 

And what would be important to me when we obviously are talk-
ing about safeguarding consumers from fraud scams that are tak-
ing place, at how we are proactively looking at any trend lines to 
further protect consumers. 

And I would love, with the time remaining, if anyone would like 
to just add another comment on what that looks like, identifying 
any trend lines that would be of concern when we are talking about 
putting safeguards in place for consumer protection. 

Mr. KULKIN. Yes. Congressman, if I could, I will maybe offer that 
I think right now, market participants see press releases where 
regulatory agencies like the CFTC are bringing cases in the spot 
market for trading of things like Bitcoin, Ethereum, and certain 
stablecoins for fraud and manipulation. And they assume or they 
think that the CFTC has full regulatory authority for those mar-
kets, but they don’t. And they later find out that customer funds 
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aren’t being segregated, the markets aren’t being subject to surveil-
lance, and they are not getting specific treatment under bank-
ruptcy. And so, there is an effort that could be made to expand the 
authority, which would then go to further education of the market. 

Mr. DAVIS of North Carolina. Thank you. I yield back, Mr. Chair-
man. 

Chairman HILL. Thank you, Mr. Davis. Mr. Timmons of South 
Carolina is recognized for 5 minutes. 

Mr. TIMMONS. Thank you, Mr. Chairman. The question, is a dig-
ital asset a security, really is a question of, should existing securi-
ties regulations apply to digital assets? It seems to me that the an-
swer is no. Blockchain technology enables digital assets to be cre-
ated, stored, transferred, and transacted. The use of digital assets 
is essential to our discussion here. Some are cryptocurrencies in-
tended to be used as a means of payment to buy goods and serv-
ices. Some are digital assets intended to represent traditional as-
sets such as equities, bonds, or derivatives. Some are digital tokens 
intended to provide access to and operate blockchain-based infra-
structures. 

Further still, digital assets have different funding structures at 
their inception, different governance structures, different oper-
ational rules, and different marketed economic realities. Existing 
securities regulations simply do not have the appropriate flexibility 
to foster innovation and support the adoption of blockchain tech-
nology in all of its use cases, while also providing the necessary in-
vestor protections. Here in Congress, we face a daunting task in 
navigating these regulatory waters. 

I believe Congress must act to clarify the regulatory uncertainty. 
Digital assets will be a huge part of the global economy in the fu-
ture. The strength of our markets and the rule of law in the United 
States gives us the ability to lead in the future of digital assets. 
That ability to lead is also often a burden, but it is a burden that 
we are obligated to rise to the occasion and meet. 

The purpose of this hearing is to identify what future framework 
will best meet the needs of the digital assets industry while pro-
tecting our citizens from foreseeable harm. Along those lines, I 
have a few questions around whether existing securities regula-
tions should apply to digital assets. One of the hallmarks of digital 
asset that has reached its full potential is being functional and de-
centralized. 

Mr. Schoenberger, would you discuss what it means for digital 
assets to be functional and decentralized, and why these features 
have become the end goal for so many digital asset projects. 

Mr. SCHOENBERGER. Thank you, Congressman, for the question. 
I would say this is certainly true for DOT, and some other projects 
probably not far at all. For those, wherever it applies, we need to 
go back to the Web3 version that is based on community consensus, 
and this necessarily requires that there is no central entity control-
ling the network. The Web3 Foundation, during the launch of the 
Polkadot network, gave up control over the network and handed 
that over to the community very early in the game. So, that is the 
decentralization part. 

Being functional simply means a token needs to be more than 
simply a means of payments or a vehicle for investment. In the 
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case of DOT again, this gives you access to the network. It is used 
for securing the networks, used for participating in the governance, 
and also if you want to lease blockchain on top of that network. 

Mr. TIMMONS. Thank you for that. One follow-up, in your testi-
mony you said that when the foundation removed the pseudo key, 
it was a pivotal point in decentralizing the Polkadot network. 
Would you explain more about that process and how it ensured 
that the foundation could not control the network anymore? 

Mr. SCHOENBERGER. Sure. The pseudo key gives super-use of ca-
pacity, which gives you the abilities of a super-admin. This key, to-
gether with abilities, was given up, and since the code is all open 
source, this can be looked up by literally everyone. And once this 
was handed over to the community to hold control over the net-
work, to reinstate this will take a majority vote of the community. 

Mr. TIMMONS. Thank you for that. We discussed today that ei-
ther legislation or adaptations are needed. I want to discuss that 
some more. Bitcoin is the most popular digital asset ecosystem. It 
is also the only digital asset that both the SEC and the CFTC can 
agree is a commodity. 

Mr. Santori, under the current securities laws, would it be pos-
sible for National Securities Exchanges to list Bitcoin and securi-
ties alongside each other? 

Mr. SANTORI. Thank you for the question, Mr. Timmons. No, no, 
no, it wouldn’t. National Securities Exchanges are limited in the 
assets that they can list. And it is not just a question of amending 
the list of assets they can list; it is a matter of ripping the heart 
out of the rules that are in place that make that listing possible. 
The limitations on trading times, the requirement of intermediaries 
that can be expensive, and the requirement that they don’t list ad-
ditional assets, are fundamental to the structure of a National Se-
curities Exchange that exists in the United States. It is not a flexi-
ble one. 

Mr. TIMMONS. Thank you for that. Mr. Chairman, I yield back. 
Chairman HILL. The gentleman yields back. The gentleman from 

Illinois, Mr. Casten, is recognized for 5 minutes. 
Mr. CASTEN. Thank you, Mr. Chairman, and thank you to all of 

our witnesses here today. I have just a general request, and I feel 
like I make some version of this at all of our hearings. If a car-
penter asked you, why do I need a screwdriver, and you said, let 
me tell you why all carpenters need to use toolboxes, we would say 
you are not answering the question. 

We are not here today to talk about whether or not Web3 or 
blockchain should be regulated at some entity. We are not here to 
talk about whether or not you can pay for things with a digital dol-
lar through invoices. We are here to talk about cryptocurrency. And 
so, I would ask you all to limit your conversations to that, because 
the questions are about the token, not the ecosystem in which the 
token lives. 

I want to start with you, Mr. Durgee. I want to make sure I 
didn’t misunderstand you. If I understand your testimony, is it 
your view that the cryptocurrencies will help close the wealth in-
equality gap? 

Mr. DURGEE. Indeed, it is. 
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Mr. CASTEN. Okay. If you had invested in the S&P Index over 
the last 5 years, from 2017 to 2022, do you know what the return 
is you would have earned? 

Mr. DURGEE. It would not have been terrible. 
Mr. CASTEN. Yes, that is almost 61 percent. There have been 12 

cryptocurrencies that have existed during that same 5-year period. 
Do you know what the median return is if I had invested in that 
basket of currencies over the same period? 

Mr. DURGEE. I assume I know the basket you are talking about, 
and it would be less than that. 

Mr. CASTEN. It is a lot less, in fact, I would have lost 46 percent 
of my money. It is a negative yield. Now, that is the median 
cryptocurrency, and we could talk about where the other ones are, 
but according to a recent report from the Bank for International 
Settlements, 73 percent to 81 percent of all of the Bitcoin traders 
during that period lost money. Do you want to revisit your state-
ment about this being a great way to close the wealth inequality 
gap? 

Mr. DURGEE. I think when we look at the wealth inequality gap, 
we come back to the aspect of accredited versus unaccredited ac-
cess. 

Mr. CASTEN. That is a different question. The historical data is 
that this is not actually a way to grow wealth. I am really con-
cerned if we are telling people who do not have the sophistication, 
that this thing where they would have lost 46 percent of their 
money over the last 5 years is something other, than I don’t know, 
a way to transfer wealth? 

Mr. DURGEE. Yes. I think when we go back away and we look 
at that, we are all here to talk about consumer protections, right? 
That is the goal of this conversation. 

Mr. CASTEN. But I asked the question because there is a myth 
about wealth inequality. I am happy to debate facts, but I am not 
happy to debate lies. And I think we need to be honest about those 
facts. 

Mr. Blaugrund, I want to move to you. In your comments, you 
mentioned that investor protections such as segregation of rules be-
tween trading venues, market makers, and asset custodians are a 
hallmark of regulated exchanges. I totally agree. Thank you for 
making that point. 

I would remind us all that your comments, which I think are 
valid coming from your mouth, are virtually identical to comments 
that Sam Bankman-Fried made in his characterization of FTX in 
his prepared testimony here last June. 

Because many of those same statements have been made by 
other crypto exchanges, do you have any way to verify that those 
other exchanges’ statements are any more accurate than the state-
ments made by Mr. Bankman-Fried last June, as it relates to their 
exchanges? 

Mr. BLAUGRUND. With respect to digital asset trading platforms 
that assert that they have controls in place to enforce consumer 
protections, I don’t know that there is any sort of third-party 
verification that is available. 

Mr. CASTEN. Okay. So, as you know, because you live under 
these SEC regulations, the current SEC regulations do require ex-
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changes and brokers to issue and provide investors and market 
participants with fair, timely, and accurate information. If the 
crypto exchanges were subject to those regulations, would you be 
able to answer the prior question in the affirmative? 

Mr. BLAUGRUND. If they were complying with the regulations, 
then we would be able to answer it correctly. 

Mr. CASTEN. For both the exchanges and the brokers, everybody 
in that ecosystem? 

Mr. BLAUGRUND. Yes, sir. 
Mr. CASTEN. For my last question, I just want to build on the 

comment that Ms. Caraveo and others have made. I think we have 
established the CFTC as the smallest of all of our financial regu-
lators, by staff, and by resources. And look, it is great that we say, 
let’s increase the funding of these organizations, but just to state 
the obvious, it is never easy to raise the amount of resources that 
go to fund organizations. If this industry is such a big deal, if it 
is such a great way to grow wealth, if it is going to be so huge in 
the future, would you care to speculate why this industry would 
like to be regulated by the smallest, least well-resourced organiza-
tion? 

Mr. BLAUGRUND. I don’t care to speculate, sir. 
Mr. CASTEN. I yield back. 
Chairman HILL. The gentleman yields back. The gentleman from 

New York, Mr. Molinaro, is recognized for 5 minutes. 
Mr. MOLINARO. Thank you, Mr. Chairman. And I, too, want to 

acknowledge the fact that the two committees are meeting here 
today. When I came to Congress, I was one of the few folks who 
actually wanted to have this conversation. And I just listened when 
my colleague suggested that this hearing is not about regulations. 
In fact, it is. 

This is an industry that has certainly been pushing the expanses 
of innovation, creating opportunity to access capital and wealth, 
and doing so in a way that yes, has enormous risks, we recognize 
that. But at the same time, it’s an enormous opportunity, particu-
larly for those who don’t understand or want to or can participate 
in the traditional banking infrastructure. That is all critically im-
portant. I represent a rural community in upstate New York, and 
we might as well be some banking island in any other place of the 
world. 

And so yes, this hearing is about regulation, in fact, regulation 
of an industry that is asking us to do something. And I appreciate 
the testimony we have heard already and the progress that we are 
making. 

My colleague, Mr. Timmons started down the road of talking 
about distinguishing, I want to get through that, whether or not it 
is possible for National Securities Exchanges to list Bitcoin and a 
security alongside each other. Mr. Santori, you started down that 
road, and I wanted to add to that as a follow-up, is the SEC work-
ing with trading platforms to account for those differences? 

Mr. SANTORI. I can’t speak for other participants in the digital 
asset industry or ecosystem. We did in fact try to work with the 
SEC. We had what I thought was good engagement with the staff. 
I won’t go into the details of that, as I think building trust between 
the industry and its regulators is important. But at a point in those 
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conversations, they were cut off, and I don’t believe that had any-
thing to do with the staff. 

So, I can tell you that we tried. I can tell you as an attorney who 
has represented clients in the industry that other participants have 
tried, but I don’t believe that anybody has really gotten anywhere. 

Mr. MOLINARO. Mr. Kulkin, how would allowing an entity reg-
istered at the SEC to list a commodity for trading impact the 
CFTC’s existing enforcement authority? 

Mr. KULKIN. Congressman, that is a good question. It would be 
challenging. Right now, commodities are not traded on stock ex-
changes. They are not traded on alternative trading systems. So, 
it would create a lot of confusion because currently, the CFTC can 
only look at the digital commodity spot market for fraud and ma-
nipulation. They are limited to enforcement authority only. And if 
the trading were to take place on an SEC-regulated exchange, it 
would probably further restrict their ability to conduct that over-
sight. 

Mr. MOLINARO. It was suggested a few months ago that some of 
this should be addressed through simple adaptation. Is it your 
opinion that this is just an adaptation? 

Mr. KULKIN. I think it is an adaptation in the sense that the 
CFTC is already monitoring spot commodity markets for fraud and 
manipulation. But they don’t have their full regulatory authority 
that they have in the futures markets. So, when you think about 
it that way, it is an extension of the CFTC’s jurisdiction to require 
a registration regulation, examination, and enforcement in a way 
that is not meaningfully available right now. 

Mr. MOLINARO. Mr. Santori, same question. Would you like to 
add to that? 

Mr. SANTORI. No, sir, I think Mr. Kulkin covered it well. 
Mr. MOLINARO. Fair enough. For all of you, I want to end where 

I began. It was suggested that this hearing is not about regulation, 
but it seems to me that it is. Is it necessary for Congress to move 
down the path of adequate guidelines and regulation, yes or no? 

Mr. DURGEE. Yes. 
Mr. KULKIN. Yes. 
Mr. SANTORI. Yes. 
Mr. SCHOENBERGER. Yes. 
Mr. MASSAD. Yes. 
Mr. BLAUGRUND. I don’t think so. 
Mr. MOLINARO. Thank you very much. And I yield back, Mr. 

Chairman. 
Chairman HILL. The gentleman yields back. The gentleman from 

Texas, Mr. Casar, is recognized for 5 minutes. 
Mr. CASAR. Thank you, Mr. Chairman, and thank you to the 

leadership of the committees and the subcommittees for bringing 
us together. I want to pick up my line of questioning where my col-
league, Mr. Casten, left off on the current state of play and the cur-
rent rules that we are discussing. 

Several courts have determined that many crypto assets indeed 
meet the Howey Test in our securities. There are some, as we have 
discussed today, including Bitcoin, that seem to fall under CFTC 
jurisdiction. My first question is for you, Mr. Santori. Your plat-
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form is a cryptocurrency exchange. How many crypto assets are 
currently on your platform? 

Mr. SANTORI. We support roughly 200 assets globally. 
Mr. CASAR. Thank you. And of those roughly 200 assets, to your 

knowledge, how many of them are registered with the CFTC as 
commodities or with the SEC as securities? 

Mr. SANTORI. To my knowledge, none of them are. 
Mr. CASAR. Why are none of them registered? 
Mr. SANTORI. I can speculate on the basis of the projects. 
Mr. CASAR. Sure. 
Mr. SANTORI. My belief is that there is no workable registration 

regime for those projects. Any registration regime laid out in front 
of them would require the intermediation of things, like a transfer 
agent that would add nothing to consumer protection and would 
make the working of those digital asset blockchains untenable. And 
in your view, does current law allow you to list unregistered securi-
ties on the exchange? 

Mr. SANTORI. So the question is, does current law allow for us 
to list unregistered securities on the exchange? 

Mr. CASAR. Correct. 
Mr. SANTORI. I don’t think so. 
Mr. CASAR. So, if some of these indeed are securities or indeed 

are commodities, you wouldn’t be allowed to list them if they were 
unregistered? 

Mr. SANTORI. I have to tell you, you are getting into interpreta-
tions of existing law, as opposed to testimony that I can give on 
fact. I would say that Kraken takes great strides in not listing se-
curities. And we do not list securities. We have robust processes in 
place to vet the assets that we do support. We review every asset 
for, of course, its business use case and its functional use case. We 
review assets for cybersecurity vulnerabilities, and, of course, we 
have a process in place to evaluate these assets as to whether they 
could potentially fall into either the world of regulated securities or 
regulated commodity derivatives. 

Mr. CASAR. Thank you. I want to ask a similar question now to 
Mr. Blaugrund. Can the New York Stock Exchange have unregis-
tered securities on its platform? 

Mr. BLAUGRUND. We do not. 
Mr. CASAR. And what would happen if it did? 
Mr. BLAUGRUND. It would be subject to enforcement action, I pre-

sume by the SEC. 
Mr. CASAR. Right. So, part of what I am trying to understand 

here as far as the current state of play is that if an exchange wants 
to be in compliance with the law, it would have to delist any unreg-
istered securities or commodities. And our current laws, as I under-
stand them from several judicial opinions and decisions that I have 
looked over, are that crypto assets are either securities or commod-
ities, many of them being determined to be securities, and some of 
them that we talked about today, folks agree are commodities, but 
very few, and in some cases, none of them are registered with the 
appropriate agency. 

I don’t think you have to be a crypto-skeptic or a crypto-enthu-
siast to come to the conclusion that I am feeling now, which is 
some level of concern that even under existing rules, there are real 
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concerns about, do we have folks that should be registered, where 
we should have protections for investors not registering? And it is 
hard to think about the path forward. If right now, I could be hav-
ing this concern. 

Mr. Massad, I would love to hear what you think about that? 
Mr. MASSAD. I think you are absolutely right, Congressman. If 

you look at even what the 4 largest platforms today list in the U.S., 
there are about 400 tokens in total on all of those platforms, and 
only 60 of them are commonly listed. They are all making different 
decisions about what is a security or what is not. Now, maybe they 
are applying other filters on top of what is the security, and maybe 
they could all get together and say, oh, yes, yes, yes, we believe all 
400 are not securities. But I doubt it. 

Mr. CASAR. Thank you. I appreciate it. To me, the SEC came out 
of the Great Depression and that enormous crash, and I think it 
is so important for us to learn from those mistakes. And as FTX 
and others have collapsed, we need those kinds of protections to 
make sure we don’t have the intermingling of funds, and to make 
sure people have recourse against fraud and abuse. We want to 
make sure we are protecting investors and the fact that right now, 
I am concerned that the laws aren’t even being followed makes this 
really challenging. Thank you. 

Chairman HILL. The gentleman yields back. The gentleman from 
Nebraska, Mr. Flood, is recognized for 5 minutes. 

Mr. FLOOD. Thank you, Mr. Chairman. Mr. Durgee, I want to 
just state for the record that I was very impressed by your opening 
statement regarding the standardization and the acceptance of 
emerging technologies. And I think it is important to remember 
that we need to look down the road. We need to understand where 
we are at, and how these things work. We have been discussing the 
need for regulatory clarity and digital asset regulation for the past 
few months. 

There is no question that in the aftermath of FTX, a company 
that cheated American investors from the Bahamas, and as some 
American firms begin to move offshore, an American regulatory re-
gime for digital assets is needed. As it relates to digital assets, I 
firmly believe that we don’t need more regulators. We need a way 
of clarifying when and where our current regulators should have 
jurisdiction over the existing market. 

In other words, we need to establish, and this is easier said than 
done, the CFTC lane and the SEC lane within the digital assets 
space, which is easier said than done. I want to go on the record 
today, Mr. Santori, regarding Kraken. Does Kraken maintain accu-
rate books and records? 

Mr. SANTORI. Yes, we do, Congressman. 
Mr. FLOOD. Does Kraken make those documents available to reg-

ulators? 
Mr. SANTORI. We do on occasion. Yes. 
Mr. FLOOD. Does Kraken make appropriate disclosures to cus-

tomers and ensure that its customer assets are protected? 
Mr. SANTORI. We do. 
Mr. FLOOD. Okay. Given your answers to those simple questions, 

what is the best means, in your opinion, by which we can ensure 
that those steps are all being taken? 
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Mr. SANTORI. Thank you for the question, Congressman. 
I think that the best means is to ensure that digital asset partici-

pants are keeping records, and that they are sharing those records 
when requested by regulators and law enforcement, and to ensure 
that digital asset participants are being good stewards of their cus-
tomers with regards to disclosures. We need harmonization across 
those digital asset providers, a set of clear rules for the road, so 
that we don’t have to guess as to what are those standards and 
best practices. 

One of the reasons why, as you noted, FTX was such a debacle 
was because it wasn’t some small niche exchange that wasn’t serv-
icing Americans. It was an exchange that Americans almost had to 
use because of the environment here in the United States. Ameri-
cans were driven to FTX because of the lack of standards, here be-
cause of the lack of uniform disclosure rules, because we are forced 
to guess as to what those rules are, instead of building compelling 
products. 

Mr. FLOOD. Thank you, Mr. Santori. 
Mr. Kulkin, does the CFTC regularly examine its registrants to 

ensure that they are keeping adequate books and records, making 
appropriate disclosures, and ensuring that customer funds are pro-
tected? 

Mr. KULKIN. Yes. 
Mr. FLOOD. A follow-up to that, did any customers of LedgerX, 

the CFTC-registered clearinghouse owned by FTX, lose any funds 
because of the FTX implosion? 

Mr. KULKIN. Not to my knowledge, no. 
Mr. FLOOD. Okay. I think it is important we get a number of 

these questions on the record. We are trying to solve a problem. We 
are trying to make it possible for Americans to participate in an 
economy and in an exchange of framework that is going to be 
worldwide. And today, I think we got some good answers. I would 
like to ask one more question to Mr. Kulkin regarding the self-cer-
tification process and how it could be applied in digital assets. 

Mr. Kulkin, if a commodities exchange attempts to self-certify 
the trade of a product under current CFTC rules, what does that 
process look like for the applicant filing the self-certification? 

Mr. KULKIN. Currently, if a futures exchange wants to list a 
product, they have to file the product with the CFTC. They have 
to include basic commercial components of the contract. And then, 
they have to provide a pretty lengthy explanation for how that 
product is not susceptible to manipulation, how the financial re-
sources are in place to facilitate that trading. And for digital assets 
specifically, the CFTC staff have put in place a heightened scrutiny 
review that has been in place now for 5 years. And those questions 
have to be satisfied as well. 

Mr. FLOOD. I don’t know if I have enough time for the second 
question on the self-certification, but if the CFTC finds that an ap-
plicant’s self-certification violates the Commodity Exchange Act 
(CEA), what recourse does the CFTC have? 

Mr. KULKIN. If a submission fails to comply with the CEA and 
its rules, then the product would be rejected, and it would not be 
able to be listed for trading. 

Mr. FLOOD. Thank you, Mr. Kulkin. I yield back. 
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Chairman HILL. I thank the gentleman. Ms. Salinas is now rec-
ognized for 5 minutes. 

Ms. SALINAS. Thank you, Mr. Chairman, and thank you to our 
Ranking Members and Chairs for bringing us all together to hold 
this joint hearing. And thank you to our panelists for taking the 
time to be here today. 

Over the course of the conversation, even over the last few 
months, one area that hasn’t really been discussed in the delibera-
tion of how to fill regulatory gaps is the very real and very large 
impact on climate that the industry is also having. In my home 
State of Oregon, this has spurred State legislative action to require 
cutting carbon output. 

My question for any of the panelists is, as we grapple with how 
to regulate the digital asset industry, if, as with other fiduciaries, 
should we incentivize climate responsibility and penalize carbon 
emissions from high-energy-use facilities? And if so, do you have 
any recommendations for implementing a climate-friendly regu-
latory framework for the digital asset industry? 

Mr. MASSAD. Congresswoman, I think the energy usage of cer-
tain aspects of the crypto industry is a real cause of concern. It is 
not something that we would typically address through financial 
regulation. But that doesn’t mean it doesn’t need to be addressed. 
You are right that your State and other States, like New York, 
have tried to take this on and that may be the path. Certainly, 
though, beginning with some sort of framework, where we have fi-
nancial regulation that includes investor protection and that in-
cludes disclosure about a lot of these things would be a step for-
ward. And then, one can decide who is the proper regulator to ad-
dress the energy aspect. 

Ms. SALINAS. Thank you. I appreciate that. Does anybody else 
care to answer? I can move on. 

Mr. DURGEE. I will just make a comment that the industry is 
very aware of that problem and is aggressively moving towards 
green energy solutions. I think there has actually been, and there 
continues to be, an extensive amount of innovation in that area, 
mainly because it is business-ready, right, we are seeing it save 
money along the lines. 

I will give you a real-world example. Flare gas out of oil mines 
now is being used in order to run Bitcoin mines. It is a company 
called Crusoe that is particularly indebted, and it otherwise would 
have been pollution that is being converted into energy to run 
these facilities. So, I think the need for that is driving innovation. 

Ms. SALINAS. Thank you. 
Mr. SCHOENBERGER. Congresswoman, I would also like to add 

that not all are the same. According to a neutral study, Polkadot 
actually has the least carbon footprint in the industry, and the 
whole consumption in a year equates to only seven households in 
Switzerland. So, that makes a difference. 

Ms. SALINAS. Thank you. So for many of you, there does seem to 
be some degree of consensus around needing to regulate based on 
utility. But what concerns me is that the use cases of crypto assets 
are still pretty murky. That also seems to be evidenced by the lack 
of registered securities. Are issuers not able to describe the uses of 
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their own products or is it that the potential product uses are sub-
stantially broad and vague? 

Mr. MASSAD. Congresswoman, I think it is some degree of both, 
but in particular, it is the lack of any kind of regulatory framework 
that requires disclosure effectively. If you have basically a lot of in-
dustry participants claiming what they are issuing is not a secu-
rity, then we don’t have a framework for disclosure. I think the 
SEC did a great job of going after internet coin offerings (ICOs), 
where people were just issuing tokens that were securities on the 
basis of very little disclosure. 

There is also the element of exactly what is the use case, some-
times you can’t have a token, which it has both the utility, but it 
is still a security. The SEC recently won a case to that effect, that 
even though it had a utility component, the token was still a secu-
rity. 

So again, it comes back to needing a framework. What I have 
suggested is to create a framework where we don’t have to rewrite 
securities laws, but we get at the issues you are talking about. 

Ms. SALINAS. Thank you. 
Mr. DURGEE. I would love to just add to that very quickly as well 

that a lot of the disclosure requirements, in particular, into the 
capital raising components, whether that is Reg. CF or Reg. A+, 
are quite counterintuitive. If the goal is to find that these assets 
are decentralized, most of the disclosure requirements are very cen-
tralized disclosures. Who is the operating team, and what are the 
audited financials and business plans? 

If these things are run by a community of developers, they don’t 
have that information to disclose. It is just not a viable framework. 
So, we really need to look at potentially shifting that. That will 
also bring digital assets into the forefront. 

Ms. SALINAS. Thank you. I yield back. 
Chairman HILL. The gentlewoman yields back. Mr. Nunn is rec-

ognized for 5 minutes. 
Mr. NUNN. Thank you, Mr. Chairman. And I appreciate the in-

credible panelists. This has been a good discussion we have been 
listening to all day. 

The work of both the Agriculture Committee, and the Financial 
Services Committee, where I have the privilege of serving, is kind 
of in this nexus space between where we have digital assets float-
ing between what guys in Iowa know very well in commodities 
trading and guys in Downtown Des Moines know in securities trad-
ing. 

So, as a simple Iowa guy here, we have a digital asset that falls 
under the CFTC for all things commodities. But if it is a security, 
it is going to fall under the SEC. 

We just had SEC Chairman Gensler in here, who claims that 
every token other than Bitcoin is under the SEC’s jurisdiction, in-
cluding a number of the ones that we have talked about today. 

In contrast, CFTC Chairman Behnam states that a commodity 
like, what he called Ethereum, would be under the Agriculture 
Committee’s jurisdiction. 

So, Mr. Kulkin, I am going to talk with you first based on your 
background at the CFTC. One of the simple questions that we 
asked before is, is Ethereum a commodity or is it a security? 
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Mr. KULKIN. I think it is a commodity and I say that because 
there are futures contracts trading on Ethereum just like soybeans 
or different gas or energy products. 

Mr. NUNN. Okay. That is good to hear, because I think we have 
had a lot of people who have talked about it in both ways. 

My point here is that it is not clear under the current structure 
to be able to truly know where Ethereum should be traded, or 
other entities like it. 

I am going to ask you, given your experience at the CFTC, would 
you pose the same question on, let’s see here, does the CFTC or 
any other Federal regulator registere commodity listings? Let’s go 
back to this question on commodity listings. Does any Federal reg-
ulator register commodity listings? 

Mr. KULKIN. No, I don’t believe so. 
Mr. NUNN. And let’s talk about specifically—there was some con-

versation earlier about spot commodities listings. 
Why or why not do we list that? 
Mr. KULKIN. There is no Federal regulator tasked with over-

seeing the digital commodity spot market right now. 
Mr. NUNN. Right. So, we are in this open space. 
Let me ask Mr. Santori, you highlighted a great conversation 

here. In my opinion, the unique elements of crypto being a bipar-
tisan issue, collaborating on tough subjects, not only is it bi-
cameral, but you are seeing in here that it is across multiple com-
mittees of jurisdiction in the United States. 

One of the issues that is most important to me is ensuring that 
bad actors don’t attempt to utilize this crypto to evade enforcement. 
And that is why I partnered with Representative Himes in intro-
ducing the Financial Technology Protection Act, which would bring 
regulators and industry leaders together to ensure that we have 
standards and regulations that were just highlighted in some 
places as currently lacking. 

In your view, how would such a collaboration be helpful, not only 
to regulators, but to the industry writ large? 

Mr. SANTORI. Thank you for the question, Congressman. 
We applaud that effort. I should say right out the gate that I 

think what we are here today asking for is clear rules of the road 
that would allow us, as a global organization, to be able to prepare 
to make additional reporting to the CFTC and the SEC. 

We would have clear guidelines on what information to record 
about our customers and about the transactions that occur on our 
platform. We would have guidelines on how long to keep it. We 
would have guidelines on how to share it. It is often lost in the 
shuffle, but the mundane details around actually sharing this 
much information with multiple regulators is probably the bulk of 
the discussions that we have today, when we work with law en-
forcement. 

Kraken makes literally thousands of reports to regulators in the 
United States and around the world. This can be a daunting task 
without clarity. 

Mr. NUNN. We have seen other entities work on this. The E.U. 
and the U.K. are developing this area, but in the United States, we 
are still talking through a very complex conversation. 
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But to your point specifically, recently, the CFTC enforcement ac-
tion against the foreign exchange, the CFTC alleged in that case 
that the foreign exchange’s compliance efforts are a sham and that 
the company deliberately chose over and over to place profits over 
the law. 

Mr. Santori, how does your firm differ in the compliance perspec-
tive compared to foreign exchanges with a bad record of compli-
ance? 

Mr. SANTORI. Thank you for the question, Congressman. 
We do differ, and we differ dramatically. Unlike foreign ex-

changes, as you heard me say earlier, we make abundant reporting 
to law enforcement. We KYC every single user, unlike some other 
exchanges, where—— 

Mr. NUNN. Mr. Santori, thank you. I want to be able to highlight 
here that you are doing it the right way. 

My concern is that, if we don’t have clarity in this space, we are 
going to allow bad actors to continue to operate outside. 

With that, I yield my time back to the Chair. Thank you. 
Chairman HILL. The gentleman yields back. The gentleman from 

New York, Mr. Torres, is recognized for 5 minutes. 
Mr. TORRES. Thank you, Mr. Chairman. Here in Congress, we 

have what I would describe as an anti-crypto derangement syn-
drome that clouds clear thinking about crypto regulation, and al-
though there are too many myths to dispel, I will take this occasion 
to address a few of them. 

Myth: A statutory framework for crypto would undermine 9 dec-
ades of securities law. Fact: The New York State Department of Fi-
nancial Services (DFS) has an alternate framework for regulating 
virtual assets. And far from undermining securities regulation, 
DFS has shown itself to be the most-rigorous regulator of crypto in 
the world. 

Myth: There is no need at all for the SEC to provide regulatory 
clarity and guidance, and calls for clarity and guidance are nothing 
more than a pretext for evading lawful compliance. Fact: Even the 
Investor Advisory Committee, which favors Gary Gensler’s ap-
proach to enforcement, concedes that there is, in fact, a need for 
regulatory clarity, ‘‘The SEC should consider issuing a request for 
comment regarding areas where additional guidance is needed re-
lated to the application of Federal securities laws to crypto assets.’’ 

Myth: It does not matter at all if crypto is driven offshore. Fact: 
Offshore, deregulated, over-leveraged companies, like FTX, carry 
the greatest risk of losing customer funds, a point that Gary 
Gensler himself did not dispute when pressed under questioning. 

Myth: Registration with the SEC is just a form on a website. 
Fact: The notion of registration as just a form on a website is pat-
ently false. So false, in fact, that it would come as a shock to all 
of the securities lawyers and companies spending millions of dol-
lars on SEC registration and compliance. 

Myth: The SEC has the right to crack down on crypto because 
the technology has no utility, and it does more harm than good. 
Fact: The SEC is statutorily designed to be a merit-neutral regu-
lator. Even if the SEC Chair were as omniscient as God himself, 
they nonetheless have no statutory authority to impose their per-
sonal judgement about the merits of crypto and blockchain on those 
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of us who disagree with them. The SEC’s only role is to correct in-
formation asymmetries and mandate disclosures to protect inves-
tors. 

One can imagine a digital asset that begins as a security, but 
then over time morphs into something else as it becomes decentral-
ized. Ether, for example, was arguably a security at the time of the 
ICO, but then arguably became a commodity as it became decen-
tralized. 

If a digital asset no longer has a central team from whose efforts 
investors expect to derive the profit, should there be a process by 
which that digital asset transitions from securities regulation to 
commodities regulation? Mr. Kulkin, do you want to take a shot at 
that? 

Mr. KULKIN. Congressman, first, thank you for your remarks. I 
agree with your sentiment. I think about these issues, being a 
former markets regulator. And it is really not so much whether I 
think that there is merit to the product, but that more participants 
need to be able to come in and know that the market has integrity, 
that there is no fraud, there is no manipulation, and activity is 
being surveilled. In terms of transitioning from a security to a com-
modity, I mentioned this earlier, there is sort of the obvious two 
endpoints, a token being issued for capital raise and something 
that is a good or an article that is relatively fungible. 

The point at which something transitions—it really is chal-
lenging to identify that specific inflection point. We can look at the 
different characteristics of the security—— 

Mr. TORRES. You would agree that whatever regulatory frame-
work we develop, would have to delineate that process? 

Mr. KULKIN. Absolutely. Yes, sir. 
Mr. TORRES. But you have no clear sense of how that process 

should unfold? 
Mr. KULKIN. It really depends on the facts and circumstances. 

We have talked today about how these products and these markets 
are different than traditional debt or securities or equities. And so, 
I am reluctant to point out a clear, bright line here. 

Mr. TORRES. We typically, maybe with the exception of 
stablecoins, which we think of as a currency in the strictest sense 
of the word, think of digital assets as a binary, either a commodity 
or a security. 

Are those two categories exhaustive or are there other categories 
that we should keep in mind? I see you waving your hand, so 
let’s—— 

Mr. MASSAD. Congressman, first of all, something can be a com-
modity under our laws, such as Ether, by virtue of the fact that 
there is a futures contract traded on it, but that doesn’t necessarily 
mean it is not a security. You can have something that is both. 

And the question for a lot of these tokens is, is there still that 
enterprise behind it that is affecting its value? I am not saying 
Ether is still a security. But I am saying those questions still exist. 
And yes, we need a transition. It is really a transition from when 
should all the securities laws that go to capital-raising stop apply-
ing, because you really don’t have an entity behind it and an enter-
prise behind it. We should have a process that addresses that. 
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Chairman HILL. The gentleman yields back. Mrs. Houchin is rec-
ognized for 5 minutes. 

Mrs. HOUCHIN. Thank you, Mr. Chairman. And thank you to the 
panel. 

Establishing a clear and thoughtful regulatory framework isn’t 
just important for the digital assets and technologies that already 
exist. By creating much-needed clarity, we would be facilitating the 
development of blockchain, expanding the potential uses of all sorts 
of tokens, and creating safeguards for new technologies created by 
innovators here in the United States. 

I have said before in the Financial Services Committee that I 
view the digital assets as the new space race. Like the challenges 
of the last century, there is no reason why the United States 
should not lead the way. 

Mr. Schoenberger, I would like to ask about distributed ledger 
technology. Distributed ledger technology has been described as a 
foundational technology, like the internet or electricity, in which 
the adoption of the technology is gradual, incremental, and steady, 
but utterly transformative to society and the economy. 

What does this idea tell us about the future of distributed ledger 
technology and the digital assets that power them? 

Mr. SCHOENBERGER. Thank you very much for the question, Con-
gresswoman. 

I think the comparison with the internet is the best one here, be-
cause if we look back, what made the internet really take off were 
the open standards and protocols that were enabled by a frame-
work of regulation that allowed this. That framework tries to un-
derstand the potential of these technologies and cater to them. 

We think that Web3 technologies offer the same potential bene-
fits. And we also think if we are evolved there where, like the 
internet was 25 years ago. So, no one knows what will come from 
this, but the potential is huge. And what we need is certainly legal 
certainty around these questions. 

I would very quickly like to comment on what Congressman 
Torres mentioned, because that was exactly our journey here. We 
tried to go to a process, together with SEC staff, from a security 
that DOT once was when we sold that for fundraising purposes, to 
a non-security. 

And while that process sort of worked, it took 3 years, and still 
after putting in all that effort, the Web3 Foundation, in the end, 
was left without any tangible validation in its hands. So, this very 
clearly shows that we need a wise legal statute. 

Mrs. HOUCHIN. Thank you. And switching to our securities laws, 
the ultimate purpose of U.S. securities laws is to solve for the prob-
lem of information asymmetry. Thus, if an existing disclosure re-
gime is not producing information that is valuable to digital asset 
purchasers, the ultimate purpose of U.S. securities laws is in fact, 
not being met. 

Mr. Durgee, and then Mr. Santori, do you agree with this charac-
terization? 

Mr. DURGEE. Very much so, yes. 
Mr. SANTORI. Yes, Congresswoman, I do. 
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Mrs. HOUCHIN. And for you both, how can we create a disclosure 
regime that will actually solve the problem of information asym-
metry? 

Mr. DURGEE. I will go ahead and start? 
Mr. SANTORI. Sure. 
Mr. DURGEE. I think you are hitting the nail right on the head 

that we are in a situation that is extremely problematic. The disclo-
sure regime is contradictory. And it makes it incredibly difficult to 
build a business in the United States with that level of contradic-
tory regulatory frameworks. 

So until those disclosures are made clear, we are going to con-
tinue to have a lot of ambiguous frameworks that companies are 
trying to build on, which is ultimately why they are leaving the 
United States and moving offshore. 

Mr. SANTORI. I would add that, in fact, there is precedent here. 
the Markets in Crypto-Assets Regulation (MiCA) that is developing 
in Europe lays out clear disclosure rules. And they put those disclo-
sure rules on the people who are best-suited to make those disclo-
sures, the projects themselves. They require exchanges like us to 
make those disclosures available to our users, and it is a sensible 
approach. It is tailored to the actual risks of digital assets. We are 
encouraged by it. 

Mrs. HOUCHIN. And finally, in 2020, the Federal Reserve Bank 
of San Francisco determined that one in eight Americans pur-
chased these digital assets. The study also found that Americans 
would strongly prefer to engage with digital assets through regu-
lated institutions. These statistics make it clear that digital assets 
are here to stay and that Americans want to engage with the dig-
ital asset ecosystem in a safe manner. 

Mr. Kulkin, Mr. Durgee, Mr. Santori, given these statistics, how 
important is it that Congress act to establish a well-regulated dig-
ital asset marketplace? 

Mr. DURGEE. Every day that we don’t act, we continue to fall be-
hind all of the other jurisdictions that are not only moving past us, 
but accelerating. 

Mr. KULKIN. I think it is very important. And I think we can 
draw from the experience of the Dodd-Frank Act, where jurisdic-
tion was shared between the SEC and the CFTC in a successful 
way. 

Mr. SANTORI. I agree. And moving forward now allows us here 
in the United States, Kraken, to plan for the future, which is com-
ing quickly. 

Mrs. HOUCHIN. Thank you. I yield back. 
Chairman HILL. The gentlewoman yields back. Mr. Nickel is rec-

ognized for 5 minutes. 
Mr. NICKEL. Thank you, Chairman Hill. Also, thanks to Chair-

man Johnson, Ranking Member Lynch, and Ranking Member 
Caraveo for holding this hearing, and thanks to our witnesses for 
joining us today. I know you have been here for quite a long time. 

Maybe this is too soon, but I am glad to see a member of the 
House Financial Services Committee with the gavel today, and I’m 
very glad to be in this committee room, which is very convenient 
for me because my office is literally across the hall. 



52 

We need to work together in a bipartisan way to develop a 
framework for regulating digital assets, so that we can protect our 
constituents and harness the benefits of this technology. Burying 
our heads in the sand is not an option, as inaction will only serve 
to exacerbate the risks associated with this rapidly-evolving asset 
class. You can’t expect a law written almost 100 years ago to 
seamlessly work with this new technology. 

Mr. Durgee, my first question is to you. I have to say, I am also 
an attorney, so you are surrounded by us. But Mr. Durgee, could 
you please talk more about the rules and requirements for securi-
ties exchanges that are incompatible with blockchain technology 
and how you would improve them? 

Mr. DURGEE. Yes, security exchanges are evaluating blockchain 
now. In fact, they are implementing it in a number of cases. 

The problem that we are just going to continue to run into is 
there is a risk factor that they are going to deal with in deter-
mining how much they want to expose their business to it. Until 
there is a clear regulatory framework for those exchanges to build 
on, particularly within the United States, they are going to be lim-
ited in their capacity to innovate and roll out more holistic prod-
ucts. 

Mr. NICKEL. Thank you. 
Mr. Santori, SEC Chair Gensler has consistently said that crypto 

companies need to, ‘‘come in and register.’’ I would like to learn 
more about what that process actually looks like. In your role as 
chief legal officer at a crypto exchange, have you tried registering 
at the SEC, and what has that experience been like for you and 
other exchanges? 

Mr. SANTORI. Thank you for the question, Congressman. It has 
been repeatedly stated that cryptocurrency and digital asset com-
panies should just come and register, but it is just a form on the 
website. It is not. It is unclear to us, and I believe it is unclear to 
the regulators as well, just what registration means for a digital 
asset exchange and for, I would say, every meaningful provider in 
the digital asset ecosystem. 

Registration is typically the filing of an S–1 statement, which is 
the form by which companies spend millions of dollars and many 
years to go public and become a public company. Frankly, there are 
a number of securities practitioners in the room, and I think we 
would all be lying if we said we had any idea how that could pos-
sibly work for the products that digital asset companies offer today. 
There is no realistic path to registration under the existing regime. 

This is why we are here today to say that Congress ought to act 
to clarify that path, to give regulators the tools that they need to 
foster this ecosystem to create fair and efficient markets. 

This is not 2015. This is not 2012, when I first got into this in-
dustry. This is not a question of education. The regulators are just 
as smart. They are just as educated. They are just as up-to-the-mo-
ment as the rest of the ecosystem lawyers. This is a question of 
tools. 

Mr. NICKEL. And when SEC Chair Gensler was here last month, 
he couldn’t say whether or not Ether, one of the most-traded 
cryptocurrencies, is a security . We spent a lot of time talking 
about that. 



53 

When you are evaluating whether digital assets are securities be-
fore listing them on your platform, what’s your process and would 
clarity from the SEC help? 

Mr. SANTORI. Thank you for the question, Congressman. 
We do have a robust vetting process for all assets that we sup-

port on our exchange. It includes an assessment of the business use 
case for these assets. I talked about one of them earlier today. It 
involves a cybersecurity audit. Many of these assets exist as smart 
contracts on publicly-auditable blockchains. It is one of their bene-
fits. And of course, we evaluate these assets for whether or not 
they would fall under any particular regulatory regime in the 
United States. But the reality is that exchanges do not come out 
on the same side of that analysis 100 percent of the time. They 
should be able to. 

Mr. NICKEL. Thank you so much. And I yield back the remainder 
of my time. 

Chairman HILL. The gentleman yields back. The gentleman from 
Illinois, Mr. Jackson, is next. You are recognized for 5 minutes. 

Mr. JACKSON of Illinois. Thank you, Chairman Hill, thank you to 
the ranking members, and thank you to the panelists for coming 
out today. 

I have a concern, being from Chicago, the Illinois first district, 
where we have the Chicago Mercantile Exchange, the Chicago 
Board of Trade, and the Chicago Options Exchange Board. I would 
like to see this technology continue to stay housed in the United 
States of America to make sure that we have a competitive edge. 
And I am concerned about MiCA and the platform of regulatory 
framework that has been negotiated out across the European 
Union. It seems like we are lagging behind. 

What is it that we can do to make sure, with all alacrity and due 
speed, that we can keep this where the world looks at this as the 
safest, deepest, best marketplace to continue to invest in crypto 
and innovate this technology? 

Anyone is certainly welcome to answer. 
Mr. DURGEE. Yes, I can start. If you are scared of what is hap-

pening in Europe with MiCA, you are going to be terrified when 
you see the U.K. regulations come out next, which are going to 
have substantially more weight and be far more robust. 

So as we start to look at all of the different jurisdictions, whether 
it is the U.K. or the European Union, as far as MiCA, and I had 
mentioned VARA, Singapore MAS, Tokyo, et cetera, collectively, 
they are looking at what each one of them is rolling out and fig-
uring out how they are going to be able to work together to ulti-
mately move this industry forward. 

This might be the first time that we see an emerging technology 
that ends up finding its way outside of the United States predomi-
nantly, and a technology that is still very nascent. As I mentioned, 
it has only been around now for 13 years, but is growing and accel-
erating at a pace that we really haven’t seen before. 

So, I caution everyone here that if we don’t move forward, and 
we don’t do something, and if MiCA is something that you are wor-
ried about, the next book to drop is going to be pretty severe. 

Mr. MASSAD. If I may add, I think there are a lot of reasons why 
we have the strongest capital markets in the world and the strong-
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est financial system regulation as part of that, but there are a lot 
of other factors that contribute to it. So, I think it is important not 
to exaggerate the risk here. We clearly do want to put in place a 
regulatory framework. But I am not that worried yet about the 
U.S. losing its leadership ability in a lot of these areas. 

On the regulatory framework, there is going to be interpretive 
issues under MiCA as well. Frankly, when you look at MiCA, it ap-
plies to crypto assets and it excludes anything that is a financial 
instrument. Their definition of a financial instrument includes sort 
of what we define as a security, so they are going to have some in-
terpretive questions there, too. I think we need to move forward 
with a sensible regulatory framework, but let’s not get too worried 
about losing our edge yet. 

Mr. JACKSON of Illinois. My concern following up on that, if you 
would, is that we look at the weakened collapsed of SVB, or look 
at Republic, these assist the bank run of of someone who is stand-
ing outside around the corner. These are people who are picking up 
their phones and pulling out $100 billion in a day, or in 2 days. 
So, I do think that there is a certain heightened sense of urgency. 
I’m sorry, Mr. Durgee? 

Mr. DURGEE. I was just going to comment that we are talking 
about the U.S. as a financial superpower, and I don’t think that is 
going to change. What we really need to be talking about is from 
the innovation perspective, the technology components that are 
going to be leaving the U.S. and developing other technologies out-
side of potential financial frameworks that the U.S. will not own. 
That is the area that we are certainly the most concerned about. 
In my opening testimony, I discussed that we are going to talk 
about the speculative nature of the industry, and that is all well 
and good. But the technological innovation component is the area 
that we really can’t forget. 

Mr. JACKSON of Illinois. I yield back my time. Thank you, Mr. 
Chairman. 

Chairman HILL. Thank you, Mr. Jackson. Mr. Green of Texas is 
now recognized for 5 minutes. 

Mr. GREEN. Thank you, Mr. Chairman. I thank the witnesses for 
appearing as well. And I will apologize if I should say something 
or ask a question that offends anyone, but I tend to deal with the 
sensitive issues. And today, having been a litigator, I find it nec-
essary to utilize a technique that we employ when selecting a petit 
jury, a process called voir dire or voir dire depending on where you 
are from. In Texas, we say voir dire. It is a French term that we 
should speak the truth. So, let’s proceed with this process of raising 
hands. 

Let’s start with this, and I regret that we have lost a member 
of the panel, to be quite candid. He is back. Very good. We talk a 
lot about diversity and inclusion and how this will be a part of this 
new era of technology that will make millionaires and billionaires. 
And I would like to ask you a few questions about diversity and 
inclusion. 

Does it include both males and females, diversity and inclusion? 
If you think so, raise a hand so that I don’t have to ask each one 
of you. Do you think it includes males and females? 

[Hands raised.] 
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Mr. GREEN. Okay. Let the record reflect that all hands were 
raised, that would be two, four, six hands up. Do you define your-
self as a female, and if so, kindly extend a hand into the air? 

[No response.] 
Mr. GREEN. Let the record reflect that none of the witnesses 

would be defined as a female. Do you know any females who would 
be capable, competent, and qualified to sit on this panel? 

[Hands raised.] 
Mr. GREEN. One hand is up already. There, there. They all know 

females who would be capable, competent, and qualified to sit on 
this panel. Would they bring something to this debate that would 
be not only of interest, but that would be beneficial to what we are 
trying to accomplish? 

[Hands raised.] 
Mr. GREEN. Hands up. All agree. Now, does diversity and inclu-

sion include people of color? Raise your hand if you think so. 
[Hands raised.] 
Mr. GREEN. Let the record reflect that they all think so. And do 

you know any people of color who would be capable, competent, and 
qualified to sit on this panel? Hands up, please. Nodding of heads 
won’t do. 

[Hands raised.] 
Mr. GREEN. Let the record reflect that all hands have been 

raised. I am asking these questions because unfortunately, we tend 
to see diversity and inclusion at the end of a process. I think it 
starts right here today with you. But I don’t have time to go on 
with this. Let’s go to another area that is exceedingly important. 
It has been said that whether the SEC or the CFTC is empowered 
to do this, there will be a need for additional tools. That is what 
has been said by Mr. Santori. Let’s talk about additional funding. 
I think Mr. Massad, you have said as much, additional funding. 

It appears to me that my colleagues would propose cuts to align 
2024 with the 2022 Fiscal Year levels. And in so doing, this would 
impose a $91-million cut of about 22 percent. Mr. Massad, would 
such a cut hurt the CFTC and its functionality? 

Mr. MASSAD. Absolutely. 
Mr. GREEN. Would it hurt the SEC if it is cut? 
Mr. MASSAD. Absolutely. 
Mr. GREEN. Do you think that there will have to be an increase 

regardless of how this is done, that there will have to be some in-
crease in funding? 

Mr. MASSAD. Yes. If you are going to increase an Agency’s duties 
and responsibilities, you need to give it additional resources to do 
that. 

Mr. GREEN. Okay. I have 18 seconds left. If you agree with Mr. 
Massad, would you raise your hand please? 

[Hands raised.] 
Mr. GREEN. So, Mr. Santori, you don’t think that there would 

have to be any additional funding? 
Mr. SANTORI. No, that is not what I am saying. 
Mr. GREEN. But that is my question. Do you think that there 

would have to be additional funding? 
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Mr. SANTORI. I think it would depend on the jurisdiction that ul-
timately was granted to the SEC and the CFTC. There could very 
well be areas where that jurisdiction ought to be changed. 

Mr. GREEN. I’m sorry that I can’t pursue this more, but thank 
you, Mr. Chairman, and I yield back. 

Chairman HILL. The gentleman yields back. Mr. Sherman of 
California is recognized for 5 minutes. 

Mr. SHERMAN. I want to thank Mr. Green for pointing out the 
need for diversity in gender, ethnicity, and race. We also need di-
versity in viewpoint. We have a whole panel here, none of whom 
have said, the basic question is, should we allow cryptocurrencies 
to go forward in the United States? 

The purpose of our capital markets for working American fami-
lies is to finance factories and businesses where they can work at 
blue- and white-collar jobs and create products that help them in 
their daily lives. 

The purpose of our capital markets is to harness the animal spir-
it, the willingness to invest and get into funding housing and fac-
tories and jobs. What this does is it diverts that to a new, hidden 
money system. It says so right in the name: ‘‘Cryptocurrency,’’ lit-
erally means, ‘‘hidden money.’’ And to create a tool that is and has 
its announced purpose by its most-prominent supporters to defeat 
our sanctions laws, to defeat our tax laws. And it is not that all 
of you who are in this industry are unwilling to abide by our sanc-
tions laws and our tax laws. It is simply that you think you can 
make billions of dollars by building a valuable tool for those who 
do want to cheat on their taxes and do want to evade our sanctions 
laws and our money laundering laws. 

We are told, oh, we are afraid of missing out, other countries 
could get ahead of us. Peru is ahead of us in cocaine cultivation, 
China is ahead of us in organ harvesting, and the Cayman Islands 
is ahead of us in innovative tax haven fraud. I do not see the need 
to catch up. We speak as if this whole idea of creating tools that 
will turn the income tax into just a tax on wage earners and make 
it voluntary for the very rich as something new because this indus-
try uses the internet. It is nothing new. 

We had tax-evasion tools last century, and we blocked them. The 
most-valuable tool was the multibillion-dollar bearer bond. One 
piece of paper earns interest, totally untraceable. And we prohib-
ited people from issuing them. We, of course, have a $100 bill, and 
it is worth $10 from what it was 100 years ago. The $100 bill, the 
bearer bond are no longer good tools for tax evasion. We need a 
new one, and you can make billions of dollars if you can create it. 

All of the money and power in this town is on the side of the 
crypto billionaire bros. There is no lobbyist in this town. There is 
no executive. Nobody is making a million dollars to advocate for tax 
enforcement. Nobody is being paid to make sure that we enforce 
our sanctions laws and our money laundering laws, at least not to 
be lobbyists and not to make millions. And I think it was Mr. 
Casten who reminded us of Sam Bankman-Fried. He still haunts 
these halls. His purpose was to give a patina of regulation to this 
industry by defeating the SEC’s efforts. I don’t want to say that I 
am against blockchain. It is an accounting system. I am against 



57 

multimillion-dollar bearer bonds. I am not against paper, and I am 
not against ink. 

Mr. Massad, if many of these crypto tokens are securities, many 
of those sold on exchanges are securities, if in any other field of our 
capital markets, you had an unregistered exchange where you 
could buy and sell unregistered securities, wouldn’t that be a viola-
tion of just about every securities law we have? 

Mr. MASSAD. Yes, sir. That would be a problem. 
Mr. SHERMAN. So why is it that the SEC that would immediately 

shut down a stock exchange where you had unregistered stock 
being publicly sold, seems unwilling to enforce the law in this area, 
whereas certainly, if it was stocks and bonds, they would enforce 
it immediately? Can you explain why they are not enforcing it? 

Mr. MASSAD. I think the SEC has brought a number of enforce-
ment cases. I think it is important to remember—— 

Mr. SHERMAN. But they haven’t shut down the businesses that 
are represented here. And if these businesses were doing unregis-
tered equity securities, they shut them down. 

Mr. MASSAD. I can’t comment on—— 
Mr. SHERMAN. It just shows the power of the billionaire bros. 

And I yield back. 
Chairman HILL. The gentleman yields back. I now recognize the 

Chair of the full Financial Services Committee, Mr. McHenry from 
North Carolina, for 5 minutes. 

Chairman MCHENRY. I want to thank the panel. And I want to 
thank the Agriculture Committee members, and the Financial 
Services Committee members for a vibrant discussion today. 

I think one thing that was talked about was the efforts of other 
countries. And Mr. Schoenberger, what does it mean for the U.S. 
and Americans that the U.K. and the European Union are ahead 
of us on regulatory structure for crypto? What does that mean? 

Mr. SCHOENBERGER. Thank you, Chairman McHenry. I would 
add Switzerland to this, because that is simply where the Web3 
Foundation is at home. I said this before here, it was a very delib-
erate decision of the foundation to be headquartered there because 
of the—— 

Chairman MCHENRY. What does it mean for the United States 
and Americans that we are behind in a regulatory structure here? 

Mr. SCHOENBERGER. I can only speculate what others would do. 
But if the foundation perceives it that it might be better to be 
somewhere else, others might think that, too. 

Chairman MCHENRY. So the innovation happens somewhere else, 
the value accrual and the jobs accrue somewhere else. Mr. Kulkin, 
and Mr. Santori, based on discussions today, what are the most im-
portant next steps that Congress can take and is there any ur-
gency? 

Mr. KULKIN. Chairman McHenry, I think in terms of incremental 
next steps, clarity from Congress that the CFTC has oversight over 
digital commodity spot markets would bring a number of protec-
tions to those markets and participants, things like segregation of 
customer funds, clarity on treatment of customer property in the 
event of a bankruptcy, and surveillance of the market activity. 
Those, in my mind, are the next logical steps here. 
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Chairman MCHENRY. Okay. Consumer protection, fostering inno-
vation, the tandem? 

Mr. KULKIN. Yes. 
Chairman MCHENRY. Okay. 
Mr. SANTORI. I agree with those themes. I would say specifically 

a functional standard and a process for drawing clear lines between 
the SEC and the CFTC, a workable registration path for ex-
changes, like Kraken, clarification that the CFTC does have over-
sight over spot markets, and, of course, putting in place workable 
transition arrangements for exchanges like ours and other partici-
pants. 

Chairman MCHENRY. Is there urgency, in your view? 
Mr. SANTORI. I view this as urgent. 
Chairman MCHENRY. Why? 
Mr. SANTORI. We cannot plan. We cannot plan how to put in 

place the tools, processes, and procedures that we use to protect 
consumers, and make reporting to law enforcement. Mr. Chairman, 
we cannot plan to hire new personnel to expand our physical pres-
ence to develop software tools. 

Planning is key for us. We have been around for 11 years. We 
plan to be around for a lot longer than 11 more. 

Chairman MCHENRY. On that lack of planning, what does that 
actually mean, because you are talking about your problems. Tell 
me about the American people’s problems if this is the case. What 
are we missing out on? Consumer protection is what we are miss-
ing out on, number one. There is no clarity of this stuff. There are 
no clear rules of the road on whose rights there are for these as-
sets. There is a lack of clarity. 

Mr. SANTORI. That is right. 
Chairman MCHENRY. The lack of clarity doesn’t mean better 

things for the consumer. Is that fair? 
Mr. SANTORI. That is right. It means a worse environment for 

consumers. We cannot build the tools that we need to protect them. 
We cannot invest to—— 

Chairman MCHENRY. So if my colleagues think that there is 
nothing to the digital assets, there is nothing to be valued from 
there, that there is nothing from an open permission-less exchange, 
it is visible to all, and law enforcement can track, there is no value 
of that. 

You would still want to have consumer protections, you would 
still want to have the rule of law here to make sure there is en-
forceability of rights and protections of consumer’s property, even 
if you hated it. And if you love it, then you are missing out on the 
innovation, the job creation, the technical transmission of new 
value. 

Okay. So, what are the takeaways today? I think to recap on 
today, a couple of things are clear. The current Securities and Ex-
change Commission approach to disclosures doesn’t work for digital 
assets. It doesn’t conform with the nature and properties of digital 
assets. 

The CFTC needs additional authority over non-security digital 
assets. The Securities and Exchange Commission needs to modify 
its rules for broker-dealers and securities exchanges. Those things 
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have to happen because the CFTC and the SEC alone can’t do this. 
Congress must act. And it is imperative that we do act. 

And this committee will act. I want to thank Chairman Hill for 
his leadership, and the bipartisan cooperation we have had on 
these subcommittees and these committees of jurisdiction. 

With that, Mr. Chairman, I yield back. 
Chairman HILL. I thank the chairman for yielding back. 
I would like to ask for unanimous consent to submit for the 

record an investigation summary of what this committee has done 
thus far as it relates to investigating the collapse of FTX. 

Without objection, it is so ordered. 
And I would like to say that a couple of takeaways I have from 

listening today is that I have heard from the panel that we are not 
tying the hands of the SEC or the CFTC. In fact, just the inverse, 
we are trying to provide clarity and direction and statutory author-
ity for those agencies to do their job and do it more effectively. And 
that, in turn, clears up the confusion. 

For example, the Binance case has that there is confusing statu-
tory jurisdiction between those two Agencies. And what a great 
way to summarize it by the fact that we have had a collaborative 
joint hearing of the House Agriculture Committee and the House 
Financial Services Committee to illuminate exactly those points 
and the need for a framework to be put in place. 

I want to thank my colleagues for their participation today on 
both sides of the aisle and in both committees. And I thank the 
Ways and Means Committee for allowing us to slum here in their 
beautiful facility. 

Without objection—— 
Mr. SHERMAN. Mr. Chairman, will you yield for—— 
Chairman HILL. I will yield to my friend from California. 
Mr. SHERMAN. I will just point out, if we want clarity, let’s just 

make it clear, and the industry should lobby for this, that the SEC 
has full jurisdiction. If the CFTC wants to have full jurisdiction, 
that is fine. I can’t think of an industry more in need of double reg-
ulation rather than zero—— 

Chairman HILL. I thank the gentleman. I am reclaiming my 
time. 

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing. 
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to these wit-
nesses and to place their responses in the record. Also, without ob-
jection, Members will have 5 legislative days to submit extraneous 
materials to the Chair for inclusion in the record. 

This hearing is adjourned. 
[Whereupon, at 12:47 p.m., the hearing was adjourned.] 
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