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KEEPING MARKETS FAIR: CONSIDERING 
INSIDER TRADING LEGISLATION 

TUESDAY, APRIL 5, 2022 

U.S. SENATE, 
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS, 

Washington, DC. 
The Committee met at 10 a.m., via Webex and in room 538, 

Dirksen Senate Office Building, Hon. Sherrod Brown, Chairman of 
the Committee, presiding. 

OPENING STATEMENT OF CHAIRMAN SHERROD BROWN 
Chairman BROWN. The Senate Committee on Banking, Housing, 

and Urban Affairs will come to order. Today’s hearing is in the hy-
brid format. Our witnesses are in person. Members have the option 
to appear either in person or virtually. 

The tragedy and uncertainty of the coronavirus pandemic taught 
us a lot about the economy and the stock market. At first, for a 
brief period at the beginning of the pandemic, the stock market 
tracked what was happening in the rest of the economy. As small 
businesses and families struggled, U.S. stock market suffered the 
fastest drop in history, plummeting 34 percent in 33 days. 

But then, the stock market had the fastest rebound in history, 
recovering all of those losses by mid-August. Meanwhile, small 
businesses were making impossible decisions about layoffs or shut-
ting their doors altogether. Fourteen million Americans were un-
employed. And last year, we saw record highs in the stock market 
and all-time records in initial public offerings, private equity, and 
venture capital. A story just came out that U.S. corporations had 
their most profitable year since 1950, yet continue to raise their 
prices. 

All of this was a reminder of what most Americans already 
know—the stock market is detached from the reality of most peo-
ple’s lives. 

And it disproportionately benefits the wealthy. No news there, 
even in the Senate Banking Committee. 

According to Federal Reserve data, the wealthiest 1 percent hold 
53 percent of stock and mutual fund investments, and the bottom 
90 percent own less than 12 percent. 

Think about that, just 1 percent of the country holds more than 
half of all Wall Street assets. 

So it is no surprise that most Americans do not trust the mar-
kets any more than they trust the banks. They do not think the 
stock market is fair, and they think the wealthy and well-connected 
cheat the system, and the facts are on their side. Too often they 
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are right. It is why today we are examining how Congress must 
work to crack down on bad actors who cheat the system and cheat 
Americans planning for the future. 

Everyone on Wall Street should play by the same rules. We know 
that is almost never been the case. Right now, it seems too easy 
for corporate insiders out on the golf course, in Florida or any other 
State, to exchange information about upcoming mergers and deals, 
and then mostly get away with it. 

All too often we see insiders, from boardrooms to bankers, in-
volved in suspicious trading. These are people who should know 
better, people who know when they are crossing the line, but they 
just cannot seem to help themselves. 

The SEC and the Department of Justice have prosecuted insider 
trading for decades using principles of fraud under the securities 
laws. Most of these principles have developed without a standard 
defined by Congress. Most people would probably be surprised to 
learn that there is no one law written down anywhere that spells 
out what constitutes illegal insider trading. 

Over the years, Federal courts have disagreed on what types of 
misconduct are in fact illegal, and when the Supreme Court has 
stepped in, instead of resulting in a clearer understanding of the 
law, it is just created more confusion on what counts as illegal in-
sider trading. 

We should all want strict, clear rules on what constitutes illegal 
insider trading. We should all want a statute that spells out when 
someone is crossing the line. That would help avoid this uncer-
tainty and inconsistency. 

Since 2014, there has been a debate between the Federal circuit 
courts and the Supreme Court about when people who provide or 
receive inside information and trade on it are liable for insider 
trading. 

After the back and forth in those cases, experts still disagree on 
how much the law changed, where the lines are, and what happens 
if courts disagree in the future. 

We have also seen that there may be limits to our ability to use 
insider trading case law to hold new varieties of improper trades 
accountable. This is especially true with the rise of cyber threats, 
for example, if someone deliberately hacks into a computer system 
to access inside information and then trades on it. Existing stat-
utes and case law, believe it or not, do not always treat that as 
wrongful insider trading, even though to pretty much everyone that 
sounds like a textbook example. 

Our colleagues in the House have been considering these gaps. 
I particularly thank Representative Himes who has been leading 
on this issue for years. He has pushed legislation that would take 
away the uncertainty created by the courts and establish standards 
that address the questions that come up repeatedly. Our colleague 
on this Committee, a senior Member of this Committee, Senator 
Reed, introduced S. 3990, a Senate version of that House-passed 
bill that our witnesses will, in fact, discuss today. 

Insider trading cases might not be as cut and dry or as exciting 
as we see in the movies, but the same kind of misconduct and sus-
picious trading happens again and again. It is wrong, it is unfair, 
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and it is yet one more way that the wealthy and the well-connected 
game the system to get ahead. 

It is funny how the people who seem to have the best luck play-
ing the stock market so often happened to have friends in high 
places. How shocking. 

We hear all the time about insiders who have amazing timing 
and buy stock days before a big announcement, or we read about 
the chain of people who share a stock ‘‘tip,’’ that is clearly confiden-
tial information that should not be shared or traded on. 

Congress has, finally, the opportunity to make it clear what the 
rules are. 

A statutory definition of insider trading would capture abuses 
and misconduct—like hacking to steal confidential stock informa-
tion—that courts have found to be outside the concepts of ‘‘fraud’’ 
and ‘‘deception.’’ Even if the hacker accessed the information be-
cause of a security weakness, that does not mean what that hacker 
did is OK and it should not mean they can keep his ill-gotten prof-
its. 

The measure we are discussing today closes that gap by focusing 
on ‘‘wrongfully’’ acquired nonpublic information. Well-connected 
people buy sophisticated derivatives on a company’s stock on a Fri-
day. The following Tuesday the company announces a merger. To 
most people that does not sound like just a lucky bet or a coinci-
dence. That sounds more like a wink and a nod, and a ‘‘you scratch 
my back, I will scratch yours’’ understanding. 

And when that happens all the time, it is no surprise that most 
Americans do not think they can trust the market with their retire-
ment savings. For the vast majority of people who get their income 
from a paycheck, not a brokerage account, they do not see it as a 
way to make money. 

Families saving for the future deserve to know Congress will pro-
tect everyone who invests to send their kids to college or to buy a 
home one day. We must make sure our laws are written down, they 
are clear, and they apply to everyone, no matter how powerful, no 
matter how wealthy. 

Senator Toomey. 

OPENING STATEMENT OF SENATOR PATRICK J. TOOMEY 

Senator TOOMEY. Thank you, Mr. Chairman. 
I will address insider trading, but first I would like to acknowl-

edge that it was 10 years ago to this very day that President 
Obama signed the Jumpstart Our Business Startups, or JOBS, Act 
into law. This remarkable piece of bipartisan legislation opened 
new avenues for companies to raise capital. For example, it created 
a streamlined path for new startups to go public as ‘‘emerging 
growth companies.’’ 

Since 2014, these ‘‘emerging growth companies’’ have accounted 
for almost 90 percent of all initial public offerings, or IPOs. Despite 
that, the number of public companies continues to decrease. In fact, 
the number of public companies has declined 40 percent since its 
peak in the late 1990s. If not for the JOBS Act, the situation would 
be even worse today. This decrease in public companies hurts eco-
nomic growth, cuts off funding avenues for American businesses, 
and reduces investment opportunities for average Americans. 
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Although the last 2 years saw more IPOs, this may be an aberra-
tion if the large number of SPAC offerings turns out to be a tem-
porary phenomenon. And if last week’s SEC proposal on SPACs be-
comes final, we may see the end of SPACs altogether. 

But investors have been clamoring to be part of SPAC offerings, 
and we ought to ask the question, why is that? My view is that 
they want growth-stage investments, and it is hard to get them any 
other way. 

Companies face excessive costs in going and staying public, 
which discourages them from going public in the first place. IPOs 
used to be a capital raising event. Now, they are too often just a 
liquidity event for early investors. 

These costs of going public will increase substantially if the 23 
SEC proposals, announced in only the last 4 months and many that 
significantly uproot the historical approaches taken in securities 
regulation, go into effect. For one of the proposals, just the one on 
climate change, the SEC estimates that it will nearly triple the ex-
ternal costs for companies in preparing their annual 10–K reports. 
Imagine that. 

Think of the money companies spend today on preparing annual 
reports to cover the entirety of their businesses. And the SEC 
would nearly triple that cost to add often immaterial disclosure re-
quirements regarding climate change. 

In my view, the SEC is taking disclosures in the wrong direction. 
Unless we change that direction, we could lose America’s number 
one position as the leader in active and efficient capital markets. 

That is why yesterday, with my colleagues on the Banking Com-
mittee, I rolled out a discussion draft of the JOBS Act 4.0. This 
draft is the result of a request I made last February for proposals 
to increase economic growth and job creation by facilitating capital 
formation. 

In response, we received 35 submissions with more than 150 leg-
islative proposals from a wide variety of bipartisan organizations 
and stakeholders. We turned a number of these proposals into bills, 
a number of which have received bipartisan support. 

These bills encourage companies to be publicly traded, particu-
larly during earlier growth stages, they improve the market for pri-
vate capital by appropriately tailoring regulations for small busi-
nesses, they would enhance retail investor access to investment op-
portunities, and improve regulatory oversight. 

We are seeking feedback on this draft over the next 60 days, and 
I am hopeful that Republicans and Democrats can come together 
and find agreement on a new JOBS Act 4.0. This draft acknowl-
edges the important role played by private markets and how they 
can be improved. 

Now some resist improving private markets because they claim 
that doing so would discourage companies from going public, but if 
we want to encourage companies to go public, maybe the answer 
is to make it less onerous to be a public company. 

I do not believe that one of type of market, private or public, is 
inherently better than the other. Indeed, the optimal source of cap-
ital for a company might vary at different stages of its growth 
cycle. Improved private markets can help private companies stay 
around long enough to grow into public companies. 
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However, as the pool of public companies shrinks, retail investors 
are cut out of key investment opportunities. We should expand re-
tail investor access to these nonpublic investments so that they can 
diversify their portfolios and potentially receive the higher returns 
available to the wealthy. 

We know that union pensions, other institutional investors, and 
high-net-worth individuals routinely include nonpublic invest-
ments, such as private equity and venture capital, as a part of 
their diversified portfolios. We ought to be ensuring that pension 
plans like CalPERS and wealthy investors are not the only ones 
with access to these types of investments. 

Now let me turn to insider trading. The securities markets are 
at the heart of our economy and our financial system. They reflect 
the collective decisionmaking of many individuals on whether to 
buy, sell, or hold securities, and in doing so they carry out the crit-
ical function of price discovery. 

An accurate market price, one that efficiently incorporates all 
available public information, is perhaps the most important inves-
tor protection that exists. Thus, it is crucial that market partici-
pants have incentives to use lawful means to discover information, 
conduct analysis, and develop investment hypothesis and to use 
those efforts to make better decisions about market prices. 

For that reason, insider trading has never been about one mar-
ket participant having better information over another. Instead, in-
sider trading is about one person wrongfully obtaining, or using, 
material, nonpublic information in breach of a fiduciary duty or 
through misappropriation. 

In the decades since the first insider trading cases were brought, 
the courts have developed an extensive body of insider trading law. 
In my view, it would be preferable for Congress to codify what that 
law should entail. If we do so, we should be cautious about legisla-
tion that could cause confusion, uncertainty, or unintended con-
sequences in this highly technical area, particularly regarding in-
vestment research. 

I look forward to hearing from today’s witnesses about all of 
these important issues. 

Thank you, Mr. Chairman. 
Chairman BROWN. Thank you, Ranking Member Toomey. Sen-

ator Toomey and I are having a meeting later this week, and I will 
take a look at these proposals, and I know that the Ranking Mem-
ber and I would like bipartisan legislation that we can perhaps 
move forward on making housing more affordable and accessible 
and strengthening our communities and looking at the JOBS 4.0 
Act. 

I will introduce today’s witnesses. 
Professor Robert Jackson, Jr., is the Pierrepont Family Professor 

of Law and Codirector of the Institute for Corporate Governance 
and Finance at the NYU Law School. He was nominated and 
unanimously confirmed by the Senate to be an SEC commissioner, 
back when the Senate did things in those ways, in December 2017. 

Professor Todd Henderson is the Michael Marks Professor of Law 
at the University of Chicago. He studies corporate and securities 
law. He is an expert witness in securities fraud, litigation, and on 
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the subject of insider trading. He served as a judge and on the Na-
tional Adjudicatory Council at FINRA. 

Mr. David Burton is the Heritage Foundation’s Senior Fellow in 
Economic Policy. He focuses on tax matters, securities law, entre-
preneurship, financial privacy, and regulatory and administrative 
law issues. He was General Counsel at the National Small Busi-
ness Administration before joining Heritage. 

Professor John Coffee is the Adolf Berle Professor of Law at Co-
lumbia Law School and Director of their Center on Corporate Gov-
ernance. He served as a member of the Bharara Task Force on In-
sider Training. 

Professor Jackson, please begin your testimony. 
And understand, all of you, there will be two votes during this 

Committee, so people, including the Ranking Member and I, will be 
a little more up and down than we would like to be at this hearing. 

So proceed, please. 

STATEMENT OF ROBERT J. JACKSON, JR., PIERREPONT FAM-
ILY PROFESSOR OF LAW, NEW YORK UNIVERSITY SCHOOL 
OF LAW 

Mr. JACKSON. Well thank you, Chairman Brown, and thank you, 
Ranking Member Toomey, for the opportunity to testify before you 
today. 

You know, the last time I had the honor of testifying before this 
Committee it was at the hearing on my nomination to be a commis-
sioner of the Securities and Exchange Commission. My mom and 
dad, who grew up in big, Irish Catholic families in the Bronx—my 
mother is one of nine kids and my father is one of five—proudly 
sat behind me that day. The day I was born, none of my family had 
been to college, but my parents plowed their paychecks into the 
market, and 40 years later they sat behind their son as a Presi-
dential nominee. 

So me, markets are important not only because they encourage 
entrepreneurship and growth, they are important because they 
make possible for two middle-class parents to change their son’s 
life, and we owe it to families pursuing their vision of the American 
dream, just like mine did, to make sure that when they invest in 
our markets they do so on a level playing field. 

And that is why, after I was confirmed to be a commissioner I 
joined Preet Bharara, the former United States Attorney for the 
Southern District of New York, in calling for a national task force 
on the law of insider trading. You know, because Congress has 
never codified insider trading rules, both defendants and ordinary 
investors like my mom and dad are exposed to gaps in our law. 

The task force, featuring a bipartisan group of prosecutors, de-
fense counsel, legal academics, and judges, concluded that Congress 
should clarify the law of insider trading, and I agree. That is why 
the Insider Trading Prohibition Act you are considering today is so 
important. As the task force urged, the act would focus liability on 
whether information was wrongfully taken, used, or communicated, 
and for a detailed and thoughtful analysis of those provision I com-
mend to you the testimony of my colleague, Professor Coffee, and 
his writing on the subject. 
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My testimony will identify two additional gaps in current law 
that make clear the urgent need for this legislation. First, current 
law allows cyber hackers to profit from trading on their activities, 
and second, insiders at foreign firms listed in the United States, 
and particularly Russian and Chinese firms, profit extensively from 
their trading, putting American investors at risk. 

As this Committee knows too well, our companies are in a con-
stant battle to protect themselves from hackers who seek access to 
millions of Americans’ most private information, and there is con-
cerning evidence that these hackers not only attack our companies 
but also trade before the attack is public, raising the prospect that 
our very markets help finance the cyberattacks that put Americans’ 
privacy at risk. 

And as it stands today, the law of insider trading often does not 
cover that activity. The reason is that establishing insider trading 
liability under current law generally requires the Government to 
show that the information was obtained by breach of a duty or by 
way of deception. But you see, many hackers attack our companies 
not through deception but by brute for tactics that simply over-
whelm our defenses. 

Now from the perspective of the judges who made our insider 
trading law, that distinction might make a difference. But for ordi-
nary investors like my mom and dad, the idea that the law of in-
sider trading allows hackers to profit from the destruction they 
cause raises doubts about the fundamental fairness of our markets, 
and this act would close that gap. 

Among the most significant impacts of the law would be to clear-
ly outlaw trading on information obtained through cybersecurity 
attacks, and closing gaps like these is all the more urgent in to-
day’s fast-moving markets, where traders are constantly looking for 
advantages against ordinary investors. 

And in a study released last week, my coauthors and I examine 
another such gap, insider trading by executives at foreign firms 
listed in the United States. As this Committee knows, foreign com-
panies domiciled in China and Russia now raise significant funds 
from American investors by listing on U.S. stock exchanges. Unlike 
executives at American companies, however, insiders at foreign 
firms are not subject to prompt disclosure of their trades in their 
company’s stock, raising the risk that our outdated insider trading 
law allows foreign firm insiders to take advantage of ordinary in-
vestors. 

So Daniel Taylor and Bradford Lynch of the Wharton School, and 
I dug into the data. Drawing on the unique dataset based on thou-
sands of paper filings with the SEC, describing sales of stock over 
a 5-year period, we study whether foreign firm insiders are able to 
avoid losses on U.S.-traded stocks by selling in advance of price de-
clines—and the results are striking. 

Our data provides systematic evidence that foreign firm insiders 
avoid substantial losses by selling shares before the stock price 
drops, and this activity is concentrated in firms domiciled in just 
a few countries overseas. When insiders of U.S.-listed Chinese com-
panies sell shares, their median company stock price falls by 23 
percent in the 12 months after that sale. And when insiders at 
U.S.-listed Russian firms sell, the median firm stock declines by 21 
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percent. These sales allow foreign firm insiders to avoid significant 
losses in dollar terms. Indeed, we estimate that insiders at Chi-
nese-domiciled, U.S.-listed companies have avoided over $10 billion 
in losses as a result of well-timed stock sales. 

It is far from clear why foreign firm insiders should be playing 
by a different set of rules than their American company counter-
parts, who must disclose their trades promptly to investors, and 
that is why the SEC should reconsider foreign firms’ exemption 
from the insider trading disclosure rules companies must follow 
under the Exchange Act. 

For decades, the judge-made law governing insider trading has 
left gaps inviting insiders to take advantage of ordinary investors, 
and Congress should make clear that all participants in our mar-
kets must play by the same rules. 

Thank you for the opportunity to testify before you today, and I 
would be delighted to answer your questions. 

Chairman BROWN. Thank you, Professor Jackson. 
Professor Henderson, welcome. 

STATEMENT OF PROFESSOR M. TODD HENDERSON, MICHAEL 
J. MARKS PROFESSOR OF LAW, UNIVERSITY OF CHICAGO 
LAW SCHOOL 

Mr. HENDERSON. Thank you, Mr. Chairman and Members of the 
Committee. For a kid from Appalachia, this is a great honor to me 
to be in the world’s greatest deliberative body, so thank you for 
having me. 

It is an important topic we are talking about, capital raising and 
insider trading. These issues, as the Ranking Member said, are at 
the heart of our economy. Every company has to raise money, and 
laws and regulations have a tremendous impact on how this is 
done, and more importantly, how much it costs. 

It is easy, and maybe politically appealing to add more and more 
obligations on companies, but the costs of compliance do not just 
fall on rich investors and abstract companies. They are paid for by 
every American. While we need laws to prevent fraud and ensure 
accurate disclosure of information, every dollar spent on complying 
with regulations is a dollar not spent on employing workers, invest-
ing in research and development, and in bringing products and 
services to everyday Americans. The goal of law should be to obli-
gate companies to spend no more than absolutely necessary to pro-
tect investors and ensure robust capital markets. After all, we all 
pay for regulation, and we should only be willing to do so if the 
benefits exceed the costs. 

There is no real question that the costs of fundraising are too 
high today. The burdens of securities disclosures are many times 
higher than they were just a few decades ago. To give just one ex-
ample, disclosure obligations under Regulation S–K. It has 102 spe-
cific items of disclosure set forth in over 140,000 words on 385 
pages of the Code of Federal Regulations. These rules have grown 
20 times in length since 1980. This means lots of lawyers can find 
work, which is fine for me as a law professor, but fewer engineers, 
chemists, and others who actually discover things that improve the 
lives of people. 
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The risks of meritless securities fraud suits also remains high, 
despite Congress’ effort to eliminate them. The result has been a 
sharp drop in the number of public companies. There are about 
half as many today as there were in 2000. And companies are also 
resorting to new ways to raise capital, like SPACs, as a work- 
around going public. And while the verdict is still out on SPACs, 
the fact that such innovation is viewed as necessary by investors 
and companies should give regulators pause before piling on new 
costs of going public through traditional means. 

Instead of trying to reduce the burdens on public companies, the 
SEC is doubling down, issuing proposed rules that will straddle in-
vestors, workers, and customers with more costs. At the same time, 
it is hampering the ability of all Americans to invest in private 
markets. Private companies are an important alternative to public 
ones, and returns in the private equity market and other alter-
native asset classes have been superior to public returns in recent 
decades. This is not only an important investment opportunity for 
investors of all kinds but it helps turn around struggling compa-
nies, offers all companies an alternative governance approach that 
can fit their needs at various times, and, most importantly, pro-
vides discipline against public company managers that may act in 
a self-serving way. Congress and the SEC should expand the oppor-
tunity of every investor to access private equity and other asset 
classes, consistent with fiduciary duty obligations under ERISA 
and other laws. 

Let me turn briefly to insider trading. When we are talking 
about insider trading it is important to put aside the conventional 
wisdom that it is unlawful to trade based on ‘‘material nonpublic 
information.’’ Investment advisors and stock market analysts make 
their living seeking informational advantages for their clients. 
Without these incentives, there will be less information about stock 
prices, which means stock prices will be less accurate. The con-
sequence will be that capital will not be allocated to where it is 
most valuable. This harms everyone, not just investors. 

Insider trading based on an informational advantage is only ille-
gal when it results in a violation of the antifraud provisions of the 
Federal securities laws. Under existing case law, that generally 
happens when a corporate insider trades on material nonpublic in-
formation for his benefit, when someone deceptively takes non-
public information that does not belong to them and uses it to 
trade, or when individuals provide—like a ‘‘tipper’’—the material 
nonpublic information to someone else in return for a personal ben-
efit. Justice Ginsburg made this property-based approach clear in 
her opinion in United States v. O’Hagan. 

The Insider Trading Protection Act purports to merely codify this 
existing law but it goes way further than this. When law professors 
can turn everyday scenarios, like overheard conversations about 
deals and documents left in the back of airplane seat pockets, into 
challenging law school hypotheticals, the result is a huge chilling 
effect on the work necessary to ensure accurate stock prices. 

This means not only the opportunities for misallocation of capital 
but also large compliance costs for investment funds. Importantly, 
these costs of ensuring investment professionals do not violate the 
law will fall disproportionately on smaller and mid-sized invest-
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ment funds. To make matters worse, these funds are likely to be 
owned and operated by women and minorities, and likely to be the 
ones taking alternative positions on things like ESG and other re-
lated matters. 

There are a few problems with the ITPA in its current form. 
It purports to codify the existing personal benefit requirement for 

a tipper, but includes the language ‘‘indirect personal benefit.’’ It 
is possible to describe virtually any human interaction as providing 
an ‘‘indirect benefit’’ to the participants. Instead, the law should re-
flect the commonsense notion that the source of information either 
received something tangible and valuable in return or provided 
something like a monetary gift to a relative or friend. 

Second, the act uncontroversially states that trading on informa-
tion wrongfully obtained by theft, deception, and so on will lead to 
liability. But it contains a very broad provision about confiden-
tiality. This is a system ripe for abuse, with companies potentially 
able to prevent investors from trading merely by providing them 
with information they do not want. 

Third, it expands the types of traders who can be held liable for 
insider trading. Currently, a trader has to act with some intent to 
violate the law. Under the bill, however, anyone who, quote, ‘‘was 
aware, consciously avoided being aware, or recklessly disregarded’’ 
that the information was wrongfully obtained or communicated can 
have a case brought against them. The ITPA is silent on what 
‘‘recklessly disregarded’’ means, which would appear to rope in in-
nocent traders along with actual wrongdoers. 

Finally, the ITPA does not contain an exclusivity provision. 
There is a provision of Federal criminal law, 18 U.S.C. 1348, which 
the Department of Justice has used to criminally prosecute cases 
of insider trading where there was no personal benefit. Without an 
exclusivity provision, the Government will just use that provision, 
avoiding the entire ITPA to bring cases. So the ITPA should in-
clude an exclusivity provision. 

There is little dispute that the knowing use of material nonpublic 
information is wrong. It is known as ‘‘stealing,’’ and that is what 
the Government should be trying to prevent. At the same time, we 
do not want to chill the valuable communications that go on be-
tween company insiders and market participants, which provide in-
vestors with important real-time information about their invest-
ments. This is an opportunity for Congress to establish insider 
trading provisions with a clear set of limited rules that we should 
follow. But the law should be changed to clarify what a ‘‘personal 
benefit’’ is, drop the catchall provision about wrongfully obtained 
information, require an actual knowledge requirement, and make 
it the exclusive basis for bringing insider trading claims. 

Thank you for your time. 
Chairman BROWN. Mr. Burton. 

STATEMENT OF DAVID R. BURTON, SENIOR FELLOW IN ECO-
NOMIC POLICY, ROE INSTITUTE FOR ECONOMIC POLICY 
STUDIES, THE HERITAGE FOUNDATION 

Mr. BURTON. My name is David Burton. I am Senior Fellow in 
Economic Policy at The Heritage Foundation. I would like to ex-
press my thanks to you, Mr. Chairman, Ranking Member Toomey, 
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and other Members of the Committee for the opportunity to be here 
this morning. 

Because today is the 10th anniversary of the 2012 JOBS Act, a 
bipartisan achievement of consequence, I have been asked to focus 
on entrepreneurial capital formation issues in my testimony. Spe-
cifically, my written statement addresses the importance of the 
original JOBS Act, the importance of entrepreneurial capital for-
mation to the economy and the American people, the importance of 
regulatory impediments to entrepreneurial capital formation, and 
legislative proposals that have been introduced to this Congress 
and have been incorporated into the JOBS Act 4.0 discussion draft. 

In addition, I discuss a number of statutory improvements that 
this Committee may want to consider and some fundamental re-
forms in securities laws that could help entrepreneurs, larger pub-
lic companies, and the return to investors. 

The 2012 JOBS Act has had immeasurable positive impact and 
improved entrepreneurs’ access to capital. JOBS Act offerings ac-
count for 3 to 7 percent, depending on the year, of private capital 
raised. In addition, the emerging growth company provision in-
cluded in Title I of the JOBS Act arrested the precipitous decline 
in IPOs, initial public offerings, and since then they have been 
largely flat. 

The JOBS Act made five basic changes to the law. They fall into 
five basic categories: smaller public ‘‘emerging growth companies’’ 
or EGCs; general solicitation under Regulation D; crowdfunding; an 
improved small issues exemption, often called Regulation A+; and 
changes to the registration threshold allowing more companies to 
remain private. 

Title I relating to emerging growth companies was a major con-
tributing factor in stopping the decline in IPOs. Title II, permitting 
general solicitation in Regulation D offerings, resulted in Rule 
506(c), and this has helped companies raise $65 billion to $200 bil-
lion annually. It is a major and underappreciated success. 

Title III, crowdfunding, has largely been a failure because of the 
underlying statute and major regulatory piling-on by the SEC. 
Both the tiny crowdfunding issuers and funding portals are signifi-
cantly overregulated. The SEC revisions that took effect last March 
may help reduce this problem, but they are not going to solve the 
underlying problem. 

Title IV, Regulation A Plus, is a modest success. It currently is 
used to raise about $1 billion annually. Some relatively straight-
forward changes, the most important of which is addressed in the 
discussion draft, could make Regulation A a much more important 
source of entrepreneurial capital formation. 

The legislative proposals incorporated in the JOBS Act 4.0 dis-
cussion draft would, as a package, dramatically improve entre-
preneurs’ access to capital and improve investor protections and re-
turns. The legislation would remove restrictions on secondary mar-
ket sales but seriously impede the ability of investors to recognize 
full value for their investment. It would democratize access to pri-
vate equity markets, enabling more investors to diversify their 
portfolios and achieve higher returns, and it would make major im-
provements to the rules governing emerging growth companies, 
Regulation D, Regulation A, crowdfunding, micro-offerings, finders, 
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exchanges, periodic disclosure requirements by issuers, business 
brokers, small broker-dealers, investment companies, retirement 
plans, and many other areas. 

It is an extremely constructive piece of legislation that would 
generally improve people’s lives, and I do not have the time right 
now to address all the positive aspects of this legislation. 

I would specifically like to talk about the SEED Act, which cre-
ates a micro-offering exemption and would have a very positive ef-
fect on the smallest companies in the United States. 

The Unlocking Capital for Small Business Act is a well-drafted 
piece of legislation that addresses a major problem created by the 
SEC and is underappreciated in Washington. It would help the 
smallest entrepreneurs access capital found in money centers, 
using finders and private placement brokers, potentially helping 
tens of thousands of small businesses each year, or more. 

Similarly, the Small Business Mergers, Acquisition, Sales, and 
Brokerage Simplification Act would clarify the rules governing 
broker-dealers. 

The Equal Opportunity for all Investors Act is an extremely con-
structive piece of legislation that would democratize access to pri-
vate offerings. Section 308 of the bill relating to retirement savings 
modernization would make it clear that fiduciaries managing de-
fined contribution plans can invest in private equity and other as-
sets. And there is a host of other very constructive legislation in 
this discussion draft. 

In my written remarks I made a number of suggestions for addi-
tional reforms. I look forward to working with the Committee on 
these matters. The discussion draft is very important legislation, 
and the process that you have begun will result in a strong, well- 
thought-out bill that will help millions of Americans. Thank you. 

Chairman BROWN. Thank you, Mr. Burton. 
Professor Coffee, welcome. 

STATEMENT OF JOHN C. COFFEE, JR., ADOLF A. BERLE PRO-
FESSOR OF LAW, DIRECTOR OF THE CENTER ON COR-
PORATE GOVERNANCE, COLUMBIA LAW SCHOOL 

Mr. COFFEE. Chairman Brown, Ranking Member Toomey, and 
fellow Members of the Committee, thank you for inviting me. I ex-
pect you are going to be happy to hear that I am going to radically 
condense my written testimony to focus on just two questions. One, 
what is right with this bill—and there is much that is right with 
this bill—and what is wrong with this bill—and there is one thing 
that is tragically wrong with this bill because it will be a backward 
step that will permit all professional traders—hedge funds and 
other active investors—to trade on large amounts, counseled by 
their counsel, so that they will never be involved with a personal 
benefit. Once you impose the personal benefit requirement it can 
be outflanked by sophisticated parties, and it will be impossible to 
prosecute them, and accountability will be lost. 

Let us go first to what is right with this bill. It is overdue to 
have legislative codification of this bill. Insider trading was defined 
by the SEC in 1961, in the Cady, Roberts decision. That is over 60 
years ago. Since then there has been a constant dialogue between 
the SEC and the courts. Sometimes the courts have cut the SEC 
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back. Sometimes they have tolerated various expansions and 
outflankings. 

But Congress has been totally left out of that conversation and 
dialogue. Yes, Congress knows it is against insider trading because 
it keeps raising the penalties periodically, and that shows their po-
sition. But the consequence of this kind of a common-law crime 
through judicial interpretation is that courts treat insider trading 
much like they would create a common-law torte. They constantly 
expand it at the margins more and more, and it grows over time. 
OK. Once that happens you have greater disparity among the cir-
cuits. There is high disparity now. Some circuits require personal 
benefit. Some, like the Second Circuit, where most of the action is, 
does not today. 

And you cannot really end that problem by passing the statute, 
because as Professor Henderson properly pointed out, there is an-
other statute, 1348, which allows you to prosecute securities fraud 
and insider trading, and makes very clear that when it was passed 
as part of the Sarbanes-Oxley Act that it did not intend to impose 
many requirements. It greatly simplified these prosecutions, and 
thus the courts have upheld that. Several decisions have said that, 
but the most important is Blaszczak, which right now has been re-
manded on a different issue, back to the Second Circuit. 

You could write a statute that says 16A is exclusive. I think that 
would be much too quick and much too rash, because there are all 
kinds of implications, and we do not know what is going to happen 
yet when the Second Circuit deals with the Blaszczak decision on 
remand from the Supreme Court, and what the Supreme Court 
would do after that. So it would be legislating a little hastily to 
make this statute exclusive. But if it is not exclusive, prosecutors 
are not dumb. There is a hard route and an easy route, and they 
will take the easy route, and that is 1848. 

Now let me go from what was right with the statute—and I have 
not touched half the things that are right with it. By the way, I 
am biased on this because I did work with Congressman Himes on 
the original drafting of this statute, so I know the good things that 
are in there, and there are many. 

But what is wrong with it, and this is the personal benefit re-
quirement. And what is wrong with the personal benefit require-
ment? Well, since the bill was adopted, was introduced and passed 
in the House, the Preet Bharara Commission, or Task Force, came 
out with this report on insider trading. It was staffed with judges, 
prominent prosecutors, prominent SEC enforcement attorneys, and 
a sprinkling of modest law professors, including myself, so I am bi-
ased there too. 

But is said the principle obstacle to insider trading prosecutions 
today was the personal benefit requirement, and it applied particu-
larly to the sophisticated traders that we most want to hold ac-
countable. It made a recommendation. It said we have got to get 
away from personal benefit and focus more broadly on wrongful-
ness. Wrongfulness would be the better alternative standard. Was 
this behavior clearly wrongful so the person that we are pros-
ecuting would have been conscious of the wrongfulness of this be-
havior? That does not require you pay a bribe. 
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When you look at the best-known insider trading cases, and the 
one that caused much of the consternation, which was the Newman 
decision, one hedge fund got inside information improperly and 
tipped another within seconds it was received. Actually, they tipped 
three or four, but the other was prosecuted, made $72 million on 
that transaction in 1 day of trading. That is not small time. That 
is a big-time crime, and under this bill it would be perfectly per-
mitted to do this. There would be a royal road how you could suc-
cessfully engage in insider trading. 

Why does this tipping occur among hedge funds? Very simply be-
cause Wall Street is effectively a giant favor bank. There are norms 
of reciprocity among these activist hedge funds. If I tip you, you 
have got to tip me, or I will not do it again. And in that world 
where everybody knows that you have got to keep your deposits 
and your withdrawals in balance, we will have people tipping back 
and forth without a personal benefit. 

On that note I will just say again, I think you would make a 
tragic mistake if you left in the personal benefit requirement. 
Thank you. 

Chairman BROWN. Thank you, Professor Coffee. 
I will start with you. On the legislation we are discussing, Sen-

ator Reed’s bill that updates Representative Himes’ bill that you 
worked on, lays out a framework that bans insider trading and 
identifies when sharing insider information is wrongful and when 
trading inside information is wrongful. 

Why is it important, Professor Coffee, for Congress to target 
wrongful conduct? 

Mr. COFFEE. Well it is the alternative to focusing on personal 
benefit, which is overly narrow. Personal benefit says if you do not 
pay a bribe you can do this, but you can do it without paying a 
bribe because there are norms of reciprocity in the world of people 
who interact regularly. And you do have personal benefit down 
there in Standard 11D of the statute. All you have got to do is take 
out three or four words—for a direct or indirect personal benefit. 
Now if those words were taken out I would be happy to support 
this bill, which I worked long and hard on before it was initially 
introduced. But there was a last-minute, within minutes of this bill 
being passed in the House, that change was made, to put personal 
benefit back in, and I think it was ill-advised. 

Chairman BROWN. Thank you. A couple of questions for you, Pro-
fessor Jackson. Some argue the courts have addressed insider trad-
ing for so long that Congress does not need to legislate, but we 
have seen courts disagree on liability for insiders, or tippers, who 
pass on confidential information, and the recipients, known as 
tippees, who trade on it. How have these disagreements affected 
the enforcement of insider trading cases? 

Mr. JACKSON. Well thank you, Senator. I think this lack of clar-
ity has caused real problems in the application and enforcement of 
securities law. You know, when I was an SEC commissioner we 
often worried about whether the law was clear enough for us to be 
able to proceed against defendants, even when we were convinced 
that they had used information wrongfully. And the costs of that, 
sir, are real. There are cases that cannot be brought, and when 
market participants know that we are not able to hold them ac-
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countable when they do something wrong like that they tend to do 
more of it. 

So I think this lack of clarity has been a real issue. And I just 
want to be clear about something, Senator. The fact that the courts 
have spoken on the issue does not mean Congress should not. 
Quite the opposite, sir. In my view it is Congress that should speak 
clearly about what the law is in this area, and drawing on the ex-
perience of the courts to be sure. 

Chairman BROWN. Professor Jackson, illuminate this for all of 
us. Tell us, if you would, about common facts across insider trading 
cases that would indicate someone knows they are engaging in 
wrongful trading. Walk that through for us. 

Mr. JACKSON. Sure. Well, a fact pattern we saw with surprising 
frequency, that I saw when I was a corporate lawyer and that I 
saw as an SEC commissioner, is when somebody in possession of 
material, nonpublic information will buy short-dated, out-of-the- 
money call options, for example, taking advantage not just of the 
information that they have but the ability to make as much profit 
from it as quickly as they possibly can. 

Often when we see that pattern defendants respond that they 
were very lucky. And, sir, at least I have not been the benefit of 
that kind of luck in my experience in the stock market. Neverthe-
less, this kind of activity is well-known to the SEC and the courts, 
and candidly, we know wrongful trading when we see it, sir. 

Chairman BROWN. Professor Coffee, critics of the insider trading 
legislation suggest that it will criminalize everyday activities like 
stock research, accidental communications of confidential informa-
tion, and expand the scope of illegal insider trading beyond its cur-
rent limits. Is that a realistic reading of the legislation? 

Mr. COFFEE. Not if you assert a clear wrongfulness requirement. 
I fully agree with what Professor Henderson said. Merely the pos-
session of material, nonpublic information does not create a duty 
not to trade. It is only when you breach a duty, whether it is a duty 
to the shareholders, a duty to the source of the information, or a 
duty to the last tippee who told you. 

If you know that this was wrongfully received information you 
are really in the same position as the classic fence in a theft case. 
Fences who receive stolen property, knowing that this property was 
wrongfully obtained and acquired, are going to be criminally liable 
for selling the property, moving it on. You cannot receive stolen 
property. I do not think you can receive stolen information. Inside 
information that has been received by a breach of a fiduciary duty 
is really a kind of stolen information, and if there is consciousness 
of that your behavior is wrongful. 

If you talk to lawyers in advance, you will make sure you do not 
ask for a personal benefit, and you do not receive a personal ben-
efit, and then, under the personal benefit standard, you are im-
mune. But you should not be immune. If it is wrongful behavior be-
cause you had consciousness that this was stolen information, I 
think that is sufficient to justify prosecution. 

Chairman BROWN. Professor Jackson, do you want to add any-
thing to that? 

Mr. JACKSON. Absolutely. I think one of the issues in our insider 
trading law, Senator, is that it just has not kept up with the way 
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that markets work. You know, the idea that in order to prove a 
case against an insider tipper, or is giving information to an insider 
trader, that the Government has to produce a bag of cash that she 
received in exchange for her secrets, strikes me as both an unreal-
istic burden for the Government to carry and also not the way in-
formation moves in our markets. 

As Professor Coffee explained, I think quite correctly, sir, the 
way information is shared in our markets these days is through an 
extensive system of conversations and favors among market partici-
pants, and the law can and should capture that when it is wrong-
ful. 

Chairman BROWN. Thank you. Senator Toomey. 
Senator TOOMEY. Thank you, Mr. Chairman. 
Professor Henderson, I get the sense that there is a little bit a 

disagreement on the panel, that Professors Jackson and Coffee 
have a different idea of what the standard should be for liability. 
And I think that the distinction pivots on this personal benefit 
versus indirect benefit standard. 

So I wonder if you have a response to the arguments that they 
have made as to why you, if I remember correctly, do not believe 
the indirect benefit standard should be the appropriate standard, 
but also what would be the adverse effect if that were to become 
law? 

Mr. HENDERSON. Thank you, Senator. I have a lot of agreement 
with what they have said about cyber hacking and great respect, 
and I agree. I think the focus, as Professor Coffee said, should be 
on stealing. 

Professor Jackson said the SEC knows wrongfulness when it sees 
it. I am skeptical of that. The most famous insider trading case 
probably ever was SEC v. Dirks, where the SEC’s view was that 
Mr. Dirks, who was trading on information revealed to him by an 
insider at a company that was running a giant Ponzi scheme, was 
wrongful, and they wanted to punish Mr. Dirks. 

Taking information from a company that is running a Ponzi 
scheme, that they had tried to tell the Government, on repeated oc-
casions, was a Ponzi scheme and nobody would listen, and trading 
on that information to move the stock price in the right direction, 
that is not wrongful conduct. It might be stealing from the stand-
point of the company, whose property has the information, but it 
is not wrongful in any sense. 

The SEC, frankly, their attitude for the last five decades has 
been to try to create a parity of information between traders, that 
people should trade based on the same information, and if that is 
the view of the Commission and their idea of wrongfulness, I think 
that is a real problem. 

I think the idea that what Professor Coffee said, which is if 
someone steals information in return for some financial gain—and 
it does not have to be a bag of money, as Professor Jackson said; 
it could be a favor you are doing for someone—knowing you are 
going to get something in return, something that you are doing this 
to serve your own selfish interests, that is a problem. That is just 
like stealing office furniture. We do not allow people to do that. 

If what you are doing is really not about serving your own per-
sonal interests, it is about revealing fraud within a company, then 



17 

I think that is a completely different situation. This idea that we 
are going to have a property rights approach where the companies 
get to determine what the property is I think is the wrong way to 
go. I think we should focus on the stealing, and I think we should 
say when people have motives to steal that are person, self-serving, 
you do not need a bag of money. The Government does have to 
show the burden. But if they can show the networks that Professor 
Coffee is talking about, of information trading and groups of people 
in these activities, then I think that should be enough. 

Senator TOOMEY. Thank you. Mr. Burton, we have had several 
observations about the huge decline in the number of public compa-
nies in America, despite the fact that we have more people, we 
have more businesses, we have a bigger economy, yet we have 
fewer publicly traded companies. Just briefly, what do you think 
the main reason is we have fewer public companies in America 
today than we did decades ago. 

Mr. BURTON. I think there are two related reasons. One is a mas-
sive increase in the regulatory burden of being a public company, 
that has been ongoing for approximately three decades, and it is 
about to get radically worse if the SEC promulgates some of the 
rules that it has recently proposed. 

The second reason is a substantial increase in litigation risk and 
the costs associated with either preemptively protecting yourself 
against that litigation or defending against litigation. 

Senator TOOMEY. With respect to the SEC’s new raft of disclo-
sure requirements, it is my understanding that for the first time 
the SEC is going to require the disclosure about facts that are not 
financially material to the companies that have this burden. That 
strikes me as a whole new layer, approach to regulation. I wonder 
if you have any thoughts on the wisdom of that. 

Mr. BURTON. I think going down that path is a serious mistake, 
but they are, in effect, trying to redefine the way materiality has 
been understood for eight decades. And the proposed greenhouse 
gas emission rule, or climate change disclosure rule that was re-
leased about 2 weeks ago would literally triple the cost of being a 
public company, and that is going to have dramatic effects. It will 
make the going-private transactions associated with Sarbanes-Ox-
ley’s internal control reporting requirements look like child’s play. 

And then also if you look at the OMB Unified Regulatory Agenda 
there is a whole series of other similar type disclosure require-
ments in the pipeline relating to DEI or human capital manage-
ment, and so on down the line, which have either no relationship 
to financial outcome of a company or a tangential relationship to 
the outcome of the company. 

Senator TOOMEY. And that is a complete departure from the his-
torical norm on the terms of the—— 

Mr. BURTON. It is, and I think ultimately it may well—well, I 
know it will seriously undermine securities law, because there is 
this variance with its fundamental historical purposes of helping to 
provide material information to investors so our capital markets 
are more efficient, and so that investors can make more informed 
investment decisions. 

Senator TOOMEY [presiding]. Thank you. Senator Menendez. 
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Senator MENENDEZ. Thank you. Let thank the Chairman for 
holding this hearing. I also want to thank my colleague, Senator 
Reed, who is at the Armed Services Committee, for his tireless 
work to pursue legislation that we are working on together. He and 
I have been working to codify and clarify our laws regarding in-
sider trading since 2015, when we introduced the Stop Illegal In-
sider Trading Act. 

I am glad to be able to continue that work today with the discus-
sion of our new bill, the Insider Trading Prohibition Act. I believe 
this is commonsense legislation that will provide much-needed clar-
ity and regulatory stability as well as protections for investors. 

So let me turn to my questions. 
I believe that everyone is more or less in agreement that insider 

trading is unfair, and that, to me, is reason enough to clearly and 
explicitly ban the practice. However, I also want to push back on 
the idea that it is a victimless crime. One of the reasons I believe 
it is important to codify our laws against insider trading is that the 
practice has tangible negative effects on the economy. 

Professor Jackson, can you talk about some of the negative con-
sequences of insider trading on markets and shareholders and the 
public at large? 

Mr. JACKSON. Absolutely, Senator. Thank you. Our inability to 
enforce the insider trading laws and the limits of the judge-made 
doctrine that we have has very real costs for ordinary Americans. 
What it means is that when they enter our markets they cannot 
be as sure as they should be, sir, that they are going to be on a 
level playing field, but instead that they might be trading against 
individuals who have better information than they do, for reasons 
unrelated to the actual underlying value of the stock, but instead 
because those individuals are in a privileged position, for example, 
in the senior management of the company. 

Those are very real costs that ordinary families face. And when 
they try to plan for their retirement or education we should do bet-
ter in making clear to them that when they put that money in the 
market, like my parents did years ago, they are going to be on a 
level playing field rather than trading against somebody who 
knows more than they do simply because they happen to work at 
the company. 

Senator MENENDEZ. Yeah. I think insider trading can increase 
market volatility and certainly reduce confidence in markets and 
companies at the expense of shareholders, which is why I think it 
is important that we act. 

Let me ask you, one of the goals of the Insider Trading Prohibi-
tion Act is to clarify certain conflicts that have arisen in the courts. 
One such clarification is that this legislation makes it unlawful to 
trade securities based on information that the trader knows or has 
reason to know was wrongfully obtained, regardless of whether the 
trader knows whether a source breached a fiduciary duty and/or if 
they derived any personal benefit. 

Can you explain to the Committee what led to the court conflict 
over personal benefits and why this clarification is important? 

Mr. JACKSON. Absolutely, Senator. What happened in the courts 
is they were trying to understand when a tipper inside a company 
gives information to a trader, why she did that. And what they did 
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was use the personal benefit approach as a way to understand 
whether she was personally getting something by giving away this 
information. 

While in theory that sounds like a good idea, Senator, the prob-
lem is, in practice, as I was suggesting earlier, the way financial 
markets work is that people do not trade information for bags of 
cash. No. They trade information, as Professor Coffee has ex-
plained, in relationships, conversations, trading favors, et cetera. 
That is the way information passes in our markets today. And if 
we make the Government prove that they handed over cash in 
order to give up their secrets, what that really means is that we 
will not be able to bring those cases. And as you pointed out, Sen-
ator, what that means is that ordinary Americans cannot be sure 
they are getting a fair deal when they invest in our markets. 

Senator MENENDEZ. OK. I raised this point—and thank you for 
your answer and your insights—because it exemplifies what the 
legislation is all about. It is about making sure that the law is 
clear, that it resolves existing ambiguities, and covers the full 
range of practices that constitute insider trading. If someone know-
ingly trades on insider information it should not matter whether 
that person that shared the information violated a duty or received 
a benefit. 

Finally, one question Congress has been grappling with is how 
to fit digital assets into existing financial and regulatory frame-
works. Though our bill does not directly deal with digital assets it 
is important to consider how these assets might interact with in-
sider trading regulations. 

Dr. Coffee, what concerns, if any, do you have regarding insider 
trading of digital assets. 

Mr. COFFEE. Well, right now, of course, the securities laws do not 
apply to cryptocurrency as such. It does apply to certain initial 
public offerings of cryptocurrencies. That is a funny distinction. But 
I do think that it is the Wild West out there in terms of 
cryptocurrencies. We do not know what is going on, but it is ex-
tremely volatile and people are making or losing billions, and I do 
not want the small investor getting into that until the market is 
cleaned up and the West becomes a somewhat tamer place. That 
is the world of cryptocurrencies. 

I just want to emphasize what the professor, my colleague, was 
saying a minute ago. The Bharara report is not for making strict 
liability. It is not for making insider trading very easy to prosecute. 
It is instead saying using only the personal benefit standard is 
under-inclusive. Properly counseled by good lawyers, hedge funds 
can avoid making a payment or promising a payment, and then 
they are immune, if you use the personal benefit standard. 

What you should instead use, and I think this is the representa-
tive body, the Bharara Commission, is we should instead use a 
wrongfulness standard, that the parties know they were behaving 
wrongfully. When you tell someone else, ‘‘We just got word Dell is 
going to reduce its earnings by 50 percent. It will be announced the 
day after tomorrow,’’ and the two hedge funds trade like wild and 
make, in the case of the Newman case, something like $72 million 
in that 1 day, I think that is the kind of behavior that I can say 
shows wrongfulness. 
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And if you want to add a little bit more to the statute to make 
that wrongfulness requirement even clearer, we are not suggesting 
strict liability. We are suggesting if you behave wrongfully but do 
not pay a clear bribe you can still be held liable. If you do not say 
that you have created a royal road for hedge funds to get very rich 
and behave very badly. 

Senator MENENDEZ [presiding]. Thank you. Senator Tillis. 
Senator TILLIS. Thank you, Senator Menendez. Thank you all for 

being here today. 
Mr. Burton, one question I have for you is I think there are a 

lot of hard-working Americans that find themselves on the outside 
looking in, especially when it comes to opportunities to invest in a 
deep and diverse pool of young companies with significant growth 
potential. So I and a couple of my other colleagues believe it is im-
portant to update the rules of the road so more everyday Ameri-
cans—and not just large funds—can chart their own economic path 
as early stage and accredited investors. 

Senator Scott and I have introduced a bill called the Equal Op-
portunity for All Investors Act, and the legislation updates laws on 
accredited investor status to allow examinations and subsequent 
self-certifications for accredited investor status. 

Do you think that increasing access to early growth companies 
are an important way to democratize investing? 

Mr. BURTON. Absolutely. I believe your legislation is extremely 
constructive legislation. It will give less-affluent investors access to 
high-growth companies, enabling them to achieve higher returns 
and also diversify their portfolios, and make it so that the securi-
ties laws basically do not set up the system so that only rich or 
very affluent people can participate in these offerings. And that is, 
I think, a very important step forward. 

The other thing I mention is the fact that you allow people to 
test into the status by demonstrating investment knowledge gives 
life to something that has been in Regulation D since its advent, 
namely the concept of a sophisticated investor. But because people 
do not really know what it means, it is not used very often and the 
bright-line thresholds relating to income and net worth are used in-
stead. So that would enable someone who actually is sophisticated 
to demonstrate that by taking a test administered by someone like 
FINRA. 

Senator TILLIS. Anyone wishing to speak in opposition? Mr. Rob-
ert. 

Mr. JACKSON. Well thank you, Senator. 
Senator TILLIS. I like creating a debate format from time to time, 

particularly when there are not a lot of Members here. 
Mr. JACKSON. Thank you, Senator. Certainly it is important to 

give people opportunities to raise capital, sir, but I was actually 
very pleased to see that part of the package that has been rolled 
out includes an issue in the cost of raising money that has not been 
addressed by the SEC, and that is the tax that small- and mid- 
sized companies pay when they go public, to Wall Street. 

You know, sir, for 20 years there has been clear evidence in the 
finance literature that when a small or mid-sized company goes 
public in this country they give 7 percent of what they created as 
entrepreneurs over to Wall Street. Not 6.5 percent, not 7.5 percent, 
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but exactly 7 percent. It is not my experience, sir, that competitive 
markets set prices at the exact same level for 20 years in a row. 

When I was on the SEC I called for us to study this and ask why 
do small- and mid-sized companies in this country have to pay this 
tax on the toll road to going public? And I was delighted to see that 
part of this package is going to ask the SEC to study that question 
and get after why it is so expensive for small- and mid-sized busi-
nesses to raise capital in our markets. 

Senator TILLIS. Mr. Burton, 45-second rebuttal. 
Mr. BURTON. He is absolutely right on the aspect that we need 

to study the costs associated with initial public offerings. We need 
actual better information from the SEC across the board. 

I work in a number of different fields, and the Department of 
Labor, the Internal Revenue Service, the Commerce Department 
all put out a great deal of information every year so we know what 
is going on in that area. The only place where that is not true is 
the Securities and Exchange Commission, and we talked about that 
a little bit when you were a commissioner. Basically, the SEC is 
extraordinarily bad at providing information to policymakers like 
yourselves, and we need to fix that. 

In terms of your legislation, more specifically on amending the 
accredited investors, not only will it democratize access to these 
private placements, it will also help entrepreneurs, particularly in 
rural areas or smaller States. Because if you live in Washington, 
an entrepreneur is likely to know a tremendous number of accred-
ited investors. If you live in a smaller community where incomes 
and net worths are lower, you do not have access. And I think peo-
ple typically here, in Washington, do not focus on how rare accred-
ited investors are in much of this country, and your legislation will 
help address that disparity. 

Senator TILLIS. I am about to run out of time, but one question, 
Mr. Burton—I may just see if I can get your response, a question 
for the record. I have worked on the Reporting Requirements Re-
duction Act, which had to do with going from quarterly to semi-
annual reporting. I think that you expressed maybe some, if not 
concern but expressed some opinions that I would be very inter-
ested in. But I still believe that we need to right-size regulations, 
and you are talking to a former partner at PricewaterhouseCoopers 
who built a big firm that had a lot of regulatory compliance. But 
I think it would be nice to be able to lower the temperatures here, 
because when we are talking about right-sizing regulations, I am 
not talking about walking away from something that is a real risk 
that needs to have oversight, but doing it in a tailored, more mod-
ern way. 

Your just general comment on regulatory tailoring. 
Mr. BURTON. I have totally been a strong proponent of scaled dis-

closure for a very long time. I totally share your concern that we 
are having an extraordinary adverse impact on entrepreneurs be-
cause we over-regulate and impose costs. 

In terms of your specific proposal to reduce the frequency, in ef-
fect replace 10Q’s with semiannual reporting of financial state-
ments, I have some reservations, although it is possible that it 
would work out. Obviously it would reduce costs, but it is also 
going to reduce the amount of information available to the market-
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place so that it can accurately price securities in the secondary 
market. 

On the other hand, it is not like there will not be any informa-
tion, because there is 8-K report, current reporting requirements. 
So it may very well work out fine. 

What I would suggest is that maybe we run, in effect, a test and 
limit it to smaller reporting companies or maybe smaller reporting 
companies and EGCs and see if that works before it is generalized. 

Senator TILLIS. Tailor it further. Thank you. Thank you for the 
input. 

On behalf of the Senator Brown, Senator Warner, you are recog-
nized. 

Chairman BROWN [presiding]. Thank you, Senator Tillis. 
Senator WARNER. I was going to call you Mr. Chairman. 
Senator TILLIS. You are exactly right. I was just trying to—— 
Chairman BROWN. Tillis always does whatever I ask. It is unbe-

lievable. 
Senator WARNER. I am not even going to complain about the 

extra minute you took, Senator Tillis. 
I am going to start with Professor Jackson, and, you know, talk 

a little bit about cybersecurity. This is an area where I see it not 
only from this Committee’s standpoint but particularly I see it from 
my chair on the Intel Committee. Unfortunately, we have seen a 
dramatic rise in cyberattacks. We have seen a dramatic explosion 
of ransomware payments. 

I am happy that I think virtually everybody on this Committee 
has supported the bipartisan legislation to make sure we have ac-
tually got a cyber incident reporting that is now law. Only about 
30 percent of cyberattacks are actually reported. And if we do not 
have mandatory reporting, frankly, not to go after the company but 
to identify and share with other private sector partners, bad, bad 
things will happen, and frankly, I am still amazed that we have 
not seen more Russian cyber activity against our institutions in 
light of the Ukraine war. 

Professor Jackson, I know in your testimony you touched on this. 
We often think about cyberattacks in terms of ransomware, but as 
you pointed out in your testimony there is actually the ability that 
victims’ stocks can actually be manipulated. Can you talk about 
how prevalent this practice is and how some of these cyberattacks 
can move beyond traditional ransomware, and whether this is actu-
ally extending to potentially State actors? 

Mr. JACKSON. Absolutely, Senator. Thank you. Let me make two 
points about that. 

First, there is significant evidence, sir, that right before it be-
comes public that a company has been the victim of a cyberattack. 
There are significant spikes in the trading and options, on par-
ticular put options, in those companies’ stocks. And what that sug-
gests to me, sir, is that there are folks out there who are profiting 
not just from the cyberattack but by trading on it. And that puts 
us at risk, that our markets are funding the very cyberattacks that 
you, sir, are working so hard to help companies stop. That is a 
deeply concerning kind of insider trading, and this bill would stop 
it, or rather this bill would make very clear or leave no doubt that 
the Federal courts, which have expressed some confusion about 
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this, in fact should conclude that trading on cyberhacked informa-
tion is a violation of Federal law. 

Let me say one other thing, Senator. You asked about foreign 
companies, and in my testimony today I pointed to very troubling 
evidence that insiders at Chinese-domiciled firms listed in the 
United States are trading ahead of very significant stock price de-
clines. In fact, we show, in a new report, sir, that after these sales 
the stocks of Chinese-domiciled, U.S.-listed firms dropped more 
than 20 percent. More than $10 billion in losses were avoided by 
insiders at these firms, by selling in advance of stock price declines, 
and those losses were borne by American investors. 

I think it is crucial that we close these kinds of gaps in our in-
sider trading laws, sir. 

Senator WARNER. Two quick comments, and I want to get to my 
final question for you. One is, this amount of trading that goes on 
before the public announcement of a cyberattack—and again, we 
give confidentiality if you report to CISA, so we do not have a man-
datory disclosure requirement. Have you been able to measure and 
actually track that? I mean, I have not followed this thing. I think 
it is a really relevant point. But have you got some metrics around 
that? 

Mr. JACKSON. Yes, sir. There is an excellent study in the Har-
vard Business Law Review by Columbia Law School professors 
Joshua Mitts and Eric Talley, studying the spike in options trading 
just before a cyberattack is revealed to the public. They detect a 
very substantial increase in that trading. And because options are 
levered bets on the changes in stock price, the proceeds from that 
kind of trading could be very substantial indeed. 

Senator WARNER. Well, I think I am going to take a look at that, 
because it is an area that I am not that familiar with. And can-
didly, I looked a lot at some of these foreign-domiciled companies 
that are trading on American exchanges. I am not sure I was fully 
aware that they were not subject to the same insider trading re-
strictions, although I was interested to see that at least there was 
some indication, from China standpoint, that they are going to 
have these firms finally audited by Western auditors, which I think 
is a step in the right direction. 

As long as I have got you, Mr. Jackson, Professor Jackson, I am 
just going to talk about how insider trading can also relate to stock 
repurchasing, stock buybacks. You know, too often I think compa-
nies, the management may end up saying, ‘‘Aha. We see there is 
going to be a downturn. Let’s go ahead and repurchase stock at a 
discounted price.’’ 

Can you speak to that? I know you have raised this issue as well. 
Mr. JACKSON. Yes, sir. I documented, in evidence that I produced 

while I was still an SEC commissioner, it is very clear from the evi-
dence that insiders at public companies increase their sales of stock 
in connection with the announcement of a share repurchase plan. 

And what I found so troubling about that, sir, is that it is a 
strange thing for the CEO of the company to say that the stock is 
cheap enough that we should do a buyback but I would like to sell 
my shares. It is not my experience that CEOs are in the business 
of selling their property for cheap. 
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Because of that, it is very important that there has been some 
movement in the direction of forcing executives to hold their shares 
when they engage in a buyback, because, sir, if the idea here is 
capital allocation, it is not obvious to me why that is the moment 
the CEO needs to profit on her shares. If the buyback is a good 
thing for the company in the long run, it should not trouble her at 
all to hold her shares over an extended period. And I think pro-
posals to that effect are going to be very constructive for our mar-
kets. 

Senator WARNER. Well I share your concern. I do know if I am 
defaulting back to Chairman Brown or Senator Tillis, but my time 
has expired. 

Chairman BROWN. Thank you, Senator Warner. 
Senator Warren, from Massachusetts, is recognized. 
Senator WARREN. Thank you, Mr. Chairman. 
So one of the biggest threats to a functioning market is insider 

trading. When some market participants get special access to infor-
mation they can use it to take advantage of everyone else. It is 
cheating, plain and simple, and it is illegal. Even so, it happens. 

We have talked a lot today about one kind of market participant, 
and that is company executives who trade stock based on secret in-
formation they have about their businesses. But it can happen in 
other ways too. Sometimes a high-ranking Government official 
might know about a change in Government policy that can power-
fully affect a corporation. 

Professor Jackson, you are one of the Nation’s top experts on in-
sider trading, so let me run through some examples with you. If 
an official, let us say a Member of Congress, learned that the Fed-
eral Government was about to award a company a huge, new con-
tract, and then that Senator bought stock in that company before 
news of that contract was made public. Could that be considered 
insider trading? 

Mr. JACKSON. Yes, Senator, it could. 
Senator WARREN. OK. Let us try another one. What about if that 

Member of Congress attended a top-secret briefing and learned 
that a company was facing big legal trouble. Could selling their 
stock before that company made that information public be consid-
ered insider trading? 

Mr. JACKSON. Yes, Senator, it could. 
Senator WARREN. OK. And what if that Member learned in a 

closed committee meeting of plans to boost the Pentagon’s budget 
by tens of billions of dollars. If that Member bought defense stock, 
generally, ahead of the markup, could that be considered insider 
trading? 

Mr. JACKSON. Yes, Senator, it could. 
Senator WARREN. Let us do one more. What if that Member held 

drug company stocks and learned from their committee chair that 
legislation to cut drug prices would be moving in the committee, 
and if they sold those stocks could that be considered insider trad-
ing? 

Mr. JACKSON. Yes, Senator, it could. 
Senator WARREN. So Members of Congress are in a unique posi-

tion to obtain information that they can use to gain the stock mar-
ket. In fact, the risks with Government officials are even higher 
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than they are with most CEOs, because Government officials can 
sometimes use their positions to influence private outcomes and 
the values of the stocks that they hold or trade. 

For example, voting on laws that would protect or break up a 
giant tech company could have a direct impact on the wealth of a 
Member of Congress who holds stock in giant tech companies. 

So look, this is not a hypothetical problem. Last year alone, 
Members of Congress and their spouses traded more than half-a- 
billion dollars of stocks and other investments. And here is the 
most alarming part. On average, Members of Congress came out 
ahead of the S&P 500, and yet not one single Member was crimi-
nally charged with insider trading. 

Now there is no doubt in my mind that Members of Congress 
who break Federal laws by engaging in insider trading should be 
criminally prosecuted. But there is also no doubt that is not enough 
to fix the problem. That is already the law. 

So let me ask you, Professor Jackson, do we need stronger rules 
to prevent insider trading in the halls of Congress? 

Mr. JACKSON. Yes. This is critical, Senator. When Members are 
in the business of making decisions that can affect companies at 
the same time that they have portfolios that could include those 
very companies, there is a risk of a conflict, and we absolutely need 
rules to address this, Senator. 

Senator WARREN. Thank you. And Professor Coffee, you are also 
one of the country’s leading experts in the area of insider trading. 
Would you like to weigh in on this? 

Mr. COFFEE. Well, I think Professor Jackson was basically rely-
ing on the Stock Act, which is a very specific statute. I would point 
out that with respect to Section 16 here, if this was someone other 
than a Congressman or a person covered by the Stock Act, it might 
be impossible to prosecute them because there would be no per-
sonal benefit paid for the information, and then he would not be 
liable under this proposed Section 16, with its personal benefit 
rule. 

But in terms of the broader question you asked, I think you 
might be suggesting that we should move beyond the criminal law, 
which is always a blunt sword that could only be occasionally ap-
plied, and have Congress impose upon itself some prophylactic 
rules. It maybe Congress should only invest in diversified portfolios 
like mutual funds and not own individual stocks. I have heard that 
idea has been suggested in these halls. I think it is a very good 
idea. 

Senator WARREN. Thank you very much, Professor Coffee. 
You know, regardless of how trustworthy Members of Congress 

might be, trading in individual stocks undermines public con-
fidence in the markets and it undermines public confidence in Con-
gress. And this is why, as Professor Coffee delicately alludes, I 
have introduced bipartisan legislation with Senator Daines, who is 
also a Member of this Committee, to ban Members of Congress 
from owning or trading individual stocks. They can still do the big 
mutual funds, but not individual stocks. We need to change the 
rules so that it is 100 percent clear that Members of Congress are 
not going to be allowed to game the system. 
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Mr. Chairman, I know that you have introduced legislation to 
achieve a similar goal, and I look forward to working with you and 
working on a bipartisan basis. We need to get this done. 

Chairman BROWN. I do too. Thank you, Senator Warren. 
There are two Republican Senators that are trying to get online, 

not yet quite ready, Senator Daines and Senator Moran. And Sen-
ator Van Hollen, from the Democratic side, from his office, from 
Maryland. Is he ready? 

Senator VAN HOLLEN. I am. Can you hear me? 
Chairman BROWN. Go for it. Senator Van Hollen is recognized. 
Senator VAN HOLLEN. Thank you, Mr. Chairman. I had hoped to 

get back to the Committee in person, but good to do it virtually. 
And I want to thank all the witnesses for their testimony. 

Professor Jackson, good to see you again. And as you and I dis-
cussed in the past, I have introduced legislation called the 8-K 
Trading Gap Act, which seeks to close a current gap that we think 
can lead to mischief in insider trading rules. 

As you know, right now public companies are required to disclose 
significant corporate events to the public within four business days 
after the event occurs, and they have to do it on a form called an 
8-K. This could be for the announcement of clinical trial results for 
a drug maker, it could be the announcement of a merger with a big 
competitor, or a big cybersecurity breach that has affected a busi-
ness’ customers. 

During this period, market-moving information is known to in-
siders but not to ordinary investors, and it is a period we call the 
8-K trading gap. 

So based on your research, is there any reason to believe that ex-
ecutives with access to this material, nonpublic information may be 
trading within this 4-day window before the news get out to the 
public? 

Mr. JACKSON. Yes, Senator, there is reason to believe that. In a 
paper released a few years back with coauthors from Harvard and 
Columbia, I documented that there is significant amounts of in-
sider transactions during the 4-day gap you described. 

And, Senator, we also observe that some of the announcements 
that are pending at the end of that 4-day period are very clearly 
material corporate events—mergers and acquisitions, balance sheet 
restructurings, and the like—and yet we see very considerable 
transactions. 

You know, Senator, when we started that study we expected to 
find very little trading during this period. After all, the company 
has publicly said that they are going to disclose a material event. 
We thought that insiders would not trade during this period. We 
were astonished to see insider trading to this degree. 

And I think it points out both the need for your important legis-
lation, to address the 8-K gap, and the need for the legislation be-
fore the Committee today that would better deter insiders from en-
gaging in these kinds of transactions. 

Senator VAN HOLLEN. Well I appreciate that. I was going to ask, 
you know, I understand giving companies the 4 days to report on 
these events, but there certainly does not seem to be any justifiable 
reason to allow insiders to trade during that period. I assume you 
agree, based on your previous answer. 
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Mr. JACKSON. Well that is right, sir. I cannot think of one. I can-
not imagine why the company would want its senior management 
or directors to be trading during the pendency of an announcement 
that warrants a Form 8-K. 

Senator VAN HOLLEN. Now we also need to make sure that 
American investors are protected on U.S. exchanges in other ways. 
Obviously insider trading here at home is one. But we also need 
to deal with foreign corporations, and a couple of years ago Senator 
Kennedy and I introduced the Holding Foreign Companies Account-
able Act. That passed into law, to make sure that all companies 
listed on U.S. exchanges, whether domiciled in the United States 
or overseas, had to comply with simple accounting and trans-
parency rules. 

I was just looking at a paper that you wrote recently, just in the 
last couple of days, I believe, on the issue of foreign insiders and 
their insider trading and how they are not governed by the exact 
same rules that apply here in the United States. Could you talk a 
little bit about this? 

Mr. JACKSON. Of course. Thank you, Senator, yes. Building on 
your important legislation on the Holding Foreign Companies Ac-
countable Act, two coauthors from the Wharton School and I just 
last week released a paper documenting insider trading by foreign 
firms that are listed in the United States. 

We showed, sir, that these insiders, by selling before stock prices 
fall, avoid billions upon billions of dollars in losses that ordinary 
American investors have to bear. 

There are two important points I want to make about this new 
study. First is these foreign firms are exempted from the straight-
forward disclosure that American companies have to provide inves-
tors when their insiders engage in trading. That exemption was 
provided by the SEC decades ago, and I think it is long past time 
for the SEC to take another look at that, sir. When the provided 
that exemption, our capital markets were a very different place, 
and foreign firms raised considerably less money on U.S. ex-
changes. 

Second, it is troubling that these foreign insiders are able to see 
in this way, and the disclosures that they are providing are pro-
vided in paper to the SEC, under long-outdated rules under what 
is called Rule 144. The idea that there are paper filings sitting in 
a cabinet at the SEC, sir, with this kind of important information, 
we have got to fix that. 

And so I am hopeful that I will be able to work with both all of 
you on this Committee and at the SEC to get these rules tightened 
up, to deter foreign insiders from trading in a way that is unfair 
to ordinary investors. 

Senator VAN HOLLEN. Well thank you for highlighting this issue. 
Based on your investigation, we are working on legislation to close 
that unfair situation, and I look forward to being in touch with you 
about it. 

Thank you. 
Mr. JACKSON. Thank you, Senator. 
Chairman BROWN. Thank you, Senator Van Hollen. 
I believe that no one else is returning. We are voting on the Su-

preme Court today, and voted on a high-level HUD nominee, so I 
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think I will turn to Senator Toomey for some last remarks and 
then I will wrap. Thank you. 

Senator TOOMEY. Thank you, Mr. Chairman. I just would like to 
ask unanimous consent to enter into the record letters and state-
ments of support for JOBS Act 4.0, with more than 20 industry and 
taxpayer advocate associations, including but not limited to the 
Small Business Investor Alliance, Managed Fund Association, Se-
curities Industries and Financial Markets Association, Natural 
Venture Capital Association, BIO [phonetic], Small Business and 
Entrepreneurship Council, AFP, Club for Growth, and the Com-
petitive Enterprise Institute. 

Chairman BROWN. Thank you, Senator Toomey. Thank you all, 
to the witnesses today. I am submitting a statement—without ob-
jection, so ordered, his request. 

I am submitting a statement for the record by the Maryland Se-
curities Commissioner, Melanie Senter Lubin, President of the 
North American Securities Administrators Association. Without ob-
jection. 

For Senators who wish to submit questions for the hearing 
record those questions are due 1 week from today, Tuesday, April 
12th. To the witnesses, please submit your responses to those ques-
tions within 45 days of receipt. 

Thank you again for your testimony today. The Committee is ad-
journed. 

[Whereupon, at 11:24 a.m., the hearing was adjourned.] 
[Prepared statements, responses to written questions, and addi-

tional material supplied for the record follow:] 
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PREPARED STATEMENT OF CHAIRMAN SHERROD BROWN 

The tragedy and uncertainty of the coronavirus pandemic taught us a lot about 
the economy and the stock market. 

At first, for a brief period at the beginning of the pandemic, the stock market 
tracked what was happening in the rest of the economy. As small businesses and 
families struggled, U.S. stock market suffered the fastest drop in history, plum-
meting 34 percent in 33 days. 

But then, the stock market had the fastest rebound in history, recovering all of 
those losses by mid-August. 

Meanwhile, small businesses were making impossible decisions about layoffs or 
shutting their doors altogether. Fourteen million Americans were unemployed. 

And last year, we saw record highs in the stock market and all-time records in 
initial public offerings, private equity, and venture capital. 

It was a reminder of what most Americans already know—the stock market is de-
tached from the reality of most people’s lives. 

And it disproportionately benefits the wealthy. According to Federal Reserve data, 
the wealthiest one percent hold 53 percent of stock and mutual fund investments, 
and the bottom 90 percent own less than 12 percent. 

Think about that—just one percent of the country holds more than half of all Wall 
Street assets. 

So it’s no surprise that most Americans don’t trust the markets. They don’t think 
the stock market is fair, and they think the wealthy and well-connected cheat the 
system. 

And too often, they’re right. It’s why today we’re examining how Congress and 
this Committee must work to crack down on bad actors who cheat the system and 
cheat Americans planning for the future. 

Everyone on Wall Street should play by the same rules. We know that’s almost 
never been the case. 

Right now, it seems too easy for corporate insiders out on the golf course to ex-
change information about upcoming mergers and deals, and get away with it. 

All too often we see insiders—from boardrooms to bankers—involved in suspicious 
trading. These are people who should know better, people who know when they are 
crossing the line—but they just can’t seem to help themselves. 

The SEC and the Department of Justice have prosecuted insider trading for dec-
ades using principles of fraud under the securities laws. Most of these principles 
have developed without a standard defined by Congress. 

Most people would probably be surprised to learn that there’s no one law written 
down anywhere that spells out what constitutes illegal insider trading. 

Over the years, Federal courts have disagreed on what types of misconduct are 
in fact illegal. And when the Supreme Court has stepped in, instead of resulting 
in a clearer understanding of the law, it’s just created more confusion on what 
counts as illegal insider trading. 

We should all want strict, clear rules on what constitutes illegal insider trading. 
We should all want a statute that spells out when someone is crossing the line. 

That would help avoid this uncertainty and inconsistency. 
Since 2014, there’s been a debate between the Federal circuit courts and the Su-

preme Court about when people who provide or receive inside information and trade 
on it are liable for insider trading. 

After the back and forth in those cases, experts still disagree on how much the 
law changed, where the lines are, and what happens if courts disagree in the future. 

We have also seen that there may be limits to our ability to use insider trading 
case law to hold new varieties of improper trades accountable. 

This is especially true with the rise of cyber threats—for example, if someone de-
liberately hacks into a computer system to access inside information and then 
trades on it. Existing statutes and case law, believe it or not, don’t always treat that 
as wrongful insider trading, even though to pretty much everyone that sounds like 
a textbook example. 

Our colleagues in the House have been considering these gaps. Representative 
Himes has been leading on this issue for years, and has pushed legislation that 
would take away the uncertainty created by the courts and establish standards that 
address the questions that come up repeatedly. Senator Reed has been working on 
a Senate version of that House-passed bill that our witnesses will discuss today. 

Insider trading cases might not be as cut and dry or as exciting as we see in the 
movies, but the same kind of misconduct and suspicious trading happens again and 
again. It’s wrong, it’s unfair, and it’s yet one more way that the wealthy and the 
well-connected game the system to get ahead. 
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It’s funny how the people who seem to have the best luck playing the stock mar-
ket so often happened to have friends in high places. 

We hear all the time about insiders who have amazing timing and buy stock days 
before a big announcement, or we read about the chain of people who share a stock 
‘‘tip,’’ that is clearly confidential information that shouldn’t be shared or traded on. 

Congress has the opportunity to finally make it clear what the rules are. 
A statutory definition of insider trading would also capture abuses and mis-

conduct—like hacking to steal confidential stock information—that courts have 
found to be outside the concepts of ‘‘fraud’’ and ‘‘deception.’’ Even if the hacker 
accessed the information because of a security weakness, that doesn’t mean what 
they did is okay and it shouldn’t mean they can keep their ill-gotten profits. 

The measure we are discussing today closes that gap by focusing on ‘‘wrongfully’’ 
acquired nonpublic information. 

Well-connected people buy sophisticated derivatives on a company’s stock on a 
Friday. The following Tuesday the company announces a merger. To most people 
that doesn’t sound like just a lucky bet or a coincidence. That sounds more like a 
wink and a nod, and a ‘‘you scratch my back, I’ll scratch yours’’ understanding. 

And when that happens all the time, it’s no surprise that most Americans don’t 
think they can trust the market with their retirement savings. For the vast majority 
of people who get their income from a paycheck, not a brokerage account, they don’t 
see it as a way to make money. 

Families saving for the future deserve to know Congress will protect everyone 
who invests to send their kids to college or to buy a home one day. We must make 
sure our laws are written down, clear, and apply to everyone, no matter how 
wealthy and how powerful. 

PREPARED STATEMENT OF SENATOR PATRICK J. TOOMEY 

Thank you, Mr. Chairman. 
I will address insider trading, but first I’d like to acknowledge that 10 years ago 

to this very day, President Obama signed the Jumpstart Our Business Startups, or 
JOBS, Act into law. This remarkable piece of bipartisan legislation opened new ave-
nues for companies to raise capital. For example, it created a streamlined path for 
new startups to go public as ‘‘emerging growth companies.’’ 

Since 2014, these ‘‘emerging growth companies’’ have accounted for almost 90 per-
cent of all initial public offerings, or IPOs. Yet, the number of public companies con-
tinues to decrease. In fact, the number of public companies has declined 40 percent 
since its peak in the late 1990s. If not for the JOBS Act, the situation would be 
even worse. This decrease hurts economic growth, cuts off funding avenues for 
American businesses, and reduces investment opportunities for average Americans. 

Although the last 2 years saw more IPOs, this may be an aberration if the large 
number of SPAC offerings turns out to be a temporary phenomenon. And if last 
week’s SEC proposal on SPACs becomes final, we may see the end of SPACs alto-
gether. 

But investors have clamored to be part of SPAC offerings. Why is that? My view 
is that they want growth-stage investments, and they are not getting them any 
other way. 

Companies face excessive costs in going and staying public, which discourages 
them from going public in the first place. IPOs used to be a capital raising event. 
Now, they are too often just a liquidity event for early investors. 

These costs of going public will increase substantially if the 23 SEC proposals— 
announced in only the last 4 months and many that significantly uproot the histor-
ical approaches taken in securities regulation—go into effect. For a single proposal 
on climate change, the SEC estimates that it will nearly triple the external costs 
for companies to prepare their annual 10-K reports. Imagine that. 

Think of the money companies spend today on preparing annual reports to cover 
the entirety of their businesses. And the SEC would nearly triple that cost to add 
often immaterial disclosure requirements regarding climate change. 

In my view, the SEC is taking disclosures in the wrong direction. Unless we 
change that direction, we could lose America’s number one position as the leader 
in active and efficient capital markets. 

That’s why yesterday, with my colleagues on the Banking Committee, I have 
rolled out a discussion draft of the JOBS Act 4.0. This draft is the result of a re-
quest I made last February for proposals to increase economic growth and job cre-
ation by facilitating capital formation. 
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In response, we received 35 submissions with more than 150 legislative proposals 
from a wide variety of bipartisan organizations and stakeholders. We turned a num-
ber of these proposals into bills, some of which received bipartisan support. 

These bills encourage companies to be publicly traded, particularly during earlier 
growth stages, improve the market for private capital by appropriately tailoring reg-
ulations for small businesses, enhance retail investor access to investment opportu-
nities, and improve regulatory oversight. 

We are seeking feedback on this draft over the next 60 days. I am hopeful that 
Republicans and Democrats can come together and find agreement on the JOBS Act 
4.0. This draft acknowledges the important role played by private markets and how 
they can be improved. 

Some resist improving private markets because they claim that doing so would 
discourage companies from going public. If we want to encourage companies to go 
public, maybe the answer is to make it less onerous to be a public company. 

I don’t believe that one of type of market—private or public—is inherently better 
than the other. Indeed, the optimal source of capital for a company might vary at 
different stages of its growth cycle. Improved private markets can help private com-
panies stay around long enough to grow into public companies. 

However, as the pool of public companies shrinks, retail investors are cut out of 
key investment opportunities. We should expand retail investor access to these non-
public investments so they can diversify their portfolios and potentially receive the 
higher returns available to the wealthy. 

We know that union pensions, other institutional investors, and high-net worth 
individuals routinely include nonpublic investments, such as private equity and ven-
ture capital, as a part of their diversified portfolios. We ought to be ensuring that 
pension plans like CalPERS and wealthy investors aren’t the only ones with access 
to these types of investments. 

Now, let me turn to insider trading. The securities markets are at the heart of 
our economy and our financial system. They reflect the collective decision-making 
of many individuals on whether to buy, sell, or hold securities. In so doing, they 
carry out the critical function of price discovery. 

An accurate market price—one that efficiently incorporates all available public in-
formation—is perhaps the most important investor protection that exists. Thus, it 
is crucial that market participants have incentives to use lawful means to discover 
information, conduct analysis, and develop investment hypothesis and to use such 
efforts to make better decisions about market prices. 

For that reason, insider trading has never been about one market participant hav-
ing better information over another. Instead, insider trading is about one person 
wrongfully obtaining, or using, material nonpublic information in breach of a fidu-
ciary duty or through misappropriation. 

In the decades since the first insider trading cases were brought, the courts have 
developed an extensive body of insider trading law. It would be preferable for Con-
gress to codify what that law would entail. If we do so, we should be cautious about 
legislation that might cause confusion, uncertainty, or unintended consequences in 
this highly technical area, particularly regarding investment research. 

I look forward to hearing from today’s witnesses about all of these important 
issues. 
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Mr. Chairman and Members of the Committee, thank you for having me testify 
on the topic of the regulation of capital raising and insider trading. These issues 
are at the heart of our economy. Every company has to raise money, and laws and 
regulations have a tremendous impact on how this is done and, most importantly, 
how much it costs. It is easy and maybe politically appealing to add more and more 
obligations on companies, but costs of compliance don’t fall just on rich investors or 
abstract companies—they are paid for by every American. While we need some laws 
to prevent fraud and to ensure accurate disclosure of information, every dollar spent 
on complying with regulations is a dollar not spent on employing workers, investing 
in research and development, and in bringing products and services to everyday 
Americans. The goal of law should be to obligate companies to spend no more than 
is absolutely necessary to protect investors and ensure robust capital markets. After 
all, we as a society pay the costs of regulation, and we should be willing to do so 
only if the return exceeds that cost. 

There is no real question that the costs of fundraising are too high today. The 
burdens of complying with securities disclosures are many times higher than they 
were just a few decades ago. To give just one example, consider the disclosure obli-
gations under Regulation S-K. This regulation has 102 specific items of disclosure 
set forth in over 140,000 words on 385 pages of the Code of Federal Regulations— 
the rules have grown twenty-fold in length since 1980. This means lots of lawyers 
can find work, but fewer engineers, chemists, and others who actually discover 
things that improve our world. 

Moreover, the risks of meritless securities fraud suits remains high, notwith-
standing efforts by Congress to eliminate them. The result has been a sharp drop 
in the number of public companies and the number of companies going public. There 
are about half as many public companies today as there were in 2000. Companies 
are also resorting to new means of access public equity—such as SPACs—as a work 
around of the costs of going public. While the verdict is still out on SPACs, the fact 
that such innovation is viewed as necessary by investors and companies should give 
regulators pause before piling on new costs of going public through traditional 
means. 

Instead of trying to reduce the burdens on public companies, the SEC is doubling 
down, issuing proposed rules that will straddle shareholders, workers, and cus-
tomers with even more costs. At the same time, it is hampering the ability of all 
Americans to invest in private markets. Private companies are an important alter-
native to public ones, and returns in the private equity market and other alter-
native asset classes have been superior to public returns in recent decades. Private 
equity provides not only an important investment option for investors of all kinds, 
but it helps turn around struggling companies, offers all companies an alternative 
governance approach that can fit their needs at particular times, and, most impor-
tantly, provides discipline against public-company managers that may act in a self- 
serving way. Congress and the SEC should expand the opportunity of every investor 
to access private equity and other asset classes, consistent with fiduciary duty obli-
gations under ERISA and other laws. 

Let me turn briefly to insider trading. When talking about insider trading, it is 
important to put aside conventional wisdom on the topic. There is nothing unlawful 
about trading based on ‘‘material nonpublic information’’ about a company. Invest-
ment advisors and stock market analysts make their living seeking information ad-
vantages for their clients. Without these incentives, there will be less information 
about stock prices, which means they will be less accurate. The consequence will be 
that capital will not be allocated to where it is most valuable. This harms everyone, 
not just investors. 

Insider trading based on an information advantage is only illegal when it results 
in a violation of the antifraud provisions of the Federal securities laws. Under exist-
ing case law, that generally happens when a corporate insider trades on material 
nonpublic information for his or her own benefit, when someone deceptively takes 
material nonpublic information that does not belong to them and uses it to trade, 
or when these individuals provide—as a ‘‘tipper’’—the material nonpublic informa-
tion to someone else to trade on in return for a personal benefit. Justice Ginsburg 
made this property-based approach clear in her opinion in United States v. 
O’Hagan. 

The Insider Trading Protection Act purports to merely codify our existing insider 
trading prohibitions. But the actual effect of ITPA would be to increase uncertainty 



40 

for the analysts and traders that do the essential work of incorporating information 
into stock prices. When law professors can turn everyday scenarios—such as over-
heard conversations about deals and documents left in the back of airplane seat 
pockets—into challenging hypotheticals for law school exams, the result is a huge 
chilling effect on the work necessary to ensure accurate stock prices. 

This means not only the potential for capital misallocation, but also large compli-
ance costs for investment funds. Importantly, these costs of ensuring investment 
professionals do not violate the law will fall disproportionately on smaller and mid- 
sized investment funds. To make matters worse, these funds are more likely to be 
owned and operated by minorities and women, and to be the ones taking alternative 
positions on matters related to ESG and other matters. 

There are several problems with the ITPA in its current form. 
First, ITPA codifies the existing personal benefit requirement for a tipper, but in-

cludes an ‘‘indirect personal benefit.’’ It is possible to describe virtually any human 
interaction as providing an ‘‘indirect benefit’’ to the participants. Instead, the law 
should reflect the commonsense notion that the source of information either received 
something tangible and valuable in return or provided what amounts to a monetary 
gift to a relative or friend. 

Second, ITPA uncontroversially states that trading on information wrongfully ob-
tained or communicated as a result of theft, deception, or a breach of fiduciary duty 
will lead to liability. It also contains a catchall provision, however, extending the 
concept to ‘‘a breach of a confidentiality agreement, a breach of contract, or a breach 
of any other personal or other relationship of trust and confidence.’’ This is a system 
ripe for abuse, with companies potentially able to prevent individual investors from 
trading merely by providing them with information whether they want it or not. 

Third, ITPA expands the types of traders who can be held liable for insider trad-
ing. Currently, a trader has to act with some form of intent to violate the law. 
Under the bill, however, anyone who ‘‘was aware, consciously avoided being aware, 
or recklessly disregarded’’ that the information was wrongfully obtained or commu-
nicated can have a case brought against them. ITPA is silent on the meaning of 
‘‘recklessly disregarded,’’ which would appear to rope in innocent traders along with 
actual wrongdoers. 

Finally, ITPA does not contain an exclusivity clause stating that it will be the sole 
basis for bringing Federal insider trading claims. Allowing prosecutors to cherry 
pick their preferred law is no way to provide clear rules for the market. Indeed, 
there is a Federal statute that allows the Department of Justice to bring criminal 
insider trading claims without having to demonstrate the existence of a personal 
benefit. So much for ITPA’s personal benefit provision. 

There is little dispute that the knowing use of material nonpublic information ob-
tained in clearly illicit ways to reap securities trading gains—commonly known as 
‘‘stealing’’—is what the Government should be trying to prevent. At the same time, 
we do not want to chill the valuable communications that go on between company 
insiders and market participants, which provide investors with important real-time 
information about their investments. ITPA is an opportunity for Congress to estab-
lish insider trading prohibitions with a clear set of limited rules that the Govern-
ment and investors alike can easily follow. 

To that end, Congress needs—at a minimum—to narrowly define ‘‘personal ben-
efit,’’ drop the catchall provision as to how information can be wrongfully obtained 
or communicated, limit liability to individuals with actual knowledge of their wrong-
doing, and make ITPA the exclusive basis for Federal insider trading claims. 

Thank you. 
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1 Proposed Section 16A(c)(1)(D) does state such a requirement (‘‘for a direct or indirect per-
sonal benefit’’). Although prosecutors need not rely on clause (D) and could instead rely on (A), 
(B), or (C), there is an ambiguity as to whether all these sections should be read in pari materia. 
Given that the Supreme Court granted certiorari on this question in Blaszczak (as later ex-
plained), I would strongly recommend explicitly rejecting the ‘‘personal benefit’’ requirement. 

2 For the record, I was a member of this Task Force. 
3 See Report of the Bharara Task Force on Insider Trading (2020) (at pp. 15–16). 
4 947 F.3d 19 (2d. Circ. 2019). 
5 The defendants in Blaszczak were convicted under 18. U.S.C. 1343 and 18 U.S.C. 1348, but 

were acquitted under the Rule 10b-5 charge (probably because the jury saw no evidence of a 
‘‘personal benefit’’). 

6 Blaszczak v. United States, 2021 U.S. LEXIS 93, 141 S. Ct. 1040 (vacating and remanding 
to the Second Circuit for further consideration in light of Kelly v. United States, 140 S. Ct. 1565 
(2020)). Kelly involved the ‘‘BridgeGate’’ scandal in New Jersey in which certain officials work-
ing under the New Jersey Governor allegedly cut off access to several lanes of the George Wash-
ington Bridge to residents of Fort Lee as a political reprisal. The Supreme Court reversed their 
convictions on the grounds that such a political retaliation did not offend Federal fraud statutes 
because no property was taken or sought. Kelly was a decision that in turn relied on Cleveland 
v. United States, 531 U.S. 12 (2000), which found that video poker licenses issued by the State 
were not ‘‘property’’ in the hands of the State, because the State was acting as a regulator, not 
as a property holder. 

PREPARED STATEMENT OF JOHN C. COFFEE, JR. 
ADOLF A. BERLE PROFESSOR OF LAW, DIRECTOR OF THE CENTER ON CORPORATE 

GOVERNANCE, COLUMBIA LAW SCHOOL 

APRIL 5, 2022 

Chairman Brown, Ranking Member Toomey, and fellow Members of the Com-
mittee, thank you for inviting me today. I must begin with a very simple message: 
the law of insider trading has been for too long the product exclusively of judicial 
decision-making. Insider trading is effectively a ‘‘common law’’ crime that has 
evolved without legislative direction. Yet, it is the Congress’ job to state the criminal 
law because it alone is the voice of the community that can reach a truly democratic 
decision. Letting insider trading law develop on a simply common law basis ensures 
that there will be inter-Circuit disparities, that the law will expand in irregular and 
sometimes spasmodic movements, and that the public at large will be excluded from 
these deliberations. 

H.R. 2655 was an effort, I believe, to correct this problem and establish a clearer 
legislative definition of insider trading. But since its passage by the House in 2021, 
there have been two major developments that, I suggest, the Senate should also ad-
dress: 

First, although H.R. 2655 was originally intended to eliminate the ‘‘personal ben-
efit’’ requirement, this provision was eliminated or downsized at the last minute. 1 
Nonetheless, to the extent there is any consensus today, that consensus is probably 
stated best in the Report of the Bharara Task Force on Insider Trading (2020), 
which explicitly calls for the elimination of the ‘‘personal benefit’’ requirement as a 
major obstacle to the prosecution of insider trading. 2 That Task Force, chaired by 
the former U.S. Attorney for the Southern District of New York, was staffed pri-
marily by former prosecutors, SEC enforcement officials, and judges (with a sprin-
kling of law professors), and it was bipartisan. It found, as I explain later, that the 
‘‘personal benefit’’ requirement ‘‘generated a disproportionate share of confusion and 
uncertainty,’’ produced ‘‘incongruent results,’’ and allowed clearly wrongful conduct 
to escape the law’s reach. 3 

Second, in a recent case, United States v. Blaszczak, 4 the Second Circuit agreed 
that insider trading can be prosecuted under certain other Federal statutes, 5 and, 
in such cases, there was no need to prove that a ‘‘personal benefit’’ was paid or 
promise to the tipper. However, in Blaszczak, defendants appealed this outcome on 
two grounds: (1) they argued that the material information that was tipped did not 
constitute ‘‘property’’ because it was developed by the Government in an effort at 
regulation (and not as a property holder), and (2) the various Federal statutes appli-
cable to insider trading had to be read consistently (‘‘in pari materia’’ in legal par-
lance) and all therefore required a showing of a personal benefit. The Supreme 
Court granted certiorari on both questions, but later, at the request of the Solicitor 
General, remanded to the Second Circuit for it to reconsider its decision in 
Blaszczak in the light of an intervening Supreme Court decision. 6 

The net result is to leave as at a moment of great uncertainty. To illustrate, sup-
pose the Federal Reserve were to decide to significantly raise interest rates. If one 
could trade in the stock market based on this material nonpublic information and 
prior to its public disclosure, one could easily reap profits in the millions of dollars. 
But at present, it is uncertain whether this violates the law. To be sure, the Second 



73 

7 See, e.g., Insider Trading Sanctions Act of 1983 (ITSA) (increasing civil penalty to three 
times the gain or loss avoided and raising criminal fine), Insider Trading and Securities Fraud 
Enforcement Act of 1988 (ITSEA) (raising prison sentence and maximum penalty and author-
izing SEC to pay whistleblowers). 

8 894 F.3d 64 (2d Cir. 2018) (as corrected). 
9 436 U.S. 646 (1983). 
10 See United States v. Martoma, 894 F.3d at 71 to 72. 
11 21-CV-6322 (N.D. Cal. January 14, 2022) (denying motion to dismiss). 
12 See SEC v. Dorozhko, 574 F.3d 42, 48-50 (2d Cir. 2009). 

Circuit will eventually decide the case remanded to it, and the losing side will pre-
dictably appeal to the Supreme Court. But even if the Supreme Court takes this 
case, its decision may only decide the issue over a narrow factual range. Character-
istically (and properly), courts rule narrowly. 

More is needed. Legislation could do much better and establish general principles. 
The Current Statutory Law on Insider Trading 

At present, the only statutory foundation for the prohibition of insider trading are 
a few short words in Section 10(b) of the Securities Exchange Act of 1934, which 
forbid the use of any ‘‘manipulative or deceptive device or contrivance in contraven-
tion of such rules as Commission may prescribe . . . ’’ (emphasis added). There is 
no doubt that Congress wants insider trading prohibited, as it has several times 
passed legislation raising the penalties for insider trading. 7 But it has left the defi-
nition of insider trading to the courts. 

Meanwhile, the case law has developed in different directions in different circuits. 
In all Circuits, there is both the ‘‘Classical Theory’’ of insider trading and the Mis-
appropriation Theory, but in the Second Circuit there is also a theory recently ar-
ticulated in United States v. Martoma 8 that information provided by the tipper to 
the tippee with the intention to benefit the tippee also violates Rule 10b-5. This ex-
panded ‘‘gift theory,’’ while derived from Dirks v. SEC, 9 goes further than the law 
in any other Circuit to reach persons who receive material confidential information 
(without paying or promising any person benefit). Also in Martoma, the Government 
took the position that there was no longer any need to establish a ‘‘meaningfully 
close personal relationship’’ between the tipper and the tippee. 10 Without criticizing 
Martoma, the point here made is that the Federal courts have not been able to cre-
ate a reasonably uniform body of law. 

Other issues also are highly uncertain that are unrelated to the ‘‘personal benefit’’ 
issue (which involves the relationship of the tipper and tippee). Let me give just two 
examples: First, the SEC has just succeeded in convincing a district court to accept 
a new and novel legal theory that prohibits what is called ‘‘shadow trading.’’ In SEC 
v. Panuwat, 11 the district court refused to dismiss an SEC action brought against 
an employee of a company that was about to be acquired; the employee did not buy 
shares of either his company or the acquiring company, but instead bought stock 
in a company similar to his own because he guessed (correctly) that the acquisition 
of his company would drive up the price of similar companies. Reasonable people 
can disagree about the wisdom of this new theory (I was surprised that the SEC 
brought this case). But my point is this type of significant extension of the criminal 
law should be a decision for the legislature. 

To give a second example, suppose that a defendant finds a way to ‘‘hack’’ into 
a company’s information system to steal confidential, market-moving information. 
This conduct may (or may not) violate computer privacy statutes, but, even if it 
does, that will not help the SEC, which in fact is the principal enforcer of insider 
trading law (in terms of cases filed), as the SEC can only sue based on prohibitions 
in the Federal securities laws. In truth, the SEC has been able on at least one occa-
sion in the Second Circuit to reach such a ‘‘hacking’’ case, 12 but it is very uncertain 
whether other Circuits would follow it. H.R. 2655 would correct this problem, legis-
lating a general prohibition that would reach virtually any form of ‘‘wrongful’’ hack-
ing. 
The ‘‘Personal Benefit’’ Requirement 

The ‘‘personal benefit’’ originated with Dirks as a seemingly ‘‘objective’’ means of 
distinguishing between (1) the self-serving use of corporate information that 
breached a duty owed to the shareholders (or the source of the information), and 
(2) a legitimate (or at least innocuous) use of the information. Also, the Court may 
have believed that it was important to protect institutional investors who might oth-
erwise be chilled from engaging in communication with the corporations in which 
they invested. But experience with the ‘‘personal benefit’’ requirement has shown at 
least three problems that regularly recur: 
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First, it protects and immunizes defendants from liability in some cases that in-
volve obviously wrongful behavior. Suppose, for example, an activist investor has 
learned material nonpublic information about Corporation X (possibly legitimately), 
and an executive at that investor tips that information to a hedge fund who trades 
on it. But the latter hedge fund has not paid or promised anything for this informa-
tion. Thus, it has the defense that it paid no personal benefit to the tipper and so 
cannot be held liable. Still, there may have been an implicit, unstated under-
standing: the tippee who benefitted in this case would be expected to reciprocate 
and tip its tipper in a future case. Both sides would be wise enough to make no 
explicit promise (or even hint at one). Norms of reciprocity are common in most net-
works where repeat players interact. Only a fool would make an illegal promise to 
reciprocate when a silent payback (months later) will work. 

Second, disparities are likely under the fact-specific character of this standard. 
For the law to apply, do the parties have to be very close friends or just interacting 
market participants who see that reciprocation can benefit both? Circuits now dis-
agree. Moreover, the more the standard is fact-specific, the more the likelihood that 
circuits will disagree. 

Third, prosecutors may be unwilling to investigate in detail if their only chance 
of winning a conviction depends on finding a fact (a quid pro quo) that can be easily 
hidden. 

So what is the best alternative? Congress should direct Federal courts to focus 
not on the specific case (whether a quid was paid for a quo), but on the more general 
issue of whether the information was ‘‘wrongfully’’ taken, used or communicated. 
That is the Bharara Task Force Report’s position. This approach does not make in-
sider trading either a strict liability crime or a crime of simple negligence, but re-
quires culpable behavior. 
Whose Property Is It?: The Case of Governmental Information 

Should the Government have the right to protect its confidential information—at 
least to prevent others from trading on it to overreach public investors? This is not 
a constitutional issue. It is simply requires the legislature to speak clearly and bar 
the tipping of, or trading on, such information. If statutes such as the mail and wire 
fraud statutes were revised to cover not just the theft or misappropriation of prop-
erty, but also of information that the Government had a legitimate interest in keep-
ing confidential, such legislation would be legitimate and enforceable. 
What Then Should Be Done to H.R. 2655? 

There are many ways to skin the cat! One way would be to add a new subsection 
(c) to proposed Section 16A, stating that: 

(c) It shall not be necessary that any person trading while in possession of 
such information (as proscribed by subsection (a), or making the commu-
nication (as proscribed by subsection (b), (i) have paid or promised any ben-
efit (monetary or otherwise) to the tipper (or on its behalf) or to any person 
in the chain of communication, or (ii) know the specific means by which the 
information was obtained or communicated, so long as the person trading 
while in possession of such information or making the communication, as 
the case may be, was aware, or recklessly disregarded, that such informa-
tion was wrongfully obtained or communicated. 

To ensure that there was no possible confusion, I would take ‘‘old’’ Section 16A(c) 
(Standard and Knowledge Requirement), renumber it as ‘‘(d)’’, and revise its sub-
section (1)(d) to read as follows: 

(D) a breach of any fiduciary duty to shareholders of an issuer, including— 
(i) an existing or future pecuniary gain or reputational benefit; or 
(ii) a gift of confidential information to a relative or friend. 

With those changes, H.R. 2655 would better arm prosecutors, while still requiring 
‘‘wrongful’’ behavior by the criminal defendant. And it would end the ‘‘common law’’ 
nature of the crime of insider trading. But if the ‘‘personal benefit’’ standard is re-
tained, I am afraid that in its practical effect, H.R. 2655 would be more a step back-
ward than a step forward. 
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1 Preet Bharara and Robert J. Jackson, Jr., ‘‘Insider Trading Laws Haven’t Kept Up With the 
Crooks’’, N.Y. Times (Oct. 9, 2018). 

2 ‘‘Report of the Bharara Task Force on Insider Trading 20’’ (January 2020). 
3 SEC Commissioner Robert J. Jackson, Jr., ‘‘Corporate Governance: On the Front Lines of 

America’s Cyber War’’ (March 15, 2018) (in 2017, more than 90 percent of American public com-
panies suffering a cybersecurity breach did not promptly disclose that fact to investors on securi-
ties filings). Since then, the SEC has proposed important new rules requiring prompt disclosure 
of cybersecurity breaches. See U.S. Sec. and Exch. Comm’n, Proposed Rule: Cybersecurity Risk 
Management, Strategy, Governance, and Incident Disclosure (March 9, 2022). 

4 See Joshua Mitts and Eric Talley, ‘‘Informed Trading and Cybersecurity Breaches’’, 9 Harv. 
Bus. L. Rev. 1 (2019) (‘‘[O]ur findings appear strongly consistent with the proposition that 
arbitrageurs can and do obtain early notice of impending [cyber] breach disclosures, and that 
they are able to profit from such information.’’). 

5 15 U.S.C. §78j(b) (forbidding the use of any ‘‘manipulative or deceptive device or contrivance 
in contravention of such rules as the [SEC] may prescribe’’). 

6 SEC v. Dorozhko, 574 F.3d 42, 47 (2d Cir. 2009) (‘‘In our view, misrepresenting one’s identify 
in order to gain access to information that is otherwise off limits, and then stealing that infor-
mation is plainly ‘deceptive’ within the ordinary meaning of the word. It is unclear, however, 
that exploiting a weakness in an electronic code to gain unauthorized access is ‘deceptive,’ rath-
er than being mere theft.’’). 

RESPONSES TO WRITTEN QUESTIONS OF CHAIRMAN BROWN 
FROM ROBERT J. JACKSON, JR. 

Q.1. Please provide any additional comments on the benefits of in-
sider trading legislation. 
A.1. The uncertainty created by our outdated, judge-made insider- 
trading law leads investors to question the fairness of our markets 
while leaving legitimate market participants unsure about the 
rules of the road. Congress’ failure to act has often left ordinary in-
vestors asking whether financial markets are stacked in favor of 
those who skirt the rules—a question on which our law should 
leave no doubt. 

That’s why, shortly after my confirmation to be Commissioner of 
the U.S. Securities and Exchange Commission (SEC), I joined Preet 
Bharara, the former United States Attorney for the Southern Dis-
trict of New York, in calling for a national task force on the law 
of insider trading. 1 The task force, which included a bipartisan 
group of prosecutors, defense counsel, legal academics and judges 
with decades of experience enforcing, interpreting, and advising cli-
ents regarding our securities laws, unanimously concluded that 
Congress should clarify the law of insider trading—and I agree. 2 

The Insider Trading Prohibition Act would do just that, closing 
glaring gaps in our insider-trading law. Consider, for example, a 
hacker who steals American consumers’ data from a publicly traded 
company. As the Committee knows, our companies are in a con-
stant battle to protect themselves from hackers. 3 There is trou-
bling evidence that hackers who succeed in stealing data also trade 
before the hack is known to the public—so that our markets help 
finance the very cyberattacks that put Americans’ privacy at risk. 4 

Most investors would expect this hacker to be held accountable 
for insider trading. But our antiquated insider-trading law often 
does not reach this case, because that law requires the Government 
to show that information was obtained in breach of a duty or by 
way of deception. 5 Many hackers attack our companies not through 
deception but by brute-force tactics that simply overwhelm our de-
fenses. 6 From the perspective of the judges who have made our in-
sider-trading law, that distinction might make a difference. But for 
ordinary investors, the idea that the law of insider trading allows 
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hackers to profit from the destruction they cause raises doubts 
about the fundamental fairness of our markets. 

The Act would address that gap. Among the ‘‘most significant 
impact[s]’’ of the law, according to practitioners, would be to clearly 
outlaw trading on information obtained through cybersecurity 
hacks. 7 All agree that, without Congressional action, it will remain 
unclear whether such trading is prohibited by American securities 
law. I cannot see why our law should countenance the possibility 
that profits obtained through illicit trading are funding the 
cyberattacks that our Government, and American public compa-
nies, are working so hard to combat. 8 

The hearing left little doubt that it is time for Congress to clarify 
the law in this area. For example, one witness opposing adoption 
of a Federal insider-trading statute thought that the Act should not 
impose liability on an insider who gives information to a trader for 
an ‘‘indirect’’ personal benefit, limiting liability only to insiders who 
receive direct payments in exchange for the information. To see 
why the Act correctly imposes liability in both cases, consider how 
market participants would respond to a rule limiting liability only 
to insiders who accept cash for divulging information to illicit trad-
ers. Rather than direct payments, insiders can be expected simply 
to seek other consideration—reputational benefits, future employ-
ment, and the like—in exchange for their information. 

For three reasons, Congress should not design our law in this 
way. First, it would permit easy evasion of insider-trading law by 
those creative enough to demand different forms of payment for im-
proper conduct. Second, it would favor our most-connected market 
participants over smaller investors, since those with ample rela-
tionships on Wall Street will find it easiest to trade information for 
indirect consideration. Finally, it would make our insider-trading 
law a trap for those who cannot afford sophisticated corporate 
counsel, who could easily advise paying clients how to avoid liabil-
ity under this rule. 

Most observers agree that our outdated, judge-made insider-trad-
ing law is ill-suited for today’s markets. Congress should move 
promptly to update our insider-trading law to reflect the reality of 
our markets—and to ensure that traders who take advantage of or-
dinary American investors are held accountable. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR REED 
FROM ROBERT J. JACKSON, JR. 

Q.1. How would the Securities and Exchange Commission, Federal 
prosecutors, defense lawyers, the financial industry, and the Amer-
ican people all benefit if Congress were to finally define the stand-
ards for insider trading liability? 
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2 Insider Trading Prohibition Act, 117th Cong., S. 3990, Section 2. 
3 Those opposing passage of the Act have repeatedly raised the concern that its prohibitions 

will ‘‘chill vital information-gathering.’’ Bainbridge, supra note 20, at 243 n. 83 (quoting 167 
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A.1. Our antiquated, judge-made insider trading laws are hope-
lessly out of step with modern stock markets. The result is that 
fraudsters have been able to avoid accountability for the harm they 
have caused investors, while honest market participants are con-
fused about the basic rules of the road. This makes investors more 
hesitant to finance American companies than they would be if they 
were confident in the fairness of our markets, and analysts unsure 
about how they can legally do their work. 1 Congressional action in 
this area would be beneficial for investors, insiders, and analysts 
alike. 
Q.2. Why should a trader who trades based on their own informa-
tion independently developed from publicly available sources have 
no fear of liability under the Insider Trading Prohibition Act? 
A.2. None of the Act’s prohibitions comes close to implicating inves-
tors who independently obtain information from public sources. The 
Act prohibits trading on the basis of information obtained or com-
municated ‘‘wrongful[ly],’’ that is, through ‘‘theft, conversion[ or] 
bribery,’’ violations of Federal law protecting ‘‘computer data’’ or 
‘‘intellectual property,’’ misappropriation, or breach of fiduciary 
duty. 2 During years of experience as an investment banker, cor-
porate lawyer, and regulator, I have not yet come upon an investor 
that properly uses tactics fitting those descriptions in connection 
with their research. 3 
Q.3. How would the Insider Trading Prohibition Act resolve the 
current ambiguity regarding whether trading on information ob-
tained through cybersecurity hacks constitutes illegal insider trad-
ing? 
A.3. As the Committee knows, our public companies are in a con-
stant battle to protect Americans’ most private information from 
cyberattacks. 4 And there is troubling evidence that hackers who 
succeed in stealing data also trade before the hack is known to the 
public—so that our markets help finance the very cyberattacks that 
our Government and companies are working so hard to prevent. 

Most investors would expect these hackers to be held accountable 
for insider trading. But our antiquated, judge-made insider-trading 
law requires the Government to show that information was ob-
tained in breach of a duty or by way of deception. Since many 
hackers attack not through deception but by brute-force tactics, 
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trading on a successful hack may not be illegal under the insider- 
trading law we have today. 

The Insider Trading Prohibition Act would close this gap by 
specifying that trading on information obtained through a ‘‘viola-
tion of any Federal law protecting’’ ‘‘computer data’’ or the ‘‘intellec-
tual property or privacy of computer users’’ gives rise to liability 
under our securities laws. 5 As practitioners have explained, this 
provision reflects the ‘‘most significant impact’’ of the Act, and it 
is hard to see why Congress should not move swiftly to address the 
risk that hackers can profit from trading in this way. 6 

RESPONSES TO WRITTEN QUESTIONS OF 
SENATOR CORTEZ MASTO FROM ROBERT J. JACKSON, JR. 

Q.1. Many bills concerning Congressional insider trading are being 
considered—I am cosponsor of Senator Ossoff’s Ban Congressional 
Stock Trading Act. When evaluating these different bills, what 
should lawmakers primarily consider to ensure the language has 
the most foresight? And some lawmakers have diversified into dig-
ital assets-how should lawmakers consider stopping Congressional 
insider trading in those securities? 
A.1. Thank you for your leadership regarding the restriction of 
trading by sitting Members of Congress. I agree with the over-
whelming majority of Americans: Members must not be permitted 
to engage in trading on the basis of information obtained in connec-
tion with their work on behalf of the American public, and evidence 
of such trading undermines Americans’ confidence in our markets 
and in Congress. 1 

By requiring Members to hold their assets in a qualified blind 
trust, the Ban Congressional Stock Trading Act seeks to put dis-
tance between Members and decisions regarding the acquisition or 
disposition of those assets. 2 Drawing from our existing ethics laws, 
the Act would use the uniform system of qualified blind trusts to 
achieve that goal. 3 

In theory, qualified blind trusts limit knowledge of the trust’s as-
sets and trading activity to the trustee. In practice, however, the 
history of qualified blind trusts, particularly in the legislative 
branch, raises questions whether those restrictions are consistently 
observed. 4 In response to your question about how policymakers 
might anticipate concerns regarding future developments in this 
area, then, I note that the use of qualified blind trusts for this im-
portant purpose would rely heavily on the rules governing such 
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Continued 

trusts—and enforcement of those rules against both trustees and 
Members. Thus, lawmakers should consider whether modifications 
to those rules, and the procedures and resources for enforcing 
them, are necessary in order for qualified blind trusts to serve the 
purposes specified for them by the Act. 

Alternatively, Congress might consider drawing on the experi-
ence of certain public companies seeking to reduce the risk of op-
portunistic trading. Some companies, for example, require insiders 
to specify any purchases or sales of assets to occur in a given year 
irrevocably in advance and then divide those transactions equally 
over each trading day of the year, eliminating the discretion that 
gives rise to opportunistic trading. Alternatively, any trades might 
be specified well in advance and executed on a random date chosen 
by a third party. 5 Although these approaches would have their own 
costs, they would avoid reliance on trustees to keep information 
about trading activity confidential from Members. 
Q.2. Judges have defined a fair bit of what constitutes information- 
sharing, insider trading from acceptable forms of data-gathering 
and research that are part of any healthy, functioning financial 
marketplace. How do you think the Insider Trading Prohibition Act 
clarifies these differences? 

What mechanisms need to be in place to ensure consistency and 
equality of enforcement? 
A.2. The distinction between improperly obtained information and 
socially productive research is a famously fine one. 6 As your ques-
tion suggests, the courts have struggled with that distinction for 
generations. Since the principal authority for prohibiting insider 
trading is a Depression-era statute sounding in fraud, the courts 
have emphasized a breach of duty, or a deception, as a predicate 
for liability. The result is confusion that leaves both defendants 
and investors unclear about what the law is—which both discour-
ages valuable research and raises questions among investors about 
the fairness of our markets. 

Under current law, for example, whether an insider who shares 
information with a trader is held liable depends on whether the in-
sider received a personal benefit from tipping the trader. And 
whether such a benefit exists in any particular case is a subject on 
which judges often disagree. For example, the Second Circuit con-
cluded in 2014 that a personal benefit must be ‘‘objective, con-
sequential, and represent[] at least a potential gain of a pecuniary 
or similarly valuable nature’’ to sustain insider-trading liability. 7 
The next year, the Ninth Circuit came to the opposite conclusion 
in a similar case. 8 Thus, for years defendants and investors had to 
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do their work without knowing what the law of insider trading 
was. And that is regarding an insider-trading question that the Su-
preme Court eventually ‘‘easily resolve[d].’’ 9 

The Insider Trading Prohibition Act makes clear that an insider 
who shares information for a ‘‘direct or indirect personal benefit’’ 
can be held liable for trading on the basis of that information. Con-
trary to concerns about the scope of a law that reaches those who 
reveal corporate secrets for ‘‘indirect’’ benefits, the Act adopts the 
Supreme Court’s view that payments for wrongdoing are not al-
ways rendered in cash. 10 Whether insiders receive a check, or fu-
ture employment, for divulging information is irrelevant to whether 
investors face a level playing field. It should be irrelevant to our 
insider-trading law, too. 

During the hearing, I was puzzled that those expressing concerns 
about the scope of the Act omitted from their analysis the extensive 
due-process protections that insider-trading defendants enjoy—pro-
tections that most litigants can only envy. 11 Before the SEC brings 
a civil enforcement action, the Commission’s Staff must usually ob-
tain a Formal Order of Investigation from the most senior officers 
of the agency. 12 

Following an investigation, the Staff ordinarily gives the defend-
ant and her counsel the opportunity to make written submissions 
directly to the Commissioners regarding the defendant’s views of 
the Staff’s allegations. 13 Months or years later, the Staff may make 
a recommendation that the case be litigated or settled. 14 And that 
action can only be adopted by a majority vote of the Commissioners 
themselves, usually following a closed Commission meeting in 
which the merits of the matter are discussed in detail. 15 

These are important procedures that ensure that Commission ac-
tion reflects close consideration of the facts of each case—and they 
all occur before civil proceedings, to which additional procedural 
protections attach, commence. Procedures of this kind should give 
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commentators comfort that the SEC’s enforcement of the Act will 
reflect detailed analysis of each case by each Member of the Com-
mission. 
Q.3. As an SEC Commissioner, you provided ways to think about 
the problem of enforcing the laws against insider trading. Does the 
Insider Trading Prohibition Act address the issues you identified? 
A.3. Yes. In particular, the Insider Trading Prohibition Act would 
ensure that hackers who steal Americans’ data from publicly trad-
ed companies cannot profit from trading before the hack is known 
to the public. Under current law, it is unclear whether such trading 
would be actionable, because that law requires the Government to 
show that information was obtained in breach of a duty or by way 
of deception. Since many hackers attack not through deception but 
by brute-force tactics, trading on a successful hack may not be ille-
gal under the outdated, judge-made law of insider trading we have 
today. 

While serving as an SEC Commissioner, I pointed this out along 
with Preet Bharara, the former U.S. Attorney for the Southern Dis-
trict of New York. We argued that ordinary investors would be as-
tonished to discover that Federal securities law lets hackers profit 
from the destruction they cause. The Insider Trading Prohibition 
Act would close this gap, leaving no doubt that trading on the basis 
of information obtained through cyberattacks is prohibited by Fed-
eral securities law. Congress should act promptly to ensure that 
such trading cannot finance those who seek to steal Americans’ 
most private information. 

Still, important gaps in our insider-trading law remain. As I 
noted at the hearing, foreign companies domiciled in countries like 
China and Russia now raise significant funds from American inves-
tors by listing on U.S. stock exchanges. 16 Unlike executives at 
American corporations, however, insiders at foreign firms are not 
subject to immediate disclosure of transactions in their company’s 
stock. So there is risk that foreign-firm insiders can take advantage 
of ordinary investors through opportunistic trading. 17 

In a paper recently featured in The Wall Street Journal, I 
worked with the Wharton School’s Daniel Taylor and Bradford 
Lynch to study that question. 18 Drawing on a unique dataset of 
tens of thousands of paper filings with the SEC describing sales of 
stock over a 5-year period, we analyzed whether foreign-firm insid-
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ers are able to avoid losses on their U.S.-traded stocks by selling 
before prices fall. 19 

The results are striking. Our data show that foreign-firm insid-
ers avoid substantial losses by selling shares shortly before stock- 
price declines. This activity is concentrated in firms domiciled in 
China and Russia. Indeed, when insiders of U.S.-listed Chinese 
companies sell shares, the median company’s stock price falls by 23 
percent during the 12 months following the sale; when insiders at 
Russian companies sell, the median firm’s stock drops 21 percent 
over the next year. We estimate that insiders at Chinese-domiciled, 
U.S.-listed companies alone have avoided over $10 billion in losses 
as a result of well-timed stock sales. 

That’s why the Holding Foreign Insiders Accountable Act of 
2022, which was introduced in the Senate this month, is so impor-
tant. The bill would require foreign-firm insiders to disclose their 
trades under the same rules that apply to executives at American 
companies. 20 Allowing foreign firms to be less transparent about 
insider-trading activity than their U.S. counterparts is the kind of 
gap in our law that creates doubt as to whether our markets create 
the level playing field investors deserve. Congress should move 
promptly to close that gap. 
Q.4. Can insider knowledge gained from a corporate friend con-
stitute insider trading under the Insider Trading Prohibition Act? 
A.4. Yes; in particular, the Act specifies that trading on informa-
tion conveyed by a corporate insider can give rise to insider-trading 
liability if the information is communicated wrongfully. The Act 
also makes clear that trading on information from a corporate tip-
per is prohibited if the tipper breaches her fiduciary duty to share-
holders ‘‘for a direct or indirect personal benefit.’’ 21 

Contrary to concerns about the scope of a law that reaches those 
who reveal corporate secrets for ‘‘indirect’’ benefits, the Act prop-
erly adopts the Supreme Court’s commonsense view that payments 
for wrongdoing are not always rendered in cash. Rather than en-
courage insiders to reveal information for noncash consideration, 
the Act properly reaches insiders who choose to divulge secrets for 
personal gain. 
Q.5. Can the hackers of corporate and investor databases face in-
sider trading charges under the Insider Trading Prohibition Act? 
A.5. Yes—and some of those hackers will escape liability under our 
insider-trading laws unless Congress acts. As your question sug-
gests, there is troubling evidence that hackers who succeed in 
stealing data also trade before the hack is known to the public— 
so that our markets help finance the very cyberattacks that put 
Americans’ privacy at risk. 

The Insider Trading Prohibition Act would close this gap by 
specifying that trading on information obtained through a ‘‘viola-
tion of any Federal law protecting’’ ‘‘computer data’’ or the ‘‘intellec-
tual property or privacy of computer users’’ gives rise to liability 
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under our securities laws. 22 As practitioners have explained, this 
provision reflects the ‘‘most significant impact’’ of the Act, and it 
is hard to see why Congress should not move swiftly to address the 
risk that hackers can profit from trading in this way. 23 
Q.6. Which of the Bharara Task Force recommendations requires 
Congressional action to implement? 
A.6. The task force was comprised of a bipartisan group of securi-
ties-law experts from academia, private practice, and the judiciary, 
as well as former senior officials of both the SEC and the Depart-
ment of Justice. The group studied submissions from the Financial 
Industry Regulatory Authority, the National Association of Crimi-
nal Defense Lawyers, and the U.S. Chamber Institute for Legal Re-
form. 

On the basis of these submissions, the task force unanimously 
concluded that ‘‘[r]eform that simplifies, clarifies, and modernizes 
insider trading form is necessary and long overdue,’’ and that ac-
tion by Congress is ‘‘the best vehicle for such reform.’’ The task 
force was also unanimous in its view that, while other measures 
such as SEC rulemaking ‘‘could provide incremental benefits,’’ ‘‘any 
steps short of a new statute will continue to be burdened by the 
uncertainty that accompanies existing common law.’’ 24 

I agree. Decades of judicial decisions have left the law of insider 
trading in a confused state that treats like cases differently on the 
basis of distinctions that make little economic sense. The reason, 
of course, is that the courts are interpreting a statute that makes 
no mention of insider trading, and so is a poor fit for this purpose. 
Both investors and insiders deserve to know what the law permits 
and what it prohibits with respect to trading on material nonpublic 
information, and at this stage only Congressional action can pro-
vide meaningful answers to those questions. 
Q.7. The Bharara Task Force recommendation focused on ‘‘wrong-
ful’’ use of material nonpublic information, not exclusively on ‘‘de-
ception’’ or ‘‘fraud.’’ Why is that distinction important? 
A.7. Not all socially harmful insider trading involves fraud or de-
ception. To see why, consider the case of a hacker who steals Amer-
icans’ data from a publicly traded company. As this Committee 
knows, our companies are in a constant battle to protect them-
selves from hackers. There is troubling evidence that hackers who 
succeed in stealing data also trade before the hack is known to the 
public—so that our markets help finance the very cyberattacks that 
put Americans’ privacy at risk. 

But not all hacking involves fraud or deception. Instead, many 
hackers attack our companies through brute-force tactics that sim-
ply overwhelm our defenses. So, as the Second Circuit has ex-
plained, it is not clear that under current law trading on informa-
tion obtained in this way gives rise to insider-trading liability. 25 



84 

26 Mitts and Talley, supra note 4, at 14. 
1 See Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, Pub. L. No. 111- 

203, 124 Stat. 1376, (2010), 7 U.S.C. §6c(a)(1); compare 17 CFR §180.1 with id. §240.10b-5. 
2 See, e.g., CFTC v. Monex Credit Company, No. 18-55815 (9th Cir. 2019) (providing an anal-

ysis of the ‘‘extent of [the CFTC’s new enforcement] powers’’ under Dodd-Frank). 

Yet such trading might finance socially counterproductive attacks 
on American companies. 26 

That’s why it is so important that Congress make clear that 
‘‘wrongful’’ trading—which the Act defines to include trading on in-
formation obtained in violation of law protecting computer data— 
is prohibited. And that’s why a Depression-era statute that pro-
hibits fraud is poorly suited to address insider trading in modern 
American stock markets. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNOCK 
FROM ROBERT J. JACKSON, JR. 

Q.1. What are the medium and long-term ramifications on our cap-
ital markets by not having laws prohibiting insider trading written 
into statute? 
A.1. The uncertainty created by our outdated, judge-made insider- 
trading law leads investors to question the fairness of our markets 
while leaving legitimate market participants unsure about the 
rules of the road. Congress’ failure to act has often left ordinary in-
vestors asking whether financial markets are stacked in favor of 
those who skirt the rules—and invited questions about how ana-
lysts can do their jobs. This makes investors more hesitant to fi-
nance American companies than they would be if they were con-
fident in the fairness of our markets, and analysts unsure about 
how they can legally do their work. 
Q.2. Do other industries that trade in nonsecurities, such as en-
ergy, currencies, and agriculture commodities, experience insider 
trading perpetuated by bad actors? Would it be beneficial to ensure 
that insider trading statutes exist in these markets? 
A.2. Yes: commodities markets experience trading on the basis of 
misappropriated confidential information—and that trading can 
harm investors. That’s why Congress, in the Dodd-Frank Act, 
amended the Commodity Exchange Act to include Section 6(c)(1), 
which gives the U.S. Commodity Futures Trading Commission 
(CFTC) new enforcement authority mirroring the SEC’s authority 
under Rule 10b-5. 1 

The SEC has pursued insider-trading cases under Rule 10b-5 for 
more than a generation, producing the confused common law that 
risks harm for investors and insiders alike. By contrast, the 
CFTC’s use of its enforcement authority under Section 6(c)(1) is rel-
atively new. The courts have only begun to identify the questions 
in this area that may require Congressional clarification. 2 To the 
degree that such questions produce the kinds of consistent confu-
sion that now characterizes insider-trading doctrine under our se-
curities laws, further Congressional action may be warranted. 
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNOCK 
FROM M. TODD HENDERSON 

Q.1. What are the medium- and long-term ramifications on our 
capital markets by not having laws prohibiting insider trading 
written into statute? 
A.1. Response not received in time for publication. 
Q.2. Do other industries that trade in nonsecurities, such as en-
ergy, currencies, and agriculture commodities, experience insider 
trading perpetrated by bad actors? Would it be beneficial to ensure 
that insider trading statutes exist in these markets? 
A.2. Response not received in time for publication. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNOCK 
FROM DAVID R. BURTON 

Q.1. What are the medium- and long-term ramifications on our 
capital markets by not having laws prohibiting insider trading 
written into statute? 
A.1. Response not received in time for publication. 
Q.2. Do other industries that trade in nonsecurities, such as en-
ergy, currencies, and agriculture commodities, experience insider 
trading perpetrated by bad actors? Would it be beneficial to ensure 
that insider trading statutes exist in these markets? 
A.2. Response not received in time for publication. 

RESPONSES TO WRITTEN QUESTIONS OF CHAIRMAN BROWN 
FROM JOHN C. COFFEE, JR. 

Q.1. Please provide any additional comments on the benefits of in-
sider trading legislation. 
A.1. During the April 5th hearings on the Insider Trading Prohibi-
tion Act, there was disagreement about the wisdom of the Act’s in-
clusion of the ‘‘personal benefit’’ standard. The draft bill retains it, 
but others (such as the Bharara Task Force on Insider Trading) 
strongly recommended that it be deleted. This debate may seem ab-
stract, but a recent example drives home its importance. The facts 
of a well-known case, United States v. Newman, 773 F.3d 438 (2nd 
Cir. 2014), illustrate how sophisticated hedge funds can evade the 
insider trading prohibition if the ‘‘personal benefit’’ requirement is 
retained. There, one portfolio manager at a hedge fund tipped an-
other portfolio manager at a different hedge fund that he had 
learned from sources inside two companies that their soon-to-be-an-
nounced earnings would be down. Both traded on this material 
nonpublic information, with one earning $4 million and the other 
earning $68 million—for a total of $72 million based on this ex-
change of material nonpublic information. This is modern, big-time 
insider trading, and the Insider Trading Prohibition Act would un-
fortunately permit these practices to continue. 

Both defendants in Newman were convicted after a 6-week trial 
at the district court, but their convictions were reversed by the Sec-
ond Circuit, which found that the evidence was insufficient to show 
that the tippee paid or directed any personal benefit to the tipper 
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for the information. Indeed, such payments will be rare to non-
existent because sophisticated traders (such as these) know better 
than to demand or pay any such benefit. Rather, they understand 
that reciprocity is expected. In effect, there is an implicit ‘‘favor 
bank’’ on Wall Street, which requires those seeking material infor-
mation to exchange future tips in return for the tip that they just 
profited from. Norms of reciprocity are common in many industries, 
including the world of investment professionals. All understand 
that to get information you have to provide information: to receive 
it, you have to pay back later with a reciprocal tip. Illustrating this 
understanding is the fact that the inside information in Newman 
flowed from one hedge fund to another almost instantly upon re-
ceipt—without anyone seeking to negotiate a personal benefit. 

As a result, the Insider Trading Prohibition Act leaves a giant 
loophole because it will seldom (if ever) be the case that one sophis-
ticated trader will be so stupid as to pay (or promise) a ‘‘personal 
benefit’’ to another trader. They have learned that ‘‘personal ben-
efit’’ is the necessary critical element under existing insider trading 
law, which they can evade by not paying or promising such a ben-
efit. Thus, in the Newman case, $72 million was made in a day by 
sophisticated parties who have found a way to outflank the law. 
The result is an unjustifiable disparity: smaller investors (or less 
sophisticated ones) can be convicted, but the giants escape liability. 

All this can be easily corrected (and the statute then passed) if 
the words ‘‘for a direct or indirect personal benefit’’ were deleted 
from proposed Section 16A(c)(1)(D). With this deletion, the pro-
posed Act would be beneficial and would cure a variety of ambigu-
ities under current law. Absent this deletion, the proposed Act 
would enable sophisticated hedge funds to continue to evade the 
law with impunity. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR REED 
FROM JOHN C. COFFEE, JR. 

Q.1. How would the Insider Trading Prohibition Act help our 
courts reach more consistent and fair outcomes regarding what 
kind of conduct qualifies as illegal insider trading? 
A.1. The Act does extend the law of insider trading desirably in a 
few new directions, most notably with respect to computer hacking 
and other forms of theft or embezzlement of information. A single 
statutory standard may also curb the tendency for different Cir-
cuits to create their own rules (as may have happened in decisions 
such as United States v. Martoma, 894 F.3d 64 (2nd Cir. 2017)). 

On the other hand, by continuing to recognize the ‘‘personal ben-
efit’’ standard in its Section 16A(c)(1)(D), this statute would permit 
hedge funds and other professional investors to engage in insider 
trading with impunity by simply not promising, paying, or request-
ing any personal benefit. All they need to do to escape liability is 
shown in United States v. Newman, 773 F.3d 438 (2nd Cir. 2014), 
where one hedge fund tipped another hedge fund about information 
that it had just learned from inside the company and the two funds 
made a total of $72 million in just a day of trading. Although the 
portfolio managers were prosecuted and convicted at the district 
court level, the Second Circuit overturned the conviction of the two 
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portfolio managers on the grounds there was no evidence that they 
had received, paid or promised any personal benefit in return for 
the material information. As a result, sophisticated traders now 
know that they can exchange material nonpublic information, so 
long as they do not give or promise any personal benefit. They will 
continue to tip each other, however, because Wall Street resembles 
a ‘‘favor bank’’ in which you must make deposits of information in 
order to make withdrawals. Even if there may be an expectation 
of a future reciprocal tip, this is not enough to support a criminal 
conviction (where the proof must satisfy the ‘‘beyond a reasonable 
doubt’’ standard). Hence, the statute, as currently written, will en-
courage some sophisticated parties to persist in insider trading— 
and successfully. 

RESPONSES TO WRITTEN QUESTIONS OF 
SENATOR CORTEZ MASTO FROM JOHN C. COFFEE, JR. 

Q.1. I am happy (indeed, enthusiastic) to endorse legislation to 
‘‘ban Congressional stock trading.’’ I have not seen, however, the 
text of either your bill or Senator Warren’s bill and am making no 
comparative assessment of them. 

Many bills concerning Congressional insider trading are being 
considered—I am a cosponsor of Senator Ossoffs (D-GA) ‘‘Ban Con-
gressional Stock Trading Act’’. 

When evaluating these different bills, what should lawmakers 
primarily consider to ensure the language has the most foresight? 
A.1. You need to cover stock equivalents, including instruments 
such as ‘‘total return’’ swaps, single stock futures, all options, and 
other derivatives that match the performance of the security. Some 
of these equivalents will make a professional intermediary the 
record or beneficial holder of the instrument; this should not mat-
ter or provide a defense. Of course, the bill need not (and probably 
should not) cover index funds or broadly diversified mutual funds 
as it would be rare for material nonpublic information from any 
company to enable traders to profit on such broader funds. Conceiv-
ably there is a possibility that Members of Congress might invest 
in indexes or other diversified funds if they knew in advance what 
the Federal Reserve was about to do on interest rates; but this 
might be better addressed by the Federal Reserve, and there is to 
date no indication of such trading. 
Q.2. What language must be necessary for these bills? 
A.2. If you provide for criminal liability in your statute, a scienter 
standard must be specified. I would suggest ‘‘knowingly’’ and would 
strongly advise against the use of a negligence standard for crimi-
nal liability. It is against the tradition of Anglo-American criminal 
law to provide for negligence-based criminal liability, and you 
would invite broad opposition on civil liberties grounds. In this 
light, you should also provide for civil liability where negligence 
can be used as the requisite standard. Here a variety of sanctions 
could be provided, including forfeiture of a portion of the Member 
of Congress’ salary or other benefits, treble damages, and/or cen-
sure by Congress. It is also important to provide this disclosure of 
apparent violations not be delayed. If a Member of Congress were 
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facing an impending election, the critical issue for such person 
might be to delay disclosure of the violation until after the election 
(in the belief that the voters would have forgotten the misconduct 
by the time of the next election). Thus, any allegation discovered 
by the staff for which they believe they have credible evidence 
should be promptly disclosed. One advantage of civil liability is 
that enforcement is much more likely and less costly. 

One last issue needs to be faced: should the proposed bill exempt 
Rule 10b5-1 plans (which permit corporate officers to give voting 
discretion to an intermediary who can then freely trade so long as 
it has not been tipped material nonpublic information). The anal-
ogy here would be to permit a Member of Congress to appoint a 
broker or bank as an agent who would trade a discretionary ac-
count. I would recommend against permitting Rule 10b5-1 plans to 
be so exempted, as recent experience has shown that executive offi-
cers who have established such plans receive a well above-market 
rate of return on them (suggesting that some material information 
is leaking to the agent). 
Q.3. Some lawmakers have diversified into digital assets—how 
should lawmakers consider stopping Congressional insider trading 
in those securities? 
A.3. If we are talking about cryptocurrencies here, I do not cur-
rently see the need to prohibit Members of Congress from investing 
or trading in them. Still, I might favor a more limited prohibition 
on the purchase of cryptos from a controlling person or affiliate of 
such a currency. There is considerable evidence that a few 
cryptocurrencies have been manipulated (for example, Tether). You 
may also be concerned that the founder of a currency wants to ad-
vertise it by showing that a Member of Congress invests in it. But 
this is a different problem from insider trading and involves the 
ethically dubious appearance of a Congressperson advertising for a 
product. My one concern about Members of Congress investing or 
trading in cryptos would be trading based on nonpublic knowledge 
about the Federal Reserve’s intentions with respect to interest 
rates. To date, I am aware of no such example of trading in antici-
pation of Federal Reserve interest rate announcements, and thus 
it may be premature to legislate this broadly with respect to owner-
ship of cryptos. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNOCK 
FROM JOHN C. COFFEE, JR. 

Q.1. What are the medium- and long-term ramifications on our 
capital markets by not having laws prohibiting insider trading 
written into statute? 
A.1. Although we have long had SEC Rule 10b5 to combat insider 
trading, its coverage is imperfect and permits sophisticated traders 
to engage in insider trading with relative impunity so long as they 
do not give, receive, or promise any personal benefit. Currently, 
this ‘‘personal benefit’’ requirement is recognized and codified by 
proposed Section 16A(c)(1)(D), which unfortunately implies that the 
most sophisticated traders can find a way to lawfully engage in 
egregious insider trading. It would be very easy to delete the ‘‘per-
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sonal benefit’’ requirement from the above Section, and then the 
statute would prescribe virtually all forms of trading that were 
based on material nonpublic information. 

If insider trading can persist so long as no personal benefit is 
given or promised, this will imply that ‘‘agency costs’’ in corporate 
governance will remain high because managers can secretly profit 
without disclosure. At bottom, most forms of insider trading involve 
a theft or embezzlement of information. Stealing is never efficient 
and always injures investors, but it could be largely precluded if 
the ‘‘personal benefit’’ standard were deleted from Section 
16A(c)(1)(D). 
Q.2. Do other industries that trade in nonsecurities, such as en-
ergy, currencies, and agriculture commodities, experience insider 
trading perpetrated by bad actors? Would it be beneficial to ensure 
that insider trading statutes exist in these markets? 
A.2. Good question! There is little empirical data on the extent of 
informed trading in other markets. The Commodity Futures Trad-
ing Commission (CFTC) now has a recently revised statute that 
now precludes insider trading, but I am not aware of how often it 
has been used. In general, trading in the commodities markets is 
not on a firm-specific basis, and thus specific shareholders of a 
company are not prejudiced. Conceivably, there can be insider trad-
ing in cryptocurrency and related derivative markets, but generally 
the greater danger in these markets is market manipulation, which 
would require a different statute and probably can be prosecuted 
to some extent under existing law. Nonetheless, your question is a 
good one to which a thorough and adequate answer cannot today 
be given. 
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ADDITIONAL MATERIAL SUPPLIED FOR THE RECORD 

LETTER SUBMITTED BY NASAA 
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LETTER SUBMITTED BY COALITION SUPPORTING JOBS ACT 4.0 
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LETTER SUBMITTED BY SBIA 
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STATEMENT SUBMITTED BY COALITION OF INNOVATION AND 
ENTREPRENEURSHIP ORGANIZATIONS 
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STATEMENT SUBMITTED BY SIFMA 
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