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PROTECTING A PRECIOUS, ALMOST
SACRED RIGHT: THE JOHN R. LEWIS
VOTING RIGHTS ADVANCEMENT ACT

WEDNESDAY, OCTOBER 6, 2021

UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Committee met, pursuant to notice, at 2:00 p.m., in Room
G50, Dirksen Senate Office Building, Hon. Richard J. Durbin,
Chair of the Committee, presiding.

Present: Senators Durbin [presiding], Leahy, Klobuchar, Coons,
Blumenthal, Hirono, Padilla, Ossoff, Grassley, Lee, Cruz, Hawley,
and Blackburn.

OPENING STATEMENT OF HON. RICHARD J. DURBIN,
A U.S. SENATOR FROM THE STATE OF ILLINOIS

Chair DURBIN. Good afternoon. The hearing of the Senate Judici-
ary Committee on “Protecting a Precious, Almost Sacred Right: The
John R. Lewis Voting Rights Act—Advancement Act” will come to
order. Today, this is the fourth hearing on protecting the right to
vote, which we introduced yesterday. Before we begin, I'd like to
turn to a video to put this legislation in historic perspective.

[Video presentation.]

Right now, public officials across the country are carrying out a
process known as redistricting. It’s happening in my State and vir-
tually every other state: every 10 years, following the decennial
census. At this moment, State legislatures, county commissions,
town councils are redrawing the lines that’ll help determine who
the American people elect to represent them in Congress and in
their State capitals.

That means for the first time since the days before Dr. King’s
March on Washington, congressional, State, and local government
legislative districts will be drawn without the key protections of the
Voting Rights Act because, in 2013, the Supreme Court issued its
5-to-4 decision, Shelby County v. Holder, that essentially nullified
a key provision of the Voting Rights Act of 1965, Section 5.

That Section 5 required localities with records of discrimination
against voters of color through racist policies like poll taxes and lit-
erary tests to ensure any changes to the voting rules were vetted
by the Justice Department before they could be enforced. This re-
quirement is known simply as “preclearance,” and it applied to re-
districting. That preclearance requirement, the guarantee of ac-
countability to the voters and adherence to the law, was eliminated
by the Supreme Court in Shelby.
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As today’s witness, Assistant Attorney General Kristen Clarke,
has explained, in the absence of a preclearance requirement, juris-
dictions have less incentive to involve community contacts in the
elections process and the process of considering and adopting vot-
ing changes. Losing this avenue of participation is particularly
harmful for minority voters. Americans have every reason to be
concerned about the lack of transparency in this year’s redis-
tricting. Without full protections of the Voting Rights Act, State
legislators could redraw districts in ways that unlawfully diminish
the power of voters of color.

The truth is, State lawmakers have already taken unprecedented
steps to silence the voices of American voters. This year alone, leg-
islators throughout the country have introduced more than 425
bills with provisions to make it harder for people, particularly peo-
ple of color, to vote. Nineteen states have gone on to enact 33 of
these laws. Some of them set new limits on voting by mail. Others
cut hours on polling locations. All of them are designed to achieve
the same outcome: new barriers to the ballot box. The proponents
of these laws claim they are designed to help prevent so-called
voter fraud, but facts show that claims of voter fraud are nothing
more than grist for the mill of the big lie.

Remember when the former President insisted he actually won
the election last year? He’s still at it. That election was branded
by his Department of Homeland Security as the most secure in
American history. Earlier this month, a team of Republican-backed,
quote, “cyber ninjas”—that’s what they call themselves—completed
a months-long audit. They collected millions of dollars from right-
wing organizations to fund this undertaking. This was going to be
a months-long audit of the 2020 election results in Arizona, to
prove once and for all that Donald Trump finally won.

What did they find? More votes for Joe Biden and fewer votes for
Donald Trump. Despite this overwhelming evidence, the myth of
voter fraud persists. Sadly, it’s being weaponized by those who
hope to advance their own political ambitions by discrediting our
electoral process. If State legislators and others are going to de-
fame and diminish our democracy, we in the Congress have a duty
to defend it. With the John Lewis Voting Rights Advancement Act,
the Senate has an opportunity to reinvigorate one of the most im-
portant pieces of legislation in American history.

I've been here a few years. I can actually remember, and I'll bet
Senator Leahy could, too. This was a big bipartisan issue. Over the
years, Democrats and Republicans voted the same way on the Vot-
ing Rights Act. In the words of Senator Mitch McConnell when he
voted for it once, quote, “This is a piece of legislation which has
worked.” I think he’s right. Let’s keep it working.

In our Nation, there is no freedom more fundamental than the
right to vote. As our old friend John Lewis said before his passing,
“It’s the most powerful nonviolent tool we have. Our democracy is
strongest when every eligible voter votes.”

I'll now turn to Senator Leahy, the lead sponsor of the John—
I'm sorry. First, it looks like I'm going to turn to my friend Senator
Chuck Grassley, and then Patrick Leahy. Senator Grassley, I'm
sorry.



3

STATEMENT OF HON. CHARLES E. GRASSLEY,
A U.S. SENATOR FROM THE STATE OF IOWA

Senator GRASSLEY. H.R. 4 was crafted in the memory of the late
Congressman John L.—John Lewis, and it’s about voting rights
that he fought for and appropriately honored for. The unfortunate
reality is that this hearing is another attack on the Supreme Court,
and this bill is yet another attempt at Federal takeover of State
and local elections. It wrestles control of elections away from the
State and into the hands of the Biden-Harris Department of Jus-
tice and partisan lawyers backed by dark-money groups.

Before discussing the matter at hand, I want to say that we are
grateful to have a number of extraordinary busy State officials, and
former State and Federal officials we heard from who were eager
to testify against this bill. This was even more impressive for this
hearing, given that the second panel was unsettled until just last
Friday. We truly appreciate all their efforts and their outreach.

Revising and reviewing this bill, I can see why so many experts
were willing to rearrange their schedules. This bill is a disaster. It
penalizes states for voter ID laws, which an overwhelming majority
of Americans support. Even Democrats claimed to support ID laws
earlier this year. It fundamentally changes who is responsible for
elections in America, replacing States with the Federal Govern-
ment. Why change what has worked for 240 years and which the
Constitution is very clear that the manner of holding elections is
up to State legislatures?

This is the fourth hearing regarding voting rights in the U.S.
Senate this Congress. We had a Subcommittee hearing two weeks
ago on the same topic, but this did not seem like a process designed
to learn more from the experts and State officials responsible for
running elections. It seemed rushed so that we could say that we
had another hearing.

Look at this bill’s history. This bill has been proposed, in various
names and with slightly different provisions, all the way back to
2015. It was proposed in direct response to the Supreme Court’s
2013 decision, Shelby County. That case recognized that the land-
scape in America looked very different in 2013 than in 1965, when
the Voting Rights Act was passed, and the Supreme Court con-
cluded that Congress couldn’t keep requiring states to preclear
with the Federal Government election law changes based on data
going back to 1965.

Fast-forward, then, 8 years, and the Supreme Court again issued
a decision, this time, the Brnovich v. Democratic National Com-
mittee. This case, the Supreme Court set forth a list of substantive
guideposts to determine whether, considering the totality of the cir-
cumstances, changes to voting rules are lawful under Section 2 of
the Voting Rights Act.

Unsurprisingly, Democrats immediately set about revising this
bill to overrule the Supreme Court’s commonsense decision. The
latest version doesn’t just revive the preclearance procedures in
place before Shelby County. It massively expands preclearance.

Democrats also want to erase the very reasonable factors that
the Court outlined in Brnovich to guide lower courts as they look
at the totality of circumstances for changes to voting laws. H.R. 4
replaces those Supreme Court guideposts with a list of undefined
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and far more vague factors, such as difficulty complying with vot-
ing requirements. These factors don’t provide any legal clarity.
What they do provide is enormous opportunity for mischief by
Democrat lawyers. If activist lawyers, backed by an unending flow
of dark money, can find a few violations under this amorphous
standard, then a State is subject to preclearance. That gives DOJ
control over jurisdiction for a period of 10 years.

As written, H.R. 4 would also give the Department of Justice the
power to retroactively look back at a jurisdiction—determine
whether, in the past 25 years, the jurisdiction has sufficient num-
ber of violations to warrant imposing preclearance right now.
Preclearance worked wonders in 1965. It was needed to ensure the
vote for minority communities that were denied the right to vote
by poll taxes and literacy tests. Those laws have, thankfully, been
erased from the books. We have recently had record turnout for mi-
nority voters. Why are we expanding preclearance in 2021?

Do we really want the Department of Justice exerting this level
of control over our States? This is the same DOJ that only yester-
day distributed a memorandum vaguely threatening to use the FBI
to investigate parents protesting school teaching Critical Race The-
ory in the classroom if those protests, quote, unquote, “intimidate”
school board members. Do we really want to give partisan activ-
ists—who claim that paying for postage stamps to mail in a ballot
is a poll tax—the ability to subject a State to burdensome Federal
regulations and oversight? Do we really want to give Democratic
operatives unfettered power to bring States under preclearance
with lawsuits—lawsuits resting on vague notions of, quote, un-
quote, “violations”?

To that end, I hope to hear from Attorney General Rokita, who
was previously Indiana’s Secretary of State, why it’s so important
for States to manage their own elections and why Federalized elec-
tion laws are bad for election integrity and, most importantly, voter
participation. I hope to hear from Hon. Ken Cuccinelli, who was
the Attorney General of the Commonwealth of Virginia when
preclearance was outlawed, the impact of imposing preclearance
procedures would have moving forward.

Before I wrap up, I'd like to take a moment to introduce, for the
record, two written statements that I believe warrant recognition.

Lieutenant Governor Mark Robinson’s described the flaws in
H.R. 4 and noted that, quote, “this legislation is nothing more than
an attempt to ensure that one party control the machinery of our
government in perpetuity, by mandating an unconstitutional Fed-
eral takeover of elections in our country”, end of quote. I also ap-
preciate that a legal advisor to the bipartisan Carter-Baker Com-
mission, Thor Hearne, noted that H.R. 4 is, quote, “the antithesis
of the Carter-Baker Commissions’ bipartisan recommendations for
election reform”, end of quote. We would be wise to heed their con-
cerns with regard to H.R. 4.

[The information appears as a submission for the record.]

Sadly, my Democrat friends seem to disagree. They’re pushing
H.R. 4 to take away the ability of States to establish their own vot-
ing rules. We should all agree that participating in American de-
mocracy at the ballot box is a fundamental right. It’s a right that
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we should want to protect and not outsource to political operatives
and DOJ and activist outside groups. Thank you.
Chair DURBIN. Thanks, Senator Grassley. Senator Leahy.

STATEMENT OF HON. PATRICK J. LEAHY,
A U.S. SENATOR FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman. I know that my
friend, Iowa Senator Grassley was talking about H.R. 4, but I
would note that we’re here to discuss my bill, S. 4, which has dra-
matic changes from the bill he was talking about. It’s the John
Lewis Voting Rights Advancement Act. I've championed this for
years. The Voting Rights Advancement Act, as you’ve noted, Mr.
Chairman, has been bipartisan for many years, just like all the ef-
forts to restore the Voting Rights Act before it. I hope it continues
to get bipartisan support, as it has always had.

Like the evolving decisions from the Court that impact the Vot-
ing Rights Act, well, then, this legislation also must evolve to ad-
dress emerging concerns. It may be surprising to some, when they
hear the rhetoric, to learn that the Voting Rights Act—improving
and strengthening and reauthorizing it—has been an over-
whelming bipartisan effort for decades. We seem to be in an era of
toxic partisanship, and I hope that will not obscure what has for
decades united us across party lines. Republican and Democratic
Members of this Committee voted in support of reauthorizing the
Voting Rights Act in 2006.

In fact, it wasn’t long ago we stood side by side to unanimously
approve the 2006 reauthorization of the Voting Rights Act. We
even stood together, with the House and Senate Members, Repub-
licans and Democrats alike, on the steps of the Capitol. You have
about as broad a spectrum of ideologies among the Republicans and
Democrats in that picture as you can imagine.

I wonder what’s changed in such a short time. The belief that
protecting our right to vote is bigger than party or politics. That’s
not novel or new. In my State of Vermont, we fight to make sure
everybody has a chance to vote. It’s a belief that a system of self-
government, a government of, by, and for the people, is one that
is worth preserving for generations to come.

That’s why the John Lewis Voting Rights Act that’s here—it
seeks to ensure that Americans of all parties, all races, all back-
grounds, have their right to vote protected. It’s not, nor has it ever
been, an effort to empower one party over the other. You know, we
insist on all people being able to vote in Vermont. It’s not for one
party or the other. In the last election, we elected a Republican
Governor. We elected a Democrat Lieutenant Governor. It’s not
about a Federal takeover of elections. It’'s not about empowering
fraudulent voting. It’s about empowering citizens to fulfill their
constitutional duty and exercise their legal right to vote. We, as
elected representatives of the people, ought to be able to agree that
that’s a right worth protecting.

The legislation I introduced yesterday is the culmination of many
months of negotiation, both here in the Senate and the House, and
consultation with the Department of Justice, and I couldn’t help
but think that’s the sort of process Congressman Lewis would have
embraced. The Supreme Court’s Shelby County decision decreed
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that Congress has to build a fulsome record of current voting condi-
tions and then premise any legislation restoring the Voting Rights
Act on that record. We've methodically, for years, done just that.

What does that record show? It demonstrates action from Con-
gress is needed and demanded to defend against efforts to restrict
the right to vote in States across the country. The House answered
that call. They passed a bold version of the John Lewis VRAA, this
summer. We did our part by introducing a Senate version that
stayed true to the goals of the House-backed legislation and incor-
porated input we've received through the ongoing bipartisan con-
versation.

This shouldn’t be a partisan issue. It never has been, not in all
my years here in the Senate. I'll continue to work in good faith
with Senators of both parties to find common ground. Remember,
we have one thing that goes beyond Democrats or Republicans, and
that’s protecting our precious right to vote. That’s what gives de-
mocracy its name. That’s more important than any party.

Every one of us should recognize the sacrifices of people like our
friend and hero John Lewis. The question is, are we willing to live
up to his example, put aside our differences, and do what’s right
for democracy? I know we can. The question is, do we have the will
to try? I hope we do. Thank you, Mr. Chairman.

Chair DURBIN. Thanks, Senator Leahy. Senator Cruz.

OPENING STATEMENT OF HON. TED CRUZ,
A U.S. SENATOR FROM THE STATE OF TEXAS

Senator CRUZ. Thank you, Mr. Chairman. The hearings that
Democrats decide to hold demonstrate their priorities, what they
care about. We have a crisis raging on our southern border right
now because of Joe Biden’s lawless and open border policies. The
head of the Biden Department of Homeland Security is informing
its staff to prepare for up to 400,000 illegal immigrants crossing
this month, and yet the Senate Judiciary Committee has not had
a single hearing on the crisis on our southern border.

Over two million illegal immigrants streaming into America.
Democrats don’t care. Hundreds of thousands of kids in cages.
Democrats don’t care. Every Democrat on this Committee went on
TV, on and on about kids in cages, kids in cages. You now know
what they were saying they didn’t believe because if they believed
it, there are more kids in more cages that are more full now than
there ever were, and not a Democrat on this Committee cares.

Hundreds of thousands of illegal immigrants with COVID. Demo-
crats don’t care. Children, by the thousands, being physically and
sexually abused by human traffickers. Democrats don’t care. Drugs
streaming across our border. Democrats don’t care. Young women
being trapped in sexual slavery by human traffickers. Democrats
don’t care.

What do they care about? This illustrates what they care about.
Democrats have one priority, and that is power. Staying in power.
That’s why Democrats have had four hearings on amnesty. They
look at two million illegal immigrants, and they think, “Ooh, future
Democratic voters. Let’s give them all amnesty.” Never mind the
abuses that happen. This is about power for our Democratic
friends.
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But you know what? There’s something they’ve had more hear-
ings on than amnesty, and that is the Federal takeover of election
law and the Democratic power grab. There is nothing that is a
higher priority for Democrats than staying in power. The Corrupt
Politicians Act was so brazenly political, it was such a naked power
grab, that Democrats have abandoned it when they realized they
couldn’t defend it with a straight face.

This is their fallback provision. Senator Leahy mentioned his
version of the bill in the Senate. That was filed at 12:45 last
night—is when Committee Members were notified of it. There are
a lot of terrible provisions in the bill, but let me just cover two,
briefly. Department of Justice preclearance for everyone Democrats
don’t like and Department of Justice preclearance for everything
Democrats don’t like.

Here’s how it would work. Every State and local government
across the country would have to submit certain voting changes.
What voting changes? Anything like imposing voter ID on elections
or preventing ballot harvesting, to Kristen Clarke and Vanita
Gupta, two partisan activists who haven’t been shy about their ha-
tred of voter integrity laws, before those changes can go into effect.

All right, spoiler alert. If it is a law protecting the integrity of
the election, if it’s a voter ID law, if it’s prohibiting balloted har-
vesting, the partisan activists at the Department of Justice are
going to object, because they’ve been explicit they oppose all those
laws. Similarly, any State and local government that the Demo-
crats don’t like, they have to submit every voting change to the
same partisan activists.

Let me give you an example of how crazy this is, just by analogy.
Can you imagine if Republicans proposed a law that said that
States like California and New York and Illinois have to submit
every law or policy affecting religious liberty or affecting firearms
to a brand-new division of the Department of Justice staffed almost
entirely by activists who have been fighting in favor of religious lib-
erty and in favor of the Second Amendment their entire time, and
if these activists objected to the California or New York law, then
the States couldn’t implement it? That would be absurd. That’s
what the Democrats have done. And, ironically, the Democrats
claim they’re protecting the right to vote.

This bill is an assault on the right to vote. Why? Number one,
ballot integrity acts like VOTER ID Acts prevent voter fraud.
Sadly, Democrats have looked at the bipartisan Carter-Baker pro-
vision, shared by former Democratic President Jimmy Carter, and
just about every recommendation on how to prevent voter fraud
they’ve turned on its head, and said, “We want more fraud because
fraud benefits Democrats.”

Second, the laws that they want unelected bureaucrats to strike
down are laws adopted by democratically elected legislatures in the
States. You don’t get to claim, as Senate Democrats do, that you
favor democracy when you propose measures to stop democracy.
Democracy means the voters decide. This bill is an assault on de-
mocracy, because it says, “We don’t care that 29 million people in
the State of Texas decide, 'We want voter ID,” in accordance with
the views of 80 percent of Americans. We don’t care.” One
unelected bureaucrat at the Department of Justice who happens to
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be a radical left-wing Democratic activist has the power to say, “To
hell with democracy. We're striking down laws passed by democrat-
ically elected legislatures.” This is a power grab, it’s cynical, and
it’s wrong.

Chair DURBIN. We will now turn to the first panel. On our first
panel, we welcome the Assistant Attorney General for Civil Rights,
Kristen Clarke, back to the Committee. Assistant Attorney General
Clarke is a lifelong civil rights lawyer, spent her entire career in
public service. At the Justice Department, she oversees Federal
civil rights enforcement efforts and works to uphold civil and con-
stitutional rights. She first began her career as a trial lawyer in
the Civil Rights Division. Before her confirmation to her current
role, she served as president and executive director of the Lawyers’
Committee for Civil Rights Under the Law.

Let me lay out the mechanics for the rest of the hearing. After
we swear in the Assistant Attorney General, she’ll have five min-
utes for an opening statement, then rounds of questions. I hope
each Senator will abide by our standard, to try to keep their ques-
tions to five minutes or less, as we have some roll-call votes which
will call some Senators out of the Committee from time to time.

Following that, we will switch to our second panel, and Senator
Ossoff will take over presiding. We will once again have 5-minute
opening statements from each witness and 5 minutes of questions
per Senator.

Assistant Attorney General Clarke, could you please stand, to be
sworn in?

[Witness is sworn in.]

Chair DURBIN. Let the record reflect that she answered in the af-
firmative. Please proceed with your opening statement.

STATEMENT OF KRISTEN CLARKE, ASSISTANT
ATTORNEY GENERAL, CIVIL RIGHTS DIVISION,
DEPARTMENT OF JUSTICE, WASHINGTON, DC

Assistant Attorney General CLARKE. Chairman Durbin, Ranking
Member Grassley, and Members of the Senate Judiciary Com-
mittee, my name is Kristen Clarke, and I serve as the Assistant
Attorney General for the Civil Rights Division of the U.S. Depart-
ment of Justice. Thank you for the opportunity to testify on the De-
partment’s work to implement and enforce the Voting Rights Act
and the need to revitalize and restore the Act.

The Voting Rights Act is, as President Johnson said, one of the
most monumental laws in the entire history of American freedom.
It is a law that has helped to truly transform American democracy.
However, the progress we have made is fragile. Recently, there’s
been a resurgence in attacks on voting rights, including cuts to
early voting periods, burdensome restrictions to register or vote, ra-
cially gerrymandered redistricting plans, polling sites eliminated or
consolidated in communities of color, eligible voters purged from
the rolls, and more.

I am here today to sound an alarm. For the Justice Department,
restoring and strengthening the Voting Rights Act is a matter of
great urgency. The Supreme Court’s 2013 Shelby County v. Holder
ruling suspended the preclearance process, eliminating the Justice
Department’s single most powerful and effective tool for protecting
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the right to vote. Before Shelby, the preclearance process enabled
the Department to swiftly block the implementation of many dis-
criminatory and unconstitutional voting practices. Through Section
5, the Department blocked over 3,000 voting changes, helping pro-
tect the rights of millions of citizens. In over 60 percent of blocked
voting changes, there was evidence of intentional discrimination.
We also know that the preclearance requirement deterred many ju-
risdictions from adopting discriminatory changes in the first place.

Too many jurisdictions have viewed the Shelby ruling as an invi-
tation to adopt rules that disadvantage minority voters. Today, ju-
risdictions that want to restrict voting rights have what the Su-
preme Court memorably described “the advantage of time and iner-
tia.” These new laws can be challenged only through long, pro-
tracted, resource-intensive, case-by-case litigation which we have
pursued in states like Texas and North Carolina.

We are on the cusp of another potentially transformational mo-
ment. A new redistricting cycle has commenced. 2020 census num-
bers show the U.S. has become an increasingly diverse nation, with
population growth attributable to increases in the number of people
of color. Absent congressional action, this redistricting cycle would
be the first in half a century without the full protections of the Vot-
ing Rights Act, and jurisdictions may be poised to dilute the in-
creased minority voting strength that has resulted from these nat-
ural demographic changes. Without preclearance, the Justice De-
partment will have limited tools to obtain documents and to assess
where voting rights are being restricted, thereby hampering en-
forcement efforts.

The John Lewis Voting Rights Advancement Act addresses sev-
eral of the barriers I've referenced which are impeding the Depart-
ment’s efforts to protect American citizens’ right to vote. First, the
Act responds to the elimination of the preclearance coverage for-
mula by updating the relevant criteria, so that Section 5 coverage
is tied to current conduct by jurisdictions. Second, the bill provides
greater clarity regarding the appropriate legal standard in Section
2 vote denial cases. Third, the legislation gives the Department au-
thority to compel the production of documents and materials rel-
evant to investigations of potential voting rights violations. Fourth,
the bill places new measures to safeguard the rights of Native
American and Alaskan Native voters.

In 1965, Congress enacted, and in 1975, 1982, and 2006, reau-
thorized, a statute that provided the strong medicine needed to
remedy voting discrimination and to enforce our Constitution’s
commitment to ensuring that no citizen’s right to vote would be
abridged on account of race or color. Congress must act now to re-
store the Voting Rights Act, to prevent us from backsliding into a
nation where millions of citizens, particularly citizens of color, find
it difficult to register, cast their ballot, and elect candidates of their
choice. The Justice Department welcomes this opportunity to work
with Congress to revive this bedrock civil rights law. Thank you.

[The prepared statement of Assistant Attorney General Clarke
appears as submission for the record.]

Chair DURBIN. Thanks, General Clarke. Let me start the ques-
tioning. Texas is the largest legislature—pardon me, the latest leg-
islature this year to attack the right to vote based on the lie of
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widespread voter fraud. Last month, Texas Governor Abbott signed
S.B. 1 into law. It banned—it banned voting opportunities that
made voting more accessible, particularly during the pandemic,
such as drive-through voting and 24-hour voting options. It in-
creased access for partisan poll watchers. It prohibited local elec-
tion officials from proactively distributing applications to request
mail-in ballots.

The legislation also restricts the state’s vote-by-mail access, in-
cluding new ID requirements for absentee voters. These voting re-
strictions come after voters of color used all of these same options
at historic levels in the last election. Supporters of the bill—and
we’ve heard it this afternoon in the Committee—claim you’ve got
to do it. It’s the only way to stop voter fraud.

The Texas attorney general spent 22,000 hours looking for evi-
dence of fraud. You'd think they really would’ve made their case.
What they found to try to justify S.B. 1 was the following. Only 16
potential cases of fraud out of 17 million registered voters. You re-
member what happened in Arizona. $5.7 million spent on the Ninja
Turtles who were going through all these ballots, and the net re-
sult was more votes for Biden, fewer votes for Trump. This notion
of voter fraud is a ruse, as far as I'm concerned. Where there is
fraud and waste, we should oppose it, whatever party is trying to
make an excuse for it, but in this case, there is no basis for it.

I would like to ask you to put into perspective for just a mo-
ment—we know the discrimination based on voting throughout his-
tory. It’s a horrible chapter, more than one chapter, in our Nation’s
history, when it comes to civil rights after the Civil War. The ques-
tion today is, does it take on a different context in light of the big
lie; in light of the argument of the previous President that he, in
fact, won the last election, though there’s no evidence of that; and
the attempt to discredit our electoral voting process?

Assistant Attorney General CLARKE. Thank you for the question,
Chairman. The Justice Department believes that elections in our
country should be open, fair, and free from fraud. We have ob-
served that claims of fraud are exceedingly rare. Should the Justice
Department encounter evidence of fraud, the Department stands
ready to investigate that fraud.

What the Justice Department has observed is that voting dis-
crimination is widespread. It is a current day problem across our
country, in Texas, and in many other parts of the country. The Jus-
tice Department spent several years tackling the State’s voter ID
law. We know that the State of Texas spend about $3.5 million de-
fending that law. The Justice Department is here to make the case
for restoring the preclearance provision so that we can ensure that
elections are free, open, and fair across our country.

Chair DURBIN. It seems, when you read Shelby County and
Brnovich, that the argument being made by the Supreme Court is,
sure, it was a problem in the old days, but it’s just no longer a
problem that would require preclearance. Yet, you look back not
that far in history, a three-judge panel in 2016 examining a 2013—
2013 North Carolina voting law that required strict voter ID and
limited early voting, the judges wrote, quote “targeted African
Americans with almost surgical precision.” This was no coinci-
dence, the Court found, noting that before enacting the law, the
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legislature request data on the use, by race, of a number of voting
practices. Upon receipt of the race data, the general assembly en-
acted legislation that restricted voting and registration in five dif-
ferent ways, all of which disproportionately affect African Ameri-
cans. That’s 8 years ago.

The question I have for you, is there evidence now, what we’re
seeing in the States, of recurrence of this theme?

Assistant Attorney General CLARKE. Yes. In the Department’s
view, voting discrimination is a current day problem. The Justice
Department has found that Section 2 litigation which it brought in
the States that you reference, North Carolina and Texas, have
proven to be an inadequate substitute for the important protections
that had long been provided by Section 5. The advantage with Sec-
tion 5 is that it blocks these discriminatory laws from ever taking
root in our electoral process. While the Department had Section 5
in place, the Department blocked 3,000 discriminatory voting
changes, about 60 percent of them having evidence of intentional
discrimination. Our hope is that these hearings will lead to a res-
toration of what has been one of the most important and powerful
tools for the Department to do its work of safeguarding the right
to vote in our country.

Chair DURBIN. Thank you. Senator Grassley.

Senator GRASSLEY. Yes. General Clarke, I'm going to quote some
polls that you probably know exist, but I'm going to quote them
anyway. Monmouth, 84 percent of non-white respondents said that
they supported requiring photo ID. Sixty-two percent of the Demo-
crats said they supported requiring photo ID. That number rose to
87 percent among Independents, 91 percent among Republicans.

Two questions for you. How do you square prevailing public sen-
timent with your comments that photo ID is a burdensome proof
of citizenship required and, your words, a “bag of tricks” to sup-
press Black votes?

Assistant Attorney General CLARKE. Thank you, Ranking Mem-
ber Grassley. The Department does not believe that voter ID laws,
on their face, are unlawful. The Department carries out its work
by looking at the particular photo ID law that may have been
adopted in a particular State. It looks at data, with the support of
experts, to determine who has access to the particular forms of ID
that are deemed qualifying under a particular law. We follow the
facts and apply the law.

Photo ID laws are not, on their face, invalid. It really depends
on where that photo ID law has been instituted. It depends on the
form of the ID and the kinds of ID that may be permissible on that
law, and whether or not there are disparities in who has access to
the particular category of IDs called for by a law.

Senator GRASSLEY. The overwhelming majority of Americans, as
according to these polls, support ID requirements. Do you think
most Americans support voter suppression? Because you said it
would suppress Black votes.

Assistant Attorney General CLARKE. The Department believes
that our elections should be free from discrimination. Particular
photo ID laws or purge programs or decisions to shut down polling
sites may have a discriminatory impact on minority voters. What
we have found in the course of our work at the Department is that
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these are fact-specific, fact-intensive, and context-specific inquiries,
Senator. These kinds of analyses are conducted by the career em-
ployees at the Department who will look at a particular law, a par-
ticular photo ID law, to determine whether or not it runs afoul of
the Voting Rights Act or the Constitution.

Senator GRASSLEY. You gave me a Department answer, and
that’s appropriate, but my question is whether you think these ID
requirements—that because Americans say theyre for them, and
you say they’re a way of suppressing Black votes, you think Ameri-
cans support voter suppression?

Assistant Attorney General CLARKE. Senator, I think that these
polls are helpful, but the Department conducts its work by looking
at the facts——

Senator GRASSLEY. Okay. Let——

Assistant Attorney General CLARKE [continuing]. And applying
the law.

Senator GRASSLEY. Let me go on to another question. The De-
partment of Justice recently filed a lawsuit against Georgia’s elec-
tion reforms. Will the Department of Justice bring enforcement ac-
tion against New York for only allowing 10 days of in-person vot-
ing, or Delaware for never permitting early in-person voting? If you
say no to that, if you don’t plan to bring an action, then how can
you challenge Georgia’s Senate Vote Bill 202, which has more le-
nient provisions than both New York and Delaware?

Assistant Attorney General CLARKE. Senator, I can’t comment on
pending investigations and if any such investigation exists, but
what I can tell you is that the Department is committed to pro-
tecting the right to vote in every corner of our country. In New
York, for example, we recently resolved a matter involving a county
that ran afoul of the National Voter Registration Act and the Help
America Vote Act. We're committed to eliminating discrimination,
root and branch, wherever it rears its head across our country.

Senator GRASSLEY. I was very gratified to see that the 2020 Pres-
idential election, despite the pandemic, quote, “featured the largest
increase in voters between two Presidential elections on the record,
with 17 million more people voting than in 2016”, end of quote. Ad-
ditionally, in 2020, non-Hispanic Blacks had a higher voting turn-
out than in 2016, 63 percent, as compared to 60 percent. It would
seem to me that we should be encouraging these high turnouts
without restrictions. What, about these statistics, justify the impo-
sition of preclearance?

Assistant Attorney General CLARKE. Thank you, Senator. The
statistics that you share certainly reflect a story of progress. What
the Department has found is that in particular communities across
our country, voting discrimination remains a real and ongoing
problem. We saw this in Texas, in North Carolina, where the De-
partment was engaged in longstanding Section 2 litigation against
discriminatory measures in those places. We saw this recently in
New York, in the matter that I referenced involving violations of
HAVA and the NVRA. We saw this in New Jersey, where we re-
cently resolved a statewide NVRA claim. While there has been
progress, we know that voting discrimination remains alive and
well in many local, State, and other jurisdictions across the coun-
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try, and Section 5 has proven to be an important tool to identify
and block voting discrimination.

Senator LEAHY. [Presiding.] Thank you. I have a couple of ques-
tions, and as you know, some of us have been running in and out.

Senator BLACKBURN. Mr. Chairman, do we have an order, so that
we will know when we’re in the queue? Senator Blackburn, here.

Senator LEAHY. No, I know who you are. We’ve met before. Yes.

Senator BLACKBURN. No, I was just asking if——

Senator LEAHY. Well, the

Senator BLACKBURN [continuing]. We have an order in the queue.

Senator LEAHY. The Republican side would——

Senator BLACKBURN. Okay.

Senator LEAHY [continuing]. Determine who——

Senator BLACKBURN. You got

Senator LEAHY [continuing]. They’re supposed to

Senator BLACKBURN. Okay. Thanks.

Senator LEAHY [continuing]. Have, and if we go by order of ar-
rival, of course, Senator Durbin and I and Senator Grassley are the
three here ahead of everybody else, but what—so, if we could start
my time over again?

Assistant Attorney General Clarke, I am glad you're here. I think
this is important that we all be here. As the lead sponsor of the
John Lewis Voting Rights Act, 'm alarmed by the toxic and par-
tisan rhetoric around restoring the Voting Rights Act. As a child,
I remember going with my parents, when they would go to vote,
and they told me, “This is a sacred right. Everybody should have
it.”

For decades, since I've been here in the Senate, Republicans and
Democrats come—came together to strengthen this landmark law,
and so I can’t understand the partisan rancor that’s going around
with it now. Why is it so important for Americans of all parties,
all backgrounds, to believe that this issue should unite us, not di-
vide us?

Assistant Attorney General CLARKE. Thank you for that ques-
tion, Senator. The right to vote is one of the most central rights in
American democracy, and we know that the Voting Rights Act has
enjoyed tremendous bipartisan support throughout the years, dur-
ing its authorization in 1965, during subsequent reauthorizations
in 1970, 1982, and 2006. I am recalling the statement that Presi-
dent Bush made when he signed the bill into law in 2006. He ob-
served that he was renewing a bill that helped to bring a commu-
nity on the margins into the life of American democracy.

The Justice Department knows that partisanship has no place
when it’s come to enforcement of the Voting Rights Act. This work
has been about ensuring that all Americans enjoy equal access to
the ballot, regardless of race; that all Americans enjoy an electoral
process that is free from discrimination. The Justice Department
welcomes this opportunity to work with Congress now to restore a
law that truly has proven to be one of the most effective laws ever
passed by Congress.

Senator LEAHY. For those of us—and I know you do, and I do be-
lieve that everybody should have the right to vote, Republicans,
Democrats, Independents, whoever they are, if we're going to pre-
serve a democracy. Some would say this is a—and some have
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claimed, even from this Committee, that there’s some kind of nefar-
ious attempt by Democrats to usurp States’ rights and sovereignty.
If so, I would—nobody in my State would allow me to vote for it.
Nothing could be further from the truth.

Can you explain in simple terms why the John Lewis Voting
Rights Advancement Act is a balanced approach and that safe-
guards are included in the legislation to ensure that States have
ample opportunity to assert their rights and defend their proce-
dures?

Assistant Attorney General CLARKE. The Department has ob-
served a number of important features about this bill. It makes
bailout easier, so that jurisdictions that have a clean record and a
clean bill of health can exempt themselves from the preclearance
obligation. We observed that there are States, throughout time,
such as North Carolina and Mississippi, that joined an amicus brief
in the Shelby case, who indicated they enjoyed the benefits of
preclearance, that they appreciated the flexibility and latitude that
the process provided.

The career employees at the Justice Department who handle the
preclearance process have had good working relationships with
local and State election officials. Jurisdictions also have the option
of bypassing the Justice Department and going to the courts for ju-
dicial review instead. There’s been a long history of good collabora-
tion between the Justice Department and local and State jurisdic-
tions in administering the preclearance process. This is a process
that has, at the end of the day, helped to block voting discrimina-
tion and has helped to rid discrimination from our electoral proc-
ess.

Senator LEAHY. Thank you. I hope we can continue to work to-
gether on this, to make sure we can find a path to enactment. I'm
including in the record now the House Judiciary Committee’s
record addressing voting rights and the Voting Rights Act of the
Senate Judiciary Committee record, and without objection that will
be included.

[The information appears as submission for the record.]

Continue to work with us, because I was thrilled to be standing
with leading—if I could have that photograph back, just for a mo-
ment, and then TI'll yield the floor. I was thrilled to be standing
with leading Republicans and Democrats when we last signed this
bill, in saying, “See, it’s for America. It’s not for either political
party. It’s for America.” And that’s what we want.

To answer Senator Blackburn’s question, actually, Senator, I'm
told Senator Lee will be recognized and then Senator Klobuchar.
Senator Lee.

Senator LEE. Thank you, Mr. Chairman. Ms. Clarke, let’s talk for
a minute about what States can do. Does California have the au-
thority, and should it have the authority, to adopt more stringent
air quality standards than the Federal standards in place without
receiving preclearance from the United States Government?

Assistant Attorney General CLARKE. Senator, this is not an area
that I work in. I suppose, but this is not an area that I work in.

Senator LEE. What about areas that are protected by the Bill of
Rights? Let’s suppose that a State wants to pass laws dealing with
COVID-19 that might have the impact of restricting religious free-
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dom by, for example, restricting the number of people who may
congregate in a church or otherwise. Should laws like that have to
first receive preclearance before they can be enacted by a State?

Assistant Attorney General CLARKE. Senator, I'm here to talk
about the right to vote, which falls to the 14th and 15th Amend-
ments, and Congress has broad——

Senator LEE. Thank you.

Assistant Attorney General CLARKE [continuing]. Powers to——

Senator LEE. Sure. Sure.

Assistant Attorney General CLARKE [continuing]. Enforce——

Senator LEE. I assume you’d also agree that, through the 14th
Amendment, Congress also has broad powers to protect other fun-
damental individual rights, including religious freedom. What
about the Second Amendment? What about gun laws? Should a
State be required to receive preclearance from Federal officials be-
fore adopting gun restrictions?

Assistant Attorney General CLARKE. This is not an area that I
work in, in the Civil Rights Division, but I do know that the right
to vote is unique. It’s special, and it’s something that the Supreme
Court has routinely said that Congress has broad enforcement pow-
ers under the 14th and 15th Amendments to protect.

Senator LEE. Sure. Those broad powers also extend to other
rights that people have. You know, I think that it’s important for
us to remember that our Nation is built on this principle of respect
for the sovereign entities that our States are and for the ability of
each sovereign State, for the people, through their elected rep-
resentatives, to be able to adopt laws that they deem fit, because
of course the sovereigns in our republic are, in fact, the people. The
people have yielded some of their sovereignty up to the States. In
other areas, they’ve yielded it to the Federal sovereign.

The Supreme Court of the United States has made this very
clear in a number of cases over the years, including the Supreme
Court ruling in the Shelby County case, in which the Supreme
Court of the United States said, quote, “The Federal Government
does not have a general right to review and veto State enactments
before they go into effect.” In fact, the founding fathers consid-
ered—and expressly, decidedly rejected—giving the Federal Gov-
ernment the power to provide what they referred to as a negative,
or a veto, over any and all State laws.

We don’t advocate for preclearance even in areas surrounding
our constitutional rights and the constitutional rights belonging to
individuals. If the laws passed by a State happen to violate the
Constitution, we do, of course, have a procedure in place for chal-
lenging those. They go to the Federal judiciary. The parties can liti-
gate those after, of course, the constitutional arguments are made
to the legislative body considering them. If they fail there, they can
raise them with the judiciary after they become law.

We've got to be very careful that we don’t neglect this principle
of federalism in our lawmaking processes, and we can’t do this
here. We can’t sacrifice this principle, even for rights that we con-
sider important, because the sovereignty of the people is also im-
portant. But there again, if the States do something unconstitu-
tional, their enactments can be deemed unconstitutional, and the
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enforgement of those laws and their implementation can be en-
joined.

Unfortunately, we’ve had a number of politicians, including some
progressives, who aren’t satisfied with merely dictating voting pro-
cedures to the states. In fact, then-Senator Kamala Harris, in 2019,
proposed using preclearance to usurp State control over regulations
involving health, safety, and welfare situations arising in the con-
text of abortion.

Ms. Clarke, when I hear from you, your remarks and your testi-
mony—and one of the things that I hear from you is that the aver-
age American’s concern about the integrity of our elections is some-
how based in racism. Fortunately, the facts don’t support that
premise. Progressives have tried to label any integrity election pro-
tection procedure, such as the laws that have been passed, for ex-
ample, in Georgia of late, as somehow amounting to racist voter
suppression, and yet these provisions have strong support from vot-
ers across the political spectrum, including among minority voters.
Can you tell me, Ms. Clarke, what exactly is racist about requiring
a person to provide a voter ID when participating in the precious,
sacred, constitutionally protected process of voting?

Assistant Attorney General CLARKE. Thank you, Senator. The in-
quiry is whether or not a particular law is discriminatory, and we
won’t know that until we actually look at the facts. We look at the
particular law at issue, and we look at where is it being applied,
and are there racial disparities in terms of who has access to, ex-
ample, to the limited forms of ID that might be called for by a law?
I think the inquiry is about discriminatory effect and discrimina-
tory purpose.

Senator LEAHY. I would note that the Senator’s gone consider-
ably over his time. I didn’t want to interrupt him, but——

Senator KLOBUCHAR. Yes.

Senator LEAHY [continuing]. I'll turn to Senator Klobuchar. I do
that because we’re having votes going on, and people are trying to
go back and forth.

Senator LEE. Thank you, Mr. Chair.

Senator LEAHY. Senator Klobuchar.

Senator KLOBUCHAR. Thank you, Mr. Chair. Thank you very
much for being here today, Ms. Clarke. I just want to get some
basic facts, here. In the Supreme Court’s 5-4 decision in Shelby
County v. Holder, the majority wrote that when Congress estab-
lishes a process for preclearance, it must do so in a way—and this
is the Court decision—that makes sense in light of current condi-
tions. It cannot rely simply on the past.

How do the updates to the Voting Rights Act in the John Lewis
bill respond to the Supreme Court’s critique, and do you agree that
it’s relevant to our evaluation of current conditions that this year
alone over 400 bills have been introduced across the country to roll
})aclg voting rights, and at least 31 of them have been signed into

aw?

Assistant Attorney General CLARKE. Thank you, Senator. The
bill does a number of things. It tethers the preclearance formula
to current conditions, which as you note, is the instruction from the
Supreme Court in the Shelby ruling. I also deem these hearings
that Congress has been conducting since at least 2019 to be impor-
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tant because they’ve provided an opportunity for Congress to hear
about those current conditions on the ground across the country.

The rule—bill also provides stronger protections for Native
American and Alaskan Native voters, which is important, and does
a number of other things including clarifying the standards to be
applied in Section 2 vote denial cases and more.

Senator KLOBUCHAR. Thank you very much. Do you agree, and
I know you’re familiar with the Freedom to Vote Act. We know the
John Lewis Bill—let me just step back—will stop States with a his-
tory of racial discrimination from rolling back voting rights in the
future. It would also counteract some of the laws that States have
already passed through a new provision in section two that would
apply to changes in voting laws made this year.

Do you agree that in order to protect Americans’ right to vote,
Congress must pass both the John Lewis Bill and the Freedom to
Vote Act, which as you know, is a negotiation Senator Manchin,
and myself, and Senator Padilla, on this Committee, Senator
Warnock, Senator Merkley, Senator Kaine and King, and Senator
Schumer put together.

Assistant Attorney General CLARKE. Thank you, Senator. The
Department is here to speak to the importance of the John Lewis
Voting Rights Advancement Act today and welcomes the oppor-
tunity to work with Congress on other ways and other bills that
might strengthen voting rights in our country.

Senator KLOBUCHAR. All right. I was listening to Senator Lee’s
questions, and it made me think of my own real-world experience
here going down to Georgia. I took the Rules Committee, which I
Chair, to Georgia for a field hearing, our first one in decades, about
its new voting law, which includes egregious previsions, which is
why major companies have come out against it, like reducing the
number and availability of ballot drop boxes, putting new limits on
early voting, allowing politicians to fire local election officials,
changing the time of the runoff to 28 days and then not allowing
for any weekend voting during that time period. Making voters put
their birthdate on the outside of the envelope. That’s the internal
envelope instead of the day they cast the ballot, which is meant to
sevzr1 confusion. Not allowing for registration during the runoff pe-
riod.

What is the impact of laws like the one in Georgia on voter par-
ticipa‘i?:ion, especially among voters of color in both urban and rural
areas?

Assistant Attorney General CLARKE. Senator, the Department
has pending litigation against the State of Georgia, and so I can’t
comment on pending litigation. What I can say is that the case-by-
case work that the Department has been engaged in has not been
an adequate substitute for the important work that we’ve been able
to do when we had Section 5 in place, blocking thousands of dis-
criminatory voting changes from ever taking root in the country.

Senator KLOBUCHAR. Very good. Finally, Congressman John
Lewis called voting, “the most powerful nonviolent tool we have to
create a more perfect union,” and that’s how I see it. I have a State
that has the highest voter turnout nearly every single election, in-
cluding the last one. Honestly, Mr. Chairman, with voting laws
that allow for things like same-day registration, we have elected
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Democratic Governors like our Governor Tim Walz, Republican
Governors like Tim Pawlenty, and independent Governors like
Jesse Ventura.

I just see the difference. It’s not what party gets elected. The
changes that people feel like they’re part of the franchise, and that
we’re making it easier for them to vote. Why is it important, Ms.
Clarke, to strengthen and restore the Voting Rights Act, particu-
larly after several Supreme Court decisions have rolled back the
Justice Department’s ability to enforce the law’s protection?

Assistant Attorney General CLARKE. Senator, the right to vote is
one of the most important Civil Rights in our country. It is the
right from which other Civil Rights are derived. It speaks to prin-
ciples that lie at the heart of our Constitution. We know that the
Constitution vests this body with broad powers under the 14th and
15th Amendment to ensure that our elections are free from racial
discrimination. We welcome this opportunity to work with you and
other Members of the Committee to achieve that goal.

Senator KLOBUCHAR. Thank you very much.

Chair DURBIN. [Presiding.] Senator Blackburn.

Senator BLACKBURN. Thank you, Mr. Chairman. Ms. Clarke,
you're in charge of policing the Civil Rights Division at the Federal
level. Does it raise civil rights concerns when the Government at-
tempts to intimidate citizens who are exercising their First Amend-
ment freedom of speech?

Assistant Attorney General CLARKE. Thank you, Senator. We do
not want intimidation in our society.

Senator BLACKBURN. It would concern you if there was an exer-
cise against an individual’s free speech, correct?

Assistant Attorney General CLARKE. The First Amendment is im-
portant, and we also do not want a society with intimidation.

Senator BLACKBURN. Did President Biden promise to keep the
DOJ apolitical?

Assistant Attorney General CLARKE. He has. Attorney General
Garland has made clear his commitment to ensuring that partisan-
ship will not impact our enforcement work.

Senator BLACKBURN. Okay. Yes or no. Did the Teachers Union
write a letter to DOJ asking you to use the Patriot Act to target
concerned parents who voice their opposition to the indoctrination
of their children, yes or no?

Assistant Attorney General CLARKE. This is not a matter that
the Civil Rights Division handled. I'm aware of the memorandum
issued by the Attorney General, which speaks to threats and in-
timidation that some school officials have experienced in our coun-
try, and that’s not activity protected by the First Amendment.

Senator BLACKBURN. You're saying a parent going to a school
board and expressing their dismay with CRT, or with the mask
mandate, is not protected speech. Is that what you’re saying?

Assistant Attorney General CLARKE. I believe the Attorney Gen-
eral’s memorandum deals with threats and intimidation and har-
assment.

Senator BLACKBURN. Okay. Let me ask you this then. Did DOJ
issue the directive to the FBI to target parents in direct response
to this letter from the Teachers Union, yes or no?
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Assistant Attorney General CLARKE. Again, this is not a matter
that the Division handled, but what I can tell you is that the Attor-
ney General said that, quote, “Threats against public servants are
not only illegal, they run counter to our Nation’s core values.”

Senator BLACKBURN. Do you believe it’s appropriate to treat par-
ents as domestic terrorists for daring to ask elected school board
members questions about what is being taught to their children?

Assistant Attorney General CLARKE. Senator, while this is not a
matter that the Civil Rights Division handled, this is a memo-
randum issued by the Attorney General. I know that the Depart-
ment is committed to ensuring robust civil discourse.

Senator BLACKBURN. Do you see any difference in somebody
being a concerned parent and going to a school board meeting and
asking questions, and then that individual being labeled a domestic
terrorist, and this being carried out by the FBI and the DOJ? Is
that not a problem or a concern to you?

Assistant Attorney General CLARKE. The Attorney General’s
memorandum is focused on threats, on intimidation, harass-
ment——

Senator BLACKBURN. Do you see parents as a threat?

Assistant Attorney General CLARKE. I don’t.

Senator BLACKBURN. Do you see parents asking questions as a
threat? Does DOJ see parents asking questions as a threat? Be-
cause we've seen reports from teachers, parents, and other mem-
bers of a private Facebook group in Loudoun County, Virginia that
have been accused of compiling a list of names of district parents
who oppose Critical Race Theory in order to track, hack, and dox
them, or even intimidate them into self-censorship. Should these
teachers and other members of this private Facebook group be pur-
sued by the FBI as domestic terrorists as well?

Assistant Attorney General CLARKE. Senator, free speech is a
hallmark value.

Senator BLACKBURN. It’s free speech for teachers that want to
track parents, but it’s not free speech for parents that want to
show up at a school board meeting and make their displeasure
known and engage in public discourse because those parents, tax-
payers, are paying the bill for that.

Let me ask you this. Attorney General Garland. I've seen reports
of his family connection to Panorama Education over data har-
vesting and holding data on students and having contracts with
school boards. We've had quite a bit of discussion about Facebook
and the way they market and data mine children as young as 8
years old. Are you aware of that?

Assistant Attorney General CLARKE. This is not an issue that the
Civil Rights Division works on, but I'm generally aware.

Senator BLACKBURN. Okay. You all work in stovepipes is what
you're telling me, and that you have no knowledge or information
about what is being done to parents and how they are being la-
beled, and this directive for the FBI to go and investigate parents
who are standing up for what their children are being subjected to
in some public school systems. Thank you, Mr. Chairman.

Chair DURBIN. Thank you, Senator Blackburn. For the sake of
everyone here, circumstances on the floor are fluid, and there’s ne-
gotiations and conversations back and forth at the leadership level.
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The Democrat leader is asking for a caucus immediately after the
end of this first roll call, which will be soon. I would like in fairness
to have two last witnesses before we recess, both of whom have
been here before this announcement clearly, Senator Coons and
Senator Cruz. I recognize Senator Coons.

Senator COONS. Thank you, Chairman Durbin, and thank you
Attorney General Clarke. Thank you. Thank you for a lifetime of
dedication to the Constitution, to voting, to finding a way where
there seems to be now no way to fighting for the foundation of our
democracy, which is the right to vote.

I have a picture on my iPad, and I'm smiling in this picture. I'm
with Congressman John Lewis. I'm at the foot of the Edmund
Pettus Bridge, and I'm holding up a piece of legislation. It’s a piece
of legislation that then Chairman Leahy and I and our staff had
worked tirelessly on over a year. It was to fix the hole blown in the
preclearance section of the Voting Rights Act by the Shelby County
decision, a carefully balanced, sensible approach toward restoring
the effectiveness of preclearance in the modern era, the way that
it is in this bill. In a minute, I'll just ask you to walk us through
what that balance is that the now John Lewis Voting Rights Res-
toration Act would do.

I have to say I'm sick at heart. I was smiling that day because
I was so hopeful, and because I was in the presence of a living
saint; someone who had borne the blows and given his own blood
in a dozen places across our country, in a dozen instances. Set upon
by howling mob when he was on a Greyhound bus as part of the
Freedom Rides; attacked by a Klansman when he dared to stand
up and speak for his rights; challenged by folks who spit on him,
or beat him, or attacked him, or jailed him. Yet in the time I got
to spend with John on five different pilgrimages like this, both in
our country and to South Africa, he struck me as one of the most
generous, kindhearted, humorous, spirted people.

The thing that always challenged me about John was that he be-
lieved in America far long before America believed in him; that he
grew up in a town that was struggling, sweltering under racial op-
pression, and he never gave up hope. I must confess there are mo-
ments now listening to my colleagues, and the ways in which they
are ignoring or mischaracterizing or maligning or misstating the
work of the Department of Justice, the intention of this bill that
I am struggling to remain hopeful.

I'll just say this. If John could remain hopeful, if Congressman
Lewis could remain hopeful, oddly confident, supremely, even se-
renely at times, certain that in the end, democracy would win out,
so must we, even at a moment when it seems so difficult, so even
hopeless. I will challenge my Republican colleagues to be true to
the decades-old tradition of this Voting Rights Act won by so much
sacrifice, being reauthorized and reauthorized, improved and im-
proved over decades from 1965 to its most recent reauthorization.

By negotiating together and finding a way forward, we have
right in front of us a tremendous vehicle. The John Lewis Voting
Rights Advancement Act could be the path forward for that next
step toward a more perfect union. If you would, we’ve heard today
at this hearing objections that somehow subjecting certain localities
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to preclearance is fundamentally unfair. It’s unfair to its citizens.
It’s an undue burden on their State sovereignty.

My recollection was, as we first crafted it, this formula doesn’t
punish or shame any particular locality. It ensures voters within
a jurisdiction with a demonstrated pattern of discrimination over
25 years are protected from a further erosion of their rights, and
the formula permits a jurisdiction to emerge from preclearance
after 10 years of a clean record.

Can you just remind us briefly in the minute I've given you, Ms.
Clarke, how that preclearance framework balances local govern-
ment prerogatives to manage and control their electoral arrange-
ments and decisions with protections for that most important and
foundation constitutional right, the right to vote?

Assistant Attorney General CLARKE. Thank you, Senator. If I
may, I just wanted to share a recollection of Congressman John
Lewis. I recall him being on the Senate floor shaking the hands of
many Members of this body in 2006, leading up to that 98-to-0 vote
in favor of reauthorization. I hope and believe that that level of bi-
partisan support for one of this body’s most important Federal civil
rights laws remains possible today.

The John Lewis Voting Rights Advancement Act contains a num-
ber of provisions. It contains a bailout provision that would allow
jurisdictions with a clean bill of health a way to exempt themselves
from the preclearance obligation. Judicial review is available to ju-
risdictions that want to bypass the Justice Department, and in-
stead proceed to court. There’s a long history of good and strong
collaboration between the Justice Department and local and State
election officials.

The Justice Department has carried out its review of voting laws
in 60 days or less. It’s done so in a transparent manner, publishing
guidelines that walk the public and officials through the process
that it undertakes when reviewing a voting law. We’ve heard from
states like Mississippi and North Carolina that told the Supreme
Court in the Shelby case that DOJ is flexible and has latitude in
how they handle the Section 5 process.

I think this bill, again, makes clear that there is flexibility and
latitude and respect for local and State jurisdictions that are ad-
ministering their local law. The goal is simply about blocking and
deterring discriminatory voting changes so that they would never
take root in a community.

Senator COONS. Thank you. Thank you so much for your testi-
mony today, and thank you for your determined and capable lead-
ership of the Civil Rights Division.

Assistant Attorney General CLARKE. Thank you.

Senator COONS. Thank you, Mr. Chairman.

Chair DURBIN. Thanks, Senator Coons. Senator Cruz.

Senator CRUZ. Thank you, Mr. Chairman. Ms. Clarke, when you
testified before this Committee and when Attorney General Gar-
land testified before this Committee, you both promised to be non-
partisan and impartial. I'm sorry to say that I think neither of you
have lived up to that promise.

Within weeks of President Biden being sworn in, the Department
of Justice dismissed a Civil Rights Division lawsuit it had against
Yale University for explicit racial discrimination. Yale has a policy
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that discriminates against Asian Americans at admissions. It does
so brazenly and openly. Yet, the Department of Justice decided
that preventing racial discrimination did not fit within the purview
of the Biden DOJ.

In your defense, you were not yet there. Neither was Merrick
Garland. That was merely the initial political operatives of the
Biden administration doing what they believed was consistent with
the preferences of the President.

Just this week, after you were there, after Merrick Garland was
there, the Department of Justice issued a memorandum to the FBI
instructing them to mobilize against parents across the country,
parents of school kids, who have the temerity to show up at school
boards and express their opposition to the teaching of Critical Race
Theory, a pernicious theory that divides us on racial lines, that tell
school children the lie that America is fundamentally racist, that
American is irredeemably racist, that all white people are racist. It
spreads racial division. Many parents are understandably quite dis-
mayed at schools that are teaching this to their children, some-
times as young as five. Yet the Department of Justice looked at
that issue and decided to label the parents objecting to this teach-
ing as domestic terrorists. Did you participate in discussions about
the memo before it was issued?

Assistant Attorney General CLARKE. Senator, I can’t talk about
internal deliberations inside the Department.

Senator CRUZ. You can’t talk about whether you participated in
discussions about the memo?

Assistant Attorney General CLARKE. No, but what I can tell you
is that the Civil Rights Division will play a role going forward. The
Attorney General has asked the Department to undertake a review,
and the Division will participate in that review to determine how
Federal enforcement tools can be used to prosecute crimes.

Senator CRUZ. Do you believe parents objecting to the teaching
of Critical Race Theory have civil rights in the democratic process?

Assistant Attorney General CLARKE. I don’t follow the question,
Senator.

Senator CRUZ. You don’t understand the question, whether par-
ents objecting to Critical Race Theory have civil rights?

Assistant Attorney General CLARKE. The First Amendment is a
core value in our democracy and——

Senator CRUZ. I didn’t say free speech. I said civil rights. School
board meetings are democratic. They are petitioning your local gov-
ernment. Do they have civil rights that the voting rights gives a
damn about?

Assistant Attorney General CLARKE. Yes, they have the right to
ﬁxprgss their view to challenge the school boards, to ask school

oards

Senator CRUZ. Is it beneficial for the Attorney General to label
them as domestic terrorists and direct the FBI to target them?

Assistant Attorney General CLARKE. The Attorney General’s
memo deals with threats against public servants and says that
threats against public servants are not only illegal, they run
counter to our Nation’s core value.

Senator CRUZ. Do you believe parents objecting at school boards
are domestic terrorists?
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Assistant Attorney General CLARKE. I don’t, Senator.

Senator CRUZ. Do you believe Antifa are domestic terrorists?

Assistant Attorney General CLARKE. I don’t have a view about
Antifa.

Senator CRUZ. Do you believe the Black Lives Matter protestors
who burned shops, who firebombed police cars, who murdered po-
lice officers, do you believe they’re domestic terrorists?

Assistant Attorney General CLARKE. Senator, I believe that we
live in a society where people espouse different views, but what we
don’t want are threats of violence.

Senator CRUZ. You know, Ms. Clarke, it is amazing that you're
not willing to condemn people who are murdering police officers
and firebombing cities because your politics aligns with them, but
at the same time when it comes to parents at school boards, you're
perfectly comfortable with calling a mom at a PTA meeting a do-
mestic terrorist.

Ms. Clarke, with all due respect, this demonstrates why the
Democrat proposal to take someone with as long a partisan record
as you have and to put you in charge of striking down any voting
rights law in the country that you disagree with is nothing but a
partisan power grab.

Let me give another example, because your Division has operated
in a purely partisan way. The Department of Justice dismissed the
civil rights lawsuits against the State of New York, the State of
Pennsylvania, the State of Michigan for those Governors’ policies
that sent COVID-positive patients into nursing homes, forced the
nursing homes to take those patients, a political decision that re-
sulted in tens of thousands of deaths. One of those Governors, An-
drew Cuomo, has now resigned in disgrace and his staff had admit-
ted they lied, underreporting the deaths that policy caused. Yet,
your division dismissed the lawsuit against those Democratic Gov-
ernors. How are we to see that as anything other than a purely
partisan decision?

Assistant Attorney General CLARKE. The letters that were issued
to officials in the matters that you reference were put together by
career officials inside the Department.

Senator CRUZ. Career officials can’t be partisan?

Assistant Attorney General CLARKE. This Department carries out
its work free from political interference.

Senator CRUZ. Are you testifying to this Committee that there
are no career officials in the Department of Justice who are par-
tisan?

Assistant Attorney General CLARKE. Partisanship does not im-
pact the way that we carry out our enforcement work.

Senator CRUZ. Except miraculously, you dismissed the lawsuits
against Democratic Governors, even when their policies may have
caused the deaths of tens of thousands of people. You also dis-
missed a lawsuit that was brought against a medical center that
had a pattern of discriminating against healthcare providers that
for conscience reasons, didn’t want to implement abortions, even
though clear Federal law protects their civil rights. Why did you
dismiss that civil rights lawsuit in contravention of Federal law?
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Assistant Attorney General CLARKE. General Garland has made
clear, and I agree, that partisanship has no place in the enforce-
ment work of the Justice Department.

Senator CRUZ. Except every decision you make is partisan. Your
actions contradict those statements.

Chair DURBIN. Your time has expired. We’re going to stand in re-
cess, and subject to the call of the Chair, I want to apologize to the
witnesses on both sides that this Caucus has been called at the last
minute, and it relates to an issue, very timely issue of the debt ceil-
ing. We will return, and I ask you to stand at ease until that oppor-
tunity presents itself. Committee stands in recess.

[Whereupon the hearing was recessed and reconvened.]

Chair DURBIN. Welcome back, everybody. General Clarke, thank
you. I see Senator Blumenthal is here, and I'm going to recognize
you next. Committee comes to order.

Senator BLUMENTHAL. Thank you, Mr. Chairman. Thank you,
Ms. Clarke, for your service. One of the chief objections we hear
about preclearance is that it imposes substantial burdens on State
and local policymakers and election officials to wade through a bu-
reaucracy before making innocent, legitimate policy decisions about
how to run their elections. I'm sure you’ve heard that objection nu-
merous times. We also hear that preclearance empowers activists,
unelected, unaccountable bureaucrats at DOJ to make decisions at
the expense of local officials.

As the leader of the Civil Rights Division, I'd like to give you a
chance to respond to those criticisms. I know— think they were
raised before the break, and I'm not sure that you’ve had a chance
to respond to them in detail. I'd like to hear you on that score.

Assistant Attorney General CLARKE. Thank you, Senator. The
Department finds that the John Lewis Voting Rights Advancement
Act contains a number of provisions that help ensure that the bill
is truly focused and tailored on the current problems and current
conditions in the country when it comes to voting discrimination.
There is a bailout provision in the bill that would make it easy for
jurisdictions that have had a clean bill of health to exempt them-
selves from the preclearance obligation. Judicial review remains
available to jurisdictions that want to bypass the administrative
process led by the dJustice Department, and instead go to the
courts. There is a very long and deep history of collaboration be-
tween the career officials who administer Section 5, and the States
and localities that routinely makes submissions.

The process is also fair and transparent. The Department has
published guidelines that outline for the public how the Justice De-
partment undertakes its section review obligation. So, in many re-
spects, this bill is responsive to that concern, Senator.

Senator BLUMENTHAL. By the way, just so everyone understands,
the career attorneys in the Department of Justice are responsible
to you as the head of the Division, correct?

Assistant Attorney General CLARKE. That’s correct. They've un-
dertaken this work for decades across both Republican and Demo-
cratic administrations.

Senator BLUMENTHAL. They’re accountable to you, and you are
accountable to the Attorney General, who in turn reports to the
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President of the United States, who was elected by the people of
our country.

Assistant Attorney General CLARKE. That is correct. Most impor-
tantly, they undertake this work free from political interference,
and without any consideration of partisanship at all.

Senator BLUMENTHAL. As you've just said, I understand that any
jurisdiction that wanted to avoid the Department of Justice could
seek preclearance directly from a district court.

Assistant Attorney General CLARKE. That’s correct.

Senator BLUMENTHAL. That’s a kind of check and balance, if you
will.

Assistant Attorney General CLARKE. That’s correct, Senator.

Senator BLUMENTHAL. Thank you. Thanks, Mr. Chairman.

Chair DURBIN. Thank you. Senator Ossoff.

Senator OssOFF. Thank you, Mr. Chairman. Thank you, Ms.
Clarke, for your continued service at the Department of Justice.

Mitch McConnell says the John Lewis Voting Rights Advance-
ment Act is quote, “unnecessary.” According to him, “It’s already il-
legal to discriminate in voting based on race, so no one’s rights are
threatened.” Georgia just recently passed a law restricting voting
access that targets voting by mail, just after an election where, I
don’t think incidentally, voters of color relied on absentee ballots at
unprecedented levels, and in the case of Black and Asian voters, at
higher rates than white voters.

When the preclearance provisions were established in 1965, was
it not, Ms. Clarke, precisely because ad hoc litigation proved too
costly, time consuming, too easy to obstruct, too easy to delay for
the Civil Rights Division to effectively prevent States and local ju-
risdictions from enacting voting policies that targeted voters of
color?

Assistant Attorney General CLARKE. That’s correct, Senator. In
many respects, we've turned the clock back, because today we are
left to case-by-case litigation to challenge voting discrimination
that we continue to encounter. The case-by-case litigation that we
bring is costly, time-intensive, resource-intensive.

Section 2 litigation under the Voting Rights Act has proven to be
an inadequate substitute for the important prophylactic protections
that had long been provided by Section 5.

Senator OSSOFF. In fact, by 1963, on the basis of the authorities
that the Voting Rights Act of 1957 had afforded the Department of
Justice, the Department had filed 35 suits challenging either dis-
crimination or threats against registration applications filed by
Black voters. As I believe you quoted in your testimony, then Attor-
ney General Robert Kennedy said that those case-by-case suits
were, quote, “a painfully slow way of providing what is after all a
fundamental right of citizenship, the right to vote.”

Assistant Attorney General CLARKE. That is correct, Senator.
While we had Section 5 in place between 1965 and 2013, the De-
partment blocked over 3,000 voting changes. Sixty percent of those
changes also had evidence of intentional discrimination. It’s a re-
markable and sweeping number of discriminatory voting changes
that would have taken root, but for the important protections that
have been provided by Section 5.
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Senator OssOFF. Thank you, Ms. Clarke. Fueled by Donald
Trump’s big lie, threats against election workers skyrocketed dur-
ing the 2020 election. In Georgia, the election workers and officials
at all levels, including the Republican Secretary of State and his
staff, were harassed and targeted with death threats, as were
members of their family. Polling places around the State received
bomb threats, from Atlanta to Jackson and Franklin Counties in
the Northeast, to Floyd County in the Northwest, and Bullock in
the South.

Election workers and election officials being able to work free
from intimidation and threats is vital to free and fair elections.
That’s why earlier this week, I introduced legislation, the Election
Worker and Polling Place Protection Act, to expand and strengthen
protections for election workers, their families, polling places, and
other election infrastructure. I want to thank the Chairman and
my colleagues on this Committee for swiftly including my legisla-
tion, now in the full text of the John R. Lewis Voting Rights Ad-
vancement Act.

My question for you, Ms. Clarke, is do you expect that these
threats against election workers and polling places may continue to
grow in intensity and become more frequent? Why is it important
that we strengthen Federal protections for election workers and
polling places in the law?

Assistant Attorney General CLARKE. Thank you, Senator. Attor-
ney General Garland recently convened a meeting of over 1400
election officials across the country, a bipartisan group. We know
that threats, harassment of poll workers and election officials is a
real issue. We also know that these individuals work tirelessly to
run elections in our country, and Americans deserve a process
which is fair and open, and poll workers and election officials who
conduct these elections in their communities deserve to be able to
do their job free from harassment.

The Attorney General has convened an Elections Threat
Taskforce to deal with this issue, and the Department welcomes
the provisions of this bill, which would put in place important pro-
tections to counter this very real threat.

Senator OssOFF. Thank you, Madam Assistant Attorney General,
for your testimony and your service. Mr. Chairman, I yield.

Chair DURBIN. Thank you, Senator. Senator Hirono.

Senator HIRONO. Thank you, Mr. Chairman. It’s good to see you,
Ms. Clarke. Thank you for the work that you're doing.

Last week, this Committee held a hearing on the Supreme
Court’s use of the shadow docket to practically overturn Roe v.
Wade by allowing Texas’ unconstitutional abortion ban to take ef-
fect. Abortion isn’t the only area where the Supreme Court has
used the shadow docket to push its radical agenda.

In the leadup to the 2020 election, the Supreme Court used the
shadow docket time and again to restrict voters’ access to the polls
in Wisconsin, Alabama, Florida among other States, each time
claiming it was improper for courts to protect the right to vote so
close to an election.

Here are three Supreme Court shadow docket rulings that con-
tinue, as Justice Sotomayor put it, the Court’s, quote, “trend of
condoning disenfranchisement.” In Republican National Committee
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v. Democratic National Committee, the Supreme Court, in a shad-
ow docket by a 5-to-4 vote overturned a district court’s injunction
that gave Wisconsin voters six extra days to receive and mail back
absentee ballots, many of which had not been received because
State authorities had been overwhelmed by record requests for
such ballots due to the COVID pandemic.

The Supreme Court did not allow Wisconsin voters those six
extra days. It was astounding, because they were trying to use a
deadline for returning those ballots or mailing the ballots that had
not even been received, so that was pretty hard to explain in my
view. The Supreme Court in a 5-to-4 ruling did that.

In Merrill v. People v.—I'm sorry—People First of Alabama, the
court stayed again by a 5-to-4 vote, a lower court order that sought
to ensure that citizens with a high risk of contracting COVID-19
could safely exercise their fundamental right to vote. The district
court preliminarily enjoined a pair of Alabama laws that enabled
persons in these situations to be able to vote safely, but the Su-
preme Court said no. The Court’s controversial—conservative, I'm
sorry—majority stayed that relief, forcing high-risk voters to risk
their health in order to vote by mail.

In Racer v. DeSantis, the court refused to vacate a stay of a
lower court ruling that held unconstitutional Florida’s scheme of
disenfranchising voters too poor to pay outstanding fines and fees.
This is like a poll tax. This was the shadow ruling that Justice
Sotomayor said it continues the trend of condoning disenfranchise-
ment.

We know that there are some 523 anti-voter bills that have been
introduced in some 47 States this year alone. Ms. Clarke, can you
think of any time when it’s more important to protect voting rights
than in the leadup to an election in an environment where hun-
dreds of voter suppression bills are being introduced and where the
Supreme Court is continuing its trend to disenfranchise voters?
Would you like to talk a little bit about what we’re facing and the
importance of the kind of legislation we’re contemplating?

Assistant Attorney General CLARKE. Thank you, Senator. The
Department has observed that since 2013, something has changed.
The Supreme Court issued its Shelby ruling, and we've started to
see States and localities interpret the ruling as essentially a green
light to move forward with discriminatory voting measures. The
Department has brought litigation in Texas and North Carolina,
and currently has pending litigation in Georgia. This case-by-case
approach has not proven adequate to confront all of the voting dis-
crimination that we are up against.

Moreover, that case-by-case approach is time-intensive, leads to
long, protracted litigation. During the course of the litigation, the
discriminatory voting measure is actually allowed to take effect
and infects the electoral process. Our hope is that Congress will
move quickly and swiftly to restore the Section 5 preclearance proc-
ess, 8 years after the Shelby ruling.

Senator HIRONO. I am running out of time, but the other case,
of course, is the Brnovich case, which made it hard to even bring
a Section 2 case. The more recent Supreme Court case after Shelby
just created, but basically, I think that the Supreme Court decided
to write its own law and set up some criteria that’s not even in Sec-
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tion 2 so that it makes it that much harder, and again, the reason
why we need to pass the kind of legislation we’re contemplating.
Thank you, Mr. Chairman.

Chair DURBIN. Thanks, Senator Hirono. Senator Padilla.

Senator PADILLA. Thank you, Mr. Chair. Colleagues, when the
Voting Rights Act was enacted in 1965, voter registration rates for
Black Americans in the South were abysmal up until that point be-
cause of the discriminatory laws and policies that made it effec-
tively impossible for them to register.

I point this out because, largely because of the Voting Rights Act,
things have undoubtedly improved since 1965. Indeed, more Black
voters were added to the rolls in the first 2 years following passage
of the VRA than in the previous century. Significant barriers to
ballot access remain, and some communities, particularly commu-
nities of color, feel the effects of these barriers more than others.

After four decades of—and I want to underscore this. After four
decades of overwhelming bipartisan majorities of Congress affirm-
ing the need for the Voting Rights Act with several reauthoriza-
tions, and in reauthorizing, acknowledging the need for Federal
protection of the right to vote, including through preclearance. Pro-
tecting the right to vote through preclearance. That happened re-
peatedly over the course of more than 40 years.

Today, we find ourself in a place where the Republican Party line
is now that Federal protection of the right to vote is tantamount
to an unconstitutional Federal takeover of State elections.

My question, Ms. Clarke, is this. In Shelby County, the Supreme
Court struck down the coverage formula to determine which juris-
dictions have to submit to the preclearance requirement. Has the
Supreme Court ever held preclearance itself to be unconstitutional?

Assistant Attorney General CLARKE. Thank you, Senator. No. It
essentially gave Congress the task to go back to the drawing board
to fashion an approach to coverage that tethers the preclearance
process to current conditions. We know that Congress has been
carefully studying this issue over the last few years, developing a
record that makes clear, ongoing voting discrimination remains
rampant across the country, and it is not unusual for Congress to
respond to a Court ruling. We saw that with the Civil Rights Res-
toration Act and the Lilly Ledbetter Fair Pay Act. The Department
welcomes this opportunity to work with you to update the coverage
formula in response to the Court’s Shelby ruling.

Senator PADILLA. Because conditions have changed since 19657

Assistant Attorney General CLARKE. Conditions have changed,
Se(ilator. We know that voting discrimination remains ongoing
today.

Senator PADILLA. No, I understand. At the risk of going off on
a tangent here, because I think we can apply that logic even more
strongly when it comes to the electoral college, but that’s a con-
versation for another day.

Back on this topic, from a resource and a timing perspective—
I'll call it a damage done perspective, can you spend just a minute
on the benefits of a preclearance requirement versus a post-enact-
ment litigation?

Assistant Attorney General CLARKE. Senator, the burden on vot-
ers is undeniable. A discriminatory voting tactic may have taken
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root and infect the electoral process that’s playing out in a commu-
nity. We know that States have spent millions of dollars defending
suits. In Texas they spent $3.5 million defending the discrimina-
tory voter ID law. In North Carolina, more than $10.5 million
spent defending their omnibus bill that the Fourth Circuit found
discriminated with almost surgical precision.

The Section 5 preclearance process is swift. It is easy. It is cheap
for jurisdictions to comply with it, and it leaves Americans with the
benefit of an electoral process that is free from discrimination.

Senator PADILLA. Great. Thank you. Mr. Chair, I want to ask one
more question of what may seem to some as not necessarily a vot-
ing rights element of this, but it is fundamentally one. Not how
people can cast their ballots, but as it pertains to the census and
the redistricting process which is pivotal from a voting rights per-
spective.

Census data shows that the Latino population growth over the
last decade fueled the population growth of States throughout the
country. In California, for example, data shows that between 2010
and 2020, Latinos accounted for more than two-thirds of the State’s
population growth. Places like Texas similarly experienced signifi-
cant growth of their Latino communities. Accounting for Latino
population growth and redistricting is therefore critical to ensuring
fair representation. This redistricting cycle is unlike any other in
the past five decades.

For the first time since 1965, in light of the Supreme Court’s de-
cisions in Shelby County and Brnovich, States will conduct redis-
tricting without the full protections of the Voting Rights Act.

Ms. Clarke, my question is what remaining tools does the De-
partment of Justice have to help ensure a fair redistricting process,
and how would the Department’s efforts be enhanced by the pas-
sage of the John Lewis Voting Rights Advancement Act?

Assistant Attorney General CLARKE. Thank you, Senator. Essen-
tially, we would have Section 2 of the Voting Rights Act at our dis-
posal, and this is not an adequate substitute for the important pro-
tections that had long been provided by Section 5. This case-by-case
approach simply is not enough to stand up to the breadth and
scope of voting discrimination that we see today.

If T may, I just want to underscore the importance of Section 5
when it comes to redistricting. The Department had issued an ob-
jection in East Feliciana Parish, Louisiana in 2011, involving a pro-
posed redistricting plan that would have reduced the Black voting
age population of a particular district. The Department found evi-
dence that the demographer in this matter worked exclusively with
white elected officials in coming up with a plan in which they re-
duced the Black population and increased the white population,
and they excluded Black elected officials in the course of drawing
this map.

This example illustrates the important role that Section 5 plays
at the local level—at the local and county levels that are often
places that are not under a microscope, but places where the De-
partment has found that voting discrimination has been rampant
throughout the test of time.

Senator PADILLA. Thank you. Thank you, Mr. Chair.
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Chair DURBIN. Thanks, Senator Padilla. Again, General Clarke,
I want to apologize for the interruption. It wasn’t planned, and we
had a rather important caucus. I hope you’ll understand. You're
certainly always welcome before this Committee and we thank you
for your testimony today. Since there are no other Senators seeking
recognition at this point, you may be dismissed, as they say. Thank
you so much for your testimony.

Assistant Attorney General CLARKE. Thank you, Senator.

Chair DURBIN. There may be written questions sent your way.
We'll contact your staff if that’s the case, okay?

Assistant Attorney General CLARKE. Thank you.

Chair DURBIN. We're going to call the second panel. I want to
welcome Wendy Weiser, who directs the Democracy Program at the
Brennan Center for Justice at NYU. She founded and directed the
program’s voting rights and elections project. Directed litigation,
research, and advocacy to enhance political participation, and pre-
vent voter disenfranchisement.

We've also been joined by Jon Greenbaum, who serves as the
chief counsel and senior deputy director for the Lawyers Committee
for Civil Rights Under The Law, where he is responsible for over-
seeing the organization’s legal project, including voting rights.

In a departure from custom and practice, I have been given the
introductions of the two Republican witnesses, and so I am going
to give the script that Senator Grassley would give without preju-
dice.

I'd like to welcome our two witnesses to the Senate Judiciary
Committee this afternoon. If we can connect up with him virtually,
we're going to have the Attorney General of Indiana Todd Rokita,
and Hon. Ken Cuccinelli.

Mr. Cuccinelli, are you still with us? Are you going to be with
us virtually?

Mr. CUucCINELLI. I am, Senator.

Chair DURBIN. Good. Thank you. I'm glad you’re here. Attorney
General Rokita, are you onboard yet? We’ll keep reaching out to his
office.

Let me say a few words about these two witnesses. The Honor-
able Ken Cuccinelli, currently National Chairman of the Election
Transparency Initiative, decades of experience in Government, Act-
ing Director of U.S. Citizenship and Immigration Services, Acting
Deputy Secretary for the Department of Homeland Security during
the Trump administration, leading spokesman for a variety of
issues including election security, served in the Virginia Senate
from 2002 to 2010, and as the Virginia attorney general from 2010
to 2014. He was the last attorney general of Virginia to handle the
issue of preclearance. Welcome.

Attorney General Todd Rokita I hope can join us, has a wealth
of experience serving the Hoosiers in Indiana. He served as attor-
ney general since he was elected with the highest number of votes
of any State office holder in Indiana last year. Prior to that, served
as Indiana’s Fourth District Congressman from 2011 to 2019. He
also served as Indiana Secretary of State from 2002 to 2010. While
serving as the Indiana Secretary of State, he led the passage and
implementation of the first-in-the-Nation voter ID law, which be-
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came a model. Following his success, 35 States followed suit imple-
menting similar laws to protect the integrity of our elections.

First item of business is the swearing in of the witnesses. Could
the witnesses present please stand, and those at home stand vir-
tually? I've got to administer the oath.

[Witnesses are sworn in.]

Chair DURBIN. Record will reflect that the witnesses all an-
swered in the affirmative. Senator Ossoff of Georgia is going to join
me here in a moment and may be presiding over part of this. We’ll
start with opening statements of 5 minutes, and the first one we’ll
recognize is Wendy Weiser. Thank you for coming.

STATEMENT OF WENDY WEISER, VICE PRESIDENT,
DEMOCRACY PROGRAM, BRENNAN CENTER FOR JUSTICE,
NEW YORK, NEW YORK

Ms. WEISER. Thank you, Chairman Durbin, Ranking Member
Grassley, and Senators of this Committee. Thank you for the op-
portunity to testify today on strengthening the Voting Rights Act,
one of the foundational texts of American democracy, and a critical
bulwark against discrimination in our voting system.

Unfortunately, as we’ve heard at length, in the last 8 years, the
Supreme Court has dealt two serious blows to the law, and it is
simply no longer strong enough to protect Americans from increas-
ingly aggressive voting discrimination. I thank Senators Leahy and
Durbin for their exhaustive work in refining and updating the John
Lewis Voting Rights Act. It couldn’t come at a more critical time.

The scale of the current assault on voting rights is staggering.
At least 19 States have passed 33 laws this year making it harder
to vote according to the Brennan Center’s latest count. Many of
these laws target voters of color, exacerbating persistent racial dis-
parities in access.

Turnout for non-white voters is now substantially lower than
that for white voters and has been for over 25 years. Despite record
voter turnout in 2020, only 58 percent of non-white voters partici-
pated compared to 71 percent of white voters.

We are at the start of a redistricting cycle that is already show-
ing signs of gerrymandering targeting communities of color, and an
alarming wave of efforts to sabotage elections compounds these
problems. Only Congress can solve this crisis.

I will focus today on one aspect of the John Lewis Act, the geo-
graphic preclearance formula. The key point, it is new, updated,
and laser focused. It is necessary because even though discrimina-
tion is now widespread, it is much more prevalent in some places
than others. According to our count, there were over 120 voting
rights violations over the past 25 years in the seven States likely
to be covered under this bill for preclearance, but fewer than 50 in
the 39 States that are not close to coverage.

Without preclearance, discrimination has become impossible to
root out in these places. States have piled voting restriction upon
voting restriction, passing new ones as old ones are struck down in
what amounts to legal whack-a-mole. For instance, the new Geor-
gia and Texas vote suppression laws, the worst in the country,
come after years of earlier voting hurdles in those States. States
routinely devise devious new ways to discriminate in voting, what
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President Lyndon Johnson called “ingenious discrimination” when
first enacting the Voting Rights Act.

The geographic coverage formula has been updated and tailored
with precision to meet current conditions following the Supreme
Court’s guidance. To ensure that the formula targets illegal dis-
crimination, it relies on the best evidence: established violations of
voting discrimination laws. To ensure that it targets states with a
persistent pattern of discrimination, it captures only those States
that meet a high numeric threshold of violations over the past 25
years. That 25-year review period is critical, ensuring enough time
to identify where discrimination is persistent. To ensure that it tar-
gets where discrimination is current, the review period is not fro-
zen in time, but rolls forward.

The duration of preclearance coverage is limited to 10 years, so
jurisdictions without recent violations will automatically drop out,
and they can easily bail out before then. Of course, stronger tools
are needed to address discrimination in other places too, and that’s
why it’s important that the bill also strengthens Section 2 and ex-
pands other national protections, as well.

As Justice Kagan observed in her recent dissent in the Brnovich
case, this is a perilous moment for the Nation’s commitment to
equal citizenship, an era of voting rights retrenchment. Safe-
guarding our democracy and protecting voting rights is one of the
most sacred responsibilities this body has. The House has passed
its bill, and it’s now up to the Senate to act without delay to pass
both the John Lewis Act and the Freedom to Vote Act. Thank you
very much.

Senator OSSOFF. [Presiding.] Thank you, Ms. Weiser. Do we have
Attorney General Rokita remotely? Okay. We're still waiting on At-
torney General Rokita. Mr. Greenbaum, you may proceed with your
opening statement for 5 minutes.

[The prepared statement of Ms. Weiser appears as a submission
for the record.]

STATEMENT OF JON GREENBAUM, CHIEF COUNSEL
AND SENIOR DEPUTY DIRECTOR, LAWYERS’ COMMITTEE
FOR CIVIL RIGHTS UNDER LAW, WASHINGTON, DC

Mr. GREENBAUM. Thank you to Chairman Durbin, Ranking Mem-
ber Grassley, and the Members of the Committee for giving me the
opportunity to testify today on ways in which Congress can restore
and improve one of the Nation’s most important laws, the Voting
Rights Act.

It is vitally important that Congress pass the John R. Lewis Vot-
ing Rights Advancement Act of 2021 to remedy the damage to vot-
ing rights caused by the Supreme Court’s decisions in Shelby Coun-
ty v. Holder, and Brnovich v. Democratic National Committee.

My written testimony goes into detail about a number of the pro-
visions of the VRAA. My oral statement, I'm going to focus on two
items in the Senate bill that amended Section 2 of the Voting
Rights Act.

The first Section 2 amendment addresses the Shelby decision by
importing the retrogression concept from Section 5 into Section 2.
This amendment to Section 2 would enable the United States, or
an aggrieved party, to be granted the right to bring an action if a
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voting change is retrogressive. In other words, voting changes that
worsen the voting opportunities of persons of color would violate
Section 2.

The retrogression cause of action provides an additional reason-
able and necessary weapon in the fight against suppressive and
discriminatory voting practices. In response to current needs,
which are not limited to those States and political subdivisions that
may be subject to geographic coverage, or which attempt to imple-
ment practices known to be susceptible to discriminatory applica-
tions. It would fill a gap, because the Supreme Court has repeat-
edly made clear that the retrogression analysis under Section 5 and
the Section 2 discriminatory results analysis are analytically dis-
tinct.

This amendment is constitutional under the current framework
set forth in Shelby County that the current needs for law outweigh
the current burdens. Regarding the current needs to voters these
modifications would serve, we have seen a proliferation of retro-
gressive voting changes that are often difficult and time consuming
to challenge otherwise.

Conversely, the constitutional burdens on jurisdictions is modest.
Retrogression is a concept that the Supreme Court has found to be
constitutionally acceptable in permitting plaintiffs to prove a case
of discriminatory effect is standard under Civil Rights Laws. Be-
cause the law would be national in application, the equal sov-
ereignty principle set forth by the Supreme Court in Shelby County
would not come into play.

The second amendment in the Senate bill that I will discuss ad-
dresses the Brnovich decision and restores vote denial results
claims under Section 2 of the Voting Rights Act to the pre-Brnovich
standard that several Circuit Courts of Appeals had adopted.

When Congress amended Section 2 in 1982 to explicitly allow for
discriminatory results claims, it did so as part of a legislative
scheme to eradicate discrimination in voting. In the 1982 Senate
report, Congress stated that Section 2 was intended to capture the
complex and subtle practices that may seem part of the everyday
rough and tumble of American politics, but are clearly the latest
in a line of repeated efforts to perpetuate the results of past voting
discrimination.

1986 in Thornburg v. Gingles, the Supreme Court had said that
the essence of a Section 2 claim is that a certain electoral law prac-
tice or structure interacts with social and historical conditions to
cause an inequality in the voting opportunities enjoyed by Black
and white voters. Since Gingles, four different circuit courts ad-
dressing vote denial cases have used the foundation laid in Gingles
to analyze these matters. This formulation distills Section 2 liabil-
ity into a two-part test. One, there must be a disparate burden on
the voting rights of minority voters, and two, that burden must be
caused by the challenged voting practice because the practice inter-
acts with social and historical conditions of racial discrimination.

In answering the second question, the courts have used factors
identified in the Senate’s 1992 Committee report. The Supreme
Court decision in Brnovich provided guidelines for future treatment
of Section 2 vote denial results cases that were not only new, but
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also contrary, or at least dilutive of the decades-long accepted
standards.

My written testimony sets forth the various ways that the
Brnovich decision runs contrary to Congress’ intent from 1982 that
the VRA eliminate discrimination voting and how Congress should
go about restoring Section 2 claims to the pre-Brnovich standard.
The 8 years since the Supreme Court’s decision in Shelby County
v. Holder have left voters of color the most vulnerable of to dis-
crimination they’ve been in decades. The record since the Shelby
County decision demonstrates what voting rights advocates feared,
that without Section 5, voting discrimination would increase sub-
stantially.

The Brnovich decision, by creating new hurdles for Section 2
claimants to overcome, raises the stakes appreciably. Congress
must act. Thank you for providing the opportunity to testify today.
I look forward to your questions.

[The prepared statement of Mr. Greenbaum appears as a submis-
sion for the record.]

Senator OssOFF. Thank you, Mr. Greenbaum. Mr. Cuccinelli,
you’re recognized for five minutes.

STATEMENT OF HON. KEN CUCCINELLI,
NATIONAL CHAIRMAN, ELECTIONTRANSPARENCY
INITIATIVE, NOKESVILLE, VIRGINIA

Mr. CucciNELLIL. Thank you. Chairman Durbin, Ranking Member
Grassley, and Members of the Committee, thank you for inviting
me today to discuss the quality and integrity of our voting systems.

I'm Ken Cuccinelli. I served as Virginia’s last attorney general
under the prior preclearance process. I currently serve as the Na-
tional Chair of the Election Transparency Initiative, where we
work every day to help improve the transparency, security, accessi-
bility, and accountability of elections in every State so that every
American has confidence in the outcome of every election, regard-
less of party or race, and regardless of whether one’s chosen can-
didate won or lost.

Today it’s easier to register and to vote than ever before in our
history, regardless of where you live, what color you are, or any po-
litical party you affiliate with. This is a great accomplishment, wor-
thy of celebrating, while always looking to improve.

Instead, many in this body seek to advance propaganda in place
of truth. They accuse everyone who wants clean and transparent
elections of the most despicable names, or suggesting they want to
suppress the votes of their fellow Americans. As evil as this course
of conduct is, it is not new. It’s been a long-term strategy.

For example, in 2003, a New York Times editorial called election
integrity a, quote, “code phrase for voter suppression”, unquote.
That summarizes the false narrative very succinctly.

The next year in 2004, in Colorado, the DNC election manual
suggested launching a quote, “preemptive strike by encouraging
minority leadership to denounce voter suppression, issue press re-
leases, and place stories when no signs of intimidation techniques
have emerged yet”, end quote. I wonder if the minority leaders
being used in that way were told they were being used.
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In 2010, my former AG colleague Martha Coakley, was caught
red-handed in her losing Senate race practicing the tactic of pre-
emptive accusation without evidence by issuing a press release al-
leging voting irregularities that had been drafted and dated the
day before the election. Of course, her mistake was dating it the
day before the election, unless you consider making up an accusa-
tion a mistake.

In 2017 following the 2016 Presidential election, the Democrats
carried their false voter suppression narrative into court. Obama-
appointed District Judge Vasquez rejected those claims saying,
quote, “As far as what’s before this court, you've presented me with
no evidence of actual voter suppression efforts on the day of the
election, much less tying it to the RNC.” Quote, “The DNC has a
lot of resources, and I know this was a big concern. Where is the
evidence that there was suppression going on on election day? Then
a reasonable inference that the RNC was involved in those”, end
quote. He found that there was none.

More directly related to the history of the bill focused on here
today, in 2019, Republicans offered to support that year’s version
of the bill if it included objective measures of voter suppression,
such as low voter registration by minorities or low voter turnout
by minorities. There was no interest in such objective standards on
the left, and that offer was rejected, as that would not accomplish
their actual goals of facilitating cheating nationwide. Not to men-
tion the worst-performing States today under subject object stand-
ards would be States like Massachusetts and Oregon, not the
states originally covered by the Voting Rights Act.

The left advances this false narrative as a voter turnout message
to rile up their base, period. As an example, in 2004, in an attempt
to address the stated concerns of both parties, then RNC Chairman
Ed Gillespie made a detailed proposal to then DNC Chairman
Terry McAuliffe about how both parties could work together to ad-
dress concerns about potential voter suppression and fraud, there-
by attacking any such problems, and at the same time, by working
together, dramatically increasing the confidence of all Americans in
the 2004 election. I have put these two letters back and forth into
the record.

[The information appears as a submission for the record.]

Consistent with the later discovered McAuliffe DNC strategy of
intentionally making false accusations of voter suppression, as seen
in the 2004 Colorado DNC Manual, Terry McAuliffe and the DNC
declined to work together to actually address even their own al-
leged concerns about voter suppression, presumably because their
only interest was in the false narrative, as there was no longer a
voter suppression problem to address, thankfully, for America.

I would also note the entire direction of this effort flies in the
face of the Carter-Baker Commission’s Recommendations, the most
comprehensive and bipartisan election analysis ever done. With
that, I'd appreciate the chance to answer your questions.

[The prepared statement of Mr. Cuccinelli appears as a submis-
sion for the record.]

Senator OSSOFF. Thank you, Mr. Cuccinelli. I understand that
Attorney General Rokita has joined us remotely. Mr. Rokita, you're
recognized for 5 minutes for your opening statement.
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STATEMENT OF HON. TODD ROKITA, ATTORNEY GENERAL,
STATE OF INDIANA, INDIANAPOLIS, INDIANA

Mr. ROKITA [continuing]. Members of the Committee for inviting
me to speak to you today on S. 4. Given my experience, both as In-
diana’s Chief Election Officer and as attorney general, and even
with my experience as a candidate for both Federal and State elec-
tion, I know how elections can and should be run to ensure trans-
parency and public confidence in them.

In March this year, I was able to testify—testify before the Sen-
ate Rules Committee on Senate Resolution 1. I'm here today to
share with Americans and Hoosiers about how S. 4 now seeks to
achieve the same end as S. 1, which was simply a partisan power
grab of our election. Really, it accomplishes this left-wing agenda
through different means.

Now, S. 1 mandated States to adopt among other things early
voting, automatic voter registration, no-fault absentee ballots. It’s
basically live balloting, while also prohibiting protective measures
such as State voter ID laws and voterless maintenance laws meant
to clean up the names that shouldn’t be on the list. It sounds okay,
but really without the balance of the accountability and the access,
you don’t have confidence in the election, and you don’t have, you
know, right results a lot of the times.

Now, S. 4 would allow the Biden Justice Department to usurp
the authority States rightly possess over their own election by res-
urrecting and expanding the Voter Rights Act to places it never
should be. Both S. 1 and now S. 4 seek to do the same thing: place
power over local elections in the hands of partisan, unelected bu-
reaucrats in Washington. I happen to know bureaucrats in Wash-
ington, having been in Congress.

What does S. 4 do? This partisan legislation creates new Federal
preclearance requirements for certain election reforms. Voter ID or
common voterless maintenance, for example, to be cleared by a par-
tisan Department of Justice. The simple fact is S. 4 is a partisan
power grab that erodes trust in our electoral system.

This legislation is not honest. It’s a politically motivated effort to
circumvent the will of the American people, undermining their con-
fidence in our election. Unfortunately, the Biden Justice Depart-
ment, seeking more power as self-declared Federal elections czar,
has already signaled they will seek unlimited authority over State
election. I note this because this is the same partisan Department
of Justice that would be given unnecessary, unconstitutional, and
nearly unlimited power over the State elections if S. 4 were to be-
come law.

I'll quickly run through the top five issues that I see with this
legislation, and it’s outlined further in my written testimony which
was submitted yesterday. The Constitution reserves for the State
the primary role of establishing the time, manner, and place of
holding elections for Senators and Representatives—U.S. Senators
and Representatives only. S. 4 seeks to flip this constitutional man-
date on its head, turning the Department of Justice into a
strengthened Federal election czar, wielding the power to challenge
any new or existing election law based on the whim of the party
in power, whoever controls the Justice Department. That should
never be.
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It is important to note that States create laws based on what
works best for their jurisdiction, most recently to respond to a cri-
sis of confidence in our election system like several States have
done, and several more will do. Why? The principles of federalism
seek to give voters the most impact possible in their elections and
policy outcomes. You can’t do that with an unelected election czar
that the Department of Justice proposes to be.

S. 4 seeks to reinstate and expand outdated portions of the Vot-
ing Rights Act. When the VRA was enacted in 1965, Federal over-
sight over State election laws was necessary to combat discrimina-
tion in some jurisdictions. Physical inaccess to polling places, other
gross barriers to the ballot box that we have, we have overcome.
The original intent was to ensure that the rights of Americans
were not infringed upon at the ballot box based on their race. That
has been accomplished for decades now. Thankfully, the VRA did
exactly what it was intended to accomplish, like I said.

However, instead of acknowledging these developments, S. 4
looks backward to the conditions of—conditions at 1965, not the
current condition that exists in 2021. I've never seen a bill, or,
frankly, a party, that looks backward so much in order to keep
themselves relevant.

The U.S. Supreme Court recognized in Shelby, not the case, that
this dramatic change noting how widely accessible voting is today
said there’s nothing to see here, and they’re right. That court was
correct. Proving this point, the aggregate effects of Shelby showed
Black and Hispanic voters are participating at higher rates, the
highest it’s been. S. 4 dramatically lowers the burden of proof for
plaintiffs in vote denial and vote dilution claims under Section 2
of the VRA. S. 4 encourages courts to consider subjective factors,
and vote denial claims, and dilution claims that weigh heavily in
favor of plaintiffs and are unpreventable by election officials.

Most shockingly, S. 4 pressures judges to consider the factor of
whether a jurisdiction uses photo ID requirements for voting and
analyzing vote denial claims, directly attacking the Supreme
Court’s standard in the Crawford case, the case that I was a part
of when I was Indiana Secretary of State. However, without the
photo ID requirements and other similar security measures, legal
citizen voters are disenfranchised by the fraud and illegal voting
that will result and dilute legal citizen vote. Voter fraud goes both
ways.

S. 4 focuses on vote dilution of protected minorities, but it does
nothing to address vote dilution of legal voters and fails to take any
real action against illegal voting. S. 4 excessively expands the cov-
erage formula with potential to subject numerous States to
preclearance requirements, draconian and unneeded at this stage
of our democracy.

State laws stand in jeopardy over mere preliminary judgments
and consent decrees. To this point, S. 4 requires, quote, “practice-
based,” unquote, preclearance for certain election laws in all 50
States, not just the States subject to the new coverage formula. If
States enact election laws within any of these areas such as voter
ID requirements, voting locations, redistricting, or maintenance of
voter registration lists, the reform is automatically subject to the
preclearance process, unfair and unneeded, and unconstitutional.
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All practices having to be approved by a partisan Justice Depart-
ment allowing politically appointed bureaucrats to meddle in the
elections of State, it’s not right.

I'll end with this. S. 4 would interfere with the State legislators’
ability to protect their voters and the integrity of the election proc-
ess in direct violation of the United States Constitution. In 2005,
a bipartisan commission headed by former President Carter and
Secretary of State James Baker recognized the existence of in-per-
son voting fraud and endorsed a photo identification requirement.
Few would say that President Carter is any kind of conservative,
yet he endorsed it. In the wake of these endorsement, States like
Indiana began passing voter ID laws, and over a decade ago, the
Supreme Court upheld Indiana’s voter ID law, a commonsense and
non-discriminatory protection for our elections in our free republic.

While serving as Indiana Secretary of State, I led the passage,
and then implementation, of the first-in-the-Nation voter ID law.
Indiana’s voter ID law became a model for the Nation. Our voter
turnout went up. Since then, because of that, 35 States have fol-
lowed suit in enacting laws to protect the integrity of our election.
Indiana has seen no as applied challenges to our voter ID law since
the U.S. Supreme Court upheld our law. It is constitutional. It is
common sense. Yet S. 4 would still likely put Indiana in a
preclearance status due to its overreach and litany of reasons why
the Federal Department of Justice would claim the need for
preclearance review.

S. 4 gives partisan bureaucrats in the Justice Department the
power to veto those exact commonsense protection. Here’s the bot-
tom line. S. 4 is a clumsy and heavy-handed partisan effort to cir-
cumvent the will of the people. Earlier this month, 22 of my attor-
ney general colleagues joined me in a letter to congressional leader-
ship opposing this very legislation. If S. 4 were to become law, I
am prepared to seek all legal remedies possible to protect the Con-
stitution, the sovereignty of all our States, our election, and the
rights of American citizens and Hoosiers.

I'm confident other States are going to join. Americans know
there must be confidence in our election process. It’s common
sense. Yet partisan proposals such as this or any Federal power
grab seek to undermine further the American people’s trust in our
elections.

Let’s not do this. We don’t need to do this. We shouldn’t do this.
The American people will not allow this radical power grab to move
forward, and I'm going to be on their side. Thank you.

[The prepared statement of Mr. Rokita appears as a submission
for the record.]

Senator OSSOFF. Thank you, Mr. Rokita. Thank you to all of the
witnesses for joining us today. Thank you to Senator Durbin and
Senator Leahy for your tireless work to advance this legislation.

Congressman John Lewis was my mentor for nearly 20 years.
For those of us from the State of Georgia, for all Americans, for
people around the world, he represents the very best of public serv-
ice and self-sacrifice in advancing civil rights, voting rights, and
human rights.

It was on March 7th, 1965, in Selma, Alabama when Congress
Lewis, and Hosea Williams, and Maria Boynton, and hundreds of
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others marched across the Edmund Pettus Bridge in Selma, Ala-
bama into a storm of violence, and Congressman Lewis that day
had his skull fractured for daring to demand equal access to the
ballot for Black Americans in the American South. That was March
7th, 1965. Inspired and motivated by the example of John Lewis
and the others who gave so much that day, just 10 days later, the
Voting Rights Act was introduced in the United States Senate. It
was signed into law by President Johnson on August 6th, 1965,
thanks to the sacrifices of patriots like John Lewis.

In 2013, the Supreme Court invited the U.S. Congress to update
this vital voting rights statute. Thanks to the efforts of Senator
Durbin and Leahy and so many others, we are here to restore and
strengthen the Voting Rights Act, to recommit to protecting voting
rights and ballot access for voters in Georgia and across the coun-
try, no matter the color of their skin.

It is essential that we pass this legislation. At this time, I would
yield to Senator Durbin for his questions.

Senator DURBIN. Thank you, Senator Ossoff. I just want to say
at the outset that I listened to the comments made by the Indiana
Attorney General and Mr. Cuccinelli, and I thought to myself these
are echoes of the same arguments that we have always heard.
Leave it to the States. Things will turn out just fine.

History tells us otherwise. History tells us that unless we care-
fully guard the right to vote for every American, some will tend to
exploit that situation.

Ms. Weiser, in your testimony, you talk about the findings of
Professor McCrory. Staggering 143 violations over the last 25 years
in the eight States likely to be covered by the 2019 formula. An-
other 32 violations in three States that were close to meeting the
coverage requirements. It suggests that there is still a challenge,
that the Supreme Court didn’t get it right in Shelby. Is there evi-
dence to back up the fact that we still are facing threats that go
to the heart of a person’s civil rights in America?

Ms. WEISER. Thank you very much for that question. Absolutely,
yes, there is overwhelming evidence in the record before this Con-
gress of an ongoing persistent and growing threat of discrimina-
tion, threatening the right to vote of many, many Americans.

I mentioned already that we are facing a huge surge in legisla-
tive efforts to restrict access to voting across the country, and this
is actually the biggest legislative push since reconstruction. We are
also seeing an increase in successful litigation across the country,
as these jurisdictions are piling voting restriction upon voting re-
striction. These are precisely the reasons why the constitution gives
Congress the power under the 14th and the 15th Amendments to
protect the right to vote from discrimination, to put in place pro-
phylactic measures to deter and remedy discrimination in voting,
and to enforce the constitution’s guarantee of equal voting rights.

Senator DURBIN. Mr. Greenbaum, you've heard the statements
that have been made by two of the other witnesses of this panel.
It seems to me to be an echo of the argument of States’ rights,
which has been used historically, and as a justification for discrimi-
nation, or at least for the Government—Federal Government to
take its hands off of State matters. It’s a recurrent theme. Is there
any more validity today than there has been in the past?
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Mr. GREENBAUM. I think you're absolutely right, Senator. If you
want to talk about the progress that has been made in the last sev-
eral decades, actions by Congress have been a critical part of that.
The Voting Rights Act of 1965, but I wouldn’t leave it there.

Mr. Cuccinelli referred to the increases in voter registration, how
it becomes easier to register to vote. Why is that? The National
Voter Registration Act, which Congress passed in 1993, enabled
and put a floor and put some requirements that States had—that
States had to implement with giving people increased voter reg-
istration opportunities, including to being able to vote, to register
to vote at driver’s license offices, at public assistance offices, et
cetera.

With respect to voting discrimination, which the Voting Rights
Act covers, we've seen the void in the last 8 years after Shelby
County in terms of what States have done to discriminate against
voters of color. In States like Georgia for example, you have a de-
mographic change going in in Georgia. In 2004, whites were 67 per-
cent of the registered voters. Today, whites are 53 percent of the
registered voters. What is happening is, as voters of color in Geor-
gia are able to assert more power at the ballot, you're seeing ac-
tions by the Georgia Legislature to make it more difficult, particu-
larly for voters of color, to participate at the ballot box.

Senator DURBIN. Let me say this in closing with the last 30 sec-
onds here. We should never tolerate any fraud, voter fraud, or
abuse of our electoral system by either party or any, candidate, pe-
riod. I will tell you that we have scant, if any, evidence of voter
fraud that would justify some of the actions that are being asked
by some of these activists on the other side.

Time and again, when they spend thousands, even millions of
dollars as in Arizona, it turns out to be a joke. Looking for bamboo
fibers, for God’s sake, in the ballots and whatever else they were
up to. Turned out they found more votes for Joe Biden than the of-
ficial count initially. This voter fraud excuse is no reason unless
they can clearly prove it, and in most cases, they’re not even close.
I yield, Mr. Grassley.

Senator OsSSOFF. Thank you, Chair Durbin. Ranking Member
Grassley, you're recognized for 5 minutes.

Senator GRASSLEY. Yes, thank you. I'm going to start with Mr.
Rokita because I'm told he has to go. You wrote a letter on Sep-
tember the 13th to congressional leadership, I quote, “If passed,
H.R. 4 would resurrect and enact new Federal preclearance re-
quirements in jurisdictions targeted for litigation by activist
groups.” What is the danger of moving away from the vote denial
factor set forth in Brnovich in favor of the focus on litigation tac-
tics? The second part of the question, please tell us about your ex-
perience with activist groups and others and how these groups
could use litigation tactics to successfully force select States into
preclearance.

Mr. ROKITA. Thank you, Senator. The Brnovich case offered sev-
eral factors to consider for future courts to consider in vote denial
claims. The usual burdens of voting are legitimate. That’s what
they found and reaffirmed how long an election procedure has been
lawfully and historically used, whether identical or similar election
procedures are used by other jurisdictions, the availability or alter-
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fr‘1ati\(fle means of voting, and the State’s interest in preventing
raud.

S. 4 factors will make it challenging for future plaintiffs to win
vote denial cases under Section 2, as I understand it. S. 4 vastly
prohibits courts from considering commonsense factors that have
been outlined by the Supreme Court now for a long time. The enu-
merated factors in S. 4 are to determine whether a violation oc-
curred are completely subjective, and they’re unreasonable. You're
basically allowing an election czar to—like it was said I think by
Senator Cruz and maybe others, if that election czar likes you,
maybe you're a liberal, you know, because you're a liberal State,
well, then you’re going to be okay. If it doesn’t like you in their own
discretion, they get to decide if you need to be precleared.

Activist groups drive up cost for the States. They browbeat. They
force. Sometimes they collude with other elected officials, maybe in
a State, maybe elsewhere, to force, embarrass, out of fear, out of
intimidation, whatever, to enter into a consent decree. Again, it’s
violative of the U.S. Constitution, where our founders said time,
manner, and place is to be decided by the States and we have the
primary role.

Senator GRASSLEY. Thank you for that answer. I'm going to go
to Cuccinelli. I think I know the answer, that nothing in H.R. 4
would bother what we are very jealously guarding in Iowa, both for
Republicans and Democrats, to be first-in-the-Nation caucus status,
but I'm going to ask it anyway. Is there anything in this bill that
might impact that?

Mr. CuccINELLI. Certainly the expansive reading that I would
expect to see from a Biden-Harris DOJ, and led by Kristen Clarke,
who you heard from earlier, would not simply deal with general
elections. They will certainly wade into primaries. Primaries can
historically—I think of the Jayhawk case—be discriminatory. We
have to guard against discrimination in those nominations, as well.

The authority granted to the Department of Justice under this
bill, you can fully expect to play a role. One of the complaints about
Iowa and New Hampshire being early in the calendar for each of
the parties is that they are more white than the Nation as a whole.
Under this legislation, those are two States that were not under
the Voting Rights Act previously, the preclearance meaning that
would be subject to preclearance. I would extend Attorney General
Rokita’s comments to say those outside activist groups can simply
target these two States with litigation, and the occurrence of litiga-
tion can be a basis to be brought into preclearance.

Ms. Weiser’s comment that the best evidence is violations might
be true if it were limited to violations. That is not the standard in
this bill. I would note that the Democrats rejected the ultimate goal
being the standard, the goal being minority voter turnout and reg-
istration. That was rejected as an ongoing standard on their part.
It gives away the fact that this is a partisan power grab, not an
attempt to solve a problem with minority voting.

Senator GRASSLEY. Okay. You were attorney general with
preclearance before it was outlawed by Shelby. Could you talk to
us about the standards for preclearance that were in place for Vir-
ginia then versus the standards that would force Virginia into
preclearance if H.R. 4 were passed? That’s my last question.
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Mr. CUCCINELLI. Senator, preclearance as it existed pre-Shelby,
you go back to 1965. It certainly was needed and required. I grant
you that entirely. It worked as the Supreme Court found. As it con-
tinued on, and up to 2013, there’s no question the burden was quite
significant. Preclearance for those States meant preclearance of ev-
erything. If you moved a polling place, if you moved within a school
for where you voted, you had to get that precleared by the Federal
Government.

Each of those opportunities, as the Federal Government would
view it, is an opportunity to bend your State selection system to
the will of those in the Justice Department. Even the—President
Obama’s Inspector General found that the voting section was hir-
ing those from the radical left. They were predominant even back
then. You've heard the commitments by Attorney General Garland.
You can fully expect that trend to get worse.

The place where these questions will be judged is not an objec-
tive set of professional career lawyers. These are literally the most
rabid left-wing partisan lawyers you could find in the Federal Gov-
ernment.

Senator OsSOFF. Thank you, Ranking Member Grassley. Ms.
Weiser, in the Shelby County decision, did not the Supreme Court
expressly invite Congress to update the preclearance formulas?

Ms. WEISER. That is absolutely correct.

Senator OsSOFF. Ms. Weiser, can you address how the
preclearance coverage formula and other provisions in the John
Lewis Bill as introduced to this Congress are carefully crafted to
encompass the States’ localities and voting practices that pose the
greatest threat of voter discrimination, avoiding either over-inclu-
sion or under-inclusion, please?

Ms. WEISER. Yes. Thank you for your question. Absolutely. As I
noted, the States come into preclearance based on their actions, ac-
tual proven violations of the law against race discrimination in vot-
ing. It is not based on things in 1965. It is current and ongoing and
rolls forward. It is not the case that these are just mere lawsuits.
They actually have to result in either judicial findings or admis-
sions of liability or consent decrees, which are actually entered by
courts, and actually require courts to consider the strength of the
plaintiff’s case and whether the finding is fair.

In addition, it is tailored to get jurisdictions that not only have
proven violations, but that have a persistent pattern of violations
over a long period of time. It is tailored also by limiting the cov-
erage period and offering very easy bailout to ensure that jurisdic-
tions will not stay covered if they haven’t had violations within the
last decade.

I will add, it is not partisan officials within the Department of
Justice. It’s not just that it’s career officials. It is also the jurisdic-
tion can choose whether or not they want to go to the Department
of Justice or to the three-judge Federal court to submit their
preclearance request.

Senator OSSOFF. Thank you, Ms. Weiser. Mr. Greenbaum, the
John Lewis Bill includes a critical provision that under Section 2
would allow the Attorney General the opportunity to challenge
changes in voting practices anywhere in the country that diminish
voting rights for voters of color. I'm referring to what’s known as
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the retrogression provision of the bill. Why is this retrogression
provision so important? How does it differ from existing Section 2
authorities, and how is it different from retrogression under
preclearance?

Mr. GREENBAUM. Sure. Thank you, Senator. The concept of retro-
gression is one that through Section 5, we're quite familiar with in
terms of how to actually apply retrogression. In basic terms, what
it means is does the law make things worse for voters of color,
which is a much more straightforward test than the existing re-
sults test under Section 2, which requires a number of factors and
takes longer time to litigate and are harder cases to resolve.

Retrogression itself is a much more simple concept. It’s one that
the Supreme Court has signed off on through Section 5. In fact, the
Supreme Court in the Beer case largely created the standard of ret-
rogression.

The retrogression under Section 2 would be different than under
Section 5 in that it would cover all areas of the country. It would
not be limited to particular places. It would not be limited to par-
ticular types of voting changes. It could apply to any voting change
anywhere in the country. It would, unlike Section 5 preclearance,
require the plaintiffs, whether they be the Department of Justice
or a private party, to go into court and prove to a Federal judge
that a particular voting change puts voters of color in a worse posi-
tion than before.

What we've seen with a lot of the laws that have been passed
this year including in your State, Georgia, a number of the changes
appear to be clearly retrogressive such as changes that make it
more difficult for people to vote by mail. What we saw in 2020, is
that Black voters and Asian voters particularly were the ones who
voted by mail the most frequently, as well as limitations on the use
of drop boxes, which again, voters of color use in a disproportionate
number. It creates a clear, easy to administer, or at least easier to
administer standard for the Federal courts to follow.

Senator OsSOFF. Thank you, Mr. Greenbaum. Senator Klobuchar
is recognized for 5 minutes.

Senator KLOBUCHAR. Thank you very much, Mr. Chair. Let me
start with you, Ms. Weiser. Justice Ginsburg’s dissent in Shelby
County noted that the constitution uses the words right to vote in
five separate places, the 14th, 15th, 19th, 24th, and 26th Amend-
ment. Each of these amendments contains the same broad em-
powerment of Congress to “enact appropriate legislation”—that’s
the Constitution words—to enforce the protected right. The impli-
cation is unmistakable. Under our constitutional structure, Con-
gress holds the lead rein in making the right to vote equally real
for all U.S. citizens.

Can you explain why time and time again, the constitution recog-
nizes a role for the Federal Government? Why is that Congress,
and not State legislature, is entrusted with making the right to
vote equally real for all U.S. citizens?

Ms. WEISER. Thank you for that question.

Senator KLOBUCHAR. Thank you, Ms. Weiser. Thank you.

Ms. WEISER. It is absolutely the case that the Constitution em-
powers Congress to make real the guarantee for the right to vote
against discrimination. The Constitution also grants Congress
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broad powers over—to regulate Federal elections, even to create an
entire code of voting for Federal elections as Justice Scalia—the
late Justice Scalia recently affirmed under the Constitutions Elec-
tions Clause.

One of the main concerns that the framers of the Constitution
had was that voting rights and including elections for Federal elec-
tions would be manipulated by factions and partisans at the State
level who might try to disenfranchise or engage in practices like
gerrymandering. Under the 14th and 15th Amendment, which
grow out of the unfortunate history of brutal slavery and disenfran-
chisement of large swaths of the population of Black Americans, it
was Congress that took the reins to actually enforce equality after
the brutal Civil War. It was States were not trusted with that.

Senator KLOBUCHAR. Very good. I know in your testimony, Ms.
Weiser, you mentioned the Freedom to Vote Act, which I appre-
ciate. You noted in your testimony to the Committee that Section
2 cases are extremely time consuming and resource intensive,
which you experience as a litigator at the DOJ. Taking proactive
steps like Section 5 of the VRA’s preclearance formula is an impor-
tant measure to prevent voter suppression laws from ever having
to be litigated in a courtroom.

That is one of the reasons why Chair of the Rules Committee, we
worked on the Freedom to Vote Act, which sets these basic national
standards. Could you talk about why it is important to pass both
the John Lewis Bill and the Freedom to Vote Act in order to
proactively prevent discriminatory laws from being enacted, as well
as put some basic Federal rights into law?

Ms. WEISER. Absolutely. The preclearance requirement has long
worked to—or before the Shelby County decision, was the most suc-
cessful provision at actually stopping the worst discriminatory
measures from going into place in the jurisdictions with the worst
histories of discrimination. It stopped them in their tracks before
they were put in place. That was only for new voting changes, and
the rest of the country where there wasn’t that same history of dis-
crimination had to rely on Section 2 of the Voting Rights Act, as
you note.

Bringing case-by-case litigation is time consuming, expensive,
slow, and while it is pending, discriminatory measures can con-
tinue and go into effect. What the For the People Act also does is
puts bright line standards, a set of rules that every American can
rely on, regardless of race, and that can’t be manipulated for dis-
criminatory or partisan reasons. It’s much easier for courts to en-
force and administer, because they are clear and don’t require this
multiparty inquiry. Together, these bills work to fill the hole and
meet the crisis that we’re facing today in voting rights in Amer-
ican.

Senator KLOBUCHAR. Very good. My last question, Mr. Green-
baum, I actually was quoting you, but she also mentioned it. Ms.
Weiser mentioned it in her opening. Do you want to comment on
what I just asked Ms. Weiser?

Mr. GREENBAUM. Sure. You know, what we’ve—really what we’ve
seen since Shelby County is an incredible proliferation on discrimi-
nation against people of color in terms of voting, beginning with
the day that Shelby was announced when the attorney general of
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Texas where their voter ID law had been prevented from going into
place under Section 5 said, “Okay. We’re going to intervent—move
forward with that voter ID law.” We spent the next several years—
my organization, Ms. Weiser’s, Department of Justice, other organi-
zations, going to court to get that law struck down, that it was dis-
criminatory under the Voting Rights Act.

Ultimately, getting a Fifth Circuit en banc decision in our favor,
and then we went for our fees. The Fifth Circuit, in the last month,
affirmed our fee award of $6.8 million. We know that Texas spent
at least three and a half million dollars on that lawsuit. We spent
several years litigating, finally brought—preventing that law from
going into effect, which affected people during those 3 years in be-
tween, and ultimately, between—ultimately is going to cost the
State of Texas more than $10 million for moving forward with that
discriminatory law.

Senator KLOBUCHAR. Very good point. Thank you very much.
Thank you, Mr. Chair.

Senator OSSOFF. Thank you, Senator Klobuchar. Senator Hirono,
you're recognized for 5 minutes.

Senator HIRONO. Thank you, Mr. Chairman. It’s not a coinci-
dence that shortly after Shelby County, some 13 States passed
voter suppression laws. Now with the conservative majority firmly
ensconced in the Supreme Court with three Trump justices, we are
seeing dozens of voter suppression laws being enacted supposedly
to prevent widespread voter fraud, which has not been shown to be
the case at all.

Earlier, I noted three Supreme Court shadow docket rulings that
continue the court’s trend, as dJustice Sotomayor put it, of
condoning disenfranchisement by the court. Ms. Weiser and Mr.
Greenbaum, do you agree with Justice Sotomayor’s dissent, noting
that the court is condoning disenfranchisement?

Ms. WEISER. Thank you for that question. The courts play—con-
tinue to play a critical role in protecting voting rights for all Ameri-
cans. Unfortunately, it is the case that the Supreme Court has con-
sistently rolled back the strength of voting rights protections, mak-
ing it much harder for litigants, voters to enforce those rights, and
seems to be portending that there might be more to come.

That is why it is absolutely critical for Congress to step in and
protect voting rights. The court has actually said that Congress has
broad powers to enact legislation to protect Americans’ voting
rights, and where the Court is not fulfilling its obligation, Congress
can really meet that constitutional obligation for America.

Mr. GREENBAUM. I absolutely agree with that. We’ve seen a num-
ber of times, including the cases you cited, Senator Hirono, as well
as the decisions that we’ve been talking about, Shelby and
Brnovich.

One of the things that I find especially disturbing about the
Brnovich case is it clearly flies in the face of congressional intent
by the Court’s decision in that case adding a whole new set of fac-
tors that courts are supposed to consider that none of that appears
in the statute itself. None of it appears in the congressional history
in 1982. It flies in the face of what this—what this body did in
1982 to try to eradicate discrimination voting. There are aspects of
that decision that seem to almost encourage jurisdictions to move
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forward with mechanisms that are discriminatory. It’s a tremen-
dous concern. Thank you, Senator Hirono.

Senator HIRONO. That’s exactly what happened. In fact, Justice
Alito, who is a Justice who signals certain things such as he’d like
to revisit border fail, for example. There he is, writing in that case,
which I found astounding because he creates—I think he writes
laws—he creates what he calls a non-exhaustive list of guideposts
for Section 2 cases including, “the size of the burden imposed by
a challenged voting rule, the degree to which a voting rule departs
from what was standard practice when Section 2 was amended in
1982, the size of any disparities and arose impact on members of
different racial or ethnic groups, the opportunities provided by a
State’s entire system of voting when assessing the burden imposed
by a challenged provision, and the strength of a State interest
served by a challenged voting rule in requiring courts to compare
the voting restrictions being challenged in a Section 2 case to the
burdens of voting as existing in 1982.” My gosh, I find this case to
be completely astounding, and talk about judicial activism.

I can see where Section 2 cases was made even harder after this
decision, and why we need the legislation that we’re talking about.

When we talk about some of the kinds of voter suppression laws
that have been enacted by the States, I think sometimes we don’t
understand quite how, with surgical precision, some of these voter
suppression laws are. Ms. Weiser, can you give a specific example
of a voter ID law, for example, that is surgically targeted so that
it makes it a lot harder for Black voters, for example, to vote?

Ms. WEISER. Yes, thank you. And as you note, the inquiry into
voter ID laws, it’s not whether or not all voter ID laws are dis-
criminatory.

Senator HIRONO. Yes.

Ms. WEISER. It is a case-by-case examination based on the actu-
ally particular design of the law. Some of the laws are very clearly
both intended to discriminate based on race and are designed very
clearly to do so.

One that comes to mind is in North Dakota. There was a voter
ID law that required a residential address on the identification
itself, despite the fact that 19 percent of the Native American citi-
zens in North Dakota lived on reservations without residential ad-
dresses. They tried to change that, but that was found to be inten-
tionally discriminatory.

The Texas voter ID law that Mr. Greenbaum referred to was
found to be intentionally discriminatory by the district court and
was ultimately found to have a discriminatory result. It surgically
chose identification so as to have that impact. It famously included
concealed carry licenses as acceptable forms of ID, but not State
employee IDs or State university IDs, which were disproportion-
ately held by Black and Latino voters in Texas.

Senator HIRONO. Those legislatures that are enacting these kinds
of laws know very well whose votes they are suppresstion—sup-
pressing, and that is why they’re doing it. I think it’s just so nefar-
ious. It’s just voting is a fundamental right. I am a naturalized
U.S. citizen, and one of the first things I did when I turned 18 was
to vote because I considered that so foundational and fundamental,
and we should do everything we can to make sure that everyone
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can exercise their right to vote. Thank you very much for what you
are doing at the Center. Thank you, Mr. Chairman.

Senator OsSOFF. Thank you, Senator Hirono. Seeing no other
Senator seeking recognition, I'll in closing just ask each one more
question.

In the Shelby County v. Holder decision, again, the Supreme
Court, as you affirmed in your testimony, Ms. Weiser, expressly in-
vited the U.S. Congress to update the coverage formulas necessary
for the Department of Justice to execute its authorities under Sec-
tion 5 of the Voting Rights Act. We have taken that seriously and
done that work, and based upon the evidence, we have drafted
those updates. They are included in this legislation. It is, in my
view, vital that we restore those vital protections for American vot-
ers.

My question beginning with you, Ms. Weiser, if we in the U.S.
Congress, do not use the authority that we have under Article 1,
Section 4, and the 14th and 15th Amendments to protect ballot ac-
cess by enacting this legislation, what do you see for the future of
voting rights, especially for minority voters of the United States?

Ms. WEISER. Thank you for that question. There’s no question,
we are at a critical moment with respect to a tax on voting rights
with vote suppression, voting discrimination, even efforts to sabo-
tage election results achieving fever pitch, discriminatory redis-
tricting abuses, and court rollbacks of rights. If Congress does not
act, I fear that there’s no question that this vote suppression is not
only going to continue to proliferate, but that Americans of color
are going to be disenfranchised in large numbers because of their
race, and that is fundamentally at odds with the promise of our
constitution, of our democracy.

This is something that Congress emphatically has the power and
duty to stop. I'll say that when preclearance was in effect before-
hand, as Justice Ginsburg noted famously in dissent in the Shelby
County decision, it was working very well in the throwing away
preclearance. Just because we’re not seeing a spike in discrimina-
tion is like throwing away an umbrella in a rainstorm because
you’re not getting wet.

We saw what happened after the preclearance went away. We
got very, very wet. There was a deluge of voting discrimination
measures, and that has continued, and it’s getting more brazen.
There is an urgency, and we strongly urge Congress to act quickly
to pass this vital legislation, as well as the Freedom to Vote Act.

Senator OSSOFF. Thank you, Ms. Weiser. Mr. Greenbaum.

Mr. GREENBAUM. I would agree with my colleague. I mean, I
think we'’re seeing the greatest attack on the right to vote since the
Voting Rights Act was passed. It’s not surprising, because you have
this state of affairs where there’s a big hole in the enforcement
power of the Federal Government, and private parties to fight
against voting discrimination that you’re seeing that because of
this gap, what you’re seeing is seeing legislatures and others using
this as an opportunity to introduce measures that are specifically
designed to go after voters of color. This is particularly true in
those States where voters of color can make the difference in terms
of who wins and who loses elections.
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You know, we're seeing these laws being proposed and enacted
in certain States. A disproportionate amount of the activity are in
those States where voters of color really are exercising their oppor-
tunity to vote and can make a difference in who wins and who
loses elections. Unfortunately, it’s coming from a very cynical place.
It’s really disturbing for me as a career civil rights and voting
rights lawyer to see sort of the cynicism. That—I think what you’re
seeing is you’re seeing people putting—putting their own interest
ahead of the fundamental right to vote and being willing to do
things that are in a lot of ways intentionally designed to make it
more difficult for voters of color.

It’s absolutely critical as Congress did in 1965, to go after elimi-
nating discrimination voting. It’s absolutely critical that Congress,
in 2021, fill that gap that the Supreme Court has created and
enact legislation that is going to allow people to exercise their most
fundamental of rights, and that’s the right to vote. Thank you, Sen-
ator.

Senator OsSOFF. Thank you, Mr. Greenbaum. Thank you again
to all of the witnesses appearing before the Committee today.

Before we adjourn, I’d like to enter into the record a report from
the Leadership Conference on Civil and Human Rights docu-
menting voting conditions in States and jurisdictions previously
covered under preclearance. This report covers New York and
that’ll be entered in the record without objection.

As referenced in the title of this hearing, my friend, Congress-
man John Lewis, and if you're a Georgian, an American, still feel
his presence profoundly though he’s gone, and we have an obliga-
tion to live up to and honor his example. He said that the right to
vote is, quote, “precious, almost sacred.” I can think of no better
way to honor the life and legacy of Congressman John Lewis, as
our country still mourns his passing last year, than to restore the
Voting Rights Act of 1965 for which he bled and nearly died to pro-
tect that precious, almost sacred right to vote. And the hearing is
adjourned.

[Whereupon, at 6:14 p.m., the hearing was adjourned.]

[Additional material submitted for the record follows]
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had clearly been drafted the day before the election. How do we know they
drafted the accusations with no evidence before Election Day? Because they
foolishly left the date they drafted the lies on the press release.

In 2017, following the 2016 presidential election, the Democrats carried their
false ‘voter suppression’ narrative into court, alleging nationwide voter
suppression by the RNC, and Obama-appointed District Judge Vazquez said the
following about their claims: “As far as what's before this court, you've presented
me with no evidence of actual voter suppression efforts on the day of the
election, much less tying it to the RNC.” The judge went on to point out that
“It]he DNC has a lot of resources and | know this was a big concern. Where is the
evidence that there [was] suppression going on on Election Day, and then a
reasonable inference that the RNC was involved in those?” And he found that
there was none.

More directly related to the history of the bill focused on here today, in 2019, a
number of Republicans offered to support that year’s version of the John Lewis
bill if it included objective measures of voter suppression such as low voter
registration by minorities or low voter turnout by minorities, but the radical
leftists driving that legislation had no interest in objective standards, as that
would not accomplish their actual goals of facilitating cheating nationwide. Not
to mention, the worst performing states today under such objective standards
would be states like Massachusetts and Oregon, not the states originally covered
by the Voting Rights Act. That doesn’t fit the false narrative of fake ‘voter
suppression,’ and so such reasonable proposals were rejected out of hand.

It is no secret why this narrative is advanced by those on the Left. Simply put,
they view it as a voter turnout message to rile up their base. Do Democrats
sincerely believe that election integrity and today’s laws forming the most free,
fair, and inclusive voting system in the world are akin to the scourge of “Jim
Crow”-era oppression? Perhaps they have convinced themselves of it, but such
allegations are really just part of the false narrative that | have described here.

in 2004, in an attempt to address the concerns of both parties, then-RNC-
Chairman Ed Gillespie made a detailed proposal to then-DNC-Chairman Terry
McAuliffe about how both parties could work together to address concerns about
potential voter suppression and fraud; thereby attacking any such problems and
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at the same time, dramatically increasing the confidence of all Americans in the
2004 election.

But consistent with the later-discovered McAuliffe/DNC strategy of intentionally
making false accusations of voter suppression — as seen in the 2004 Colorado DNC
manual — Terry McAuliffe and the DNC declined to work together to actually
address even their own alleged concerns about voter suppression, presumably
because their only interest was in the false narrative, as there no longer was a
voter suppression problem to address —thankfully for America.?

It is also worth noting that in 2005, at a time when election security and
transparency was somewhat more of a bipartisan concern, the Carter-Baker
Commission, peopled with luminaries of both political parties, warned of the risks
of mail-in and absentee voting, as well as the need to avoid duplicate voter
registrations and other problems with the voter rolls. At the same time,
commonsense measures like voter I.D., ready access by election observers and
the prosecution of voter fraud were all praised by that bipartisan commission.2

As a testament to the common sense of everyday Americans, those things that
make for a secure and reliable election are generally agreed upon by ordinary
Americans, and they tend to track very closely with many of the
recommendations from the Carter-Baker Commission, though many such
measures are targeted and undermined by the legislation proposed here in the
Senate.

75% of Americans think only U.S. citizens should be participating in American
elections.?

Polling consistently shows that 70-80+% of Americans believe that voter 1.D. is an
essential element of a well-run election — despite the continual targeting and
vilification of this particular security and confidence-building measure.

! Attached are the two referenced letters.
2 See hitps://www.legislationline.org/download/id/1472/file/3b50795b2d0374cbef5c29766256. pdf
3 See hitps://onlycitizens.vote/wp-content/uploads/202 1/10/ACV-National-Public-Opinion-101719-1.pdf.
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Such support includes majorities of minority voters along with every other
category of Americans.* And such support similarly extends to voter 1.D. for
absentee and early voting.®

Questionable practices such as ‘ballot harvesting’ or ‘ballot trafficking’ are
disfavored by the American people, yet H.R. 4, S. 1 and other currently-proposed
federal legislation seek to force ballot trafficking on the states.®

Not surprisingly, Americans favor consistency in the application of the rules of
elections across their states. For example, by substantial margins, Americans
believe election clerks should use the same standards everywhere in their state
for correcting absentee ballot errors, and they favor in-person early voting hours
being the same everywhere within their state.”

Yet H.R. 4, the deceptively named “John Lewis Voting Rights and Advancement
Act,” would let unelected left-wing bureaucrats essentially veto commonsense
election safeguards and voter integrity measures passed by duly elected state
legistators.

Through H.R. 4, Democrats would like to impose a federal preclearance
requirement nationwide — suggesting access to voting is actually worse today
than it was in 1965, a patently ridiculous position.

In truth, the lying demagoguery coming from the radicals is not constructive and
represents a large-scale attempt to knowingly convince the American people of a
false narrative — namely, that since the Shelby County ruling by the Supreme
Court in 2013, America has been suffering from a rash of voter suppression.

Thankfully, the data demonstrates that this narrative is blatantly false.

+ See, e.g., https://www honestelections.org/wp-content/uploads/2021/03/Memo-on-Voters-and-Elections-1 pdf (national ),
https://www.detroitchamber.com/wp-content/uploads/202 1/06/June-202 1 -Michigan-Statewide- Voter-Survey-Report. pdf
(Michigan}; https://www fandn. edu/uploads/files/1097364 36702240 144-f-mpolljune202 1 -summary. pdf (Pennsylvaniay,
https:/fwill-law.org/wp-content/uploads/202 1/09/WILL_FINAL-Memo.pdf (Wisconsin).

3 Id,; see also https://www.ajc.com/politics/interactive-poli-of-georgia-voters-january-

2021/ TWP2LTEGFZEGNFUPMS3NIWPDWU/ (Georgia); https://www.texaspolicy.com/wp-

content/uploads/202 1/07/Rasmussen_toplines.pdf (Texas).

S See, e.g., hitps://will-law.org/wp-content/uploads/2021/09/WILL_FINAL-Memo. pdf (Wisconsin).

7 See https://will-law.org/wp-content/uploads/202 1/09/WILL_FINAL-Memo.pdf (Wisconsin).
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October 6, 2021

game from the 51% black city of Atlanta to the 9% black city of Denver, doing
incalculable damage to the black small business owners of Atlanta.

This example epitomizes —in one action — how far off the mark those opposing
transparent election reforms have been in this entire debate.

To drive home how so many on the Left are more interested in perpetuating a
false narrative, rather than having a full discussion of what makes for the best
election, | would note that | was jointly invited to debate, first, Stacey Abrams and
then former congressman and presidential hopeful “Beto” O'Rourke, respectfully,
on the issues of election reform. While | gladly accepted the opportunity, both of
my proposed challengers declined. Why? They have no interest or intention to
engage these issues on the merits.

Let’s look at this from a different perspective.

Imagine an election with no rules. Just a table with a stack of empty ballots.
Nobody is watching the table. Nobody is dispensing the baliots. Anyone who
comes along can fill out a ballot {and since nobody is watching, as many as they
choose), and drop those ballots into a drop box. For good measure we will mail a
blank ballot to every single name listed in an outdated polibook and let anyone
return those ballots to unsecured drop boxes.

No one would trust the outcome of that "unrestricted,"” voting process.

We need rules, i.e., time, place and manner rules. And we find that when
Americans talk about the mechanics of what makes a good election — outside the
umbrella of partisanship —there is broad agreement on good rules for elections.

Only citizens can vote. A reasonable rule.

Citizens have to register and registrars have keep pollbooks up to date. A
reasonable rule.

One ballot per registered voter. A reasonable rule.
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Senator Marsha Blackburn
Questions for the Record to Hon. Todd Rokita
Attorney General of Indiana

1. HR. 4 would federalize much of election law. Please describe the impact that legislation,
if passed, would have on your state’s ability to ensure free and fair elections.

H.R. 4 resurrects and expands provisions of the Voting Rights Act’s (“VRA”) the United
States Supreme Court previously struck down for usurping states’ authority over elections. HR.
4 implements practice-based preclearance that requires states and political subdivisions,
regardless of whether they are currently covered under VRA, to preclear certain election laws,
such as voter identification (“ID”) requirements and voter list maintenance laws before they can
be enacted. Moreover, Indiana may be forced into traditional voting rights act preclearance
depending on the number of voting rights violations within the past 25 years. H.R. 4 gives the
DOJ new control over state legislatures’ ability to pass certain election laws.

The Constitution and the federalist system prohibit the federal government from meddling
in states’ lawmaking process. H.R. 4 upends this relationship by creating a “Mother May I” process
under which states must ask permission from partisan bureaucrats in the Justice Department before
certain election laws can go into effect. This would open the door to fraud by preventing
commonsense safeguards in the election process.

Indiana’s voter ID law became a model for the nation. Since then, 35 states have followed
suit in enacting laws to protect the integrity of our elections. H.R. 4 would brand such laws as
discriminatory while lacking any actual evidence to back up such claims. HR. 4 will nullify our
photo ID law by allowing those without identification to vote with a sworn statement. And, if
Indiana wants to amend or pass nearly any new election law in areas such as voting location,
redistricting, or maintenance of voter lists, to name just a few, then Indiana will have to seek
approval from DOIJ, which is certainly a harm to our republic. A federal takeover of elections will
impose unconstitutional mandates on states and reverse the decentralization of the American
election process and open the door to fraud and abuse.
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o O usts
DEMOCRATIC NATIONAL COMMITTEE

July 1, 2004

Chalman Ed Gillespie
Republican Natlonal Commitice
310 First Street, SE
washington, OC 20003

Dear Chalrman Gillespls:

The Democratic National Committee (DNC) and the Votlng Rights Instituta applaud your
commitment to openness and fairmess in the electoral process for 2004 and beyond, the
citizens of this country deserve nothing less. We also agree that eligibia voters should be
sble to exercise their right to vote without fear of harassment or intimidation, and we
strongly appose any fraudulent behavier or activity at polling places.

As you know, Gangress passed the Help Amenica Vote Act (HAVA) in response to the
tremendous voting imegularities that occurred in 2000 ~ most memorably in Florida. its
goal is to help ensurs the very openness and fairness that we ali agrea ls fundamental to
the credibility of the etectorst process. This is 10 be done, In part, by allocating funds
states to improva their election systems and by establishing uniform standards that

_ ghould be emplayed by those systems. to ensure that maney is belng spent wisely and

affectively.

Deforest “Buster” Soarius, Jr., Chalr of the bi-partisan Election Assistance Cormnmission
(EAC) that has been charged with the immense task of implementing HAVA, has sald
that the Commission lacks the funding to ensure that these standards — which are sa
crucial to the success of bringing more opennass to our alectoral progess - are

ped and imp d. Further undermining the EAC's efforts; Is the fact that
President Bush has requested a $10 million budget cut for this fiscally strapped
Commission in FY2005, under tha unsupportable assumption that there wilf somehow
be ynobligated balances in this amount carried over Trom FY2004, We ask therefore,
that you and the RNC join us in calling on Congress to appropriate the funds needed 1o
Ul the promise of HAVA,

Funding alone, of course, is not the sofution to the problems so many voters have faced
in attempting to vote. Systemic changes that address these lssues should be
encouraged and supporied, The League of Women Votars, the Leadership Conference
on Civit Rights and other leading civil rights organizations, have identifled tha top flve
risks to eligibie voters in 2004: voter reglstration problems, emonecue purging, problems
with the new ID requirement, difficulties with the new efectronic voling systems and
faiture to count provislonal baliots.

To deat with some of the problems facing votars this 1all, the League of Women
Voters have recommended the following steps be implemented to ensure that no eliglble

ity
raid for by the m:mmmr Natfonal Cmmittes, Guniributions to the
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citizen is diserfranchised. Wa agree with many of their conclusions and
would encourage the RNC to support the implementation of these procedures:

1. Ensure that voler registration applications or forms sra procassed in a timely
tashian prior to Election Day. State and local election officials should ba
encouraged 1o update their voter registration lists and to maintain open lines of
communication between polling sites and the registrars central office.

2. Provide timely-notice to any citizen who has been purged from a state felon list
50 he or sne may register to vote prior to Blection Day If they are sligible. The list
should be made public to ensure that thess citizens are notified prior tothe
slatewide deadline for voter registration. We also encourage state and local
officials to cut off or stop any purging after August 1, 2004.

3 Every citizen should be educated on what form, if any, of ID they may be
required to produce at their polling place and this information should be widely
published prior to.Election Day.

4, Educate citizens on the naw voting systems that will be used in their local
jurisdiction this fall. We also encourage that sacurity stendards be setto maintain
the integrity of our voting systems.

5. Every polling site In America should have provisional ballots available to citizens
who may show up at the wrong site. We also encoursge a non-discriminatory
process for {ssuing and counting these provisional ballots,

We believe it s necessary to remove every barrier that impedes or denies an eligible
vote. The RNC and Its allies should work with its state parties and affillates o encourage
campaign and election workers to help protect and promote the rights of all citizens to
have a voice In thelr demorracy. And the Repubiican Party should stand fiemily-and
publicly against any group, whether or not affiliated, that devises sthemes to impede
fawful registration and access to the polls.

We are aleo calling onthe RNC to urge the Dapaniment.of Justies to follow up on
existing voting rights viclation cases that have not been.adequately addressed. The
Justice Dapartment has been given the task of implementing some important HAVA
pravisions. We encaurage the Department to nat.only vigarausly enforce the Voting
Rights Act, as amsrided, but to safeguard the electoral précéss by working with state
and local officiais to ensure no one is harassed or intimidated while attempting o
participate In the electoral process.

Forty years ago this summer, activists fram across America conyerged in Mississippl to
help educate and register tens of thousands of previously disenfranchised Amsrican
citizens. in the spirit of thelr feadership and detsrmination to éxpand the franchise, the
DNC calls upon the RNC to do its part in ensuring no Amgrican citizen is denied the right
to participate in the electoral process,

We appreclate your suggestion of novel means of achieving this goal, which you
envision in part as a joint initiative in targeted jurisdictions by the two pulitical parties.
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But what matters is not-a-public refations gambit by the two political parties, but rather a
commitment equally shared tyrboth that the laws wilt be enforcad by thuse federai and
state agenciss sharged with protecting the constitutional and stawtary rights of all our
citizens. We look ferward to your embrace of this fundamentat proposition, and your
active support for it fulfiiment in practice at all levels of the Republican party and
Among ite alfes,

Yours truly, g
Yerel R.-MeAdtifie Donna Brazile

Chairman Chair
Democrafic Natiohal Committee Woling Rights Institute
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Current Conditions of Voting Rights Discrimination

A Report Prepared by
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electorate. The federal Voting Rights Act of 1965, in conjunction with the California Voting
Rights Act, has been the comerstone of voting rights protections in California and a vital ingredient
for the recent successes in the state in terms of minority participation and the election of minority

community members to local and state offices.

1I. Impact of Shelby County v. Holder in California

In 2013, the U.S. Supreme Court in Shelby County v. Holder issued a 5-4 decision authored by
Chief Justice Roberts holding that certain provisions of the Voting Rights Act of 1965 were
unconstitutional.! The majority found that the formula used to determine which jurisdictions were
subject to preclearance under Section 5 of the VRA was outdated and that there was insufficient
evidence showing pervasive discrimination in the covered jurisdictions to justify the continuation

of the preclearance requirements.

Prior to the Supreme Court’s decision in Shelby, there were four counties in California that had
been subject to the pre-clearance requirements under Section 5 of the Voting Rights Act:
Monterey, Kings, Yuba, and Merced.> Most of these counties have a large percentage of minority

residents relative to their overall populations® and had instances of very low voter turnout. As

* Section 4 provided for a formula that determined which jurisdictions were subject to coverage under
certain provisions of the VRA, and Section 3 provided that the covered jurisdiction as determined under
the formula used in Scction 4 were required to submit changes to their voting procedures to the U.S.
Department of Justice for approval. This was known as “preclearance.” Under the coverage formula in
Section 4, several states in the South as well as certain jurisdictions in other states, including California,
were subject to the preclearance procedures in Section 3.

2 28 CF.R. Part 51, Appendix. Mcrced eventually was removed from the preclearance requirement in
2012 and some localitics within Yuba County also received a so-called “bail out” from preclearance,
leaving Kings, Yuba, and Monterrey Counties, or parts thereof, as the jurisdictions within California
under Section 5 of the VRA as of 2013. See Scth Nidever, Kings still punished under Voting Rights Act,
THESENTINEL (Aug. 18, 2012), https:/hanfordsentinel com/news/local/kings-still-punished-under-voting-
rights-act/article_cb8df624-¢8d3-11¢e1-8cfd-001adbcf887a.html, see also David Bienick, Yuba, Monterey,
Kings counties may no longer need election oversight, KCRA 3 (June 25, 2013, 10:46 PM),

https://www kera.com/article/yuba-montcrey-kings-counties-may-no-longer-need-elections-oversight-
1/6405805%.

? For example, although Kings County is the 33rd largest county of California’s 38 counties in terms of
overall population, the percentage of Hispanic residents rates Kings County the 8th highest in California
and the percentage of African American residents rates it the 9th highest. Monterrey County has the 5th
highest percentage of Hispanic residents by county in California. See Kings County, California
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population grew at approximately 6% from the 2010 Census, primarily based upon increases in
those identifying as Hispanic origin or Asian.!! More particularly, those identifying as Hispanic
now constitute 39.4% of the general population of California, and those identifying as Asian, either
alone or in combination with other identities, now constitute 17.8% of California’s overall
population.'? California remains a relatively young state, with over 22% of the population under

age 18 and less than 15% of the population over 65.7

i, Information Regarding Turnout by Demographics

Despite the changing demographics of California, there are indications that, statewide, minority
turnout still lags. Latinos' and Asian Americans continue to be among the fastest growing
communities in the state but continue to have the lowest voter turnout.’> This includes the 2020
election, which featured increased turnout among most demographic groups but during which
Latinos and Asian Americans experienced a lower increase in turnout than the general

population !¢

https:/mewsroom.ucla.edu/releases/2020census-undercounts-los-angeles-eounty; Christian Spencer,
Census controversy brewing over 'systemic undercount’ of Latinos, THE HILL (Apr. 28, 2021),
https://thehill.com/changing-america/respect/accessibility/550697-census-controversy-brewing-over-
systemic-undercount-of; but see Michael Wines, Despite Many Obstacles, the 2020 Census Gets a
Cautious Thumbs-Up,N.Y . TIMES (Sept. 14, 2021), https://www nytimes.com/2021/09/14/us/census-
analysis-apportionment.html.

12020 Census Data, U.S. CENSUS BUREAU, https://www.census.gov/library/stories/state-by-
state/california-population-change-between-census-decade html (last visited Sept. 16, 2021).

2.
B

4 Maria Luisa Arredondo, Latino Population Growth Ouipacing Latino Voter Turnout in California, CA
FWD (June 4, 2013), https://cafwd.org/mews/latino-population-growth-outpacing-latino-voter-turnout-in-
california/.

** Andrea Briseno & Phillip Reese, California Latino population grew in last decacde while number of
whites fell, census shows, THE SACRAMENTO BEE (Aug. 24, 2021),
https://www.sacbee.com/news/politics-govenment/capitol-

alert/article253446644 html#:~text=From %2020 10%20t0%202020%2 C%20the %2 0number%200f%20L
atinos,there%20are%20about%2015.6%20million%20Latinos%20in %20California (noting the Latino
population grew 11% higher than the statewide average and the Asian population grew 25% higher).

6 See November 2020 General Election: Latino and Asian-American Vote, USC PRICE SCH. OF PUB,
POL’Y & CTR FOR INCLUSIVE DEMOCRACY (Mar. 2021), available ar
https://staticl squarespace.com/static/57b8¢7ce 15d5dbf5399fb46ab/t/6065611a7¢8307754de70763/161725
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According to Census data, Latino registration and turnout has increased for each presidential
election from 2008 to 2020. Specifically, Latino registration increased by 54% during this time

period, and Latino turnout, among those eligible, increased by 53%.

california- Voter  Registration and Turnout  From 2008 to 20207

Latino Total Latino Total Latino Total Latino Tumout

Election VAP CVAP Registered

2008 8.859 5,193 3,263 2,961
2012 9,935 6,510 3,684 3,157
2016 10,221 7,002 3,882 3,345
2020 11,165 8.305 5014 4,339
Increase 2008-2020 26% 60% 54% 53%

A similar trend of overall increase in registration and turnout is seen for Asian American voters.
According to Census data, voter registration for Asian Americans grew by 64% from 2008 to 2020

and voter turnout grew by 76%.

California- Voter  Registration — and  Turnout  From 2008 o 2020%

Asian Total Asian Total Asian Total Asian Tumout
VAP CVAP Registered

2008 3,473 2.562 1,322 1,343

2012 3,915 2,839 1,645 1,380

2016 4,838 3,585 2,080 1.859

2020 5,072 3,958 2,491 2,370

6731383/USC+CID+California%E2%80%99s+Latino+and+Asian-American+Vote+-
+2020+General+Election+FACT+SHEET.pdf.

7 Data on reported voting and registration is collected by the U.S. Census Burcau in the Current
Population Survey. See Voiing and Registration in the Election of November 2020, U.S. CENSUS BUREAU
(Apr. 2021), https: //www .census.gov/topics/public-sector/voting/data/tables.htinl. Figures are in the
thousands except for percentages.

'8 Data on reported voting and registration is collected by the U.S. Census Bureau in the Current
Population Survey. See Voting and Registration in the Election of November 2020, U.S. CENSUS BUREAU
(Apr. 2021), https://www.census.gov/topics/public-sector/voting/data/tables. html. Figures are in the
thousands except for percentages.
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Increase 2008-2020 46% 54% 64% 76%

While Latino and Asian American voters have increased in both registration and turnout, they are
still far behind the total population. This is evident when looking at the most recent election. In
the 2020 presidential election, 55% of eligible Latino voters cast their ballot as did 60% of eligible
Asian American voters. Overall, California experienced a 65% turnout among eligible voters,
much higher than the turnout rates for both Latino voters and Asian American voters. When
Jooking across other demographic groups, Latino and Asian American voters fall even farther
behind. In the 2020 presidential etection, white voters turned out at the highest rates, with 75% of
eligible voters casting a ballot, and Black voters also exceeded Latino and Asian American voters
with 64% of eligible Black voters casting a ballot. “Latinos and Asian Americans continue to be
underrepresented in California’s voting electorate compared to their share of the state’s eligible
voter population (adult citizens).”*® As discussed below, these two demographics also saw higher

instances of rejection of vote-by-mail, as well as continuing problems with language access issues.

iii. Minority Office Holding

California has continued to elect more officeholders from minority groups since the 2006 Report,
although the number of minority office holders is still disproportionately low in comparison with
those groups’ percentages of the overall population. For example, a 2019 report by the National
Association of Latino Elected and Appointed Officials (NALEO) Education Fund counted 1,640
Latino elected officials in California, including 48 at the federal or state level,® which is an
increase from past levels. Nonetheless, the approximately 30 members of the California Latino
Legislative Caucus?! constitute only 25% of California legislators while those identifying as

Hispanic in California comprise nearly 40% of the general population. Similarly, reports indicate

2 See November 2020 General Efection: Latino and Asian-American Vote, USC PRICE SCH. OF PUB.
POL’Y & CTR FOR INCLUSIVE DEMOCRACY (Mar. 2021), available at
https://static1.squarespace.com/static/57b8¢7ce 15d5dbf599fbd6ab/t/6065611a7¢8307754de70763/161725

2 See NALEQ 2019 NATIONAL DIRECTORY OF LATINO ELECTED OFFICIALS, NAT'L ASS’N OF LATINO
ELECTED AND APPOINTED QFFICIALS EDUC. FUND 8 (2019), available at https://naleoorg/wp-
content/uploads/2019/12/2019 National_Directory_of Latino_Elected_Offeials.pdf.

2 See Member Directory, CAL. LATINO LEGIS. CAUCUS, https:/latinocaucus legislature.ca.gov/member-
directory (last visited Sept. 19, 2021).
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that the number of Asian and Pacific Istander office holders has increased over the years.”? One
publication counted approximately 393 members of the Asian and Pacific Islander community
elected to offices statewide in California, including 14 members of that community elected to the
state legislature.”® This constitutes approximately 11% of the elected members of the state
legislature. In contrast, as noted above, those identifying as Asian, either alone or in combination

with other races, are 17.8% of California’s overall population.

iv. Application of Section 203 to California

The last publication of states and political subdivisions covered by Section 203 according to the
Census Bureau was in December 2016.%* Based on that publication, the entire state of Californic
was required to provide language assistance for Spanish speakers, and several counties also were
required to provide access and assistance in one or more Asian languages as well as American
Indian languages under Section 203. This includes the addition of two jurisdictions between 2002
and 2015, so that 27 political jurisdictions in California are covered by Section 203.2° Further,
several jurisdictions were newly required in 2016 to provide language assistance for additional

language groups, predominantly Asian languages.?®

22 Agnes Constante, In California, Asian Americans find growing political power, NBC NEWS (Aug. 19,
2018), https://www.nbcnews.com/news/asian-america/california-asian-americans-find-growing-political-
power-n866611; Ricardo Vazquez, Number of Asian American public officials has reached historic
levels, UCLA study shows, UCLA NEWSROOM (Junc 2, 2014), available at
https://mewsroom.ucla.cdu/releases/number-of-asian-american-public-officials-has-reached-historic-
levels-ucla-study-shows; see also California Asian Pacific Islander Legislative Caucus Membership,
https://apicaucus.legislature ca.gov/california-asian-pacific-islander-legislative-caucus (visited Sept. 16,
2021).

3 See AAPI Current Elected Officials, ASIAN PACIFIC AMERICAN INST. FOR CONG. STUDIES,
https://www apaics.org/aapi-current-clected-officials (last visited Sept. 16, 2021).

24 UNITED STATES OF AMERICA, SECTION 203 DETERMINATIONS EFF. DECEMBER 2016, U.S. CENSUS
BUREAU, available af hitps://www?2.census.gov/programs-surveys/decennial/rdo/reference-maps/201 6/8c-
seetion203map2016.pdf (last visited Sept. 16, 2021).

#8 Section 203 Determinations Table, U.S. CENSUS BUREAU (Dec. 3, 2016),
https://www.census.gov/data/tables/2016/dcc/rdo/section-203-detenminations. html.

*1d.
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as 2008 and 2012 respectively > While there may not have been objection notices in California
after 2002, that is not to say that California did not engage in preclearance submission in the
roughly ten years before Shelby came about. For example, in the roughly six months leading up

to the Shelby decision, California counties filed 33 preclearance notices for Section 5 approvat *¢

i, New Laws in California Regarding Voting Rights.

The California state legislature has worked to dramatically increase voting opportunities and
engagement for eligible citizens. While some state statutes have strengthened and even bolstered
federal law, other laws have resulted in unequal benefits for some minority communities. When
looking across demographics, as seen in the 2020 presidential election, California’s new laws have

not resulted in equal improvements for voter turnout for Latinos or Asian Americans.

California enacted the California Voting Rights Act in 2002 and over the years has added
provisions strengthening that important law that supplement and, in some cases, surpass the VRA

in terms of protecting the rights of California voters.® For example, in 2016, the legislature added

3 Voting Determination Letters for Alabama, U.S. DEP’T OF JUST., https://wiww justice.gov/crt/voting~
determination-letters-alabama (last updated May 18, 2020); Vofing Determination Letters for Alabama,
U.S. DEP’T OF JUST., https://www justice.gov/crt/voting-determination-{etters-georgia (last updated Aug.
7,2015).

¥ See Notices of Section 5 Activity under the Voting Rights Act of 1965, As Amended, U.S. DEP’T OF
JUST., https://www justice.gov/crt/notices-section-5-activity-under-voting-rights-act-1963 -amended (last
updated Aug 6. 2015) (reviewing the individual notice submissions from January to June 2013).

¥7 The California Voting Rights Act recently survived a constitutional challenge brought in federal conrt,
with the Ninth Circuit Court of Appeals affirming a lower court’s decision that the Act did not violate the
Equal Protection Clause of the 14" Amendment, and the United States Supreme Court declining to review
the Ninth Circuit’s decision. Federal Appeals Court Dismisses Challenge to California Voting Rights
Act, THE LATING LEGAL VOICE FOR CIVIL RIGHTS IN AMERICA (Dec. 19, 2019),
https://www.maldef.org/2019/12/federal-appeals-court-dismisses-challenge-to-the-california-voting-
rights-act/; Maria Dinezo, High Court Leaves in Place California Election Boundaries, COURTHOUSE
NEWS SERVICE (May 26, 2020), https://www.courthousenews.cony/supreme-court-denies-petition-to-
hear-california-voting-rights-act-challenge/.

* “While modeled after the federal Voting Rights Act of 1965 (“FVRA™), the CVRA lowers the
threshold required to establish a voting rights violation. For example, unlike the FVRA,| a protected class
does not have to be geographically compacet or eoncentrated to allege a violation of CVRA. Moreover,
proof of intent on the part of the voters or elected officials to discriminate against a protected class is not
required. The CVRA also eliminates the “totality of circumstances” test set forth in the FVRA,
precluding introduction of other evidence as to why preferred candidates of the protected class lost
elections. The deletion of the totality of eireumstances factors makes CVRA litigation purely a statistical
exercise.” THE CALIFORNIA VOTING RIGHTS ACT. RECENT LEGISLATION & LITIGATION OUTCOMES,

12
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iii. Court findings regarding voting rights in California.

Outside of Section 5 enforcement actions and litigation, other provisions of the VRA and the
CVRA consistently present plaintiffs with the vehicle to remedy voting rights violations. Indeed,

in California, activity under the CVRA regarding voter dilution remains prevalent.*?

(a) Voter Discrimination and Dilution Litigation

In Luna v. County of Kern, plaintiffs alleged that the county’s 2011 redistricting plan violated
Section 2 of the Voting Rights Act because it impermissibly diluted the Latino vote in Kern County
by depriving Latino voters of a second district in which they would constitute a majority of eligible
voters and elect a candidate of their choice® At trial, Stanford University historian Albert
Camarillo explained the history of racism in Kem County, which included extensive influence
from the Ku Klux Klan and numerous atrocities that Latinos, Blacks, and other individuals of color
faced.® The court agreed with the plaintiffs and found that the county’s redistricting ptan deprived
Latino voters equal opportunity to elect representatives of their choice and equal opportunity in
the voting process, violating Section 2 of the Act.®> This lawsuit, which was settled in 2018 and
was the first in California since 2001 to claim a VRA violation, shows the importance of providing

individuals an avenue to seek redress.5

52 See generally THE CALIFORNIA VOTING RIGHTS ACT. RECENT LEGISLATION & LITIGATION
OUTCOMES, LEAGUE OF CAL. CITIES (2018), available at https://www cacities.org/Resources-
Documents/Member-Engagement/Professional-Departments/City-Attorneys/Library/2018/Spring-
Confercnce-2018/5-2018-Spring;-Aziz-Johnson-Markman-California-Vot.aspx.

% Luna v. County of Kern, 291 F. Supp. 3d 1088, 1104 (E.D. Cal. 2018).

% Luna v. County of Kern: MALDEF and Latino Voters Achieve Landmark Victory, MALDEF (Mar. 26,
2019), https://www .inaldef.org/2019/03/kern-country-voting-

rights/#:~text=LUNA %20V .%20COUNTY %200F%20KERN%3A %20MALDEF%20AND%20LATIN
0. rigged %20political %20system %2 0to%20exploit%20Latinos%20for%20decades.

& Luna, 291 F. Supp. 3d at 1044.

% Lunav. County of Kern: MALDEF and Latino Voters Achieve Landmark Victory, MALDEF (Mar. 26,
2019), https://www.maldef.org/2019/03/kern-country-voting-

rights/#~text=LUNA%20V .%20COUNTY%200F%20KERN%3A%20MALDEF%20AND%20LATIN
0.rigged %20political %20system%20to%20exploit%20Latinos %20for%20decades.
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opined that it was not likely that plaintiffs would demonstrate a likelihood of success on the merits
of their claim because it was not likely that the promotion of the private initiative would be found
to involve “registration or voting notices, forms, instructions, assistance, or other materials or
information relating to the electoral process provided by Santa Clara County within the meaning
of Section 203.”1% The court denied the injunction and reasoned that although the plaintiffs
demonstrated some threat of irreparable harm in that two of the plaintiffs would be illegally
excluded from the electoral process if the initiative was subject to the VRA, the balance of
hardships favored the defendants.'!! Specifically, if the court incorrectly enjoined the defendants
from including the initiative on the ballot, the County would incur additional expenses of reprinting
the election materials and notifying voters of the change.''? Further the public interest did not favor
an injunction because if the court incorrectly enjoined defendants from including the initiative, the

Court would have improperly interfered with the voting rights of Santa Clara County voters.!?

In Padilla v. Lever, the Ninth Circuit considered whether recall petitions violated the VRA when
they were provided only in English.!'* The court held that the recall petitions circulated by
proponents of the recall were not subject to the VRA’s requirements because they were not

“provided” by Orange County or the State !’

The court reasoned that although those who
circulated recall petitions had an incentive to gather as many signatures as they could, they were
under no legal duty to do so, just as they were under no legal duty to launch a recall process in the
first place. Further, since the VRA created no duty to present a petition to the plaintiffs in the first
place, it was difficult to reason why the VRA would require the petition to be translated into other
languages. Finally, the court opined that, “atranslation requirement is very likely to have a chilling

effect on the petition process itself. If translation is required in Orange County, recall petitions

would place on development of land they own. Their interests are not those Congress sought to protect
when passing section 203.™).

10 74 at *2.

U1 at *3.

H2 1,

B

1% Padilla v. Lever, 463 F.3d 1046, 1049 (9th Cir. 2006).
15 Id. at 1050.
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will have to be printed, at a minimum, in English, Spanish, Vietnamese, Korean and Chinese.
There is no provision in state law or the Voting Rights Act requiring the County to bear the costs;
printing of recall petitions is done at the expense of the proponents, as in the present case. The
expense and trouble of fulfilling the translation requirements are likely to deter proponents who
otherwise would launch petitions. When that happens, then application of § 1973aa~1a will have
had a perverse effect: it will have prevented, rather than promoted, participation in the electoral

process.”1¢

Relying on the Ninth Circuit’s decision in Padilla v. Lever, the District Court in [n ve County of
Monterey Initiative Matter, held that although Monterey County was subject to the VRA and
required to provide voting materials in English and Spanish, the citizen-sponsored petitions at issue
in Monterey County were not required to be in Spanish and English."!7 The Court reasoned that
the referendums at issue were privately initiated, drafted, and circulated by its proponents and thus

not subject to Section 203’s language requirements for states or political subdivisions. !

2. Failure to Provide Language Assistance

Extensive engagement with elected officials and poll monitoring operations in California have
shown that the fatlure to adequately provide language assistance is an ongoing problem, even when

it does not give rise to litigation.

For example, in the months leading up to the November 2020 election, Arabic-speaking residents
of Fresno County voiced their concerns about their ability to vote when the county does not provide
Arabic language voting materials.!”® Despite multiple letters from the Council on American-
Islamic Relations and the American Civil Liberties Union of Northern California outlining the

need for these materials, county and state officials noted that they could not provide the materials

M8 Jd. at 1053.

17 Yn re Cty. of Monterey Initiative Matter, No. C 06-01407 JW, 2007 WL 9811086, at *1 (N.D. Cal.
Mar. 29, 2007).

18 Id. at *7-9.

2 Crensencio Rodriguez-Delgado, Should Fresno County allow Arabic-language voting information on
the 2020 ballot?, THE FRESNO BEE (Aug. 19, 2020, 2:19 PM),
https://www fresnobee.com/news/local/article244934427 htmi.
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o Los Angeles County — One poll worker made a disparaging remark saying that voters
should speak some English if they want to vote and should be able to ask for assistance in

English.

The next set of Section 203 determinations are scheduled for December 2021. As new jurisdictions
and new languages are covered, particularly in a rapidly changing state like California, these issues
will continue to impede the ability of LEP voters in California to fully participate in the democratic

process.

iv. Consent Decrees & Settlements Regarding Voting Rights in California

Since 2006 there have also been some notable consent decrees and settiements in connection with
voting rights in California, primarily in connection with voter dilution and the CVRA. In 2007,
plaintiffs in Avitia, et al. v. Local Healthcare District !” brought a suit under the CVRA. Like
Section 2 of the VRA, the CVRA contains a cause of action for vote dilution. However, the CVRA
is broader and not as restrained by the recent judicial limits on Section 2. For example, under the
CVRA, plaintiffs are not required to demonstrate that the minority group is sufficiently large and
geographically compact to constitute a majority in a single-member district. In Avitia, the
plaintiffs complained that even though 47.3% of the district’s population had been Latino since
2000, there had only been one Latino member of the Tulare Local Healthcare District’s Board of
Directors since it was established in 1946. During the litigation, plaintiffs’ expert testified that
voting was racially polarized in a number of Healthcare District elections and propositions since
1994. However, the Superior Court expressed concern with plaintiffs’ statistical data, and denied
a preliminary injunction on this ground. After substantial litigation, including motions for
summary judgment, to compel, and to dismiss, the parties eventually reached a settlement. The
parties agreed to put a proposal on the ballot no later than June 2012 for district, or “zone,”
elections for the Board of Directors. Upon approval of the proposal, the new plan would go into

effect for the November 2012 elections. The court approved this setttement on February 16, 2010.

In 20135, the Mexican American Legal Defense and Educational Fund (MALDEF) sent a demand

letter alleging that the Placentia City Council in Orange County, California was in violation of the

12 Avitia, et al. v. Local Healthcare District, No. 07-224773 (2007).
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Fullerton, Garden Grove, Buellton, Anaheim, and Morgan Hill.'*" Overall, according to a report
prepared for the League of California Cities, as of 2018, “[a]t least 88 cities have made the change
to by-district elections and two more, the City of Goleta and the City of Carpinteria, agreed to
make the change for 2022,” to remedy potential voter dilution issues under the CVRA.1*? As noted
in the report, prior to the CVRA, “only 28 cities employed by-district elections.”'* Additionally,
“[t]hirty two community college districts, over 165 school districts, and at least 12 other special
districts have made the change to by-district elections.”*** Challenges based upon potential voter

dilution issues remain very active in California, albeit primarily under the CVRA 14
C. Other Indicia of Voting Discrimination and Voter Suppression

There remain indicia of potential discrimination in California despite the significant strides
described above. For example, an analysis of the 2020 general election by the USC Price School
of Public Policy, Center for Inclusive Democracy found that Latino voters—as well as young

voters, new voters, and previous polling place voters—had higher rates of rejection of their vote-

¥ City Of Fullerton Settles Voting Rights Lawsuit, ACLU SOUTHERN CAL. (July 8, 2015),

https://www aclusocal .org/en/press-relcases/city-fullerton-settles-voting~rights-lawsuit; SETTLEMENT
AGREEMENT AND GENERAL RELEASE OF ALL CLAIMS, available at htips://ggcity.org/city-files/fully-
cxecuted-scttlement-agreement-montoya.pdf (last accessed Sept. 17, 2021); SETTLEMENT AGREEMENT
AND GENERAL RELEASE, CITY OF BUELLTON, available at
https://cityofbuellton.com/government/documents/Settlement%20A greement %20-%20SVREP pdf, (last
accessed Sept. 17, 2021); City of Anaheim Announces Settlement in California Voting Rights Act Case,
CITY OF ANAHEIM (Jan. §, 2014), https://www americantowns.com/news/city-of-anaheim-announces-
settlement-in-california-voting-rights-act-case-17596182-anaheim-ca.html; Michael Moore, City settles
Voting Rights Act lawsuit for $25K, THE MORGAN HILLS TIMES (Nov. 22, 2017),
https://morganhilltimes.com/city-settles-voting-rights-act-lawsuit-for-25k/.

42 THE CALIFORNIA VOTING RIGHTS ACT. RECENT LEGISLATION & LITIGATION OU TCOMES, LEAGUE
OF CAL. CITIES 1 (2018), available at https://www cacities.org/Resources-Documents/Member-
Engagement/Professional-Departments/City-Attorneys/Library/2018/Spring-Conference-2018/5-2018-
Spring;-Aziz-Johnson-Markman-California-Vot.aspx.

w3 gg
.

%5 MALDEF has threatened legal action in connection with potential voter dilution in the Bueno Park
Library District under the CVRA. See Voting Rights, MALDEF,

https://www.maldef org/category/voting-rights/ (last visited Sept. 16, 2021). As noted above, the US
Department of Justice does not report any cases raising claims under Section 2 of the Voting Rights Act
in California since United States v. City of Santa Paula, C4 in 2000.
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by-mail ballots than the general population.’*® The most common reason attributed to rejection of
ballots was a determination of signatures not matching, with Latino and previous polling place
voters having the highest rates of ballots being rejected for allegedly non-matching signatures.!*?
Asian and Latino voters also saw a greater percentage of their vote-by-mail ballot rejected due to
missing signatures.'*® Although further study is warranted to better understand the correlations
between race and rejection of ballots, the history of racial discrimination in voting, including
involving the Latino population in California, cannot be ignored. Additionally, the evidence

indicates that better outreach to historically under-represented communities to educate voters

regarding the requirements for vote-by-mail procedures is necessary.*

Additionally, potential voter suppression activities still exist. The 2016 poll monitoring project by
Asian Americans Advancing Justice California found 41 instances of polling places in counties
throughout California where poll workers requested to see identification prior to providing voters
a ballot despite the fact that California law does not require identification to obtain a ballot.!*
California law requires a voter to present their identification only in one situation: when the voter
is voting for the first time and did not present an identification card when registering to vote. The
report found that poll workers justified their actions to protect the “integrity” of the election or
used the ID cards as a shortcut to confirm the spelling of the voter’s name or address."! This
reasoning creates a particularly worrisome trend where only immigrant voters or voters with non-
Anglo names may be asked to present an identification card. The result is potential suppression

of lawful voters in contravention of California law. There were also failures to comply with

& See CALIFORNIA’S CHANGING ELECTORATE: A 2020 POST ELECTION ANALYSIS OF VOTING
BEHAVIOR, EXECUTIVE SUMMARY, USC PRICE SCH. OF PUB. POL’Y & CTR FOR INCLUSIVE DEMOCRACY
(2021), available at

https://static1.squarespace.com/static/57b8c7ce 15d5dbf5991b46ab/t/612¢9c13370178775422£36/163031
3499115/USC+CID+2020+GENERAL+ELECTION+RESEARCH+REPORT+8-27-
21+WEBSITE+RELEASE pdf.

147 Id
8 Id.
148 1 d.

130 See Voices of Democracy: The State of Language Access in California’s November 2016 Elections,

ASIAN AMERICAN’S ADVANCING JUST. (July 5, 2017), available ar https://www.advancingjustice-
alc.org/wp-content/uploads/2017/05/05042017_AJ_State_of Language Report DIGITAL_FINAL pdf

151 Id
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Section 203 of the VRA, including in some of the counties that had been previously subject to

preclearance under Section 5, and this impacted members of the Asian community.!*
D. Persistence of Racially Polarized Voting and Racial Appeals in California

Despite the efforts to increase access to voting, minority voters still face voting challenges in the
state. During the 2020 primary elections, some Los Angeles voting locations suffered technical
breakdowns and rule changes that resulted in voters waiting for several hours to cast their ballot.’*
The League of United Latin American Citizens (LULAC) denounced the long lines and
breakdowns as an assault on Latino voters because these issues disproportionately impacted Latino
voters.*** The National President of LULAC, Domingo Garcia, noted that “Latinos have become
the largest minority voting bloc in 2020, and our community is at the heart of the voting base in
states like California ... Yet, it is precisely in the largest minority communities around the
country—specifically districts where the Latino vote makes the ditference—that we are witnessing

the biggest barriers for people to vote.” !5

Additional racial disparities were noted at local levels, including several Native American
reservations in Riverside County that had no early vote centers, no ballot drop box locations, or
no voting centers at all."®® Lacking physical access points presents a problem to Indigenous
communities specifically as more than half of Native American communities in the U.S. live in
rural areas, and in more than 150 Indigenous areas more than a quarter of people do not have access

to a car.’’” Natalie Landreth, a senior staff attorney and litigator at the Native American Rights

2 1d.

8 See Edwin Rios, California Voters Face Long Lines. Glitches, and Dysfunctional Voting Machines,

MOTHER JONES (Mar. 3, 2020), https://www.motherjones.com/2020-elections/2020/03/california-
primary-lincs-voting-machines/ (reporting lincs with up to 3 hour waits).

%4 William Wilder, Voting Suppression in 2020, BRENNAN CTR FOR JUST. (Aug. 20, 2021),
https:/Awvww brennancenter.org/our-work/research-reports/voter-suppression-2020.

5 Rafacl Bernal, Top Latino group denounces voting irregularities on Super Tuesday, THE HILL (Mar.
5, 2020, 10:23 AM), https://thehill.com/latino/486091-top-latino-group-denounces-voting-irregularities-
on-super-tuesday.

%8 William Wilder, Voting Suppression in 2020, BRENNAN CTR FOR JUST. (Aug. 20, 2021),
https://www brennancenter.org/our-work/research-reports/voter-suppression-2020.

7 Nzinga Blake, Grace Manthey, & Adriana Aguilar, Despite record voter turnout, Indigenous
communities face different kinds of voter suppression, ABC 7 EYEWITNESS NEWS (Nov. 11, 2020),
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Fund, highlighted how Indigenous communities still face participation challenges, most notably
access to voting centers. “Voter suppression in the Native American community looks different
than it does elsewhere. What it usually looks like is moving your polling place so far away that

you just can’t get there.”1%

The recent appellate decision in Yumori-Kaku and other litigation under both the VRA and the
CVRA also illustrates that there remain many instances of polarized voting in California, including
in jurisdictions that were not covered by the preclearance requirements of the VRA. Such
occurrences potentially implicate provisions of both the VRA and the CVRA, including the use of

at-large district elections that dilute minority voting power.
V. Conclusion

While California has made strides, as this report shows, significant issues remain including in
language access and voter dilution. Voter turnout lags for both Asian and Latino populations;
vote-by-mail ballots were rejected more frequently for these populations; and, there remain
challenges to minority representation. Challenges to discriminatory practices under the VRA and
CVRA have been critical tools to combatting discrimination and lack of access to the polls. Though
some of those legal challenges have resulted in meaningful change, there is more work to be done
to ensure that non-English speakers have access to the ballot, that signature matching is not done

in a discriminatory way, and that all populations in the state are represented in government office.

As the most diverse state in the nation, the ability of people of all backgrounds in California to
vote and achieve adequate representation is critical. The significant challenges outlined throughout
this report underscore the pressing need to have a strong Voting Rights Act. Given continued
language assistance issues and California’s broad language diversity, the enforcement of Section
203 in the state continues to be critical. The post-Shelby drop in minority representation could be

remedied by a new coverage formula that brings key counties back into coverage under Section 5.

https://abc7chicago.com/native-american-voter-suppression-indigenous-supreme-court-georgia-
2018/7865678/.

= I,
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In short, Congress’s passage of the John Lewis Voting Rights Advancement Act could have a

powerful effect in ensuring access to the vote and representation for all Californians.
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overwhelming 77% in March, to 81% today. Voters reject the argument that showing an ID to vote
is a “burden” (72%).

Most striking is the sustained support for photo ID requirements among voters whom
progressives insist are being deliberately disenfranchised by them. Some 77% of Black voters, 78% of
Hispanic voters, and 81% of lowet-income voters believe voters should have to show a photo 1D to
vote. Black voter support for photo ID laws is up 13 points since the March survey. Strong majorities
of Republicans (97%), Independents (82%), and Democrats (67%) favor photo ID laws, and support
has tisen in all three categories since March.

Americans support providing free photo IDs, not eliminating photo ID requirements when
voting.

One common objection to photo 1D laws is that some voters lack them. Only 12% of
respondents support eliminating voter ID laws on that basis; 74% prefer preserving identification
requirements while ensuring that voters have opportunities to get free IDs if they need them. Every
state with a voter ID law offers voters the chance to get one for free, and the existence of a free ID
makes 43% of voter ID opponents more likely to favor these faws. With better education and greater
awareness of these programs, public support for ID laws may climb even higher.

Voters want identification requirements for mail-in ballots, too.

This vear, states like Georgia and Florida have adopted new laws bringing photo ID
requirements to absentee voting. Liberal activists and politicians attacked lawmakers for taking this
step, yet almost three-quarters (71%) of respondents back these policies. Absentee IID aws are broadly
supported by Black (70% vs. 21%), Hispanic (73% vs. 19%), and lower-income voters (72% vs. 19%),
and overall support for absentee ID has grown since March (66%). Some 77% of respondents
reported it would be easy to comply with an ID law that required a voter to hand write an ID number
or a portion of their social security number—the mechanism chosen by states like Georgia, Florida,
and Texas. Support for absentee ID laws has the strong potential to continue to grow.

The public wants meaningful protections for mail-in ballots, including bans on vote
trafficking.

Americans understand that voting by mail is the most vulnerable way to cast a ballot. Only 6%
of voters back keeping or expanding absentee voting without safeguards to protect their security and
the credibility of elections. Four-fifths of voters (80%) think that mail voting needs safeguards.

Only 13% of voters think that political operatives should be able to collect voters” ballots, a
tactic known as vote trafficking. Nearly two-thirds (61%) think it should be illegal. Progressives claim
that vote trafficking is necessary to aid poor and minotity voters, yet only 10% of low-income voters,
nine percent of Hispanics, and 18% of Black voters back it. IR1 would legalize vote trafficking
nationwide, overruling the wishes of most voters and laws that ban or limit it in roughly half the states.

Americans do not want COVID policies to be the new normal for elections.

Many states temporarily changed voting laws and relaxed safeguards during the pandemic, or
had changes forced on them through partisan litigation. Voters want to return to pre-pandemic voting
standards, but progressives argue that doing so is actually “voter suppression.” The U.S. Department
of Justice based part of its lawsuit against Georgia on this issue and has implied it will sue other states
should they roll back pandemic responses.

Only 17% of voters want COVID policies to persist after the pandemic ends. Some 69% of
the public want voting to return to pre-COVID standards, including 55% of Democrats and 66% of
Independents, 60% of Black and 72% of Hispanic voters, and 54% of people for Joe Biden in 2020.
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staff and volunteers on the ground for primary and general elections every year to
conduct non-partisan election protection, poll monitoring, and to support Black
political participation in targeted jurisdictions—primarily in the South. Prior to
election day, PTV equips voters with non-partisan educational materials answering
questions about how to register to vote, what identification is needed on election day,
and providing information on local voting laws and practices that may affect voters
in the election process. On election day, PTV volunteers visit polling sites to ensure
voters are informed of their state’s voting requirements, answer questions about how
to comply with election laws, and, when necessary, engage in rapid response actions
to ensure every eligible voter is able to cast a ballot. This rapid response work often
includes direct communication with election officials and, where necessary, litigation.
Critical to this work is connecting local community partners with national
organizations, advocates, and resources to support ongoing non-partisan election
protection work.

LDF is also a founding member of the non-partisan civil rights Election
Protection Hotline (1-866-OUR-VOTE), administered by the Lawyers’ Committee for
Civil Rights Under Law. The Election Protection hotline coalition works year-round
to ensure that all voters have an equal opportunity to vote and have that vote count.
Election Protection provides Americans from coast to coast with comprehensive
information and assistance at all stages of voting—from registration to absentee anc
early voting, to casting a vote at the polls, to overcoming obstacles to their
participation.

Despite the guarantees of the 14th and 15th Amendments, the Voting Rights
Act of 1965 (“VRA”), and other federal voting rights statutes, racial discrimination
and targeted suppression of the rights of Black voters persists, and the need for
litigation by LDF and other civil rights organizations has not abated. Indeed, in the
years since the infamous 2013 Supreme Court decision in Shelby County, Alabama,
v. Holder,4 methods of voter suppression have metastasized across the country. LDF
helped to litigate the Shelby case, including presenting argument in the Supreme
Court in defense of the constitutionality of Section 5 of the Voting Rights Act anc
importance of pre-clearance to the protection of voting rights. The Supreme Court’s
decision in Shelby, disabling this key provision, has had a devastating effect on the
voting rights of racial, ethnic, and language minorities in this country. In that
decision, Chief Justice John Roberts invited Congress to update the Voting Rights
Act to respond to modern conditions. In the eight years since Shelby was decided,

4570 U.S. 529 (2013).
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however, Congress has failed to do so, leaving voters of color—and our democracy—
unprotected.

Just this year the Supreme Court again weakened the Voting Rights Act, this
time through flawed statutory interpretation in its Brnovich v. DNC ruling.® This
has only increased the urgent need for action, and Congress now has the opportunity
to act decisively to restore the Voting Rights Act to its full strength and modernize it
to meet the current pervasive threats to the voting rights of Black Americans and
other voters of color.

The Constitutional Authority and Affirmative Obligation of Congress to
Protect the Right to Vote for All Americans

The end of the Civil War has been described as this nation’s “Second
Founding.”® It was then that the United States undertook efforts to amend our
Constitution to provide Congress with substantial, affirmative power to finally
enforce the principle espoused by the Founders, that ¢!l are created equal, and that
access to the franchise is the cornerstone of citizenship and democracy.

The Fourteenth Amendment, ratified in 1868, forbids States from
discriminating on the basis of race:

No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty of property, without due process
of law; nor deny to any persons within its jurisdiction the equal
protection of the laws.”

The Fifteenth Amendment, ratified in 1870, even more specifically prohibits
the denial or abridgement of the “right of citizens of the United States to vote . . . by
any State on account of race, color, or previous condition of servitude.”8

Importantly, both provided new, specific authority for Congress to defend equal
rights, stating that Congress shall have power to enforce the Amendments through
appropriate legislation.® There is no question that these Amendments give Congress

5 Brnovich v. Democratic Natl Comm., 141 8. Ct. 2321 (2021).

5 See generally Eric Foner, The Second Founding: How the Civil War and Reconstruction Remade the
Constituiion (2019).

7U.8. Const. amend. XIV.

8 U.S. Const. amend. XV.

8 U.S. Const. amend. XIIT, § 2 (“Congress shall have power to enforce this article by appropriate
legislation.”); U.S. Const. amend. XIV, § 5 (“The Congress shall have power to enforce, by
appropriate legislation. the provisions of this article.”); U.S. Const. amend. XV, § 2 (“The Congress
shall have the power to enforce this article by appropriate legislation.”).
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banish the blight of racial discrimination in voting.”?? In most of its decisions, the
Court has sustained and even adopted Congress’s methodology for safeguarding the
vote. At other crucial moments, however, the Court has undercut Congress’s vision,
forcing our elected representatives to fulfill their constitutional role and clarify their
intent. When the Court has properly interpreted and effectuated the Voting Rights
Act’s intent, Congress has ratified and extended the Court’s holdings. When the Court
has misconstrued the Act, Congress has responded swiftly to correct these
misreadings. In the last eight years, the Court has issued two decisions undermining
the purpose and efficacy of the Voting Rights Act, and it is well past time for Congress
to respond.

Pre-Shelby History

In the landmark 1966 case of South Carolina v. Katzenbach, the Court upheld
the major provisions of the VRA against charges that it was too heavy an intrusion
on state prerogatives.28 Beginning with Katzenbach, the Court has repeatedly upheld
the Voting Rights Act as “a valid means for carrying out the commands of the
Fifteenth Amendment”2® that is squarely within Congress’s “full remedial powers to
effectuate the constitutional prohibition against racial discrimination in voting.”30

In the 1980 case of Mobile v. Bolden, however, a plurality of the Supreme Court
misperceived congressional intent and concluded that a Section 2 violation, like a
violation of the Fifteenth Amendment, would require proof of discriminatory intent.?!
Yet that very same day, the Court affirmed that Congress held the power not only to
legislate against intentional discrimination in voting but also to prohibit “electoral
changes that are discriminatory in effect” as “an appropriate method of promoting
the Fifteenth Amendment’s purposes.”?2 Congress wasted no time in acting to
reassert its intent and authority, amending the Voting Rights Act in 1982 “to relieve
plaintiffs of the burden of proving discriminatory intent” and prohibit States and

27 South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966).

2 Jd.

29 [d. at 337.

5 Id. at 326. See also Katzenbach v. Morgan, 384 U.S. 641, 643 (1966) (upholding Section 4(e) of the
Voting Rights Act); Allen v. State Bd. of Elections, 393 U.S. 544, 557, 89 S. Ct. 817, 827, 22 L. Ed. 2d
1 (1969); id. at 567 (holding that the Voting Rights Act’s clearly constitutional scope and broad
remedial purpose required that it be interpreted in a manner that provides “the broadest possible
scope” in combating racial discrimination); Perkins v. Matthews, 400 U.S. 379, 387 (1971); Chisom v.
Roemer, 501 U.S. 380, 403 (1991); Lopez v. Monterey Ciy., 525 U.S. 266, 284 (1999). The Court has
also looked to Congress for guidance on how to interpret the VRA, enshrining the “Senate Factors” as
the relevant points of analysis for a Section 2 vote dilution claim in 1986. Thornburg v. Gingles, 478
U.S. 30, 36-37 (1986) (citing S. Rep. 97-417, at 28-29).

81 City of Mobile, Ala. v. Bolden, 446 U.S. 55, 60 (1930).

32 City of Rome v. United States, 446 U.S. 156, 177-78 (1980).
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localities from running elections “in a manner which results in a denial or
abridgement of the right . . . to vote.”33

Shelby County v, Holder

In 2013, the Court struck at the heart of the Voting Rights Act through its
decision in Shelby County, Alabama v. Holder.3* The ruling undercut Section 5’s
preclearance regime not by invalidating preclearance itself but rather by striking the
formula Congress prescribed for determining which jurisdictions have a sufficient
history of discrimination to require preclearance protection for their voters.??

The practical result was an abrupt halt to the successes of the VRA’s
preclearance provisions. As the late Justice Ruth Bader Ginsberg noted in her dissent
to the Shelby decision: “Throwing out preclearance when it has worked and is
continuing to work to stop discriminatory changes is like throwing away your
umbrella in a rainstorm because you are not getting wet.”?® The Shelby decision
allowed state and local governments to unleash discriminatory voter suppression
schemes virtually unchecked.?” At its pre-Shelby strength, Section 5 would have
prevented many of the voter suppression schemes that we have encountered since
2013.

Through our report “Democracy Diminished: State and Local Threats to
Voting post-Shelby County, Alabama v. Holder,” LDF tracks, monitors, and publishes
a record of discriminatory voting changes in jurisdictions formerly protected by
Section 5.3 Democracy Diminished details the many tactics that state and local
policymakers have implemented with alarming speed since the Shelby decision,
including barriers to voter registration, cuts to early voting, purges of the voter rolls,
strict photo identification requirements that target and disproportionately affect
voters of color, and last-minute polling place closures and consolidations. Attached to
my testimony as Appendix A is a topline summary of recent LDF litigation against
voter suppression tactics in previously-covered jurisdictions.

# 52 U.S.C.A. § 10301(a) (emphasis added); Chisom v. Roemer, 501 U.S. 380, 392-93 (1991)
(recounting the 1982 amendments legislative history and purpose).

3570 U.S. 529 (2013).

35 Id. at 557 (holding that the coverage formula in Section 4(b) “can no longer be used as a basis for
subjecting jurisdictions to preclearance,” but “issuling] no holding on § 5 itself,” and noting that
“Congress may draft another formula based on current conditions™).

35 Shelby Coundy, 570 U.S. at 590 (Ginsburg, J., dissenting).

37 U.8. Commission on Civil Rights, An Assessment of Minority Voting Rights Access in the United
Stetes: 2018 Statutory Report (2018),
https://www.uscer.gov/pubs/2018/Minority_Voting_Access_2018.pdf.

38 NAACP Legal Defense Fund, Democracy Diminished, LDF’s Thurgood Marshall Institute,
hittps:/www naacpldf org/wp-content/uploads/Democracy-Diminished _-10.06.2021-Final. pdf
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of voter fraud, even though Arizona could not point to any fraud to justify its
challenged laws.*® This guidepost, thus, rests on phantom fears about voter fraud, a
phenomenon that is almost nonexistent.50 By contrast, there are voluminous examples
of persistent and proliferating racial discrimination in voting during the same time
period.?! While the Fifteenth Amendment and the Voting Rights Act clearly demand
the eradication of racial discrimination in voting as a national imperative,52 the
Brnovich opinion sends a false message that voter fraud, not racial discrimination, is
the real threat to our democracy.

In short, the Brnovich decision is antithetical to the core constitutional
principles of equality and non-discrimination and is a major departure from nearly
four decades of judicial interpretation of Section 2. While the full scope of its impact
is not yet clear, the risks are obvious. VRA Section 2 cases are already arduous and
expensive; forcing voters to meet standards skewed towards masking discrimination
will cause many meritorious actions to fail in court and many more never to be
brought, providing fresh oxygen to discriminatory practices Congress sought to
eliminate when it enacted the Voting Rights Act. Just as Congress in 1982 overrode
the Court’s cramped interpretation of Section 2 in City of Mobile v. Bolden,5 today

4 Richard Hasen, The Supreme Court’s Latest Voting Rights Opinion Is Even Worse Than It Seems,
Slate (July 8, 2021), https:/slate.com/news-and-politics/2021/07/supreme-court-sam-alito-brnovich-
angry html?via=rss.

5 German Lopez, The case against voter ID laws, in one chart, Vox.com (Aug. 6, 2015),
htips://www.vox.com/2015/8/6/9107927 voter-id-election-fraud; See also, Quinn Scanlan, “We've
never found systemic fraud, not enough to overturn the election': Georgia Secretary of State
Raffensperger says,” ABC News (Dec. 6, 2020), https:/abenews.go.com/Politics/weve-found-systemic-
fraud-overturn-election-georgia-secretary/story?id=74560956; “Debunking the Voter Fraud Myth,”
Brennan Center for Justice (Jan. 31, 2017),

https:/www . brennancenter.org/sites/default/files/analysis/Briefing_Memo_Debunking_Voter_Fraud_
Myth.pdf; Jennifer Wu, et al., Are Dead People Voting By Mail? Evidence from Washington State
Administrative Records (Oct. 27,

2020), https:/stanforddpl.org/papers/wu_et_al_2020_dead_voting/wu_et_al_2020_dead_voting.pdf (a

nalyzing 4.5 million voter records and identifying only 14 questionable ballots, or 0.0003 percent).
51.J. Morgan Kousser, Facts of Voting Rights 3 (cataloguing currently 4,173 “voting rights events”
after 1982, including many after 200); Fi. R, Rep. No. 109-478, at 40-43 (2006) (reciting numerous
Department of Justice objections to proposed voting laws under Section 5 in the relevant time period,
as well as several voting laws that were withdrawn or amended voting changes were withdrawn or
amended after the DOJ requested more information); U.S. Commission on Civil Rights, An
Assessment of Minority Voting Rights Access in the United States (Sept. 12, 2018),
https://www.uscer.gov/pubs/2018/Minority_Voting_Access_2018.pdf (identifying successful Section
2elitigation between the 2006 reauthorization and the Shelby decision in 2013); see generally Ellen

D. Katz et al., Documenting Discrimination in. Voting: Judicial Findings Under Section 2 of the
Voting Rights Act Since 1982, 39 U. Mich. J. L. Reform 643 (2006).

52 U.S. Const. amend. XV; 52 U.S.C. § 10301; South Carolina, 383 U.S. at 308 (“The Voting Rights Act
was designed by Congress to banish the blight of racial discrimination in voting, which has infected
the electoral process in parts of our country for nearly a century™).

52446 U.S, 55 (1980).
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set of voting practices known to have a discriminatory effect and requires
preclearance of those practices in places where minority voting populations have
reached certain thresholds (typically at least 20% of the population).125

This Known Practices Coverage (“KPC”) preclearance framework would
require preclearance for any voting policies or practices that pose a significant
potential for violations of voting rights as demonstrated by broad historical
experience. For example, the creation of at-large seats, annexations of suburban
populations, changing or reduction of polling locations, shifting list maintenance
practices, and redistricting completed by incumbents all raise concerns when they
occur in a jurisdiction that has experienced recent, significant growth of a specific
minority population. Importantly, in most instances, the KPC framework would
require federal preclearance of voting practices that are known to correlate with
racial or language-based discrimination only in jurisdictions that have a significant
racial or language minority citizen voting-age population. KPC combines a
demographic threshold with the prevalence of specific, known practices of voting
rights discrimination.

Practice-based preclearance is a reasonable, flexible response to the “current
conditions” of voting discrimination in the nation and is supported by a long line of
Supreme Court precedent recognizing Congress’s authority to outlaw practices that
are not per se unconstitutional but are known to perpetuate racial discrimination. In
South Carolina v. Katzenbach,126 for example, the Court upheld Congress’s decision
to suspend the use of literacy tests in the VRA of 1965 even though such tests were
not categorically unconstitutional.'2? The Court recognized that such tests had
frequently been used to discriminate against Black voters, and it was therefore
reasonable for Congress to suspend them entirely, as Congress “may use any rational
means to effectuate the constitutional prohibition of racial discrimination in
voting.”128 In 1975, Congress amended the VRA to make the suspension on literacy
tests a permanent ban.

125 Certain changes such as to ID requirements and multi-lingual election information require
preclearance nationwide. For greater detail on the importance and efficacy of KPC, see Asian
Americans Advancing Justice | AAJC, Mexican Amer. Legal Defense and Educ. Fund, and NALEO
Edue. Fund, Practice-Based Preclearance: Protecting Against Tactics Persistently Used to Silence
Minority Communities’ Votes (Nov. 2019), htips://www.advancingjustice-
aaje.org/sites/default/files/2019-
11/Practice%20Based%20Preclearance%20Report%20Nov %202019%20FINAL%20-
%20reduced_0.pdf

126 383 U.S. 301 (1966).

127 See Lassiter v. Northampton Cty. Bd. of Elections, 360 U.S. 45, 51-52 (1959).

128 Id. at, 324.
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Similarly, in City of Rome v. United States,'2? the Court found it permissible
for Congress to prohibit changes to voting processes that have racially discriminatory
effects even absent proof of intentional discrimination that would itself violate the
Fifteenth Amendment. The Court explained that “even if [Section 1 of the Fifteenth
Amendment] prohibits only purposeful discrimination,” its prior decisions “foreclosed
any argument that Congress may not, pursuant to [its enforcement authority under
Section 2 of the Fifteenth Amendment] outlaw voting practices that are
discriminatory in effect.” Since City of Rome, the Court has continued to reaffirm the
proposition that “[lJegislation which deters or remedies constitutional violations can
fall within the sweep of Congress’s enforcement power even if in the process it
prohibits conduct which is not itself unconstitutional and intrudes into legislative
spheres of autonomy previously reserved to the States.”’3¢ Because it identifies
practices known to be especially susceptible to discrimination in voting, practice-
based preclearance represents an exercise of congressional authority supported by
this well-established line of precedent.

Together, geographic preclearance and practice-based preclearance hold the
promise of both addressing the discriminatory voting schemes we see proliferating
today, and also preventing “ingenious methods” that might be devised to suppress
votes in the future.!3! The genius of preclearance, and the VRA, was creating a
mechanism to prevent such mutations in voting discrimination and suppression—the
Hydra described by Justice Ginsburg that we see proliferating in states today.

Restoring and Strengthening VRA Section 2

The next essential components of the JLVRAA work together to again make
Section 2 of the Voting Rights Act the robust nationwide protection against voting
discrimination that Congress intended.

First, the JLVRAA reasserts Congress’s intent and corrects the Supreme
Court’s flawed interpretation of Section 2 in the Brnovich case. The legislation’s main
approach is simply to codify the Supreme Court’s longstanding framework for
interpreting Section 2. It establishes the so-called Gingles prongs as elements of proof
and Senate Report factors as items for consideration in the “totality of the

122 446 U.S. 156 (1980).

130 See City of Boerne, at 518; see also Tennessee v. Lane, 541 U.S. 509 (2004); Kimel v. Florida Board
of Regents, 528 U.S. 62 (2000).

181 7J.8. Congress, House, Committee on the Judiciary Voting Rights, 89th Cong., 1st sess., 1965, Mar.
18-19, 23-25 (Apr. 1, 1965).
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circumstances” analysis required to establish a Section 2 vote dilution claim. It then
explicitly applies similar “totality of the circumstances” factors in the vote denial or
abridgement context. In addition, the Act prohibits consideration of certain alleged
justifications of unlawful practices that distract from a precise analysis of
discriminatory impact.

Next, the JLVRAA takes one of the clearest and most successful concepts from
Section 5 of the VRA and applies it in a broader context. To preclear a proposed voting
change, a jurisdiction covered under Section 5 must show that it will not diminish the
voting power of a protected voting population, a concept known as retrogression.!32
This simple, intuitive, and easy-to-administrate concept—don’t make matters
worse—enabled the Department of Justice to efficiently address thousands of
preclearance applications each year.?® The JLVRAA applies this straightforward
concept nationwide, and provides a streamlined cause of action to voters when
jurisdictions attempt to roll back the clock and erase hard-won progress. The Act
provides that jurisdictions may not enact voting changes that have the purpose or
effect of diminishing the ability of voters of color of participating or electing
candidates of choice.

Protecting Voters as Election Day Approaches

The JLVRAA next addresses how the VRA and other voting rights protections
are applied in close proximity to elections, restoring a path for critical pro-voter
changes that are sometimes needed because circumstances change (as seen with the
COVID pandemic) or harms are not clear earlier. In 2006, the Supreme Court
articulated a principle that courts should be wary of ordering last-minute changes to
election rules that could backfire by confusing voters.'3* Recently, courts have

182 52 U.S.C. § 10304(a)-(b) (setting forth preclearance procedures to ensure that no “voting
qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting” goes
into effect if it “has the purpose or will have the effect of diminishing the ability of any citizens of the
United States on account of race or color [or language-minority status] to elect their preferred
candidates of choice™); see, e.g., Alabama Legislative Black Caucus v. Alabama, 575 U.S. 254, 299
(2015) (characterizing these requirements as “the prohibition on retrogression under § 57).

133 H.R. Rep. 109-478, 36, 2006 U.S.C.C.A.N. 618, 640 (recounting that “the Department of Justice
received thousands of proposed voting changes annually from covered jurisdictions” sinee 1982, and
that “more than 700" of those submissions were found “to be discriminatory against minority
voters.”); see also Shelby Cly., Ala. v. Holder, 570 U.S. 529, 562 (2013) (Ginsburg, J., dissenting)
(explaining that “the Voting Rights Act became one of the most consequential, efficacious, and amply
justified exercises of federal legislative power in our Nation's history”).

184 Pyurcell v. Gonzalez, 549 U.8. 1, 4-5 (2006) (“Court orders affecting elections, especially conflicting
orders, can themselves result in voter confusion and consequent incentive to remain away from the
polls. As an election draws closer, that risk will increase.”).
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Conclusion

During the House debate to reauthorize the VRA in 2006, the late
Congressman John Lewis commented on the continued need for a preclearance
framework: “Yes, we have made some progress. We have come a distance. We are no
longer met with bullwhips, fire hoses, and violence when we attempt to register and
vote. But the sad fact is, the sad truth is discrimination still exists, and that is why
we still need the Voting Rights Act.”t3¢ Congressman Lewis’s observation remains
equally true today.

We urge Congress to take up the Court’s invitation to legislate to enforce the
promise of an equal right to vote for all, and to employ the full force of its
constitutional authority to protect the American voters from the extraordinary harm
of denying or diminishing their right to vote.

Congress has both the urgent obhgation and the robust constitutional
authority to enact legislation that prevents the denial or abridgement of the right to
vote on account of race today just as it did in 1965. The VRA’s preclearance process
provided a quick, efficient, and non-htigious way of addressing America’s pervasive
and persistent problem of voting discrimination, and most importantly to address it
before the harm of disenfranchisement occurred. This Congress should not retreat
from establishing a new preclearance framework that reflects the current conditions
of the nation. In addition, Congress must update and strengthen the key pillars of
the VRA’s pro-voter framework so its protections against discrimination are adequate
to present-day conditions.

The VRA was drafted to rid the country of discrimination in voting—not to
reduce discrimination to a level tolerable by some and now considered the norm
across the country. The loss of the right to vote, or restrictions imposed on ballot
access, even if ultimately vindicated, can never be fully remedied. The preclearance
framework of the VRA was established expressly to address such harms; the rest of
the John Lewis Voting Rights Advancement Act complements modernized
preclearance to create a coherent whole that is greater than the sum of each of its
essential parts. It is past time for Congress to fulfill its constitutional duty to the
American people by once again taking up the charge of eradicating racial
discrimination in voting and by renewing its commitment to protecting and
strengthening the fundamental right to vote.

186 152 Cong. Ree. H3164 (daily ed. July 13, 2006) (statement of Rep. Lewis).
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Additional Representative Voting Rights Litigation

In addition to those cases where LDF is specifically involved, over the last few
years, we also are aware of numerous states and localities across the country that
have implemented laws and practices which impeded and/or discouraged individuals
from exercising their right to vote. For example:

In North Dakota, we saw the state implement a law requiring voters to provide
IDs with a residential street addvess, threatening to disenfranchise thousands of
Native American people who live on rural reservations where residential addresses
are uncommon. 77 Studies commissioned by Native American rights groups who sued
to challenge the law revealed that roughly 35 percent of that population did not have
an acceptable ID with a residential address.

In Dodge City, Kansas, voting was limited to one polling location, which was
outside of town and inaccessible via public transportation. The nearest bus stop was
more than a mile away and at times, freight trains in the area block traffic, slowing
access to the polls. Dodge City’s population is 60 percent Hispanic, and the voter
turnout among Latinx voters is lower than the national average.!7®

And, in Wisconsin, the state implemented a law requiring voters to present a
current driver’s license, passport, or state or military ID to cast a ballot. There were
substantial legal challenges to the state’s voter ID law; however, aspects of it were
allowed to stand for the 2016 election. Post-election surveys and other evidence
clearly demonstrate that the law discouraged and/or prevented many people for
exercising their right to vote.1?

177 Cheyenne Haslett, North Dakota Native Americans fight to protect their right to vote after court
ruling, ABC News (Oct. 21, 2018), https://abenews.go.com/Politics/native-americans-north-dakota-
fight-proteci-voting-rights/story?id=58585206

178 Kangas City Star Editorial Board, Voter suppression at its worst: This Kansas town aims to keep
people away on Election Day, The Kansas City Star (Oct. 24, 2018),

https://www kang y.com/opinion/editorials/article220341790 html

1% Ari Berman, Rigged: How Voter Suppression Threw Wisconsin to Trump And Possibly Handed
Him the Whole Election, Mother Jones (Nov./Dec. 2017),
https://www.motherjones.com/polities/2017/10/voter-suppression-wisconsin-election-2016/
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Current Conditions of Voting Rights Discrimination

A Report Prepared by
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Voting Rights in New York State: Recent Enforcement Actions, Continuing
Challenges, and the Need for a Revitalized Voting Rights Act

Perry Grossman!

October 4, 2021

L OVERVIEW

Enforcement of the Voting Rights Act of 1965 (VRA) began in New York within
months of its enactment. In United States v. Board of Elections of Monroe County, New
York, the court succinctly articulated a dynamic that remains true today: While the VRA
may have been “[bJor out of civil rights problems currently plaguing the south and the
violence flowing from them,” the law “was not designed to remedy deprivations of the
franchise in only one section of the country. Rather, it was devised to eliminate second-
class citizenship wherever present.”? In the past 56 years, New York has been the site of
dozens of successful actions brought under the VRA. In December 2018, the New York
Times teported, “[d]espite its reputation for sterling progressivism, New York has some of

the most restrictive election laws in the nation.”® This report describes how New York’s

! Senior Staff Attorney at the New York Civil Liberties Union and Adjunct Professor at Fordham Law
School. This report was prepared with generous and dedicated assistance in research and drafting from
collcagues at the law firin of Panl, Weiss, Rifkind, Wharton & Garrison LLP—Alexander F. Atkins,
Merinda Davis, Adamn D. Fricdland, Melinda Haag, Peter Jaffe, Tyler C. Lee, Nicole D. Martin, Eliza P.
Strong, and Aidan Symmott. Special thanks to Jesse Barber, Senior Research Analyst at the New York Civil
Liberties Union, for his assistance with the quantitative analyses in this report.

2248 F. Supp. 316, 317 (WD.NY. 1965).

3 Vivian Wang, Why Deep Blue New York is ‘Voter Suppression Land,” N.Y. TivEs (Dec. 19, 2018),
https://www.nytimes.com/2018/12/19/nyre gion/early-voting-reform-laws-ny . htinl.
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minority voters have required and still require the VRA’s full panoply of protections to
exercise the franchise.

The dissonance between New York’s progressive reputation and regressive voting
rights record has made it a frequent target of ‘whataboutism’ by states seeking to justify
renewed voter suppression efforts, or a discriminatory status quo.* Officials in Georgia,
Texas, Ohio, and North Carolina have each recently pointed to New York to justify
restrictive new voting measures.’ To a significant extent, these criticisms are inaccurate,
particularly in light of New York’s recent measures to modernize its elections laws and

practices.5 However, these states” comparisons to New York are much more an indictment

4 See, e.g., Sean Morales-Doyle and Chisun Lee, New York s Worst-in-the-Country Voting System, THE
ATLANTIC (Sept. 13, 2018), https://www.theatlantic.com/ideas/archive/2018/09/new-yorks-worst-in-the-
country-voting-system/370223/ (“So long as New York's voting system is such a iness, states like Ohio,
North Carolina, and Wisconsin will use it as a reference point to justify their own flawed systems. In fact,
they already have.”).

3 See Jane C. Tiinm, Republicans, defending voting restrictions, point finger at blue states with laws they
say are worse, NBC (Apr. 8, 2021), https://www.nbcnews.com/politics/elections/republicans-defending-
voting-restrictions-point-finger-bluc-states-laws-they-n1263203 (quoting Texas Lt. Gov. Dan Patrick, “So
if, somehow, we’re accused of being racist because we want to suppress the vote of the people of color, 1
guess New York, New Jerscy and Delaware arc even more racist”); Amy Sherman 4sk PolitiFact: dre
New York’s Voter Laws More Restrictive Than Georgia's?, POLITIFACT (Apr. §, 2021),

https://www politifact.com/article/202 1/apt/08/ask-politifact-are-new-yorks-voter-laws-mnorc-restr/
(quoting Georgia Gov. Brian Kemp, “It is casier to vote in Georgia than it is in New York™); Jeffrey
Toobin, The Problem with VVoting Rights in New York, THENEW YORKER (Oct. 11, 2016),
https:/Awvww.newyorker.com/news/daily-comment/the~problem-with-voting-rights-in-new-york (“Indeced,
New York’s voting procedures have become a talking point for Republican-led statcs in defending their
own regression on voting rights. In discussing their limitations on voting rights, North Carolina and Ohio
have pointed to the New York rules.”™)

5 See, e.g., Brigid Bergin, New York Poised to Expand Voting Rights As Other States Suppress Them,
GOTHAMIST (May 21, 2021), hitps://gothamist.com/news/new-york-poised-expand-voting-rights-other-
states-suppress-them (“On the same day the New York Assembly took action on [voting rights expansion]}
Iegislation, Governor Doug Doucey of Arizona signed a bill that reduced the munber of voters permanently
cligible for carly voting in the state. Analysis by the Brennan Center from March of this year found that

361 bills that wonld limit voting rights had been introduced in 47 states.™); Scan Morales-Doyle, The Box
Score on Voting Rights, Brennan Ctr. for Justice (Apr. 8, 2021), https://www.brennancenter.org/ous-
work/research-reports/box-score-voting-rights (“The critical difference is that Georgia and New York are
headed in opposite directions. Since 2019, New York’s legislature has swiftly moved to expand democracy
... Georgia, on the other hand, is responding to record tumout by making it harder to vote, rolling back the
very policies that put it ahead of New York in the first place.”); Sherman supra note 5, (noting that New
York has the longest election day voting houss in the nation and no voter identification requirement for
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During the 20" century, New York implemented laws that suppressed minority
voting strength. In 1921, the New York State Constitution was amended to require that
new voters be able to read and write in English.'® The practice persisted until the Supreme
Court’s 1966 decision in Kaizenbach v. Morgan,'® which held the protections for Puerto
Rican voters provided by Section § 4(e) of the VRA to be a proper exercise of
Congressional power under §5 of the Fourteenth Amendment, and New York’s literacy test
to be unenforceable to the extent it conflicted with VRA § 4(e). Indeed, “Section 4(e) was
aimed specifically at remedying the discriminatory election practices that prevented Puerto
Ricans in New York City from voting because of their inability to pass an English literacy
requirement as a prerequisite for voter registration.”** When the VR A was passed in 1965,
only 30 percent of Puerto Rican New Yorkers—a community disproportionately
disenfranchised by the literacy tests—were tegistered to vote2! As a result of this
discrimination, three counties within New York State—Bronx, Kings, and New York

Counties—were covered by the preclearance regime beginning in the 1970s and continuing

1 N.Y. ConsT. amend. 3 (Nov. 8, 1921), https://www.nycourts. gov/history/legal-history-new-
vorl/documents/Publications_ Votes-Cast-Conventions-Amendments.pdf.

19384 U.S. 641 (1966).

20 Juan Cartagena, Voting Rights in New York City, 1982-2006, 17 8. CalL. L. & Soc. JUST. 501, 518 (2008)
citing Katzenbach, 384 U.S. at 652.

2 See Daniel Brook, New York Should Hate the Voting Rights Act, SLATE (Feb. 21, 2013),
https://slate.com/news-and-politics/2013/02/voting-rights-supreme-court-case-why-is-new-york-defending-
the-voting-rights-act.html (*. . . the people most disenfranchised by the test were not actually immigrants,
who were rare after Congress passed the National Origins Act and Asian Exclusion Act in 1924, but
internal migrants from Puerto Rico. Born on U.S. soil, Puerto Ricans had voting rights through birthright
citizenship. But having been educated in the Spanish-language public schools on the island, they conldn’t
pass New York’s English-language test and subsequently lost their ability to vote when they moved to the
city seeking better jobs.”)
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and little media or other public scrutiny applied to their political processes. The difficulty
of even investigating vote suppression and vote dilution in these thousands of local
elections is a high barrier to diagnosing and prosecuting potential infringements on the
right to vote for those important offices.

Another reason that so many potential cases go unprosecuted is that virtually every
affirmative case is time-consuming, complex, and expensive. As the Supreme Court
observed over fifty years ago, and remains true today, “[v]oting suits are unusually onerous
to prepare” and “[l]itigation has been exceedingly slow, in part because of the ample
opportunities for delay afforded voting officials . . .”** Over the last half-century, VRA
lawsuits have only become more complex and resource-intensive, often requiring multiple
expert witnesses whose substantial fees must be paid out of pocket*® Meanwhile,
incumbents are able to spend taxpayer dollars to defend the discriminatory systems that
keep them in office. In one recent successful vote dilution case against a suburban school
district, the plaintiffs were awarded nearly $5 million in attorneys’ fees, nearly $200,000
in expert witness fees, and over $400,000 in costs after three years of litigation and many

thousands of hours of plaintiffs’ attorneys’ time.*® The school district and its incumbent

3 South Carolinav. Katzenbach, 383 U.S. 301, 314 (1966).

3 Voting Rights 4ct: The Judicial Evolution of the Retrogression Standard: Hearing Before the Subcomm.
on the Const. of the H. Comm. on the Judiciary, 109th Cong. 69 (Nov. 9, 2005),
hittps://www.congress.gov/109/chrg/CHRG-109hhrg24 504/CHRG-109hhrg24 504 pdf (testitnony of
Laughlin McDonald, Dircctor, ACLU Voting Rights Project). McDonald testified that, in a typical votc
dilution casc a plaintiff “necd{s] probably three experts: a demographer, to draw plans; a statistician, to
analyze voting patterns; and a political scientist or historian, to talk about what . . . the present-day impact
of race is in a jurisdiction.”)

3 Judgment, Nat ' Ass’n for Advancement of Colored People, Spring Valley Branch v. E. Ramapo Cent.
Sch. Dist., Case No. 7:17-cv-08943-CS-JCM (S.D.N.Y. Mar. 30, 2021), at ECF No. 694; Report and
Recomimendation at 14-15, Case No. 7:17-cv-08943-CS-JCM, (S.D.N.Y. Dce. 29, 2020), at ECF No. 671.
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and/or occurred in unusual circumstances . . . *** The court cited “ample evidence” in
finding that the Board was unresponsive to the needs of the Black and Latino community.>’
Finally, the court found that “some Board members had tenuous, if not illegitimate, reasons
for wanting to maintain the status quo,” noting that “there is evidence that the dominant
Board members and the white slating organization have a desire to adhere to the current
system despite its discriminatory effect and went to extraordinary lengths to preserve that
system to maintain political power.”*® Among other things, the court noted that “in the
course of this proceeding, Board members outright lied or disingenuously claimed lack of
memory; the Board President and others failed to provide the Board’s members of color
with complete or accurate information about this lawsuit, including settiement possibilities
that could have saved enormous amounts of money; and one leader of the white slating
organization went so far as to go into contempt of court.”* The court further noted that
“the slating organization appears to have been so desperate to maintain the at-large system
that it engineered [a Black candidate’s] 2019 victory for purposes of appearances after
Defendant’s counsel suggested it would be ‘good for the case’ to have an additional

minority candidate.”*

S Id at 412.

S Id. at 413.

¥ Id. at416-17

* Id. at 416 (internal citations omitted).

S0 Jd. at 417. The Second Circuil was particularly concerned by the District’s counsel’s conduct.
“Considering Section 2 case law directs courts to look past such disingenuous ploys. it is bad legal advice.
More disturbing, however, is that the advice appears to be directed at aiding the District in flonting the

well-established and clear intent of the Voting Rights Act. Such deceptive posturing has no place in the
legal profession.” Clerveaux v. I&. Ramapo Ceni. Sch. Dist., 984 F.3d 213, 242 n.15 (2d Cir. 2021).
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the time, whose endorsement was a necessity for election—was not “truly open” to
Blacks.!?! The court noted that during the pendency of the litigation a Black Republican
was appointed to fill a vacant seat and subsequently re-elected; however, based on, inter
alia, “the testimony of the Town’s prominent Black Republicans regarding their efforts to
penetrate the appointment and slating process for Town Board seats,” the court found that
the appointment was effort to evade liability under Section 2 “by manipulating the election
of a ‘safe’ minority candidate,” a risk acknowledged by the Senate Judiciary Committee in
its report on the 1982 amendments to the Voting Rights Act.'?

Elections for the Town Board had been characterized by racial appeals, including
campaign literature from one Board member that the court found was
“perceived, reasonably, as a promise to stem the tide of blacks across the Queens border
into Elmont and North Valley Stream” and that the Town Board “used its unofficial
influence over the police department to further this goal.”'** The Court further found that
the Town Board that had “remained largely unresponsive to the particularized needs of the
black communities,” including “[m]ost significantly, . . . indifference and callousness on
the part of the Town Board with respect to the issue that probably matters most to blacks:
racial intolerance and bigotry in Town government itself 2%

The court ordered the adoption of a single-member district plan, after first rejecting

the Town’s proposal of a hybrid plan with both single-member and at-large districts as a

2114, at 34041,
122 14 at 341, 344 (citing S. Rep. No. 417, 97th Cong., 2d Sess. (1982) at 29, n. 115).
123 Jd. at 343 (emphasis omitted).

124 See id. at 346, 352.
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for Korean and Asian Indian.'®® The next coverage determinations are expected to be made
in December, 2021, as required by Section 203(b)(2) of the Voting Rights Act.'*” Other
than the addition of Asian Indian to Queens’ coverage in 2011, there has not been any
change to the covered jurisdictions or language covered within such jurisdictions in the
past three coverage determinations.’®®

Nonetheless, civil rights groups have had to go to court to ensure compliance with
the law and have repeatedly prompted election administrators to resolve litigation through

settlement agreements.'®

In addition to the Section 203 and Section 4(e) violations
discussed in this Section, before the preclearance scheme Section 5 of the Voting Rights
Act was left effectively inoperable by the Shelby County decision, proposed election
procedures were blocked on several occasions due to failures to give proper ballot access
to Chinese-American and Latino citizens.!”

Citizens in need of language assistance often experience intersecting barriers to

participation in democracy and elections—for example, they are frequently the targets of

discriminatory remarks made by poll workers in covered jurisdictions, misapplied photo

166 17

167 Compare generally id. (current coverage determinations issued on December 5, 2016) with 52 U.S.C. §
10503(b)(2)(A) (requiring the coverage determinations to be updated every five years).

188 Compare 76 Fed. Reg. 63602, 63605 (Dec. 13, 2011) with 67 Fed. Reg. 48871, 48875,

169 See, e.g., Briel of Amici Curiac National Asian Pacific American Bar Association, Asian American
Legal Defense and Education Fuud et al. Supporting Respondents, Departiment of Commerce v. State of
New York, 2019 WL 1500055 (U.S.), 2 & n.68 (2019) (citing Complaint, 411 of South Asian 4m. Laborv.
The Bd. of Elections in the City of New York, No. 1:13-cv-03732 (ED.N.Y. July 2, 2013), ECF No. 1;
Complaint, Chinatown Voter Education All. v. Ravitz, No. 1:06-cv-0913 (SD.N.Y Feb. 6, 2006, ECF No.
1).

170 1. at 507-10.
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In the last ten years, additional criminatization of the voting process in Texas has continued. The state Attorney
General has proceeded with public fanfare and haste to prosecute racial minorities for voting related “crimes.”
When the pandemic hit, the state schemed the electoral rules to benefit white voters over alf others. In-person
voting was made mandatory for nearly all citizens under age 65 except those with disabilities. Voters over the
age of 65 in Texas are disproportionately white. The Texas Supreme Court then ruled that a disabifity under the
statute did not include lack of immunity to COVID-19.

Meanwhile, the Fifth Circuit ruled in a case challenging the restriction of vote by mail to persons over age 65 as ¢
violation of the 26" Amendment’s ban on age discrimination in voting that the Constitution does not prohibit
state laws that preference some voters over others {See TDP v. Abbott, 978 F.3d 168, 191 (5th Cir. 2020}, “a law
that makes it easier for others to vote does not abridge any person’s right to vote... [under the Constitution]”).
Therefore, in the 2020 election, voters over age 65, disproportionally white, could vote safely by mail while the
more diverse younger voters were required to do so in person. Texas was one of only four states to make this
racially discriminatory choice.

In this last election, local election officials, operating within state law, took various steps to facilitate voting,
including offering drive-through voting centers and community drop boxes for mail ballots. in each case, the
state executive and judicial branches overrode them. Governor Abbott, after voting was already underway,
ordered large counties, such as Harris and Dallas, to have the same number of mail ballot drop locations as the
most sparsely populated counties in our state: one.

The state’s recent efforts to preference voting for the white electorate did not stop in November. Texas
Attorney General Ken Paxton filed the ill-fated fawsuit in the U.S. Supreme Court seeking to overturn the
elections of other states because the other states had not limited voting as Texas had done. The Attorney
General then spoke at the rally that preceded the January 6 insurrection at the United States Capitol. One of
Texas’s U.S. Senators led the fight on the Senate floor to overturn the election results,

Having failed to void the will of voters, the state leadership has now opened a slew of criminal investigations
related to voting and the Attorney General is seeking statewide prosecutorial authority. Over the past year,
there have been scores of proposals to limit voting by racial minorities filed in the Legislature. The Governor has
made passing these restrictions a top priority — even giving it an official “emergency” designation, a rare
maneuver designed to fast-track legislation. Now signed into faw, Senate Bill 1 is calculated to benefit
Republican-leaning white voters over Asian-Americans, African Americans and Latinos.

Our state has struggled to live up to its democratic promise from the very start. But Texas has aiso been a leader
at times. President Lyndon Johnson pushed for and secured the passage of the 1965 Voting Rights Act and
Barbara Jordan led the effort a few years later to see Texas fully covered under the Act and to recognize the
importance of protecting Latino voting rights. A Republican president from Texas, George W. Bush, signed the
reauthorization of the Voting Rights Act in 2006. in the 1970s and the early 1980s, Texas led with some
progressive reforms, including being one of the first states to adopt an early voting period.

Nevertheless, at this moment, Texas is diversifying and those who are in power remain steadfast in their
conviction to manipulate the voting rules to ensure they remain in power by limiting access to the ballot by
minority Texans.

As legislative leaders, we have fought, and continue to fight, against these onerous policies in every way we can.
Many Texas House Democrats spent several weeks this past summer in Washington, D.C. pushing for the
immediate passage of federal voter protection legislation. it is absolutely necessary that, as our representatives
in Congress, you do what it takes to pass the John Lewis Voting Rights Advancement Act.
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