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TEXAS’S UNCONSTITUTIONAL ABORTION BAN
AND THE ROLE OF THE SHADOW DOCKET

WEDNESDAY, SEPTEMBER 29, 2021

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10 a.m., in Room 216,
Hart Senate Office Building, Hon. Richard J. Durbin, Chair of the
Committee, presiding.

Present: Senators Durbin [presiding], Leahy, Whitehouse, Klo-
buchar, Coons, Blumenthal, Hirono, Booker, Padilla, Ossoff, Grass-
ley, Cornyn, Lee, Cruz, Sasse, Hawley, Cotton, and Blackburn.

OPENING STATEMENT OF HON. RICHARD J. DURBIN,
A U.S. SENATOR FROM THE STATE OF ILLINOIS

Chair DURBIN. This hearing will come to order.

I welcome the witnesses and say to my colleagues that we have
a roll call vote scheduled to start at 10:30 with a liberal voting pe-
riod to follow, so there may be a brief interruption while Members
go off to vote and return. I want to apologize to the witnesses for
any inconvenience it might cause them.

Today the Committee will examine Texas’s S.B. 8, which Justice
Sonia Sotomayor described as “a flagrantly unconstitutional law
engineered to prohibit women from exercising their constitutional
rights and evading judicial scrutiny.” S.B. 8 attacks the Supreme
Court’s long-established precedent in Roe v. Wade. It effectively
bans nearly all abortions in Texas, even in cases of rape and incest.
It uses a civil lawsuit, a bounty hunter style enforcement scheme
that was designed to insulate the law from judicial review. Chief
Justice John Roberts would have blocked the law from taking ef-
fect, calling the bounty hunter system, quote, “unprecedented.” But
at midnight on September 1st, after skating through on the Su-
preme Court shadow docket, Texas’s S.B. 8 became the law in the
Nation’s second-largest State, stripping away constitutional rights
for millions of Texans who live there.

I'd like to show a brief video about this Texas law and what is
at stake.

[Video played.]

For nearly half a century, there’s been a concerted campaign to
undermine the Supreme Court’s ruling in Roe v. Wade that women
have a constitutional right to an abortion. Opponents of Roe have
tried a range of legal tactics over the years to undermine this right,
but past attempts by States to pass pre-viability abortion bans
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have been stopped by Federal courts, which have blocked the
States from enforcing these unconstitutional laws.

The architects of S.B. 8 took a new approach. Instead of having
the State enforce an extreme abortion ban, they put the enforce-
ment in the hands of private citizens who can be rewarded with a
bounty of not less than $10,000. $10,000 is often publicized as
what’s at stake here. The statute expressly says not less than
$10,000, court costs, and attorneys’ fees. People who aid or abet,
under the statute, an individual in obtaining an abortion in Texas,
can now be sued by anybody and everybody under this bounty hun-
ter system. A disbarred attorney in Illinois has been one of the
early plaintiffs who brought a lawsuit. One San Antonio doctor has
been sued multiple times for providing an abortion to a woman who
was in her first trimester.

This type of private vigilante enforcement scheme is unprece-
dented. Texas lawmakers paired it with a clearly unconstitutional
abortion ban, in the hopes that it would shield the law from judi-
cial review on the basis of jurisdictional questions about who could
be sued to block the law. A group of healthcare providers did sue
State officials in Texas to try to block the law from taking effect,
and a Federal district court scheduled a preliminary injunction
hearing for August 30th. On August 27th, the Fifth Circuit Court
of Appeals stepped in and, without explanation, stopped all district
court proceedings. The providers had no choice but to seek emer-
gency relief from the Supreme Court with the clock ticking. This
brings us to the role of the Supreme Court shadow docket.

The shadow docket is a set of decisions and orders that the Su-
preme Court issues outside of its merits docket. These decisions are
often rendered on short timetables with full briefing, public delib-
eration, and detailed—without full briefing, public deliberation, de-
tailed explanation, or even signed opinions. In recent years, the Su-
preme Court has started to use the shadow docket for more polit-
ical and controversial decisions, with results that appear on their
face to be ideologically driven. A premise of the shadow docket is
that emergency injunctions should be granted only when the party
seeking relief is likely to prevail and irreparable harm is likely to
result if the temporary relief is not granted.

Recently, Justice Breyer in the Supreme Court, published a book
in which he argued that it’s wrong to characterize this Court as po-
litical. Justice Amy Coney Barrett appeared at the McConnell Cen-
ter at the University of Louisville to make the same argument and
to, quote, “convince us that this Court is not comprised of a bunch
of partisan hacks.” Listen to the numbers on the shadow docket
and draw your own conclusion.

Between 2001 and 2017, under the presidencies of President
George W. Bush and Barack Obama, there were eight shadow
docket opinions in that 16-year period of time. Eight. When Presi-
dent Trump’s Justice Department requested emergency relief on
the shadow docket—36 requests by the Trump Justice Depart-
ment—the Supreme Court granted it in 28 instances: 28 out of 36.
In the case of S.B. 8, you had a law that is clearly unconstitutional
under Supreme Court precedent. There was no question that if the
law were allowed to stand, irreparable harm would be done to
countless Texans who would be denied reproductive healthcare.
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Granting an emergency injunction to stay the law while lower court
proceedings proceeded would’ve been an appropriate use of the
shadow docket. Yet, on August 30th, the Court did nothing as the
clock struck midnight, and Texas’s law went into effect. Only later,
the next night, did the Court issue a one-paragraph opinion saying
they had declined to stay the law because of its complex and novel
procedural questions.

In her dissent, Justice Sotomayor made clear what happened.
She said, quote, “The Supreme Court has rewarded the State’s ef-
fort to delay Federal review of a plainly unconstitutional statute
enacted in disregard of the Court’s precedents through procedural
entanglements of the State’s own creation.” In other words, the
S.B. 8 scheme worked.

This may sound like some abstract legal debate. It’s not. The
Court’s handling of S.B. 8 had a dramatic real-world impact. There
are millions of people who, last month, could not exercise their fun-
damental reproductive rights in Texas. Could before, and now they
can’t. We now have two dangerous new precedents to contend with.
First, with S.B. 8, Texas has created a model to undermine con-
stitutional rights by using bounty hunter enforcement schemes. We
are already seeing lawmakers in other States racing to copy that
model. That should trouble anyone who cares about constitutional
rights and orderly enforcement.

Second, the Supreme Court has now shown that it’s willing to
allow even facially unconstitutional laws to take effect when the
law is aligned with certain ideological preferences. Constitutional
rights for millions of Americans should not be stripped away in the
dark of night, even at the Supreme Court. That is exactly what
happened when the architects of S.B. 8 did their bidding—pardon
me, when the Supreme Court did their bidding at midnight on Sep-
tember 1st and the Supreme Court allowed it.

It’s already too late for many Texans, whose rights have been
suspended and who have been forced to leave the State to seek re-
productive healthcare the Constitution has already guaranteed
them, but it is not too late for the rest of the country and the Court
to change course.

I want to thank our distinguished panel of witnesses for joining
us todﬁy, and I now turn to Ranking Member Grassley for opening
remarks.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY,
A U.S. SENATOR FROM THE STATE OF IOWA

Senator GRASSLEY. Thank you, Chairman. We’re having a hear-
ing today because the Supreme Court did something very ordinary.
I'd like to say that again so it sinks in. We’re having a hearing be-
cause the Supreme Court did not do something extraordinary. It
declined to intervene on exceedingly expedited basis while reserv-
ing judgment on complex legal issues.

Much of the talk about the case has referred to the Court’s so-
called shadow docket. For a long time, the Court and its practi-
tioners have called this the emergency docket because it is de-
signed so the Court can provide relief in emergencies. A good
amount of these orders have historically dealt with last-minute
death penalty appeals, but we didn’t hear complaints from the lib-
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erals in the Senate about the docket for those cases. Rather than
rely on a catchy name invented by a law professor, let’s look at
what the Supreme Court actually said in its decision September 1.

In that case, the plaintiffs waited several months to sue after the
law was passed, so the Court did not have much time to work
through the legal issues in the case. Having not succeeded in the
lower courts, the plaintiffs asked the Supreme Court to grant them
emergency relief. A majority of the justices on the Supreme Court
said that the abortion providers had raised serious constitutional
questions. They did not prejudge the issue, but they acknowledged
that the plaintiffs had a serious case. The Court also said that the
case raised novel procedural issues. It noted that under current
precedent, it was not clear that the plaintiffs could sue the defend-
ants. The Texas Heartbeat Act specifically prohibits several of the
defendants from enforcing the law. Instead, private parties can do
so in court.

The majority noted that this system raised novel legal issues,
and everyone seems to agree on that point. The Supreme Court
said that it wanted the lower courts to address these novel issues
before the Supreme Court addressed them. There are also at least
14 suits in State court and the Federal Government suit against
Texas. The courts are addressing the legal issues on an expedited
timetable. Those cases will work through the lower courts.

I'm looking forward to hearing more from our witnesses today
about how the Supreme Court’s decision fits with this normal prac-
tice. Before I listen to that, I also want to talk about why we'’re
having this hearing right now. The Texas Heartbeat Act was
signed into law, May. There are hearings in State and Federal
courts this week and next about whether courts should grant relief.
The abortion providers just asked the Supreme Court to provide
the case or to take the case on the merits, without wanting—or
waiting for a court of appeals.

Why are we having this hearing at the last week of September?
It’s because the Supreme Court starts hearing cases next week.
This term, the Supreme Court has agreed to hear a case about a
Mississippi law on abortion. The law protects the lives of unborn
children by prohibiting abortions after 15 weeks except for medical
emergencies. Mississippi said it enacted the law to protect the
health of mothers, the dignity of the unborn, and the integrity of
the medical profession. Of the 59 countries that permit elective
abortions, more than 75 percent do not allow elective abortions
past 12 weeks of gestation, but abortion activists are worried that
the Supreme Court might agree that States can regulate abortion
at 15 weeks. Liberal dark money groups are also worried about
that result, and they believe that a public campaign can influence
the Supreme Court’s decisions. These groups have been publicly
celebrating polls that show that the public’s trust in the Supreme
Court has dropped.

Why do polls show that public confidence may be decreasing? It’s
because of dark money groups like Demand Justice are running
multi-million-dollar partisan smear campaigns against our Su-
preme Court. It also is because Senators on the other side have
threatened the Supreme Court. They've called out justices—they’ve
done it by name—and said that those justices will pay the price if
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they ruled the wrong way. If the justices reached the wrong result,
they were told, quote, “You won’t know what hit you if you go for-
ward with these awful decisions,” end quote. Other dark money
groups, partisans, and activists undermine the Court by claiming
that Justice Barrett’s confirmation was an illegitimate process, be-
cause one of the Democrat witness—including one of the Democrat
witnesses we have today.

Democrats and partisan dark money groups love to predict the
future. They certainly don’t lack confidence in their predictions, but
those predictions are not very good. Democrats claimed that voting
for Justice Barrett was voting, quote, “to strike down the Afford-
able Care Act and eliminate protections for millions of Americans
with pre-existing conditions,” end of quote. Judge Barrett, accord-
ing to them, was a judicial torpedo aimed at those protections from
Obamacare. That scared a lot of Americans, but it sure wasn’t true,
lloecause Barrett joined the Court’s 7-to—2 majority that upheld that
aw.

Some Democrats have said the courts need to, quote, unquote,
“heal itself” before the public demands that the Court be restruc-
tured in order to reduce the influence of politics. That’s a fancy way
of saying that if the rulings don’t change, they’ll try to pack the
Court. This campaign against the Court and against individual jus-
tices has hurt the public. The dishonest rhetoric doesn’t help the
American people understand the issues. I'll continue fighting
against the partisan efforts by dark money groups to attack our ju-
dicial—judiciary.

There is one final point I want to raise today before we hear from
the witnesses. The House of Representatives just passed a bill that
could allow abortion on demand. It would preempt numerous pro-
life State laws, and it would throw out the protections of the Reli-
gious Freedom Restoration Act. If Democrats truly believe that the
Court will overrule Roe, they should have a hearing on that bill in
the—this Committee. The American people would see how radical
that bill is. Contrary to the outlandish claims by abortion activists,
the Supreme Court did not overrule Roe. I think our witnesses
today will explain this and offer some much-needed information
about the role of the emergency docket of the Supreme Court.
Thank you.

Chair DURBIN. Thank you, Senator Grassley. I don’t know that
there was anything sinister or conspiratorial about scheduling this
hearing. I don’t know how anyone could ignore the fact that this
has been the subject of a national debate about Roe and the issue
of abortion. This Committee is charged with the responsibility of
oversight of agencies, and the consideration of any measures rel-
ative to the Roe v. Wade, I think, is our responsibility, and there
was nothing sinister in selecting this date for the hearing.

Today, we welcome five witnesses. I want to thank them for join-
ing us. Let me briefly introduce each. Our first witness is State
Representative Donna Howard of Texas. She’s been in the Texas
House of Representatives for 15 years, representing Travis County,
chairs the Texas Women’s Healthcare Caucus, serves on the State
Affairs and House Appropriations Committee. Representative How-
ard holds a bachelor’s degree in nursing, a master’s degree in
health education from the University of Texas at Austin, and pre-
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viously served on the boards of the Texas Nurses Association and
the Texas Public Health Association.

Edmund LaCour currently serves as solicitor general of the State
of Alabama. He has served in the Alabama attorney general’s office
since 2018. Prior to that, worked for the Washington firm of
Kirkland, Ellis & Bancroft, and the Houston, Texas office of Baker
Botts. He received his BA from Birmingham Southern College, his
JD from Yale Law School, and clerked for Judge William Pryor in
the Eleventh Circuit.

Fatima Goss Graves is the president and CEO of National Wom-
en’s Law Center. She’s worked at NWLC for over 10 years on a
broad set of issues central to women’s lives, including income secu-
rity, health and reproductive rights, education access, and work-
place fairness. Received her BA from UCLA, her JD from Yale,
clerked for Judge Diane Wood on the Seventh Circuit.

Professor Jennifer Mascott is an assistant professor of law and
co-executive director of the C. Boyden Gray Center for the Study
of Administrative State at George Mason University’s Antonin
Scalia Law School. Her scholarship focuses on administrative law,
Federal courts, and constitutional law. Previously worked as Asso-
ciate Deputy Attorney General and as Deputy Assistant Attorney
General in the Office of Legal Counsel, received her JD from
George Washington U. Law School, clerked for Justice Clarence
Thomas and for then-D.C. Circuit Judge Brett Kavanaugh.

Professor Stephen Vladeck holds the Charles Alan Wright Chair
in Federal Courts at the University of Texas Law School. He joined
the Texas faculty in 2016, after previously teaching at the Univer-
sity of Miami Law School and American University Washington
College of Law. He’s argued multiple cases before the Supreme
Court and is a nationally recognized expert on Federal courts and
constitutional law. Received his BA from Ambherst, his JD from
Yale Law, clerked for Ninth Circuit Judge Marsha Berzon, and
Eleventh Circuit Judge Rosemary Barkett.

The mechanics of today’s hearing is the usual. After we swear in
each witnesses, we will have 5 minutes for opening statements.
Then we will turn to questions from Senators, and each Senator
will have 5 minutes. Senator Klobuchar has asked for special per-
mission to be recognized early so she can attend the funeral service
for our late Susan Bayh, wife of a former colleague. We’ll make
that accommodation, certainly, for her.

Let me ask all the witnesses to please rise for the oath.

[Witnesses are sworn in.]

Let the record reflect that the witnesses answered in the affirma-
tive. Representative Howard, you’re first.

STATEMENT OF DONNA HOWARD, TEXAS STATE
REPRESENTATIVE, DISTRICT 48, CHAIRWOMAN,
TEXAS WOMEN’S HEALTH CAUCUS, AUSTIN, TEXAS

Representative HOWARD. Thank you. Donna Howard, State Rep-
resentative from Austin, Texas and chair of the Texas Women’s
Health Caucus. I'm here today to provide an overview and discus-
sion of Senate Bill 8 and its impacts on Texans.

It’s important to understand that S.B. 8 was preceded by policies
and legislation that reduced access to care by creating medically
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unnecessary obstructions to healthcare. A quick summary of how
we got here: Following the 2010 elections, when the Tea Party was
able to secure a supermajority in the Texas House, there was an
immediate effort to prevent healthcare providers who performed
abortions from participating in the State’s women’s health pro-
gram, by cutting the budget for women’s health by two-thirds, and
by creating a tiered system that was intended to capture such pro-
viders as Planned Parenthood. Unfortunately, there was significant
collateral damage in that the policy also captured faith-based clin-
ics, academic-based clinics, community clinics, and more and re-
sulted in the closure across the State of at least 80 clinics. The
safety net had been shattered, and it has taken years to try to
build back a system that would serve at least as many Texans as
were served prior to the 2011 cuts.

During that same session, a bill was passed requiring a
transvaginal sonogram being performed between 24 and 72 hours
before an abortion could be performed. Subsequent restrictions
were passed in following sessions that created more obstacles, in-
cluding efforts to require medically unnecessary standards for pro-
viders and facilities, prohibiting insurance coverage of abortion,
and weakening the use of FDA-approved guidelines for administra-
tion of safe abortion medications.

S.B. 8 was the culmination of a decade of erosion of access to
abortion healthcare, with the intent of creating a de facto ban with-
out actually calling it a ban. Here’s a brief timeline of how this bill
denies access to 85 to 90 percent of those who are seeking to termi-
nate an unwanted pregnancy. First, it’s important to understand
that the bill is based on a false premise that is meant to tug at
one’s heartstrings. No abortion after a fetal heartbeat or cardiac ac-
tivity can be detected. Developmentally, the embryo has no beating
heart at six weeks’ gestation, but cardiac cells that emit electrical
activity can be amplified by a transvaginal sonogram and trans-
lated into a whoosh, whoosh sound as early as 6 weeks’ gestation,
which is actually four weeks of pregnancy, which is only two weeks
past a missed period if you happen to have regular periods and
keep up with them, which means before many even know they are
pregnant. Someone could become pregnant unknowingly and unin-
tentionally, as contraceptives are not 100 percent effective. There
are, of course, also unwanted pregnancies as the result of assaults,
domestic violence, and incest.

Regardless, when someone suspects they might be pregnant, they
are already past four weeks’ gestation, which is measured from the
first day of the last menstrual period, likely at least five weeks’
gestation, at the earliest. They then must get an appointment to
confirm their pregnancy, make the very personal and intimate deci-
sion about whether abortion is the option they want to pursue,
make an appointment to receive the initial required sonogram, and
then come back to the same doctor 24 to 72 hours later to receive
another transvaginal sonogram to determine whether there is car-
diac activity, before they can actually receive their abortion. The
clock runs out for most, forcing them to carry a pregnancy that
they did not want.

Enforcing the implementation of S.B. 8 has been given to private
actors without standing who can sue for a minimum of $10,000,
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opening up the possibility of the most frivolous of frivolous law-
suits, and has had a chilling effect on doctors being able to deliver
the necessary medical care that they've taken an oath to provide.
I've heard reports of doctors leaving our State, when we already
have a shortage. We're not just talking about abortion providers.
This has had a chilling effect on emergency room physicians, rural
healthcare practitioners, and any medical professional who might
be confronted with a post-6-week patient who needs care that they
determine medically justifies pregnancy termination but have to
balance that against losing their practice through costly litigation.

Most importantly, Texas women now have very limited options.
Those who can afford to may go out of State, that is, if the other
States have capacity, as they have reported exponential increases
in Texans seeking their services. This is not an option for at least
half of those seeking abortion, who do not have the resources to
travel for days to meet the out-of-State requirements or to arrange
childcare or take off work and be docked. Those most vulnerable
and who could potentially incur significant economic hardships
with being forced to carry an unwanted pregnancy are most im-
pacted by S.B. 8.

As someone who came of age pre-Roe v. Wade, it was—when it
was not only illegal to get an abortion but also to get contracep-
tives, I can tell you I am very concerned about going back and eras-
ing all the progress we’ve made over the past century. Women’s
ability to pursue education and employment opportunities over that
time has been greatly enhanced by the ability to have autonomy
over their own bodies, something that men enjoy despite the fact
that they share 50 percent of the responsibility for the pregnancy
but oftentimes zero percent of the consequences.

This is about personal freedom and respecting that women know
what is best for them, their family, and their destinies. This is
about healthcare and trust in the doctor-patient relationship. This
is about giving women control over their very lives without Govern-
ment interference. Thank you.

[The prepared statement of Representative Howard appears as a
submission for the record.]

Chair DURBIN. Thank you, Representative Howard. Now, Mr.
LaCour.

STATEMENT OF EDMUND GERARD LACOUR, JR.,
SOLICITOR GENERAL, ATTORNEY GENERAL’S
OFFICE, ALABAMA, MONTGOMERY, ALABAMA

Mr. LACOUR. Mr. Chairman, Ranking Member Grassley, and dis-
tinguished Members of this Committee, thank you for inviting me
to testify about the U.S. Supreme Court’s emergency proceedings.
I'm honored to be here.

My name is Edmund LaCour, and I'm the solicitor general of
Alabama. In that role, I litigate before Federal and State courts on
behalf of my home State. Many of our cases involve time-sensitive
matters and requests for emergency relief made either by the State
or by our opponents, and many of these cases have gone before the
Supreme Court. I thus have firsthand experience with the high
Court’s non-merits docket and, in particular, its emergency pro-
ceedings.
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In my time before you this morning, I would like to make three
points. First, the term “shadow docket,” though evocative, is ulti-
mately inapt. As the Committee is aware, this phrase was coined
by law professor Will Baude, who used the term to refer to the
thousands of non-merits decisions the Supreme Court makes each
year. But current conversation about the so-called shadow docket
has largely narrowed in scope to refer almost exclusively to the
Court’s emergency proceedings. These proceedings hardly warrant
such a nefarious name. Requests for preliminary injunctive relief
are a critical piece of any court’s business, including Federal dis-
trict courts, courts of appeals, and the U.S. Supreme Court. And
far from lurking in the shadows, the Supreme Court’s entire docket
is freely searchable online. While these emergency proceedings are
often fast paced, the reality is that litigation sometimes presents
emergencies that require emergency action from whatever court is
called upon to judge the matter.

Second, the Court’s decisions in emergency proceedings, though
often offering less guidance for non-parties than most merits opin-
ions, typically serve the parties well. Two of Alabama’s recent cases
illustrate the point. The first case, People First of Alabama v. Mer-
rill, required the State to seek emergency relief from the Supreme
Court. Though the Supreme Court has long warned lower courts
against changing voting laws on the eve of an election, because
such last-minute changes create risks of voter confusion, a Federal
district court nevertheless changed important Alabama voting laws
weeks after absentee voting had already begun. The Supreme
Court rightly stayed the lower court’s injunction and allowed Ala-
bama to again enforce its laws.

The other case, Dunn v. Smith, did not go Alabama’s way, but
also illustrates the importance of the emergency docket. Willie
Smith is a death row inmate who was scheduled for execution ear-
lier this year. He asserted that the State’s execution safety protocol
violated his religious liberty rights because the protocol did not
allow for his pastor to accompany him into the execution chamber.

Alabama and the district court disagreed with Smith, but 24
hours before his scheduled execution, a divided Eleventh Circuit
panel granted Smith an injunction. The State thus filed an emer-
gency application with the Supreme Court, seeking a stay. Both
sides were able to brief our arguments and submit to the Court the
crucial information it needed to issue a thoughtful ruling, given the
emergency posture of the case. While I think Alabama presented
a strong case, a majority of the justices ultimately rejected it.

Though the order was not accompanied by a lengthy majority
opinion, the stay made clear that the State would either need to
alter its execution protocol or delay Smith’s execution while press-
ing on through the normal appellate process, and a thoughtful con-
currence from Justice Kagan improved the State’s understanding of
the burdens it would likely need to satisfy going forward. Many of
the Court’s emergency docket decisions fit this mold.

Finally, the recent emergency docket decisions that have gar-
nered attention from the Committee are less remarkable than some
have suggested. Most notably, the Court’s recent decision in the
Texas S.B. 8 litigation, to deny the plaintiff’s request for an injunc-
tion, was an entirely ordinary ruling. After all, one thing most ev-
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eryone agrees on about S.B. 8 is that it raises unprecedented and
difficult jurisdictional questions. It thus would have been extraor-
dinary had the Court granted an injunction against the defendants
when it was highly doubtful the Court even had authority to act.

I'd like to thank you again for the opportunity to offer testimony
today. I hope that what I offer is useful, and I'm happy to answer
any questions Members of the Committee may have for me. Thank
you.

[The prepared statement of Mr. LaCour appears as a submission
for the record.]

Chair DURBIN. Thank you, Mr. LaCour. Ms. Graves.

STATEMENT OF FATIMA GOSS GRAVES,
PRESIDENT AND CEO, NATIONAL WOMEN’S
LAW CENTER, WASHINGTON, DC

Ms. GRAVES. Chairman Durbin, Ranking Member Grassley, and
Members of the Committee, thank you for the invitation to testify
today. My name is Fatima Goss Graves, and I'm president and
CEO at the National Women’s Law Center. I'm here today because
both our right and access to abortion are at a perilous crossroads.
With that, our liberty and our equality are in crisis, as well, be-
cause with every attack on our fundamental human right to repro-
ductive healthcare, including abortion care, each of those values
erode. A right without access is a right denied. Abortion opponents
know this and have mounted their offense since Roe was decided
and have dramatically increased those efforts over the last three
years.

In 2021, they introduced more than 560 restrictions and passed
more than 90. Those laws forced clinics to close, they caused delays
in receiving care, and effectively denied access to constitutionally
protected healthcare. These laws are also dangerous, threatening
patients’ health and well-being and financial security. This is all by
design. As the Court has tipped more and more into an anti-abor-
tion majority that it is today, the attacks escalated, and the State
laws became more brazen and the methods more insidious. Make
no mistake, abortion opponents want the Court to overturn Roe,
and that goal may be in reach.

On December 1st, the Supreme Court will hear oral argument in
Dobbs v. Jackson Women’s Health Organization, a case about the
Mississippi ban on abortion after 15 weeks in pregnancy, and it
presents a direct challenge to both Roe and Casey. Even as that
case has been pending, abortion opponents sought to accelerate the
elimination of abortion access. Texas S.B. 8 was written to ensure
that its 6-week ban on abortion would evade judicial review and
quickly go into effect. In a shadow docket ruling in the middle of
the night, without full briefing, without oral argument, five Su-
preme Court Justices allowed Texas to effectively shut down legal
abortion in the State.

The dramatic shift in the law, limiting our very access to the
Constitution, was ushered in under the guise of procedure, but this
is not a ruling with a mere technical outcome. S.B. 8 is having its
intended effect. As a result of the law, abortion providers in the
State have stopped providing nearly all abortion after six weeks.
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To be clear, laws like S.B. 8—they don’t eliminate the need for
abortion. They simply remind us of the indignity of not being af-
forded our full constitutional protections. Bearing the brunt of this
law will be Black and Indigenous and Latinx individuals who are
disproportionately likely to live in poverty in Texas. Bearing the
brunt will be workers who cannot afford to get time off of work or
the additional expenses now required to access abortion if you live
in Texas. It will be mothers who need to line up extra childcare
and add more expenses to an already broken system, and it will be
the person who lives in rural areas like the Rio Grande Valley, par-
ticularly someone who is an immigrant without documentation,
who just won’t be able to make the arduous trip out of State.

What is happening in Texas is the result of the horrifying out-
come of a decades-long campaign by anti-abortion State lawmakers.
After nearly 50 years, the Supreme Court has effectively over-
turned Roe for 1 in 10 women of reproductive age in this county.
If you can upend our constitutionally protected right to abortion in
a one-paragraph opinion, where does it end? If that seems like a
reach, I'd just like to remind everyone that the moment we are in,
a few years ago seemed like a reach, and yet here we are.

We need Congress to protect the right to abortion and pass laws
like the Women’s Health Protection Act that protect and expand
abortion access. I'm asking all of you here today, and really every-
one in this country as a whole, to see the reality of this moment
for what it is and the tremendous loss of liberty, equality, and jus-
tice that we face if we do not stop it. Thank you.

[The prepared statement of Ms. Graves appears as a submission
for the record.]

Chair DURBIN. Thank you very much, Ms. Graves. Now Professor
Mascott, please.

STATEMENT OF JENNIFER MASCOTT, ASSISTANT
PROFESSOR, ANTONIN SCALIA LAW SCHOOL,
GEORGE MASON UNIVERSITY, ARLINGTON, VIRGINIA

Professor MAScCOTT. Good morning, Chairman Durbin, Ranking
Member Grassley, Members of the Committee. Thank you for the
invitation to testify today on Supreme Court jurisdiction and the
Court’s orders dockets. I'm a professor at Scalia Law School, where
I teach and write in the areas of constitutional law and the separa-
tion of powers. My testimony will address the recent emergency
motion on the Texas Heartbeat Act and then touch on general
trends in Supreme Court resolution of non-merits matters.

On September 1st, the Supreme Court declined to issue an order
enjoining application of the Texas Heartbeat Act, and that decision
was consistent with longstanding Federal jurisdictional doctrines
related to questions of standing, State sovereign immunity, and the
constitutional limitation of the Federal judicial role to resolving
cases and controversies. In light of these complex issues and the
lack of a present concrete dispute involving the defendants in the
litigation, it would have been extraordinary for the Court to grant
an order on the merits of the challenged State law. The Court’s de-
cision not to intervene maintained the pre-litigation status quo.

This hearing will examine, in part, the recent pace of the Su-
preme Court’s issuance of orders without merits briefing, but such
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an order was not issued in the Texas case. Unlike in past cases
where the Federal Government has sought relief from immediate
injunctions against its policies, there are serious jurisdictional
questions here whether a court could provide any effective relief in
Whole Women’s Health v. Jackson.

The petitioners sued several State defendants who lack any role
in enforcing the Texas statute: a private party, a county judicial
clerk, and one State court judge. None of those defendants had
taken any action to enforce the Texas law’s private remedy, and pe-
titioners have not established any basis on which a Federal court
would have the power to issue an order at this time enjoining ac-
tion by any of them. The litigants and commentators here have not
identified a specific party yet against which the Court could have
issued an order in this case.

Over the last part of the 20th century, as Federal courts rou-
tinely stepped in to make it their business to review legislative pol-
icy determinations, the American public grew more accustomed to
thinking of Federal courts as general arbiters of fair policy, but the
founders and jurists throughout most of the Nation’s history under-
stood that courts have such a powerful role when they issue final
resolutions in cases that judicial review should be exercised with
great care.

Article IIT of the Constitution limits the Federal judicial role to
resolution of cases and controversies against particular parties. The
drafters and ratifiers of the Constitution rejected proposals for a
general council of revision to review abstract legal questions, and
the Court’s repeatedly reaffirmed, over hundreds of years, its lack
of power to issue advisory opinions. It should not, and really law-
fully cannot, generally review legislation or provide legal guidance
outside the context of concrete disputes.

In the U.S. representative republic structure, Federal and State
legislatures bear general responsibility for policymaking, to help
ensure that laws regulating citizens represent the interests of the
electorate. The Federal judiciary has the more modest role of step-
ping in when laws are applied in a way that creates a dispute im-
pacting a particular party who then initiates a case challenging the
law, and at the core of our constitutional structure are principles
like the three-branch separation of powers and federalism, which
preserves a vibrant role for elected State bodies.

One of the constitutional principles preserving that structure is
State sovereign immunity. That immunity encompasses both suits
against States and various State officials, and in the well-estab-
lished precedent of Ex parte Young, the Supreme Court dismissed
a suit for lack of jurisdiction where none of the State officers held
any special relation to the particular statute alleged to be unconsti-
tutional. The Court noted none of the officers had been expressly
directed to enforce the law, and so litigation couldn’t serve as a ve-
hicle to bring a general challenge to the law’s constitutionality.

In light of these principles, the Supreme Court noted complex
and novel antecedent procedural questions in Whole Women’s
Health. The Court acknowledged applicants had raised serious con-
stitutional questions but also that review of the merits of the law
wouldn’t be appropriate in the current posture. This determination
was consistent with the Court’s lack of power to generally review
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or enjoin laws themselves, in contrast to the judicial power to en-
join individuals tasked with enforcing laws.

Moving for a moment to the Court’s orders docket more gen-
erally, maintenance of such a docket is typical for a judicial body.
It’s a longstanding practice of the Court. Recently, as folks here
have said, the Court’s orders docket’s received more attention be-
cause of a well marketed, smart law review article coining the edgy
phrase “shadow docket.” There really isn’t anything shadowy about
it, in the sense that briefs and decisions on the docket are publicly
posted and, like many courts, the Supreme Court uses that docket
to resolve a number of types of matters, like denials of cert peti-
tions, requests for stays of executions, and increasingly, review of
district court-ordered nationwide defendant-oriented injunctions.
Use of such a docket generally is fairly routine, and if there’s con-
cern about it, the best solution would be for more policy-based deci-
sions across the board to be left up to State and Federal legisla-
tures.

Here, with the Texas law, the Supreme Court likely lacked juris-
diction at this time, and its decision to decline to reach out and
take the case anyway preserved the pre-litigation status quo.
Thank you.

[The prepared statement of Professor Mascott appears as a sub-
mission for the record.]

Chair DURBIN. Thank you. Professor Vladeck.

STATEMENT OF PROFESSOR STEPHEN I. VLADECK,
CHARLES ALAN WRIGHT CHAIR IN FEDERAL COURTS,
UNIVERSITY OF TEXAS SCHOOL OF LAW, AUSTIN, TEXAS

Professor VLADECK. Mr. Chairman, Senator Grassley, Members
of the Committee, thank you for the invitation to testify today. I
want to use my remarks this morning to explain why S.B. 8 and
the Supreme Court shadow docket have far more in common than
simply their intersection in the Court’s 5-to-4 ruling on September
1st. In different but powerfully related ways, they both have omi-
nous implications for the rule of law.

Taking S.B. 8 first, what cannot be stressed enough is the extent
to which the law is carefully and deliberately designed to insulate
from judicial review Texas’s ban on virtually all abortions after the
sixth week of pregnancy. Through an array of cynical procedural
contrivances, a State legislature succeeded in depriving millions of
people of their Federal constitutional rights, and with every day
that passes, a growing number of those same individuals are being
permanently deprived of their rights.

It should go without saying, Mr. Chairman that our constitu-
tional rights can’t and shouldn’t be left to the whims of 50 different
State legislatures, even if we might disagree as to what those
rights are. As this Committee knows well, that’s one of the central
reasons why the Constitution creates an independent Federal judi-
ciary. And yet too many people who ought to know better have no
problem with what Texas has done or throw their hands up simply
because they think that Roe and Casey were wrongly decided. The
mindset appears to be that the ends justify the means, even if the
means would leave 50 State legislatures, rather than one Supreme
Court, in charge of deciding what our constitutional rights mean.
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In broader strokes, one can say much the same thing about the
Supreme Court’s growing reliance on the aptly named shadow
docket to hand down cryptic decisions affecting millions of people.
As I note at length in my written testimony, far more often than
ever before, the Justices are granting emergency relief that either
freezes Government policies or allows policies that were frozen by
lower courts to go back into effect. What’s more, theyre doing so
through unsigned, mostly unexplained, and often inconsistent rul-
ings. Rulings that they are simultaneously instructing lower courts
to treat as precedential. Anyone who suggests that there’s nothing
new under the sun is missing the fact that the Supreme Court had
never previously said these orders were precedential, that it’s never
previously had as many as we’ve seen.

To be clear, it’s not the volume by itself that’s the problem. It’s
that more and more of these rulings are directly and permanently
shaping State and Federal policies and not just narrowly and tem-
porarily adjusting the status quo between two parties to a dispute,
such as the death penalty case Mr. LaCour referred to. This prac-
tice has become so pervasive that it’s no longer possible to explain
it away as a momentary aberration or a response to any one exter-
nal catalyst like nationwide injunctions. For a Court that expressly
defines its legitimacy by its ability to offer principled justifications
for its decisions, its inability—indeed, its refusal—to do so on the
iﬂ,hadow docket has equally troubling implications for the rule of
aw.

Here, again, as with S.B. 8, defenders of the Court’s efforts gravi-
tate toward the bottom line, brushing away these mounting proc-
ess-oriented objections as trivial or as terminological or as bad-faith
criticisms by progressives who are simply unhappy with the re-
sults. The not-so-subtle implication is that so long as the Court is
getting the merits right, the procedures that the Justices follow or
the persuasiveness of their explanations simply don’t matter.
That’s where the Supreme Court’s non-intervention in the S.B. 8
case is so revealing. It’s not just that the Court declined to stop
S.B. 8 from going into effect, and it’s not just that the only jus-
tification the majority offered was a cryptic paragraph presenting
a single procedural question as if it were three distinct procedural
obstacles. It’s that this was the same five-Justice majority that ran
right past even more significant procedural roadblocks to enjoin
multiple State COVID mitigation policies on religious liberty
grounds in three prior shadow docket rulings over the last nine
months, rulings that neither Mr. LaCour nor Professor Mascott
have mentioned this morning.

Not only was the Court’s barely explained non-intervention in
Texas flatly inconsistent with its repeated interventions in Cali-
fornia and New York, but in the process, the Court rewarded Texas
for its cynicism, where the State’s contrived procedural complex-
ities became the Justices’ stated justification for not blocking a pat-
ently unconstitutional statute. I don’t count myself a pessimist, Mr.
Chairman, but it’s hard to look at these developments and be espe-
cially optimistic about the future of our legal institutions.

It’s the Supreme Court, not State legislatures, that gets the final
word as to what the Constitution protects, and it’s the Court’s obli-
gation to do so through principled decisions that adequately and
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consistently explain themselves. It may be tempting to some to sac-
rifice these longer-term principles in the name of short-term vic-
tories, but it is, in my view, irredeemably myopic. As Justice Jack-
son closed his famous concurring opinion in the Steel Seizure case,
“Such institutions may be destined to pass away, but it is the duty
of the Court to be last, not first, to give them up.” Thank you, Mr.
Chairman. I look forward to your questions.

[The prepared statement of Professor Vladeck appears as a sub-
mission for the record.]

b C}lllair DURBIN. Thank you very much, Professor. Senator Klo-
uchar.

Senator KLOBUCHAR. Thank you very much, Mr. Chairman. I ap-
preciate this. Representative Howard, it’s good to see you again.
Justice Sotomayor described the Texas law as a flagrantly uncon-
stitutional law engineered to prohibit women from exercising their
rights. You're a former registered nurse. You are chair of the Texas
House Women’s Health Caucus. Can you briefly say a bit more
about what you've seen on the ground in Texas since the Texas law
took effect four weeks ago?

Representative HOWARD. Yes. Thank you, Senator. We've seen
and heard from constituents across the State about their inability
to access care, trying to get to a clinic before a 6-week period of
time, getting there, having the transvaginal sonogram, and actu-
ally hearing the audible sound and being turned away. The pro-
viders are saying that they’re doing crisis counseling now for these
people who are coming with their unwanted pregnancies, unable to
ter:lninate them, and desperate about what they’re going to be able
to do.

Senator KLOBUCHAR. If the law causes health clinics to close,
what’s the impact on your State?

Representative HOWARD. It’s beyond abortions, because most of
these clinics also provide preventive healthcare for women. We're
talking about a State that already has limited access, not enough
providers, have not expanded Medicaid coverage. We have very
much difficulty now with women getting the healthcare that they
need. This is going to make it even worse.

Senator KLOBUCHAR. Exactly. Ms. Graves, I'm concerned about
what Justice Sotomayor described as the Texas law’s creation of
Texas bounty hunter—citizen bounty hunters who are offered, in
her words, “cash prizes for civilly prosecuting their neighbors’ med-
ical procedures,” which is exactly what this is. That’s why I'm
working with a number of Senators on this Committee to lead a bill
Representative Sheila Jackson Lee is leading in the House, to allow
judges to enhance the penalty for people who are convicted of stalk-
ing women in an attempt to get their private health information.
Can you talk about the threat to women’s safety that is created by
the incentives in the Texas law to collect healthcare-related infor-
mation?

Ms. GRAVES. You know, Senator, I share that concern, in part be-
cause abortion access already happens in a backdrop where there
is a long history of vigilante violence without that bounty, without
that incentive. I'm extremely concerned about the policing of wom-
en’s bodies in this way by their neighbors, by strangers, by anyone
in the general populace.



16

Senator KLOBUCHAR. Very good. Along those same lines, can you
say more about how the Texas law is a part of a larger effort to
undermine the protections of Roe v. Wade?

Ms. GRAVES. One of the things that Representative Howard had
named is that this isn’t the first restriction. We have seen hun-
dreds of restrictions pass over the last decade. In isolation, one of
these types of restriction might harm someone, might help shut a
clinic down, might make it—might force you to go deeper into your
pregnancy or have to travel hundreds of miles. These restrictions
are happening on top of each other in places like Texas. For many
people, abortion is already out of reach.

Senator KLOBUCHAR. Okay. My last question, Professor Vladeck,
the Texas case is just the most recent example of the Supreme
Court issuing short, unsigned, 5-to-4 decisions without full briefing
or oral argument that directly impact people’s lives. We've actually
seen this with voting rights, where one day before Wisconsin’s pri-
mary election, the Court issued a 5-to-4 decision reversing a dis-
trict court’s order which allowed voters an extra six days to cast
absentee ballots in the middle of a pandemic. Instead, we saw the
voters standing in long lines in garbage bags and homemade masks
in a rainstorm. What does it mean for public confidence in the
Court, when it issues decisions that are so fundamental to people’s
rights, including endangering voters’ health and undermining wom-
en’s access to healthcare, in the middle of the night, on a shadow
docket?

Professor VLADECK. I mean, I think it can’t do much, Senator. I
think the less the Court explains itself, the harder it is for the pub-
lic to have confidence in these decisions, unless, Senator, all we're
doing is tallying up the score and all we’re doing is figuring out
who won and who lost. That’s why, you know, in response to the
Ranking Member, I guess my response is, you know, the Court has
brought this upon itself. That if the Court is worried about public
confidence, one of the things it can do is try to restore that con-
fidence by at least endeavoring to explain its decisions in these con-
texts more fully.

o hSenator KLOBUCHAR. Thank you very much. Thank you, Mr.
air.

Chair DURBIN. Senator Grassley.

Senator GRASSLEY. Thank you, Mr. Chairman. I'm going to go
with Solicitor LaCour. As you mentioned in your opening state-
ment, emergency provisions are an important part of the business
of courts. There is nothing unusual about the Federal court using
its equitable power to grant emergency relief to parties that come
before it through preliminary injunctions and temporary restrain-
ing orders. Lower Federal courts do so regularly. How does the Su-
preme Court’s emergency docket differ from lower courts decision-
making with respect to injunctions and temporary restraining or-
ders?

Mr. LACOUR. Ranking Member Grassley, you're correct that it—
similarly, I mean, with—we’ve faced TROs from district courts
where we have received the order from the court orally, from the
bench, with no written order, and these are emergency situations
where courts need to act quickly. I think one of the difficulties the
Supreme Court might have that a single district court judge might
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not have is that the district court is writing for himself or herself
alone, whereas the Justices are—have to try to convince at least
four of their colleagues, if not more, to join a particular opinion. I
think that is potentially one reason why the opinions are a bit
shorter than you might get from the merits docket, or sometimes
you only get the order itself, but again, that happens, as well, at
district courts and at courts of appeals.

Senator GRASSLEY. With—same to you. Without the Supreme
Court’s emergency docket, how can litigants whose fundamental
rights are at stake seek immediate relief?

Mr. LACOUR. They can seek it from lower courts, but there’s no
principled reason why the lower court necessarily should have the
last word, as opposed to the highest court.

Senator GRASSLEY. To you, also, in response to a question for the
record, Elizabeth Prelogar, this administration’s nominee to be So-
licitor General at the Federal level, suggested that, quote, “nation-
wide injunctions generally exceed district courts’ constitutional and
equitable authority,” end quote. If the district court issues a nation-
wide injunction that exceeds its authority, is it an appropriate use
of the Supreme Court’s emergency docket to stay that injunction
pending appeal?

Mr. LACOUR. I believe it would be, Ranking Member Grassley.

Senator GRASSLEY. Based on your experience litigating cases be-
fore the Supreme Court, do the Court’s emergency proceedings pro-
vide parties sufficient opportunity for briefing and presenting their
arguments?

Mr. LACOUR. I believe they do. We could always use more time,
but we’ve been able, oftentimes, in—for example, in the Dunn v.
Smith case I referenced earlier, we had less than 24 hours, but we
worked through the night, and we presented a strong case to the
Court, I thought. Mr. Smith’s counsel was able to represent him
well, and he ultimately prevailed in that particular emergency pro-
ceeding.

Senator GRASSLEY. Ms. Mascott, why would it be unusual or
problematic for Federal courts to resolve new and complicated pro-
cedural questions in the context of emergency application for relief?

Professor MASCOTT. I think here, in the particular motion involv-
ing the Texas case, the question was really whether the Court had
jurisdiction to be able to issue an order against any of the parties,
and I think it—from—it was clear from the information that it
gave us that it had serious questions that it did, and so it declined,
really, to step in and change the status quo of what had happened
in the lower courts in that case, but recognizing that there were
potentially serious constitutional questions. I think in the discus-
sion today, it’s really important generally to keep in mind that the
Supreme Court does not reach out and control its docket. It’s re-
solving matters that are brought to it. It’s sometimes up through
regular petitions for cert, and then sometimes through requests for
emergency relief.

Again, particularly with the Texas case, that bill was enacted in
May, and litigants waited months to bring the request. If the Court
was rushed in its consideration here, again, it was responding to
the timing of the parties that brought the matter to it. If folks are
concerned here today, it seems to me the decision there not to step
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in is—would be consistent with concerns here that the Court not
step in too quickly.

Senator GRASSLEY. Yes. Last and short question: Can—to you.
Can Federal courts enjoin laws rather than specific parties? Why
or why not?

Professor MASCOTT. Sure, Senator. Under Article III, the Federal
judicial powers sends just the cases or controversies, so the Court’s
got to be acting against specific parties and specifically does not
have the power to generally review legislation. Thankfully, we have
legislative bodies that we can go to, to, you know, petition for poli-
cies to be reviewed and not look to the Court to answer every policy
question for the country.

Senator GRASSLEY. Thank you. Mr. Chairman.

Chair DURBIN. Thanks, Chairman—former Chairman, or my
friend, Senator Grassley.

Isn’t this interesting? If you listen to what the witnesses have
said and what’s been said on the Republican side of the table, you
wouldn’t even know what the nature of S.B. 8 is. For them, it’s just
a routine Supreme Court procedural decision. It has nothing to do
with the substance of the bill that was before the Supreme Court.
You have to ignore the statement by Sotomayor that this was fla-
grantly unconstitutional, which ought to give special moment to a
decision, whether it’s going to be a shadow docket or a merits dock-
et decision, wouldn’t you think? To argue that this shadow docket
is just routine, it just happens, nothing to see here, move along—
the numbers don’t tell that story.

Eight times, in 16 years, the shadow docket was requested and
used by Obama administration and Bush administration. Eight
times, 16 years. Then, when it came to the Trump administration,
36 times in four years, and the Trump Justice Department won in
28 cases. When Justice Breyer decides to write a book, and Justice
Barrett decides to go to the McConnell Center in Louisville, Ken-
tucky and argue that—no politics, we're just playing them straight,
call them as we see them, and then you look at this. It defies de-
scription. Perhaps now some other Members on the other side will
actually try to defend S.B. 8. I'm anxious to hear it, but so far, not
a one.

Let me ask you, Ms. Howard. You were present at the scene of
this legislative crime. When we talk about the liability under S.B.
8, it’s been suggested that including categories of people who aid
and abet in the performance or inducement of an abortion would
be the clinic and its employees, doctors, receptionists, security
guards, relatives or strangers who pay for the abortion, donors to
Planned Parenthood, insurance companies—they’re expressly men-
tioned in the statute—those, I suppose, providing transportation to
and from the clinic, counselors, including clergy. If we’re talking
about the potential civil liability of a minimum of $10,000, was this
discussed in the Texas House of Representatives, as to the number
of people who would be inadvertently swallowed up in this law?

Representative HOWARD. It was absolutely discussed and de-
bated, but to no avail could we get any change made to that. We
have heard of multiple instances now of, for instance, Uber or Lyft
drivers not being willing to take someone to a Planned Parenthood
clinic. This is something that’s—has an extreme amount of confu-
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sion. People do not know if they’re going to be held liable for even
counseling. Those that are doing sexual assault counseling, in par-
ticular, are upholding what they know is appropriate to do in coun-
seling those that come to them, the survivors, but are absolutely
concerned now about what that’s going to mean for liability for
them.

Chair DURBIN. Long time ago, I used to be a practicing lawyer,
filing civil litigation lawsuits, and this bill has something in it I
have never seen before. The defendant has the burden to prove
that they did not break the law. Not the plaintiffs proving that the
law was broken. They’ve completely flipped the burden of proof. If
I'm sued, now I have to prove that I didn’t break the law. Think
about that for a second. It’s exactly the opposite of normal legal
practice. The burden is on the accused, not on the accuser. Was
that discussed when the Texas House of Representatives debated
this law?

Representative HOWARD. Of course it was discussed, and we tried
to make changes there, as well. The fact is that that’s what I'm
hearing from many physicians that I've spoken with, that they are
talking about retiring, leaving the State. They are somewhat risk
averse to begin with, and they’re not going to risk their profession
by being sued for something that they may not have even done.
There is—it’s absolutely chilling.

Chair DURBIN. There’s no rape or incest exception in this law,
correct?

Representative HOWARD. That’s correct. That’s correct.

Chair DURBIN. Except there’s one reference to rapists that I can
find, and that reference says that no exceptions for victims of rape
to be able to sue under this law. The Texas House of Representa-
tives decided, well, we aren’t going to create an incest or rape ex-
ception, but wait a minute, we’re not going to let the rapists turn
around and sue under this law and recover from their own victims.
Was that discussed in the Texas House of Representatives?

Representative HOWARD. Again, yes. We tried to amend that to
get better coverage so that we would make sure that rapists were
not allowed to sue at all. The fact is, though, that because there’s
no exception for incest and rape—is egregious on its face. What it
also says to us is that in order for you to be protected here, if we're
going to look at rape and incest, then we’re saying you have to be
assaulted first, in order to get your constitutional rights. This is
really—the entire bill is just egregious.

Chair DURBIN. Thank you. I'm going to go off and vote. Senator
Whitehouse is going to preside, and I believe Senator Cornyn is
next.

Senator CORNYN. Thank you, Mr. Chairman. Mr. Chairman, I
would think that if we’re going to single out individual States and
individual cities, that we can anticipate a future hearing on why
the city of Chicago has the highest murder rates, among the high-
est murder rates in the Nation. I really think it’s inappropriate for
the Federal Government, for the Senate Judiciary Committee, to
try to single out individual States, but you have, and so let’s talk
a little bit about this.

First of all, I would say this is part of a concerted effort, really
a shameful broadside on the part of our Democratic colleagues to
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attack judicial independence. If there’s one thing that distinguishes
the United States of America from other countries, it is the inde-
pendent judiciary. When politicians decide to attack judges and
courts, it’s an unfair fight because the judges can’t fight back.
They’re not going to go public and engage in a public debate about
their practices and procedures.

It’s clear that this is a part of a concerted effort to intimidate and
bully the members of the Supreme Court. We saw that with the
shameful remarks made by the Senate Majority Leader from New
York, when he actually had a press conference in front of the Su-
preme Court and threatened two Justices with retaliation if they
didn’t rule the right way. We also have seen this with the efforts
to—or the plans to pack the Court, to try to achieve a particular
political result. Something that not even the liberal members of the
Court have said would be a good idea, including Justice Ginsberg
and Justice Breyer.

I think it’s worth noting that, since we’re talking about abortion,
that the Declaration of Independence does say, “We hold these
truths to be self-evident, that all men area created equal, and they
are endowed by their creator with certain unalienable rights, and
among these are life, liberty, and the pursuit of happiness.” I would
point out that since Roe v. Wade was decided, approximately 62
million innocent lives were denied what our Founders said was a
self-evident, unalienable right to life.

During my time in the Senate, I proudly fought to outlaw abor-
tions after 20 weeks of gestation, which is the time in which
science tells us that an infant can feel pain. The U.S., of course,
is currently an outlier in the international community. We are
ranked right up there with North Korea and China as one of the
most permissive countries in the world when it comes to elective
abortions because abortion advocates deny the humanity of unborn,
innocent life. I've also supported—after the Governor of Virginia, a
physician, by the way, shamefully said that the appropriate care
for an infant that was born alive is simply to let that infant die
if it was unwanted, basically embracing infanticide. I was proud to
support the effort to protect the rights of children who are born
after botched abortions, but all of our Democratic colleagues voted
against that.

[Poster is displayed.]

In the meantime, here’s what our Democratic colleagues advo-
cate. This is the bill that was passed in the House by Speaker
Pelosi and House Democrats: prohibits States from outlawing abor-
tion as a method of gender selection; undermines State efforts to
protect unborn babies with disabilities, including Down syndrome;
restricts State laws protecting a doctor’s right to opt out of an abor-
tion based on a religious or moral objection; requires States to
allow elective abortions up to 40 weeks, based on one doctor’s opin-
ion. I would point out the Supreme Court has actually held that
late-term, partial-birth abortions can constitutionally be prohibited,
but not under Pelosi’s abortion law. Finally, we give the Attorney
General sweeping authority to block State laws protecting the right
to life. Ms. Howard, if given an opportunity to vote yes or no on
this bill, how would you vote?
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Representative HOWARD. Senator, I have not read the bill. I am
obviously part of the Texas legislature and would not have an op-
portunity to vote on that bill.

Senator CORNYN. I know you're part of the Texas legislature, but
it seems like Texas Democrats are spending more time in Wash-
ington, DC. these days than they are in Austin, in spite of the spe-
cial session. As I've described it to you, would you support this leg-
islation or not?

Representative HOWARD. What I support is that this is a medical
situation, a medical determination. It should be between a doctor
and that doctor’s patient. It does not

Senator CORNYN. And does the

Representative HOWARD [continuing]. Need to have Government
interference.

Senator CORNYN. Does the unborn infant have any rights at all?

Representative HOWARD. I'm sorry?

Senator CORNYN. Does the unborn child have any rights whatso-
ever, in your opinion?

Representative HOWARD. You know, I think we can agree on the
fact that there is potential life. I don’t think that there’s consensus,
necessarily, around when life begins.

Senator CORNYN. The Supreme Court precedent which estab-
lishes viability roughly at 24 weeks—you're aware of the fact that
when Roe was decided, viability was at 28 weeks, roughly, but due
to advances in medical science, it’s now—even a younger unborn
child can be saved? Is viability any less arbitrary than some of
these other events in a fetal development, like a heartbeat or a
quickening, when the baby first is felt to move in a mother’s—in
the mother?

Representative HOWARD. Certainly there are ranges

Senator WHITEHOUSE. [Presiding.] Senator Cornyn, youre well
over——

Representative HOWARD [continuing]. Within which these

Senator WHITEHOUSE [continuing]. Your time allotment, so
we’ll—let me let the witness answer, but please

Senator CORNYN. If you’d let the witness answer——

Senator WHITEHOUSE [continuing]. Respect your colleagues who
are waiting.

Senator CORNYN [continuing]. I'd appreciate it.

Representative HOWARD. Thank you. I'm saying that there are
ranges in any kind of metrics that you're looking at, if that’s what
you’re asking me.

Senator WHITEHOUSE. Senator Leahy is next in order. You've just
come in. If you're ready to proceed, you may proceed.

Senator LEAHY. I am, and I appreciate that. I was able to listen
to the things as we have been going back and forth. I guess
everybody’s been going back and forth for votes. Professor Vladeck,
I'm sure you would agree—in fact, every lawyer would agree—that
we should be able to trust that the U.S. Supreme Court will honor
precedent and protect well established constitutional rights for ev-
erybody. But by allowing Senate Bill 8 out of Texas to go into ef-
fect, the Court, I believe, through its shadow docket, has caused ir-
reparable harm to hundreds, if not thousands, who are now unable
to obtain critical healthcare services. Of course Roe and Casey are
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dead letter across the State of Texas, and that affects families
working to make ends meet, young women of color. I'm not ques-
tioning the existence of the shadow docket. My concern is when it’s
used on very consequential cases that have nationwide impact and
do it in the shadows.

Professor, your testimony discusses the frequency of applications
for emergency relief and how the Court has granted emergency re-
lief far more often in the last few years. What trends give you the
most concern regarding the Court’s growing reliance on the shadow
docket?

Professor VLADECK. Senator, I think the most concerning parts of
the trend, I think, are twofold. First, I think it’s not the volume,
by itself, but it is the extent to which the Court is treating these
rulings as much more impactful than emergency rulings of the
past. That instead of, you know, unsigned orders that don’t have
any analysis, that no one expects to have effect beyond the parties
to that case, the Court has actually now gone out of its way to
chastise lower courts for failing to follow unsigned orders. I think
that really ups the ante for the significance of these rulings.

That goes, I think, to why many of the critics—or defenders of
what the Court’s been doing really have to mischaracterize what
the criticisms are. It’s not about the volume, and it’s not about the
fact that we need an emergency docket. There’s not a lawyer out
there who would dispute that. It’s that what the Court is doing is
having greater impact in ways that are inconsistent. That, to me,
Senator, is where the S.B. 8 case really is a sharp point of relief.
It’s not just that the Court declined to intervene. If we had no sig-
nificant shadow docket rulings over the last five years and the
Court declines to intervene in the S.B. 8 case, I think this is a dif-
ferent conversation. It’s against the backdrop of all the contexts
where the Justices did intervene.

Senator LEAHY. I worry that it could cause people to lose faith
in the Supreme Court, and I say that as one who’s voted on more
Supreme Court Justices than anybody in this room. In fact, I be-
lieve I've voted for more Republican nominees than any Republican
on the Senate Judiciary Committee because I believe in the integ-
rity and impartiality of the Supreme Court, but I'm afraid that
view is being eroded.

I was thinking, listening to Representative Howard—tell me a
little bit more. I, you know, was a former prosecutor and one who
saw what happened when we had back-room artists involved with
abortion, people I'd go after. They were doing, however, not—a non-
medical situation, and people died, and—to say nothing about a
whole lot of other things that went on. Then I see delegating en-
forcement to everyday citizens. Cash bounties of at least $10,000
to bring suits, even if theyre frivolous, against medical practi-
tioners. Can you speak to the harmful effects of the private enforce-
ment mechanisms on women and healthcare providers in your dis-
trict—actually, across the State of Texas?

Representative HOWARD. Yes, sir. As I've said, it has a chilling
effect on the services even being provided, at this point in time.
The people who are working in the clinics are having to hire secu-
rity guards to protect them. It’s—there’s this sense of pitting neigh-
bor against neighbor, and I must say, it’s a different issue, but this
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is at the same time that Texas passed permitless carry, without
any license required to carry a firearm, where we saw people com-
ing up to abortion providers’ clinics, right after this law went into
effect, and bringing their guns and displaying them. It’s absolutely
creating much anxiety and fear among people.

Senator LEAHY. Thank you. Thank you, Mr. Chairman.

Senator WHITEHOUSE. Senator Lee.

Senator LEAHY. I'll submit my other questions for the record.

Senator WHITEHOUSE. The Senator’s questions for the record will
be accepted.

[The information appears as a submission for the record.]

Senator Lee.

Senator LEE. Thank you, Mr. Chairman. Right around the Wash-
ington Monument, there’s a display. It’s a fascinating display, visi-
ble from a distance. You can see white flags, the number of them
is approaching 700,000, surrounding the Washington monument,
each one of them representing one of the sacred, unrepeatable, infi-
nitely valuable lives that have been lost to the COVID-19 pan-
demic in the United States. This is tragic, and it has me wondering
about other flag displays that we could put up. Those are each rep-
resented by white flags, small ones. It looks like snow, from a dis-
tance.

What if we put up little red flags, each representing one of the
American lives lost to abortion every year? It would be in the same
ballpark, but every single year. Imagine further that—see, this
roughly 700,000 figure for the lives lost to COVID, that’s not just
this year, that’s this year and that year, it—last year. It’s through-
out the duration of this pandemic. What if we could show a red flag
for every human life taken since Roe v. Wade was decided in 19737

Let’s be really honest about what this was. What this was, was
a decision by the Supreme Court of the United States saying that
a State may not exercise its sovereign police powers. Police pow-
ers—sort of broad power to protect life, liberty, and property. To
protect health, safety, and welfare that State governments have
and that the Federal Government decidedly does not. That the
Founding Fathers willfully, intentionally withheld from the Federal
Government because they were too important to be exercised at the
national level. The Supreme Court of the United States says, no,
no State may protect unborn human life. They decided that in
1973, nearly 50 years ago.

If we had a red flag for every human life that’s been taken since
1973, and we put that around the Washington Monument, there
wouldn’t be room enough to hold all those red flags. I doubt there
would be enough grass in the entire Mall, between the Capitol
Building, the Washington Monument, and the Lincoln Memorial.
Unlike snow, it would look like something else from a distance,
look like something that it is.

Let’s not dress this up in clinical terms that make it sound like
something that it is not. We are talking about the taking of unborn
human life, innocent life, life of a being that has a right to exist,
life of a being that would cry out in pain if it had the capacity to
do so, but we can’t hear it.

If a Court is going to take that right away, a State, whose citi-
zens regard that as being a morally consequential decision, let’'s—
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setting aside for a minute questions about exceptions to restrictions
on abortion, before we even get to those, if what we’re saying is
that a State effectively may not protect unborn human life—and
make no mistake, that is what it is—sure, it underwent some
changes, nearly 20 years after Roe was decided, with Casey—the ef-
fect is still essentially the same. We've made what was a State
issue, involving general police powers for the protection of health,
safety, and welfare, something we give to the States, we don’t have
in the Federal Government—we made it a Federal issue and a Fed-
eral judicial issue, thus insulating the law from the people, the one
thing in our system of government you cannot do.

So, yes. Is Texas’s law that they came up with unique? Yes. Is
it different from other laws we’ve seen? Yes, it is. Is this sur-
prising, at all, that the people of a State who love life would want
to protect human life? No, it isn’t, and who can blame them?

Look, I understand not everything that is a good idea in the wis-
dom of most of the voters in a State or in the wisdom of those they
elect to make laws in their State will be constitutional. Yes, the
Constitution is counter-democratic in some respects, in that it
takes some things outside of the power and authority of a govern-
ment. Sometimes the Federal Government, sometimes the States,
sometimes both. Abortion is not on that list. I challenge any one
of you to tell me what provision of the Constitution uses that term
or refers to it, directly or indirectly. It cannot be found. No, they
fashioned it from whole cloth, as if out of thin air. It’s wrong. It’s
amounted to a betrayal of their oath to uphold the U.S. Constitu-
tion and to interpret it based on what it actually says rather than
what they wish they meant.

As to the shadow docket, it, like any court in the United States,
State or Federal or municipal—yes, the Supreme Court of the
United States, where I served as a law clerk, has a motions docket.
No court should—could exist without it. You wouldn’t want one
without it. Yes, in some circumstances, that motions docket in-
volves emergency motions. To call that a shadow docket, as if to
suggest that there’s something shady about it or nefarious going
on, is an illegitimate attempt to belittle the Court, to disparage it,
to intimidate it, and to threaten it. This is sometimes what hap-
pens in advance of certain people feeling and fearing that members
of the Supreme Court of the United States might actually rule in
a way that doesn’t benefit them, even if it’s a ruling in favor of the
Constitution. It’s not appropriate. It’'s beneath the dignity of this
Committee and of the U.S. Senate. We should not harass, threaten,
or intimidate.

Finally, with regard to the ruling in this particular case that ap-
parently prompted this hearing, there was no defendant properly
before the Court to establish Article III standing of justiciability.
One must have an injury, in fact, fairly traceable to the defendant,
that’s capable of being remedied by the Court. There was no de-
fendant charged with enforcing this particular statute in that case.

Yes, I get the fact that for policy reasons—I get the fact that
based on your interpretation of the way things should be—some of
you believe that the Court should’ve just invalidated the whole law.
That’s not how our system works. They didn’t have jurisdiction be-
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cause they didn’t even have a defendant. Thank you, Mr. Chair-
man.

Chair DURBIN. [Presiding.] Thank you, Senator Lee. Senator
Whitehouse.

Senator WHITEHOUSE. I think it goes without saying that I have
a rather different view of what is going on here than some of my
Republican colleagues. There is a well-known practice of regulatory
capture, where a powerful interest or industry essentially takes
over a regulatory agency, and the regulatory agency then, thus cap-
tured, delivers decisions that benefit that industry that captured
the agency. I suppose, sooner or later, it was inevitable that minds
of an evil bent would take the stratagem of regulatory capture and
apply it to courts and, in particular, to our Supreme Court.

Obviously one way you control an agency or a court is to control
the appointments, and we know very well the Federalist Society
turnstile that was run in the Trump administration that put three
of these Justices on the Court. We know very well of the Judicial
Crisis Network and its dark money funding, that’s spent tens of
millions of dollars, related to Supreme Court appointments, on ad-
vertising campaigns. What we don’t know is who was behind all of
this, who provided what The Washington Post described as $250
million in money to make all this happen. Two hundred and fifty
million is a lot of money, and people don’t spend that kind of
money unless they want results. We have no idea, because of se-
crecy, who is behind this scheme.

The next thing, once you've captured an agency that you want
to do is to tell it what to do. Sure enough, we see national right-
wing litigation groups that bring cases to the Court. There is kind
of an expedited fast lane for them to bring cases to the Court that
they think the captured Court will rule for them on. Very unusu-
ally, they rush into court and say, “Your Honor, we’d like to lose.
Please rule against me as quickly as possible so that I can get up
to a friendly Supreme Court and we can get our policy work done
there.”

Then behind those groups that fly behind plaintiffs of conven-
ience that they have worked to locate are flotillas of amicus curiae,
friends of the court—amici curiae, I should say, is the plural—who
come in an orchestrated chorus and tell the Court what the dark
money groups behind them want in this decision. Again, we don’t
know who’s behind them, because again, they’re funded by dark
money. The whole thing is just wreathed in secrecy, which is usu-
ally not a good idea. Most often, in a courtroom, people want to
know who else is in the courtroom with them. A masked entity, a
front group in a courtroom is a very un-American thing, in my
view.

Of course, what you most want from capturing a regulatory agen-
cy or a court is results. Sure enough, we've tracked 80—80—par-
tisan 5-to-4 decisions under Chief Justice Roberts that give clearly
identifiable wins to big Republican donor interests. Eighty is a lot.
I'm not a great lawyer, but I bet you that I could’ve taken a string
of 80 to 0 and brought a pretty good bias and discrimination case
based on that pattern of behavior. Eighty to 0 is the pattern of par-
tisan 5-to-4 decisions with Republican donor interests involved.
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It should probably come as no surprise, when you look at the 80
5-to-4 decisions, they fall into four major categories, as we pointed
out. One is helping Republicans win elections. Another is attacking
civil rights. Another is protecting the Republicans’ corporate bene-
factors, particularly from liability. The fourth, of course, is pushing
a far-right social agenda that they can’t get legislators to vote for
but an undemocratic Court will deliver for them.

It comes as no surprise that, when you look at what’s been going
on in the shadow docket, it’s a pretty damn good match with the
results that were produced from the capture of the Court in those
80 partisan 5-to-4 decisions. Again, helping Republicans win elec-
tions, taking away civil rights, protecting corporate interests—in
this case, particularly landlords and polluters—and pushing a far-
right social agenda such as the far-right social agenda that is rep-
resented in this case.

My time is expired, and I'll leave it at that. I thank the witnesses
for bringing this before us, and I think that there are important
questions here, we should be having this hearing, and I'm glad we
are.

Chair DURBIN. Thank you, Senator Whitehouse. Senator Cruz.

Senator CRUZ. Thank you, Mr. Chairman. You know, the Senate
Judiciary Committee is busy. They’re not busy focused on the crisis
on our southern border. In nine months, we've had zero hearings
on the crisis on the southern border, even though 1.2 million people
have crossed illegally and there’s a public health crisis playing out,
but Senate Democrats have no time to worry about that.

Senate Judiciary Committee is not worried about Big Tech cen-
soring and silencing free speech. That is not a concern for big
Democrats that are funded by Big Tech. No, instead their priorities
are, number one, amnesty. There’s no priority they care more about
than amnesty. We’ve had four amnesty hearings this year. Number
two, trying to intimidate the Supreme Court and Article III judges.
That is a high priority. I have to say, the Senator from Rhode Is-
land—I always enjoy his charts. I do wonder where the red yarn
is, connecting one conspiracy point to the other.

I will say, this topic today on the shadow docket—this is—that
is ominous. Shadows are bad. Like, shadows are really, really bad.
Mr. LaCour—actually, General LaCour. You're a solicitor general,
damn it. Let’s use proper titles. General LaCour, the Senate Demo-
crats have a point here. Before Donald J. Trump, the Supreme
Court had never decided emergency motions, is that correct?

Mr. LACOUR. Any emergency proceeding whatsoever?

Senator CRUZ. Yes.

Mr. LACOUR. That’s not correct, Senator.

Senator CRUZ. Wait a second. Before Donald J. Trump, every sin-
gle case the Supreme Court decided was fully briefed and argued,
isn’t that right?

Mr. LACOUR. That would not be correct.

Senator CRUZ. That’s—you mean they’ve decided emergency mo-
tions before the advent of the terrifying President from Trump?

Mr. LACOUR. Yes, before our 45th President.

Senator CRUZ. Professor Mascott, you clerked at the Supreme
Court for Justice Thomas. Surely it must be correct that there was
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no shadow docket, and you worked on no emergency matters dur-
ing your time as a clerk. Is that right?

Professor MASCOTT. Senator, certainly the orders docket

Senator CRUZ. You've got to turn your mic on.

Professor MASCOTT. Certainly, the orders docket’s typical, and,
yes, it’s been around for a very long time. On the jurisdictional
points, California v. Texas, just last term, 2021, Justice Breyer ac-
tually underscored what the Court said again in this most recent
ruling here, which is, folks need to have standing—and can provide
remedies only against parties, not general concerns about bills.

Senator CRUZ. You know, there’s an old line that hypocrisy is the
tribute that vice pays to virtue. The Democrats are fond of con-
cocting ominous terms. Dark money is one of their favorites, and
I mention hypocrisy because the Democrats receive far more dark
money than Republicans. While they’re shoveling in hidden money
from giant donors, they complain, “Hidden money from giant do-
nors is a terrible thing.” Then they come up with the shadow dock-
et, which I suppose dark money ought to cast a shadow. Although,
actually, it ought to be light money, I suppose, if it’s casting a
shadow.

What they'’re calling a shadow docket is the ordinary operation
of every court that’s been in existence since the ratification of our
Constitution, whether a district court, a court of appeals, or the
U.S. Supreme Court, if there’s a motions docket. The motions dock-
et is handled on the motions docket. That has been always the
case.

When I was a clerk at the Supreme Court, I remember every
damn execution in the country. The clerks are there until late at
night, and many of the States have executions at midnight. On the
West Coast it would be three in the morning, and you’d have the
clerks there till three in the morning, dealing with the emergency
motions that every time there’s an execution, 30 minutes before the
execution, you get something. At the time I was clerking, they were
faxed in. Professor Mascott, you probably don’t know what faxes
are. They weren’t there when you were clerking. It would be an
emergency appeal at the end, and strangely enough, you’d call your
Justice and wake up your Justice at midnight or one or two in the
morning, to cast a vote on the emergency appeal filed at the very
end, to try to delay the execution. This whole notion of a shadow
docket is called an operating court that is deciding emergency mo-
tions.

Look, what this is really about is trying to demonize Texas and
trying to demagogue on the question of life. When it comes to de-
monizing Texas, I suppose I can understand the incentive of Senate
Democrats to do so. Chairman Durbin is from Illinois. I just looked
up the statistics in the year 2020 of what States people are moving
out of. The number one State is New Jersey. The number two State
is New York. The number three State is Illinois. Illinois did better.
A year ago, it was the number two State for people fleeing. Last
year, it was number three. Illinois is doing better.

Where do the people from Illinois go? Clearly they don’t go to the
hellholes like Texas or Florida. No, actually, that’s exactly where
they go. They go to Texas and Florida. Why? Because we actually
have jobs there. We have low taxes, and we protect people’s rights.
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Look, today’s Democrats on the question of abortion are radical
and extreme. Their position: they support unlimited abortion on de-
mand up till the moment of birth, partial-birth abortion, with gov-
ernment funding, with no parental consent and no parental notifi-
cation. It is radical. It is extreme. Nine percent of Americans agree
with the positions of every Democrat on this Committee because
they have handed their abortion agenda over to the radical left.

Texas made a perfectly reasonable decision to protect life. Life is
valuable. You know, I would note the Texas law triggers when the
unborn child has a heartbeat. The last I checked, clumps of cells
don’t have heartbeats, but the extreme Democrats don’t want to
talk about that. Instead, they concoct a hearing on ominous Texas,
ominous shadow dockets, all of which is political theater, none of
which is addressing the real issues people care about.

Chair DURBIN. Senator Booker.

Senator BOOKER. Thank you very much, Mr. Chairman. This is
clearly a issue that there’s a lot of very different and strong beliefs
on both sides. I find it shocking to the conscience that a woman
who was repeatedly raped, doesn’t even know that theyre preg-
nant, could have the government swooping in to tell them what
they can do with their body. When we know all the challenges that
often women face just accessing healthcare at all—we know we are
a nation that does not take care of low-income women, in par-
ticular, in terms of their access to healthcare, and abortion care is
healthcare—it could often be going directly to the life of a woman
or a birthing person.

I find it difficult when I see people talking about the sanctity of
life and what happens to women who do not have adequate care.
We'’re a nation that has one of the highest maternal mortality rates
of developed nations, with African-American women being four
times more likely to die in childbirth than white women. It seems
stunning to me that there are so many things that we could do that
elevate human well-being that preserve life. We know that women
who are afforded healthcare and family planning have lower rates
of unwanted pregnancies. You say that’s a fact, correct?

Representative HOWARD. Yes, indeed.

Senator BOOKER. In fact, Colorado reduced their weight—rate of
young women having abortions.

Representative HOWARD. That’s correct.

Senator BOOKER. By 40 percent. Not by attacking women, not by
taking away healthcare, but by giving them more reproductive free-
doms. The stunning thing to me is that we know what would ele-
vate human life and well-being, if we invested in and empowered
women with doula care, with healthcare, with reproductive free-
dom, with science-based sex education. Did the Republican major-
ity in Texas consider bills about any of those things that are factu-
ally connected to lowering rates of unwanted pregnancies?

Representative HOWARD. Senator, I've had legislation for the
past several sessions to ensure that those that are on CHIP can
have access to contraceptives, in terms of reimbursement, as is
done in every other State except one, and I have not been able to
get that passed through our legislature.

Senator BOOKER. Can a wealthy woman, under this law, a
wealthy person in Texas, have access to abortion care?
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S Representative HOWARD. Yes, sir, she can. She can travel out of
tate.

Senator BOOKER. Right. Who’s most affected by a law like this?

Representative HOWARD. Those that do not have the means,
those that have limited means, people of color. The fact is, too, as
you point out, significantly more chance of death by carrying a
pregnancy than there is by having an abortion—and disproportion-
ately impacts women of color.

Senator BOOKER. That’s what gets me is if you value life, you're
creating an environment where you’re putting lives at more risk
than other alternatives that are empowering individuals. I recently
just spent time doing research about what women are listing, who
terminate a pregnancy, what reasons they’re listing. One of them,
I—depending on the study, is the fact that women are 400 percent
more likely to plunge into poverty. They mention financial issues.
Are there—is there legislation coming out of the Republican major-
ity to help economically empower women of birthing age who
choose to have children or improve the childcare system, foster care
system, or anything like that?

Representative HOWARD. We have continued to underfund all of
the things that you mention, and absolutely, to your point, valuing
life means valuing the lives of the women who are asked to carry
these pregnancies.

Senator BOOKER. Poverty, healthcare, the kind of healthcare that
shows you from doula care to access to family planning—those
things are not being invested in. Those things are not being valued.
Wealthy folks can get access to this care, but the lives, the dignity,
the well-being, the health of low-income women and birthing peo-
ple—in your opinion, are those—not through rhetoric but through
substantive laws we know could elevate their well-being, is that—
are those the things that are being attended to?

Representative HOWARD. Senator, I'm a lifelong Texan. I love
Texas. I am not here to bash Texas. The fact is that we have a lot
of work to do that we haven’t been doing. We have the highest
number and rate of uninsured in the entire nation. We have re-
fused to expand Medicaid coverage. Half of the births in Texas are
to Medicaid moms. We are not investing in those things we need
to invest in to support women and their families.

Senator BOOKER. Thank you very much.

Representative HOWARD. Thank you.

Senator BOOKER. Professor Vladeck, forgive me, I didn’t go to a
law school, I went to Yale Law School. I just want to—can you clar-
ify something for me? Because I fully concur that some of my
friends on the other side of the aisle are probably better lawyers
than me. My friend, my dear friend, someone I value quite a bit,
Senator Lee, said that the Supreme Court did not have jurisdiction
because there was no proper defendant. I'll take my question with
my mic off. I know my time’s expired, but could you answer that,
please?

Professor VLADECK. Sure, Senator. I mean, I suffer from the
same disease of what law school I went to, but I will say, I mean,
I think the—there have been various mischaracterizations from, I
think, both witnesses and Senators today about what was before
the Supreme Court. The providers were not just seeking an injunc-
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tion against the eight defendants, at least two of whom—I think if
we had time, we could talk about why they were entirely proper
defendants. The providers were also asking to lift the emergency
stay that the Fifth Circuit had imposed that had actually blocked
the district court from answering some of the procedural questions
that Senator Lee and Professor Mascott have suggested deprived
the Court of jurisdiction.

I think the story about the S.B. 8 case, Senator, is a little more
complicated. The notion that the whole matter rose and fell on
whether all eight of the named defendants could be subject to an
injunction by the Supreme Court misses all of the different things
that providers were asking for, short of an emergency injunction,
and it also misses the Fifth Circuit’s role in provoking the emer-
gency by stopping the district court from holding the hearing it was
planning to hold on Monday morning, August 30th, that would’ve
given it a chance to consider those questions, to actually resolve
them, to build the very record, the absence of which the majority
relied upon in its short ruling.

Senator BOOKER. You have redeemed our alma mater. Thank you
very much. Thank you, Mr. Chairman.

Chair DURBIN. Thank you, Senator Booker. The Republican staff
advises me—Senator Blackburn, then Senator Cotton, then Senator
Hawley. Senator Blackburn.

Senator BLACKBURN. Thank you, Mr. Chairman, and thank you
all for your opening statements and for your time today. Ms. Goss
Graves, I want to come to you. In 2019, you were before the House,
and you stated, and I'm quoting you, “The legislators passing re-
strictions on abortion want to control the lives and futures of
women, denying them equality.” Let me ask you this. Do you be-
lieve that having children negatively impacts the lives and futures
of women? That having children somehow makes them unequal?

Ms. GRAVES. You know, I believe, Senator, that the ability to de-
termine when or whether you have children or how you parent
those children is fundamentally tied not only to your personal lib-
erty and privacy but your ability to be truly equal in this country,
your ability to participate in our economy, your ability to partici-
pate in society, your ability to participate in our politics, to be seen
as equal citizens. That’s one of the things that has me

Senator BLACKBURN. So

Ms. GRAVES [continuing]. So upset about——

Senator BLACKBURN [continuing]. What you're saying is, women
cannot be considered equal unless they have access to abortion.

Ms. GRAVES. For sure. We are in day 29——

Senator BLACKBURN. So

Ms. GRAVES [continuing]. Where people in the State

Senator BLACKBURN [continuing]. You believe

Ms. GRAVES [continuing]. Of Texas no longer——

Senator BLACKBURN [continuing]. That even——

Ms. GRAVES [continuing]. Have those same freedoms.

Senator BLACKBURN [continuing]. Though a child, an unborn
child, has a heartbeat, that that woman is not considered equal un-
less she can terminate the life of that child?

Ms. GRAVES. I believe the ability to control your body, your life,
your future, your destiny
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Senator BLACKBURN. So you——

Ms. GRAVES [continuing]. Is bound up with your ability

Senator BLACKBURN [continuing]. Do not have that control unless
you have——

Ms. GRAVES [continuing]. To be equal in this country.

Senator BLACKBURN [continuing]. Unfettered access to abortion.
Is that what you’re saying?

Ms. GRAVES. The Supreme Court has actually outlined a frame-
work that has been reaffirmed, again and again, for 50 years,
around exactly how to consider this question, and I understand
that in

Senator BLACKBURN. You think abortion is——

Ms. GRAVES [continuing]. This room, there are disagree-
ments

Senator BLACKBURN [continuing]. Essential for equality. Ms.
Howard, let me come to you. In direct response to pro-life policy
victories like the Heartbeat bill, the House passed the Women’s
Health Protection Act. The way I look at it, this is a radical piece
of legislation that goes a lot further than just codifying Roe v.
Wade.

One of the most reprehensible provisions is the ban on informed
consent requirements and requirements that women be given the
opportunity—not mandated, but just given the opportunity to view
an image of their unborn child or listen to that child’s heartbeat.
As the sponsor of the Women’s Right to Know Act, I am stunned
that such a bill that purports to protect women’s health would in-
clude such a prohibition. Doesn’t a woman have the right to know
about the medical risk associated with an abortion procedure, and
doesn’t she have a right to know the gestational age of that unborn
child before she makes that decision to have an abortion?

It’s not saying she can’t have an abortion. If she wants one, she
can have an abortion. She would have the right to know what she
was getting into, basically. The risks that are there. That she
would have the right to know the gestational age of that baby.
And—you got any thoughts on that?

Representative HOWARD. We have a requirement in Texas for the
distribution of a right-to-life—or right-to-know, I'm sorry, a right-
to-know pamphlet, booklet, that is required to be distributed to ev-
eryone who comes in seeking an abortion. The problem that I
would have with that is that it’s medically inaccurate. I think that
if we're going to be giving information that we want to ensure that
we're giving the information that is medically accurate and, again,
getting back to the physician-patient relationship, rather than the
government interfering and dictating things that are not based in
science.

Senator BLACKBURN. Do you—have you ever seen a 3-D
ultrasound?

Representative HOWARD. I have.

Senator BLACKBURN. Tell me how you respond when you see a
3-D ultrasound.

Representative HOWARD. I'm not sure what your question is
about.

Senator BLACKBURN. What kind of emotion does it evoke for you?
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Representative HOWARD. The—I've seen a picture of someone’s 3-
D ultrasound. I think that the issue here, again, is what we are
talking about is not—we’re subjecting women to a transvaginal
sonogram prior to when it’s medically recommended——

Senator BLACKBURN. Okay. Let me——

Representative HOWARD [continuing]. That they have that.

Senator BLACKBURN. Let me tell you where I am on this.

Representative HOWARD. Okay.

Senator BLACKBURN. I think that with—that science is on our
side, when you talk about life, and I have a lot of friends—I'm a
grandmom.

Representative HOWARD. So am 1.

Senator BLACKBURN. I have children and grandchildren. I have
three grandchildren. There are so many of my friends that used to
say, “Well, you know, I'm pro-choice,” and then their daughter or
daughter-in-law has a sonogram, 3-D. They can see the images.
They can see—they know if they’re having a girl or a boy, and they
begin to make those plans. They begin to decorate those nurseries.
They celebrate this life, because they can see those features. For
me it was a joyous moment. My second grandson—I looked at those
features, and I thought, “Oh, my gosh, he’s going to have my eyes.”

That is where science comes into play on this. That is where a
policy that you have supported, that goes so far beyond Roe v.
Wade. 1 understand you did it because it was a—kind of a kneejerk
reaction

Representative HOWARD. I’'m not sure which policy

Senator BLACKBURN [continuing]. To

Representative HOWARD [continuing]. You're referring to.

Senator BLACKBURN. Excuse me. It was kind of a kneejerk reac-
tion to a bill that was brought forth that you didn’t like. I get that.
You know, I do think we have to look at the fact that science is
on our side on this. I yield back.

Senator WHITEHOUSE. Mr. Chairman.

Chair DURBIN. Thank you, Senator. Senator Whitehouse.

Senator WHITEHOUSE. May I interject for one moment to ask that
the report that we put together, Captured Courts: The Republican
Judicial Assault on Reproductive Rights, be entered into the record
of the hearing?

Chair DURBIN. Without objection.

Senator WHITEHOUSE. Thank you.

[The information appears as a submission for the record.]

Chair DURBIN. Senator Hirono. It’s not on. Try it now.

Senator HIRONO. Okay. I think it’s on now.

Chair DURBIN. Yes.

Senator HIRONO. Thank you. I want to start with something that
the Mississippi Attorney General Lynn Fitch said because the Su-
preme Court is going to be hearing the Mississippi case. The Mis-
sissippi attorney general recently claimed that overturning Roe v.
Wade would somehow empower women to pursue careers and raise
children. I wanted to see if Ms. Ross—Goss Graves, sorry, Rep-
resentative Howard, whether either of you have any comments
about that kind of statement, that women would somehow be em-
powered if Roe v. Wade were overturned.
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Ms. GRAVES. Today women are empowered to participate in the
economy. I think overturning Roe v. Wade would have the opposite
effect of diminishing their ability to work when they want to work,
to space their children when they want to space their children. If
there is interest in furthering women’s participating in the work-
force, there are a range of policies that actually do that, like
childcare, for example.

Senator HIRONO. Representative Howard, do you have anything
to add?

Representative HOWARD. I would agree with what was just said.
The fact is that, as I said in my opening, I came of age before Roe
v. Wade, and I'm well aware of the obstacles that women had in
making educational and employment choices for themselves if they
found themselves pregnant and did not have many options other
than to carry that pregnancy to term. It prevented them from their
very destinies.

Senator HIRONO. She goes on to say that women would be more
empowered because there are numerous laws enacted since Roe ad-
dressing pregnancy discrimination, requiring leave time, assisting
with childcare, and more. I would be really surprised, frankly, if
Mississippi provided any of those kinds of programs or protections.

For Professor Vladeck, what effects do late-night, unsigned, terse
rulings like the one the Supreme Court issued in the Texas case
have on judicial transparency and accountability, and how does
this affect litigants’ strategies and reliance on prior court decision?

Professor VLADECK. You know, it’s

Senator HIRONO. Can you just briefly

Professor VLADECK [continuing]. A fair question, Senator, and I
think that the tricky part is, we don’t know. We have rulings that
the Supreme Court hands down that have no majority opinion. I
cite a couple of them in my testimony. Then lower courts read them
one way or the other, and the Supreme Court chastises the lower
courts that they think read the unexplained ruling wrong.

I think that’s—you know, it’s—again, just to sort of respond a bit
to Senators Lee and Cruz, this is—the shadow docket is not new;
the emergency docket is not new. What is new is how much more
the Court is doing with it and how much it’s expecting, Senator,
parties, lower courts, all of us, to understand what these cryptic
rulings mean.

Senator HIRONO. Have you done a sort of an analysis of the kind
of decisions that the Supreme Court is making, using the shadow
docket process—well, it’s not even a process

Professor VLADECK. Yes, I mean—so, I

Senator HIRONO [continuing]. That was decided?

Professor VLADECK. You know, I realize that my written state-
ment’s pretty long, but on page 5 there’s a chart that actually docu-
ments how many more of these rulings granting emergency relief
there have been in the last couple terms. This term, there were 20.
That’s the most that I've tracked for as long as the Court has been
deciding these cases as a full Court. The average during the first
10 years of Chief Justice Roberts’ tenure was about five. And

Senator HIRONO. No, I understand that. I'm sorry, I'm running
out of time, but——

Professor VLADECK. Yes.
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Senator HIRONO [continuing]. Basically I want to know if there
is any kind of an ideological thing going on with the use of the
shadow docket.

Professor VLADECK. Yes. I mean, they've been—so, I—yes, I
mean, I think the shadow docket rulings have been far more
homogenously ideological than the merits docket. Just one exam-
ple, Senator: There were, I believe, 69 rulings on the shadow dock-
et this term from which at least one Justice dissented. There was
not a single one where a Justice to the right of the Chief Justice
joined a Justice to the left. These are all breaking down on what
we might call the classic ideological grounds.

Senator HIRONO. We see a lot more of these kinds of orders after
the three Supreme Court Justices of the—President Trump’s Jus-
tices. I just have one question for Representative Howard. Does
Texas have any other laws where enforcement of the law is left to
vigilantes and $10,000 in bounty money for them?

Representative. HOWARD. Does it have any other law that does
that? Is that what you’re asking me?

Senator HIRONO. Pardon me?

Representative HOWARD. I'm sorry, were you asking me, does
that—does it apply to any other

Senator HIRONO. Does Texas have any other laws besides——

Representative HOWARD. No.

Senator HIRONO [continuing]. This law where they actually let
bounty hunters go out and enforce the laws?

Representative HOWARD. This is the only one I'm aware of.

Senator HIRONO. Why do you think that is?

Representative HOWARD. I think it was a scheme to get around
judicial review and to ensure that, whether it was ever followed
through with or not, there would be this immediate chilling effect,
which has occurred, where basically abortions are not being pro-
vided because of the fear of the liability. It achieved the purpose,
I think, that was intended.

Senator HIRONO. Do you think Texas would ever have a similar
law where you could go after people who own guns and let the pri-
vate sector—let private citizens enforce going after people who own
guns, and you get $10,000? Do you think Texas would ever enact
such a law?

Representative HOWARD. Those kinds of scenarios have been sug-
gested. I have a hard time imagining Texas enacting that par-
ticular one.

Senator HIRONO. Yes. I think that’s a rhetorical question, at this
point. Thank you.

Chair DURBIN. Thank you, Senator Hirono. Senator Cotton.

Senator COTTON. I have to say I'm amused by the title of today’s
hearing, the Supreme Court’s Shadow Docket, as if these cases are
happening in some dark, shadowy, nefarious place in the Supreme
Court Building, where the Justices are doing something illicit like
maybe actually reading the Constitution of the United States. Let’s
look at some of the cases that have resulted in this shadow docket
in recent years, cases where you have radical judges, usually in
places like Hawaii or Seattle or San Francisco, where a single rad-
ical judge issues some nationwide injunction to prevent the former
administration from building a wall to secure our southern border
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from the millions of illegal migrants who have poured across it this
year or maybe blocking travel from countries that are rife with ter-
rorists and have no way to vet those travelers.

I don’t know what else they did in the Trump administration.
Maybe some judge in the Ninth Circuit ordered Donald Trump to
bring Qasem Soleimani back to life and to apologize for killing
Iran’s terrorist mastermind. Or look at some of the cases on the
shadow docket in which you had radical governors in places like
Nevada and California who would block Christians from going to
church to worship God, while they allowed liquor stores, marijuana
shops, and casinos to stay open. I'm not saying those things
should’ve been closed. I'm saying they all should’ve been open, to
include churches, where people of faith could go worship.

Look what liberals want to happen on the shadow docket. They
want the Supreme Court to enjoin cases in which the lawyers in
the lawsuit can’t even find a proper defendant to be sued. I know
our Democratic friends think this shadow docket is something ex-
traordinary and novel and unprecedented. Maybe it’s the case that
the lawsuits are so frivolous that they don’t even merit an oral ar-
gument and full briefing. Or maybe this entire hearing is to dis-
tract from the radical law that just passed the House of Represent-
atives last week, the most extreme pro-abortion measure to ever
pass the Congress.

The Democrats over there, all but one of whom voted for it, argue
that this bill merely codified Roe v. Wade. Would that that were
so. Roe v. Wade, though wrongly decided, at least acknowledged—
at least acknowledged our people’s legitimate abiding interest to
protect innocent life before a child is born. The law that passed in
the House of Representatives, though, last week allows abortion to
occur up until the very moment of birth, 40 weeks or even beyond,
displaying a grotesque indifference to the most vulnerable kinds of
human life.

I remember when my son was in the NICU. It was adorned with
photos on the wall, matching, on the one hand, a small child that
had been born at 30 weeks or 28 weeks or even 23 weeks. Some-
times so small it was held in the palm of a doctor, to the picture
of that child at age 5 or 7 or 11, riding a bike, performing in a bal-
let, running through a field of flowers, all of whom would’ve been
subject to the most grotesque and abusive kinds of abortions under
the bill the House of Representatives just passed.

The Democrats have come a very long way on the question of
abortion. All you have to do is look at Bill and Hillary Clinton’s po-
sition on the question to see how radical they have become. Bill
and Hillary Clinton, Hillary as recently as 2008, in her failed Pres-
idential campaign, said that abortion should be safe, legal, and
rare. Not many Democrats would say that today. Ms. Howard,
would you agree with Bill and Hillary Clinton that abortion should
be safe, legal, and rare?

Representative HOWARD. I would think that there’s a lot of op-
tions that we could put in place that would limit the need for abor-
tion, in terms of supporting healthcare for women, access to contra-
ceptives, making sure that they have insurance coverage or Med-
icaid coverage. There are many things that we could do that would
give them more of a choice in their own—how they have
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healthcare, so that they don’t necessarily have an unwanted preg-
nancy, but when they do have one, I think they have a right to
make the decision about whether or not they want to continue that
pregnancy.

Senator COTTON. Ms. Howard, my question was simple. Do you
agree with Bill and Hillary Clinton that abortion should be safe
and legal and rare? Your unwillingness to say yes just dem-
onstrates my point, case closed, that Democrats today will not con-
cede what Bill and Hillary Clinton conceded, that abortion should
be rare, because it implies that there is something wrong about the
practice. That there is something wrong about ending an unborn
life up to the point of birth at 40 weeks. It is wrong, and the Demo-
crats will no longer recognize that it is wrong.

Chair DURBIN. Senator Blumenthal.

Senator BLUMENTHAL. Thanks, Mr. Chairman. I understand that
a number of my Republican colleagues have suggested earlier that
we ought to have a hearing on the Women’s Health Protection Act.
Perhaps they would be surprised to know that we actually have
had a hearing on the Women’s Health Protection Act in this Com-
mittee. It was held by my Subcommittee on June 16th, I'm proud
to say.

Senator Cruz can certainly attest to the fact that we had that
hearing, and at that hearing, we discussed many of these same
issues. It was before the crisis raised by the U.S. Supreme Court
in indicating that Roe might well be overturned, and I would invite
my colleagues to have a look at the transcript but, more important,
to consider seriously the issues that we raised and the need that
was demonstrated to protect Roe v. Wade and reproductive rights
against the onslaught of State law restrictions, which are unprece-
dented, absolutely unprecedented in our history.

Reproductive rights are under attack, an onslaught as never be-
fore since Roe v. Wade. 1 clerked for the Supreme Court Justice
who wrote it, shortly after Roe was handed down, and we never,
ever could have anticipated the hundreds of State-level restrictions
being proposed and enacted throughout the country.

Representative Howard, you've spoken about the ways that the
Texas law is a violation not only of constitutional rights to abortion
but also our legal and medical systems. As you've explained, under
S.B. 8, a rapist could sue a doctor if they provide an abortion to
a rape survivor. If you process the insurance paperwork for an
abortion, you could be sued. You could be sued if you so much as
respond to a friend in Texas with the location of an abortion clinic
out-of-State. If you drop your sister off at a healthcare clinic where
she has an abortion, you could be sued, again, by anyone in the en-
tire United States. Just weeks after the Supreme Court’s decision,
we're already hearing tragic stories of women coming into Texas
clinics for abortion care and being turned away because of the 6-
week ban.

Let me ask you, Representative Howard, you testified repeatedly
today about the dramatic impact that S.B. 8 is already having on
the ground as women are forced to leave the State without the sup-
port of others, backing up waiting periods for abortion in sur-
rounding States. What is the situation like for people who cannot
travel, people who cannot travel because they lack the means and
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wherewithal, and who are they? People of color? People who are
poor? Those are the people, but really all people that are intended
to be protected by the Women’s Health Protection Act, which I am
proud to be the lead co-sponsor of. Representative Howard?

Representative HOWARD. You articulated accurately that the ma-
jority of those who are not able to access an abortion out of the
State are going to be those that do not have the resources, who live
in our rural communities, who can’t find childcare or take off from
work. This disproportionately impacts women of color. Certainly
what’s going to happen here is, being forced to maintain a preg-
nancy and carry it to term, that was not something that they want-
ed to do, is going to result in further burdening that particular
family in terms of their economics and their opportunities, will fur-
ther put them into poverty, will increase the burden on the local—
on the Texas taxpayer, as well. As I said before, over half of the
births in Texas are to Medicaid patients, and women do get Med-
icaid when theyre pregnant, in our State, so very likely we would
see increased cost to the Medicaid program, as well.

Senator BLUMENTHAL. Thank you very much. Thank you, Mr.
Chairman.

Chair DURBIN. Thank you, Senator Blumenthal. Senator Hawley.

Senator HAWLEY. Thank you very much, Mr. Chairman. I have
to start by confessing a bit of confusion over today’s hearing, par-
ticularly the title, which links together Texas’s abortion ban and
the role of the shadow docket. What mystifies me about this is that
the emergency docket, the motions docket that we're talking about,
the so-called shadow docket—I thought the complaint about the
shadow docket—and, by the way, I clerked at the U.S. Supreme
Court. I remember well the motions docket and how it works and
the emergency aspect to it.

I thought the complaint and concern about that were the sum-
mary reversals and the orders that the Court supposedly issues
when they intervene in cases, when they grant emergency injunc-
tions without the benefit of full briefing, opinions, et cetera. In the
Texas case, the Court simply refused to act. They didn’t intervene.
The Court didn’t use a summary reversal. They didn’t insert them-
selves at all. They just let the normal course of the law proceed.

It’s a strange complaint about the shadow docket that the Court
didn’t do, in this case, what liberals wanted it to do. Didn’t reach
out to insert itself and issue an emergency order in the way that
the left wanted. Which brings me, I think, to what this hearing’s
really about. This hearing’s not really about that case at all. This
hearing is really about the Dobbs case, Mississippi case. Senator
Hirono did us the favor of reading from statements made by the
Mississippi attorney general, who is, by the way, a woman, regard-
ing that State’s position in the Dobbs case.

This is plainly an attempt to intimidate the U.S. Supreme Court
ahead of this case. Oral argument’s to be heard, I think, on the 1st
of December. Unfortunately, there’s a pattern of not only this Com-
mittee, but of Democrats in this body doing so. Just last year,
Chuck Schumer went to the steps of the Supreme Court and di-
rectly threatened Justices Gorsuch and Kavanaugh by name. He
called their names out and said, “You won’t know what’s hit you
if you don’t change direction.” Basically, if you don’t rule the way
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that we want you to rule. Of course, then he later came out in
favor of court packing.

Members of this Committee, Senator Whitehouse, filed a brief
with the Court in which he explicitly threatened the Court with re-
structuring, I believe was the term of choice, unless the Court
ruled the way he wanted them to rule. That’s what this hearing is
about. This hearing’s about threatening an institution of our Gov-
ernment to rule the way the extreme left of the Democrat party
wants it to rule.

I say extreme left advisedly, deliberately. Let’s talk for a second
about the bill that the House of Representatives, the U.S. House
of Representatives, just passed last Friday. This remarkable piece
of legislation would mandate partial-birth abortion across our coun-
try, all 50 States. Mandate it.

Partial-birth abortion. What am I talking about? Let’s just be ex-
plicit. This is from the Supreme Court of the United States, their
opinion in the Gonzales case, 2007, Gonzales v. Carhart. I quote,
“Dr. Haskell went in with the forceps and grabbed the baby’s legs
and pulled them down into the birth canal. Then he delivered the
baby’s body and the arms, everything but the head. Then the doc-
tor stuck the scissors into the back of his head, and the baby’s
arms jerked out. The doctor opened up the scissors, stuck a high-
powered suction tube into the opening, and sucked the baby’s
brains out,” end quote.

That—that—is what the House of Representatives just voted to
codify as the law of the land. That procedure. A procedure that is
favored by almost no Americans. A procedure that bipartisan ma-
jorities banned in 2003 in this body. And now the House Demo-
crats, and apparently all the Democrats in the Senate, want to
bring it back and mandate it nationwide, reflecting the moral sen-
sibility of the brutalist regime in North Korea.

This is the ethics of North Korea on display. Killing a child as
she is already out of the womb, for heaven’s sake. She’s already
mostly delivered. Sticking scissors into the back of her head and
sucking her brains out. That is a quote from the U.S. Supreme
Court. That is what is on offer. That is the platform of today’s
Democrat party in this body. It is absolutely extraordinary.

That’s what today’s hearing’s about. They want to intimidate the
Supreme Court of the United States to rule the way they want
them to rule. They want to enact the most radical, pro-death legis-
lation and agenda in our country’s history, the most radical assault
on fetal life, on unborn life—in the case of partial-birth abortion,
on life that is already—a baby that’s already delivered. They want
that to be the law of the land. They’re voting for it.

I look forward to voting on this in the U.S. Senate. We ought to
put every Senator on record in this body. We ought to vote on this
bill. Let’s vote. We ought to mark it up in this Committee. Let’s
do it. I want to know. The American people deserve to know which
Senators support the delivery and Kkilling of children, out of the
womb. Let’s find out. Let’s find out.

I urge this Committee to bring this legislation for markup. I urge
us to vote on it, and then we should vote on the floor. The Amer-
ican people should see what it is that today’s Democrat party is
proposing. I think they would be absolutely revolted and appalled,
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but it’s time, as they say, to call the question. Thank you, Mr.
Chairman.

Chair DURBIN. Senator Padilla.

Senator PADILLA. Thank you, Mr. Chair. Back to the item that
is before us. When it comes to accessing safe reproductive
healthcare, we’ve seen that a patchwork approach simply won’t
work. In fact, the trend that we’ve seen in healthcare more broadly
is to work toward more seamless comprehensive healthcare serv-
ices, not a patchwork, whether it’s physical health, whether it’s
mental health or anything else. Sadly, just as with the assault on
voting rights, it—we’re observing State legislatures across the
country resolutely focusing on overturning Roe v. Wade. With S.B.
8, Texas has effectively done just that.

No, we cannot rest in comfort, believing that Roe will continue
to serve as a barrier for State legislatures. Instead, we must ensure
that there is a statutory right for providers to provide abortion and
reproductive healthcare and that patients continue to receive that
care when they choose, free from unnecessary restrictions. Simply
put, this body must pass the Women’s Health Protection Act and
the EACH Act.

My first question, for Ms. Graves, Roe is theoretically still in
place, however, restrictions to care already exist in some States,
even while Roe stands. Leaving S.B. 8 aside, can you give us a few
other examples of the restrictions to abortion people face in States
that are hostile to abortion care?

Ms. GRAVES. There are several categories. You know, there are
other bans at different points in pregnancy that have been passed
in other States that have been consistently struck down because of
Roe. There have been delays. You know, waiting periods. Requiring
people to wait a certain number of days, so pushing access to abor-
tion care further into your pregnancy. There have been efforts to
shame people who are having an abortion. You know, medically in-
accurate, shame-based scripts that providers are required to read.

You know, and there are also things that have basically shut
down clinics, so that in much of the South, many, many people
have to drive hundreds and hundreds of miles, already, to access
care. All of that is on top of the fact that many people—if you are
covered by Medicaid, for example, the Hyde restrictions mean that
abortion care may be financially out of reach. You know, if you're
thinking about someone like me, who—you know, I frankly could
afford to leave my State. I'm thinking about, it’s day 29, and the
many, many people who wake up desperate today in Texas who are
wondering what options they have.

Senator PADILLA. Yes. Thank you. Just to sort of build on that,
a recent New York Times article highlighted one of the—Okla-
homa’s four clinics that now has Texas residents making up 66 per-
cent of their patients. I know we’ve touched, earlier in the hearing,
on what the impact of such an influx of patients can bring to—
whether it’s this clinic in Oklahoma or others surrounding Texas—
not only from a staffing concern for clinics, but it places an enor-
mous amount of stress, to your point, on residents of Texas who
can’t afford to travel that distance, when that distance is prohibi-
tive.
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For those women, carrying their pregnancies to term, while that
would not be their preference, that may be their only option. Can
you explain what the lifelong effects are of carrying an unwanted
pregnancy to term?

Ms. GRAVES. You know, I'm going to have to, I guess, put aside
some of just the human dignity pieces of that, right? Like your abil-
ity to control your body and determine for you—there is a piece
about that dignity that would carry for any woman of any means,
but for people who are especially low income and who already lack
consistent access to healthcare. The thing that worries me the most
is—are also maternal and infant mortality crisis, which is height-
ened in Texas. When you add on that what we know about people
and our ability to be able to be economically secure and to thrive,
I'm deeply worried about what is happening right now, today, and
about the copycat laws that are pass—that are going to come up
and likely will pass, as people have been inspired by Texas. We are
in both a public health emergency in this country and also a con-
stitutional crisis, and it keeps so many of us up at night.

Senator PADILLA. All right. If I may, Mr. Chair, I know my time
is up, but one additional legal question for Mr. Vladeck: Texas’s
S.B. 8 not only deputizes, it incentivizes private individuals to sue
abortion providers and anyone helping a person obtain an abortion
after 6 weeks of pregnancy. By shifting enforcement from State of-
ficials to private individuals, the State is attempting to evade legal
accountability and prevent the Federal courts from blocking this
unconstitutional ban. Can you talk more about how S.B. 8 was in-
tentionally designed to create such procedural traps?

Professor VLADECK. Sure. I mean, Senator, really briefly, because
I know that the time is short—there’s an en banc Fifth Circuit rul-
ing from 2001 that specifically opens the door to this by saying that
it’s not—State officers, the attorney general, the Governor, are not
proper parties in pre-enforcement suits if they’re not in charge of
enforcing. Senator, if I may, I actually think that really under-
scores why the conversation about S.B. 8 is about so much more
than abortion.

I mean, it is about abortion, and it is about so much more, be-
cause for all of the, you know, complaints by Members on the other
side about abortion, about the debate over abortion in this country,
which of course has people’s dander up, this precedent—a universe
in which Senator Cruz is comfortable with State legislatures cut-
ting off the enforcement of constitutional rights that are still on the
books—won’t end with abortion. A world in which our constitu-
tional rights are worth nothing more than the whims of 50 State
legislatures is not a Federal system, it’s not a system with the rule
of law, and, frankly, it’s not a system that is going to be sustain-
able in the long term. So——

Senator PADILLA. Thank you. Thank you, Mr. Chair.

Chair DURBIN. Thanks, Senator Padilla. I want to thank the wit-
nesses. I'd like to make a few comments very quickly, because
you've been very patient and waited through a lengthy hearing.

In response to Senator Hawley, Senator Blumenthal, who is the
lead sponsor on the Women’s Health Protection Act, confirmed that
the bill explicitly says it would not supersede the law on partial-
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birth abortions. Explicitly. The presentation by Senator Hawley
should be taken—considered in that light.

Second, I'd like to say a word about Senator Cotton’s question to
you, Representative Howard, about safe, legal, and rare. I think
what you said and what Senator Hirono said about how to reduce
the number of abortions in this country—there are several ways to
do it, I guess. One is to close down the abortion clinics, which
seems to be the goal in Texas. The other is to empower and help
women make the best decision in their lives by providing them
counseling and a medical home, and health insurance, and the fun-
damentals—and family planning.

You know, I have struggled—I respect those who have a different
point of view on the subject, but I have struggled with trying to un-
derstand this notion that eliminating or not providing family plan-
ning information is any hope of reducing the number of unwanted
pregnancies. Practical human experience tells us that’s not true.
We can—I can focus—I'll use the word “rare”—on doing it in a
positive way, rather than a negative way of shutting down the clin-
ics.

As I reflect on this hearing, it is interesting to me how little was
said about S.B. 8, how few really stood up and said, “Great idea.
I wish I'd have thought of it.” I think they basically understand
that this is a flawed and dangerous process. What dJustice
Sotomayor said—“flagrantly unconstitutional.” The word “facially
unconstitutional” has been used, too.

Justice Kagan said, when dissenting from the Court’s order in
the S.B. 8 case, “The majority’s decision is emblematic of too much
of this Court’s shadow docket decision-making, which every day be-
comes more unreasoned, inconsistent, and impossible to defend.” I
don’t know that any of us said anything more extreme than that.
She has really laid it on the line. Unreasoned, inconsistent, impos-
sible to defend. To raise this question is not to intimidate the Court
but to raise a fundamental question of Court procedure.

When I think of all the time I've spent and this Committee’s
spent with Supreme Court nominees, preparing to ask the ques-
tions, trying to envision what they might face on the Court and
get—have some clarity as to their position, this now becomes an
element. Are you going to let us know why you're making these de-
cisions? Is it going to be a motions docket that is kept in the shad-
ows? The way the Court is handling its shadow docket is opening
the door for ideologically driven legal schemes to rewrite the law.
It’s a five-alarm fire for due process.

Americans mourn the loss of Justice Ginsburg, in part because
she dedicated her life to equal justice, as well as judicial independ-
ence. Years before she passed, she wrote, “Judicial independence in
the U.S. strengthens ordered liberty, domestic tranquility, the rule
of law, and democratic ideas. It would be folly to squander this
priceless constitutional gift to placate the clamors of benighted po-
litical partisans.” Boy, she had a way with words. I believe we
share an obligation to protect and preserve this priceless constitu-
tional gift.

I'm going to ask unanimous consent—and since no one’s here to
object, I think I'm going to win—to enter a number of statements
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into the record from a wide variety of groups supporting the Demo-
cratic position.

The hearing record will remain open for one week, for statements
to be submitted.

Questions for the record may be submitted by Senators by 5 p.m.
on Wednesday, October 6. Watch for emails.

I want to thank the witnesses again, and the hearing stands ad-
journed.

[Whereupon, at 12:25 p.m., the hearing was adjourned.]

[Additional material submitted for the record follows.]
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Chairwoman of the Texas Women’s Health Caucus, on Texas’ Decade Long

Attack on Women’s Health and Family Planning Services

Dear Chairman Durbin, Ranking Member Grassley, and distinguished members of the Committee:

Thank you for the opportunity to testify today and share our story. I have been a member of the
Texas House of Representatives since 2006 and represent House District 48 in Austin. In addition,
I have had the honor to serve as the Chairwoman of the Texas House Women’s Health Caucus
(Caucus) since 2020. Formed in 2005, the TWHC is an official caucus of the Texas House of
Representatives and works to promote and defend women’s health. The Caucus is currently
composed of 52 Texas House members who work to ensure that all Texans have access to

affordable, quality women’s health services.

During the 87th Regular Session, the Texas Legislature endured many challenges. When we first
artived in Austin, the top priority was to address the COVID-19 pandemic. However, within weeks
of convening, our state was faced with the failure of our power grid during a historical winter
storm, resulting in hundreds of deaths. Amidst these real and pressing issues, Republican
leadership sought to divide the chamber in order to priotitize another unnecessary anti-abortion
restriction. Senate Bill 8 (SB8), otherwise known as the “6-Week Ban,” was passed in open
defiance of the Constitution and upended decades of judicial and legislative precedent. In the
weeks leading up to its final passage, I and my colleagues raised our concerns regarding the

extreme nature of the bill. We tried to work with our Republican counterparts to fix these issues,
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but we could not convince the majority to sway from party lines. At this point, our only recourse

is through federal action or a Supreme Court decision.

The Road to Senate Bill 8

Over the last decade, the members of our Caucus have been at the forefront of an unending
legislative fight to protect access to women’s health and reproductive services, including abortion
care. Republican lawmakers who have held the majority of legislative seats for decades have
enacted sweeping policy reforms in every aspect of state government, particularly within women’s
healthcare.! In 2011, the state reduced funding for family planning services from $111 million
dollars per year to $38 million dollars per year.? According to client-served data collected by the
Department of State Health Services, in 2012, the fiscal year following this $73.6 million funding
cut, clinics served 143,884 fewer Texans than they did in the previous fiscal year.? At the same
time these funding cuts were going into effect, the Texas Health and Human Services Commission
(HHSC) was in the process of renewing the state’s 1115 Demonstration Waiver for its Women’s
Health Program (WHP). In the state’s application, they included a provision which would ban any
provider who chooses to “perform or promote elective abortions or that choose to be affiliates of
entities that perform or promote elective abortions.”* This change in policy, which came to be
known as the “Affiliate Ban,” would define women’s health policy for years to come. The Ban
allowed the state to block access to certain health care providers for reasons unrelated to the
providers’ ability to deliver quality women’s health and family planning services.® The Centers for

Medicaid and Medicare Services (CMS) ultimately denied Texas’ request which prompted the

* Ward, Mike. “Texas Tea Party: The Birth and Evolution of a Movement.” Houston Chronicle, Houston Chronicle,
17 July 2017, https://www.houstonchronicle.com/news/houston-texas/honston/article/Texas-ica-party -the-birth-and-
cvolution-of-a-112927035 php.

2 Potter, Joseph E, and Kari White. “The College of Liberal Arts the University of Texas at Austin.” U7 College of
Liberal Arts: TxPEP, 27 Sept. 2021, https:/liberalarts.utexas.edu/txpep/op-eds/washington-post. php.

2 Potter, Joseph E. “The College of Liberal Arts the University of Texas at Austin” U7 College of Liberal Arts:
TxPEP, 27 Sept. 2021, https:/tiberalarts.utexas.cdn/txpep/op-eds/statesman. php.

4115, (a) Research and Demonstration Waiver, Texas Women's Health Program. Texas Health and Human Services
Commission, https://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-
Topics/Waivers/1115/downloads/tx/Womens-Health-Waiver/tx-womens-health-waiver-research-demo-waiver. pdf.
S Pogue, Stacey. Fxcluding Planned Parent Has Been Terrible For Texas Women. Center for Public Policy
Prioritics, Aug. 2017, hitps://everytexan.org/images/HW_2017_08_PlannedParenthoodExclusion. pdf.
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state’s exit from federal Family Planning programs and eventually led to the closure of more than

80 women’s health and family planning clinics across the state.’

In 2013, in response to the federal government’s decision, the state launched the Texas Women’s
Health Program (TWHP)- a fully state funded women’s health program with the affiliate ban in
place and without any additional federal dollars.” At the height of the program, TWHP served
176,577 Texans.® It operated for two years before the Sunset Advisory Commission recommended
the state dissolve the program and combine it with other existing family planning programs.
Overall, in the first three years of the implementation of the Affiliate Ban and a fully state-funded
program, the number of clients served by TWHP declined by 14.7 percent. In addition, between
2012 and 2016, 15 percent of adult women in Texas reported that they did not see a doctor during
the previous 12 months due to cost.” The 85th Legislature approved the consolidation of women’s
health programs and directed HHSC to use $50 million to create a women’s health program with
the purpose of increasing access to women’s health and family planning services.’® In July 2016,
HHSC launched the final version of its women’s health program--Healthy Texas Women (HTW).
Within months of the program’s launch, it was clear HTW was not prepared to meet the needs of
Texans. The program’s provider capacity was substantially lower than it was under the WHP and
served 35,577 fewer clients than TWHP did in 2015.'! In fact, HTW only recently reached the
same level of clients that the WHP served in 2011. Over the years, HTW has struggled to meet the
healthcare needs of Texas, and Texas leadership has refused to do anything to enact legislation to

change these circumstances. Each year, instead of allocating state dollars to increase women’s

8 Kari White, Kristine Hopkins, Abigail R. A. Aiken, Amanda Stevensorn, Celia Hubert, Daniel Grossman, and
Joscph E. Potter, 2015:

The Impact of Reproductive Health Legislation on Family Planning Clinic Services in Texas

American Journal of Public Health 105, 851_858, hitps:/doi.org/10.2105/AJPH.2014.302513

Final Report of the Texas Women's Health Program: Fiscal Year 2015 Savings and Performance. Texas Health
and Homan Services, Mar. 2017, https://www.hhs.texas. gov/sites/dcfault/files/documents/laws-regulations/reports-
presentations/2017/former-tx-womens-health-program-fy2015-savings-performance.pdf.

8 Final Report of the Texas Women's Health Program: Fiscal Year 2015 Savings and Performance . Texas Health
and Human Services, Mar. 2017, https:/Avww.hhs.texas. gov/sites/defanlt/files/documents/laws-regulations/reports-
presentations/2017/former-tx-womens-health-program-fy2015-savings-performance. pdf.

9 Overview of Women's Health Program. Legislative Budget Board Staff Report, Apr. 2019,
hitps://www.Ibb.state.tx.us/Documents/Publications/Staff_Report/2019/5098 WomensHealthPrograins.pdf.

0 General Appropriations Act, HB 1, 2015

! Evans, Marissa. “Texas Works to Market Health Program Without Planned Parenthood.” The Texas Tribune, The
Texas Tribune, 5 May 2017. https://www.texastribune.org/2017/05/05/healthy -texas-women-program-billboards-
arc-not-cnoughy/.
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health funding to ensure more Texans have access to the care they need, Republican leadership
has allocated millions of dollars to the Alternatives to Abortion Program (A2A). The A2A program
is made up of crisis pregnancy centers who do not provide any healthcare services to pregnant
people.’? Instead, the program is best known for its misguided informational pamphlets and its
ability to elude public accountability measures. Every year, women’s health providers ask for an
increase in funding and each time they are told there is simply not enough in the budget. The
evidence is clear - the state’s cut to women’s health funding, in conjunction with the
implementation of the Affiliate Ban, led to a reduction in women’s health and family planning
clinics which in turn led to a decline in the number of Texans receiving reproductive health

services.

In order to fully understand that state of women’s health services in Texas, it is also important to
understand the onslaught of anti-abortion policy changes that were being enacted in tandem with
the changes metioned above. In 2011, the same year as the funding cuts, the state passed House
Bill 15, otherwise known as the “Sonogram Law,” which requires a physician to perform a
sonogram not more than 72 hours and not less than 24 hours before the abortion and before any
sedative or anesthesia is administered.’® The law is a coercive attempt to dissuade a pregnant
person from choosing to have an abortion by requiring a doctor to display the sonogram, make the
fetal cardiac activity audible, and give a verbal explanation of the result of the sonogram to the
pregnant person. Two years later in 2013, the Republican leadership passed an omnibus abortion
bill, House Bill 2 (HB2), which imposed several new and unnecessary restrictions on abortion
care. Among other requirements, HB2 required doctors to have admitting privileges at a hospital
within 30 miles of the abortion facility; restricted access to medication abortion by forcing
physicians to follow a state-mandated protocol rather than current, evidence-based protocols; and
required abortion facilities to meet the standards of ambulatory surgical centers regardliess of the
procedures offered at the clinic. In addition, HB2 banned abortions after 20 weeks post-fertilization

unless a patient is at risk of death or the fetus has a severe fetal abnormality. Upon passage of HB2,

"2 Astudillo, Carla, and Shannon Najmabadi. “An Auti-Abortion Program Will Receive $100 Million in the next
Texas Budget, but There's Little Data on What's Being Done with the Money.” The Texas Tribune, The Texas
Tribune, 8 June 2021, hitps://www.texastribune.org/2021/06/08/texas-abortion-budget/.

3 Miller, Sid. HB 15, 82nd Regular Session, 7exas Legistature Online - 82(R) Text for HB 13,
htips://capitol.texas.gov/billlookup/Text.aspx7LegSess=82R&Bill=HB15.
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reproductive rights groups challenged various provisions of HB 2 in Whole Woman'’s Health v
Hellerstedt'* Eventually, the case made its way to the Supreme Court, where the admitting
privileges and ambulatory surgical center requirements were deemed unconstitutional. Since 2015,
Texas Republicans have passed an additional six pieces of legislation intended to stigmatize
abortion care, pressure physicians into choosing to not perform the procedure, and, above all, erode
a person’s Constitutional right to access abortion, free from government interference. The
restrictions include creating additional barriers for minors seeking abortion care and banning
insurance companies from covering the procedure in their comprehensive health insurance plans,
thus requiring people to purchase separate coverage for abortion care.’> This year, the Texas
Legisalture enacted further restrictions that will drastically reduce access to medication abortions
- Senate Bill 4. SB 4, among other things, prohibits medication abortion beyond 49 days, or 7
weeks gestation, and requires unrealistic reporting requirements for physicians. SB4 also punishes
the prescribing physician with a state jail felony if they violate the law. Finally, just a few weeks
before SB8 went into effect, the 5th Circuit Court of Appeals became the first federal court in the
U.S. to uphold a ban on the standard method of abortion after about 15 weeks of pregnancy (known
as D&FE) '

Each of these restrictions has only made accessing abortion care more difficult and dangerous to
obtain, especially for the most vulnerable.!” This is despite the fact that, according to data provided
by HHSC, abortions continue to be among the safest procedures in Texas. Texas has only had one
death arise from a complication due to abortion in the 13 years it has been collecting data.'® In
2013, the Texas Legislature created the Maternal Mortality and Morbidity Review Committee
(MMRC) within the Texas Department of State Health Services (DSHS) to study and provide
recommendations regarding the high rate of maternal mortality amongst Texas mothers. Since

then, the MMRC has provided the Legislature with a biennial report detailing the barriers facing

14 *"Whole Woman’s Health v. Hellerstedt." Oyez, www.oyez.org/cases/2015/15-274. Accessed 26 Sep. 2021.

15 «A Recent History of Restrictive Abortion Laws in Texas.” ACLU of Texas, ACLU of Texas, 20 Sept. 2021,
https://www.aclutx.org/en/recent-history-restrictive-abortion-laws-texas.

18 5th Circuit Court of Appeals. Whole Women's Health v Paxton. 18 Aug. 2021.

7 Norwood, Candice. “Texas Law's Use of Surveiltance Could Further Harm People of Color.” The 19th, The 19th,
14 Sept. 2021, https://19thnews.org/2021/09/texas-abortion-law-people-of-color/.

18 “TTOP Statistics.” Texas Health and Human Services, https://www.hhs.texas.gov/about-hhs/records-
statistics/data-statistics/itop-statistics.
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pregnant people, the contributing factors to maternal mortality, and a list of policy
recommendations intended to address their findings. Their most recent report indicated that in
2013 nearly 40% of the deaths they reviewed were pregnancy-related and 43 percent were
pregnancy-associated but not related.'® Of the pregnancy-related deaths, 31 percent were among
Non-Hispanic Black women and 26 percent among Hispanic women. Whereas, that same year,
only 11 percent of live births were among Non-Hispanic Black women and 48 percent were among
Hispanic women. Unfortunately, this disparity is not new or surprising data in Texas because a
common theme across reports and recommendations is the need to address health inequalities and
disparities amongst communities of Black, Indigenous, and people of color (BIPOC) by increasing
access to quality health education and services. While the Legislature has made some progress to
address this critical issue, not nearly enough has been done to solve the problem and the situation

has arguably been made worse by restricting access to quality women’s health providers.

Senate Bill 8

In the years {eading up to the passage of SB8, Texas Republicans have worked methodically to
reduce access to reproductive health care throughout the state, including abortion care. We can
confidently predict the number of unwanted pregnancies in the state will only increase causing a
ripple effect throughout society and the state. And as we saw in the wake of HB2, there is a real
fear that abortion clinics will close for good. As a result of the past anti-abortion pieces of
legislation, the number of abortion clinics in the state has declined from 41 to 22 since 2011.2°
Within days of the bill’s implementation, three of the four Planned Parenthood clinics in San
Antonio, one of our state’s largest cities, have decided to stop providing abortion care for the time
being.?! This is rapidly becoming the story across Texas as more and more providers choose to

stop performing abortions all together because the penalties in SB8 are more severe than anything

'® Maternal Mortality and Morbidity Review Comunittee, 2020, Texas Maternal Mortality and Morbidity Review
Committee and Department of State Health Services Joint Biennial Report,

https://www.dshs texas, gov/legislative/2020-Reports/DSHS-MMMRC-2020.pdf. Accessed 29 Sept. 2021.

20 Hurley, Lawrence. “Impact of Texas Clinic Law at Issuc in Abortion Case before Supreme Court.” Reuters,
Thomson Reuters, 1 Mar. 2016, https://www.reuters.com/article/us-usa-court-abortion/impact-of-texas-clinic-law-
at-issue-in-abortion-case-before-supreme-court-idUSK CNOW3 5H5.

21 Bohra, Neelam. “Fearful of Being Sued under New Law, Three of Four San Antonio Abortion Facilities Stop
Offering the Procedure.” The Texas Tribune, The Texas Tribune, 7 Sept. 2021,
https://www.texastribune.org/2021/09/07/texas-abortion-law-san-antonio/.
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we have ever seen. The bill not only bans abortions after six weeks gestation, but it also empowers
anti-abortion vigilantes to abuse our judicial system for their own personal gain. The private cause
of action allows anyone, from anywhere, to come into our state and sue anyone who aids or abets,
or intends to aid or abet, in the performance of an abortion after any embryonic cardiac activity is
detected. If the plaintift is successful, the law guarantees them a minimum of $10,000 in damages
in addition to attorney’s fees. At its core, the private cause of action is a deviant scheme to avoid
judicial review and circumvent the system of governance our Founding Fathers created. In this
way, SB8 is more than just another anti-abortion piece of legislation - it threatens the fabric of our
nation by challenging our judicial system, our democracy, and our Constitution. After ten years of
court battles, the anti-abortion movement has finally found a piece of legislation which avoids the
normal avenues for government intervention. The 6-week Ban is unlike anything I have ever seen

and must not be allowed to become the new normal in the United States.

SB8 has been the law of the land in Texas for less than a month, and it has already caused
irreversible damage and harm in the lives of countless people. On August 31, Whole Women'’s
Health in Fort Worth performed 67 abortion procedures in 17 hours.?* From the moment they
opened their doors at 7 am, their lobby was full of Texans hoping to exercise their right to have an
abortion before SB8’s deadline. Even before SB8 went into effect, every patient accessing abortion
care was required to have an ultrasound, even if it was not medically necessary; be given
medically-inaccurate misinformation about supposed “risks” associated with abortion; and wait 24
hours before they could have their procedure. Only after completing all of these steps, none of
which convey any medical benefit, would the state of Texas allow them to have an abortion. But
now, for those patients who are past the 6-week mark and arrive at the clinic for their first
appointment, the outcome is very different. For some Texans, arriving even the day before the law
went into effect was already too late. The 19th News shared the story of a Texan who arrived at
the clinic on August 31 for her first appointment hoping she would be able to receive an abortion.
The young woman, already a mother of three, was set to begin a five-year prison sentence later
that week and did not want to give birth in jail. However, when she arrived at the clinic for the

first appointment she was found to be 12 weeks pregnant. Despite being well within the

22 Carrazana, Chabella. “67 Abortions in 17 Hours: Inside a Texas Clinic's Race to Beat New Six-Weck Abortion
Ban.” The 19th, The 19th, 2 Sept. 2021, htips://19thnews.org/2021/09/abortion-texas-whole-wonans-clinic/.
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Constitutional limit for abortion, the clinic had to turn her away because she would be too far along
to get the procedure on September 1, which would have been the soonest she could have had the
abortion due to the mandatory 24 hour waiting period. Upon hearing the news, the woman broke
down in tears and begged the clinic to give her care. She was desperate and facing the possibility
of carrying a child to term while incarcerated. Another clinic shared the story of a Texas woman
who went to her first appointment on August 31 at which time there wasn’t a heartbeat detected
on the state mandated sonogram > However, 24 hours later, on September 1, she arrived for her
second appointment to actually have the procedure and her physician performed the second
sonogram to verify there wasn’t any cardiac motion, and to her horror there was an audible
‘whoosh whoosh” sound coming from the machine. At only five weeks, she was too late to receive
an abortion under the provisions of SB8. She was devastated. She already had a child at home and
knew that bringing another child into their lives threatened her family’s newfound financial
security. In both of these situations, having an abortion was the right decision for the mother’s life
and her family’s well being, but arbitrary and unnecessary government interference have denied

them the ability to make that decision for themselves and their families.

If a person wants to terminate their pregnancy after the Texas deadline has passed, they must find
other ways to do so. For nearly 80% of Texans seeking an abortion, accessing abortion out of state
is the best option, even though it may take a drive of six to twelve hours each way to reach the
closest clinics.®* And neighboring states still have their own restrictions. Oklahoma, for example,
has a required 72-hour waiting period between the first visit and the procedure. Even still,
providers in Oklahoma and New Mexico have reported an exponential increase in the number of
Texas patients receiving care at their clinics in just the four weeks that SB8 has been in effect.
Trust Women Clinic in Oklahoma had 11 Texas patients in August; as of this week they have seen
well over 100 since September 1.%° Planned Parenthood Rocky Mountains in New Mexico has

seen, and scheduled, more than triple the number of Texas patients they saw before the law went

2 Tavermise, Sabrina. “With Abortion Largely Banned in Texas, an Oklahoma Clinic Is Inundated.” The New York
Times, The New York Times, 26 Sept. 2021, https://www.nytimes.com/2021/09/26/us/oklahoma-abortion. html.

24 White, Kari, et al. “The College of Liberal Arts the University of Texas at Austin” U7 College of Liberal Arts:
TxPEP, July 2021, https:/liberalarts.utexas.edu/txpep/research-briefs/senate-bill-8.php.

25 Tavemise, Sabrina. “With Abortion Largely Banned in Texas, an Oklahoma Clinic Ts Inundated.” The New York
Times, The New York Times, 26 Sept. 2021, https://www.nytimes.com/202 1/09/26/us/oklahoma-abortion. html.
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into effect.”® For some Texans, traveling out of state is simply not an option. Between the costs of
transportation, lodging, child care, and the risks to their jobs if they don’t have paid family leave,
Texans with low incomes are left without options.*’” Tmmigrants, people with disabilities, and

young people struggle with multiple barriers that do not allow them to seek care out of state.

SB8 does not only negatively impact Texans seeking abortion care; this bill has reverberated
throughout the medical community. During the 87th Regular Session, physician’s groups such as
the American College of Obstetricians and Gynecologists openly and adamantly opposed this bill.
ACOG stated, “As ob/gyns, we take pride in the care we provide women in the most difficult of
times and support the provision of unbiased counseling for informed consent for medical
procedures. However, SB8 does not provide this. SB8 is an unnecessary intrusion in the physician-~
patient relationship and compromises compassionate conversations between doctors and
patients. 2% This bill forces physicians to make an impossible decision - choose to do what is in
the best interest of their patient or risk being sued for tens of thousands of dollars. In just a few
short weeks, every legislative office, including my own, has heard the outrage of the medical
community. By opening them up to civil and criminal penalties, Texas doctors feel as though the
Legislature has abandoned them. Recently, Dr. Charles Brown, a local doctor and professor at the
University of Texas Southwestern School of Medicine, recounted to me the issues he and other
medical school professionals are facing in regard to this bill. He stated that SB8 has called into
question their ability to teach medicine accurately and according to best practices. He said many
are still unclear as to what they can do to advise students within the confines of the law when it
comes to situations in which the life of the mother is not in imminent danger, but carrying the
pregnancy to term is not their best option. He stated that many in this kind of situation are left

without treatment options and feel as though they are “waiting for women to die.”

6 Nottrmott@sfnewmexican.com, Robert, and Jim Weber/The New Mexican. “New Mexico Abortion Clinics See
Influx from Texas.” Santa Fe New Mexican, 19 Sept. 2021,
https://www.santafenewmexican.com/news/local_news/new-mexico-abortion-clinics-see-influx-from-
texas/article_68el14a6-14be-11ec-9060-6bf8aaale8ce. html.

27 Supreme Court of the United States. Thomas E. Dobbs, State Health Officer of the Mississippi Department of
Health v. Jackson Women's Health Organization.

28 Dunn, Tony. “Texas-ACOG Opposes HB 1515 by Representative Slawson and SB 8 by Senator Hughes.” The
American College of Obstetricians and Gynecologists. Accessed 27 Sept. 2021,
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Conclusion

Texas has methodically and incrementally imposed more and more barriers to accessing abortions,
culminating in the passage of SB8, a de facto ban on abortion, enforced by private citizens without
standing. Texans are now being denied their constitutional right to abortion healthcare without
judicial protection. The repercussions to women’s health, freedom over one’s own body and
destiny, as well as to constitutional protections will have far-reaching impacts. We may not agree
on the issue of abortion, but certainly we can agree the state should not be trying to enforce
healthcare regulations by inviting out of state activists to use our court system to harass doctors
and other healthcare providers in Texas. The Senate must protect abortion access and pass the
Women’s Health Protection Act. This right, as others, should not be subject to state boundaries

but, rather, should be guaranteed for all Americans.
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Testimony of Edmund G. LaCour Jr.
Solicitor General of Alabama
Hearing before the United States Senate Committee on the Judiciary
“Texas’s Unconstitutional Abortion Ban and the Role of the Shadow Docket”
September 29, 2021

Mr. Chairman, Ranking Member Grassley, and distinguished metnbers of this Committee,
thank you for inviting me to testify about the U.S. Supreme Court’s emergency
proceedings. I am honored to be here.

My name is Edmund LaCour, and [ am the Solicitor General of Alabama. In that capacity,
I litigate before federal and state courts on behalf of the State. Many of our cases involve
time-sensitive matters and requests for emergency relief made either by the State or by our
opponents. And many of these cases have gone before the Supreme Court. I thus have
firsthand experience with the High Court’s non-merits docket and, in particular, its
emergency proceedings.

In my short time before you this morning, [ would like to make three points. First, the term
“shadow docket,” while evocative, is inapt, concealing more than it reveals. Second, the
Court’s decisions in emergency proceedings—though often offering less guidance for non-
parties than most merits opinions—typically serve the parties well given the difficulties
inherent in emergencies. And third, the recent emergency-docket decisions from the
Supreme Court that have garnered attention from the Committee are less remarkable than
some have suggested. Most notably, the Court’s recent decision in the Texas S.B. §
litigation to deny the plaintiffs’ request for an injunction was an entirely ordinary ruling.
After all, one thing most everyone agrees on about S.B. 8 is that it raises unprecedented
and difficult jurisdictional questions. It thus would have been extraordinary had the Court
granted an injunction against the defendants in Whole Woman’s Health v. Jackson when it
was entirely unclear whether it even had authority to act.

* * *

Turning first to the term “shadow docket.” As the Committee is aware, this phrase was
coined by law professor Will Baude in a 2015 paper. Professor Baude used the term to refer
to the Supreme Court’s non-merits decisions. To be clear, the Court makes thousands of
these decisions every single term; the non-merits cases Professor Baude focused on in his
paper, however, were those that altered decisions below, and the majority of the paper
focused on the Court’s evolving summary-reversal jurisprudence. Current conversation

" T am very grateful to Alabama Deputy Solicitor General Thomas Wilson for assisting me in
preparing this testimony. Any errors are mine.
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about the so-called “shadow docket” has further narrowed in scope to refer almost entirely
to the Court’s emergency proceedings.

But emergency proceedings hardly warrant such a nefarious moniker; they are a critical
piece of any court’s business. Congress recognized as much, so it provided federal courts
with the ability to do something about the emergencies they would unavoidably face. In
the late-eighteenth century, Congress authorized individual Justices or the entire Supreme
Court to issue injunctions pending appeal. Congress has also provided emergency-relief
powers to the federal courts of appeal and district courts. And state legislatures too have
provided their courts with similar powers.

Far from lurking in the shadows, the Supreme Court’s entire docket is freely searchable
online, and the Court’s emergency proceedings usually provide enough time for litigants
in non-merits cases to respond and for amici to be heard. By contrast, many district courts
simply rule on emergencies from the bench, without any transcript or online access, while
offering only a one- or two-line decision. But most importantly, the Supreme Court, like
all courts, sometimes faces drastic circumstances demanding relief on an expedited basis.
When the Court faces an emergency concerning the fundamental rights of one (or
thousands) of people and mere days (or hours) to act, it is often understandable that its
decision is not accompanied by a lengthy opinion.

Which brings me to my second point: based on my experience litigating emergency
proceedings before the Supreme Court, it is my view that the process generally works well
for litigants in emergency situations. A pair of Alabama’s recent cases itlustrates the point.
The first case, People First of Alabama v. Merrill, required the State to seek emergency
relief when federal courts twice changed Alabama voting laws while absentee ballots were
already being cast and we were just weeks away from elections—first the 2020 primary
and then later the general election. Amidst the pandemic, the State broadly expanded
absentee voting, but the safeguards that had previously applied to absentee voting
continued to apply: a voter needed to submit a photo ID with her absentee ballot
application, and she needed either two witnesses or a notary to witness her sign a voter
affidavit. Weeks into absentee voting and shortly before the primary election, a federal
district court preliminarily enjoined these measures and also ordered that curbside voting
be allowed for the first time in State history. A few months later, the court entered a similar
permanent injunction weeks before the general election. The Eleventh Circuit denied
Alabama’s application to stay the preliminary injunction and, when the permanent
injunction issued, partially denied Alabama’s request for a stay. But both times, the
Supreme Court ultimately vindicated Alabama and reinstated the State’s election
requirements.

The briefing that followed each district-court decision moved quickly, working through the
Eleventh Circuit and receiving a decision from the Supreme Court in less than a month.
The Court’s orders were perfunctory, which, as critics have noted, is not uncommon for
non-merits decisions. But while more analysis would have been welcome, and perhaps
helpful for other States facing similar challenges, it was unnecessary to resolve the State’s
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emergency. The Supreme Court’s decisions in People First followed from the Court’s 2006
decision, Purcell v. Gonzalez, which advised that courts should exercise caution before
changing voting rules on the eve of an election, lest the court create confusion among voters
and do more harm than good. Considering that the district court had altered Alabama’s
votirg laws after voting had already begun, potential for confusion was clear, and the
Court’s emergency proceedings operated as they should have.

Another case the State litigated earlier this year further illustrates the emergency docket’s
role. In Dunn v. Smith, a death-row inmate, Willie Smith, asserted that the State’s execution
safety protocol violated his religious liberty rights under the Religious Land Use and
Institutionalized Persons Act because the protocol did not allow for his pastor to
accompany him into the execution chamber during Smith’s execution. Alabama and the
district court disagreed with Smith. But twenty-four hours before his scheduled execution,
a divided Eleventh Circuit panel granted Smith an injunction. The State filed an emergency
application with the Supreme Court, seeking to stay the Eleventh Circuit’s decision.

We were able to brief our arguments and submit to the Court the crucial information it
needed to issue a thoughtful ruling given the emergency posture of the case. While I think
we presented a strong case, a majority of the Justices rejected it. But I hardly view that as
an indictment of emergency proceedings themselves. And while a lengthy majority opinion
would have been helpful to Alabama and other States trying to satisfy RLUIPA’s
requirements in the execution context, we could hardly have expected such a writing in
less than a day. In any event, the stay made clear that the State would either need to alter
its execution protocol or delay Smith’s execution while pressing on through the normal
appellate process. And a thoughtful opinion from Justice Kagan that issued with the Court’s
order improved the State’s understanding of the burdens it would likely need to satisfy
going forward. Many of the Supreme Court’s emergency-docket decisions fit this mold.

Finally, a few words about the emergency-docket rulings that spurred this hearing. The
hearing announcement highlighted three recent decisions that purportedly constituted
“abuse” of the Supreme Court’s emergency docket. First, the Court’s decision not to stay
a district-court order rejecting the Biden Administration’s decision to repeal President
Trump’s Migrant Protection Protocols, or “MPP”; second, the Court’s decision to vacate a
stay of the CDC’s second COVID-19 eviction moratoriuin after a district court had held
that moratorium (and its predecessor) to be unlawful; and third, the Supreme Court’s
decision not to stay Texas’s recently enacted S.B. 8. None of these decisions was
extraordinary, and each could have been predicted based on recent precedent.

First, the Court’s decision not to stay a lower court’s enjoinment of the Biden
Administration’s MPP repeal was consistent with very recent Supreme Court precedent.
When the Trump Administration tried to repeal DACA, the Supreme Court, in DHS v.
Regents, ultimately determined that the Administration’s action was arbitrary and
capricious based in part on a failure to adequately consider important reliance interests
implicated by the repeal. When the Biden Administration tried to repeal MPP, the district
court repeatedly cited Regents and ultimately concluded that the Administration’s decision

3
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to rescind its predecessor’s policy suffered tflaws similar to those that doomed the Trump
Administration’s attempt to repeal DACA. The Supreme Court’s decision not to stay a
lower court order applying recent Supreme Court precedent was unsurprising.

And the Court’s most recent eviction-moratorium decision was even less surprising. A
district court had previously held the first moratorium unlawful, but had stayed its order
pending appeal. When property owners asked the Supreme Court to vacate that stay, the
Court by a 5-4 vote declined. Justice Kavanaugh concurred on the ground that the
moratorium would soon expire, but cautioned that the moratorium “exceeded [the CDC’s]
existing statutory authority” and should not be renewed absent congressional approval.
Congress, in turn, declined this invitation to legislate. That left President Biden to decide
whether to order a new moratorium that he himself admitted would likely be deemed
unlawful. When he pushed forward, the district court that had held the initial moratorium
unlawful reached the same conclusion about its replacement. The district court stayed its
judgment, but when the Supreme Court confronted the question whether the new
moratorium should remain in effect during a new round of appeals, the Court did just what
Justice Kavanaugh had explained it would, vacating the district court’s stay so that the
district court’s judgment against the moratorium would take effect. The decision surprised
no one.

Now for S.B. 8. As every legal commentator has observed, this law is novel in its design
and application. Chief Justice Roberts, joined by Justices Breyer and Kagan, stated that the
law was “not only unusual, but unprecedented.” And its unusual design creates serious
questions about how a federal court may obtain jurisdiction to review and potentially enjoin
it. This thorny issue of what it means for a federal court to exercise its constitutional
authority was sparsely briefed at the time Whole Woman's Health v. Jackson reached the
Supreme Court. Indeed, as Justice Kagan explained, the Court received virtually no
“guidance from the Court of Appeals,” and “reviewed only the most cursory party
submissions, and then only hastily.”

Everyone agrees that the law presents a jurisdictional question the Supreme Court has never
addressed. Based on the thin record Justice Kagan described, overturning the law would
have constituted an extraordinary use—and likely an unprecedented expansion—of
judicial power. The Court was faced with the decision to either exercise jurisdiction where
it may not have had any or allow the fate of the state law to work its way through other
state or federal proceedings where a court’s authority to act would likely be far clearer. The
Supreme Court’s decision to take the latter path was consistent with its emergency-docket
jurisprudence and with the way we generally expect federal courts to act.

* * *
In closing, the emergency docket provides an important release valve for litigants when the

Court determines that relief is clearly warranted in drastic circumstances. And recent
emergency-docket decisions that sparked this hearing are largely consistent with Court
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precedent and have been largely predictable. There is little shadowy about the Supreme
Court’s emergency docket.

Thank you again for the opportunity to offer testimony on this important and often
misunderstood subject. I hope that what I have offered is useful, and 1 am happy to answer
any questions members of the Committee may have for me.
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“Jurisdiction and the Supreme Court’s Orders Docket”
U.S. Senate Committee on the Judiciary
September 29, 2021

Testimony of Jennifer L. Mascott
Assistant Professor of Law & Co-Executive Director of the C. Boyden Gray Center for the
Study of the Administrative State, George Mason University’s Antonin Scalia Law School

Dear Chairman Durbin, Ranking Member Grassley, and Members of the Subcommittee,

Thank you for the invitation to appear today to testify regarding Supreme Court
jurisdiction and resolution of matters on the Court’s orders docket. Iteach and write in the
areas of constitutional law and interpretation, administrative law, federal courts, and the
separation of powers. Previously I served as a Deputy Assistant Attorney General in the
Office of Legal Counsel and as an Associate Deputy Attorney General within the U.S.
Department of Justice.

My testimony will address the procedural and jurisdictional challenges related to the
Supreme Court’s recent consideration of an emergency motion regarding the Texas heartbeat
legislation and trends related to Supreme Court resolution of applications for orders on its
non-merits docket. Due to the Committee’s expressed interest in discussion of the Court’s
role in review of the Texas Heartbeat Act, my testimony will focus on the Court’s decision not
to grant an affirmative injunction pending appeal, thus preserving the pre-litigation status
quo under state law.

The Supreme Court’s September 1, 2021, decision not to issue an emergency order
enjoining application of the Texas Heartbeat Act was consistent with longstanding federal
jurisdictional doctrines related to threshold questions of standing, state sovereign immunity,
and the scope of relief available in the challenge brought before the Court. In light of these
numerous complex and thorny issues, and the lack of a present concrete dispute involving the
defendants in the litigation, it would have been extraordinary for the Court to grant an order
on the merits of the challenged state legislation.: The Court’s decision not to intervene
maintained the pre-litigation status quo and the stays of district court litigation pending
appeal issued by both of the lower courts to rule in the case.?

Some court observers and scholars have expressed concern with the recent pace of the
Supreme Court’s issuance of orders, outside the typical merits briefing process, that stay or
vacate lower court orders granting relief from challenged laws or policies. But, critically, such

t See, e.g., California v. Texas, 593 U.S.
U.S. 123, 163 (1908).

2 The district court stay applied only to the state defendants and not to the private citizen defendant. See
Order, Whole Woman’s Health v. Jackson, slip op. at 2 (W.D. Tex. Aug. 27, 2021); Order, Whole Woman’s
Health v. Jackson, slip op. at 2 (5th Cir. Aug. 27, 2021) (per curiam) (“Fifth Circuit Order”). The Fifth Circuit
subsequently issued a temporary administrative stay of the district court proceedings. See Fifth Circuit Order at
2.

____(2021) (Breyer, J.) (slip op., at 8); Ex parte Young, 209

—
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an order was not issued here—indeed, it was the abortion providers who asked the Supreme
Court to grant extraordinary relief. The Court declined to do so. Unlike in past cases where
the federal government sought relief from lower court orders invalidating its policies, there
were serious jurisdictional questions here whether abortion providers could obtain effective
injunctive relief from the Texas law’s private civil remedy merely by suing one private party,
one state court clerk, and one state court judge who allegedly might bring and adjudicate
future suits under the Texas law (in addition to the several state defendants who lack any role
in enforcing the Texas statute). More generally, the arguably increased rate of Supreme Court
orders on the emergency docket is due in large part to actions taken outside the control of the
Court but impacting its docket, such as the increase in federal district court nationwide
injunctions and state executive actions during the pandemic health emergency to address the
crisis outside the ordinary legislative policymaking process.s

On May 19, 2021, the Texas state legislature and governor enacted the Texas Heartbeat
Act. Close to two months later, on July 13, petitioners filed a complaint challenging the
constitutionality of the measure under the Fourteenth Amendment. More than three weeks
after that, petitioners filed a motion on August 7 for an emergency injunction to halt
operation of the law. This motion thus came within several weeks of the effective date of the
legislation on September 1. The heartbeat legislation restricts abortion once a fetal heartbeat
is discovered, subject to an exception for the life of the mother, but prohibits state
government officials from enforcing its provisions. Instead the state statute authorizes
private citizens to bring civil actions against individuals such as practitioners and health
insurers who either violate the post-heartbeat prohibition or take action facilitating
prohibited abortions. Civil liability attaches for violations of the bill by individuals who
perform or induce abortion or “aid or abet[]” those actions. Women seeking abortions are not
subject to potential penalties or prosecution under the bill.

At the time of the filing of the litigation, the Texas bill had not yet become operational.
Plaintiffs (and subsequent petitioners in the Supreme Court) brought their complaint against
one state court judge, a county judicial clerk, a private activist, and various state executive
officials such as the Texas Attorney General. None of these defendant state officials have
authority under the terms of the state legislation to bring an action to enforce it. And the
private defendant indicated by affidavit that he had no intention of bringing civil action to
enforce the state law. As for the judicial officers, the county clerk’s sole role is to docket any
action brought for adjudication without regard to the underlying merits, and the state court
judge’s sole role is to neutrally adjudicate any such action.

Within the three-branch federal constitutional structure, Article III of the Constitution
authorizes creation of a federal judiciary to resolve cases and controversies against particular
parties.4 The drafters and ratifiers of the Constitution rejected proposals for creation of a

3 8ee, e.g., Dep’t of Homeland Security v. New York, 589 U.S. ___ {2020); Tandon v. Newsom, 593 U.S. ___
(2021).

4U.S. CONST. art. IT1, section 2, clause 1 (“The judicial Power shall extend to all Cases, in Law and Equity,
arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under

2

their Authority . . . . [and] to Controversies . .. .").
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general council of revision to review constitutional and legal questions in the abstract.5
Consequently the Court has repeatedly reaffirmed, over the course of hundreds of years, its
lack of jurisdiction to issue advisory opinions generally reviewing legislation or providing
legal guidance outside the context of resolution of concrete disputes involving specific
parties.®

In Whole Woman'’s Health v. Jackson, petitioners requested relief against state
officials with no responsibilities or authority under the Texas heartbeat law to bring the
private actions forming the core enforcement mechanism of the statute. Therefore, it is
unclear how any judicial decision issuing an order or injunction against those officials in this
litigation would have interrupted the general operation of the Texas law or addressed the
harm alleged by petitioners. That is especially so given that no decision had yet been issued
to certity a defendant class, such that any order issued by the Supreme Court would not have
applied to the overwhelming majority of state court judges and clerks and potential private
plaintiffs. In addition, there was no official concrete action applying the law for a court to
address or halt.7 The one private defendant indicated no intention to take action under the
Texas law, meaning there was no ripe controversy for federal courts to resolve regarding this
defendant under longstanding principles of federal jurisdiction.® This litigation would have
been a poor vehicle for any in-depth evaluation of the merits of petitioners’ constitutional
claims.

The Constitution provides for limited federal jurisdiction because of the structural
principles that form its foundation such as the three-branch separation of powers at the
federal level and the federal-state structure providing for a limited federal government
overlaying continued vibrant state government.¢ In the U.S. representative republic
structure,® federal and state legislatures bear general responsibility for policymaking to help
ensure that laws regulating citizens will represent the interests of the electorate. The federal
judiciary has the relatively more modest role of stepping in when laws are applied in a way
that creates a concrete dispute impacting a particular party who then initiates a case or
controversy challenging the law. The normal way this process operates in circumstances
where a state-law private civil remedy allegedly violates federal constitutional rights is for a
defendant in state court to seek appellate relief from the adverse judgment in the U.S.
Supreme Court.* What is outside the normal course is for a state-law defendant to evade that

5 Cf. Max Farrand, ed., The Records of the Federal Convention of 1787, vol. 1, at 20-~21 (describing an early
proposal to grant a national legislature veto authority over state legislation and to establish a council with veto
authority over national laws).

6 See, e.g., California v. Texas, slip op. at 8; Lujun v. Defenders of Wildlife, 504 U.S. 555 (1992); Muskrat v.
United States, 219 U.S. 346 (1011).

7 Cf., e.g., Murphy v. National Collegiate Athletic Assn., 584 U.S. __, ___ (2018) (Thomas, J., coneurring)
(observing that remedies typically “operate with respect to specific parties” and not on “legal rules in the
abstract”), cited in California v. Texas, slip op. at 8.

8 See, e.g., Thomas v. Union Carbide Agricultural Products Co., 473 U.S. 568, 579-81 (1985).

9 See, e.g., U.S, CONST. amend. X; Gregory v. Asheroft, 501 U.S. 452, 457 (1991).

10 Cf. U.S. CONST. art. IV, section 4.

1 See 28 U.S.C. § 1257; see, e.g., New York Times v. Sullivan, 376 U.S. 254 (1964) (resolving a First
Amendment challenge related to defamation rules created by Alabama courts).
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tried-and-true path for judicial review by instead filing a pre-enforcement suit in federal court
against state executive officials with no enforcement role, state judicial officers charged with
neutrally processing and adjudicating any claims and defenses, and a private party who had
disavowed any intent to bring a state-court suit. Unsurprisingly, therefore, the complaint and
filings in Whole Woman’s Health v. Jackson alleged no concrete application of the Texas
heartbeat law by any of the parties named as defendants.*2 Nor could the filings have made
such a claim against the state government defendants in the case, as those defendants lack an
enforcement role under the terms of the state law providing for enforcement through private
causes of action.’s

In addition to the federal jurisdictional limitation of resolution of concrete cases and
controversies, the federal-state constitutional structure rests on the longstanding principle of
state sovereign immunity. State sovereign immunity, like immunity for elected officials at the
federal level, is a longstanding principle foundational to, and inherent in, the federal
constitutional structure.4

The Supreme Court has repeatedly recognized and reaffirmed the scope of state
sovereign immunity subject to certain limited exceptions. For example, in Ex parte Young,
the Supreme Court acknowledged that state sovereign immunity encompasses both suits
against a state as a party and suits against state officials taking official action such that the
state is essentially the party subject to challenge.s Because none of the state officers named
in Ex parte Young “held any special relation to the particular statute alleged to be
unconstitutional,” the Court dismissed the suit for lack of jurisdiction.® The Court noted that
none of the state officer parties had been expressly directed to enforce the law and, thus, an
action against them could not serve as a vehicle to bring a general challenge to the
constitutionality of the relevant state law.”7 The Court emphasized that “[a]s no state officer
who was made a party bore any close official connection with the [challenged] act, . . . the
making of such officer a party defendant was a simple effort to test the constitutionality of
[the] act” and “there is no prineiple upon which [that] could be done.”#

If the rule were to the contrary and a suit could be brought against state officials simply
“because they were law officers of the state, a case could be made for the purpose of testing
the constitutionality of the statute.”® That would be a “very convenient way” to “obtain[] a
speedy judicial determination of questions of constitutional law,” the Court noted.2e But,

12 See generally Emergency Application for Writ of Injunction and in the Alternative, to Vacate Stays, Whole
Woman’s Health v. Jackson, No. 21A24 (Sup. Ct. 2021).

13 Cf. Whole Woman's Health v. Jackson, slip op. at 2 (Sup. Ct. Sept. 1, 2021) (“Supreme Court Op.”) (noting
that “[Jhe State has represented that neither it nor its executive employees possess the authority to enforce the
Texas law either directly or indirectly™).

4 Cf. U.S. CONST. art. I, section 6, clause 1 (Speech or Debate Clause).

15 See, e.g., Ex parte Young, 209 U.S. 123, 150 {1908).

16 See id, at 157, 168.

17 See id. at 156-57.

8 Id. at 156 (emphasis added).

9 Id. at 157.

20 Jd,
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according to the Court, “it is a mode which cannot be applied to the states of the Union
consistently with the fundamental principle that they cannot, without their assent, be brought
into any court at the suit of private persons.”

Consistent with those passages from the more-than-100-year-long precedent of Ex
parte Young, the Court has repeatedly reaffirmed the structural constitutional principles
underlying state sovereign immunity and the limits of federal judicial review of certain official
state action.2e State sovereign immunity “inheres in the system of federalism” and applies to
immunity even from claims arising under federal law.23 The “sovereign immunity of the
States” is “a fundamental aspect of the sovereignty which the States enjoyed before the
ratification of the Constitution, and which they retain today” unless expressly or structurally
altered by Constitution.24

In light of those background principles of the contours of Article III jurisdiction and
the longstanding provenance of sovereign immunity, the Supreme Court noted “complex and
novel antecedent procedural questions” in Whole Woman’s Health v. Jackson, making
issuance of the requested preliminary relief inappropriate at that time and ineffectual.2s The
Court acknowledged that applicants had “raised serious questions regarding the
constitutionality of the Texas law at issue.”2¢ But the Court indicated that its review of
questions on the merits of the state law would not be appropriate in the current posture, in
part because the Court found it “unclear whether the named defendants in [the] lawsuit can
or will seek to enforce the Texas law against the applicants in a manner that might permit
[Court] intervention.”?” This determination was consistent with the Court’s lack of power to
generally review in an advisory fashion or enjoin “laws themselves”—in contrast to the Court’s
“power to enjoin individuals tasked with enforcing laws.”=8

In addition to the specific questions related to Supreme Court jurisdiction in Whole
Woman’s Health v. Jackson, the Committee has indicated interest in testimony today related
to the Court’s general consideration of matters on its orders list. The orders docket of the
Court includes matters such as routine denials of petitions for certiorari as well as matters
brought before the Court in an emergency posture.22 Maintenance of an orders docket is
typical for a judicial body and is a longstanding practice of the Court.

20 fd.

22 See, e.g., Alden v. Maine, 527 U.S. 706, 730-35 (1999).

23 Id. at 731-32.

24 See id. at 713. See also Seminole Tribe of Florida v. Florida, 517 U.S. 44, 69 (1996) (noting that sovereign
immunity is rooted in “fundamental jurisprudence in all civilized nations” (internal quotation omitted)). See
also Federalist No. 81 (Hamilton) (“It is inherent in the nature of sovereignty not to be amenable to the suit of an
individual without its consent” consistent with “the general practice of mankind”).

25 Supreme Court Op. at 1.

26 Id,

27 Id.

28 Id.; see also Jonathan F. Mitchell, The Writ-of-Erasure Fallacy, 104 VA. L. REV. 933 (2018).

29 See generally Hashim M. Mooppan, Testimony to the Presidential Commission on the Supreme Court of
the United States (September 2021), available at https://www.whitehouse,gov/wp-
content/uploads/2021/09/Hashim-Mooppan.pdf (addressing litigation concerning stays and injunctions of
executions). And Supreme Court practitioner Tom Goldstein who co-founded SCOTUSblog recently observed
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were still not able to pay for basic expenses like housing, transportation, and food.® Women
living in states with greater access to reproductive health services such as Medicaid coverage of
abortion have been found to have higher median wages, more likely to be managers, and less
likely to work part-time jobs.”

In short, abortion restrictions limit women’s future educational and employment opportunities
and thereby deny their ability “to participate equally” in society, reinforcing sex stereotypes
about the role of women in society *

Senator Kennedy Questions:

1. You were a witness in front of the House Committee on Oversight and Reform on
November 14, 2019. The Hearing was entitled “Examining State Efforts to Undermine
Access to Reproductive Health Care.” You said in your written testimony the following
statement: “[L]egislators passing restrictions on abortion want to control the lives and
futures of women, denying them equality.”

e Do you still believe this statement that legislators passing restrictions on abortion
want to control the lives and futures of women, denying them equality, is true?

Women can’t be truly equal if they don’t have control over their own bodies and reproductive
lives, including the decision about whether to have an abortion. The right to control one’s body,
and by extension, one’s destiny, is central to the principles of equality guaranteed by the
Constitution. This is a fact demonstrated by decades of evidence and people’s own lived
experiences, and it is something that the general public understands. According to a recent poll,
of the six in 10 voters who want abortion fegal in all or most cases, overwhelming majorities said
the Supreme Court’s Dobbs decision raised a host of concerns, including the loss of women’s
rights (86%) and men wanting to control women (77%).

e What objective evidence, other than any subjective inferences, did and do you
have that it is the desire of such legislators to control the lives of women?

In the decade before Roe v. Wade was overturned, lawmakers passed more than 500 abortion
restrictions. The impact of those restrictions was evident — extensive research and the real-life
experiences of pregnant people and families make clear that abortion restrictions and bans hurt

S Id.

7 Kate Bahn et al., Ctr. For Am. Progress, Linking Reproductive Health Care Access to Labor Market Opportunities
For Women 13-17, 18

(2017), bttps://cdn. Americanprogress.org/content/uploads/2017/11/16060404/110817_ ReproRightsEconOpportunity
-reportl.pdf?_ga=2. 84593433, 1649302871.1631567668-707221933.1627661740.

8 Planned Parenthood v. Casey, 505 U.S. 833, 836 (1992).
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the right of every individual to the possession and control of his own person, free from all
restraint or interference of others”!* And for over seventy years, the Supreme Court recognized
that people’s decisions about their bodies, including whether and when to have children, are
among “the most intimate and personal choices a person may make in a lifetime,” and thus
central to the concepts of autonomy, liberty, and equality. '

As mentioned above, pregnant women who are able to get the abortion care they seek are less
likely to experience economic hardship and insecurity than those women who are denied
abortion care.'® Forty percent of women cite financial concerns as a reason for an abortion, and
nearly 30% cite the need to focus on parenting existing children.!” Childbirth expenses alone can
reach tens of thousands of dollars,'® and pregnant people without health insurance
(disproportionately women of color)'? may bear these costs in their entirety. The total costs of
raising a child are substantial, accounting for on average 27% of low-income families’ gross
income. ™ For a pregnant person who already has children, raising additional children means
fewer resources for each child’s needs.?!

Pregnant workers also face workplace discrimination based on their pregnancy and based on
gender stereotypes, such as the stereotype that mothers are less competent and committed to their
jobs.?2 Over 26,600 pregnancy discrimination charges were filed with the Equal Employment
Opportunity Commission and state-level agencies between 2012 and 2016.%* Pregnant workers
often have requests for reasonable accommodation denied and are then fired, forced to quit, or

14 Union Pacific R. Co. v. Botsford, 141 U. S. 250, 251 (1891).

BCasey, 505 U.S, at 851, see also Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); Griswold v. Connecticut, 381 U.S.
479, 484 (1965); Skinner v. Oklahoma, 316 U.S. 335, 541 (1942),

16 Diana Greene Foster et al., Socioeconomic Outcomes of Women Who Receive and Women Who Are Denied
Wanted Abortions in the United States, 108 AM. ], PUB. HEALTH 407, 412 (2018).

17 M. Antonia Biggs et al,, Understanding Why Women Seek Abortions in the US, BMC Women's Health, July 2013,
at 5-6.

1¥ See Truven Health Analytics, The Cost of Having a Baby In The United States 6 (2013),

https://www Nationalpartnership.org/our-work/resources/health-care/maternity/ archive/the-cost-of-having-a-baby-
in-the-us.pdf.

19 Nat't P'ship For Women & Fams., Despite Significant Gains, Women of Color Have Lower Rates Of Health
Insurance Than White Women 1-2 (2019), https://www. nationalpartnership.org/our-work/resources/health-
care/womenof-color-have-lower-rates-of-health-insurance-than-whitewomen. pdf.

20 Mark Lino et al., U.S. Dep’t of Agric., Expenditures on Children By Families, 2015, at 15 (2017),

https://fnsprod. azureedge. net/sites/defanlt/files/crc2015_March2017_0.pdf.

2l See, e.g., Adam Sonfield et al., Guttmacher Inst., The Social And Economic Benefits Of Women's Ability To
Determine Whether And When To Have Children 24 (2013).
https://www.guttmacher.org/sitcs/default/files/report_pdf/socialeconomic-benefits. pdf.

2 See U.S. Equal Emp. Opportunity Comum'n, EEOC-CVG-2015- 1, Enforcement Guidance on Pregnancy
Discrimination And Related Issues (2015), https://svww Eeoc.gov/laws/guidance/enforcement-guidance-
pregnancydiscrimination-and-related-issues; Stephen Benard et al., Cognitive Bias and the Motherhood Penalty, 59
HASTINGS L.J. 13539, 1369-72 (2008).

2 Carly Mccann & Donald Tomaskovic-Devey, Ctr. For Emp. Equity, Univ. Of Mass. Amberst, Pregnancy
Discrimination at Work: An Analysis of Pregnancy Discrimination Charges Filed With The U.S. Equal Employment
Opportunity Commission 2 (2021), hitps://www.umass.edu/employment

cquity/sites/defauit/files/Pregnancy %20Discrimination?%20at”s 20Work. pdf.
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pushed into unpaid leave.** Women of color and immigrant women, particularly Black and Latin
women, are at greater risk given their overrepresentation in jobs where pregnancy
accommodations are often denied, such as retail, food services, and health care jobs.?* Black and
Latinx pregnant workers are also more likely to have physically demanding jobs, which carry an
increased risk of preterm delivery and low birth weight, both of which can be associated with
life-long health conditions for the child. % Pregnant women have lower employment rates than
nonpregnant women,?” and may also face disparate terms and conditions of employment, unequal
access to benefits, interference with promotions, or harassment.?* Additionally, having a child
often then further limits an individual’s ability to continue working and advance professionally.
Mothers and pregnant people can face a “maternal wall” of bias and discrimination in the
workplace.? They are less likely to be hired, promoted, or trained for management positions and
may be viewed as less competent and committed to their work 3

Finally, our country is in a brutal — and preventable — maternal mortality crisis,
disproportionately impacting Black and Native women. Implicit bias, poverty, and lack of access
to health care all contribute to this crisis.*! A recent study found that more than 80% of maternal
deaths in the United States were preventable *? Individuals should have the power to control their
body and destiny, particularly given the life-long, and potentially life-ending, ramifications of a

% See Nat’l Women’s L. Ctr. (NWLC), The Pregnant Workers Fairness Act: Making Room for Pregnancy on The
Job 1 (2021). https://nwic.org/wpcontent/uploads/202 1/02/PWF A -Making-Room-for-Pregnancyv4.2-2021.pdf.

25 See Nat’l Latina Inst. for Reprod. Health & NWLC, Accommodating Pregnancy on The Job: The Stakes For
Women Of Color And Immigrant Women 1 (2014),

hitp://nwlc.org/sites/defanit/files/pdfs/the_stakes_for woc_final. pdf.

6 Jasmine Tucker, Sarah Javaid, Sarah David Heydemann, Nat'l Women’s L. Ctr., Pregnant Workers Need
Accommodations for Safe and Healthy Workplaces 1 (Oct. 2021), hitps:/nwlc.org/wp-
content/uploads/2021/11/Pregnant-Workers-by-the-Numbers-2021-v4.pdf.

%7 Jennifer Bennett Shinall, 7he Pregnancy Penalty, 103 MINN. L. REV. 749, 752 (2018). Bennett Shinall clarifies
that “[ajfter all other underlying differences between pregnant and nonpregnant women are taken into account,
pregnant women are 4.2 percentage points less tikely to be employed than nonpregnant wornen. This gap in
employment outcomes—a gap that cannot be explained by voluntary choice, demographics, or educational
characteristics—is the pregnancy penalty.” See id.

= See Mccann & Tomaskovic-Devey, supra note 25, at 15-17; EEOC, supra note 24; Dina Bakst et al., A Better
Batance, Long Overdue: It Is Time For The Federal Pregnant Workers Fairness Act 13-16 (2019),

https://www .abetterbalance org/wp-content/uploads/2019/05/L.ongOverdue.pdf; Aprit J. Anderson, Cong. Rsch.
Serv., R46821, Pregnancy And Labor: An Overview Of Federal Laws Protecting Pregnant Workers 12-15 (2021),
https://crsreports.congress. gov/product/pdf/R/R46821.

2 See, e.g., Joan C. Williams & Nancy Segal, Bevond the Maternal Wall: Relief for Family Caregivers Who dre
Discriminated dgainst on the Job, 26 HARV. WOMEN'SL.J. 77, 77- 78, 90-101 (2003).

M Sege, e.g., Shelley J. Correll etal., Gesting aJob: Is There a Motherhiood Penalty?, 112 Am. 1. Socto. 1297, 1316,
1330 (2007).

31 Michael Ollove, A Shocking Number of U.S. Women still Die of Childbirth. California is Doing Something About
That., WASH. POST (Nov. 4, 2018, 12:00 PM), https://www.washingtonpost.com/national/health-science/a-shocking-
number-of-us-women-still-dic-from-childbirth-califomia-is-doing-something-about-that/2018/11/02/11042036~
d7af-11¢8-a10f-b51546b10756_story.html; Bani Saluja & Zenobia Bryant, [How Implicit Bias Contributes to Racial
Disparities in Maternal Morbidity and Mortadity in the United States, J. WOMEN'S HEALTH 270 (2021),
https://doi.org/10.1089/jwl.2020.8874.

32 Press Release, Center for Disease Control and Prevention, Four in 5 Pregnancy-Related Deaths in the U.S. are
Preventable, (Sept. 19, 2022) https://www.cdc.gov/media/releases/2022/p0919-pregnancy-related-deaths. huml.
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pregnancy. The decision to remain pregnant belongs to no one other than the person carrying that
pregnancy.

None of these points of data, reflections of lived experience, and impact of bans is secret.
Legistators know about the impacts of being denied bodily autonomy with such profound life-
long consequences. Legislators know of the emotional toll abortion bans are having on
individuals across the country as they are forced to contend with a gutting of health care access
that is central to their future, dignity, and equality. Moreover, when legislating these abortion
restrictions, lawmakers know they fall disproportionately on women. It is women who bear the
brunt of the fear and real harm these laws inflict. It is women who lawmakers seek to control the
roles they should play in society. These laws target women. The intent of lawmakers to make
women less under the eyes of the law could not be clearer.

o This congress I introduced S. 86, the “Prenatal Nondiscriminatory Act” or
“PRENDA.” The bill would make it a crime to abort a child based on his or her
gender. Generally, do you support legislation banning an abortion if it is sought
because of the gender of the child?

I trust individuals to make the right health care decision for themselves and their families.
Throughout a pregnancy, a person’s health must drive important medical decisions. Patients must
be able to trust their doctors to keep their personal and private information confidential. These
laws would interfere with open, honest communication between doctors and patients by forcing
doctors to report a patient's motivations for seeking care to authorities. Moreover, such policies
may force providers to rely on stereotypes and bias in scrutinizing certain patients for their
reasons for seeking medical care. Politicians’ involvement will not improve these relationships
and should not be policing patients’ health care decisions — or requiring providers to police their
patients’ decision making. Abortion restrictions of all kinds prevent people from controtling their
own lives and living with dignity.

Senator Leahy Question:

1. The Women’s Health Protection Act is one way that Congress can act to ensure an
individual’s constitutional rights are protected. Tam a proud cosponsor of this bill. 1
simply cannot comprehend the notion that legislators would know best when it comes to
a personal health decision between a woman and her doctor.

a. Why is the Texas abortion ban such a severe intrusion on a woman’s right to
make her own healthcare decisions? Does it chill a woman’s ability to seek
information and action to address her health care needs?

Texas SB 8 created a vigilante bounty hunter scheme. The Supreme Court endorsed this scheme
even though the law conflicted with foundational constitutional principles. Over the past year,
Texans have lived a nightmare as abortion access shut down across the state for the vast majority
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4. Doesn’t a woman have a right to know the probable gestational age of her child before
making the decision to have an abortion?

Health care providers already must provide patients with accurate information about treatment
options and their risks and benefits as part of the informed consent process. Moreover, pregnant
women seeking abortion know what is best for them and have thought through their abortion
procedure when they seek the care. A woman should be able to make personal medical decisions
throughout pregnancy without political interference. And doctors should be able to practice care
according to evidence-based standards without political interference. Throughout a pregnancy,
the patient’s health — not lawmakers’ views — should drive important medical decisions.

5. Doesn’t a woman have the right to know whether her child has a heartbeat, or that her
child has the ability to feel pain?

This type of question is a misrepresentation of abortion care and only reinforces that a woman
should be able to make personal medical decisions throughout pregnancy without political
interference. And doctors should be able to practice care according to evidence-based standards
without political interference. Throughout a pregnancy, the patient’s health — not lawmakers’
views — should drive important medical decisions.

6. The Supreme Court recently declined to stop the Texas Heartbeat Act from going into
effect because, it explained, courts may only issue injunctions against individuals
enforcing laws, not the laws themselves. If you disagree with that decision, could you
identify for the Committee an example of when an American court has enjoined a statute
rather than an individual?

The Supreme Court failed to preserve the rule of law in Whole Woman’s Health v. Jackson. 1 am
unable to think of an example in recent history where a state so brazenly sought to flout the
Constitution and federal law. That the Court failed to intervene and protect the rule of law and
instead greenlighted such a nefarious enforcement mechanism will only further embolden states
to flout the Constitution where they disagreed with the protections. There was and is no
principled end to that approach and has ultimately destabilized our understanding of the rule of
law and federalism. Even before the Supreme Court’s devastating Dobbs decision, SB 8
effectively ended abortion access for most Texans, and has been particularly damaging to people
of color, especially Black women, people with low incomes, those living in rural areas, and
immigrants.

7. Justices Breyer and Kagan agreed with the Chief Justice that the questions concerning
whether the law could be enjoined were “particularly difficult” and that defendants “may
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T hope these answers are satisfactory — and would be delighted to provide
whatever additional information may be of use to you and your colleagues on the
Committee. Thank you again for the invitation to testify, and for the opportunity tc
follow up on that testimony here.

Sincerely yours,

)Y

Stephen 1. Vladeck
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a patient to their appointment, like family members, friends, and rideshare drivers. An
individual who successfuilly sues someone for “aiding and abetting” a pregnant person
seeking abortion care, would receive a financial reward of $10,000. The Supreme Court’s
decision to allow SB 8 to go into effect essentially gave Texas the green light to render Roe v.
Wade meaningless in the state and empowered anti-choice lawmakers to use this law as a
blueprint to rol! back reproductive freedom in their own states. Politicians in at least 11 states
have aiready expressed intent to introduce similar versions of Texas’s abortion ban. In fact,
justweeks after Texas's SB8 went into effect, anti-choice lawmakers in Florida introduced their
own version of the law, HB 167.

The looming threat to the future of legal abortion across the country is the result of a decades-
long far-right strategy to advance a radical and out-of-touch ideological agenda. In the late
1970s, radical conservatives weaponized the formerly non-political, back-burner issue of
abortion rights as political cover for their efforts to maintain white patriarchal control amidst
diminishing support for racist policies like school segregation, which had previously been the
backbone of their movement. in the years immediately preceding and following Roe v. Wade,
Evangelical Christians, who now form the backbone of the GOP, were overwhelmingly
indifferent on the issue of abortion. But through the carefully crafted messages of Paul
Weyrich, Jerry Falwell, and other architects of the Radical Right, abortion became the political
tool of choice for a movement determined to maintain control in a changing world, and the
trojan horse for a far-reaching array of ideologies meant to thwart social progress.’

In the intervening years, opposition to abortion has become a litmus test in far-right circles
for a host of political and judicial positions. in order to advance their agenda—one that stands
in direct opposition to the values of the majority of Americans—they developed and
implemented a strategy for capturing and maintaining minority rule. This strategy included
pushing regressive boilerpiate legisiation chipping away at access to abortion through state
legislatures and Congress, as well as stacking the federal judiciary with anti-choice
ideologues.

Anti-choice activists have spent decades building their influence over the federal judiciary
through well-funded, secretive networks like the Federalist Society. Conservative activists
have never been shy about the fact that their takeover of the federal judiciary is part of a broad
strategy to quell the majority and cement minority rule, but the election of Donald Trump took
this tactic to new heights. In May 2016, Trump pledged to only nominate anti-choice judges, a
anti-choice federal judges with lifetime appointments at a breakneck pace. More than a
quarter of currently active federal judges are now Trump appointees, including Supreme Court
justices Neil Gorsuch, Brett Kavanaugh, and Amy Coney Barrett—tipping the balance of the
Court to a supermajority unmistakably hostile to reproductive freedom.” As Barrett's
nomination and confirmation were rushed through in the midst of an ongoing election, many
advocates cautioned that this was yet another part of the anti-choice strategy to ultimately
overturn Roe. Now we have already seen this supermajority on the Court use the so-called
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“shadow docket” to undermine the right to abortion and abortion access.” With the Court
poised to hear Dobbs v. Jackson Women'’s Health Organization, a case involving a Mississippi
15-week abortion ban that is a direct challenge to Roe v. Wade, there is no denying that the
threat to the constitutional right to abortion is real.

Thanks to the use of the shadow docket, anti-choice extremists did not have to wait for the
upcoming Dobbs case to render abortion inaccessible and Roe meaningless for one in ten
women of reproductive age.” The shadow docket is a mechanism whereby the justices may act
in an accelerated manner, at the cost of a transparent judicial proceeding and legal decision.
in recent years the Court has utilized the shadow docket at a higher level than before, issuing
decisions with significant impact that allow controversial policies to go into effect, often
unsigned and offering no reasoning.” As a result, as is the case in Texas, Americans are robbed
of their constitutional rights as these laws go into effect while the constitutionality is litigated
in the lower courts. When recently interviewed about the shadow docket mechanism, Justice
Breyer (who dissented in the Texas law shadow docket decision) noted, “it’s a huge mistake to
decide major things without the normal full argument.”*#

Anti-choice lawmakers, emboldened by the anti-choice supermajority on the Court, have
accelerated their push to pass blatantly unconstitutional bans and restrictions on abortion.
The Supreme Court's use of the shadow docket has further enabled this quest by allowing
these laws to take effect prior to full judicial review and, as a consequence, in the interim
miltions of people suffer the loss of their constitutional right to abortion. NARAL strongly urges
the Committee to consider the harm these state-level attacks and the shadow docket have on
millions of Americans as we work toward a world where every body is free to make the best
decisions for themselves, their families, and their lives.

'Randall Balmer, The Real Origins of the Religious Right, POLITICO MAGAZINE

(May 27, 2014), https://www.politico.com/magazine/story/2014/05/religious-right-real-origins-107133.
"Trump Letter on Pro-Life Coalition, Sept. 2016, https://www.sba-list.org/wp-
content/uploads/2016/09/Trump-Letter-on-ProLife-Coalition.pdf.

"Pro-Life Voices for Trump 2020, Sept. 3, 2020, https://cdndonaldjtrump.com/public-
files/press_assets/pro-life-letter-potus.pdf.

VJohn Gramlich, How Trump compares with other recent presidents in appointing federal judges, PEW
RESEARCH CENTER (Jan. 13, 2021), https://www.pewresearch.org/fact-tank/2021/01/13/how-trump-
compares-with-other-recent-presidents-in-appointing-federal-judges/.

v Whole Woman’s Health v. Jackson, No. 21A24, 2021 WL 3910722 (U.S. Sept. 1, 2021); Food & Drug Admin.
v. American Coflege of Obstetricians & Gynecologists, 141 S.Ct. 578 (2021).

*! Elizabeth Nash, impact of Texas’ Abortion Ban: A 14-Fold increase in Driving Distance to Get an
Abortion, Guttmacher (Sep. 15, 2021), https://www.guttmacher.org/article/2021/08/impact-texas-
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Chairman Durbin, Ranking Member Grassley, and distinguished members of the Senatc Committce on
the Judiciary, thank you for the opportunity to submit this statement for the Committec’s record of its
hearing titled “Texas’s Unconstitutional Abortion Ban and the Role of the Shadow Docket.”

The American College of Obstetricians and Gynecologists (ACOG) is the nation’s leading group of
physicians providing health care for women and is the premier membership organization for obstetrician-
gynecologists. With more than 62,000 members, ACOG advocates for quality health care, maintains the
highest standards of clinical practice and continuing cducation of its members, promotes patient
cducation, and increases awareness among its members and the public of the changing issucs facing
women’s health care. ACOG thanks the Committee for examining the impacts of government restrictions
on abortion, including Texas Scnatc Bill 8, which are politically motived, have no basis in medical
evidence, put health care scrvices out of reach for many individuals, and intrude upon the patient-
physician rclationship.

ACOG is committed to ensuring access to the full spectrum of evidence-based quality reproductive health
care. Policy related to reproductive health care must be based on medical science and facts. The
government can serve a valuable role in making health policy when its purposc is to improve patient
health and advance medical and scientific progress.’

Abortion is an essential component of health care.” Like all medical matters, decisions regarding
reproductive health care, including abortion care, should be made by patients in consultation with their
clinicians and without undue interfercnce by outside parties.” Like all patients, individuals seeking
abortion arc entitled to privacy, dignity, respect, and support.*

The Committee’s hearing today could not come at a more pivotal time. Abortion, although still legal, is
increasingly out of reach because of mounting government-imposed restrictions targeting patients,
physicians, and other clinicians, and recent years have seen a dramatic increase in the number and scope
of legislative measures restricting abortion.” This mosaic of state laws and regulations has escalated
access inequitics and threatens to criminalize or otherwise penalize physicians and other clinicians for
providing care consistent with their medical judgment, standards of care, and their patients” necds. It
cannot be overstated that the patients disproportionatcly harmed are people of color, thosc who must
travel long distances to receive care such as those living in rural or other underserved arcas, and
individuals with low incomes. W¢ commend the Chair for inviting witnesscs to participate in the hearing
who can shed light on the lived experiences of these individuals and the role that state restrictions have in
indefensibly limiting their access to care. ACOG urges the Committec to generate dialogue informed by
scicnce and medical facts and guided by Congress’s imperative to confront health inequities. We find
ourselves in a moment that demands urgent scrutiny and swift action by Congress.

V Legislative Interference with Patient Care, Medical Decisions, and the Patient-Physician Relationship, The

American College of Obstetricians and Gynecologists, https://www.acog.org/clinical-information/policy.
osition-statements/statcments-of-policy/2019/legislative-interference-with-patient-care-medical-decisions-and-the-

gatlem—plu sician-relationship (reaffirmed August 2021)

2 Abortion Policy Statement, The American College of Obstetricians and Gynecologists,

https://www.acog. org/clinical-information/policy -and-position-statements/statements-of-poliev/2020/abortion-

policy (Reaffirmed Nov. 2020)

31d.

“1d.

S Increasing access to abortion. ACOG Committee Opinion No. 815. American College of Obstetricians and
Gynecologists. Obstet Gynecol 2020;136:e107-15.
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This statement reviews the clinical facts regarding the provision of abortion care and gives voice to the
physicians—ACOG’s members—who cvery day face the real-world implications of political intrusions in
patient carc.

Texas Senate Bill 8

ACOG shares the Chairman’s alarm over Texas Senate Bill 8 (SB8), which represents a clear attack on
the practice of medicine, impemissibly intrudes into the patient-physician relationship, and restricts
patients from making personal decisions about their health, By allowing third-party lawsuits against
clinicians, by virtually banning all abortions, and by curtailing the sharing of information and support
related to access to vital women’s health care, SB8 creates a coercive environment for patients and
clinicians across the spectrum of care and from all comers of the state.

SB§ is fundamentally at odds with the provision of safe and essential health care and longstanding
principles of medical ethics. It places clinicians in the untenable position of choosing between providing
carc consistent with their best medical judgment, scientific evidence, and the clinicians’ cthical
obligations or risking legal retribution. It interferes with the patient-physician relationship and has the
potential to pose grave dangers to patient well-being.

In the weceks since SB8 took effect, we are hearing alarm from our members in Texas. Physicians are
concerned that an open, compassionate, and evidence-based conversation in the exam room now exposes
them to legal action. They are unsure what life-threatening conditions qualify under a narrow medical
emergency exception, and they are being forced to choose between following the law and doing what is
best for their patients” health.

SB8 dangerously limits the ability of pregnant individuals at or beyond six weeks’ gestation to obtain the
health care they need. Only those with abundant financial resources will be able to travel outside of Texas
to obtain an abortion. Others will be forced to seck abortion outside of the health care system or carry a
pregnancy to term, increasing the likelihood of negative consequences to their physical and psychological
health that could be avoided if care were available.®

SBR causes particularly severe harm to patients of color, those with limited socioeconomic means, and
those in rural communities. This is because, as a general matter, 75 percent of those seeking abortion are
living at or below 200 percent of the federal poverty level, and the majority of patients seeking abortions
identify as Black, Hispanic, Asian, or Pacific Islander.” Similarly, traveling out of state for medical care is
more difficult, if not impossible, for patients with limited means or geographic remoteness.

Further, because more than 45 percent of pregnancies in the United States are unplanned, and because
many medical conditions—including irregular periods—may mask a pregnancy, many women do not
discover they arc pregnant for several weeks, and may be likely to miss the six week window during
which they can legally access an abortion in Texas.* It often takes time before patients who have decided

8 Increasing access to abortion. ACOG Comumittee Opinion No. 815. American College of Obstetricians and
Gynecologists. Obstet Gynecol 2020;136:¢107-15.

7 Jerman J, Jones RK and Onda T, Characteristics of U.S. Abortion Patients in 2014 and Changes Since 2008, New
York: Guttmacher Institute, 2016, https://www.guttmacher.org/report/characteristics-us-abortion-paticnts-2014.

8 Unintended Pregnancy in the United States. Fact Sheet. Guttmacher Institute. January 2019. Available at
https://www. guttmacher.org/fact-sheet/unintended-pregnancy -united-states

* Upadhyay UD, Weitz TA, Jones RK, Barar RE, Foster DG. Denial of abortion because of provider gestational age
limits in the United Slates. Am J Public Health. 2014;104(9):1687-1694. doi:10.2105/AJPH.2013.301378
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access'®, and clinical management of second trimester abortion procedures.'”

Abortion is extremely safe. It has complication rates that are lower than other routine medical procedures
and its complication rates are substantially lower than childbirth.”® In the United States, over 92 pereent of
abortions occur within the first trimester, when abortion is safest.'® Serious complications from abortions
at all gestational ages are rare. Advances in medical science have expanded safe options for pregnancy
termination. For example, medical abortion, which involves the use of medications rather than a
procedure to induce an abortion, is a safe, effective option for individuals who seek termination of a first-
trimester pregnancy.®

Notwithstanding the safety of abortion, the provision of abortion is highly regulatcd in many states.
Particularly relevant to the hearing topic today is ACOG’s Committee Opinion 8135, Increasing Access to
Abortion, clinical guidance that cxamines the impact that restrictions on abortion access have on women’s
health.* The Committee Opinion highlights certain factors that may influcnce or necessitate a person’s
decision to have an abortion. These factors include but are not limited to contraceptive failure, barriers to
contraceptive use and access, rape, incest, intimate partner violence, fetal anomalies, illness during
pregnancy, and exposurc to teratogenic medications. Pregnancy complications, including placental
abruption, blceding from placenta previa, preeclampsia or eclampsia, and cardiac or renal conditions, may
be so scvere that abortion is the only measure to preserve a woman’s health or save her life. All
terminations arc considered medically indicated.”

ACOG’s Committee Opinion 813 further considers the substantial damage abortion restrictions may
impose on health care, stating that legislative restrictions fundamentally interfere with the patient-
clinician relationship and decrease access to abortion, particularly for individuals with low incomes,
adolescents, people of color, people experiencing incarceration, and those living long distances from
health care services. > The Commitice Opinion calls for advocacy to oppose and overturn restrictions,
improve access, and mainstream abortion as an integral component of women's health care. Government
restrictions “marginalize abortion services from routine clinical care,” the Committec Opinion concludes,
and “are harmful to peoplc’s health and well-being.” This conclusion is consistent with a study published
by the National Academics of Medicinc, Enginecring, and Science that the greatest threats to the safety
and quality of abortion in the United States are unneeessary govemnment regulations on abortion.” In its
assessment, the report cited that these threats impact all six attributes of health care quality: safety,
effectiveness, patient-centeredness, timeliness, cffieieney, and equity.™

16 Increasing access to abortion. ACOG Committee Opinion No. 815. American College of Obstetricians and
Gynecologists. Obstet Gynecol 2020;136:¢107-15.

17 Second-trimester abortion. Practice Bulletin No. 135, American College of Obstetricians and Gynecologists.
Obstet Gynecol 2013;121:1394—1406.

'8 National Academies of Sciences, Engineering, Medicine, The Safety and Quality of Abortion Care in the United
States (2018) (“Safety and Quality of Abortion Care™); see also Raymond & Grimes, The Comparative Safety of
Legal Induced Abortion and Childbirth in the United States, 119 Obstetrics & Gynecology 215, 216 (2012).

19 Kortsmit K, Jatlaoui T, Mandel M, et al. Abortion Surveillance—United States, 2018. MMWR Morb Mortal
WKkly Surveillance Summaries. Nov. 27 2020;69(7);1-29.

 Medication abortion up 1o 70 davs of gestation. ACOG Practice Bulletin No. 225. Awmerican College of
Obstetricians and Gynecologists. Obstet Gynccol 2020;136:¢31-47.

A Increasing access to abortion. ACOG Committee Opinion No. 815. American Colicge of Obstetricians and
Gynecologists. Obstet Gynecol 2020;136:¢107-15.
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Moreover, ACOG, along with representatives from the National Partnership for Women & Families,
American College of Physicians, American Academy of Family Physicians, American College of Nurse-
Midwives, Nurse Practitioners in Women'’s Health, and the Society of Family Planning recently led a
rigorous review of the available evidence and guidelines that inform safe delivery of outpatient care
The objective of this study was to inform policy regarding the provision of procedurcs in primary care,
including the ficld of obstetrics and gynecology, in order to further health care quality, safcty,
affordability, and patient experience without imposing unjustified burdens on paticnts” access to care or
on clinicians’ ability to providc care within their scope of practice. In the published findings, the authors
note that in policy and law, regulation of abortion is frequently treated differently from other health
services.”” They affirm that the safety of abortion is similar to that of other types of office~ and clinic-
based procedures, and any facility requirements should be based on assuring high quality, safc
performance of all such procedures, but conclude that false concems for patient safety are being used as a
justification for promoting regulations that specifically target abortion.

As you consider today’s testimony, we urge your discourse and questioning to be informed by this
evidence-based research and guidance.

The Importance of Using Medically Accurate Terminology and Information

Public and political discourse regarding abortion is too often inaccurate and not based on medical science.
False claims undermine the public’s trust in obstetrician-gynecologists and stigmatize necessary health
care. We urge members of the Committee today to be aware that medically inaccurate and inflammatory
language can contributc to or encourage hostility or violence toward physicians, other medical
professionals, or individuals secking or receiving basic health care services.

ACOG also seeks to correct false claims that have been made in the public discourse that abortion is
never medically necessary. This is a dangerous narrative, which ACOG appreciates the opportunity to
clarify for the Committee. Pregnancy imposes significant physiological changes on a person’s body.
These changes can exacerbate underlying or preexisting conditions, like renal or cardiac disease, and can
severely compromise health or even cause death. Our members are focused on protecting the health and
lives of their patients, and determining the appropriate medical intcrvention based on a patient’s specific
condition, without unjustified govemment mandates, is critical to their ability to provide quality carc.
This includes situations where abortion is the only medical intcrvention that can preserve a patient’s
health or save their life **

‘When discussing policy related to health care, terminology is critically important. Patient care should
never be Icgislated on false or inaccurate premises. One example found in many policy contexts is the
deployment of the term “heartbeat™ to impose arbitrary abortion bans that are not reflective of clinical
fact. While contemporary ultrasound can detect an electrically induced flickering of a portion of the
cmbryonic tissuc at about six wecks gestation, structurally and in function, a fetus” heart develops over

20

the entirc course of pregnancy and does not complete development or function fully until after delivery.™

6 Report from the project on facility guidelines for the safe performance of primary care and gynecology
procedures in offices and clinics. American College of Obstetricians and Gynecologists. Obstet Gynecol
2019;133:255-60.

7 1d.

8 Abortion Can Be Medically Necessary. Statement of the American College of Obstetricians and Gynecologists
(Sept. 2019), at hitps://www.acog.org/news/news-releases/2019/09/abortion-can-be-medically-necessary
» Doctor s Organization: Fetal Heartheat Bills Language Is Misleading, The Guardian, June 7, 2019,
https://www.theguardian com/world/2019/jun/035/abortion-doctors-fetal-heartbeat-bills-language-misleadin,
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State Restrictions on Reproductive Health Care

ACOG has long opposed unnecessary, unjustified government restrictions on abortion, and works to
prevent political interference into medical decision making that is inappropriate, ili-advised, and
dangerous.** While ACOG recognizes that individuals, including obstetrician-gynecologists, may be
personally opposed to abortion, neither politicians nor clinicians should seck to impose their personal
belicfs upon paticnts or allow personal beliefs to compromise patient health, access to and quality of care,
or informed consent.*!

Recent years have seen a dramatic increase in the number and scope of legislative measures restricting
abortion. Clinicians across the country are faced with an impossible choice: providing medically
appropriate, cvidence-based care to a patient—potentially tisking civil or criminal penalties, including jail
time— or complying with the law and not providing patient carc. Examples include:

= Requirements that clinicians perform specific tests or medical procedures that are not
clinically indicated or generally required for the provision of medically comparable
procedures.***

»  Forcing clinicians to offer or provide patients medically inaccurate information prior to or
during abortion services, Laws that compel physicians to provide or steer patients toward
medically inaccurate scripted information are in direct violation of a physician’s oath to care.
They infringe on patient counseling and manipulate informed consent, an ethical doctrine that is
rooted in the concept of self-determination and the fundamental understanding that paticnts have
the right to make their own decisions regarding their own health **

= Banning abortion at arbitrary gestational ages with no medical justification, intcrfering with
the ability to provide compassionate and evidence-based care **

= Banning or restricting abortion based on a person’s reason or perceived reason for seeking
care, threatening honest, open conversations between patients and their clinicians.

30 Legislative Interference with Patient Care, Medical Decisions, and the Patient-Physician Relationship, The
Amencau College of Obstetricians zmd GV necolog,lsts https://www.acog.org, clmxcal—mfommtion/ olicy

patient-physician-relationship (reaffirmed August 2021)
3 Abortion Policy Statement, The American Colicge of Obstetricians and Gynecologists,

https://www.acog.org/clinical-information/policy-and-
po]ic (Nowv. 2014)

32 Legistative Interference with Patient Care, Medical Decisions, and the Patzen[ [’hvstczan Relailomth The
American College of Obsletricians and Gynecologists, hittps:/www. g
osition-statements/statements-of-policy/2019/legislative-interference-with-patient-care-medical-decisions-and-the-
patient-physician-relationship (reaffirmed August 2021)

3 Legislative interference with the patient-physician relationship. Weiuberger SE, Lawrence HC 3rd, Henley DE,
Alden ER, Hoyt DB.. N Engl J Med 2012;367:1557-9.

M Misinformed Consent: The Medical Accuracy of State-Developed Abortion Counseling Materials. Richardson,
C.T., & Nash, E.. Guttmacher Policy Review 2006; 9 (4), 6-11. At
hitps://www.gnttmacher.otg/sites/default/files/article_files/gpr090406.pdl

osition-statements/statements-of-policy/2020/abortion-

35 ACOG Statement on Abortion Bans, The American College of Obstetricians and Gynecologists,
hitps:/www.acog. org/news/news-releases/2019/05/acog-state ment-on-abortion-bans

3 dbortion Can Be Medically Necessary. Statement of the Awerican College of Obstetricians and Gy nccologlsts
(Sept. 2019), ar https;//www.acog org/news/news-releases/2019/09/abortion-can-be-medically.
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* Mandating medically specific procedures or diagnostic protocols clinicians must follow.
Decisions about a patient’s medical care and management are always best made between the
patient and the expert in medical care. Government mandates, such as an ultrasound or pelvic
exam before an abortion, force clinicians to practice medicine without regard for clinical best
practices.”’

* Banning medically indicated procedures, such as dilation and evacuation (D&E). The
proliferation of bans across the country on the safest and medically preferred abortion procedure
in the second trimester tie the hands of physicians. D&E is an evidence-based procedure, and in
some cases it is necessary to preserve a patient’s health or their future fertility >

= Holding abortion facilities and clinicians to exhaustive regulatory standards without
Justification, including unnccessary structural requirements, and that physicians obtain admitting
privileges and transfer agreements at local hospitals. As mentioned previously, ACOG, along
with colleaguc organizations across the women’s health and primary care fields, led a rigorous
review of the available evidence and guidelines that inform safe delivery of outpatient care. In the
published findings, the authors note that in policy and law, regulation of abortion is frequently
treated differently from other health services, and false conceras for patient safety are being used
as a justification for promoting regulations that specifically target abortion *® Targeted facility and
staffing requirements make abortion inaccessible for some people and create delays for others,
leading to an increase in abortion after the first trimester.*

* Requiring facility inspections and reporting requirements that do not improve safety,
jeopardize patient privacy, and intimidate physicians, patients, and clinic staff."'

* Requiring a patient to make in-person trips prior to an abortion irrespective of any medical
justification. Requiring unnecessary trips (including across state borders) when seeking abortion
carc imposes prohibitive gcographic and financial barriers, and disproportionately negatively
impacts people with low incomes, people living in rural areas, and people in states with a paucity
of abortion clinics.”

= Bans on telemedicine abortion as an option for patients. ACOG practice guidelines affirm the
safety and effectiveness of telemedicine for medication abortion delivery * Telemedicine is a tool
that promises to improve access to many health services in our country, yet states, while
innovating tclemedicine delivery in many areas of health eare, have singled out, rather than

37 Legislative Interference with Patient Care, Medical Decisions, and the Patient-Physician Relationship, The
American College of Obstetricians and Gynecologists, https:/www.acog.org/clinical-information/policy-and-

osition-statements/statements-of-policy/201 9/legislative-interference-with-patient-care-medical-decisions-and-the-

patient-physician-relationship (reaffirmed Angust 2021)

38 Second-trimester abortion. Practice Bulletin No. 135, American College of Obstetricians and Gynecologists.
Obstet Gynecol 2013;121:1394-—1406.

3 Report from the project on facility guidelines for the safe performance of primary care and gvnecology
procedures in offices and clinics. American College of Obstetricians and Gynecologists. Obstet Gynecol
2019:133:255-60.

4 Increasing access to abortion. ACOG Comumittee Opinion No. 8135. American College of Obstetricians and
Gynecologists. Obstet Gynecol 2020;136:¢107-15.

Id

2 Barriers to Abortion Care and Their Consequences for Patients Traveling for Services: Qualitative Findings from
States. Jerman,J., Frohwirth, L. Kavanaugh, ML. & Blades, N. Perspect Sex Reprod Health, 2017 Jun; 49(2):95-102.
B Medication abortion up to 70 days of gestation. ACOG Practice Bulletin No. 225. American College of
Obstetricians and Gynecologists. Obstet Gynecol 2020;136:e31-47.
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included, abortion care in these efforts. Peer-reviewed studies have confirmed the safety and
cffectiveness of medication abortion using telemedicine, including one study that concluded little
differentiation in outcomes in a data set of nearly 20,000 patients, and another that evaluated data
from across the country and found no difference in safe outcomes by region as well as high rates
of patient satisfaction with their experience. **

= Restrictions and bans on the use and dispensing of medication abortion, including
mifepristone, one of the safe and cffective medications used in a medication abortion regimen *®

* Limiting the pool of appropriately trained and credentialed clinicians from whom patients
can access care by banning qualified advanced practice clinicians from providing abortion
care and restricting clinical training. Advanced practice clinicians (APCs) possess the elinical
and counseling skills necessary to provide first-trimester abortion safely, and there is no medical
rationale or benefit to restricting early abortion care to physicians. A substantial body of evidence
demonstrates that APCs can safely and effectively provide early abortion care.*** These studies
conclude that complications are rare and no more common for APCs than for physicians.® In
addition to cquivalent efficacy and safety of abortion provision by physicians and APCs, studics
also show that patient experience and satisfaction is not statistically different than when the
services are provided by physicians *’

* Impeding abortion services even when it is in a clinician’s medical judgement that delay
would pose a risk to the patient’s health.’! Pregnancy imposes signifieant physiological
changes on a person’s body. These changes can exacerbate underlying or preexisting conditions
and can severely compromise health. Physicians should never be put in the position of having to
wait for a medical condition to worsen or become life-threatening before being able to provide
evidence-based care to their patients, including abortion.

States have imposed a panoply of other barriers to patient care. They include requiring forced waiting
periods prior to the provision of abortion carc which can, in practice, amount to delays of weeks;
insurance eoverage bans, both federally and at the state level, that make abortion eare eost-prohibitive;
and parental involvement requirements that routinely deny minors access to confidential care. None of
these restrictions arc medically justified. This patchwork of laws substantially limits patient access to
carc.

4 The Teldbortion project: Delivering the Abortion Pill to your Doorstep by Telemedicine and Mail. Chong, E.,
Ryamond, W., Kaneshiro, B., Baldwin, M. Prigue, E., Winikoff, B. Obstetrics & Gynecology: May 2018 - Volume
131 - Issne - p 338

% Safety of Medical Abortion Provided Through Telemedicine Compared With In Person. Grossman, D & Gindlay,
K. Obstet Gynecol. 2017 Oct; 130(4):778-782.

4 Improving Access to Mifepristone for Reproductive Health Indications, The American College of Obstetricians
and Gynecologists (June 2018). .4/ https://www.acog org/clinical-information/policy-and-position-

statemnents/position-statements/20 1 8/improving-access-to-mifepristone-for-reproductive-health-indications

47 Abortion Training and Education. Committee Opinion No. 612. Amcrican College of Obstetricians and
Gynecologists (Reaffirmed 2019). .4r hitps://www.acog.org/Clinical-Guidance-and-Publications/Committee-

8 The Safety and Quality of Abortion Care in the United States. National Academics of Sciences, Engineering, and
Medicine. (March 2018). .41 https://www.nap.cdu/read/24950/chapter/1

2 1d.

30 Id

3! Increasing access to abortion. ACOG Committee Opinion No. 815. American College of Obstetricians and
Gynecologists. Obstet Gynecol 2020;136:¢107-15.



135

Restrictive legislation also can exacerbate or result in non-legislative obstacles to abortion care. This
Committec must consider the threat of stigma, harassment, and fear of violence our members who provide
abortion care navigate daily. Since 1993, anti-abortion violence has led to 11 murders and 26 attempted
murders. Clinicians who provide abortion carc also have been directly targeted with death threats, other
threats of harm, and stalking, among other violent acts.*

What Abortion Restrictions Mean for People Facing Increased Barriers

Adolescents, people of color, those living in rural areas, those with low incomes, and incarcerated people
can face disproportionate effects of restrictions on abortion access.™ This Committec must consider the
already vast access divides that abortion restrictions widen, for example:

» Restrictions and requirements of clinicians who provide abortions, restrictions on the usc of
telemedicine, and legislatively imposed mandatory delay all have a disproportionate effect on
people living in rural areas.

o People living on low incomes most acutely face federal and state restrictions on public and
private insurance coverage of abortion, including plans offered through the insurance exchanges
established under health care reform.

e Asof 2020, parental involvement of some kind in a minor’s decision to access abortion is
required in 37 states and may contribute to delays accessing care.

» Although people who are incarcerated possess the legal right to abortion, accessibility varics
widely.

e Immigrants can face difficultics accessing abortion care, including language and financial
barriers, as well as limited knowledge of available services.

e Transgender men and gender-diverse individuals also may face barriers accessing abortion
services. >* Discriminatory policies in the health care system, including abortion restrictions,
perpetuate inequitics cxperienced by this population.

What Abortion Restrictions Mean for Physicians and Other Clinicians

Representing more than 62,000 physicians and other providers of women’s health care, ACOG takes this
opportunity to also highlight for the Committee the lived experiences of our members, and to share what
restrictions have meant in real terms for their practices and their patients.

In the face of abortion bans sweeping the country, ACOG has received serious reports of concemn from
our members impacted by these laws. They have expressed how restrictions and, in some cases, the threat
of criminal penalties, impede their ability to provide evidence-based medical care. For example, we heard
from one ACOG Fellow in Wisconsin who described how restrictions with limited exceptions and vague
legal language created an environment of confusion as to when providing lifesaving care would result in
criminal penalties for physicians. Another ACOG Fellow recounted how restrictive policies with limited
exceptions force physicians to wait until a patient’s health has so deteriorated the they would die without
such care. An ACOG Fellow practicing in Pennsylvania noted how the combined restrictions of the Hyde
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Amendment and state insurance prohibitions have limited or delayed access to lifesaving abortion care for
their patients. These stories teach us about the real-world impacts of legislative interference in the
physician-patient relationship.

Even in states where litigation has halted state restrictions from going into effect, the damage caused can
be profound. One ACOG Fellow living in Ohio who is a specialist in high-risk obstetrics recounted that
cven though some of the most extreme state abortion restrictions are currently blocked by the courts, their
mere existence creates confusion for clinicians and patients and undermines patient care, with clinicians
never knowing when the legal environment could change and turn them into criminals. In South Carolina,
a Fellow relayed how the passage of a six-week ban on abortion, cven though it was enjoincd, resulted in
paticnt and clinician confusion, cancelled appointments, and disruptions to paticnt care. The uncertainty
and misconceptions causcd by proposcd state restrictions disproportionately impact people who alrcady
are vuql:lerablc to disparitics in accessing abortion, including those with low incomes and peoplc of
color.™

ACOG physicians have also recounted the ways in which their patients accessed abortion care to save
their lives and protect their health. Again and again, our physicians” experiences demonstrate that cvery
patient’s circumstance is unique, and why one-size-fits-all mandates, combined with medically inaccurate
rhetoric and stigma, impose significant harmful barriers to access to carc.

Conclusion

ACOG urges Congress to protect patients and their physicians from unwarranted intrusions into the
practice of medicine and the patient-physician relationship. Critical first steps include passage of S. 1975,
the Women’s Health Protection Act, which would create federal protcctions against restrictions that have
no health benefits and intrude upon the patient-physician relationship. This bill promotes and protects
access to abortion services by safeguarding patients and medical professionals from limitations or
requirements that single out the provision of abortion services, clinicians who provide and refer for
abortion services, and facilities in which abortion services are provided.*® We also urge passage of S.
1021, the Equal Access to Abortion Coverage in Health Insurance (EACH) Act to ensure that everyone,
regardless of economic status and geographic location, has access to abortion by repealing the Hyde
Amendment.

Thank you for the opportunity to highlight our clinical guidance regarding reproductive health care, the
importance of evidence-based research, our members” experiences, and the experiences of the patients for
whom they care. ACOG looks forward to continued work with the Committee to protect access to
comprehensive reproductive health care.

¥ Passage of abortion ban and women’s accurate understand of abortion legality. Gallo MF, Casterline JB,
Chakraborty P, et al. Obstetrics & Gynecology: Feb 2021. DOI: hitps://doi.org/10.1016/j.ajog.2021.02.009
¢ Women’s Health Protection Act of 2021, S. 1973, 117th Cong. (2021)
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voted. The justices are participating in a secretive system for deciding a huge number of cases that leaves the
American peopie in the dark about the votes they cast. This is unacceptable and unnecessary.

Third, the empirical evidence from the 2020 term reveals that the shadow docket is, all too often, heavily
slanted in favor of certain parties. For some litigants, among them the Trump administration, religious entities
challenging COVID-19 orders, and states, the “exceptional mechanism” of emergency relief has become the
“new normal.™® In the 2020 term, the Supreme Court never turned down a single Trump administration request
for relief. Also in the 2020 term, the Court employed the shadow docket to rush through federal executions
before President Trump’s term ended,** allow the Trump administration to cut short the Census,'? and impose
new restrictions that make it harder for individuals to obtain medical abortions.* For others, the courthouse
doors remain bolted shut. No statistic better illustrates this than the fact that, in the 2020 term,

plaintiffs seeking religious exemptions through the shadow docket won ten times, while no other private litigant
succeeded in obtaining emergency relief.™ Voters seeking to challenge laws that make it harder to cast a
ballot,'® prisoners on death row,'® and inmates ravaged by the spread of COVID-19'7 all saw their pleas for
relief rejected.

Fourth, not only has the Roberts Court expanded its shadow docket in seismic ways, it has transformed the
role the emergency orders process plays in the Supreme Court’s decision-making process. A deeply troubling
aspect of the Supreme Court’s expansion of the shadow docket is a new predilection to use shadow docket
applications for emergency relief to craft new substantive legal doctrines binding on the lower courts. The
Court’s shadow docket decision-making processes are ill-suited to establishing binding legal rules. Rushed
decision-making and the lack of full briefing, amicus participation, and oral argument create an overwhelming
risk of error and invite the premature adjudication of difficult constitutional issues without time for appropriate

0 Barr v. E. Bay Sanctuary Covenant, 140 S. Ct. 3, 6 (2019) (Mem.) (Sotomayor, J., dissenting).

" See, e.g., Barrv. Lee, 140 S. Ct. 2590 (2020) (per curiam); Barr v. Purkey, 140 S. Ct. 2594 (2020) (Mem.);
United States v. Higgs, 141 S. Ct. 645 (2021) (Mem.); Barr v. Hall, 141 S. Ct. 869 (2020) (Mem.); Rosen v.
Montgomery, 141 S. Ct. 1232 (2021) (Mem.); United States v. Montgomery, 141 8. Ct. 1233 (2021) (Mem.).
For discussion, see Lee Kovarsky, The Trump Executions, U. Tex. L., Pub. L. Research Paper, at 41 (July 22,
2021), available at https://papers.ssrn.com/soi3/papers.cfm?abstract_id=389178 (explaining that “fw}hen it
came to the Trump Executions, the Supreme Court broke with established practice. They dissolved lower-court
stays at an unprecedented rate, and did so without contemporaneous merits dispositions”}. As Professor
Kovarsky explains, the “record suggests (overwhelmingly) that the Justices were using the shadow docket to
police the inaugural margin, presumably because they believed that executions scheduled beyond the margin
would not take place.” /d.

2 Ross v. Nat'! Urb. League, 141 S. Ct. 18 (2020) (Mem.).
B FDA v. Am. Coll. of Obstetricians & Gynecologists, 141 S. Ct. 578 (2021) (Mem.).

4 See Hurley & Chung, supra note 7. For the cases, see Roman Catholic Diccese of Brooklyn v. Cuomo, 141
S. Ct. 63 (2020) (per curiam); High Plains Harvest Church v. Polis, 141 8. Ct. 527 (2020) (Mem.); S. Bay
United Pentecostal Church v. Newsom, 141 S. Ct. 716 (2021) (Mem.); Harvest Rock Church, Inc. v. Newsom,
141 S. Ct. 889 (2020) (Mem.); Agudath Israel of Am. v. Cuomo, 141 S. Ct. 889 (2020) (Mem.); Robinson v.
Murphy, 141 S. Ct. 972 (2020) (Mem.); Harvest Rock Church, Inc. v. Newsom, 141 S. Ct. 1289 (2021) (Mem.);
Gish v. Newsom, 141 S. Ct. 1290 (2021) (Mem.); Tandon v. Newsom, 141 S. Ct. 1294 (2021) (per curiam);
Gateway City Church v. Newsom, 141 S. Ct. 1460 (2021) (Mem.).

® Raysor v. DeSantis, 140 S. Ct. 2600 (2020) (Mem.); Andino v. Middleton, 141 S. Ct. 9 (2020) (Mem.); Merrill
v. People First of Alabama, 141 8. Ct. 25 (2020) (Mem.); Democratic Nat1 Comm. v. Wisconsin State
Legislature, 141 S. Ct. 28 (2020) (Mem.).

® See, e.g., Mitchell v. United States, 140 S. Ct. 2624 (2020) (Mem.); Lee v. Watson, 141 S. Ct. 195 (2020)
(Mem.); Bernard v. United States, 141 S. Ct. 504 (2020) (Mem.); Bourgeois v. Watson, 141 S. Ct. 507 (2020)
{Mem.); Johnson v. United States, 141 S. Ct. 1233 (2021) {(Mem.); Johnson v. Rosen, 141 S. Ct. 1233 (2021)
{Mem.); Montgomery v. Watson, 141 S. Ct. 1232 (2021) (Mem.).

7 See Valentine v. Collier, 141 S. Ct. 57 (2020) (Mem.); see also Valentine v. Collier, 140 S. Ct. 1598 (2020)
(Mem.); Barnes v. Ahiman, 140 S. Ct. 2620 (2020) (Mem.).
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the law can survive strict scrutiny.® In other words, religious entities enjoy “something analogous to most-
favored nation status.™ This is potentially an incredibly sweeping rule, one that couid effectively gut Smith. As
Douglas Laycock put it, “{ilf a law with even a few secular exceptions isn’t neutral and generally applicable,
then not many laws are.™’

Using the emergency orders process to undermine an important and longstanding decision of the Supreme
Court is deeply troubling. The Supreme Court’s legitimacy depends on its commitment to transparency,
procedural regularity, and fairess. Its increasing willingness to use the shadow docket to make new law that
affects the rights and responsibilities of millions of people in decisions that are rushed and communicate little or
no reasoning to the public erodes our system of justice.

HHIN Conclusion

The Supreme Court’s authority and legitimacy depend on providing reasoned explanations of what the
Constitution and federal law require. The shadow docket, particularly in the expansive form it occupies today,
undermines this essential function. In addition to exploring the ways in which the Court's recent emergency
order ruling with respect to Texas’s S.B. 8 offends key constitutional rights and harms members of our national
family, the Committee should also examine ways to bring the shadow docket into the light and shrink the
outsized role it currently plays. This is not simply about process—though process is indeed vital to a justice
system that is meant to be open to all and aims to be perceived as fair and equitable. Rather, what we have
seen recently suggests that the use of the shadow docket tends to produce substantive resuits that privilege
certain interests over others, that work against democratic participation instead of for it, and that further
disempower already marginalized people. Congress and the American public can ignore this problem no
longer.

% Calvary Chape/, 140 S. Ct. at 2612 (Kavanaugh, J., dissenting); Roman Catholic Diocese, 141 S. Ct. at 73
(Kavanaugh, J., concurring).

“ Calvary Chapel, 140 S. Ct. at 2612 (Kavanaugh, J., dissenting) (quoting Douglas Laycock, The Remnants of
Free Exercise, 1990 S. Ct. Rev. 1, 49-50 (1990)).

“* Douglas Laycock, The Broader implications of Masterpiece Cakeshop, 2019 B.Y.U. L. Rev. 167, 173 (2019).
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As Fix the Court recently observed, “The Court’s power is derived entirely from its perceived
legitimacy, and yet time and time again it’s declined to show the public that this legitimacy is
deserved.”* We thank the committee for examining how to help the Court become more
transparent and, as a result, more legitimate. Doing so will benefit the Court and the country.

Sincerely,
Sarah Turberville

Director
The Constitution Project at the Project On Government Oversight

Gabe Roth
Executive Director
Fix the Court

Enclosure: 1

cc: Members of the Senate Judiciary Committee

® Roth and Cooper, “The Shadow Docket: Problems and Solutions” [see note 4].
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urgent, complex medical situations, providers must be able to take care of their patients ~ not worry
about malicious, unconstitutional lawsuits.

{t is undeniable that the United States has a two-tiered system for reproductive health care and it is only
getting worse. Our nation is only beginning to emerge from an ongoing pandemic that has
disproportionately harmed communities of color and we continue to reckon with systemic racial
injustice at the hands of the State. Measures that restrict and criminalize abortion are just another form
of the reproductive oppression that people of color have been subject to for centuries. It is criticai we
place this moment, faws like S.B. 8, and the imminent threat to reproductive heaith care within this
larger context. As we work to address inequities and injustice at all levels, we must understand that for
Black people, Indigenous people, communities of color, immigrants, young people, people with fow
incomes, and LGBTQ+ people, losing the fragile protections provided by Roe v. Wade would be
devastating.

On September 24, 2021, the House of Representatives voted to pass the Women’s Health Protect Act to
help put an end to arbitrary and medically unnecessary barriers on abortion care. We urge Members of
this Committee to support this bill and push for its passage, as well as others that would increase access
to health care rather than limit it including the EACH Act, HEAL Act, the Pregnant Workers Fairness Act,
and maternal heaith care provisions included in the Build Back Better package. Our patients and our
communities cannot wait.
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U.S. Senate Judiciary Committee
October 6, 2021
Page 2

In the last ten years, additional criminalization of the voting process in Texas has continued. The state Attorney
General has proceeded with public fanfare and haste to prosecute racial minorities for voting related “crimes.”
When the pandemic hit, the state schemed the electoral rules to benefit white voters over all others. in-person
voting was made mandatory for nearly all citizens under age 65 except those with disabilities. Voters over the
age of 65 in Texas are disproportionately white. The Texas Supreme Court then ruled that a disability under the
statute did not include lack of immunity to COVID-19.

Meanwhile, the Fifth Circuit ruled in a case challenging the restriction of vote by mail to persons over age 65 as a
violation of the 26" Amendment’s ban on age discrimination in voting that the Constitution does not prohibit
state laws that preference some voters over others {See TDP v. Abbott, 978 F.3d 168, 191 (Sth Cir. 2020}, “a law
that makes it easier for others to vote does not abridge any person's right to vote... [under the Constitution]”).
Therefore, in the 2020 election, voters over age 65, disproportionally white, could vote safely by mail while the
more diverse younger voters were required to do so in person. Texas was one of only four states to make this
racially discriminatory choice.

In this fast election, local election officials, operating within state law, took various steps to facilitate voting,
including offering drive-through voting centers and community drop boxes for mail ballots. in each case, the
state executive and judicial branches overrode them. Governor Abbott, after voting was already underway,
ordered large counties, such as Harris and Dallas, to have the same number of mail ballot drop locations as the
most sparsely populated counties in our state: one.

The state’s recent efforts to preference voting for the white electorate did not stop in November. Texas
Attorney General Ken Paxton filed the ill-fated lawsuit in the U.S. Supreme Court seeking to overturn the
elections of other states because the other states had not limited voting as Texas had done, The Attorney
General then spoke at the rally that preceded the January 6 insurrection at the United States Capitol. One of
Texas's U.S. Senators led the fight on the Senate floor to overturn the election results.

Having failed to void the will of voters, the state leadership has now opened a slew of criminal investigations
related to voting and the Attorney General is seeking statewide prosecutorial authority. Over the past year,
there have been scores of proposals to limit voting by racial minorities filed in the Legislature. The Governor has
made passing these restrictions a top priority — even giving it an official “emergency” designation, a rare
maneuver designed to fast-track legislation. Now signed into law, Senate Bill 1 is calculated to benefit
Republican-leaning white voters over Asian-Americans, African Americans and Latinos.

Our state has struggled to live up to its democratic promise from the very start. But Texas has aiso been a leader
at times. President Lyndon Johnson pushed for and secured the passage of the 1965 Voting Rights Act and
Barbara Jordan led the effort a few years later to see Texas fully covered under the Act and to recognize the
importance of protecting Latino voting rights. A Republican president from Texas, George W. Bush, signed the
reauthorization of the Voting Rights Act in 2006. in the 1970s and the early 1980s, Texas led with some
progressive reforms, including being one of the first states to adopt an early voting period.

Nevertheless, at this moment, Texas is diversifying and those who are in power remain steadfast in their
conviction to manipulate the voting rules to ensure they remain in power by limiting access to the ballot by
minority Texans.

As legislative leaders, we have fought, and continue to fight, against these onerous policies in every way we can.
Many Texas House Democrats spent several weeks this past summer in Washington, D.C. pushing for the
immediate passage of federal voter protection legislation. it is absolutely necessary that, as our representatives
in Congress, you do what it takes to pass the John Lewis Voting Rights Advancement Act.
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That is why we write to ask you to schedule an additional hearing as soon as
possible about the pressing need for Supreme Court expansion.

This is no passing ideological disagreement on our part with the conservative wing
of the Supreme Court. The conservative justices do not behave like umpires calling
balls and strikes. Instead, they now routinely throw out decades of precedent on the
flimsiest justifications imaginable, all to protect the interests of their preferred
political party. From granting corporations personhood rights in Citizens United; to
trashing 40-years of labor law precedent to undercut worker power in Janus; to
gutting the Voting Rights Act -- twice -- because “things have changed dramatically”
in the South; to allowing the state of Texas to effectively ban abortion without even
holding so much as an oral argument, it is beyond clear that this Court is dangerous
and is not bound by its own precedents when it comes to waging a culture war with
the American public.

The Supreme Court wasn't rigged overnight and it won't be unrigged overnight,
either. But Supreme Court expansion is an immediate step we can take to address
our broken court system and preserve any future progressive legislation or
administrative decisions -- and there is a bill pending this Congress, the Judiciary Act
of 2021, which would do just that.

We look forward to working with you and the committee on this critical legislation.
Respectfully,

Demos Action
Indivisible

Just Democracy
People's Parity Project
Stand Up America
Take Back the Court
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a patient to their appointment, iike family members, friends, and rideshare drivers. An
individual who successfully sues someone for “aiding and abetting” a pregnant person
seeking abortion care, would receive a financial reward of $10,000. The Supreme Court’s
decision to allow SB 8 to go into effect essentially gave Texas the green light to render Roe v.
Wade meaningless in the state and empowered anti-choice lawmakers to use this law as a
blueprint to roll back reproductive freedom in their own states. Politicians in at {east 11 states
have aiready expressed intent to introduce simiiar versions of Texas’s abortion ban. In fact,
justweeks after Texas's SB8 went into effect, anti-choice lawmakers in Florida introduced their
own version of the law, HB 167.

The looming threat to the future of legal abortion across the country is the result of a decades-
long far-right strategy to advance a radical and out-of-touch ideological agenda. in the late
1970s, radical conservatives weaponized the formerly non-political, back-burner issue of
abortion rights as political cover for their efforts to maintain white patriarchal control amidst
diminishing support for racist policies like school segregation, which had previously been the
backbone of their movement. in the years immediately preceding and following Roe v. Wade,
Evangelical Christians, who now form the backbone of the GOP, were overwhelmingly
indifferent on the issue of abortion. But through the carefully crafted messages of Paul
Weyrich, Jerry Falwell, and other architects of the Radical Right, abortion became the political
tool of choice for a movement determined to maintain control in a changing world, and the
trojan horse for a far-reaching array of ideologies meant to thwart social progress.’

In the intervening years, opposition to abortion has become a litmus test in far-right circles
for a host of political and judicial positions. In order to advance their agenda—one that stands
in direct opposition to the values of the majority of Americans—they developed and
implemented a strategy for capturing and maintaining minority rule. This strategy included
pushing regressive boilerplate legislation chipping away at access to abortion through state
legislatures and Congress, as well as stacking the federal judiciary with anti-choice
ideologues.

Anti-choice activists have spent decades building their influence over the federal judiciary
through well-funded, secretive networks like the Federaiist Society. Conservative activists
have never been shy about the fact that their takeover of the federal judiciaryis part of a broad
strategy to quell the majority and cement minority rule, but the election of Donald Trump took
this tactic to new heights. in May 2016, Trump pledged to only nominate anti-choice judges, a
promise he doubled down on in 2020."# And with the help of Mitch McConnell, Trump installed
anti-choice federa! judges with lifetime appointments at a breakneck pace. More than a
quarter of currently active federal judges are now Trump appointees, including Supreme Court
justices Neil Gorsuch, Brett Kavanaugh, and Amy Coney Barrett—tipping the balance of the
Court to a supermajority unmistakably hostile to reproductive freedom.” As Barrett's
nomination and confirmation were rushed through in the midst of an ongoing election, many
advocates cautioned that this was yet another part of the anti-choice strategy to ultimately
overturn Roe Now we have already seen this supermajority on the Court use the so-called
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“shadow docket” to undermine the right to abortion and abortion access.” With the Court
poised to hear Dobbs v. Jackson Women’s Health Organization, a case involving a Mississippi
15-week abortion ban that is a direct challenge to Roe v. Wade, there is no denying that the
threat to the constitutional right to abortion is real.

Thanks to the use of the shadow docket, anti-choice extremists did not have to wait for the
upcoming Dobbs case to render abortion inaccessible and Roe meaningless for one in ten
women of reproductive age.” The shadow docket is a mechanism whereby the justices may act
in an accelerated manner, at the cost of a transparent judicial proceeding and legal decision.
in recent years the Court has utilized the shadow docket at a higher level than before, issuing
decisions with significant impact that allow controversial policies to go into effect, often
unsigned and offering no reasoning.¥ As a result, as is the case in Texas, Americans are robbed
of their constitutional rights as these laws go into effect while the constitutionality is litigated
in the lower courts. When recently interviewed about the shadow docket mechanism, Justice
Breyer (who dissented in the Texas law shadow docket decision) noted, “it’s a huge mistake to
decide major things without the normal full argument.”"

Anti-choice lawmakers, emboldened by the anti-choice supermajority on the Court, have
accelerated their push to pass blatantly unconstitutional bans and restrictions on abortion.
The Supreme Court's use of the shadow docket has further enabled this quest by allowing
these laws to take effect prior to full judicial review and, as a consequence, in the interim
millions of people suffer the loss of their constitutional right to abortion. NARAL strongly urges
the Committee to consider the harm these state-level attacks and the shadow docket have on
millions of Americans as we work toward a world where every body is free to make the best
decisions for themselves, their families, and their lives.
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INTEREST OF AMICI CURIAE!

The American College of Obstetricians and Gyne-
cologists (“ACOG”), American Medical Association
(“AMA”), American Academy of Family Physicians
(“AAFP”), American Academy of Nursing (“AAN”),
American Academy of Pediatrics (“AAP”), American
Association of Public Health Physicians (“AAPHP”),
American College of Medical Genetics and Genomics
(“ACMG”), American College of Nurse-Midwives
(“ACNM”), American College of Osteopathic Obstetri-
cians and Gynecologists (“ACO0G”), American College
of Physicians (“ACP”), American Gynecological and
Obstetrical Society (“AGOS”), American Medical
Women’s Association (“AMWA”), American Psychiat-
ric Association (“APA”), American Society for Repro-
ductive Medicine (“ASRM”), Association of Women’s
Health, Obstetric and Neonatal Nurses (“AWHONN?”),
Council of University Chairs of Obstetrics and Gyne-
cology (“CUCOG”), GLMA: Health Professionals Ad-
vancing LGBTQ Equality (“GLMA”), North American
Society for Pediatric and Adolescent Gynecology
(“NASPAG”), National Medical Association (“NMA”),
National Association of Nurse Practitioners in Wom-
en’s Health (“NPWH?”), Society for Academic Special-
ists in General Obstetrics and Gynecology (“SAS-
GOG”), Society of Family Planning (“SFP”), Society of
General Internal Medicine (“SGIM”), Society of Gyne-
cologic Onecology (“SGO”), and Society of OB/GYN
Hospitalists (“SOGH”) submit this amici curiae brief in
support of Respondents.

I'No counsel for a party authored this brief in whole or in part,
and ho entity or person, other than amici curiae, their members, and
their counsel, made a monetary contribution intended to fund the
preparation or submission of this brief. Letters from the parties
consenting to the filing of this brief are on file with the Clerk.
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ACOG is the nation’s leading group of physicians
providing health care for women. With more than
62,000 members, ACOG advocates for quality health
care for women, maintains the highest standards of
clinical practice and continuing education of its mem-
bers, promotes patient education, and increases aware-
ness among its members and the public of the changing
issues facing women’s health care. ACOG is committed
to ensuring access to the full spectrum of evidence-
based quality reproductive health care, including abor-
tion care. ACOG has appeared as amicus curiae in
courts throughout the country. ACOG’s briefs and
medical practice guidelines have been cited by numer-
ous authorities, including this Court, as a leading pro-
vider of authoritative scientific data regarding child-
birth and abortion.?

AMA is the largest professional association of phy-
sicians, residents, and medical students in the United
States. Additionally, through state and specialty medi-
cal societies and other physician groups seated in the
AMA’s House of Delegates, substantially all U.S. phy-
sicians, residents, and medical students are represent-

2 See, e.g., June Medical Servs. LLC v. Russo, 140 S. Ct. 2103
(2020); Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292
(2016); Stenberg v. Carhart, 530 U.S. 914, 932-936 (2000) (quoting
ACOG brief extensively and referring to ACOG as among the
“gignificant medical authority” supporting the comparative safety
of the abortion procedure at issue); Hodgson v. Minnesota, 497
U.S. 417, 454 n.38 (1990) (citing ACOG in assessing disputed pa-
rental notification requirement); Simopoulos v. Virginia, 462 U.S.
506, 517 (1983) (citing ACOG in discussing “accepted medical
standards” for the provision of obstetric-gynecologic services, in-
cluding abortions); see also Gonzales v. Carhart, 550 U.S. 124, 170-
171, 175-178, 180 (2007) (Ginsburg, J., dissenting) (referring to
ACOG as “experts” and repeatedly citing ACOG’s brief and con-
gressional submissions regarding abortion procedure).
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ed in the AMA’s policymaking process. The objectives
of the AMA are to promote the science and art of medi-
cine and the betterment of public health. AMA mem-
bers practice in all fields of medical specialization and in
every State. This Court and the federal courts of ap-
peals have cited the AMA’s publications and amicus cu-
riae briefs in cases implicating a variety of medical
questions.?

AAFP, founded in 1947, is one of the largest na-
tional medical organizations, representing 133,500
members nationwide who provide continuous compre-
hensive health care to the public.

AAN represents more than 2,800 of nursing’s most
accomplished leaders and serves the public by advane-
ing health policy through the generation, synthesis, and
dissemination of nursing knowledge.

AAP is a professional medical organization dedicat-
ed to the health, safety, and well-being of infants, chil-
dren, adolescents, and young adults. Founded in 1930,
its membership is comprised of 67,000 primary care pe-
diatricians, pediatric medical subspecialists, and pediat-
ric surgical specialists.

AAPHP represents public health physicians in
promoting public health and preventive services.

ACMG is the only nationally recognized medical
professional organization solely dedicated to improving

3 See, e.g., Birchfield v. North Dakota, 136 S. Ct. 2160 (2016)
(citing AMA research on blood-aleohol levels that constitute drunk
driving); Graham v. Florida, 560 U.S. 48 (2010) (citing AMA brief
as medical authority on juvenile development); Ferguson v. City of
Charleston, 532 U.S. 67 (2001) (citing AMA brief in assessing pa-
tient privacy).
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health through the practice of medical geneties and ge-
nomics.

ACNM works to advance the practice of midwifery
to achieve optimal health for women. Its members in-
clude approximately 7,000 certified nurse midwives and
certified midwives who provide primary and maternity
care services to help women and their newborns.

ACOOG is a nonprofit organization committed to
excellence in women’s health representing over 2,500
osteopathic providers.

ACP is the largest medical specialty organization in
the U.S. Its membership includes 161,000 internal med-
icine physicians, related subspecialists, and medical
students.

AGOS is an organization composed of individuals
attaining national prominence in scholarship in the dis-
cipline of Obstetrics, Gynecology, and Women’s Health.
For over a century it has championed the highest quali-
ty of care for women and the science needed to improve
women’s health.

AMWA is the oldest multispecialty organization
dedicated to advancing women in medicine and improv-
ing women’s health.

APA is a nonprofit organization representing over
37,400 physicians who specialize in the practice of psy-
chiatry.

ASRM is dedicated to the advancement of the sci-
ence and practice of reproductive medicine. Its mem-
bers include approximately 8,000 professionals.

AWHONN is a nonprofit organization representing
the interests of 350,000 specialty nurses. Its mission is
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to empower and support nurses caring for women,
newborns, and their families.

CUCOG is an association promoting excellence in
medical education in the fields of obstetrics and gyne-
cology. Its members represent the departments of ob-
stetrics and gynecology of schools of medicine across
the country.

GLMA is the largest and oldest association of lesbi-
an, gay, bisexual, transgender and queer (LGBTQ)
health professionals and their allies whose mission is to
ensure health equity for LGBTQ and all sexual and
gender minority (SGM) individuals, and equality for
LGBTQ/SGM health professionals.

NASPAG is composed of gynecologists, adolescent
medicine specialists, pediatric endocrinologists, and
other medical specialists dedicated to providing multi-
disciplinary leadership in education, research, and gy-
necologic care to improve the reproductive health of
youth.

NMA, established in 1895, is the nation’s oldest and
largest professional and scientific organization repre-
senting more than 50,000 African American physicians
and their patients, and advocating for parity and justice
in medicine, the elimination of disparities in health and
promotion of health equity.

NPWH is the nonprofit organization that repre-
sents Women’s Health Nurse Practitioners and other
advanced practice registered nurses who provide wom-
en’s and gender-related healthcare.

SASGOG seeks to enhance women’s health by sup-
porting academic generalist physicians in all phases of
their careers.



213
6

SE'P represents approximately 800 scholars and ac-
ademic clinicians united by a shared interest in advane-
ing the science and clinical care of family planning.

SGIM is a member-based internal medical associa-
tion of over 3,300 of the world’s leading academic gen-
eral internists, who are dedicated to improving the ac-
cess to care for all populations, eliminating health care
disparities and enhancing medical education.

SGO is the premier medical specialty society for
health care professionals trained in the comprehensive
management of gynecologic cancers.

SOGH is a group of physicians, midwives, nurses
and others who support the OB/GYN Hospitalist model
and improving outcomes for hospitalized women.
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INTRODUCTION AND SUMMARY OF ARGUMENT

Reproductive health care is essential to women’s
overall health. Access to abortion is an important com-
ponent of reproductive health care. Amici curiae are
leading medical societies representing physicians,
nurses, and other clinicians who serve patients in Mis-
sissippi and nationwide, and whose policies represent
the education, training, and experience of clinicians in
this country. Amici's position is that laws regulating
abortion should be evidence-based, supported by a val-
id medical or scientific justification, and designed to
improve—not harm—women’s health.

Mississippi’s attempt to ban nearly all abortions af-
ter fifteen weeks of pregnancy* is fundamentally at
odds with the provision of safe and essential health
care, scientific evidence, and medical ethics. Contrary
to the assertions made by the Mississippi legislature
and the State below, there is no medical or scientific
justification for House Bill 1510 (the “fifteen-week ban”
or “Ban”). Instead, the Ban threatens the health of
pregnant patients by arbitrarily barring their access to
a safe and essential component of health care. In par-
ticular, patients of color, those with limited socioeco-
nomic means, and those in rural communities would be
most severely harmed should the Ban be allowed to go
into effect.

The Ban threatens to impose these harms in a
plainly unconstitutional manner—by banning abortion
months before viability, the line this Court has drawn
and long honored due to its significance as the first

# Under Mississippi House Bill 1510 (2018), “gestational age”
is measured from the first day of a patient’s last menstrual period
(“LMP”). See Pet. App. 69a.
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point in pregnancy at which fetal life can be medically
sustained outside the pregnant person’s body. Indeed,
the Ban reflects a fundamental misunderstanding and
misrepresentation of the science of fetal development.
The science conclusively establishes that a fetus at fif-
teen weeks gestational age is incapable of experiencing
pain. The science also makes clear that, at fifteen
weeks, a fetus is nowhere near viability because it is
months away from when it could survive delivery, even
with the latest advances in technology and medical
care.

The Ban also impermissibly intrudes into the pa-
tient-physician relationship by limiting a physician’s
ability to provide the health care that the patient, in
consultation with her physician, decides is best for her
health. Moreover, the Ban undermines longstanding
principles of medical ethics and places clinicians in the
untenable position of choosing between providing care
consistent with their best medical judgment, scientific
evidence, and the clinicians’ ethical obligations or risk
losing their medical licenses. The provision of safe
abortion services after careful consultation with a pa-
tient does not demean the practice of medicine. But in-
fringement on a clinician’s ability to honor patient au-
tonomy, by allowing patients to make their own health
care decisions, certainly does.
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ARGUMENT

I. ABORTION Is A SAFE, COMMON, AND ESSENTIAL
COMPONENT OF HEALTH CARE

Abortion is a common medical procedure. In 2017,
over 860,000 abortions were performed nationwide,’
including roughly 2,550 in Mississippi.® Approximately
one quarter of American women have an abortion be-
fore the age of 45.7

The overwhelming weight of medical evidence con-
clusively demonstrates that abortion is a very safe
medical procedure.! Complication rates from abortion
are extremely low, averaging around 2%, and most
complications are minor and easily treatable.” Major
complications from abortion are exceptionally rare, oc-
curring in just 0.23 to 0.50% of instances across gesta-

3 Jones et al., Guttmacher Inst., Abortion Incidence and Ser-
vice Availability in the United States, 2017, at 7 (2019).

® Guttmacher Inst., State Facts About Abortion: Mississippi
(Jan. 2021).

TJones & Jerman, Population Group Abortion Rates and
Lafetime Incidence of Abortion: United States, 2008-2014, 107 Am.
J. Pub. Health 1904, 1908 (2017).

8 See, e.g., National Academies of Sciences, Engineering, Med-
icine, The Safety and Quality of Abortion Care in the United
States 10 (2018) (“Safety and Quality of Abortion Care”) (“The
clinical evidence clearly shows that legal abortions in the United
States—whether by medication, aspiration, D&E or induction—
are safe and effective. Serious complications are rare.”).

° See, e.q., Upadhyay et al., Incidence of Emergency Depart-
ment Visits and Complications After Abortion, 125 Obstetrics &
Gynecology 175, 181 (2015) (finding 2.1% abortion-related compli-
cation rate); Safety and Quality of Abortion Care at 55, 60.
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tional ages and types of abortion methods.!® The risk of
death from an abortion is even rarer: nationally, fewer
than one in 100,000 patients die from an abortion-
related complication.!’ In contrast, the “risk of death
associated with childbirth [is] approximately 14 times
higher.”'? In fact, abortion is so safe that there is a
greater risk of complications or mortality for proce-
dures like wisdom-tooth removal, cancer-screening co-
lonoscopy, and plastic surgery.'

Nor are there significant risks to mental health or
psychological well-being resulting from abortion care.
Recent long-term studies have found that women who
obtain wanted abortions had “similar or better mental
health outcomes than those who were denied a wanted
abortion,” and that receiving an abortion did not in-
crease the likelihood of developing symptoms associat-

19White et al., Complications from First-Trimester Aspira-
tion Abortion: A Systematic Review of the Literature, 92 Contra-
ception 422, 434 (2015).

' See Jatlaoui et al., Abortion Surveillance—United States,
2015, 67 Morbidity & Mortality Weekly Rep. 1, 45 thl. 23 (2018)
{(finding mortality rate from 0.00052 to 0.00078% for approximately
five-year periods from 1978 to 2014); Zane et al., Abortion-Related
Mortality in the United States, 1998-2010, 126 Obstetrics & Gyne-
cology 258, 261 (2015) (noting an approximate 0.0007% mortality
rate for abortion).

12 Raymond & Grimes, The Comparative Safety of Legal In-
duced Abortion and Childbirth in the United States, 119 Obstet-
rics & Gynecology 215, 216 (2012).

13 ANSIRH, Safety of Abortion in the United States, Issue
Brief No. 6, at 2 (Dec. 2014); American Soc'y for Gastrointestinal
Endoscopy, Complications of Colonescopy, T4 Gastreintestinal
Endoscopy 745, 747 (2011); Grazer & de Jong, Fatal Outcomes
Sfrom Liposuction: Census Survey of Cosmetic Surgeons, 105 Plas-
tic & Reconstructive Surgery 436, 441 (2000).
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ed with depression, anxiety, post-traumatic stress, or
suicidal ideation compared to women who were forced
to carry a pregnancy to term.!*

Moreover, access to abortion remains vital for
pregnant patients’ overall health and well-being. One
recent study noted that 95% of participants believed an
abortion had been the “right decision for them” three
years after the procedure.'” The medical community
recognizes abortion as a safe and essential component
of women’s health care.'®

II. SCIENTIFIC EVIDENCE CONCLUSIVELY DEMONSTRATES
THAT A FETUS IS NOT VIABLE AT FIFTEEN WEEKS

This Court has long recognized viability as the crit-
ical point of fetal development after which the State’s
asserted interest in protecting potential fetal life may
outweigh a woman’s privacy and autonomy interests in
terminating her pregnancy. In Planned Parenthood of

4 Biggs et al., Women’s Mental Health and Well-Being 5
Years After Recetving or Being Denied an Abortion: A Prospective,
Longitudinal Cohort Study, 74 JAMA Psychiatry 169, 177 (2017).

15 Rocea et al., Decision Rightness and Emotional Responses
to Abortion in the United States: A Longitudinal Study, 10 PLoS
ONE 1,7 (2015).

16 See, e.g., Bditors of the New England Jowrnal of Medicine,
the American Board of Obstetrics and Gynecology, et al., The
Dangerous Threat to Roe v. Wade, 381 New Eng. J. Med. 979
(2019) (stating the view of the Editors of the New England Journal
of Medicine along with “several key organizations in obstetrics,
gynecology, and maternal-fetal medicine” including the American
Board of Obstetrics and Gynecology, that “[alccess to legal and
safe pregnancy termination ... is essential to the public health of
women everywhere”); ACOG, Abortion Policy (Nov. 2014, reaff’d
Nov. 2020); Soc’y for Maternal-Fetal Med., Access to Pregnancy
Termination Services (2017).
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Southeastern Pennsylvania v. Casey, the Court reaf-
firmed Roe’s holding that “[b]efore viability, the State’s
interests are not strong enough to support a prohibition
of abortion or the imposition of a substantial obstacle to
the woman’s effective right to elect the procedure.”
505 U.S. 833, 846 (1992). But it explained that, in
weighing a woman’s privacy and autonomy interests in
obtaining an abortion against the State’s asserted in-
terest in protecting potential fetal life, viability is
where “the line should be drawn” and “the point at
which the balance of interests tips.” Id. at 860-861, 870.

This Court explained that the balance shifts be-
cause viability “is the time at which there is a realistic
possibility of maintaining and nourishing a life outside
the womb, so that the independent existence of the sec-
ond life can in reason and all fairness be the object of
state protection that now overrides the rights of the
woman” and accordingly “there is no line other than vi-
ability which is more workable.” Casey, 505 U.S. at
870. As Justice Blackmun explained in his coneurrence
in Webster v. Reproductive Health Services, “[t]he via-
bility line reflects the biological facts and truths of fetal
development; it marks the threshold moment prior to
which a fetus cannot survive separate from the woman
and cannot reasonably and objectively be regarded as a
subject of rights or interests distinet from, or para-
mount to, those of the pregnant woman.” 492 U.S. 490,
553 (1989); see also Roe v. Wade, 410 U.S. 113, 117, 162-
163 (1973).

This Court’s recognition of viability as a meaningful
point in a pregnancy at which the interests at play may
shift necessarily reflects an understanding of scientific,
medical, and clinical realities. Viability is the capacity
of the fetus for prolonged survival outside of the wom-
an’s uterus. Once a fetus reaches viability, medical
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support alone could sustain it, and its continued exist-
ence is no longer entirely dependent on the pregnant
patient. As relevant here, there is an undisputed scien-
tific, medical, and clinical consensus that fifteen-weeks
LMP is months before fetal viability is possible.!”

In Casey, this Court acknowledged that “advances
in neonatal care have advanced viability to a point
somewhat earlier” than it had been when Eoe was de-
cided, but explained that “the divergences from the fac-
tual premises of 1973 have no bearing on the validity of
Roe’s central holding,” which “in no sense turns on
whether viability occurs at approximately 28 weeks, as
was usual at the time of Roe, at 23 to 24 weeks, as it
sometimes does today, or at some moment even slightly
earlier in pregnancy, as it may if fetal respiratory ca-
pacity can somehow be advanced in the future.” 505
U.S. at 860. In 2021, fifteen-weeks LMP remains long
before there is any possibility of viability. The Ban
therefore admittedly bans abortions long before consti-
tutionally permissible under the framework set forth in
Roe and Casey.'®

Mississippi attempts to distract from the fact that
its Ban unconstitutionally prohibits abortion well be-
fore viability by alleging concerns about “fetal pain.”
But, in asserting any interest in preventing “fetal pain”
to justify its fifteen-week ban, Pet. Br. 44, Mississippi

17 ACOG, Abortion Policy (Nov. 2014, reaff'd Nov. 2020)
(“Whether [a fetus is viable] is a medical determination” and “a
matter for the judgment of the responsible health care provider.”).

1% Soe Casey, 505 U.S. at 860 (“Whenever [viability] may oc-
cur, [its] attainment ... may continue to serve as the critical fact,
just as it has done since Roe was decided; which is to say that no
change in Roe’s factual underpinning has left its central holding
obsolete, and none supports an argument for overruling it.”).
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attempts to manufacture a concern that medical con-
sensus rejects as scientifically unfounded. There is no
credible scientific evidence of fetal pain perception pre-
viability, and certainly none at fifteen weeks LMP, ap-
proximately two months before a fetus approaches via-
bility. Every major medical organization that has ex-
amined the issue of fetal pain and peer-reviewed stud-
ies on the matter have consistently reached the conclu-
sion that pre-viability abortion does not result in fetal
pain perception.”

The medical consensus is that fetal pain perception
is not possible before at least twenty-four weeks gesta-
tion because the neural circuitry required to sense, per-
ceive, or experience pain is not developed in earlier
gestations. Pain perception requires an intact neural
pathway from the periphery of the body (the skin),
through the spinal cord, into the thalamus (the gray
matter in the brain that relays sensory signals) and on
to the region of the cerebral cortex.’’ These neural
connections do not develop until after at least twenty-

¥ See ACOG, Facts Are Important—Fetal Pain (July 2013);
Royal College of Obstetricians and Gynaecologists, Fetal Aware-
ness: Review of Research and Recommendations for Practice
(Mar. 2010) (concluding fetal pain is not possible before 24 weeks
gestation, based on expert panel review of over 50 papers in medi-
cal and scientific literature); SMFM et al., SMFM Consult Series
#59: The use of analgesia and anesthesia for maternal-fetal proce-
dures, Am. J. Obstetrics & Gynecology 4-5 (2021); Apkarian et al.,
Huwman Brain Mechanisms of Pain Perception and Regulation in
Health and Disease, 9 Eur. J. Pain 463 (2005); Lee et al., Fetal
Pain: A Systematic Multidisciplinary Review of the Evidence, 294
J. Am, Med. Ass'n 947 (2005).

0 See, e.g., Apkarian et al., 9 Eur. J. Pain at 465-484; Tracey &
Mantyh, The Cerebral Signature for Pain Perception and Its
Modulation, 556 Neuron 377 (2007); Key, Why Fish Do Not Feel
Pain, 3 Animal Sentience 1 (2016).



222

15

four weeks gestation.?! The scientific evidence there-

fore demonstrates that an asserted concern about “fetal
pain” should have no place in determining the constitu-
tionality of the Ban or the understanding of viability.

III. THE BAN WILL HARM, NOT IMPROVE, PREGNANT PA-
TIENTS’ HEALTH

The State’s health justifications for the Ban equally
defy medical consensus. The Ban bars the provision of
abortions after fifteen weeks of pregnancy with only
narrowly defined exceptions for medical emergencies
and severe fetal abnormalities. Miss. Code § 41-41-
191(3)(h) & (j); (4)(a) (2018). Physicians and other clini-
cians could have their professional licenses suspended
or revoked for providing an abortion in contravention
of the Ban. Id. § 41-41-191(6). This Ban—an unconsti-
tutional pre-viability ban on abortion—would cause se-
vere and detrimental physical and psychological health
consequences for pregnant patients.

A. The Ban Will Endanger The Physical And
Psychological Health Of Pregnant Patients

While individuals who need an abortion want to ob-
tain one as early as they can, there are a variety of rea-
sons some patients may require a pre-viability abortion
after the first trimester. Tens of thousands of abor-
tions nationwide are performed at or after 14 weeks’
gestation.?? Because more than 45% of pregnancies in

2 Royal College of Obstetricians and Gynaecologists, Fetal
Awareness: Review of Research and Recommendations for Prac-
tice, vii, 8-9 (Mar. 2010); SMFM et al., SMFM Consult Series #59:
The use of analgesia and anesthesia for maternal-fetal proce-
dures, Am. J. Obstetrics & Gynecology 4-5 (2021).

22 CDC, Abortion Surveillance—United States (Nov. 27, 2020).
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the United States are unplanned, and because many
medical conditions—including irregular periods—may
mask a pregnancy, many women do not discover they
are pregnant for several weeks.”? In fact, one study
found that approximately half of those who obtain abor-
tions in their second trimester do so because delays in
suspecting and testing for pregnancy caused them to
miss the opportunity for an earlier abortion.*

After patients become aware of their pregnancies,
they may need time to consult with family or health
professionals. It often takes time before patients who
have decided they need to end their pregnancy can ac-
cess abortion care given the host of logistical and finan-
cial barriers many face, including paying for the proce-
dure, and organizing transportation, accommodation,
childcare, and time off from work. Women who have
abortions later in pregnancy have been found to “have
had difficulty finding an abortion provider,” “live far-
ther from the clinice,” “be less educated,” “have had dif-
ficulty arranging transportation,” “be unsure of their
last menstrual period,” and “experience fewer pregnan-
cy symptoms.”® One recent study found that women
receiving first-trimester abortions were delayed in do-
ing so for a variety of reasons: 36.5% due to travel and
procedure costs, 37.8% due to not recognizing the preg-
nancy, 20.3% due to insurance problems, and 19.9% due

23 Guttmacher Inst., Unintended Pregnancy in The United
States (Jan. 2019); Boonstra et al., Guttmacher Inst., Abortion in
Women’s Lives 29 (2006).

M Drey et al,, Risk Factors Associated with Presenting for
Abortion in the Second Trimester, 107 Obstetrics & Gynecology
128 (Jan. 2006).

23 Id. at 128.
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to not knowing where to find abortion care.*® Even
greater proportions of women needing second-
trimester abortions faced these obstacles.?” These hur-
dles are accentuated by the fact that in several states—
including Mississippi—there is presently only one clinic
providing abortions.

The Ban dangerously limits the ability of women at
or near fifteen weeks’ gestation to obtain the health
care they need: some will be forced to travel outside the
State to obtain an abortion; others will attempt self-
induced abortion; and others still will be forced to carry
their pregnancy to term. Kach of these outcomes in-
creases the likelihood of negative consequences to a
woman’s physical and psychological health that could be
avoided if care were available.”®

For instance, being forced to travel outside the
State needlessly delays the abortion to later in preg-
nancy. Though the risk of complications from abortion
care overall remains exceedingly low, increasing gesta-
tional age results in an increased chance of a major
complication—a risk increased further still by continu-
ing a pregnancy to term.”” The Ban will also increase
the possibility that women may attempt self-induced
abortions through harmful or unsafe methods.*® Stud-

26 Udapdhyay et al., Denial of Abortion Because of Provider
Gestational Age Limits in the United States, 104 Am. J. Pub.
Health 1687, 1689 (Sept. 2014).

27 1d.

28 Qee, e.g., ACOG, Committee Opinion No. 815, Increasing
Access to Abortion (Dec. 2020).

2 Upadhyay et al., 125 Obstetrics & Gynecology at 181.

30 See, e.qg., Jones et al., Abortion Incidence and Service
Availability in the United States, 2017, at 3, 8 (2019) (noting a rise
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ies have found that women are more likely to self-
induce abortions where they face barriers to reproduc-
tive services, and methods of self-induction outside safe
medical abortion (i.e., abortion by pill) may rely on
harmful tacties such as herbal or homeopathic reme-
dies, intentional trauma to the abdomen, abusing alco-
hol or illicit drugs, or misusing dangerous hormonal
pills.!

Those patients who do not—or cannot—obtain an
abortion due to the Ban will be forced to carry a preg-
nancy to term—an outcome with significantly greater
risk to maternal health and mortality. The U.S. mortal-
ity rate associated with live births from 1998 to 2005
was 8.8 deaths per 100,000 live births,*? and maternal
mortality rates have increased staggeringly since
then.** In contrast, the mortality rate associated with
abortions performed from 1998 to 2005 was 0.6 deaths
per 100,000 procedures®* A woman’s risk of death as-
sociated with childbirth is accordingly approximately
14 times higher than any risk of death from an abor-
tion,

in patients who had attempted to self-manage an abortion, with
highest proportions in the South and Midwest).

3 Grossman et al., Tex. Pol'y Eval. Proj. Res., Knowledge,
Opinion and Hrperience Related to Abortion Self-Induction in
Texas 3 (2015).

3 Raymond & Grimes, 119 Obstetrics & Gynecology at 216.

33 MacDorman et al., Recent Increases in the U.S. Maternal
Mortality Rate: Disentangling Trends from Measurement Issues,
128 Obstetrics & Gynecology 447 (2016) (finding a 26.6% increase
in maternal mortality rates between 2000 and 2014).

3 Raymond & Grimes, 119 Obstetrics & Gynecology at 216.
3 Id.
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In addition to much greater maternal mortality,
continued pregnancy and childbirth also entail other
substantial health risks for women. Even an uncompli-
cated pregnancy causes significant stress on the body
and involves physiological and anatomical changes.
Moreover, continuing a preghancy to term can exacer-
bate underlying health conditions or cause new condi-
tions. For example, approximately 6 to 7% of pregnan-
cies are complicated by gestational diabetes mellitus, a
condition in which carbohydrate intolerance develops
during pregnancy and which frequently leads to mater-
nal and fetal complications, including developing diabe-
tes later in life.*> Another complication is preeclampsia,
a disorder associated with new-onset hypertension that
occurs most often after 20 weeks of gestation and can
result in blood pressure swings, liver issues, and sei-
zures, among other conditions.”” Labor and delivery
are likewise not without significant risk, including that
of hemorrhage, placenta accreta spectrum, hysterecto-
my, cervical laceration, and debilitating postpartum
pain, among others.*® Approximately one in three
women who give birth in the United States do so by ce-
sarean delivery, a major procedure that carries in-

36 ACOG Practice Bulletin No. 190, Gestational Diabetes
Mellitus (Feb. 2018).

37 ACOG Practice Bulletin No. 222, Gestational Hypertension
and Preeclampsia (Dec. 2018).

38 ACOG Practice Bulletin No. 183, Postpartum Hemorrhage
{Oct. 2017); ACOG Obstetric Care Consensus, Placenta Accreta
Spectrum (July 2012, reaff'd 2021); ACOG Practice Bulletin No.
198, Prevention and Management of Obstetric Lacerations at Vag-
inal Delivery (Sept. 2018); ACOG Clinical Consensus No. 1, Phar-
macologic Stepwise Multimodal Approach for Postpartum Pain
Management (Sept. 2021).
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creased risk of complications.”® Finally, evidence sug-
gests that women denied abortions because of gesta-
tional age limits are more likely to experience negative
psychological health outcomes—such as anxiety, lower
self-esteem, and lower life satisfaction—than those
women who obtained a needed abortion.* Accordingly,
as a medical and scientific matter, the fifteen-week ban
is detrimental to women’s physical and psychological
health and well-being.*!

B. There Is No Health Or Safety Justification
For The Fifteen-Week Ban

Similar to its disregard of the greater risks of fore-
ing patients to continue a pregnancy, the State’s af-
firmative attempt to justify the Ban as a means of “pro-
tecting the health of women” is scientifically baseless.
Pet. Br. 7-8; Miss. Code § 41-41-191. In enacting the
Ban, the Legislature relied on a single study to con-
clude that abortion “carries significant physical and
psychological risks to the maternal patient.” Pet. Br.
8.; Miss. Code §41-41-191. But the State ignores the
rest of that study’s findings—which show that, alt-
hough the risks of abortion marginally increase as
pregnancy progresses, abortion is exceedingly safe
throughout pregnancy and comparatively safer than

¥ CDC, National Vital Statistics Reports Vol. 70, No. 2,
Births: Final Data for 2019 (2021); ACOG, Obstetric Care Consen-
sus No. 1, Safe Prevention of the Primary Cesarean Delivery
{Mar. 2014, reaff’d 2016).

40 Biges et al., 74 JAMA Psychiatry at 172.

4 Safety and Quality of Abortion Care at 74 (noting that the
greatest threats to the safety and quality of abortion in the U.S.
are unnecessary regulations that restrict access to abortion).
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continued pregnancy and childbirth*>—as well as the
conclusions of the broader scientific and medical com-
munity, and decades of clinical experience.

Contrary to the State’s assertion, the overwhelm-
ing weight of medical consensus finds induced abortion
is one of the least risky procedures in modern medicine
and is several times safer than the only alternative—
carrying a pregnancy to term and giving birth.* More-
over, every complication associated with abortion, in-
cluding anemia, hypertensive disorders, and pelvic and
perineal trauma is “more common among women hav-
ing live births than among those having abortions.”**

As discussed above (see supra pp.17), although the
risk of complications does increase somewhat as preg-
nancy progresses, the absolute risk of complications as-
sociated with an abortion remains exceedingly low
across all gestational ages and methods.* There are a
variety of reasons why abortion carries a comparatively
greater risk of complications as pregnancy progresses,
including that abortions in the second trimester typical-

42 Bartlett et al., Risk Factors for Legal Induced Abortion-
Related Mortality in the United States, 103 Obstetrics & Gynecol-
ogy 729 (2004).

B 1d. at 729; see also supra notes 8-14 and accompanying text.

M Raymond & Grimes, 119 Obstetrics & Gynecology at 216-
217; see also Bruce et al., Maternal Morbidity Rates in a Managed
Care Population, 111 Obstetrics & Gynecology 1089, 1092 (2008)
(“Rates of anemia, hypertensive disorders of pregnancy, pelvic and
perineal trauma, excessive vomiting, and postpartum hemorrhage

each occurred more frequently in women who had a live birth or
stillbirth.”).

4 See supra notes 814 and accompanying text.
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ly require more involved procedures and more sedation
than procedures in the first trimester.*

The medical community has not, however, recom-
mended any pre-viability limits—rather, it has recom-
mended, as the study the State relies on explains, “in-
creased access to surgical and nonsurgical abortion ser-
vices” as they “may increase the proportion of abor-
tions performed at lower-risk, early gestational ages.”’
This conclusion is consistent with a recent study pub-
lished by the National Academies of Medicine, Engi-
neering, and Science showing that the greatest threats
to the safety and quality of abortion in the United
States are unnecessary government regulations that
restrict access to abortion.*

Similarly, there is no support for the State’s propo-
sition that abortion “carries significant ... psychological
risks.” Pet. Br. 7-8 (quotation marks omitted); Miss.
Code § 41-41-191. In fact, the “highest-quality research
available does not support the hypothesis that abortion
leads to long-term mental health problems.”® 1In the
context of unplanned pregnancies, high-quality recent
studies have found no long-term difference in the risk of

46 Safety and Quality of Abortion Care at 10.

47 Bartlett et al., 103 Obstetrics & Gynecology at 736; see also
ACOG, Committee Opinion No. 815, Increasing Access to Abortion
(Dec. 2020).

8 Safety and Quality of Abortion Care.

¥ Charles et al., Abortion and Long-Term Mental Health
Outcomes: A Systematic Review of the Evidence, 78 Contraception
436, 448-449 (July 2008) (emphasis added); see also Biggs et al.,
Mental Health Diagnoses § Years After Receiving or Being De-
nied an Abortion in the United Stafes, 105 Am. J. Pub. Health
2257, 2561 (2015) (finding that obtaining an abortion does not cor-
relate with higher rates of diagnoses of mental health disorders).



230
23

experiencing symptoms of posttraumatic stress, de-
pression, or anxiety, or of experiencing lower self-
esteem or life satisfaction between women who have
abortions and those who carry their pregnancy to
term.”® Instead, evidence indicates that being denied a
wanted abortion can have a detrimental impact on
women’s mental health.”® 1In short, contrary to the
State’s claim, the fifteen-week ban will not advance or
protect women’s health; rather it will cause physical and
psychological harm for pregnant women. The State’s
claim that the Ban promotes the health of pregnant
women is simply without legitimate scientific basis.

C. The Narrow Medical Emergency Exception
Does Not Adequately Protect Patients’ Health

Under the Ban, a physician may perform an abor-
tion after fifteen weeks only in cases involving a “medi-
cal emergency” or “severe fetal abnormality.” Miss.
Code § 41-41-191. The Ban narrowly defines a “medical
emergency”’ as a condition when “an abortion is neces-
sary to preserve the life of the pregnant woman” or
when pregnancy will create a “serious risk of substan-
tial and irreversible impairment of a major bodily func-

9 Biggs et al., 74 JAMA Psychiatry at 177.

SLId. at 172 (finding that a week after seeking an abortion,
women denied abortion because of gestational age limits are signif-
icantly more likely to report symptoms of anxiety than women
who receive an abortion); id. (finding that depression and anxiety
in women who had abortions declined following the abortion, but
that in women who were denied abortions and subsequently gave
birth those symptoms remained); Biggs et al., Does Abortion Re-
duce Self-Esteem and Life Satisfaction?, 23 Quality of Life Re-
gearch 2505 (2014) (finding that women who received an abortion
experienced higher self-esteem than women who were denied an
abortion).



231

24

»

tion.” Id. This accordingly forecloses an abortion for
women who might face serious medical complications
that, while posing grave risks to their health, are not
urgent or extreme enough in the State’s narrow view to
fall within the Act’s medical emergency exception.

There are a significant number of serious medical
conditions that may not qualify as a “medical emergen-
cy”’ under the Ban’s narrow definition but would never-
theless jeopardize a patient’s health. These include, but
are not limited to: Alport syndrome (a form of kidney
inflammation), valvular heart disease (abnormal leak-
age or partial closure of a heart valve that can occur in
patients with no history of cardiac symptoms), lupus (a
connective tissue disorder that may suddenly worsen
during pregnancy and lead to blood clots and other se-
rious complications), pulmonary hypertension (in-
creased pressure within the lung’s circulation system
that can escalate during pregnancy), and diabetes
(which ean worsen to the point of causing blindness as a
result of pregnancy).’? The Ban also makes no excep-
tion for women who may have experienced conditions
constituting a “medical emergency” in previous preg-
nancies and now seek to terminate a subsequent preg-
nancy to avoid future life-threatening complications.
Moreover, the Ban makes no allowances for mental
health issues that might put a woman’s health and life

52 See Matsuo et al., Alport Syndrome and Pregnancy, 109
Obstetrics & Gynecology 531, 531 (Feb. 2007); Stout & Otto, Preg-
nancy in Women with Valvulayr Heart Disease, 93 Heart Rev. 552,
552 (May 2007); Cortes-Hernandez et al., Clinical Predictors of
Fetal and Maternal Outcome in Systemic Lupus Erythematosus:
A Prospective Study of 103 Pregnancies, 41 Rheumatolegy 643,
646-647 (2002); Kiely et al., Pregnancy and Pulmonary Hyperten-
sion; A Practical Approach to Management, 6 Obstetric Med. 144,
153 (2013); Greene & Ecker, Abortion, Health and the Law, 350
New Eng. J. Med. 184, 134 (2004).
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at risk if the pregnancy is not terminated.”® Any of
these conditions can progress and become more serious
or lead to additional health risks if abortion care is not
available.

It is untenable to force a pregnant patient to wait
until her medical condition escalates to the point that
“an abortion is necessary to preserve [her] life” or her
pregnancy creates “serious risk of substantial and irre-
versible impairment of a major bodily function” before
being able to seek potentially life-saving care. Miss.
Code § 41-41-191. Nor should physicians be put in the
impossible position of either letting a patient deterio-
rate until one of these conditions is met or face possible
loss of their medical licenses for performing an abortion
in contravention of the Ban. In forcing physicians to
wait until a patient is close enough to death that they
will risk their license to practice medicine to save her
life by providing needed abortion care, the State inde-
fensibly jeopardizes patients’ health.

D. The Ban Will Hurt Rural, Minority, And Poor
Patients The Most

The Ban will disproportionality impact people of
color, those living in rural areas, and those with limited
economic resources. This is because, as a general mat-
ter, 75% of those seeking abortion are living at or below
200% of the federal poverty level, and the majority of
patients seeking abortions identify as Black, Hispanic,

33 Miss. Code § 41-41-191 (2018) (“medical emergency” defined
as When “life is endangered by a physical disorder, physical illness,
or physical injury” (emphasis added)); see also, e.g., Mangla et al.,
Maternal Self-Harm Deaths: An Unrecognized and Preventable
Outcome, 221 Am. J. Obstetrics & Gynecology 295 (2019).
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Asian, or Pacific Islander.® Similarly, traveling out of
State for medical care is more difficult, if not impossi-
ble, for patients with limited means or geographic re-
moteness.

The inequities continue after an abortion is denied.
As explained supra pp.18-20, forcing patients to contin-
ue pregnancy increases their risk of complications, and
the risk of death associated with childbirth is approxi-
mately 14-times higher than that associated with abor-
tion. Nationwide, Black women’s pregnancy-related
mortality rate is 3.2 times higher than that of white
women, with significant disparities persisting even in
areas with the lowest overall rates and among women
with higher levels of education.”® Indeed, Black women
in Mississippi are nearly three times more likely to die
from pregnancy-related causes than white women,
making carrying an unwanted pregnancy to term dis-
proportionately dangerous for them.”* The Ban thus
exacerbates inequities in women’s health and health
care, negatively affecting the most vulnerable Missis-
sippians.

IV. THE BAN FORCES CLINICIANS TO MAKE AN IMPOSSI-
BLE CHOICE BETWEEN UPHOLDING THEIR ETHICAL
OBLIGATIONS AND FOLLOWING THE LAW

Pre-viability abortion bans such as the one at issue
in this case violate long-established—and widely ac-
cepted—principles of medical ethies and intrude upon

>* Jerman et al., Guttmacher Inst., Characteristics of U.S.
abortion patients in 2014 and changes since 2008 (2016).

35CDC, Racial and Ethnic Disparities Continue in Pregnan-
cy-Related Deaths (Sept. b, 2019).

36 Mississippi State Department of Health, Mississippi Ma-
ternal Movtality Report (Apr. 2019).
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the foundation of the patient-physician relationship:
honest, open communication. Such bans require medi-
cal professionals to violate the age-old principles of be-
neficence, non-maleficence, and respect for patient au-
tonomy in order to avoid negative personal and profes-
sional consequences such as having their licenses to
practice medicine revoked. Miss. Code § 41-41-191(6).
It is pre-viability abortion bans—not the ability to per-
form safe abortions before a fetus could ever survive
outside the womb—that threaten the medical profes-
sion’s integrity. See Pet. Br. 5 (framing the Ban as fur-
thering Mississippi’s interest in “protecting ... the med-
ical profession’s integrity”).

A. The Ban Undermines The Patient-Physician
Relationship

Patient safety is of paramount importance to amici.
While some regulation of medical practice is necessary
to protect patient safety, legislation that substitutes lay
lawmakers’ views for a physician’'s expert medical
judgment impermissibly interferes with the patient-
physician relationship and poses grave dangers to pa-
tient well-being. ACOG’s Code of Professional Ethics
states that “the welfare of the patient must form the
basis of all medical judgments” and that obstetrician-
gynecologists should “exercise all reasonable means to
ensure that the most appropriate care is provided to
the patient.””” Likewise, the AMA Code of Medical
Ethics places on physicians the “ethical responsibility
to place patients’ welfare above the physician’s own
self-interest or obligations to others.””*

ST ACOG, Code of Professional Ethics 2 (Dec. 2018).
38 AMA, Code of Medical Ethics Opinion 1.1.1.
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The patient-physician relationship is critical for the
provision of safe and quality medical care.” At the core
of this relationship is the ability to counsel frankly and
confidentially about important issues and concerns
based on patients’ best medical interests, and with the
best available scientific evidence.®® Amici oppose laws
that threaten the patient-physician relationship absent
a justifiable health reason. “Laws ... that require phy-
sicians to give, or withhold, specific information when
counseling patients, or that mandate which tests, pro-
cedures, treatment alternatives or medicines physi-
cians can perform, prescribe, or administer are ill-
advised.”! Laws should not interfere with the ability
of physicians to offer appropriate treatment options to
their patients without regard for their own self-
interests.

By prohibiting pre-viability abortions, the Ban in-
terferes with the patient-physician relationship. For
example, if a patient’s health were compromised, but
the fetus was at approximately fifteen-weeks LMP, the
Ban would only allow a physician to perform an abor-
tion if the threat to the patient’s health rose to a legis-
latively defined “medical emergency,” regardless of the

59 ACOG, Statement of Policy, Legislative Interference with
Patient Care, Medical Decisions, and the Patient-Physician Rela-
tionship (May 2013, reaffd and amended August 2021) (“ACOG,
Legis. Policy Statement”).

80 AMA, Patient-Physician Relationships, Code of Medical
Ethics Opinion 1.1.1 (“The relationship between a patient and a
physician is based on trust, which gives rise to physicians’ ethical
responsibility to place patients’ welfare above the physician’s own
self-interest or obligations to others, to use sound medical judg-
ment on patients’ behalf, and to advocate for their patients” wel-
fare.”).

81 ACOG, Legis. Policy Statement, supra note 59.
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overall medical advisability of the procedure or the de-
sire of the patient. Miss. Code § 41-41-191(3). The Ban
defines a qualifying “medical emergency” to mean that
the pregnant patient’s life must be “endangered by a
physical disorder, physical illness, or physical injury ...
or when the continuation of the pregnancy will create a
serious risk of substantial and irreversible impairment
of a major bodily function.” Id. (3)(j). A physician and
patient together may conclude that an abortion was in
the patient’s best medical interests even though the
risk posed by continuing the pregnancy does not rise to
the level of immediately life threatening or risking sub-
stantial and irreversible physical impairment of a major
bodily function. The Ban thus forces physicians to
choose between the ethical practice of medicine or
obeying the law .52

B. The Ban Violates The Principles Of Benefi-
cence And Non-Maleficence

Beneficence, the obligation to promote the well-
being of others, and non-maleficence, the obligation to
do no harm and cause no injury, have been the corner-
stones of the medical profession since the Hippocratic
traditions nearly 2500 years ago.” Both of these prin-
ciples arise from the foundation of medical ethics which

2 Cf. AMA, Patient Rights, Code of Medical Ethics Opinion
1.1.3 (“Patients should be able to expect that their physicians will
provide guidance about what they consider the optimal course of
action for the patient based on the physician’s objective profes-
sional judgment.”).

63 AMA Principles of Medical Ethics (rev. June 2001); ACOG,
Committee Opinion No. 390, Ethical Decision Making in Obstet-
rics and Gynecology 1, 3 (Dec. 2007, reaff'd 2016).
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requires that the welfare of the patient forms the basis
of all medical decision-making.®*

Obstetricians, gynecologists, and other clinicians
providing abortion care respect these ethical duties by
engaging in patient-centered counseling, providing pa-
tients with information about risks, benefits, and preg-
nancy options, and ultimately empowering patients to
make a decision informed by both medical science and
their individual lived experiences.®

The fifteen-week ban compromises these principles
and practices by pitting physicians’ interests against
those of their patients. If a clinician concludes that an
abortion is medically advisable, the principles of benefi-
cence and non-maleficence require the physician to rec-
ommend that course of treatment. And if a patient de-
cides that an abortion is the best course of action, those
principles require the physician to provide, or refer the
patient for, that care. But the fifteen-week ban and its
extremely narrow medical exception prohibits physi-
cians from providing that treatment after fifteen weeks
and exposes physicians to significant penalties if they
do so. The fifteen-week ban therefore places physicians
in the ethical dilemma of choosing between providing
the best available medical care and risking substantial
penalties or protecting themselves personally. This de-
cision, between possible loss of the ability to practice
medicine and the practice of scientific, ethical, high-

%4 ACOG, Code of Professional Ethics 2 (Dec. 2018); AMA,
Code of Medical Ethics Opinion 1.1.1., supra note 58 and accom-
panying text.

63 ACOG, Practice Bulletin No. 162: Prenatal Diagnostic
Testing for Genetic Disorders, 127 Obstetrics & Gynecology el108
(May 2016).
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quality health care is one that challenges the very core
of the Hippocratic Oath: “Do no harm.”

C. The Ban Violates The Ethical Principle Of Re-
spect For Patient Autonomy

Another core principle of medical practice is pa-
tient autonomy—the respect for patients’ ultimate con-
trol over their bodies and right to a meaningful choice
when making medical decisions.® Patient autonomy
revolves around self-determination, which, in turn, is
safeguarded by the ethical concept of informed consent
and its rigorous application to a patient’s medical deci-
sions.”” The fifteen-week ban would deny patients the
right to make their own choices about health care if
they decide they need, for example, to seek a pre-
viability abortion after fifteen weeks.

By undermining the patient-physician relationship,
violating the principles of beneficence and non-
maleficence, and threatening clinicians’ ability to re-
spect patient autonomy, the Ban harms both the ethical
practice of medicine and patient health and safety.
Therefore, contrary to the State’s assertion (at 5) that
the Ban will “protect[] ... the medical profession’s in-
tegrity,” it will undermine the practice of medicine.
The integrity of the medical profession is not protected
by preventing physicians from utilizing their extensive
training and reliance on medical evidence to safely per-
form a routine procedure that a patient has made an

% ACOG, Code of Professional Ethics 1 (Dec. 2018) (“respect
for the right of individual patients to make their own choices about
their health care (autonomy) is fundamental”).

7 ACOG, Committee Opinion No. 819, Informed Consent and
Shared Decision Making in Obstetrics and Gynecology (Feb.
2021); AMA, Code of Medical Ethics Opinion 2.1.1.
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informed decision is in her own best interest. Instead,
the medical profession’s integrity is safeguarded when
physicians are permitted to exercise their duty to coun-
sel and care for patients based on “objective profes-
sional judgment” and ultimately respect patients’ au-
tonomy to make decisions about their own bodies and

health.5®

CONCLUSION

For the foregoing reasons, amici urge this Court to
affirm the Fifth Circuit’s decision.
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