
U.S. GOVERNMENT PUBLISHING OFFICE

WASHINGTON : 54–945 2025 

S. HRG. 117–849

RESTORING THE VOTING RIGHTS ACT: 
COMBATING DISCRIMINATORY ABUSES 

HEARING 
BEFORE THE

SUBCOMMITTEE ON THE CONSTITUTION 
OF THE

COMMITTEE ON THE JUDICIARY 

UNITED STATES SENATE 

ONE HUNDRED SEVENTEENTH CONGRESS 

FIRST SESSION 

SEPTEMBER 22, 2021 

Serial No. J–117–36 

Printed for the use of the Committee on the Judiciary 

( 

www.judiciary.senate.gov 
www.govinfo.gov 



(II) 

COMMITTEE ON THE JUDICIARY 

RICHARD J. DURBIN, Illinois, Chair 
PATRICK J. LEAHY, Vermont 
DIANNE FEINSTEIN, California 
SHELDON WHITEHOUSE, Rhode Island 
AMY KLOBUCHAR, Minnesota 
CHRISTOPHER A. COONS, Delaware 
RICHARD BLUMENTHAL, Connecticut 
MAZIE K. HIRONO, Hawaii 
CORY A. BOOKER, New Jersey 
ALEX PADILLA, California 
JON OSSOFF, Georgia 

CHARLES E. GRASSLEY, Iowa, Ranking 
Member 

LINDSEY O. GRAHAM, South Carolina 
JOHN CORNYN, Texas 
MICHAEL S. LEE, Utah 
TED CRUZ, Texas 
BEN SASSE, Nebraska 
JOSH HAWLEY, Missouri 
TOM COTTON, Arkansas 
JOHN KENNEDY, Louisiana 
THOM TILLIS, North Carolina 
MARSHA BLACKBURN, Tennessee 

JOSEPH ZOGBY, Chief Counsel and Staff Director 
KOLAN L. DAVIS, Republican Chief Counsel and Staff Director 

SUBCOMMITTEE ON THE CONSTITUTION 

RICHARD BLUMENTHAL, Connecticut, Chair 
DIANNE FEINSTEIN, California 
SHELDON WHITEHOUSE, Rhode Island 
JON OSSOFF, Georgia 

TED CRUZ, Texas, Ranking Member 
JOHN CORNYN, Texas 
MIKE LEE, Utah 
BEN SASSE, Nebraska 

DAVID STOOPLER, Majority Chief Counsel 
ANDREW DAVIS, Minority Chief Counsel 



(III) 

C O N T E N T S 
OPENING STATEMENTS 

Page 

Blumenthal, Hon. Richard, ..................................................................................... 1 
Cruz, Hon. Ted, ........................................................................................................ 3 

WITNESSES 

Riordan, Maureen .................................................................................................... 12 
Prepared statement .......................................................................................... 46 

Saenz, Thomas ......................................................................................................... 14 
Prepared statement .......................................................................................... 58 
Responses to written questions ....................................................................... 166 

Tolson, Franita ......................................................................................................... 7 
Prepared statement .......................................................................................... 119 
Responses to written questions ....................................................................... 168 

von Spakovsky, Hans .............................................................................................. 9 
Prepared statement .......................................................................................... 70 

Yang, John ............................................................................................................... 10 
Prepared statement .......................................................................................... 143 
Responses to written questions ....................................................................... 171 

APPENDIX 

Items submitted for the record ............................................................................... 45 





(1) 

RESTORING THE VOTING RIGHTS ACT: 
COMBATING DISCRIMINATORY ABUSES 

WEDNESDAY, SEPTEMBER 22, 2021 

UNITED STATES SENATE, 
SUBCOMMITTEE ON THE CONSTITUTION, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The Subcommittee met, pursuant to notice, at 10 a.m., in Room 
226, Dirksen Senate Office Building, Hon. Richard Blumenthal, 
Chair of the Subcommittee, presiding. 

Present: Senators Blumenthal [presiding], Whitehouse, Ossoff, 
Cruz, Cornyn, and Lee. 

Also present: Senators Durbin, Leahy, Klobuchar, and Padilla. 

OPENING STATEMENT OF HON. RICHARD BLUMENTHAL, 
A U.S. SENATOR FROM THE STATE OF CONNECTICUT 

Chair BLUMENTHAL. The Subcommittee on the Constitution of 
the Judiciary Committee will come to order. Welcome to my col-
leagues, and to our witnesses, and to the Chairman of the Com-
mittee, Senator Durbin, and the former Chairman, Senator Leahy. 
I will begin with an opening statement, turn to the Ranking Mem-
ber, Senator Cruz. Thank you for being here. Then, if any of my 
colleagues have statements, we will hear from them. 

Congress enacted the Voting Rights Act, as you all know, to con-
front one of the country’s most enduring and deepest faults, the 
continued denial of equal participation and representation to citi-
zens on account of their race. 

A century after the Civil War ended, our Nation still failed to 
eradicate the blight of racial discrimination in voting and the prom-
ise of political equality remained unfulfilled for Black citizens. 

In accomplishing what the ratification of the 14th and 15th 
Amendments had failed to do, the Voting Rights Act became, in the 
words of President Lyndon Johnson, ‘‘One of the most monumental 
laws in the entire history of American freedom.’’ Congress reevalu-
ated the continuing necessity of the Voting Rights Act five times 
between 1970 and 2006. Each time, it authorized the Act with over-
whelming bipartisan support. 

Congress didn’t take this task lightly. Each authorization was ac-
companied by countless hearings, voluminous fact-finding, and it 
consistently led to the conclusion that the Voting Rights Act played 
and continues to play a continuing indispensable role in securing 
the Constitution’s promises. 

Because of the Voting Rights Act, the Department of Justice and 
ordinary voters were able to use the preclearance process to halt 
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the implementation of well over 1,000—1,000—discriminatory elec-
tion rules proposed by State and local officials before those rules 
went into effect and had a repressive impact. 

In recent years, the Supreme Court has all but disregarded Con-
gress’ judgment about the continued need for the Voting Rights 
Act, and has begun undermining the core protections, including 
preclearance. Most importantly, for the purposes of today’s hearing, 
in 2013, in Shelby County v. Holder the Court rendered a 5-to-4 in-
tensely partisan decision that overruled Congress’ judgment. Al-
though the Court ostensibly left preclearance intact, it invalidated 
a formula that determined which jurisdictions were subject to 
preclearance, and it thereby rendered the law essentially dead let-
ter. 

This year alone, we’ve experienced the most destructive legisla-
tive session for voting rights in generations, with States and local-
ities enacting a torrent of new voting restrictions. Between January 
1st and July 14th of this year, more than 400 bills that included 
provisions that restrict voting access have been introduced in 49 
States. During that time, 18 States successfully enacted 30 laws 
that made it harder for people to vote. 

These laws make mail voting and early voting more difficult. 
They manipulate the boundaries of districts to reduce minority rep-
resentation. They’ve led to a purge already of up to 3.1 million vot-
ers from the rolls in areas that were once covered by the Voting 
Rights Act preclearance requirement. 

Through decades of experience, Congress has learned that much 
of the success of the Voting Rights Act came from its capacity to 
meet ever new forms of discrimination. Justice Ginsburg, in her 
very powerful dissent in Shelby County, pointed to the vile infec-
tion of racial discrimination in voting, and said it, ‘‘resembled bat-
tling the Hydra. Whenever one form of voting discrimination was 
identified and prohibited, others sprang up in its place.’’ 

Today’s reinvigorated efforts to deprive members of minority 
groups from equal access to the ballot box, through more subtle, 
second-generation barriers, proves that a new preclearance regime 
is needed now more than ever, and that’s why we are here today. 

Our response to the Supreme Court’s decision in Shelby is the 
John Lewis Voting Rights Advancement Act. Passed by the House 
this year and introduced in the Senate last Congress, it includes 
new formulas to revive preclearance and protect the right to vote. 

We’re here today to focus on one of those best-known practices 
or practice-based coverage formula, which specifies types of restric-
tive practices that we’ve seen again and again and again. Repeated, 
known practices. They impose discriminatory effects, and our goal 
is to prevent those discriminatory effects in areas of increasing di-
versity before they can do damage. 

The new practice-based preclearance regime responds directly to 
the Supreme Court’s concerns with the prior preclearance formula, 
and it will allow the Voting Rights Act to keep pace with present 
conditions and America’s rapidly changing demographics. It is nar-
rowly tailored and targeted. Let me repeat. Narrowly tailored and 
targeted to those known practices that have been repeatedly used 
to suppress the vote based on discrimination. 
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Protecting that right to vote, equal opportunity to participate in 
the political process, is not a matter of partisanship, but of ful-
filling the founding ideals of our Nation. Nothing is more funda-
mental, nothing, than the right to vote, and we must protect it 
from the torrent of restrictions that threaten it. 

Thank you all, and I now turn to the Ranking Member. 

STATEMENT OF HON. TED CRUZ, 
A U.S. SENATOR FROM THE STATE OF TEXAS 

Senator CRUZ. Thank you, Mr. Chairman. By my count, this is 
the fourth hearing that Democrats have held this year to try to 
push their radical agenda to weaponize voting laws for partisan ad-
vantage. 

The first hearing was in the Rules Committee on S. 1, what 
many are calling the Corrupt Politicians Act. That bill was the 
most brazen power grab we’ve seen in at least a generation, and 
it was designed so the Democrats would never lose an election for 
the next 100 years. 

A month later, the Judiciary Committee held a hearing entitled, 
‘‘Jim Crow 2021.’’ That hearing was designed to impugn Georgia’s 
common sense election bill. Much to Democrats’ dismay, it did the 
exact opposite. By the end of the hearing, Chairman Durbin was 
forced to admit that the hearing title was simply meant to be ‘‘pro-
vocative.’’ Why? Because the testimony showed that calling Georgia 
voting integrity efforts Jim Crow was offensive and had no connec-
tion to reality. 

Ironically, there is a connection to Jim Crow that is playing out 
in this Congress. The original Jim Crow laws were laws that were 
written by Democrats, designed to prevent the voters from voting 
Democrats out of office, and they worked brutally effectively. In to-
day’s Democratic Congress, we again see Democrats wanting to 
change the rules so that the voters cannot vote Democrats out of 
office. There’s a consistency to it, but it’s not the consistency that 
fits the political narrative from the Democratic Party. 

Just recently, in July, this Subcommittee held yet another hear-
ing where Democrats argued for Congress to overturn two Supreme 
Court decisions: Shelby County v. Holder, and Brnovich v. Demo-
cratic National Committee. The facts and the testimony at the 
hearing demonstrated that both decisions were indisputably cor-
rect. 

These hearings are having an effect on the national conversation, 
but not the one that the Democrats want. The more that Demo-
crats talk about their voting bills, the less popular they become be-
cause people see them for what they are: naked, partisan power 
grabs. This hearing is ostensibly on practice-based preclearance, 
and I expect that it will be no different. 

When it comes to election law, Democrats have failed to get their 
way in statehouses across the country. State legislatures elected by 
the people have not been nearly as willing as Washington Demo-
crats to try to rig the system so the voters can only elect Demo-
crats. 

So now, the solution from our Democratic colleagues is to cir-
cumvent the Democratic process altogether. These pesky voters 
have a way of getting in the way of ensuring Democratic power, 
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and instead, to give unelected, far-left bureaucrats total veto power 
over democracy. The power to stop popular voting laws dead in 
their tracks that is mildly given the Orwellian name, practice- 
based preclearance. 

Here’s how it would work. Every State and local government 
across the country would have to submit, on bended knee, to 
Kristen Clarke and Vanita Gupta, two of the most radical, left- 
wing Democratic activists to ever walk the halls of the Department 
of Justice—also advocates for abolishing the police. You want to 
understand where they fall in the mainstream? Even our Demo-
cratic colleagues claim they don’t support abolishing the police. The 
overlords that they would give veto power over every election law 
in America have both publicly, repeatedly in writing, advocated for 
abolishing the police. Those overlords, those partisan activists, 
would be given the power to set aside laws adopted by legislatures 
elected by the people. 

Remember this. It’s essential in Democratic rhetoric that they 
claim to support democracy. Just pause and understand the pro-
posal they’re putting forward undermines democracy. Democracy is 
the people electing, the people choosing. This bill says, nope. You 
pesky citizens who have a bad habit of voting for laws that make 
it harder for Democrats to stay in power forever, we’re going to 
take away the power from the people. That’s what this bill is about. 

These partisan activists at the Department of Justice and their 
DOJ staffs, the vast majority of whom, for a long time, have been 
just as radical, just as partisan as they are, as one of the witnesses 
today, I expect, will testify. They would have the ability to object 
to these laws, to prevent them from going into effect. When they 
object, the State and local government couldn’t implement the law 
unless and until they spend a tremendous amount of time and 
money fighting that objection in court. 

This is an unbelievable amount of power going into the hands of 
a handful of unelected bureaucrats. You know, the Democrats 
might not be pushing that if not for the fact that they know those 
bureaucrats will be Democrats using that power to elect other 
Democrats. 

That means if this bill doesn’t pass, those unelected bureaucrats 
wouldn’t be able to veto voter ID laws. Voter ID laws are im-
mensely popular. Seventy to 80 percent of Americans support voter 
ID laws. A majority of Democrats in America support voter ID 
laws. A majority of African Americans in this country support voter 
ID laws. You know who doesn’t support voter ID laws? Every Dem-
ocrat on this side of the aisle, and they want to empower unelected 
bureaucrats at the Department of Justice to say, if you require a 
voter ID, that law is illegal and invalid. 

Likewise, laws enhancing the security of absentee ballots. This 
bill would give an unelected bureaucrat the ability to say, nope, 
States, you have no power to ensure that an absentee ballot is se-
cure. No power to ensure than an absentee ballot is safe. Why? Be-
cause Democrats do better in absentee ballots. When their efforts 
to protect the security of absentee ballots, it means that fraud is 
harder. I have to say, it is a strange place we find ourselves that 
one of the two major parties in America has decided that voter 
fraud is an outcome they are affirmatively in favor of. This is all 
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about giving unelected bureaucrats the ability to stop any and all 
reasonable voter integrity laws. 

One final example. H.R. 4, the bill that this hearing is dis-
cussing, would require a State to preclear any law changing the 
way it maintains its voter rolls. The Carter-Baker Report—who are 
Carter and Baker? That would be Jimmy Carter, former Demo-
cratic President of the United States, and James Baker, former Re-
publican Secretary of State. They led a comprehensive commission 
on voter fraud. Today’s Democrats insist voter fraud doesn’t exist. 
Carter-Baker Commission concluded voter fraud was a serious 
problem. It had a whole series of recommendations, and one of the 
amazing things, if you go through the Carter-Baker Commission, 
look at their recommendations for how to enhance the integrity of 
elections, what today’s Democrats have done is just flipped every-
one on its head. Okay, if our objective as Democrats is to detract 
from the integrity of elections, let’s do the opposite of what Demo-
cratic President Jimmy Carter suggested. 

The Carter-Baker Commission, for example, made clear that 
fraud, ‘‘arises from inactive or ineligible voters left on voter reg-
istration lists,’’ and further, that, ‘‘the process of dating the list 
should be continuous.’’ 

For our friends in the Democratic aisles said, ‘‘Well, gosh, we cer-
tainly don’t want lists with dead people. That would really under-
mine the integrity of elections,’’ then you would expect them to say 
that seems like a good idea from former Democratic President 
Jimmy Carter. But, ‘‘No, no,’’ they say, ‘‘if you want to update the 
list in any regard, if you want to remove dead people so people 
can’t vote in the names of people who’ve gone to the life hereafter, 
well, you’ve got to get Kristen Clarke and Vanita Gupta to sign off 
on it.’’ 

This is all about political power, and it is about political power 
at the expense of the people, and at the expense of democracy. It 
is cynical, and it’s wrong. 

Chair BLUMENTHAL. I would turn to my colleague, Senator 
Leahy, if he has any opening remarks, in light of his extensive past 
involvement, or to the Chairman, Senator Durbin. I noticed Sen-
ator Cornyn is also here. If any of them have opening remarks. 

Senator LEAHY. I yield to Senator Durbin. I’ll say I do have ques-
tions, though, when the time comes to ask questions. 

Chair BLUMENTHAL. I will introduce the witnesses if none of my 
colleagues have opening remarks. 

We have an extraordinarily distinguished panel, I’m happy to 
say. I am very grateful to all of you for being here today. Professor 
Franita Tolson is vice dean for faculty and academic affairs and 
professor of law at the University of Southern California Gould 
School of Law, where she also holds an appointment in the political 
science and international relations department. Her scholarship 
and teaching focus on the areas of election law, constitutional law, 
and legal history. She has written on a wide range of topics, includ-
ing partisan gerrymandering, political parties, the Election Clause, 
the Voting Rights Act of 1965, and the 14th and 15th Amendments. 
Vice Dean Tolson is one of the co-authors of the leading election 
law casebook, ‘‘The Law of Democracy,’’ published by the Founda-
tion Press. Sixth edition is forthcoming in 2022, I understand. 
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Her forthcoming book, ‘‘In Congress We Trust?: Enforcing Voting 
Rights from the Founding to the Jim Crow Era,’’ will be published 
in 2022 by Cambridge University Press. 

Mr. Hans von Spakovsky is senior legal fellow and manager of 
the election law reform initiative in the Center for Legal and Judi-
cial Studies at the Heritage Foundation. Prior to joining the Herit-
age Foundation, he served as a Commissioner of the United States 
Federal Election Commission for two years and as a career lawyer 
in the Civil Rights Division of the Department of Justice, including 
serving as counsel to the Assistant Attorney General from 2002 to 
2005. During that time, he helped coordinate the enforcement of 
Federal voting laws, and he received three meritorious service 
awards. 

Mr. John Yang is president and executive director of Asian 
Americans Advancing Justice, AAJC. He leads the organization ef-
forts to fight for civil rights and empower Asian Americans to cre-
ate a more just America for all through public policy, advocacy, 
education, and litigation. 

Mr. Yang uses his extensive legal background to enable Advanc-
ing Justice, AAJC, to address systematic policies, programs, and 
legislative attempts to discriminate against and marginalize Asian 
Americans and Pacific Islanders and other minority communities. 
Mr. Yang has held leadership positions in the American Bar Asso-
ciation, the D.C. Bar Association, and co-founded the Asian Amer-
ican Pacific Legal Resource Center, a nonprofit organization dedi-
cated to addressing direct service legal needs of Asian Americans 
in the DC metropolitan area. 

Ms. Maureen Riordan is litigation counsel at the Public Interest 
Legal Foundation. Ms. Riordan previously served in the Depart-
ment of Justice for more than 20 years, including 18 years as Sen-
ior Counsel to the Assistant Attorney General for Civil Rights, and 
senior trial attorney in the Voting Section, as well as her service 
as Assistant Director of the Servicemembers and Veterans Initia-
tive, and as a Special Assistant United States Attorney in the 
Western District of Virginia. 

Prior to her tenure at DOJ, Ms. Riordan served as assistant dis-
trict attorney in Nassau County, New York for 15 years. 

Mr. Thomas Saenz is president and general counsel of MALDEF. 
He leads the organization in pursuing litigation, policy advocacy, 
and community education to promote the civil rights of all Latinos 
living in the United States, in the areas of education, employment, 
immigrants’ rights, and voting rights. 

He joined MALDEF in August 2009, after 4 years on the Los An-
geles staff of Mayor Antonio Villaraigosa. He previously spent 12 
years at MALDEF, practicing civil rights law, including 4 years as 
lead counsel for MALDEF in various cases, including challenges to 
California Proposition 187, California Proposition 227, and Cali-
fornia redistricting. 

In 2006, Mr. Saenz argued before the U.S. Supreme Court in the 
United States v. Texas, representing intervenors defending the 
Obama administration’s deferred action initiative. He graduated 
from Yale College and Yale Law School. He clerked for two Federal 
judges before initially joining MALDEF in 1993. 
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I’m going to swear the witnesses, as you know is our custom, and 
then ask each of you to present your opening statement. We’ll have 
rounds of questioning, 5 minutes each. If you would please stand. 

[Witnesses are sworn in.] 
Chair BLUMENTHAL. Dean Tolson, why don’t we begin with your 

testimony, if we may. 

STATEMENT OF FRANITA TOLSON, VICE DEAN 
FOR FACULTY AND ACADEMIC AFFAIRS AND 

PROFESSOR OF LAW, UNIVERSITY OF SOUTHERN 
CALIFORNIA GOULD SCHOOL OF LAW, 

LOS ANGELES, CALIFORNIA 
Dean TOLSON. Thank you. To Chairman Blumenthal, Ranking 

Member Cruz, and distinguished Members of the Subcommittee, 
thank you for the opportunity to appear and speak about what will 
hopefully be the Senate version of the John Lewis Voting Rights 
Advancement Act of 2021. 

It is beyond dispute that voting rights are under assault, and 
this provision is a necessary step toward restoring the protections 
of the Voting Rights Act. The Supreme Court’s decision in Shelby 
County v. Holder hobbled the preclearance regime that would have 
prevented a number of States from passing new voting restrictions 
by requiring them to submit these changes to the Federal Govern-
ment for approval before they could take effect. 

Importantly, the Shelby County decision tried to paint pervasive 
voter discrimination as a relic of a time long past, ignoring that 
legislators often fall back on certain practices to diminish the polit-
ical power of minority communities. 

By singling out certain electoral schemes that disenfranchise 
and/or minimize minority political power, practice-based pre 
clearance updates the provisions that would trigger Federal over-
sight of State electoral systems, from the long-eradicated practices 
like the poll tax and literacy test heavily criticized by the Shelby 
County majority to techniques that have been consistently used 
and, importantly, are still being used by States to disenfranchise 
minority voters. 

Shelby County notwithstanding, Congress retains substantial au-
thority under the 14th and 15th Amendments, as well as the Elec-
tions Clause, to pass practice-based preclearance. The 14th and 
15th Amendments protect the fundamental right to vote and pro-
hibit racial discrimination in voting, respectively. 

While the 15th Amendment empowers Congress to address ra-
cially discriminatory action by the States, the 14th Amendment 
separately authorizes Congress to target practices, either discrimi-
natory or nondiscriminatory, that undermine the fundamental 
right to vote in local, State, or Federal elections. 

However, the Shelby County Court read both Amendments to re-
quire Congress to establish a pattern of intentionally discrimina-
tory action on the part of the States as a prerequisite for reauthor-
izing the original coverage formula of Section 4(b). 

This view misrepresents prior case law. Initially, the Supreme 
Court broadly interpreted Congress’ power to enforce the 14th and 
15th Amendments. In South Carolina v. Katzenbach, in City of 
Rome v. United States, the Court rejected the argument that Con-
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gress’ enforcement power under the 15th Amendment was limited 
to remedy only intentional, racial discrimination, and read that 
provision to be as broad as the necessary and proper clause of Arti-
cle 1. 

Similar to the 15th Amendment, the Court had also described 
Congress’ power under the 14th as broader than the judicial power 
to define the substantive reach of its provisions, but the Court sub-
stantially narrowed this authority in a case called City of Boerne 
v. Flores. According to the City of Boerne decision, Congress’ en-
forcement powers are limited to remedial fixes, and do not include 
the ability to make substantive changes to the scope of the 14th 
Amendment. 

There are two important take-aways from the City of Boerne de-
cision as it pertains to Congress’ authority to protect the right to 
vote under the 14th and 15th Amendments. 

First, Shelby County never determined whether City of Boerne’s 
rationale also applies to the 15th Amendment, leaving in place 
Congress’ broad authority to enforce that provision, as articulated 
in City of Rome and Katzenbach. Second, while the Court’s decision 
in City of Boerne sharply circumscribed Congress’ ability to enforce 
the 14th Amendment, it remains true, after the decision, that in-
tentional discrimination is not a necessary prerequisite for a 14th 
Amendment violation. 

In Harper v. Virginia State Board of Elections, the Court held 
that the Equal Protection Clause of the 14th Amendment protects 
a fundamental right to vote that is distinct from the 15th Amend-
ment’s prohibition on racial discrimination in voting. Consequently, 
Congress is empowered to protect this right through appropriate 
legislation under Section 5 of the 14th Amendment, even in the ab-
sence of a pattern of racial discriminatory intent on the part of the 
States. 

Congress also has broad authority to enact practice-based 
preclearance through the Elections Clause, which empowers States 
to choose the time, places, and manner of Federal elections, but, 
importantly, reserves to Congress the power to make or alter State 
electoral schemes. 

The Court, in assessing the constitutionality of the coverage for-
mula of Section 4(b), ignored how the Elections Clause, as a poten-
tial source of congressional authority for the Voting Rights Act, 
mitigated the federalism concerns raised by the statute. Under the 
clause, Congress has the authority to alter State law where appro-
priate, make law completely independent of the State’s legal re-
gime, and commandeer State officials to implement Federal law. 
This structure permits Congress to enact a complete code for Fed-
eral elections, which is an invaluable source of authority, particu-
larly if States have jeopardized the health and vitality of Federal 
elections in some way. 

Indeed, the practice-based preclearance provision isolates those 
practices that States have historically used to abridge or deny the 
right to vote, and it does so without singling out any particular ge-
ographic area or jurisdiction. 

Congress’ power under the 14th and 15th Amendments and the 
Elections Clause provide sufficient authorization for practice-based 
preclearance because those provisions empower Congress to enact 
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legislation seeking to prevent local, State, and Federal election reg-
ulations that abridge or deny the right to vote. Thank you. 

[The prepared statement of Dean Tolson appears as a submission 
for the record.] 

Chair BLUMENTHAL. Thanks very much, Dean Tolson. We’re 
going to turn to Mr. von Spakovsky. 

STATEMENT OF HANS VON SPAKOVSKY, MANAGER 
OF THE ELECTION LAW REFORM INITIATIVE 

AND SENIOR LEGAL FELLOW, HERITAGE 
FOUNDATION, LOS ANGELES, CALIFORNIA 

Mr. VON SPAKOVSKY. Thank you, Mr. Chairman. There is no need 
for legislative reforms to the Voting Rights Act, which is one of the 
most successful laws ever passed by Congress. After the Supreme 
Court’s correct decision in Shelby, the Voting Rights Act, including 
Section 2, remains a powerful statute that is more than sufficient 
to protect all Americans. 

With the latest guidance from the Court on the proper applica-
tion of Section 2 in the Brnovich decision, the Justice Department 
and private parties have the legal means to stop those increasingly 
rare instances of voting discrimination when they occur. The claim 
that there is a wave of voter suppression going on that requires ex-
pansion of the Voting Rights Act is simply false. 

Enhancing the integrity of the election process through reforms 
such as voter ID requirements and improvement to the accuracy of 
voter registration lists protects voters and is not voter suppression. 

A 2019 survey of 10 years of turnout data from all 50 States 
found that voter ID laws ‘‘have no negative effect on registration 
or turnout overall or for any group defined by race, gender, age, or 
party affiliation.’’ Voter ID laws are in place in numerous States, 
like Indiana, Georgia, Alabama, Tennessee, South Carolina, Wis-
consin, Kansas, Arkansas, Mississippi, and Texas, because courts 
agree they are not discriminatory. 

There have been steady increases in registration and turnout in 
States that have implemented such reforms. The Justice Depart-
ment has seen a steady decrease in enforcement actions due to a 
decreasing number of violations of Federal law. During the entire 
eight years of the Obama administration, DOJ filed only four cases 
to enforce Section 2. The Trump administration filed two Section 
2 cases, so the frequency of the cases was exactly the same. 

Thus, there was no upsurge in Section 2 cases after the Shelby 
County decision. In fact, the Obama administration filed far fewer 
Section 2 enforcement actions than the Bush administration. That 
record does not support the claim that there are widespread, un-
lawful voter suppression actions being taken against minority vot-
ers. 

The Census Bureau’s 2020 election survey also clearly dem-
onstrates there’s no wave of voter suppression, keeping Americans 
from registering and voting that requires amending and expanding 
the VRA. Indeed, the Census Bureau reports that the turnout in 
last year’s election was 66.8 percent, just short of the record turn-
out of 67.7 percent of voting age citizens in the 1992 election. This 
was higher turnout than in President Barack Obama’s first elec-
tion. 
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The census survey shows that there was higher turnout among 
all races in 2020 when compared to the 2016 election. In fact, in 
an election year in which we were dealing with an unprecedented 
shutdown of the country due to a pandemic, we had, according to 
the Census Bureau, the highest voter turnout of the 21st Century. 

The proposed amendments are almost certainly unconstitutional 
because they do not satisfy what is required by the Supreme 
Court’s decision to justify continuing, much less expanding, the 
preclearance requirement. 

Any requirement that States obtain preapproval of voting 
changes can only be imposed if Congress can show blatantly dis-
criminatory evasions of Federal court decrees, lack of minority of-
fice-holding, voting tests and devices, voting discrimination on a 
pervasive scale, and flagrant or rampant voting discrimination. 
None of those conditions are anywhere to be found in any State in 
2021. 

The new coverage formula is also unfair and violates basic due 
process principles and will not satisfy constitutional concerns since 
it will impose coverage, even on jurisdictions that have never en-
gaged in any discriminatory conduct because of problems caused by 
other jurisdictions within a State. 

The unprecedented practice-based preclearance provision also 
violates basic due process. It is so broad and covers such a wide 
spectrum of election procedures that virtually all changes made by 
State and local governments could be vetoed. 

The provisions also in the bill intended to overturn the Brnovich 
decision are ill-advised and interfere with the States’ constitutional 
authority over the administration of elections. They attempt to get 
rid of factors that are very relevant to determining whether a Sec-
tion 2 violation has occurred. With the availability of Section 3 of 
the Voting Rights Act, which allows a court to impose preclearance 
requirements on a specific jurisdiction, that is much better than a 
broad-based coverage. 

It is not 1965, and there is no longer any justification for giving 
the Federal Government the ability to veto the election laws chosen 
by voters and their elected representatives. Thank you. 

[The prepared statement of Mr. von Spakovsky appears as a sub-
mission for the record.] 

Chair BLUMENTHAL. Thank you. Mr. Yang. 

STATEMENT OF JOHN YANG, PRESIDENT AND 
EXECUTIVE DIRECTOR, ASIAN AMERICANS 

ADVANCING JUSTICE (AAJC), WASHINGTON, DC 

Mr. YANG. Good morning. Thank you. Thank you to Chairman 
Blumenthal, Ranking Member Cruz, and the other Members of this 
Subcommittee and Committee. Practice-based preclearance, in con-
junction with the restored coverage formula, is critical to modern-
izing the Voting Rights Act to reflect the emerging political voice 
of Asian-American voters. 

In targeting those practices that have been used throughout his-
tory to silence the political voice of minority communities just when 
they begin to reach critical mass, and when they could begin to im-
pact the outcome of election, practice-based preclearance will en-
sure that these practices are reviewed in areas where Asian Ameri-
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cans and other communities of color are reaching the point where 
they are perceived as threats, to ensure that the practice being pro-
posed is not discriminatory or harmful to minority communities. 

These issues have a special relevance to the Asian-American 
community. According to the 2020 census, Asian Americans are the 
Nation’s fastest growing ethnic group, with a growth rate of 35 per-
cent between 2010 and 2020, growing to over 24 million Asian 
Americans, and making up over 7 percent of the total population. 
Our community has more than doubled in the last 20 years. 

For our community, this issue is not a partisan one. It is about 
having a voice in democracy. While the Asian-American population 
has increased exponentially in the last 50 years, our community 
also has been part of the American fabric for centuries, whether as 
railroad workers for the Transcontinental Railroad, as Japanese- 
American soldiers in the most decorated World War II combat regi-
ment, Senator Inouye’s 442d. 

Nevertheless, Asian Americans are still perceived as outsiders, 
aliens, perpetual foreigners. Indeed, we have seen an exponential 
rise in anti-Asian hate the last 21 months because of the 
scapegoating of Asian Americans as foreign, disease-carrying, and 
somehow a threat to America. 

Because of these rapidly changing demographics, a fully restored 
Voting Rights Act must include both a substitute coverage formula 
for jurisdictions, based on a history of voting discrimination, and a 
mechanism that addresses the needs of emerging communities of 
color that face discrimination aimed to silence their political influ-
ence by those currently in power. 

In this manner, a history-based coverage formula alone is not 
enough to protect the voting rights of emerging minority popu-
lations. The reality is that more and more of the most rapidly 
growing racial, ethnic, language minority communities are found in 
cities and States where there were not significant numbers pre-
viously. Stated differently, those jurisdictions where minorities 
have grown rapidly in size only recently often are unlikely to have 
a history of voter suppression because such tactics were previously 
unnecessary. 

Yet history has borne out that the pockets of the most deter-
mined efforts to restrict minority voting rights were in areas of the 
country where racial, ethnic groups made up a larger than average 
share of the population because that is when they will be more 
likely to have a substantial influence on election outcomes. An as-
sessment by Professor Luis Fraga in testimony before the House 
Judiciary Committee shows that the U.S. has a long history of re-
stricting the vote to specific segments of the population across the 
Nation, which were often identified as a group based on race, eth-
nicity, national origin, or gender. 

Racial tensions often occur when groups of minorities grow rap-
idly in an area and when there is an increase in political relevance 
of that minority community, such as Asian-American communities 
across the country. This can lead to fear or resentment toward 
Asian Americans by those in power, which can then result in ham-
pering Asian Americans in exercising their freedom and right to 
vote without harassment and discrimination. 
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Discriminatory attitudes toward Asian Americans and the per-
petual foreign image unfortunately have been squarely imbedded in 
the political process. Insidious manifestations of the stereotype can 
be found in the negative political ads and the manipulation of im-
ages of minority candidates in an attempt to trigger negative 
stereotypes. For example, State legislator in 2009 suggested that 
Asian-American voters adopt names that are easier for Americans 
to deal with to avoid difficulties imposed on them by voter identi-
fication laws. This statement suggests, among other things, that 
Asian Americans are somehow apart from other Americans. 

Similarly, in a 2004 primary election, supporters of a white in-
cumbent facing Vietnamese-American opponent challenged the eli-
gibility of only Asian Americans at the polls. The losing incum-
bent’s rationale was if they couldn’t speak good English, they pos-
sibly weren’t American citizens. These two examples just provide 
just a snapshot of the types of discriminatory practices historically 
used to silence the voice of minority voters. 

In conclusion, by including a preclearance mechanism based on 
practices, we are complementing the jurisdictional coverage for-
mula to provide an efficient manner for addressing jurisdictions 
where minority populations are growing in previously nonmajority 
jurisdictions. By doing so, we will be safeguarding the political 
voice of all citizens. Thank you. 

[The prepared statement of Mr. Yang appears as a submission 
for the record.] 

Chair BLUMENTHAL. Thanks, Mr. Yang. Ms. Riordan. 

STATEMENT OF MAUREEN RIORDAN, LITIGATION 
COUNSEL, PUBLIC INTEREST LEGAL FOUNDATION, 

INDIANAPOLIS, INDIANA 

Ms. RIORDAN. Good morning, Mr. Chairman, Ranking Member 
Cruz, and Members of the Subcommittee. Thank you for your invi-
tation to testify before you today. I am currently a litigation asso-
ciate with the Public Interest Legal Foundation, which is a non-
partisan charity that devotes itself to promoting election integrity 
and preserving the constitutional mandate that allows States to ad-
minister their own elections. 

I’ve been an attorney approximately 35 years. Twenty of those 
years, I served in the Civil Rights Division at the Department as 
both the Voting Section attorney and as Senior Counsel to the As-
sociate to the AG for Civil Rights. From 2000, when I began at the 
Department until 2013, when the Shelby County v. Holder decision 
was made by the Supreme Court, my primary responsibility was to 
review changes in voting that were submitted for preclearance. 

If passed H.R. 4 will give tremendous power over the election 
procedures of every State and local election to the partisan bureau-
crats in the Voting Section. I watched this power abused firsthand, 
and I would like to share with you a few of the experiences I had 
while working there. 

I began my employment in 2000, right prior to the 2000 election, 
and when the Florida recount occurred, I personally observed attor-
neys within the Section strategizing, faxing, and receiving faxes 
from DNC operatives in Florida. Such partisan beliefs permeate 
every aspect of the Section’s work. 
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I also witnessed twisted racialism. When George Bush appointed 
Ralph Boyd, an African American, to head the Civil Rights Divi-
sion, I often heard from attorneys that, well, he’s not really Black, 
and that no self-respecting Black man would be a Republican. 
These statements were accepted beliefs by most attorneys in the 
Section. 

I would urge everybody here to read the DOJ Inspector General 
report on the Voting Section. It provides instance after instance of 
bad behavior, often racially motivated. It includes abuse of an Afri-
can-American paralegal that was deemed by other attorneys in the 
Section not to be Black enough. 

The Voting Section has a long record of abuse by its lawyers for 
improper collaboration with other advocacy groups. Between 1993 
and 2000, the Voting Section has been sanctioned $2,358,000. For 
example, in Johnson v. Miller, the United States District Court 
sanctioned the Voting Section almost $600,000 for collusive mis-
conduct by DOJ attorneys with attorneys from the ACLU. The Fed-
eral court pronounced the collusion between the DOJ and the 
ACLU as disturbing, and when an attorney, when questioned by 
the court, could not remember the exact circumstances of the rela-
tionship, the judge found that her professed amnesia was less than 
credible. 

That continues today. On more than one occasion, after receiving 
a submission for a review, I was instructed to strategize with these 
very same advocacy groups. Furthermore, there is an open hostility 
to conservative States and elected officials. I’ve observed signs on 
doors that say, ‘‘Mess with Texas,’’ and I’ve seen the targeting of 
specific elected officials when they review State redistricting maps 
for preclearance. 

Abuse of power in the Section 5 process is not confined to John-
son v. Miller, and my written testimony provides additional in-
stances. Section 5 was a temporary provision and for a reason that 
no longer exists. The Supreme Court make clear in Shelby that 
today, only certain conditions would justify any formula for a Sec-
tion 5 coverage, including blatantly discriminatory evasions of Fed-
eral decrees, voting discrimination on a pervasive and rampant 
scale, and lack of minority officeholders. 

I would ask Senators who support this bill to cite one single in-
stance of an invasion of a Federal decree in a voting rights case. 
Just one. 

As the Supreme Court stated, Federal intrusion into the powers 
reserved by the Constitution to the States must relate to empirical 
and present circumstances. According to information received from 
DOJ through a FOIA request by our organization, from 2000 to 
2013, while I was at the Voting Section, we reviewed 222,132 sub-
missions, but issued only 81 objections. An objection does not re-
quire any evidence of intentional discrimination. That is only .036 
of 1 percent of all the submissions reviewed. 

The proposed changes to Section 2 that are included in H.R. 4 
turned Supreme Court precedent on its head. Once Americans 
begin to suspect that the Voting Rights Act is no longer being used 
to protect racial minorities, but political parties, they will stop sup-
porting it. Once Americans think that Section 2, which has been 
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an incredibly successful civil rights statute, is a partisan tool, you 
will see support for civil rights evaporate. Thank you. 

[The prepared statement of Ms. Riordan appears as a submission 
for the record.] 

Chair BLUMENTHAL. Thank you very, very much, Ms. Riordan. 
Now, Mr. Saenz. 

STATEMENT OF THOMAS SAENZ, PRESIDENT 
AND GENERAL COUNSEL, MEXICAN AMERICAN 

LEGAL DEFENSE AND EDUCATIONAL FUND, 
LOS ANGELES, CALIFORNIA 

Mr. SAENZ. Thank you. Good morning, Mr. Chair, honorable Sen-
ators. For the last 12 years, I’ve had the great honor of leading the 
Mexican American Legal Defense and Educational Fund, a now 53- 
year-old national legal civil rights organization whose mission is to 
promote the civil rights of all Latinos living in the United States. 
Throughout those 53 years, we have engaged in much litigation 
under Section 2, Section 5, Section 203 of the Voting Rights Act, 
as well as under the 14th and 15th Amendment with respect to 
voting in this country. 

In addition to leading MALDEF, for the last 7 years, I have been 
the lead administrator of an informal consortium of 12 of the lead-
ing nonprofit voting rights litigating organizations in this country. 
Based on that experience, I can assure you, without any doubt, 
that the 2013 decision in Shelby County v. Holder dealt a severe 
blow to civil and voting rights in this country. It did so by effec-
tively dismantling Section 5 of the Voting Rights Act of 1965, a 
provision accurately characterized by many as the most effective 
piece of civil rights legislation in our Nation’s history. That provi-
sion, which blocked, as you’ve indicated, Mr. Chair, a number of 
voting rights violations from ever taking effect, over the years, pre-
vented and deterred numerous violations of voting rights. It did so 
in an efficient and effective manner by employing an alternative 
dispute resolution, or ADR mechanism. 

That’s right. In addition to being an effective civil rights law, 
Section 5 was also perhaps the first enactment by this Congress of 
an ADR program for resolving disputes, these relating to voting 
rights. 

Like all good ADR, preclearance is efficient and effective, pre-
venting waste of time and cost in litigation that would otherwise 
occur under Section 2 and other provisions of the Voting Rights 
Act. The ADR that was effectively disabled in the Shelby County 
decision took the form of requiring covered jurisdictions to submit 
for pre-review voting-related changes to the Department of Justice, 
or, at the option of the jurisdiction—an option that at MALDEF we 
have seen the State of Texas invoke on numerous occasions—to the 
U.S. District Court in Washington, DC, for a pre-review and ap-
proval of those changes. 

Dismantling preclearance, as accomplished by the Shelby County 
decision, must be reversed for us to have a hope of preserving vot-
ing rights in the future in this country. As I have mentioned, litiga-
tion under Section 2 that MALDEF and the other groups we work 
with in that consortium have consistently engaged in is expensive 
and time-consuming. It is so because, under the law, Section 2 ap-
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plies a totality of the circumstances test in court to allege viola-
tions of voting rights. 

As totality of the circumstances suggests, these cases involve 
multiple expert and lay-witnesses, thousands of pages of docu-
ments, before they reach resolution. That means that we need an 
alternative in order to ensure that voting rights violations are not 
widespread across this country. That alternative is the ADR in 
preclearance. 

Litigating under Section 2 is simply not possible as a sole mecha-
nism to prevent voting rights violations. The legislation considered 
and passed by the House included practice-based coverage as an 
element of a new preclearance formula. Practice-based coverage fo-
cuses specifically on practices that have a long history—dem-
onstrated history—of being used to violate the rights of minority 
voters. Generally speaking, this has occurred where a jurisdiction 
sees a group of minority voters reaching a tipping point, critical 
mass to be perceived as a threat to those currently in power. That’s 
when they invoke these voting rights violations, vote suppression 
mechanisms. 

Preclearance, the practice-based coverage formula, would use the 
efficient mechanism of pre-review by the Department of Justice or 
a U.S. District Court in Washington, DC to ensure that these 
mechanisms could not be used again to violate the rights of grow-
ing minority voting groups. 

Representing the Latino community, I recognize, as the census 
confirmed last month, that the Latino community has a fast-grow-
ing community, accounting for over 51 percent of the growth of the 
entire country over the last decade, will face challenges by those 
who perceive growing Latino voting communities as a threat, and 
will need to respond effectively. Practice-based coverage is an es-
sential element of that effective response. Thank you. 

[The prepared statement of Mr. Saenz appears as a submission 
for the record.] 

Chair BLUMENTHAL. Thank you, Mr. Saenz. I’m going to turn 
first for questions to my colleague, Senator Leahy. 

Senator LEAHY. Thank you very much, Mr. Chairman. I do ap-
preciate that. You know, as I hear some of the questions being 
asked, I hear some of the discussions, I thought probably I’d just 
put a couple facts in here. I’m the lead Senate sponsor of the 
VRAA. I’m in talks trying to get broader bipartisan support, as 
there always has been in the past. In fact, restoring the Voting 
Rights Act has been an overwhelmingly bipartisan effort for vir-
tually the entire history behind American law, whether President 
Nixon, President Reagan, President Bush and others. 

One of the concerns I hear from my Republican friends is that 
certain preclearance enforcement programs unfairly target some 
States over others. I understand the practice-based preclearance 
applies to every State and every jurisdiction equally. I call it an 
equal opportunity enforcement power. Professor Tolson, could you 
comment on how practice-based preclearance treats all States and 
jurisdictions as equals, and shouldn’t that help to allay concerns 
about certain States being treated differently? 

Dean TOLSON. Thank you, Senator. Practice-based preclearance 
is a direct response to the concerns raised by the Court in Shelby 
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County v. Holder about having coverage based on outdated prac-
tices like the poll tax or literacy tests, and also using those prac-
tices to target specific jurisdiction. Practice-based preclearance 
doesn’t target any geographic areas. Instead, it focuses on practices 
that courts have consistently found to be used against minorities 
at a point where they are started to influence the outcome of elec-
tions. 

In that way, practice-based preclearance is directly responsive to 
Shelby County and applies to all jurisdictions equally. 

Senator LEAHY. One of the reasons I asked that—some try to say 
that preclearances tended to protect just Democratic voters, not 
other voters. You know, I look at preclearance powers that could 
stop sudden changes to, well, absentee voting. Rural and elderly 
voters, who consistently tend to vote Republican, rely heavily on 
absentee voting, so, Mr. Yang, doesn’t preclearance powers have to 
protect the voting rights of all Americans and not just one group 
or another? 

Mr. YANG. Thank you for that question, Senator Leahy. Abso-
lutely. The program should protect all Americans and not specific 
categories. That’s, again, the benefit of practice-based preclearance 
is we are focusing on specific practices, number one. Number two, 
using demographics as a trigger. We are not using necessarily a 
long history with respect to the recognition that demographics are 
changing. They oftentimes change rapidly, and the needs could 
change rapidly. 

As I testified earlier, with respect to the Asian-American commu-
nity, our community is emerging in many places where people 
would not think of, whether it is in Arkansas, with respect to the 
Pacific Islander community, whether it is in Nevada, with respect 
to the Filipino and Chinese American community. Having a prac-
tice-based preclearance that is triggered by a practice that is his-
torically known to discriminate and, with respect to demographics, 
where an emerging minority community exists, that really ensures 
that we have equal protection for all different categories. 

Senator LEAHY. I like dealing in facts. I know the former Presi-
dent, Mr. Trump, spoke heavily about voter fraud, saying that’s 
why he lost by several million votes. There was a significant exam-
ple of voter fraud in Pennsylvania. They investigated that and 
found that there was a man who voted on behalf of his dead moth-
er for Donald Trump, but it didn’t affect the outcome. 

Professor Tolson, what should we remember about the VRAA’s 
history? You studied it as much as anybody I know, and I think 
about the fact that it brought Republicans and Democrats together 
across the political spectrum to support it in the past. 

Dean TOLSON. So, the thing for me, is that the Voting Rights Act 
is not designed to protect voters of one party or another, right? It’s 
something that has been consistently, at least prior to 2013, been 
in place through Republican and Democratic administrations. In 
recent years, particularly post-Shelby County, we’ve seen efforts to 
try to diminish the political power of minorities in a post-Shelby 
world. 

It’s not partisan legislation, and believe it or not, I’m a voting 
rights expert, and I don’t care who people vote for. I just want peo-
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ple to vote. Modernizing the Voting Rights Act really is important, 
and can I make one other point, Senator? Thirty seconds left? 

This notion of widespread voter fraud is not something that is 
really a thing, and I think it’s important to emphasize that because 
what we’re seeing is they start to legislate to try to stop something 
that doesn’t exist to match the rhetoric. As you pointed out, there 
are instances of fraud, but we cannot build a regulatory regime in 
order to stop a problem that is not extensive. We really do have 
to step in to protect minority voting rights. That has to be our 
focus. I’ll stop there. 

Senator LEAHY. Thank you very much, Senator Blumenthal. 
Chair BLUMENTHAL. Thanks very much, Senator Leahy. I’m 

going to forego my questions and turn to the Ranking Member. 
Senator CRUZ. Thank you, Mr. Chairman. I want to start with 

a question for each of the five witnesses. In your judgment, are 
voter ID laws racist? Professor Tolson. 

Dean TOLSON. Thank you for that question. It depends. One 
thing we have to stop doing is treating all voter ID laws as the 
same. 

Senator CRUZ. Okay, so, your answer—I want to move quickly, 
so, it depends is your answer? 

Dean TOLSON. Yes, that’s my answer. 
Senator CRUZ. Okay, so, what voter ID laws are racist? 
Dean TOLSON. Apologies, Mr. Cruz. Your State of Texas, per-

haps? 
Senator CRUZ. Okay, so, you think the entire State of Texas is 

racist. What about requiring an ID to vote is racist? 
Dean TOLSON. I think, sir, that’s pretty reductive. I’m not saying 

the entire State is racist, but—— 
Senator CRUZ. You just said my State of Texas, so, you tell me 

what about the Texas voter ID laws is racist? 
Dean TOLSON. Absolutely. The fact that the voter ID law was put 

into place to diminish the political power of Latinos with racist in-
tent, and have been found to have racist—— 

Senator CRUZ. If you’re asserting that, what’s your evidence for 
that? 

Dean TOLSON. The Federal district court that first resolved the 
constitutionality of Texas’ voter ID law. 

Senator CRUZ. Okay, so, your view is voter ID laws are racist. 
How about you, Mr. Yang. 

Mr. YANG. I agree with Professor Tolson. Voter ID laws can be 
racist. 

Senator CRUZ. That’s two. Mr. Saenz. 
Mr. SAENZ. There are some voter ID laws that are racially dis-

criminatory in intent. 
Senator CRUZ. How about in practice. In intent—fine, you say 

there’s some racists with a malevolent intent lurking in the back 
of their mind. Let’s just talk as a practical matter. When I go to 
vote, they ask me for my ID. I pull out my ID, I show it to them, 
I vote. Is that racist? 

Mr. SAENZ. If the law that requires you to do that was motivated 
by racially discriminatory intent, under our Constitution—— 

Senator CRUZ. What about the effect? Set aside intent. I’m ask-
ing about the effect. 
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Mr. SAENZ. Yes, in effect, I think that there are discriminatory 
effects from a number of voter ID laws. 

Senator CRUZ. Thank you, that’s very—— 
Chair BLUMENTHAL. I’m going to give the witness a chance to an-

swer the question. Go ahead, Mr. Saenz. 
Mr. SAENZ. Yes, in effects, I think many voter ID laws are dis-

criminatory, and in design. They are designed to have that effect. 
Senator CRUZ. Okay. Ms. Riordan. 
Ms. RIORDAN. No, sir. 
Senator CRUZ. Mr. von Spakovsky. 
Mr. VON SPAKOVSKY. No, particularly because every single State 

that has passed an ID law has put in a provision to provide a free 
ID to anyone who doesn’t have one. The turnout numbers show it 
has no effect, and I would remind everyone that the current version 
of the Texas voter ID law for in-person voting, the Obama adminis-
tration agreed in court, in a court filing, that they were satisfied 
with it, and it was not discriminatory. 

Senator CRUZ. You know, I have to say this range of question ac-
tually shows the wildly partisan nature of the Democrats’ proposal. 
The record should reflect all three of the Democratic witnesses in-
vited by the Chairman maintain to this Committee that voter ID 
laws can be, in many instances—in most instances, I think are the 
various ways they formulated—are racist. 

Let me tell you who disagrees with that. Thirty-five States across 
the country disagree with that because 35 States have voter ID 
laws in effect. Not just 35 States. Eighty-one percent of voters in 
America disagree with the radical views proposed by the Democrats 
and the Democratic witnesses. Not just 81 percent of Americans. 
Seventy-seven percent of Black voters in America support voter ID 
laws. Seventy-eight percent of Hispanic voters in America support 
voter ID laws. MALDEF should think about that. Eighty-one per-
cent of low-income Americans support voter ID laws. Yet, what this 
bill is about is putting radicals in charge of saying, ‘‘If you require 
an ID to vote, that is racist and must be struck down.’’ 

This is all about partisan power. DOJ has also said under the 
Biden administration, that it is not going to presume that a State 
acts lawfully if it simply returns to pre-COVID voting laws. Ms. 
Riordan and Mr. von Spakovsky, what does that tell you if they say 
after a pandemic, if you go back to the laws that existed before, 
DOJ is not going to assume that that’s okay? What does that tell 
you about the partisan nature of DOJ? 

Ms. RIORDAN. By issuing the guidance that they did, it says to 
me that what they would like to do is make permanent the emer-
gency procedures that were instituted by many States through liti-
gation by the DNC throughout the country prior to the 2020 elec-
tion. They would like those to be permanent. Rather than under-
stand that they are temporary, they are going to go after States 
that design to go back to their original election procedures. 

Senator CRUZ. I think they also think Democrats did well under 
those emergency procedures, and so, keeping those emergency pro-
cedures in place will predictably benefit Democrats. You know, I 
would note in addition to disagreeing with the vast majority of the 
American people, the Democratic witnesses and the Democrats 
here also disagree with the U.S. Supreme Court. 
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When I was the solicitor general of Texas, I represented a coali-
tion of States defending Indiana’s voter ID law. Before the U.S. Su-
preme Court, a group of plaintiffs challenged that. It went to the 
Supreme Court, and the Supreme Court, by a vote of 6-to-3, upheld 
Indiana’s voter ID law. Not only did they do so, Justice John Paul 
Stevens, one of the lions of the left, wrote the majority opinion, 
where he said voter ID laws protect the integrity of elections. 

Yet, sadly, too many Democrats today don’t want to protect the 
integrity of elections. I’ve got to say, there is a view, particularly 
from Northeastern Democrats that they look down on the rest of 
the country as a bunch of bigots in overalls. Their Southern cousins 
who are too oafish to be as enlightened as they are. I have to say 
there’s an incredible hypocrisy in that, in that States like Georgia 
and Mississippi have a higher Black voter registration rate than 
States like Connecticut, the Chairman’s home State. They have 
higher Black voter turnout rates than States like Connecticut. 
They have a lower gap between Black and white turnout than in 
States like Senator Blumenthal’s Connecticut, and in fact, States 
like Georgia and Mississippi, African Americans voted a higher 
rate than white voters, and in Texas, they’re basically equal. 

One of the sad realities of today’s Democratic Party is they define 
race as follows: if you’re a Democrat, you qualify. Under the Demo-
cratic view, I’m not Hispanic. Senator Padilla is. If you’re a Demo-
crat, you’re a Hispanic. My abuelo and abuela would be very sur-
prised to discover I wasn’t Hispanic. That’s how Democrat views it. 

That’s how the radicals in the Civil Rights Division view it, and 
I will point out as an example, this Committee—one Federal dis-
trict judge in the State of Texas, Jason Pulliam, is an African- 
American judge nominated by President Trump, sat at this table, 
presented superbly. The Democrats had no criticism, and every sin-
gle Democrat on this Committee voted against him. Why? Because 
they perceived him as a Black Republican. He didn’t qualify as a 
Black man. I actually asked as the Democrats were voting against 
Judge Pulliam, do you have one basis to vote against him? Any-
thing you disagree with? None of them had any single answer at 
all. 

This hearing’s about one thing. It’s about power and it’s about 
ensuring Democrats stay in power. That’s cynical and it’s at the ex-
pense of Democracy and the right of voters to express their will 
through free and fair elections. 

Chair BLUMENTHAL. I’m going to ask my questions now, and just 
begin by saying this hearing has nothing to do with any geographic 
discrimination, any idea that one State or another is oafish. I think 
that is laughable and sad. Almost pathetic. I said sad because, in 
his opinion for the Court, Chief Justice Roberts said our country 
has changed. He said history did not end in 1965. Our country has 
changed. 

One way our country has changed in very dramatic and deeply 
harmful effect is in what you’ve just heard. What you’ve just heard 
is a partisan diatribe with very little connection to facts. 

Put aside the tenuous connection to reality. What’s most dis-
turbing is the partisan nature of that attack because the Voting 
Rights Act used to be bipartisan. It was reauthorized again and 
again and again with overwhelming bipartisan support because it 
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protected the right to vote, which is a deeply American value. It’s 
not Republican. It’s not Democrat. It’s not Southern. It’s not North-
east. 

I’m proud of the fact that the Connecticut legislature has ap-
proved an amendment to the State constitution to allow for early, 
in-person voting, which will be on the ballot in 2022. I’m proud 
that in June, Connecticut became the latest State to restore voting 
rights for people with felony convictions. I’m proud that the Con-
necticut House recently expanded the franchise by expanding ac-
cess to absentee ballots with a bipartisan majority. 

Connecticut is moving in the right direction. It has nothing to do 
with Democrat or Republican because there was support among Re-
publicans and Democrats for those changes in the law. In my open-
ing statement, I said nothing about Republicans. It was solely 
about the right to vote, and about expanding and protecting the 
franchise against efforts to contract it. 

Far from disapproving or disparaging any State based on any 
characteristics—in fact, I laud and admire the efforts of, for exam-
ple, members of the legislature in Southern States like Florida, 
Georgia, Texas, to resist laws suppressing the right to vote. The 
fact of the matter is, as my colleague from Georgia said, Raphael 
Warnock, some people just don’t want some people to vote. That’s 
what we have here, and it should never be partisan when we talk 
about the right to vote. 

Let me ask Mr. Saenz, is stripping the vote from hundreds of 
thousands of people, as would be done by, for example, the law of 
Texas, what democracy is all about to you? 

Mr. SAENZ. Not at all. Let me begin, though, by saying, Senator, 
that I’m from California, born and raised. You did indicate in my 
biography I had the privilege of going to college and law school in 
Connecticut. I do not consider myself a Northeasterner. My mother 
was born in Arizona, my father’s family is from New Mexico. The 
organization that I head was founded in San Antonio, Texas. We 
still have a thriving office in that State. 

No, what you’ve just described, as would occur under the recently 
enacted law, disenfranchising hundreds of thousands of voters, is 
not democracy. Ensuring that we have mechanisms in place to 
swiftly respond before any election moves forward under such a re-
gime is critical to ensuring that voting rights are protected in the 
future in this country. 

We have filed, at MALDEF, a lawsuit against that Texas law. It 
is just beginning. Because it’s under the Voting Rights Act, it will 
take a long time to resolve. We cannot allow the length of time that 
these cases take to prevent our protection in the immediate forth-
coming elections of those voters. That’s why we need the ADR in 
preclearance. 

Chair BLUMENTHAL. A number of you have been asked about 
voter ID laws. My interpretation of your testimony is that you 
would approve or disapprove voter ID laws and think they pass 
muster under the Constitution depending on the law. Depending on 
its provision. Depending on its intent and its effect because, as we 
know—most of us in this room are lawyers—that’s how you judge 
laws. You read them and then you judge them on their effect, im-
pact, and on their intent. 
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Is that a correct interpretation of your testimony, Assistant Dean 
Tolson? 

Dean TOLSON. Yes, voter ID laws vary. Texas, in particular, has 
one of the most restrictive voter ID laws in the country, and they 
didn’t spend a decade litigating it because of concerns about fraud. 
That statement made in the Texas legislature indicated that it was 
to suppress the turnout among Latinos. 

It was also very different from the voter ID law litigated in 
Crawford, which was a facial challenge, and it hadn’t went into ef-
fect yet, and on its face, was not as restrictive as Texas’ law. 

Chair BLUMENTHAL. Mr. Yang. 
Mr. YANG. Absolutely. For example, in my testimony, I talked 

about the fact that one State legislator essentially suggested that 
Asian Americans should change their names so that they could 
comply with voter ID laws or make it simpler to comply with the 
voter ID laws. 

We have numerous examples of where you have exact match pro-
visions where, because of the way Asian names have been mis-
spelled historically, have been found to be ineligible to vote or 
forced to cast a provisional ballot and search for the right docu-
mentation. Documentation that, frankly, oftentimes costs money. I 
understand that free IDs can be offered, but those free IDs, in 
order to get them, oftentimes requires birth certificates or other 
documentation that requires money to get. 

Chair BLUMENTHAL. Mr. Saenz. 
Mr. SAENZ. Yes, Senator, of course. What the Department of Jus-

tice would do in evaluating any voter ID provision is apply a well- 
established standard of intent or retrogression. If it satisfied that 
standard, it would be approved. I hasten to note that any jurisdic-
tion that doesn’t trust the Department of Justice, as the State of 
Texas did prior to Shelby County, with its own voter ID law, can 
choose to bypass the Department of Justice and go to a three-judge 
district court here in Washington, DC, where those judges will 
apply the exact same well-established standards to carefully evalu-
ate the specifics of that law. 

Chair BLUMENTHAL. Thank you. I should make the point, by the 
way, that I would support certain voter ID laws, depending on how 
they are framed, written, what their impact and effect are, and 
what their intent is, going through that kind of analysis. Senator 
Cornyn. 

Senator CRUZ. Actually, if I can briefly, Mr. Chairman. You said 
in your remarks that my questions were a partisan diatribe. I do 
want to briefly point out—I just want to quote from the U.S. Su-
preme Court, Justice Stevens’ opinion for the majority for six jus-
tices, where he described laws preventing voter fraud as, ‘‘pro-
tecting public confidence in the integrity of the electoral process, 
which has independent significance because it encourages citizen 
participation in the Democratic process. As the Carter-Baker Re-
port observed,’’ and here the Court quotes from Democratic Presi-
dent Jimmy Carter and Republican Secretary of State, James 
Baker, ‘‘the electoral system cannot inspire public confidence if no 
safeguard exists to deter or detect fraud, or to confirm the identity 
of voters.’’ 
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Apparently, the views of President Jimmy Carter, the views of a 
six-justice majority of the Supreme Court are deemed by some 
Members of this Committee to be simply a partisan diatribe. If 
that’s the case, I would ask the Chairman—you talked about the 
laws in Connecticut. Why is it that Connecticut has lower African- 
American registration and lower African-American turnout than 
Georgia and Mississippi? 

Chair BLUMENTHAL. You know, I’m really not here to debate you, 
Mr. Cruz. I subscribe to Justice Stevens’ opinion and to the views 
of former President Carter, a distinguished Southerner, and I’m 
going to turn to another distinguished Southerner, Senator Cornyn. 

Senator CRUZ. That speaks volumes. 
Senator CORNYN. I want to start by congratulating you, Mr. 

Chairman, and the State of Connecticut for joining 44 other States 
that allow early in-person voting, including Texas. I think that’s 
important. Texas now, I think provides up to 17 days of early vot-
ing. Anybody who’s qualified to vote can vote in Texas. 

Let me agree with you, Mr. von Spakovsky. I believe the Voting 
Rights Act has been one of the most important civil rights laws 
ever passed in this country’s history. The great thing is that it has 
actually worked. It changed behavior in the States that were cov-
ered by the original formula dating back to 1965. It was the failure 
of Congress, which was intentional, to not update that formula to 
reflect current conditions, which the Supreme Court held unconsti-
tutional under Section 4 of the Voting Rights Act. Correct? 

Mr. VON SPAKOVSKY. That’s exactly correct. 
Senator CORNYN. The preclearance requirement, Section 5, is 

still on the books. The Supreme Court didn’t hold Section 5 uncon-
stitutional, did it? 

Mr. VON SPAKOVSKY. No. Only the coverage formula because it 
was so out-of-date. 

Senator CORNYN. I don’t know if you’ve looked at H.R. 4 or not— 
well, I take that back. I’m sure you have, but the coverage formula, 
which has been touted by some of the witnesses here, would reach 
back 25 years, and thus, not reflect current conditions, which is 
what the Supreme Court held would be the standard for the ex-
traordinary measure of the Federal Government having the ability 
to preclear voting law changes. Would that suffer, in your opinion, 
from the same problem that Shelby County did? Or a similar prob-
lem, in that it does not just cover current conditions? 

Mr. VON SPAKOVSKY. No, I think that is a problem, and further-
more, the other big problem with the formula is if you have one 
particular town or city government in an entire State, and it’s a 
problem. It engages in discrimination. It does so repeatedly. If it 
does it enough times, the entire State will become covered, even 
though all of the other local governments had absolutely nothing 
to do whatsoever with what that one county was doing, had no con-
trol over what they were doing, which shows that this blanket cov-
erage, I think, has severe problems under the constitution. 

Senator CORNYN. Would you go so far as to say that H.R. 4, if 
passed by Congress and signed into law by President Biden, would 
be unconstitutional? 

Mr. VON SPAKOVSKY. Yes, I don’t think it fits any of the condi-
tions the Supreme Court has lined out. It’s important for people to 
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remember that when the Supreme Court in the early 1960’s—a 
very important case—upheld Section 5, they pointed out that it was 
an extraordinary intrusion into State sovereignty that was justified 
at the time because of the widespread discrimination going on in 
places like Mississippi. That widespread discrimination today has 
totally disappeared. There’s no difference between States like Mis-
sissippi, that was covered, and other States that weren’t, except in 
many instances, Mississippi actually has better turnout and better 
registration than the noncovered States. 

Senator CORNYN. Members of the U.S. Congress take an oath to 
uphold the Constitution and laws of the United States. I’m tempted 
to ask you, but I won’t, what do you think a vote for H.R. 4, which 
you believe is unconstitutional, would be consistent with a Member 
of Congress’ oath to uphold the Constitution and laws of the United 
States? I personally see tremendous conflict there, and I don’t 
know how a Senator or Congressman could vote for a law which 
so clearly would be held unconstitutional under the Shelby County 
precedent. 

That is their decision to make. I would just point out, as many 
have, Senator Cruz and others, that the turnout in places like Mis-
sissippi, Georgia, Texas, and the like, of minority populations far 
exceeds the Chairman’s State of Connecticut, where 49.6 percent of 
African Americans were registered to vote and only 39 percent 
have voted. To me, I think the focus is perhaps in the wrong place. 

Ms. Riordan, let me just ask you. You’ve documented how—in 
your testimony and in your sworn testimony that you gave us 
that’s in writing that’s part of this record—how unelected officials 
at the Department of Justice basically had previously been given 
veto power over the elected representatives of the people in the 
States to decide whether to preclear these voting law changes or 
not. Constitution aside, it gives me pause when somehow unelected 
lawyers at the Department of Justice get to determine what elected 
officials can do in the various States consistent with principles of 
federalism. 

Is there any doubt in your mind that the preclearance require-
ment, if reinstated, could and probably would be used for partisan 
political purposes? 

Ms. RIORDAN. Based upon my 20 years of experience within that 
section, I have no doubt that it will be used in a partisan fashion. 

Senator CORNYN. Thank you. 
Chair BLUMENTHAL. Senator Whitehouse. 
Senator WHITEHOUSE. Thank you, Chairman Blumenthal. I want 

to offer a little background to the battle that we’re having over the 
national effort by the Republican Party to suppress and diminish 
Democratic and minority voting, and that is some of the peculiar 
behavior that is around it. 

We have seen, for instance, the Heritage Action video, a donor 
video in which the Heritage Action fundraiser was telling the do-
nors behind the effort how successful the effort had been to get 
voter suppression language adopted by Republican State legisla-
tures. ‘‘They didn’t even know it was us,’’ she said. ‘‘We worked 
through ‘sentinels’ to get our bills passed in these States.’’ 

Clearly, there is dark money mischief afoot behind all of this, 
and I want to flag a group that I’ve looked at pretty steadily, which 
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is a group called the Judicial Crisis Network. It pairs with Judicial 
Education Project. When people get up to politics and 501(c) land, 
they usually pair a 501(c)(3) and a 501(c)(4) and work through that 
pair. Judicial Crisis Network was the group that spent the money 
against Garland when he was Obama’s nominee, and then for 
Gorsuch, for Kavanaugh, for Barrett. The scheme to capture the 
Supreme Court for Republican donors funded that with checks as 
big as $17 million. 

I think a rational person would look at somebody writing a check 
for $17 million and have a very reasonable question, what interest 
they had before the Court? We don’t know that because all of this 
was dark money and all was secret. Some of the behavior around 
this has been pretty mysterious, and I’ll just give a quick overview 
here. 

[Poster is displayed.] 
We started with this pairing of the Judicial Crisis Network and 

the Judicial Education Project, both funded by a dark money fund-
ing group called Wellspring, and as they went forward, we found 
out that they were paired physically as well, and their address was 
actually the same address as the Federalist Society, through which 
the Court capture turnstile was being run. In fact, they’re down the 
hall from each other. A little bit more on that later. 

Then, at the end of 2019, some peculiar corporate permutations 
were done, which is that the Judicial Crisis Network renamed itself 
as the Concord Fund, and the Judicial Education Project renamed 
itself as the 85 Fund, and then they both set up fictitious names 
for themselves with Concord Fund reviving Judicial Crisis Network 
as one fictitious name. Also going on to Honest Elections Project 
Action, which is their voter suppression effort. Similarly, the Judi-
cial Education Project set up a fictitious name for itself as a former 
name, Judicial Election Project, while also adding Honest Elections 
Project. That was done in early 2020 after the name changed at the 
end of 2019. 

Here’s the rule under Virginia corporate law, setting up this ficti-
tious name process that they went through, and this is the guy, 
Leonard Leo, who the Washington Post disclosed as being in the 
middle of what was then described as a $250 million web of court 
capture operations, in which a hearing in my Courts Committee 
showed to be a $400 million now operation, as more of the informa-
tion has been revealed. At the end of the day, once it was clear that 
Trump wasn’t going to win the election, that he was a loser in the 
making, and after the Washington Post exposé kind of blew up 
Leonard Leo’s role in the Court capture scheme, he jumped from 
the Federal Society down the hall and became the person running 
the Honest Elections Project. 

There’s an element here of, kind of, hide the pea under the wal-
nuts, but clearly, the hundreds of millions of dollars that went into 
the Leonard Leo Court capture operation, documented by the 
Washington Post exposé, is now behind the so-called Honest Elec-
tions Project, the latest iteration in this dark money voter suppres-
sion effort and obviously very aligned with the Heritage Action 
group that we caught in action talking about what they had done 
to press this through the State legislatures. 
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If you don’t look at who’s behind all this, it’s hard to kind of get 
the joke about what’s really going on, and I want to just make sure 
that the record of this hearing has taken us through the special in-
terest dark money funding that has been behind this operation, 
and I appreciate the Chairman indulging me in allowing in that 
presentation. 

Chair BLUMENTHAL. Thanks, Senator Whitehouse. Senator Lee. 
Senator LEE. Mr. Chairman, I’m surprised, a little stunned to 

hear some of our witnesses suggest and some of our Members seem 
to agree, at least in part, that requiring of an identification form, 
a photo ID is somehow racially discriminatory. Raises all sorts of 
questions in my mind. 

Is our entire healthcare system racist? Are pharmacies racist? 
The airline industry? Is that racist? The TSA? What about bars? 
You go into a bar. I mean, some people consider a form of flattery, 
I guess, if they get carded, but, you know, it happens, and they’re 
required to ask for IDs. Many of them do as a matter of policy. 

What about universities? One thing I’ve learned about all col-
leges and universities these days: they all issue a student ID, and 
they have photos on them to make sure that the privileges associ-
ated with that university aren’t being used improperly by someone 
else. What about Major League Baseball? The NFL? Or all other 
event organizers who require you to show an ID when you go to 
pick up your tickets. Are they all racist? That would be news to me. 

It’s certainly not racist to require someone to prove who they are 
in order to gain access to government benefits of one sort or an-
other. They’ve never been deemed such. Why, all of a sudden, are 
we calling it that when people just wanting to vote? Some people 
will say on the other side of this, oh, well, this is different. It’s the 
right to vote. We’ve got to have as many people voting as possible. 
Hang on just a minute. You don’t have some process of verifying 
that the person is who the person says he or she is, then what hap-
pens? What happens is that you have a very significant risk that 
someone will vote when they’re not supposed to, and they’re not al-
lowed. Somebody will vote multiple times, perhaps many multiple 
times. 

When that happens, you have disenfranchisement. You have dis-
enfranchisement of those who were entitled to vote. If these things 
are racist, that’s news to me, and we’ve got a much bigger problem 
with all these industries that I’ve just mentioned. 

Of course, none of this is true because this is absolute nonsense. 
We have the ability, in fact, we have a duty—not we, because we’re 
not the ones who control voting rolls. That is up to the States. Con-
stitution goes out of its way to make sure that that’s up to the 
States. The States have the obligation, they have the opportunity, 
they have the duty to make sure that there is confidence in our 
voting system. That’s why they do it. 

Mr. von Spakovsky, H.R. 4, the John Lewis Voting Rights Ad-
vancement Act, not only creates updated formulas for jurisdictional 
preclearance, but it also creates a new form of preclearance trig-
gered by practices that many progressives fear. Loathe, in fact. 
Ironically, these practices are widely popular with voters across the 
political spectrum, which raises all sorts of questions as to progres-
sives might fear them, but let’s set that aside for a minute. Be-
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cause they are popular and they’re popular specifically because 
they ensure the integrity and the potency and the legitimacy of 
each ballot. 

They include, among other things, voter ID requirements and ef-
forts to maintain the integrity of voter registration files, to make 
sure that someone who has died or moved out of State or otherwise 
is ineligible to vote in the jurisdiction in question doesn’t vote and 
thereby disenfranchise those who are entitled to vote in that juris-
diction. 

How would these practice-based preclearance provisions in H.R. 
4 ensure that most, if not all, voting jurisdictions in the United 
States are forced into the even more burdensome jurisdiction-based 
preclearance process? 

Mr. VON SPAKOVSKY. The problem with this practice-based 
preclearance, particularly the one applied to the clean-up of voter 
rolls, is the—I know the attitude of the career people inside the 
voting section. Maureen Riordan has talked about it. They opposed 
almost any clean-up of voter rolls, any attempt to make sure 
they’re accurate. You can see this in all the lawsuits that have 
been filed. You’ll recall that a lawsuit in Ohio went all the way to 
the Supreme Court, the Husted decision. 

Senator LEE. They’re neutral, aren’t they? You can trust them, 
can’t you? 

Mr. VON SPAKOVSKY. I think so. Right. Here’s the thing that peo-
ple forget about this whole claim that somehow maintaining voter 
registration systems leads to discrimination. First of all, States are 
strictly regulated in what they can do by the National Voter Reg-
istration Act. It sets out very strict rules on what you can do to 
clean up voter rolls. Second, this constant claim I hear that, oh, 
you know, cleaning up voter rolls, taking off people who have died 
or moved away. It disenfranchises voters. 

It also ignores the fact that this Congress passed, in 2002, the 
Help America Vote Act. In fact, 92 Senators voted in favor of it. 
That put in a balloting provision, so, even if a State makes a mis-
take—you know, they remove somebody from the voter roll because 
they think they moved out of State and they don’t, all that per-
son—when they show up at their polling place and they’re told, lis-
ten, you’re not on the list. We thought you had moved—they are 
federally entitled to a provisional ballot. They simply have to de-
clare, no, I’m eligible, I was registered. They are given a provi-
sional ballot. Elected officials then investigate, and if a mistake 
was made, their ballot counts. 

People are not going to be disenfranchised, even if a mistake is 
made. 

Senator LEE. Mr. Chairman, I see my time’s expired. I’ve got one 
follow-up question I’d like to ask Ms. Riordan, if that’s okay. 

Chair BLUMENTHAL. If it’s quick. Yes, I should tell the Members 
we have a vote underway right now. 

Senator LEE. Understood. Ms. Riordan, under Section 2 of the 
Voting Rights Act, still fully intact, still fully intact regardless of 
whether this ever becomes law, any reason why that’s inadequate 
to address these? Is there any argument to be made that the Sec-
tion 2 violations going on are so rampant, so out of control, as Con-
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gress concluded they were at the time of the original passage of 
Sections 4 and 5, that they can’t keep up with this? 

Ms. RIORDAN. I don’t believe so. Section 2, especially the way 
that it has been enlarged to include, in effect, portions of Section 
2, really targets intentional discrimination, as well. That is con-
sistent with Shelby. Although there has been some testimony here 
that Section 2 is expensive and it’s long, it is certainly within, you 
know, the powers of the 15th Amendment, and it also provides 
DOJ what it needs, and that is to target areas within the United 
States that are discriminating, as opposed to making everybody in 
the United States subject to Section 5, when there’s no basis for it. 

I will say that DOJ, since the Shelby decision, has only brought 
approximately six Section 2 cases, their last one being the one that 
they filed in Georgia. I would say that’s pretty indicative that 
there’s not rampant discrimination within the United States be-
cause DOJ is certainly not there filing lawsuits. 

Senator LEE. Thank you. 
Chair BLUMENTHAL. I will yield to Senator Klobuchar for her 

questions, and she will Chair in my absence. I’m going to go vote 
and I’ll be running right back. Then, if she has to leave and I’m 
not back, if she could yield to Senator Padilla. 

Senator KLOBUCHAR [presiding]. Sounds like a good plan. Thank 
you, Mr. Chair, and thank you, Ranking Member Cruz for this im-
portant hearing. We know the right to vote is fundamental, and we 
have several important bills coming before us, the first, of course, 
the John Lewis Voting Rights Act. Mr. Yang, could you talk about 
why it’s important that the reauthorization include preclearance 
formulas that are geographic and practice-based? 

Mr. YANG. Thank you very much for that question, Senator Klo-
buchar. It’s important because we recognize that for minority com-
munities, especially the Latino community and the Asian-American 
community, were rapidly growing in jurisdictions that are often-
times not covered by the jurisdictions that would have been histori-
cally covered under the coverage formula. 

Thus, having a practice-based preclearance system sets in place 
to allow for—again, we should remember it’s dual triggers. One is 
the percentage of individuals in that community must, at a demo-
graphic matter, reach a certain level, but second is to look at the 
practice involved. If the practice was historically one that could be 
used to discriminate against communities, then that would trigger 
preclearance. 

I think the other important thing to remember about this, going 
back to what Mr. Saenz testified about it, is that this provides a 
form of ADR. Really, it allows for efficient and effective means for 
looking at different types of manners of voting before they become 
into law, rather than the costly and very expensive, time-con-
suming aspect of trying to do litigation afterward. 

Senator KLOBUCHAR. Got it. Very good. Thank you. That’s very 
well said. Mr. Saenz, you know, Rules Committee had the first field 
hearing in 20 years in Georgia, and we learned about their law. I’m 
going to get to the Freedom of Vote Act in a minute, but, and I 
think a lot of the publicity, understandably, about it has been oh, 
no water, food in line for—but when you really look at it, it’s really 
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quite extraordinarily bad, and this is why so many major compa-
nies have come out against it. 

It is things like you can’t vote on weekends during the run-off 
period, and you can before it, leading to maximum confusion, and, 
of course, inability for many people to vote who thought they could 
on a weekend. Writing your birthday on the inside envelope on the 
outside, and of course, many voters think they should write the 
date that they cast their ballot. Instead, it’s your birthday. 

The limitation on drop-in ballot boxes and the like, and the fact 
that you can register 29 days before, and the run-off is 28 days be-
fore. I don’t know what else you need to know. In the words of the 
North Carolina Court in another case, that it is discrimination 
with, in their words about another law, ‘‘surgical precision.’’ What 
is the impact? In just 30 seconds here because I want to go on to 
something else. The impact on the laws in Georgia on voter partici-
pation, particularly among voters of color and voters in rural areas. 

Mr. SAENZ. It is potentially very significant. Every time you 
make it more complicated, more difficult, you are not facilitating a 
vote, and that’s particularly going to have impacts on less frequent 
voters, those who are newer voters, whether because they’re natu-
ralized or only recently turned 18, and those who are elderly. 

Those are the effects of all of these laws, and I will just add very 
quickly, Senator, going back to what Mr. Yang said, it’s these kinds 
of crafty laws why we need both coverage formulas. Because we 
won’t get the new approaches, new ways of suppressing the vote 
under practice-based coverage because it’s limited to what’s speci-
fied, but on a geographic trigger, we will—— 

Senator KLOBUCHAR. Both things. 
Mr. SAENZ [continuing]. Get the new, crafty ways of suppressing 

the vote. 
Senator KLOBUCHAR. Right. Exactly. Let’s talk about that. I’ll 

give you my last series of questions, Ms. Tolson. Thank you for 
being here. The crafty ways and what’s happening. 

I am dismayed that—voting rights has always been bipartisan in 
the past. I remember growing up in Minnesota and the League of 
Women Voters, and we were proud of our voter turnout, and I’ll 
note that many of the provisions in the For the People Bill and now 
the more negotiated with Senator Manchin and others, the Free-
dom to Vote Act, which I’m really proud of that he worked with me 
on this through the summer. 

These provisions get at things that, to me, are common sense. 
Mail-in voting, that we know so many voters, Democrats and Re-
publicans used through the pandemic. Just the information we got 
out of that pandemic where, you know, so many people voted most 
ever in the middle of a public health crisis. Why not use those? 

In my State, these laws, where we usually have the highest voter 
turnout in the country, I have seen what’s happened. We’ve elected 
Democratic Governors in our current Governor, Tim Walz. We’ve 
elected Republican Governors with these voting laws, in Tim 
Pawlenty. We have even elected Jesse Ventura, and what’s the 
thing about it to me? You’ve seen this in other States that have 
strong voting laws. What is it? It means more people feel like 
they’re part of a democracy, and they may come up to me and say, 
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well, I didn’t vote for you, but I do agree with you on something 
like this. 

They’re part of the democracy. We make it easier for them to be 
part of the democracy. Professor Tolson, over 83 percent of likely 
voters support public disclosure of contributions, like we have the 
Disclose Act and the Freedom to Vote Act. Even 57 percent of likely 
Republican voters support nonpartisan redistricting commissions. 
Sixty-five percent support the option to vote early. I mean, just go 
through the line. The people are with us on this. 

Could you talk about why it is appropriate to characterize the 
provisions in the Freedom to Vote Act as actually for America, and 
not, as some of our colleagues are doing, as partisan? 

Dean TOLSON. I like to think of the act—actually both H.R. 1 and 
H.R. 4 together—— 

Senator KLOBUCHAR. Exactly. 
Dean TOLSON [continuing]. But H.R. 1, in particular is—its really 

a list of best practices. Right? You look at what States are doing, 
and you incorporate those practices into a bill that can make sure 
we have a healthy democracy. For example, independent commis-
sions to draw district lines is something that has worked well in 
States that have adopted them. That’s something that we can apply 
at a national level in order to decrease the instances of partisan 
gerrymandering. 

Coupled with that, H.R. 4 is a way of protecting minority com-
munities that have historically experienced discrimination, which 
is also an aspect of a healthy democracy. I think it’s important to 
view these two bills together to the extent that we’re trying to re-
spond to the ways in which voter suppression has evolved. 

Congress has to evolve, too, because voter suppression has cer-
tainly evolved, and history has shown that if we don’t stay on top 
of it, then it could definitely take us back 100 years. 

Senator KLOBUCHAR. Thank you very much. Next up. Okay. Sen-
ator Ossoff, I understand, has logged into Webex. 

Senator OSSOFF. Thank you for the recognition and thanks to our 
panel for joining us today. Professor Tolson, until 2013, until the 
Shelby County v. Holder decision, Georgia and jurisdictions within 
Georgia had to preapprove changes to voting laws with the Civil 
Rights Division at the Department of Justice, in accordance with 
Section 5 of the VRA. After the Shelby County decision gutted Sec-
tion 5, preclearance was no longer a barrier, and the State and ju-
risdictions within it were free to enact changes without Federal 
oversight. That’s exactly what we’ve seen. 

I want to highlight in particular the closure of polling places in 
Georgia. At least 214 polling places in Georgia have been closed 
since the Shelby County v. Holder decision was made, and we’ve 
seen that the impact of these closures has been most profoundly 
felt by minority voters and in minority communities. 

Professor Tolson, my question for you—what threat do polling 
place closures and relocations pose to voting access and why, there-
fore, is known practices coverage, which we’re discussing today in 
this hearing, a necessary tool to mitigate that threat and protect 
valid access? 

Dean TOLSON. Thank you, Senator. It’s incredibly important, in 
part because, in Georgia in particular, you saw the strategic clo-
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sure of polling places in minority areas, and this led to 9, 10, 11- 
hour waits in some parts of Fulton County, in particular, but state-
wide, you definitely have problems with voters having to wait in 
line for a long time. 

I think there is this perception that the pandemic caused a lot 
of this. Right? You had increased rates of absentee voting. You still 
had voters waiting in line to vote in person for a really long time. 
This is, in part, a response to Shelby County. 

Since 2013, jurisdictions formerly covered by Section 5 have 
closed, on average, 20 percent more polling places than jurisdic-
tions in the rest of the country. The problem that we saw in Geor-
gia is something that is very widespread, and practice-based 
preclearance will help mitigate some of that. 

Senator OSSOFF. Thank you, Professor Tolson. Some opponents of 
preclearance requirements have said it’s too hard for jurisdictions 
to prove to the Justice Department that changes would not harm 
ballot access for minority voters. Is that true? Is it reasonable to 
expect that a jurisdiction understands the impact of changes to vot-
ing access on minority voters before making that change, and is it 
reasonable to presume good intent on the part of those same ac-
tors? 

Dean TOLSON. Yes, Senator, I would think that jurisdictions 
would perform this sort of cost-benefit analysis prior to deter-
mining whether or not to close a polling place. If they have done 
so, then it shouldn’t be administratively difficult for them to prove 
that they need to close a polling place. 

I would also point out that under the prior coverage formula, 
hundreds of jurisdictions complied with the Voting Rights Act ad-
ministratively with no problem. We tend to focus on the bad actors 
and the fact that they litigate changes for years and years and 
years, but in reality, this is not a huge administrative lift for most 
jurisdictions who are acting in good faith. 

Senator OSSOFF. Thank you, Professor Tolson. Redistricting is 
one of the practices that Congress is considering including in a cov-
ered practices provision of the John Lewis legislation. What is the 
best evidence that redistricting poses a particular threat to racial 
and language minority voters? 

Dean TOLSON. Is that also for me? 
Senator OSSOFF. Yes, ma’am. 
Dean TOLSON. Okay. Great. Redistricting, especially now, as we 

are at the beginning of redistricting that occurs at the beginning 
of the decade. Minority communities are, in this moment, in very 
weak positions because many States have passed restrictive voting 
laws, and in those States, you’ll see efforts to try to gerrymander 
racial minorities into the districts, which is something that was ex-
tensively litigated over the last decade. 

Cases came out of North Carolina, out of Alabama, out of Texas, 
where State legislatures tried to pack minority voters into districts, 
claiming that the Voting Rights Act required them to do so, an ar-
gument that the Supreme Court ultimately rejected. As we enter 
into this next round of redistricting, we will see more efforts to try 
to suppress the political power of minority communities by packing 
them into districts, and also cracking them across districts, which 
is why practice-based preclearance is so important. 
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Senator OSSOFF. Thank you, Professor Tolson. Madam Chair, my 
final question for Mr. Yang. Mr. Yang, over the past 20 years, the 
number of Georgians who identify as Asian American has more 
than doubled, and nationwide, Asian Americans are the fastest 
growing demographic segment of eligible voters. 

Why, in your view, is passage of the John Lewis Voting Rights 
Advancement Act critical to protecting voting rights and ballot ac-
cess for immigrant communities and minority communities like the 
Asian-American community, and why, in your view, is it vital to re-
quire preapproval before States can enact changes like redistricting 
or closing polling places, please? 

Mr. YANG. Thank you for that question. Certainly, because Asian 
Americans are so rapidly growing in the United States in many 
places that people don’t expect, such as Georgia, it’s important to 
have the modernized Voting Rights Act be passed to protect the 
rights of Asian Americans, really to make sure that they are able 
to exercise their voice in democracy, specifically with respect to the 
practice-based preclearance. 

The key thing to remember here is that Asian Americans are ap-
pearing in places that traditionally have not had minorities, wheth-
er it’s in Nevada, whether it’s in Arkansas, whether it is in other 
more remote or rural places, and if we only look at historical geog-
raphies, then we may miss the growth of Asian Americans and 
other communities of color in those geographies. 

That’s why it’s also necessary to include practice-based 
preclearance as a complement to the coverage formula under Sec-
tion 5. 

Senator OSSOFF. Thank you, Mr. Yang. Thank you, Madam 
Chair. I yield. 

Senator PADILLA [presiding]. Thank you, Senator Ossoff. At this 
point, I believe it’s my turn to hold the virtual gavel here for a 
minute, and I’ll proceed with my questions. I want to thank all the 
witnesses again for your participation today. 

A couple of issues I want to touch on, beginning with the myth 
of voter fraud. You know, voter fraud, if you look at the data, is 
exceedingly rare in the United States. And yes, the data that I 
looked at repeatedly in my prior capacity as California secretary of 
state. I’ll say it again. Voter fraud is exceedingly rare in the United 
States. 

In election after election, including the November 2020 election, 
we see little evidence of the massive or widespread voter fraud that 
some political figures would want you to believe and be afraid of. 
Nonetheless, this myth of voter fraud is used as a pretext to sug-
gest and pass unnecessary voting measures or changes to election 
laws whose only real effect is to make it harder for eligible voters, 
particularly minority voters, to cast a ballot. Some of us have rec-
ognized that already in this hearing. 

My first question is to Mr. Saenz, if you can continue to expand 
on how this myth of voter fraud is weaponized against increasingly 
ascendant minority communities in particular. The country is only 
becoming more diverse by the day, and I’d like for us to focus on 
creating as inclusive a democracy as possible, not less so. Mr. 
Saenz. 
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Mr. SAENZ. Absolutely. The mythology around voter fraud is used 
by its constant repetition despite no evidence of anything other 
than isolated and often inadvertent voter fraud in the form of those 
who are not eligible actually casting a ballot. Isolated instances 
often inadvertent. The other form of voter fraud that is a myth and 
put out there is the notion of voter intimidation. Precious little evi-
dence of any voter intimidation, where someone is coerced into vot-
ing against their actual views. Doesn’t happen, but that’s often 
weaponized against remote voting. 

What happens is the myth of voter fraud becomes and imperative 
to act to protect election integrity, even if elections have a great, 
great deal of integrity already. So, you see the enactment as in 
Georgia, as in Texas, of new measures that make it more com-
plicated to vote. As you know, that has a particular effect on newer 
voters, whether they’re newer because they just decided to register 
or they just became eligible through naturalization or age—eligible 
to vote. For newer voters and often for longtime voters who are el-
derly, these complicating factors do not facilitate participation. 
They actually deter, and in some cases, prevent participation. 

That’s where we see the discriminatory effects. It, in turn, goes 
back to why we often see racially discriminatory intent. Because 
there is an understanding that some of these measures will in fact 
have their greatest impact on minority voting communities. 

Senator PADILLA. Back to the myth of voter fraud. Fact versus 
fiction or myth versus data. In this hearing, we’ve heard a lot of 
back and forth about voter ID, the role of voter ID, the fact that 
many States have a voter ID law. Is there any data that you can 
point us to that suggests voter ID is actually a solution to a prob-
lem, or is a solution in search of a problem? Does voter ID do more 
good in preventing voter fraud or more bad in terms of making it 
harder for eligible people to vote, or actually disenfranchising eligi-
ble voters from participating? 

Mr. SAENZ. The fact is it’s hard to demonstrate any impact be-
cause there is no evidence of significant voter fraud. It is a problem 
that doesn’t exist. How do you demonstrate that you’re actually ad-
dressing it? 

I will point out that anyone who’s really interested in engaging 
in fraudulent voting, an ineligible voter, can very easily obtain a 
fraudulent ID. It’s not hard. That’s why these examples given by 
Senator Lee really are not relevant because we see fraud in those 
circumstances, whether it’s at a bar, as he suggested, or in access-
ing benefits. We see fraud. Using fraudulent ID in those cir-
cumstances, so, it’s absolutely unclear that voter ID has any effect 
other than to make it more difficult, often involving cost and time 
for those to obtain a voter ID that they’ve never had before because 
usually, where it’s had its most pernicious impact, the limits on 
what IDs are acceptable is critical. 

You can point out, Senator Lee used school IDs as an example, 
and yet, school IDs in the State of Texas are not allowed as a voter 
ID. That’s the kind of problems that we see. There’s really no 
match between nonexistent voter fraud and what voter ID is in-
tended to do. 

Senator PADILLA. Your concealed weapon permit is allowed in 
Texas, so, there you go. Next question is for both Mr. Yang and 
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Professor Tolson. We’ve talked during the course of the hearing 
about the geographic-based approach versus a practice-based ap-
proach under the formula for the Voting Rights Act. We know that 
it covers certain jurisdictions who, since 2013, have experienced 
significant demographic change. There’s also not covered jurisdic-
tions, where Asian-American community, Latino community, Afri-
can-American community, others are continuing to diversify those 
populations. 

Can you just shed a little bit more light on the nuance between 
previously covered versus noncovered and the significance of geo-
graphic-based versus practice-based protections here? 

Mr. YANG. One of the beauties of practice-based coverage is that 
it avoids some of the stigma that the Supreme Court talked about 
in Shelby County, with respect to suggesting that certain States 
fall under stigma by falling under the geographic provisions. Here, 
on the practice-based coverage, we are looking at historic practices 
that have been used to disenfranchise, essentially, communities of 
color. We should say all vulnerable voters, but it really has been 
more on communities of color. 

By focusing there with some precision as to what practices we 
are talking about, we add a layer of coverage that would give pro-
tection to those communities that are emerging in places that have 
historically not seen minority voters. 

Dean TOLSON. I don’t have much to add, but I will point out that 
one of the benefits of having practice-based coverage is that it’s sig-
nificantly more tailored than Section 4(b) was in its original form 
because it focuses on specific practices, and also picks a demo-
graphic threshold that is really important because it’s really at a 
point where minority communities are starting to reach numbers 
where they can influence the outcome of an election. 

Then, that coupled with some geographic coverage, which would 
allow the statute to get at voting right violators. Having geographic 
coverage and practice-based preclearance together in a way that ef-
fectively addresses the concerns raised by the Court in Shelby 
County, is a narrowly tailored and a better way to approach the 
issue of voting rights violations now. 

Senator PADILLA. Thank you. Mr. Chair, before I turn it back 
over, more of a comment, not really a question, but to lay a marker 
for an issue that I’d love to work with you on going forward, and 
that is to discuss voter ID, how it’s problematic. We’ve in practice 
become familiar with, sometimes it’s not an exact name match, how 
it appears in the voter registration rolls versus an ID, particularly 
in the Latino community when sometimes you have multiple last 
names, sometimes government administrators will erroneously 
shift one of your last names to your middle name, you know, etc. 
Those sorts of things. We’ve talked about language issues and the 
roll of better training for poll workers, for example, to better serve 
language minorities who are citizens of age, registered to vote, eli-
gible, but sometimes face barriers to voter participation. 

I know in California, we’ve been working with advocacy organiza-
tions to provide better training for poll workers to better serve the 
LGBTQ community, particularly trans voters. Eligible voters. Citi-
zens who may not present themselves in person when coming to 
vote in the same way they may appear on a voter registration roll 
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or even on their ID when showing up to vote in a voter ID State, 
so, some research to be done there. Some best practices to research, 
and I would love to bring forward some opportunities to buttress 
that nationally, not just in California. 

Chair BLUMENTHAL [presiding]. Thanks, Senator Padilla. I’m 
going to ask a few questions, then my colleague, Senator Cruz, is 
on the way back from a vote, but let me just say a lot has been 
said here today about turnout. My colleagues have cited the record 
high turnout, as they pointed at minority voters as evidence that 
the Federal protections under the Voting Rights Act are no longer 
needed or don’t need to be restored. This argument seems to be 
premised, in part, on the fact that prior coverage formulas relied 
on voter registration and voter turnout rates to identify jurisdic-
tions for coverage, and those rates have increased substantially 
since 1965. 

I think we ought to celebrate that minority registration and turn-
out has, in fact, reached historic heights. In fact, we have the Vot-
ing Rights Act to thank for that development. Now that the Voting 
Rights Act has been hobbled, impeded, undercut, even eviscerated, 
we see that minority voting rights are under attack again, and 
that’s the reason that we’re here. To make sure that turnout is pro-
tected. 

The Census 2020 voter registration and turnout data show that 
even with these historic levels of turnout, voter registration and 
turnout rates among Black, Hispanic, Asian voters is below that of 
whites across the country, in almost every State. Isn’t it true—I’m 
going to ask Mr. Yang and Mr. Saenz—that, though there are sig-
nificant racial turnout gaps between minority and white voters, 
isn’t it true that there are these gaps? Mr. Saenz and Mr. Yang. 

Mr. SAENZ. Absolutely. There are still significant gaps particu-
larly faced in the Latino community, and it is taken advantage of 
by some decision-makers. I gave an example in my written testi-
mony of Pasadena, Texas. One of the very first changes made after 
the Shelby County decision was in Pasadena, Texas, where the city 
council was on the very cusp of having a Latino-elected majority. 
The mayor came forward and said he was going to do something 
he wanted to do before but couldn’t under preclearance because he 
knew he couldn’t get away with it, which was to shift two of the 
eight seats on that city council to at-large elections. He knew that, 
because of the turnout gap that you’ve just described, those two at- 
large seats would, for the foreseeable future, be elected by white 
voters, even though under an eight-district system, he knew that 
Latino voters would in fact choose a majority to the city council. 

There is still a significant turnout gap despite many efforts to 
address it, and it is exploited by some of those who engage in these 
practices. 

Chair BLUMENTHAL. Mr. Yang. 
Mr. YANG. Certainly, within the Asian-American community, 

there is both a registration gap and a turnout gap. Although we 
have tried to make up ground in that respect through hard activ-
ism by many groups, that gap still remains when compared to 
white voters. The other thing I would mention is that there’s been 
references made to the 2020 elections and the record voter turnout 
for the 2020 elections. I think, although that happened during a 
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pandemic, that also happened during a time when we opened up 
the franchise of voting in a way that bipartisan people have agreed 
that was a secure election. There were not any major instances of 
voter fraud that would have changed the elections. 

From that perspective, that experiment seemed to have worked. 
To suggest that we should go back to the old ways when we knew 
that voter turnout lagged under the old systems, seems to be really 
a defeat for democracy because if we are trying to have a democ-
racy where we wanted to have as many eligible citizens vote, then 
we should open up the franchise in a way that, while maintaining 
security, allows more people to vote. 

Chair BLUMENTHAL. Has that turnout gap changed since the 
Shelby County decision? In other words, in jurisdictions that were 
previously covered by preclearance, has there been a change in par-
ticular? 

Mr. YANG. Unfortunately for the Asian-American community, we 
don’t have very good data on that. What we do know is that the 
Asian-American community still has a registration and turnout 
gap. One of the most frequent reasons that is cited is confusion 
over where polling places are, confusion over what voter registra-
tion requirements are necessary, and the language gap that accom-
panies that. 

Chair BLUMENTHAL. I’m going to put in the record two docu-
ments from the Brennan Center, which answer, in part, the ques-
tion I just raised. Overall, these documents show in the 2020 elec-
tion, 70.9 percent of white voters cast ballots, while only 58.4 per-
cent of non-white voters did. There’s a lot more information in 
these documents which I think supports the points that you have 
just made. 

[The information appears as a submission for the record.] 
Chair BLUMENTHAL. Let me ask Mr. Saenz and Professor Tolson, 

in your written testimony, you both discuss extensively the concept 
of minority community reaching a tipping point, at which they be-
come perceived as a political threat, and the result is potentially 
a community backlash. How does the known practices coverage for-
mula, which is central to this legislation, address this concept of a 
tipping point at which voter discrimination becomes more likely? 

Mr. SAENZ. It addresses it, Senator, by recognizing that these are 
jurisdictions that often have not had a long history of voter sup-
pression and voter discrimination, simply because their minority 
communities weren’t large enough to be perceived as a threat and 
therefore to trigger action against them. Absent some threat to 
those in power, you don’t usually see any reason to engage in voter 
discrimination. This recognizes that the geographic trigger, as im-
portant as it is, will not cover jurisdictions that don’t have that his-
tory and are, for the first time, seeing a minority group of voters 
as a threat. 

Pasadena, Texas that I just cited in response to your last ques-
tion, is an example of that. That’s what happened there, and that’s 
what known practices coverage or practice-based coverage is de-
signed to address. 

Chair BLUMENTHAL. Ms. Tolson. 
Dean TOLSON. The demographic trigger of 20 percent is actually 

very important because that is a number where minorities are 
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starting to reach a threshold where they can influence the political 
process. It’s not uncommon for jurisdictions to take discriminatory 
actions against minority populations, even if their numbers are 
small. 

For example, in my written testimony, I talk about District 24 
in Texas, where African Americans were only about 25 percent of 
the district, but they were the swing voting bloc, and that district 
was dismantled after Texas redistricted its legislative districts in 
2003. It’s not uncommon for minority groups to experience their po-
litical power being challenged even when they are in small num-
bers. The demographic trigger of 20 percent is very important for 
that reason. 

Chair BLUMENTHAL. I presume you would agree that the demo-
graphic trigger and other provisions of this bill respond to the 
points made in Shelby County for striking down the preclearance 
formula under that previous legislation. 

Dean TOLSON. Absolutely. The Shelby County Court was pre-
dominantly concerned about the tailoring of the statute. Right? The 
demographic trigger is an effort to tailor the reach of the statute, 
as opposed to applying it to all jurisdiction. For a certain specific 
covered practices, it targets those jurisdictions that have minority 
populations in significant numbers where that population could 
face some backlash. 

Chair BLUMENTHAL. I said in my opening statement that the leg-
islation is narrowly tailored and targeted because of these provi-
sions. For example, the 20 percent trigger provision. Perhaps you 
can explain to folks, apparently, some of my colleagues that don’t 
understand that narrowly tailored approach. 

Dean TOLSON. In Shelby County, the Supreme Court invalidated 
Section 4(b)’s coverage formula because the Court found that it was 
both overinclusive and underinclusive. Overinclusive in a sense 
that jurisdictions that had committed no wrongdoing were required 
to preclear all the changes to their election laws, and underinclu-
sive in a sense that jurisdictions that were engaging in bad behav-
ior didn’t have to comply with preclearance. 

Practice-based preclearance is important because it targets spe-
cific practices that have a history of being used to disenfranchise 
minority populations, and it also focuses on jurisdictions with sub-
stantial numbers of members of minority groups. It is a direct ef-
fort to respond to the tailoring problem, and the demographic trig-
ger does that. 

Chair BLUMENTHAL. A lot has also been said about the constitu-
tional authority here. As you know, Congress has traditionally and 
historically drawn on the 14th and 15th Amendments as its source 
of authority in supporting the VRA’s—Voting Right Act’s 
preclearance authority. Would you agree that they apply here, and 
I would also argue that the Elections Clause provides an additional 
source of authority for this measure? 

Dean TOLSON. Absolutely. One of the disadvantages of the litiga-
tion posture in Shelby County is that the Court focused exclusively 
on the 14th and 15th Amendments and didn’t consider the Elec-
tions Clause, even though the Elections Clause is a broad source 
of authority for Congress to make or alter State regulations. 
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The 14th and 15th Amendments are important, too, and to some 
extent, the Shelby County Court ignores the fact that the 14th 
Amendment protects a fundamental right to vote that Congress can 
protect through appropriate legislation. Instead, the Court focuses 
on the fact that the 15th Amendment requires proof of intentional 
racial discrimination in voting. Congress’ authority is much broad-
er than that. 

Chair BLUMENTHAL. Mr. Yang or Mr. Saenz, do you have any 
comments on that question? 

Mr. SAENZ. I absolutely agree with Professor Tolson. It’s quite 
clear that Congress’ authority is broad, and it’s been recognized by 
the Supreme Court in the past with respect, specifically, to 
preclearance, though limited by Shelby County, and as she has in-
dicated, practice-based coverage is a direct response to those con-
cerns on both the side of federalism—too much intrusion, in the 
Court’s view, majority’s view, and on the issue of equal sovereignty. 

It responds to changes in the Supreme Court’s analysis, but oth-
erwise consistently, the Supreme Court has recognized broad au-
thority in the area of protecting the fundamental right to vote, and 
under the Elections Clause. 

Chair BLUMENTHAL. Thank you. Senator Cruz. 
Senator CRUZ. Thank you, Mr. Chairman. It’s an unfortunate re-

ality of today’s politics that Democrats do not believe in democracy. 
They believe in power. It speaks volumes that S. 1, the very first 
bill introduced by Chuck Schumer and the Democrats in this Sen-
ate, is a bill for the Federal Government to take over elections and 
to strike down virtually every reasonable voter integrity law adopt-
ed across the country. 

It is likewise the case that H.R. 1, the first bill introduced by 
Nancy Pelosi is the same bill, a Federal takeover of elections de-
signed to strike down virtually every reasonable voter integrity law 
in the country. 

The priority of Democrats is not COVID, as the rhetoric might 
suggest. The priority of Democrats is not jobs. The priority of 
Democrats is not our national security. The priority of Democrats 
is to ensure that Democrats stay in power no matter what. No mat-
ter what the voters think. 

This bill before us is designed to prevent those pesky voters from 
ever making a decision other than electing Democrats. It’s a long 
tradition. Jim Crow was exactly the same thing. Democratic politi-
cians writing laws, changing the election laws to ensure the voters 
could only elect Democrats. Sadly, there are decades of ugly history 
behind this. 

You know, before I was in the Senate, I was a constitutional liti-
gator and Supreme Court litigator. I didn’t do a lot of redistricting 
law, but I did, in 2003 and 2004 and 2005, represent the State of 
Texas in the redistricting litigation that occurred then. 

I have to say I agree with Chief Justice Roberts, who described 
in one voting rights case, ‘‘It is a sordid business, this divvying us 
up by race.’’ Because that is much of what redistricting law is right 
now. It is focused on—in that case, we heard testimony. We heard 
testimony actually from African-American elected Democrats in 
Texas about the racist history of Democrats in Texas. In particular, 
when the State legislature, in 2003, passed a new congressional re-
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districting map, it was replacing a map that had been passed by 
Democrats in Texas that had been widely described as the most 
egregious gerrymander in the country. 

It was a map that, even though a substantial majority of Texans 
were voting consistently Republican, elected Democrats and a large 
majority of congressional Democrats, despite the views of the vot-
ers. Democrats fought tooth and nail, including fleeing to Ardmore, 
Oklahoma, including fleeing to Albuquerque, New Mexico to try to 
keep their partisan gerrymander in place to elect Democrats, even 
though the voters didn’t want to elect Democrats. 

The testimony we heard at trial from African-American elected 
Democrats was that the strategy of white Democrats to elect white 
Democrats was very simple. A moment ago, we heard about thresh-
olds of minority representations in districts. 

The testimony we heard at trial is the white Democrats knew 
that if you put a sufficient number of African-American voters in 
a district—but not too many—and a sufficient number of Hispanic 
voters in a district—but not too many—that in the primary that 
the African-American Democratic voters were join with white 
Democratic voters in voting against an Hispanic Democrat, and 
that the Hispanic Democratic voters would join with white Demo-
cratic voters in voting against a Black Democrat. The result would 
be exactly what happened in Texas. White Democrats would win 
the primaries, and then those minority voters would vote for Demo-
crats in the general, and it would ensure that white Democrats 
stay in power in perpetuity. 

Texas legislature, the Republican legislature eliminated that ger-
rymander and resulted in a map that actually elected a congres-
sional delegation that reflected the views of the voters of Texas, 
and Democratic activists viewed that as an abomination. Why? Be-
cause they’re objective is to elect Democrats. 

In the State of Texas, I’m the first Hispanic ever elected as a 
U.S. Senator. The activists who are engaged on these issues did not 
celebrate that issue because you are not Hispanic if you are not 
Democrat in their view. Never mind that every time I’ve been on 
the ballot in Texas, over 40 percent of Hispanics have voted for me. 
Never mind that Texas is the only majority-minority State in the 
union that consistently elects Republicans. 

That arouses the ire of Democratic activists because we minori-
ties aren’t supposed to think for ourselves. In fact, we’re told by en-
lightened Democrats that we Hispanics are too dumb to figure out 
how to get a driver’s license. I’ll be damned, we can’t drive a car, 
we can’t get on a plane, we can’t get married. We’re just not smart 
enough. 

It’s offensive and it’s ridiculous. It’s why the overwhelming ma-
jority of Americans support voter ID. Because they know the Demo-
crats, they don’t even believe what they’re saying. They know that. 
This is about political power. That’s what it’s all about. 

What does this bill say? If you believe in democracy, what do you 
want? If you believe in democracy, you want the voters to be able 
to vote for policies they support. That would mean if the voters 
support for policies like photo ID, you should have a photo ID law. 
This bill says no, no, no, no, no. You voters are not smart enough 
to know that. We’re going to take the power away from you by giv-
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ing it to unelected bureaucrats who can strike down what an entire 
State legislature—in Texas, our legislature is elected by 29 million 
people. One bureaucrat at the Department of Justice has more 
power under this bill than 29 million people in the State of Texas. 

You want to talk about something offensive to democracy. Saying 
one bureaucrat at DOJ has more power to enact laws than 29 mil-
lion voters going and exercising the Democratic franchise. 

You know, earlier in this hearing, we heard testimony about dis-
crimination against Asian Americans. I agree, there’s a lot of dis-
crimination against Asian Americans. Some of the most egregious 
discrimination against Asian Americans occurs in elite academic 
institutions, like Harvard, and Yale, and Princeton that discrimi-
nate against Asian Americans that have quotas against Asian 
Americans. I’m a graduate of Princeton and Harvard. The Chair-
man is a graduate of Yale. 

All of those institutions have quotas that are every bit as noxious 
as the quotas in the 1950’s and 1960’s against Jews. They were en-
forced against Jews. We don’t want too many Jews is what those 
academic institutions said. Now, they say we don’t want too many 
Asian Americans. We’re going to have reverse quotas. What’s one 
of the very first things the Biden Department of Justice did? The 
Civil Rights Division. They dismissed the lawsuit from the U.S. De-
partment of Justice against Yale University for discriminating 
against Asian Americans because politically, they support that dis-
crimination, and I would note, by the way, earlier this year, when 
voting on a bill on Asian-American discrimination, I introduced an 
amendment. It was a one-paragraph amendment that said Federal 
funds shall not flow to any educational institution that discrimi-
nated against Asian Americans in admissions or in granting schol-
arships. It was straightforward, it was simple, and every single 
Democrat in the U.S. Senate voted against it. Every single Demo-
crat said, in effect, we support discriminating against Asian Ameri-
cans when it suits our politics. 

This ain’t about protecting the rights of voters. This is about 
keeping Democrats in power. Ms. Riordan, you’ve served in the 
Civil Rights Division of the Department of Justice. Can you tell 
this Committee the extent to which that Division has exercised 
partisan decision-making, in your experience? 

Ms. RIORDAN. One of the most egregious situations that I have 
observed is when the city of Kinston, North Carolina submitted a 
change for preclearance wherein they were no longer going to run 
on a party. They wanted to run nonpartisan. This is an African 
American majority city, so, the African Americans controlled, you 
know, the city council, who wanted to make that change. The De-
partment objected to the change because it felt, and in its letter, 
it said basically that if there was no D next to the name of the can-
didates, then the African Americans would no longer get elected, 
and they would not know who to vote for. 

They were clearly protecting the Democrat party, and they were 
also insulting the African Americans that lived within the city of 
Kinston, as well as the elected officials. 

Senator CRUZ. Unfortunately, there’s a lot of protecting the 
Democratic Party and insulting African-American voters and His-
panic voters in the process. 
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Mr. Chairman, I have in front of me a statement from Steve 
Marshall, who’s the attorney general of Alabama, who has sub-
mitted a statement that responds to charges that voter integrity 
laws are unnecessary and cites, among other things, two Alabama 
mayoral elections in 2016 that were overturned because of voter 
fraud. I ask unanimous consent that this statement be included in 
the record. 

Chair BLUMENTHAL. Without objection. 
[The information appears as a submission for the record.] 
Senator CRUZ. We ought to be protecting democracy. We 

shouldn’t be—neither party should be engaged in partisan efforts 
to stay in power, but I would note it is the Democrats in Congress 
who have set their very first priority keeping Democrats in power, 
democracy be damned. 

Chair BLUMENTHAL. We are here because we want more people 
to vote, we want to remove obstacles to vote, we want to increase 
access regardless of how they vote, what party they’re in. That is 
the narrowly tailored and targeted purpose of the measure before 
us. 

I’d like to give you an opportunity, Mr. Saenz, to respond to some 
of what you’ve heard here. 

Mr. SAENZ. I would first point out that I, too, was there for a por-
tion of the trial in 2003 on Texas redistricting, and apparently, 
Senator Cruz disagrees with the U.S. Supreme Court, which subse-
quently heard the case after remedial orders were put in place be-
cause of what the legislature, in part, did, which included packing 
Latino voters into a limited number of districts in order to prevent 
them from having the opportunity to elect additional Congress 
members to the Texas delegation. 

I also just want to point out that I know from personal experi-
ence that this is a nonpartisan issue. MALDEF is a nonpartisan or-
ganization. The very same decade that we were in Texas litigating 
against a Republican-led Texas legislature’s maps, I was in Cali-
fornia in 2001—that’s the same decade—litigating against a Cali-
fornia legislature led by Democrats that had similarly chosen to, in 
this case, split Latino voters in order to protect incumbents, and 
by doing that, they prevented Latino community in California from 
electing another member of their choice to the California congres-
sional delegation. 

I know from that experience back then to today this is not a par-
tisan issue. As you said, this is about enabling every voter to have 
their opportunity to express their preference, and the outcome of 
the election is then determined by the collective preferences of 
those in a community. 

It’s about ensuring that we don’t have structures, including the 
way we redistrict, that prevents voters, all eligible voters, from 
having their views reflected. 

Chair BLUMENTHAL. Much as I would love to talk about Harvard 
and Yale, I’m going to bring us back to the reason that we’re here. 
The Court in Shelby County made clear that Congress has to show 
it’s done due diligence. That’s why we’re here: to do the due dili-
gence that the Court in Shelby County said we must do for a 
preclearance provision in the voting protection provisions here. 
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The known practices preclearance provision in the House version 
of the John Lewis Voting Rights Advancement Act identifies seven 
specific practices that have historically been shown, they’re known 
practices, to diminish the voting rights and power of minority vot-
ers. Mr. Saenz, I’d like to ask you to talk about those practices 
identified in this bill, practices that continue to be used to dis-
enfranchise minority voters. 

Mr. SAENZ. Thank you, Senator. We’ve talked about some of 
them already today, but they include, for example, a reversion to 
at-large seats because of historically recognized by the Supreme 
Court, and going back to the Thornburg v. Gingles decision, that 
at-large seats often play a role in disenfranchising minority voters. 
They include annexations, de-annexations at the local level because 
historically, those have been used to expand the electorate to in-
clude more white voters, to contract the electorate to eliminate 
more minority areas. 

They include redistricting in a context where there has been sig-
nificant growth of a minority community of any race in a particular 
jurisdiction, so, not a redistricting, but a recognition that where 
you’ve had significant growth of the prior decade of a minority com-
munity, that’s often where you see a failure to create new seats to 
answer the changes in the electorate. 

It does include voter ID provisions where they are adjudicated ei-
ther by the Department of Justice or, importantly, at the jurisdic-
tion’s choice, district court here in Washington, where they con-
clude that it cannot meet the standard established. It includes a re-
duction in multilingual voter materials. While Section 203 is a 
powerful protection for those voters who need non-English lan-
guage materials, this is to prevent a retrogression, a reversion, in 
jurisdictions that may look at that as an easy way to lower the mi-
nority vote. 

It includes those changes in voting locations, precinct changes, 
polling place relocations that we know often are a barrier to those 
who’ve consistently voted over time at a particular place, but it in-
cludes those changes where they have a demonstrated disparity im-
pact, discriminatory effect on minority voters. 

Finally, it includes certain voter purges. We have seen at 
MALDEF problems with voter purges. Just recently, the State of 
Texas engaged in a targeted attempt to purge voters based on citi-
zenship information provided years earlier to the motor vehicles de-
partment, recognizing that those folks, almost all of them had al-
ready naturalized, but had no reason to go back and tell motor ve-
hicles that they had naturalized because it was of no moment or 
significance to that bureau. 

Those are the practices identified. All of them have a continuing 
and historical demonstrated effect in being used particularly to re-
duce the threat perceived by those in power from a growing minor-
ity electorate. 

Chair BLUMENTHAL. Historically demonstrated effect based on 
facts. Not Republican facts or Democratic facts. 

Mr. SAENZ. Based on adjudications by and large. Adjudications 
by judges appointed by a President of both parties and confirmed 
by the Senate. 
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Chair BLUMENTHAL. As Ronald Reagan is said to have remarked, 
I’m not sure it was originally him, but facts are stubborn things, 
especially in a courtroom. 

Let me ask you finally, Mr. Yang, could you explain to us why 
preclearance, and practice-based preclearance specifically, is so cru-
cial at a time of rapidly increasing diversity in the United States. 
The 2020 Census results are beginning to show that the United 
States is diversifying even faster than has been predicted. In par-
ticular, Hispanic and Asian Americans are some of the fastest 
growing demographics. At the same time, this non-white voter gap 
has been drastically increasing in the years immediately following 
Shelby County. Why is preclearance important? 

Mr. YANG. Perhaps jumping off of Mr. Saenz’s testimony and 
talking about the specific provisions that we’re talking about, spe-
cific practices that we’re talking about, when we’re talking about, 
for example, methods of elections, specifically when you’re talking 
about early voting, in all the polls that we have done, Asian Ameri-
cans prefer early voting, prefer mail-in ballots. If you look at Geor-
gia, for example, 40 percent of Asian Americans, which is above the 
average in Georgia, voted by mail, voted early by mail. Thirty-two 
percent voted early by mail in the runoff election, whereas only 24 
percent of the general population voted by mail. That would be a 
practice that would be of concern. 

If you’re looking at a reduction in multilingual voting materials, 
Asian Americans, approximately one-third—I think it’s actually 
about 30 percent of Asian Americans are what we would consider 
limited English proficient. English is not our first language. We are 
no less of a citizen simply because English is not our first lan-
guage. The notion of disenfranchising voters simply based on lan-
guage is something that we should not be countenancing. 

With respect to voter purges, I think Mr. Saenz testified about 
it very well. Again, one of the problems here is notification in lan-
guage in a culturally appropriate way for the Asian-American pop-
ulation, recognizing that Asian Americans are lower propensity vot-
ers. 

The other thing about all of these practices that we’re talking 
about is, essentially, we’re asking many of these voters, commu-
nities of color, in particular, to essentially re-prove their voter reg-
istration, or re-prove their eligibility to vote, whereas we are not 
asking that of other people. Here I’m talking about how it is spe-
cifically applied. I gave two examples in my initial opening state-
ment about how it’s been applied disparately to the Asian-Amer-
ican community by asking only Asian Americans about their citi-
zenship. Or suggesting that Asian Americans should adopt a more 
American-sounding name to avoid any problems with respect to 
voter ID laws. 

Those are some of the ways in which practice-based preclearance 
specifically affect our community and why it is so important for our 
community. 

Chair BLUMENTHAL. Thank you. I’m going to close this hearing. 
Documents for the record may be submitted. The record will re-
main open for 1 week for submission of questions or statements— 
and happy to hear you in a moment, Senator Cruz. 
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I ask unanimous consent to enter into the record a report enti-
tled, ‘‘Practice-based Preclearance’’ prepared by MALDEF, AAJC, 
National Association of Latino Elected Officials Education Fund, 
testimony from Dr. Luis Fraga and Dr. Bernard Fraga, and three 
reports on voting discrimination prepared by the Southern Poverty 
Law Center. Hearing no objections, Senator Cruz. 

[The information appears as a submission for the record.] 
Senator CRUZ. Thank you, Mr. Chairman. I just want to briefly 

make an observation in response to the exchange between you and 
Mr. Saenz. Mr. Saenz made reference to the Texas redistricting 
case and the fact that it went to the U.S. Supreme Court. He is, 
of course, right, and as he knows, I’m the lawyer that argued that 
case before the U.S. Supreme Court, and Mr. Saenz observed the 
Supreme Court raised concerns about one district. That is true. 
The Supreme Court also upheld the redistricting map, upheld re-
voking the Democratic gerrymander that had kept Democrats in 
power despite the large majority of Texans voting for Republicans 
consistently. 

Of the 36 congressional districts, the U.S. Supreme Court upheld 
35 of them. There was one district in which the Supreme Court re-
quired some modifications. That was CD 23. I would note even that 
district, the only district with which the Supreme Court found any 
concerns, that district today, CD 23, is represented by an Hispanic 
Republican, and so, the efforts of the Democratic plaintiffs to insist 
that the Supreme Court somehow ensure that Texans keep sending 
a large majority of Democrats to Congress, even though the voters 
disagreed, the Supreme Court thankfully rejected that claim and 
followed the law instead, as it should have. 

Chair BLUMENTHAL. This hearing is going to close. I’ll invite any 
of the witnesses who want to respond in writing to any of the com-
ments that have been made, you have an open invitation, a general 
question. 

I apologize that we can’t let you do it now because Senator Cruz 
and I are about to miss a vote, and I am very, very grateful to 
every one of you for your very helpful and informative testimony. 

We are here to do our due diligence. You’ve aided us very, very 
significantly. We thank all of you. Thank you. This hearing is ad-
journed. 

[Whereupon, at 12:41 p.m., the hearing was adjourned.] 
[Additional material submitted for the record follows.] 
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