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OVERSIGHT OF THE FEDERAL BUREAU OF PRISONS

THURSDAY, APRIL 15, 2021

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10 a.m., in room SD-
226, Dirksen Senate Office Building, Hon. Richard J. Durbin,
Chairman of the Committee, presiding.

Present: Senators Durbin [presiding], Feinstein, Klobuchar,
Blumenthal, Booker, Padilla, Ossoff, Grassley, Cornyn, Lee, Cruz,
Sasse, Hawley, Cotton, Tillis, and Blackburn.

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S.
SENATOR FROM THE STATE OF ILLINOIS, CHAIRMAN OF
THE COMMITTEE

Chair DURBIN. The hearing will come to order.

Today, the Senate is holding its first oversight hearing of the
Federal Bureau of Prisons, the first time since 2019. Director
Carvajal, thanks for joining us.

To start today’s hearing, I would like to show a short video that
offers a look behind bars for the more than 152,000 people in our
Nation’s Federal prison system.

[Video shown.]

Chair DURBIN. I might just add that I know Alton Mills, the gen-
tleman who was just on the video here, sentenced to life in prison
at age 23 for a nonviolent drug offense. He was released because
of the work of this Committee and changes in the law that have
taken place. I thank Senator Grassley for joining me in that effort.
Senator Cornyn was part of it as well, and it was signed into law
by President Trump. Alton Mills has a job. He has worked ever
since he has gotten out of prison. He is reunited with his family.
He is no threat to society. He is making a positive contribution.

For years I have sought to address the injustices and challenges
that impact the lives of incarcerated families along with the staff
who are responsible, the men and women who go into these Fed-
eral prisons and work there. Their health and well-being is our
concern certainly as much as if not more than the inmates.

I have worked across the aisle, as I mentioned, with Senator
Grassley to pass bipartisan legislation like the Fair Sentencing Act
and the FIRST STEP Act to reform Federal sentencing laws and
help inmates successfully return. I have held hearings on the con-
ditions of confinement. I think some of the most memorable hear-
ings of my life were in this room with those who had been held in
virtual solitary confinement, some for as long as a decade. I have
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dealt with the issue of treating incarcerated individuals with men-
tal illness. I think over and over again of the sheriff of Cook Coun-
ty, Tom Dart, who is a personal friend of mine, who says without
any challenge from any side whatsoever, he runs in the Cook Coun-
ty Jail the largest mental health institution in the United States.
Many of these prisoners are suffering from mental illness.

We still have a lot of work to do. When the pandemic began,
many of us feared that, barring immediate and decisive action, our
Nation’s prisons were headed for catastrophe. In March of last
year, I joined Senator Grassley along with 12 of our colleagues in
sending a bipartisan letter to Director Carvajal and the former At-
torney General. In it we urged you to use your authority under the
FIRST STEP Act to swiftly—swiftly transfer vulnerable inmates to
home confinement. We sent that letter out of concern for the health
and well-being of the inmates as well as 37,000 Americans working
in our Federal prisons. At the time we sent the letter, only three
inmates and three staff members had tested positive for COVID-
19.

What happened? In the months that followed, tens of thousands
of Federal prisoners tested positive for COVID-19. At times the in-
fection rate for the Federal prison population has been nearly six
times higher than in the community at large. As a result, 230 in-
carcerated individuals at least have died from COVID-19, nearly
all of whom had preexisting conditions that made them particularly
and obviously vulnerable. Several were within months of being re-
leased, and 55 died after their request for compassionate release
was denied and while the request was pending.

One preventable death was noted in this video, Andrea High
Bear, 8 months pregnant when a Bureau of Prisons official sent her
to the Federal Medical Center in Carswell. She came down with
COVID-19 and gave birth to her premature daughter while on a
ventilator. Nearly a month later, Ms. High Bear died without ever
getting a chance to hold her baby.

Thousands of BOP staff members have also contracted COVID—
19. At least four have passed away, including Ruark “Mac” Mac-
arthur, a 42-year-old correctional officer at the Federal penitentiary
in Thompson, Illinois.

These were preventable deaths. It is clear that the Bureau has
been far too rigid in approving transfers to home confinement and
compassionate release to reduce prison populations and to prevent
the spread of COVID-19.

Unfortunately, this is part of a broader pattern. The Bureau has
failed to implement many of the FIRST STEP Act’s reforms. Let
me give you an example. The FIRST STEP Act required the De-
partment of Justice and the Bureau of Prisons to develop a risk
and needs assessment, but the PATTERN tool that the agencies
created is deeply flawed. The Trump administration itself forecast
that the tool would result in stunning racial disparities in inmate
security classification.

In December, the Independent Review Committee appointed by
the Trump Justice Department released a report that found that
the Bureau of Prisons has failed to develop, and I quote, "a fully
integrated and comprehensive needs assessment system to diag-
nose the programming needs of individual inmates,” a system the
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FIRST STEP Act requires you to develop. I might add that part of
the FIRST STEP Act was constructed by Senator Cornyn and Sen-
ator Whitehouse on the prison reform side of the equation.

The law also mandates that BOP provide all prisoners with op-
portunities to participate in programming to prepare them to re-
turn to their communities. However, many inmates still struggle to
access programming to help vocational skills and receive mental
health and other services.

The simple fact of the matter is—and we know it—the majority
of Federal prisoners today will be out in society at some point soon
in their lives. We have to anticipate it. We want that to be a con-
structive positive experience and not create another crime victim.

The legislation also requires inmates to participate in program-
ming through earned time credits, but the Bureau of Prisons pro-
posed rule for earned time credits severely limits the ability to earn
these credits, and that undermines participation. The Bureau’s fail-
ure to implement the FIRST STEP Act reforms speaks to a broader
issue of mismanagement that has impacted everyone in our prison
system, from the incarcerated to your own loyal employees. For
years the Bureau of Prisons has been plagued by chronic under-
staffing. It has been worsened by the previous administration’s de-
cision in 2017 to implement a hiring freeze that led to the elimi-
nation of more than 6,000 Bureau of Prisons positions. Today there
are still thousands of vacant positions.

To compensate for staff shortages, the Bureau has come to rely
on widespread and often mandatory overtime as well as augmenta-
tion. Augmentation is a practice that forces noncustodial staff like
secretaries, teachers, and librarians to work as correctional officers.
The Council of Prison Locals, which represents most BOP employ-
ees, notes in testimony for the record today that, “The staffing cri-
sis in the Bureau of Prisons not only creates a large clear and
present danger to every employee, inmate, and the community at
large, but has made the response to the COVID-19 pandemic near-
ly impossible. The Americans working in our prison system are
overworked, overextended, and undersupported. As a result, incar-
cerated individuals and the communities to which they return are
put at risk.”

Simply put, our prison system at the Federal level is failing. It
is failing to fulfill its fundamental purpose: the rehabilitation of in-
carcerated individuals. As I said, most of the individuals are going
to return to society. Instead of preparing them, we are failing them
and failing the American people who want, of course, safety in our
communities.

Part of that failure includes the excessively punitive and unjust
practices to maintain order in our prisons, practices like adminis-
trative separation or solitary confinement. Following my hearings
in 2012 and 2014, there were significant reductions in the use of
solitary confinement, but I am troubled that the number of Federal
inmates in restrictive housing increased significantly over the last
4 years. I am gravely concerned that during the pandemic the Bu-
reau has used extensive solitary confinement as a means to enforce
social distancing. You just cannot separate people 23 hours a day
without an impact on their mental health.
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This oversight hearing is an opportunity to get a clear accounting
of what is going wrong in our Federal prisons and what we need
to do to fix it. We can start by vaccinating our inmates in a timely
manner, not only for their protection but the protection of all the
men and women in the Federal employment who maintain these
prisons. I am eager to hear about the Bureau’s plans. When are we
going to implement the FIRST STEP Act? How are we going to
build on the reforms that we passed on a bipartisan basis, signed
by President Trump? We cannot keep wasting valuable resources
and taxpayer dollars to let people languish in prison. More than
wasteful, it is inhumane.

Too many lives have been lost, too many spirits broken by abuse
and mistreatment, too many families torn apart.

Let me turn to Senator Grassley.

STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Before I start my statement, I want to make
two points.

One would be to ask, without objection, for the record a state-
nllealtciby the National Association of Assistant U.S. Attorneys be in-
cluded.

Chair DURBIN. Without objection, it will be.

[The prepared statement appears as submission in the record.]

Senator GRASSLEY. Then you reminded me of something when
you talked about Senator Cornyn’s involvement in our FIRST
STEP Act. You and I keep referring to your and my cooperation on
it, but we have not forgotten—I know you have not—Senator Cor-
nyn, Senator Lee, Senator Booker is here now, and I am——

Chair DURBIN. Senator Whitehouse.

Senator GRASSLEY. Yes, and I am probably leaving somebody out,
but at least those. Then we have got to remember, when you and
I were starting out with a small group of people on this, that when
it finally passed, it passed 87-12. We wondered: Where did all this
opposition come from for so long a period of time with such an
overwhelming passage of our legislation? I make these points be-
cause too often you and I refer to each other, and neither one of
us intends to leave out other people that cooperated.

Chair DURBIN. We should always mention those other people one
time for sure.

Senator GRASSLEY. Yes. No more than one time, right?

[Laughter.]

Senator GRASSLEY. Okay. Let us go to Director Carvajal. We wel-
come you. We thank you for being here. I look forward to your an-
swers to the Committee’s questions as the issues before us are very
extremely important.

The Committee last held an oversight hearing with the Bureau
of Prisons in 2019. That was pre-COVID and before the first anni-
versary of the FIRST STEP Act, and obviously, as Senator Durbin
has said, a lot has changed. It is about time that we dig in and
discuss these issues.

In December 2018, President Trump signed the FIRST STEP
Act. Getting the FIRST STEP Act passed was a very difficult effort,
as I have already referred to. It required buy-in from nearly all
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Members of Congress, the White House, the Federal agencies, in-
cluding your agency. Chairman Durbin and I teamed up to get the
FIRST STEP Act passed 2 and 1/2 years ago, and I am grateful for
the continued collaboration that I have with the Chairman, work-
ing together. I consider the passage of the FIRST STEP Act as one
of my good things that I have done since being a Senator.

It is because of the hard work and overwhelming bipartisan na-
ture of the FIRST STEP Act that I am disheartened with the lack-
luster implementation. It seems as though the Justice Department
and, within that Department, the Bureau of Prisons are imple-
menting the FIRST STEP Act as if they want it to fail. I hope this
is not true, but actions speak louder than words, and the inaction
of the Justice Department and the BOP on this I think paints a
very difficult picture.

I understand that the COVID-19 pandemic hijacked many of the
implementation efforts, but your agency must do better and follow
the law without excuse. An example of half-hearted implementa-
tion is the prison programming. Programming is critical for in-
mates. It prepares them to successfully reenter society and allows
them to earn time credit toward their sentences. Without effective
programming, inmates will leave prison unequipped and possibly
prone to reoffend. But the agency has been slow to resume pro-
grams for prisoners in light of COVID-19 restrictions. The lack of
programming is setting inmates up to fail.

The Justice Department still has not issued a complete needs as-
sessment tool as required by the act. The risk and needs assess-
ment system is critical in evaluating inmates’ individual recidivism
risk and tailoring appropriate programming to combat those risks.
Without complete needs assessment tools, the law is only partially
fulfilled, so another failure of implementation.

Last, a current Justice Department position on home confine-
ment fails to comply with the spirit of the FIRST STEP Act. In
March 2020, Attorney General Barr responded to calls by this Sen-
ator and Chairman Durbin to increase the use of authorities in the
FIRST STEP Act to place inmates in home confinement to mitigate
the risk of the virus spreading. Earlier this year, the Justice De-
partment released a memo stating that when the pandemic ends,
nearly 4,000 nonviolent inmates who are currently at home in con-
finement will be returned to the prisons’ secure custody program.
This means that almost 4,000 people who have abided by the terms
of home confinement will be removed from their homes and re-
turned to the facility. Obviously, if they can stay where they are,
it is going to save the taxpayers a lot of money, and it would also
help people who are not prone to reoffend and allows inmates to
successfully reenter society as productive citizens.

Mr. Director, I look forward to our discussion on how you can re-
examine and prioritize this important legislation. We must also at
this time discuss the Bureau of Prisons’ response to the COVID-
19 pandemic. As of April 14th, 230 Federal inmates and agency
staff members died from COVID. People are incarcerated to pay
icheir debts to society, but they should not have to pay with their
ives.

I urge you to use your position as Director to ensure that not one
more life is lost from the virus, and I hope that this hearing allows
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us to look forward. I am encouraged by your optimism, Mr. Direc-
tor, for the future of the Bureau of Prisons. Your job is difficult and
often thankless, and I suppose I have not been very thanking to
you in my remarks, but it is critically important for the job to get
done. The weight of success of the FIRST STEP Act is on your
shoulders, and your leadership will undoubtedly be critical in navi-
gating Federal corrections in a post-virus world.

Finally, I want to remind you that the Bureau of Prisons has re-
sponsibility to respond to all congressional inquiries, including
those from the minority, in a timely and complete manner. I sent
you a letter in March 2020, and it has been more than a year with
no response, and that should be considered by everybody, including
you, as unacceptable. When I was Chairman, I made the same
point on behalf of my Democratic colleagues. That responsibility
falls to you. The Justice Department and FBI seem to have a real
problem with that responsibility. I strongly urge you to answer the
letter. I look forward to working with you.

Thank you, Mr. Chairman. Sorry I took so much time.

Chair DURBIN. No, that is just fine. Thank you very much, Sen-
ator Grassley.

Let me tell you in today’s hearing, after I introduce and swear
in Director Carvajal, we will have 5-minute rounds of questions.

I would say by way of introduction of the Director that Michael
Carvajal began his career with the Bureau of Prisons as a correc-
tional officer in Texas in 1992. In July 2016, he was promoted to
Regional Director of the Northeast Region and became the Assist-
ant Director for the Correctional Programs Division in 2018.
Former Attorney General William Barr appointed him as BOP Di-
rector in February 2020.

Director Carvajal, would you please stand to be sworn in? Do you
affirm that the testimony you are about to give before the Com-
mittee will be the truth, the whole truth, and nothing but the
truth, so help you God?

Mr. CARVAJAL. I do.

Chair DURBIN. Let the record reflect that the Director answered
in the affirmative. Please be my guest and make your opening
statement.

STATEMENT OF MICHAEL D. CARVAJAL, DIRECTOR, FEDERAL
BUREAU OF PRISONS, WASHINGTON, DC.

Mr. CARvVAJAL. Thank you, and good morning, Chairman Durbin,
Ranking Member Grassley——

Chair DURBIN. Could you check your microphone and maybe pull
it a little closer? That is great. Thank you. There should be a red
light there.

Mr. CARVAJAL. Good morning, Chairman Durbin, Ranking Mem-
ber Grassley, and other distinguished members of the Committee.

It is my privilege to speak today on behalf of the 37,000 Bureau
of Prisons corrections professionals who work day in and day out
to support our critical law enforcement mission. I am committed to
ensuring that these dedicated men and women are guided by the
core values of respect, integrity, correctional excellence, and cour-
age.
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I appreciate this opportunity to discuss the Bureau’s response to
the pandemic along with our efforts to provide inmates with the
necessary programming to return to the community and to their
families. I have spent the majority of my professional life in career
service to this agency. After serving in the United States Army, I
joined the Bureau as a correctional officer and moved up through
the ranks to my current position as Director. I care deeply about
our work and the personal sacrifices the Bureau’s law enforcement
officers make and have made during the pandemic and, more im-
portantly, our way forward.

COVID numbers have dropped significantly across nearly all of
our institutions, even as inmate movement has resumed and de-
spite communities reopening. We are taking the steps to normalize
operations in stages as safety and security permit, including in-
mate movement, food service, and ramping up programming. All of
these efforts will have a positive impact on staff, inmates, and the
Bureau operations.

As we have throughout the pandemic, we continue to assess and
adjust our operations as guidance evolves and, more importantly,
to incorporate the lessons learned. In close coordination with the
CDC and Federal Government’s COVID-19 vaccine therapeutics
operation, we pursued an aggressive strategy to administer the
vaccine. All staff have been offered the vaccine, and by mid-May we
anticipate all inmates within our institutions have been provided
the opportunity to be vaccinated.

The Bureau has also assisted in administering the COVID-19
vaccination to other DOJ personnel. We worked with the DOJ lead-
ership in planning two vaccine clinics—one in Miami, one in New
York—to assist the DEA, FBI, and other law enforcement compo-
nents to receive the vaccination. Through these clinics, more than
1,100 law enforcement personnel were vaccinated. And while it has
been an extraordinary year with many challenges, we continue to
move forward and advance our priorities.

There has been much discussion about the Bureau’s staffing
needs and the use of augmentation and overtime to accomplish our
mission. We are committed to addressing these issues by increasing
our staffing levels nationwide and retaining our staff.

We initiated a hiring campaign focused solely on external hiring
to maximize staffing levels, and we are using all available recruit-
ment and retention incentives, marketing strategies, and social
media to reach potential candidates.

In the last calendar year, despite the pandemic, we hired 3,800
staff. In the past 8 weeks, we have hired over 500 new staff into
the agency. Our aggressive hiring initiatives, our use of incentives,
along with a revised method for calculating bed capacity will pro-
vide clarity, transparency, and have a significant impact on our
staffing efforts moving forward. Our staffing efforts are central to
the successful implementation of the FIRST STEP Act.

I am pleased to tell you that, despite the pandemic, we are on
track to meet the requirements of the FIRST STEP Act. Staff posi-
tions allotted under the FIRST STEP Act have already been uti-
lized to expand capacity in our female programs, our drug treat-
ment, and vocational training. Other innovations are underway to
enhance programs such as life skill laboratories to teach the skills
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to basic inmates with the greatest needs, provide STEM -career
technical education for female offenders, and modernizing our in-
mate education platform to include the use of tablets to make pro-
gramming more accessible. We are committed to successful imple-
mentation of the FIRST STEP Act and its impact on reducing re-
cidivism.

Finally, a key priority we are squarely focused on is our work
with the Government Accountability Office related to the manage-
ment of staff and resources. In an effort to accelerate this work, I
have established a cross-agency task force to develop an action plan
to resolve the issues in a timely manner. Our work will focus on
strengthening new programs and initiatives that will help inmates
prepare for a successful return to the community. We are working
to develop stronger data analytics platforms which will enhance
monitoring and evaluation of our programs and spending. To this
end, we are engaging external organizations to assist in assessing
a broad range of operations to further these goals.

On behalf of all the staff, we are working tirelessly to carry out
our important mission. I thank you for the opportunity to speak
with you today and for your continued support to move these prior-
ities forward.

Chairman Durbin, Ranking Member Grassley, and other distin-
guished members of the Committee, this concludes my statement.

[The prepared statement of Mr. Carvajal appears as submission
in the record.]

Chair DURBIN. Thanks, Director Carvajal.

Last March, Senator Grassley and I, along with a bipartisan
group of 12 additional Senators, wrote to you and to the Attorney
General, William Barr, to express serious concerns about the
health and well-being of prison staff and inmates. At the time the
number of infected prisoners was reported to be three and staff an-
other three. That was at the earliest, earliest stages of our realiza-
tion that COVID-19 was a serious threat to the public health. It
did not take a degree or Dr. Fauci’s resume to realize that our pris-
ons were particularly vulnerable because of so many people gath-
ered in such a limited space.

We know what happened as a result of it. We came up with the
FIRST STEP Act and other policies which established the oppor-
tunity for home confinement and compassionate release to reduce
overcrowding and to allow those prisoners who we perceived not to
be a threat to society to have a chance to leave that prison setting.

Let me tell you a story of one of those prisoners. Forbes Maga-
zine reported on a man named Jimmy Monk. Jimmy Monk was a
young man, a first-time offender. He was convicted of a nonviolent
bank fraud offense. His term in prison was less than a year. He
collapsed in the shower and died from COVID-19 at the minimum
security Talladega Federal Prison Camp. The Bureau of Prisons re-
ports he had no COVID-19 symptoms, but his emails home and re-
ports from those inside the prison tell a much different story.

The reality was that he had multiple symptoms and received no
medical attention. After he passed out in the shower, his fellow in-
mates rushed to help him, but the guards ordered them to leave
him. Unable to even sit in a chair without the help of others, he
fell, hit his head, and died on the floor.
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Why was a man like Jimmy Monk, a first-time offender convicted
of a nonviolent bank fraud offense with less than a year to serve,
not placed in home confinement? Were you given orders from above
in terms of compassionate release and home confinement to restrict
the number of opportunities that would be offered?

Mr. CARVAJAL. No, Chairman Durbin, I was not given any direc-
tion like that. On the contrary, I was issued two memorandums by
the Attorney General that directed us to consider under the
CARES Act everyone eligible for home confinement. In those mem-
orandums was specific guidance for criteria. I assure you that if
that individual you are speaking about—I will not speak about in-
dividual cases, but, in general, any inmate that is eligible under
the criteria presented to me by the Attorney General is on home
confinement as we speak.

What keeps them or prevents most cases are that they fall under
one of those nondiscretionary hard criteria. If you have a primary
offense of violence, a sex offense, terrorism, or a detainer, an order
for deportation, you will not be placed on home confinement. As the
statute is written, home confinement was not made for long-term
placement. It is a reentry program. As you are well aware, Senator,
6 months, 10 percent of your sentence, 12 months in the commu-
nity. At this point in time we have released inmates under the
CARES Act with more time than that, which is appropriate. But
that is why the criteria is important. We follow the criteria, Sen-
ator.

Chair DURBIN. What is the population—I mean, no one is going
to argue with the groups that you have excluded from consideration
for compassionate release and home confinement. What is the re-
maining population that does not fit into those categories among
Bureau of Prisons inmates?

Mr. CARVAJAL. Let me give you an example, Senator. When the
CARES Act passed, we ran a roster. CARES Act is a medical place-
ment. We ran a roster. At that point, at that day, there were ap-
proximately 27,000 inmates eligible for home confinement under
the CARES Act. When we applied that criteria, that number was
reduced to 4,000 just by those four criteria—okay?—and the other.
We had discretion to go beyond that.

Chair DURBIN. Excuse me. Can you clarify? You said 27,000 out
of the total Federal prison population?

Mr. CARVAJAL. Who had at least one COVID risk factor, which
is what specifically the CARES Act told us to look at, inmates who
were vulnerable for COVID.

Chair DURBIN. If you could clarify, please. The total Federal Bu-
reau of Prisons population at the time was over 150,000?

Mr. CARVAJAL. That is correct.

Chair DURBIN. So you identified some 27,000

Mr. CARVAJAL. Who had at least one COVID risk factor.

Chair DURBIN. Of those, you excluded many for the categories
you mentioned of crimes——

Mr. CARvVAJAL. We followed the criteria issued by the Director
Attorney General at the time.

Chair DURBIN. You said there were 4,000 eligible in the Federal
Bureau of Prisons?
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Mr. CARVAJAL. The 4,000 was after applying the Attorney Gen-
eral criteria. If you like, I can explain beyond that because——

Chair DURBIN. Let me ask you—I want to stick with the num-
bers for a minute. How many were actually released or placed in
home confinement?

Mr. CARvVAJAL. We have released—transferred—because they are
still in our custody. We have transferred over 24,000 inmates to
home confinement since passage of the CARES Act. Today there
are approximately 7,400; 4,500 of those—I am using estimates be-
cause these numbers change every day. Approximately 4,500 of
those today are on CARES Act home confinement under specific
CARES Act.

Chair DURBIN. It is my understanding that the prison staff—and
I do not know how large a group that is completely. They have
been offered vaccines, and fewer than one-half have accepted the
invitation?

Mr. CARVAJAL. Senator, we have offered every staff member in
our agency the opportunity to be vaccinated. The rate right now,
the last number I got yesterday, was a little bit over 51 percent
have accepted.

The one caveat there is that that does not include staff that we
are not aware of who received the vaccine on their own through
their own care provider. We do know there are people that have
done that. We have offered the vaccine. Approximately 51 per-
cent—that is about 18,000 staff of the 37,000—have accepted it.

Chair DURBIN. Is there currently a mask mandate for all staff at
BOP facilities?

Mr. CARVAJAL. Yes, there is, Senator. There has been for quite
some time.

Chair DURBIN. What type of testing is offered to the staff?

Mr. CARVAJAL. Staff testing is available—each location—keep in
mind, as you are well aware, we have 122 locations. We have a na-
tional contract laboratory where we can make it available, so there
are several types and methods there. Each location worked with
their local public health service to establish testing sites. We do not
test staff onsite. We do not have the resources to do that.

Chair DURBIN. Could you tell me the percent of prisoners who
have been vaccinated?

Mr. CARVAJAL. The percentage this morning—we have adminis-
tered over 132,000 vaccine—vaccinations. The percentage this
morning was a little over 40 percent, about 50,000 or so inmates.
Again, the numbers are changing. As I stated in my opening re-
marks, our projections originally were August for everybody to re-
ceive it. By mid-May, 100 percent of the inmates in our custody
will have been offered the vaccine. Keeping in mind that it is vol-
untary, the acceptance rate among inmates is about 66 percent.
Again, that changes daily sometimes.

Chair DURBIN. Those who are released, is there any testing be-
fore they are released?

Mr. CARVAJAL. Inmates are quarantined, mandatory in and out,
quarantined before they are released. If they have symptoms or
anything of that nature, then we will provide the test upon release.
Otherwise, they are mandatory quarantined, unless they are show-
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ing symptoms, at which time they are placed in isolation, which is
a whole separate procedure.

Chair DURBIN. I am going to take leave as Chairman to ask one
other question, Senator Grassley, if you do not mind.

There was a lot of controversy and votes on the Senate floor
about sending the checks, the stimulus checks, the $1,400, to in-
mates in prison. This was a policy that was originated in the
CARES Act that was drawn up on a bipartisan basis and signed
into law by President Trump. There have been questions raised
about what happens to that money for inmates. Can you tell us
what happens?

Mr. CARVAJAL. Absolutely. It goes to the inmate. We processed
right about 22,000 checks for about $19 million. We worked with
the IRS, the Department of Justice Tax Division, and the Executive
Office of the United States Attorneys to make sure that those in-
mates who were receiving those checks, that we worked through
that and they received those checks.

If for some reason, like with anything, if something occurs where
somebody does—all they need to do is tell us. We do not know who
is entitled to the check, but we have ensured that 22,000 times in-
mates in our system have received those checks for a total of $19
million.

Chair DURBIN. Out of 150,000 inmates?

Mr. CARVAJAL. Sir, I am not sure who is entitled to them. I do
not have that information.

Chair DURBIN. I am just asking you.

Mr. CARVAJAL. Yes, out of our current population of 125,000.

Chair DURBIN. Isn’t it true that money placed in a Federal in-
mate account that exceeds $450 during a 6-month period, including
stimulus checks, for example, is assessed by the Bureau of Prisons
}:_o p%y prisoner debts, including restitution to crime victims and
ines?

Mr. CARVAJAL. Senator, part of our policy and part of reentry is
teaching responsibility. If an inmate has child support or owes a
fine or restitution, that is part of his reentry plan, to be responsible
and pay those debts. To my knowledge, the Government—we do
not assess that. We do make sure that they participate in the pro-
gram to pay restitution and things like that. There are those
checks and balances, but we are not taking money from an inmate.
There is a record of this. Everything is screened and gone through
the policy as appropriate.

Chair DURBIN. I want to clarify this. If I am a prisoner and I
have received a $1,400 stimulus check, it is my understanding that
$950 of that could be assessed to pay any restitution or fines which
I have been ordered by the court to pay. Is that true?

Mr. CARVAJAL. I believe so, Senator. I am not entirely sure about
the policy. I have not reviewed that policy lately. I am almost cer-
tain that if they have a financial responsibility, part of their re-
entry plan, part of getting them ready to return to society—95 per-
cent of them will—is to be responsible and make their payments.

Chair DURBIN. Child support is the same type of responsibility?

Mr. CARvVAJAL. Child support, anything where there are obliga-
tions, that is part of being a responsible citizen and paying their
bills.



12

Chair DURBIN. Thank you very much, Mr. Carvajal. Senator
Grassley.

Senator GRASSLEY. You said in your statement that imple-
menting the FIRST STEP Act is a priority for you and the current
administration, and I hope it is, but I would like to know how we
are supposed to know that. Is there some measurable—or goals
that you are trying to meet that we can say 6 months from now
or a year from now you are doing what you said you were going
to do?

Mr. CArRvAJAL. That is a great question, Senator, and I wrote a
lot of notes through both of your opening statements, and I hope
I have the opportunity actually to answer these questions, because
I am not sure where you get all your information, but I am glad
you called me here to be able to answer this, because we are on
track to meet the FIRST STEP Act. Last year, even through
COVID, which is a whole other issue, as you well know, we had
over 50,000 inmates enrolled in some type of program; 21,000,
maybe 25,000 actually completed a program. Those programs are
worth earning time credits, which is what the FIRST STEP Act is
about. I am not sure who is giving you your information.

Could it have been more? Absolutely. I do not know why someone
would think that we would want something that is part of our mis-
sion—reentry into society is half of the mission of the Bureau of
Prisons. The first one is the obvious one, keeping people safe. Yes,
we want the FIRST STEP Act to be successful, Senator, and I ap-
preciate you letting me clarify that.

Senator GRASSLEY. You would do me a favor if you went through
my statement and told me what is wrong. Do not do it now, but
you can do that in writing.

I am disappointed in the progress that the Justice Department
and Bureau of Prisons have made. We are all acutely aware of the
impact that COVID-19 has had on prisons. At this point, over 1
year when President Trump declared COVID as a national emer-
gency, I do not think that that national emergency can be used as
a scapegoat. Being accountable and moving forward is necessary.
I mentioned in my opening statement, which you might tell me
again would be wrong, that it seems like the Justice Department
and the Bureau of Prisons has failed in this effort. For it being the
most significant criminal justice law in a generation, if that is true,
what I have been saying, then it is shameful. I certainly hope that
this sentiment is false, and even if it is not true, at certain points
perception becomes a reality. If it is more an unreasonable percep-
tion, how can you assure me and those affected by the FIRST
STEP Act that the implementation in this belief is incorrectly held?

Mr. CARVAJAL. Thank you, Senator. First off, you mentioned the
risk and needs assessment. That was implemented in January
2020, right before COVID. I do not know why someone would think
we do not have a risk and needs assessment. It is public knowl-
edge. The IRC has acknowledged it. We worked with outside stake-
holders to create this. We did not create the PATTERN tool. That
is the Department of Justice’s tool. It was done by independent re-
searchers. It has been vetted. It is under reassessment now.

We have a needs assessment. We have always done it informally.
We did not do it very well and formalize it, but our process has
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been formalized now. We have identified—again, with the collabo-
ration of outside stakeholders, including correctional experts from
other agencies, we established a needs assessment. Thirteen needs
were identified. When we go through the risk process, we identify
those needs, and then we apply one of over 80 evidence-based re-
cidivism-reducing programs or productive activities that are worth
time credits. That is the essence of the FIRST STEP Act. I am a
bit confused about where people do not believe that we are doing
this, Senator. I believe we are doing it.

Senator GRASSLEY. Okay. I want to go to home confinement. It
has been a very vital tool to decrease the prison population during
COVID, and it is successful in monitoring inmates. Of the 24,000
inmates who are currently on home confinement, 151 have violated
the terms of their release, and only 3 have been arrested for new
crimes. This highlights how effective home confinement can be.

Given this, I am concerned that the Justice Department’s memo
concluding that the Bureau of Prisons would have to recall some
nonviolent inmates currently on home confinement back into prison
facilities once the pandemic period ends. This policy would result
in almost 4,000 inmates on home confinement being forced to re-
turn to a facility to complete their sentences. The FIRST STEP
Act’s goals are to reduce recidivism while ensuring public safety,
all while making sure to not burden the taxpayer. This seems—the
policy that I referred to from DOJ seems to counter the FIRST
STEP Act’s goals.

Do you or do you not agree with that? Besides the legal reasons
outlined in the Justice Department memo, is there any policy rea-
son that inmates in home confinement under the FIRST STEP Act
or the CARES Act should be returned to the Bureau of Prisons fa-
cilities if they have not violated the terms of their release or com-
mit a new crime?

Mr. CARVAJAL. Great question, Senator. First off, the portion I
will start with is whether or not we are bringing them back. The
reason the discussion—and I would presume that the DOJ issued
that back in November, was the fact that the statute—the CARES
Act did not change the statute. The statute as written allows for
10 percent of their time or 6 months, up to 12 months in the com-
munity. CARES Act placement extended that. This program was
not designed for people to be out that long. That is the first part.
We would need to change the statute or have the authority to ad-
just it, because we must follow the law and that is what we are
doing.

The second piece of this is the President recently extended the
national emergency, so there is no rush to bring these back. We are
covered by the CARES Act. We are not advocating one way either
way. We are planning. We were asked can we accommodate if we
need to bring these inmates back because they are still in our cus-
tody, yes, we can. You are correct. Your numbers on the 151, the
3 that were new crimes, only one of those was violent. I do not
know the details. The rest of those, we would screen those.

I want to make something clear, Senator. For anyone to believe
that we arbitrarily want to disrupt the lives of these people after
we have put them out, if they have successfully been out there, we
are going to use good judgment and common sense and work within
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the law to make sure that we place them appropriately. We have
plenty of bed space in our minimum security camps. If they prove
that they have been out—I simply ask that either the statute is
changed so that we can follow the law, because as written we
would not be within the law, or that we work with the DOJ, as we
do now, and that people understand that we are doing things with-
in the parameters we are given. We are not doing them out of like
or dislike or anything. We want this to be successful. It is the en-
tire mission of the Bureau of Prisons to return people to society.
Ihdo not know why people believe that we are somehow against
this.

I will say that we do it responsibly. Part of the direction the At-
torney General stated in there was that we consider the victim,
that we consider public safety, and we take that very seriously.
When we look at this criteria and we make these decisions, we
make sure that we are not causing a burden to the public either.
Public safety is part of our—we are a law enforcement agency. I
appreciate the opportunity to clear that up because I do not want
somebody to believe that the Bureau of Prisons somehow does not
want to let people out. That is not accurate. We want to let them
out within our authorities and within the law.

Senator GRASSLEY. Thank you, Mr. Chairman.

Chair DURBIN. Senator Grassley, let’s you and I work together on
that last question because I think it is an important one, and I
think Director Carvajal said maybe a change in the statute is nec-
essary.

Senator GRASSLEY. Okay.

Chair DURBIN. We have done things like that before.

Senator GRASSLEY. Obviously, my question would imply I want
to work with you.

Chair DURBIN. Good. I look forward to it.

Senator Feinstein.

Senator FEINSTEIN. Thanks very much, Mr. Chair.

I have spent a lot of my past in prisons, particularly State pris-
ons, under the California indeterminate sentencing laws, sen-
tencing and paroling women convicted of felonies in California. I
am very familiar with the atmosphere of these institutions.

I wanted to just ask you, a recent study from the New York
Times indicates that at least 39 percent of prisoners in Federal fa-
cilities have been infected with COVID, more than four times the
general rate of infection in the country. The situation, I believe,
seems to be worse at the Terminal Island facility in California
where the virus, I am told, has infected over 70 percent of the fa-
cility’s population and killed ten inmates.

According to a January report by the Department of Justice’s IG
staff, at Terminal Island struggled to enforce social distancing and
may not have been quarantining inmates before moving them to al-
ternative housing. The IG also found that roughly 60 percent of fa-
cility staff said they did not have enough personal protective equip-
ment.

In light of this, Director, what efforts have been made to improve
adherence to COVID-19 protocols specifically at Terminal Island?

Mr. CARVAJAL. Thank you, Senator. Terminal Island, as you are
well aware, was one of our earliest big outbreaks. What you said
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is absolutely correct. We had a widespread transmission. Our abil-
ity to social distance in a prison we learned early on—prisons are
not made for that, first of all. They are made for the complete oppo-
site. Throw on top of that Terminal Island has open dorm and open
bays, adds to the problem. It was at capacity or over. I do not re-
member the exact numbers at the time.

Senator FEINSTEIN. How are you handling that open- wards,
open-beds situation?

Mr. CARVAJAL. That is where I am going, Senator.

Senator FEINSTEIN. Good.

Mr. CARvAJAL. We have reduced the population. We have done
that throughout our—because of a lesson learned, open bay, open
dorm, not conducive for containment. We have lowered the popu-
lation and spread those inmates out. At the time Terminal Island
was something where we tried something new. We actually ac-
quired tents. In a couple of cases, I believe we—at that location we
actually partnered with the Coast Guard. We set up temporary
housing, not orthodox in a prison. The last thing in the world we
want to do is put somebody in a tent outside within the perimeter,
but we did that because we saw the effect that social distancing
had, so we spread people out.

We have used nontraditional areas to house people. We converted
factories in some cases, rooms. Anywhere we could spread people
out, we did that early on. Terminal Island was one of those cases.
The OIG did go in there—one of the things I will point out about
that, and we certainly appreciated working with them. We work
hand in hand with them. They review many of our facilities. One
of the things I will point out, though, because that was so early on,
Senator, everybody was dealing with this. We learned a lot of les-
sons through COVID. I wish I knew then what I know now about
it. We did not know it at the time. COVID was new to everybody.
We have a history of dealing with pandemics very well in the Bu-
reau of Prisons, okay? COVID was different. It is extremely con-
tagious. It happened very quickly. Testing resources were not avail-
able at the time. They are now; they were not at the time. Things
like that, I think that people need to keep into consideration. You
cannot just empty a prison overnight. It does not work that way.
We have different challenges within the correctional environment,
always keeping safety and security first. I appreciate the oppor-
tunity to clear that up.

Senator FEINSTEIN. Thank you. In response to a question for the
record I submitted after you testified before this Committee last
June, you indicated that the Bureau had reviewed 40,000 inmates
for potential home confinement at that time, less than one-third of
the total number of inmates in the Bureau of Prisons’ custody. Di-
rector, as of today, approximately how many inmates has the Bu-
reau reviewed for placement in home confinement?

Mr. CARVAJAL. Senator, I wish I could give you a solid answer
because the numbers have changed. I will tell you that we have re-
viewed everyone who is eligible and has a COVID—at least a
COVID risk factor. The CARES Act, actually, the way it was writ-
ten, allowed us to review 100 percent of the inmates. When you
apply those hard criteria, the obvious one that we are not going to
bend on, the violence, the sex offense, that lowered the number to
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the 27,000. If I had to make a guess, because our numbers have
shifted over the last year, we

Senator FEINSTEIN. A percentage would be fine.

Mr. CARVAJAL. I would say 50 to 75 percent, at least.

Senator FEINSTEIN. Have what?

Mr. CARVAJAL. Have been reviewed at this point.

Senator FEINSTEIN. Right. How many have you

Mr. CARvAJAL. I will have to follow-up with you on the exact
numbers. I am sorry?

Senator FEINSTEIN. Do you have the placement facility—the
placement numbers?

Mr. CARVAJAL. I am not sure I am understanding your question,
Senator.

Senator FEINSTEIN. You indicated that the Bureau had reviewed
40,000 inmates for potential home confinement. What portion of
the 40,000—a percent would do—have been home-confined?

Mr. CArvAJAL. I apologize. I was not tracking with you. At this
point we have placed over 24,000 in home confinement since the
passage of the CARES Act.

Senator FEINSTEIN. Out of the 40,0007

Mr. CARvVAJAL. I do not know if it was that specific 40,000, Sen-
ator. In general, out of our population, we have placed over 24,000
in home confinement.

Senator FEINSTEIN. Let me ask one other question. It is my un-
derstanding that there is an effort to ensure that every inmate in
BOP custody receives the individualized review required by the At-
torney General’s guidance, and my question is: When will that be
completed? May we see it?

Mr. CARVAJAL. The guidance, I believe what you are talking
about is the direction to take—to individually review every case eli-
gible for home confinement in the totality of circumstances of ap-
plying those criteria. That is exactly what we do. We follow the di-
rection of that memo.

Senator FEINSTEIN. May we see the results?

Mr. CARVAJAL. I do not know how I would do that, Senator, but
I will certainly talk to my staff. What I mean by that is it is not
that—I just do not know how we would accomplish that, but I will
get back with you. I will follow-up with you. I just need to talk to
my staff about how we would present that to you.

Senator FEINSTEIN. I will write you a formal letter asking for the
specifics, and you can either adhere to it or not. That is your
choice.

Mr. CARVAJAL. Absolutely.

Senator FEINSTEIN. I believe we are entitled to know this. Thank
you.

Mr. CARVAJAL. Absolutely.

Senator FEINSTEIN. Thank you, Mr. Chairman.

Chair DURBIN. Thanks, Senator Feinstein. Senator Cornyn.

Senator CORNYN. Mr. Carvajal, you and I may be two of the only
three people on the Committee who know where Three Rivers,
Texas, is, where you started out your service in the Bureau of Pris-
ons. I just want to say thank you for what you do day in and day
out. I cannot imagine the challenges that confront the Director of
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the Bureau of Prisons, and I want you to let us know what we can
do to help you accomplish your goal.

I am glad you made the point that you want to be able to release
inmates when they are no longer a threat after they have served
their time. I think the perception is just the opposite, and I am
glad you clarified that.

In Texas, as you know, we made a major effort at criminal justice
reform focused on people who would take advantage of the oppor-
tunity to deal with their addictions, learn a skill, and be prepared
for life outside of prison. And it was that State-based experiment
that was duplicated around the country that formed the basis of
my interest in particular in the FIRST STEP Act. Sheldon White-
house from Rhode Island I think was my partner on that, and I
want to make sure he is recognized for his contribution, too.

By its name, we did not expect to stop with the first step, and
we are interested in your advice and counsel on what the next step
should be. For example, I know the experience in Texas in the
State system was the legislature continued to look at follow-on
services that might be available, because I can only imagine once
an incarcerated person is let out of jail, they go to their old neigh-
borhood, subject to a lot of the same influences they had in the first
place, and it is hard, it is tough. You have got to admire people
who can continue their rehabilitation and want to be constructive
members of society, so we want—I will just ask you that question
for the record and ask for maybe you and your staff to let us know
what additional services Congress should authorize in order to
make sure that this recidivism reduction program is successful
once people get on the street.

[The information appears as submission in the record.]

Senator CORNYN. Sexual assault in prisons is something that
Congress has addressed previously, and what I am interested in is:
Do you know how many prisoners in the Federal prison system cur-
rently have access to services like telephone hotline services if they
have been a victim of sexual assault?

Mr. CARVAJAL. Yes, Senator, all of them. We make sure that that
is—that we speak about that. It starts with admission and orienta-
tion. Obviously, PREA plays a big role. One hundred percent of our
facilities are PREA-compliant. They are reviewed often. We make
sure that inmates have the number; they are posted, electronic bul-
letin boards, regular bulletin boards. We certainly encourage them
to come forward, whether it is the staff or by use of the hotline to
report things of that nature.

Senator CORNYN. I want to make sure that every victim of sexual
assault in our prisons has access to services and that hotline num-
ber, and so I am going to follow-up with you and see where we are.
I am sure wherever we are, we can always do better.

Senator Durbin asked about stimulus checks for inmates. There
were two votes on the floor of the Senate, one in 2021, and Senator
Cotton and Senator Cassidy and Senator Cruz offered amendments
that would have prohibited the issuance of stimulus checks to pris-
oners. That failed by a vote of 49-50. There was another one by
Senator Cruz and Senator Cotton, joined by Senator Cassidy, that
would prohibit any individual who was incarcerated in a Federal
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or State prison from getting stimulus checks. That also failed by
a vote of 49-50.

Just going back on the history of these stimulus checks under
the CARES Act, initially Congress was silent as to whether prison
inmates would receive those checks. The IRS took the position that
they were not eligible. Then there was a class action lawsuit filed
which said that Congress had to—that the IRS had to comply be-
cause there was no explicit prohibition.

Did I recite the history of your experience correctly? In other
words, originally Congress was silent. Then the IRS took the posi-
tion they were not entitled. Then there was a class action lawsuit
that said since Congress was silent, they had to be provided. Is
that correct?

Mr. CARVAJAL. Senator, I do not know about the specifics. I do
know that there is a class action lawsuit. I do know that the Bu-
reau of Prisons for a fact is not one of the defendants. As with ev-
erything that we do, we follow the law, the legislation, and we do
what is within our authorities, and that is what we have done. We
have been assured—whoever made the decision and how it was
made, once it was there, we followed it. As I stated earlier, we
made sure that inmates who received those checks received those
checks, working through the IRS, the DOJ, and other appropriate
offices. That is what I do know, sir.

Senator CORNYN. Mr. Chairman, may I ask on follow-up ques-
tion?

You have been asked about prison overcrowding, particularly in
the face of the pandemic, and I would note that at the beginning
of the Biden administration, there was an Executive order issued
by the administration prohibiting the use of private prison facili-
ties. I believe now there are roughly 14,000 Federal inmates in
those private facilities. Does that Executive order make it easier or
harder for you to deal with the overcrowding issues that were
raised earlier? Where are you going to put these folks?

Mr. CARVAJAL. Thank you, Senator. I know that there has been
much talk about that. We were working on—we continuously as-
sess our population. It has been trending downward. Long before
midyear last year, long before even the election or the change in
administration, we determined we did not need a certain amount
of beds because of the trending downwards. We had allowed two or
three contracts to expire. We are down to eight. There are 11,000
in there right now—13,000 beds. We do not need 2,000 of them.
Those are expiring.

This was well in play well before the Executive order. We have
55,000 empty beds in our system right now, so we have ample bed
space. Part of my responsibility, as you know, is being a good stew-
ard of taxpayer money and utilizing our funds appropriately. If we
do not need a contract—I am not a political appointee; I am a ca-
reerist. I do my job, and I make sure that we appropriately spend
taxpayer money. If we do not need that bed space, it has nothing
to do with quality. We have partnered with the privates for years
because we did rely on them when our count was at 220,000. We
simply do not need the beds right now. That may change in the fu-
ture. Right now the Bureau of Prisons does not need those beds.
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It has nothing to do with quality or anything else. We simply do
not need the beds.

Senator CORNYN. That is unrelated to the crowding issues that
were raised by the Chair and others?

Mr. CARVAJAL. I am not sure what—crowding is down 7 percent
systemwide. Part of that was because we did release inmates.
Again, through the CARES Act, 24,000 are on home confinement.
That does not count normal releases. We have ample bed space.

At one point in time, we were at 220,000. We absolutely needed
help from the privates or people might have been in an unsafe en-
vironment. At this point in time today, our population is 125,000,
and we have 55,000—approximately 55,000 open beds. It is not an
issue right now. The best way for me to explain it.

Senator CORNYN. Thank you, Mr. Chairman.

Chair DURBIN. Senator Cornyn, I would just like to clarify. I
think that Director Carvajal made this point, too. It is just that it
is the nature of the prison system that social distancing is a chal-
lenge for them. I was not talking about crowding per se, but in the
context of COVID-19. As the Director has mentioned, the total pop-
ulation has gone down dramatically.

Senator CORNYN. I think though when we were talking about
crowding and social distancing, those were related issues. I appre-
ciate your answer. Thank you.

Chair DURBIN. Thank you very much. Senator Booker.

Senator BOOKER. Thank you very much, Mr. Chairman. Director,
thank you very much for being here. I really appreciate it.

I first just want to express my sympathies. I know that we lost
correctional officers to COVID. I see these as line-of-duty deaths.
In fact, I did a wonderful bill with Chuck Grassley to make sure
that law enforcement officers who die of COVID get the benefits for
their families that they should, that there is a presumption of it
being a line-of-duty death. I know that your job in normal times,
the officers under your command, it is an incredibly difficult, chal-
lenging job that they put themselves at risk in service of safety. I
just want to express my gratitude and my sympathies for the offi-
cers that were lost during this crisis.

The risk assessment tool called "PATTERN” that was designed
under the FIRST STEP Act for good-time credits, it has been used
for home confinement and compassionate release during this pan-
demic. However, I have got serious concerns about the tool that we
have expressed to your office because of the perception of bias that
is built into the analysis. It shows sort of a stunning bias in terms
of the number of African Americans versus number of whites who
seem to qualify under that PATTERN tool.

I am wondering, will the BOP continue to use the risk assess-
ment tool for purposes of home confinement and compassionate re-
lease for COVID-19?

Mr. CARVAJAL. Okay, thank you, Senator. Two things.

First off, I mentioned this earlier, and I think it is important to
point out we did not develop PATTERN. We assisted in the devel-
opment through outside researchers and scientists, outside stake-
holder input, and this tool showed across race, gender, and eth-
nicity it had the highest level of predictivity, and that is why it was
chosen. I did not choose it. We are the end user. It is the Depart-
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ment’s tool. It is being reassessed now. There were some adjust-
ments made in January 2020, Senator, to your point. There was a
perceived or actual bias against people of color, so they removed
two pieces of that. It was the age of first arrest and age of first con-
viction and voluntary surrender. That was done to remove that
bias or perceived bias, and it also created more transparency and
fairness.

Again, I did not select that tool. We are the end user. It goes
under review every year. There is independent researchers right
now. The National Institute of Justice actually does the contracting
for that. It is being assessed now. I do not have anything to do with
the assessment. We are the end user of that tool. We will continue
to use it as long as we are directed to use it.

Senator BOOKER. I know that you all are consulted and the DOJ
works with you as they develop and perfect that tool.

Mr. CARVAJAL. Yes.

Senator BOOKER. Your continued engagement on its fairness
is—

Mr. CARVAJAL. Our staff are involved in it, Senator. The same
thing with the needs assessment. We worked on the needs assess-
ment with outside consultants, outside stakeholders, some of which
were leadership of other correctional agencies, so that we get a
good input of subject matter experts, and we developed the needs
tool. We did not develop it in a vacuum. We do get input from the
outside. I was rather shocked at the IRC’s report critiquing the tool
when they had review of it and input of it also.

Senator BOOKER. Again, it still seems to be imperfect, and I am
hoping that—you guys have been very communicative with my of-
fice. I am hoping you will continue to take input with us as we try
to get something that is ultimately more fair and

Mr. CARVAJAL. I understand, Senator. Everything can always be
improved, and we certainly understand that.

Senator BOOKER. I appreciate your—this dialogue has been really
constructive, and can we get back to just the issue of solitary con-
finement in the age of COVID? For many months we have been
looking at Fort Dix’s COVID-19 numbers, and they were said to be
low because of the BOP’s action plan, and the agency was taking
steps in that context. We just believe that that is actually not the
case, and that courts were buring—buying the argument, but deny-
ing compassionate release that people should have gotten.

Again, to give you an example, there was a man named Mr.
Marulanda Trujillo who was an individual incarcerated at Fort Dix
whose motion for compassionate release was denied. His under-
lying health conditions were pretty significant: severe coronary
heart disease, heart failure, chronic atrial fibrillation, severe mitral
valve regurgitation—I am trying to say these things like I am a
doctor, but I am not—multi-vessel coronary artery disease, chronic
diastolic heart failure, and more.

Mr. Trujillo was later put into quarantine because of his risk of
contracting COVID-19, but Fort Dix’s quarantine process appears
to have spread rather than contained the virus. Tragically, Mr.
Trujillo died.

This is to me a matter of not just justice, but it is a matter of
compassion and empathy to keep people that are so frail in their
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condition, their risk to the population is so low, and so I just want
to continue to be engaged with you on these concerns. We know in
New Jersey the virus unfortunately is still stubbornly persistent,
and I would like to just maybe end with just a question. You know,
what steps are you trying to take to continue to ensure that CDC
guidance is being used to prevent more unnecessary deaths and not
putting people in solitary confinement but really trying to lean into
the idea of that word “compassionate” as in compassionate release?
I know that we need to move on to my colleagues, but I am hoping
that you can give me a brief answer now, but maybe we can con-
tinue to have dialogue between my office and yours.

Mr. CARVAJAL. Absolutely, Senator. Two things I want to clarify
for you. I appreciate the opportunity.

Number one, I cannot necessarily talk about certain cases, but 1
will tell you in a case such as the one you described, you know, the
compassionate part of all that is the emotion, and I certainly un-
derstand. All of those deaths weigh on me. If we did not rec-
ommend that individual, there was a very good reason. I will give
you an example. They may have had a detainer or something of
that nature, which is hard criteria. I have to follow the rules, Sen-
ator. Sometimes people do not understand. We are not not letting
someone out because we do not want to or do not support it. We
are following the rules as given to us. I appreciate the ability to
clear that up.

Fort Dix—I oversaw Fort Dix as a Regional Director. As you are
well aware, at one point there were over 5,000 inmates there. It
was the single largest facility in our agency, one facility, two sepa-
rate, east and west. It is down about 50 percent capacity. I did that
based on my working knowledge of that place. Our goal is to get
it down because of the points you said. We learned early on that
you cannot social distance in an area like that, open barracks. That
is one of the things we did.

The other thing I will point out is from day one we get much crit-
icism about how we responded to COVID, but we have been in lock-
step with CDC guidance all along. When it changes, it is difficult
for us in a correctional environment sometimes to apply that guid-
ance. We do our best to do it. Our medical director of the agency
speaks to the CDC on a weekly basis, sometimes daily basis. I
want to stress that to you, that everything we do is in lockstep
with CDC. In fact, we had input on the guidance that CDC put out
for correctional and detention centers. A lot of that came with our
collaborative efforts with them.

I do not want anyone to think that we are making this stuff up
as we go along. We are consulting with the experts out there and
making adjustments. It is very hard to apply sometimes in a cor-
rectional environment because security and safety is always going
to be first and foremost of everything. Thank you for allowing me
to answer that.

Senator BOOKER. Yes, sir, and, again, the communication is real-
ly critical, and I appreciate that you have those open lines, open
channels.

Mr. CARVAJAL. Yes, sir.

Senator BOOKER. Thank you.

Chair DURBIN. Thank you, Senator Booker. Senator Lee.
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Senator LEE. Thank you, Mr. Chairman. Thank you, Director
Carvajal, for your service, and thanks for being here today.

You testified a month or so ago in front of an Appropriations
Subcommittee, and in your testimony, when talking about private
facilities, you described, as I understand it, those facilities as safe,
indicating that BOP does rely on them, and that they meet your
safety standards. I was, therefore, a little bit surprised when the
Executive order came out and the Executive order relied in part on
the conclusion that private contractors “consistently underperform.”

Based on your testimony, it sounds like that has not been your
experience. Can you tell me, is there an inconsistency between that
finding that they consistently underperform and your experience
with them?

Mr. CARVAJAL. Yes, Senator. Again, I want to stress the point,
for the obvious reasons, that I am not a political appointee.

Senator LEE. I understand.

Mr. CARVAJAL. I am a careerist. You know, some of this I have
to be careful how I say it because I do not want to think that I
am playing any—I am going to tell you based on my experience.
We have partnered with the privates. The determination to quit
using them was made well before even the election, much less the
Executive order came out. To your point, they are held to a state-
ment of work and a contract. If they were underperforming, we
would not utilize them. That is the best way for me to say that.

I will follow-up with one piece. We do have a contract, to your
example, that we issued an issue of a notice of violation recently
because they were not performing to standard. There is a process
for that. I will not get into the facility or why. That is the first time
I know of that our agency has done that when——

Senator LEE. You are talking about one contractor, I assume.

Mr. CARVAJAL. Yes. My point is that it can happen like anything
else. They are either performing or they are not. We hold them to
the standard.

Senator LEE. That makes sense. You talked a few minutes ago
about other aspects of the order. What about the part dealing with
the U.S. Marshals Service? As I understand it, the U.S. Marshals
Service relies heavily on private facilities, particularly for pretrial
defendants, and that at any given time you might have as many
as 62,000 individuals who have got to be able to make their court
dates in Federal Courts throughout the country. Only 14 of those
defendants are housed in U.S. Bureau of Prisons facilities, meaning
that the other 6—86 percent have got to be housed somewhere else.

In light of that order, what will happen? What will happen to
that? Does BOP have the resources to deal with those 62,000 U.S.
Marshals Service detainees?

Mr. CARVAJAL. Senator, I will certainly defer to the United
States Marshals Service to follow-up with that. I do not think it
would be appropriate for me to speak about their operation. As I
stated earlier, at this point in time, our private facilities hold about
11,000 inmates. We have approximately 55,000 beds available at
this point. Yes, we take in inmates from the Marshals Service. We
collaboratively work with them all the time, and part of our mis-
sion, which we have been scrutinized early on, is movement. The
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judiciary did not stop. As you stated, the Marshals take those in-
mates, and they eventually come to us.

Senator LEE. Right. To be clear, those 55,000 spaces are not nec-
essarily where you need them

Mr. CARVAJAL. Exactly.

Senator LEE [continuing] for the U.S. Marshals Service detain-
ees.

Mr. CARVAJAL. Correct.

Senator LEE. Got you. Since the Biden administration has begun,
illegal border crossings have reached their highest level in about 15
years. It amounts to about 171,000 people crossing over the border
in March, and that is just the ones that Border Patrol has appre-
hended. That is not too far from the entire population of Salt Lake
City crossing the southern border in one single month. Salt Lake
City is just under 200,000 people.

If private facilities are no longer available for use to detain crimi-
nal aliens, what is the likely effect that this massive increase of po-
te(r)lti‘z?ll immigrant detainees, what impact is that going to have on
BOP?

Mr. CARVAJAL. Senator, we do not make the determination—ob-
viously, the Department of Homeland Security and Immigration
and Customs Service, ICE, they oversee that process. We do hold
non-U.S. citizens. It is about 17 percent of our population today. It
is about 25,000. We work collaboratively with ICE for hearings,
and they make the final determination whether someone is going
to be deported or not, and we work with them. We do not house
inmates traditionally. We have under emergencies for ICE, but we
do work with the Marshals Service. I would defer any questions
about how that impacts to the Department of Homeland Security.

Senator LEE. Mr. Chair, I have got just a couple more questions.
May I finish those? Thank you.

I want to talk about the FIRST STEP Act, something that Sen-
ator Durbin and I spent a great deal of time working on over the
years and are proud to have passed. That bill includes, among
other things, significant programming for inmates. What specific
programs and initiatives have you been able to implement under
the FIRST STEP Act for prisoner development rehabilitation?

Mr. CARVAJAL. Yes, Senator, we have over 80 evidence-based re-
cidivism-reducing programs or “productive activities,” as we call
them. They range everything from GED and literacy to secondary
education. Vocational training is something big we are trying to ex-
pand, career technical education. You know, part of the whole re-
entry process is giving someone the skills to apply when they get
out. All of the trades, that is a focus to try to teach these people
a skill so that when they get out, they will be productive.

We are working on expanding our mental health treatment for,
as I mentioned earlier, life skills. Some of our inmates need to
learn basic life skills.

One of the things that we learned, obviously, through COVID,
like the rest of the world, is the use of virtual. Prisons are not built
for that, our infrastructure, so we are working on upgrading our in-
frastructure so that we can implement virtual programming to in-
mates so that we do not deal with this need to social distance. They
can do it from the safety of their cells. We are looking at imple-
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menting tablets, things of that nature, but all of those come with
security issues that we have to overcome, you know, infrastructure
issues that we have to overcome, things like that.

The biggest focus right now, Senator, is hiring staff to deliver the
programs so that we can expand the capacity so that more inmates
have the opportunity to earn those time credits.

Senator LEE. Finally, during COVID, a lot of Americans have
seen their religious liberties impaired in one way or another. Fortu-
nately for our prison population, there are specific protections in
RLUIPA, as you know. It says that the Government cannot sub-
stantially burden a prisoner’s free exercise of religion without satis-
fying strict scrutiny. What steps have you been taking to ensure
that, despite COVID-19 and other challenges you face, incarcer-
ated individuals are still able to exercise their religious liberties?

Mr. CARVAJAL. Very important to the Bureau of Prisons also,
Senator, and that is one of the things that, along with our mental
health treatment and our medical treatment, we consider that
vital, critical. Our ability to provide religious services, although
they have been modified somewhat, have always been available,
even through COVID. We have worked on getting volunteers back
in here lately toward the end now that people are receiving vac-
cinations and stuff. Obviously, early on it did impact the ability.
We rely heavily on volunteers. We have over 11,000 volunteers; the
majority of them are religious-based that come in. We serve over
30 congregate faith groups. There are all types of opportunity. That
does not count the individuals who choose to practice whatever
faith they believe.

That has always been available during COVID, although it has
been modified at times. We have had to make adjustments like ev-
erything else. It was never not available.

Senator LEE. Thank you very much, Director Carvajal.

Thank you, Mr. Chairman, for your indulgence.

Chair DURBIN. Thanks, Senator Lee. Senator Klobuchar.

Senator KLOBUCHAR. Thank you very much, Mr. Chairman.
Thank you for holding this important hearing. Senator Lee—Sen-
ator Lee, thank you for your work on this bill. I know I have been
at meetings with you and Senator Durbin and Senator Booker
through various administrations where you helped to get the
FIRST STEP Act passed, and I want to thank you for that.

I guess I will start with that. I know you have had a few ques-
tions about this, Director Carvajal. You know, you talked about
what you are doing to implement that bill. I have done a lot of
work with drug treatment programs. We have a lot of good treat-
ment programs in my State. According to the Independent Review
Committee that was actually established as part of the FIRST
STEP Act, BOP has not taken sufficient steps, including prior to
the pandemic, so I understand the problems with the pandemic—
everyone does—but to provide sufficient access to programming. Do
you agree with the assessment? Do you think there is something
wrong with the assessment?

Mr. CARVAJAL. Yes, I do, Senator. I cannot speak for anything
that happened before. I was not in the process of delivering, but
from my time forward, I assumed this position about a month be-
fore COVID hit, so I would have to defer or follow-up prior to that.
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I will tell you that even through COVID we had over 25,000 in-
mates complete a program for time credits. The IRC works with us.
I am familiar with the report and the recommendations they made.
We worked with them to do this. We have expanded our programs.
We had over 41,000 inmates participate in drug treatment or edu-
cation last year of some type in the Bureau of Prisons. I am not
s1;_re what it is that we have not provided. I would need some spe-
cifics.

Senator KLOBUCHAR. Okay. I think it is in the report that they
talked about that there was not sufficient access.

Mr. CARVAJAL. They talked about capacity. We have expanded
capacity.

Senator KLOBUCHAR. Okay.

Mr. CARvVAJAL. As I stated, over 41,000 inmates participated in
a drug treatment or education program last year, even through
COVID.

Senator KLOBUCHAR. What you are saying is you acted on those
assessments?

Mr. CARVAJAL. Yes. From the time I have been in here, we are
taking action to meet the FIRST STEP Act.

Senator KLOBUCHAR. Okay. Let us go to the focus, say, on the
pandemic and what has happened there. The fight against the pan-
demic, as we know, continues to put more incarcerated people at
risk. The BOP announced the deaths of eight more incarcerated
people in March and April 2021. In addition to the vaccine, of
course, testing is one of the best ways to control the spread of the
virus, but according to a report by the Pandemic Response Account-
ability Committee, BOP only tested 30 percent of the inmate popu-
lation between February and August 2020.

Since August 2020, has the percentage of people in BOP facilities
who have been tested increased, and do you have that number?

Mr. CARVAJAL. Senator, I know that we have conducted over half
a million tests in the Bureau of Prisons of over 150,000 inmates at
least. That may include testing some twice, things like that. I fol-
low the guidance of the CDC and my experts, my medical director.
Early on—it is probably accurate—testing resources were not avail-
able, Senator, or we would have been applying them.

Senator KLOBUCHAR. There are more available now, but I just
want to look at——

Mr. CARVAJAL. Yes, there are.

Senator KLOBUCHAR. I want to look at the percentage, and it is
okay if you do not have that.

Mr. CARVAJAL. I do not have the exact

Senator KLOBUCHAR. If you could give it to me later, that would
be great, to go from the 30 percent to where you are since August
2020.

Senator KLOBUCHAR. Last June, I asked about testing of asymp-
tomatic inmates, which BOP said it was doing in consultation with
CDC guidelines. Do you know what percentage—again, you can put
it in writing later—what percentage of BOP tests have been admin-
istered to asymptomatic inmates?

Mr. CARVAJAL. I do not know the number, the percentage, Sen-
ator, but our strategy with the testing is in lockstep with CDC and
correctional systems. I know that that has changed recently, and
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we are working on that now. My medical director is actually work-
ing on a plan going forward of how we would apply testing if the
guidance changes. We have been following the guidance. At one
point asymptomatic testing in our environment was not rec-
ommended because it was not a good use of resources.

Senator KLOBUCHAR. Yes, I remember. I know this way back be-
cause when my husband had COVID, I did not get a test. You
know, things have changed over time, because that was over a year
ago.

You testified today when Senator Durbin was asking questions
that while all BOP staff have been offered the vaccine, only 51 per-
cent of staff have been vaccinated. Is that right?

Mr. CARVAJAL. Yes, ma’am, it is about 51 percent.

Senator KLOBUCHAR. Okay. Why do you think that half of BOP
have accepted the vaccine when offered and that half have not?
What steps are you taking to combat the vaccine hesitancy?

Mr. CARVAJAL. Senator, we have done a campaign effort obvi-
ously encouraging it. Normally, as a leader, I do not do anything
before my staff other than when I want to show them by example.
This is one of those cases where I myself was vaccinated to encour-
age others that it was safe.

Senator KLOBUCHAR. Right.

Mr. CARvVAJAL. I have done videos. We collaborated with the na-
tional union at the local level and the national level to encourage
our staff to be vaccinated. It is a personal choice. We respect that.
We do not mandate it. It is in line with firefighters, police, critical
infrastructure. I have seen everything

Senator KLOBUCHAR. I know, but 95 percent of Mayo Clinic doc-
tors have been vaccinated because they do not want to give it to
their patients.

Mr. CARVAJAL. I understand.

Senator KLOBUCHAR. I keep thinking of the inmates that are
there, you know, obviously incarcerated, but they cannot choose
whether or not the people that are close to them have decided to
have the vaccination. I guess that is something for us to deal with
on another day, but to me, you have literally people who are incar-
cerated and then you have people that have chosen not to get the
vaccine. Then I look at the Mayo Clinic number at 95 percent, and
so the people that go to the Mayo Clinic, a place I am very proud
of in my State, you know, those patients do not have that same
risk as the people that are incarcerated.

My last question is about last May I sent you a letter expressing
concern about how the BOP is assessing eligibility for home con-
finement, particularly after we learned about Andrea Circle Bear
who died in Federal custody 4 weeks after giving birth while on a
ventilator and after testing positive for the coronavirus. We know
that weeks later Paul Manafort and Michael Cohen were trans-
ferred to home confinement.

I still do not have the data that I think I need to release informa-
tion on how cases are prioritized and the demographic data of the
people who were transferred. Can we get that? What percentage of
transfers were denied because of an inmate’s PATTERN score, the
BOP’s risk assessment tool, which Senator Booker mentioned nu-
merous civil rights and legal organizations have warned is likely to
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perpetuate racial disparity in decisionmaking? Can we get those
percentage releases so we could look at them?

Mr. CARVAJAL. Yes, Senator, I will speak with my staff and fol-
low-up on that. I would like to—since you mentioned the PAT-
TERN score, we have recently expanded the criteria working with
the Department. We are now—have now been given the authority
to consider low PATTERN scores going forward, where before it
was a minimum PATTERN score was the criteria. Working with
the Department of Justice, we have increased that to consider low
PATTERN scores now. So we are working to get as many people
appropriately out, again, within the criteria we are given, Senator.

Senator KLOBUCHAR. All right. Thank you.

Chair DURBIN. Senator Cruz.

Senator CRUZ. Thank you, Mr. Chair. Mr. Carvajal, welcome.
Thank you for your service. Thank you for your testimony.

What currently is happening to Bureau of Prisons inmates who
are criminal aliens when their terms of incarceration expire? Are
they being transferred immediately to DHS for deportation?

Mr. CARVAJAL. Senator, we have immigration hearing programs
at 24 of our sites. We work in conjunction with ICE to do hearings.
ICE makes the final determination of whether or not they are
going to be deported or not. We have a process that works with
that. About 17 percent of our population are non-U.S. citizens.
Again, ICE, working with them, they determine whether or not
they are going to be deported. Typically they make that determina-
tion. There is a timeframe. They come and pick them up, and then
they are released to them.

Senator CRUZ. What percent of criminal aliens are being de-
ported after they have served their prison time?

Mr. CARVAJAL. Senator, I do not know that information. You
would have to ask the Department of Homeland Security. I do not
track that system because it does not—it is not within my author-
ity.

Senator CRUZ. The Bureau of Prisons does not keep records as
to whether inmates are being released into the American popu-
lation or being released into the custody of ICE?

Mr. CARvVAJAL. Yes, we do, Senator. I just do not have that num-
ber in front of me. We could follow-up with you on that.

1 Senator CRUZ. Okay. I would ask you to please provide those
ata.

What does the Bureau of Prisons do with inmates to minimize
the risk of COVID transmission?

Mr. CARVAJAL. Like we do with everything else, Senator, we edu-
cate them. We enforce the rules. We provide face coverings, PPE.
We try to spread our population out as appropriate, as we can, put
things in place, barriers—the same thing that I would say everyone
else is doing to minimize the risk.

Senator CRUZ. You also have reasonable social distancing so that
inmates are not crowded in too closely with each other?

Mr. CarvaJAL. That was a challenge because prisons are made
to contain people closely, so that has been one of our biggest strug-
gles. We are doing the best we can at this point, and with a re-
duced population, we have been able to do that. We are redistrib-
uting our population. We put COVID target population numbers on
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those open-dorm facilities for the reason you said, so that we can
allow more space between them. We have expanded the use of non-
traditional areas to spread them out.

Senator CRUZ. A couple of weeks ago, I led a delegation of 19
Senators who traveled to the southern border, traveled to the Rio
Grande Valley, and we saw firsthand the crisis that is unfolding
on our southern border. We visited the Donna tent facility which
was constructed to meet this enormous surge of illegal immigration
that is happening right now.

The Biden administration had implemented a ban on media see-
ing what was happening at the Donna facility. It was an unprece-
dented ban. Prior administrations did not ban the media from
going in. The Trump administration allowed the media in. The
Obama administration allowed the media in. The Bush administra-
tion allowed the media in. The Clinton administration allowed the
media in. The Biden administration blocked reporters and cameras
from seeing what happened.

The Donna tent facility is this enormous tent city. It has a capac-
ity of 1,000. It was built to hold 1,000 people. Under COVID re-
strictions, its capacity is 250. The day we visited the Donna facility,
there were over 4,200 people crammed into a facility designed to
hold 250 people with COVID restrictions.

We saw firsthand the Biden cages. Joe Biden is building more
and more cages filled with children, and the cages are more and
more full than they have ever been. In these Biden cages, we saw
little boys and little girls. They were not 6 feet apart. They were
not 3 feet apart. They were not even 3 inches apart. They were
lying side by side by side on the floor. They had no beds. They had
no cots. They had no masks. On the floor, holding emergency reflec-
tive blankets. The rate of COVID positivity in the Donna facility
is over 10 percent. What we saw is inhumane. It is a humanitarian
crisis. It is a national security crisis. It is a public health crisis. It
was preventable. It is the direct consequence of political decisions
made by Joe Biden and the Biden administration.

In the Federal Bureau of Prisons, would it be acceptable for Fed-
eral prisoners to be housed in cages where they were side by side
lying next to each other, packed in in the midst of a pandemic?

Mr. CARVAJAL. Senator, the simple answer to that is no. We are
scrutinized often for how we house our people during COVID. As
I stated, it is a challenge, but we absolutely treat everyone with
dignity and respect. We have standards, and we meet that regard-
less of what day it is or what is going on.

Senator CRUZ. Is there any Federal Bureau of Prisons facility
that would be allowed to continue at 1,700 percent capacity, which
is what the Donna tent facility is right now?

Mr. CARVAJAL. Again, Senator, I have never experienced that. I
know we have been overcrowded before. We are fortunate at this
point that we have ample bed space. I cannot—I do not want to an-
swer that because I do not know the answer. I have not faced that
to be able to tell you that.

Senator CRUZ. All of this is continuing, and it is getting worse,
and it is getting worse because of political decisions the Biden ad-
ministration continues making.

Thank you.
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Chair DURBIN. Senator Padilla by remote, I believe.

Senator PADILLA. Thank you, Mr. Chairman.

Chair DURBIN. Senator Padilla, I am sorry. Your trans-
mission——

Senator PADILLA. Can you hear me okay?

Chair DURBIN. It did not start off well. Want to try again? You
want to try?

Senator PADILLA. Okay. Is that better?

Chair DURBIN. We will see.

Senator PADILLA. I will try to keep it brief. I know several of the
issues I wanted to raise today have already been asked, including
clarity and a better picture on home confinement and the numbers
of violations, et cetera, so I appreciate Senator Grassley raising
that earlier in today’s hearing.

I will keep my remarks and questions to one specific issue, and
that is this: Recently, California Governor Gavin Newsom an-
nounced plans to close a State prison in Susanville, California, that
has seen a steady decline in population, with COVID-19 being one
of the immediate causes of the decline. In closing the prison, it pre-
sents the State a tremendous opportunity to take some of the funds
that are saved through that closure and invest elsewhere in State
priorities while maintaining public safety. These funds could soon
be reallocated for a number of projects and programs for the State.

My question for Director Carvajal is this: the Federal prison pop-
ulation has been steadily declining for years, and the fallout from
COVID-19 has further reduced the prison population. Have you
considered closing any facilities and allowing an opportunity for the
Federal Government to more strategically reallocate funds and ad-
dress staff shortages at the same time?

Mr. CARVAJAL. Senator, that is a great question. The simple an-
swer is we are not there yet. We are working as we speak on re-
aligning and reworking our capacity. As I stated earlier, one of the
biggest challenges of the Bureau of Prisons is our aging infrastruc-
ture. Over one-third of our facilities are over 50 years old, and 45
percent of them are over 30 years old, which makes it rather chal-
lenging. These things deteriorate at a faster rate because of their
consistent 365-day use in harsh conditions sometimes.

As we redistribute our population, again, as I stated earlier, part
of my responsibility is to make sure that we put taxpayer money
to good use. At some point, working through the Department to see
what our needs are, there may be recommendations on just that.
At this point, I would say the answer is no. It certainly is not any-
thing that we would rule out in the future.

Senator PADILLA. Okay. I would appreciate a commitment for an
ongoing conversation on that front. I think we can be more stra-
tegic, more effective, more efficient, frankly, in both maintaining
public safety but reforming how we not just house but help inmates
who do have an opportunity to reenter society do so on a more con-
structive basis going forward. Thank you for your testimony today.

Chair DURBIN. Thanks, Senator Padilla. Senator Sasse.

Senator SASSE. Thank you, Chair. Director, thanks for being
here, and thanks for your forthright manner thus far in the hear-
ing.
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I would like to ask some questions related to the Jeffrey Epstein
case. Epstein obviously was a wealthy financier who ran a global
sex trafficking ring that preyed on scores and scores of young
women, and he and his cronies committed some of the most repug-
nant crimes imaginable against these young women. Yet he was al-
lowed to die in the Bureau’s custody despite being a known suicide
risk. He deprived—or the failures of the Bureau in that apparent
suicide deprived not only all these young women of having their
day in court and justice to be done and meted out in a public way,
the way we do in this country, but in addition he took with him
to his grave all of the additional evidence he had against many of
his co-conspirators.

I would like to ask, can you think of any case that approaches
the Epstein case in terms of a crisis of public trust for the BOP?
Is there any case that rivals it?

Mr. CARVAJAL. No, Senator, I cannot think of one.

Senator SASSE. We are agreed. Thank you for that answer. We
have had Directors of the BOP in the past who gave long-winded,
meandering answers so they did not have to acknowledge that we
needed to have more resources focused in this case. Obviously, it
is the most basic duty of the BOP to keep prisoners alive.

I guess as a strategic management matter, does every prisoner
merit equal treatment, or do some inmates such as those at the
center of the sex trafficking ring where there is lots of evidence
that has not yet been gathered against other conspirators, do some
prisoners merit special attention and special measures to make
sure that their life is not at risk?

Mr. CARVAJAL. Senator, first off, I would like to say that we cer-
tainly treat people fairly, but all of our inmates, the cases like you
described there, we apply the appropriate amount of security,
needs, things like that. They are all special cases. Without getting
into the specifics, which I do not think would be appropriate, about
how we do certain things for certain inmates, the simple answer
is that is part of our job to assess that and to apply the appropriate
amount of supervision and security. And if it requires more in some
cases, then we should be doing that. If it does not, we should—that
is in essence what we do.

Senator SASSE. Thank you. Can you give us a top line on what
went wrong in this case? I recognize that we have two guards who
are about to go to trial in the case, so I understand that there is
an ongoing investigation. We are also over a year into this inves-
tigation, and past Directors of the Bureau have not given this Com-
mittee any adequate answers, just bureaucratic nonsense. We are
well over a year into the investigation. What can you tell us about
what went wrong?

Mr. CARVAJAL. Senator, you are probably not going to like my an-
swer, but it is a statement, it is a fact that I cannot discuss it be-
cause it is still under investigation. I had my Deputy Director call
the Office of Inspector General last week—a week or so ago—to get
the status of the investigation. We were told that the investigation
is on hold until which time the trial that is set for June, as you
mentioned, takes place. I do not control the investigation. That is
up to Inspector General Horowitz. You would have to discuss it
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with him. It would be inappropriate for me to talk about anything
regarding that other than what I have said already.

Senator SASSE. I understand that there will be things that could
be used in court about the prosecution of the two guards that can-
not be discussed here. I do not understand why you would not be
able to explain to us what we know about the security footage,
what particularly is missing and how did that happen. These
guards are not being investigated for anything related to their de-
struction of evidence as far as I am aware. I get that there is an
investigation that does touch on a prosecution of two individuals,
but many more systemic things went wrong than just the things
these two guards are being charged with. A year, a year and a half
into the investigation, we do not have anything to publicly say to
the taxpayers or to these victims yet?

Mr. CARVAJAL. Senator, here is what I would say to that. Again,
I cannot speak about something that is under investigation. Here
is what I will commit to: After that investigation is over and all
of these things have been appropriately done, I will absolutely fol-
low-up with you on anything regarding what we could do better or
different. I do not think it would be appropriate for me to get into
any of that right now because there is even a chance. It is under
litigation. I have been advised not to speak about it, but not be-
cause I do not want to, because it is not appropriate right now.

Senator SASSE. Okay. We will definitely keep you to your word
on the pledge for the after-action when this trial is over. Can you
explain what processes have changed with regard to high-value tar-
gets? There are things you have surely learned that we would want
to be implementing to make sure that other high-value targets—
obviously, every human life is equal in dignity in the eyes of God,
but for the purposes of investigation of co-conspirators, we care
more about keeping certain prisoners alive because they are nec-
essary to be evidence and testimony in other cases. What processes
have we changed to make sure other high-value targets are not
able to commit suicide in a situation like this?

Mr. CARVAJAL. Again, Senator, without getting into specifics, be-
cause I do not think it would be appropriate in this forum, I will
say that we treat people as appropriate for their security needs.
First of all, whether or not someone is valuable to a case or what-
ever is irrelevant to us. That is someone’s job to do. We treat every-
one—everyone’s life of value. We are going to apply the appropriate
security. Again, it is something that I do not think is appropriate
to speak about now, but I certainly will follow-up with you at
which point I can and have that discussion with you.

Senator SASSE. I have given you credit for being forthright up to
this point, but I do not think the answer you just gave aligns with
where you started. I think you acknowledged at the beginning that
certain prisoners are more important for the purposes of public
trust and for other public investigations and other prosecutions
that are happening.

Ms. Maxwell, Mr. Epstein’s chief of staff or co-conspirator, or
whatever we want to call her, she is of greater value to public trust
than the median inmate in a facility today. Are you telling me that
there is nothing additional that is being done to make sure that
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she cannot commit suicide relative to just the median prisoner in
any of your facilities?

Mr. CARvAJAL. We apply appropriate security. You asked me a
question earlier, what have you learned? Again, without getting
into specifics, Senator, the answer is we learned lessons from that,
and we have made adjustments. It is just not appropriate for me
to discuss them, but not for the investigative reasons or whatever.
We assess the security and the needs of someone who comes in.
You used the words “high value,” “special security needs,” what-
ever. We are going to apply the appropriate security that we think
we need to do to protect that individual, protect the staff, protect
everyone. We do that individually assessing these cases.

Senator SASSE. I have got more I would like to discuss with you
about this, but the Chair gets the gavel back, so I will follow-up
offline. Thank you, sir.

Mr. CARVAJAL. Yes, sir.

Chair DURBIN. Thank you, Senator Sasse.

Senator Ossoff I believe is by remote. Are you with us, Senator?

Senator OSsSOFF. Yes, I am. Thank you, Mr. Chairman. Thank
you, Mr. Carvajal, for your presence today.

Will you please provide to the Committee an accounting of the
policies, practices, and procedures that are implemented by BOP to
ensure the preservation and retention of closed-circuit camera foot-
age and other evidence relevant to investigations?

Mr. CARVAJAL. Yes, Senator, we have policies and procedures to
retain that. Some of the issues that we have faced in the past were
not necessarily retention. They were that things did not work. It
was our aging infrastructure. We have over 24,000 cameras in the
Bureau of Prisons, and in the last 18 months, we have upgraded
116 of those systems. It is a resource issue. We are trying to get
with the modern era, so to speak. It is a fiberoptics upgrade so that
we can go to digital platforms. Some of the issues we have encoun-
tered in the past—and certainly I have knowledge of that as a war-
den in some of these facilities—is that sometimes the cameras were
not working when they should have been because things get old
and dated. We are committed to replacing those. We are working
on that now.

We have always had retention of systems in place. Most of the
time when we did not have it, it was because the camera was bro-
ken or there was a mechanical issue.

Senator OSSOFF. Thank you, Mr. Carvajal. I would like to just
amend the request, and this is a request for the record. I would
like you please to provide to the Committee an accounting of those
practices and procedures, and also a list of identified incidents
where such footage was lost within the last 2 years. Can you do
that for us for the record, please?

Mr. CARVAJAL. We will follow-up on that. I do not have that in-
formation in front of me, Senator, but we can follow-up

Senator OSSOFF. Forgive me. I would just like your commitment
that you will provide that information to the Committee.

Mr. CARvAJAL. I will take that back to my staff and see what we
can get you, Senator.
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Senator OsSOFF. Okay. We can certainly compel that disclosure
if it is not offered voluntarily, but I hope that we can get that on
a voluntary basis.

Can you please also provide to my office and to the Committee
an accounting of how many individuals in Georgia are currently
serving their sentences on home confinements due to the COVID-
19 pandemic?

Mr. CARVAJAL. Yes, Senator. Again, I do not have specifics for
that State, but I could certainly follow-up with you on that.

Senator OSSOFF. Thank you. I would be appreciative if you could
provide that information to my office and to the Committee.

I would like to touch on this question of COVID-19 vaccines for
BOP personnel with a particular focus on USP Atlanta, but also
taking a national perspective. What steps are you currently taking
to encourage adoption of the vaccine by personnel at USP Atlanta?
What do you assess to be the public health benefits and the health
benefits within Federal facilities such as USP Atlanta and for the
population of incarcerated persons of having greater vaccine adop-
tion by BOP personnel working at those facilities, please?

Mr. CARVAJAL. Senator, we encourage the staff to take it, but
also, because it is not mandatory, we respect their right to make
a choice, and I have to do that. We believe that the way the vaccine
was distributed, now that it is available, that inmates were pro-
tected under the umbrella of staff being vaccinated. That is how it
was rolled out. That is why staff were chosen first to do that. Once
again, we have to respect the rights of an individual to make that
choice.

With that said, we encourage it. We educate staff. We try to lead
by example. As I mentioned earlier, where I have been vaccinated.
I have put out video messages. We collaborate with our union.
They do the same to encourage staff. At the end of the day, it is
an individual choice.

Senator OssOFF. Thank you for that, Mr. Carvajal. Would you be
willing to work with my team and to communicate with the leader-
ship at USP Atlanta about how we can work collaboratively to en-
courage vaccine adoption by personnel at USP Atlanta in the inter-
est of the health of employees at the facility as well as those who
are incarcerated there?

Mr. CARVAJAL. Yes, Senator, I will.

Senator OSSOFF. Thank you so much. Mr. Carvajal, thank you
again for your testimony.

Mr. Chairman, I yield back.

Chair DURBIN. Thank you, Senator Ossoff. Senator Hawley.

Senator HAWLEY. Thank you, Mr. Chairman. Director, thanks for
being here.

A few months ago, DOJ’s Office of Legal Counsel took up the
question of what happens to prisoners released in home confine-
ment. I would like to return to that, if we could. The opinion there
concluded that since some inmates may have substantial time to go
before becoming eligible for home confinement under ordinary con-
ditions, the Bureau would have to recall these prisoners to correc-
tional facilities. I think we are talking about 4,000 inmates or
more.
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Can you give us a sense of what specific monitoring measures
are being used to ensure that inmates in home confinement during
the pandemic are complying with all of the applicable guidelines?

Mr. CarRvAJAL. Yes, Senator. As you stated, currently there are
about 4,500 inmates on home confinement specific to the CARES
Act. What that simply means is under the current statute, that is
4,500 people that normally would not be out at this point in their
incarceration. They are being monitored; 96, I'm sorry, 94 percent
of them are monitored by contracts, non-law enforcement. We rely
on contract individuals to monitor these. Most of them are done
electronically or GPS. The other 4, I'm sorry, 6 percent are mon-
itored by United States probation, Federal location monitoring.

Senator HAWLEY. Has the Bureau been successfully able to track
all 4,500? You have not lost track of any inmates during this time?

Mr. CARVAJAL. Senator, we have returned 150 to custody; 21 of
that 150 were specifically for—I am sorry, 26 were for escape, for
them not being where they were supposed to be. We found them.
We b;ought them back to custody, as we would—would be ex-
pected.

Senator HAWLEY. Very good. What steps is the Bureau taking to
prepare for the return of all of these inmates to their respective
correctional facilities?

Mr. CARVAJAL. The attention we have gotten on that, because of
the opinion you stated in November, I believe, that the Department
of Justice put that out, we have always—it is part of our mission
to prepare for that. The statute currently as written, as I men-
tioned earlier, home confinement was not intended for long-term
placement. There are actually about 2,400 that have a release date
over a year. There is a small number over 5 years. It is about 310.
Those specifically we would have to address because we would not
be in compliance with the statute. Either the statute needs to
change, or we need to make exceptions.

The good thing about that right now is that we have time be-
cause the President extended the national emergency. We are still
covered under the CARES Act.

Our concern, the BOP’s concern over this, is simply that we are
following the law, Senator. It is not an opinion of who should be
out or not. We follow the criteria. We do that fairly. We put them
out. We are concerned with making sure that we are actually ap-
plying the law as written.

Senator HAWLEY. What challenges, if any, do you anticipate in
returning these prisoners to custody at the correctional facilities?

Mr. CARVAJAL. It is not necessarily a challenge, Senator, because
we have the ample bed space. We have over 11,000 beds available
at our minimum security camps where most of those would go. If
they have been in the community, they certainly could function at
a minimum security camp. I think more so if that if someone is out
there and they are being successful and they are following the
rules and they have shown that they can do that, then we certainly
want to work toward—the whole point of this is that they are going
back to society at some point.

We also respect the fact, though, that these sentences were im-
posed by the criminal justice system in a court of law, and we re-
spect that. That is why we get so much scrutiny about how we do
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this. We simply respect the criminal justice system, and we have
a responsibility to make sure that, if a judge imposed a sentence,
that sentence is served, but we are working within our authorities.

Senator HAWLEY. Very good. Let me shift topics. Mother Jones
magazine reported in 2018 that up to 72 percent of prison tech-
nology services, which includes tablets and video visitations, are
dominated by just two companies. Those companies are GTL and
Securus. That is overall. That is nationwide in the whole prison
system. Do you know what that breakdown is for the Federal pris-
on system?

Mr. CARVAJAL. No, Senator, off my head I do not.

Senator HAWLEY. Can you look into that and get back to me with
what it is? I am wondering how much communication costs charged
by these two companies to prisons and prisoners have increased
over the last decade. Do you have a sense of that?

Mr. CARVAJAL. I do not know the specific number for those com-
panies, Senator. I will give you an example, though. The CARES
Act called for free phone calls for inmates. They are free to the in-
mate, but they are not free to us. We spend well over $100 million
providing video services and free phone calls, which was not in-
cluded in the budget. It is a lot of money, but we also believe that
that is the right thing to do because we have restricted visitation
somewhat. We try to balance it out, but that is the only number
off my head. Specific companies, I do not know.

Senator HAWLEY. Here is what I am driving at. I am concerned
that there is one or two technology companies who are benefiting
disproportionately from this market. In particular, there is also the
practice of these same companies introducing special lockdown tab-
lets into prisons, charging inmates by the minute, I believe, to read
material that is in the public domain. All of the profit goes to the
tech companies. Again, this is public domain material. That seems
to me like a bit of a problem. Why should these companies, just a
couple of them, be profiting from public domain material due to
their monopolies in this market? I will follow-up with you about
that for the record, if I could. Thank you for being here today.

Thank you, Mr. Chairman.

Chair DURBIN. Senator Hawley, I want to clarify something be-
cause there was an exchange dialogue between Senator Grassley
and Mr. Carvajal earlier, and I participated in it, on the question
that you raised, and it appears—there are two or three things that
I would like to clarify for the record.

It is my understanding that the CARES Act gave BOP authority
to place inmates in home confinement. The authority to initially
place the inmate in home confinement was limited to the emer-
gency period of the pandemic. As well as it was crafted, the CARES
Act did not suggest that the placement would end when the
pandemic’s emergency period ended. I believe it was silent on that.

Then came an opinion that was handed down—I think you re-
ferred to it—in the closing days of the Trump administration, Jan-
uary 15th, Office of Legal Counsel, and they concluded that when
the emergency situation ended, then home confinement authority
ended. I believe this current Attorney General sees it differently—
or may see it differently. Let me make that clear, may see it dif-
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ferently. I am going to write him a letter and ask him to clarify
where we are on this situation.

I think Mr. Carvajal said as much earlier, that he is looking for
some statutory guidance or other guidance of what to do now with
this dilemma, and I hope we can clarify it.

Mr. Carvajal, did I misstate the situation?

Mr. CARVAJAL. Senator, I appreciate that. The CARES Act did
not change the fundamental statute for home confinement, so we
have been placing CARES Act home confinement under that.
Again, we stress we want to follow the law. There are no legal im-
pediments to bringing them back, but you are absolutely correct. It
did not specify what to do with them. That is simply what we are
saying, that we need to be given guidance on what to do with these
individuals so that we can follow the law.

Chair DURBIN. Okay. I think that is where we come into play.

Mr. CARVAJAL. Thank you.

Chair DURBIN. By requesting some opinion from the Attorney
General, which would be my first effort, and if that does not clarify
it to satisfaction, then we will have statutory response after that.
Senator Blumenthal.

Senator BLUMENTHAL. Thanks, Senator Durbin. Welcome to the
Committee, Director Carvajal.

I want to talk a little bit about Danbury. You and I have dis-
cussed it before, and I know that you are prepared to talk a little
bit about it today. You well know that the way we conquer this
pandemic is to put vaccines into people’s arms, whether they are
in prison or anywhere else and whether they work in prison or any-
where else. In your written testimony, you have stated, “At this
point, all Bureau staff have been offered one of the COVID-19 vac-
cines, and by April 19 all inmates will be eligible for a vaccine; by
mid-May, we anticipate that all inmates will have been provided
the opportunity to be vaccinated.”

We know that being offered or eligible for the vaccine is not the
same as actually being vaccinated. That is the goal. Can you tell
me what percentage of the Bureau of Prisons staff at FCI Danbury
have been vaccinated as of today?

Mr. CARVAJAL. Yes, Senator, I do not have the numbers specific
to Danbury for vaccinations because it changes daily as we offer
the rounds. I know that our total staffing is about 51 percent who
have been

Senator BLUMENTHAL. Fifty-one

Mr. CARvVAJAL. Who have accepted the vaccine. I can follow-up
with you on the specific numbers for Danbury, because, again,
these things—numbers change daily, and I have 122 facilities, Sen-
ator, so I do not have the exact numbers for every one of them.

Senator BLUMENTHAL. I would appreciate your following up and
giving me that answer. Do you think you can do it in the next cou-
ple of days?

Mr. CARVAJAL. Yes.

Senator BLUMENTHAL. Thank you.

I have the same question. What percentage of the inmates at FCI
Danbury have been actually vaccinated?

Mr. CARVAJAL. Again, Senator, I do not have the exact number,
or I cannot find it in my notes. The numbers, I will say, though,
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are on our public website. They change daily. We update it daily
at 3 p.m., and both those numbers——

Senator BLUMENTHAL. I understand they change daily, so I am
not asking you to give me that number as of this minute or maybe
even as of this day. My understanding is that it is less than 50 per-
cent at this moment; in fact, more like in the low 40s.

Mr. CARvVAJAL. The acceptance rate in general is about 51 per-
cent for staff, so it probably mirrors that.

Senator BLUMENTHAL. Let me ask you—and I understand you
are talking about the acceptance rate. I am interested in the vac-
cination rate. What are you doing to make sure that at FCI Dan-
bury people are informed that this vaccine is safe and effective? It
is safe and effective, whatever misinformation may be spreading
through the prison, and we know that there is a lot of misinforma-
tion that spreads in prison. What are you doing and the Bureau of
Prisons doing to inform accurately and correctly that this vaccine
is safe and effective?

Mr. CARVAJAL. As I stated earlier, Senator, we educate the staff
and the inmates. We talk about it. We lead by example. I myself
am vaccinated. I did a video out to the staff encouraging them. I
did a follow-up video just as general information, encouraging
them, looking forward to hopefully the vaccine playing a role in us
normalizing our operations. Every location, including Danbury, has
a local CEO and union leadership that walk and talk and encour-
age that.

My staff just provided me the numbers, sir: 162 staff have been
vaccinated to date and 323 inmates.

Senator BLUMENTHAL. What percentage is that?

Mr. CARVAJAL. I do not know the percentage off my head, sir.

Senator BLUMENTHAL. You will get back to me with what the
percentages are.

Mr. CARVAJAL. Yes, we can.

Senator BLUMENTHAL. What more can be done to increase the ac-
ceptance rate?

Mr. CARVAJAL. Senator, we are doing everything that we can
within our limits. We have to respect people’s rights. I have asked
these questions, Senator, you know: Can I make them take the vac-
cine? The answer is no. It is under an emergency use authorization
by the FDA. We have looked at every avenue. Short of compelling
someone to do, which I cannot do at this point, we encourage it;
we walk and talk. Ultimately, like with everything else, Senator,
we have to respect people’s rights to either take it or not.

Senator BLUMENTHAL. I respect people’s rights, too, and I under-
stand——

Mr. CARVAJAL. Yes, sir.

Senator BLUMENTHAL [continuing]. that you have to respect
them, and I commend you for it. If we come to you with some ideas
for what more can be done, you would implement them?

Mr. CARvVAJAL. Yes, sir, we are always open to improving our op-
erations, and if you have a good idea that will work for us, we are
certainly open to listen to it.

Senator BLUMENTHAL. Is the Bureau of Prisons currently offering
vaccinations—currently—at FCI Danbury?
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Mr. CARvVAJAL. We are offering vaccinations as they come in. We
do not make the determination of when we get them. That is done
through the COVID Therapeutics Operation. We do have a staff
member embedded in there. We work with them. As the vaccines
roll out, they determine the amount; they determine where they go
and how they will be distributed. We simply put them in the arms.

Senator BLUMENTHAL. My understanding is that vaccinations at
FCI Danbury were stopped as of late February.

Mr. CARVAJAL. No, I would have to follow-up and find out. If they
were, Senator, it was simply because the distribution assigned to
that area—again, I have 122 facilities. We do not make the deter-
mination. That is done by the Therapeutics Operation. They deter-
mine—it is kind of a hub-and-spoke system. They determine the
amount that goes out.

Senator BLUMENTHAL. With apologies, I am going to interrupt
you because my time is limited. Do you know whether FCI Dan-
bury is currently offering vaccinations? My information is that they
ceased doing so as of late February, and my question to you is:
When are they going to resume?

Mr. CARvVAJAL. If they stopped offering them, Senator, it is be-
cause we have not been provided the vaccine to offer them. I assure
you that when we get that vaccine through the normal distribution,
it is offered. Our wastage is—our goal is zero wastage. A shot goes
in an arm. If a staff member does not take it, they get the first;
then it goes into an inmate. As it becomes available, we distribute
it and we utilize it. It is 60 percent——

Senator BLUMENTHAL. You are saying that the vaccine has not
been available at FCI Danbury?

Mr. CARVAJAL. I did not say that, sir.

Senator BLUMENTHAL. All right. Let me give you a chance then
to clarify. The vaccine is currently not offered at Danbury, but it
would be if you had the vaccine to provide.

Mr. CARvVAJAL. As the vaccine becomes available, as designated
by the Therapeutic Operation for Danbury, it is absolutely offered.
When it comes out distributed to them, we offer it.

Senator BLUMENTHAL. Let me move on, and I appreciate your fol-
lowing up with additional information on FCI Danbury. In Janu-
ary, Senator Murphy, Representative Hayes, and I sent a letter to
Warden Easter. She was then warden. We specifically asked her to
describe FCI Danbury’s current medical staffing and capacity to
provide medical care and treatment to incarcerated individuals who
become ill due to COVID-19 or other underlying conditions. We
were told, and I am quoting, “FCI Danbury medical staff are ac-
tively recruiting in an attempt to fill current vacant positions.” “To
fill current vacant positions.” That answer was unresponsive.

Can you tell me, Director, how many open positions there are at
FCI Danbury and how long those positions have been open?

Mr. CARVAJAL. Yes, Senator. The good news—you should like
this—is that there are at 102 percent staffing, which is extremely
rare in this agency. With that said, it is because they have
overhired correctional officers. There are three medical vacancies.

Senator BLUMENTHAL. Three medical vacancies.

Mr. CARVAJAL. Yes. Part of the problem there is that we have
trouble competing with the local—obviously, there are probably
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higher-paying jobs in the area, so that is one of our challenges.
Their numbers for COVID are low. As we speak, they have gone
down. They have zero positive inmates and two staff inmates. To
answer your previous question, because I am not good at math and
I did not attempt to do this, but my staff did, thankfully, 60 per-
cent of the staff and 43 percent of the inmates have been vac-
cinaic{ed. I apologize that I could not work that in my head that
quick.

Chair DURBIN. Thank you, Senator Blumenthal.

Senator BLUMENTHAL. I appreciate that. Thank you, Mr. Direc-
tor.

Chair DURBIN. Senator Cotton.

Senator COTTON. Mr. Carvajal, you just revisited with Senator
Durbin an exchange you had with Senator Grassley, so I want to
revisit it as well about CARES Act home confinement. Under the
CARES Act, the BOP received extraordinary authority to put into
home confinement prisoners who would otherwise not be eligible
for home confinement under prior law. Is that correct?

Mr. CARVAJAL. Yes.

Senator COTTON. Your testimony is that when the emergency pe-
riod expires, the Bureau no longer has authority to keep those pris-
oners in home confinement. Is that correct?

Mr. CARvVAJAL. What I stated, Senator, is, as written, the statute
for home confinement and our policies, it is a reentry transitional
program made for 10 percent of their time or 6 months in home
confinement, up to 12 months community placement. There are
several inmates currently on home confinement under CARES Act
who will fall outside that guideline. In order for us to apply the
statute appropriately, we need the guidance or it needs to be
changed. That is what I was trying to explain.

Senator COTTON. You said you have about 4,500 persons under
home confinement who

Mr. CARVAJAL. Currently on CARES Act.

Senator COTTON. Who would otherwise not be there, but are
there because of the CARES Act?

Mr. CARVAJAL. At this point in time in their incarceration, they
would not be because of that. It does not mean they would not be
eligible at some point.

Senator COTTON. Yes. I understand, too, that some of those who
are lawfully under home confinement because of the CARES Act
will time into eligibility for home confinement under the prior law,
10 percent of the sentence, 6 months, whichever is lesser. That is
correct?

Mr. CARVAJAL. That is correct. About 2,400 of them are over a
year, so half, roughly 50 percent. If you extend that out to 18
months, it drops the number to about 1,800, and the reason I say
that is we could work with the plan, we are working with DOdJ.
Part of our recommendation would be working with something like
that. Again, I stated earlier we want these people to be successful.
They are coming back to our community, obviously, or we would
not have put them out. To bring them back for 2 or 3 or 4 months,
you know, we would take that into consideration, but, again, we
work within the law. All of those things need—we are working with
DOJ on recommendations on how to do that should the need arise.
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Senator COTTON. Surely for that segment of that population that
has years left in their confinement, it cannot be the Bureau’s posi-
tion or the Department’s position that they can now stay on home
confinement just because they had the good fortune of being re-
leased to it during the pandemic.

Mr. CARrvAJAL. Well, Senator:

Senator COTTON. Or to use the statutory phrase, “during the cov-
ered emergency period once that period ends.”

Mr. CARVAJAL. I understand, Senator. That is why I am asking
the question. That is why we are trying to clarify this. There are
roughly 310 with over 5 years who met the criteria. Obviously, they
are low risk, or we would not have placed them out. In order to
be compliant with statute, we have to address that. That is simply
what we are saying.

Senator COTTON. I agree, and I think the statute is perfectly
clear on that.

I want to turn to one of the most pernicious problems that I be-
lieve you face and that our State and local prisons and jails face
as well, and that is the problem of contraband cellphones. The In-
spector General has listed this as one of your Bureau’s top chal-
lenges, something that I have heard about repeatedly from our cor-
rections officers and sheriffs in Arkansas. The reason for that is,
of course, that the contraband cellphone enables every other kind
of contraband—weapons and drugs and anything else. These
cellphones are sometimes used to run massive drug-trafficking
rings or order murders, extort people, intimidate witnesses. I will
give you just a couple of examples.

One, the family of Joseph Michael Wood, an inmate in a max-
imum security prison in Alabama, inmates used contraband
cellphones to extort his family, demanding money to guarantee his
safety. After his family had had enough and refused to answer, Mr.
Wood was murdered.

Another example was the family of correctional officer Osvaldo
Albarati, who was murdered in a hit directed by inmates through
contraband cellphones. His offense in their eyes? He had been per-
forming his job and confiscating contraband cellphones.

I have introduced in the last Congress and I will introduce again
soon—and I hope to have bipartisan support—the Cellphone Jam-
ming Reform Act. It would explicitly make clear that State prisons
can use targeted jamming to block cellphone signals in prison hous-
ing units. I have been disappointed at the telecom companies’ re-
sistance to this legislation, but I hope they are going to come to
their senses as more of these cases arise.

Could you tell us, Director Carvajal, what steps the Bureau is
taking to address this issue and, in particular, pilot programs you
have had and what you have learned from those pilot programs?

Mr. CARVAJAL. Yes, thank you, Senator. Pre-COVID, if you would
have asked me the question what our number one problem is, we
always answer drugs, drones, and cellphones. They are all con-
nected, as you alluded to. It is a severe problem. We appreciate the
support from Congress in our budget. We got appropriated approxi-
mately $12 million to conduct some pilots. We have two ongoing
now. One of them is at FCI Edgefield. It is a pilot for managed ac-
cess, which is one of the types, and then as you mentioned, jam-
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ming, we have a pilot ongoing at USP Atlanta and in part of our
Florence complex. We are also going to use some of that funding
designated to jam a complex. I do not remember off my head which
complex, but that is multiple institutions.

It is very much helpful. The reason we are running multiple pi-
lots on different—again, Federal Government, certainly you are
aware that we have to be fair and assess these. That is what the
point of the pilot is. It depends on who you talk to, which tech-
nology is better or not. We certainly appreciate the support, and it
is a severe problem.

Senator COTTON. I will be eager to hear all the results of those
pilots and to share them with State officials. I know the telecom
industry had advocated for so-called managed access technology.

Mr. CARVAJAL. Yes.

Senator COTTON. I would leave it in the hands of State officials
to make their decisions. I want to point out a third case in which
a South Carolina prison was using a managed access program, and
still a contraband cellphone was used in a blackmail scheme that
ultimately resulted in a needless death. To me the easiest way to
solve this problem is just to jam these cellphones. I appreciate the
work you are doing on this and that you will share with the Con-
gress and share with the State counterparts.

I also want to thank you and all of your officers. I have been at
the facility at Forrest City. It is an incredibly difficult job, one of
the toughest jobs in some of the worst conditions we have with
truly violent offenders, and I want to commend you and all the
men and women that work in the Bureau for your service to our
country. Thank you.

Mr. CARVAJAL. Thank you.

Chair DURBIN. Director Carvajal, I would like to ask a question
about the issue of solitary confinement, and that, of course, is de-
scribed in many different ways. I believe “restrictive housing” is
the term that BOP uses. I have heard “administrative separation.”
There are a number of different categories. It usually means that
an inmate is confined to their cell for up to 22 hours a day and
given opportunity to leave the cell for exercise or other reasons for
maybe 1 or 2 hours. Is that a general definition that fits with BOP
guidelines?

Mr. CARVAJAL. Yes, Senator.

Chair DURBIN. I would like to ask you this. First, I am starting
with a premise I want to see if you agree with based on a lifetime
of service in correctional institutions and your current position. The
Department of Justice issued a report in 2016 that noted that the
use of restrictive housing “can cause serious, long-lasting harm”
and should be “used only as necessary and never as a default situa-
tion.”

Do you accept or disagree with that conclusion?

Mr. CARVAJAL. Yes, Senator, it is a bit more difficult because, as
you said, I have spent 29 years in the system. It is our jail within
the jail. I am not—we have always looked for alternatives and
other ways to do it. It should be a last resort. There are people who
under circumstances because of behavior or violence, things like
that, there is going to be a need for it. We can do better, and we
have done that in the Bureau of Prisons. We found alternative



42

ways. We certainly try to do more out-of-cell programming for the
reasons you stated, but let me give you a quick example of the
irony here.

Much of the scrutiny we received during COVID was how we
were isolating inmates. The word in and of itself, “isolation,” it re-
quires us to place someone in a cell by themselves for medical rea-
sons. There is the simple irony that we are being scrutinized for
restrictive housing, yet you want us to medically isolate somebody,
and then we have to balance that.

There is a difference. We have found alternatives. In fact, your
facility in Thompson is serving that purpose. They are called—half
of that mission, as you are well aware, Senator, is the special man-
agement unit. The other half of that, I am proud to say, is a re-
integration housing unit. There are 700 inmates on that side in the
reintegration housing unit that would otherwise be in special hous-
ing based on their issues, whether it is management or protective
custody. So we utilize that facility. Half of that mission is to pre-
vent and keep people as much as possible out of restrictive hous-
ing.

We are continuously looking at this. Our numbers have gone
down. They were well over 10,000, as you are well aware. I know
this is an i1ssue that has been close to you and you monitor it. Pre-
pandemic, we were already dropping them down. In my prior posi-
tion as Assistant Director, I was supporting Director Hawk Saw-
yer’s vision to lower those numbers, and that is how we came up
with the reintegration housing unit.

We are looking at ways to lower that number and alternatives,
but it is something serious, and we get inmates out of their cell as
much as possible, and we certainly have procedures to check on
them routinely and provide them the same services.

Chair DURBIN. Let me add for the record, so my position is clear,
that I visited a maximum security prison, State prison, in Illinois
and went into an area where there was virtual solitary confine-
ment. They were just a few exceptions. I, eye to eye, spoke to the
inmates, and I will never forget one who looked at me like a mild-
mannered college professor. I said to him, “What are you here for?”
He says, “Originally or since I have been in prison?” I said,
"Today.” He said, “"Well, I told them if they put someone in the cell
with me, I would kill him, and I did.” He just said it that matter
of fact. I have since explored the case. That is exactly what hap-
pened. There is no doubt that that man should be in solitary con-
finement until such time there is assurance he is not a person that
will harm another person with him. I understand that there are
people who fit into that category.

I am trying to weigh what the Department of Justice said in
2016 with the cost of solitary confinement to someone who is not
in a desperate situation like the one I described.

I hear you saying, "When we have to deal with social distancing,
I am separating some people for medical reasons,” it sounds like
you are saying, “and I do not want those counted against me in
terms of efforts to reduce restrictive housing.” Is that a fair sum-
mary of what you said?

Mr. CARVAJAL. Yes, Senator. I want to reiterate the challenges
that we undergo in our environment. You know, certainly if we can
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find alternative methods to house somebody, we are always going
to do that. Having been a warden many years and working through
this, there are always, as you describe, there are always people
who are going to have to be there for everyone’s safety. Most of
those folks have committed some kind of misconduct or something,
and we are finding alternative methods to deal with that, as appro-
priate, and we do that when we can. We are committed to doing
that going forward.

Chair DURBIN. I want to thank you for being here, and I am
sorry it took 2 years. We should be meeting on a more regular
basis. The participation by members of the Committee is an indica-
tion that we all have an interest in what you are doing. It is very
critically important to the security of America and to proving our
humanity in the process. I thank you for being here today.

I am going to conclude the hearing by saying first I have a num-
ber of statements that I will include in the record: the testimony
of the Sentencing Project; Families Against Mandatory Minimums;
Council of Prison Locals; Justice Action Network; Clara LeBeau,
the grandmother of Andrea High Bear; Medical Expert Home Ven-
dors, Doctor Home Vendors; and a number of other organizations.
Without objection, the statements will be included.

[The statements appear as submission in the record.]

Chair DURBIN. The record will close 1 week from today.

Director Carvajal, thanks for joining us today and for your testi-
mony. A number of members have asked for follow-up information,
and I trust you and your staff will comply. I look forward to work-
ing with Attorney General Garland, the Justice Department, Bu-
reau of Prisons, and partners like Ranking Member Grassley to
confront the many challenges the Bureau of Prisons faces, and the
meeting will stand adjourned.

Mr. CARVAJAL. Thank you, Chair.

[Whereupon, at 12:20 p.m., the Committee was adjourned.]
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Senator John Cornyn
Questions for the Record
Michael Carvajal, Director of Federal Bureau of Prisons

One key goal of the bipartisan First Step Act was to facilitate greater BOP partnerships
with outside third party providers to provide evidence-based recidivism reduction
programming and productive activities.

a. Has the BOP made efforts to communicate or advertise the opportunity for third
party providers to apply?

The BOP has published a list of approved evidence-based recidivism reduction programs
(“EBRRSs”) and Productive Activities (“PAs”) in the First Step Act’s Approved Programs
Guide (hereinafter “the Guide™). There is no indication that the BOP operated programs
approved in the Guide have undergone the same review process and are held to the same
standards as external applicants, to ensure a fair process of review for both external
providers and BOP-operated programs.

a. Does the BOP hold BOP-operated programs to the same standards as third party
applicants?

b. Does a third party reviewer — which has been referred to as MITRE ~ conduct the
same independent review of BOP-related programs?

c. If BOP uses a different criteria for its own programs, please provide the specific
criteria and the reviewer information.

d. Also, if BOP uses a different criteria, what is BOP’s rationale for holding third
parties to a different standard than BOP-operated programs?

The Life Connections Program (“LCP”) is among the BOP’s approved EBBR programs
listed in the Guide. The First Step Act Independent Review Committee’s 2019 report
states that, “no evaluation of this federal program’s impact on recidivism is publicly
available.” Please clarify what evidence, if any, qualifies the LCP as an EBRR.

How many external providers (those not run by BOP) have applied for approval as an
EBBR?

a. Of those applications, how many have been approved as an EBBR or PA?
b. If any such applicants have been approved, which ones have been approved?

c. Has the BOP approved any applications from external faith-based groups to be
EBBRs?
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5. Both the Threshold Program and the LCP are referred to as faith-based programs in the
Guide. However, neither appear to be taught based on the worldview or teachings of a
particular religious tradition. While many incarcerated people may welcome this
Universalist approach, others may prefer to attend a faith-based program that reflects a
specific religious tradition to which they follow.

a. Please clarify whether the BOP is opposed to offering a faith-based program that
is based on the worldview or teachings of a particular religious tradition. If so,
please describe the BOP’s rationale.

6. How is the Bureau ensuring continued access to religious worship and services for
prisoners that complies with CDC safety guidelines?

7. lasked whether individuals in BOP custody had access to support services if they are
victims of sexual abuse, including hotline services. You testified that “we certainly
encourage them to come forward, whether it’s by staff or the use of the hotline, to report
things of that nature.” The Prison Rape Elimination Act, 42 U.S.C. § 15601 et seq_.,
requires prisoners both to have access to an external reporting mechanism, as you
described in your answer, and access to support services.

a. What efforts has the BOP made to ensure those in custody have access to support
services?

b. How many prisoners have access to emotional support services? Additionally,
how many facilities have emotional support services in place?

¢. How many prisoners have access to hotline support services? Additionally, how
many facilities have hotline support services in place?

d. How many prisoners have access to other kinds of support services, including
accompaniment to forensic exams? Additionally, how many facilities have other
kinds of support services in place, including accompaniment to forensic exams?
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United States Senator Mike Lee
Questions for the Record

Michael Carvajal
Director, Bureau of Prisons

Before the CJS Appropriations Subcommittee last month, you testified that
the BOP has a good partnership with private contractors that operate facilities
for the BOP. Your testimony, as I understood it, was that private contract
facilities were safe; that the BOP relies on them; and that private contractors
meet your agency standards. Can you elaborate on that partnership?

When President Biden announced the executive order on terminating the use
of private contractors with the BOP, the Order stated that private contractors
“consistently underperform.” Is this statement accurate? Could you describe
the nature of your firsthand experiences working with private contractors?

Do you believe BOP private contractors were responsive when managing
COVID challenges in their facilities?

A recent OIG report states that contractors actually outperformed BOP in
responding to COVID in their facilities. Do you agree with the OIG report’s
findings?

If the President’s Executive Order applies to the USMS, would the BOP have
the resources to take custody of an estimated 62,000 USMS detainees and
provide the necessary bed space, transportation, access to the courts, and
access to legal representation for these detainees?

In your testimony, you referred to only one private contract that has been
cancelled. Are the remaining BOP private contractors currently performing to
contractual standards?

What is the current total capacity of the BOP system?
Is the BOP currently operating above capacity?
Is the BOP currently operating with staffing shortages?

Does the BOP currently house criminal non-citizen detainees? If yes, how
many?

In its explanatory statement for FY21 Commerce-Justice-Science
appropriations bill, the Senate Appropriations Committee expressed the
concern that the BOP’s request for First Step Act (FSA) implementation
“covers existing programming, including educational and counseling
programming, which existed at BOP long before the FSA.” Is this an accurate
description of the Bureau of Prison’s budget requests? How will the agency
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clearly distinguish between investments and programming that preceded and
followed the First Step Act so that the public and lawmakers can clearly track
the Bureau’s progress?

A February 2021 BJS report using 2019 data identified an average vacancy
rate of 16.1% for “medical and health-care positions” in the BOP. Today, in
April 2021, by how much has that vacancy rate improved or declined? How is
the Bureau meeting medical staff shortages during the pandemic?

How will the BOP aim to accelerate constructive programming participation
and completion given this period of prolonged disruption to programming
and productive activities?

Under your leadership, what efforts has the BOP made to expand this
programming?

Can you point to specific programs and initiatives that been implemented
since the First Step Act’s passage along these lines?

What is the Bureau’s strategy for maintaining continuity of program access in
the event of future public health emergencies and corresponding Bureau
modified operations?

Please describe the availability of religious worship and services for prisoners
during the pandemic.

How is the Bureau ensuring continued access to religious worship and
services for prisoners during the pandemic?

Understanding that the pandemic has reduced some ability to expand and
iniplement First Step-related anti-recidivism programs, will you commit to
ramp up access to these programs as soon as possible?

Please describe what steps you intend to take to expand access to First Step
programs?

Could you discuss any anti-recidivism programs that have been successful?

If a person born a biological male undergoes sex reassignment surgery while
in BOP custody, would that individual ever be transferred to an all-female
facility? What procedures or standards govern whether that individual is
transferred?

During the past year, there have been reports of what some call “an epidemic
within the pandemic”—referring to the alarming rate of overdose deaths from
substance abuse during the COVID crisis. AsIam sure you are only too
aware, the Centers for Disease Control and Prevention cited provisional
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figures last week citing a dramatic increase in overdose deaths during COVID.
Of the inmates in your 112 prisons, how many are struggling with substance
abuse problems? If possible, could you break this down by institution?

What are your policies for the treatment of prisoners with substance abuse
problems?

Do substance abuse treatment policies extend to privately-run prisons as
well?

Could you explain some of the challenges you face in identifying and treating
inmates who overuse opioids or other drug substances?

How has the problem of substance abuse in prisons changed during the
COVID pandemic?

Do you care to share any other observations that may be useful to the
Committee in our study of substance abuse problems during the pandemic?
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SENATOR TED CRUZ
U.S. Senate Committee on the Judiciary

Questions for the Record for Director Michael Carvajal, Federal Bureau of
Prisons

I. Directions

Please provide a wholly contained answer to each question. A question’s answer
should not cross-reference answers provided in other questions. Because a previous
nominee declined to provide any response to discrete subparts of previous questions,
they are listed here separately, even when one continues or expands upon the topic
in the immediately previous question or relies on facts or context previously
provided.

If a question asks for a yes or no answer, please provide a yes or no answer first and
then provide subsequent explanation. If the answer to a yes or no question is
sometimes yes and sometimes no, please state such first and then describe the
circumstances giving rise to each answer.

If a question asks for a choice between two options, please begin by stating which
option applies, or both, or neither, followed by any subsequent explanation.

If you disagree with the premise of a question, please answer the question as-written
and then articulate both the premise about which you disagree and the basis for that
disagreement.

If you lack a basis for knowing the answer to a question, please first describe what
efforts you have taken to ascertain an answer to the question and then provide your
tentative answer as a consequence of its reasonable investigation. If even a tentative
answer is impossible at this time, please state why such an answer is impossible and
what efforts you, if confirmed, or the administration or the Department, intend to
take to provide an answer in the future. Please further give an estimate as to when
the Committee will receive that answer.

To the extent that an answer depends on an ambiguity in the question asked, please
state the ambiguity you perceive in the question, and provide multiple answers which
articulate each possible reasonable interpretation of the question in light of the
ambiguity.
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Questions

At the hearing, I asked you whether the Bureau of Prisons and the Department
of Homeland Security are deporting criminal aliens, once released from BOP
custody. You assured me that BOP does indeed keep records about whether
criminal aliens are, upon release, transferred to DHS for deportation, or
released into the American public. Please provide:

a. Information on the current process undertaken in preparation for the
release of criminal alien inmates, including coordination with DHS.

b. Bureau of Prison data reflecting the percentage of criminal alien inmates
who, upon release, are released into the public, versus the percentage who
are transferred to DHS for deportation.

As [ mentioned at the hearing, the Biden administration’s political decisions
are having serious consequences. We discussed what my colleagues and I saw
at the border, observing the crisis. We also discussed how these decisions will
be impacting BOP and our criminal enforcement agencies. To the point: the
Biden administration has issued an executive order summarily banning and
prohibiting private operators and contractors from Federal facilities into the
future.

Your testimony, as I understand it, was that private contract facilities are safe,
reliable, and consistently up to BOP needs and standards.

a. Has the Biden administration provided BOP with an explanation for its
summary cancellation of private contractor operations? If so, please
provide that explanation.

In particular, many are concerned about the operations of the Marshals
Service, which rely on private operators to fulfill unique mission needs,
including in the big, wide State of Texas.

b. Has the Biden administration provided any instruction on how BOP is to
address the looming logistical complications of the Executive Order;
namely, concerns that BOP does not have the bed space, transportation
infrastructure, or facilities with sufficient access to the courts and legal
representation, to meet the needs of USMS” operations and mission? If so,
please provide those instructions.
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Written Testimony of Clara LeBeau
U.S. Senate Committee on the Judiciary

April 15, 2021

I am very grateful for the opportunity to submit my statement, and I want to thank this
Committee for holding a hearing on the federal Bureau of Prisons (BOP). It is more important
now than ever to examine the practices of an agency with control over fundamental rights and
the health of those in its custody.

My granddaughter died in the custody of the BOP. She was eight months pregnant and sick, and
they thought it was a good idea to put her on a plane from South Dakota to a Texas prison in the
middle of a global pandemic. She got pneumonia, went on a ventilator, had the baby
prematurely, and died of COVID-19. And the BOP has never apologized.

Her name was Andrea High Bear. The last time she spoke to me, she asked me to tell her
children that she loved them and said she was afraid. The last time I saw her, it was on a video
call, and she was on a ventilator. I asked the nurses to hold the phone to her ear and 1 told her to
wake up.

Her baby was born April 1, 2020. Her name is Elyciah Elizabeth Ann High Bear. Andrea never
held or even knew she had the baby because she was on the ventilator. The baby was discharged
on April 19. We drove all the way down there to pick up Elyciah and bring her home. The BOP
wouldn’t let us see Andrea, even though we’d come all that way and she was dying. She died
April 28,

There are so many things the BOP never told us: why Andrea was transferred to Texas, when she
got COVID, that the baby was going to be delivered by C-section, that she was dying. The only
time I heard from the BOP was after she died. The warden at the Carswell prison where she was
sent me a letter saying they were taking care of her body until they could get it sent to South
Dakota, where we live. He said he was sending me his condolences, too.

In prisons and jails right now are granddaughters, daughters, mothers. And some of them are
pregnant, and they’re not getting the care they need, and some of them will die, like Andrea. And
their families are in the dark. Families like ours are trying our best. We’re calling wardens,
prisons, and jails, every day. No one calls back.

If the BOP is doing things right, and they don’t have anything to hide, then why avoid us? I've
been told that Congress is upset about this. They should be. The BOP is broken. What
functioning system would wait months to take a pregnant woman and put her on a long airplane
flight in the middle of a pandemic?

When she called me from Texas, Andrea told me how the BOP made her stand on the airport
tarmac with no coat on, waiting to board the plane. Feeling sick, big pregnant belly, and they
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made her stand out there and wait with no coat on. In the South Dakota cold in the middle of a
pandemic. She told me I shouldn’t worry. I can’t get that out of my mind.

The federal government can help by making sure no other family has to go through what we
have. I'm asking Congress to keep a better eye on what’s going on. I'm asking for more regular,
ongoing oversight into the practices of the BOP. There should be more inspections and less
secrecy. I'm asking that families be informed about what’s going on with their loved ones, every
step of the way, but especially when they are sick. No one should suffer like we did.

Andrea was given 26 months for a low-level drug crime. The judge recommended that she do
drug treatment in prison, so all told she would probably be looking at a year in prison. But
instead, the BOP gave her a death sentence and now six kids don’t have a mom anymore.

The baby is doing fine, we’re taking good care of her. If the BOP had been responsible in its
care, Andrea would be here with her baby. This all could have been avoided and I hope what
happened to us doesn’t happen to anyone else.
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Testimony of Kevin A. Ring, FAMM President
Senate Judiciary Committee Hearing on “Oversight of the Bureau of Prisons”
April 15, 2021

FAMM is an organization comprising currently and formerly incarcerated people and their loved
ones. We work to amplify their voices in the public policy debate over sentencing and prison
reform. We hear routinely from many of the nearly 40,000 people who are incarcerated in federal
prisons and their loved ones who are FAMM members.

FAMM was established 30 years ago. During the past few decades, we have learned a great deal
about the hardship people in federal prison endure. Prison is never easy, even under the best of
circumstances. However, the past year has been by far the most difficult year for people in prison
and their loved ones that we have ever witnessed. We appreciate that everyone in the country
was affected by the spread of COVID-19 and resulting lockdowns and disruptions, and we
acknowledge the unprecedented challenges the leadership of the Bureau of Prisons (BOP) had to
face. Our firm conclusion is that the BOP failed in several ways and that these failures were
compounded by an inexplicable and infurating lack of transparency.

I fear we cannot adequately convey to you the desperation, fear, separation, and hardship that we
have felt from the families we work with every day. We asked some of them to share their
firsthand experiences with us, so that we could paint a clearer picture of what transpired and how
they felt. Their observations are included in our comments below and in the addendum to this
testimony. The BOP ignored their voices throughout the past year and denied them basic
information about the health and safety of their loved ones.

This statement includes a small portion of the concerns articulated by families. In particular, we
have highlighted their concerns regarding healthcare and the management of COVID-19 spread;
the appalling conditions resulting from altered operations of the past year; the BOP’s lack of
transparency with families and the public; underutilization of release mechanisms intended to
protect prisoners; and lacking implementation of the First Step Act. We share these families’
voices with you in the hope that will finally be heard and that they will inform your oversight.

Concerns about how the BOP Has Failed to Contain the Spread of COVID-19

Despite the BOP’s pandemic protocols, over 57,000 people in BOP custody have contracted
COVID-19 and at least 248 have died, including staff. Over 37 percent of people currently in
BOP and contract facilities has tested positive for COVID-19 at one point, a rate four times
higher than the general public. A series of audits by the Department of Justice (DOJ) Inspector



181

General reveal that actions and omissions by the BOP have exacerbated the virus’ rapid spread
through federal prisons. Simply put, the BOP protocols, while well intended, did not work.

Lapses in health care: Families have been traumatized by the knowledge that their loved ones
receive inadequate healthcare. One wrote that her boyfriend contracted COVID-19 while
suffering from asthma and high blood pressure, but he “received no medical attention, they just
let him lay there and suffer. Praise God he recovered but after it was over he admitted to me that
his breathing was so difficult and his chest hurt so badly that he prayed for death.” A prison
sentence is tough in the best of times but it should not, and need not, become a death sentence.
Another member wrote about her son: “He contracted COVID in December 2020 and was
quarantined for 10 days. At the end of 10 days, no test, no nothing, he's cured per the BOP. My
son has health issues, hyper-inflated lungs, latent TB and reoccurring problems now from
COVID. Four months later he still is not right.”

CDC-recommended measures; Countless families learned that their loved ones have not received
the most basic tools recommended by the Centers for Disease Control and Prevention to avoid
contracting COVID-19. Many families reported with dismay that their loved ones receive only a
single mask. As described by one family member: “When that mask got dirty, they had to take it
off and wash it in their sink, without soap, and let it dry.” Another member describes the same
failure: “My loved one was given only one mask and told to wash it as needed, but wasn’t
provided a second mask to wear while the one mask dried. There was no hand sanitizer or
additional soap to aid in following CDC guidelines.”

Failure to separate positive individuals from contact with people who have not tested positive:
Structural protections have broken down. Numerous reports, including from the Justice
Department’s Inspector General, describe that prisoners who tested positive for COVID-19 were
not removed from direct contact with those who had not yet been exposed to the virus. One
woman described how her loved one had significant risk factors, including diabetes and obesity,
and was still “put in a cell with another inmate that had already tested positive.”

We received many accounts that BOP staff moved among units, without regard for the PPEs or
whether they were travelling between units with positive cases and those without. One member
wrote about this very practice: “Most of the COs did not wear a mask and would go between the
units that were positive and in quarantine and those that were not.”

Transfers between facilities have harmed prisoners. For example, eatlier this year, we learned
that some low-security prisons and camps were transferring dozens of people to the U.S.
penitentiary at Yazoo City, a facility that has much stricter rules on prisoner movement and
activities, without explanation. Families have understandably been incredibly anxious about
transfers during the pandemic, because it creates new opportunities for their loved ones to face



182

COVID-19 exposure. In multiple cases, largescale transfers between prisons coincided with
massive outbreaks, including some of the most severe in the BOP. Horrific outbreaks in Elkton
and Fort Dix began shortly after groups of prisoners were transferred to those facilities over the
protests of families.

The Impact of COVID-19 on Prison Conditions

Appalling conditions: Families are beside themselves upon learning about the conditions their
loved ones must endure while quarantining or in broader lockdown. The most basic sanitation
protocols, important now more than ever, have been abandoned. One family member wrote that
her loved one’s unit wasn’t provided sufficient toilet paper during a COVID-19 outbreak: “His
unit was forced to use scraps of sheets or clothing which blocked plumbing forcing his unit to
walk in raw sewage for 3 days.” Another wrote that their loved one’s unit didn’t provide heat and
eventually lost water for three days: “Inmates were told to urinate and defecate in garbage bags,
which is very unsanitary.” This is a very small example of the comments that FAMM has
received daily throughout the COVID-19 pandemic regarding depreciated conditions.

Families are also outraged about the breakdown in food handling and lapses in food safety
measures since the start of the pandemic. Too many report their loved ones have been supplied
with food that is inadequate or unsafe or contaminated. One was served “greens with visible
maggots,” while another received “moldy food and sandwiches with dead cockroaches.” One
member noted that the size of her loved one’s meals were dangerously small: “For inmates who
are diabetic, the food they were given wasn't even enough to accommodate their insulin shots.
Most meals consisted of 2 slices of bread, a piece of meat they couldn't identify, and if they were
tucky a piece of fruit.” These accounts are appalling. The BOP’s failure to provide safe and
healthy food to those in its custody is simply unacceptable.

Impact on mental health: Unfortunately, for many this challenge has extended beyond lack of
personal protective equipment and sanitation. Recently, threats to physical health have been
coupled with serious threats to the mental health of people in federal prison. Many have not seen
their loved ones in over a year and the lockdowns has made contact via Corrlinks and phone calls
sporadic at best. As one member lamented: “No visitation and limited contact made this situation

T

even worse. You didn't know from day to day whether your loved one was sick or not

In many facilities, BOP confines people to their cells for 23'2 hours a day. They do not have
enough time to shower and call their families. Staff shortages, in part due to COVID-19, have
contributed to significant declines in mental health. One member described the impact: “There
was a terrible lack of COs. In some cases, the counselors would work the floors because there
were no COs around. .. It is no wonder that a lot of these men have had mental breakdowns due
to the lack of care by the BOP.” Another woman’s son “was placed in solitary and ate with his
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hands for over two weeks. He never had a clean pair of underwear for those weeks or a mask. He
was allowed out 30 minutes a day.”

Many saw their foved ones locked into units without sufficient staff on duty, which can leave
prisoners without guidance in the event of emergency. One member wrote: “His quarantine unit
was Jocked from the outside each night with no staff on duty with them. When a CO was asked
what to do in case of emergency, he said ‘Wait til morning to have an emergency.””

Another of our members told us: “[t]he term quarantine is synonymous with solitary confinement
in prison. And solitary has been extremely harsh and cruel. Physically and mentally.” The
absence of bare necessities — nutrition, sunlight, family contact, and exercise — leave thousands
of people in BOP custody isolated and hopeless, and their families on the outside increasingly
worried about their loved ones’ mental health.

Lack of Communication and Transparency

The BOP’s lack of transparency has made the situation worse for people who live and work in
prison and their families. Some family members were not notified by the BOP that their foved
ones were ill until after they died or been placed on a ventilator at the hospital. One family
learned of their loved one’s placement in a community hospital and certain terminal condition
when BOP staff phoned to advise them to sign a “Do Not Resuscitate’” order, but refused to tell
them anything else. On multiple occasions, the BOP did not inform immediate family members
of their loved one’s death, leaving them to learn through a news release. We urge you to consider
the story of Clara LeBeau, whose granddaughter died after giving birth on a ventilator. The first
time she heard anything from the BOP about her granddaughter’s condition was after her death.

Inadequate communication and confusing messaging has affected nearly every aspect of family
support. Last April, we received reports from dozens of people around the country that prisoners
had been placed in quarantine preparatory to their transfer to home confinement, only to learn
they were instead returned to general population and told that the rules had changed and that they
were no longer going home. At some facilities, family members had already arrived to pick up
their loved ones whose quarantine period was ending. These families were turned away. Many
more families received phone calls from crying loved ones informing them that their release date
had been revoked because of the abrupt change in rules. One member who saw her father’s status
change multiple times testified at a House Judiciary Roundtable last year: “The impact that it has
on us, I wish there was a stronger word than devastating. We can’t sleep... We hear good news
from the warden and we get our hopes up, then we get a denial. Then we get good news, then a
denial. Itis crushing us... We are at a loss. We don’t know who to trust. We don’t know if we
can trust our own government.”
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Underutilization of Release Mechanisms

Experts across the spectrum have called for immediate measures to improve social distancing
and population management in detention facilities. Decarceration has been a clear and consistent
recommendation for prisons. BOP has a number of tools at its disposal, particularly
compassionate release and CARES Act home continement transfer. Unfortunately, both of these
tools have been underutilized by the BOP in the past year.

Resistance to compassionate release; Compassionate release is a tested tool that has saved lives
during the pandemic, despite BOP inaction and frequent government opposition. In a typical year
prior to passage of the First Step Act, the BOP filed only two dozen or so compassionate release
motions. In the first year of First Step, courts granted 145 motions, two-thirds of which were
filed by defendants. Since February of last year, federal courts have ordered the release of over
3,100 people, the vast majority because of their risk of serious illness or death should they
contract COVID-19.

Nearly every one of those successful motions was filed not by the BOP but by individuals and
many were opposed by the government in court. The federal courts recognize that those
individuals present the extraordinary and compelling circumstances that make them eligible for
compassionate release. The DOJ has recognized this as well, in a memo to U.S. Attorneys’
Oftices (USAO) last May, and in an updated memo in July. Moreover, the BOP continues to
erect hurdles for those seeking to apply for compassionate release. Many families have noted that
institutional messaging has discouraged prisoners from pursuing compassionate release motions.

Congress can and should take swift action to broaden the impact of compassionate release during
the COVID-19 pandemic. Bills like the COVID-19 Safer Detention Act (S.312), introduced by
Chairman Durbin and Ranking Member Grassley, would help mitigate the problems described
here by allowing prisoners greater by expanding statutory eligibity and streamlining the process.

Home confinement failure: Using CARES Act home confinement authority could be the most
efticient way for the BOP to thin facility populations quickly. But, as one family member put it,
“the way they handied home confinement was disappointing.” Directives governing home
confinement currently include significant and unnecessary barriers to its use. These include
barring anyone with even minor disciplinary infractions in the prior twelve months from
consideration and using PATTERN outcomes to screen out others.

While many home confinement restrictions originated from the DOJ, the Department’s Inspector
General and several federal district courts have identified considerable problems with the BOP’s
implementation of home confinement for eligible prisoners. For example, in an inspection of the
Lompoc facility last year, the Inspector General found that very limited use of home confinement
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contributed to a large outbreak of COVID-19. Families were distraught last summer to see that
the BOP had made internal adjustments to the PATTERN tool without informing the public,
further limiting those who qualified for home confinement transfer.

Most significantly, the BOP has simply under-utilized its home confinement authority
throughout the most perilous periods of the pandemic.

Implementation of the First Step Act

A major goal of the First Step Act was the improvement of conditions in federal prisons. Many
of the most significant prison condition changes in First Step call on the BOP to proactively
increase transparency, develop infrastructure regarding “earned time credits,” and expand
programming oppeortunities for those in its custody. The BOP has fallen short in key areas of the
law’s implementation.

Broad access to programming in federal prison has fong been a challenge. The First Step Act
moved to correct that by directing the BOP to make “evidence-based recidivism reduction
programs and productive activities” available for all people in prison within a few years of its
enactment. Over two years later, the BOP has done little to communicate its plans to increase
programming and activities. Concerns about implementation worsened by a recent report from
the First Step Act’s Independent Review Committee, which further casts doubt on the BOP’s
existing programming.

The true extent of the BOP’s programming shortfall is unknown, because the BOP doesn’t
provide sufficient information regarding program availability restrictions or capacity beyond a
list of institutions where a subset or prisoners have access to particular programs. As one
example, the BOP’s dashboard regarding COVID-19 modified operations states: “Inmate
programming is an essential function in our facilities, and delivery of First Step Act approved
Evidence-Based Recidivism Reduction (EBRR) Programs and Productive Activities (PAs) is
required by law. Institutions are offering programming to the extent practicable.” This
explanation is vague, inadequate, and inaccurate. In practice, programming has been virtually
nonexistent for the vast majority of people in federal prisons.

This lack of transparency also extends to more specific requirements. For example, the First Step
Act requires the Director of the BOP to provide an annual report to Congress describing requests
and releases made under the compassionate release authority. The most recent report was due to
Congress on December 21, 2020, but has not submitted nearly four months later. Given that
compassionate release is one of the most effective ways to thin populations and remove people at
serious medical risk in the pandemic, it is essential that Congress have the information it needs to
evaluate whether and how the authority is being used.
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Unfortunately, we have also seen recent efforts from the BOP to reduce the impact of the First
Step Act. One key reform intended to incentivize prisoners to engage in recidivism-reducing
activity was the creation of “earned time credits,” which some “low-risk” prisoners could apply
to receive an early transfer to prerelease custody or supervised release. The BOP proposed a rule
in December 2020 that would define a “day” of participation in qualifying programs or activities
as an eight-hour period of participation, rather than track the language and intent of the First Step
Act by providing a day of credit for every day of successful participation.'

The BOP’s interpretation would eviscerate the effect of the First Step Act, as most programs are
conducted for only a few hours each day. Moreover, the proposed rule would limit distribution of
time credits and increase situations where they could be revoked beyond those authorized in the
First Step Act. Rather than faithfully implementing the First Step Act, with this rule proposal the
BOP has attempted to chip away at its potential.

Conclusion

The concems articulated in this statement convey only a few examples of the anxiety and
confusion we hear every day from people in federal prisons and their family members. In the
hopes of providing a voice to families who have suffered this past year, this statement includes
an addendum with additional comments from members of FAMM who have shared their fears.

I hope that this hearing produces positive change for families with loved ones in federal prisons.
I see the coming months as an opportunity for the BOP to address these concerns, keep those in
their custody safe, and return more vulnerable prisoners to their homes.

Finally, T urge this committee to act now to establish an independent body to provide regular
oversight of the BOP. Independent oversight is essential to preventing problems before they
occur, but also can be useful to provide accountability when things go wrong, Congress should
not wait for another global pandemic or high-profile disaster to put in place an independent
ombuds that can conduct inspections on demand, speak confidentially to prisoners and staff, and
respond to inquiries from families with incarcerated loved ones. An independent oversight body
would supplement and enhance Congress’s important oversight responsibilities.

! See e.g. NACDL, FAMM and JAN Comment on Proposed Federal Bureau of Prisons FSA
Eamed Time Credits Rule, https://www.nacdl.org/getattachment/a39b698a-0b7d-4al5-b382-b0e926705812/nacdl-
famm-jan-comments-to-bop-on-proposed-firsi-step-act-carned-time-credits-rule-january-2021.pdf
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Addendum to Written Testimony of FAMM President Kevin Ring

Below are a small sample of the comments we received from FAMM members who have loved
ones in federal prison.

“My son has been incarcerated since July 2017. He has been at a camp in a dorm with many,
many people. Sleeps within 3 ft of other inmates, shares showers, toilets, computers, phones, etc.
It is ridiculous to believe this is safe or humane. This pandemic has been frightening for all of us,
most especially those forced to live like this. Lack of medical care, lack of social distancing, lack
of concern for another human being, uncaring guards, case managers and admin staff. He
contracted COVID in December 2020 and was quarantined for 10 days. At the end of 10 days,
no test, no nothing, he's cured per the BOP. My son has health issues, hyper-inflated lungs, latent
TB and reoccurring problems now from COVID. Four months later he still is not right. He was
not sentenced to death. As his mother I care. I can get absolutely no information if I call there, 1
haven't seen him now in 18 months and not one person you talk to cares. Lack of concern, lack
of compassion, lack of caring, lack of medical care, lack of decent food the list goes on and on.”
-DD.

“Our son was home while waiting for the whole ordeal. That's how dangerous he is to society!
COVID was raging everywhere and we had to drop him off to begin a 10 year sentence. We left
him with masks that were taken away. He was placed in solitary and ate with his hands for over
two weeks. He never had a clean pair of underwear for those weeks or a mask. He was allowed
out 30 minutes a day. He was treated like an animal. Why do they not receive real help?
Counseling, programs, community service. When they are done then they are done! This system
is disgusting and T used to be a person who thought prison was for bad people. It is for people
that need help! Many men in his unit were very sick and nothing was done for them. Then there
was the horrible rash that came. Three months of that and finally treatment. He had chest pains
for months until something was finally done which was a new warden.” - M.H.

“My son is incarcerated at FMC Ft Worth. During the pandemic he tested negative for COVID
so he was housed in a tent outside in the Texas heat. The generators ran the air conditioning
sometimes but other days it was 100 + degrees out there. Food was scarce. The CO confiscated
his Gatorade and said he couldn't have it. I called the prison and fought with the Lt. about it and
they finally replaced it weeks later. 1 just don't understand how putting them in a tent side by side
on cots in a big tent helped control the virus. It didn’t! Two or three inmates tested positive for
COVID daily and the officers would just move them around. We lost 12 lives at the peak of the
pandemic and had some of the highest number of infections at this facility. Compassionate
release and home confinement were denied and the inmates were told they weren't going
anywhere. I received numerous emails begging for help! These men were scared and knew if
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they got the virus that there would be no medical help, which is ironic because this is a "medical
facility.” No visitation and limited contact made this situation even worse. You didn't know from
day to day whether your loved one was sick or not! Very limited releases from this facility made
it even worse! The guards very seldom wore masks but insisted the inmates wear them. The lack
of medical care if you got the virus was the worse feeling. It is no wonder that a ot of these men
have had mental breakdowns due to the lack of care by the BOP. Showers were few and far
between. Living in a tent during a pandemic is not an easy task! In my opinion the BOP did not
handle the pandemic at all they just shuffled and swept things under the rug so no one could see
the mess they had really made.” - D.M

“My son has been at Forrest City low and medium prisons since 2018. This prison never answers
their phone, I mean never answers their phone. And this is before COVID even started. Those
inmates get treated like animals. Forrest City doesn’t post or confirm anything to the public. I
remember before COVID came we drove 5 hours there just to be told we couldn't visit our love
one because they were on lock down. This federal prison is sad and now with COVID going on
we haven't seen our loved one or family members in two years now. It's just sad and for COVID
to get up in any of these prisons it's got to come from the staff workers. They all should take a
COVID shot.” - M.E.

“The best way to find out how things are going on or done in the facilities are to show up
unannounced and to talk with the inmates out of the earshot of guards or administrators. Those
men and women are never free to speak truth when the fear of retaliation and punishment are
lurking nearby. The BOP’s response to the pandemic was poorly executed! My loved one was
given only one mask and told to wash it as needed, but wasn’t provided a second mask to wear
while the one mask dried. There was no hand sanitizer or additional soap to aid in following
CDC guidelines. Their meals were reduced to two brown bag funches daily, with the funch time
meal combined with the evening meal. Nutrition and safe food were their least concern! All rec
time and contact with family members were suspended, which created anxiety for both inmates
and family members, not knowing whether they were sick, alive, or dead. Since medical care in
all BOP facilities has been lackluster for years, the fear of COVID in a BOP facility was
considered a death sentence to all! There was absolutely no medical treatment until an inmate
had to be removed by stretcher! Fear and frustration continues to build in a facility that lacks the
responsibility of medical care and basic human needs.” - A.D.

“To start with, my son had a motorcycle accident that broke up a lot of his body, including a
brain injury, and he got shot five times, and watched his dad take his last breath from cancer all
before the age of 20. His spleen was removed due to the accident, which means his body can’t
fight off any infection like normal people that contracted COVID. If any of y’all have children
then maybe you can imagine what I went through all the sleepless nights. I couldn’t think of
anything but whether my son was going to be alive the next day or not. He was being locked
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down for weeks at a time, getting out three hours a week — and 1 mean one hour three times a
week. They didn’t have proper hygiene stuff to brush teeth so their bodies declining from lack of
nutrients and their teeth rotting from not being able to brush them. Moving them to four or five
different holding facilities, getting swabbed for a test beforehand, and then whether it’s negative
or not still having to quarantine for two weeks. They could have made it so that they could do
video visits so people could at least see family. No matter what, these are people and have
someone that love them just like you love your family.” — A.S.

“My boyfriend spent 2 months at Cimarron before being transferred to Coleman. When he
arrived at Cimarron he showed up on the BOP website with his BOP number. He contracted
COVID while he was there. Before he got COVID he called me every night. When he got sick 1
only heard from him every other night because he was too weak to talk. T could hear the
weakness and the pain in his voice. He has asthma and high blood pressure and he received no
medical attention, they just let him lay there and suffer. Praise God he recovered but after it was
over he admitted to me that his breathing was so difficult and his chest hurt so badly that he
prayed for death. That is totally unlike him. What kind of care will they receive for post COVID
medical conditions?” — C H.

“The way they handled home confinement was disappointing. Also once our loved ones
contracted COVID, we were not able to hear from them to make sure they were alive. Very scary
when you see that 85% of the prison was positive for COVID. They were treated as if they did
something wrong and were being punished on top of being ill, and scared not knowing if they
were going to die. Also, the food they had was old and not healthy for people with the virus,” —
KL

“The BOP does not handle anything properly. There is a lack of knowledge and preparation
when they have to face something new no matter how small it is, and this pandemic has been
something very big. In terms of doing the paper work, most of the employees have little ability to
do it correctly, at least in the Coleman women's camp in FL where my wife was for seven years.
The arrival of COVID-19, (when the place was facing serious problems due to contamination
with Legionella), was a catastrophe and precautions were never taken to protect the prisoners and
two women died. The management of the place turned into chaos, affecting everything from the
food to the most important thing that is medical attention. The government should be more
careful about the people they employ because at the end of the day inmates are not just a number.
They also have a face and they have mourners outside.” — O.F.

“My loved one is at Ashland and he’s told me about inadequate food they’ve gotten. He even got
a sandwich one day with mold growing on the bread.” ~K.B.C.

10
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“My loved one was served greens with visible maggots. No toilet paper during COVID outbreak.
His unit was forced to use scraps of sheets or clothing which blocked plumbing forcing his unit
to walk in raw sewage for 3 days. His quarantine unit was locked from the outside each night
with no staff on duty with them. When a CO was asked what to do in case of emergency, he said
‘Wait til morning to have an emergency.’ He has been on lock down in a low facility for 13
months now.” — S.C.M.

“My loved one was stuck in MDC for over a year when they should have been in camp. No
masks, no soap, no paper towels. Moldy food and sandwiches with dead cockroaches. An
underlying progressive illness, in fact three illnesses, all documented. Limited phones, incoming
and outgoing mail discarded by staff. I am ashamed of my countries handling, specifically the
Federal BOP.” -] .1

“Loved ones are placed much further than the 500 mile max. When requesting a transfer they are
put in solitary for weeks to quarantine! Families that live a major distance can't go visit because
it just doesn't pay to drive 8 hours for a 1 hour visit, with masks, 6 feet away! They weren't
allowed outside for months and months, which is detrimental to their physical and mental health!
Wouldn't fresh air make more sense for social distancing and overall health?” — P.M.

“From the very beginning of the pandemic, I have been advocating for my love one. I have sent
numerous emails to the BOP, I sent researched information on my loved ones underlying health
issues. | have written to our Senator. The BOP was taking camp inmates that had not been
subjected to COVID and placing them in the kitchen at Big Sandy USP to work because they
were short staffed. The BOP lied on their website about the number of cases that each prison
had, who recovered. They were still transferring prisoners the WHOLE time the pandemic was
going on. My loved one was transferred and when getting to USP Atlanta he wasn't able to even
shower for 2 weeks because the water lines were messed up. How do you figure that they are
following CDC guidelines when inmates didn’t even wash their hands? They weren't even
allowed out of their cages for months, and they were eating bologna sandwiches.” — C.K.

“My loved one is in Ashland FCI and through the entire pandemic, they were given cold
sandwiches to eat. For inmates who are diabetic, the food they were given wasn't even enough to
accommodate their insulin shots. Most meals consisted of 2 slices of bread, a piece of meat they
couldn't identify, and if they were lucky a piece of fruit. They did not give them but one hot meal
and that was once every couple of weeks. They were given no personal protection equipment
except one mask. When that mask got dirty, they had to take it off and wash it in their sink,
without soap, and let it dry. They would quarantine a unit and then put new inmates in the
quarantined units. It was unknown to the guys in that unit whether the new guy was positive or
negative. The guards would go from the camp (which they were saying was COVID-negative) to
the units without any change of clothing, masks, or anything else. Most of the COs did not wear

11
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a mask and would go between the units that were positive and in quarantine and those that were
not. There was a terribie lack of COs. In some cases, the counselors would work the floors
because there were no COs around.” - RN.D.H.

“Why is BOP using solitary confinement as medical isolation? Inmates with COVID negative
results still have to quarantine, also in solitary confinement. No phone calls, no commissary!
Why are our loved ones are being punished for being exposed to or contracting the virus? Why
can't families get any info on their loved ones when calling the prison after we have not heard
from them in over a month?” — M.P.

“Knowing inmates had limited phone use and in lockdown/quarantine and that they are not
lawyers, the compassionate release was a joke, some are still waiting after 8-10 months. Through
all they have been through in the last 14 months with no mental health treatment, no mail, books,
letters, or photos and they have yet to snap, but people on the outside are struggling because they
cannot eat in restaurants and bars.” —J. M.W.

“Prison is difficult during the best of times. During COVID, the inmates suffered gravely,
inhumanely, and for some, death. The inmates who have managed, have done so with little to no
protection, medication, or PPE. They have barely had any nutrition with their meals, and
commissary was practically null. Although they were given “free” minutes for phone calls, they
were unable to use the phones to call family for fear of spread. The term quarantine is
synonymous with solitary confinement in prison. And solitary has been extremely harsh and
cruel. Physically and mentally. Although prison is a form of punishment, there should be a
balance of compassion, especially during a pandemic.” - M.B.

“Guards did not have masks on at our visit last October. There was only one other family in the
room. We all had masks on and had to stay 6 ft apart. Vital programs and counseling have not
been held for over a year.” - CR.

“In January, my loved one was sent to Milan in Michigan and was put in quarantine. He was put
in a cell with another inmate that had already tested positive and he had all the risk factors
(diabetes, obese, high blood pressure etc.). Not to mention he has an intellectual disability. Then
he was fed sandwiches only, and when they did get a real meal, it was ice cold. No heat in the
unit, and then in February they had no water for three days. Inmates were told to urinate and
defecate in garbage bags, which is very unsanitary.” - B.B.

12
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Mr. Chairman, Mr. Ranking Member, and Members of the Committee, thank you for inviting us
to provide testimony about the spread of COVID-19 in federal prisons, as well as about the
failures of the Federal Bureau of Prisons to adequately respond and to properly report critical
health data about those in its custody.

Introduction

We lead or co-lead the three major academic research centers focused on the COVID-19
pandemic’s impact on prisons and jails.

Aaron Littman, JD., M Phil,, is a Binder clinical teaching fellow at University of California, Los
Angeles (UCLA) School of Law and the deputy director of the UCLA Law COVID-19 Behind
Bars Data Project.! Since March 2020, the Project’s team of legal experts, public health
researchers, data scientists, lawyers, and policy analysts has been documenting the spread of
COVID-19 in prisons, jails, immigration detention facilities, and other carceral settings, as well
as responses by political officials, courts, and other actors in the criminal legal system. The

I See About, UCLA LAW COVID-19 BEHIND BARS DATA PROJECT, hitps://uclacovidbehindbars.org/about (last
visited Apr. 12, 2021) (project description); Github Dataset, UCLA Law COVID-19 BEHIND BARS DATA PROJECT,
https://github.com/uclalawcovid19behindbars/data (last visited Apr. 12, 2021) (complete dataset).
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Project collects data from agencies’ public dashboards on prison systems in all fifty states, the
District of Columbia’s Department of Corrections, facilities operated by the Bureau of Prisons
(BOP), facilities detaining those in the custody of U.S. Immigration and Customs Enforcement,
some county jail systems, and other carceral settings. The data collected include, where reported,
the numbers of cumulative and active infections, recoveries, deaths, tests, and vaccines
administered, among both incarcerated people and staff.

Lauren Brinkley-Rubinstein, Ph.D,, is an assistant professor of social medicine at the Center for
Health Equity Research at the University of North Carolina at Chapel Hill, and the co-founder of
the COVID Prison Project.? The COVID Prison Project was created in March 2020 by a group of
interdisciplinary public health scientists. The Project collects, tracks, and analyzes publicly
available data related to COVID-19 incidence and vaccination from carceral facilities across the
country. Its main objective is to use data to illuminate the possible harms of incarceration and
harness its findings to create change.

Michele Deitch, 1.D., M.Sc., is a distinguished senior lecturer in criminal justice policy at the
Lyndon B. Johnson School of Public Affairs at the University of Texas at Austin, with a joint
appointment in the School of Law. She co-founded and directs the COVID, Corrections, and
Oversight Project to provide guidance to policy makers and corrections officials on ways to
manage the COVID-19 crisis in prisons and jails that take into account the rights and needs of
people in custody and that promote transparency and oversight. The Project team has produced
several reports that draw heavily on the available data regarding COVID-19 in correctional
environments. The team’s first report created a profile of COVID-19 deaths in custody in Texas.>
Most recently, the Project released a report called “Hidden Figures: Rating the COVID Data
Transparency of Prisons, Jails, and Juvenile Agencies,” which identified the essential metrics
and features for correctional COVID-19 data dashboards and assessed those dashboards in all 50
states as well as the Federal Bureau of Prisons.*

The Pandemic Behind Bars

The pandemic has had a disproportionate and devastating impact on the millions of people who
are incarcerated in this country. The data we have collected show that as of April 11, 2021, at
least 405,000 incarcerated people are reported to have been infected with COVID-19 and at least
2,671 have died of the virus. Among correctional staff, at least 108,000 cases and 190 deaths
have been reported.

2 See Abour Us, Tk COVID PRISON PROJECT, hitps://covidprisonproject.com/about-us (last visited Apr. 12, 2021).

3 Michele Deiich, Alycia Welch, William Bucknall & Destiny Moreno, COVID and Corrections: A Profile of
COVID Deaths in Custody in Texas (LBJ Sch. of Pub. Affs. Rsch. Nov. 2020),

https://repositories. lib.utexas.edu/handle/2 1 52/83635.

4 Michele Deitch & William Bucknall, Hidden Figures: Rating the COVID Data Transparency of Prisons, Jails, and
Juvenile 4gencies (LBJ Sch. of Pub. Affs. Rsch. Mar. 2021), https:/repositories.lib.utexas.edu/handle/2152/83094.
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Our analyses have shown that in the early months of the pandemic, incarcerated people
experienced a case rate 5.5 times that of the overall population and died of COVID-19 at a rate
three times that of their same-age, non-incarcerated peers.> We have also shown that prison staff
have been infected with COVID-19 at 3 .2 times the rate of the U.S. population as a whole

There is reason to believe, however, that the true toll of COVID-19 behind bars is much greater
than these ofticially reported numbers reveal. Limited testing, of both incarcerated populations
and correctional staff, has likely contributed to the under-detection of cases, and poor data
reporting practices have likely led to concealed cases and deaths.

In federal prisons, according to data reported by the BOP, 244 incarcerated people have died of
COVID-19. Countless more have been infected, but because of the agency’s misleading data
reporting practices, which are addressed below, we do not know exactly how many people have
tested positive for COVID-19 in BOP custody. However, it is in excess of 47,000, likely
substantially so.

BOP facilities have seen staggeringly high COVID-19 numbers. As shown in Figure 1, the BOP
has seen significantly higher infection rates than the country’s overall population. In January of
2021, the active infection rate in federal prisons was more than five times that of the country’s
overall population.

* Brendan Saloner, Katind Parish, Julic A. Ward, Grace DiLaura & Sharon Dolovich, COVID-19 Cases and Deaths
in Federal and State Prisons, 324 JAMA 602 (2020), https://jamanetwork.com/journals/jama/fullarticle/2768249,

S Julie A. Ward, Katind Parish, Grace DiLaura, Sharon Dolovich & Brendan Saloner, COVID-~19 Cases Among
Employees of U.S. Federal and Stare Prisons, AM. J. PREV. MED. (2021), https://www.ajpmonlinc.org/article/S0749-
3797(21)00118-5/fulktext.
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Data Gaps

The BOP fails to report certain crucial variables necessary for the public to understand the
prevalence of COVID-19 inside its facilities, as well as the impact of the virus on conditions in
the facility. These include: the number of COVID-19 tests administered to both the incarcerated
and staff populations inside each facility, the number of staff who have tested positive for
COVID-19 at each facility, and the number of people who have received only the first in a series
of vaccine doses.!¢ Each of these variables is significant.

The total number of COVID-19 tests administered allows evaluation of the frequency of testing
inside facilities. When only the number of individuals who have completed testing is reported, a
facility that has tested each individual once and a facility that is testing each individual every
week appear identically in the data. This makes it impossible to know whether a low positivity
rate reflects actually low COVID-19 prevalence, confirmed by mass testing, or just the tip of a
much larger and undetected outbreak, concealed by insufficient testing. We also do not know the
average diagnostic time for these tests.

Without the cumulative number of staff who have tested positive, it is not possible to reliably
calculate the rate of infection among BOP staff.!”

While the BOP has been reporting the number of completed inoculations completed at each
facility, as well as the total number of doses administered systemwide, reporting the number of
people who have initiated their vaccination schedule (i.e., received the first of two doses) and the
number of vaccine doses the agency has received would allow the public to better understand the
rate and status of vaccine administration within BOP facilities. To the extent that BOP begins to
administer single-dose vaccine regimens, more detailed reporting will become even more

16 There are additional gaps in the BOP’s reporting of data. The COVID, Corrections, and Oversight Project at the
University of Texas at Austin has noted that the Bureau of Prisons also doces not report, for example, the number of
people who have died in its custody with COVID-19 as a suspected canse of death, the number of people
hospitatized for COVID-19, or the number of people in its custody held in medically restricted housing or in
lockdown situations. Moreover, the BOP does not provide data about COVID-19 cases, deaths, and vaccines that is
disaggregated by race, ethnicity, age, and sex. which is necessary to show whether COVID-19 is having a
disproportionate impact on certain demographic populations and whether the response has been equitable. Deitch &
Bucknall, supra note 4; see also Kathryn M. Nowotny, Zinzi Bailey & Lauren Brinkley-Rubiustein, The
Contribution of Prisons and Jails to US Racial Disparities During COVID-19, 111 Am. J. PuB. HEALTH 197 (2021),
bitps://ajph.aphapublications.org/doi/10.2105/AJPH.2020.306040 (discussing importance of disaggregating data by
demographic categories).

7 The BOP repotts, for each facility, the number of staff who are currently positive for COVID-19 (i.e., active
infections), the number of staff who have died from COVID-19, and the number of staflf who have recovered from
COVID-19. However, we have reason to be concerned that the sum of these numbers may not represent the number
of cumulative cases among staff at a given facility. As discussed below, wheu we sum the three corresponding
fignres for the BOP’s incarcerated population, they do not equal the reported number of incarcerated people with
positive tests.
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important. The BOP should also be reporting the number of vaccine refusals by incarcerated
people and staff.

1t is further critical that the BOP publishes this data in historical time-series, to reveal trends and
the scope of individual outbreaks.

Misleading Reporting Practices

Equally troubling is the agency’s dishonest practices regarding information it does report.
Despite purporting to publish the “[nJumber of inmates that have ever had a positive test,” the
agency in actuality reports only the number of people currently incarcerated who have had a
positive test.'® Unlike a true cumulative case count, which can only remain constant or increase,
this variable reported by the BOP has at times decreased. A BOP spokesperson recently
confirmed to us that the agency has been removing from its cumulative case count the many
individuals who have been infected with COVID-19 while in its custody but who have since
been released.”®

A true cumulative case count, often referred to as cumulative incidence, would measure how
many people have tested positive for COVID-19 while incarcerated in BOP custody. This is a
critical data point for assessing the agency’s handling of the pandemic in its facilities. Without a
cumulative case count, it is impossible to calculate or estimate with confidence the “incidence
rate”—the rate of new cases over time. This measure is used to quantify the risk of infection
faced by the incarcerated population since the start of the pandemic. With the BOP’s data as
reported, we can only calculate “point prevalence”—the proportion of people currently
incarcerated who have ever had a COVID-19 infection.?®

Removing individuals who are released from case counts also sends a very concerning message.

The BOP, like any other carceral institution, is responsible for every person that enters its system
and lives, falls sick, or dies in its custody. Dropping individuals who contract COVID-19 but are
then released from case counts serves to obscure this responsibility.

We and other observers have also noted that the number of individuals reported to have died of
COVID-19 in BOP custody has similarly dropped in recent weeks. When we inquired as to the
drop in total deaths, an agency spokesperson replied that it removed data, including deaths, for

18 COVID-19 Inmate Test Information, supra note 8.

19 See also A State-by-State Look at Coronavirus in Prisons, MARSHALL PROJECT,
https://www.themarshallproject.org/2020/05/01/a-state-by -state-look-at-coronavirus-in-prisons (last visited Apr. 12,
2021).

2 See generally CTRS. FOR DISEASE CONTROL & PREVENTION, Morbidity Frequency Measures, in PRINCIPLES OF
EPIDEMIOLOGY IN PUBLIC HEALTH PRACTICE (3d ed. 2011),
https://www.cde.gov/csels/dsepd/ss1978/lesson3/section2. html.

10
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privately contracted facilities that “no longer house BOP inmates.” We are still awaiting a
response to a follow-up question regarding whether the COVID-19 data associated with those
people who were previously incarcerated there are being reported elsewhere.

Finally, we have identified additional flaws in the BOP’s reporting that make it exceedingly
challenging to interpret its data.

First, the BOP uses terminology that conflates the number of positive tests with the number of
people who have received positive tests (i.e., who have been infected), two substantively
different variables. On its dashboard, the agency reports a number it captions “positive tests” but
defines as “the number of inmates who have ever had a positive test.” Relying on the agency’s
definition of this variable—rather than its name—we, and other organizations tracking BOP
COVID-19 data, treat this number as the BOP’s reported case count, measuring the number of
discrete COVID-19 cases, not positive test results.

However, elsewhere on its dashboard the BOP includes the sentence, “The number of positive
tests at a facility is not equal to the number of cases, as one person may be tested more than
once.”?! Tt is not clear what this statement is referring to, as nowhere on its dashboard does the
agency report a variable it defines as the number of positive tests. Although a BOP spokesperson
has confirmed to us that the dashboard is reporting people tested, not tests, this misleading
statement remains. However, we do continue to urge the BOP to publish broader testing data,
including the total number of tests administered and the number of those tests with positive
results. The BOP should also include a more complete data dictionary so that each metric it
reports is clearly defined and can be legitimately compared with similar data from other
corrections agencies around the country.

Second, the BOP states that testing positive follows an individual upon transfer between
facilities—that is, “the number of tests recorded per site reflects the number of persons at the
specific facility who have been tested, whether at that site or at a prior facility.”?* There are
reasons to believe that its practices in this respect are inconsistent; certainly, they are
inadequately explained. If the agency did treat all variables similarly in this regard, the total
number of people at each facility who have tested positive would roughly match the combined
totals of those currently infected, those who have recovered, and those who have died from the
virus. However, for some facilities, the total number of people who have tested positive is much
lower than the combined total of active infections, recoveries, and deaths.

For example, the BOP reports 1,112 “inmates recovered” at Beaumont Low FCI in Jefferson
County, Texas, and a single “inmate death[],” but at the same time reports that only 669 people

2 COVID-19 Inmate Test Information, supra note 8.
21d.

11
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at that facility have had positive tests, whether performed at Beaumont Low FCI or elsewhere. It
is illogical that the number of people who have recovered from COVID-19 at a particular facility
is greater than the number of people who have had the virus in the first place.

In response to a query about this inconsistency which highlighted the example of Beaumont Low
FCI, an agency spokesperson stated that “this facility is unique in that it is the only Bureau
location that contracts all medical services,” such that “testing information for the Complex is
compiled differently.” However, the same disparities occur at numerous other facilities. For
example, at Elkton FCI in Columbiana County, Ohio, the BOP reports 836 inmates recovered, as
well as 9 deaths and 1 active infection, but that only 591 people at that facility have had positive
tests. At Butner Low FCI, in Granville County, North Carolina, the BOP reports 567 inmates
recovered, as well as 17 deaths and 3 active infections, but only 337 people with positive tests.
And at Oklahoma City FTC, the BOP reports 490 inmates recovered, as well as 2 deaths and 4
active infections, but only 251 people with positive tests.

Recommendations and Conclusion

It is imperative that the Federal Bureau of Prisons, the standard-bearer of the American criminal
justice system, operates with transparency and integrity, especially during a time of such acute
crisis.

We call on the agency to take meaningful measures to mitigate the spread of COVID-19 in its
facilities and to protect the health and safety of the many thousands of people in its custody and
whom it employs. We call on the agency to reduce population levels to the maximum extent
possible, provide those in custody with proper personal protective equipment, provide access to
treatment consistent with the standard of care for symptomatic COVID-19 infection,? and offer
all incarcerated people and staff immediate and ongoing access to COVID-19 vaccines along
with educational materials to encourage uptake 2*

We further call on the agency to dramatically improve its data reporting processes. This must
begin with publishing the true cumulative count of the number of people who have tested
positive for COVID-19 while incarcerated in BOP facilities, regardless of current incarceration
status. We also urge the BOP to continue or begin publishing data on all of the essential metrics

3 See Justin Berk, Lauren Brinkley-Rubinstein, Matthew Murphy, Phil Chan & Josiah Rich, A4b for Symptomatic
COVID-19 in Correctional Facilities: An Important Opportunity, 397 LANCET 877 (2021),
hitps://www.thelancet.com/journals/lancet/article/PIIS0140-6736(21)003 54-8/fulltext.

2 See Alexandra Macmadu & Lauren Brinkley-Rubinstein, Essential Strategies to Curb COVID-19 Transmission in
Prisons and Jails, 111 AM. J. PUB. HEALTH 776 (2021),
https://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2021.306206 (discussing importance of mass testing,
prioritized vaccination, and decarceration).

12
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identified in the University of Texas’s Hidden Figures report.?® To this end, we urge Congress to
pass the COVID-19 in Corrections Data Transparency Act, which would mandate reporting of
detailed, comparable data by the BOP as well as state and local systems.?®

Thank you very much for providing us with the opportunity to offer testimony on this critically
important matter.

Aaron Littman, J.D., M Phil.

Deputy Director of the UCLA Law COVID-19 Behind Bars Data Project
Binder Clinical Teaching Fellow

UCLA School of Law

Lauren Brinkley-Rubinstein, Ph.D.
Co-Founder of the COVID Prison Project
Assistant Professor of Social Medicine
Center for Health Equity Research
University of North Carolina at Chapel Hill

Michele Deitch, J.D., M.Sc.

Director of the COVID, Corrections, and Oversight Project
Distinguished Senior Lecturer

Lyndon B. Johnson School of Public Affairs

The University of Texas at Austin

2 Deitch & Bucknall, supra note 4, at 48.

% See Press Release, IWarren, Murray, Booker, Pressley, Garcia, Colleagues Will Reintroduce COVID-19 in
Corrections Data Transparency Act (Feb. 10, 2021), https://www warren.senate. gov/newsroom/press-
relcases/warren-murray-booker-pressley-garcia-colleagues-will-reintroduce-covid- 1 9-in-corrections-data-
transparency-actl.

13



205



206

According to the Bureau of Prisons, over 24,000 individuals have been placed on home
confinement since March 26, 2020, with 7,336 individuals currently serving time on home
confinement.* While this is a tremendous development that has no doubt saved lives, we now
find ourselves at an inflection point where many of these individuals, who have successfully
transitioned to their homes and communities, may be required to go back to prison. These
individuals face a tenuous situation and much uncertainty. It is difficult if not impossible for
someone to apply for a job, go back to school, start forming relationships with children and
grandchildren, if they believe that at any moment, they could be sent back to prison under the
OLC Memo. Leaving individuals in limbo is unnecessary and inhumane. Further, the end effect
of leaving this memorandum on the books will be thousands of individuals sent back to federal
prison, causing a dramatic increase in the current federal prison population. This would reverse
years of progress under previous administrations to decrease this population.’

This raises a myriad of questions that must be answered before people are required to return to
prison. To be clear, Justice Action Network vehemently opposes the OLC Memo and finds the
legal reasoning flawed and its impact devasting to families and to public safety. The Justice
Action Network was proud to sign a letter to Attorney General Merrick Garland and President
Biden along with over two dozen organizations across the political spectrum urging the
rescission of this cruel and unjust memo.® Additionally, 28 members of the House of
Representatives sent a letter last week to the President Biden urging him to revoke the memo.”

The Bureau’s presence at this oversight hearing can help address outstanding questions,
including:

e The Bureau has not delineated between the individuals who are currently serving time on
home confinement under previous statutes versus those serving time on home
confinement under the CARES Act emergency authority. How many individuals would
the OLC Memo impact, and how many of those individuals have remained infraction-free
during their time on home confinement?

e How does the Bureau intend to return thousands of individuals back to prison in a safe an
orderly manner? Does the Bureau have the resources to implement such cumbersome
process and what are the expected costs?

e Can the Bureau provide an assurance that they have the requisite staffing capability to
take on this increase in population?

o Has the Bureau discussed with the Administration or Justice Department ways to avoid
sending these individuals back to federal prison unnecessarily, including through
executive action, Departmental action, or outright rescission of the OLC Memo? If so,
what are the options under consideration?

Additionally, the Bureau has the authority to grant those who have remained infraction-free
during their service on home confinement sentence reductions through compassionate release.
However, in previous testimony, Director Carvajal did not provide much clarification on the
Bureau’s internal process and decision making when granting compassionate release motions,
which often leads to court involvement. We ask the Director commit to providing clear
guidelines for how these decisions will be made going forward and whether they will consider
granting motions to individuals who are forced to return to prison.
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First Step Act Implementation

The Justice Action Network’s concerns and questions extend beyond the OLC Memo as we
remain apprehensive about implementation of the First Step Act. It has been more than two years
since Congress passed and the President signed into law the First Step Act, a groundbreaking
prison and sentencing reform law to help those behind bars prepare for successful reentry and
ease federal sentencing laws. The Trump Administration was slow to fully implement this Act,
and its Justice Department actively impeded full implementation.® We believe this oversight
hearing is an important opportunity to ask the Bureau about the exact status of First Step Act
implementation, and its plans to implement this critical law fully and swiftly.

Additionally, on November 25, 2020, the Bureau of Prisons issued a rule regarding the
procedures for earning, awarding, losing, and restoring earned time credits as required by the
First Step Act’s risk and needs assessment provision.” The rule has many shortcomings that are
inconsistent with the Act and the legislative intent of Congress. For instance, one shortcoming is
the determination that 8 hours in evidence-based recidivism reduction programming will equal
one day of earned time. This would strictly limit the amount of earned time individuals can
accrue as most programs do not run on full 8-hour days for one day of programming. Earlier this
year, the Justice Action Network along with FAMM and the National Association of Criminal
Defense Lawyers submitted comments on the proposed rule highlighting additional shortcomings
and harmful effects of the rule.!® We also ask that the Bureau provide information as to whether
it plans to revisit this rule.

Kook ok

We hope that these issues and many others plaguing our federal prison systems, such as
understaffing and staffing retention, conditions for incarcerated pregnant women, COVID-19
vaccination distribution, and more, will receive ample attention from Director Carvajal during
the hearing and in written responses to questions.

Thank you for your leadership on these issues and for holding this oversight hearing on the
Federal Bureau of Prisons. Bipartisan criminal justice reform continues to unite Congress and the
country, and we hope that this shared success will continue to change laws and change lives.
Sincerely,

Inimai Chettiar, Federal Director
Cortland Broyles, Federal Affairs Coordinator

! Jennifer Mascott, Memorandum Opinion for General Counsel, Federal Burcau of Prisons, Home Confinement of
Federal Prisoners After the COVID-19 Emergency (Jan. 15, 2021).

2 Sarah N. Lynch, Thousands of low-level U.S. inmates released in pandemic could be headed back fo prison,
Reuters, (Apr. 11, 2021), hitps://www.reuters.conv/article/us-health-coronavirus-usa-justice/thousands-of-low-level-

u-s-inmates-relcased-in-pandemic-could-be-headed-back-to-prison-idUSKBN2BYOAU.
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3 Coronavirus Aid, Relicf, and Economic Security Act (CARES Act), Pub. L. No. 116136, 134 Stat. 281, § 12003,
(2020).

“FED. BUREAU OF PRISONS, COVID-19 Home Confincment Information, Coronavirus (Apr. 2021),

https://www bop.gov/coronavirus/.

* FED. BUREAU OF PRISONS, Population Statistics, Past Inmate Population Statistics (Apr. 2021),

htips:/www.bop. gov/mobile/about/population_statistics jsp#old_pops.

¢ Letter from FAMM and Justice Action Network et al to Merrick Garland, Att’y Gen., U.S. Dep't. of Just. (Apr. 1,
2021). https://famm.org/wp-content/uploads/Letier-to-Attomev-General-Garland-re-OLC-Memo.pdf.

7 Letter from Hon. Bonme Watson Coleman, Rep., U.S. House of Reps., et al to Hon. Joseph R. Biden, President,
United States (April 8, 2021). hitps:/watsoncoleman. house.gov/uploadedfiles/letter_to_president_biden_-

regarding_home_confinement_guidelines.pdf.

% Necna Satija, Weslev Lowety, and Josh Dawsey, Trump boasts that his landmark law is freeing these inmates. His
Justice Department wants them to stay in prison, Washiugton Post, (Nov. 7, 2019),
htips:/www.washingtonpost.com/inyestigations/trunip-brags-that-his-landmark-law-freed-these-inmates-his-justice-

department-wants-them-to-stay-in-prison/2019/1 1/07/5f075456-f5db-11€9-2a285-882a8¢386a96_story.hitml.

9 FSA Time Credits, 85 Fed. Reg. 75268 (proposed Nov. 23, 2020).

1 FAMM, Justice Action Network, and Nat’l. Assn. of Criminal Defense Lawyers, Comment Letter on Proposed
Federal Bureau of Prisons FSA Eamed Time Credits Rule (Jan. 25, 2021),

https://www.nacdl.ore/getattachment/a3 9b698a-0b7d-4a 1 3-b382-b0e926 70582 /nacd-famm-jan-comments-to-bop-
on-proposed-first-step-act-eamed-titue-credits-rule-january-2021.pdf.
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automatically excluded. On March 12, 2021, 32 prominent organizations signed a letter to
Attorney General Garland—Iled by Tzedek Association and NACDL—asking that he rescind or
relax these criteria because this is a life-and-death issue.! There is a surge in many parts of the
country, and I know from firsthand information from those inside that there is a surge in many
federal prisons. More than 50% of staff have refused to be vaccinated” and so BOP facilities will
never reach herd immunity. These staff are going in and out of the prison system to the outside
and that makes an extremely dangerous situation in a closed environment. Only about a third of
incarcerated individuals have been vaccinated and it will take many months to vaccinate the rest
during which many can die, G-d forbid.

As the DOJ has already done, with other issues, it is completely up to the discretion of the DOJ
under this new administration to rescind previous memos and take on new positions, positions
more in line with humanitarian concems. And so, this DOJ should rescind these restrictive
criteria as well.

The other critical issue is that the Office of Legislative Counsel (OLC) of the DOJ put out an
erroneous memo only five days before the end of the last administration saying that everyone out
on home confinement must go back to prison after the pandemic.® No one I have spoken to
agrees with this OLC memo. This DOJ should rescind this memo as well. This is not a binding
memo. Instead of moving forward, putting people out on home confinement back into prison
would be going backwards. It simply does not make sense. These are elderly individuals, and
people with serious health issues. They have re-established themselves in their communities,
going to college, have jobs and have been reunited with their families. They are safe. They are
low risk to recidivate* and so society is safe. It would be devastating to them and their families to
reincarcerate them into prison. Imagine how their children would feel? Keep in mind that home
confinement is a true restriction, with strong supervision and accountability.

Please see enclosed the 25-organization signed letter decrying this issue as well.®

Many believe the OLC memo is wrong as a matter of law. I know the OLC is supposed to be
nonpartisan, and these are career attorneys (probably chosen by AG Barr), but I find it suspicious
that the memo was put out just 5 days before the inauguration, and the author left the OLC/DOJ
shortly after January 20th.

We have much harder issues we are excited for the DOJ to accomplish when it comes to criminal
justice reform, and if they are hesitating to do something as simple as this what’s that to say

! hitps://ime . wsimg com/blobby/go/e92afdce-9a38-4bb1 -ade7-
44¢5497 5¢6b9/downloads/CARES% 20Aet%200rganization%208ign%200n%20L etter. pdf?ver=1616014451973




214

about the bigger issues that we hope the DOJ will accomplish as it pertains to criminal justice
reform? The White House sent out an incredible proclamation for Second Chance Month.
However, respectfully, we need this administration to not just talk to talk but walk the walk.
RESOURCES

1 believe this committee will find these recent studies and articles helpful:

1) Four new academic studies highlight how easily the coronavirus has spread in prisons.

https://www.cidrap umn edu/news-perspective/202 1/04/studies-detail-large-covid-outbreaks-us-
prisons-jails

2) BOP Data:
49,393 out of 126,061 federally incarcerated individuals in BOP-managed institutions have so far
been vaccinated. That is only 39% of the inmate population. Not sure if this includes just the first

dose or both doses.

17,206 BOP staff out of about 36,000 have so far been vaccinated. (I think the rest have refused
to be vaccinated.) That is less than half of the staff population, about 47.8%.

https://www.bop.gov/coronavirus/

3) Fewer than 20% of federal and state prisoners have received a COVID-19 shot, tally by
Marshall Project reveals:

https://www themarshallproject.org/202 1/04/06/as-states-expand-vaccine-eligibility-many-
people-in-prison-still-wait-for-
shots?7utm_medium=email&utm_campaign=newsletter&utm_source=opening-
statement&utm_term=newsletter-20210406-2408

4) Case Rates for U.S. Prisoners Have Been Triple Those of Other Americans:

https://www nytimes.com/interactive/2021/04/10/us/covid-prison-
outbreak htm!?referringSource=articleShare

CONCLUSION

In conclusion, I cannot begin to express how sad this issue is when we all know that every day

people are suffering in prison from COVID-19. The advocacy community, as well as thousands
of families of federally incarcerated individuals, remain extremely concerned about this. Fixing
this would assuage our concerns and truly lift our spirits. Most importantly, it would save lives.
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1L FIRST STEP ACT IMPLEMENTATION

With much fanfare, the FSA was signed into law on December 20, 2018.% Backers correctly
hailed this historic legislation as a milestone that marked a “meaningful break from decades of
failed policies that led to mass incarceration.”” This position was adopted by the DOJ along with
a press release on its website announcing, “Beginning today, inmates will have even greater
incentive to participate in evidence-based programs that prepare them for productive lives after
incarceration. This is what Congress intended with this bipartisan bill. The First Step Act is an
important reform to our criminal justice system, and the Department of Justice is committed to
implementing the Act fully and fairly ”*

The main goal of the FSA is straightforward: reduce recidivism by providing incarcerated
individuals the tools they need to successfully reenter society. One of the major incentives
introduced are the “earned time credits,” whereby one can eam early transfer to Prerelease
Custody through successful participation in Evidence Based Recidivism Reduction Programming
(EBRRP) and Productive Activities. And while time credits can be applied to an early transfer to
supervised release, the FSA caps early access to supervised release at 12 months.

One of the most reliable guarantors of success after incarceration is education. Indeed, the
Independent Review Committee (IRC), which was created by the FSA, noted in a recent report
that correctional education for incarcerated adults reduces the risk of post-release re-
incarceration by 13%. The IRC added: “These conclusions are consistent with the Pew
Charitable Trusts” 2011 national estimate: 43.3 percent of releasees who did not receive
correctional education are re-incarcerated within three years, compared to 30.4 percent of those
who did receive correctional education in prison.”® In addition, a recent meta-analysis found that
other in-prison programming correlated with an 11% reduction in recidivism.'

The DOJ and BOP are tasked by law to implement the FSA. Accordingly, DOJ interpretations of
the FSA and the policies DOJ adopts in implementing the law dictate how robustly and faithfully
the goals will be achieved. This memo highlights several examples of how the DOJ, under the
previous administration, took a very narrow—and often erroneous—approach in interpreting
many of the FSA’s provisions. These interpretations threaten to undermine the spirit of this bill if
not redressed. We ask and strongly recommend that the current DOJ review the issues identified

5See P.L. 115-391 (Dec. 2018).

7 See Marie Gottschalk, Did You Really Think Trump was Going to Help Ind the Carceral State?, Jacobin
Mag., Mar. 12. 2019, quoting Sen. Cory Booker.

8 11.S. Dep't of Justice, Department of Justice Announces Enhancements to the Risk Assessment System

and Updates on First Step Act Implementation, Jan. 13, 2020, available online,
https:/iwww justice. gov/opa/pr/department-justice-announces-enhancements-risk-assessment-sy stem-and-updates-
first-step-act

9 See James M. Byme, The Iffectiveness of Prison Programming: A Review of the Research Literature
published December 2019 by the First Step Act Independent Review Committee, at 14, available online,
https:/Airststepact-ire.org/wp-content/uploads/2019/1 2/IRC-Effectiveness-of-Prison-Programming pdf
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here and adopt a more expansive and broader interpretation of the FSA that allows for full and
proper implementation. We need to set up incarcerated individuals for success, not the opposite.

Furthermore, the timing of the pandemic could not have been worse, hampering many
programming efforts and incentives that were well underway throughout the BOP, and causing
delays in further adoption of new programming. In light of the delays, several incarcerated
individuals instead turned to the courts, yielding several milestone-wins that offer glimmers of
hope to those who have genuinely applied themselves toward self-betterment and personal
growth. This process, however, which entails filing a habeas case, is extremely daunting. In fact,
most incarcerated individuals do not have the resources, education, and tools necessary to win
(let alone even file) such a judgment. They also often fear retaliation. For these reasons, it is
important that the DOJ send an updated memo to the BOP and establish strong policies enforcing
proper and broad implementation of the FSA in all BOP facilities throughout the country.

Specifically, we recommend that the DOJ make the following policy changes:

ISSUE ONE: PROGRAMMING ELIGIBILITY

A BOP Memorandum dated November 25, 2020 (“BOP Memo”)"! lists the extensive range of
qualifying EBRRP and Productive Activities set forth in the law.

§ 3535 (3) states: “The term Evidence based Recidivism Reduction Programming means
either a group or individual activity that—

Has been shown by empirical evidence to reduce recidivism or is based on research indicating
that its likely to be effective in reducing recidivism,

Is designed to help prisoners succeed in their communities upon release from prison; and

may include:

(iv) academic classes

(vii) substance abuse treatment

(viii) vocational training

(ix) faith-based classes or services

(xi) a prison job, including through a prison work program.”

Unfortunately, many programs that fall directly under and are clearly referenced by the above
subsection are absent from the November 25, 2020 memorandum which embodies the BOP’s
proposed implementation rules and standards, based on defining guidance provided by the DOJ
under the previous administration.

Take for instance faith-based classes or services. The BOP Memo makes no mention of faith-
based classes or services being eligible for earned time credits, yet the First Step Act clearly lists
“§3535(3)(ix) faith-based classes or services” as being a conforming programming category. In
addition, on the publicly available BOP website,

https //www.bop.gov/inmates/fsa/faq.jsp#fsa time credits, the FAQ section asks: “Can religious

' hitps//www federalregister. gov/documents/2020/11/25/2020-25597 /fsa-time-credits
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programs be considered as evidence-based recidivism reduction programs and taken to earn time
credits?” and the answer posted is clear: “Yes, under the FSA, “faith-based classes or services’
that otherwise meet the criteria for evidence-based recidivism reduction programming will
qualify for time credits as approved by BOP in the same manner as other approved non-faith
based programming.”

In addition, § 3535 (a)(5)(B) provides explicitly for “the ability for faith-based organizations to
function as a provider of educational evidence-based programs outside of the religious classes
and services provided through the chaplaincy.” Hence, the statement in the memorandum that all
eligible programs must be BOP approved is inaccurate and directly contradicts this subsection.
Here, an individual may participate in programming provided by outside faith-based
organizations regardless of affiliation with the BOP and its chaplaincy program.

Productive Activities under the FSA differ from EBRRP in that they need not be ‘assigned’ to
an incarcerated individual. EBRRP, outlined in §3532(a)(3), requires BOP to “determine the type
and amount of evidence-based recidivism reduction programming that is appropriate for each
prisoner and assign each prisoner to such programming accordingly, and based on the prisoner’s
specific criminogenic needs.” Productive Activities simply requires “a group or individual
activity that is designed to allow prisoners determined as having a minimum or low risk of
recidivating to remain productive and thereby maintain a minimum or low risk of recidivating,
and may include the delivery of the programs described in paragraph (1) to other prisoners.”

Accordingly, regarding Productive Activities, there is no assignment or recommendation
required and any programming described in paragraph (1) (see above) will constitute eligible
programming for earned time credits. The reason for this is simple: once an individual is a
minimum and even a low, for many, this will be the lowest risk assessment score they can
achieve. At this point, Productive Activities plays its role to “maintain a minimum or low risk of
recidivating” versus lowering the risk of recidivism should one be scored as medium or high risk
of recidivating.

Currently, as it pertains to Productive Activities, the FSA is not being implemented properly.
This is because the BOP has chosen to only grant certain programs approval as Productive
Activities. Furthermore, prisoners are very limited in their choice of programming and as to what
constitutes a Productive Activity. For example, the DOJ under the previous administration
refused to include religious services and work assignments as Productive Activities, even though
these are clearly activities that are productive in nature.

Reference is made to two recent Aabeas decisions in Goodman v. Ortiz'? and Hare v. Ortiz,"3
both decided in the District of New Jersey, which took an expansive but accurate view of the
programming for which First Step Act credit should be received. In Goodman, the petitioner
sought credit for a variety of salutary activities in which he participated while in prison,
including not only BOP-sponsored education and prison jobs but also religious study and prayer.
The court noted that “[a]gencies exercise discretion only in the interstices created by statutory

22020 WL 5015613 (D.N.J. Aug. 25, 2020)

132021 WL 391280 (D.N.J. Feb. 4, 2021)
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silence or ambiguity; they must always ‘give effect to the unambiguously expressed intent of
Congress,” and that the Congressional intent of the First Step Act includes the opportunity for
“every prisoner... to participate in and complete the fype and amount of evidence-based
recidivism reduction programs or productive activities they need” (emphasis added) — i.e., that
the scope of available programs should center on the prisoner’s needs, not the BOP’s. Needs may
be physical, educational, moral or spiritual, and the spectrum of human needs militates against
restricting credit-earning activities to a narrow list.

Indeed, we note that in Goodman, the BOP did not even dispute that Goodman should earn credit
for his religious activities, arguing only that such activities should not accrue credit until the end
of a three-year phase-in period. The BOP’s 180-degree turn on this subject is truly inexplicable,
all the more so in light of the Goodman court’s emphasis on the BOP’s broad remedial scope and
Congress’ intent that credit-accruing programs and activities should suit inmates” individual
needs.

In Hare, likewise, the petitioner sought credit for his work as a cook and his participation in 26
programs and activities. The court observed, as in Goodman, that “the FSA requires the BOP to
determine the type and amount of EBRR programming that is appropriate for each prisoner
based on their specific criminogenic needs,” and to reassess and reassign each individual
periodically. Again, the mandate for need-tailored programming is not best achieved by
restricting the qualifying activities to a narrow list or even restricting them to activities
administered by the BOP, which has limited resources and cannot meet all prisoners’ needs on its
own (and which, indeed, should best leave such things as spiritual development and care to the
religious professionals who know them best and can provide them while maintaining separation
of church and state).

We are aware of the need for the BOP to retain some control and discretion over what constitutes
EBRRP and Productive Activities. Incarcerated individuals have a strong motivation to leave
prison, and we are aware that other programs with similar incentives, such as RDAP, have been
vulnerable to fraud. But the solution to this is not to exclude genuine, and genuinely effective,
programming from eligibility for First Step Act credits, which would be contrary to both the
letter and spirit of this important law. Instead, the BOP should establish a central office to vet
programs and activities for which participants wish to obtain credit, and to approve for credit all
programs and activities that are bona fide and administered according to professional standards.

Recommendations 1-3:

All bona fide programming covered under § 3535 (3) that an individual participated in should be
counted towards his or her “earned time credits” accrual, regardless of whether the programming
is administered by the BOP. The BOP should maintain a central office to which incarcerated
individuals may submit for review any program in which they are participating, and only those
programs which are not bona fide and/or which are not administered according to professional
standards should be disapproved for credit. All requests for review submitted to the central office
should be approved or disapproved within a reasonable time not to exceed 60 days.
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2. For individuals at minimum or low risk of recidivism, any Productive Activities should be
counted without requiring prior assignment, as the law clearly states. Simply by participating,
individuals will eamn time credits.

Productive Activities should include religious services and BOP work assignments assigned to
incarcerated individuals.

V%)

ISSUE TWO: LENGTH REQUIREMENTS FOR SUCCESSFUL PARTICIPATION

§3632(d)(4) makes it abundantly clear that those incarcerated individuals who successfully
participate in evidence-based recidivism reduction programming or productive activities are
entitled to earn time credits as follows:

“(1) A prisoner shall earn 10 days of time credits for every 30 days of successful participation in
evidence-based recidivism reduction programming or productive activities.

(i1) A prisoner determined by the Bureau of Prisons to be at a minimum or low risk for
recidivating, who, over two consecutive assessments, has not increased their risk of recidivism,
shall eam an additional 5 days of time credits for every 30 days of successful participation in
evidence-based recidivism reduction programming or productive activities.”

The faw does not specifically define the term “day.” But the BOP defined the requirement in its
BOP Memo as requiring 240 hours of programming, which is equivalent to eight hours every day
for an entire month, or 30 full workdays of programming. That is not a reasonable way to
interpret the term “30 days of successful participation.” Rather, to define successful

participation, one need not look further than the many federal and state courts nationwide that
have mandated participation in many programs including drug and alcohol treatment, job
training, anger management, victim impact panels, sexual offender therapy, and other similar
endeavors. In these programs, a “day” is not eight hours — it is a single day’s session, however

long that session mayv be.

§3632 makes no mention of hours of participation, nor does it require that a program take up an
entire working day in order to count toward FSA credits; rather, the legislators chose “30 days of
successful participation” as the metric of compliance that yields time credits, indicating that
successful participation in a session of programming on any given day should count. The
following are examples of jurisdictions that have defined the terms “successful participation” in
various programs.

Maryland:

“What does the program consist of: A minimum of a year of parficipation, including regular and
frequent testing, treatment, frequent court attendance, Recovery Support meeting attendance,
obtaining employment and appropriate housing, and continued abstinence, leading to graduation
from the program.” !

4 hitps:/fwww.stmare smd.com/sao/substance-gbuse-recovery/
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New York:

“Commencement: Successful participants will complete Drug Court after finishing Phase III,
remaining drug and alcohol free for 12 continuous months, and finishing treatment (including
satistying outstanding financial obligations). In addition, he/she must have obtained meaningful
employment or be engaged in a course of study or training to achieve that goal. Prior to
commencement, all potential graduates will be required to fill out a graduation application and
attend a graduation review panel. Participants must also resolve all pending cases and pay all
outstanding fines, surcharges, and restitution prior to commencement. The presiding judge will
have final say regarding satisfaction of program requirements and participants' readiness to
graduate. The Drug Court Program consists of three phases, each lasting a minimum of 12-24
weeks.. "

Santa Clara County, California:

Drug Court: “In this program, new participants attend intensive orientation sessions to
familiarize themselves with program requirements during their first thirty days of participation
in the program. These “jump starts” may be very helpful in orienting the new participant to
program regulations.”

Participation is defined as: “participate in individual and group counseling, participate in drug
education, participate in educational or vocational counseling where appropriate, subscribe to
drug testing, and successfully complete any additional requirements that the court believes will
be helpful to the offender. [S]eek and/or maintain employment, attend school, dress
appropriately for court, submit to drug testing, meet regularly with a probation officer, and
satisfy any other requirements that the court believes would be beneficial.”

Residential Drug Abuse Treatment Program (RDAP):

RDAP provides intensive drug abuse treatment to incarcerated individuals who have been
diagnosed with a substance abuse disorder. This program has proven to be a great success.
Individuals in the residential program are housed together in a treatment unit that is set apart
from the general population. However, the total time in the program depends on the individual’s
progress in treatment. Importantly, there is no minimum of hours needed to be considered as
successful participation.

Bureau of Prisons — Federal Correctional Complex, Petersburg, Virginia:
“The Residential Drug Abuse Program (RDAP) is an evidenced-based residential treatment

program.. . RDAP participants are expected...to fully participate in all treatment activities in the
unit... To successfully complete the RDAP, inmates are required to participate in the

% hitp://ww2.ny courts. gov/courts/6jd/broome/binghamton/drug/reqs.shtml
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Community Transition Drug Abuse Treatment component of the program. .. Treatment is
provided for a minimum of nine months.”

It is clear from the above that participation does not mean 24 hours a day or even 8 hours a day,
nor does any court measure terms of participation by how many hours of each day are
programmed. Rather, so long as the individual is participating in accordance with the schedule
and within the requirements of that particular program, the participation counts. Therefore, 30
days of successful participation means an individual’s participation over a given 30-day time
period, including attending all scheduled meetings and participating in a meaningful way that
demonstrates positive growth.

In addition, requiring that an individual program for 8 hours per day for 30 days, totaling 240
hours per month, is not practical, is not reasonable, and even more to the point, is generally
unavailable. Even when an individual works in Unicor Prison Industries (a BOP program that
consumes the most hours per day), the maximum they can participate (aside from occasional
overtime) is 6.25 hours per day, and even that is only on weekdays (as most Unicor jobs are
closed on weekends and holidays) and providing that there are no scheduling conflicts or off-
nominal prison operations (lockdowns etc). This equates to only 125 hours per month,
significantly less than the memorandum’s 240-hour requirement.

The FSA goes a step further and Sec 103(3) mandates that an audit be conducted to ensure
“whether the Bureau of Prisons is offering the type, amount, and intensity of recidivism
reduction programs and productive activities for prisoners to earn the maximum amount of
time credits for which they are eligible.” The FSA makes it clear that every individual must be
afforded a meaningful opportunity to maximize the time credits accrual for which they are
eligible. The interpretation set forth in the BOP Memo, on the contrary, makes it impossible to
ever maximize time credits for individuals by placing hourly thresholds that are totally out of
reach.

Recommendation 4:

Revise the guidance to clarify that in order to earn credit for successful participation in a
specified program, an individual must maintain acceptable attendance and meaningful
participation in full compliance with required meetings and activities, and that one day of
participation in a program consists of successful participation in one day’s session however long
that may be. The policy that a day is defined as 8 hours of participation should be rescinded.

ISSUE THREE: COMPLETION vs. SUCCESSFUL PARTICIPATION
The key word used by the FSA is not “completion,” rather than “successful participation,” which
clearly illustrates the legislative intent. As set forth in full above, §3632(d)(4) makes it very clear

that participation and not completion was the benchmark of choice to earn time credits.

A core reason behind choosing “participation” as opposed to “completion” is that there are many
instances in which completion is not possible. For example, how would the BOP go about

10
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gauging an individual who successfully completed a religious prayer as a program? Religion is a
lifelong journey, and an individual’s ongoing and regular successful participation, healthy
practice, and pursuit are strongly encouraged and celebrated by chaplains and religious leaders
alike. Participation makes sense here in this instance. In addition, what if an individual has
earned enough time credits to be transferred to prerelease custody, but is still in the middle of a
program? In this instance, the individual would be transferred to prerelease custody to complete
the programming outside of the confines of the prison walls, which the FSA strongly supports.

In Goodman v. Ortiz, discussed above, Mr. Goodman’s affidavit stating that he prayed and
studied daily went unchallenged by the BOP, and the habeas petition was granted in its entirety
by Judge Bumb of the U.S. District Court of the District of New Jersey. There was no mention of
program completion; rather, successful participation. And the Hare court went still further and
found that the statute required credit for programs completed after the effective date of the First
Step Act —i.e., December 21, 2018 — even if those programs were assigned before that date or if
the individual began participating before that date. We submit that the Hare court’s holding is
consistent with both the fetter and spirit of the statute, in that it provides maximal recognition to
incarcerated individuals’ efforts to rehabilitate and improve themselves according to their
individual needs.

Recommendation 5:

Eamed time credits should be accrued upon successful participation, as the FSA states, and
participation should not be interpreted to require program completion. Whether an individual’s
participation in any given program or activity is “successful” shall be determined based on
evaluations by the director and/or supervisor of the program, and may be evaluated periodically,
for instance once a week or once a month.

ISSUE FOUR: DATE WHEN INDIVIDUALS MAY START EARNING TIME CREDITS

With regard to when an individual can start earning time credits, the FSA makes a clear
distinction between EBRRP and Productive Activities.

Evidence-Based Recidivism Reduction Programming:

The FSA states in §3632(d)(4)(B) “A prisoner may not earn time credits under this paragraph for
an evidence-based recidivism reduction program that the prisoner successfully completed- (i)
prior to the date of enactment of this subchapter.” The “date of enactment of this subchapter” has
been confirmed in case law as December 21, 2018,

Productive Activities:
Please note that §3632(d)(4)(B) only excludes time credits earned prior to the enactment of this
Subchapter for evidence-based recidivism reduction programming. There is no similar provision

with regard to participation in Productive Activities. This deliberate and unambiguous distinction
means all inmate participation in Productive Activities from the inception of incarceration is

11
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eligible. In clear terms, this places no restrictions on the look-back period an individual can
apply all Productive Activities in which they successfully participated from the beginning of
incarceration.

Recommendations 6-7:

All Evidence Based Recidivism Reduction Programming in which an individual participated
from December 21, 2018 forward should count towards earned time credits. Individuals are
being told that the BOP has not yet started to phase in the FSA.

All Prodnctive Activities in which an individual participated from inception of incarceration,
regardless of the date (even prior to December 21, 2018), should count towards earned time
credits. This is because the FSA makes no mention of a retroactive look-back limitation
regarding Productive Activities. At the very least, Productive Activity participation should count
from December 21, 2018,

ISSUE FIVE: PHONE CREDITS

As it currently stands, every incarcerated individual under BOP is provided a limit of 300
minutes a month of phone time.'® During certain times, such as before holidays, or during this
COVID-19 pandemic,'” the limit of phone time may be increased. FSA gives “up to 510 minutes
per month” as an incentive for successful participation in the recidivism reduction programs.
Specifically, the law states:

“EVIDENCE-BASED RECIDIVISM REDUCTION PROGRAM INCENTIVES AND
PRODUCTIVE ACTIVITIES REWARDS.—The System shall provide incentives and rewards
for prisoners to participate in and complete evidence-based recidivism reduction programs as
follows:

(1) PHONE AND VISITATION PRIVILEGES.—A prisoner who is successfully participating in
an evidence-based recidivism reduction program shall receive—

(A) phone privileges, or, if available, video conferencing privileges, for up to 30 minutes per
day, and up to 510 minutes per month”.

It is clear from the law that the “up to 510 minutes per month” reward should be in addition to
the regular minutes individuals already receive, whether the regular minutes are 300 minutes,

Jloig justice. gov/sites/default/files/archive/special/9908/callsp4 htm -- see footnote 22 -- this rule of
300 minutes has been in place since 1997.

17 “During modified operations in response to COVID-19, the BOP suspended social visitation, however,
inmates were afforded 500 (vs. 300) telephone minutes per month at no charge to help compensate for the
suspension of social visits,” hitps://www bop.gov/coronavirus/covid19_status.isp

12
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500 minutes, or any other amount of time. '* Otherwise it would not be much of an incentive.
Indeed, therefore it is called a “reward”. In fact, the law clearly terms this addition of 510
minutes as “incentives and rewards” so as to encourage “prisoners to participate” in
programming.

Moreover, additional telephone time is a valuable aid to rehabilitation in of itself, given that it
enables the individual to have more contact with supportive friends and family members and to
exercise parenting responsibilities, (especially since in-person visitation is still restricted due to
pandemic conditions). This goal toward rehabilitation was surely the underlining intent of
Congress in adding this provision in the FSA as an incentive for participation in recidivism
reduction programming.

Recommendation 8:

This DOJ should create a policy in implementing the FSA that the (up to 510) extra minutes
earned by individuals who successfully participate in EBRRP or Productive Activities should be
in addition to the regular phone time provided to all incarcerated individuals each month, in line
with the letter and spirit of the FSA.

RECOMMENDATION SIX: RELATION TO OTHER INCENTIVE PROGRAMS
The FSA states under “(6) RELATION TO OTHER INCENTIVE PROGRAMS”:

“The incentives described in this subsection shall be in addition to any other rewards or
incentives for which a prisoner may be eligible.” (emphasis added)

Additionally, in Section 602 of the FSA, it states:

“The Bureau of Prisons shall, to the extent practicable, place prisoners with lower risk levels and
lower needs on home confinement for the maximum amount of time permitted under this
paragraph.”

With Section 602, a “shall” rule, the intent of Congress is clear: to mandate BOP to give the full
amount of home confinement available to lower-risk individuals, i.e., 6 months or 10% of the
sentence. Prior to the FSA, BOP would periodically give incarcerated individuals Jess than the
maximum home confinement for which they qualified by law. In Section 602, Congress sought
to end this practice. The full amount of home confinement is now a mandated reward and
incentive for which lower-risk prisoners are eligible.

18 Also, piven that it is 2021, isn’t it about time incarcerated individuals be provided cell phones to speak &
close family and triends? Technology now permits cell phone usage to be fully monitored and enables cals to be
restricted to an approved list of contacts, just as would be the case on the facility phones, and permitting cell phones
would reduce the incidence of conflicts over facility phone time. Sce Hannah Riley, Just Let People Have
Celiphones in Prison, Slate, February 15, 2021, htips://slate.com/news-and-politics/2021/02/celiphones-in-
prisons.html.
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Mr. Chairman and Members of the Committee, thank you for the opportunity to submit this
statement. My name is Homer Venters. I’'m a physician and epidemiologist who has spent the
past year performing inspections of jails, prisons and immigration detention facilities across the
county to assess the adequacy of COVID-19 responses. I also serve as a member of the Biden-
Harris COVID-19 Health Equity Task Force and have spent my entire career providing and
improving health care in places of detention. T have previously served as the Medical Director
and Chief Medical Officer of the NYC Correctional Health Services, one of the few jail or prison
health services in the United States that is an independent health authority and not part of the
correctional department. During my career, I have led teams that created alternatives to solitary
confinement for people with serious mental illness, innovations that increased safety and health
for detained patients and staff alike.! I have also devoted significant portions of my career to
creating mechanisms and tools to monitor and improve correctional health quality. At the core of
this work is the basic assumption that incarcerated people have a right to ethical, evidence-based
care and that a correctional health services must be subject to oversight and transparency, just as
with community health systems. My recent COVID-19 related work has included conducting
court-ordered inspections of the health services provided to people held by the Federal Bureau of
Prisons (BOP) in New York, Maryland, Pennsylvania and California. Facilities that I have
physically inspected in the past year for their COVID-19 response include;

MDC Brooklyn {BOP}, NY

MCC Manhattan (BOP), NY

FCl Danbury {BOP}, CT

Cook County laif, IL

Broome County fail, NY

Sullivan County Jail, NY

Shelby County fail, TN

Farmville Detention Center {ICE}, VA
Lompoc Prison {(BOP}, CA

Southern Mississippi Correctional Facility, MS
Central Mississippi Correctional Facitity, MS
FDC Philadelphia {BOP}, PA

Osborn Correctional Institution, CT
Robinson Correctional Institution, CT

* From Punishment to Treatment: The "Clinical Alternative to Punitive Segregation” {CAPS) Program in New York
City fails. https://pubmed.ncbi.nim.nih.gov/26848667/
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statements 1 encountered about nobody having COVID-19 symptoms in a facility reflect a lack
of looking, not a lack of illness. While some facilities implemented proactive screening for
COVID-19, these approaches were mostly limited to housing areas where there was already a
concern and also failed to ask people about their symptoms, simply relying on temperature
checks, which can be unreliable. The result of the baseline deficiencies in sick call within BOP
facilities was that people reporting illness were not seen in a timely manner, and that without a
system to track where symptoms of COVID-19 were being reported via sick call, many facilities
were missing a basic epidemiologic tool, symptom surveillance.

Chronic care is another area where pre-existing weakness in the BOP health services worsened
the morbidity and mortality of COVID-19. People with chronic health problems have long
reported delays in their scheduled care for asthma, diabetes, hypertension and other common
health problems in BOP facilities. Unlike community health systems, the approach to chronic
care in BOP facilities appears to focus on the process of scheduling and resolving individual
encounters, a largely administrative task. Individual medical directors are likely aware of some
of the sickest patients, but in the facilities I have inspected, there was not a practice of classifying
the chronic care patients based on level of disease control. For example, if 40% of the people in a
prison were in the chronic care service, nobody would be able to report what percentage of them
were poorly controlled for their specific disease. For example, a common scenario I encountered
was to hear that a person needed two asthma inhalers, one for emergencies and one for daily
control, but that they had only been given a single ‘rescue’ inhaler. As a result, they used their
‘rescue’ inhaler daily and were rarely, if ever, assessed for their level of asthma control. The
clinical approach I encountered over and over again was that individual physicians would have
the responsibility to address these issues based on BOP policies, but without any tracking of how
well this was occurring. One of the clear lessons of COVID-19 is that we need to think of the
subset of people with poorly treated chronic health problems as having higher risk of serious
illness or death, and we cannot address their level of disease control if we do not think of them as
a cohort so we can measure and intervene.

A third area of health concern that pre-dates COVID-19 inside the BOP system is access to
behavioral health care. I utilize the term behavioral health to include mental health as well as
treatment for substance use. While this represents a broad range of issues, 1 will point out just
two concerns; solitary confinement of patients with serious mental illness and access to
medications for substance use disorders. While the topic of solitary confinement has received
significant attention within and concerning the BOP, the use of isolation or solitary confinement
among people with serious mental iliness has not been well addressed and remains a significant
problem. When the Inspector General of the DOJ addressed this issue in 2017, they found that
the BOP lacked the same standards present in many state prisons systems to protect people with
mental illness from extended solitary confinement. They also found that since the
implementation of the new BOP mental health policy in 2014, the number of people receiving
mental health services has decreased by 30%. This stands in stark contrast to almost every other
carceral system I am aware of, where this share of the incarcerated population has been
increasing dramatically. In their report, the DOJ IG detailed an example of this probiem;
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“This treatment trend was particularly pronounced among SMU inmates at USP Lewisburg,
which confined over 1,100 SMU inmates as of June 2016. Based on our sample of SMU inmates,
we found that, prior to the new policy, the number of inmates (16) whose mental health care
level was increased equaled the number of inmates (16) whose care level was decreased. In
contrast, after the new policy was adopted, all 27 inmates whose care level changed had a
decrease and therefore ostensibly required less treatment. By May 2015, only about 2.5 percent
of SMU inmates at USP Lewisburg were categorized as requiring regular treatment, compared to
about 11 percent of ADX inmates and 7 percent of SHU inmates nationwide, which we believe
raises treatment concerns for inmates in USP Lewisburg’s SMU.”* One feature of this problem
that is largely unaddressed, is the manner by which people who are suicidal or who engage in
self-harm may be placed into solitary confinement that is labelled ‘mental health watch’ or some
other given another pseudo-health name. This practice has been identified by the USDOJ as
violating constitutional rights of incarcerated people but is often the standard approach in prison
settings and has not yet been reviewed comprehensively within the BOP since the DOJ findings
letter regarding MA DOC?

The second area of behavioral health deficiencies that pre-date COVID-19 is an almost total lack
of access to methadone and suboxone in BOP facilities. Substance use disorder is one of the
most common health issues among people in BOP custody and the faifure to treat substance use
disorders increases in-prison mortality and drives illicit markets. In addition, overdose death after
release from prison is a major cause of the increase in post-release death and these medications
can and have been safely utilized in carceral settings for decades ® Despite public statements
acknowledging the need to expand access to these lifesaving medications, a recent GAO report
identified that almost none of the people who would qualify to them have received have. In
addition, the GAO documented that BOP lacks many of the programmatic and structural
infrastructure to meet their stated goals.” While the BOP has expanded the number of facilities
designated to prescribe these medications, they have not reported on the most critical data point,
what percentage of people who are clinically eligible for receiving them are being offered or are
engaged in treatment?®

These two issues (solitary confinement for people with mental illness, and access to methadone
and suboxone) are closely tied to management of COVID-19. Many facilities suspended group
therapy and other mental health out of cell treatment options because of COVID-19 concerns, so
people with mental health issues who were also locked behind a cell door have experienced the
trauma of COVID-19 absent the minimal care their were receiving before the pandemic. In
similar fashion, many facilities suspended or slowed their rollout of medications for substance

4 https://oig.justice.gov/reports/2017/e1705.pdf

S https://www.justice.gov/opa/pr/justice-department-alleges-conditions-massachusetts-department-corrections-
violate

5 https://store.samhsa.gov/sites/default/files/d7/priv/pep19-matusecjs.pdf

7 https://www.gao.gov/products/gac-20-
423#:~:text=In%20fiscal%20year%202019%2 C%20it, naitrexone%2 C%20buprenorphine%2C%20and%20methadone
8 https://www.bop.gov/inmates/custody_and_care/docs/rdap_locations_20201001.pdf
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In order for the BOP to improve its overall health services, and prepare for the next infectious
disease outbreak, I believe the following recommendations are essential;

1. Anindependent assessment of COVID-19 related deaths among people in BOP and
Marshalls custody should occur, with focus on a. whether each person received the
standard of care and b. whether delays/denials of care or other environmental issues
contributed to their death.

2. All facilities within BOP should standardize their sick call systems and staffing to ensure
that sick call requests are retained and that requests result in timely care.

3. The BOP should consider partnering with the CDC to create a population health plan
that;

a. Identifies and tracks chronic disease morbidity mortality and level of control.

b. Creates an injury surveillance and prevention program, including traumatic brain
injury, that both tracks the rates of various injuries and also works to implement
injury reduction programs and their effectiveness

c. Implements a plan for suicide prevention and substance use treatment that is
based on evidence from the CDC and SAMHSA and includes a roadmap and
regular reporting on the resources required to fully implement access to
methadone and suboxone and minimize the use of isolation.

d. Identifies racial, gender and other disparities in how care is provided or accessed.

Conclusion

The BOP faces an important choice in how they respond to COVID-19 and work to improve
their health services. In community health settings, we do not allow a hospital or clinic to be the
arbiter of how well they are doing. Instead, we rely on external agencies and authorities with
health expertise for this critical work, whether through the state or federal oversight. Currently,
the BOP is left to make its own assessments about the quality and scope of its health care, and
only sporadic investigations by the Inspector General of the Department of Justice provide any
alternative viewpoints. This is wholly insufficient and leaves incarcerated people at a systematic
disadvantage because the organizations and structures that measure and promote health for the
rest of the nation are excluded from the care they receive. The BOP has an opportunity to start
addressing this unequal system of care, and it must start with an honest assessment of COVID-19
deaths and partnership with the CDC and other true health organizations.
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