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IMPLEMENTATION AND ENFORCEMENT OF
THE UNITED STATES-MEXICO-CANADA
AGREEMENT: ONE YEAR AFTER
ENTRY INTO FORCE

TUESDAY, JULY 27, 2021

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 9:41 a.m., via
Webex, in Room SD-215, Dirksen Senate Office Building, Hon. Ron
Wyden (chairman of the committee) presiding.

Present: Senators Stabenow, Cantwell, Menendez, Carper,
Brown, Bennet, Casey, Whitehouse, Hassan, Cortez Masto, War-
ren, Crapo, Grassley, Cornyn, Thune, Toomey, Cassidy, Young, and
Sasse.

Also present: Democratic staff: Sally Laing, Senior International
Trade Counsel; and Joshua Sheinkman, Staff Director. Republican
staff: John O’Hara, Trade Policy Director and Counsel; Mayur
Patel, Chief International Trade Counsel; Gregg Richard, Staff Di-
rector; and Jeffrey Wrase, Deputy Staff Director and Chief Econo-
mist.

The CHAIRMAN. The Senate Committee on Finance will come to
order, and we have obviously had horrible news in the last 24
hours. A member of the Finance family has passed.

You just could not find a more decent and caring person on earth
than Mike Enzi. And he had policy ideas; he always talked about
the 80-percent rule getting everybody together. Early this morning,
I was looking at a text he sent me earlier this year, inviting the
Wyden family to Wyoming and all the great places that we would

0.

This is going to be a very, very hard day. I am going to let col-
leagues speak, and I know the Senator from Idaho would like to
speak. He and I were both so fond of Mike. And then I will recog-
nize colleagues and go to our hearing when colleagues have had a
chance to talk about Mike and their stories.

I was just reminded, the Enzis always brought Christmas cookies
for the staff, and we all enjoyed them. We just so appreciated them.
So, at the end of colleagues’ remarks, we will have a moment of si-
lence.

Senator Crapo?

Senator CRAPO. Well, thank you, Mr. Chairman. I also do want
to say a few words about the passing of our good friend Mike Enzi.

o))
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He was a long-time valued member of this committee, as you know,
and all of us have our own personal stories with regard to him. I
know we have all been praying for him in the last couple of days
since his accident.

You know, I got to—actually, just to show the character of Mike
Enzi, I got an email from him a couple of weeks ago, telling me
that he was praying for us because of the very difficult issues that
we are working on right now. What a thoughtful thing for Mike,
from Wyoming, to share those words.

For over 2 decades, Senator Enzi passionately served the people
of Wyoming as a thoughtful conservative leader. He brought his ex-
perience as an accountant and small businessman to Washington,
to tirelessly fight for the Federal Government’s broken budget proc-
ess, and he never wavered in those efforts.

We had a shared philosophy when it comes to compromise, which
is to focus on the things you can agree on and worry about the rest
later. And I valued Mike’s judgment and friendship, and I will close
with this. He said that he tried to live by his mother’s advice: “Do
what is right, do your best, treat others as they want to be treat-
ed.” And he certainly did that. We will miss him.

The CHAIRMAN. Thank you, friend.

Senator Stabenow?

Senator STABENOW. Thank you, Mr. Chairman, Ranking Mem-
ber. In walking in this morning, I looked up. We have a large pic-
ture of the Finance Committee members from last session, and in
the front row is Mike Enzi. A big smile—and I have worked, I
worked with Mike for 20 years since coming to the Senate, both on
the Finance Committee and also on the Budget Committee.

I loved his sense of humor, and I loved his fairness. I will never
forget a couple of years ago when he was working to make major
changes in the budget resolution process and he called me, know-
ing actually he was going to be showing me something that he
knew I did not agree with.

But he called me anyway. He called me—it was in August. He
called me, he walked through everything and listened to my con-
cerns and was very respectful, and he said, “I look forward to work-
ing with you when we get back into session in September.”

So, he was a gentleman. He loved the Senate. He was somebody
who cared deeply about being fair to everyone, and I am just so
deeply saddened and sending a lot of prayers for his family.

The CHAIRMAN. Senator Cornyn?

Senator CORNYN. Well, thank you, Mr. Chairman. I too have
many memories of serving with Mike Enzi, and it is not possible
to think—I cannot think of a nicer human being whom I served
with in the Senate.

When I first got here, he worked on the HELP Committee with
Teddy Kennedy, and Mike was one of the most conservative mem-
bers of the Senate, as you know. But he and Senator Kennedy were
enormously productive on the HELP Committee as chairman and
ranking member. They switched that out from time to time, and I
asked Mike about it.

He said, “Well, it seems it is the 80-20 rule.” He said you can
agree on the 80 percent you can agree on; you leave the 20 percent
you cannot for another day and another fight. It seemed so obvious,
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but that was his attitude, and that was one reason why he was so
productive.

There are a lot of other things I could say, and I will not. I am
going to talk about Mike a little bit on the floor. But the other
thing I remember about Mike is just his attitude was always so
positive. He was a little bit of an introvert, as we all know, and
he blamed that on his being an accountant.

He said, “An extroverted accountant, I think, is somebody who
does not look you in the eye but stares at his shoes,” or something
along that line. I will get that right.

But he talked about having an attitude of gratitude, and how im-
portant attitude is in framing the way we live our lives and how
we think about the world we live in. So I will, we will all say our
prayers for Diana and the family as we remember a great human
being and a great Senator.

The CHAIRMAN. Senator Cantwell?

Senator CANTWELL. I too want to make some comments about
our colleague and his amiable attitude towards working together on
legislation, and his representation of Wyoming. I worked with him
on several health-care issues, several tax policy issues, several
workforce issues.

At one point in time he said to me, “You know, I actually wrote
software code.” I thought, “You know, you are the original high-
tech guy here in the Senate.” It was that part of him that we all
loved, because he looked at policy issues kind of straight up from
how he looked at them. He did not add an over-layer of politics on
top of it.

If he could be with you, he told you, and if he could not, he told
you, and he told you why. But I loved the way Mike Enzi got
around in his State. We talked about this, and he said, “I just call
somebody in a county and I tell them I am coming, and then they
tell all the people to come over and bring the food. We have a pot-
luck, and we just sit here and talk about the issues.”

I thought, “What a great way to really communicate to your con-
stituents.” I think that is what Mike boiled it down to: just the sim-
plicity of the process.

I worry sometimes that the art of this is being lost, that just that
basic communication with our friends and neighbors and people
that we love is getting all stripped away and sanitized down to an
Internet meme or something, when in reality, the face-to-face con-
tact is really very important.

And I will just add this last point. We had a major breakthrough
on STELAR legislation, which is all about how we reach our rural
neighbors and communication, and the fact that Mike Enzi and
several of his colleagues were adamant about not moving forward
until we fixed it really gave us the impetus to fix that last year.
So I am really, really thankful for him.

My heart goes out to his family and the people who worked with
him so closely. This is not what we wanted for a colleague who
went into retirement to enjoy a little down time. This is not, but
our prayers are with all of them, and thank you for giving us all
this time to remember somebody who contributed so much—in a
very quiet way—but was a very, very big contributor to this com-
mittee. Thank you, Mr. Chairman.
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The CHAIRMAN. Senator Cassidy?

Senator CAsSIDY. You know, Mike loved to serve. He loved to
serve, and of course you know how he served our country. But I
once had a conversation with him. He had gone to Africa, and he
had seen how AIDS was devastating Africa.

Not an issue you would expect a fellow from Wyoming to be in-
terested in, but he saw the death. He recognized, frankly, this is
an opportunity for the U.S. to do something really good, and that
there would the chance to extend U.S. influence. But his primary
motivation was people dying of AIDS.

He worked with George W. Bush for the PEPFAR program, and
of course, in typical fashion, did it in a financially responsible way,
saved millions of lives, turned the corner for the continent of Afri-
ca, and it is one of the things that may not be mentioned in his
obituary, but is one of the things that he was most proud of.

And two more things that just come to mind of a fellow who was
all about service. He was supposed to be HELP chair last year. He
actually had the seniority over Lamar Alexander. But he thought
Lamar was so capable, and he just thought Lamar should be chair
even though he, Mike Enzi, would have been, by years. I keep on
hoping that my two senior members feel that about me on Finance.
[Laughter.]

And then lastly, I said, “Mike, why are you leaving, man, be-
cause you still have a lot to offer?” He said, “You know, I can do
it next year. I am not sure I can do it for 6. It is important to have
somebody here who can do it for 6.” I just join you all in our pray-
ers for Diana and our great memories of Mike.

The CHAIRMAN. Thank you, Senator Cassidy. This is going to be
a very hard day.

Senator Hassan?

Senator HASSAN. Yes, it sure is, because my heart is heavy this
morning, as all of ours are. I got to know Mike a little bit, first in
our kind of get-to-know-you conversation just after I got here, and
I was just remarking to Catherine that our staff actually had to
break us up after an hour. You know, they were like, “You do not
have time to sit here and just keep talking.”

But we did, and we discovered a number of things in common.
My grandfather was a shoe salesman and Mike had owned a shoe
store, and we talked about the shoe business. But we also had a
couple of other things in common, one of which was having children
who had very difficult starts in life: his daughter, my son.

There was never really a time when Mike did not see me where
he did not ask after Ben, after the family, after how we were man-
aging, having shared the experience of welcoming a child into the
world in really harrowing circumstances. Mike never forgot how
fragile things can be, but how great the possibilities of inclusion
are.

He was just always kind of giving me an “atta girl” when things
were going rough at home with Ben. And a couple of other things.
One is that Mike also is—was the prayer breakfast pinch hitter.
When somebody could not speak at prayer breakfast at the elev-
enth hour, Mike had always told the organizers, “You can call on
me,” because he always had something to share about attitude.
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More than anything, prayer and faith are about attitude, I think,
from Mike Enzi’s point of view, and he really spoke about that
beautifully and movingly and gave us kind of “how-tos” on days
when things might be rough.

He was just on Zoom at a prayer breakfast last week, and we
were all just reveling in the fact that one of the gifts of Zoom was
that we could still see our retired colleagues and they could join us.
He was one of the kindest people I know. He and I were trying to
get this bill through to change the composition of our coins so we
could save about $10 million, so I will just leave that out there.

I think Mike would want us to keep pushing on that, because it
was a very practical, common-sense thing that we could all agree
on and get done. And my thoughts too go to Diana and the family.
They were such a part of Mike’s service, and he never failed to
mention them either.

So my thanks go to them, and my heart goes out to them.

The CHAIRMAN. Thanks.

My colleague, Senator Cortez Masto.

Senator CORTEZ MASTO. Thank you. Similarly—as you can see,
there is a common theme here about who Mike really was, his val-
ues, his principles, his priorities for his family, his love of his fam-
ily, but also his love of this process. I do not think any of us have
a different story. I do not care how long you had worked with him
or how new you were to the Senate.

To me, that says a lot about Mike, because when I first got here,
he treated me with respect. I think one of my second opportunities
to really get to know him—we traveled back to my home State, to
Las Vegas, to Nellis Air Force Base. It was a codel. John, you were
with us, and I think I was the only Democrat on the codel at the
time.

I have to tell you, he was just so gracious and, as western Sen-
ators, we really had the opportunity to sit and talk to one another,
get to know one another, and just really understood his commit-
ment, most everything that you all have said.

And then after we got back, I was able to work with him on legis-
lation and really figure out how we could move the ball forward on
some of the issues that were important for this country and the
public. So I echo everything that everyone has said.

My heart goes out to his family. He will be missed. I, as someone
who lost my father early in retirement, I think we were all hoping
he would enjoy his retirement with his family and get the time fi-
nally to do just that.

So I am thinking of him. Like Maggie, my heart is sad today, and
I will not forget my opportunity just to get to know him in the
short time that I was able to work with him here in the Senate.

The CHAIRMAN. This is going to be a day of swapping Mike Enzi
stories, whether it is shoe stores or the love of beef; the list is going
to go on and on. I like to think his graciousness and thoughtfulness
are going to continue to be expressed in this room in the days
ahead.

Let us have a moment of silence, and then we will go on. A mo-
ment of silence for our special friend Mike Enzi.

[Moment of silence.]
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OPENING STATEMENT OF HON. RON WYDEN, A U.S. SENATOR
FROM OREGON, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. Thank you all very much, and the business of
this morning is the U.S.-Mexico-Canada trade agreement. And we
welcome our guests, and I wish they were here on a day that was
not so sad.

When a child turns one, you give them a birthday party. When
a trade agreement turns one, it seems appropriate to have an over-
sight hearing in the committee. So today we will discuss USMCA,
which of course is the lingo for the U.S.-Mexico-Canada Agreement.
The timeline is pretty clear. Three years ago, the Trump adminis-
tration agreed to a rewrite of the North American Free Trade
Agreement, and the feeling up here was that it was too weak on
key issues to pass.

The Democrats got down to work improving it, and as a result
of those efforts, the text of it was the strongest trade agreement
ever for worker rights, environmental protections, and particularly
for trade law enforcement.

The Congress passed it, and it was up to the Trump administra-
tion to carry it out early in 2020. Now you have to have strong
trade enforcement, because countries do not comply with trade
agreements by osmosis. They have to be held to their commit-
ments. They have to be held to their commitments.

And what is critical—and not much understood about all this—
is the time when you have the most leverage is before an agree-
ment goes into effect. So that is why Senator Grassley and I, on
a bipartisan basis, strongly urged the Trump administration not to
rush the process.

Unfortunately, the administration would not listen. It was the
middle of the year, and in effect they decided that a cake was
baked before it was ready to come out of the oven. Only a few
months were given to carry out the agreement, not anywhere near
enough time to protect workers and businesses by holding Canada
and Mexico to their commitments.

Now it is up to the Biden administration to clean up the messes
{,)hit Idam going to outline now, that the Trump administration left

ehind.

For example, Canada has unfairly blocked American dairy prod-
ucts for decades. Under USMCA, Canada agreed to give our dairy
products more access to the Canadian market. The Canadians then
undermined that commitment with new regulatory barriers before
USMCA went officially into effect last July. The Trump administra-
tion hardly lifted a finger to do anything about it. Now the Biden
administration will have to work to make sure that our dairy farm-
ers finally get the access that they were promised.

Another example: Mexico made commitments to improve the
rights and conditions for its workers. It is moving too slowly on the
implementation of those key reforms to labor laws. To enforce some
of those commitments, the Biden administration has had to hit
back, using what is called a rapid response mechanism.

Senator Brown deserves enormous credit for his leadership on
this. I was pleased to partner with him. It is an important tool, a
rapid response mechanism. But the previous administration should
have done more to push Mexico to raise the bar for labor rights



7

prior to last summer. That would have helped protect more Amer-
ican workers.

With the Trump administration coming up short and trade en-
forcement looking weak, it is no surprise that Canada and Mexico
issued new laws and regulations that were inconsistent with the
text of USMCA, even walking back some of the core commitments.

For example, Mexico is refusing to approve innovative American
ag products, including corn and soybeans, without any scientific
justification. It is also threatening to ban agricultural products that
have been previously approved. Ambassador Tai and the adminis-
tration are working hard now to knock down those barriers as soon
as possible.

Canada is joining a list of countries that are unfairly targeting
and discriminating against innovative American employers with
digital service taxes. Make no mistake about it. These unfair dig-
ital daggers are just knifing American firms and the prospects for
creating all of the high-scale, high-wage jobs that we want.

It is a big setback to our trade relationship with Canada. It goes
against the spirit of USMCA and the global minimum tax agree-
ment that is in the works. I hope—and I press this case to the Ca-
nadians—that they change course on the issue. Otherwise, the
United States will need to consider all options for our response.

So, we have a lot to talk about. I come from a State where one
out of four jobs revolves around international trade. Oregon has al-
ways been about just growing things, designing things, innovating
breakthroughs, adding value to them, and then shipping them to
Oregon lovers around the world.

In Oregon we talk about getting trade done right by protecting
workers and companies, creating high-wage jobs. We want to raise
the bar on issues like labor and environmental protection. We want
vigorous enforcement. It means not cutting corners the way the
previous administration did on USMCA. Fortunately, the Biden ad-
ministration is addressing all the outstanding issues so that
USMCA lives up to all its promise about the challenges ahead.

I want to thank our witness panel for joining the committee. I
look forward to question and answers. In the Pacific Northwest, we
always try to find common ground on trade policy. We will again.

[The prepared statement of Chairman Wyden appears in the ap-
pendix.]

The CHAIRMAN. Senator Crapo?

OPENING STATEMENT OF HON. MIKE CRAPO,
A U.S. SENATOR FROM IDAHO

Senator CRAPO. Thank you, Mr. Chairman, and I appreciate you
giving us an opportunity to remember Mike Enzi before beginning
the hearing.

But returning to work as Mike would have wanted, I also appre-
ciate our witnesses taking the time to discuss issues critically im-
portant to the work of this committee. I specifically welcome Allan
Huttema, chairman of the Northwest Dairy Association and Dari-
gold board of directors, who is joining us from Parma, ID. Thank
you all for taking the time to discuss these issues that are critical
to us. Today’s hearing marks the 1-year anniversary of the United
States-Mexico-Canada Agreement, or USMCA as we all describe it.
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Mexico and Canada are two of our most important trading part-
ners, and we cannot take these relationships for granted. To take
one example, the United States exported $1.4 billion and $731 mil-
lion worth of dairy products to Mexico and Canada, respectively, in
2018. But just a generation ago, nearly all of the dairy products
produced in the United States stayed in the United States. Today
the Idaho dairy industry, which represents 6 percent of the State’s
GDP, produces more than 15 times the production necessary for
our State’s needs. Opening markets have fed our neighbors and
created jobs at home.

However, our dairy industry faces a number of new barriers, in-
cluding attempts by trading partners to prevent our farmers from
using common cheese names by claiming that they are geographic
indications. The potato industry has also faced its share of chal-
lenges, with the Mexican Supreme Court only recently ruling that
potato growers can sell fresh potatoes into all of Mexico, consistent
with its obligations under the USMCA.

Now I have recently met with the President of Mexico and the
Ambassador from Mexico and the Minister in charge of the econ-
omy in Mexico, and they have all assured me that they are pro-
ceeding to implement that trade agreement and that Supreme
Court ruling, to get the potatoes, finally after years, into Mexico.
However, I will not consider the matter finished until Idaho’s farm-
ers are able to sell high-quality potatoes to every family in Mexico.

Likewise, when the North American Free Trade Agreement, or
NAFTA, was negotiated, we did not fully appreciate the potential
of digital trade, which my colleague Senator Wyden has referenced,
which now contributes over $2 trillion annually to our GDP. That
is why I support a number of USMCA innovations to help us meet
the challenges of the 21st-century economy and drive economic
prosperity in North America. These include Canada allocating new
tariff rate quotas for dairy products, Mexico agreeing to protect 33
common cheese names, a cutting-edge digital trade chapter, and
better protection for copyright.

This committee had a role in developing them, and it is appro-
priate to examine whether these innovations are delivering. That
cannot be said for the last-minute changes added through the
USMCA protocol amendment at the behest of the House Democrat
working group.

This committee had no opportunity to vet those changes or even
see the text of these changes before they were finalized. I am con-
cerned that some of our Democratic House colleagues now want to
push their changes that allegedly strengthen labor and environ-
mental standards, but almost certainly weaken our intellectual
property rights, into new agreements before we even have a com-
plete understanding of their full implications. I will not accept that.

That is why this hearing is so important. If we are going to
unlock the promise of the USMCA and also understand its short-
comings, we need to press for effective implementation and enforce-
ment. To date, the administration’s efforts on that front are fairly
disappointing, and I will highlight three examples.

First, the USMCA contains commitments that should facilitate
cooperation on agricultural biotechnology, including that decisions
regarding the approval of such technology be based on science. This
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technology not only increases farmer’s yields, but allows them to
grow crops more sustainably, including by using less pesticide and
reducing tillage. Unfortunately, Mexico has refused to approve any
biotechnology food or feed products since May of 2018. Despite the
clear economic and environmental benefits, the administration has
yet to take any enforcement action on this important issue.

Second, Mexico is proceeding with new discriminatory actions,
such as measures favoring its own state-owned electricity and pe-
troleum companies. Mexico previously prioritized dispatch on its
electrical grid on the basis of cost, which allowed private producers,
including wind and solar energy providers, to compete. Instead,
Mexico intends to give preference to its state-owned electricity com-
pany. The administration needs to be engaged now before barriers
like this are fully in place.

Finally, where the administration is taking enforcement actions,
it fails to do so transparently or in appropriate consultation with
Congress. I am referring to the use of the USMCA rapid response
labor mechanism. As I noted in our hearing on the President’s
trade agenda, I am committed to ensuring that our workers can
compete on a level playing field. That effort requires transparency.
Otherwise, how would Congress, the affected parties, and civil soci-
ety know if the mechanism is being used appropriately and effec-
tively? Accordingly, the USTR must explain what potential actions,
in its view, may or may not constitute a denial of rights. The USTR
has failed to do so with respect to its recent use of the mechanism
with respect to Tridonex’s Mexico facility.

This hearing is a good opportunity for the committee to examine
whether USMCA’s commitments are delivering on their promise.
This discussion will also help in developing a future trade agenda,
and I look forward to hearing what our knowledgeable witnesses
have to say in this effort.

Mr. Chairman, thank you again for organizing this hearing, and
again thank you to our witnesses for appearing today.

4 [The prepared statement of Senator Crapo appears in the appen-
ix.]

The CHAIRMAN. Thank you, Senator Crapo, and I think it is very
important that we work to find common ground on this issue so im-
portant to American workers and American businesses.

Let me give a brief introduction to our guests. Mr. Ben Davis of
Pittsburgh, PA is the director of international affairs for the United
Steelworkers. He also chairs the Independent Mexico Labor Expert
Board established by the Congress to monitor implementation of
the labor provisions of USMCA. He has decades of experience in
this field, and we appreciate him.

Mr. Allan Huttema of Parma, ID—a guest of Senator Crapo’s—
is a dairy farmer and owner of Almar Dairy, a member of the
Northwest Dairy Association since 2003. Mr. Huttema farmed in
Whatcom County, WA for several years before moving to his cur-
rent dairy farm in Idaho with his wife and four children. He too
has decades of experience in the field and is on the Northwest
Dairy Association Darigold board.

Dr. Michelle McMurry-Heath of Washington, DC is the president
and CEO of Biotechnology Innovation Organization, which rep-
resents 1,000 life sciences companies and organizations that are in-
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volved in research and development of health care, agricultural, in-
dustrial, and environmental biotechnology products. She is a med-
ical doctor, and members of this committee, both Democrats and
Republicans, have worked closely with her organization for many
years.

Finally, online today will be Ms. Beth Lowell of Washington, DC,
who serves as the deputy vice president for U.S. campaigns at
Oceana. Ms. Lowell oversees Oceana’s campaigns related to ocean
conservation, illegal fishing, seafood farms, and other issues. She
has 20 years-plus of working on these issues and joined Oceana in
2005.

So let us go now to hear from our witnesses. We will make your
prepared remarks a part of the record, and if you can take 5 min-
utes or so to summarize your views, that would be helpful.

We will begin with you, Mr. Davis.

STATEMENT OF BENJAMIN DAVIS, DIRECTOR OF INTERNA-
TIONAL AFFAIRS, UNITED STEELWORKERS, PITTSBURGH,
PA

Mr. DAvis. Chairman Wyden, Ranking Member Crapo, members
of the committee, thank you very much for the opportunity to tes-
tify on the implementation of the USMCA, and specifically labor
provisions which are so important to workers in the U.S., Canada,
and Mexico. I am Ben Davis, director of international affairs for
the United Steelworkers, and also Chair of the Independent Mexico
Labor Expert Board, an entity created by the USMCA imple-
menting bill passed by this committee and signed into law.

The USMCA passed Congress with a large bipartisan majority.
The Steelworkers, along with the AFL—CIO, supported the final
agreement after the Congress improved upon the text negotiated by
the prior administration. Most critical to our support was the em-
phasis on labor rights improvements in Mexican law, backed up by
the rapid response mechanism initially developed by you, Chair-
man Wyden, and Senator Brown. The focus of the labor law
changes was to disrupt the protection union system in Mexico,
under which most workers have no real voice in choosing their
union representatives, and often have no knowledge of the contract
that determines their wages and working conditions.

This system has maintained artificially low wages. For example,
at the GM Silao plant, the starting wage is $1.35 per hour. Work-
ers’ rights to democratic unions and collective bargaining have been
denied in Mexico for many years, and the jury is still out as to
whether Mexico’s new laws and the USMCA will make a difference.

Let me briefly summarize the key conclusions and recommenda-
tions of the Board’s report of July 7th, which is in the record. While
there has been some significant progress on USMCA implementa-
tion in some areas, the Board raised concerns about transparency,
the contract legitimation process, budget and staffing of Mexico’s
new labor institutions, and U.S. technical cooperation.

On transparency, almost 27 months after Mexico’s labor law re-
form was approved, most workers covered by union contracts still
do not have a copy of that contract or their union statutes, includ-
ing the workers at Tridonex in Matamoros which is, as has been
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mentioned, the subject of a rapid response mechanism case under
the USMCA.

The 2019 labor law requires employers and unions to give work-
ers copies of their contracts. But these provisions will not be fully
implemented for several years. Online access, which is already
available for contracts in some jurisdictions, should be accelerated
and should not require workers to submit individual requests.

On contract legitimation, the Board raised significant concerns
about the effectiveness of the contract legitimation process. As of
today, Mexico reports that 1,378 legitimation votes have been held,
covering 797,587 workers, which is about 18 percent of the esti-
mated unionized workforce. Government officials have stated that
they ultimately expect at least 80,000 contracts to be voted on. This
would require about 120 legitimation votes per day every day from
now until May 1st, 2023. That clearly exceeds the capacity of the
government institutions and may require them to rely on private
notaries hired by the incumbent unions. As we have seen in the
GM Silao case initiated by USTR, putting the incumbent union in
charge of the vote creates an inherent conflict of interest and po-
tentially disastrous consequences.

On budget and staffing, the Board raised concerns about staff
shortages at the Labor Secretariat and the Federal Conciliation
and Labor Registration Center, which have faced a huge challenge
of implementing the reforms under pandemic conditions. For exam-
ple, the Federal Center currently has only 29 staff responsible for
monitoring legitimation votes. Clearly, there is not enough money
to support timely and effective implementation of the reforms. The
Inter-American Development Bank gave Mexico an $800-billion un-
secured loan to support the labor reform, but it appears that none
of these funds have been used for this purpose.

Finally on U.S. technical assistance, the Board raised significant
concerns about the pace and focus of U.S. assistance to support
Mexico’s labor reforms. Of the $180 million appropriated by Con-
gress, only 50 million has been allocated and only 10 million of that
directly supports efforts by Mexican workers to establish demo-
cratic unions. Strangely, this initial allocation of USMCA funds ex-
cluded the auto and auto parts sector from labor capacity building.
The Board referenced the recommendation of Ways and Means
Democrats that IMLEB should spend at least $30 million annually
of USMCA appropriated funds on worker organizing and union ca-
pacity building. I personally believe this funding will be essential
to achieve our goals.

Without a fundamental shift from protection unions like the ones
at GM and Tridonex towards democratic labor organizations, no
amount of government oversight will result in a trade union move-
ment that can organize and bargain for higher wages for Mexican
workers to address the structural inequality in the USMCA region
that drives both migration and loss of good manufacturing jobs.

Thank you, and I will be happy to answer any questions.

[The prepared statement of Mr. Davis appears in the appendix.]

The CHAIRMAN. Thank you, Mr. Davis.

Mr. Huttema, welcome.
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STATEMENT OF ALLAN HUTTEMA, CHAIR, BOARD OF DIREC-
TORS, DARIGOLD AND NORTHWEST DAIRY ASSOCIATION,
PARMA, ID

Mr. HUTTEMA. Good morning and thank you, Chairman Wyden
and Ranking Member Crapo. It is truly an honor for a farmer from
Parma, ID to be here today, so thank you. I am Allan Huttema,
and I am here today to discuss the critical role of trade policy in
supporting U.S. dairy farmers. I started milking cows in Chil-
liwack, British Columbia in 1991. Twelve years later, I moved to
Everson, WA, where I started a 500-cow dairy. In 2010, along with
my wife Mary Jo and our two sons Christopher and Jeremy, we re-
located to Parma, ID, where we currently operate an 800-cow dairy
and farm 500 acres of corn and triticale for silage.

I also serve as the chairman of the board at Darigold and North-
west Dairymen’s Association, and I am also on the board of the Na-
tional Milk Producers Federation. The American dairy industry is
an economic force employing almost a million Americans. The in-
dustry contributes $64 billion in tax revenue, and almost ten times
that amount to the U.S. economy. Trade opportunities are an inte-
gral part of that story.

Despite last year’s difficulties, U.S. dairy upheld its reputation as
suppliers of a variety of high-quality dairy products to the world.
Around one in every six gallons of milk produced here was exported
to foreign markets to meet global demand. When on a level playing
field, American dairy products are highly sought after in inter-
national markets. Unfortunately, without sufficient market access
opportunities to provide us with tariff parity, or better, in key mar-
kets when compared to our trade competitors, American dairy
farmers are left feeling the effects.

Today I will discuss three primary trade topics of great impor-
tance to the American dairy industry. First, the importance of
USMCA as a catalyst to pursuing new market-opening trade agree-
ments. Second, the subsequent enforcement of existing agreements.
And last but certainly not least, the chronic misuse of non-trade
tariff barriers, specifically the European Union’s continued desire
to lay claim to geographical indications.

It has been a very long time since Congress passed a new trade
agreement aside from USMCA, for which we are very grateful. Our
industry needs new trade agreements with key export markets to
counter our competitors, namely the EU and New Zealand. As our
competition continues to ink new trade deals, the U.S. is increas-
ingly left in the dust. We are the only country in the G7 or G10
that has such an incredibly difficult time understanding that trade
is a good thing. We just need to work in a bipartisan manner and
drop the extreme positions that have not been conducive to new
market opportunities. We must focus on concluding comprehensive
agreements with the United Kingdom, Vietnam, and Japan, as well
as seeking new opportunities in China and Southeast Asia.

On USMCA, we look at the agreement as an important accom-
plishment. As we like to say on the farm, a deal is a deal, which
is why our industry appreciates the decision by the U.S. Trade
Representative Katherine Tai to initiate a dispute settlement pro-
ceeding with Canada over its government’s administration of the
dairy tariff rate quota system. We are grateful for this committee’s
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support and advocacy in securing that step. I am Canadian-born,
and I have worked in that system, so I know that the government
will do all they can to avoid fulfilling their dairy commitments.

The U.S. should not tolerate trading partners not living up to
their obligations, so we also must encourage this committee and
Ambassador Tai to keep a careful eye on milk protein isolate and
skim milk powder blend exports out of Canada. We are concerned
that they may be increasing production to circumvent milk protein
export caps, undermining the spirit of USMCA.

Our other USMCA partner, Mexico, warrants greater integration
and collaboration. A surge of newly devised Customs and regu-
latory requirements have been in the works or instituted, including
new documentation requirements for milk powder for U.S. exports
that differ from requirements for domestic Mexican companies. In
addition, several unwarranted regulatory barriers appear to have
a more political connotation than a scientific background.

Let me now turn to a topic that would be amusing if it were not
so serious: the EU’s non-stop campaign on attacking names like
parmesan, feta, and asiago through GI provisions. I urge Congress
to remind the Biden administration of the letter signed by 61 Sen-
ators supporting the protection of common food names as a formal
trade policy objective of all future trade agreements.

Again, Chairman Wyden and Ranking Member Crapo, thank you
so very much for the opportunity to testify to this committee on the
importance of global trade to all American dairy farm families, in-
cluding my own.

4 [The prepared statement of Mr. Huttema appears in the appen-
ix.]

The CHAIRMAN. Thank you, Mr. Huttema. We are glad you are
here.

Dr. Michelle McMurry-Heath.

STATEMENT OF MICHELLE McMURRY-HEATH, M.D., Ph.D.,
PRESIDENT AND CEO, BIOTECHNOLOGY INNOVATION ORGA-
NIZATION, WASHINGTON, DC

Dr. MCMURRY-HEATH. Chairman Wyden, Ranking Member
Crapo, members of the committee, my name is Dr. Michelle
McMurry-Heath, and I am the president and CEO of the Bio-
technology Innovation Organization. I am honored to testify before
you regarding the 1-year anniversary of USMCA’s entry into force,
and how the agreement has impacted the biotech sector, particu-
larly as it relates to agricultural biotechnology.

BIO represents over 1,000 members, and our central mission is
to advance public policy that supports the application of biology
and technology in energy, agriculture, manufacturing, and health.
Our members work every day to cure patients, protect our climate,
and nourish humanity.

As the U.S. biotechnology industry demonstrated with our re-
sponse to COVID-19, our Nation can lead the world in developing
technologies that will solve critical health and economic challenges.
American innovation in biosciences, coupled with government lead-
ership, can address growing crises such as climate change and mal-
nutrition. Executing thoughtful and creative trade strategies is
among the most effective means to strengthen the U.S. bioeconomy
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and enhance global science-based collaboration to effectively con-
front these and other public health, environmental, and nutritional
issues.

The enhanced provisions for agricultural biotechnology in
USMCA represented a significant improvement on NAFTA for the
industry. As a result, BIO applauded the inclusion of these provi-
sions. Unfortunately, what exists on paper is a far cry from reality.

The Government of Mexico’s treatment of agricultural bio-
technology clearly demonstrates how trade barriers still actively re-
strict the development of new biotechnologies. Mexico’s regulatory
authority, COFEPRIS, has not granted a single new agricultural
product application in more than 3 years, and its backlog of pend-
ing approvals has grown to 23. This bottleneck affects all of BIO’s
agricultural members, covering a wide range of commodities: ap-
ples, canola, corn, cotton, potatoes, and soybeans. Compounding
matters, on December 31st of last year, Mexico issued a decree an-
nouncing its intention to phase out the use of important agricul-
tural technologies, including biotech corn, from human consump-
tion by 2024.

There are numerous consequences to Mexico’s actions. For one,
they are impeding global research and development, and jeopard-
izing the potential for biotechnology to address the many chal-
lenges that I previously mentioned. Take climate change and nutri-
tion. According to the International Service for the Acquisition of
Agro-Biotech Applications, biotech crops reduced carbon dioxide
emissions by 27.1 billion kilograms in 2016. These crops also
helped to maintain yields in the face of drought, which has direct
bearing on food security and poverty alleviation.

Unfortunately, provisions in the USMCA intended to invigorate
investment and development of these technologies is now threat-
ened by the obstruction of one of the agreement’s key signatories.
BIO appreciates the U.S. Government for being a consistent cham-
pion for biotechnology, defending it against scientifically unjustified
regulatory practices. However, with little indication from Mexico
that it will adhere to USMCA’s commitments, BIO strongly urges
the administration to begin taking enforcement action against
Mexico’s unjust treatment of agricultural biotechnology. Without
enforcement, BIO and its members fear the Government of Mexico
will continue the status quo and possibly even broaden the scope
of its infringement to additional agricultural products.

In closing, United States global leadership in biotech innovation
is vital to the Nation’s security, climate policy, pandemic prepared-
ness, and international diplomacy. Yet our biotech sector is faced
with tremendous uncertainty. Companies are making decisions
today about whether to proceed with launch plans or delay, poten-
tially costing them billions of dollars in revenue and future invest-
ment. Similarly, U.S. farmers are facing increasing challenges re-
lated to climate change and sustainability. Doing so without
cutting-edge biotechnology tools at their disposal is like fighting
with one hand tied behind their back.

I submitted a more in-depth statement for the record on the need
for industry and government to work together to leverage American
strengths and remove barriers that restrict the development of the
global biotech ecosystem.
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Thank you, and I look forward to your questions.

[The prepared statement of Dr. McMurry-Heath appears in the
appendix.]

The CHAIRMAN. Thank you very much, Dr. McMurry-Heath.

So let us go now online to Ms. Beth Lowell.

STATEMENT OF BETH LOWELL, DEPUTY VICE PRESIDENT,
U.S. CAMPAIGNS, OCEANA, WASHINGTON, DC

Ms. LOWELL. Good morning and, first of all, my condolences on
the loss of your colleague and friend. My name is Beth Lowell, dep-
uty vice president for U.S. Campaigns at Oceana, an international
conservation organization dedicated to protecting the world’s
oceans.

After 1 year in force, Oceana has identified some ways to im-
prove the implementation of the USMCA, and we have some out-
standing questions. While the environmental chapter covers a wide
range of issues, my testimony is focused just on fisheries.

Seafood is a highly traded commodity, with domestic and inter-
national fisheries management; high prevalence of illegal, unre-
ported, and unregulated, or IUU fishing; opaque supply chains; and
links to forced labor and other human rights abuses. IUU fishing
undermines the legal seafood trade, destabilizes coastal States with
limited resources to enforce and protect their waters, and impacts
national security. The International Trade Commission estimated
the U.S. imported $2.4 billion worth of IUU seafood products in
2019 alone, and 25 percent of the imports from Mexico were prod-
ucts of IUU fishing.

IUU fishing, paired with fishery subsidies, puts U.S. fishermen
at a disadvantage, forcing them to compete with highly subsidized
fleets and those that fish outside the boundaries of the law. The
world’s top industrial fishing nations are providing subsidies that
make distant-water fishing more profitable, drive over-capacity,
and shift the risk of overfishing to the waters of other countries.
Some distant-water fleets subsidize as much as 20 to 40 percent of
the value of their catch. We were happy to see subsidies included
in the agreement, and the USMCA requires the parties to notify
each other of their fisheries subsidies within a year. This informa-
tion is now overdue.

The IUU fishing provisions include requirements to implement
stronger measures including Port State controls, improved moni-
toring control, and surveillance to deter IUU fishing. The USMCA
also helps promote transparency through better documentation of
vessels, and it requires each country to develop a publicly available
and easily accessible registry of flag vessels.

Earlier this month, Oceana in Mexico released a report reviewing
compliance with the USMCA. Our team in Mexico recommends
that the government require more documentation, transparency,
and traceability for seafood to comply with the terms of the
USMCA, but also to comply with the requirements under NOAA’s
Seafood Import Monitoring Program, or SIMP, and other trade re-
quirements on fisheries like the use of turtle excluder devices in
shrimp fishing nets.

Multiple Federal agencies under various authorities address
international fisheries, trade, IUU fishing, and forced labor. It is
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critical that these programs are coordinated, including sharing in-
formation and capacity. The USMCA is one of these tools. Oceana
wants to thank the committee for the inclusion of language to ad-
dress forced labor in seafood in the U.S. Innovation and Competi-
tion Act. This directed Customs and Border Protection to work with
NOAA’s SIMP program to inform implementation of the Tariff Act.
This is the type of government-coordinated approach that is needed
and can be achieved through leadership in the administration and
direction from Congress.

So, after 1 year, Oceana still has outstanding questions on how
the U.S., Mexico, and Canada are implementing the USMCA, spe-
cifically on fishery subsidies. It appears that the U.S. and Canada
have reported some of their subsidies information under the re-
quirements of the WTO’s Subsidies and Countervailing Measures
Agreement. But the USMCA requires additional reporting that it
does not look like any of the countries have complied with yet.

Second, the IUU provisions call for more transparency on fishing.
So, when and how is NOAA going to improve the transparency of
our vessel documentation, including providing that publicly avail-
able and easily accessible registry of vessels?

Third, NOAA was provided additional resources in the implemen-
tation legislation for USMCA for addressing IUU, including SIMP
implementation. Specifically, they received $8 million. NOAA needs
to report how that money is being spent, and if it is not spent yet,
what is the spending plan?

In a recent report by NOAA about SIMP implementation, the
agency discussed how the lack of resources is hamstringing the im-
plementation of the SIMP program. So this $8 million should allow
NOAA to prioritize expanding the program to all seafood, ensuring
that information collected can help identify shipments of the high
risk of IUU fishing, seafood fraud, forced labor, and other human
rights abuses.

Lastly, how does the U.S. plan to work with the other parties
when it identifies areas of non-compliance with the measures of the
USMCA? Illegally caught or produced products give bad actors an
advantage over those that follow the law. Trade agreements like
the USMCA and trade programs like SIMP help set the minimum
standards that seafood must meet to enter the legal seafood mar-
ket. The White House, Federal agencies, and Congress should work
together to ensure that all seafood is safe, legally caught, respon-
sibly sourced, and honestly labeled.

Thank you.

[The prepared statement of Ms. Lowell appears in the appendix.]

The CHAIRMAN. Great; thank you very much, Ms. Lowell.

So let us begin with you, Mr. Davis. From Day 1, it was impor-
tant that USMCA was a game changer in terms of trade law en-
forcement. American workers and American companies win when
they are not being undercut by trade cheats. So, to cut off the op-
portunities for the trade rip-off artists, Senator Brown and I came
together to create what has been called the Brown-Wyden rapid re-
sponse mechanism, a faster, tougher labor enforcement tool that is
directly responsive to American workers and American businesses,
and Mexican workers and Mexican businesses.
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So the rapid response mechanism, Mr. Davis, is pretty new. So
far the reviews are good, and my question to you to begin our dis-
cussion is—I think you are going to have a number of colleagues
ask about this—are there additional steps so as to be able to make
the rapid response mechanism even stronger, particularly to help
address facility-specific labor violations?

Mr. Davis. Thank you, Chairman Wyden. Rapid response is
something that we fought very hard for in the labor movement. It
is a very important mechanism, and we are very pleased that
USTR is putting this into effect in a pretty emphatic way initially.

We think it—and in the report, the Board pointed to some of the
difficulties that have occurred in the implementation, in the spe-
cific cases, by Mexico of its labor law reforms, and that is certainly
complicated a little bit. I am thinking particularly of the Silao case,
which is a complicated case.

So we need to have the mechanism. We need to be using the
mechanism regularly and effectively, but we also need to look be-
yond this to other aspects of USMCA and other aspects of the
Mexican labor law reform, which they are committed to imple-
menting.

So for example, in the General Motors case, we have a contract
legitimation vote, which is the focus, the focal point of the alleged
denial of rights, and that vote initially took place on April 20th.
There was documented fraud and ballot tampering by the incum-
bent union which was, as I pointed out previously, under the proce-
dure actually in charge of conducting the vote. The authorities in-
tervened, but they did not—they stopped the vote, but then they
allowed the incumbent union to rerun the vote, still in control of
the process. The incumbent union from the CTM said, “No, we are
not going to do that.” So now USTR has taken action, and there
is an agreement that that vote will finally take place on August
20th, but that is 4 months after the original vote took place.

Our experience from anti-union campaigns in the U.S. is that
you may start out with a good, strong group of workers who want
a union, but after they have been pressured and intimidated and
all the things that happen in these circumstances for 4 months,
there is often not a whole lot left.

So we are very pleased with the fact that USTR is going forward
with this, but there are definitely concerns about the capacity of
the Mexican institute.

The CHAIRMAN. We will want to follow up with you, Mr. Davis,
on that, because you have years of expertise, because we need to
know about the next steps, and I appreciate that.

Just because time is short, a question for you, Dr. McMurry-
Heath. We looked to USMCA—updated obligations, new enforce-
able chapters on labor, environment, digital trade—and it took a
long time to negotiate. But the administration seemed so eager
with respect to actually going during this election season. They
were so eager to close on the house, they did not wait for the in-
spections to be done.

So here we are. We are still talking about some basic implemen-
tation on a host of issues that relate to your members for example,
that relate to the digital sector—you know, hugely important areas.
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Could you tell us what kind of compliance and implementation
actions, in your view, should have been taken before the agreement
went into effect to make sure that our innovators, our workers, and
our businesses could get the bargain that was written in the text?
Your thoughts.

Dr. McMURRY-HEATH. Well, thank you, Chairman Wyden, for
the question, and you are absolutely right. Our innovators deserve
and need our protection under these trade agreements.

It would have been prudent—given the fact that we knew that
COFEPRIS, the Mexican regulator, had ceased new approvals back
in May of 2018—to insist upon their resumption before the trade
agreement went into effect. Given that that was not the case, it
now really behooves us to make sure that we double back and hold
them to their agreement.

We feel that this can best be done by the appointment of an Agri-
cultural Negotiator for USTR. This is critically important to do be-
cause it affects not just our relationship with Mexico, but it has the
potential to creep or seep into our other trade agreements and with
trading partners. So it is very important that we address it at this
stage.

The CHAIRMAN. Thank you. We will work closely with you. My
time has expired. What is so important about this area is, having
worked with you all for years, you are on the cutting edge with
your members in so many fields of innovation. When there is a
delay on, particularly updating the kinds of rules that are a way
to green-light opportunities for them, our workers and our compa-
nies suffer. So I appreciate your answer.

Senator Crapo?

Senator CRAPO. Thank you, Mr. Chairman.

And, Mr. Huttema, as you well know, we have had issues with
Canada over dairy for years and years and years. And finally, one
day when NAFTA was renegotiated, we thought we had achieved
some resolution of those dairy issues in the USMCA. Your testi-
mony, as I understand it, is that Canada may be attempting to, or
is attempting to, circumvent the agreement, particularly as it re-
lates to how Canada has handled the application of its tariff rate
3uotzi?commitments. Could you elaborate on that in a little more

etail?

Mr. HUTTEMA. Yes, absolutely. When it comes to TRQs and ac-
cess into Canada, the way they administer the TRQs or the access
to Canada is mostly through processors who really do not have any
intent of importing product. Not only that, it really leaves a lot of
the low-value product coming into Canada, when it was our inten-
tion to get branded product into Canada, especially for Darigold
with close proximity to the Canadian border. We thought we could
get higher-value products into Canada.

Another bigger part, just as big a part though, is they are con-
tinuing to export milk proteins all over the world. We see them in
markets. It is as big an issue from the exports we see leaving Can-
ada as it is access to their market when it comes to the TRQs.

Senator CRAPO. And I assume that if we can get those issues re-
solved, the actual terms of the USMCA with regard to dairy, for
example, would result in significant benefits to American dairy pro-
ducers. Is that correct, and could you elaborate on that a little bit?
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Mr. HUTTEMA. Absolutely. So getting products into Canada
would create more demand for our products, which in turn would
raise prices. The spirit of the agreement was great. We got access;
we got what we wanted. Canada got to keep some of the markets
they stole. In return, they gave us access to their country, which
was all good. But the spirit of the agreement is not being upheld.
It is definitely very advantageous for American dairy farmers to ac-
cess markets. When we are held out, it hurts dairy farm families.

Senator CRAPO. Thank you.

And, Dr. McMurry-Heath, as you have testified—and as I indi-
cated in my opening statement—Mexico has not approved an appli-
cation for biotech crops since 2018. The economic environment for
U.S. businesses seeking access to the Mexican market deteriorated
significantly, in my opinion, in the last year. And their law re-
quires that they approve these applications within 6 months, cor-
rect?

Dr. MCMURRY-HEATH. Correct.

Senator CRAPO. So the question I have for you is, is there a sci-
entific basis behind Mexico’s treatment of our biotech crops?

Dr. MCMURRY-HEATH. As a former regulator, I can assure you,
Ranking Member Crapo, that there is not. This is particularly dis-
turbing to not only our innovative agricultural businesses, but also
to the investors that really support their work and make sure that
the innovation continues.

The behavior of COFEPRIS is very unusual on the global stage.
Not only have they not approved an agricultural technology in that
time frame, but they have not approved a biopharmaceutical prod-
uct in that time frame as well, and that backlog is numbering up
around 100.

So this is incredibly disturbing. It disrupts the global market-
place, and because Mexico is such an important trade partner for
us in our agricultural products, it hampers our innovators from de-
veloping new technologies not just for use in Mexico, but for use
at home and for use around the world, and their potential impact
to help stem the tide of climate change is being impacted by this
slowdown. So we greatly appreciate the committee’s attention to
this.

Senator CRAPO. Well, thank you. And have we received any indi-
cation from Mexico’s regulator as to why they have not made these
approvals?

Dr. MCMURRY-HEATH. No. We know that this behavior started
with the new presidential administration in Mexico. But our com-
panies have received mysterious silence from the Mexican regu-
lators since this backlog began.

Senator CRAPO. And then one final question; I am running out
of time here. But I would just like you to state on the record—my
understanding is these technologies that we are talking about are
good both for the farmers and for the environment.

This is not something where there is some kind of a negative en-
vironmental impact that Mexico is trying to protect against. What
we are asking is that they approve applications for products that
would actually help us boost the economy and strengthen the envi-
ronment. Am I right?
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Dr. MCMURRY-HEATH. Absolutely. These crops bring undeniable
benefits to nutrition and to climate change, and they are accepted
here and around the world.

Senator CRAPO. Thank you.

The CHAIRMAN. Thank you, Senator Crapo.

Senator Stabenow?

Senator STABENOW. Well, thank you, Mr. Chairman. And of
course, in listening to our leader’s questions, I think you are going
to hear a pattern today of things that we are very concerned about
an(fl issues that we share, and I appreciate all of you being here
today.

Mr. Davis, rather than a question, I just want to say “amen” to
what you said, and I want to thank Chairman Wyden and Senator
Brown for leading our efforts to get us to a spot where we can have
a level playing field for workers. We certainly need that in Michi-
gan. We need that across the country. I was listening very closely
to your concerns about the effectiveness and the funding needs of
the contract legitimation process. And so we need to be working to-
gether, and, Mr. Chairman, I look forward to working with you to
make sure things are being done the way that we anticipated when
this passed.

Mr. Huttema, I also come from a dairy State. This is our number
one commodity in Michigan, and I very much appreciate your com-
ments about upholding both Canada’s and Mexico’s dairy commit-
ments. We fought very hard for that. That was a top priority for
me as a leader on the Agriculture Committee.

I am so glad that we are seeing a dispute settlement panel that
was put together in May, and I know how important the dairy tar-
iff rate quotas are. But I wonder if more broadly, in addition to our
focus there, which is critical, in terms of export markets, when you
look at the USMCA, what are some of the most important pieces
to replicate when we look at future trade agreements?

Mr. HUTTEMA. Yes; great question. So, when you look at it, num-
ber one is market access, especially when it comes to Mexico. The
zero tariff on our imported products there was a great thing to go
after. Number two is, there is a resolution process put in place,
which we have, and we will see how that plays out. Thirdly, I
would say, when it comes to Mexico, protecting cheese names, com-
mon cheese names. I mean, we got side letters agreeing to that,
and now it is just a matter of staying on top of it and working with
the Mexican Government to make sure these things play out well.

So those three things, I think, are important moving forward.

Senator STABENOW. Thank you very much.

And, Dr. McMurry-Heath, good to see you. Biotechnology cer-
tainly has the potential to help us increase our productivity while
helping farmers address the climate crisis, certainly. If we want to
make the most of that potential and provide certainty for farmers
and consumers and trading partners, I agree we need regulatory
systems that are effective, science-based, and transparent, both
here and abroad. I also agree that we need an Agricultural Nego-
tiator as soon as possible to help with this.

I have long raised concerns with China’s opaque biotechnology
approval process, and it is now concerning to see Mexico making
decisions that do not seem to be grounded in science and causing
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long delays in biotechnology approvals. So I wonder if you might
just speak a little bit more about the real-world consequences that
decisions like these by our trading partners can have, and the im-
pact on producers and future innovation.

Dr. MCMURRY-HEATH. Thank you so much, Senator Stabenow,
and thank you for your continued efforts to really demonstrate how
biotechnology can lead to improvements toward climate change and
pest resilience. So China’s opaque trade practices have been a very
difficult path for our biotechnology companies for quite some time.
On average, it takes our companies 7 years to get their products
approved through China, and we estimate that this has cost over
$50 billion just in the 5-year period recently for U.S. farmers. So
this is incredibly important to address, and we have every reason
to believe that a similar analysis that we are conducting now will
show similar results in Mexico.

So our innovators need certainty, and they need a path open to
science that is sound. That is all we are asking for, and we think
that will aid not just our farmers, but it will help us address hun-
ger and reduce climate change.

Senator STABENOW. Thank you. I agree.

The CHAIRMAN. Thank you, Senator Stabenow.

We are going to go at least through a reading of everyone, and
I believe we will be able to accommodate everyone quickly. The
next person is Senator Grassley. I believe he is not available. After
Senator Grassley, Senator Cantwell. I believe she is not available
now, which means Senator Cornyn, who is available.

Senator CORNYN. Well, thank you, Mr. Chairman.

Mr. Huttema, when you say that, in farm country, a deal is a
deal, apparently that does not necessarily apply to international
trade agreements like the USMCA. I think we can all agree about
the importance that the chairman and others have placed on en-
forcement, and certainly I would say that we ought to ask the U.S.
Trade Representative to prioritize all these dispute resolutions and
discussions with our Mexican and Canadian counterparts, and not
just rely on the USMCA, what it says.

Former Justice Scalia used to point out that the Soviet Union
had one of the most highfalutin-sounding constitutions in the
world. But because they did not have an enforcement mechanism
through an independent judiciary, it did not really mean much. So
I agree with all my colleagues that we need to get the USTR to em-
phasize the dispute resolution and enforcement provisions.

I particularly want to state my concerns about how Mexico is fa-
voring state-owned oil companies, which eliminates really the in-
tent of the USMCA in dealing with these companies on a level
playing field. I was one of 19 Senators who wrote a bipartisan let-
ter to President Lopez-Obrador, and he basically blew us off, which
unfortunately reinforces what I said a moment ago. We need these
enforcement mechanisms rather than just the rhetoric and lan-
guage that people use when we pass these trade agreements.

I also want to associate myself with the comments of Senator
Crapo when it came to the process by which the USMCA passed
into law. Basically the Senate Finance Committee, the primary
committee that was responsible for trade agreements in Congress,
was excluded from the process by the then-USTR. I think that ex-
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clusion jeopardizes the integrity and future of Trade Promotion Au-
thority, which has delegated constitutional authority.

So let me get to something more specific, Mr. Davis. I know that
labor had significant concerns that were addressed by proposals
made by the chairman and Senator Brown.

I was a party to an op-ed piece with Senator Carper—who is the
chairman of the Trade Subcommittee in the Finance Committee—
that encouraged the administration to revisit the Trans-Pacific
Partnership in some form. As everybody knows, our competition
with China looms large for our country, and one thing we have that
China does not have is friends.

I do believe that we would have more leverage dealing with
China if we worked with our friends and partners in the region.
But specifically what I wanted you to answer, Mr. Davis, is what
would it take for organized labor to support a multilateral regional
and comprehensive trade agreement in the Asia-Pacific?

Mr. DAvis. Thank you, Senator. I think, from labor’s point of
view, we are a long way from there.

lSenator CORNYN. Give me something specific on how we can get
closer.

Mr. Davis. We have the first steps of a worker-centered trade
policy, as Ambassador Tai frames it, and we are very supportive of
that approach. That is going to take very strong enforcement, and
frankly much stronger when we get outside of places like Mexico,
where we have long, historic relationships. They are not always
easy ones, but they are there. Where we get into countries that
have non-market economies that are hurting American workers,
countries that are dumping steel and aluminum today into our
market, we are going to have to have a lot more enforcement, as
has been mentioned a couple of times, and we are going to have
to have a much more critical approach to folks who define them-
selves as our friends but then want to take money out of our bank
account.

Senator CORNYN. Well, I know when China became part of the
WTO, there was a hope that they would join the rules-based inter-
national order and actually comply with their agreements. Unfortu-
nately, they have a history of not complying with their agreements
and stealing our intellectual property and committing other viola-
tions of norms and laws.

Thank you very much.

The CHAIRMAN. Thank you very much, Senator Cornyn.

Senator Grassley?

Senator GRASSLEY. Thank you, Mr. Chairman. A very important
hearing. We had a chance to discuss some of this last night when
a few of us met with the Ambassador from Canada in their em-
bassy downtown. I am going to start with Dr. McMurry-Heath.

Two months ago at the Finance Committee hearing, I asked Am-
bassador Tai about Mexico’s failure to adhere to the USMCA com-
mitments to issue broad biotech import approvals, and its recent
decree to phase out GMO corn. I was pleased to see Ambassador
Tai follow through with her commitment and raise the issue in
meetings earlier this month in Mexico City.

Unfortunately, it looks like Mexico will not work with the U.S.
in a good faith effort to resolve the issue and ensure Iowa farmers
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full access to Mexican markets. What steps should USTR take in
regard to enforcement actions for Mexico’s treatment of agricultural
biotechnology?

Dr. McMURRY-HEATH. Thank you, Senator Grassley, for the
question, and thank you so much for your leadership and your urg-
ing to Ambassador Tai to address the issue. This was a very impor-
tant first step. However, as you know, more is needed.

And we really think it is time for the USTR to begin taking en-
forcement action by appointing an Agricultural Negotiator. We
greatly appreciate Ambassador Tai’s and Secretary Vilsack’s efforts
to date to try to engage and address this issue with the Mexican
Government. However, an enforcement case would, at the min-
imum, give us a framework and a timeline to resolve the
COFEPRIS-regulated delays in biotechnology approvals, and the
December 31, 2020 decree against biotech crops. So it is incredibly
important that we address this now with the Government of Mex-
ico, so that a bad problem does not go from bad to worse.

Senator GRASSLEY. Well, there is an Iowan, Dr. Norman Borlaug,
who passed away at age 95. But he did a lot of agricultural biotech
research, and he did a lot of it in Mexico. He won the Nobel Peace
Prize, presumably for his research saving over a billion people from
starvation.

For those who do not know much about agriculture, could you
share some other benefits of using genetically modified crops?

Dr. McMURRY-HEATH. Certainly. We are facing hunger and nu-
tritional shortages globally. Our technologies are able to use
biotech to create pest-resistant crops. This cuts down on the need
for pesticides. It increases crop yields. It makes agriculture a lot
more sensitive to impacting the climate, and all of this helps us get
more crops out to more people.

If you look at short stature corn, that is a crop that is designed
to resist windstorms and make the crops much more high-yield
when it comes to withstanding the weather changes that we are
witnessing to date. So these technologies are incredibly important.
We use science in almost every other setting to improve our lives,
and this is just another area where science can lead to huge bene-
fits.

Senator GRASSLEY. Mr. Huttema, USMCA found a way to change
Canada’s trade-distorting policies and reform Canada’s dairy pric-
ing system, including by eliminating its Class 7 program. However,
we know that these changes only take place when they are fully
enforced.

I was glad to see that in May, USTR announced that the agency
will request a dispute settlement panel be established to consider
Canada’s failure to comply with tariff rate quota provisions. Does
USMCA adequately protect American-made dairy products?

Mr. HUTTEMA. If the spirit of the trade deal is upheld, yes it
could. But the way the Canadian Government and industry up
there are behaving, it circumvents what we put in place. So as of
today, no. So enforcement is needed.

Senator GRASSLEY. Also for you, are there other areas besides
Canada’s dairy TRQ provisions where you would like to see USTR
take action?
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Mr. HUTTEMA. Absolutely. When it comes to exports of product
out of Canada—specifically milk protein isolates and skim milk
powders—action is needed there as well. There were caps put in
place,lland they are creating products to circumvent that agreement
as well.

Senator GRASSLEY. Yes.

Mr. Chairman, could I have one more question, please?

The CHAIRMAN. Sure.

Senator GRASSLEY. Okay. To Mr. Davis, do you think closing
down the Enbridge Line 5 pipeline would do the same damage to
U.S.-Canadian relations and cause Americans to lose their jobs?

Mr. DAvis. Yes sir. We very much support keeping that pipeline
open. Our members have been fighting hard for that.

Senator GRASSLEY. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Okay. I thank my colleague. The next three in
order are Senator Menendez, Senator Thune, and Senator Carper,
and then we have been joined by additional colleagues.

Senator Menendez?

Senator MENENDEZ. Thank you, Mr. Chairman.

If the United States is going to successfully diversify away from
China, we need to continue to deepen our trading relationships
with our neighbors in the western hemisphere. When it comes to
addressing the challenges of migration in Central America, it is
critical that we use all the tools at our disposal, including trade
and economic development.

So taking a fresh look at CAFTA-DR is a natural part of both
of those efforts, I believe. So, while we still need time to judge the
effectiveness of all the changes, are there any USMCA provisions
that you believe should be included or expanded upon in an up-
dated CAFTA-DR?

Mr. DAvis. Thank you, Senator Menendez. It is a very important
question, and obviously a lot of people are thinking about, is this
a model? Is it the floor, is it the ceiling? We think that USMCA,
as we understand it right now, is a floor for enforcement.

But certainly, the kinds of programs that are being talked about
for Central America should be addressing the serious violations of
worker rights that exist throughout that region. So it does concern
us a little bit, that sort of pitch to bring in private investment, rec-
ognizing that Central American countries have weak labor enforce-
ment capacity and weak laws in many cases. Those raise a lot of
concerns about whether this is really going to be effective in either
improving living standards or as any kind of deterrent to migra-
tion. We need a lot more work.

Senator MENENDEZ. Dr. McMurry-Heath?

Dr. MCMURRY-HEATH. It is very important that we get CAFTA
to focus on provisions that enhance cooperation with biotech. We
really need to see our biotech innovations sent around the globe
and have open access to markets around the globe.

Senator MENENDEZ. Let me ask you. As you may know, Nica-
ragua is a CAFTA-DR country. In recent months, Nicaragua’s Or-
tega regime has arrested six presidential candidates and over a
dozen prominent leaders from the private sector and civil society.
We have not seen an authoritarian crackdown of this nature in our
hemisphere in decades.
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When Congress passed CAFTA-DR, I do not think anyone ex-
pected that it would end up with the United States extending trade
benefits to an authoritarian regime. So do any of you believe that
when we are faced with this kind of situation, when we have a
trade agreement partner that makes a sharp authoritarian turn,
they should continue to receive all the benefits of that agreement?

Mr. DAvis. Senator, I think any kind of violation of human
rights, including labor rights, is something that we have to take
very seriously. We have to look at the mechanisms, whether that
is Nicaragua or whether that is Guatemala or El Salvador, where
there have been very serious labor rights violations and human
rights violations as well, and Honduras, where human rights de-
fenders have been killed.

So that has to be the frame through which we look at all of these
agreements.

Senator MENENDEZ. All of you, either from a labor or from a
business perspective, want to deal with countries that not only ob-
serve the rule of law, but if there is a dispute on intellectual prop-
erty or a dispute on a contract, you can believe that you have a
good opportunity to actually have that dispute fairly litigated in a
court.

But when you have authoritarian rule, courts are not a question
of the due process and the rule of law. So I personally believe the
United States has to incorporate standards into future trade agree-
ments to safeguard against the deterioration of democratic govern-
ance and the proliferation of corruption and human rights abuses.

Dr. McMurry-Heath, I know your organization has been closely
watching the administration’s work on the TRIPS waiver. Details
on the scope, time frame, and other factors are going to be critical
to make sure we get the outcome we all want: more vaccines dis-
tributed to those who need them, but of course with the appro-
priate safeguards. Can you describe your interactions with the ad-
ministration on this issue? Have you been consulted as USTR de-
velops their negotiating posture?

Dr. MCMURRY-HEATH. Thank you, Senator. We have met with
USTR, but in doing so we made it clear that, while well-
intentioned, the TRIPS waiver actually will not solve the issue of
getting more COVID vaccines into more people around the globe.
We completely agree that it is a humanitarian priority, an impera-
tive that we do so, and no one is safe until everyone is safe from
COVID.

But IP is not the right limiting step. Rather, our global SHARE
initiative, which we can submit into the record, outlines really
pragmatic steps we can take today to not have the 3- to 5-year
delay it would take to actually build new manufacturing facilities
that do not already exist.

But it would allow our companies to fully use the 70 global man-
ufacturing partnerships that they have in place today, and give
them the supplies and raw materials to manufacture really compli-
ant vaccines and safe vaccines for patients around the globe tomor-
row.

Senator MENENDEZ. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Menendez.
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Of the next two, Senator Thune is with us, and Senator Carper
will be online. The way the order is now, we have Senator Thune,
Senator Carper, Senator Toomey, Senator Brown, Senator Cassidy,
and what we are doing is just calling through in order of appear-
ance.

Senator THUNE. I was here at gavel down.

The CHAIRMAN. You were here at gavel down. Well, this is in
order of appearance, but let me follow it up with you and let us
just keep moving, okay? All right.

Senator Thune then Senator Carper.

Senator THUNE. Good morning. Thank you, Mr. Chairman, and
thank you for holding this important hearing.

While the focus of this hearing is on USMCA, I want to reiterate
my concern that it is almost August and there is still not a nomi-
nee for Chief Ag Negotiator at USTR. It is an issue I have raised
with Ambassador Tai and more recently with other USTR nomi-
nees. The lack of an Ag Negotiator is deeply concerning to farmers
and ranchers in South Dakota and across the country. I strongly
encourage the administration to fill this role as soon as possible.

In that vein, I would like to ask you, Dr. McMurry-Heath, can
you tell us about the importance of having a Chief Ag Negotiator
to better engage with Mexico and Canada? And beyond the
USMCA, how would having a Chief Ag Negotiator benefit U.S.
workers and businesses?

Dr. MCMURRY-HEATH. Well, it is very important that we hold all
of our trade partners to our trade agreements, and USMCA is real-
ly setting the gold standard for science-based trade policies and
making sure that our regulators are paying attention to the
science, rather than misplaced concerns, when judging our bio-
technology crops.

An Ag Negotiator, a Chief Ag Negotiator at USTR, would be our
point person on this and would have the most pivotal influence to
make sure that these points are made with all of our important
trading partners. But even in the absence of a USTR Chief Nego-
tiator, it is an imperative that we act now to try to right some of
the missteps that we are seeing so far in the implementation of
USMCA.

Senator THUNE. So, as a number of my colleagues I think have
mentioned, Trade Promotion Authority expired less than a month
ago. TPA is critical to opening markets and expanding opportuni-
ties for American workers, businesses, farmers, and consumers.
TPA was instrumental in the successful passage of USMCA, and it
keeps the U.S. leading in trade, which is why its renewal is so im-
portant.

Dr. McMurry-Heath, how significant is renewing TPA to your in-
dustry and, more broadly, to our economy?

Dr. MCMURRY-HEATH. It is critically important, and BIO is fully
supportive of renewing TPA. One of the things that we desperately
need in both our multilateral and bilateral trade agreements is
that we modernize U.S. trade policy and pay close attention to in-
tellectual property.

BIO represents a lot of small companies as well as large compa-
nies, and for many of our small companies their intellectual prop-
erty, their ingenuity, is perhaps their most valuable resource. Until
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our trade policies fully recognize and protect that around the globe,
then all of our businesses and the investors that support them are
at risk.

Senator THUNE. There are a number of cheese producers in
South Dakota that rely on generic names like asiago and parmesan
to market their product, not only in Mexico and Canada, but
around the world. In a side letter to USMCA, there was a list of
common cheese names to be protected from the EU’s abuse of geo-
graphical indications.

Mr. Huttema, could you share insight into how the EU goes
about utilizing or seizing these common names and how much of
a concern this is to U.S. producers?

Mr. HUTTEMA. Yes Senator, it is a very important issue for
American producers and processors. The EU goes about this not
only when it comes to cheese, but meat and wine and a host of
other products. They essentially do it to have the consumers in
those countries not be able to recognize what truly is a cheese that
is exactly the same.

So, when it comes to producers in South Dakota that export some
of these cheeses, they would have to relabel, remarket, and con-
sumers would be totally unaware of what they would be buying. So
the EU definitely does do this as a practice to try to withhold us
from certain markets.

In the case of USMCA and Mexico, those side letters were very
helpful.

Senator THUNE. Thank you.

And finally, Dr. McMurry-Heath, Mexico was consistently the top
market for U.S. corn exports, valued at $3 billion last year. Our
farmers and ranchers were some of the strongest advocates for pas-
sage of USMCA. However, farmers in my State are concerned that
Mexico is backsliding on its USMCA commitments, because they
have not approved any new biotech crops since the treaty was rati-
fied last year. In fact, Mexico has not approved any biotech crop
traits since May of 2018. So can you speak to this issue and what
impact it may have on U.S. corn farmers when it comes to trade
with Mexico?

Dr. McMURRY-HEATH. Certainly, Senator. This is an incredibly
important issue. To see the breakdown of an important global regu-
lator like COFEPRIS, to the point where they are not approving,
not only biotechnology agricultural crops, but also biopharma-
ceutical products, is almost unheard of, and it creates such uncer-
tainty in this very interlinked and interrelated global marketplace.

When we see a breakdown in our ability to innovate in corn crops
in the U.S. to export to Mexico, that also impacts our ability to in-
novate for almost all other markets, including our own. We need
certainty and we need action to make sure these innovations have
a path forward, as long as they are proved safe and effective.

Senator THUNE. Thank you.

The CHAIRMAN. Our next three will be—Senator Carper will go
next and then Toomey, Brown, and Cassidy in order of appearance.

Senator Carper?

Senator CARPER. Before I ask questions, could I say a word about
Mike Enzi?

The CHAIRMAN. Of course.
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Senator CARPER. Yes. I remember well when I was a brand new
member of the Senate, oh gosh, 20 years or so ago, that I ended
up presiding over the Senate. One of the people who asked for rec-
ognition was Mike Enzi, whom I really did not know.

He spoke for what I—he was the senior Republican on the
Health, Education, Labor, and Pensions Committee, and the senior
Democrat was Ted Kennedy. He talked that day about how the two
of them were able to get a lot done and accomplish a lot by working
together, and he mentioned—in his remarks, he mentioned the 80—
20 rule.

I did not know—I had heard of the 80-20 rule in other contexts,
but I did not know what he was talking about. So I gave a note
to a page and asked him to come and talk to me when he finished,
before he left the floor, and he did. And while somebody else was
speaking, I said, “What is the 80-20 rule?” And he said, “It is the
rule that guides Ted Kennedy and me.” I said, “Well, what is it?”

He said, “Ted and I agree on about 80 percent of the stuff before
our committee, and we disagree on maybe 20 percent of the stuff.
What we decided to do is focus on the 80 percent where we agree,
and the 20 percent where we disagree, we will come back and deal
with that another day.” When I mourn, along with our colleagues,
seeing the people who are mourning the passing of Mike Enzi, I al-
ways think about the 80-20 rule. It is something that has guided
me for, oh, the past 20 years. It is something that, as we try to
come to a conclusion and a good resolution with respect to infra-
structure, different kinds of proposals that are put forth, maybe we
should remember Mike Enzi and that 80-20 rule. So thank you.
Thank you for letting me say that.

The CHAIRMAN. Thank you.

Senator CARPER. I want to thank our witnesses today for joining
us. About a year since the USMCA treaty went into force, as chair-
man of the Environment and Public Works Committee today, pro-
tecting the air, protecting the water, the land that we all share is
of the utmost priority to me and the members of our committee,
and I think the members of the Senate.

I was proud to work with many of our colleagues in the House
and Senate to help develop the environmental provisions in the
USMCA, which are the most comprehensive of any U.S. trade
agreement and which, I think, will serve as a model for negotia-
tions on other trade agreements as we go forward.

I believe trade policy is one of the best tools to protect our envi-
ronment and work with our allies on shared environmental goals.
However, in order for these environmental provisions to be more
than just words on a piece of paper, they must be enforced.

Ms. Lowell, could you take a moment to share with us some of
the areas of progress between the U.S., Canada, and Mexico when
it comes to addressing these environmental commitments, please?

Ms. LOWELL. Sure. Well, we were certainly happy to see environ-
ment have its own chapter in the USMCA, and really believe that
enforcement of trade measures is important because, without en-
forcement, we just have a wish list of what we would like to see
rather than what is a binding commitment to real change hap-
pening, either on the water, on land, or with the environment.
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So, just some items that have happened since the USMCA has
been implemented for the past year. There have been two places
where the public has actually raised a submission to the com-
mittee. The USMCA provides a mechanism for the general public
to take action if they believe an environmental law is not being ef-
fectively enforced by the U.S., Canada, or Mexico.

And so anyone can file a submission on enforcement matters
when they see something that is not happening. So just a couple
of examples that have happened since 2020—there have been two
submissions following this process.

The first was in Mexico, highlighting where the Mexican Govern-
ment was not following its rules to protect loggerhead sea turtles
in the Atlantic and Pacific. So that is an example of someone rais-
ing, “You need to do more, Mexican Government.” Secondly in Can-
ada, there was a submission regarding the port authority, that they
were not following their process similar to our NEPA process, the
Canadian Environmental Assessment Act, on taking in the impacts
of expanding a port in British Columbia.

So I think both of these examples show that the mechanisms can
work, where the general public can raise areas where they see that
the countries need to do better.

I really encourage the Senate Finance Committee and others in
the Senate and in Congress to really help push the U.S. to do bet-
ter in our own areas, as well as identify ways that we can push
our trade partners to ensure that they are enforcing our laws be-
cause, again, we do not want the environmental chapter just to be
a wish list of things that would be nice to do but actual commit-
ments, binding commitments that the countries are doing.

Senator CARPER. Thank you. Thank you for that response. Just
a quick follow-up if I could, Ms. Lowell. The USMCA Implementa-
tion Act included significant funding, as you will recall, for environ-
mental monitoring and enforcement. However, some stakeholders
have raised concerns about transparency on the use of these funds.

Could you just take a moment and discuss what additional trans-
parency 1s needed, to give us recommendations on where we should
enhance our focus when it comes to the use of these funds?

Ms. LOWELL. Sure. So specifically for NOAA, with that money for
implementation of the Seafood Import Monitoring Program and ad-
dressing IUU provisions, we have yet to see how that money has
been spent. So we would love to have NOAA report to you all and
the public on how they have used those resources toward imple-
mentation of the USMCA’s IUU provisions, and including the
money to build capacity in Mexico as well.

The resources were definitely needed. NOAA outlines in its own
report in June that it was limited in resources on the implementa-
tion of that program to help keep illegal product out of the U.S. So
we feel like that $8 million should have given them a significant
investment in the infrastructure to make the program successful,
but we have not seen to date how that has been spent.

Senator CARPER. Okay, and one more quick one. Mr. Davis,
would you please share with us thoughts on how the labor and en-
vironmental reporting mechanisms have functioned since the
USMCA entered into force, as well as the opportunity for their con-
tinued improvement, please? Just briefly.
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Mr. DAvis. Yes. It is a big improvement. I would say we are still
having difficulty getting data on a lot of metrics from Mexico, and
that is a concern that the Board raised in its report. So we need
to do some more work in that area.

Senator CARPER. Okay. And, Ms. Lowell, I will follow up with
you with a question for the record on the same question, if I could.
Thanks a lot; very, very much. This is important stuff, and we are
grateful. Thank you.

The CHAIRMAN. Thank you, Senator Carper.

Senator Cassidy?

Senator CASSIDY. Mr. Davis, I am going to ask you a couple of
questions that may seem far afield and are questions I do not have
the answer to, which will make it more interesting. I read that
there was a problem of China sending steel and aluminum through
Mexico, as if it was being made in Mexico, but merely it was a
pass-through to our Nation circumventing, if you will, the rules.
Did I remember that correctly?

Mr. DAvIS. Yes sir.

Senator CAsSIDY. And how does USMCA address that?

Mr. DAvis. Actually, we have been trying to address that through
a number of pieces of legislation which have been proposed, and
through the government’s enforcement of current anti-dumping and
circumvention rules. We are very pleased that the administration
has been with us fighting steel dumping, aluminum dumping,
which affects our members directly, affects members in other man-
ufacturing unions and our critical supply chains.

Senator CASSIDY. Can I ask you, is there any evidence of com-
plicity in the Mexico Government, that they would be turning a
blind eye towards Chinese aluminum and steel being dumped into
our Nation passing through Mexico? Or are they cooperating in de-
termining this?

Mr. DAvIS. I am not sure I have the details to give you a direct
answer to that.

Senator CAssIDY. Okay.

The other thing—again this seems far afield, and I may ask Ms.
Lowell this as well—we speak of Mexico’s compliance with labor
laws and with environmental regulations. There is a certain cost
associated with that. We know that; that is okay. But China does
not enforce such regulations. The absence of enforcement therefore
results in, effectively, a subsidy given to people who wish to locate
their manufacturing plants there. Again, they do not have the cost
of compliance with labor or environmental laws.

But in turn, China seems to violate both with seeming impunity.
Any thoughts on that?

Mr. Davis. We do not have a level playing field with non-market
economies, and we have supported legislation that would address
that more directly.

Senator CAsSIDY. How can we address the absence of environ-
mental enforcement and/or labor law enforcement in China, again
thereby giving the playing field an advantage tilted towards them
vis-a-vis Mexico, us, and others?

Mr. Davis. We have to keep those, those subsidies, direct and in-
direct, from filtering into our market, sometimes through our legiti-
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mate trading partners. But we cannot, cannot let China get away
with that.

Senator CASSIDY. Ms. Lowell, any thoughts on that which I just
asked Mr. Davis?

Ms. LOWELL. Yes, absolutely. I mean, I think China is really put-
ting our U.S. fishermen at a disadvantage, and it comes down to
putting import controls in place that ensure that any seafood com-
ing into the U.S. is legally caught and produced legally, which
means not using forced labor or other human rights abuses.

Oceana strongly believes that more transparency and documenta-
tion on seafood products coming in can help just ensure that an im-
port is legal. So the Seafood Import Monitoring Program right now
only applies to 13 types of seafood, which are not some of the ones
that are also——

Senator CASSIDY. Let me stop—let me stop you.

Ms. LOWELL. Sure.

Senator CAsSIDY. Because I think we are in total agreement on
most things. I represent a bunch of shrimpers in Louisiana. Now
one thing I will say though, practically speaking, shrimp is what,
80 percent of what we import.

If we are going to put in systems—and you initially aspire to do
everything—it seems like you are going to overwhelm your system,
as opposed to starting with that which is highest volume/most
problematic and then growing in capability. Would you agree or
disagree?

Ms. LowELL. I disagree with that. I think the information flow
should apply to everything, and when you target resources——

Senator CASSIDY. Yes, but it is not that we should not. It is
just—do we have the capability to start and immediately go to
scale on everything?

Ms. LoweLL. That information allows you to target the ship-
ments at the highest

Senator CASSIDY. You are missing my point. The question is, how
rapidly can we scale? Not that ideally we would not do it, but rath-
er—I will move on, just because I am not sure it is worth belabor-
ing.

Dr. McMurry-Heath, I am not sure that—you have probably al-
ready been asked this. I apologize; I have been in another com-
mittee hearing. How has Mexico complied with respecting IP vis-
a-vis our biologics, if you will, pharmaceuticals?

Dr. MCMURRY-HEATH. I wish I had the answer to that question,
Senator, but because they have not so far actually approved our ag-
ricultural biotech crops, it has been difficult to see with really some
of our cutting-edge innovations. So far, that is an area of concern,
and we keep watching it.

But we would love to see more innovations going into Mexico so
that we can then safeguard the intellectual property.

Senator CASSIDY. But under the terms of the treaty, they are
supposed to approve that; correct?

Dr. MCMURRY-HEATH. Yes.

Senator CASsIDY. Okay. With that, I yield back. Thank you.

The CHAIRMAN. I thank my colleague. The next two are Senator
Bennet and then Senator Young, who I believe is online, and then
Senator Casey.
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Senator Young, are you online?

Senator YOUNG. I am, Mr. Chairman. Thank you.

The CHAIRMAN. Go ahead.

Senator YOUNG. Well, I welcome our panelists. The USMCA is a
landmark agreement, critical to our economic success in the State
of Indiana. We are the most manufacturing-intensive State in the
country, and also one of the Nation’s top 10 States for ag exports.

In looking at corn and soybean production, 87 percent of this
year’s corn acreage was planted with biotech varieties in Indiana,
and 91 percent of soybean acres were planted using biotech vari-
eties. Ultimately, Mexico has taken steps that threaten the market
reliability for ag products.

No biotech approvals have been issued in over 2 years. Executive
decrees also attempt to phase out the use of genetically engineered
foods, and in case anyone is in need of a reminder, biotech allows
crops to withstand drought, pests, flooding, all while increasing
yields and therefore reducing the prices of these important com-
modities and reducing the need for herbicide application. So it
leads to a healthier environment and also a healthier product.

Dr. McMurry-Heath, given what the science says about the bene-
fits of biotech, what is at stake for our farmers and innovators
should Mexico’s decrees be implemented?

Dr. MCMURRY-HEATH. Thank you so much, Senator, for the ques-
tion, and yes, there is a lot at stake. Biotechnology really allows
our agricultural innovators to develop new crops that can with-
stand the global warming that we see to date and prevent future
global warming going forward.

We have seen so far that there has been impact from this kind
of uncertainty, in terms of trying to get the investment needed to
really speed those innovations—and those innovations are critical.
We have a company called Benson Hill that is trying to use
CRISPR, a technology that just won the Nobel Prize in science, to
engineer very specific, high-nutrition crops that can be grown in al-
most any hydroponics setting in any small neighborhood or low-
income area.

This could allow us to address hunger. It could allow us to get
more nutritious foods to inner-city and poor communities in the
U.S. But the hampering of this technology at the international
trade level is also hampering our domestic ability to use these tech-
nologies to help Americans and others around the globe.

Senator YOUNG. Well, that is incredibly compelling testimony at
a time when there is much discussion here in Washington, across
the country, and back home in Indiana about the price of our food.
Inflation is among the greatest concerns for my constituents, and
we are talking about something that actually could increase the
cost of food—is increasing the cost of food.

How might these delays be impacting—we will move beyond the
consumer level to the ag sector more generally. How are the delays
impacting the ag sector, particularly for States in the Corn Belt?

Dr. MCMURRY-HEATH. Yes, so we started to look deeply into this
question with Mexico, but we can use China as an example. In
2018, BIO and our international partners conducted an extensive
economic analysis on the impact of regulatory delays in China,
where it takes an average 7 years for our new agricultural crops
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to get approved. This has cost the U.S. nearly 34,000 jobs between
2011 and 2016.

So we can see that these trade agreements have a real-world im-
pact on Americans’ earning capabilities and job opportunities, not
to mention global warming, nutrition, and hunger.

Senator YOUNG. And hunger, something that is being exacer-
bated by the COVID pandemic, with supply chain challenges and
even some challenges at the production level. We see the number
of people across the world on the verge of starvation spiking.

How can Congress be helpful to Ambassador Tai, in her role over
at USTR, in seeking a resolution to this issue before irreversible
harm is caused?

Dr. MCMURRY-HEATH. We appreciate the bipartisan efforts to
really support Ambassador Tai in her efforts to try to negotiate
with the Mexican Government. But it is critically important that
we see movements like the appointment of a Chief Agricultural Ne-
gotiator for USTR, so that we can enhance our efforts and show the
Mexican Government that we are serious about these concerns, and
that they must be addressed urgently.

Senator YOUNG. Thank you, Doctor. I am out of time.

The CHAIRMAN. I thank my colleague.

We are going to try and see if we can get Senator Casey, Senator
Whitehouse, Senator Hassan, and Senator Cortez Masto in before
we have to go vote.

Senator Casey?

Senator CASEY. Mr. Chairman, thanks very much. I want to join
a lot of our colleagues across the Senate in noting the passing of
Senator Mike Enzi. I had a longer commentary in the HELP Com-
mittee just a few minutes ago, but I did want to say how saddened
we were about the accident that he suffered and then the terrible
and tragic passing of Mike Enzi.

Probably the best way to describe Mike Enzi is, he was a par-
agon of decency in a town where that quality is in short supply.
We are just thinking of his family and praying for Mike. We will
miss him more, I guess, as a human being than anything else, but
of course as a colleague as well.

I also want to commend the chairman for, not only calling this
hearing to focus on USMCA and its implementation, but also to
commend Chairman Wyden’s work to get this agreement done. I re-
alize it was work done by the previous administration, but that
agreement would be well short of what I could have supported were
it not for the work of Chairman Wyden and Senator Brown and
others in the House and the Senate. So I want to commend them.

Mr. Davis, I will start with you. I will be introducing soon the
Market Economy Sourcing Act, and that will be with Senators
Brown and Warren. This legislation establishes a supplemental
rule of origin for non-market economies like China that can ensure
that countries like China cannot free ride on trade agreements.

As you know, half of all content under existing rules of origin can
come from countries outside of those participating in a trade agree-
ment. This means a significant share of content for goods receiving
preferential market access under a trade agreement can come from
Communist countries like China, half of the content. That is not
only counterproductive but it can further enmesh our supply
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chains, including critical supply chains, with those of the Chinese
Communist Party.

So, Mr. Davis, my question for you is, can you discuss how imple-
mentation of policy like that embedded in the bill I am introducing
will help, number one, secure critical supply chains, and number
two, contribute to high standards, and number three, curb free-
riding from Communist countries on trade agreements?

Mr. DAvis. Thank you, Senator. And the Steelworkers are very
proud to have endorsed this legislation that you are sponsoring. In
fact, I think under TPP, it would actually have allowed up to 60
percent of an automobile’s content to come from outside member
countries, including non-market economies, as you stated.

So this is really fundamental towards reinvesting in the Amer-
ican workforce and in our critical supply chains, so that we are pre-
pared for the next pandemic or the next ship shortage or all the
things that are really weighing down on the growth of our economy
and the possibility of expanding the income of our workers at this
point.

Senator CASEY. I want to thank you, and thanks for your work
on this and your scholarship in this area, as well as your service
to the country. Also, the last thing I wanted to ask you about was
if you could discuss how you are working to ensure that the work
you are doing in the context of both labor and labor rights is being
employed to support all workers, including women and historically
disadvantaged communities?

How are you ensuring that women are included at the table from
the outset with regard to both the engagement and consultation
process? Senator Cortez Masto and I have worked on this with a
number of our colleagues, and I just wanted to get your comments
on that, and I will be done after that.

Mr. Davis. Thank you, Senator. That is a fundamental issue.
That is something that the whole labor movement is 100-percent
behind, and I think in the USMCA case specifically, there are some
interesting things.

For example, Mexican labor law now requires that there be a
gender proportionality in the elected leadership of trade unions.
That is more progressive than what we have in the U.S., although
we are trying to get there on our own.

Making sure that there is compliance with that and making sure
that other legislation that prohibits pregnancy testing, particularly
in the Maquiladoras—this is a problem that has been going on for
decades. It is well-documented, but we know it is still happening,
and we look forward to using this mechanism to push back on that.

Senator CASEY. Thanks very much.

Thanks, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Casey, and I remember com-
ing to Pennsylvania to listen to working families on these issues,
and you and Senator Cortez Masto both have been wonderful advo-
cates.

Here is where we are. We are going to try to get everybody in
and still make this vote. I think Senator Whitehouse may be on-
line, is that right? Okay. Senator Hassan, are you online? Senator
Cortez Masto is here. And, colleagues, what we are going to do for
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those who are here and were listening, Senator Crapo should be ar-
riving soon. Then I will go vote, and we will just keep it going.

Senator Cortez Masto?

Senator CORTEZ MASTO. Thank you, Mr. Chair, and thank you to
the panelists. Thank you for being here today.

Mr. Huttema—did I pronounce that right? Close enough; all
right. Farming and ranching is the lifeblood of—I mentioned the
rural economy in my home State of Nevada. It is actually respon-
sible for about $1.5 billion in economic output and over 8,000 jobs
across the State of Nevada. It is critical that we ensure that our
USMCA partners adhere to the dairy provisions they agreed to, as
USTR did in initiating a dispute settlement over Canada’s tariff
rate quotas.

My question to you is, what additional steps should we take to
work with USTR to ensure that Canada is abiding by the protec-
tions for U.S. dairy farmers provided for in the USMCA?

Mr. HUTTEMA. Yes, thank you, Senator. So a big part of what
needs to be done is just oversight and monitoring. So, when it
comes to them skirting issues, I do not believe that will ever stop.
So organizations like National Milk Producers, IDFA, are in that
arena and see what is going on.

So it is a matter of constant monitoring of what is going on. So
USTR is a small group. They do not have a large workforce that
can go out and do this. I think we have to count on the organiza-
tions in place to provide that information.

Senator CORTEZ MASTO. Okay; thank you.

Mr. Davis, you mentioned in your testimony that the Inde-
pendent Mexico Labor Expert Board’s July 7th report on the
USMCA implementation raised concerns about four areas: trans-
parency, the contract legitimation process, budgeting and staffing
of Mexico’s new labor institutions, and U.S. technical cooperation.

I am curious. Of these four concerns, which would you say is the
most crucial to focus on in order to facilitate the shift which you
have identified from protection unions towards democratic labor or-
ganizations?

Mr. DAvis. It is a really hard question, Senator, so let me try to
answer it this way. I think there are three key things that we
need. We need strong enforcement, and Brown-Wyden sets the
floor. We need to be going up from that floor and making sure that
that works effectively. We need to support the process that Mexico
has started of creating new labor market institutions and new do-
mestic enforcement mechanisms, and we need to help workers
build their own capacity, because a democratic labor movement in
Mexico has been repressed for 50 years at least.

You know, they do not just come out—there are some great folks,
but they do not come out overnight with the ability to come and
use the rapid response mechanism and other tools or even the do-
mestic laws. So I cannot really say which one is more important
than the other because if we do not do all three, it is going to be
an unbalanced stool, and it is going to fall over. But I am confident
that we can do all three things.

Senator CORTEZ MASTO. Thank you. Again, thank you to the
panel members. I appreciate the conversation today. I yield the re-
mainder of my time.
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The CHAIRMAN. I thank my colleague.

So, calling again in order of appearance: Senator Sasse, Senator
Scott—and Senator Warren is here. Senator Warren, you and I
both have to vote. Where is Senator Brown? All right. Senator
Brown, have you voted? All right.

What I will do is, Senator Warren is going to go next. Let us
have Senator Warren go next for 5 minutes, then Senator Brown,
and I will meanwhile go vote and get back so my colleagues can
vote.

Senator Warren, and then Senator Brown.

Senator WARREN. Thank you, Mr. Chairman. So, for too long our
trade rules have undercut workers, promoting offshoring and a
global race to the bottom in labor and environmental standards.
Rules get written this way because our trade process is rigged in
favor of corporate interests. But it is not just the negotiation of new
deals that puts corporate profits ahead of workers; it is also the en-
forcement of existing rules.

Mr. Davis, our trade officials have not bothered to put many en-
forceable labor protections in our trade agreements, but they also
do not have a good track record of enforcing the few labor stand-
ards that we do have. The U.S. Trade Rep and the Department of
Labor—the agencies that share responsibility here—have histori-
cally been very slow and very hesitant to bring any labor cases. So
let me start with this, Mr. Davis. I want to focus for a minute on
the track record prior to the USMCA, the trade deal that we are
discussing today.

Before the USMCA, how many times had the U.S. brought a
labor violation case under a trade agreement?

Mr. Davis. Once.

Senator WARREN. One. Only one labor case ever among the
hundred-plus trade disputes that the U.S. has ever initiated, and
that one labor case happened more than 2 years after the AFL—
CIO complaint was filed in 2008. It then took another 5 years after
the case was finally brought to get a final ruling which, by the way,
was that the union and the workers were right all those years ago.
Guatemala had failed to enforce its labor law, but it could get away
with it on a technicality.

Mr. Davis, I think it is fair to say that this is a very, very poor
rate of enforcement actions. Is it because there are not many com-
plaints about labor violations in the first place—is that the reason
that we have such a bad record here?

Mr. Davis. No.

Senator WARREN. No. So numerous labor issues have languished
for years, with only one enforcement action. Which brings me to
the USMCA. A key improvement, secured with leadership from
Chairman Wyden and Senator Brown, is the rapid response labor
mechanism, which ensures that workers get relief in months, not
years or never. Under this mechanism, when the U.S. Government
receives a complaint that workers’ rights are being violated, in a
Mexican factory for example, it has 30 days to determine whether
there is sufficient, credible evidence of a violation. If there is,
USTR must initiate a complaint with Mexico.

USTR has already done this once, so they have already matched
the standard of the previous years under the earlier trade agree-
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ment, and it has done this based on a complaint from American
and Mexican unions. This piece of USMCA is a step in the right
direction. But enforcing the rules should not be limited to just one
part of one trade deal.

So, Mr. Davis, would it help if the U.S. Government committed
to reviewing and acting upon any complaint that a trading partner
is violating any labor commitment, within say, months instead of
years or never?

Mr. DAvis. Senator, I think that is certainly the direction that
we would like to see. I would just say we could go further in the
case of Xinjiang, you know. We are using withhold release orders.
That is for forced labor, and forced labor clearly has to be imme-
diately addressed.

But why is violation of freedom of association, firing hundreds or
thousands of workers, or gender discrimination—I think forced
labor is worse, but that does not mean that those others do not de-
serve a similarly rapid and effective response.

Senator WARREN. Well, I appreciate that very much, Mr. Davis.
You know, any future trade agreements must include strong pro-
tections with automatic enforcement and automatic deadlines. But
USTR and the Labor Department could decide right now to update
their own rules, to make sure that the Labor Department is re-
sponsive and fair in how they handle all labor complaints, not just
those under the USMCA. If we want trade policy to actually start
working for workers, we need to make the structural changes that
ensure that workers’ concerns are addressed.

So thank you very much. Thank you, Mr. Acting Chairman.

Senator CRAPO [presiding]. Thank you, Senator.

Senator Brown?

Senator BROWN. Thank you, Senator Crapo, and thanks to you
and Senator Wyden for holding this hearing. Senator Warren,
thank you for the comments that you made. Thanks all of you for
shining a light on the Brown-Wyden rapid response mechanism
that many on this committee in both parties worked on, one step
to reforming our country’s approach to trade policy, a departure
from where we have been. We are now looking at trade as worker-
centered—and Mr. Huttema might say farmer-centered—rather
than corporate-centered trade policy, and that is important.

Ohioans know that in my entire career, I never voted for a single
trade agreement until USMCA. Since NAFTA was enacted, thou-
sands of workers, Dayton to Lordstown, Lorraine to Fremont to
Mansfield, where I grew up, saw $30-an-hour manufacturing jobs
move to Mexico, where workers made no more than a couple of dol-
lars an hour for the same work.

Independent economists at the Economic Policy Institute noted
that in the first 11 years of the agreement, we lost 1 million jobs
across the country. Mr. Davis certainly knows, studies have con-
firmed the agreement had only a modest impact overall on GDP.

The Mexican media pays attention to this hearing. We know
that. I want to speak directly to workers there and in the U.S. The
Brown-Wyden rapid response mechanism labor enforcement provi-
sions were put in place to empower all workers to exercise their
right to form a union, to alert us of any interference or strong-arm
tactics of their labor rights. We frankly have seen that in both
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countries. And in the United States—and maybe in a bigger way
in Mexico—every worker should have a copy of their union con-
tract. The success of this agreement depends on enforcement and
implementation.

So, Mr. Davis, my question is to you, and I enjoyed meeting you
early, briefly this morning. You raised concerns about implementa-
tion. Can you elaborate on the Independent Mexico Labor Expert
Board’s recommendations and what will need to take place to ad-
dress them?

Mr. DaAvis. Senator, I would answer it this way, to do it quickly.
You remember that we had a problem with Goodyear, and workers
were fired for trying to start an independent union. They have not
gotten their jobs back, although some of them are still trying.

The same protection union that was at that Goodyear plant is
the protection union that is at the General Motors plant in Silao.
And it may be that the workers, despite the company having 4
months and then the union having a 4-month period to carry out
this legitimation vote, they might still vote that contract down.

But it is going to be really hard. They do not have a union, so
even if they vote the contract down, Medina or another CTM union
can come back the next day and try and get it. So this is—we are
making progress here, but we have to do a lot more to push back
on the protection union czars like Medina and some others, who
still control the Mexican labor force.

Senator BROWN. Thank you, Mr. Davis. I want to make clear, as
we continue—and as Senator Menendez said, building on his
comment/question, most of us on this committee see USMCA as the
minimum standard for trade agreements going forward, especially
with countries we do not have a longstanding relationship with.

We will need more, we will need much more robust enforcement
of labor rights. Brown-Wyden is the basic position. It is so impor-
tant. Speak to why this committee, Mr. Davis, should view USMCA
as the floor not the ceiling for trade agreements around the world.

Mr. DAviS. Just because of the risks that workers face on a daily
basis: firing, blacklisting, a black list, pregnancy discrimination—
which we mentioned—threats, beatings, murder. In Mexico, there
are still nine cases of trade unionists who have been killed, includ-
ing an American, that are unresolved, some of these going back 10
or 15 years.

Employers, whether it is in the U.S. or Mexico, know that it is
quicker and cheaper to fire the union leaders and drag out the
legal process rather than agreeing. And we want to change that
balance. There are a lot of workers—not just in Mexico but in Cen-
tral America, Colombia, another place with a terrible labor rights
record—who share that vision and that ideal. Until now, they have
not had the tools to do it. We think that we are starting to get
some of those tools, and we want to get to work and build on it.

Senator BROWN. Thank you. One final point, Senator Crapo. It
is vital to my State. Our trade policy only works for American in-
dustries if we take enforcement of dumping and over-capacity
issues seriously. That is why I have introduced our bipartisan bill
Leveling the Playing Field 2.0 to update our trade remedy laws, to
make sure we are enforcing our trade laws against trade cheats
around the world, including those who try to get around our laws.
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Senator Cassidy brought up this point earlier. I thank the United
Steelworkers for endorsing this bill. Thank you, sir.

Senator CRAPO. Thank you, Senator Brown. Next we have Sen-
ator Toomey with us remotely, I believe.

Senator Toomey?

Senator TOOMEY. That is right. Thank you, Senator Crapo.

The hearing today is about USMCA enforcement 1 year in, and
several witnesses have alluded to the importance of what the Biden
administration calls “worker-centered trade policy.”

So let us take a look at the impact of this new USMCA and en-
forcement upon workers. USMCA’s and NAFTA’s biggest benefit to
workers clearly comes from its trade liberalizing provisions. The
American economy and the American workforce indisputably bene-
fited enormously from NAFTA. U.S. exports to Mexico grew five-
fold. Under NAFTA, the U.S. consistently set new records year
after year as the world’s number one manufacturer. Currently, 14
million U.S. jobs rely on trade with Canada and Mexico. There are
over 500,000 such jobs in Pennsylvania alone.

These jobs pay on average 15 to 20 percent more than jobs that
were lost. NAFTA already substantively liberalized almost all
North American trade. There was complete reciprocity. We had
zero tariff on 100 percent of manufactured goods, zero tariff on 97.5
percent of agricultural goods.

Now USMCA contains some narrow improvements upon NAFTA
like improved digital trade provisions and a very slightly expanded
access to the Canadian dairy markets. But most of the USMCA’s
new provisions moved us away from free trade and towards man-
aged trade instead.

Hundreds of millions of dollars of U.S. taxpayer money are set
to be spent in Mexico to monitor their environmental and labor
practices. This is an egregious misuse of hard-earned taxpayer
funds, footing the bill for a foreign country’s enforcement of its own
domestic laws. Now for all this investment, what has been the im-
pact? Well, the jobs impact that is projected is basically negligible.
In 2019, the ITC report projecting the impacts of USMCA stated
that on balance, if we put aside, leave out the positive effects of the
digital trade provisions that increase certainty, the rest of the
USMCA will restrict trade and cause employment in the United
States to decline by 54,000 jobs.

The primary reason for negotiating NAFTA was to reduce our
trade deficit with Mexico by restricting free trade in autos. USMCA
represents a misguided attempt to diminish Mexico’s comparative
advantage in some categories of auto production. So are auto man-
ufacturers flocking back to the U.S. after USMCA passed? Not real-
ly, and the U.S. trade deficit in goods with Mexico has gone up
since USMCA passed. An ITC report written this year on the im-
pact of the trade agreement finds that on balance, there is simply
no clear evidence of USMCA causing any overall shift in auto pro-
duction in the U.S., and that is despite an extremely aggressive in-
terpretation of the enhanced auto rules of origin and new “labor
V}?lue csontent” provisions designed specifically to shift production to
the U.S.

Are any U.S. jobs gained from the rapid response labor mecha-
nism or the environmental provisions? Not yet, unless you include
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the bureaucrats hired by the government for enforcement. In fact,
the rapid response labor mechanism’s only confirmed impact on
American workers thus far is arguably negative. In my State, con-
stituent jobs are at stake as an investigation continues into one of
my constituent’s Mexican subsidiary. The firm is given no details
about the investigation and no recourse to defend themselves,
caught up in a fight between the Mexican and U.S. Governments
in which they face substantial financial impact if the mechanism
allows the U.S. to block their components at the border.

Outside of the digital trade provisions, there is really very little
evidence that USMCA’s new provisions will be good for U.S. work-
ers. What we do know is that trade liberalization helps workers.
It creates high-paying jobs. It gives high-quality low-cost choices to
consumers. If the Biden administration wants to truly pursue a
work-centered trade policy, they should focus on pursuing new
FTAs, lowering tariff and non-tariff barriers to trade, and expand-
ing export markets. These are the policies that demonstrably in-
crease high-quality job opportunities for U.S. workers.

Free trade is the best mechanism that we know of to give the
highest standard of living for the largest number of people. Over
39 million U.S. jobs, one out of every five, exist thanks to foreign
trade. The Biden administration should seek to expand that num-
ber by pursuing new trade liberalizing policies.

Thank you, Mr. Chairman.

The CHAIRMAN. All right.

Senator Whitehouse, I believe, is online. Is that correct?

Senator WHITEHOUSE. Yes, I am here and online, and my ques-
tions are for Beth Lowell. So we are having a double online here:
online Senator and online witness. I am very happy that Oceana
is a part of this hearing, and I want to particularly thank Chair-
man Wyden for making sure that Oceana was a part of this hear-
ing.

Very often—in fact, almost without exception—on occasions in
which we get environmental conditions into trade agreements, the
enforcement somehow manages never to appear. I think the focus
of this committee on the oceans provisions of the USMCA is very
helpful, and I am grateful to the chairman for doing that and
grateful to you, Ms. Lowell, for testifying today.

Your testimony focuses primarily on fisheries, and I would like
to get to that in a moment. But the USMCA also has a provision
on marine litter, which is the language for marine plastic waste.
By the way, I gather Paulita Bennet-Martin has just moved up to
a plastics position at Oceana, which I am very happy about, so,
congratulations.

In Oceana’s view, what has actually been accomplished pursuant
to the marine litter provisions of the USMCA? Is there a place
where we can identify a reduced pound of marine plastic waste as
a result of this agreement and the enforcement provisions of it, or
is most of that work ahead of us?

Ms. LoweLL. Thanks; it is good to see you today. I would say
that we are very thankful for the investments that the USMCA im-
plementing language had on marine debris, an investment of $8
million to help address the problem. We hope that Canada and
Mexico are mirroring that with additional investments in their own
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countries. As we know, marine debris, marine litter, is a huge prob-
lem. The flow of plastics into our oceans is just creating a storm
out there.

You know, we have not—the latest studies that we have seen on
some of the clean-ups have been since 2019. So I really cannot see
what happened in 2020, but in 2019 from the coastal clean-ups
around the world, the most prominent items on the beach, the top
ten found were things like single use plastics like chip wrappers,
bottle caps, stirrers, straws, lids, plates.

That type of single use plastic 1s really something that our coun-
tries could focus on to reduce the flow of pollution in the water. We
really need to reduce the production and use of single use plastics.
And you know, the provisions in the USMCA do not require that,
but it is something our countries could work on collaboratively to
address a problem that impacts not only our countries, but the
health of the oceans.

Senator WHITEHOUSE. Yes. Well, thank you. I think it is good
that the USMCA mentioned marine litter, and it is good that there
is funding, but I do not think we are at a point yet where we can
identify a single pound of plastic that has been kept out of the
oceans as a result of anything that has been done yet. So I think
we continue to have a call to action as our oceans fill more and
more and more with plastic waste that tends not to biodegrade.

So over to your issue of fisheries. We have been focusing in the
National Defense Authorization Act on trying to improve the infor-
mation flow to those who are trying to combat IUU fishing, and we
are having, I would say, only moderate success. The Navy was not
interested at all. The Coast Guard is somewhat interested.

But as you know, there is quite a robust, private, and non-
governmental network out there, led in many respects by Vulcan,
to help provide information to people who are doing IUU enforce-
ment. We would like to do what we can to strengthen that, if you
have any advice on that.

Second, we see China as a very significant abuser of fisheries all
around the world. I traveled a lot with Senator McCain, and we
went at various times to the Philippines, Indonesia, Vietnam, Thai-
land, and in every one of those countries, when we raised the issue
of fishing, they were very upset at the way Chinese fishing vessels
were behaving in their fishing waters, and the extent to which Chi-
nese military and Coast Guard vessels provided physical protection
for vessels that were fishing illegally—and that there were actually
encounters between their sovereign vessels and Chinese sovereign
vessels trying to interfere with enforcement in their waters. There
are other countries like East Timor that have communicated with
us those same concerns.

Could you comment a little bit on what we need to do next on
IUU fishing?

Ms. LOWELL. Yes. So really I think transparency and documenta-
tion of fish products is primary. We really need to get, for every
fish coming into the U.S., reporting on who caught it, where they
caught it, how they caught it, their authorization, to ensure that
legality is a condition of import. And then also transparency, so
that we can see where those vessels are, verify the information
that comes in, that only fish that is legally caught and produced
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without using forced labor or other human rights abuses actually
makes it into the U.S.

And you know, on the China issue, I really do think fishery sub-
sidies are a way to get to the Chinese fleet as well. We were happy
to see the subsidies language in the USMCA, and really encourage
the U.S. to continue negotiations at the WTO to put stronger dis-
ciplines on fishery subsidies.

That is really driving the over-capacity of the distant water fish-
ing fleets that are fishing right outside of coastal nations that do
not have the ability to enforce their own waters. Some are IUU
fishing, and it really undermines U.S. fishermen that are very
heavily regulated, that have some of the strongest management
measures in the world, to have to compete in a marketplace with
IUU fishing and the subsidized distant water fishing fleets.

Se}Illator WHITEHOUSE. Yes, it is just not fair. Thank you very
much.

Thank you Mr. Chairman.

The CHAIRMAN. I thank my colleagues.

Senator Hassan is here.

Senator HASSAN. Thank you, Senator Wyden.

The CHAIRMAN. I want to tell all our guests, this has been a hec-
tic day, even by Senate standards.

Senator Hassan, you voted, so you can——

Senator HASSAN. Actually I have not voted, but I had two other
hearings. So I am going to quickly go, and then we are going to
go vote.

The CHAIRMAN. Go; great.

Senator HASSAN. So I appreciate all of you very much, and I
wanted to start with a couple of questions to you, Mr. Huttema.
The USMCA expanded New Hampshire dairy farmers’ access to the
Canadian market by reforming its milk supply management sys-
tem and dairy trade policies. In implementing this agreement, the
U.S. also needs to monitor whether Canada responds to increased
U.S. exports by selling below-cost milk into other markets, which
would undercut competition. How do you expect Canada to respond
to increased U.S. dairy exports, especially given the issues you
raised in your testimony about Canadian progress in implementing
dairy reforms?

Mr. HUTTEMA. History repeats itself. I would expect them to just
continue to continue to export. I do not believe that the dairy sys-
tem in Canada is very regulated, and we are not against Canadian
dairy farmers per se. We are more about just maintaining their
market and not interfering with ours. But they have had a history
of trying to push more product.

Senator HASSAN. Thank you. In addition to increasing access to
the Canadian dairy market, New Hampshire dairy farmers have
also highlighted the importance of the USMCA for boosting U.S.
dairy exports to Mexico. Before the USMCA, trade tensions and re-
taliatory cheese tariffs from Mexico were costing U.S. dairy jobs
and making it harder for our dairy farmers to compete.

How did the passage of the USMCA and deescalation of trade
tensions help U.S. dairy exports to Mexico, and how have the con-
cerning trade restrictions you mentioned in your testimony affected
U.S. dairy exports since passage of the deal?
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Mr. HUTTEMA. So the trade tensions before the deal were defi-
nitely hindering our exports and hurting our farmers. Since then,
with the implementation of USMCA, it has definitely helped and
helped raise prices as well. I think when it comes to Mexico, we
can get a handle on it. We just have to be proactive and make sure
that it happens.

Senator HASsSAN. I would look forward to working with you on
that.

And then, Ms. Lowell, I just have one additional question, kind
of building on what Senator Whitehouse was just talking about.
Marine debris is a critical issue for humans, for wildlife.

I too live in a coastal State, where organizations like the Blue
Ocean Society for Marine Conservation collected more than 6,000
pounds of litter from New Hampshire’s beaches in 2019 alone. I
will just note that we have about 18 miles of coastline. So that is
6,000 pounds of litter from 18 miles of coastline in 2019.

I am grateful to Senators Whitehouse and Carper as champions
of addressing this issue, and I am glad that there was additional
funding in the USMCA Implementation Act to support efforts to
prevent, reduce, and remove marine debris across the country. But
are there things in addition to what you talked about in your an-
swer to Senator Whitehouse, things we can do, efforts to encourage
cooperation with our partners like Canada, to ensure that we are
adequately addressing marine debris in New Hampshire and all
across the country?

Ms. LOWELL. Yes; thanks for that question. I really think the
way to address plastics and marine debris in our oceans is, we real-
ly need to turn off the tap and slow the flow of single use plastic
production and use. From those coastal clean-ups, as I mentioned
before, you know the top ten items found were food wrappers, so
candy and chip bags, cigarette butts, plastic beverage bottles, plas-
tic bottle caps, straws and stirrers, plastic cups and plates, plastic
grocery bags, plastic takeout containers, and other plastic bags and
lids.

So these are the items that are making up the bulk of marine
litter on beaches around the world. So really, one of the keys to re-
duce the flow of plastics into our oceans is to reduce the use of sin-
gle use plastic, reduce the production of that, and transition into
more sustainable products that can both protect our oceans and re-
duce waste so you do not need a beach clean-up on your beaches.
That is a crazy amount of litter in just a small New Hampshire-
sized coastline.

Senator HAsSAN. Well, thank you for that, and thank you, Mr.
Chair. It is something we can work on with our partners globally
too. Thanks.

The CHAIRMAN. All right. I thank my colleague, and let me just
tell our guests we so appreciate your coming, because as we said
something like 3 hours ago, this was a chance to really review
where we are with respect to USMCA at 1 year old.

And the reality—and I see this in my home State, because we
are so trade-sensitive and the trade jobs often pay better than do
the non-trade jobs. The very first thing people say is, “Hey, you
talk about new trade agreements. How about enforcing the laws
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that are on the books today?” And that is what caused Senator
Brown and I to write the rapid response provision.

Mr. Davis, we thank you. We are going to be looking for, as I
asked in my questions, your suggestions on how to take a strong
provision and strengthen it, because the failure to enforce trade
rules has real consequences.

And in particular, the point that you made, Dr. McMurry-Heath,
is, when they basically said let’s go ahead with this new agreement
without really getting these new obligations in place, to use your
words, that had real consequences for innovators in terms of agri-
culture and health care, biotech and technology.

So I think the message that the three of you have given us—and
of course, as Mr. Huttema knows, dairy is hugely important in my
State, where we share many of the concerns that you have outlined
today. It just doubles our effort now with an administration that
really wants to tackle these problems in an aggressive way to get
at it.

You have given us a lot of good, good suggestions, and I particu-
larly appreciate your outlining the real-world consequences of the
failure to have aggressive trade law enforcement. Coming from my
State which is, of course, nearly always thinking about trade as it
relates to Asia, to have citizens in Oregon say the first thing that
Washington has to do is enforce the laws on the books, the trade
laws on the books, it sends a very powerful message which you all
have helped—the word of the day—to reinforce. So, thank you all.

And for members, the questions for the record are due August
3rd.

And with that, the Finance Committee is adjourned.

[Whereupon, at 12:11 p.m., the hearing was concluded.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HON. MIKE CRAPO,
A U.S. SENATOR FrROM IDAHO

Thank you, Mr. Chairman. Returning to our work as Mike would have wanted,
I appreciate our witnesses taking the time to discuss issues critically important to
the work of our committee.

Welcome to Allan Huttema, chairman of the Northwest Dairy Association and
Darigold board of directors, who is joining us from Parma, ID. Thank you for taking
the time to discuss how these issues are important to our State.

Today’s hearing marks the 1l-year anniversary of the United States-Mexico-
Canada Agreement, or USMCA, coming into force. Mexico and Canada are two of
our most important trading partners. We cannot take these relationships for grant-
ed. To take one example, the United States exported $1.4 billion and $731 million
worth of dairy products to Mexico and Canada, respectively, in 2018. But just a gen-
eration ago, nearly all of the dairy products produced in the United States stayed
in the United States.

Today, the Idaho dairy industry—which represents 6 percent of the State’s GDP—
produces more than 15 times the production necessary for the State’s needs. Open-
ing markets has fed our neighbors and created jobs at home. However, our dairy
industry faces a number of new barriers, including attempts by trading partners to
prevent our farmers from using common cheese names by claiming they are geo-
graphic indications.

The potato industry has also faced its share of challenges, with the Mexican Su-
preme Court only recently ruling that potato growers can sell fresh potatoes into
all of Mexico, consistent with its obligations under the USMCA. However, I will not
consider the matter finished until Idaho’s farmers are able to sell high-quality pota-
toes to every family in Mexico.

Likewise, when the North American Free Trade Agreement, or NAFTA, was nego-
tiated, we did not fully appreciate the potential of digital trade, which now contrib-
utes over $2 trillion to annual GDP. That is why I support a number of USMCA
innovations to help us meet the challenges of the 21st-century economy and drive
economic prosperity in North America. These include Canada allocating new tariff
rate quotas for dairy products, Mexico agreeing to protect 33 common cheese names,
a cutting-edge digital trade chapter, and better protection for copyright.

This committee had a role in developing them, and it is appropriate to examine
whether these innovations are delivering. That cannot be said for last-minute
changes added through a USMCA Protocol of Amendment at the behest of the
House Democrat Working Group. This committee had no opportunity to vet those
changes, or even see the text of those changes before they were finalized.

I am concerned that some of our Democrat House colleagues now want to push
their changes—that allegedly strengthen labor and environment standards, but
most certainly weaken our intellectual property rights—into new agreements before
we even have a complete understanding of their full implications. I will not accept
that. That is why this hearing is so important. If we are going to unlock the promise
of USMCA, and also understand its shortcomings, we need to press for effective im-
plementation and enforcement.

(45)
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To date, the administration’s efforts on that front are fairly disappointing. I will
highlight three examples. First, USMCA contains commitments that should facili-
tate cooperation on agricultural biotechnology, including that decisions regarding
the approval of such technology be based on science. This technology not only in-
creases farmers’ yields but allows them to grow crops more sustainably, including
by using less pesticide and reduced tillage. Unfortunately, Mexico has refused to ap-
prove any biotechnology food or feed products since May 2018. Despite the clear eco-
nomic and environmental benefits, the administration has yet to take any enforce-
ment action on this important issue.

Second, Mexico is proceeding with new discriminatory actions, such as measures
favoring its state-owned electricity and petroleum companies. Mexico previously
prioritized dispatch on its electrical grid on the basis of cost, which allowed private
producers, including wind and solar energy providers, to compete. Instead, Mexico
intends to give preference to its state-owned electricity company. The administration
needs to be engaged now before barriers like this are fully in place.

Finally, where the administration is taking enforcement actions, it fails to do so
transparently, or in appropriate consultation with Congress. I am referring to the
use of the USMCA rapid response labor mechanism. As I noted at our hearing on
the President’s trade agenda, I am committed to ensuring our workers can compete
on a level playing field. That effort requires transparency. Otherwise, how would
Congress, the affected parties, and civil society know if the mechanism is being used
appropriately and effectively?

Accordingly, USTR must explain what potential actions, in its view, may or may
not constitute a denial of rights. USTR has failed to do so with respect to its recent
use of the mechanism with respect to Tridonex’s facility in Mexico. This hearing is
a good opportunity for the committee to examine whether USMCA’s commitments
are delivering on their promise. This discussion will also help in developing a future
trade agenda. I look forward to hearing what our knowledgeable witnesses have to
say to help us in this effort.

Mr. Chairman, thank you again for organizing this hearing, and thank you again
to our witnesses for appearing today.

PREPARED STATEMENT OF BENJAMIN DAVIS, DIRECTOR OF
INTERNATIONAL AFFAIRS, UNITED STEELWORKERS

Chairman Wyden, Ranking Member Crapo, members of the committee, thank you
very much for the opportunity to testify on the implementation of the USMCA, and
specifically the labor provisions which are so important to workers in the U.S., Can-
ada, and Mexico.

I am Benjamin Davis, director of international affairs for the United Steel-
workers, and also the chair of the Independent Mexico Labor Expert Board, an enti-
ty created by the USMCA implementing bill passed by this committee and signed
into law.

NAFTA, and the generation of trade agreements that followed it, did tremendous
damage to the American middle class and, in many ways, sowed the seeds of our
current political crisis. The argument that trade improves the general welfare, with-
out taking account of its differential impact across all sectors of the population—
particularly, manufacturing workers—has been questioned in theory and clearly re-
futed in reality.

In order to effectively assess the value of a good or a service, we must analyze
not only its price, but the conditions under which it was produced—specifically,
whether technology and skills are subject to democratic regulation, and whether the
fundamental rights of workers are respected in the production process. The failure
to address these issues effectively and systematically has done tremendous damage
to workers—both here and abroad—and to industries and supply chains that are
critical to our national security.

As the Chair of the International Trade Commission recently noted in a com-
prehensive report on “Economic Impact of Trade Agreements Implemented under
Trade Authorities Procedures”:

trade agreements today do not simply reduce or eliminate (“liberalize”)
trade barriers and expand trade, and not every domestic rule or regulation
should be viewed as an “unnecessary obstacle to trade.” Trade policymakers
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today are often just as interested in negotiating provisions that require
trading partners to adopt and implement rules and regulations concerning,
for example, intellectual property rights, consumer protections on the Inter-
net, labor standards, and environmental protections. All of these rules can
create winners and losers in our economy. But the distributional effects of
trade agreements are not fully accounted for in most models, particularly
when economies are not fully employed (and economies are rarely fully em-
ployed).1

In the specific case of NAFTA, “the ever-present threat of offshoring production
to Mexico in the absence of enforceable labor provisions combined with tariff reduc-
tions on Mexican imports likely weakened U.S. manufacturing workers’ ability to
bargain for higher wages; but standard models cannot account for that.”2 The Re-
port pointed to evidence that Mexico’s labor costs in key export industries were de-
clining prior to USMCA, leading to an increase in the wage gap in motor vehicles,
for example, of nearly 60 percent (see table below).3

Table 4.2 Hourly Compensation Costs in Three Major Industries in
the United States and Mexico, 2008 and 2016

Industy Country 059 OS5 20082016 (%)

Computer, electronic, and optical | United States 45.42 54.28 2.3
products

Computer, electronic, and optical | Mexico 5.11 4.13 —-2.6
products

Motor vehicle and other transportation | United States 41.91 48.97 2.0
equipment

Motor vehicle and other transportation | Mexico 6.39 4.68 -3.8
equipment

Primary and fabricated metals United States 30.21 35.87 2.2

Primary and fabricated metals Mexico 5.04 4.17 -2.3

Source: The Conference Board, International Labor Comparisons program, April 2018.
CAGR = compound annual growth rate.

The ITC report also provides an update on the impact of automotive rules of ori-
gin in USMCA. This analysis shows some relocation of global production towards
the North American region. Whether production within the region will shift towards
the U.S. remains to be seen.# The agreement has only been in effect for a year and
is still in its infancy; moreover, recent decisions call this shift into question.5> But
there is no doubt that such a shift cannot be sustained without strong enforcement
of the automotive rules of origin provisions of USMCA. Reported recent attempts by
Canada and Mexico to weaken these provisions threaten to roll back a commitment
made to U.S. autoworkers and must be rejected.®

1United States International Trade Commission, Economic Impact of Trade Agreements Im-
plemented under Trade Authorities Procedures, 2021 Report, p. 219.

2]d., p. 220.

31d., p. 152. We are concerned that the International Labor Comparisons program, which was
a major source of data for the ITC study, was discontinued by the Bureau of Labor Statistics
in 2013 and, although a successor program is maintained by The Conference Board, key data
on hourly compensation costs in manufacturing have not been updated since 2016. The lack of
current information complicates efforts to measure the effectiveness of USMCA enforcement
measures. See Information Technology and Innovation Foundation, Federal Statistical Needs for
a National Advanced Industry and Technology Strategy (July 2021), p. 3; Josh Wright, “Why
Jobs Reports Are Less Useful for Business,” Fortune, May 6, 2016.

4United States International Trade Commission, Economic Impact of Trade Agreements Im-
plemented under Trade Authorities Procedures, 2021 Report, p. 125.

5“‘Slap in the face’ UAW says of GM’s move to build EVs in Mexico,” Detroit Free Press, April
21, 2021.

6“U.S., Mexico fail to resolve dispute on trade rules for cars,” The Spokesman-Review, July
23, 2021.
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Likewise, the continuing drumbeat of plant closings and relocations to Mexico?
underscores the urgent need for reauthorization of Trade Adjustment Assistance$
as well as reform of the WARN Act.

The USMCA passed Congress with a large bipartisan majority. The Steelworkers,
along with the AFL—CIO, supported the final agreement after Congress improved
upon the text negotiated by the prior administration. We pushed for changes in
rules of origin for steel. We advocated for changes to provisions that would limit pa-
tients’ access to medicines. Environmental provisions needed to be enhanced. All of
the provisions of the Agreement require oversight to ensure their proper implemen-
tation, monitoring and enforcement.

Most critical to our support was the emphasis on labor rights improvements in
Mexican law, backed up by the rapid response mechanism initially developed by
you, Chairman Wyden, and Senator Brown.

The focus of the labor law changes was to disrupt the protection union system in
Mexico under which most workers have had no real voice in choosing their union
representatives and often have no knowledge of the contract that determines their
wages and working conditions. This system has maintained artificially low wages:
for example, at the GM Silao plant—the subject of a USTR-initiated filing under the
rapid response mechanism—the starting wage is $1.35 per hour.

Workers’ rights to secure democratic unions and collective bargaining have been
denied in Mexico for many years and the jury is still out as to whether Mexico’s
new laws and the USCMA will make a difference.

Let me briefly summarize the key conclusions and recommendations of the
Board’s report of July 7th, which is included as an attachment to this testimony.
While there has been significant progress on USMCA implementation in some
areas, the Board raised concerns about (1) transparency, (2) the contract legiti-
mation process, (3) budget and staffing of Mexico’s new labor institutions, and (4)
U.S. technical cooperation.

TRANSPARENCY

Almost 27 months after Mexico’s labor law reform was approved, most workers
covered by a union contract still don’t have a copy of their contract or their union
statutes—including the workers at Tridonex in Matamoros, which is the subject of
a rapid response mechanism case under the USMCA. The 2019 labor law requires
employers and unions to give workers copies of their contracts, but these provisions
won’t be fully implemented for several years. Online access—which is already avail-
able for contracts in some jurisdictions—should be accelerated and should not re-
quire workers to submit individual requests.

CONTRACT LEGITIMATION

The Board raised significant concerns about the effectiveness of the contract
legitimation process. As of today, Mexico reports that 1,378 legitimation votes have
been held, covering 797,587 workers (about 18 percent of the estimated unionized
workforce). Government officials have stated that they ultimately expect at least
80,000 contracts to be voted on. This would require about 120 legitimation votes per
day, every day, from now until May 1, 2023. That clearly exceeds the capacity of
the government institutions, and may require them to rely on private notaries hired
by the incumbent unions. As we have seen in the GM Silao case, putting the incum-
bent union in charge of the vote creates an inherent conflict of interest and poten-
tially disastrous consequences.

BUDGET AND STAFFING

The Board raised concerns about staff shortages at the Labor Secretariat and the
Federal Center for Conciliation and Labor Registration, which have faced a huge
challenge of implementing the reforms under pandemic conditions. For example, the
Federal Center currently has only 29 staff responsible for monitoring contract
legitimation votes. Clearly, there is not enough money to support timely and effec-
tive implementation of the reforms. The Inter-American Development Bank gave

7“Wisconsin workers fight factory move to Mexico: ‘Anxiety is through the roof,’” Guardian,
July 18, 2021; “FreightCar America got a $10 million PPP loan, then closed its plant and moved
manufacturing jobs to Mexico,” Roanoke Times, July 17, 2021; “Fair Lawn Nabisco Plant to
Bake Last Cookies Friday. What’s Next?”, Patch, July 15, 2021.

8Tom Conway, A Life-Saving Program, July 16, 2021.
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Mexico an $800-million unsecured loan to support the labor reform, but it appears
that none of those funds have been used for this purpose.

U.S. TECHNICAL ASSISTANCE

Finally, the Board raised significant concerns about the pace and focus of U.S.
technical assistance to support Mexico’s labor reforms. Of the $180 million appro-
priated by Congress, only 550 million has been allocated, and only $10 million of
that directly supports efforts by Mexican workers to establish democratic unions.
Strangely, this initial allocation of USMCA funds excluded the auto and auto parts
sector from labor capacity building.

The Board referenced the recommendation of Ways and Means Democrats that
“ILAB should spend at least $30 million annually of USMCA Appropriated Funds
on worker organizing and union capacity building in Mexico,” and I believe this
funding is the minimum level needed to achieve our goals.

Without a fundamental shift from protection unions like the ones at GM and
Tridonex towards democratic labor organizations, no amount of government over-
sight will result in a trade union movement that can organize and bargain for high-
er wages for Mexican workers to address the structural inequality in the USMCA
region that drives both migration and loss of good manufacturing jobs.

Thank you, and I will be happy to answer any questions.

Attachment 1—July 7, 2021 report of the Independent Mexico Labor Expert Board and Sepa-
rate Statement of Members Fortson et al., https://www.maquilasolidarity.org/sites/default/
files | attachment | IMLEB%20Report%20and%20Separate%20Stmt%200f%20Members%20F ortson
%20et%20al.%202021.07.7.pdf.

QUESTIONS SUBMITTED FOR THE RECORD TO BENJAMIN DAVIS

QUESTION SUBMITTED BY HON. RoN WYDEN

Question. One of the game changers in the USMCA was the rapid response mech-
anism. It presents an opportunity to respond quickly and efficiently to facility level
violations, and has the potential to turn the tide for workers in Mexico and the
United States. USTR has now twice engaged the rapid response mechanism to ad-
dress facility-level labor violations.

Recognizing that the USMCA parties are still working to understand what role
the rapid response mechanism can and will play in labor obligation enforcement,
what aspects of the rapid response mechanism should we as the Finance Committee
pay attention to when thinking about how to make the mechanism as effective as
possible or how it may need to be improved in the future?

Answer. The rapid response mechanism (RRM) is a critical element of USMCA
enforcement that should be incorporated—with improvements—into other trade
agreements. To fulfill its potential as a means of empowering Mexican workers to
democratize their unions and increase their wages, it is essential that the RRM be
used regularly and effectively, and that it be complemented by capacity building for
workers and government institutions.

In the initial cases, we have seen the need for extensive documentation of worker
rights violations. But in Mexico, currently only about 1 percent of the workforce is
represented by democratic unions, and these unions in most cases have limited re-
sources and capacity to document violations. In addition, there are only a small
number of labor lawyers who represent democratic unions, and in many parts of the
country it can be difficult or impossible for workers to find representation. Capacity
building to enable workers to exercise their rights to organize and bargain is there-
fore essential. The IMLEB report of July 7, 2021 recommended that “ILAB should
immediately direct at least ¥100 million of the unallocated USMCA funding to
building worker capacity for organizing and bargaining, including legal and research
support.”

The capacity of Mexican government institutions, including the STPS and the
CFCRL, also needs reinforcement. As the IMLEB report points out, these institu-
tions face both immediate challenges, including a backlog of at least 80,000 contract
legitimation votes and the requirement to ensure workers’ access to their union con-
tracts and other documents, as well as a long-term need to recruit, train and deploy
inspectors to enforce the new labor laws. While Mexico has invested significant re-
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sources in creating and staffing these institutions, they will likely require both polit-
ical and financial support to become truly effective.

The early cases under the RRM will help us understand what is working, and
what needs improvement. The entrenched protection union system in Mexico will
seek to protect its interests and continue to degrade workers’ rights. We must be
willing to update and reform the mechanism if need be.

QUESTIONS SUBMITTED BY HON. MARIA CANTWELL

Question. During consideration of the U.S.-Mexico-Canada Agreement (USMCA),
I pushed for $240 million in U.S. technical assistance for capacity building through
the U.S. Department of Labor to support reforms of the Mexican labor justice sys-
tem, worker-focused capacity building, and efforts to reduce child labor, forced labor,
and human trafficking in Mexico.

This assistance was aimed at educating Mexican judges and labor officials about
worker rights, digitizing and reviewing collective bargaining agreements, and
strengthening mechanism for monitoring and enforcement.

Capacity building and enforcement go hand in hand. The COVID pandemic has
slowed everything down around the world, but efforts to improve labor law and
labor rights in Mexico must continue.

From your perspective, where do we stand on U.S. assistance to improve Mexican
labor conditions and protection of labor rights?

Answer. Of the $130 million appropriated by Congress for USMCA implementa-
tion, only $50 million has been allocated and only $10 million of that goes directly
to increase workers’ capacity to use the new laws and mechanisms. Given the chal-
lenges noted in the IMLEB report, the disbursement of the remaining funds should
be stepped up and focused on worker capacity building. While ILAB has issued addi-
tional notifications in the past month,! none of these appears to be focused on build-
ing worker capacity to achieve union democracy and genuine collective bargaining.

Question. How much has the COVID-19 pandemic slowed down efforts to imple-
ment labor law reforms in Mexico?

Answer. The pandemic has had a severe impact on employment and wages, with
the greatest effect on informal and contingent workers. In terms of labor reform im-
plementation, there have been multiple delays of the deadline for unions to reform
their statutes to comply with the democracy and transparency requirements of the
law. Contract legitimation votes may also have been affected. And it has hampered
the ability to collect facts at a number of facilities where there have been allegations
of workers’ rights violations.

Question. What should the Biden administration be doing now to help the Mexi-
can Government stay on track to follow through on reforms and efforts to improve
workers’ rights? What should the priority areas of focus be?

Answer. Priority areas should be:

1. Reform of the contract legitimation process.

2. Ensure that workers have access to their collective bargaining agreements,
union statutes, and financial reports as quickly as possible.

3. Hire and train additional enforcement personnel.

4. End the widespread and legal practice of employer payments to officials of pro-
tection unions and consider adopting a requirement that any U.S. employer or
contractor operating in Mexico publicly disclose payments to officials of protec-
tion unions.

Question. In 2020, ALCOA idled its Intalco aluminum plant in Ferndale, WA,
costing about 700 jobs. The U.S. has had to compete with global overcapacity and
subsidized steel and aluminum for many years, putting extreme pressure on U.S.
producers.

In June, President Biden agreed with the European Union to try to resolve dif-
ferences on steel and aluminum by the end of the year. USTR Ambassador Tai is
in the process of holding talks to try to reach an agreement.

1See FOA-ILAB-21-09, July 16, 2021; NOI-ILAB-21-13, July 30, 2021; NOI-ILAB-21-14,
July 30, 2021; NOI-ILAB-21-15, August 5, 2021.
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Should the United States bring Canada into any agreement with the European
Union on steel and aluminum?

Answer. There are unique considerations between Canada and U.S. related to de-
fense and a preexisting agreement. U.S. negotiators will have their hands full focus-
ing on the importance of maintaining domestic employment and production capabili-
ties of the domestic industry to ensure our national defense and critical infrastruc-
ture, which should be priority in negotiations with the EU.

Question. Could an agreement among allies on steel and aluminum help to bring
them together to address overcapacity and subsidies in other countries like Russia,
India, and China?

Answer. For the union a focus on maintaining domestic employment is a priority
in any agreement between countries to address overcapacity in steel and aluminum.
Russia, India, and China have compounded overcapacity issues and we should work
with our allies to contain overcapacity or subsidies but will need to carefully navi-
gate economic competition even with our allies. So far, efforts to limit global over-
capacity (e.g., Global Forum on Steel Excess Capacity, OECD steel committee) have
not produced results, because many of our trading partners refused to really work
for a solution. Strong, multilateral enforceable disciplines are the goal, but we must
not unilaterally disarm and jeopardize our national and economic security interests
in the interim.

PREPARED STATEMENT OF ALLAN HUTTEMA, CHAIR, BOARD OF DIRECTORS,
DARIGOLD AND NORTHWEST DAIRY ASSOCIATION

Chairman Wyden, Ranking Member Crapo, and members of the committee, thank
you for inviting me to testify on “Implementation and Enforcement of the United
States-Mexico-Canada Agreement: One Year After Entry Into Force.” My name is
Allan Huttema, and I am a dairy farmer from Parma, ID. My dairy career started
in 1991 in Chilliwack, British Columbia under the Canadian supply management
system. I moved to Everson, WA in 2003, where I started a 500-cow dairy, and then
to our current location in Parma in 2010. Together with my wife Mary Jo and two
sons, Christopher and Jeremy, we operate an 800-cow dairy and crop approximately
500 acres of corn and triticale for silage. I currently serve as chair of the Darigold
and Northwest Dairy Association board, as well as board member for the National
Milk Producers Federation (NMPF), the latter of which develops and carries out
policies that advance the well-being of dairy producers like myself and the coopera-
tives we own.

NMPF’s member cooperatives produce the majority of the U.S. milk supply, mak-
ing NMPF the voice of more than 32,000 dairy producers on national issues. Inter-
national trade is one of those issues and in recent years it has been one of the most
important to our industry. NMPF works closely on international trade issues with
the U.S. Dairy Export Council whose partnership between producers, proprietary
companies, trading companies and others interested in supporting U.S. dairy ex-
ports has contributed greatly to the success of the industry and the thousands of
workers who are supported by dairy exports throughout the supply chain.

TESTIMONY SUMMARY

Maintaining our trade relationships and expanding market access for U.S. dairy
products is vital to the strength of the domestic dairy industry and the economic
health of rural America. USMCA made tremendous strides to modernize trade rules
and facilitate the smooth flow of U.S. dairy products throughout North America, but
the benefits of USMCA will only flow if Canada and Mexico properly implement the
agreement. This will require proactive monitoring and enforcement of USMCA im-
plementation, including through enforcement actions such as that taken against
Canada’s administration of its tariff rate quotas for dairy products.

While the U.S. Trade Representative’s recent initiation of USMCA dispute settle-
ment proceedings over Canada’s allocation of dairy tariff-rate quotas (TRQs) is a
welcome step, additional monitoring and enforcement efforts must also focus on
Canada’s implementation of its commitments on Class 7 pricing and export sur-
charges on Canada’s dairy protein exports, as well as on Mexico’s proliferation of
ill-intended regulations that are aimed at disrupting trade. Close attention must
also be paid to Mexico’s implementation of USMCA provisions on geographical indi-
cations (GIs).
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USMCA’s GI provisions can and should serve as a valuable foundation to respond
to the threat posed by the EU’s efforts in various markets to restrict U.S. dairy com-
petition by denying U.S. producers the right to use common food names.

While USMCA represents an important step in maintaining and expanding export
opportunities for U.S. dairy, it should be followed by active negotiation of additional
trade agreements with key export markets and aggressive efforts to level the play-
ing for dairy exports.

USMCA

The U.S.-Mexico-Canada Agreement builds on the most important trade agree-
ment—the North America Free Trade Agreement (NAFTA)—for America’s dairy
farmers and businesses. NAFTA resulted in U.S. agriculture’s strongest and most
important trade relationship, growing to over $40 billion in exports, including $1.9
billion in U.S. dairy exports. Canada and Mexico now take 27 percent of all U.S.
agricultural exports and over 30 percent of U.S. dairy exports, providing critical
farm income to America’s farmers and ranchers.

In 2017, the prior administration threatened to withdraw from NAFTA, putting
at significant risk the economic viability of U.S. agricultural and dairy exports. That
threat, which resulted in a public outcry from U.S. agriculture, was able to be
turned into a negotiation to improve on NAFTA and to address remaining market
access barriers.

For example, NAFTA had failed to provide preferential access for U.S. dairy ex-
ports into Canada. Dairy is the most protected and one of the politically strongest
sectors in Canada. In the USMCA, the United States prioritized getting improved
access for U.S. dairy into Canada and to fixing distortions in Canada’s milk pricing
policies that undermined U.S. dairy exports to Canada and other countries. The re-
sults included Canada establishing tariff rate quotas (TRQs) solely for U.S. exports,
worth an estimated $300 million as well as important changes to Canada’s distor-
tions in its milk class pricing system. This was the first time U.S. dairy exports re-
ceived preferential access into the Canadian market.

Mexico was also negotiating with the European Union in 2017, which could have
completely prohibited certain cheese sales into Mexico. The EU was demanding that
Mexico protect certain geographical indications for cheeses even though U.S. export-
ers sold those cheeses (e.g., “feta,” “parmesan,” etc.) into Mexico. The United States
used its leverage in USMCA negotiations to minimize the negative impact of any
EU-Mexico agreement on GIs, obtaining Mexico’s commitment to allow certain com-
mon cheese names to continue to be used in the Mexican market.

Negotiations with Mexico and Canada on dairy were some of the hardest issues
to tackle. The close coordination between the U.S. dairy industry and U.S. nego-
tiators enabled outcomes that benefit America’s dairy farmers and exporters. While
the results may not be everything that the U.S. dairy industry sought, USMCA’s
improvements over NAFTA are important, providing opportunities for new markets
in Canada and protecting U.S. access into Mexico. The U.S. dairy industry welcomes
the hard work of U.S. negotiators and the broad bipartisan support from Congress
in supporting U.S. dairy interests and passing USMCA.

IMPORTANCE OF TRADE TO U.S. DAIRY

America’s dairy industry is an economic force that employs nearly 1 million Amer-
icans, contributes more than $64 billion in tax revenue, and adds about $620 billion
to the U.S. economy.!

Trade is essential to the health of the dairy industry. America’s dairy farmers and
processors have established themselves as the world’s preeminent suppliers of high-
quality dairy products, exporting more than $6.5 billion in dairy products in 2020
to customers around the world. Approximately 16 percent of U.S. milk production
last year was exported overseas in the form of a wide variety of dairy products from
cheese to ice cream to milk powder.

Our industry manufactures high-quality Made-in-America products that are be-
loved by consumers across the globe. In fact, in 2019, a cheese from the U.S. won
“Best in the World” at the World Cheese Awards for the first time ever. It is clear
that our dairy products can compete toe-to-toe and win against any country.

Lhttps:/ | medium.com [ dairy-exports-mean-jobs.
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Importantly, these exports drive growth across the U.S. economy. Dairy exports
alone create more than 85,000 U.S. jobs and have a nearly $12 billion economic im-
pact.!

Unfortunately, trade disputes and uncertainty in the global marketplace have ex-
acerbated the prolonged rural recession that has gripped the heartland and Amer-
ica’s dairy industry has been among the hardest hit. Dairy farmers and processors
have found their livelihoods under threat and the communities and economies that
depend on these producers are at risk. The U.S. Department of Agriculture reports
that the U.S. lost more than 6,000 dairy farms from 2017 to 2019, representing a
15-percent decline in dairy farm numbers over that period.2

When our exports increase, all dairy producers benefit. And when our exports are
impeded or we give up market share, the effect is ultimately felt by the farmer in
the prices they receive.

Free trade agreements have played an indispensable role in increasing U.S. ex-
ports. For example, before NAFTA was implemented in 1993, the United States ex-
ported just $618 million worth of dairy products, less than 10 percent of the current
figure. Dairy product exports to countries with which we have an FTA have grown
by $2.14 billion in total since their respective implementations. In terms of volume,
that is equivalent to 1.4 billion gallons of milk, greater than what Michigan, the 6th
largest U.S. milk producing State, produces in 1 year.

USMCA built on this success, making tremendous strides to modernize trade
rules and facilitate the smooth flow of U.S. dairy products throughout North Amer-
ica. America’s dairy farmers, manufacturers and exporters are grateful for this new
agreement that we hope will bring increased certainty to the U.S. dairy industry
by preserving access to our largest export market (Mexico), addressing Canada’s dis-
criminatory Class 7 dairy pricing policy, expanding critical market access, and de-
fending common cheese names, among other accomplishments.

If Canada and Mexico implement USMCA in keeping with the expectations estab-
lished during negotiations, it will strengthen exports of high-quality U.S. dairy prod-
ucts and secure real benefits for our industry. Under USMCA, U.S. dairy exports
will ultimately increase by more than $314 million a year, according to the U.S.
International Trade Commission. These dairy sales will have a positive effect on
American farmers, bolstering dairy farm revenue by an additional $548 million over
the first 6 years of implementation.

However, these benefits will only be fully realized if our trading partners adhere
faithfully not just to the letter of their commitments under USMCA, but to their
spirit as well.

CANADA

In this regard, NMPF and USDEC applaud U.S. Trade Representative Katherine
Tai’s May 25th decision to initiate USMCA dispute settlement proceedings over
Canada’s dairy TRQ administration. We also wish to express our appreciation to the
Finance Committee for its support of this critically important step.

Canada has not administered its TRQs fairly, as required by its USMCA obliga-
tions. Unfortunately, this is consistent with Canada’s long history of undermining
its market access commitments to protect its tightly controlled dairy market. Can-
ada’s TRQ system discourages full utilization and valuation of agreed upon quan-
tities. For example, the system allocates up to 85 percent of each TRQ to Canadian
processors who have little incentive to import and fails to allocate TRQs in the
quantities that applicants request. Further, up to only 15 percent of the TRQs are
allocated to distributors and zero is administered to retailers. USMCA dispute set-
tlement is the right course of action to address these unfair restrictions.

The decision to pursue dispute settlement also delivers a strong message against
the erection of future barriers in Canada and other markets as well. Our trading
partners need to know that failure to meet their agricultural trade commitments
with the United States will result in robust action to defend U.S. rights.

In this connection, we urge Congress to work proactively with USTR and USDA
as they monitor Canada’s implementation of other dairy related USMCA provisions,
such as those eliminating Canada’s discriminatory Class 7 dairy pricing policy and

2USDA’s National Agricultural Statistics Service reports there were 40,199 licensed dairy
herds in 2017 and 34,187 in 2019. The average 2-year loss rate prior to 2017 was less than 8
percent, starting in 2003.
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requiring export surcharges on dairy protein exports like skim milk powder, milk
protein concentrate, and infant formula. Here as well, Canada’s actions have given
cause for concern. Canadian exports of milk protein isolates (MPI) and certain skim
milk blends manufactured under the new Class 4a have been increasing in a man-
ner that seems designed to evade USMCA disciplines. USTR and USDA should
move quickly to deploy the dairy consultation tools laid out in USMCA’s Agriculture
Chapter to address this concern and to ensure that Canada’s other policies comply
with USMCA disciplines affecting trade in milk proteins.

MEXICO

Vigilant monitoring and aggressive enforcement will also be necessary with our
other USMCA partner, Mexico. Mexico is the largest export market for U.S. dairy
products, and the U.S. trade relationship with Mexico is of the utmost importance.
Unfortunately, of late there has been a proliferation of poorly designed Mexican reg-
ulations that have been disrupting trade, eroding the U.S.’s role as a reliable sup-
plier.

For example, Mexico has introduced new standards for milk powder (NOM-222)
and cheese (NOM-223) in January 2020. Despite being in force for less than a year,
a rule making process to amend these regulations will begin later this year for both.
From the outset, an update of these regulations so close to their entry into force
with the purpose of adding additional obligations for the industry is against the
good regulatory practices provided for under the USMCA.

There are many concerns with the proposed amendments to the milk powder
standard (NOM-222), which has a huge potential to disrupt trade. A prohibition on
using milk powder as raw material for fluid milk, as well as limitations on a certain
class of milk powder for production of dairy products (e.g., yogurt, cream, or cheese)
will not only make dairy products extremely expensive for Mexican consumers but
will discourage significant number of exports into Mexico. Additionally, the proposal
includes new requirements for additional information not related to the product dis-
criminates against U.S. product.

Similarly, there are a number of concerns with proposed amendments to the
cheese standard (NOM-223) that not only will make imports of cheese from the
United States more difficult but will also create an issue with national treatment
since our products will be treated differently than the Mexican products.

The U.S. should pursue discussions with Mexico treating this surge in regulatory
and customs enforcement issues as a collective concern, and not simply as one-off
issues. We need to restore smooth and predictable trading conditions with Mexico
to ensure that the U.S. and Mexico remain an integrated market and the promise
of USMCA is fulfilled.

Another area bearing close monitoring and, if necessary, enforcement is Mexico’s
implementation of USMCA provisions on common cheese names and geographical
indications (GIs). Regrettably, Mexico has acceded to the European demands to pre-
vent the use of common food names through the imposition of illegitimate GIs. Liv-
ing in Idaho, I recognize the importance of defending the rights of specific regions
like Idaho to protect compound names like “Idaho potatoes.” However, common
cheese names like “parmesan,” in addition to certain meat and wine terms that indi-
cate a type or method of production, have been in the public domain for centuries
and are considered as generic. GIs were not meant to restrict the generic names by
which millions of consumers recognize some of their favorite foods; use of GIs to cre-
ate this result must be firmly rejected as the protectionist and anti-trade policy that
it is.

Mexico undertook important commitments to the United States through USMCA
side letters on cheese common names?3 and prior users,* to protect from the abusive
and illegitimate actions from the European Union during the Mexico-EU free trade
agreement negotiations. We need to ensure that Mexico implements these provisions
in a manner that fulfills and recognizes the market access gains in NAFTA and
USMCA.

3 https:/ [ ustr.gov / sites | default/files / files | agreements | FTA| USMCA | Text | MX-US_Side_Let
ter_on_Cheeses.pdf.

Thttps:/ | ustr.gov/sites | default/files | files | agreements | FTA | USMCA | Text | MX-US_Side Let
ter on_Prior Users.pdf.
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MISUSING GEOGRAPHICAL INDICATIONS TO ERECT BARRIERS TO TRADE

To provide some perspective, I live in Parma, ID. According to the EU Commis-
sion, I could never call anything Parma despite that my town has had that name
since 1904 when it was incorporated. The United States needs to stop Mexico’s dete-
riorating approach to GIs. It is symptomatic of broader efforts that the EU has been
pursuing for some time to limit U.S. competition through imposition of GI provisions
in EU FTAs with U.S. trading partners. As stated above, the U.S. dairy industry
does not object to the protection of proper Gls, such as “Parmigiano Reggiano.” How-
ever, the EU has been aggressively seeking to confiscate generic terms that derive
from part of the protected name or are otherwise in common usage—such as “par-
mesan,” “feta,” and “asiago.” The threat to common food names is not constrained
to dairy but extends to other products as well, such as generic meat terms like
“black forest ham” and “bologna,” as well as common descriptive terms for wine
such as “vintage” and “chateau,” or the use of common wine grape varietal terms.

The EU’s GI campaign is as deliberate as it is destructive. If the EU is successful
in blocking U.S. exports of common food names, U.S. food producers will be severely
harmed, and consumers will no longer recognize familiar products. We appreciate
the actions the U.S. has taken so far to protect American jobs as well as the legiti-
mate rights of our food manufacturers, farmers, and exporters; however, combating
the EU will require continued vigilance, a coordinated U.S. interagency effort fo-
cused on preserving U.S. market access opportunities, and a pragmatic, results-
oriented approach to combating the EU’s trade-distorting approach to this topic.

The USMCA side letters on common names and prior users offer a potential bul-
wark against EU efforts by listing specific cheese names that the United States will
be permitted to continue to use and by ensuring that U.S. companies will be recog-
nized as “prior users” of common food names and therefore entitled to continue to
use them. The U.S. government must make it a policy objective to further expand
upon this successful framework in other trade negotiations to ensure that safe-
guards for American-made common food name products are strengthened, cloaked
barriers to trade are rejected, and legitimate IP protections preserved. The alter-
native would be continued erosion of U.S. market access as the EU continues efforts
to erect barriers to our products in third markets.

BUILDING ON USMCA IN KEY MARKETS

While USMCA is a significant step forward towards continued dairy export
growth, by itself it cannot achieve this goal. That will require a forward-leaning pos-
ture by the U.S. Government and active negotiation of additional trade agreements
with key export markets, both to level the playing field for American dairy products
and to allow our industry to grow exports and invest in expanding dairy jobs. The
United Kingdom, Southeast Asia, Japan, and even China present valuable opportu-
nities.

UNITED KINGDOM

The UK dairy market is a prosperous one with a significant segment of its dairy
consumption coming from imports, representing strong potential to expand U.S.
market share. However, numerous tariff and non-tariff barriers imposed by the EU
have long hindered U.S. dairy exports to the UK. These include bans on the use
of several common cheese names due to EU geographical indication policies and
certification-related challenges that overly complicate our industry’s ability to ship
product consistently and simply to Europe. The UK’s exit from the EU presents an
opportunity to move beyond the EU’s complex trade policies which act as major dis-
incentives to U.S. exports.

SOUTHEAST ASIA

U.S. dairy producers and businesses have worked hard to make advancements in
Southeast Asia and believe increased sales throughout Asia are key to the industry’s
future success.

Unfortunately, America’s biggest dairy export competitors—Europe, New Zealand,
and Australia—have negotiated FTAs with partners in Southeast Asia or are in the
process of doing so, leaving the U.S. as the only major supplier that will be left
without an FTA. The tariff advantages provided by these FTAs may in some cases
price alternate suppliers out of the market, including the U.S. This has put the U.S.
dairy industry at a distinct disadvantage, and we are at risk of seeing our competi-
tiveness erode in this important market region, particularly as our tariff disadvan-
tage exacerbates with ongoing dairy tariff phase-outs our competitors enjoy.
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U.S. focus would be most effectively invested in expanding American inroads into
key and growing markets throughout Southeast Asia, particularly Vietnam. Viet-
nam was the 8th largest U.S. dairy export destination in 2019. A developing econ-
omy and changing food trends in Vietnam have fueled a demand for dairy that can-
not be met by their domestic industry alone.

JAPAN

U.S. dairy farmers applauded the strides made for dairy in the Phase One U.S.-
Japan Trade Agreement as they will help stem the erosion of U.S. market share in
this key market, especially for cheese, whey, and lactose products. However, more
remains to be done to maximize opportunities in this top five U.S. dairy export mar-
ket for U.S. dairy farmers and processors. The dairy industry is urging U.S. trade
negotiators to build upon the Phase One deal and deliver the complete range of mar-
ket access opening and assurances necessary to ensure that U.S. dairy products can
best compete. A 2019 U.S. Dairy Export Council study found that if the U.S. has
at least the same market access as its competitors, the U.S. could roughly double
its share of the Japanese market over the next 10 years.

CHINA

China is the world’s second largest importer of dairy products and a critical mar-
ket for the U.S. dairy industry. The Phase One trade agreement with China made
important advances on nontariff issues and regulatory restrictions harming U.S.
dairy trade.> However, the U.S. Government’s work with China is not complete until
the retaliatory tariffs against all U.S. dairy exports are fully lifted.

Prior to the imposition of retaliatory tariffs, the U.S. had been expanding its mar-
ket share of China’s rapidly growing import market, growing by 10 percent a year
over the past decade. Although the dairy market in China continues a strong trajec-
tory of growth with tremendous potential, recent gains for U.S. dairy exports have
been reversed by the waves of retaliatory tariffs imposed by China. Once hard-
earned market access is lost, it will be difficult to recover or find another market
as pivotal for U.S. dairy exports as China. We therefore urge that Congress work
with the administration to press for removal of all retaliatory tariffs on dairy.

ENFORCEMENT

Just as new trade agreements will be critical to expanding export opportunities
and jobs for U.S. dairy farmers, insisting on a level playing field across the board,
including through enforcement of existing agreements, will be essential to securing
and maintaining market access for U.S. dairy. The decision to pursue dispute settle-
ment with Canada over its TRQ administration sends exactly the right message, but
other trading partners need to get that message as well. Notably, the EU’s misuse
of GIs is just one of the many barriers the EU is constantly erecting to our products,
all while benefitting from wide-open market access here in the United States. This
imbalance of opportunities is not right, and it cannot continue.

CONCLUSION

The U.S. dairy industry recognizes the importance of expanding overseas market
opportunities in order to bolster our farmers, processors, and manufacturers here
at home. We have worked hard to establish the U.S. as a reliable supplier of safe
and nutritious products to meet growing foreign demand for high-quality American
dairy products, and we want to be able to capitalize on these extensive efforts
through improved access to these markets.

USMCA represents an indispensable step towards maintaining and expanding ex-
port opportunities for U.S. dairy, albeit one requiring vigilant monitoring and ag-
gressive enforcement. USMCA also represents a foundation that should be built
upon through efforts to pursue additional trade agreements in key markets and to
dismantle trade barriers including GIs, in order to ensure continued growth and eco-
nomic security for the domestic dairy industry and, in turn, my family business.

I appreciate the opportunity to provide comments on these important issues to
this committee. Thank you.

5Summary of dairy-related results: htips://ustr.gov/sites/default/files/files/agreements/
phase%200ne%20agreement | Phase_One_Agreement-Commodity Fact Sheet-Dairy and Infant
Formula.pdf.
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QUESTIONS SUBMITTED FOR THE RECORD TO ALLAN HUTTEMA

QUESTION SUBMITTED BY HON. RON WYDEN

Question. Dairy producers have faced significant issues getting their products into
the Canadian market, and even greater issues competing with underpriced dairy in-
gredients in Canada and third markets. Essentially, Canada’s supply management
system is distorting the dairy market at home and abroad.

I was pleased to see that USTR initiated dispute resolution on Canada’s tariff rate
quota (TRQ) system. But what other issues should we be watching with regard to
Canada’s dairy obligations? In particular, do you think Canada has fully eliminated
(tihe Cl(:)iss 6 and 7 ingredient prices that were distorting the market for dairy ingre-

ients?

Answer. While Canada has eliminated Class 6 and 7 pricing categories in accord-
ance with the USMCA, there are outstanding concerns that it may be attempting
to circumvent export surcharges imposed on dairy protein exports, including skim
milk powder (SMP), milk protein concentrate (MPC) and infant formula. The funda-
mental problem with Class 7 was Canada’s use of global markets to export increas-
ingly large volumes of its dairy protein at artificially low prices—an issue that was
addressed in the agreement. However, Canadian exports of milk protein isolates
(MPI) and certain SMP blends manufactured under the new Class 4a have been in-
creasing in a manner that seems designed to evade these USMCA disciplines.

We ask that Congress and USTR closely monitor these milk protein exports and
move quickly to deploy the dairy consultation tools laid out in USMCA’s Agriculture
Chapter to address this concern, as these attempts to circumvent export caps are
inconsistent with the spirit of the agreement.

QUESTIONS SUBMITTED BY HON. MARIA CANTWELL

Question. The dairy industry is important to the economy of Washington State
and that of the Pacific Northwest. In Washington alone, there are around 400 dairy
farms that support more than 50,000 jobs. Dairy exports alone contributed almost
$170 million to my home State’s economy last year.

Given its strategic location, Washington State is a significant dairy exporter, sup-
plying customers all over the world.

However, the dairy industry continues to face challenges when it comes to trading
with our U.S.-Mexico-Canada Agreement (USMCA) partners. Canada has been hold-
ing back U.S. dairy imports through its unfair allocation of dairy tariff-rate quotas.
Mexico, the United States’ top market for dairy exports, has proposed several costly
reéulggons on dairy imports that are contrary to our agreement as outlined by the
USMCA.

The main purpose of the USMCA is to promote trade while reducing barriers and
other regulatory burdens. We must press Canada and Mexico to adhere to these
principles and hold them accountable to their trade commitments.

From your perspective, why do we continue to have challenges with Canada on
dairy? What is behind these challenges? What will it take to get the Canadians to
live up to their commitments and to remove barriers to U.S. dairy imports?

Answer. Having operated a dairy farm under the supply management system in
British Columbia, I can attest to Canada’s long history of undermining its market
access commitments to protect its tightly controlled dairy market. Consequently, it
is not surprising that we are now seeing Canada’s attempts to circumvent its obliga-
tions under the USMCA regarding dairy TRQ allocations and the diversion of milk
protein production to avoid export surcharges. The Canadian dairy supply manage-
ment system has not been challenged in the past, largely due to the sizable support
supply management groups receive from their own government. Persistent interven-
tion from the United States will send the message that it takes the issue seriously
and will continue to press for changes, which, at the very least, will deter new in-
vestment by Canadian processors.

To that end, close monitoring and strong enforcement is necessary to ensure Can-
ada adheres to its commitments in the agreement. We were pleased to see Ambas-
sador Tai initiate formal dispute settlement proceedings over Canada’s dairy TRQ
allocations that discourage imports from the United States. Further enforcement is
necessary to ensure that Canadian milk protein exports do not violate the spirit of
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the agreement and replicate the issues associated with Class 7 and the offloading
of dairy proteins on the global market. Left unchecked, I am certain Canada will
not hesitate to recreate the same issues that persisted prior to the USMCA. We ap-
preciate your attention to this important issue and encourage careful scrutiny of
Canada’s implementation of all its dairy provisions in the trade deal.

Question. Thank you for noting the issues with the side letters with Mexico per-
taining to common cheese names and prior users. Could you elaborate on how the
implementation of these provisions benefits Washington State and your cooperative?

You mentioned that there are regulatory issues cropping up in that market that
appear to be politically driven. Could you talk a bit more about the impacts that
these regulations have on your farm?

Answer. Mexico is the U.S. dairy industry’s largest export market, so trade dis-
ruptions with Mexico ripple throughout the industry on down to the farm level. If
we're unable to send our dairy products to Mexico, the repercussions for milk pricing
in the U.S. would be devastating for the producers in my co-op and around the coun-
try. With feed prices competitive now due to rising commodity prices, it is key for
dairy farmers that the U.S. maintains and expands its export markets, especially
Mexico. We ask Congress and the administration to pursue discussions with Mexico
to maintain a cordial relationship and manage the trade barrier issues surging in
the regulatory and Customs enforcement area.

PREPARED STATEMENT OF BETH LOWELL,
DEPUTY VICE PRESIDENT, U.S. CAMPAIGNS, OCEANA

My name is Beth Lowell, deputy vice president for U.S. Campaigns at Oceana.
Oceana is an international ocean conservation organization dedicated to protecting
the world’s oceans. We work in North, Central, and South America; the European
Union; and the Philippines to promote responsible fisheries management and there-
by save the oceans and feed the world.

Oceana thanks the committee for the invitation to testify on these matters. After
one year in force, Oceana has some outstanding questions and recommendations on
how to improve implementation of the United States-Mexico-Canada Agreement
(USMCA). While the environment chapter addresses a wide range of issues, my tes-
timony today is focused on fisheries issues.

Seafood is the most highly traded food commodity internationally with vastly com-
plex and often opaque supply chains, requiring governments to use a number of
tools to improve fisheries conservation and management, combat IUU fishing, pro-
tect those most vulnerable and level the playing field for legal fishermen and trade.
The United States should advance a one-government approach, especially in ad-
dressing illegal, unreported and unregulated (IUU) fishing, that uses all its tools,
including trade agreements like the USMCA.

The USMCA must be paired with other agency-driven actions like the National
Oceanic and Atmospheric Administration’s Seafood Import Monitoring Program,
other international trade programs, and Custom and Border Protection’s enforce-
ment of the Tariff Act, especially with respect to IUU fishing and forced labor.
Working also with the State Department, Department of Defense, Labor, and other
agencies, the United States government can forge a unified, coordinated effort to be-
come a global leader in the fight against IUU fishing, forced labor and other human
rights abuses. These illegal practices undermine U.S. fishermen, unfairly disadvan-
tage legal fishers who follow the rules, and put seafood tainted by forced labor on
the plates of American consumers.

Trade measures, such as the USMCA, can drive positive change for ocean con-
servation and fisheries management in both importing and source countries. As dis-
cussed in this testimony, Oceana in Mexico identified ways that the Mexican gov-
ernment must improve management of their fisheries by adopting documentation
and traceability to comply with the requirements of the USMCA as well as other
U.S. import requirements like Seafood Important Monitoring Program and bycatch
reductions measures.

Overall, the White House, Federal agencies and Congress should work together
to advance polices to ensure that all seafood is safe, legally caught, responsibly
sourced and honestly labeled. Setting the minimum standard that seafood must
meet to enter and be sold in the U.S. market will level the playing field for legal
fishermen and help drive change in both source and market states.
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FISHERIES SUBSIDIES

The environment chapter of the USMCA commendably includes a provision in-
tended to reduce fisheries subsidies. Article 24.20 opens with this statement:

The Parties recognize that the implementation of a fisheries management
system that is designed to prevent overfishing and overcapacity and to pro-
mote the recovery of overfished stocks must include the control, reduction,
and eventual elimination of all subsidies that contribute to overfishing and
overcapacity.

This provision takes a step in the right direction toward reducing harmful fish-
eries subsidies in the United States, Mexico, and Canada and establishes a floor for
disciplining these subsidies in future trade agreements.

Many fisheries subsidies—such as tax breaks and fuel subsidies—are concerning
from a sustainability perspective because they artificially increase profits and en-
courage more fishing. These payments are known as harmful subsidies, to distin-
guish them from government spending on beneficial or ambiguous programs, such
as fisheries management or vessel buybacks.

A recent report! released by Oceana shows that the world’s top industrial fishing
nations are providing subsidies that make distant-water fishing more profitable,
drive overcapacity, and shift the risk of overfishing to the waters of other countries.
For the first time, harmful subsidies worth billions of dollars from wealthy nations
can now be tracked to destinations around the world, including to least developed
countries (LDCs) and the high seas.

Distant-water fishing fleets often receive subsidies worth 20 to 40 percent of the
catch’s value, making it highly probable that they would not be profitable without
fisheries subsidies and unfettered access to waters of other nations, including LDCs
that can least afford it and where management capacity is often most lacking. The
top 10 providers of harmful fisheries subsidies in 2018 are China, Japan, Korea,
Russia, the United States, Thailand, Taiwan, Spain, Indonesia and Norway, for a
total of $15.4 billion. Of that total, these nations spent more than $5.3 billion per
year in harmful subsidies for fishing in the waters of 116 other nations.

The United States ranked fifth in the world in 2018, providing $1.1 billion in
harmful fisheries subsidies. These findings show that our country has work to do
to comply with the spirit and letter of our commitments in the USMCA on fisheries
subsidies. While Oceana’s recent report did not include Canada and Mexico, re-
search is underway to analyze subsidies from other maritime nations.

The USMCA requires the parties to notify each other of their fisheries subsidies—
within 1 year of the date of entry into force and every 2 years thereafter—and speci-
fies the information to be provided regarding the subsidies. To the extent that notifi-
cation under the WTO Subsidies and Countervailing Measures Agreement partially
meets this USMCA requirement,2 the United States and Canada reported some of
the required information on fisheries subsidies as of July 2021; however, the last
notification from Mexico is from September 2019.3 The USMCA also requires the
parties to notify each other on an annual basis of any list of vessels and operators
engaged in IUU fishing. Since the USMCA entered into force on July 1, 2020, com-
plete information on fisheries subsidies and IUU fishing appears to be overdue;
Oceana would like to know whether the parties have submitted the information and
when it will be available to the public.

The USMCA also states, “The Parties shall work in the WTO towards strength-
ening international rules on the provision of subsidies to the fisheries sector and en-
hancing the transparency of fishing subsidies.” It is discouraging that the negotia-
tions in the WTO on fisheries subsidies have lingered for more than 20 years with-
out resolution. Oceana urges the U.S. government to push on the WTO negotiations
to:

1Skerritt, Daniel J. and Sumaila, U. Rashid. (2021) Assessing the spatial burden of harmful

fisheries. Oceana, https:/ /oceana.org | reports | tracking-harmful-fisheries-subsidies /.
2WTO. Subsidies and countervailing measures, htips:/ /www.wto.org/english/tratop e/scm
_e/scm_e.htmitdol.

3 From the WTO website, the latest notification on subsidies from the United States as of July
14, 2021: https:/ /docs.wto.org [ dol2fe/ Pages/SS | directdoc.aspx?filename=q:/G/SCM |N372
USA.pdf&Open=True. From Canada as of July 8, 2021: https:/ /docs.wto.org | dol2fe | Pages | SS /
directdoc.aspx?filename=q:/G|SCM | N372CAN.pdf&Open=True. From Mexico as of September
24, 2019:  hitps:/ /docs.wto.org | dol2fe | Pages | SS | directdoc.aspx?filename=q:/G/SCM /N315
MEX . pdf&Open=True.
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e Prohibit harmful subsidies to all fishing and related support activities outside
of each member state’s own jurisdiction;

e Call on the largest providers of subsidies to take the largest share of responsi-
bility to eliminate and redirect harmful subsidies into beneficial areas;

e Develop a framework to mitigate harmful fisheries subsidies that is trans-
parent, time bound, performance-based, and has clear standards for reporting
data across member states.

THE CRISIS OF ILLEGAL, UNREPORTED, AND UNREGULATED (IUU) FISHING

The world’s oceans face a dire threat: illegal, unreported, and unregulated fishing.
Across the globe, IUU fishing depletes marine resources, destroys habitats, under-
mines food security, and frequently drives forced labor and human rights abuses.
IUU fishing is off the books and outside the rule of law, compromising responsible
and effective fisheries management. IUU fishing hides in the shadows and beyond
the horizon, and it thrives on a lack of transparency, limited enforcement, and a
complex global supply chain. IUU fishing costs the global seafood industry as much
as $26 billion to $50 billion every year.

IUU fishing includes fishing without authorization, ignoring quotas, fishing in
closed areas or with prohibited gear, catching unmanaged species or failure to re-
port catch to proper authorities. The potential for IUU fishing is especially great on
the high seas where fisheries management and enforcement are often insufficient
and sometimes inconsistent.4-> The same conditions that make the high seas vulner-
able to IUU fishing also make it susceptible to other forms of transnational orga-
nized crime. IUU fishing has been linked to a range of illicit activities, including
document forgery; money laundering; forced labor; and human, drug and wildlife
trafficking.6- 7

IUU fishing vessels are already evading laws, regulations and oversight to gain
higher profits and, in some cases, are more willing to further drive down costs by
exploiting workers through forced labor.8:® The seafood supply chain is complex,
opaque and difficult to trace. It starts at sea and follows a winding path from fish-
ing vessel to reefer, from reefer to reefer, from vessel to factories, from factories to
processing, out to market, and then onward for global distribution. Human traf-
ficking and forced labor can occur at every step in the supply chain. Human traf-
ficking in fisheries entails the transfer and containment of persons on board vessels,
where they are forced to work as crew by means of violence, threat or debt. Human
trafficking is the fastest growing transnational criminal enterprise in the world,
generating $150 billion dollars annually and enslaving an estimated 21.9 million
people.1? TUU fishing practices threaten food security, compromise the health of the
oceans and fisheries, and undermine fishermen and seafood businesses that play by
the rules. Until the government takes stronger measures to keep IUU products out
of the United States, our dollars will continue to support the pillaging of the ocean
through the seafood we buy. All seafood should be safe, legally caught, responsibly
sourced, and honestly labeled.

In February of this year, the U.S. International Trade Commission (ITC) issued
an important report on IUU fishing.!! The ITC economists analyzed the amount of
seafood obtained via IUU fishing that is imported into the U.S. and estimated the
economic impact of those imports on U.S. commercial fisheries.

The ITC report found that the U.S. imported an estimated $2.4 billion worth of
seafood derived from IUU fishing in 2019—which is almost 11 percent of total U.S.

4 National Intelligence Council. (2016) Global Implications of Illegal, Unreported, and Unregu-
lated Fishing.

5Bondaroff P. (2015) The illegal fishing and organized crime nexus: Illegal fishing as
transnational organized crime. The Global Initiative Against Transnational Organized Crime.

6 Ibid.

7Haenlein C. (2017) Below the Surface. How Illegal, Unreported and Unregulated Fishing
Threatens our Security. Royal United Services Institute.

8United Nations Office on Drugs and Crime. (2011) Transnational Organized Crime in the
Fishing Industry.

9 Environmental Justice Foundation. (2010) All at Sea—The Abuse of Human Rights Aboard
Illegal Fishing Vessels. London.
. ;(’International Labour Organization. (2014) Profits and poverty: The economics of forced
abour.

11United States International Trade Commission. (2021) Seafood Obtained via Illegal, Unre-
ported, and Unregulated Fishing: U.S. Imports and Economic Impact on U.S. Commercial Fish-
eries, Publication Number 5168, Investigation Number 332-575, htips:/ /www.usitc.gov / publica-
tions /332 /pub5168.pdf.
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seafood imports and more than 13 percent of U.S. imports caught at sea (“wild
caught”). Confirming that IUU imports are undermining U.S. fishers, the analysis
found that preventing IUU imports from entering the U.S. market “would have a
positive effect on U.S. commercial fishers, with estimated increases in U.S. prices,
landings (catches of fish), and operating income.”'2 The ITC’s figures include not
only wild caught seafood but also catch that is used as feed in aquaculture oper-
ations. The ITC used a definition of IUU that includes labor violations as well as
factors relating to fisheries management and conservation.!2

Regarding our partners in the USMCA, the analysis identified Mexico as one of
the countries with relatively substantial exports of wild caught IUU seafood to the
U.S.14 The ITC estimated that 25.1 percent of seafood imports from Mexico to the
U.S. were products of IUU fishing. Canada, on the other hand, had one of the lowest
?st(iimated IUU shares of imports into the U.S. at 3.4 percent (wild caught sea-
ood).15

SEAFOOD FRAUD UNDERMINES RESPONSIBLE FISHERIES MANAGEMENT AND U.S. FISHERS

Seafood fraud further undermines U.S. fishermen, hinders ocean conservation ef-
forts and cheats consumers. Seafood fraud comes in different forms, including spe-
cies substitution, improper labeling, hiding the true origin of the product to avoid
tariffs, or other forms of economic fraud like adding extra breading, water or glazing
to the product.

Species substitution is found around the world. In a review of more than 200 sea-
food fraud studies by non-government organizations, governments, academic institu-
tions, and journalists, overall one in five fish of the more than 25,000 samples tested
worldwide were mislabeled.’® The reviewed studies found seafood mislabeling in
every sector of the seafood supply chain: retail, wholesale distribution, import/
export, packaging/processing and landing.1?

Oceana investigated seafood fraud in the United States, and overall approxi-
mately one-third of the more than 1900 seafood samples that we tested were mis-
labeled. We often found farmed seafood sold as wild caught, imported fish sold as
local favorites, less sustainable fish sold as more sustainable options and cheaper
fish sold as more expensive selections. For example, Oceana found farmed shrimp
sold as wild Gulf shrimp in the Gulf of Mexico region, Asian imported crab inside
crab cakes sold as local Chesapeake Bay blue crab and fish imported from Asia and
Europe sold as local Great Lakes favorites, like walleye and lake perch.

In Oceana’s 2013 nationwide survey, we tested 120 samples of red snapper, and
only seven were actually red snapper. That means that U.S. fishermen are selling
their red snapper in a market flooded with imposters. They should be getting more
for their catch, and consumers are getting ripped off when buying a cheaper sub-
stitute like tilapia for red snapper prices.

Seafood fraud can happen anywhere in the seafood supply chain. While Oceana
tested at the retail level, the Food and Drug Administration (FDA) found 15 percent
of the 174 lots tested at the wholesale level were mislabeled, and the Department
of Justice has convicted over a dozen U.S. businesses of importing and distributing
10 million pounds of mislabeled Asian catfish to defraud consumers and avoid tar-
iffs. More recently, a Virginia supplier was convicted of selling millions of dollars
of expired foreign crab as fresh local blue crab, putting honest businesses and con-
sumer’s health at risk.

IUU fishing and seafood fraud are complex problems that cut across many Fed-
eral agencies with no clear indication of leadership. Recognizing the need to coordi-
nate the Federal Government response, the Task Force on Combating IUU Fishing
and Seafood Fraud was established in 2014, bringing together 11 Federal agencies
to develop recommendations to address these issues. The 15 recommendations in-

12United States International Trade Commission. (2021) News Release: Illegal, Unreported,
and Unregulated Fishing Accounts for More Than $2 billion of U.S. Seafood Imports, Reports
USITC, News Release 21-040.

13 United States International Trade Commission. (2021) February 2021, USITC, Seafood Ob-
tained via Illegal, Unreported, and Unregulated Fishing: U.S. Imports and Economic Impact on
U.S. Commercial Fisheries, p. 17.

141TC report, p. 15.

151TC report, p. 17.

16Warner K, Mustain P, Lowell B, Geren S, Talmage S. (2016) Deceptive dishes: Seafood
swaps found worldwide. Oceana.

17Ibid.
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cluded international, national, state and local measures, including a traceability
program to track seafood from the point of catch to entry into U.S. commerce.

The Seafood Import Monitoring Program (SIMP) requires some imported seafood
at risk of illegal fishing and seafood fraud to be accompanied by catch documenta-
tion that provides key information about the fish, including who caught it, where
it was caught, how it was caught and what specific species it is. This information
is used to establish that it was caught in a legal fishery. The seafood must also have
documentation that allows it to be traced back to the original point of catch or farm
if requested.

The SIMP allowed the United States to enact import controls to help ensure that
seafood imported into the United States was legally caught and properly labeled.
However, this risk-based program only includes 13 species and species groups—aba-
lone, Atlantic cod, blue crab (Atlantic), dolphinfish (mahi mahi), grouper, king crab
(red), Pacific cod, red snapper, sea cucumber, sharks, shrimp, swordfish, tunas (al-
bacore, bigeye, skipjack, yellowfin, and bluefin)—and stops at the U.S. border. Sea-
food mislabeling can happen to all types of seafood and can occur at any stage from
the point of catch to the final consumer. To truly stop seafood fraud, all seafood
must be traced from boat to plate.

THE U.S. NEEDS STRONGER MECHANISMS TO MOTIVATE
OTHER COUNTRIES TO ADDRESS IUU FISHING

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) is the
primary law governing Federal fisheries management in the United States. When
properly and fully implemented, the MSA is one of the most effective fishery laws
in the world today. Since it was first passed in 1976, and through subsequent reau-
thorizations in 1996 and 2006, the law has helped stop overfishing, protect essential
fish habitats and rebuild depleted stocks.

In addition to the domestic fisheries management provisions, the High Seas
Driftnet Fishing Moratorium Protection Act (HSDFMPA) outlines international ac-
tions specifically on IUU fishing, bycatch of protected living marine resources and
sharks. Under the HSDMPA, NOAA identifies nations with problematic practices in
the biennial report to Congress. NOAA then enters a two-year consultation process
with the Nation to address the issues for which it was identified. At the end of the
2 years, a Nation is either negatively or positively certified. A positive certification
indicates that the Nation has addressed the issue. A negative certification may re-
sult in import restrictions or denial of port access for fishing vessels.

In the 2019 Biennial Report to Congress,'8 NOAA identified Mexico for having
vessels fishing illegally in the Gulf of Mexico. Mexico was also identified for this
same issue in 2015 and 2017. Despite being repeatedly identified in the biennial re-
ports, Mexico yet to resolve IUU fishing activity by Mexican vessels. Mexico is a key
example of how the HSDMPA does not have the teeth that it needs to lead to real,
systematic improvement to a country’s management regime.

In contrast, the European Union’s IUU regulations empower authorities to issue
warnings (yellow cards) that can lead to sanctions (red cards) including banning sea-
food imports. This rigorous system has improved fisheries management and enforce-
ment 19 in several countries, including South Korea and the Philippines.20 To be suc-
cessful, the U.S. must be willing to use sanctions to drive change. The USMCA of-
fers another mechanism for the U.S. to engage with Mexico to compel the govern-
ment to address IUU fishing in the Gulf of Mexico and in other fisheries.

OCEANA REPORT ON USMCA IMPLEMENTATION IN MEXICO

Oceana in Mexico released a report earlier this month outlining USMCA imple-
mentation in Mexico. Oceana recommended that Mexico prioritize and execute the
necessary changes to the legal framework and implement the necessary tools to en-
sure compliance with commitments made at the international level to guarantee a
sustainable and competitive fishing sector with practices in accordance with the law.

Since signing the USMCA, the U.S. has imposed measures restricting imports of
fish caught in Mexico by Mexican flagged vessels. The first measure was imposed
in March 2021, restricting the importation of certain fishery products from the

18 NOAA Fisheries. (2019) Improving International Fisheries Management. Report to Congress.

19TUU Watch. (2015) EU Regulation to combat illegal fishing: Third country carding process.

20JUU Watch, EU Carding Decisions, http://www.ivuwatch.eu/map-of-eu-carding-deci
sions/, accessed July 25, 2021.
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Upper Gulf of California by determining that comparability requirements are absent
in contrast to those implemented by the United States to ensure protection of en-
dangered species during fishing activities, specifically the vaquita porpoise, a species
endemic to the Upper Gulf.21

The second trade restriction imposed after the entry into force of the USMCA was
also by the United States and applies to the export of wild shrimp from Mexico. This
measure was ordered on April 1, 2021. The United States determined that provi-
sions to protect sea turtles in shrimp fisheries, and their enforcement, are not com-
parable to those applicable in the United States, since an inspection carried out by
the U.S. government found numerous shrimp fishing vessels that were not using
Turtle Excluder Devices (TEDs). Therefore, for the time being, Mexico has lost its
certification to export wild shrimp to the United States.22

In addition to the U.S. shrimp export requirement of using TEDs, the use of such
devices is also mandatory under rule NOM-061-SAGPESC/SEMARNAT-2016. The
Mexican government has announced measures to regain certification for shrimp ex-
ports, including training in the use of TEDs and the use of the Satellite Monitoring
System for Fishing Vessels (SISMEP) to concentrate inspection and surveillance ac-
tions.23

Despite the measures announced by the Mexican government to eliminate restric-
tions on the export of fish species, it is important to strengthen inspection and sur-
veillance actions carried out by Mexican authorities to ensure compliance with con-
servation measures for endangered species. Likewise, the Mexican government must
ensure that the fishing sector that complies with conservation measures has the
necessary tools to continue marketing its products. In Article 24.17, the parties un-
dertake the obligation to promote and facilitate trade in sustainably managed and
legally harvested fish and fish products. Mexico must enforce traceability as its
main tool to comply with this provision and prevent trade restrictions from extend-
ing to sustainable and legal products. A traceability standard providing information
about each stage of the value chain, from vessel to the final point of sale, would
allow verification of which fishery products effectively comply with provisions of spe-
cies conservation and exclude from the market only those that violate these provi-
sions. Thus, the objective of promoting commercialization of legal and sustainable
fishing is achieved.24

Lastly, Article 2 of the Environment Cooperation and Customs Verification Agree-
ment commits the parties to trade, import and export only goods and services pro-
duced in compliance with Chapter 24. Therefore, Mexico, the United States and
Canada must ensure that the products they trade comply with conservation efforts
for vulnerable and endangered species, as well as fishery products that are not de-
rived from illegal fishing.25

To verify this, Mexico must implement a traceability system for fishery products
that collects and provides information along the whole value chain, from capture to
commercialization. Today, Mexico lacks this tool even though Article 119 Bis 9 of
the General Law of Sustainable Fisheries and Aquaculture (LGPAS) mandates im-
plementation of a traceability system for fishery resources for human consumption,
from point of origin to the final destination.26é

Oceana outlined specific measures that the Mexican government must adopt to
allow for continued trade with the U.S. and avoid of commercial sanctions, such as
the one imposed on the Upper Gulf of California and on Mexican shrimp. Among
these measures is the adoption of traceability standards providing information about
each stage of the value chain, from vessel to the ultimate selling point. This would
allow verification of which fishery products effectively comply with provisions of spe-
cies conservation and exclude from the market only those that violate these provi-
sions. Thus, the objective of promoting commercialization of legal and sustainable

21 Qceana Mexico, El T-MEC Y La Pesca: Reporte Sobre el Cumplemiento de las Obligaciones
que Asume el Estado Mexicano en Materia Pesquera at 3, n. 2, n. 3 (July 1, 2021), https://
mx.oceana.org [ sites | default/files /la_pesca y el t-mec.pdf (The USMCA and Fishing: Report on
Compliance with Obligations Assumed by the Mexican State in Fishing-Related Matters; English
translation available upon request) [hereinafter “Oceana Mexico USMCA and Fishing Report”].

22 Oceana Mexico USMCA and Fishing Report at 4, n. 5, n. 6.

23 Oceana Mexico USMCA and Fishing Report at 4, n. 7.

24 Oceana Mexico USMCA and Fishing Report at 5.

25 Qceana Mexico USMCA and Fishing Report at 5.

26 Oceana Mexico USMCA and Fishing Report at 5.
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fishing is achieved and prevents trade restrictions from extending to sustainable
and legal products.2?

Specifically, to fully comply with the USMCA, Mexico should:

e Approve a traceability standard that allows government authorities and
the fishing sector to verify the legal origin of products and prevent market
entry to illegal fishing, caught in violation of the rules for protection of vul-
nerable species, without a permit or in prohibited areas.

o Promote transparency of fishing vessel data as a tool to combat illegal
fishing, so that the data are understandable and publicly accessible through
Global Fishing Watch.

e Have updated, public, and coincident information and data on fishing
vessels that have fishing permits and carry out such activities.

e Sign and ratify the Agreement on Port State Measures or incorporate

into the regulatory framework provisions that incorporate the obligations set

forth in the PSMA to combat illegal fishing.

Reform the General Law of Fisheries and Aquaculture integrating pro-

visions that contemplate restoration of overexploited fisheries and require the

fishing authority to implement actions for conservation and restoration of fish
species.

Ensure that subsidies granted to the fishing sector do not contribute

to the overexploitation of fisheries or are directed to vessels that have en-

gaged in illegal fishing activities. Also, direct the subsidies granted to
strengthen the fishing sector, encourage sustainable fishing practices and
adequate management of existing fisheries.

¢ Conduct an evidence-based analysis of percentages in fisheries where this
practice represents a risk, establish maximum bycatch percentages, as well
as ensure the use of fishing gear and devices that minimize bycatch of endan-
gered species.28

PUTTING THE USMCA AGREEMENT TO WORK

The Environment Chapter of the USMCA includes articles on Marine Wild Cap-
ture Fisheries; Sustainable Fisheries Management; Conservation of Marine Species;
Fisheries Subsidies; Illegal, Unreported, and Unregulated (IUU) Fishing; and Con-
servation and Trade. Together these provisions, if fully implemented, would improve
fisheries management systems to prevent overfishing and overcapacity, reduce by-
catch of non-target species and marine wildlife, and protect habitat. The agreement
also outlines that the U.S., Mexico, and Canada shall adopt or maintain measures
to prohibit the practice of shark finning. The agreement prevents subsidies to IUU
fishing vessels or for fishing on an overfished stock.

The IUU fishing provisions includes requirements to implement port state meas-
ures; support monitoring, control, surveillance and enforcement including deterring
nationals and flagged vessels from engaging in IUU fishing and addressing trans-
shipments. Each Party shall maintain a vessel documentation scheme and promote
the use of International Maritime Organization numbers or comparable unique ves-
sel identifiers for vessels operating outside of its national waters to enhance trans-
parency of fleets and traceability of fishing vessels. The U.S., Canada, and Mexico
are also to develop and maintain publicly available an easily accessibly registry data
of vessels flying its flag and support a Global Registry of Vessels, among other
measures.

The USMCA provides a mechanism for the general public to take action if they
believe an environmental law is not being effectively enforced by the United States,
Mexico, or Canada. The USMCA includes provisions (Articles 24.27 and 24.28) al-
lowing anyone in one of the three countries to file a Submission on Enforcement
Matters with the Secretariat of the Commission for Environmental Cooperation.29
While this mechanism existed under NAFTA, under the USMCA, the time frames
for the process have been shortened, the scope of environmental laws has been nar-
rowed to those enacted, promulgated, or enforced by the central level of government
(so, state, provincial, or local laws are not included), and the scope of eligible sub-
mitters is no longer limited to residents or NGOs in the territory of one of the three
countries; instead, anyone in any of the three countries can file a Submission on En-
forcement Matters.

27 Qceana Mexico USMCA and Fishing Report at 5.
28 Oceana Mexico USMCA and Fishing Report at 16.
29 SMCA, arts. 24.27 and 24.28.
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If adequately substantiated, Submissions on Enforcement Matters about govern-
ment failures to enforce environmental laws require responses from relevant govern-
ment agencies and can result in a factual record that government representatives
from all three countries must review and consider. Such Submissions under NAFTA
have proven successful in getting governments to take necessary actions to protect
the environment.3° Since the USMCA went into effect on July 1, 2020, two submis-
sions have been made: the first, filed in December 2020, asserts that the Mexican
Ministry of Environment and Natural Resources and other environmental agencies
are failing to effectively enforce provisions to protect loggerhead turtles in both the
Atlantic and Pacific oceans,3! and the second, filed in February 2021, asserts that
a Port Authority in Canada failed to effectively enforce the Canadian Environmental
Assessment Act when considering expansion of a marine port on the Pacific Coast
of British Columbia.32 As these examples demonstrate, this USMCA mechanism of-
fers the public a viable way to gain leverage to advance policies for protecting ma-
rine life and our oceans.

Oceana is considering how we can use this process to ensure the United States,
Mexico and Canada are enforcing their own environmental laws.

FUNDING FOR NOAA FOR USMCA IMPLEMENTATION

As part of the USMCA Supplemental Appropriations Act, NOAA received an addi-
tional $16 million to implement the agreement. Specifically, NOAA was provided $8
million for engagement with the Government of Mexico to combat illegal, unreported
and unregulated fishing and to enhance implementation of the Seafood Import Mon-
itoring Program. The other $8 million was to carry out section 3 of the Marine De-
bris Act. The funds for both are available until September 30, 2023. Oceana rec-
ommends that there be more reporting and transparency in how that money has
been spent to date and how NOAA plans to spend the remaining funds.

In June, NOAA issued a report on the implementation of SIMP and outlined lim-
ited progress with the program and highlighted limited investment of resources and
dedicated staff for the program. Oceana remains concerned that NOAA is not build-
ing the SIMP program effectively and efficiently to allow the U.S. to stop imports
of illegal seafood. It is not clear how NOAA has spent the $8 million dedicated to
enhance implementation of SIMP or increase engagement with the Government of
Mexico. If money remains, NOAA should prioritize expanding SIMP to all seafood
and ensuring the information collection by SIMP is the right information in a for-
mat that allows for data analysis to identify shipments of high risk of IUU fishing,
seafood fraud, forced labor and other human rights abuses to guide risk-based tar-
geting for inspections, audits, and enforcement.

COLLABORATION AND CAPACITY BUILDING

The United States established via regulations the Seafood Import Monitoring Pro-
gram in 2016. SIMP requires catch documentation and traceability requirements for
some species at risk of IUU fishing and seafood fraud. Since SIMP, both Canada
and Mexico have begun work on establishing similar documentation and traceability
requirements for seafood. As parties to the agreement and major seafood producing
and importing nations, the USMCA should incentivize all three governments to
work together to harmonize requirements for catch documentation and traceability.
The United States could help advise Mexico and Canada on how best to establish
their programs and provide lessons learned from the creation of SIMP. And the
United States, Mexico, and Canada should work with other major market states to
align programs and harmonize requirements. For example, the USMCA countries
should harmonize our programs with the European Union’s IUU regulation that re-
quires catch documentation and traceability for all seafood and has been in force
for over a decade. Japan recently passed legislation and is working to develop their
IUU programs as well.

30 See, e.g., Sumidero Canyon II Submission on Enforcement Matters, http://www.cec.org/
submissions-on-enforcement | registry-of-submissions | sumidero-canyon-ii/ (resulting in the clo-
sure of a limestone quarry damaging the Sumidero Canyon National Park in Chiapas, Mexico);
BC Mining Submission on Enforcement Matters, hitp://www.cec.org/submissions-on-enforce-
ment [ registry-of-submissions/bc-mining/ (resulting in greater public participation and trans-
Iéallrencg r;egarding the protection of fish and fish habitat from the impacts of mining in British

olumbia).

31Loggerhead Turtle Submission on Enforcement Matters, http://www.cec.org/submissions-
on-enforcement | registry-of-submissions [ loggerhead-turtle /.

32 Fairview Terminal Submission on Enforcement Matters, htip:/ /www.cec.org/submissions-
on-enforcement | registry-of-submissions / fairview-terminal /.
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U.S. GOVERNMENT ACTION ON IUU FISHING

The transparency provisions, specifically on developing a publicly available reg-
istry, requiring IMO or other unique vessel numbers and supporting a Global
Record of Vessels, is an area where the U.S. has made little progress. NOAA should
push to advance transparency in our own vessel registries, including by requiring
that U.S. vessels secure IMO numbers when available, so we can then ask our trad-
ing partners to do the same.

Technology tools provide additional cost-effective measures to improve monitoring
and transparency of fishing vessels. The U.S., Canada and Mexico should increase
transparency by requiring fishing vessels to carry and continuously transmit Auto-
matic Identification System (AIS) devices. AIS provides vessel identity, location and
course data that allows for greater maritime domain awareness and visibility in be-
havior at sea. AIS data allows for management authorities to use the data in
verification of catch documentation and for identifying shipments at high risk of
IUU fishing, forced labor and other human rights abuses for further inspections, au-
dits, and enforcement.

The USMCA is one tool that the U.S. government can use to combat IUU fishing
and USTR is one agency. The Biden administration should take a one-government
approach on IUU fishing, building upon a foundation of the SIMP and other meas-
ures to ensure that all seafood sold in the U.S. is safe, legally caught, responsibly
sourced and honestly labeled. This requires:

e Expanding SIMP to all species so that all seafood entering the U.S. provides
catch documentation and can be traced back to a legal source.

¢ Extending traceability requirement through the full supply chain. This can be

accomplished by finalizing the Food and Drug Administration’s pending rule

on food traceability that includes almost all seafood.

Increasing transparency requirements for fishing vessels and making trans-

parency a condition of import.

e Using the information collected via the various trade programs, including
SIMP, more efficiently and effectively to better target shipments with the
highest risk for screening, audits and enforcement and close our market to
illegal products.

¢ Improving coordination, collaboration and information-sharing across the Fed-

eral agencies to better target countries and shipments with the highest risk

of illegal fishing, seafood fraud and forced labor.

Building into the programs that address IUU fishing measures to allow the

U.S. to also identify and block shipments of products produced using forced

labor and other human rights abuses.

e Reduce harmful fishing subsidies in the U.S., discipline fisheries subsidies in
all future trade agreements, and push for an agreement in the WTO to end
harmful fishery subsidies.

CONCLUSION

After 1 year, there has been some progress in the implementation of the USMCA,
but more needs to be done. USMCA countries should take a hard look to ensure
that we are all implementing the agreement. For example, Mexico can improve doc-
umentation and traceability of fisheries to both comply with the SIMP and improve
market access. Canada can advance their seafood traceability requirements.

Trade agreements like the USMCA and trade programs like SIMP help level the
playing field for U.S. fishermen. The United States must ensure that legality is a
condition of import. SIMP is first step in that direction, but more needs to be done
to close loopholes in that program and integrate other efforts within the Federal
Government.

The Biden administration and Congress have an opportunity to craft a one-
government approach to combating IUU fishing which includes trade agreements,
import controls—including requiring catch documentation and traceability for all
seafood, expanded transparency of fishing, enhancing our nation-based efforts to
drive change and building in tools that allow the U.S. to identify shipments pro-
duced using forced labor. Overall, these programs can help ensure that all seafood
sold in the U.S. is safe, legally caught, responsibly sourced, and honestly labeled.
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QUESTIONS SUBMITTED FOR THE RECORD TO BETH LOWELL

QUESTION SUBMITTED BY HON. RON WYDEN

Question. One of the biggest reasons why the original NAFTA hurt American
workers and did little to protect our environment was that its enforcement system
was ineffective, and it pushed labor and environmental protection off into unenforce-
able side letters.

USMCA included improvements on both counts. Labor and environment were
moved from unenforceable side letters straight into the core agreement. They are
also subject to the full dispute settlement mechanism that Democrats worked to in-
clude in the agreement.

Can you speak to why this enforceability is critical for environmental provisions?
What tools does this give parties and the environmental community to demand com-
pliance with the environmental rules set out in USMCA?

Answer. Environmental provisions without enforcement merely create a bunch of
text that sounds good on paper, but without enforcement is meaningless. The ability
to hold a country accountable to their environmental commitments in the USMCA
is a key improvement over NAFTA. Two separate mechanisms give the public/
environmental community and State Parties the ability to demand compliance with
national environmental laws and regulations and the environmental rules in the
USMCA. Each is addressed below.

MECHANISM FOR THE PUBLIC/ENVIRONMENTAL COMMUNITY TO DEMAND COMPLIANCE,
IMPLEMENTATION, AND/OR ENFORCEMENT OF NATIONAL ENVIRONMENTAL LAWS AND
REGULATIONS

The Environment Chapter of the USMCA provides a mechanism for the general
public, including the environmental community, to take action if they believe a na-
tional environmental law or regulation is not being effectively enforced by the
United States, Mexico, or Canada. The USMCA includes provisions (Articles 24.27
and 24.28) allowing anyone in one of the three countries to file a Submission on En-
forcement Matters with the Secretariat of the Commission for Environmental Co-
operation.! While this mechanism existed under NAFTA, under the USMCA, the
timeframes for the process have been shortened, the scope of environmental laws
has been narrowed to those enacted, promulgated, or enforced by the central level
of government (so, State, provincial, or local laws are not included), and the scope
of eligible submitters is no longer limited to residents or NGOs in the territory of
one of the three countries; instead, anyone in any of the three countries can file a
Submission on Enforcement Matters.

If adequately substantiated, Submissions on Enforcement Matters about govern-
ment failures to enforce environmental laws require responses from relevant govern-
ment agencies and can result in a Factual Record that government representatives
from all three countries must review and consider. Such Submissions under NAFTA
have proven successful in getting governments to take necessary actions to protect
the environment.2 Since the USMCA went into effect on July 1, 2020, three Submis-
sions have been made: the first, filed in December 2020, asserts that the Mexican
Ministry of Environment and Natural Resources and other environmental agencies
are failing to effectively enforce provisions to protect loggerhead turtles in both the
Atlantic and Pacific oceans;3 the second, filed in February 2021, asserts that a Port
Authority in Canada failed to effectively enforce the Canadian Environmental As-
sessment Act when considering expansion of a marine port on the Pacific Coast of
British Columbia;4 and the third, filed in August 2021, alleges that the Mexican
government has failed to effectively enforce its laws to protect the endangered

1USMCA, arts. 24.27 and 24.28.

2See, e.g., Sumidero Canyon II Submission on Enforcement Matters, http:/ /www.cec.org/sub-
missions-on-enforcement | registry-of-submissions [ sumidero-canyon-ii/ (resulting in the closure of
a limestone quarry damaging the Sumidero Canyon National Park in Chiapas, Mexico); BC Min-
ing Submission on Enforcement Matters, http:/ /www.cec.org/submissions-on-enforcement/reg-
istry-of-submissions [ be-mining/ (resulting in greater public participation and transparency re-
garding the protection of fish and fish habitat from the impacts of mining in British Columbia).

3 Loggerhead Turtle Submission on Enforcement Matters, http:/ / www.cec.org | submissions-on-
enforcement | registry-of-submissions [ loggerhead-turtle /.

4 Fairview Terminal Submission on Enforcement Matters, Atip:/ /www.cec.org [ submissions-on-
enforcement | registry-of-submissions / fairview-terminal /.
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vaquita porpoise.5 As these examples demonstrate, this USMCA mechanism offers
the public a viable way to gain leverage to advance policies for protecting marine
life and our oceans.

MECHANISM FOR USMCA STATE PARTIES TO HOLD EACH OTHER ACCOUNTABLE FOR
COMPLIANCE WITH ENVIRONMENTAL COMMITMENTS IN THE AGREEMENT

The Environment Chapter also provides a mechanism that allows any of the three
State Parties to hold each other accountable for complying with environmental com-
mitments in the USMCA. The first phase is consultations, which must escalate
through three tiers;® failing resolution via consultations, the next phase is dispute
resolution before a State-to-State arbitral panel.” In the consultation phase, one
State Party requests consultations with another regarding any matter arising under
the Environment Chapter; a third State Party with a substantial interest in the
matter may participate. Consultations must begin within 30 days of the receipt of
the request. If initial consultations do not resolve the matter, consultations among
the USMCA Environment Committee Senior Representatives® may be requested.®
Failing resolution at this second level of consultations, the State Party may escalate
the matter once more to relevant Ministers of the State Parties for resolution.10
Failing resolution via the three tiers of consultations within 30 days of receipt of
the request, the requesting State Party may then move to the next phase to request
establishment of a panel of arbitrators to resolve the issue in accordance with proce-
dures set out in the Chapter 31 for dispute resolution under the USMCA.11

Since the USMCA went into effect on July 1, 2020, Oceana is not aware of any
State Party consultations or dispute resolution proceedings related to non-
compliance with provisions of the Environment Chapter. We are aware, however, of
a recent petition filed on August 11, 2021 by several environmental groups request-
ing that the United States Trade Representative and other members of the Inter-
agency Environment Committee for Monitoring and Enforcement initiate State-to-
State consultations with Mexico under the USMCA due to failures of enforcement
of environmental provisions leading to the near extinction of the vaquita porpoise.!2

Transparency is lacking for this State-to-State mechanism. Unfortunately, neither
the fact that consultations or dispute resolution is occurring nor any documentation
is made public, nor is public participation allowed;!3 as a result, the public may not
be apprised until a final report is issued by an arbitral panel.14 While certain peri-
odic reporting to Congress is required (annually until 2025 and biennially there-
after),1> more frequent congressional inquiry with relevant executive branch agency
stakeholders (e.g., the Interagency Environment Committee for Monitoring and En-
forcement) to specifically inquire about consultations and/or dispute resolution re-
lated to environmental matters may shed further light on this important topic.
Should the opportunity present itself, provisions requiring greater public trans-
parency in the State-to-State environmental accountability processes would be im-
portant additions to the text of the USMCA and/or the implementing legislation.1¢

5Center for Biological Diversity, USMCA Commission Urged to Investigate Mexico’s Failure
to Protect Vaquita Porpoise (August 11, 2021), https:/ / biologicaldiversity.org /w [ news | press-re-
leases // usmca-commission-urged-to-investigate-mexicos-failure-to-protect-vaquita-porpoise-2021-
08-11/.

6 USMCA, arts. 24.29, 24, 30, 24.31.

7USMCA, art. 24.32.

8USMCA, art. 24.26 (laying out how the Environment Committee is to be established and its
purpose).

9USMCA, art. 24.30.

10USMCA, art. 24.31.

11USMCA, art. 24.32; see generally USMCA Chapter 31.

12 Center for Biological Diversity, USMCA Commission Urged to Investigate Mexico’s Failure
to Protect Vaquita Porpoise (August 11, 2021), https:/ / biologicaldiversity.org /w [ news /press-re-
leases | usmca-commission-urged-to-investigate-mexicos-failure-to-protect-vaquita-porpoise-2021-
08-11/.

13USMCA, arts. 24.29, 24, 30, 24.31; see generally USMCA Chapter 31.

14USMCA, art. 31.17(6).

1519 U.S.C. §4716 (requiring regular reports (annually for first 5 years and biennially there-
after) to Congress on “efforts of the USMCA countries to implement their environmental obliga-
tions”; and “additional efforts to be taken with respect to USMCA countries that are failing to
implement their environmental obligations.”) At a minimum, it would be most helpful if these
reports to Congress were made publicly available.

1619 U.S.C. §4501 et seq.



69

QUESTIONS SUBMITTED BY HON. MARIA CANTWELL

Question. The USMCA Environment Chapter outlined what each country must do
to ensure sustainable management of fisheries. Mexican poaching of red snapper in
U.S. waters in the Gulf of Mexico is a significant challenge that impacts the liveli-
hood of American fishermen, as well as harming red snapper stocks and damaging
the marine ecosystem. The red snapper fishery is an important economic engine in
the Gulf of Mexico and is currently overfished.

In the USMCA, Congress directed $8 million to NOAA for cooperating with Mex-
ico to combat illegal, unreported, and unregulated fishing.

In your view, has this funding and the USMCA reduced illegal fishing by Mexico?

Are these provisions improving sustainable fisheries management in the Gulf of
Mexico and other regions?

Answer. Oceana appreciates the funding the Congress provided to NOAA for com-
bating illegal, unreported, and unregulated fishing. This money was intended both
for implementation of the Seafood Import Monitoring Program and to work with
Mexico on compliance with SIMP. Oceana remains concerned that NOAA has not
outlined how it has spent or will spend the balance of these funds to enhance imple-
mentation of SIMP or increase engagement with the Government of Mexico. If
money remains, NOAA should prioritize expanding SIMP to all seafood and ensur-
ing the information collection by SIMP is the right information in a format that al-
lows for data analysis to identify shipments of high risk of IUU fishing, seafood
fraud, forced labor and other human rights abuses to guide risk-based targeting for
inspections, audits, and enforcement.

The USMCA'’s impact in Mexico is still a work in progress. Oceana in Mexico has
pointed out that the government is still far from complying with the obligations es-
tablished in fishing matters in the USMCA, including that of combating IUU fish-
ing. To this day there is no public tool to ensure the legal origin of fishing products
all along the supply chain. Traceability of fishery products and transparency of fish-
ing activities are also tools that benefit a lawful fishing sector. By only allowing
marketing, importing, and exporting of products whose legal origin can be proven
and providing the necessary mechanisms to make this verification possible, the
Mexican State can close the door to illegal fishing, while encouraging, favoring, and
strengthening the fishing sector’s compliance with national and international stand-
ards. For this, it is fundamental for the Mexican Government to approve a trace-
ability standard that allows government authorities and the fishing sector to verify
the legal origin of products and prevent market entry to IUU products, caught in
violation of the rules for the protection of vulnerable species, without a permit or
in prohibited areas.

Overall, the USMCA provides tools and a framework to improve sustainable fish-
eries management in the Gulf of Mexico and other regions, but implementation
needs to improve. The Environment Chapter of the USMCA includes articles on Ma-
rine Wild Capture Fisheries; Sustainable Fisheries Management; Conservation of
Marine Species; Fisheries Subsidies; Illegal, Unreported, and Unregulated (IUU)
Fishing; and Conservation and Trade. Together these provisions, if fully imple-
mented, would improve fisheries management systems to prevent overfishing and
overcapacity, reduce bycatch of non-target species and marine wildlife, and protect
habitat. The agreement also outlines that the U.S., Mexico, and Canada shall adopt
or maintain measures to prohibit the practice of shark finning. The agreement pre-
vents subsidies to IUU fishing vessels or for fishing on an overfished stock.

The IUU fishing provisions includes requirements to implement Port State meas-
ures; support monitoring, control, surveillance and enforcement including deterring
nationals and flagged vessels from engaging in IUU fishing and addressing trans-
shipments. Each Party shall maintain a vessel documentation scheme and promote
the use of International Maritime Organization numbers or comparable unique ves-
sel identifiers for vessels operating outside of its national waters to enhance trans-
parency of fleets and traceability of fishing vessels. The U.S., Canada, and Mexico
are also to develop and maintain publicly available an easily accessibly registry data
of vessels flying its flag and support a Global Registry of Vessels, among other
measures. We have yet to see most of these provisions implemented by the U.S.,
Canada, or Mexico.

The transparency provisions, specifically on developing a publicly available reg-
istry, requiring IMO or other unique vessel numbers and supporting a Global
Record of Vessels, is an area where the U.S. has made little progress. NOAA should
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push to advance transparency in our own vessel registries, including by requiring
that US vessels secure IMO numbers when available, so we can then ask our trad-
ing partners to do the same.

Technology tools provide additional cost-effective measures to improve monitoring
and transparency of fishing vessels. The U.S., Canada, and Mexico should increase
transparency by requiring fishing vessels to carry and continuously transmit Auto-
matic Identification System (AIS) devices. AIS provides vessel identity, location and
course data that allows for greater maritime domain awareness and visibility in be-
havior at sea. AIS data allows for management authorities to use the data in
verification of catch documentation and for identifying shipments at high risk of
IUU fishing, forced labor and other human rights abuses for further inspections, au-
dits and enforcement.

In addition to the Environment Chapter, the Labor Chapter requires the U.S.,
Canada, and Mexico to take measures to prohibit the importation of goods produced
by forced labor, among other provisions. In the U.S., section 307 of the Tariff Act
already prohibits importation of goods produced by forced labor. It would be good
for the U.S. to get a report from Canada and Mexico on whether they have equiva-
lent prohibitions and if not, their plan to prohibit such goods. Strong prohibitions
across North America are needed to ensure we are not continuing to import prod-
ucts that put workers at risk and undermine basic human rights.

The USMCA is one tool that the US government can use to combat IUU fishing
and USTR is one agency. The Biden administration should take a one-government
approach on IUU fishing, building upon a foundation of the SIMP and other meas-
ures to ensure that all seafood sold in the U.S. is safe, legally caught, responsibly
sourced and honestly labeled. This requires:

e Expanding SIMP to all species so that all seafood entering the U.S. provides
catch documentation and can be traced back to a legal source.

e Extending traceability requirement through the full supply chain. This can be

accomplished by finalizing the Food and Drug Administration’s pending rule

on food traceability that includes almost all seafood.

Increasing transparency requirements for fishing vessels and making trans-

parency a condition of import.

e Using the information collected via the various trade programs, including
SIMP, more efficiently and effectively to better target shipments with the
highest risk for screening, audits and enforcement and close our market to
illegal products.

e Improving coordination, collaboration and information-sharing across the Fed-

eral agencies to better target countries and shipments with the highest risk

of illegal fishing, seafood fraud, and forced labor.

Building into the programs that address IUU fishing measures to allow the

U.S. to also identify and block shipments of products produced using forced

labor and other human rights abuses.

e Reduce harmful fishing subsidies in the U.S., discipline fisheries subsidies in
all future trade agreements, and push for an agreement in the WTO to end
harmful fishery subsidies.

QUESTIONS SUBMITTED BY HON. THOMAS R. CARPER

Question. The USMCA includes new enforcement tools to give labor and environ-
mental stakeholders a direct role in trade enforcement matters. These new tools en-
sure that the obligations in this trade agreement are enforced and that those who
break the rules can be held accountable.

Would you please share some thoughts on how the environmental reporting mech-
anisms have functioned since the USMCA entered into force, as well as some oppor-
tunities for their continued improvement?

Answer. The USMCA requires the parties to notify each other of their fisheries
subsidies—within 1 year of the date of entry into force and every 2 years there-
after—and specifies the information to be provided regarding the subsidies.!? Spe-
cifically, Article 24.20(5)—(7) of the USMCA States:

5. Each Party shall notify the other Parties, within 1 year of the date of entry
into force of this agreement and every 2 years thereafter, of any subsidy

17USMCA, art. 24.20(5)—(7).
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within the meaning of Article 1.1 of the SCM Agreement that is specific
within the meaning of Article 2 of the SCM Agreement, that the Party
grants or maintains to persons engaged in fishing or fishing related activi-
ties.

6. These notifications shall cover subsidies provided within the previous 2-year
period and shall include the information required under Article 25.3 of the
SCM Agreement and, to the extent possible, the following information:23

(a) program name;
(b) legal authority for the program;
(c) catch data by species in the fishery for which the subsidy is provided;

(d) status, whether overfished, fully fished, or underfished, of the fish
stocks in the fishery for which the subsidy is provided;

(e) fleet capacity in the fishery for which the subsidy is provided;

(f) conservation and management measures in place for the relevant fish
stock; and

(g) total imports and exports per species.

7. Each Party shall also provide, to the extent possible, information in relation
to other subsidies that the Party grants or maintains to persons engaged in
fishing or fishing related activities that are not covered by paragraph 1, in
particular fuel subsidies.

To the extent that notification under the WTO Subsidies and Countervailing
Measures Agreement partially meets this USMCA requirement,!8 the United States
and Canada reported some, but not all, of the required information on fisheries sub-
sidies as of July 2021; however, the last notification from Mexico to the WTO is
from September 2019.19 Notifications regarding fisheries subsidies from each of the
State Parties with the full list of information required under Article 24.20(5)—(7)
should be made publicly available.

The USMCA also requires the parties to notify each other on an annual basis of
any list of vessels and operators engaged in IUU fishing.20 Article 24.20(10) states:

10. Each Party shall notify the other Parties on an annual basis of any list of
vessels and operators identified as having engaged in IUU fishing.

It is unclear whether this notification has occurred. If it has, then the information
should be made publicly available.

In addition, the USMCA requires the State Parties to develop and maintain a
publicly available and easily accessible registry data of fishing vessels flying its flag.
Article 24.21(2)(f) includes this obligation:

2. In support of international efforts to combat IUU fishing and to help deter
trade in products from IUU fishing, each Party shall: . . .

(f) develop and maintain publicly available and easily accessible registry
data of fishing vessels flying its flag; promote efforts by non-Parties to
develop and maintain publicly available and easily accessible registry
data of such vessels flying its flag; and support efforts to complete a
Global Record of Fishing Vessels, Refrigerated Transport Vessels, and
Supply Vessels; and

In short, since the USMCA entered into force on July 1, 2020, complete informa-
tion on fisheries subsidies and IUU fishing appears to be overdue; Oceana would
like to know whether the parties have submitted the information and when it will
be available to the public. In addition, Oceana would like to know when the registry
of fishing vessels flying each State’s flag will be made publicly available.

18WTO. Subsidies and countervailing measures, https:/ |www.wto.org [english [tratop e/scm e
/sem_e.himitdol.

19From the WTO website, the latest notification on subsidies from the United States as of
July 14, 2021: hitps://docs.wto.org/dol2fe/Pages/SS /directdoc.aspx?filename=q:/G/SCM/
N372USA.pdf&Open=True. From Canada as of July 8, 2021: https://docs.wto.org/dol2fe/
Pages/SS /directdoc.aspx?filename=q:/G|SCM | N372CAN.pdf&Open=True. From Mexico as of
September 24, 2019: https:/ /docs.wto.org/dol2fe | Pages|SS /directdoc.aspx?filename=q:/G/
SCM /|N315MEX.pdf&Open=True.

20USMCA, art. 24.20(9).
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Question. It is my hope that future U.S. agreements will build upon much of the
progress in the USMCA, including its environmental provisions.

With that said, I've long believed that if it isn’t perfect that we should work to
make it better. I certainly believe this approach applies to U.S. trade policy.

What are one or two key issues of importance that Congress should focus on in
the months and years ahead when it comes to overseeing the enforcement of the
USMCA’s environmental provisions?

Answer. When it comes to overseeing the enforcement of the USMCA’s environ-
mental provisions, in the months and years ahead, Congress should make regular
inquiries with relevant Federal Government agency stakeholders and ensure public
transparency about State-to-State consultations and dispute resolution related to
environmental matters. Should the opportunity present itself, provisions requiring
greater public transparency about the State-to-State environmental accountability
processes would be important additions to the text of the USMCA and/or the imple-
menting legislation.

To better ensure enforcement of environmental provisions, in the public mecha-
nism outlined in USMCA Articles 24.27 and 24.28, Congress should significantly re-
duce the time frames for review and response to public submissions, remove oppor-
tunities for State Parties to thwart or stall the review process, require that all Fac-
tual Records be published, and outline repercussions for State Parties found in a
Factual Record to have failed to effectively enforce national environmental laws and
regulations that will serve as true deterrents. In the State-to-State mechanism out-
lined at USMCA Articles 24.29-32 and in Chapter 31, Congress should reduce the
three-tier consultation process to, at most, one consultation phase followed by refer-
ral to a dispute resolution panel to allow failures to enforce environmental provi-
sions to move more quickly to resolution. Better yet, akin to the highly effective
rapid response mechanism for labor enforcement issues in the USMCA, Congress
should consider developing a rapid response mechanism for environmental enforce-
ment issues in the USMCA as well as in other existing and future free trade agree-
ments. Congress should also insist that the State-to-State dispute resolution process
for environmental matters allow for timely public review of government submis-
sions, citizen submissions (akin to amicus briefs), and webcasting of arbitral panel
hearings.

Last but certainly not least, Congress should consider amending the USMCA and
other existing as well as future free trade agreements to ensure that more provi-
sions in the Environment Chapter are binding obligations rather than hortatory
statements.2! One binding obligation that is completely missing from the USMCA
Environment Chapter is the obligation to address climate change. At a bare min-
imum, among the Multilateral Environmental Agreements (MEAs) that should be
added to Article 24.8(4) of the USMCA Environment Chapter are the United Na-
tions Framework Convention on Climate Change and the Paris Agreement. Current
language in the USMCA allows the State Parties to amend the agreement to add
any other relevant environmental or conservation agreement to the list of MEAs
that must be adopted, maintained, and implemented.22 Congress should insist on
this amendment. As the Intergovernmental Panel on Climate Change’s recent Sixth
Assessment Report makes abundantly clear, human activities are responsible for cli-
mate change impacts, including the warming, acidification and rise of our oceans—
to the detriment of marines species and coastal communities.23 Governments must
take action immediately to mitigate as well as to adapt to climate change.24 In light
of the urgent need for government action, provisions that address climate change
in free trade agreements are an excellent addition to Congress’s legislative toolbox
to tackle this major existential crisis facing humanity and our blue planet.

21See, e.g., USMCA, art. 24.11 (Air Quality); art. 24.15 (Trade and Biodiversity); art. 24.16
(Invasive Alien Species).

22 USMCA, art. 24.8(5); art. 34.3.

23TPCC, Sixth Assessment Report—Summary for Policy Makers, https:/ /www.ipcc.ch [report/
ar6/wgl/#SPM.

24TPCC, Sixth Assessment Report—Summary for Policy Makers, https:/ |www.ipce.ch/report/
ar6/wgl/#SPM.
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PREPARED STATEMENT OF MICHELLE MCMURRY-HEATH, M.D., PH.D.,
PRESIDENT AND CEO, BIOTECHNOLOGY INNOVATION ORGANIZATION

Chairman Wyden, Ranking Member Crapo, members of the committee, my name
is Dr. Michelle McMurry-Heath. I am the president and CEO of the Biotechnology
Innovation Organization (BIO). I am honored to testify before you for today’s hear-
ing, “Implementation and Enforcement of the United States-Mexico-Canada Agree-
ment: One Year After Entry Into Force,” and address our industry’s concerns around
the implementation of the agricultural biotechnology provisions of the United
States-Mexico-Canada Agreement or USMCA.

INTRODUCTION

BIO? represents 1,000 members in a biotech ecosystem with a central mission—
to advance public policy that supports a wide range of companies and academic re-
search centers that are working to apply biology and technology in the energy, agri-
culture, manufacturing, and health sectors to improve the lives of people and the
health of the planet. BIO is committed to speaking up for the millions of families
around the globe who depend upon our success. We will drive a revolution that aims
to cure patients, protect our climate, and nourish humanity.

BIOTECH AND TRADE POLICY

United States leadership in biotech innovation represents the cornerstone of the
U.S. economy. Our industry is vital to U.S. national security, climate policy, pan-
demic preparedness, and provides a platform from which to exercise global leader-
ship on key issues.

As the U.S. biotechnology industry has demonstrated in our response to COVID—
19, the U.S. can lead the world in developing technologies that will solve health and
economic crises. In record time, the U.S. biotechnology industry and its global part-
ners launched highly effective vaccines and therapeutics to help the world begin to
turn the corner on the pandemic. Like with COVID, American innovation in bio-
sciences, coupled with the U.S. Government’s leadership, can similarly be unleashed
to help address several other crises, including climate change and malnutrition.

Executing thoughtful and creative trade strategies is among the most effective
means to enhance global science-based collaboration while growing the U.S. bio-
economy. An open, global trading and investment system benefits innovators, re-
searchers, patients, farmers, and consumers everywhere by establishing a level
playing field for all. Trade agreements help to establish science-based regulatory
systems that can promote the development of and access to disruptive and trans-
formative biotechnologies that will be required to effectively confront serious public
health, environmental, and nutritional challenges.

The U.S. must reassert its influence within the global trading system by leading
efforts to place science and technology at the core of its global economic and stra-
tegic interests. This will require maintaining long-standing U.S. trade policy com-
mitments to intellectual property (IP), which is critical to risk-taking and invest-
ment in pre-profit companies, who are at the heart of BIO’s membership. It will also
require modernizing U.S. trade policy to address novel issues such as the need to
ensure enforceable digital trade rules that minimize restrictions on cross-border
data flows and enable the international transfer of data needed to advance global
biotechnology R&D efforts. It is also essential that we enhance our ability to pro-
actively confront regulatory barriers in other countries that stifle the trade of trans-
formative biotech innovations—barriers that not only do a disservice to global soci-
ety by delaying their adoption but also have a chilling effect on future biotechnology
investment.

Leveraging U.S. leadership in global trade to address these concerns will boost the
American bioeconomy revolution, creating high-quality jobs and better position the
United States to effectively confront and lead on big global challenges. We have an
obligation—industry and government—to leverage American strengths and work col-
lectively to remove barriers that restrict the development of the global biotech eco-
system.

AGRICULTURAL BIOTECHNOLOGY IN THE UNITED STATES
The United States is the world’s largest producer of biotechnology crops. With
over 90 percent of corn, soybean, and cotton acres produced with biotechnology

1https:/ www.bio.org/.
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crops,? this technology is ubiquitous in American agriculture. The United States is
also a major exporter of these crops. In the case of corn, Mexico is the United States
largest international market, representing nearly 30 percent of total U.S. corn ex-
ports in 2020. If Mexico does not approve a new corn biotechnology product, U.S.
corn farmers are reluctant to plant the product for fear of disrupting trade to Mex-
ico. This means, in effect, that Mexico determines which technology U.S. farmers
can use.

Biotechnology companies plan their commercial launches years in advance, pre-
paring regulatory submissions in export markets, and consulting with value chain
customers. When regulatory authorities in export destinations cease to function and
shut off communication with companies, as in the current case of Mexico, it is im-
possible to predict with certainty when to launch a product in the United States.
ﬁzz 12_3 result, biotechnology companies often delay, affecting investments and future

In 2018, BIO and international partners conducted an extensive economic analysis
of the impact of regulatory delays in China.3 Like Mexico, China is a major importer
of U.S. soybeans and corn. Without Chinese approval, the same scenario applies.
The analysis showed that delays in China decreased U.S. farm income by $5 billion
and cost nearly 34,000 jobs between 2011 and 2016. Today China remains a major
challenge, with approvals delayed by 7 years on average, but through the U.S.-
China Phase One agreement there are continued efforts to address these systemic
challenges.

USMCA

For agricultural biotechnology, USMCA represented a significant improvement on
NAFTA for the agricultural biotechnology industry and the constituents it seeks to
serve. Enhanced provisions for agricultural biotechnology set it apart from previous
trade agreements. For these reasons BIO applauded the USMCA as a major step
forward and as the basis for future agreements. Over the past year, however, we
have noted both practical barriers to seamless implementation of USMCA as well
as missed opportunities that stemmed from the process leading to U.S. approval of
the agreement. Today, I hope to highlight these barriers and missed opportunities
for your consideration in future discussions with our allies.

With respect to agricultural biotechnology, what exists on paper is a far cry from
reality. USMCA is the first agreement to address agricultural biotechnology specifi-
cally. All three parties confirmed the importance of encouraging agricultural innova-
tion and facilitating trade in products of agricultural biotechnology.* The provisions
focus on ensuring trading partners have functional regulatory systems that promote
transparency and cooperation. The intent of the provisions is to supplement the re-
quirements of the Sanitary and Phytosanitary (SPS) Agreement, facilitate trade,
and to proactively avoid unnecessary and costly trade disruption that can occur
when regulatory approvals are delayed. Furthermore, the agreement established a
committee to enhance cooperation and regulatory consistency on current and emerg-
ing agricultural biotechnologies, including genome editing. Unfortunately, the Gov-
ernment of Mexico’s treatment of agricultural biotechnology is a stark example of
how it has strayed in a matter of 3 years and how trade barriers actively restrict
the development of new technologies.

REGULATORY CHALLENGES FOR INNOVATIVE AGRICULTURAL
BIOTECHNOLOGY PRODUCTS IN MEXICO

Failure to Issue Biotech Import Approvals

Even before USMCA negotiations were completed, problems began to emerge.
While Mexico never fully embraced the cultivation of agricultural biotechnology, it
was a model trading partner. The Government of Mexico’s food and drug regulatory
authority (COFEPRIS) routinely processed new product applications within Mexico’s
statutory limit of 6 months. The process was largely transparent, science-based, and
predictable. Since the election of President Andres Manuel Lépez Obrador, however
COFEPRIS has effectively shut down and Mexico’s regulatory system has become
nonfunctional.

2 hitps: | www.ers.usda.gov | data-products | adoption-of-genetically-engineered-crops-in-the-us
.aspx.

Jhttps / [ croplife.org | wp-content [ uploads /2018 / 05 | Impact-of-Delays-in-Chinese-Approvals-of-
Biotech-Crops-05-18-FINAL-1.pdf.

4 https:/ [ustr.gov [ sites | default/files/files | agreements | FTA | USMCA [ Text | 03_Agriculture.
pdf.
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For agricultural biotechnology specifically, Mexico has not granted a single ap-
proval since May 2018; meanwhile, the backlog of pending approvals has grown to
23. This affects all of BIO’s agricultural members, covering a wide range of commod-
ities: apples, canola, corn, cotton, potatoes, and soybeans. Twenty of these have now
exceeded the 6-month statutory time limit for COFEPRIS to determine whether to
issue a biotech import approval. During this time, Mexican regulators have provided
no substantive communications with companies on the delays. It is also important
to highlight that the products pending approval in Mexico are legal to grow in the
United States as well as many other countries.

It is worth noting, these challenges are not unique to agricultural biotechnology.
Similarly, for biopharmaceutical products, COFEPRIS has not issued a new ap-
proval since early 2019. The queue of pending approvals for new treatments and for-
mulations, as well as pending applications to initiate clinical studies, number in the
hundreds. There are dozens of new drugs that have been favorably reviewed by the
New Molecules Committee and are awaiting approval. These pending applications
have also exceeded the statutory time limit for COFEPRIS to issue a decision. Like-
wise, companies are still unable to meet directly with the regulator.

Decree to Ban Biotech Corn

Compounding the uncertainty caused by COFEPRIS’s failure to issue a biotech
import approval in over 3 years, the Government of Mexico published a decree on
December 31, 2020, announcing the intention to phase-out the use of important ag-
ricultural technologies, including use of biotech corn for human consumption by
2024. In 2020, the U.S. exported $2.7 billion of corn to Mexico. As a result, this de-
cree could have a major impact on the U.S. agriculture industry and producers
across the country. It is another unfortunate example of Mexico’s waning adherence
to our trade agreements.

Further, the decree raises the potential for existing biotech authorizations to be
revoked and signals the government’s intention to not grant approvals for future
biotech corn products. The announcements of these policy changes, which have far-
reaching implications for North American agriculture, were issued with neither in-
dustry or trading partner consultation nor any demonstrable scientific rationale.
They also incorrectly allege that biotech corn and modern agricultural practices
harm the environment.

Economic impacts from the decree would not stop at the U.S. border. To date, the
decree’s application to imports of biotech corn for use as animal feed remains ambig-
uous. While the decree does not specify if the ban will apply to imports for animal
feed, Mexican officials have issued competing statements. Regardless, the practi-
cality of separating corn for feed from corn for human consumption is costly and cre-
ates supply chain challenges, not to mention increased risk of shipment rejections.
Such uncertainty risks longstanding cross-border commercial relationships between
suppliers in the United States and Mexican livestock producers who have mounting
questions about their supply chains, economic well-being, and future of their domes-
tic industries. What is more, enactment of the decree will be in direct violation of
Mexico’s commitments under USMCA and the World Trade Organization (WTO), as
the decree is neither science nor risk-based and is out of step with international
standards and norms.

Mexico’s Lack of Regulatory Framework for Gene Edited Products

As existing biotechnology products await action in Mexico, we are highly con-
cerned about the implications for emerging biotechnologies such as genome editing
and synthetic biology. BIO members are actively leveraging genome editing tech-
niques to help plants, animals, and microbes become more resilient to pests, dis-
eases, and extreme weather, and reduce usage of agricultural inputs. While the
global regulatory landscape is emerging, several agricultural producing countries,
including most of the Western Hemisphere, have established regulatory pathways
for products derived through genome editing. Mexico stands out as the major excep-
tion.

USMCA’s goal to enhance cooperation in emerging technologies among the three
parties aimed to facilitate commercial availability and acceptance of biotech prod-
ucts. Lack of progress by Mexico is forcing biotechnology companies with robust
pipelines of gene-edited products to make unenviable decisions move forward with
product development without the benefit of regulatory clarity in Mexico, or cease de-
veloping gene edited products that may be produced in, or traded with, Mexico.
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Impact on Addressing Global Challenges

Mexico’s actions are impeding global research and development, jeopardizing the
potential of biotechnology to address myriad challenges related to climate change,
sustainability, human nutrition, animal welfare, and worker safety. What was in-
tended in USMCA to invigorate investment in, and development of these tech-
nologies, is now threatened by the obstruction of one of its key signatories. Bio-
technology crops positively impact food security, sustainability, and climate change
solutions. For example, biotechnology crops:

e Reduced carbon dioxide emissions in 2016 by 27.1 billion kg, equivalent to
taking 16.7 million cars off the road for one year.>

e Maintain yields in the face of drought, which has a direct bearing on im-
proved food security and poverty alleviation.

e Combat global hunger and malnutrition by increasing the vitamin and min-

eral contents of plants. They also address the lack of fresh fruits and vegeta-

bles in food deserts in urban and rural communities. (Additional information

available in the New York Times Magazine article, “Learning to Love

GMOs.”8)

Extend the shelf life of produce, cutting down on food waste, which creates

8 percent of all global emissions.”

To learn more about how biotechnology can enable agriculture to be solution to
climate change please see BIO’s Biotech Solutions for Climate Report (htips://
www.bio.org [ sites | default | files | 2021-04 | Climate%20Report FINAL.pdf) and BIO’s
response to U.S. Department of Agriculture’s (USDA) Request for Public Comment
on the Executive Order on Tackling the Climate Crisis at Home and Abroad.®

RESOLVING MEXICO’S AG BIOTECH REGULATORY CHALLENGES

Mexico’s failure to perform scientific regulatory assessments in over 3 years, its
disregard for due process and transparency, and its decree to arbitrarily ban key
technologies is a direct violation of both the letter and spirit of USMCA and commit-
ments to the WTO. These actions require a strong response from the U.S. Govern-
ment.

Mexico must resume the approval process for all agricultural biotechnology prod-
ucts and implement a science-based and predictable regulatory process going for-
ward. It must immediately rescind its anti-USMCA decree banning the import of
biotech corn and begin creating a gene editing framework that conforms with inter-
national norms and trade agreement commitments.

BIO appreciates the work of the U.S. Trade Representative (USTR) and USDA to
date. Specifically, USTR Ambassador Katherine Tai calling for the immediate re-
sumption of agricultural biotechnology product approvals in Mexico in her recent
meetings with Mexico’s Secretary of Economy, Tatiana Clouthier and Secretary of
Agriculture and Rural Development, Victor Villalobos, and for USDA Secretary Tom
Vilsack’s efforts to engage and reinforce this message. This engagement builds on
numerous attempts by former USTR Ambassador Robert Lighthizer and USDA Sec-
retary Sonny Perdue.

However, with little indication from Mexico that it will adhere to its USMCA com-
mitments, BIO strongly urges USTR to begin taking enforcement action on Mexico’s
treatment of agriculture biotechnology. An enforcement case would at a minimum
provide a framework and timeline to resolve the COFEPRIS-related delays in bio-
technology approvals and the December 31, 2020, decree. Without a process, BIO
and its members fear the Government of Mexico will continue the status quo, and
possibly broaden the scope of the decree to additional agricultural products, which
would compound the impact on U.S. trade and future innovation.

More broadly, if the United States does not enforce against Mexico’s practices,
BIO is concerned about the message this sends to current and future trading part-
ners. The biotech sector has faced a host of challenges with Europe and China. Each
time the U.S. government has aggressively engaged to protect American interests
in advancing this critical technology. Taking enforcement action with Mexico on this

5 https:/ [www.isaaa.org [ resources [ publications | briefs | 54 | executivesummary | default.asp.

6 hitps:/ |www.nytimes.com /2021 /07 /20 / magazine /| gmos.html.

Thttp:/ /www.fao.org | fileadmin [ templates [ nr/ sustainability pathways/docs/FWF _and_cli
mate_change.pdf.

8 hitps:/ www.federalregister.gov /| documents /2021 /03 /16 /2021-05287 | notice-of-request-for-
public-comment-on-the-executive-order-on-tackling-the-climate-crisis-at-home.
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issue is critical to protect economic growth and job creation and ensure science and
American innovation can continue to thrive to solve society’s biggest and most press-
ing challenges.

MISSED OPPORTUNITY FOR BIOPHARMACEUTICAL INNOVATION INCENTIVES IN USMCA

As negotiated, the USMCA represented a significant step towards advancing rules
for intellectual property rights to support the modern biotechnology sector. However,
while the final text advanced helpful rules for trade secrets, copyrights, and trade-
marks generally, important IP provisions for biopharmaceuticals that had been
agreed to by Canada and Mexico were ultimately stripped from the agreement at
the insistence of U.S. lawmakers.

Specifically, the removal of the agreement on 10 years of Regulatory Data Protec-
tion, as well as the elimination of patent and regulatory incentives for the study of
important product improvements to existing medicines, represents an important,
even historic lost opportunity to raise IP standards in key markets and create high-
quality U.S. jobs at no cost to North American patients and consumers. More impor-
tantly, stripping these provisions sent a global signal that the U.S. Government no
longer appears willing to protect leading American innovation in the biopharma-
ceutical sector against appropriation by foreign competitors.

A more recent manifestation of such misguided antagonism to biopharmaceutical
IP is the U.S. government’s support for a global waiver of intellectual property
rights relating to COVID-19 vaccines, which, however well-intentioned, will only
serve as a harmful distraction from the urgent work that must be done to amelio-
rate global vaccine inequity.

BIO urges the U.S. Government to rethink its support for the proposed global
waiver of IP rights that is currently pending in the WTO, and to increase its focus
on effective policies to maximize the global availability and equitable distribution
of COVID-19 vaccines and therapeutics. BIO’s COVID Global Strategy for Har-
nessing Access Reaching Everyone (SHARE) Program (https:/ /www.bio.org /letters-
testimony-comments [ bio-outlines-share-blueprint-global-cooperation) and a Declara-
tion from members of the World’s Biotechnology Sector (https:/ /www.bio.org/letters-
testimony-comments | declaration-members-worlds-biotechnology-sector-global-access-
covid) provide solutions to ensure vaccines and treatments get to the patients in the
world who most need them without undermining innovation.

CONCLUSION

In closing, a year after the United States, Mexico, and Canada confirmed their
commitment to North American trade, the biotech sector is faced with tremendous
uncertainty. Companies are making decisions today about whether to proceed with
launch plans or delay, potentially costing technology companies billions of dollars
in foregone revenue and future investment. Similarly, U.S. farmers are facing in-
creasing challenges related to climate change and sustainability, potentially without
cutting edge biotechnology tools.

The U.S. Government has been a consistent champion for this technology, defend-
ing against scientifically unjustified regulatory practices in Europe and China for
decades. As one of the United States longest and most significant export markets,
Mexico’s dramatic policy reversal creates significant risk to the trade of U.S. agricul-
tural products and the ability to leverage biotechnology going forward.

QUESTIONS SUBMITTED FOR THE RECORD TO
MicHELLE MCMURRY-HEATH, M.D., PH.D.

QUESTION SUBMITTED BY HON. RON WYDEN

Question. One of the achievements of USMCA was to bring NAFTA into the 21st
century. Neither digital trade, nor the products of biotechnology were contemplated
by the original agreement and both are now critical parts of our trading relation-
ship.

It can be difficult to understand what something like the sanitary and phyto-
sanitary chapter or the customs facilitation chapters described in your testimony
mean for people on the ground in the United States or Mexico and how that trans-
lates into jobs.



78

Can you describe how operating from a framework of increased transparency and
a principle of science-based decision as required by the SPS Chapter of USMCA
could—if fully implemented—increase trade and support good-paying jobs in the
United States, Mexico, and Canada?

Answer. As crafted, USMCA’s provision on agricultural biotechnology was in-
tended to supplement the SPS Agreement, with the goal of facilitating trade, and
to proactively avoid unnecessary and costly trade disruptions that can occur when
regulatory approvals are delayed.

Unfortunately, despite these provisions within USMCA, Mexico has moved for-
ward with actions that are neither science-based, nor risk-based. As a result U.S.
farmers are reluctant to plant a product for fear of disrupting trade to Mexico. This
means, in effect, that Mexico determines which technology U.S. farmers can use. If
these barriers are left unaddressed, we risk longstanding cross-border commercial
relationships and the economic well-being U.S. farmers and technology producers.

Full implementation of the SPS commitments, specifically transparency and
science-based decision making, will provide the necessary predictability to enable
biotechnology companies and U.S. farmers to plan for the introduction of a new bio-
technology product in a manner that does not disrupt trade. Timely and predictable
regulatory decisions in Mexico enables biotechnology companies to continue to invest
in innovative technologies which supports job growth and enables trade to flow be-
tween the United States and Mexico.

QUESTION SUBMITTED BY HON. THOMAS R. CARPER

Question. 1 understand from your testimony that Mexico’s barriers to bio-
technology could impede innovations in agriculture that help reduce greenhouse gas
emissions and adapt crops to climate change.

Could you provide examples of how these barriers are preventing producers from
sustainably increasing production and adapting to climate change?

Answer. Biotech crops have already allowed farmers to reduce greenhouse gas
emissions in their production practices. For example, the use of ag biotech has led
to greater adoption of no-till farming practices, which reduce the amount of carbon
released from the soil during planting, while also curtailing emissions from farm
equipment. The development and deployment of new technology will play a vital
role in making crops and livestock more resilient to pests, disease, and extreme
weather variabilities caused by climate change.

Unfortunately, Mexico’s practices will ultimately limit what technology will be
available for U.S. producers.

One of the cotton applications pending for approval in Mexico has an insect resist-
ant trait, which could reduce greenhouse gas emissions with producers needing to
us less insecticide and in turn making fewer trips across the field.

Another example is how last summer’s derecho flattened corn crops across the
Midwest.

Developers are already developing a short stature corn which could help farmers
be more resilient to future extreme weather events brought on by climate change.

Because short stature corn grows lower to the ground, it is sturdier and less likely
to break in high winds than traditional corn. Short stature corn varieties can poten-
tially better withstand drought.

Multiple varieties of short stature corn leveraging the latest innovations in biol-
ogy—including biotech and gene editing—are currently under development.

However, Mexico’s delays in import approvals and the potential decree phasing
out the import of biotech corn could keep this technology from coming to market.

QUESTIONS SUBMITTED BY HON. ToDD YOUNG

Question. The digital trade chapter within USMCA contains a number of provi-
sions that promote integrity, hold bad actors accountable, and facilitate robust e-
commerce. These provisions are crucial to combat localization requirements and fa-
voritism to state-owned enterprises that we frequently see with China.
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The purpose of trade agreements, generally, is to promote the free movement of
goods, not to prop up bureaucracy and act as a bank for communist governments.
As such, these groundbreaking chapters on state owned enterprises are absolutely
critical to allowing our businesses to operate on a level playing field with our closest
neighbors.

How are the digital trade provisions with USMCA helping us combat the rising
influence of China globally, and particularly closest to American soil?

How will these digital trade provisions continue to support businesses and con-
sumers in the future?

Answer. The digital trade provisions of the USMCA are critical to promoting U.S.
innovation and competitiveness across a range of sectors, including biotech.

Life science researchers around the world require a robust and reliable global eco-
system for data, an ecosystem that allows for timely and efficient cross-border trans-
fers of information.

Restrictions on the flow of data and policies requiring localization of data hampers
biotech R&D, which is increasingly globalized and heavily data driven. The USMCA
provisions on cross-border data flows and data localization address these key issues.

However, more can be done, and in terms of responding to China’s influence. We
need to ensure that we have a strong relationship with our allies, like the European
Union.

Strengthening the transatlantic data relationship and the data flows on both sides
of the Atlantic is in the interest of U.S. biotech researchers and more broadly is for
the benefit of science and the global biotech research community.

QUESTIONS SUBMITTED BY HON. BEN SASSE

Question. Mexico is consistently the top market for U.S. corn exports, valued at
$3 billion last year. Our farmers and ranchers were one of the loudest advocates
for passage of USMCA. However, farmers in Nebraska are concerned that Mexico
is backsliding on its USMCA commitments because they have not approved any new
applications for biotech crops since May 2018. Then most recently in December the
Mexican President issued a decree banning glyphosate and biotech corn in Mexican
diets—both by 2024.

Can you speak to this issue further and what impact it may have on U.S. and
Nebraska corn farmers when it comes to trade with Mexico?

Answer. The United States is the world’s largest producer of biotechnology crops.
With over 90 percent of corn, soybean and cotton acres produced with biotechnology
crops, this technology is ubiquitous in American agriculture.

The United States is also a major exporter of these crops. In the case of corn,
Mexico is the United States largest international market, representing nearly 30
percent of total U.S. corn exports in 2020.

If Mexico does not approve a new corn biotechnology product, U.S. corn farmers
are reluctant to plant the product for fear of disrupting trade to Mexico. This means,
in effect, that Mexico determines which technology U.S. farmers can use.

Further, biotechnology companies plan their commercial launches years in ad-
vance, preparing regulatory submissions in export markets, and consulting with
value chain customers.

When regulatory authorities in export destinations cease to function and shut off
communication with companies, as in the current case of Mexico, it is impossible
to predict with certainty when to launch a product in the United States. As a result,
biotechnology companies often delay, affecting investments and future R&D.

Question. President Lopez Obrador’s recent decree, more specifically, would phase-
out the use of biotech corn for human consumption no later than January 31, 2024.
Most of Nebraska’s corn exports to Mexico are used in livestock feed but there is
concern an expansion of this decree could create additional trade barriers for farm-
ers.

Can you please expand on the likelihood that Mexico will expand this decree to
include GMO corn used for livestock feed?
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How would such a change impact agriculture in places like my home state of Ne-
braska?

Answer. Mexico’s decree compounds the uncertainty caused by COFEPRIS’s fail-
ure to issue a biotech import approval in over 3 years. As a result, this decree fur-
ther erodes the trading relationship between the United States and Mexico and if
implemented will reduce U.S. exports.

To date, the decree’s application to imports of biotech corn for use as animal feed
remains ambiguous. While the decree does not specify if the ban will apply to im-
ports for animal feed, Mexican officials have issued competing statements.

Regardless, the practicality of separating corn for feed from corn for human con-
sumption is costly and creates supply chain challenges, not to mention increased
risk of shipment rejections.

Such uncertainty risks longstanding cross-border commercial relationships be-
tween suppliers in Nebraska and throughout the United States and Mexican live-
stock producers who have mounting questions about their supply chains, economic
well-being, and future of their domestic industries.

Question. USMCA modernized our trade relationships with Mexico and Canada
and increased business for Nebraska agriculture. The United States should build on
the benefits of this multilateral agreement but also apply the lessons learned from
implementation and enforcement when pursuing new trade agreements.

As we look towards future trade agreement frameworks, what preemptive steps
can Congress take to prevent some of the current issues regarding enforcement—
specifically regarding biotechnology?

Answer. For agricultural biotechnology, USMCA represented a significant im-
provement on NAFTA for the agricultural biotechnology industry and the constitu-
ents it seeks to serve. Enhanced provisions for agricultural biotechnology set it
apart from previous trade agreements.

USMCA is the first agreement to address agricultural biotechnology specifically.
All three parties confirmed the importance of encouraging agricultural innovation
and facilitating trade in products of agricultural biotechnology.

This provision supplements the requirements of SPS Agreement to facilitate
trade, and to proactively avoid unnecessary and costly trade disruption that can
occur when regulatory approvals are delayed. Furthermore, the agreement estab-
lished a committee to enhance cooperation and regulatory consistency on current
and emerging agricultural biotechnologies, including genome editing.

However, given that Mexico had ceased approval of agricultural biotechnology
products back in May of 2018, it would have been prudent for the U.S. to have
sought some specific commitments from the Government of Mexico on how they
would come into compliance prior to certifying the agreement.

Looking forward, the biotechnology and SPS provisions of USMCA provide a good
framework to facility the trade of innovative technologies. Although the USMCA
does not mandate the approval of products, it assures trading partners that a regu-
latory system is in place and process to cooperate exists. Prior to certifying the
agreement, an assessment should have been conducted to ensure the regulatory
process was functional, and to address any issues and secure commitments to en-
sure compliance with USMCA’s SPS and biotechnology provisions.

As for Mexico and USMCA, moving forward USTR can and should use all the
tools afforded to it under USMCA to get Mexico to resume the approval process for
all agricultural biotechnology products and implement a science-based and predict-
able regulatory process going forward.

PREPARED STATEMENT OF HON. RON WYDEN,
A U.S. SENATOR FROM OREGON

Colleagues, we got some tragic news last night. Former Senator Enzi, who served
on the Finance Committee with many of us, passed away yesterday. When he served
with us in the Senate, Mike Enzi advocated for what he called the 80-percent rule,
which urged Senators to find common ground on the 80 percent of the issues we
agreed on and not the 20 percent we disagreed on. It’s sound advice, and I hope
we’ll remember Mike’s 80-percent rule as we work together on this committee and
in the Senate for the American people. I would like to offer my sincere condolences
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to Mike’s family and friends, Senator Barrasso, and his colleagues in the Wyoming
delegation.

When a youngster turns one, they get a birthday party. When a trade agreement
turns one, it gets an oversight hearing in the Senate Finance Committee. The com-
mittee meets to discuss USMCA today.

T'll begin with the timeline of the USMCA. Three years ago, the Trump adminis-
tration agreed to a NAFTA rewrite that was too weak on key issues to pass. Demo-
crats got down to work improving it.

USMCA became the strongest trade agreement ever for worker rights, for envi-
ronmental protections, and for enforcement overall. Congress passed it in early
2020. Then it was up to the Trump administration to implement the agreement—
and enforce, enforce, enforce—because countries don’t comply with trade agreements
by osmosis. You have to hold them to their commitments. You ought to do that
when the U.S. holds the most leverage, which is before an agreement enters into
effect.

That’s why Senator Grassley and I strongly urged the Trump administration not
to rush the process, but the Trump administration just would not listen. It was the
middle of an election year, and they decided the cake was baked before it was ready
to come out of the oven. Only a few months were given to implement the agree-
ment—not nearly enough time to protect American workers and businesses by hold-
ing Canada and Mexico to their commitments.

Now it’s up to the Biden administration to clean up the messes the Trump admin-
istration left behind. For example, Canada has unfairly blocked American dairy
products for decades. Under USMCA, Canada agreed to give our dairy products
more access to the Canadian market.

Canada then undermined that commitment with new regulatory barriers before
USMCA went officially into effect last July. The Trump administration barely lifted
a finger to do anything about it. Now the Biden administration will have to work
to make sure our dairy farmers have the access they were promised.

Another example: Mexico made commitments to improve the rights and conditions
for its workers, but it’s moving too slowly on the implementation of key reforms to
its labor laws. To enforce some of those commitments, the Biden administration has
had to act using what’s called the new rapid response mechanism that Senator
Brown and I created. That’s an important tool, but the previous administration
should have done more to push Mexico to raise the bar for labor rights prior to last
summer. That would have helped to protect more American workers.

With the Trump administration looking weak on trade enforcement, it’s no sur-
prise that Canada and Mexico issued new laws and regulations that were incon-
sistent with USMCA, even walking back some of their core commitments. For in-
stance, Mexico is refusing to approve innovative American agricultural products, in-
cluding corn and soybeans, without any scientific justification.

It’s also threatening to ban agricultural products that have previously been ap-
proved. Ambassador Tai and the administration are working to knock down those
barriers as soon as possible.

Another example: Canada is joining a list of countries that are unfairly targeting
and discriminating against innovative American employers with digital services
taxes. These taxes are unfair digital daggers that are knifing American firms. It’s
a big setback to our trade relationship with Canada that goes against the spirit of
USMCA and the global minimum tax agreement that’s in the works. I hope the Ca-
nadian Government changes course on this issue, otherwise the U.S. will need to
consider all options for its response.

So there’s a lot for the committee to talk about today regarding USMCA. I come
from a State where one out of four jobs revolves around international trade. Orego-
nians know how to grow things and design things, add value to them, and ship them
to Oregon lovers around the world.

In Oregon, we talk about getting trade done right as a way to protect our workers
and create high-wage, high-skill jobs. It means raising the bar on issues like labor
and environmental protections. It means vigorous enforcement. It means never cut-
ting corners the way the previous administration did on USMCA. Fortunately, the
Biden administration has already begun addressing all these outstanding issues so
that USMCA lives up to its promise.
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There are still a lot of challenges ahead. I want to thank our witness panel for
joining the committee today, and I look forward to Q&A.
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Statement of Zippy Duvall, President

The American Farm Bureau Federation, the nation’s largest general farm organi-
zation, submits this statement for the Senate Finance Committee hearing on the en-
forcement of the U.S.-Mexico-Canada Agreement (USMCA). Trade is critically im-
portant to the current welfare and future prosperity of U.S. agriculture. America’s
farmers and ranchers depend on stable export markets and expanded opportunities
for the success of their businesses.

Enforcement of trade agreements is necessary to ensure all the benefits that were
agreed to at the negotiating table. The dispute settlement mechanisms included in
trade agreements are critical for the future success of any agreement, including
USMCA, which went into force on July 1, 2020.

Canada and Mexico are two of our nation’s most important food and agriculture
trade partners, thanks to achievements first seen through the North American Free
Trade Agreement (NAFTA), and the USMCA promises to build upon those gains.
Farmers continue to face several unresolved issues with both Canada and Mexico,
however, and these matters need continued attention by the U.S. government
through the USMCA.

The implementation of expanded access for U.S. dairy products by Canada
through negotiated tariff-rate quotas (TRQ) is of importance and concern to our
dairy producers and needs to be resolved. Canada is limiting access to the dairy
TRQ’s which impacts the exports of U.S. dairy products. On May 25, 2021, the U.S.
Trade Representative started a proceeding challenging Canada’s administration of
its dairy TRQ’s. This is the first dispute settlement case brought under USMCA.

On December 31, 2020, the Mexican government issued a Presidential Decree
stating the intention to phase out the use of glyphosate and use of genetically modi-
fied (GM) corn for human consumption. While the standing of the Decree is unclear
and the scope is vague, the Decree creates a significant risk and uncertainty to ex-
ports of corn and corn products. Mexico is the largest importer of corn and corn
products from the U.S., and the Decree has the potential to negatively impact a sig-
nificant portion of U.S. agricultural exports.

The Government of Mexico has created significant uncertainty for agricultural bio-
technology, ceasing review and approval of any biotechnology applications since May
2018. As a result, Mexico has become a significant barrier to launching new bio-
technology products within North America, potentially restricting U.S. farmer access
to new technologies that help us achieve sustainability goals.

In 2002, the U.S. and Mexican governments announced that both sides would re-
solve two longstanding market access issues: the U.S. agreed to expand market ac-
cess for Mexican avocados and Mexico agreed to open their market for U.S. fresh
potatoes. Today, the U.S. imports $2 billion worth of Mexican avocados while Mexico
remains almost entirely closed to U.S. fresh potatoes. In 2014, after losing several
phytosanitary rulings before international bodies, the Mexican government agreed
to allow U.S. fresh potatoes full market access. The Mexican Supreme Court has re-
cently decided that U.S. fresh potatoes can be sold in Mexico. Now it is time for
action on the nearly decade-old promise.

(83)
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Seasonal produce imports from Mexico have a direct impact on U.S. growers. Mon-
itoring investigations by the International Trade Commission continue regarding
imports of strawberries, bell peppers, squash and cucumbers.

Trade agreements can create a level playing field for U.S. farmers and ranchers
by reducing and eliminating tariffs and addressing non-tariff barriers. Those bene-
fits can only be realized across North America, however, when the U.S.-Mexico-
Canada Agreement is fully enforced. We look forward to a focused effort by all three
countries to ensure USMCA achieves its full potential.

CATO INSTITUTE
1000 Massachusetts Ave., NW
Washington, DC 20001

Statement of Dr. Inu Manak, Research Fellow

Chairman Wyden, Ranking Member Crapo, I appreciate the opportunity to share my
thoughts for this hearing on the implementation and enforcement of the United
States-Mexico-Canada Agreement (USMCA). We are just over a year into the imple-
mentation of the USMCA, and the three countries have faced unique circumstances
as we each try to address the pandemic brought on by COVID-19. This context
should not be downplayed, and the resultant delays and challenges met with pa-
tience. Despite the hardships we have faced over the course of the last year, we
have still managed to work towards implementation of the USMCA. Of course, this
should not come as a great surprise, as the content of USMCA is very close to its
predecessor, the North American Free Trade Agreement (NAFTA).

But not everything stayed the same. There were some areas in which we saw ad-
justments from NAFTA to USMCA. Some of these areas warrant additional scru-
tiny, if not concern, surrounding how they are being implemented, or what the over-
all goals are, or the form that implementation or enforcement takes. To that end,
I lay out some lingering issues that I hope the Committee will take up in this hear-
ing and continue to monitor in the coming years. I think it is fair to say that we
all want a robust and competitive North American trading relationship that is
equipped to deal with both current and future challenges. The USMCA is the focal
institution in that relationship, and we must ensure that it is fit for purpose if we
are to meet our shared goals.

IMPLEMENTATION

As I have previously noted, the greatest benefit of USMCA is that it mostly contin-
ued rules that already existed under NAFTA. The impact from the changes in the
agreement are small. The overall effect of these changes, including more stringent
rules of origin on automobiles, is negative: a —0.12% decrease in real GDP, or ap-
proximately a loss of US$22.6 billion, according to estimates put forward by the U.S.
International Trade Commission (USITC).! Analysis from others corroborates this
finding.2 The topline positive figures put forward by the USITC are mainly due to
“reduced uncertainty” from the inclusion of new rules on digital trade, but as I and
others have noted, this modeling choice raises more questions than answers, and the
baseline model does not address the fact that Canada and Mexico have already im-
plemented many of those rules through their participation in the Comprehensive
and Progressive Trans-Pacific Partnership (CPTPP) agreement, from which the
United States withdrew.3

Since most of the rules from NAFTA carried over to USMCA, implementation has
proceeded swiftly, despite a pandemic, and far beyond what could be reasonably ex-
pected for any trade agreement that created an entirely new set of rules. Trade be-
tween Canada, Mexico, and the United States has been fairly resilient in the face

1U.S International Trade Commission, “U.S.-Mexico-Canada Trade Agreement: Likely Impact
on the U.S. Economy and on Specific Industry Sectors,” Publication Number: 4889 (April 2019),
https: | |www.usitc.gov | publications [ 332 | pub4889.pdf.

2 Ciuriak, Dan, Ali Dadkhah, and Jingliang Xiao. “Quantifying CUSMA: The Economic Con-
sequences of the New North American Trade Regime.” Trade and International Policy Working
Paper, CD Howe Institute 21 (2020), Attps:/ /www.cdhowe.org | sites | default/files | attachments /
research_papers [ mixed / WorkingPaper Ciuriak-Dadkhah-Xiao_2020_0.pdf.

3Inu Manak, “Canada Evaluates USMCA, Raises More Questions than Answers,” Cato Insti-
tute Blog (February 28, 2020), https:/ /www.cato.org/blog/canada-evaluates-usmca-raises-more-
questions-answers; Jeffrey J. Schott, “Five Flaws in the USMCA and How to Fix Them,” Peter-
son Institute for International Economics (August 6, 2019), hitps:/ /www.piie.com [ blogs/trade-
and-investment-policy-watch / five-flaws-usmca-and-how-fix-them.
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of the numerous challenges we faced over the last year. However, the pandemic did
reveal that the same institutional deficits 4 surrounding governance and cooperation
that were identified during the NAFTA continue to be a problem under the USMCA.

Institutional Gaps

For instance, consultations on border crossing were woefully lacking at the start of
the pandemic, leading to confusion and delays. Subsequent decisions on border re-
strictions have been ad hoc, adding to the already large cloud of uncertainty hang-
ing over people’s lives. We should have learned from the border closures that oc-
curred after 9/11 that communication, coordination, and clear and consistent guide-
lines for safe and efficient crossings are necessary to maintain the flow of trade. And
it’s not just things that cross our borders, but people. People whose lives exist on
both sides of that border, most clearly seen in our border communities, such as
Point Roberts, WA.5> These communities rely on a predictable border infrastructure,
which has been lacking. And even as Canada has recently announced that it is
opening its borders to American tourists, the United States has not reciprocated
with either Canada or Mexico. These announcements should be coordinated, as our
tourism industries continue to struggle, impacting countless workers in each of our
countries.

The institutional deficit carried over from NAFTA could persist in other ways that
impact our trading relationship as well. As Andrew Rudman and Christopher Sands
from the Wilson Center explain, the work of the numerous committees created by
the USMCA to oversee the implementation of the agreement will be critical to its
success and growth over time.6 Under NAFTA, the committees quickly became
defunct, not least because there was a lack of high level guidance and interest from
the executive branch. It is this day to day work by civil servants working on the
technical issues related to our trading relationship that is vital and requires sup-
port.

Another of the major lessons from NAFTA was assuring that there was active stake-
holder engagement on cross-border issues so that initiatives could be better targeted
to address real, on the ground problems. Amb. Earl Anthony Wayne, former career
Ambassador to Afghanistan, Argentina and Mexico, now at the Wilson Center,
writes that “an effective stakeholder process could increase public understanding of
the value of trade across North America and would surface valuable ideas for im-
provements and problem solving.”” One avenue for doing this is through the Com-
petitiveness Committee created in Chapter 26, which could serve as a forum for dis-
cussion about North American competitiveness, including addressing issues sur-
rounding supply chains, bottlenecks, and regulatory challenges. The committee’s
mandate is broad: “The Competitiveness Committee shall discuss and develop coop-
erative activities in support of a strong economic environment that incentivizes pro-
duction in North America, facilitates regional trade and investment, enhances a pre-
dictable and transparent regulatory environment, encourages the swift movement of
goods and the provision of services throughout the region, and responds to market
developments and emerging technologies.”® Our experience throughout the pan-
demic should reinforce the importance of such a committee to identify policy areas
in need of development. The knowledge of businesses on the ground is indispensable
in crafting smart responses to shared trade challenges, as the pandemic has well
shown.?

An area where input from business would be particularly useful is in the automotive
sector, which has faced substantive rule changes in the USMCA as compared to
NAFTA. In the USMCA, the rules of origin for autos (our most integrated supply

4Simon Lester and Inu Manak, “Fixing NAFTA’s Institutional Deficit,” International Centre
for Trade and Sustainable Development (March 7, 2018), https:/ /www.cato.org | commentary | fix-
ing-naftas-institutional-deficit.

5 Alexander Panetta, “How border restrictions have left a U.S. community stranded and sur-
rounded by Canada,” CBC News (July 8, 2021), https:/ /www.cbc.ca/amp [ 1.6093133.

6 Andrew Rudman and Christopher Sands, “A Winning Bet: USMCA at Year One,” Wilson
Center (2021), https:/ /www.wilsoncenter.org/sites/default/files | media/uploads /documents/
WWC _USMCA Winning%20Bet.pdf.

7Earl Anthony Wayne, “USMCA and North America: Year One,” Wilson Center (July 2021),
https: | |www.wilsoncenter.org [ sites | default / files | media | uploads | documents | USMCA%20and%
20North%20America-%20Year%200ne.pdf.

8USMCA Article 26.4.

9Scott Lincicome, “The Pandemic Does Not Demand Government Micromanagement of Global
Supply Chains,” Pandemics and Policy, Cato Institute (February 24, 2021), htips:/ /www.cato.
org [ pandemics-policy | pandemic-does-not-demand-government-micromanagement-global-supply-
chainst#tsummary.
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chain) were made more stringent. Rules of origin are the rules that determine
whether a product can cross duty free across the border. In NAFTA, passenger vehi-
cles were required to have 62.5% North American content, and in the USMCA that
has been increased to 75%. This means that auto producers will need to source more
components from the region, in addition to ensuring that 70% of the steel and alu-
minum used in production also comes from Canada, Mexico or the United States.
On top of this—a first ever in a trade agreement—a new labor value content re-
quirement was added that requires auto makers to have 40-45% of their auto con-
tent made by workers making at least $16 an hour.

There is currently a disagreement about how the auto rules of origin are calculated,
which was raised by Canada and Mexico at the first meeting of the USMCA Free
Trade Commission in May 2021.10 As reported by Maria Curi at Inside U.S. Trade,
“Auto industry representatives in all three countries, as well as the governments of
Canada and Mexico, agree that the Office of the U.S. Trade Representative and CBP
under the Trump administration interpreted a USMCA auto rule of origin dif-
ferently than what was originally negotiated.”’! The Biden administration has so
far indicated support for the Trump administration’s more stringent interpretation,
vszlhich could have serious economic repercussion for the auto industry. As Curi ex-
plains:

At issue is a so-called “roll-up provision” designed to incentivize increased re-
gional content. USMCA requires that 75 percent of a car’s core parts, like en-
gines, be regionally sourced for that vehicle to qualify for duty-free treatment.
“Principal” parts, like tires, are subjected to a 70 percent regional content rule.

If a part meets the regional content threshold and is incorporated into a larger
car component, 100 percent of the initial part will count as originating, accord-
ing to the industry’s interpretation.

However, USTR and CBP say that if the initial part contains any foreign con-
tent, it must be subtracted from the regional-value content calculation. The U.S.
agencies’ approach makes it more difficult for automakers to get components to
the threshold needed for duty-free treatment, according to the auto industry.12

As Eric Martin and Keith Laing recently reported in Bloomberg, Flavio Volpe, presi-
dent of Canada’s Automotive Parts Manufacturers’ Association suggested that tight-
er rules of origin requirements could make preferential treatment under USMCA
“irrelevant,” and lead to automakers simply paying MFN tariffs instead, which
would raise costs.13 Furthermore, they report that after a meeting between U.S.
Trade Representative Katherine Tai and Mexican Economy Minister Tatiana
Clouthier on July 22, 2021, the Mexican Economy Ministry released a statement,
which on the U.S. position on rules of origin says that “Not abiding by USMCA
rules may potentially disrupt the operations of the North America automotive indus-
try.”

Congress should request an explanation from the Biden administration as to why
it supports the same, more stringent interpretation of the auto rules as the previous
administration, and what the economic costs of that interpretation are compared to
how the auto industry, Canada and Mexico see it. The auto industry could offer in-
sight into this issue through the Competitiveness Committee, for instance. Congress
could also request that USTR provide an update on the impact of changes made on
the auto rules through USMCA to the North American auto sector, which would
help with an assessment of whether further rule changes may be required once
USMCA is up for review.

Transparency

Since the USMCA includes a sunset clause that requires the review of the agree-
ment within six years, transparency on the day to day implementation is essential.

10 José Avila, “Los temas controversiales del TMEC resurgen, tras reunion de ministras,” Ex-
pansion (May 18, 2021), https:/ | expansion.mx /economia /202105 /18 mexico-eu-se-
comprometen-cumplir-conjunta-t-mec.

11 Maria Curi, “CBP official: USMCA auto rules will be enforced amid confusion over interpre-
tation,” Inside U.S. Trade (March 30, 2021), https:/ /insidetrade.com /daily-news/cbp-official-
usmca-auto-rules-will-be-enforced-amid-confusion-over-interpretation.

12Maria Curi, “Clouthier: Mexico, U.S. working to mesh USMCA auto rule interpretations,”
Inside U.S. Trade (May 21, 2021), https / linsidetrade.com | daily-news | clouthier-mexico-us-work-
ing-mesh-usmca-auto-rule- mterpretatwns

13Erlc Martin and Keith Laing, “U.S., Mexico Fail to Resolve Dispute on Trade Rules for
Cars,” Bloomberg (July 23, 2021), https / lwww.bloomberg. com/news/artlcles/2021 07-23 [ u-s-
and-mexico-fail-to-resolve- dlspute on-trade-rules-for-cars?sref=EROITB,
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This will allow us to identify problems early, and correct them when the review
process begins, and avoid the biggest pitfall of NAFTA, which was to lock in rules
that quickly became out of date. For USMCA to avoid this, it must learn to adapt.
Congress should request that the U.S. Trade Representative regularly provide an
update on the work of the committees, and the challenges they identify with regard
to implementation, as well as other trade issues that arise. Reports on the com-
mittee work will not only help Congress keep on top of North American trade issues,
but also help researchers that study this to reflect on how we can improve the insti-
tutional design of trade agreements in this case, and more broadly.

A further concern with transparency involves the newly created “Rapid Response
Mechanism” for labor enforcement, which was put into place to ensure remediation
of a denial of collective bargaining rights. As Kathleen Claussen, Associate Professor
of Law at the University of Miami School of Law explains, “the RRM is not so much
a claims process but rather a quick way to deal with a ‘belief’ by a government that
there is some denial of rights underway.”'4 As an untested mechanism, we must
proceed with utmost caution and ensure that the process by which complaints are
raised through the RRM are transparent and provide the firms affected adequate
time to respond. The RRM is a complex process, best summarized by a recent flow-
chart created by the U.S. Chamber of Commerce.15

Further complicating it is the fact that the final procedural guidelines for petitions
to the USMCA have not yet been published (interim guidelines were released in
June 2020). Despite this, labor disputes have already begun. This not only creates
a lot of uncertainty surrounding how this new mechanism is supposed to function,
but also raises serious questions about due process. The U.S. Chamber of Commerce
has stated “The Labor Committee should not be acting on petitions without the final
procedural guidance being published,” and also that “the Labor Committee is acting
on petitions that allege a denial of rights occurred, in part, before July 1, 2020,”
which is before the USMCA entered into force.l®6 We must be cognizant of the fact
that the procedural guidelines need to be published before further actions are taken,
otherwise the executive branch could use broad discretion in their interpretation
and application, which could further serve to harm already strained relations be-
tween the United States and Mexico. Also, the final guidelines should take com-
ments and concerns from the relevant stakeholders into account.

Relatedly, clarity should be provided on the content of discussions in the Inter-
agency Labor Committee, with documents available online, to the public. Some light
should also be shed on the interactions between stakeholders, the Interagency Labor
Committee and the executive branch more broadly.

Another issue is that the RRM is unbalanced in its focus. As Desirée LeClercq,
Proskauer Employment and Labor Law Assistant Professor at the ILR school at
Cornell writes, “Specifically, the Rapid Response Mechanism requires respect for
U.S. domestic processes (i.e., after an enforced order) but allows the U.S. to interfere
with ongoing domestic processes in other countries. More generally, the disparate
scope of the Rapid Response Mechanism makes it possible for facilities like GM to
be held accountable when they are located across from Brownsville, Texas but
shields those facilities when they are located in Brownsville, Texas.”'7 In regard to
the specific concern raised by LeClercq, it should be emphasized that Mexico must
be allowed the time necessary to complete its labor reforms (a domestic process that
was already underway before USMCA went into effect), and the United States
should offer assistance, if requested, in the form of technical capacity. However, the
United States has begun parallel efforts under the RRM, perhaps under the hope

14 Kathleen Claussen, “A First Look at the New Labor Provisions in the USMCA Protocol of
Amendment,” International Economic Law and Policy Blog (December 12, 2019), htips://
;'flp. lworldtradelaw. net/2019/ 12/ a-first-look-at-the-new-labor-provisions-in-the-usmca-protocol.

tml.

15USMCA Rapid Response Labor Mechanism Flow Chart, Atips:/ /www.uschamber.com /sites |
default/files/final rrim_flow chart.pdf.

16U.S. Chamber of Commerce, Comments on USMCA Interagency Labor Committee for Moni-
toring and Enforcement Interim Procedural Guidelines for Petitions (June 22, 2021), https://
www.uschamber.com [ comment [ comments-usmca-interagency-labor-committee-monitoring-and-
enforcement-interim-procedural.

17 Desirée LeClercq, “Biden’s Worker-Centered Trade Policy: Whose Workers?”, International
Economic Law and Policy Blog (May 16, 2021), https:/ /ielp.worldtradelaw.net/2021/05/bidens-
worker-centered-trade-policy-whose-workers.html.
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that this will “speed up” the reforms in Mexico or nudge them along.18 But this is
a precarious gamble. As LeClercq elaborates, “USTR is invoking the Rapid Response
Mechanism process before Mexico’s domestic processes have been exhausted, leading
to potential fragmentation.” This should be of concern to those interested in the suc-
cess of Mexico’s domestic reform efforts.

On a broader point, the inclusion of the Rapid Response Mechanism raises serious
questions about the role of the United States in actively interfering with labor
issues in other countries. There is ample debate over whether we should be doing
this at all. If the United States thinks it should have a role to play here through
trade agreements, then it should invite reciprocal scrutiny of its own domestic labor
practices as well.

ENFORCEMENT

Enforcing international agreements is critical to securing the outcomes of what was
agreed among the parties. Yet, enforcement is often incorrectly made synonymous
with litigation. While trade disputes garner a lot of media attention, and policy
makers pursue disputes in order to signal to their own public that they are taking
some kind of action, or to compel another party to adjust its behavior, disputes on
their own are an escalation of matters where diplomacy has either failed, or not
been tried. It is, in fact, the regular, day to day work of implementation that can
avoid the escalation of conflicts into disputes.

Energy should therefore be spent on dispute avoidance and prevention not only be-
cause disputes are costly and take many years to resolve, but also because they can
disrupt trust and amicable relations between trading partners. The rhetoric of en-
forcement must therefore be used cautiously and surgically. As the last four years
of the previous administration has shown us, treating your allies like your rivals
only serves to diminish our relationships and reduce the United States’ image in
the world. To the extent that we can cooperate on solutions diplomatically instead
of racing to “enforce” through legal means can therefore serve to neutralize tensions
and produce mutually beneficial outcomes.

As noted above, the Labor chapter’s Rapid Response Mechanism should be utilized
with caution, and should also be carefully scrutinized by Congress to ensure that
it meets the goals laid out in Trade Promotion Authority. This could assist Congress
in crafting new guidelines in any future Trade Promotion Authority bill.

There are also two disputes under Chapter 31, the state-to-state dispute settlement
chapter. The first is a dispute raised by the United States (consultations began
under the previous administration) on the allocation of Canada’s tariff rate quotas
(TRQ) for dairy. Canada and the United States should work to resolve this issue
as soon as possible, and Canada should ensure that its implementation of the dairy
TRQ is not in violation of the USMCA. The second is a dispute raised by Canada
against the United States regarding actions by the Trump administration to levy
safeguard tariffs of 18% under Section 201of the Trade Act of 1974 on imports of
crystalline silicon photovoltaic cells and modules. Given the Biden administration’s
commitment to green energy, it would be puzzling if tariffs on imports of solar prod-
ucts from our closest ally would continue to be imposed, considering that tariffs are
born by consumers, and increasing the price of solar products will simply decrease
Americans’ access to these technologies. On the latter dispute, Congress should en-
courage the Biden administration to lift the tariffs on Canada and to look for oppor-
tunities to further integrate the North American energy market so that it can be-
come globally competitive.

Contact: imanak@cato.org.

181n fact, Esteban Martinez Mejia, Head of the Liaison Unit for the Reform of the Labor Jus-
tice System in Mexico, stated in the public virtual session of the USMCA Labor Council on June
29, 2021 that Mexico wouldn’t be speeding up its timeline for reform because the schedule was
originally laid out to give every state ample time to plan for implementation with the federal
government, and moving states ahead of schedule would disrupt those plans.



89

CENTER FOR FiscaL EQUITY
14448 Parkvale Road, Suite 6
Rockville, MD 20853
fiscalequitycenter@yahoo.com

July 27, 2021

Hon. Ron Wyden
Chair

Hon. Mike Crapo
Ranking Member

U.S. Senate
Committee on Finance
Washington, DC 20210

Regarding: Implementation and Enforcement of the United States-Mexico-Canada
Agreement: One Year After Entry Into Force—Comment for the record

Dear Senators:

Just a quick note to remind you that Mexico and Canada have consumption taxes
and the United States does not. This complicates our trade policy and makes such
agreements a complicated mess favoring some industries over others. Please see our
usual analysis on consumption taxes and trade.

Regarding Mexico, if we had the same arrangements with Canada on temporary
visas, agricultural workers could come in easily, send money home and eventually
return (as many do). These visas should also have an overt path to residency after
three renewals.

Best wishes,

Michael G. Bindner
Principal Consultant

Attachment—Trade Policy and Value-Added Taxes

Consumption taxes could have a big impact on workers, industry and consumers.
Enacting an I-VAT is far superior to a tariff. The more government costs are loaded
onto an I-VAT the better.

If the employer portion of Old-Age and Survivors Insurance, as well as all of dis-
ability and hospital insurance are decoupled from income and credited equally and
personal retirement accounts are not used, there is no reason not to load them onto
an [-VAT. This tax is zero rated at export and fully burdens imports.

Seen another way, to not put as much taxation into VAT as possible is to enact an
unconstitutional export tax. Adopting an I-VAT is superior to it’s weak sister, the
Destination Based Cash Flow Tax that was contemplated for inclusion in the TCJA.
It would have run afoul of WTO rules on taxing corporate income. I-VAT, which
taxes both labor and profit, does not.

The second tax applicable to trade is a Subtraction VAT or S—VAT. This tax is de-
signed to benefit the families of workers through direct subsidies, such as an en-
larged child tax credit, or indirect subsidies used by employers to provide health in-
surance or tuition reimbursement, even including direct medical care and elemen-
tary school tuition. As such, S—-VAT cannot be border adjustable. Doing so would
take away needed family benefits. As such, it is really part of compensation. While
we could run all compensation through the public sector.

The S—-VAT could have a huge impact on long term trade policy, probably much
more than trade treaties, if one of the deductions from the tax is purchase of em-
ployer voting stock (in equal dollar amounts for each worker). Over a fairly short
period of time, much of American industry, if not employee-owned outright (and
there are other policies to accelerate this, like ESOP conversion) will give workers
enough of a share to greatly impact wages, management hiring and compensation
and dealing with overseas subsidiaries and the supply chain—as well as impacting
certain legal provisions that limit the fiduciary impact of management decision to
improving short-term profitability (at least that is the excuse managers give for not
privileging job retention).

Employee owners will find it in their own interest to give their overseas subsidiaries
and their supply chain’s employees the same deal that they get as far as employee
ownership plus an equivalent standard of living. The same pay is not necessary,
currency markets will adjust once worker standards of living rise.
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Over time, ownership will change the economies of the nations we trade with, as
working in employee-owned companies will become the market preference and force
other firms to adopt similar policies (in much the same way that, even without a
tax benefit for purchasing stock, employee-owned companies that become more
democratic or even more socialistic, will force all other employers to adopt similar
measures to compete for the best workers and professionals).

In the long run, trade will no longer be an issue. Internal company dynamics will
replace the need for trade agreements as capitalists lose the ability to pit the inter-
est of one nation’s workers against the others. This approach is also the most effec-
tive way to deal with the advance of robotics. If the workers own the robots, wages
are swapped for profits with the profits going where they will enhance consumption
without such devices as a guaranteed income.

CROPLIFE AMERICA
4201 Wilson Boulevard, Suite 700
Arlington, VA 22203
202.296.1585 phone
202.463.0474 fax
https:/ /www.croplifeamerica.org/

Statement of Chris Novak, President and CEO

Thank you for the opportunity to provide written testimony to the Senate Com-
mittee on Finance’s hearing on “Implementation and Enforcement of the United
States-Mexico-Canada Agreement: One Year After Entry Into Force.” CropLife
America (CLA) represents the manufacturers, formulators, and distributors of pes-
ticides in the United States. Our member companies produce, sell, and distribute
virtually all the vital and necessary crop protection products used by farmers,
ranchers, and landowners in every state. Our mission is to help ensure growers and
consumers have the technologies they need to protect crops, communities, and eco-
systems from the threat of pests, weeds, and diseases in an environmentally sus-
tainable way to support healthy food, healthy people, and a healthy planet.

American farmers utilize pesticides to grow healthy and safe row crops, tree nuts,
fruits, and vegetables that are used as food, as well as other farm products, includ-
ing animal feed, fibers, lumber, and fuel for Americans and consumers around the
world. Without today’s pesticide technology, insect pests, weeds, and crop diseases
would devastate crop yields and quality, directly impacting the ability to feed con-
sumers in the U.S. and around the world. Moreover, pesticides protect public health
by helping control harmful insects such as rodents, mosquitos and ticks.

Pesticides, in combination with tillage management and other conservation prac-
tices, are necessary to meet our nation’s nutritional goals while simultaneously se-
questering carbon and reducing greenhouse gas emissions. We support a strong,
science-based risk/benefit regulatory system that ensures access to safe and effective
tools while also preserving and promoting biodiversity in the landscape.

USMCA

In 2019, Mexico was the second largest overall export destination for U.S. agricul-
tural products. It is a top-three export destination for corn, soybeans, wheat, rice,
dried beans, fruits, peanuts, sorghum, vegetables, and crop seed. The previous
North American Free Trade Agreement (NAFTA) eliminated tariff barriers and al-
lowed market access with Canada and Mexico for U.S. agricultural goods. The
United States-Mexico-Canada Agreement (USMCA) created an opportunity to up-
date the 25-year-old agreement, making important improvements to sanitary and
phytosanitary (SPS) measures, dispute settlement mechanisms, and other areas im-
pacting agriculture. Before and since the signing of USMCA, however, we have seen
a fundamental shift in the regulation of pesticides in Mexico.

The Mexican government has moved away from a science- and risk-based regulatory
approach, invoked the precautionary principle as justification for lack of scientific
analysis, and ignored commitments to their trading partners and the concerns of
Mexico growers. It is our belief that Mexico’s actions violate both the letter and the
intent of the USMCA agreement.

Registration and Re-Registration of Pesticide Products

The Federal Commission for Protection against Sanitary Risk, known as
COFEPRIS, is the agency responsible for pesticide registrations in Mexico. Over the
past several years, even pre-dating USMCA negotiations, the processing of applica-
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tions for registration of new pesticide products and renewal of existing registrations
has virtually ceased, causing serious disruptions. There are currently more than
2,000 applications pending. These delays have impacted the ability for new innova-
tions to be registered, directly impacting growers in Mexico, and have cost CLA
member companies a projected $492 million from 2015 through March of 2020. This
is prejudicial to potential markets in Mexico for crop protection innovations devel-
opeg by U.S. companies and delays or prevents the introduction of new lower risk
products.

While some of the more recent delays can be attributed in-part to understaffing and
a focus on COVID response, there are indications that many of the problems at
COFEPRIS are further evidence of a fundamental shift in Mexico’s regulatory ap-
proach. Following a recent executive decree in Mexico, discussed below, the agency
has a lack of clarity regarding the Lopez Obrador Administration’s policy principles
for the regulatory process. In addition, a government reorganization in 2020 placed
the former independent agency COFEPRIS under the supervision of the Undersecre-
tary of Prevention and Health Promotion in the Health Ministry. This move height-
ens concerns that the agency’s scientific work could be further politicized.

Mexico Decree

In addition to these concerning shifts in the COFEPRIS registration processes, the
Mexican government has taken further action to move away from a science and
risk-based regulatory approach. In November 2019, the Mexican Ministry of Envi-
ronment and Natural Resources, known as SEMARNAT, began denying import per-
mits for the herbicide glyphosate. SEMARNAT cited the precautionary principle, but
offered no new scientific evidence that would justify this de facto ban. In August
2020, the Mexican government requested comment on a draft presidential decree
that would mandate a four-year study of glyphosate. Ultimately, however, the final
presidential decree promulgated December 31, 2020 bans the importation, distribu-
tion, and use of glyphosate on a timeline that is phased in by early 2024. The con-
cept of a study and any further scientific justification were abandoned in the final
rule. This action sets a dangerous precedent and leaves many unanswered questions
regarding implementation of the final decree.

The decree’s use of the precautionary principle as justification for the action is trou-
bling and disregards Mexico’s Sanitary and Phytosanitary and Technical Barriers to
Trade commitments under both the USMCA and the WTO. The risk-based regu-
latory system that has been a foundation for trade between the U.S., Mexico, and
Canada relies upon an understanding of how a product will be used in the environ-
ment. This system is predicated on the idea that exposure, or the lack thereof, to
a product is just as critical in determining the safe use of this product as any poten-
tial hazard associated with that product (e.g., the toxicity of a chemical substance).
The European Union’s use of a hazard-based approach is central to ongoing trade
disputes between the U.S. and the EU. Similar steps by Mexico could significantly
imperil exports of U.S. agricultural products to Mexico through unwarranted and
unjustified restrictions on allowable pesticide residues.

The decree asserts that “different scientific investigations” have warned of harmful
effects, yet only specifically mentions the 2015 monograph of the International
Agency for Research on Cancer (IARC) that designates glyphosate a “probable car-
cinogen.” The Mexican government has not performed any new comprehensive risk
assessment to justify its import ban and glyphosate continues to be registered for
domestic sale and use in Mexico. The decree is not only contrary to the reviews of
Mexico’s own regulatory body, but ignores the clear weight of scientific evidence
from regulatory bodies around the world, including USMCA trading partners (Can-
ada and United States), the European Union, and others. In formulating the final
decree, the Mexican government ignored public comments from the Mexican grower
community describing the devastating impact on agriculture and food production in
Mexico that would result from a ban on glyphosate. The decree not only threatens
this important trading partnership, but also undermines the integrity of scientific
standards as the foundation of the USMCA and as a foundation for global trade.

Other Concerns

Our concerns go beyond just this one chemical. As the former Secretary of
SEMARNAT stepped down from his position in 2020, his final speech foreshadowed
another decree that would ban imports of another 80 unspecified pesticides. While
this potential decree has yet to appear, we are concerned that the actions taken
against glyphosate could be used as a model for restricting other chemicals.
SEMARNAT officials have cited a list of 183 “highly hazardous pesticides” compiled
by the Pesticide Action Network as a likely list of the products to be banned. That
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list includes many compounds that are commonly used by U.S. producers, such as
atrazine, 2,4D, neonic insecticides, pyrethroid insecticides and triaconazole fun-
gicides. The crop protection industry is continually innovating and improving the
safety of our products. Innovative products approved through a risk-based regula-
tion processes should be available to producers in all the markets that supply U.S.
grocers and families, to support continuous improvements in food safety and food
security.

The decree raises several other concerns around worker safety, environmental safe-
ty, and human health. In justifying the decree, the President of Mexico suggested
that farmers could hire more field laborers to battle weeds with machetes, rather
than rely on glyphosate. This response not only demonstrates a profound disrespect
for farmworker safety, but also a lack of serious thought on the part of Mexican au-
thorities regarding viable alternatives for controlling pests and protecting the health
and safety of Mexico’s food crops.

Another unintended consequence of removing regulated pesticide products from
farmers could be the aiding and abetting of counterfeit markets for these pesticide
products. In other markets that have banned pesticides, such as the European
Union, an illegal counterfeit market has developed that is creating serious problems.
For example, in Italy, several regulated pesticide products were banned in 2009.
Since then, organized crime has moved in to fill the void with illegal counterfeit
products that are in use on some farms and have been seized by authorities.

In Mexico this illegal activity is already taking place with certain goods and serv-
ices. According to a U.S. State Department report,! “the involvement of trans-
national criminal organizations, which control the piracy and counterfeiting markets
in parts of Mexico and engage in trade-based money laundering by importing coun-
terfeit goods, continue to impede federal government efforts to improve Intellectual
Property Rights enforcement.” The potential for counterfeit pesticide products of un-
known content and quality to replace glyphosate or other regulated chemistries
would risk the health and safety of workers and farmers in Mexico. Equally impor-
tant, the potential use of counterfeit products could jeopardize the safety of agricul-
tural goods flowing from Mexico into the U.S. The U.S. and Mexico should have a
common interest in ensuring food safety, worker safety, fair trade, and sound regu-
latory policy. Mexico’s actions not only undermine progress promised under USMCA
but jeopardize real progress in all of these crucial areas.

Summary

The radical shifts in regulatory approach by Mexican authorities should be con-
cerning to the U.S., Canada and other countries who support innovation in agri-
culture. If these issues go unchallenged, we fear it will not only disrupt trade in
agricultural chemicals, but could lead to new restrictions on imports of agricultural
products treated with the banned substances. By moving away from a risk-based
regulatory system, innovation in agriculture is stifled—reducing farmer yields, con-
tributing to food loss, and impacting food security. This would also impact the U.S.
jobs that develop and manufacture innovative high-quality agricultural inputs that
support agricultural production at home and around the world.

For a successful USMCA implementation, Mexico needs to be held accountable to
their trade commitments. We believe these recent actions violate terms of the
USMCA and WTO agreements and we are hopeful that these issues will be resolved
before going even farther in the direction of similar policies that we’ve seen nega-
tively impact U.S. agriculture exports.

Thank you for this opportunity to comment on USMCA implementation and enforce-
ment.

NATIONAL AUTOMOBILE DEALERS ASSOCIATION, NATIONAL INDEPENDENT
AUTOMOBILE DEALERS ASSOCIATION, AND NATIONAL ASSOCIATION OF AUTO AUCTIONS

The National Automobile Dealers Association (NADA), the National Independent
Automobile Dealers Association (NIADA) and the National Association of Auto Auc-
tions (NAAA) appreciate the opportunity to provide this written testimony to supple-
ment the record of the Finance Committee’s hearing to examine the implementation
and enforcement of the United States-Mexico-Canada Agreement (USMCA) and to

1U.S. State Department, 2021 Investment Climate Statements: Mexico, Section 5. Protection
of Property Rights.
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highlight an issue of interpretation that is disrupting used motor vehicle commerce
to the detriment of consumers in the United States.

NADA,! NTADA,2 and NAAA3 are uniquely positioned to speak definitively about
used motor vehicle commerce in the United States. NADA represents approximately
90 percent of the nation’s 18,144 franchised new car and truck dealerships, which
retail both new and used motor vehicles and engage in motor vehicle service, repair
and parts sales. NADA’s members collectively employ more than one million individ-
uals and in 2020 sold or leased 14.87 million new vehicles and 13.93 million used
vehicles. NIADA represents approximately 14,000 of the nation’s independent used
vehicle dealers. The independent dealers retailed approximately 13.2 million used
vehicles in 2020. NAAA’s membership consists of approximately 350 domestic and
international auctions with combined sales of 9.9 million vehicles and wholesale rev-
enue of more than $107 billion annually. New and used automobile dealers, manu-
facturers, fleet operators, companies and financial institutions all buy and sell at
NAAA member auctions worldwide.

NADA, NIADA, and NAAA commend the Finance Committee for conducting an
oversight hearing on the implementation of USMCA and wish to highlight an un-
warranted interpretation that is resulting in the unexpected and problematic broad-
based imposition of tariffs on certain used motor vehicle imports. In general, the fol-
lowing tariffs are imposed on imported new vehicles: 2.5% on light-duty passenger
vehicles, 25% on light-duty trucks, and 4% on commercial vehicles. Prior to the
USMCA entry-into-force date, a used motor vehicle that was manufactured in North
America received tariff-free treatment under the North American Free Trade Agree-
ment (NAFTA) so long as it complied with the rules of origin (ROOs) and other re-
quirements in NAFTA when first produced and sold as a new vehicle.

The implementation of USMCA has drastically changed the treatment of imported
used vehicles. The U.S. Trade Representative (USTR) and Customs and Border Pro-
tection (CBP) are refusing to recognize the duty-free treatment of NAFTA-compliant
imported used vehicles. Instead, USTR and CBP are interpreting USMCA to require
the assessment of tariffs on used vehicles manufactured before July 1, 2020, unless
those vehicles meet the new and significantly increased requirements of the
USMCA. This interpretation conflicts with the proper application of USMCA’s rules
of origin and labor content value rules, which were clearly designed to apply to only
newly manufactured motor vehicles. Moreover, there is no evidence to suggest that
the parties to the agreement intended to apply the USMCA rules to vehicles manu-
factured before and imported after July 1, 2020. This improper interpretation is re-
sulting in an untenable, retroactive enforcement policy that defies the plain mean-
ing of USMCA.

Additionally, in practice, USTR’s and CBP’s retroactive application of this purported
standard is literally impossible to meet. Compliance with ROOs under a trade
agreement is a document-intensive process that, of necessity, requires the prospec-
tive application of a standard. The ROOs of NAFTA dictated the document produc-
tion and record retention regime that governed the import and export of vehicles
while NAFTA was in force, and the NAFTA ROOs differ significantly from the
ROOs imposed under USMCA. In addition to heightening the standards for ROO
compliance, the USMCA added novel requirements for labor value content and re-
gional metal which did not exist under NAFTA. As a result, the documentation im-
%osrlt{/eilésA relied upon to comply with NAFTA is virtually useless to comply with

Under NAFTA, an importer could determine the duty status of a used car by refer-
ring to the Vehicle Identification Number (VIN) to demonstrate that the vehicle was
manufactured in North America, but importers are powerless to show that these
NAFTA-compliant vehicles also comply with the tariff preferences of USMCA. The
necessary information simply does not exist anywhere today and would be virtually
impossible to create. When NAFTA was in force, manufacturers used many second
and third tier suppliers that certified compliance with the then-current NAFTA
ROOs, but it is completely unrealistic to assume that even the manufacturers could
obtain an accurate, retroactive certification to the significantly altered ROOs of
USMCA that did not exist when the vehicles were manufactured. The drafters of
the USMCA could not possibly have intended for motor vehicle manufacturers or

1National Automobile Dealers Association, 8484 Westpark Dr., Suite 500, Tysons, VA 22102.

2National Independent Automobile Dealers Association, 4621 S. Cooper St., Suite 131-524,
Arlington, TX 76017.

3 National Auto Auction Association, 5320 Spectrum Drive, Suite D, Frederick, MD 21703.
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third-party importers to retroactively create records to demonstrate that NAFTA-
compliant used vehicles manufactured before July 1, 2020, are also compliant with
USMCA.

This unexpected and illogical interpretation is impacting the time-honored used ve-
hicle commerce between the United States, Mexico, and Canada which has been a
valuable source of supply for American consumers. Historically, hundreds of thou-
sands of used motor vehicles manufactured in North America for the North Amer-
ican marketplace have been imported or exported to the United States, Canada, and
Mexico each year. Applying tariffs on pre-USMCA, NAFTA-compliant used motor
vehicles will unnecessarily constrain legitimate importation and unfortunately sub-
ject U.S. consumers to higher used motor vehicle prices when the market for new
and used motor vehicles already is significantly supply constrained. Importantly,
since many imported used motor vehicles are purchased by lower income customers,
the adverse impact of these tariffs is unduly regressive.

To resolve this matter, USTR should be encouraged to expeditiously reach an under-
standing with Canada for the tariff-free importation of used motor vehicles manu-
factured in North America in compliance with NAFTA before July 1, 2020. Alter-
natively, the USTR should be encouraged to work with CBP to adopt a reasonable
interpretation that, with respect to used motor vehicles, the USMCA allows the du-
tiable status of these vehicles to be determined based on only the ROOs and other
requirements that were in force as of the date they were manufactured. Either re-
sult would eliminate the threat to consumers of exacerbated supply constraints or
increased prices.

Thank you for your consideration of our views on this important issue.

RANCHERS CATTLEMEN ACTION LEGAL FUND
UNITED STOCKGROWERS OF AMERICA
P.O. Box 30715
Billings, MT 59107
406-670-8157
hitps:/ | www.r-calfusa.com/
billbullard@r-calfusa.com

U.S. Senate

Committee on Finance
Dirksen Senate Office Bldg.
Washington, DC 20510-6200

Dear Chairman Ron Wyden, Ranking Member Mike Crapo, and Members of the
Committee:

The Ranchers Cattlemen Action Legal Fund United Stockgrowers of America (R—
CALF USA) appreciates this opportunity to present this statement to the U.S. Sen-
ate Committee on Finance regarding its July 27, 2021 hearing on Implementation
and Enforcement of the United States-Mexico-Canada Agreement: One Year After
Entry Into Force.

R-CALF USA is the largest U.S. trade association that exclusively represents
United States cattle farmers and ranchers within the multi-segmented beef supply
chain. Its thousands of members reside in 45 states and include cow-calf operators,
cattle backgrounders and stockers, and feedlot owners. R-CALF USA also rep-
resents U.S. sheep producers.

While several sectors of the U.S. economy report benefits arising from the renegoti-
ated U.S.-Mexico-Canada Agreement (USMCA), the agreement has failed the United
States cattle industry. More than any other multilateral free trade agreement, the
USMCA and its North American Free Trade Agreement (NAFTA) predecessor have
severely weakened the United States’ single largest segment of American agri-
culture—America’s family farm and ranch system of cattle raising.!

The manifest proof of this claim is revealed by the three charts below. Chart 1
shows the United States’ value-based trade deficit in the trade of cattle, beef, beef

1See Annual cash receipts by commodity, U.S. and States, 2008—-2021F, Farm Income and
Wealth Statistics, U.S. Department of Agriculture (USDA) Economic Research Service (ERS),
available at https://data.ers.usda.gov /reports.aspx?ID=17845 (cash receipts from cattle and
calves ($66 billion in 2019) are higher than any other single commodity).
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variety meat and processed beef with Mexico and Canada.2 The U.S. value-based
trade deficit has worsened considerably since NAFTA, with the cumulative deficit
since 1994 now at $40.1 billion. During the past seven years, while the relationship
between the value of domestic cattle and the value of retail beef has severed, caus-
ing severe strain on U.S. cattle producers, the U.S. trade deficit with Mexico and
Canada increased to historically high levels. Since 2014, the U.S. sold on average
less than $2 billion in cattle and beef to Canada and Mexico, while it purchased over
$4.4 billion on average of the very same products from those two countries. In other
words, the U.S. imports from Canada and Mexico about two and one-half times the
value of beef and cattle that it exports to those countries.

Chart 1
Value-Based U.S. - USMCA/NAFTA Trade In Cattle, Beef, Beef Variety
Meat and Processed Beef (NAFTA Cumulative Balance: -$40.1 Billion)
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Chart 2 below depicts volume-based trade with Mexico and Canada using the same
cattle and beef commodities contained in Chart 1 above. Chart 2 likewise reveals
a horrendous volume-based deficit in the trade of cattle and beef with Canada and
Mexico, amounting to a cumulative 48.2-billion-pound deficit since NAFTA and a
marked worsening during the past several years. It shows that during the past
seven years the U.S. imported on average 2.7 billion pounds of cattle and beef from
Canada and Mexico while exporting less than 1 billion pounds of the same products
to those countries. In other words, the U.S. imports from Canada and Mexico about
three and one-half times the quantity of beef and cattle that it exports to those
countries.

2Charts 1 and 2 were produced using the USDA Foreign Agriculture Service’s (FAS’s) Global
Agriculture Trade System (GATS) data incorporating the six-digit harmonized tariff code sub-
headings identified by the U.S. International Trade Commission (USITC) as accounting for trade
in beef, and subheadings for live cattle were then added to this list. See Global Beef Trade: Ef-
fects of Animal Heath, Sanitary, Food Safety, and Other Measures on U.S. Beef Exports, USITC
Publication 4033, September 2008, at 1-4, 1-5.
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Chart 2

Volume-Based U.S. - NAFTA Trade Balance In Cattle, Beef, Beef Variety Meat and
Processed Beef (NAFTA Cumulative Balance: -48.2 Billion Pounds)
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From 2012 to 2016, Australia was the largest exporter of beef and veal to the
United States, but from 2017 to the present, Canada surpassed Australia as the
largest exporter of beef and veal to the United States.3 This means the United
States’ largest beef importer is now a country that produces beef of comparable
quality to U.S.-produced beef—grain fed beef—which is a direct and indistinguish-
able substitute for U.S.-produced beef.

The trade in cattle and beef under the USMCA is so out of balance that the United
States cattle industry cannot benefit from beef exports to Asia or other parts of the
world. This is because the United States’ world beef and cattle exports are insuffi-
cient in both value and volume to overcome the horrendous USMCA trade deficit.
As depicted in Chart 3 below, the United States’ world beef trade merely helps to
mitigate (i.e., reduce) the USMCA deficit, but does not overcome it.

3See Beef and veal: Annual and cumulative year-to-date U.S. trade (carcass weight, 1,000
pounds), USDA-ERS, available at https:/ /www.ers.usda.gov / data-products / livestock-and-meat-
international-trade-data /.
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Chart 3

Volume-Based World Trade Balance In Cattle, Beef, Beef Variety Meat
and Processed Beef (31-yr Cumulative Balance: -46.5 Billion Pounds)
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Using 2020 as a comparative example, Chart 3 above reveals the United States’ vol-
ume-based world trade balance was a negative 1.5 billion pounds. But Chart 2 above
reveals that the United States’ volume based USMCA trade balance alone was a
negative 2.2 billion pounds. Thus, the United States is unable to overcome its
USMCA-based trade deficit by trading with the rest of the world. This means, at
best, the United States engages in beef and cattle trade with the rest of the world
to help mitigate its USMCA trade deficit.

Also using 2020 as a comparative example, but this time to determine if the
USMCA’s value-based trade deficit likewise surpasses the value of the United
States’ world beef trade, data generated by the U.S. Department of Agriculture For-
eign Agricultural Service’s Global Agricultural Trade System show the United
States’ value-based world trade balance was a negative $1.1 billion in 2020. But,
again, as revealed above in Chart 1, the United States’ value based USMCA trade
balance alone that year was a negative $3.3 billion. Thus, in 2020 the United States
merely reduced its $3.3 billion USMCA trade deficit to a $1.1 billion world trade
deficit by trading with the rest of the world.

The U.S. live cattle supply chain—consisting of America’s three-quarters of a million
family cattle farmers and ranchers—cannot be expected to prosper when multi-
national beef packers, processors and importers continually source greater quan-
tities of undifferentiated beef and cattle from Mexico and Canada. Yes, the multi-
national beef packers, processors and importers are benefiting greatly from sourcing
more and more cattle and undifferentiated beef from Mexico and Canada—as those
imports are direct substitutes for U.S. cattle and beef and act to leverage down do-
mestic cattle prices. Thus, the multinational companies’ benefits come at consider-
able expense to United States cattle producers.

Due to the cattle industry’s inability to respond quickly to changes in supply—a di-
rect function of cattle having the longest biological cycle of any farmed animal 4 and
the perishable nature of both fed cattle and beef itself—imports of both beef and
cattle effectively increase supplies in the domestic market (and are direct, undif-
ferentiated substitutes for domestic production) and have a lasting impact on domes-
tic herd size, production potential, and economic opportunities for participants in

4 Economic Models of Cattle Prices, How USDA Can Act to Improve Models to Explain Cattle
Prices, U.S. Government Accountability Office (formally the General Accounting Office) (GAO—
020246, March 2002), at 30.
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the domestic live cattle supply chain (i.e., for independent cattle farmers and ranch-
ers).

That undifferentiated beef and cattle imports from Canada and Mexico function as
direct substitutes for U.S. cattle and beef and cause the exodus of U.S. beef cattle
operations, shrinkage of the U.S. cattle herd, and elimination of opportunities for
aspiring cattle farmers and ranchers was evidenced in the 2018 U.S. International
Trade Commission (USITC) investigation into the USMCA.

During the investigation, the North American Meat Institute (NAMI) testified that,
“The Northwest region imports 227,000 head of Canadian fat cattle per year rep-
resenting approximately 19 percent of processing capacity in the region. Addition-
ally, another 55,000 of Canadian feeder cattle are imported annually into Oregon,
Washington, and Idaho, representing 8 percent of the one-time [packing]| capacity
[in that region].”s

The National Cattlemen’s Beef Association (NCBA) testified that “especially in the
Pacific Northwest,” imports of Canadian and Mexican cattle “have supplemented
seasonal shortages in our herd and helped our feed yards and packing facilities run
at optimal levels.”®

Data show the number of beef cattle operations in the states of Washington, Oregon,
and Idaho (the Pacific Northwest or Northwest), declined from 38,500 beef cattle
farms in 1994, the year NAFTA was implemented,” to just 28,992 beef cattle farms
by 2017, the latest available census data.® This represents a 25% decline in the
number of Pacific Northwest beef cattle farms and ranches under NAFTA.

Data also show the total number of beef cows in those same states declined from
1.46 million head in 1994 ° to only 1.22 million head in 2021,10 representing a 16%
decline in the number of beef cows in the states of Washington, Oregon, and Idaho
under NAFTA.

Thus, while the U.S. was importing 282,000 head of both fat cattle and feeder cattle
from Canada and/or Mexico into the Pacific Northwest (this according to the NAMI
testimony cited above), and producing undifferentiated beef from those imported cat-
tle, the domestic beef cow herd in the Pacific Northwest shrank by about 240,000
head of cattle and over 9,500 beef cattle farms and ranches exited the U.S. cattle
supply chain.

These data and admissions by both the NAMI and NCBA fully support R—-CALF
USA’s position that increased imports of cattle from which undifferentiated beef is
produced has substantively harmed the U.S. cattle supply chain by displacing U.S.
cattle operations and U.S. cattle. While these empirical data provide specific evi-
dence for the Pacific Northwest, nationwide evidence of the shrinking numbers of
cattle farms and ranches and the declining number of cattle in the U.S. herd pro-
vides every indication that this same import-related harm is being exacted in every
state.

This outcome of the USMCA—an agreement that facilitates unlimited and undif-
ferentiated imports of beef and cattle from Canada and Mexico—is opposite of what
needs to occur to strengthen the United States beef supply chain. Only by making
meaningful reforms to the USMCA can the United States expect to begin rebuilding
its continually shrinking U.S. cattle and beef supply chain.

The imbalanced trade with Canada and Mexico under the USMCA is contributing
significantly to the inability of U.S. cattle producers to expand production, or to re-
main profitable even in the wake of increasing domestic beef demand, increasing
beef consumption, and increasing wholesale and retail beef prices. As a direct result,

5United States-Mexico-Canada Agreement: Likely Impact on the U.S. Economy and on Spe-
cific Industry Sectors, November 16, 2018, Investigation No. TPA-105-003, United States Inter-
national Trade Commission, Hearing Transcript, at 499-500.

61d., at 504.

7See Cattle, USDA-National Agricultural Statistics Service (NASS), February 1995, at 13,
available at https:/ /downloads.usda.library.cornell.edu /usda-esmis/files | h702q636h /wm117r
357 /bc386m73s [ Catt-02-03-1995.pdf.

8See Table 12, Cattle and Calves—Inventory, 2017 and 2012, State Level Data, available for
WA, OR, and ID, at htips://www.nass.usda.gov/Publications/AgCensus/2017/Full Report/
Census_by State/index.php.

9See Cattle, USDA-National Agricultural Statistics Service (NASS), February 1995, at 5,
available at https://downloads.usda.library.cornell.edu /usda-esmis/files | h702q636h /wm117r
357/bc386m73s [ Catt-02-03-1995.pdf.

10 See Cattle, USDA-NASS, January 2021, at 6, available at https:/ /downloads.usda.library.
cornell.edu [ usda-esmis/files | h702q636h | n009ww19g | 9880wj45t [ catl0121.pdf.
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U.S. cattle producers, their domestic live cattle supply chain, and the rural commu-
nities they support are being irreparably harmed.

More recently—soon after the March 2020 outset of the COVID-19 pandemic—U.S.
cattle producers, with perishable, slaughter-ready cattle that needed to be mar-
keted, could not get a bid for their cattle from domestic beef packers for as long as
seven weeks.!! Meanwhile, the multinational beef packers continued importing tens
of thousands of head of slaughter-ready cattle from Canada,'?2 prompting R-CALF
USA to issue the warning that imports are displacing U.S. cattle producers’ access
to their own domestic markets.13

But issuing warnings do little for America’s cattle producers unless decision makers
respond, which has not yet been the case. R-CALF USA urges the U.S. Senate Com-
mittee on Finance to take decisive action to rebalance the untenable cattle and beef
trade imbalance memorialized under the USMCA. At the very least, and as a first
step, we urge you to take steps to assist America’s cattle farmers and ranchers by
giving them the ability to compete in their own domestic market by differentiating
their USA-produced beef from foreign beef and beef from foreign cattle.

Congress should move quickly and decisively to accomplish this by introducing and
passing new mandatory country-of-origin labeling (mCOOL) legislation to require all
beef in U.S. commerce to be conspicuously labeled as to where the animal from
which the beef was derived was born, raised, and harvested.

Again, thank you for this opportunity and please let me know what additional infor-
mation you might need as you investigate this systemic failure of the USMCA.

Sincerely,
Bill Bullard, CEO

11See We're fighting for a way of life: Pandemic causes Iowa cattle farmers to lose money
while consumers pay more, Donnelle Eller, Des Moines Register (November 12, 2020), available
at https:/ [www.desmoinesregister.com / story | money [ business /2020/ 11/ 12 / covid-19-exposes-
dysfunction-cattle-industry-why-cattle-producers-losing-money-when-consumers-paying /
6076820002 /.

12 Canadian cattle imported into the U.S. for immediate slaughter at U.S. beef packing plants
after the March 2020 onset of COVID-19 included 41.9 thousand in April, 47.7 thousand in
May, 46.5 thousand in June, 36 thousand in July, 32.3 thousand in August, 41.8 thousand in
September, and 47.4 thousand in October. See Cattle: Monthly U.S. trade (head), Data Set,
USDA ERS, available at htips://www.ers.usda.gov/data-products/livestock-and-meat-inter-
national-trade-data | livestock-and-meat-international-trade-data | #Monthly%20U.S.%20Livestock
%20and%20Meat%20Trade%20by%20Country.

13 R-CALF USA: Imports Are Displacing U.S. Cattle Producers’ Access to American Markets,
R-CALF USA, Tri-State Livestock News (April 25, 2020), available at https:/ /www.tsln.com
news | r-calf-usa-imports-are-displacing-u-s-cattle-producers-access-to-american-markets | #:~:text
=While%20widespread%20reports%20abound%200f%20American%20cattle%20producers,cattle
%20producers%E2%80%99%20access%20to%20their%20o0wn%20domestic%20market.
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