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THE U.S. FISH AND WILDLIFE SERVICE’S
PROPOSED 2023 BUDGET

WEDNESDAY, SEPTEMBER 7, 2022

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee, met, pursuant to notice, at 10:04 a.m. in room
406, Dirksen Senate Office Building, Hon. Thomas R. Carper
(chairman of the committee) presiding.

Present: Senators Carper, Capito, Whitehouse, Merkley, Markey,
Kelly, Padilla, Inhofe, Boozman, Ernst.

OPENING STATEMENT OF HON. THOMAS R. CARPER,
U.S. SENATOR FROM THE STATE OF DELAWARE

Senator CARPER. Good morning, everyone.

I am going to ask our guests to please take their seats. Senator
Capito and I are happy to welcome you all.

We have been in recess for a while. It took me a while to find
this room, but I finally wandered into the right hearing room. It
is good to be back.

Today’s hearing is our committee’s first hearing since the pas-
sage of the Inflation Reduction Act, the most significant investment
to combat climate change in our Nation’s history. I would like to
take a moment to discuss the significance of this law before we
turn to the hearing itself.

This historic law is going to deliver nearly $370 billion in climate
and clean energy funding that will put our Nation on track to re-
duce greenhouse gas emissions by 40 percent below 2005 levels by
2030. This is a critical down payment on reaching the President’
goals on cutting emissions in half by the end of this decade and
achieving net-zero emissions by 2050. These investments will also
significantly reduce emissions that impact our Nation’s air quality,
helping all Americans breathe a little easier.

Passing this law could not have come at a more critical time. As
many of you now, this week, heavy rainfall flooded streets and
highways surrounding Providence, Rhode Island. Temperatures in
Sacramento, California broke all-time records amid a historic
heatwave in that State. It is quite clear that climate crisis is here,
and this extreme weather is impacting the air that we breathe.

Currently, there are nearly 70 wildfires burning across this
Country. Along with the destruction that wildfires bring, the smoke
they release contains particulate matter and other air pollutants
that pose a threat to human health. Smoke doesn’t just threaten
nearby communities, but also downwind communities, as well. We
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know that smoke from wildfires in the West has reached as far as
our States here on the East Coast. Some people say that we are
a}‘i the end of America’s tailpipe, and some days, I fully agree with
that.

As these wildfires become more frequent and severe, so do the
emissions that they create. The health risks from exposures to this
pollution are even greater for disadvantaged communities, includ-
ing rural communities, which are often more vulnerable to wildfires
and the resulting air pollution.

That is why we have made mitigating the climate and health
risks from wildfires eligible for funding under our Environmental
and Climate Justice Block Grants Program in the Inflation Reduc-
tion Act. This new program provides $3 billion in grants and tech-
nical assistance for mitigating environmental issues in disadvan-
taged communities.

That brings me to Senator Merkley’s two pieces of legislation
that we are considering today, along with several others. The
Smoke-Ready Communities Act would create a grant program to
support communities in preparing for and responding to the poten-
tial health risks from harmful air emissions that emanate from
wildfires. The Smoke Planning and Research Act would support
community planning and research activities on the effects of smoke
emissions from wildfires on human health. I look forward to hear-
ing more about these bills shortly from Senator Merkley and our
witnesses.

Before we do, however, let me turn to another piece of legislation
that we are going to examine today. That is the Recognizing the
Protection of Motorsports Act, also known as RPM Act. This legis-
lation seeks to clarify that racecars do not need to meet Clean Air
Act emissions requirements. I commend Senator Kelly for his lead-
ership on this legislation, as well as our good friend, Senator Burr,
the original sponsor of the bill.

We can all agree that racecar drivers shouldn’t face liability for
the emissions of their cars that are used solely for organized com-
petition. Fortunately, as EPA has informed us, the agency has
never sought to assert that individual drivers are liable under the
Clean Air Act. But as a $10 million civil penalty announced last
week makes clear, bad actors are attempting to exploit the racing
community to sell devices that tamper with pollution controls for
on-road use.

While I do have concerns that this legislation is a solution with-
out a problem, I look forward to hearing from all of our witnesses
today and seeing if we can reach an agreement on language to clar-
ify this point without inadvertently creating new uncertainties or
opportunities for litigation in the law.

Finally, the fourth bill we are considering today is Senator
Thune’s legislation, the Livestock Regulatory Protection Act. This
legislation would restrict EPA’s ability to issue permits under the
Clean Air Act for emissions from certain agricultural activities, es-
pecially those relating to biological processes for livestock farming.

As we discuss this legislation today, it is worth noting that EPA
already refrains from issuing such permits. Why is that? One rea-
son is the inclusion of language similar to Senator Thune’s bill in
annual appropriations legislation for several years now. That
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means the decision on whether this restriction is necessary is up
to Congress each year, not the EPA. Doing so provides Congress
with important flexibility.

With that, again, we want to thank our panel of witnesses for
joining us today. We look forward to hearing from each of you as
part of our discussion.

Before we do, though, let me first turn to our Ranking Member,
Senator Capito, for her opening statement. Senator Capito, it is
good to see you. You are recognized.

OPENING STATEMENT OF HON. SHELLEY MOORE CAPITO,
U.S. SENATOR FROM THE STATE OF WEST VIRGINIA

Senator CAPITO. Thank you, Chairman Carper. It is good to be
back, and it is nice to see the members of the committee.

I would also, before I begin, note that Senator Burr, who is one
of the main cosponsors of one of the bills, the RPM Act, could not
make it today, so I would ask unanimous consent to include a writ-
ten statement from Senator Burr.

Senator CARPER. Without objection.

Senator CAPITO. Senator Tillis is also on the statement.

[The referenced information follows:]
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Senator John Thune Testimony
Environment and Public Works Committee Hearing to
Consider the Livestock Regulatory Protection Act
September 7, 2022

Thank you Chairman Carper and Ranking Member Capito for holding today’s legislative
hearing to consider the Livestock Regulatory Protection Act. 1 also want to thank South
Dakota Farm Bureau Federation President and American Farm Bureau Federation Vice
President Scott VanderWal for being here and for his testimony on this important legislation.

I have long been concerned with efforts to impose onerous regulations and costly permit fee:
on animal emissions and the negative effect this would have on U.S. agricultural producers’
ability to continue providing a safe and abundant food supply for our nation and the world.
Regulating animal emissions could ultimately lead to higher food costs for consumers who
are already facing increased food prices.

Contrary to the story being pushed by opponents of the beef industry, beef production is
directly responsible for only a tiny fraction of U.S. emissions. Cattle actually play an
important role in managing pasturelands that sequester vast amounts of carbon.

And on top of that, it’s become clear that with certain feed additives, as well as then
capturing and utilizing the energy potential of their waste using biodigesters, it’s possible to
significantly reduce cattle emissions — making the demonization of beef even more
wrongheaded. This issue isn’t limited to cattle production. Regulating animal emissions
would negatively affect the entire livestock sector, including poultry producers in Delaware
and dairy producers in West Virginia.

To address this, I introduced the Livestock Regulatory Protection Act with Senator Sinema.
The Livestock Regulatory Protection Act, which is also cosponsored by Senators Boozman
and Kelly, would prevent the Environmental Protection Agency from imposing emissions
regulations relating to the biological processes of livestock.

I actually introduced this bill years ago with the Democrat leader. This legislation was
included in annual funding bills on a bipartisan basis for a number of years after the
Democrat leader and 1 first introduced it. Unfortunately, Democrats have omitted this
important protection in their recent spending proposals, and it has had to be secured in final
spending bills.

Passing this legislation would provide livestock producers long-term certainty that their
livelihoods will not be compromised by regulatory overreach. Thanks again for holding
today’s hearing, and I urge this committee to swiftly advance this important legislation.



Senator CARPER.

[Presiding.] I want to thank our witnesses for joining us here
today, and I look forward to hearing from each of you.

We are here to consider four bills: the Livestock Regulatory Pro-
tection Act, the Recognizing the Protection of Motorsports Act, the
Smoke-Ready Communities Act, and the Smoke Planning and Re-
search Act. These bills relate to EPA’s authority on issues spanning
from livestock to racing vehicles to wildfire smoke.

I am more interested to hear about Senator Merkley’s bills, the
Smoke-Ready Communities Act and the Smoke Planning and Re-
search Act, but I do want to highlight that EPA has existing au-
thority to fund wildfire research, including through the “Science to
Achieve Results” STAR Program. That program has provided re-
search funds for universities for wildfire research, which appears
to be something that Senator Merkley’s bill, the Smoke Planning
and Research Act, would reauthorize in a separate program, and
I would like to understand if there is any duplication there.

In 2021, EPA awarded $9 million in grant funding for research-
ers to develop approaches and strategies to reduce the risks of
smoke from wildfire and prescribed harm, and through the Demo-
crats’ what I call a reckless tax and spending spree that we just
saw last month, EPA has been provided with excessive additional
funding and authorities. EPA, and the Chairman mentioned this,
received funding for air monitoring, which can be used for
wildfires, as well as a $3 billion grant that can award funding to
mitigate climate and health risks from wildfire events. I question
the need for an even greater increase in EPA power and appropria-
tions in light of the recent spending.

As we consider the other topics before us today, I want to thank
Chairman Carper for agreeing to consider two bipartisan bills dur-
ing this hearing: the Livestock Regulatory Protection Act and the
RPM Act. These two bills are narrowly tailored to provide clear re-
lief and certainty to critical American groups that could suffer out-
sized costs from EPA regulation: farmers and ranchers and motor-
sports enthusiasts, which are rampant in my State.

The regulatory threat is real and we have already seen this Ad-
ministration take a very expansive view of EPA’s authority under
the Clean Air Act when evaluating the energy sector.

The first bill I will talk about is the Livestock Regulatory Protec-
tion Act, which would ensure EPA cannot establish a new cow tax
and would prohibit EPA from requiring Clean Air Act permits re-
lated to livestock emissions.

Farmers and ranchers are on the front lines of dealing with ris-
ing prices, including higher costs of fertilizer, feed, fuel, and equip-
ment that are vital to their operations. Enacting Senator Thune’s
bipartisan, straightforward bill, which is cosponsored by Senator
Kelly, a member of this committee, and thank you for that, Senator
Boozman, and Senator Sinema, could codify a narrow exemption for
livestock. I would note that Majority Leader Schumer himself sup-
ported Senator Thune’s bill when it was introduced back in 2009.

I am also pleased to speak in support of necessary relief for
racecar enthusiasts and their supporting industries. I have proudly
supported Senator Burr’'s RPM Act since it was first proposed. This
legislation seems so simple to me. As introduced, it has broad, bi-
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partisan support, including on this committee. In addition to my-
self, four other committee members are supportive. Senator Kelly,
and thank you for that support, Senator Inhofe, Senator Ernst, and
Senator Sullivan are also cosponsors. In total, the bill has 32 co-
sponsors, including 11 Democrat cosponsors.

Back in 2017, when I was chair of the Subcommittee on Clean
Air and Nuclear Safety, we held a hearing on the RPM Act. As we
heard then and we will hear again today, Americans all over the
Country enjoy the hobby of modifying vehicles into racecars. The
RPM Act would clarify that vehicles to be used solely for competi-
tion are not to be treated like the cars that drive on our Nation’s
roads. Congress never intended for cars that have been modified
from street use to race car track use to be regulated.

This legislation would provide a narrow exemption, again, nar-
row, to ensure that small business that help hobbyists who transi-
tion their vehicles into racecars, that are not driven on the road
and cannot be driven on the road, are not unfairly punished or tar-
geted through EPA enforcement, because that was never the intent
of this Congress.

I am glad that we are hearing about these bills today, and I hope
to learn more from our witnesses. Thank you again for holding the
hearing.

Senator Merkley.

Senator MERKLEY. Thank you very much, Senator Capito.

Senator CAPITO. You just want to take the gavel, right?

Senator MERKLEY. My imaginary gavel.

Senator CAPITO. Here it is.

[Laughter.]

Senator MERKLEY.

[Presiding.] I am delighted we are looking at this set of bills
today. Next, we are going to turn to Senator Kelly to make a state-
ment about Recognizing the Protection of Motorsports Act, or RPM,
as Senator Capito referred to, of which he is an original cosponsor.

Senator Kelly.

OPENING STATEMENT OF HON. MARK KELLY,
U.S. SENATOR FROM THE STATE OF ARIZONA

Senator KELLY. Thank you, Mr. Chairman.

Let me start by saying that I appreciate Chairman Carper’s will-
ingness to hold a hearing today on the Recognizing the Protection
of Motorsports Act, or RPM Act.

Racing is a very important thing to many Arizonans. It is part
of our State’s legacy. In my hometown of Tucson, Arizona, we have
a street called Speedway Boulevard. I don’t live more that maybe
a half a mile from Speedway. The name of the street dates back
to 1911, before Arizona was a State, when the road hosted the first-
ever auto race in southern Arizona. Records from the time indicate
that the race was so popular that more than half of the population
of Tucson attended.

Motorsports continue to be an important thing to thousands of
amateur racers in Arizona and the more than 100,000 Arizonans
who attend motorsports events each and every year, including me.
I have often gone down to the NHRA race outside of Phoenix. That
also includes my wife, who raced motorcycles herself on a track in
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Arizona when she was in her twenties. When she was in Congress,
my wife, Gabby Giffords, was a part of the House Motorcycle Cau-
cus. She would regularly ride motorcycles near Patagonia and in
southern Arizona. She still owns that motorcycle today, which will
turn 50, not her, but the motorcycle will turn 50 years old this
year.

The RPM Act will help provide some certainty to Arizona’s ama-
teur racers and auto mechanics from EPA regulations which could
harm their ability to enjoy their hobby. The goal of this bill and
the reason that I support it is to provide a narrow exemption to
Clean Air Act regulations, which govern vehicle emissions to allow
those amateur racers to improve the performance of their vehicle
without worrying that they are breaking the law.

I recognize that this bill needs work in order for it to be included
in a committee markup. I agree that we need to ensure that any
amendments to the Clean Air Act preserve EPA’s authority to go
after bad actors, such as folks who sell and install defeat devices
to illegally modify emissions controls on street vehicles. I know
that our staffs have been discussing a potential path forward with
EPW committee staff. I want to say how grateful I am for Chair-
man Carper’s engagement and shared commitment to a path for-
ward.

I also want to be sure to acknowledge the leadership of Senator
Burr, who has been a champion for this legislation for years, as
well as our other co-leads on this bill, Senators Tester, Manchin,
Tillis, and Ernst. I hope this hearing is another step forward to-
ward the goal of finding a compromise where we can provide cer-
tainty to the racers, to the mechanics and retailers who are com-
mitted to following the law, while continuing to reduce emissions
from the transportation sector.

With that, Mr. Chairman, I yield back.

Senator MERKLEY. Thank you very much, Senator Kelly. Can you
hear the roar of the racetrack from your home?

Senator KELLY. I cannot, but I tell you, there is nothing like
standing next to a top-fuel dragster, just feet away, when that
thing takes off. It kind of reminds me of being in the rocket ship.

Senator MERKLEY. I was thinking, as you were speaking, about
the sport of quarter midget racing, which is racing in which youth
participate in. I raced quarter midgets for many years when I was
growing up, and I wouldn’t want to be arrested for violating clean
air laws, so thank you.

We are now going to turn to our first panel, which is our es-
teemed colleague from the State of South Dakota, Senator John
Thune. He is the lead sponsor of one of the pieces of legislation we
are examining today, the Livestock Regulatory Protection Act.

Senator Thune, welcome to the committee. You can proceed.

OPENING STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM THE STATE OF SOUTH DAKOTA

Senator THUNE. Thank you, Mr. Chairman and Ranking Member
Capito, for holding today’s legislative hearing to consider the Live-
stock Regulatory Protection Act. I also want to thank the South
Dakota Farm Bureau Federation President and American Farm
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Bureau Federation Vice President, Scott VanderWal, for being here
and for his testimony on this important legislation.

I have long been concerned with efforts to impose onerous regula-
tions and costly permit fees on animal emissions and the negative
effect it would have on U.S. agricultural producers’ ability to con-
tinue providing a safe and abundant food supply for our Nation
and the world. Regulating animal emissions could ultimately lead
to higher food costs for consumers who are already facing increased
food prices.

Contrary to the story that is being pushed by opponents of the
beef industry, beef production is directly responsible for only a tiny
fraction of U.S. emissions. Cattle actually play an important role
in managing pasturelands that sequester vast amounts of carbon.

On top of that, it has become clear that with certain feed addi-
tives, as well as then capturing and utilizing the energy potential
of their waste using biodigesters, it is possible to significantly re-
duce cattle emissions, making the demonization of beef even more
wrongheaded.

This isn’t limited to cattle production. Regulating animal emis-
sions would negatively affect the entire livestock sector, including
poultry producers in places like Delaware and dairy producers in
places like West Virginia.

To address this, I introduced the Livestock Regulatory Protection
Act, along with Senator Sinema. The Livestock Regulatory Protec-
tion Act, which is also cosponsored by Senators Boozman and Kelly,
would prevent the Environmental Protection Agency from imposing
emisl,{sions regulations relating to the biological processes of live-
stock.

I actually introduced this bill years ago with the Democrat lead-
er. This legislation was included in annual funding bills on a bipar-
tisan basis for a number of years after the Democrat leader and I
first introduced it. Unfortunately, Democrats have omitted this im-
portant protection in their recent spending proposals, and it has
had to be secured in final spending bills.

Passing this legislation would provide livestock producers long-
term certainty that their livelihoods will not be compromised by
regulatory overreach.

I want to thank you for holding today’s hearing. I want to urge
this committee to swiftly advance this important legislation. Thank
you, Mr. Chairman.

OPENING STATEMENT OF HON. JEFF MERKLEY,
U.S. SENATOR FROM THE STATE OF OREGON

Senator MERKLEY. Thank you very much, Senator Thune.

Now, we will turn to two witnesses related to my bills, and I will
make my statement on that, and then we are going to turn to an-
other witness related to the racing car bill.

ngy don’t we have the second panel come to their seats right
now?

Welcome. Good to have all of you here. I will address Senate Bill
2661, the Smoke-Ready Communities Act and 2421, the Smoke
Planning and Research Act.

Communities are on the front lines across the Country, in wild-
fire country, and the west is burning. Thus, much more effects of
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wildfire smoke on agriculture, on our workers who work outdoors,
certainly on our communities. As a result, we need to address some
o}f; these increased challenges. These two bills are designed to do
that.

The deadly wildfires are once again blazing across my home
State and creating very poor-quality smoke. A lot of people end up
in the hospital because of the aggravation of asthma. These two
bills are very timely. Even as we sit here today, the Double Creek
Fire in Northeastern Oregon has burned over 43,000 acres in the
last week. The Rum Creek Fire in Josephine County has burned
over 19,000 acres, including homes and other buildings.

When you have fire, you have a lot of smoke. It has a big impact
on business, big impact on the economy, big impact on tourism, big
impact on outdoor life. There was an expose on the changes on the
Pacific Crest Trail, that I was just reading this morning, where
vast sections have been burned. The landscape looks entirely dif-
ferent than it did 10 to 15 years ago.

My wife, Mary, and I have hiked sections of the PCT and seen
this firsthand while dodging forest fires and having to leave the
trail because of those forest fires. I can tell you, when you are out
in the wilderness and you are out of cell phone contact and you are
not quite sure where the fires are, and you smell smoke, you start
to feel very, very uncomfortable.

Because of the fires raging across our State, the Department of
Environmental Quality for the State of Oregon has issued air qual-
ity advisories this past weekend for many counties in Oregon
where air quality levels are in the unhealthy category. Two years
ago, the Labor Day Fire struck our State. It burned six towns to
ashes. It looked like they had been firebombed in a war.

I traveled 600 miles in my State and never got out of the smoke.
I don’t know that that has ever happened anywhere in the west,
that you could travel so far and be completely in the smoke. I went
from the northern border to the southern border and back again.

Last summer’s Bootleg Fire set smoke clouds traveling from Or-
egon to here, Washington D.C., 2,800 miles. This is not just some-
thing that affects a community, say, a mile or two from a fire.

Many, many people being impacted, the American Lung Associa-
tion’s 2022 State of the Air Report notes that 63 million people now
live in counties with failing grades for daily particle pollution, 9
million more people than when they released their report a year
earlier. Twenty-four of the 25 worst counties for short-term particle
pollution were in the western States because of the wildfires, 24
out of 25 of the worst counties.

We have had some progress. I created a $4 million EPA grant
program in the Interior Appropriations bill to support local efforts
to address wildfire smoke hazards. I am proposing increasing that
funding. Through a program that here is referred to as congression-
ally directed spending, in Oregon, we call it community-initiated
projects, because the idea is that the communities initiate the
project that they need, and we fight for them. Senator Wyden and
I fight for them. Out of that came the Center for Wildfire Smoke
Research and Practice at the University of Oregon, to help address
a need for Oregon communities to be better prepared for wildfire
smoke events.
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Thanks to provisions in the IRA, like the Environmental and Cli-
mate Justice Block Grants and the money for air pollution moni-
toring and reducing air pollution at public schools, we are going to
make some much-needed investments. As important as those steps
are, there is much more that needs to be done.

The Smoke-Ready Communities Act will establish a grant pro-
gram for air pollution control agencies to develop and implement
programs to monitor and communicate with the public about air
quality conditions created by wildfire smoke. It will equip public
buildings with air filtration systems.

Many people have heard of heat centers, where you escape the
intensified heat, and we have heat of 115 degrees in the city of
Portland, something I never thought I would witness in my life-
time. It was very rare to have a day over 90, and then it was rare
to have a day over 100, but nobody predicted Death Valley tem-
peratures to be in the Willamette Valley.

Equip public gatherings, public buildings with filtration systems
to pII;OteCt from harmful events, and store and distribute N-95
masks.

The Smoke Planning and Research Act would direct the EPA to
create four centers of excellence for wildfire smoke. Essentially, the
pilot project for that is the project at the University of Oregon. The
centers will conduct research on the effects of wildfire smoke on
public health, as well as ways in which communities can better re-
spond to its impacts. The bill would direct the EPA to develop and
distribute ways to reduce exposure to smoke and to reduce adverse
health effects of smoke emissions, along with increasing the quality
of smoke monitoring and prediction. It would create a grant pro-
gram to help the development and implementation of collaborative
community plans for confronting the impacts of wildfire smoke.

Both of these bills have received support from organizations that
pay attention to the health and well-being of our communities and
the people who live in them.

At this time, I ask unanimous consent for submitting for the
record letters of support for bills S. 2661 and S. 2421, including a
letter from the American Lung Association. Hearing no objections,
so approved.

[The referenced information follows:]



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



26



27



28

directly from the atmosphere through direct air capture. Even with the two-year extension of
45Q, thanks to the FY2021 Omnibus, bringing the commence construction window to the end of
2025, the timeframes required for saline geologic storage permitting may put carbon capture
projects at greater risk of missing the deadline to qualify for 45Q, especially when considering
the additional time required to undertake planning, complete engineering, secure financing and
accomplish other necessary components of project development. Therefore, it is critical that
EPA reaffirm its commitment to reviewing applications and announcing decisions in a timely anc
effective manner, including publishing an annual Class V! report Included in legislation passed
by the House of Representatives to fund the federal government in FY23.

In addition to current efforts in Congress and federal agency regulations, the USE IT Act,
enacted as part of the FY2021 Omnibus, required the Council on Environmental Quality (CEQ)
to establish two regional task forces within 18 months of enactment to improve the performance
of the permitting process for carbon management projects. We are pleased to see the recent
announcement that CEQ is establishing these two task forces, and getting them up and running
in short order will help to ensure the regulatory framework enables efficient, orderly, and
responsibie deployment of carbon management projects and infrastructure.

An area of particular focus for the task forces should be CO; transport infrastructure. Multiple
analyses have found that to achieve net-zero emissions, a substantial buildout of CO; pipeline
infrastructure will be needed to transport large quantities of CO; from industriaf facilities, power
plants and direct air capture facilities to points of utilization and/or permanent storage. CO;
pipelines have operated in the United States for over 50 years and have a strong safety record.
However, in anticipation of an expanding CO: pipeline network, we must be sure that the
regulatory framework enables efficient permitting while also ensuring CO. pipelines are
designed, constructed, managed and maintained at standards delivering the highest levels of
reliability and safety. To achieve the necessary deployment of carbon management
technologies in the timeframe needed to meet climate goals, it is imperative that the public has
confidence in the safety of CO; pipelines and that diverse stakeholders have a chance to
consider the current and any potential changes needed to ensure the regulatory framework
enables both the efficient and responsible deployment of carbon management technologies.
The task forces provide a timely opportunity to address this need.

Together, these resources will be critical to ensure adequate federal and state permitting
capacity required for economywide depioyment of carbon management projects at climate
scale. Robust and efficient permitting of CO- storage is central to ensuring that the significant
federal investments in these technologies contained in the infrastructure bill and the 2018
bipartisan reform and expansion of the federal 45Q tax credit achieve their full climate
potential. However, while these incremental gains remain important to realizing economies of
scale, Congress now must deliver the broad portfolio of federal policy support for carbon
management in forthcoming budget reconciliation legislation, including direct pay and muiti-year
extension of the 45Q tax credit, increased credit vaiues for industry, power and direct air
capture, and dramatically reduced annual capture thresholds. Combined with the investments
made in the infrastructure law, these enhancements to the 45Q tax credit would resuit in an
estimated 13-fold increase in carbon management capacity and annual CO; emissions
reductions of 210-250 miliion metric tons by 2035 as well as creating hundreds of thousands of
jobs in the carbon capture and direct air capture industries.
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full elimination of CO2 generated from raw materials during pyro-processing is not possible.
Given this chemical fact of life, adopting CCUS technologies is key to achieving deeper
decarbonization in the cement industry.

The cement industry is facing significant obstacles to implementing CCUS at its plants.
Currently, there are no commercial-scale CCUS installations at any cement plant within the U.S.
CCUS cannot be widely implemented at cement plants until there is a clear path to siting and
permitting these technologies. In addition, significant infrastructure investment is required for
the capture, compression, storage, and transportation of CO2. Part of that infrastructure will need
to supply water and energy for the carbon-capture units and associated auxiliary equipment, as
well as the energy required for the ultimate delivery of the captured CO2 to its final end-use.
However, with substantial research and the implementation of appropriate federal and state
policies, CCUS technologies could become scalable within the next ten years, provided a
technology can be proven or demonstrated at scale.

While many promising technologies are under development domestically and overseas,
significantly more research and federal funding is needed for CCUS technologies to reach the
commercial development stage for the industrial sector, including cement. The cement industry
is conducting research on capture technologies, including a variety of solvent, sorbent, and
membrane technologies, carbonation, mineralization, calcium (or carbonate) looping, oxyfuel
combustion and calcination, cryogenic capture, and algae capture as carbon reduction and
removal technologies to hasten the industry’s decarbonization efforts. The cement industry is
pursuing various potential technologies because each cement plant and cement kiln is different.
Their differences include numerous variables, including plant design, emission control
requirements, space constraints, water availability, energy availability, process parameters, each
of which will influence the viability of specific carbon removal and reduction technologies. No
single off-the-shelf CCUS commercial design or technology will work for every cement plant,
and many plants will likely require a combination of capture technologies. It is essential that
Federal research and funding be directed at multiple technologies so CCUS can feasibly be
implemented for the cement industry promptly.

In addition to scaling up CCUS technologies and bringing the costs down to a level where the
technology can be implemented at cement plants, the associated pipeline and energy
infrastructure must be in place so CO2 can be captured, transported, and ultimately utilized or
sequestered. Without the necessary pipeline infrastructure connected to our cement plants, there
is no economically feasible method to transport the captured CO2. Likewise, the energy needed
to operate a CCUS system, including energy for scrubbers, separation units, compressors, and
chillers, is almost equivalent to what is required to operate a cement plant, therefore national
power grids will need to be able to handle significant increases in energy usage by CCUS
systems.
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Thank you, Chairman Carper, and Ranking Member Capito, for holding a hearing on S. 2736, the
Recognizing the Protection of Motorsports Act {(RPM Act). The Specialty Equipment Market
Association (SEMA) strongly supports the RPM Act. If enacted into law, this bill would re-affirm
the long-established practice of converting street vehicles for use exclusively in motorsports,
clarifying in the Clean Air Act {CAA) that it is not a prohibited activity. It is important that
Congress provides racers and motorsports parts businesses with clarity in federal law
surrounding the ability to convert motor vehicles into dedicated racecars and produce, sell,
install, and purchase parts for dedicated race vehicles.

The motorsports community applauds Sen. Burr for introducing S. 2736, along with 32
bipartisan cosponsors, including Ranking Member Capito and the following committee
members: Senators Kelly, Ernst, and Inhofe.

While I understand that S. 2736 will require changes in order to address some of the concerns
raised at the September 7 hearing, it is important that any compromise legislation maintains
the intent of S. 2736, which is to create an enabling statute that provides a safe harbor to racers
and motorsports parts businesses that manufacture, sell, and install race parts on dedicated
race vehicles that have been converted from previously emissions certified motor vehicles.
When implementing the bill, the EPA will place certain requirements on motorsports parts
businesses that are using the exemption to maintain records showing that they did their due
diligence to ensure their products were sold solely for dedicated racing vehicles if the agency
inspects their business or requests information on their sales. SEMA supports requiring
manufacturers, distributors, and retailers to make a reasonable basis showing that their sales of
race parts that impact the emissions system of a vehicle, if challenged by the EPA, were
exclusively for race use. Businesses selling race parts must “know their customer” to take
advantage of the legisfation, as the bill would not create a loophole that would automatically
protect a business that simply maintains they produced or sold a part for the purpose of it
being used for racing. Businesses have always had to do more than that to ensure they are
shielded from anti-tampering violations, and this would not be changed by the RPM Act.

We are concerned that opponents of the RPM Act continue to state that the bill would create a
loophole that would allow performance parts businesses to sell race parts for street vehicles.
This is simply not true. Those alleging such should be required to explain how the bill will
meaningfully hinder the enforcement efforts of the EPA. SEMA opposes efforts to conflate the
issue of companies selling defeat devices for use on the road and the RPM Act. EPA has been
successful in going after companies that violate the anti-tampering statute. None of the
violations referenced in Mr. Walke’s testimony would have been prohibited had the RPM Act
been enacted prior to the EPA pursuing enforcement against those businesses. Conversely, the
protection sought should not result in a “strict liability” situation where, despite reasonable
efforts by a manufacturer/retailer/distributor/installer, a “race use only part” ends up being
used on the street illegally, as Mr. Walke agreed.

The RPM Act has undergone many changes since it was first introduced in 2016 to ensure that it
protects EPA’s ability to enforce. SEMA thanks the committee for taking up the bill and
encourages Democrats and Republicans to find a reasonable compromise on the text of the
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track types {oval, off-road, drag, drift, etc.), and race vehicles fall into two broad types:
production or purpose-built. While the EPA contends that purpose-built racecars like dragsters,
formula, and midget cars are not regulated under the CAA, the agency maintains that there is
nothing in the law that explicitly allows motor vehicles, which are regulated under the CAA, to
be taken out of their certified emissions compliance and used exclusively for racing on the
track.

Modifying a motor vehicle and converting it for use exclusively on the track was an established
practice both prior to 1970 when the CAA took effect and for over 45 years after. Over this
period hundreds of thousands of grassroots and professional racers converted street vehicles
into dedicated racecars, something that is synonymous with racing that takes place at tracks
around the country. Racers invest their time and resources into modifying cars into dedicated
race vehicles and hundreds of businesses manufacture, sell, and install parts to meet the
demands of these racers. SEMA estimates that racers and race teams spend $7.8 billion
annually to purchase parts for their dedicated race vehicles.

In 2015, the EPA included a provision within a proposed regulation® declaring that the CAA
prohibits converting a motor vehicle—defined as a car, truck or motorcycle designed for use on
the public streets and highways—into a racecar. Under the EPA interpretation, manufacturing,
selling, and installing racing parts to accomplish such a conversion would also be a violation of
the CAA.

Although the EPA did not finalize the proposed rule, the agency continues to maintain that the
CAA prohibits racecar conversions along with the sale and use of racing products that can be
installed on these vehicles. SEMA contends this interpretation contradicts 45 years of previous
EPA policy and practice. Further, the EPA position renders illegal the majority of race cars and
motorcycles that compete at tracks around the country.

Congress never intended for the EPA to regulate racecars. The Motor Vehicle Air Pollution
Control Act of 1965 defined a “motor vehicle” as “any self-propelled vehicle designed for
transporting persons or property on a street or highway.” When the CAA amendments were
enacted in 1970, Congress clarified in conference committee deliberations that the term
“motor vehicle” did not include vehicles manufactured or modified for racing.? Then in 1990,
Congress provided authority to the EPA to regulate nonroad vehicles and engines. Because the

* Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and Heavy-Duty Engincs and Vchicles ~
Phasc 2, 80 Fed. Reg. 40138 (proposed July 13, 2015).

2 See House Consideration of the Report of the Conference Conumittee, Dec, 18, 1970 (reprinted in .4 legisiative
history of the Clean air amendments of 1970, together with a section-by-section index, U.S. LIBRARY OF CONGRESS,
ENVIRONMENTAL POLICY DIVISION, Washington: U.S. Govt. Print, Off. Serial No. 93-18, 1974, p. 117)
(Representative Nichols: “T would ask the distinguished chainmnan if I am correct in stating that the terins “vehicle”
and “vehicle engine” as used in the act do not include vchicles or vehicle engines manufactured for, modified for or
utilized in organized motorized racing events which, of coursc, are held very infrequeutly but which utilize all types
of vehicles and vehicle engines?”; Represcutative Staggers: “In response to the gentlemau from Alabama, T would
say to the gentleman they would not come under the provisions of this act, because the act deals ouly with
autoruobiles used on our roads in everyday use. The act would not cover the types of racing vehicles to which the
gentleman referred, and present law does not cover them either.”).
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term “nonroad vehicle” could easily be construed to include race vehicles, Congress included
language to expressly exclude from the definition vehicles used solely for competition.®

Despite the clarity of congressional intent, the EPA’s 2015 proposed rule made it illegai to
convert a motor vehicle into a dedicated racecar and a violation of the tampering provisions,
which are subject to civil fines and related penalties. The EPA proposed regulation read in part
as follows:

40 CFR § 86.1854-12(b) covering “Prohibited Acts” would be amended to add
the following provision:

(5] Certified motor vehicles and motor vehicle engines and their emission
control devices must remain in their certified configuration even if they are
used solely for competition or if they become nonroad vehicles or engines;
anyone modifying a certified motor vehicle or motor vehicle engine for any
reagson is subject to the tampering and defeat device prohibitions of
paragraph (a)(3] of this section and 42 U.S.C. 7522(a}(3). [80 FR 40565]

The EPA’s interpretation applies to any motor vehicle that was originally certified to meet
federal emissions standards—meaning that it is illegal to make any modifications that affect
any emissions-related component, even if the vehicle is converted into a dedicated track car.

For nearly five decades, the motorsports community believed that racers were aliowed to
modify street vehicles for racing. During that time, the EPA had and utilized the clear
authority under the Act to enforce against businesses that offered for sale, sold, or
installed products that knowingly took a regulated street vehicle out-of-compliance.

While we appreciate that the EPA has subsequently stated that it does not intend to enforce
against individual racers who compete in modified vehicles that started out as motor vehicles,
the agency maintains that it has the ability to do so. The EPA has also stated that it does not
intend to enforce against businesses that can demonstrate that the performance parts they
sold were used exclusively on dedicated race vehicles. In short, the agency encourages
enforcement agents to use their discretion to not enforce against companies selling race parts
exclusively for the track. SEMA supports the intent of this policy, although it is important to
note that EPA’s remarks in court proceedings are markedly different. An EPA legal brief* filed in
2020 states: “An EPA-certified motor vehicle cannot become a nonroad vehicle even if it is used
exclusively for competition.” In a subsequent filing in February 2021, the agency stated, “EPA’s
past and current statements consistently and clearly reflect its view that the manufacture and
sale of defeat devices for use on motor vehicles is illegal, regardless of whether the vehicle is
exclusively for competition purposes.”®

3 See 42 U.S.C. § 7550(10) (2016) {“The term ‘nonroad vehicle’ means a vehicle that is powered by a nonroad
engine and that is not a motor vehicle or a vehicle used solely for competition.”).

4 United States of America, Plaintiff, v. Gear Box Z, Inc. Defendant, No. CV-20-08003-PHX-43T, THE UNITED STATES’
REPLY IN SUPPORT OF MOTION FOR PRELIMARY {NJUNCTION, Filed October 30, 2020

> RACING ENTHUSIASTS AND SUPPLIERS COALITION v, ENVIRONMENTAL PROTECTION AGENCY AND MICHAEL S,
REGAN, United States Court of Appeals FOR THE DISTRICT OF COLUMBIA CIRCUIT, No. 16-1447, Decided August 12,
2022,
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e Asingle 3-day voyage of a large cruise ship burns enough fuel to produce 30 times more CO2
than all 350 racecars at the largest National Auto Sport Association Race Weekend.

e Asingle Boeing 767-300 Flight for 300 people from LAX to JFK produces 7 times more carbon
impact than the entire field of racecars at the three-day NHRA Winternationals, with 40,000 fans
in attendance.

®  Producing just ONE of the 200,000 75W Batteries needed for the Tesla Model 3 creates more
CO2 impact than all the runs in an entire NHRA race day.

The goal of the RPM Act is to be an enabling statute that protects racers and motorsports parts
businesses that manufacture, sell, and install race parts on dedicated race vehicles that have
been converted from previously emissions certified motor vehicles. We believe that
manufacturers, distributors, and retailers should have to make a reasonable basis showing that
their sales of race parts that impact the emissions system of a vehicle, if challenged by the EPA,
were exclusively for race use. SEMA supports requiring these businesses to “know their
customer” to take advantage of the exemption from the anti-tampering provisions created by
the RPM Act. Listed below are some process controlis that can be implemented in the
regulations to demonstrate businesses have made a reasonable effort to ensure they are selling
parts for use solely on vehicles that are used for racing purposes only, including:

1. Trailer the vehicle in and out of the shop and provide photographic evidence of same;

2. Provide written proof of registration in a sanctioned competition or racing event where
registration is required or, if registration is not required by the sponsoring club or
league, a list of event{s) in which the owner intends to compete;

3. Provide evidence demonstrating that the vehicle would not be used on public roads
{e.g., absence of plates unless plates are required by the sanctioned competition, other
relevant indicia);

4. Provide certification from the vehicle owner that the vehicle is a dedicated competition
vehicle for drag racing or tractor puiling;

5. Provide documentary evidence of the work performed; and

6. Maintain records of any work performed, including identifying information for the
vehicle and customer.

Conclusion

SEMA asks the Senate EPW to negotiate a reasonable compromise on the RPM Act, which
makes clear that motor vehicles can legally be converted into dedicated race vehicles and that
parts manufactured, sold, and installed on such vehicles are not subject to tampering violations
if they are used solely on the racetrack.
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Senator MERKLEY. With the threat and frequency of wildfires
continuing to grow every year, communities are continuing to con-
front these dangers. When some of these intensive fires occurred,
really, they have been steadily growing over the last 20 years and
over the last five to 10 years, there has been enormous change. We
really realize how much more we need to do.

As wildfires burn, the smoke fills our skies. It degrades our air
quality. It threatens our health, it threatens our economic well-
being, and we need to do all we can. These two bills will help in
that.

I really appreciate the Chairman and Ranking Member for hold-
ing a hearing on these two bills today.

Now, I have the pleasure of introducing a fellow Oregonian, Cass
Moseley, welcome, who cannot only personally attest the challenges
we face in the State from the wildfires and the smoke they
produce, but also share her academic experience and her expertise
about why these bills are critical. She is a member of the Univer-
sity of Oregon community for over two decades. She serves as the
Vice Provost for Academic Operations and Strategy. She is a re-
search professor with the Institute for a Sustainable Environment,
and a senior policy advisor in the school’s Ecosystem Workforce
Program.

She is a recognized expert in natural resource policy, including
forest, wildfire, bioenergy, rule development policy, and Federal
land management. She has studied the changing face of western
wildfire management with a particular focus on how natural re-
source policies affect rural communities, businesses, and workers,
including immigrant forest workers. We are thrilled to have such
a knowledgeable and accomplished fellow Oregonian here to ad-
dress this issue.

Thank you.

STATEMENT OF CASSANDRA MOSELEY, VICE PROVOST FOR
ACADEMIC OPERATIONS AND STRATEGY; RESEARCH PRO-
FESSOR, INSTITUTE FOR A SUSTAINABLE ENVIRONMENT;
SENIOR POLICY ADVISOR, ECOSYSTEM WORKFORCE PRO-
GRAM

Ms. MOSELEY. Thank you, Senator Merkley, for that kind intro-
duction, and thank you to the committee for holding this really im-
portant hearing today.

Driven by climate change and a century of wildfire suppression,
wildfires are growing in size and severity across the American
West. Wildfire smoke is rapidly increasing public health risks, af-
fecting not only rural communities as we have discussed that are
located near these fires, but increasingly in major urban centers,
hundreds or even thousands of miles away.

Exposure to fine particulate matter contained in smoke is associ-
ated with many different negative outcomes. People with res-
piratory disease, the young, elderly, and pregnant women are par-
ticularly vulnerable to these risks. Households and individuals
need to be prepared to act quickly when smoke arrives, and yet
many lack the information about the practical steps they can take
to keep themselves safe.
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A central strategy for reducing smoke exposure is to go indoors,
but for those who are unhoused or whose livelihood involves out-
door work, this may be difficult to achieve. Moreover, houses and
other buildings, particularly in low-income communities, may lack
the filtration systems and the insulation to effectively protect
against smoke intrusions, especially these long duration events,
such as the one that Senator Merkley referred to earlier, that I too
lived indoors for 2 weeks around.

Special attention is needed to ensure that both medically and so-
cially vulnerable populations can limit their exposure to wildfire
smoke. Today I want to suggest five key ingredients to foster
smoke-ready communities.

First, we need to address the underlying drivers of increasing
wildfire smoke. We need to reduce greenhouse gas emissions so
that we can slow climate-driven wildfire. In addition, we need haz-
ardous fuels reduction using mechanical treatments and prescribed
fire in places where treatments will change fire behavior.

I want to thank this committee for its leadership in the passage
of both the Infrastructure Act and the Inflation Reduction Act.
These are historic laws that make substantial investment in wild-
fire risk reduction. In addition, as has already been mentioned, the
IRA’s Environmental and Climate Justice Block Grants create an
opportunity for the EPA to address many of the needs I discuss
today.

Second, we need to invest in community planning and prepara-
tion. Communities need to be ready to launch measures during
smoke events, and success requires bringing together agencies that
work on public health, air quality, along with social service delivery
organizations and those who understand wildfire. They need to be
creating locally relevant plans. Financial support will be important
to the success of these in many low-income communities. The
Smoke Planning and Research bill anticipates these needs.

Third, we need to improve indoor air quality to increase the abil-
ity of people to seek refuge from smoke. Low-income households
may need assistance with enhanced air filtration and weatheriza-
tion to improve their indoor air quality, and communities need
buildings that can act as clean air shelters. Investing in school
building retrofits, for example, can also limit educational disruption
due to poor air quality. These kinds of activities, along with ex-
panding access to personal protection equipment, are specifically
contemplated in the Smoke-Ready Communities bill.

Fourth, we need improved air quality monitoring, smoke fore-
casting, and communication tools to allow emergency managers
and the public to better anticipate and act on smoke events. The
EPA’s Air Now resource is a valuable source of current smoke con-
ditions, but we continue to need a denser network of high-quality
smoke sensors and improved long-term forecasting. In addition to
helping with smoke response, improved forecasting could also help
increase prescribed fire, which is a key ingredient in reducing
smoke over time.

Finally, we need additional investments in research and develop-
ment. For example, we need better techniques to empower vulner-
able populations. We need decision support tools for emergency
managers, better approaches to addressing competing indoor air
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quality needs, and improved understanding of the relative health
effects of wildland and prescribed fire, and many, many other
things.

The centers for research excellence that are proposed in the
Smoke Planning and Research bill would help create this new kind
of capacity to address a number of these really critical challenges.

Let me conclude, again, by thanking the committee for holding
this really important hearing today and for your leadership and
passage of the Inflation Reduction Act, which should help tackle
wildfires over time. I look forward to answering any questions you
all may have.

[The prepared statement of Ms. Moseley follows:]
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Statement of Cassandra Moseley, Ph.D.
Ecosystem Workforce Program,
Institute for Resilient Communities, Organizations, and the Environment
University of Oregon

Before U.S. Senate Committee on Environment and Public Works
September 7, 2022

“A Legislative Hearing to Examine $.2736. the Recognizing the Protection of Motorsports Act of 2021; 8. 1475, the
Livestock Regulatory Protection Act of 2021; S, 2661, Sioke-Ready Communities Act of 2021; and S. 2421, the
Smoke Planning and Research Act of 2021.”

Chair Carper, Ranking Member Capito, and Members of the Committee:

Thank you for the opportunity to speak before you today about how we can increase the
resilience of vulnerable populations to wildfire smoke in the face of a changing climate and
increasing incidence of wildfire in the American West.

I am a research professor and senior policy advisor with the Ecosystem Workforce
Program (EWP) at the University of Oregon. The EWP is a joint program of the University of
Oregon and Oregon State University. This unique partnership allows Oregon’s two leading
research universities to contribute to natural resource governance and rural community
development to promote community and landscape resilience. I also am the vice provost for
academic operations and strategy at UO. Today, [ am speaking in my role as a faculty member
rather than as an officer of the university, and UO has no position on the bills discussed in this
hearing.

Snmmary

o The Infrastructure Investment and Jobs Act (IIJA) and Inflation Reduction Act (IRA)
make historic and vital investments in greenhouse gas and hazardous fuels reduction,
both of which should help ameliorate wildfire smoke over time. However, given the
climate change already underway, the incidence of wildfires will continue to increase in
the West for some time.

» Wildfire smoke will continue to be a growing problem in the West, and increasingly
nationally, affecting both rural communities and major population centers.

« Building community resilience to wildfire smoke is critical to support public health and
economic well-being.

* People with limited economic means, those living or working outdoors, children, the
elderly, and people with certain medical conditions are often hit hardest by smoke.
Special attention is needed to ensure that these vulnerable populations can limit their
exposure to wildfire smoke.

» Recent congressional investments through the IRA Environmental and Climate Justice
Block Grants (Sec. 60201) will allow the Environmental Protection Agency (EPA) to
support smoke-ready communities, among many other urgent needs. In addition, targeted
programs such as those envisioned in S. 2661 and S. 2421 are needed to support
community planning and preparation, enable facility upgrades to create indoor clean air
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refugia in homes and public buildings, and improve smoke monitoring, forecasting, and
information sharing.

« A wide range of interdisciplinary, applied, and action-oriented research and development
is needed to support resilience to wildfire smoke, especially for vulnerable populations.
Sustained intramural competitive and extramural research and centers of excellence, such
as those envisioned in S.2421, would help build interdisciplinary researcher capacity to
develop new models, technologies, decision-support tools, and techniques that address
wildfire smoke in a socially equitable manner.

Growing Risk of Wildfire and Wildfire Smoke

Much of the American West is comprised of fire adapted landscapes where wildfire is a
key ecological process historically driven both by natural ignitions and burning practices of
indigenous peoples. Highly effective fire suppression beginning in the 20™ century has changed
many western ecosystems, creating denser forest stands that are more susceptible to high severity
fire. On top of this, hotter and drier weather driven by climate change is increasing the size and
severity of wildfires. Nationally, the U.S Forest Service increasingly sees wildfire notas a
seasonal, but year around issue.! Some call this the era of megafires.> Moreover, as population in
the West has grown, humans are increasingly in the path of wildfire and wildfire smoke.
Unfortunately, scientific evidence suggests that in many areas of the West, wildfires are expected
to continue to increase.*

With the growing size and severity of wildfires, we are also seeing growing negative
public health and economic impacts from wildfire smoke. Wildfire smoke not simply a localized
issue near active fires. It is increasingly affecting urban population centers that may be hundreds
or even thousands of miles away from any given fire.

Wildfire smoke includes fine particulate matter (often called PMa.5) that can create both
acute and cumulative health impacts. The exact makeup of wildfire smoke varies, and smoke can
become even more dangerous when it includes chemicals from building materials and building
contents. Children, the elderly, pregnant women, and people with cardiovascular disease or other
health conditions are particularly vulnerable *

In addition, many populations are particularly vulnerable to smoke exposure due to their
social or economic circumstances. For example, one key recommendation to reduce smoke
exposure is to go indoors into spaces that have lower fine particulate matter than outdoors.
However, people have unequal access to this sort of space and some populations are particularly
challenged to escape the smoke. Many peoples’ livelihoods depend on them working outdoors,
including farmers, forest workers, those working in construction and landscaping, recreation and
tourism, and wildland fire response. In addition, people who are unhoused may have little to no
access to clean air during smoke events. Even for those who can go indoors, many houses,
commercial establishments, and public buildings (especially in lower income communities) do
not provide indoor air quality that is significantly better than outside, due to lack of filtration
systems or poor insulation. Limited access to information and language barriers can further
exacerbate risk.®

Wildfire smoke can also have negative economic impacts in areas with significant
outdoor tourism economies, as is common in the American West. Tourists cancel vacations
during smoke events or decide to visit less smokey regions all together. Major sporting events,
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such as intercollegiate football®, and outdoor concerts and plays that bring revenue to
communities, can be canceled. For example, the Ashland (Oregon) Shakespeare Festival,” with
its outdoor Elizabethan theater, has faced multiple cancellations due to smoke in recent years.
Wildfire smoke can also affect the flavor of grapes and resulting wines.® Finally, institutions
such as universities or high-tech commercial facilities can face substantial costs driven by smoke
intrusions into HVAC systems and the need to protect sensitive research equipment.

Increasing Resilience to Wildfire and Wildfire Smoke

One key component to wildfire smoke resilience is addressing the underlying drivers of
increasing wildfire smoke by reducing greenhouse gas emissions and through hazardous fuels
reduction in places where treatments are likely to change fire behavior, Greatly expanded
mechanical thinning and prescribed fire that are strategically placed are needed to make an
appreciable impact on fire behavior. While the effects of these actions will take decades to
substantially change the trajectory of wildfire on a continental scale, project implementation
today can improve wildfire local conditions in the short term and are vital to making progress
fong term.

A second key to smoke resilience is high quality information about health impacts and
practical steps that people can take to reduce health risk. This information needs to be provided
before and during smoke events and be delivered by trusted sources in languages and modalities
applicable to a diversity of populations, especially to those who are most vulnerable.’

A third key component is community planning and preparation. We know from two
decades of community wildfire protection and fire-adapted community preparation that multi-
stakeholder collaboration is critical to support household and community readiness for natural
hazards. While, in many communities, forest and wildfire collaboratives can (and in some cases
are) expanding to include smoke, successtul smoke preparation and planning requires bringing
together new networks. For example, local agencies that address public health and air quality as
well as social service delivery organizations that support vulnerable populations are central,
along with those who understand wildfire risk. Moreover, wildfire smoke can affect communities
that may otherwise have more limited wildfire risk and therefore may not have any history of
engaging in this type of work. Given the likelihood that low-capacity communities also have
high numbers of vulnerable residents, financial support for planning and implementation
processes will be important to the success in these places.

A fourth key component is investments in home and public building upgrades and
portable filtration to increase the ability of households and communities to seek refuge from
smoke and for individuals to don personal protective equipment when needed. Investments in
home insulation and air purification can help reduce PMz s indoors. It is also important to
understand the indoor air quality of public buildings and take steps to have at least some of these
buildings available to act as clean air shelters for vulnerable populations. Investing in school
building retrofits to limit educational disruption due to poor air quality is especially important in
areas where the wildfire season overlaps with the school year.

A fifth key component is improved air quality monitoring'? and smoke forecasting, clear
communication of current conditions and forecasts to allow emergency managers and the public
to better anticipate smoke events and take appropriate action, as well as avoid costly actions
when smoke events are unlikely. A high-density monitoring network is particularly important in
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the mountainous West, where numerous microclimates and complex airflow can make smoke
conditions variable even across relatively small geographies. Continuing to improve forecasting
could also increase the safety and the amount of prescribed fire that can be accomplished, which
is a critical to reducing wildfire and smoke risk over time.!!

A sixth key component is research and development, which is needed to develop new
techniques, models, and strategies to increase resilience to wildfire smoke and climate change
more broadly. Given the multifaceted nature of increasing smoke resilience, much of this work
will need to be interdisciplinary and progress will require sustained investment in collaborative,
applied research. In addition to new forecast models referenced above, we need, for example,
better techniques for engaging and empowering vulnerable populations, decision-support tools
for emergency managers, new personal protective equipment for wildland firefighters and other
outdoor workers, better approaches to addressing competing indoor air quality needs, improved
understanding of the chemistry and toxicology of smoke, clearer understanding of the public
health impacts of climate change, and much more.

Promising Investments, Programs, and Projects

Promising programs and projects are emerging to support the development of smoke-
ready communities. These range from critical congressional investments to federal agencies’
actions and community initiatives to prepare for future smoke events. Below are a few examples
among many of these efforts.

Climate change and wildfire mitigation

e Significant investment in hazardous fuels reduction and greenhouse gas emissions
reductions funded in the IIJA and IRA should contribute to reducing the rate of increase
in wildfire fire severity over time and thereby limiting increases in smoke health impacts.
These investments will need to be sustained and potentially even increased over time.

Planning, preparation, and support

® As part of the IRA, the Environmental and Climate Justice Block Grants allow for
investment in a broad set of climate resilience activities, and these funds could be used in
communities planning to mitigate smoke risks from wildfires.

e The EPA, in partnership with the U.S. Forest Service and other state and federal agencies,
has created a wildfire smoke toolbox to provide resources to support community wildfire
smoke response.!?

e Similarly, the Fire Adapted Communities Network (FACNET) has integrated information
about smoke readiness into their resources and support of fire adapted communities
planning and preparation.'*

» Communities such as Ashland'* and Bend!’ in Oregon have increased public
communications to help residents take action to protect themselves when air quality may
be reduced due to unplanned and prescribed fire.

e With support from the EPA, community leaders in Garfield County, Colorado, and Silver
Bow County, Montana, are creating collaborative smoke response and communication
plans by creating new networks of local partners. '
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Senator MERKLEY. Thank you very much, Dr. Moseley.

We are now going to turn to Mr. Walke. Mr. Walke is the Clean
Air Climate and Clean Energy Program Director at the Natural Re-
sources Defense Council. He has spearheaded the organization’s
national cleanup advocacy before Congress and the courts and at
the U.S. Environmental Protection Agency and before the public
since the year 2000.

Before joining NRDC, he spent years working as an attorney in
the EPA’s Office of General Counsel, where he worked on issues re-
lated to air toxins, monitoring, and enforcement under the Clean
Air Act. He is a graduate of Duke University and Harvard Law
School, based here in Washington, DC.

Welcome, very much.

STATEMENT OF JOHN WALKE, DIRECTOR OF CLEAN AIR
PROJECT, CLIMATE AND CLEAN ENERGY PROGRAM, NAT-
URAL RESOURCES DEFENSE COUNCIL

Mr. WALKE. Thank you, Senator Merkley.

EPA has twin goals for balancing the Clean Air Act and the
modification of motor vehicles into vehicles used exclusively for
competition motor sports, letting racers race while also keeping
tampered, high-polluting vehicles off our streets and highways.
Those are reasonable goals, I agree. Let racers race.

Unfortunately, most of the RPM Act of 2021 is unreasonable, un-
balanced, and not narrow. The bill opens an exemption from anti-
tampering and defeat device prohibitions in the Clean Air Act. The
committee should reject this bill.

The bill would make it easier for the defeat device industry to
continue and actually increase the manufacture and sale of illegal
defeat devices for use on America’s public roads, polluting Amer-
ican communities and violating the Clean Air Act. Defeat devices
on America’s streets already are a national scandal. The RPM Act
would make that problem much worse.

The Trump EPA, and now the Biden EPA, have concluded that
illegal defeat devices have been installed on more than 550,000 die-
sel pickup trucks in the last decade. In some States, as many as
20 percent of pickup trucks have illegal defeat devices. EPA con-
cludes these pickup trucks release more than 570,000 tons of illegal
excess smog-forming pollution. That is nearly 75 percent of the
smog-forming pollution from all electric power plants in America.
That is nearly 15 times more illegal smog pollution than the Volks-
wagen Dieselgate cheating scandal.

This pollution causes asthma attacks in kids, bronchitis, lung
cancer, and even premature death. In some States, illegal defeat
devices on pickup trucks are causing as much as 66,000 tons of ille-
ial excess smog pollution, just for one segment of the vehicle mar-

et.

EPA has brought well over 120 successful enforcement cases
against defeat device manufacturers and sellers since 2015. Some
were criminal cases. EPA announced successful Clean Air Act en-
forcement cases against six more defeat device manufacturers and
sellers just in the past 6 days.

In enforcement cases by Republicans and Democrats, defeat de-
vice companies tried repeatedly to hide behind false claims that
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they were selling their products to the racing community for use
solely on racetracks. They were not. Defendants often were unable
to show any of their products were used solely for motorsport com-
petition.

In one case, a company sold over 8,000 illegal defeat devices, and
a Federal judge found the defendant did not “produce a single piece
of evidence that a single one of its products had been used on mo-
torsports vehicles.”

Twenty twenty-one marketing data for the industry shows that
the activity of dedicated racing vehicles makes up a mere 2 percent
of total use for their products. The vast majority of consumer ac-
tivities using their products are for running errands, pleasure driv-
ing, commuting, and work use, not on racetracks.

Now, the defeat device industry is promoting the RPM Act and
hiding behind the racing community once again. EPA says that
most defeat devices sold today are for motor vehicles used on public
roads. EPA enforcement cases have addressed more than one mil-
lion illegal defeat devices installed on street vehicles, not racecars.

The RPM Act weakens the Clean Air Act to let defeat device
makers and sellers claim it was not their purpose to sell defeat de-
vices for street vehicles, backed up by completely inadequate evi-
dence submitted by buyers, then have those defeat devices end up
on hundreds of thousands of street vehicles. The industry would
not need to show that any competition-only racecars used their de-
feat devices exclusively on racetracks. The Clean Air Act, to date,
does not let the industry get away with that. The RPM Act would.

EPA has never brought a Clean Air Act enforcement case against
a racecar driver. It has no intention of doing so. If this committee
nonetheless concludes that it is necessary to provide even greater
assurances to the racing community, it should consider adopting a
truly narrow amendment addressing just drivers and their motor
vehicles used solely for formal racing competition, with appropriate
safeguards to ensure decertified vehicles will not be operated on
public streets. But the Clean Air Act should not be weakened or
changed as it applies to the defeat device industry.

Finally, I urge this committee not to advance S. 1475, the live-
stock exemption bill. It is unjustified, as my written testimony de-
tails. Moreover, a permanent exemption is unnecessary because
Congress has adopted appropriate riders in recent years to accom-
plish the same outcome as the legislation, but importantly, only on
an annual basis that allows yearly review to determine whether
the exemption remains appropriate for the following year. S. 1475
dispenses with that and adopts a permanent, harmful exemption.

Thank you for the chance to testify.

[The prepared statement of Mr. Walke follows:]
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vehicles used solely for organized motorized racing events—whether they are built for racing or
modified from on-road vehicles—need not meet the air pollution control requirements under the
Clean Air Act that apply to on-road vehicles, so long as those vehicles are de-certified from
street use or otherwise reclassified. NRDC and others could support that outcome, with
appropriate and modest safeguards to ensure those vehicles are used solely for organized
motorized racing events, and not on America’s public roads where all motor vehicles must meet
air pollution control requirements.

The problem with S. 2736 lies not with the exclusion of “vehicles to be used solely for
competition from certain provisions of the Clean Air Act,” but with the four words trailing at the
end of that sentence: “and for other purposes.” Nearly all of 8. 2736’s content is devoted to
opening a damaging loophole in the Clean Air Act, one that would create an “exemption” from
the Clean Air Act’s anti-tampering provisions barring manufacture, sale and installation of defeat
devices for emissions control systems on motor vehicles. S. 2736 would make it far easier to
make, sell and install defeat devices for on-road motor vehicles, and far harder—if not
impossible—to enforce the Clean Air Act against illegal defeat device practices by companies
that pollute America’s skies and harm Americans’ health.

Many companies have made and marketed for general use after-market “defeat devices,”
which effectively turn off vehicle emissions controls. The Environmental Protection Agency and
the Department of Justice has been able to enforce against unscrupulous companies that have
sold tens of thousands of these devices for motor vehicles driven on America’s roads and
highways, even when companies knew or should have known this was the case. In one
enforcement case, a supplier acknowledged that it had sold over 85,000 defeat devices that it
should have known were being used by on-road vehicle users.? In so doing, their sales led to
increased emissions of almost 72,000 tons of nitrogen oxide (“NQOx”) emissions, over 4,200 tons
of non-methane hydrocarbons, and 380 tons of particulate matter (“PM”).? Together, these
emissions equate to nearly twice the pollution emitted by Volkswagen from 2008 until the 2015
enforcement action by the United States.* For further context, 72,000 tons of smog-forming NOx
is over four times the 17,000 tons of NOx emissions that EPA’s most recent power plant rule is

! See, e.g., Dave Cooke, Senior Vehicles Analyst, Union of Concerned Scientists, “Desperate
Tampering Industry Trying to Pass RPM Act to Continue Polluting,”
https://blog.ucsusa.org/dave-cooke/desperate-tampering-industry-trying-to-pass-rpm-act-to-
continue-polluting/.

2 Consent Agreement, In the Matter of H&S Performance, LLC, U.S. EPA, Environmental
Appeals Board, No. CAA-HQ-2015-MSEB 8248, 8 (Dec. 17, 20153), PG 8 available at
https://www.epa. gov/sites/production/files/2016- 01/documents/hscafo.pdf.

31d.

4 Steven R. Barrett, et al., “Impact of the Volkswagen emissions control defeat device on US
public health,” Environmental Research Letters, Volume 10, Number 11, October 2015,
available at http://iopscience.iop.org/article/10.1088/1748-9326/10/11/114005/meta
(estimating VW emissions). For context, the study analyzing the impact of the VW
“dieselgate” scandal found that the company’s violations “result{ed] in a total of 59 []
premature deaths, 87% of which are attributable to the PM25 exposure and 13% to ozone
exposure.” Id.
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projected to reduce from coal-burning power plants in 12 states.’ Let me emphasize that these
72,000 tons of unauthorized and dangerous NOx emissions are happening every year across the
United States due to illegal defeat device practices—and this was just from a single defeat device
legal settlement. There have been many additional EPA legal settlements with defeat device
manufacturers since the 2015 settlement.®

Enactment of S. 2736 would increase dangerous air pollution nationally to a degree that
would dwarf the harmful air poliution and health impacts of Volkswagen’s 2015 “dieselgate”
cheating scandal. The legislation would undermine Clean Air Act enforcement initiatives by
Republican and Democratic administrations that have found widespread cheating by defeat
device sellers, cheating that has worsened hazardous air pollution by many hundreds of
thousands of tons annually. EPA data discussed in my testimony shows that defeat devices and
noncompliant vehicles on America’s streets and highways already are rampant, and the cause of
one of the country’s largest sources of uncontrolled or badly controlled air pollution that causes
Smog.

EPA enforcement cases against defeat device manufacturers and sellers, discussed in my
written testimony, make clear that these bad actors have been hiding behind false and unproven
claims that their products modify motor vehicles used solely for motorsport competition. These
same defeat device actors now are hiding behind the racing community to promote the RPM Act,
when very little of the legislation has anything to do with race car drivers, and almost all of the
legislation weakens Clean Air Act prohibitions against tampering and defeat devices involving
street vehicles, not racing vehicles.

EPA has never brought a Clean Air Act enforcement case against a racecar driver, and it
has no plans to do so.” If this Committee nonetheless concludes that it is necessary to provide
even greater assurances to the racing community, it should consider adopting narrow
amendments addressing just drivers and their motor vehicles used solely for formal competition,
with appropriate and modest safeguards to ensure de-certified vehicles will not be operated on
public streets. This Committee should not, however, adopt S. 2736, the RPM Act, or any other

> U.S. EPA, Revised Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS, 86
Fed. Reg. 23,054 (April, 30, 2021), available at https://www. govinfo gov/content/pkg/FR-2021-
04-30/pdf/2021-05705 pdf.

EPA projects the following benefits from these 17,000-ton annual NOx reductions: “The
reduction in emissions is estimated to prevent about 290,000 asthma events, 560 hospital and
emergency room visits, 110,000 days of missed work and school, and up to 230 premature death:
in 2025. The public health and climate benefits are valued, on average, at up to $2.8 billion each
year over the period 2021 to 2040. These emission reductions will also improve visibility in
national and state parks and benefit sensitive ecosystems including Adirondack lakes and
Appalachian streams, coastal waters and estuaries, and forests.” U.S. EPA, Fact Sheet, Final
Rule: Revised Cross-State Air Poliution Rule Update for the 2008 Ozone NAAQS |, available at,
https://www.epa.gov/sites/default/files/2021-
03/documents/revised csapr_update factsheet for final rule.pdf, at 4-5.

6 See, infra, at 11-15.
7 See, infra, at 7.

[¥5)
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Clean Air Act amendments involving tampering and defeat devices on motor vehicles used on
public roads, or involving any person that manufactures, sells or installs these parts or
components.

B. Background

It is no secret that air pollution from motor vehicles greatly impacts air quality across the
United States. Motor vehicles emit NOy emissions and volatile organic compounds (VOCs) that
combine to form smog, as well as deadly fine particle pollution. Transportation produces more
than half of the NOx emissions, almost a third of the VOCs, and over one-fifth of the particulate
matter air pollution in the United States. Together, these air pollutants aggravate asthma, cause
bronchitis, fung disease, heart attacks, strokes, and even premature death. For example, in 2014,
EPA updated air pollution standards for motor vehicles and fuels that will, by 2030, prevent:

* up to 2,000 premature deaths each year;

« 2,200 hospital admissions and asthma-related emergency room visits annually;

« 19,000 asthma exacerbations each year;

« 30,000 upper and lower respiratory symptoms in children each year; and

+ 1.4 million lost school days, work days and minor-restricted activities annually ®

These standards will continue to reduce on-road emissions of some of the most common and
pervasive air pollution nationwide, including NOx, VOCs, sulfur dioxide (SOz), carbon
monoxide (CO) and known carcinogens, such as benzene and formaldehyde.”

Title I of the Clean Air Act regulates mobile sources of air pollution, and requires that,
for the sale of a new motor vehicle, the automaker must supply a “certificate of compliance” to
show compliance with federal emissions standards like those described above. Section 203 of the
Act makes it unfawful to remove, “bypass, defeat, or render inoperative” any part of a motor
vehicle’s emissions control system. 42 U.S.C. § 7522(a)(3). S. 2736 would exempt actions
enabling modifications to a motor vehicle whose “purpose” is for the vehicle “to be used solely
for competition.” If that asserted manufacturer or installer purpose is present, emissions control
“defeat devices” lawfully may be sold, installed and distributed under the bill for vehicles that
are used on-road, even routinely or exclusively, and may or may not also be used for
competitions, Such defeat devices shut off a vehicle’s emission control system, and allow it to
spew pollution into the air, unrestrained.

By exempting a certain subset of defeat device manufacture, installation and use from the
anti-tampering provisions of the Clean Air Act, S. 2736 raises a host of problems with adverse
air quality and health consequences. The primary stated purpose of this bill may be to address the
concerns of the motor vehicle racing community that uses vehicles for competitive racing
exclusively, but an irresponsible and indefensible loophole hides behind this purpose—a major

8 U.S. EPA, “U.S. EPA Sets Tier 3 Motor Vehicle and Fuel Standards” (March 2014), available
at hitps:/nepis.epa.gov/Exe/ZyPDF .cai/P100HVZV.PDF?Dockev=P100HVZV.PDF.
9

Id.
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loophole for the manufacture, sale and installation of defeat devices that will be used on
highways and roads, rather than just on racetracks.

1. 2016 Congressional Research Service testimony.

In 2016 testimony concerning the Senate’s counterpart RPM Act legislation in the House,
H.R. 4715, the Congressional Research Service (CRS) described the longstanding Clean Air Act
approach, where the:

distinction between a vehicle’s capabilities and its intended use is key to EPA’s position.
Going back as far as at least 1974, EPA has maintained that it would make
determinations on exclusions from the motor vehicle definition based on vehicle design,
not intended use. Since that time, EPA has employed that test for a variety of uses,
including off-road vehicles, kit cars, vocational vehicles, and imported racing cars.*
It is exactly this “design versus infended use” issue that speaks to the most harmful impacts of
this proposed legislation.

2. EPA Letter to Senator Jack Reed

EPA under the Trump administration responded to a December 11, 2019 letter from
Senator Jack Reed asking about the Clean Air Act and the conversion of motor vehicles into
vehicles used exclusively for competition motorsports. [ attach a copy of EPA’s response to
Senator Reed following this written testimony.'!

The EPA letter is forthright about its “twin goals” concerning these matters: “letting
racers race while also keeping tampered, high-polluting vehicles off our streets and highways.”
Id., at 1. These are entirely reasonable goals. And those same goals continue under the current
administration, based on enforcement steps that are consistent with the prior administration’s
actions.!? The EPA Letter to Senator Reed continues with many important points that are
relevant to consideration of S. 2736 and my written testimony:

1% Congressional Research Service, “Testimony for Hearing on “Racing to Regulate: EPA’s
Latest Overreach on Amateur Drivers” (March 2016), available at

https://science house gov/sites/republicans.science house.gov/files/documents/HHRG-114-
SY21-WState-BYacobucci-201603 15 pdf (emphasis added)

11 See Susan Parker Bodine, U.S. EPA, Assistant Administrator for Enforcement and Compliance
Assurance, to Senator Jack Reed (“EPA Letter to Senator Reed”), Appendix A. The EPA
response is undated.

12 Indeed, six days before the Committee’s September 7th hearing, EPA reached an enforcement
settlement with yet another seller of aftermarket defeat devices for vehicles used on public streets
and highways. See “EPA cracks down on Pa. company for selling auto parts that avoid pollution
controls with $2.5 million penalty” (Sept. 1, 2022), https://www.epa.gov/newsreleases/epa-
cracks-down-pa-company-selling-auto-parts-avoid-pollution-controls-25-million-0. That same
day, EPA announced that a federal court awarded the agency a default judgment of $10.5 million
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a) The Clean Air Act’s prohibition on tampering and defeat
devices for motor vehicles is broad.

The EPA letter notes that the Clean Air Act “prohibits tampering with these emissions
controls. as well as manufacturing. selling. and installing aftermarket parts that defeat those
controls (commonly known as aftermarket defeat devices). These prohibitions apply to all
devices used to defeat emissions controls installed on EPA-certified motor vehicles, regardless
of how the motor vehicle is used” Id. (emphasis added)

b) EPA exercises enforcement discretion not to bring cases
against parties that make, sell or install defeat devices on race cars,
used exclusively on racetracks.

The letter goes on to state that “[t]he Act does not contemplate removing emissions
controls from an EPA-certified motor vehicle in order to convert it into a competition vehicle
that operates only on a race track, not streets and highways. As a matter of enforcement
discretion, the EPA is not interested in bringing enforcement actions against persons who
manufacture, sell, or install parts that transform a street-legal vehicle into a race car that is
operated only on a race track.” /d.

c) Most defeat devices sold are for motor vehicles used on public
roads. EPA enforcement cases have addressed more than one million
illegal defeat devices installed on street vehicles, not race cars.

The EPA letter explains that the agency’s “focus is on addressing defeat devices that are
installed on street vehicles which, we have found, accounts for most of the defeat devices sold
today.” Id., at 2 (emphasis added). “In fact. the EPA has found numerous companies and
individuals that have manufactured and sold both hardware and software specifically designed to
defeat required emissions controls on motor vehicles used on public roads. Our recent
enforcement cases have addressed more than one million such aftermarket defeat devices.” Id.
(emphasis added)

against two companies over the illegal manufacture, sale and installation of defeat devices for
vehicles used on public roads. See, “United States Awarded $10 Million Default Judgment and
Permanent Injunction Against Two Michigan Companies and Their Owner for the Sale of
Vehicle Emission ‘Defeat Devices™ (Sept. 1, 2022), https://www.epa.gov/newsreleases/united-
states-awarded-10-million-default-judgment-and-permanent-injunction-against-two. And two
days before that, EPA announced fines against three other companies for installing and/or selling
illegal defeat devices for vehicles used on public streets and highways. See, “EPA Fines Auto
Repair Shops in lowa, Missouri and Nebraska for ‘Defeat Device’ Violations” (Aug. 30, 2022),
https://www.epa.gov/newsreleases/epa-fines-auto-repair-shops-iowa-missouri-and-nebraska-
defeat-device-violations.
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I. Xtreme Diesel Performance, LLC, Clean Air Act Settiement: this September, 2021
settlement “resolve[d] alleged violations of the Clean Air Act (CAA) associated with the
manufacture, sale, and/or offer to sell aftermarket products that defeat the emissions
control systems equipped on diesel pickup trucks.”'* “XDP manufactured, sold, and/or
offered to sell at least 27,000 aftermarket defeat devices designed for diesel pickup trucks
between January 1, 2015, and May 31, 2017.” Id. “XDP’s defeat devices enabled the
removal of the [exhaust gas recirculation] EGR systems, filters, catalysts, and other
emissions control systems that are necessary to treat air pollution formed in the engine
before it is emitted into the ambient air.” “XDP also marketed and sold other EGR delete
kits, empty exhaust pipes (a.k.a., “straight pipes”), and electronic tuning devices
(“tuners”) that disable filters, catalysts, EGR systems, and other critical emissions control
devices equipped on diesel pickup trucks.” /d.

“EPA estimates that this settlement will prevent the future sale of approximately 11,000
illegal products per year. EPA further estimates that the products XDP sold between
January 2015 and May 2017 may result in more than 12 million pounds of excess

NOy emissions and 115,000 pounds of excess PM emissions over the anticipated
remaining life of the diesel pickup trucks equipped with XDP’s defeat devices. This
enforcement action will prevent additional excess emissions that would have resulted
from the continued sale of these illegal products.” Id.

!\)

Gear Box Z, Inc., Clean Air Act Settlement: this August, 2021 settlement also
“resolve[d] alleged violations of the Clean Air Act (CAA) associated with the
manufacture, sate, and/or offer to sell aftermarket products that defeat the emissions
control systems equipped on diesel pickup trucks.”!® “GBZ manufactured, sold, and/or
offered to sell at least 8,300 aftermarket defeat devices designed for diesel pickup trucks.
GBZ sold thousands more until the court prohibited GBZ from continuing to sell its
products in March 2021. The products GBZ manufactured and sold include electronic
tuning devices (“tuners”) that disable filters, catalysts, exhaust gas recirculation (EGR)
systems, and other critical emissions control devices or alter engine performance. GBZ
also manufactured and sold hardware products designed to disable or bypass EGR
systems equipped on diesel pickup trucks and marketed and sold empty exhaust pipes
(ak.a., “straight pipes”™) that enable removal of emissions controls.” /d.

“EPA estimates that this settlement will prevent the future sale of approximately 3,600
illegal products per year. EPA further estimates that the products GBZ sold between
January 2015 and April 2017 may result in more than 7.5 million pounds of excess
NOx emissions and 170,000 pounds of excess PM emissions over the anticipated
remaining life of the diesel pickup trucks equipped with GBZ’s defeat devices. This
enforcement action will prevent additional excess emissions that would have resulted
from the continued sale of these illegal products.” /d.

13 https://www.epa gov/enforcement/xtreme-diesel-performance-llc-clean-air-act-settlement.

19 hitps://www.epa.gov/enforcement/gear-box-z-inc-clean-air-act-settlement.

12
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3. Advanced Flow Engineering, Inc., Clean Air Act Settlement: this July, 2021
settlement also “resolve[d[ alleged violations of the Clean Air Act (CAA) associated with
the manufacture, sale and/or offer to sell aftermarket products that defeat the emissions
contro}l systems of motor vehicles.”? “aFe manufactured, sold, and/or offered to sell at
least 63,000 aftermarket defeat devices between 2014 and 2021. These products were for
diesel and gas engines. All of the products were hardware exhaust system products -- sold
individually or included in kits -- that physically alter or remove filters, catalysts and
other critical emissions control devices that reduce air pollution.” /d.

“EPA estimates that this settlement will prevent the future sale of approximately 12,000
illegal product units per year. On an annual basis, EPA projects this would result in the
prevention of 830 tons of NOy, 8 tons of PM, 41 tons of non-methane hydrocarbons, and
263 tons of CO.”

EPA pursued these enforcement cases, and takes Clean Air Act violations by defeat
device manufacture, sale and installation so seriously, because “testing demonstrates that
vehicles equipped with emission control defeat devices can produce significantly more emissions
than compliant vehicles.”*! EPA understands that “[r]emoving emission controls from vehicles
presents a threat to public health. Increased emissions are linked to:

* Premature death in people with heart or lung disease

» Nonfatal heart attacks

* Irregular heartbeat

= Aggravated asthma

» Decreased lung function

» Increased respiratory symptorus, such as irritation of the airways, coughing or difficulty
breathing.

Id. Due to its serious concerns with aftermarket defeat device and tampering violations, EPA
even has taken the unusual step of issuing a rare Enforcement Alert. ** The Agency explained
that the December, 2020 Alert:

is intended to remind all regulated entities that installing a defeat device or tampering
with a motor vehicle or non-road equipment can be costly to their businesses and can
subject them to enforcement and penalties. The U.S. Environmental Protection Agency
(EPA) remains concerned that regulated entities are continuing to ignore the prohibitions
against tampering in section 203(a)(3) the Clean Air Act and 40 C.F.R. §§ 1068.101(b),
despite the EPA resolving over seventy cases in the last five years.

® hitps://www.epa.gov/enforcement/advanced-flow-engineering-inc-clean-air-act-settlement.
21U.S. EPA, Fact Sheet, Clean Air Act Vehicle Aftermarket Defeat Devices and Tampering
March 2020), https://www.epa.gov/system/files/documents/2021-
11/epafactsheetreaftermarketddsandtampering pdf.

22 hitps.//www.epa.gov/sites/default/files/2020-12/documents/tamperinganddefeatdevices-

enfalert.pdf.
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Id. (emphasis added). The Alert further noted that the EPA National Compliance Initiative’s
focus is “on those who manufacture, sell, or install aftermarket parts known as defeat devices,
which bypass or render inoperative required emissions control systems, resuiting in significant
increases in harmful air emissions.” /d.

5. Court ruling rejects defeat device seller’s arguments due to zero
evidence its products had been used for motor sports, and because seller
knew of street use.

One defeat device enforcement case is illustrative, and helpful because it produced a
federal court decision. The EPA sent a Notice of Violation in December, 2017 to Gear Box Z,
Inc., an Arizona corporation, “for selling products that; when installed; circumvent or delete an
engine's emissions controls; violating the Clean Air Act ("CAA"), 42 U.8.C. § 7522()(3)(B). 723
The Specialty Equipment Market Association ("SENIA") filed an'Amicus Curiae brief,
supporting certain legal positions of Gear Box Z, Inc. Id. at 524, 528:

 After receiving the Notice of Violation; Gear Box Z; In¢. “continued to produce and sell
its:products;”id.; at 525; so the United States filed a lawsuit in January 2020, alleging that
“Defendant sold 8 323 products that the EPA considers to be defeat device:” /d., i1, The U'S:
filed a Motion for Preliminary Injunction i in-August, 2020 to halt the manufacture and sale.of
Certain Gear Box products; which resulted 1 in'the court decision discussed here. Id.; at 525.

The federal judge found that the “United States provide[d] extensive evidence asto the
functionality of Defendant’s products and their capability to act as defeat devices, and Defendant
[did] not explicitly address or refute that evidence.” Jd.; 526. Instead, Defendant argued, among
other thmgs (all rejected by the judge), that its products were covered by “an exclusion for the
use of defeat devices in motor sports or competition vehicles. ... /d: at 527-28, Defendant and.
amicus, SEMA; argued that such ‘an exclusion from the Clean A1r Act existed; while the. United
States strongly disagreed.** The federal judge concluded; however, that this question was
“entirely hypotheti‘cal"‘ and “mioot,” because Defendant and SEMA- had provided-absolutely no
“evidence that there is a motor sports use fot Defendant’s products”:

But Defendant has not produced‘a single piece of évidence that a sirigle one of its.
products has been used on'a motor sports vehicle (or an‘emergency or military vehicle,

B United States v. Gear Box, Inc., No..CV-20-08003-PCT-JIT, 526 F. Supp. 3d 522 (D. Ariz.
2021) (“Gear Box Ruling”), available at https://casetext.com/case/united-states-v-gear-box-z-
inc.

2 Id:, at 528: BEPA even went so-far as to-address and reject amicus SEMA’§ arguments on its
enforcement webpage: “The court also addressed an amicus curiae brief, filed on behalf of a
trade association, which argued that the [Clean Air Act’s] prohibition on defeat devices does not
apply to motor vehicles used for racing or competition purposes. The United States filed a
response arguing that there is no competition motorsports “exclusion” in the [Clean Air Act’s]
definition of “motor vehicle,” nor is there any “exemption” from the [Clean Air Act’s] defeat
device prohibition for parts used on vehicles used in competition motorsports.”
https://www.epa.gov/enforcement/gear-box-z-inc-clean-air-act-settlement.
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for that matter). By contrast, the United States has produced ample evidence, as was its
burden; that Defendant’s products are used in motor vehicles as contemplated by the
[Clean Air-Act). (See, e.g.; U.S: Resp: to Amicus Br.at 529)

Id., at 528.

The judge also addressed Defendant’s argument about the degree of legal knowledge
required, and its suggestion that “the United: States cannot show that Defendant ‘knows or should
know” that its products are ‘being offered for sale or iristalled” as defeat devices, as required by
the [Clean AirAct], 42 U:S.C. § 7522(a)(3)(B); because Defendant does not kniow what its
customiers do with its products.” Jd. The judge had no-problem dismissing this argument:

Defendant's siiggestior is belied by its own statemients in response to-customer questions
on its-website and on'social media platforms: Defendant's own product manuals and
advertisements:also demonstrate that Defendant knows its products are installed: as defeat
devices. {I.g., Doc: 37-3, Jorquera Decl. 17 49-52.) Defendant cannot claim a lack of
knowledge simply by not keeping sales récords; and the evidence clearly shows that
Detendant knows the purpose of its products is for use as defeat devices.

Id

6. Specialty Equipment Market Association Market Report for 2022

The Specialty Equipment Market Association (“SEMA”) is a trade association and
lobbying organization whose member companies “make, buy, sell and use all kinds of specialty
parts and accessories” for cars and trucks.” SEMA has published a report entitled, “SEMA
Market Report 2022: A Comprehensive Overview of the Automotive Specialty-Equipment
Market.” 1 attach this full report to my testimony. The SEMA Market Report attests to a market
size for its members’ products of “over $50 billion. Overall consumer spending on parts and
accessories jumped 6.3% last year. This new high point for industry sales reached $50.9 billion.”
SEMA Market Report, at 1. The Report refers generally to consumers that modify their cars and
trucks as “accessorizers.” The Report notes that “[m]Jost accessorized vehicles today are still
daily drivers and are often used for commuting, running errands and cruising.” Id., at 63.

In a table drawing on 2021 SEMA U.S. Market Data, the Report summarizes how its
consumers use accessorized vehicles, as a percentage of accessorizers’ vehicles:

2 About SEMA, https://www.sema.org/about-

sema? _utma=95790915.472322210.1662148713.1662148717.1662148717.1& __utmb=957909
15.0.10.1662148717& utmc=95790915& utmx=-

&__utmz=95790915.1662148717.1. 1 utmcsr=googlelutmccn={organiclutmcmd=organiclutmectr
=(not%20provided)& utmv=-& utmk=59063141.
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subcategories within the Performance Products category were responsible for an additional $3.11
billion in total sales in 2022. /d.

Not all accessory products, of course, constitute aftermarket defeat devices that facilitate
tampering with the emissions systems of motor vehicles. Within the Performance Products
category, for example, there is a subcategory for safety gear, like roll cages and other safety
products, whose 2021 sales were $0.38 billion, or 0.7% of total sales. /d. Equally, there are
products within the subcategories listed above that will not have the potential to adversely affect
emissions or otherwise tamper with vehicle emissions systems. The Market Report does not
break out or otherwise indicate what portion of the identified sales were for aftermarket parts or
components with the potential to adversely affect emissions in vehicles used on roads or
highways.?

1L S. 2736, the RPM Act, Weakens the Clean Air Act’s Longstanding Prohibition on
Tampering and Manufactnre, Sale and Installation of Defeat Devices on Motor Vehicles.

A The Clean Air Act prohibits tampering with emissions controls & aftermarket
defeat devices on motor vehicles.

As EPA explained in its letter to Senator Reed, “the [Clean Air Act] prohibits tampering
with [motor vehicle] emissions controls, as well as manufacturing, selling, and installing
aftermarket parts that defeat those controls (commonly known as aftermarket defeat devices).
These prohibitions apply to all devices used to defeat emissions controls installed on EPA-
certified motor vehicles, regardless of how the motor vehicle is used.” 27 The relevant legal intent

26 According to one industry expert writing in Engine Builder magazine, aftermarket parts and

components with the potential to increase emissions include: ‘aftermarket electronic fuel
injection systems, air cleaners, camshafts, carburetors, coils and ignition wires; computer chips,
distributors, electronic control units, computer programming devices or in-line controllers/
modules, electronic ignitions, fuel injection, cylinder heads, headers (in some cases, exhaust
manifold components including air injectors, heat shields for the thermostatic air cleaner, heat
risers, EGR system hookups and fuel evaporation systems, intake manifolds, nitrous oxide
systems, and superchargers or turbochargers.” Doug Kaufman, “EPA and the Engine Builder,”
Engine Builder (May 21, 2018) (passage quoted, but original used a bulleted format),
https://www.enginebuildermag.com/2018/05/epa-and-the-engine-builder/. “Other internal engine
parts such as pistons, rods, or the crank must be built to factory specifications. Oversize parts can
be used as long as they are within factory tolerances for replacement engine parts. Any part not
built within factory specifications requires an Executive Order [from the California Air
Resources Board] to be legal for street use.” /d.

2T EPA Letter to Senator Reed, at 2. The Clean Air Act’s prohibitions against tampering and

aftermarket defeat devices appear in section 203(a )( 3) of the Act, 42 U.S.C. § 7522(a)(3):
Tampering: CAA § 203(a)(3)(A), 42 US.C. § 7522(a)(3)(A), 40 C.F.R. § 1068.
101(b)(1): [The following acts and the causing thereof are prohibited] for any person to
remove or render inoperative any device or element of design installed on or in a motor
vehicle or motor vehicle engine in compliance with regulations under this subchapter
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standard for unlawful aftermarket defeat devices is whether “the person knows or should know
that such part or component is being offered for sale or installed for such use or put to such use.”
ld., at CAA § 203(2)(3)(B).

In assessing whether a defeat device manufacturer, seller or instalier “knows or should
know” aftermarket parts are sold or installed to defeat compliant emissions systems on motor
vehicles, EPA has said “[n]o particular information is in and of itself conclusive. When
exercising enforcement discretion. the EPA considers the totality of the circumstances, including
the attributes of the aftermarket parts and overall volume of sales.”?® EPA and at least one
federal court have identified factors contributing to findings that a party did know or should have
known defeat devices were offered for sale or installed, including: where a party could not
provide any information to show products wre used in competition motorsports; where a party
operated wholesale businesses or websites that sell to the general public; where a party used
mere disclaimers or asked buyers to check boxes claiming parts are for motorsport ‘competition
only’ purposes;? where a party did'not know what its ¢ustorers do with its products: where &
party’s own prodiict manuals and ads indicated such knowledge; and where a patty failed to keep
sales records.*

As the Congressional Research Service (CRS) noted in testimony at a hearing for the
counterpart House bill to then-S.203, “[g]oing back as far as at {east 1974, EPA has maintained
that it would make determinations on exclusions from the motor vehicle definition based on
vehicle design, not intended use.”™ Neither CRS nor I have identified any previous Department
of Justice enforcement cases against defeat device manufacturers where the government was
compelled to disprove, or overcome manufacturer claims, that the infent or purpose of the sale
was for use solely for competition. Moreover, “CRS could identify no instances where
enforcement actions were taken against parts suppliers who were operating sclely in the racing
parts market.”*?

ptior to its sale and delivery to the ultimate purchaser, or for any person knowingly lo
remove or render inoperative anl such device or clement of design after such sale and
delivery to the ultimate purchaser;"
Aftermarket Defeat Devices: CAA § 203(a)(3)(B), 42 U.S.C. § 7522(a)(3)(B), 40
CFR. §1068. 101(b)(2): “[The following acts and the causing thereof are prohibited] for
any person to manufacture or sell, or offer to sell, or install, any part or component
intended for use with, or as part of, any motor vehicle or motor vehicle engine, where a
principal effect of the part or component is to bypass, defeat, or render inoperative any
device or clement of design installed on or in a motor vehicle or motor vehicle engine in
compliance with regulations under this subchapter, and where the person knows or
should know that such part or component is being offered for sale or installed for such
use or put to such use;"

2 EPA Letter to Senator Reed, at 3.

29 Id

¥ Gear Box Ruling, 526 F. Supp. at 528

31 CRS Testimony, supra n.10 (emphasis added).

32 Id. (emphasis added)
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B. The RPM Act would weaken the Clean Air Act prohibitions on tampering with
emissions controls & aftermarket defeat devices on motor vehicles.

The RPM Act would weaken the prohibitions on tampering and aftermarket defeat
devices by adopting a forthright “exemption from anti-tampering provisions” for any person,
including defeat device manufacturers, sellers and installers. S. 2736, Sec. 3. The bill creates
these exemptions from the Clean Air Act’s prohibitions “if the action is for the purpose of
modifying a motor vehicle into a vehicle to be used solely for competition and that vehicle is not
authorized for operation on a street or highway.” /d., Sec. 3(a). It is immediately obvious that the
exemption extends far beyond competition motorsport racers, because the section of the Act
being amended, section 203(a), applies to “any person,” as well as “a manufacturer.” 42 U.S.
Code § 7522.

By creating an outright exemption, founded on a lax legal intent standard (“for the
purpose of”), S. 2736 would make it far easier to manufacture, sell and install defeat devices for
on-road motor vehicles, and far harder—if not impossible—to enforce the Clean Air Act against
illegal defeat device practices by companies that pollute America’s skies and harm Americans’
health. Companies that sell defeat devices to the general public, devices installed on vehicles that
will be used on public roads, will seek refuge in S. 2736’s exemption. These lawbreakers will
argue it was their “purpose” to make, sell or install products to be used solely for motorsport
competition—even when they know, should have known, or act in willful disregard of whether
defeat devices are being used on public roads. The exemption and lax legal standard represent an
extreme weakening of the standard the Department of Justice has used to hold defeat device
companies liable for selling illegal defeat devices with awareness and abuses that may or may
not rise all the way to the level of purposeful intent. No defendant in a civil enforcement case
will admit it was their purpose to commit prohibited acts, for street vehicles, making the “for the
purpose” standard effectively meaningless.

C. The S. 2736 requirement for more than “unsupported declarations” from
buyers does not cure the harms caused by its exemption.

S. 2736 includes a requirement directing the EPA Administrator to adopt a regulation that
shall, among other things, “provide that a manufacturer, seller, or installer of a part or component
seeking to use the exemption under the amendment made by section 3(a) may not rely solely on
unsupported declarations from the purchaser or owner of a vehicle about — the legal status of
the vehicle, or the intended use of—the part or component; or the vehicle.” S. 2736, Sec. 4(b)(3)
(emphasis added). Such regulation further shall “provide that evidence of physical attributes of a
vehicle to be used solely for competition may be sufficient to qualify for the exemption under the
amendment made by section 3(a).” /d. (emphasis added)

The first thing to observe about these provisions is that until EPA issues such a
regulation, which often takes several years, defeat device manufacturers, sellers and installer may
rely on “unsupported declarations.” Accepting for the sake of argument this is not the drafters’
intent, the bill still fails to cure the harms arising from the creation of the exemption in section
3(a). These two regulatory provisions prove far too much—and far too little.
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Wholesalers and Internet-based retailers internationally, or anywhere in the U.S., may
sell illegal defeat devices and take advantage of the RPM Act exemption, after a consumer
uploads a photo with “evidence of physical attributes of a vehicle to be used solely for
competition.” Any photo, any vehicle, belonging to anybody, cut-and-pasted from the Internet,
and the illegal defeat device maker or seller hundreds or thousands of miles away breaks the law
and gets away with it. The “unsupported declaration” safeguard is no better, since defeat device
makers, sellers and installers may rely on “unsupported declaration”; they just may not rely
“solely” on them. /d., Sec. 4(b)(3). Notably, the legistation does not require any documentation
from the relevant state or local motor vehicle department that the vehicle is not authorized for
use on public roads and highways. Time and “creative” compliance will multiply the ways that
bad actors take advantage of the RPM Act exemption, while #or complying with the Clean Air
Act’s prohibitions on tampering and defeat devices involving street cars.

It is easy to forecast that actors with unlawful behavior similar to the defendants
addressed in the EPA National Compliance Initiative, the EPA Letter to Senator Reed and the
Gear Box Ruling will quickly learn how to take advantage of the new exemption in the RPM
Act. They will continue to make and sell illegal defeat devices that end up on America’s public
roads, but now the RPM Act will make it even easier for them to do so. Indeed, the RPM Act
makes it much easier for bad actors to increase the manufacture and sale of illegal defeat devices
that will be used on streets and highways, not on competitive racetracks. The problem of 550,00(
noncompliant diesel pickup trucks on public roads will only worsen; the 570,000+ tons of excess
NOx emissions from noncompliant diesel pickups will increase, and grow from other motor
vehicle sectors, as well. If Committee members question any of this, officials with the U.S. EPA,
U.S. Department of Justice, and California Air Resources Board should be consulted to solicit
their expert views, based on experiences with defeat device enforcement cases.

D. The S. 2736 prohibition on databases, consultation of vehicle registration, or
registration obstructs accountability, implementation, and enforcement against defeat
device noncompliance.

S. 2736 serves the interests of defeat device manufacturers and sellers rather than racing
enthusiasts and the American people most starkly, by enacting a prohibition on the EPA
Administrator adopting accountability mechanisms to ensure defeat devices are used exclusively
for competitive racing, rather than on public streets and highways. Section 3(b) of the bill bars
the EPA Administrator from:

(1) creat{ing] a Federal database, or identif]ing] or requir[ing] the creation of a State
database, of vehicle registration information that is required to be consuited at the point of
manufacture, sale, instatlation, or use of parts or components; and

(2) requirfing] the registration of a vehicle or a part or component of a vehicle by the
manufacturer, seller, purchaser, installer, or user of the vehicle.

This affirmative, remarkable prohibition on information-gathering would prohibit EPA from

requiring defeat device manufacturers and sellers to consult state records with Vehicle
ldentification Numbers, to determine whether motor vehicles claimed by potential customers to
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be “competition-only” have been de-certified, or whether they remain registered for street use.
This provision, as much as the lax “purpose” standard, indicates how much the legislation
promotes the interests of defeat device manufacturers and sellers over accountability, compliance
with the Clean Air Act, and the public’s health and air quality. Notably, this clear obstruction of
accountability and enforcement did not appear in the RPM Act of 2016, when the legisiation first
was introduced.**

III.  Prior Congressional Testimony Supporting the RPM Act

In a 2017 Senate legislative hearing on the RPM Act, a witness from SEMA testified in
favor of the bill.* In a 2017 House hearing, the then-president and general manager of the
Sonoma Raceway testified in favor of the House version of the RPM Act.3® Their testimony is
more noteworthy and revealing based on what they did #of say about the bills, more than what
they did say.

Neither witness addressed the actual language of the two bills. Not one word about the
changes to the Clean Air Act from adopting the amendments in the RPM Act. There is not even a
cursory analysis of the legislation in either set of testimony. No mention about the legislation’s
impact on air quality, public health and welfare, or EPA’s ability to enforce the Clean Air Act
against illegal defeat devices and tampering. No acknowledgment that by then, in 2017, EPA had
filed and settled multiple enforcement cases for Clean Air Act violations resulting from the
manufacture and sale of aftermarket defeat devices and tampering for motor vehicles used on
public roads.

It is understandable that the testimony of a raceway manager would not address these
matters. Less understandable is why the SEMA testimony would omit any legislative analysis,
mischaracterize the current state of the law on these topics (then and now), and mischaracterize
the legal and real world consequences of the RPM Act. The SEMA testimony described EPA’s
authority under the Clean Air Act as the authority “to enforce against anyone who offers, sells or
installs products that knowingly take a regulated street vehicle out-of-compliance.”® That is
false. That characterization limits and misrepresents the actual scope of EPA authority. The
Clean Air Act does not require EPA to prove that a manufacturer, seller or installer of iliegal
defeat devices knows that the device is being used to defeat emissions controls and render
vehicles used on roads and highways noncompliant.

Instead, the Clean Air Act makes it unlawful for;

%3 82659, https.//www.congress.gov/114/bills/s2659/BILLS-11452659is.pdf.

3 hitps:/iwww epw.senate. gov/public/index.cfm/hearings? ID=03FBE169-C399-40EB-AF89-
C3CSFADBDS524

%5 https://energycommerce house gov/committee-activity/hearings/hearing-on-big-relief-for-

small-business-legislation-reducing-regulatory.
% Testimony of Christopher J. Kersting, President & CEO, Specialty Equipment Market

Association (Nov. 14, 2017) (emphasis added) (“SEMA Testimony”),
https://www.epw.senate.gov/public/ cache/files/b/4/b4d8ea7d-{184-4336-9ab8-
b5d85bdel656/691068838E734FEFD3B4BB2798C 17752 kersting-testimony-11.14.2017 pdf.
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any person to manufacture or sell, or offer to sell, or install, any part or component
intended for use with, or as part of, motor vehicle or motor vehicle engine, where a
principal effect of the part or component is to bypass, defeat, or render inoperative any
device or element of design instalied on or in a motor vehicle or motor vehicle engine in
compliance with regulations under this subchapter, and where the person knows or
should know that such part or component is being offered for sale or installed for such
use or put to such use;

42 U.S.C. § 7522(a)(3)(B) (emphasis added). The SEMA testimony simply ignored, and
therefore mischaracterized, the actual legal standard govemning manufacture, sale and installation
of illegal defeat devices. It is highly revealing that the SEMA testimony quoted no statutory
provision, no EPA regulation, and no court decision to support the claim that EPA must prove
knowir;g violations of section 203(a)(3) under the Ciean Air Act. That is because no such support
exists.?’

The SEMA testimony then mischaracterizes the legal and practical consequences of the
RPM Act by describing it as a “narrowly-crafted bill which will restore certainty and the status
quo under the law. ™ This too is false. The status quo—then, now and since the 1990 Clean Air
Act Amendments were adopted—has prohibited the manufacture, sale and installation of defeat
devices that any person “should know” would be used for noncompliant, on-road motor vehicle
uses. Continuing with the mischaracterization, the testimony declared that the “RPM Act does
nothing to amend or alter EPA’s enforcement authority.” This is also incorrect: $.2376 amends
Clean Air Act section 203(a) with the following language:

No action with respect to any device or element of design described in paragraph (3) shall
be treated as a prohibited act under that paragraph if the action is for the purpose of
modifying a motor vehicle into a vehicle to be used solely for competition, and that
vehicle is not authorized for operation on a street or highway.

$.2376, Sec. 3(a) (emphasis added). This language “alter[s] EPA’s enforcement authority” by
weakening the prohibition on defeat device manufacture, sale and installation. Following
adoption of the RPM Act, a defeat device defendant company will say it was not its purpose to
manufacture, sell or install defeat devices that would be used in ways other than “solely for
competition”—even if the defendant should have known the devices would be used on roads and
highways, or even though the defendant failed to show or inquire whether the device was being
used solely for competition.

37 See, e.g., Gear Box Ruling, supra, 526 F. Supp., at 528 (legal standard under 42 U.S.C. §
7522(a)(3)(B) is whether any person "‘knows or. should know’ products are ‘beirg offered for
sale or installed’ as defeat devices”). This ruling shows judges will not allow defeat device:
manufacturers or sellers to “claim a lack of knowledge simply by not keeping sales records,”
especially when their own' advertising materials-and Internet sales are aimed at general
consumers. Ic-

3 SEMA Testimony, at 2.

22



87

The EPA Letter to Senator Reed said that “many companies that make and sell
aftermarket defeat devices claim ‘competition only” use but cannot provide any information to
show that their products are used in competition motorsports.” EPA Letter to Senator Reed, at 3.
Similarly, the letter noted defeat device manufacturers and sellers “operate wholesale or internet-
based retail businesses that sell indiscriminately to the public at large. Some utilize point-of-sale
disclaimers or require buyers to check a box to acknowledge the part is for ‘competition only,’
but such measures are inadequate for keeping aftermarket defeat devices off vehicles used on
public roads.” Id. (emphasis added) Were the RPM Act to be adopted, defeat device
manufacturers and sellers would argue their defeat devices were not made or sold “for the
purpose of” tampering with certified motor vehicles, raising “point-of-sale disclaimers or
require[ing] buyers to check a box to acknowledge the part is for ‘competition only,”” in addition
to other plainly inadequate steps. These inadequate practices would multiply on defeat device
websites, while manufacturers and sellers would continue to know (as the Gear Box judge found)
these products would be used on street vehicles.

The RPM Act represents an unjustified weakening of the law’s prohibition on illegal
tampering and defeat devices. It is an irresponsible limitation on EPA’s enforcement authorities.
The legislation would worsen decades of Clean Air Act and regulatory safeguards; undermine or
prevent successful bi-partisan prosecution of enforcement cases against tampering and defeat
device manufacture, sale and installation; ignore the lessons from bi-partisan EPA legal
settlements; multiply noncompliance on America’s public roads; and worsen air quality and
public health. For all these reasons, I respectfully urge the Committee not to enact S. 2736, the
RPM Act of 2021.

IV. 8. 1475 — the Livestock Regulatory Protection Act of 2021, is Unjustified and
Unnecessary

S. 1475 would codify a permanent prohibition on any federal, state, or tribal operating
permit under the Clean Air Act “for any carbon dioxide, nitrogen oxide, water vapor, or methane
emissions resulting from biological processes associated with livestock production.” This
exemption is unjustified due to the hazardous nature of emissions from livestock production, and
the reduction in public awareness and accountability for these emissions. Moreover, a permanent
exemption is unnecessary because Congress has adopted appropriations riders in recent years to
accomptlish the same outcome as this legislation but, importantly, only on an annual basis that
allows yearly review to determine whether the exemption remains appropriate for the following
year.** S. 1475 dispenses with that annual opportunity for review and grants permanent relief to
harmful air pollution from livestock operations.

Congress adopted a first-time operating permit program for sources of air pollution in the
1990 Clean Air Act Amendments. 42 U.S.C. § 7661 et seq. The congressional purpose for the
new program was to “(1) better enforce the requirements of the law by applying them more

3981475, Sec. 2 (amending section 502(f) of the Clean Air Act, 42 U.S.C. § 7661a(f)).

¥ See, e.g., Deena Shanker, “U.S. Spending Bill Set to Limit Regulation of Livestock
Emissions,” Bloomberg (March 10, 2022), https://www.bloomberg.com/news/articles/2022-03~
10/spending-bill-to-limit-environmental-regulation-of-livestock.




88

clearly to individual sources and allowing better tracking of compliance, and (2) provide an
expedited process for implementing new control requirements.”*! EPA’s original regulations for
the program explain that “[t]he Title V permit program will enable the source, States, EPA, and
the public to understand better the requirements to which the source is subject, and whether the
source is meeting those requirements. Increased source accountability and better enforcement
should result. The program also will greatly strengthen EPA’s ability to implement the [Clean
Air Act] and enhance air quality planning and control, in part, by providing the basis for better
emission inventories.”*?

S. 1475 would prevent the possibility of these benefits by singling out livestock
operations for special, deregulatory treatment under the Clean Air Act, nearly alone among
major sources of regulated air poltutants. 1t is important to note that the Act already requires
operating permits only for “major sources” of regulated air pollutants (or regulated poliutants),
including nitrogen oxides and greenhouse gases like carbon dioxide and methane.** Air pollution
from livestock operations is a serious problem in the U.S. that does not justify a permanent
exemption from the Clean Air Act’s operating permit program.

The agriculture sector in the United States produces more methane, a greenhouse gas
super pollutant, than the oil and gas sector. * Agriculture is responsible for 256.5 million metric
tons of carbon dioxide-equivalent (COze) emissions. /d. Of this total, the vast majority—178.6
million metric tons of COze emissions—are from “enteric fermentation,” a natural part of the
digestive process in domestic livestock. /d. And a recent study suggests U.S. animal methane
emissions may be even higher than that: “in the US, where animal production is predominantly
highly intensified with confined feeding operations, animal methane emissions may be 39%—
90% higher than bottom-up models predict (expressed as mean differences across studies)

41U S. Congress, Senate, Committee on Environment and Public Works, “Clean Air Act
Amendments of 1989, report to accompany S. 1630,” S. Rept. 101-228, 101st Congress, 1st
session, pp. 346-348.

42 57 Fed. Reg. 32,250, 32,251/3 (July 21, 1992).

% See 42 US.C. § 7661(2); 40 C.FR. § 70.2 (definitions of “regulated air poltutant” &
“regulated pollutant”).

4 White House Office of Domestic Climate Policy, “U.S. Methane Emissions Reduction Action
Plan” (Nov. 2021), at 13 https://www.whitehouse.gov/wp-content/uploads/2021/11/US-
Methane-Emissions-Reduction-Action-Plan-1.pdf.

4 Matthew N. Hayek & Scott M. Miller, “Underestimates of methane from intensively raised
animals could undermine goals of sustainable development,” 2021 Lnviron. Res. Lett. 16 063006
(quoting Abstract).
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exemption sharply reduces the prospect of responsibie assessments, and wilf only exacerbate
community controversies and concerns surrounding air pollution from livestock operations.

For these reasons, 1 respectfully urge the Committee not to enact S. 1475, the Livestock
Regulatory Protection Act of 2021.
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Senate Committee on Environment and Public Works

Hearing Entitled, “A Legislative Hearing to Examine S.2736, the Recognizing

the Protection of Motorsports Act of 2021; S. 1475, the Livestock Regulatory

Protection Act of 2021; S. 2661, Smoke-Ready Communities Act of 2021; and
S. 2421, the Smoke Planning and Research Act of 2021”

Responses to Questions for the Record
John D. Walke
Clean Air Director
Natural Resources Defense Council

October 5, 2022

Question from Chairman Carper:

1. Based on witness testimony received and the discussion during the hearing, do
you have additional thoughts to share on the legislation we examined in this
hearing?

Response:

My overarching observation is that no written testimony by other hearing witnesses or
discussions by witnesses and Senators during the hearing contradicted the textual and legislative
analysis that I offered in my written and oral testimony about S.2736, the Recognizing the
Protection of Motorsports Act of 2021 (“RPM Act™), and S. 1475, the Livestock Regulatory
Protection Act of 2021.

The hearing appeared to show support by the witnesses and Senators for assurances that
vehicles used solely for organized motorized racing events—whether they are built for racing or
modified from on-road vehicles—need not meet the air pollution control requirements under the
Clean Air Act that apply to on-road vehicles, so long as those vehicles are de-certified from
street use or otherwise reclassified. At the same time, no witness or Senator contradicted the
legislative analysis in my testimony about the RPM Act—that its “exemption” from the Clean
Air Act’s anti-tampering provisions barring manufacture, sale and installation of defeat devices
for emissions control systems on motor vehicles would make it far easier to make, sell and install
defeat devices for on-road motor vehicles. Further, this exemption would make it far harder—if
not impossible—to enforce the Clean Air Act against illegal defeat device practices by
companies that pollute America’s skies and harm Americans’ health.

The written and oral testimony by hearing witness Antron Brown, did not address
$.2736°s legislative text, and the changes wrought to the Clean Air Act, in any material fashion.
The testimony did not contradict my own legislative analysis. This written testimony was
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incorrect, however, in characterizing S.2736 as a “narrowly tailored bill,” and one that “does
nothing to limit the EPA’s ability to enforce against bad actors.” Brown Testimony, at 5. Those
conclusory statements are incorrect, as discussed at length in my written testimony at pages 19-
23, especially the section critiquing past testimony by the Specialty Equipment Market
Association.

Accordingly, the hearing record continues to show that the RPM Act in its current form
represents an unjustified weakening of the Clean Air Act’s prohibition on illegal tampering and
defeat devices. It irresponsibly limits EPA’s enforcement authorities. The legislation would
worsen decades of Clean Air Act and regulatory safeguards; undermine or prevent successful bi-
partisan prosecution of enforcement cases against tampering and defeat device manufacture, sale
and installation; ignore the lessons from bi-partisan EPA legal settlements; multiply
noncompliance on America’s public roads; and worsen air quality and public health. For all these
reasons, 1 respectfully urge the Committee not to enact S. 2736, the RPM Act of 2021.

Similarly, the hearing record shows only that S. 1475, the Livestock Regulatory
Protection Act of 2021, does not deserve to be codified into law. No testimony really addressed
the Clean Air Act’s operating permit program (42 U.S.C. § 7661 et seq.) or any specific ways in
which its application to listed emissions from the livestock production industry would harm that
industry. No testimony addressed, much less refuted, my testimony concerning the lost benefits
to Americans from adopting a permanent prohibition under the Clean Air act.

Finally, some of the hearing testimony appeared to suffer from a misunderstanding and
misapprehension that the operating permit program imposes emissions regulations on livestock
production. It does not, as discussed in my written testimony. See NRDC Testimony, at 26 (“the
operating permit program collects but does not alter any existing requirements under federal or
state laws, nor does it impose new substantive emissions control requirements.”). Accordingly, I
continue to respectfully urge the Committee not to enact S. 1475, the Livestock Regulatory
Protection Act of 2021.

Question from Senator Cardin:

1. The positive results of the Chesapeake Bay Program are evidence that we can
have both a clean Chesapeake and sustainable, profitable farming in Maryland.
While we applaud the work of our farmers — not only feeding the world but also
changing the Chesapeake Bay for the better —there’s still progress that can be
made. Air pollution is a significant challenge for water quality due to deposition.
Pollutants can reach waterbodies by falling directly into the water—or through
indirect deposition, in which pollutants fall onto {and and wash into a waterbody
as runoff.

a. What are ways in which the EPA and states are supporting producers with
compliance with the Clean Air Act?
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Senator CARPER.

[Presiding.] Mr. Walke, thank you for your testimony. Thanks, it
is good to see you again. Thanks for coming back before our com-
mittee.

We are going to turn now to Mr. Brown, Mr. Antron Brown, a
professional drag racer, for his testimony. You are living the life a
lot of young boys would like to lead, I suspect.

This is certainly the first time I have introduced a professional
racer before our committee, although I have been privileged to
know a bunch of them. We have a big racetrack in the NASCAR
track in Dover for the Monster Mile. I was once, Senator Capito,
when my Town and Country minivan, 2001 Town and Country
minivan, went over 500,000 miles, they opened up the track on a
Monday morning, and we had a great media event with me driving
around the Monster Mile in my minivan at a half a million miles.

[Laughter.]

Senator CARPER. I got to hold the starter flag out the window
and drive as fast as I could go. I almost ripped my arm off. I did
not let go. Today’s hearing brings back some happy memories of
that day.

Mr. Brown, we are delighted that you are here, and it was very
nice meeting you. Welcome. Please proceed.

STATEMENT OF ANTRON BROWN, COMPANY OWNER, PROFES-
SIONAL DRIVER, AB MOTORSPORTS INCORPORATED, NA-
TIONAL HOT ROD ASSOCIATION

Mr. BROWN. Pleasure, pleasure. Thank you, everybody for letting
me share this moment with you, and thank all the Senators.

Of course, my name is Antron Brown, and with me today I have
my son Anson, my son Adler, and my wife, Billie Jo. My children,
including my daughter Arianna, all them have been racing literally
for over 8 years. Adler is our youngest, but he is only 14 years old.
I can’t stress enough that racing is not our hobby; racing is who
we are.

Racing has lifted our family from humble beginnings. Racing has
provided us the opportunity to live the true American dream, an
American dream that was passed down from my grandfather to my
dad, and from my dad to myself.

Racing is our business, and racing is so much more than that.
Racing is the educator, teaching me, my children and team about
STEM and how to use it in the real world.

Racing instills persistence, which beats resistance each and every
day. Racing has brought our family closer together. Racing has
made us better people, better teammates, and better Americans.
This is our story, and it is the story of millions of Americans.

I actually began riding motorcycles at the age of 4, racing motor-
cycles and motocross.

Senator CARPER. Was that legal?

Mr. BROWN. Yes, yes. Soon as they took the training wheels off,
it was sitting there, and my grandpop said, “Get it, boy.”

My senior year in high school is when my dad helped me take
our street-legal motorcycle and make it into a race bike that we
raced at numerous racetracks from Delaware to Pennsylvania to
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New Jersey, literally like our four-State area that we went racing
as a family.

I stand before you today as a three-time NHRA Top Fuel World
Champion with 70 national event titles. I am both a team owner
and a driver of a new race team, AB Motorsports, that just started
this year, currently.

To be clear, I am a small business owner, but my team is respon-
sible for tuning my 11,000-horsepower racecar that goes over 330
miles an hour in less than 3.6 seconds. This powered AB Motor-
sports to win the biggest race of the year just last weekend at the
Indianapolis U.S. Nationals at Indy, which is the mecca and race
capital of the world.

I am also told that I am a teacher and a role model, but I am
proud to be part of the NHRA’s Youth and Education Services pro-
gram, that used to be sponsored by the U.S. Army, which provides
me the opportunity to speak to thousands of students across the
Country and have the chance to tell the story and educate our
youth on the importance of setting goals, working hard to achieve
them, and the connection between racing and STEM learning.

I am fortunate to work with companies like Toyota of North
America, Matco Tools, Lucas Oil, Hangsterfer’s, and many other re-
search and development companies to develop new technologies
that ends up in motor vehicles that you and I drive every day, in-
cluding EVs.

Today, I am all of these things, but my story begins with the
modification of a motorcycle into a dedicated race bike. Without the
ability to convert a street-legal vehicle into a race vehicle, my
dream of becoming a professional racecar driver would have never
happened.

That is why I am speaking in strong support of the RPM Act
today. Racing is not just a business; it is a way of life, and I urge
you to support the hundreds and thousands of racers who compete
using a motor vehicle that was modified and transported on a trail-
er to over 1,500 racetracks across the Country.

Most racers’ entry into competition on tracks is done using cars,
motorcycles, and trucks. It is simply more affordable to modify a
motor vehicle than it is to buy a purpose-built race vehicle. I know.
I spend lots of money. We must offer a cost-effective way to ensure
the sport’s inclusiveness and allow people from all different back-
grounds to compete on the track.

For business owners like myself and racers across the Country,
the investment of time, money, and resources requires a certainty
in law. The RPM Act makes it legal for racers to convert motor ve-
hicles into dedicated race vehicles. The RPM Act is about ensuring
that racers can purchase parts they need to compete on the track.

The bill does not protect companies that produce and sell prod-
ucts that defeat emissions controls that are used on the street. We
know that is really and totally illegal.

The RPM Act does nothing to limit the EPA’s ability to enforce
against bad actors. The EPA has signaled that it does not plan to
bring enforcement actions against the race industry and racers who
compete in emissions-modified vehicles. However, the agency main-
tains that is has the authority to do so and has pursued enforce-
ment cases stating racers cannot make such modifications.
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Again, racers and business owners make substantial investments
modifying their vehicles to improve safety, performance, and effi-
ciency. Furthermore, the racing industry injects an estimated $100
billion into the economy, benefiting people and communities. Why
not provide absolute certainty that they are protected by Federal
law?

I appreciate the committee for taking up the RPM Act because
I understand what is at stake. The RPM Act is one of the most bi-
partisan bills in Congress, with more than 31 Senate cosponsors,
including 20 Republicans and 11 Democrats.

This is about protecting the future of racing, which provides jobs
and family entertainment in communities across the Country. This
is a passion for me and millions of Americans who love racing.

It is a pleasure to have the opportunity to testify before the com-
mittee today on something that is so extremely important to me.
Thank you all so much for taking this time.

[The prepared statement of Mr. Brown follows:]
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When you hear the word motorsports, what do you think of? For most people speed,
excitement, and entertainment come to mind. For me, racing is all about family. It is sharing my
passion for competing on the track with my father, uncle, children, and the folks on my race
team. Motorsports is also my career, which is why | am so passionate about preserving its
future.

Racing has been a part of my life for as long as | can remember. | grew up going to drag strips
with my father, Albert, and my uncle, Andre, who were — and continue to be — avid National
Hot Rod Association (NHRA) Sportsman racers. My late grandfather, Albert, was also a drag
racer. He started racing in the 1960s and passed his passion for racing on to my father and
uncle.

Shortly after | learned how to ride a bicycle at age four, | began riding motorcycles.

By the time | was 12, | started competing in motocross in 80 cc dirt bikes. In addition to racing, |
enjoyed wrenching on my family’s vehicles, including a 1972 Chevy Vega, a 1968 Barracuda, and
a 1962 Corvette.

By my senior year of high school, | started competing at Atco and Englishtown dragstrips in New
Jersey in addition to competing at drag strips in Cecil County in Delaware, Buds Creek in
Maryland, and Maple Grove Raceway in Pennsylvania. At the time, | was racing a Suzuki GSXR
1100, which is a production motorcycle. My father and | along with his friend Bob Carpenter
modified the cam and pipe on the bike to help me compete on the track. At the time, | was
routinely making 9.2 second passes, nearly 160 miles an hour, in a quarter mile.

After graduating from high school, | went on to Mercer County Community College in New
Jersey, where | was also a sprinter and long jumper. | graduated with an associate degree in
1997 and planned to accept a full scholarship to Long Island University. My goal was to one day
be an Olympian; however, racing created a different path for me. Former NFL star and current
NFL Vice President of Football Operations Troy Vincent, who is married to my cousin Tommi,
started Team 23 Racing, and he provided me the opportunity to race in NHRA’s Pro Stock
Motorcycle series as his first driver. It was an opportunity | couldn’t pass up and one that
forever changed my life.

| competed for 10 seasons in the Pro Stock Motorcycle series, riding on a Suzuki PSM, which is
designed specifically for drag racing. | had a great run in Pro Stock, winning 16 times, and |
finished second in the points standings in 2001 and 2006. | made the move from racing
motorcycles to competing in Top Fuel drag racing in 2008, joining David Powers Motorsports as
the driver of the Matco Tools dragster. The transition to Top Fuel wasn’t easy, but | worked
hard and was fortunate to have early success. | won in just my fourth Top Fuel start, edging out
three-time series champion Larry Dixon in the final round at Houston Raceway Park, which
made me the first driver in NHRA history to win races in both Top Fuel and Pro Stock
Motorcycle categories.
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2009 was a pivotal year for me. | started driving for Don Schumacher Racing late in the season,
and began working with chief Mark Oswald, the 1984 NHRA Funny Car champion, who is still
helping to lead my team 13 years later. Over the course of that season, we won seven No. 1
qualifying positions and six event titles.

I’'ve had an incredibly rewarding career that’s included NHRA Top Fuel world championships in
2012, 2015, and 2016, and 69 NHRA event titles, including 53 in Top Fuel and 16 in Pro Stock
Motorcycle. I’'m now in my 25t year as an NHRA racer and, earlier this year, | started a new
chapter in my life as a driver and a race team owner. It’s a move | planned to make back in 2020
from driver for Don Schumacher Racing, to the role of driver-owner for our new team, AB
Motorsports, however COVID-19 delayed the launch of our team. I'm fortunate to be
surrounded by an incredible team, including my car chief Brad Mason and my co-crew chiefs
Brian Corradi and Mark Oswald. They are responsible for the tuning my 11,000-horsepower Top
Fuel dragster, which powered AB Motorsports to our first team win a few weeks ago in Topeka,
Kansas.

| am thankful for the opportunities racing has provided me, my family, and the folks on our
team. | love being part of NHRA, which was started by Wally Parks, editor of Hot Rod magazine,
in 1951 to get hot rodders off the streets and competing at the drag strip. Over 25,000 racers
joined NHRA in its first year for “safety, sportsmanship, and fellowship.” NHRA initiated the
1954 "Drag Safari", a nationwide tour to encourage organized drag racing with an emphasis on
safety. The tour met with law enforcement and local government officials at each stop to
explain their program, involve local car clubs, set up sites, and run drag races. Drag Safari would
lead to the 1955 US Nationals for drag racing. By 1957, NHRA more than doubled in size to
57,000 racers.

I’'m proud to have carried on a Brown family tradition of racing in NHRA for many reasons, but
the organization’s mission and commitment to giving back to the communities where it holds
races is especially commendable. | enjoy being a part of the NHRA’s Youth and Education
Services program, which provides me the opportunity to speak to hundreds of students during
race weeks. | have the chance to tell my story and educate our youth on the importance of
setting goals and working to achieve them. | also enjoy speaking to high school and college
students through Matco Tools, which has sponsored my team since 2009. Racing has taught me
so much, including everything from physics to perseverance. I’'m fortunate that | get to share
those lessons with young men and women.

| enjoy working with companies like Toyota of North America, Matco Tools, Lucas Qil, and many
others to research and develop new technology, new innovations and new products that end
up in vehicles — including Electric Vehicles — that you and | drive every day. Racing is test
laboratory that is responsible for many of the performance, safety, and efficiency gains that
have been made in the automotive industry over the last century.

I’'m fortunate that | grew up in a family of racers and feel blessed to be able to share my
passion for drag racing with my children. In 2013, my oldest son, Anson, and my daughter,
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Arianna, started to compete in the NHRA’s Jr. Drag Racing Series where children as young as
five years old drive one-half scale dragsters. Anson was only eight when he started, but he
proved to be a fast learner, winning six race titles as a rookie. Arianna, who was 12 at the time,
became the first woman in the Brown family to compete in drag racing. My youngest son Adler
is also an avid competitor. He started racing at age 12.

Converting Motor Vehicles for the Track

Most racers don’t start out competing in production vehicles, the reality is that for a large
percentage of us, our first foray into competing on the track is done using cars, motorcycles,
and even trucks that were designed for the street. The reason why boils down to economics.
Racing can be an expensive hobby, and it’s typically cheaper to take a motor vehicle and make
some modifications to it for the track than to purchase a purpose-built racecar. As someone
who didn’t grow up rich, I’'m passionate in my belief that we must offer a cost-effective way to
ensure the sport is inclusive, allowing people of all different socioeconomic backgrounds to be
able to compete on the track. That’s why I’'m speaking today in strong support of S. 2736, the
Recognizing the Protection of Motorsports Act, or RPM Act as it’s commonly known. Without
the ability to convert a street legal motorcycle into a dedicated track bike, | don’t know what I'd
be doing today.

Motorsports has been an incredible source of joy in my life. It's something that I’'m so proud to
share with members of my family. | am incredibly blessed to race at the highest levels as my
career. How many people around the world can say that they love what they do? I’m lucky to
be in the small group, but that’s not why I’'m here today. If racers aren’t allowed to convert
street vehicles into dedicated race cars, it’s not going to impact me or most other professional
racers competing at the highest levels. | compete in a purpose-built top fuel dragster, which the
EPA maintains is outside of the purview of the Clean Air Act, since it was never a street legal
vehicle. | came to Washington to speak in support of the RPM Act, because this bill helps to
protect grassroots racers, especially young men and women who have dreams of one day
competing on the track as a professional. | want to make sure that government policy doesn’t
provide a roadblock to their ability to start competing on the track. Make no mistake. If you
can’t modify a motor vehicle into a dedicated track vehicle, this will stop people from getting
into racing and deny people the opportunity to pursue their passion. This bill is also important
because there are many other career opportunities that will open for young racers as a result of
the technical skills they develop while working on and modifying competition vehicles.

The RPM Act

The RPM Act, S.2736, is not new legislation. The bill was first introduced in 2016 to clarify in
federal law that it is legal to modify the emission system of a motor vehicle in order to convert
it into a dedicated race car. The bill, if enacted into law, would remove any uncertainty that it is
legal for racers to convert a street vehicle into dedicated race vehicle, a practice embraced by
grassroots racers for decades at a majority of the 1,500 plus racetracks across America.

NASCAR was founded on this practice with racers competing in modified street vehicles. The
practice of converting a street vehicle into a race vehicle went unquestioned from the time the
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Clean Air Act became law in 1970 until 2015, when the EPA issued a draft rulemaking (not
finalized) clarifying their position that converted vehicles must remain emissions-compliant,
even if they are no longer driven on public streets or highways. The EPA currently maintains
there is nothing in law allowing the modification of a vehicle’s emission system for the purpose
of converting it for racing, which the agency uses as it’s justification to fine companies that
manufacture, sell, and install race parts that impact emissions on vehicles that were designed
for street use.

| thank Senator Burr for introducing the RPM Act and all the bipartisan cosponsors, including
those members of the EPW Committee who are cosponsoring the bill. The RPM Act is one of
the most bipartisan bills in Congress with more than 31 cosponsors, including 20 Republicans
and 11 Democratic Senators.

As a racer and someone who is passionate about motorsports not just as a business, but as a
way of life, | implore you to stand up for more than 400,000 racers across the country who
compete using a vehicle that was originally designed for the street and is now trailered to the
track and used exclusively for competition. In most cases, these vehicles are being driven a few
times a year, as an infinitesimally small percentage of those competing do so as a full-time job.

| want to be clear. The RPM Act is about legitimate racing and ensuring that racers can purchase
the parts they need to compete on the track. The bill doesn’t protect companies that produce
and sell products that defeat emissions controls that are used on the roads and highways.
That’s illegal under the Clean Air Act. The RPM act does nothing to limit the EPA’s ability to
enforce against bad actors. This is a narrowly tailored bill designed to provide long-term
certainty to racers regarding the legality of modifying a car, motorcycle, or truck that is
converted into a dedicated racing vehicle used exclusively on the track, giving them the peace
of mind that their modified race vehicle is legal.

| would also note that the text of the RPM Act has been modified since the bill was first
introduced in 2016 to ensure that race parts sold for the track don’t end up on vehicles that are
driven on our roads and highways. For example, Sec. 4(a)(3) of S. 2736 states that the
regulations EPA writes to implement the RPM Act “provide that a manufacturer, seller, or
installer of a part or component seeking to use the exemption under the amendment made by
section 3(a) may not rely solely on unsupported declarations from the purchaser or owner of a
vehicle about— (A) the legal status of the vehicle; or (B) the intended use of— (i) the part or
component; or (ii) the vehicle.” The RPM Act also has been modified from a excluding race
vehicles from the Clean Air Act to ensuring that they are exempted from the law to protect
EPA’s ability to enforce against companies that break the law. The bill also now specifies in Sec.
3 that the exemption only applies to race vehicles that “are not authorized for use on a street
or highway.”

While the EPA has signaled that it does not plan to bring enforcement actions against individual
racers who compete in emissions-modified vehicles, the agency maintains that it has the
authority to do so. Racers make substantial investments in their vehicles, outfitting them with
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products that improve their safety and performance. Racers and race teams spend $7.8 Billion
to purchase racing parts each year. Why not provide them absolute certainty that they are
protected by federal law as long as they use their modified race vehicle exclusively on the
track?

The RPM Act also provides assurances to companies that produce and sell the parts that racers
need to build competition vehicles that can compete and win on race day. Most of these
companies are small businesses that are simply looking for the federal government to provide
them a legal pathway to conduct their business without fear of being fined. Motorsports parts
businesses employ tens of thousands of American workers, creating innovative products to
make race cars and motorcycles perform better. These products cover a broad spectrum, from
improving fuel-efficiency, suspension, and aerodynamics to increasing power output and
incorporating advanced composite materials. Once fully-outfitted, race vehicles bear little
resemblance to the days when they were street-legal. From roll-cages, netting, a safety
harness, and an interior that is void of most standard features, dedicated race vehicles that are
converted from automobiles are easily distinguishable. Motorsports parts businesses need to
be able to sell products to racers under a legal framework that is easy to understand and
doesn’t unduly burden companies making sales. This is important to the men and women who
work both in racing and for motorsports parts businesses. According to 2012 study from Purdue
University, , motorsports businesses employ over 23,000 men and women in my home state of
Indiana and over 421,000 people across the U.S. For Hoosier workers, racing is not only
exciting, but it also pays over 50% more than the average wage in other industries?.

Passing the RPM Act into law is also important given that racing is a major source of
entertainment in communities throughout the United States. Motorsports is especially critical
in smaller and rural communities that are more likely to be home to racetracks and often have
fewer entertainment options compared to metropolitan areas. The small business owners that
own and operate these racetracks do so because they are passionate about racing. For most
track owners, it is not a highly profitable venture. However, the men and women that operate
tracks and drag strips know how important their facilities are to the people who live in their
communities.

Local track owners struggle day in and day out to keep their facilities economically viable. From
noise ordinances to urban sprawl, their business model faces daunting challenges, not the least
of which is ensuring that they have a robust enough field to provide quality entertainment to
the patrons in the stands. Tracks depend on having a strong field of racers to entertain their
fans. Track owners need racers who will invest in their vehicles and show up to compete. Racers
understand the importance of the RPM Act and crave the certainty in federal law provided by
the bill. These men and women invest in their race vehicles, and they deserve to have a strong
level of certainty that they will be enforced against for modifying their vehicles. Please help
them.

* https://www.purdue.edu/newsroom/releases/2012/Q4/purdue-led-study-highlights-motorsport-industrys-
significant-impact-across-indiana,-worldwide.html
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| appreciate the Senate Environment and Public Works Committee taking up the RPM Act,
because | understand what is at stake. This is about protecting the future of racing, which
provides jobs and family-friendly entertainment in communities across our country. This is a
passion for me and millions of Americans who love racing. It’s a pleasure to have the
opportunity to testify before the committee on something that is so important.
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Senate Committee on Environment and Public Works
Hearing Entitled,

“A Legislative Hearing to Examine S.2736, the Recognizing the Protection of Motorsports Act
0f 2021; S. 1475, the Livestock Regulatory Protection Act of 2021; S. 2661, Smoke-Ready
Communities Act of 2021; and S. 2421, the Smoke Planning and Research Act of 2021”
September 7, 2022
Questions for the Record for Antron Brown

Ranking Member Capito:

1. Can you provide examples of the types of information that demonstrate that a
product is to be used in a competition-only vehicle?

When purchasing a race part, there are many ways for racers to show that they are purchasing
the product for the sole use of on a dedicated racecar. For example, racers could provide a
copy of their race license from a given sanctioning body. Alternatively, they could provide a
list of events and tracks where they compete. For online sales, racers could provide
photographic evidence of their race vehicle on which the part will go. For in person sales
through a speed shop, racers could bring their race vehicle in on a trailer to show that it has
been modified for exclusive use on the track.

2. Are there relevant statistics on the aftermarket auto part industry that Congress
should consider in weighing economic impacts?

Motorsports is an economic driver and a key source of entertainment in communities across
the United States. Below are statistics that highlight the scope of racing in our country and
provide additional perspective on its economic impact:

e There are over 1,500 racetracks in the U.S, including tracks in all 50 states.

e More than 400,000 racers compete at tracks around the U.S.

e Racers and race teams spend $7.8 Billion annually to purchase racing parts in the U.S.

e Motorsports businesses employ over 23,000 men and women in my home state of Indiana
and over 421,000 people across the U.S. according to 2012 study from Purdue
University.!

3. Is it essential for drivers, manufacturers, and retailers to have clear safe harbor to
install, use, and sell parts used in competition vehicles?

Yes, it is. Racing has an incredibly rich history, and I want to see that continue in the future.
In order for that to happen, racers need to know that the EPA won’t be able to fine them for
simply converting a motor vehicle into a dedicated race vehicle. While I understand that the
EPA hasn’t penalized individual racers to date, the agency maintains that it has this power
and thus could do so in the future. Racers make considerable investments in their competition

* https://www.purdue.edu/newsroom/releases/2012/Q4/purdue-led-study-highlights-motorsport-industrys-
significant-impact-across-indiana,-worldwide.html
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vehicles, and they deserve to know that they are protected by law as long as they never use
the modified vehicle on the road or street.

Manufacturers of motorsports parts also make considerable investments in the products they
produce and sell. For these manufacturers to make the necessary investments in R&D to
continue to produce innovative products that help racers compete, while balancing the need
for safety and quality control, they need certainty regarding the legality of their business
activities. While the EPA maintains that it will consider whether a business is producing and
selling products exclusively for the track and that the agency doesn’t intend to enforce
against true race businesses, many businesses who deal with EPA enforcement staff have a
very different experience. The current process where motorsports-parts businesses have to
prove their innocence to ensure they are not fined by the EPA is a resource intensive and
stressful process for these companies, most of which are small businesses.

Senator Sullivan:

1. The EPA has a history of heavy-handed enforcement tactics in Alaska. Most
recently, the EPA has enforced the Agency’s “Clean Air Act Title II Vehicle and
Engine Civil Penalty Policy” in an extremely heavy-handed manner against multiple
“mom-and-pop” mechanic shops. EPA testified that “a legislative exemption to the
tampering and defeat device prohibitions could undermine EPA’s efforts to ensure
compliance with the Clean Air Act by compromising the Agency’s ongoing civil and
criminal enforcement cases and significantly hindering future enforcement in this
area.”

a. The primary goal of EPA’s policy is to ensure that civil administrative
penalties are assessed in accordance with the Clean Air Act in a “fair and
consistent manner.” What do you interpret “fair and consistent manner” to
mean?

Motorsports parts businesses and racers alike deserve clarity in federal law to ensure that
they are not penalized now or in the future for producing, selling, or installing race parts
on a dedicated racing vehicle that is used solely on the track. Passing the RPM Act is
necessary to provide racers and businesses with unambiguous guidance and certainty.
The bill establishes that it isn’t a violation to produce, sell, or install race parts on a
dedicated competition vehicle. Additionally, the bill requires the EPA to write
regulations, which will be helpful in providing businesses with clarity regarding the steps
they must take to avail themselves of the exemption.

It is my understanding that the current enforcement process is not “fair and consistent” as
intended by the EPA. Businesses must prove their innocence if the EPA contacts them
about race parts they produced and/or sold. Companies must provide considerable
amounts of records and information on their sales and then are left waiting for a response
from the EPA. In some instances, this can take a few months. If the agency decides not to
pursue enforcement due to the fact that the company has successfully proven their
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innocence, they are never informed by the EPA that their case has been closed. If the
EPA decides to pursue an enforcement action, the agency demands that the company
either pay a sizeable fine or gives them the option to pay a much smaller fine
immediately.

b. Instead of raiding small business owner shops and homes, do you believe it
would be more effective for EPA to work with these small businesses to
promote voluntary compliance?

I believe that it would be more effective for the EPA to work with small businesses than
to perform raids in most instances. In most instances, companies producing and selling
race parts are true small businesses that may not even be aware that they are violating the
law. I understand that this is not a legitimate defense in a court of law, but it is a reality.
A public education campaign to motorsports parts businesses and at racetracks would be
valuable to educate the regulated community.

Iunderstand that there are companies that willfully violate the Clean Air Act (CAA).
EPA raids should be reserved for these types of offenders if there is no other reasonable
option.

c. What controls do you believe should be in place for oversight of EPA
criminal enforcement?

I understand that the EPA has increasingly pursued criminal enforcement against
companies that are violation the CAA. However, criminal enforcement cases make up a
small percentage of enforcement cases. Given the serious nature of criminal penalties,
there should be real checks and balances on the EPA’s use of this power. However, I am
not well versed in the matter. I would encourage the committee to speak with the EPA to
learn more about the agency’s process for pursuing criminal enforcement for CAA
violations.

d. Do you think large enforcement actions against small “mom-and-pop” shops
are a good use of EPA’s enforcement resources?

As a first-year owner of my race team, AB Motorsports, [ understand the unique
challenges associated with running a small business. I am all too familiar with the many
demands for your time that are unrelated to activities that help your business turn a profit.
That said, I understand the importance of the CAA and would encourage the EPA to take
into consideration the size of a business when the agency has probable cause to believe
that a small business may be in violation of the statute.

e. Should there be limits on how much EPA can fine a business, particularly if
they are a small business?

Motorsports parts businesses violating the Clean Air Act are subject to civil penalties of
up to $45,268 per noncompliant vehicle or engine, $4,527 per tampering event or sale of
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defeat device, and $45,268 per day for reporting and recordkeeping violations. While I
understand that the EPA considers the size of a business when issuing civil penalties, I
support creating a cap on civil penalties for small businesses based on revenue and
employment.

Page 4 of 4
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Senator CARPER. Mr. Brown, thank you very much for joining us
and for your testimony.

Mr. BROWN. Thank you, sir.

Senator CARPER. It was very nice to meet you and your family.

Next, we are going to hear from Mr. VanderWal. Mr. VanderWal
is Vice President of the American Farm Bureau Federation and
President of the South Dakota Farm Bureau. Everybody on this
panel has a strong agricultural component in our States and in our
economy. Delaware is certainly among those.

With that in mind, we especially welcome you today. Thanks.
Please proceed.

STATEMENT OF SCOTT VANDERWAL, VICE PRESIDENT,
AMERICAN FARM BUREAU FEDERATION

Mr. VANDERWAL. Thank you, Chairman Carper and Ranking
Member Capito and members of the committee. We appreciate hav-
ing this legislative hearing this morning on the Livestock Regu-
latory Protection Act.

In addition to the two jobs that the Chairman mentioned, I am
also a working family farmer from eastern South Dakota, where I
raise corn, soybeans, and have a custom beef cattle feedlot.

Keeping our farmers and ranchers in production is vital to our
food security and to our national security. Farmers and ranchers
work hard to keep food on our plates while continuing to make
great strides in sustainability, which brings me to the topic of to-
day’s hearing.

American agriculture accounts for approximately 10 percent of
U.S. greenhouse gas emissions. That is far less than transpor-
tation, electricity generation, and other industry sectors. Farmers
continue to produce more food, fiber, and energy more efficiently
than ever before. Over two generations, we have nearly tripled our
productivity without using more resources. In fact, we would have
needed nearly 100 million more acres 30 years ago to match today’s
pr(l)duction levels. That is just amazing, and it is because of tech-
nology.

More productive livestock operations allow ranchers, pork pro-
ducers, poultry growers, egg producers, and dairy farmers to main-
tain their total contribution to greenhouse gas emissions at less
than 4 percent. As I said, innovation plays an important role, from
methane digesters to advances in nutritional balance, that lead to
lower per-unit greenhouse gas emissions.

I will give you just a few statistics here. In fact, we have seen
a 26 percent reduction in per-unit emissions of greenhouse gases
for a dairy industry while milk production is up 48 percent. We
have a 20 percent reduction by our swine producers with an 80 in-
crease in pork production, and close to a 10 percent drop by our
cattlemen and cattlewomen with an 18 percent increase in our pro-
duction of beef.

To continue to make improvements in carbon sequestration and
emissions reductions, we need to increase investment in agricul-
tural research and spur innovation. We do not need to burden our
hardworking farmers and ranchers with onerous regulations and
costly permit fees. That is why the option of S. 1475, the bipartisan
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Livestock Regulatory Protection Act, introduced by Senators Thune
and Sinema, is so important.

This legislation makes clear that investment and innovation are
the way forward, not command and control regulation. Our ad-
vancements in sustainability are due to adoption of technologies
and farmers’ terrific participation in voluntary, incentive-based
conservation programs. U.S. farmers have enrolled more than 140
million acres in Federal conservation programs. That is equal to
the total land area of California and New York combined.

I can tell you personally, our farms and our land are our herit-
age. Every farmer I know wants to leave the land, air, and water,
as well as our farm and ranch businesses, in better condition than
we found them. To achieve that goal, Congress must protect agri-
culture from undue burdens and respect farmers’ and ranchers’
ability to innovate and solve problems.

We must ensure that shortsighted, knee-jerk reaction public poli-
cies do not threaten the viability and sustainability of our farms or
the long-term resiliency of our rural communities. Americans have
a new appreciation for the importance of agriculture after seeing
empty grocery store shelves the last couple of years, some for the
first time in their lives.

When the pandemic hit, we were proud to assure America that
the commitment of farmers and ranchers is unwavering. We are
still farming. Please make sure that the public policy doesn’t stand
in the way of our ability to continue to fulfill what we see as a sa-
cred commitment.

Thank you, Mr. Chairman, for holding today’s hearing. I would
be pleased to answer any questions the committee might have.

[The prepared statement of Mr. VanderWal follows:]
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continue to produce more with greater efficiency. In fact, U.S. agriculture would have needed

nearly 100 million more acres 30 years ago to match today’s production levels.

Carbon sequestration, achieved through the management of forestry, grasslands,
wetlands, cropland and settlements, contributed to GHG removals equivalent to 12% of total
U.S. emissions. With increased investment in agricultural research, we can develop new frontier
technologies to reduce emissions and capture even more carbon. With cuiting-edge science, we

may be able to achieve net zero emissions in some sectors of agriculture.

U.S. farmers and ranchers have long been at the forefront of climate-smart farming,
utilizing scientific solutions, technology, and innovations to raise crops and care for livestock.
These efforts are designed to protect soil and water, efficiently manage manure, produce clean
and renewable energy, capture carbon, and improve sustainability. Over two generations, we’ve
nearly tripled our productivity, without using more resources. To say we’re doing more with less

is an understatement.

Many of agriculture’s carbon sequestration efforts are not directly assigned to the
agriculture sector. It is certain that if the carbon sequestration efforts of U.S. farmers and
ranchers were assigned to agriculture, our contributions to GHG emissions would be lower. It is
worth noting that U.S. farmers have enrolled more than 140 million acres in federal conservation
programs--that’s equal to the total land area of California and New York combined. Millions

more acres are dedicated to nonfederal conservation programs.

More productive livestock operations allow ranchers, pork producers, poultry growers,
egg producers, and dairy farmers to maintain their total contribution to GHG emissions at less
than 4%. Innovation plays an important role, from methane digesters to advances in nutritional
balance that lead to lower per-unit GHG emissions. In fact, we have seen a 26% reduction in per
unit emissions of GHGs for our dairy industry while milk production is up 48%, a 20% reduction
in swine with an 80% increase in pork production and close to a 10% drop for our cattle

producers with an 18% increase in our production of beef.

U.S. farmers and ranchers contribute significantly fewer GHG emissions than their
counterparts around the world. EPA data shows agriculture’s global contribution to GHG

emissions was 24% in 2010, more than double U.S. farmers’ and ranchers’ contributions to total



118

U.S. emissions in 2020. This significant difference is largely driven by U.S. farmers’
enthusiastic adoption of technology. American farmers and ranchers are pioneers of
sustainability, and any policy debate should recognize their contributions, efficiency gains, and

the considerable impact of their carbon sequestration efforts.

Farm Bureau will continue to work to ensure that farm families maintain their ability to
respond and adapt to climatic events and that public policies do not threaten the long-term
resiliency of our rural communities. Congress must protect American agricuiture and production
practices from undue burden, and respect farmers’ and ranchers’ ability to innovate and solve
problems. And that is why S. 1475, the Livestock Regulatory Protection Act, is so important and

should be enacted into law.

American farm families want to leave the land better than when it was first entrusted to
our care. That is the story of my family’s farm in South Dakota and the story of millions of farms
across this country. We want to protect the planet, feed and clothe people, and promote vibrant
communities. Working with our partners, land-grant universities, policymakers, and the farmers
and ranchers we represent, Farm Bureau intends to continue finding solutions for the challenges

of the future.

Mr. Chairman, I commend you for convening this hearing. I will be pleased to respond

to questions.
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Senator CARPER. Thanks, Mr. VanderWal. Senator Merkley has
asked for a chance to go ahead, out of order. We are happy to do
that. Please proceed. After he asks questions, I think Senator Cap-
ito says Senator Ernst has made a similar request. I think you will
follow Senator Merkley, and then after that, Senator Capito and
myself, and we will take it from there. Senator Merkley?

Senator MERKLEY. Thank you, Mr. Chairman.

Dr. Moseley, Senate Bill 2421 calls for the creation of wildfire
smoke centers of excellence to leverage the capacity and expertise
at universities to help address the challenge of wildfire smoke and
its impacts. The work that is being done at the University of Or-
egon under the community-initiated project right now is essentially
the pilot project for this. What are the benefits of the centers of ex-
cellence model?

Ms. MOSELEY. Thank you for that question. The Federal Govern-
ment supports research in a number of different ways. As the
Ranking Member pointed out, the STAR program is one key way
that we support research in this space.

Centers of excellence, however, are really useful in very specific
circumstances. One is when you need to build new research capac-
ity, and you need to build that research capacity that would be sus-
tained over time. Because centers of excellence or research centers
tend to be funded with more funds and over longer durations, you
have the time to build the interdisciplinary partnerships you need
to tackle complex problems, either among the academy or between
the academy and practitioners.

Our center for wildfire research smoke and practice is focused on
the latter, which is to build new relationships between academic re-
searchers and communities that are seeking to tackle smoke at
home, and we really want to be doing research that is driven by
the needs of those communities and making sure that the research
we do reaches those communities. That is why something like a
focus center of excellence can be so important to tackling these
kinds of complex problems. We have seen them be very effective in
climate change, transportation, and many other areas where we
have wicked problems to solve. Thank you.

Senator MERKLEY. Thank you, Doctor.

We have seen States taking some limited efforts to help address
the challenge. For example, in Oregon, their environmental agency
has provided a grant for the city of Ashland to set up an air puri-
fier distribution program. In California, the State has launched a
p%}_ot program providing grants for smoke shelters, kind of a similar
effort.

Still, most places are no better prepared for unhealthy air this
year than they were in 2020 or 2015, even as smoke becomes more
and more of a problem.

Doctor, what would be the benefit of providing dedicated re-
sources to States to address the impacts of wildfire smoke?

Ms. MOSELEY. Thank you for that. I think one of the things that
we are grappling with in the area of wildfire smoke is that, for
many, this 1s actually more like a natural hazard than it is tradi-
tional pollution, like smokestack pollution. So we need to have new
tools to be able to tackle this problem, which is becoming very ubiq-
uitous.
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We think of it, and communities that are frequently near fires
see the problem of smoke very often, but for many places, smoke
is maybe more rare. But we need to tackle it across the Country.
As you said in your opening remarks, Washington D.C. is down-
wind from many, many fires, and so the enormity of the range of
communities that need to be prepared to provide clean air shelters,
similar to the cooling shelters or heating shelters that we provide
for other kinds of weather events, is really critical.

We need to have some focus in this space, because it is really dif-
ferent than some of the other kinds of pollution that we face that
we have been tackling through more traditional means.

Senator MERKLEY. Thank you very much, Doctor.

I yield back the rest of my time. Thank you.

Senator CARPER. All right, thanks. Senator Ernst, you are recog-
nized.

Senator ERNST. Yes, thank you, Chairman Carper, and Ranking
Member Capito.

Senator CARPER. Do you have a bigger sign than that?

Senator ERNST. Do we need bigger?

Senator CARPER. That is pretty big.

[Laughter.]

Senator ERNST. Thank you so much for holding this hearing
today, and for those that are here as witnesses. These are issues
that are really important to our State of Iowa.

Mr. VanderWal, I would like to start with you, please. Just like
you, I grew up on my family farm in southwestern Iowa, and I
know how much pride that our family took in raising livestock and
in crops. Our hardworking farmers and ranchers really shouldn’t
have to worry about overly onerous regulations coming from the
Federal Government and, of course, the increased production costs
that go along with that.

Could you please speak to the impacts that previously proposed
}ivesgock emissions regulations would have had on your family’s
arm?

Mr. VANDERWAL. Thank you, Senator, for that question. I think
that is one of the most important points that we need to make.
Every time Congress puts a regulation, or an agency puts a regula-
tion on agriculture, it makes it more difficult for small family
farms and ranches to survive.

In our operation, we only feed about 1,000 thousand head of cat-
tle, farm 2,000 acres. That is not big anymore. When regulations
come out that take more employees, more time away from man-
aging the operation, that detracts from the success of the operation.
Certainly, those previous regulations would have been very difficult
to manage. Like I said, a lot of smaller operations would probably
just hang it up and quit.

Senator ERNST. Yes. Then, of course, we talk a lot about the cow
tax, but how would those burdensome regulations, like the cow tax,
increase costs on both livestock producers and our consumers?
More of the same, right?

Mr. VANDERWAL. Exactly, yes.

Senator ERNST. I think this is something that is very important,
obviously, to folks in Iowa and South Dakota, all across the Mid-
west where we do have large livestock operations on sweeping
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through the South, but it is difficult for our small family farmers
to really take on the burden of Federal Government regulations,
again, that are overly onerous. It does cause increased costs to our
consumers.

Of course, I am advocating not to pass a cow tax, of course, but
I thank you for being here today.

I do want to move on to the RPM Act, as well. Mr. Brown, thank
you very much for being here, and your family. Chairman Carper
had made a comment about young boys that want to go into racing.
I said, “and girls.”

Mr. BROWN. Yes.

Senator ERNST. Yes. So, I grew up on a motorcycle. Of course, we
had dirt bikes out on the farm. My brother was an avid motocross
racer when he was a young man. My sister, shoutout to Adams
County Speedway, the county over from us, we used to go there on
Saturday nights. My folks would take us over dirt track racing, and
that is the greatest place in the world to be on Saturday nights.
My sister tried her hand at powderpuff racing, as well. We are a
family that loves motorsports.

I think, Mr. Walke, to your point, it is illegal. It is illegal to have
those types of vehicles on the streets, but certainly, we want to
make sure that it is OK to modify certain vehicles for the love of
racing.

Iowa has about 34 dirt and asphalt tracks, and we love it, so that
is about one for every three counties. We host these races all
throughout the year. We bring drivers in, race teams, and a heck
of a lot of fans.

Can you talk about what would happen if we did not have this
legislation? What would happen to the industry if we didn’t allow
for those modifications?

Mr. BROWN. The thing about it is, I could speak on my personal
experience. If that legislation goes through, because we need it to
be clear, and what I mean about that is, just like the Chairman
said too, is looking for a solution without a problem.

The hard part is, let me just quote you something from EPA’s
legal briefing from a file of court in 2020. “An EPA-certified motor
vehicle cannot become a non-road vehicle, even if it used exclu-
sively for competition.” That was filed. Then, another one in 2021
where the EPA says, “is illegal regardless of whether the vehicle
is exclusively for competition purposes.”

If that is the case, that is why this certainty is so important, es-
pecially for me, because I see my kids coming up. I was that kid,
just like you growing up as a kid, that went to a local racetrack
and saw my hero and said “this is what I want to do.” That was
a part of the American dream. When I was able to see that, it gave
me hope to be there 1 day.

I fulfilled that want because I was able to take a standard motor-
ized vehicle that I could afford, a motorcycle from a junkyard, and
rebuild it and take it to the drag strip and made my dream into
a reality through those steps. My kids are reaping that benefit
where they are going through that same thing. They get out what
they put in. You know what I mean?

When I look at that, when I see this, and I see notions like that,
it is heartbreaking, because I see the girls and the boys that are
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coming up in the junior dragster ranks across this whole Country
where I help race a league called the Midwest Junior Super Series,
where we are actually helping these kids understand what it takes
to become a professional and show them the grass root levels on
how to get there.

Senator ERNST. That is so great.

Mr. BROWN. Being able to modify that, and do those with those
motor vehicles, that is the stepping stones in the building blocks
for the next future professional racers tomorrow. Without that,
there is no stepping stone.

Senator ERNST. Thank you so much. I appreciate that. Thanks
to you and your family. Happy racing. Thank you.

Mr. BROWN. Thank you, Senator.

Senator ERNST. Thank you. Thank you, Chairman.

Senator CARPER. Senator Ernst, we learned a few things about
you here, today. Senator Capito?

Senator CAPITO.

I am going to let Senator Inhofe go before me. Thank you.

Senator CARPER. You are kind to do that. Senator Inhofe?

Senator INHOFE. Thank you, Mr. Chairman. Thank you, madam.

I appreciate the really interesting thing that we are experiencing
right now, we really do have some star power here that we are
happy to have as part of it.

Mr. Brown, as you know, the EPA is threatening to restrict
America’s ability to convert motor vehicles into racing vehicles.
Recognizing the protection of the Motorsport Act would clarify that
it is legal for car racers convert street vehicles into a dedicated race
vehicle. The bipartisan legislation provides certainty to motorsports
companies employing tens of thousands of American workers that
produce and sell special parts that racers need to build.

You are the one who is really interested and you are on the line
on this thing. You have done a very good job. My kids will be very
proud that we are spending this time together. I would like to just
have you characterize the type of people.

Oklahoma is a small State. We are a rural State. We are an ag
State. So I look at this in both these bills that we are going to be
talking about today as things that would be very helpful to get to
hear for Oklahoma. I would just like to have you share a little bit
about the mom-and-pop type of population that benefits the most
from this, Mr. Brown.

Mr. BROWN. Where the mom-and-pops benefit from this, you
said, sir?

Senator INHOFE. No, how they benefit. We are talking Oklaho-
mans now. These are not giant corporations. These are mom-and-
pop operations.

Mr. BROWN. Yes. Well, the way they benefit is, believe it or not,
in our community of motorsports, our 1,500 tracks reach across the
whole Country, even in the small neighborhoods. I grew up, of
course I grew up in New Jersey, but I go to 22 different venues
across the Country in NHRA drag racing.

We go from all the way down there in Tulsa, that racetrack in
Tulsa, Oklahoma all the way down to Dallas, Texas, Gainesville,
Florida. We go all the way up to Brainerd, Minnesota. We impact
so many of the small grassroots people that come in, and we affect
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the communities by generally just where, I am not going to lie to
you, I grew up on a 15-acre farm ground in the little town of Ches-
terfield, New Jersey. It is in the middle of nowhere. Cattle up the
road, I drove a combine; my family had an excavating business on
the farm.

What we did was do-it-yourselfers, so a lot of do-it-yourselfers
back in those areas, this is actually who it benefits, because they
work on their vehicles, and they are the ones who are able to take
it where, racing and motorsports, when you take it to the area
where you are able to take that station wagon that your mom had,
and you can actually modify it. It doesn’t take a lot of money, and
you can take it to your local drag strip.

Where is the local drag strip? In those little towns across Amer-
ica, and you can go there and spend 20 bucks, and you can actually
race that vehicle.

Senator INHOFE. Yes. We are operating on limited time here, and
I want to come back. I have been fascinated by your background
and what it has meant to you, but I have one question I wanted
to ask Mr. VanderWal.

As you mentioned in your testimony, agriculture accounts for ap-
proximately 10 percent of the total greenhouse gas emissions, and
livestock accounts for less than 4 percent of overall emissions. I
think John Thune did a good job of explaining what a cow tax
would do and who that would affect.

Mr. VanderWal, would you explain how passing the Livestock
Regulatory Protection Act would keep food costs down for Ameri-
cans buying beef and pork, eggs and egg products?

Mr. VANDERWAL. Thank you for that question, Senator. That is
very important. Like I said, food security is national security to our
Country. The more times we put more regulations on our farms
and ranches, it causes people to quit if they can’t afford to follow
those regulations or meet them, if they have to hire more people.
In turn, it reduces the supply, which increases prices to consumers.
It is certainly in our Country’s best interests to use common sense
and keep those regulations low.

I talked about the fact that agriculture is doing such a good job
already through innovation in the last decades and how we are
doing things on a voluntary basis, always looking for a way to im-
prove and doing the best we can. We believe that is the way to go
in the future.

Senator INHOFE. I really believe that we have an opportunity to
yield to the pressures that are out there on overregulation. Over-
regulation is something that people don’t understand until they are
one among those who are overregulated. Mr. Brown, are there any
other thoughts, we are running a little short of time, that you
would like to talk about further economic impact that this legisla-
tion would have on States like my State of Oklahoma?

Mr. BROWN. Absolutely, sir. One thing that I like to share too,
in just our motorsports industry, throughout the whole Country, we
have over a $100 billion impact on the communities and States
across the Country that motorsports resonates and goes to. So it is
definitely a big impact for communities, just from hotels, from ev-
erything that is around it.
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It has a huge impact, and also for the small business owners,
that actually make these parts and pieces, and also for the develop-
ment of future technology that goes into vehicles tomorrow. Like
we always say in racing, we are working on tomorrow’s technology
today, and that has a huge impact across the whole Country.

Senator INHOFE. That is a good point.

Thank you, Mr. Chairman.

Senator CARPER. You bet. I am going to ask unanimous consent
to submit for the record two letters dated September 6th, 2022 in
opposition to S. 2736, the Recognizing the Protection of Motorsports
Act of 2021, as written, without objection.

[The referenced information follows:]
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Pubtlic Citizen

Sierra Club

U.S. PIRG

Union of Concemed Scientists
Voices for Progress
Waterway Advocates, Inc.
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The bill would create a loophole that would let aftermarket parts manufacturers off the hook for
complying with the Clean Air Act’s prohibition on tampering of emissions control systems. These
manufacturers could install defeat devices on vehicles as long as they claimed they were not aware the
vehicles would be used in non-competitive settings, i.e., regular streets or highways. Of course, many of
these vehicles would then be driven on public roads, in addition to or even instead of on a closed
racetrack.

in order to truly protect health from air pollution, the nation needs to dramatically reduce the emissions
that come from the transportation sector. The RPM Act, as written, could lead to increases of emissions
by creating opportunities for vehicle tampering given the fikelihood that those vehicles would be used
on public roads, threatening the heaith of the individuals and communities living along major roads and
highways who are already overburdened by poor quality.

The health and medical community urge you to oppose the RPM Act in its current form and to instead
look for a path forward that would maintain EPA’s authority to hold violators accountable for failure to
use required emissions controls.

Sincerely,

Allergy & Asthma Network

American Lung Association

Alliance of Nurses for Healthy Environments
American Public Health Association
American Thoracic Society

Asthma and Allergy Foundation of America
Climate Psychiatry Alliance

Medical Students for a Sustainable Future
National Association of Pediatric Nurse Practitioners
National League for Nursing

Physicians for Socia!l Responsibility

Utah Physicians for a Healthy Environment
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Senator CARPER. Again, to our witnesses, thank you all for join-
ing us.

I mentioned right at the beginning of my comments, I spoke of
what we are seeing in terms of weather across the Country, record
floods, not far from where my mom and sister live in eastern Ken-
tucky. We have seen sea level rise all over the coasts of our Coun-
try. We have seen record droughts.

In terms of agriculture, we have seen a lot of places where crops
just aren’t growing. It is not just in America, but it is across the
planet. If you look at the major cause of what is creating this, it
is too much carbon dioxide in the air. If you look at where does it
come from, about 30 percent of the carbon dioxide emissions in this
Country come from our vehicles that we drive, our cars, trucks,
vans, motorcycles. I say that as a former motorcycle driver and
owner.

The second greatest source is power plants. About 25 percent of
the emissions come from power plants, and about another 20 per-
cent from manufacturing operations; think cement plants, think
steel mills, that sort of thing.

This is a serious matter. The amount of property damage is not
just in the millions, it is not just tens of millions, or hundreds of
millions. It is in the billions of dollars, hundreds of billions of dol-
lars, within this year, so this is serious. This is a serious matter.
We have to make sure that we are looking at every significant
source of carbon emissions, and that is why this is so critical.

Mr. Walke, as you know, emissions from our transportation sec-
tor are a large contributor to the climate crisis and to smog, to soot,
to air toxic pollutants that are dangerous to our health. I believe
we can all agree that drivers should face a Clean Air Act liability
for vehicles that are used solely for organized racing.

EPA has never gone after, let me say, the EPA has never gone
after racecar drivers through its Clean Air Act enforcement actions,
and does not intend to do so in the future. Having said that, EPA
is finding massive Clean Air Act violations as after-market parts
are installed on cars and trucks that are used daily on streets in
our communities. That means more asthma attacks, more lung dis-
ease, more mortalities. Somebody needs to be held accountable for
these results.

My question is this, Mr. Walke. What is your advice to us as law-
Iinak}?rs?about who should be held accountable, and how should we

o that?

Mr. WALKE. Thanks, Senator Carper. We should not be holding
racecar drivers accountable. The minimal amounts of air pollution
that occur on weekend driving racing is not the air pollution prob-
lem. It is the defeat device industry that is the problem.

I understand and appreciate Mr. Brown’s desire for certainty for
himself, for his family, and for racecars drivers, and I think that
is something that Congress can address through a narrowly tai-
lored amendment. The problem is that the bill limits the ability of
EPA to enforce against businesses who should have known their
defeat devices were not being used on racecars.

I don’t have his driving skills. I really wish I did. I have had
much less significant skills as a Clean Air Act attorney for 30
years. If I were an attorney for the defeat device industry, I would
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write language like this, because it says, no, no, we shouldn’t ask
whether people know or should have known that their devices were
not used on racecars. We should ask solely, what was your purpose
in selling this? Well, they are going to say their purpose was to sell
it to racecar drivers.

But as these enforcement cases have shown by the Trump Ad-
ministration and then Biden Administration, they aren’t able to
prove those facts in actual cases, so we have hundreds of thousands
of tons of illegal vehicles, hundreds of thousands of tons of illegal
pollution. It is my professional opinion that this bill would make
things worse.

Senator CARPER. All right, thank you.

Another question. I want to go back to Dr. Moseley. I want to
turn to wildfire events. Best climate science tells us that the condi-
tions that are driving wildfires, including extreme heat and
drought that I mentioned earlier, are getting worse, not better.
This summer, at least one-third of Americans were under a heat
advisory, one-third, and tens of millions have experienced extreme
temperatures surpassing 100 degrees Fahrenheit. That is in a
bunch of places where they don’t even have air conditioning.

At the same time, the historic extreme drought affecting the west
is worsening and spreading east. It shows, as of yesterday, I am
told, 69 active wildfires across our Country, some as big as my
State. In July, that number was at least 82 wildfires burning at
one time.

My question, Dr. Moseley, briefly tell us, do these startling fig-
ures reflect the reality you see on the ground? In other words, do
you agree that wildfires are becoming more frequent and intense
due to climate change?

Ms. MOSELEY. I think the scientific evidence is fairly clear that
we have a number of drivers, not the least of which is climate
change, that is increasing the size and severity of wildfire. As you
say, we are seeing hotter, dryer climate, particularly in the arid
West.

I think it is also important for folks to realize that we see a lot
of wildfires on CNN or on cable news, but there is, in fact, a very
broad array of what wildfire is and where it occurs.

In this Fiscal Year to date, we have had more than six million
acres burned in wildfire. Half of that occurred in the State of Alas-
ka. A million of it occurred in the southern United States. We have
wildfire, really, everywhere.

What we really need to be thinking about as wildfire continues
to grow, and I think the scientific evidence is also clear, that we
are not yet at a new normal. It feels like a new normal, but it is
going to continue to grow for some time, even with our best climate
mitigation measures. More and more folks are going to need to be
prepared for and learn to live with fire and fire smoke, and that
is why adaptations such as contemplated in the bills here are so
important.

Senator CARPER. Dr. Moseley, thank you.

Now, Senator Capito.

Senator CAPITO. Thank you, Mr. Chairman, and thank all of you
all for being here today.
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The RPM Act, as I mentioned in my opening statement, this is
the second hearing over the last several years that we have had on
something that, to me, seems like a simple, very common-sense fix.
We are saying that it is a solution in search of a problem, but we
have spent a lot of time trying to fix this problem.

There is a problem there. Mr. Brown, you testified to that, and
Mr. Walke has acknowledged that we need to have a fix here. I
guess my question to you, Mr. Brown, because you have been really
explicit about talking about your youth and the STEM education,
and you have your wonderful family there that is involved in rac-
ing. I would imagine that most of your audience are families that
come out on an evening to an affordable way to enjoy being with
their families and watching a great sport.

But if a looming EPA lawsuit is looking over you, and you saic
you just created your new team, what kind of reaction do you have
to that as a small business owner? How would you ever be able to
fight that?

Mr. BROWN. That is the hard thing. I agree with Mr. Walke on
the purpose that, speaking as a racer, when I am looking at the
things from their standpoints, we are all against people with defeat
devices. The thing about it is, you don’t have to come after the rac-
ers or the race teams, but if you go after legitimate companies that
are producing race parts, and they don’t have the power to sustain,
and you shut those small companies down, then it hurts the whole
motorsports industry as a whole because those companies were
supplying legitimate race products to the racing industry.

I do agree that they should also have a deal of sale, where they
actually have a record of sale, or they go, hey, this is what this
part is for. This is where it goes, and this is what it is used for.
If they have that categorized, that might help the solution to the
problem.

For me in general, it was mind-shocking because, hold up, and
you are seeing where sports, I live in Indianapolis, Indiana, and I
came from New Jersey. The reason why I moved there was because
this was the race capital of the world. Then when you see things
that come down from the EPA, it actually puts a stronghold on that
where you can see it dissipating, going away, from the outside in.
Being a racer, we will be the last ones affected by it when we don’t
have any parts and pieces to buy.

Senator CAPITO. Right. Thank you, very good.

Mr. BROWN. Thank you.

Senator CAPITO. Mr. VanderWal, we also heard that the cow tax
proposal, there is really no need for this legislation because it is
taken care of every year in Appropriations. I am on Appropriations.
I wouldn’t be betting on what is going to happen every year in an
appropriations process here in the U.S. Congress.

We are heading up to a continuing resolution, which is not the
way that this whole system was conceived. We should have our ap-
propriations bills in line by September 30th, have them passed,
and have our wishes moved forward.

So, a year-by-year band-aid is not, I don’t think, a solution to the
issue that you are talking about. How do you all feel about every
year, having to fight, and some years more than others? That has
got to be an issue for you.
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Mr. VANDERWAL. Well, thank you, Senator. It certainly is. That
causes uncertainty, when we have to wait every year in anticipa-
tion of something that might happen in a bill, or something that
EPA might do administratively. It would be far, far better to have
this in statute by Congress that would say the EPA does not regu-
late agriculture based on greenhouse gas emissions, recognizing all
the things we have talked about.

It would provide certainty for us going forward. People could
really concentrate on innovation and technology and be able to
work on those things, rather than worrying about what the govern-
ment might do in the next year, in the next round.

Senator CAPITO. I think you have stated the statistics that, with-
out something, as you are moving forward as an industry with the
innovation and technology that is coming forward, you are able to
bring your emissions down almost at a voluntary manner because
it is good for the environment, it is good for the farmer, it is good
for the consumer. I think putting our emphasis in those positive
areas is a much more beneficial way than in a punitive way, such
as a cow tax would put forward.

Thank you for commenting. Thank all the panelists, thank you.

Senator CARPER. Thanks, Senator Capito.

Senator Whitehouse? Good to see you. Welcome.

Senator WHITEHOUSE. Thank you, Chairman.

Let me start with offering a little bit of context. This comes from
the National Institutes of Science, I believe, and it shows the mam-
mal creatures on the Earth measured out by biomass. If you look
here, you see that all the wild mammals on the planet amount to
4 percent of the biomass of mammals, from field mice to rabbits to
deer to elk to tigers and elephants, all of them, as mammals, 4 per-
cent.

Cattle alone are 35 percent. There are nine times as many cattle,
at least by weight. There are nine times as much cattle by weight
as there is all of the wild animals, mammals, anywhere on the
planet together. What the cattle are doing out there, obviously, has
big effects on our planet.

Mr. VanderWal, you have said that livestock emissions make up
less than 4 percent of overall emissions in the U.S., and that they
are declining thanks to improvements in feed and production prac-
tices. You have said that U.S. farmers and ranchers have long been
at the forefront of climate-smart farming, utilizing scientific solu-
tions, technology, and innovations to raise crops and care for live-
stock, and that innovations include methane digesters and ad-
vances in nutritional balance that lead to lower per-unit. I assume
there, you mean per-animal, GHG emissions.

Could you just say a word about what the technologies and inno-
vations are that are proving most effective in reducing methane
emissions from livestock?

Mr. VANDERWAL. Thank you, Senator. Just to comment on part
of your question, when I talk about——

Senator WHITEHOUSE. Don’t comment too long, because I am on
a clock here, so I would really like you to answer my question.

Mr. VANDERWAL. I understand. What I mean by reduction in per
unit is per unit of production, so in a dairy cow, that would be per
gallon of milk or per pound of milk.
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Senator WHITEHOUSE. Got it.

Mr. VANDERWAL. In regard to emissions, the anaerobic digesters
that people are putting in, that energy is being used, actually, to
generate electricity for farms, those kinds of things, so we are not
pulling on the grid. There are technologies such as varieties of corn
that can be fed to livestock that are more efficient, produce less
methane and greenhouse gases.

Senator WHITEHOUSE. Do algal and seaweed supplements do the
same thing?

Mr. VANDERWAL. I can’t answer that for sure. I am not an expert
on that.

Senator WHITEHOUSE. All right. Well, I just wanted to flag for
you that the Growing Climate Solutions Act was a very bipartisan
measure. As it gets implemented by the Department of Agriculture,
my sort of nutshell version of it is that the equivalent of a farm
agent can go out to a farmer and say, here is the stuff that you
can do that will reduce either CO2 or methane emissions. I have
the science behind me, so I can put a number on that.

Then I can give you basically a good housekeeping seal of ap-
proval for those savings, and then you can take that and get credit
for reducing your emissions. Is that the kind of incentive that you
think the American farming community would welcome as we try
to solve together the problem of climate change?

Mr. VANDERWAL. Yes. Certainly, incentives are much better than
a stick. If it is economically viable, or if somebody can finance it
to show that it will be economically viable at some point, those are
the things farmers are looking for. Certainly, we want to do the
right thing for the right reasons, and we want to do these environ-
mental things because they are the right thing to do.

Senator WHITEHOUSE. Well, the Farm Bureau supported it, and
I appreciate that very much.

Also, I would just give Mr. Walke a chance to respond as he may
wish in my remaining 30 seconds.

Mr. WALKE. Thank you, Senator Whitehouse. Just two clarifica-
tions.

One, I just want to emphasize that the Clean Air Act permitting
program that is the subject of the livestock bill imposes no emis-
sions limitations, none whatsoever. So any discussion here of con-
cerns over emissions limits and emissions standards being opposed,
they just don’t arise under that program. It is a program to compile
preexisting requirements. There may not be any. It also has some
monitoring to provide for public awareness.

The second clarification I would just like to offer is that, as my
testimony details in written form, EPA has never brought an en-
forcement case against a company that sells products just for rac-
ing cars. What Mr. Brown is talking about, his suppliers are——

Senator CARPER. Would you say that again? Never?

Mr. WALKE. EPA has never brought an enforcement case against
a manufacturer that sells products exclusively for racing cars. They
are bringing cases again defeat device manufacturers that are sell-
ing their products to the general public that end up on roads ille-
gally in the hundreds of thousands.

Senator CARPER. All right, thank you.
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Mr. WALKE. Mr. Brown is buying products from the top racing
car companies and manufacturers in the world, and they have not
been the subject of enforcement any more so than racecar drivers
have. None.

Senator WHITEHOUSE. Thank you.

Senator CARPER. Thank you, Senator Whitehouse. Senator Kelly,
you are next. Welcome.

Senator KELLY. Thank you, Mr. Chairman. I have questions for
both Mr. Brown and Mr. Walke, 14 questions, so we are going to
go quickly, short answers, yes and no. Mr. Brown, I am trying to
remember. Did we meet at the track in Chandler, Arizona, or was
it in Texas? Where was it?

Mr. BROWN. I believe we met in Texas, in Houston, and I went
to the NASA center.

Senator KELLY. Oh, I may have taken you in the simulator with
Bob Tasset, maybe.

Mr. BROWN. Yes, and I landed the space shuttle. I did it.

Senator KELLY. You did? You landed the—let me clarify. You
landed the space shuttle simulator?

Mr. BROWN. Yes, not the real space shuttle, the space shuttle
simulator.

Senator KELLY. I want to congratulate you. I saw what your best
time and your best speed was at the track in Chandler, Arizona.
Congratulations on that.

Mr. BROWN. Yes, sir. Thank you.

Senator KELLY. I have six questions for you, eight for Mr. Walke
in less than 4 minutes. In your testimony, you discussed how, in
your early days of racing, you converted a street-legal motorcycle
into a racing vehicle. You said it was used, from a junkyard. How
much cheaper was buying that vehicle as compared to purchasing
a bike built for racing?

Mr. BROWN. For racing, I would say I probably built that bike
for five grand, and a race vehicle of that nature probably would
have been over $50,000.

Senator KELLY. Since this bike was used for racing, did you reg-
ister your bike with DMV and get insurance for it?

Mr. BROWN. No, sir.

Senator KELLY. So, no insurance, no registration. As you know,
some have raised concerns that there are bad actors out there who
will buy a device built to be used for racing, but then will install
it on a car that they use to drive on city streets.

Do you believe that there are ways, such as asking a driver to
show that they have canceled their vehicle’s registration, which
could help sellers and mechanics easily know that they are only
selling parts to drivers for legitimate racing reasons?

Mr. BROWN. Yes, I believe that will be where you can make it
void, where it is not street legal anymore, at all, period, and most
race vehicles are like that.

Senator KELLY. Can you briefly talk about the process in Cali-
fornia, which allows racers to purchase equipment needed for their
vehicles?

Mr. BROWN. Yes, California being one of the most strict States
out there, they actually have that part of the legislation where it
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excludes race vehicles from all the normal that they do for normal
motor vehicles that are on the road.

Senator KELLY. I understand that there are some devices sold
today which allow drivers to turn off and on the emissions control
on a vehicle, or there are devices programmed to trick the com-
puter when the vehicle has its emissions tested.

Can you think of any reason that a racer might need a device
that has these features?

Mr. BROWN. No, sir, because we actually strip all the vehicle’s
standard stuff out of it and put electronic EFI and everything to
control everything that we do down on the racetrack, which all the
standard stuff would be null and void, what we need in a race vehi-
cle.

Senator KELLY. Mr. Walke, I have 2 minutes, and I appreciate
your testimony on the RPM Act. Let me just step through these.
I want to start off with an easy question: do race cars or street ve-
hicles converted and used exclusively for racing have a measurable
or meaningful impact on overall air pollution?

Mr. WALKE. Not to my knowledge.

Senator KELLY. Given that, would you oppose a properly crafted
compromised version of the RPM Act which had guardrails to pro-
tect amateur racers and businesses whose goal is to serve amateur
racers, while going after bad actors?

Mr. WALKE. Not drivers. I would be very interested to see what
the law said about businesses.

Senator KELLY. Would you agree that there are vehicle owners,
mechanics, and parts sellers who legitimately want to modify vehi-
cles exclusively for racing?

Mr. WALKE. Yes.

Senator KELLY. In your testimony, you explained that EPA main-
tains that a device which defeats emissions controls is illegal, re-
gardless of how a motor vehicle is used. This means that EPA
maintains that modifying a vehicle’s emissions controls for racing
is illegal. Correct?

Mr. WALKE. That is correct, and they have said they will exercise
enforcement discretion, but that is not a legal exemption.

Senator KELLY. Does this also mean that EPA has not provided
any regulations or guidelines to good-faith vehicle owners, mechan-
ics, or parts sellers explaining how they could avoid being subject
to EPA enforcement actions related to the Clean Air Act?

Mr. WALKE. EPA has provided numerous instances of that guid-
ance and specific ones targeting the racing competition vehicle
market.

Senator KELLY. So, there is guidance?

Mr. WALKE. There is.

Senator KELLY. All right. Would you be more likely to support
the bill if EPA were required to issue regulations within a reason-
able period of time before a racing exemption took effect?

Mr. WALKE. I am not fully understanding the question. The key
is the statute, and whether the statute is weaker before and after,
and then EPA will issue regulations following the statute.

My testimony today has solely been about not weakening the
statute as it applies to defeat device manufacturers and sellers.
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Senator KELLY. I was asking if there were, if in a reasonable pe-
riod of time, if the EPA were required to have some clear regula-
tions, would you then be more likely to support it?

Mr. WALKE. Sure, especially if those regulations made clear that
drivers like Mr. Brown were not covered by the law. I would sup-
port that 100 percent. I have tried to be very clear about that.

Senator KELLY. Would you be more likely to support the bill if
EPA were required to, in implementing regulations, describe docu-
mentation needed to ensure a vehicle would be used exclusively for
racing?

Mr. WALKE. The key to enforcement is placing the burden of
proof on the defeat device manufacturers to show that their prod-
ucts are not being used in racing cars. If that standard is preserved
in the law the way it has been for decades, EPA can write regula-
tions with lots of additional guidance and information to help carry
out that law.

Senator KELLY. I just have one more, Mr. Chairman. If clear im-
plementing regulations are developed by EPA explaining how a
part seller mechanic could comply with the Clean Air Act, would
you agree that EPA should avoid applying a strict liability stand-
ard against a retailer or mechanic who is duped by a small number
of bad actors?

Mr. WALKE. Yes. That is not the law, and it has never been the
law. It should not be the law.

Senator KELLY. OK, thank you. Thank you, Mr. Chairman.

Senator CARPER. Senator Padilla, you are recognized. Senator
Markey, welcome. You are next in line.

Senator PADILLA. Thank you, Mr. Chair.

First of all, I want to thank Senator Merkley for his leadership
in introducing both the Smoke Planning and Research Act of 2021
and the Smoke-Ready Communities Act of 2021. It is not just the
State of Oregon, not just the State of California, but the entire
western United State, but California in particular that is all too fa-
miliar with the devastation caused by wildfires. Not just the fires
themselves, I am also referring to the smell and effects of wildfire
smoke.

Again, it is not just a California issue. It is not just a western
United States issue, because as a lot of people remember, I got
calls from my colleagues all the way to Illinois, even colleagues on
the Eastern Seaboard last year complaining about the air quality.
Think about that, the air quality on the East Coast that was the
result of wildfires burning in the West. It truly is a national con-
cern.

Wildfire smoke is a complex mixture of air pollutants, clearly
unhealthy to breathe, and it can be especially dangerous for chil-
dren, for the elderly, for pregnant women, for anyone with heart
or respiratory conditions. A recent Stanford University study found
that single-family homes across the Country tend to have three to
four times higher particulate pollution during wildfire events than
public health guidelines recommend.

My question is for Dr. Moseley. Given that time is of the essence
with increasingly extreme and more frequent wildfires continuing
across the West, how crucial do you think it is to enact these bills
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as quickly as possible to protect public health and better inform
communities of the dangers posed by wildfire smoke?

Ms. MoSELEY. Thank you for that question. Wildfire is growing
so rapidly that, for those of us who live in the West, you can almost
barely imagine it. The fires in your State and mine have been just
astonishing. The importance of taking action to protect people from
wildfire smoke is increasingly urgent, not only in our States, but
as you say, across the Country, as we learn more and more about
the negative impacts of smoke, as well as the rapid increase in the
number of people in all walks of life who are affected by that
smoke.

Senator PADILLA. I appreciate that, in your written testimony,
you referenced to equity concerns, how there is a disproportionate
impact on lower-income individuals, lower-income communities.

Mr. Walke, my home State of California has long been recognized
as a national leader in the fight against the climate crisis and for
our efforts to protect communities from toxic air and water pollu-
tion, as well. California is also the largest agricultural State, home
to a $50 billion agricultural economy and the largest dairy industry
in the Country. California’s farmers and ranchers know better than
most in our ability to feed the Nation, and to support family farm-
ers and farm workers alike relies on clean air and clean water.

That is why California is working to cut methane emissions by
at least 40 percent by 2030 in partnership with farmers and ranch-
ers as they transition to more sustainable manure management
and emission reduction practices. Senate Bill 1475 would preemp-
tively restrict EPA’s authority, preventing the agency from consid-
ering policies to address the industrial livestock sector. To your
knowledge, is there precedent for exempting entire industries from
major components of the Clean Air Act?

Mr. WALKE. No, certainly not in this manner. I was shocked to
learn that agriculture emits more methane emissions in the United
States than the oil and gas sector. The vast majority of that comes
from the digestion processes of animals.

It is not a problem that we should be permanently codifying into
an exemption in the law. If we kick the can down the road with
an appropriation rider, we can always change our mind. But if it
becomes a permanent exemption of the Clean Air Act, my experi-
ence says it is just never going to go away, and we are never going
to solve this problem.

Senator PADILLA. So, just to underscore the point, how important
is the EPA’s Operating Permit Program to the ability of States like
California to protect the public and support investments in smart,
sustainable agricultural practices?

Mr. WALKE. The key to the Operating Permit Program, and it is
sometimes misunderstood, is really to just have some monitoring
reporting so that there is public awareness and some account-
ability, so the States and the Federal Government can get a handle
on how much the emissions are from this industry.

Right now, we don’t know. There is nothing to require it. EPA
was required by a court in 2005 to develop emissions estimation
methodologies for concentrated animal feeding operations, or
CAFOs. They are 17 years overdue.
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Now, they are supposed to come out with something this fall. I
am waiting with bated breath to see what it will say. B ut we are
just not taking this problem seriously, and unfortunately, a perma-
nent exemption from the Clean Air Act is just not the right ap-
proach, in my opinion.

Senator PADILLA. Thank you very much. Thank you, Mr. Chair.

Senator CARPER. Senator Padilla, good to see you. Thanks for
joining us today. Senator Markey, how are you?

Senator MARKEY. Thank you, Mr. Chairman. I am doing great.
I hope you are as well.

Senator CARPER. Indeed.

Senator MARKEY. Mr. Walke, as you know well, factory farms
produce immense quantities of waste that fuel climate change and
pollute the surrounding soil, air, and water. According to a study
conducted in 2021, simply living in proximity to a factory farm can
decrease life expectancy, rural, low-income, agricultural, depend-
ent, and black and brown communities are directly affected by
these environmental hazards.

Mr. Walke, do you believe that codifying this exemption for fac-
tory farm emissions, which is already regularly included in appro-
priations packages, would be beneficial to nearby communities?

Mr. WALKE. No, Senator Markey, quite the opposite. One of the
pollutants that the bill exempts is nitrogen oxide, which is a pre-
cursor to smog, so that is a health hazard to communities sur-
rounding these factory farms. This takes us backward, I am afraid.

Senator MARKEY. So, it would not improve, in fact, it would harm
those communities that are in proximity?

Mr. WALKE. That is correct.

Senator MARKEY. According to the EPA’s latest greenhouse gas
inventory, emissions from agriculture have continued to rise, while
emissions from some other sectors have decreased, and these emis-
sions are significant.

For example, a recent report found that JBS, the world’s largest
livestock corporation with substantial U.S.-based operations is re-
sponsible for more emissions than the whole country of Italy on a
yearly basis, one company. We just have to be realistic about it. As
we are waiting for Italy to come to Egypt in November, we should
be inviting JBS as well, in terms of what their plans are to reduce
greenhouse gases.

If corporate agriculture is given broad, permanent exemptions
like those proposed in the Livestock Regulatory Protection Act,
what prevents corporations like Exxon and Shell and BP from ask-
ing similarly large industry-wide exemptions? They will say, you
gave it to agriculture, why not give it to us as well? We only
produce the same amount of emissions as JBS, so give us the ex-
emption too.

What would stop that from being the inevitable and inexorable
course that this whole discussion would take?

Mr. WALKE. Nothing would stop that. I think it is just a matter
of political muscle. We have 50 years of experience in this Country
to know that voluntary measures don’t cut greenhouse gases
enough to avoid a climate crisis. We need to take that seriously
with actual, real measures.
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Senator MARKEY. Yes, I think we should be heading, I agree with
you, in the opposite direction, in terms of what the requirements
are going to be on companies that have been allowed to use the air
as a large sewer to be sending up these very dangerous emissions.

Robust air pollution standards are critical to protecting commu-
nities. The transportation sector is the largest contributor to cli-
mate pollution in the United States. Over a single year, in the
Northeast and Mid-Atlantic alone, more than 7,100 deaths were
linked to pollution from vehicle emissions.

Mr. Walke, in your testimony, you mentioned the extensive use
of illegal defeat devices in diesel pickup trucks, which resulted in
an additional 570,000 tons of nitrogen oxide and 5,000 tons of par-
ticulate matter. As you point out, this is quite alarming, consid-
ering that all electric power plants in the United States released
780,000 tons of nitrogen oxide emissions last year. Those are crazy
numbers. The use of illegal defeat devices is creating an easily
avoidable threat to public health.

Mr. Walke, does preventing the use of defeat devices and prohib-
iting tampering with emission controls protect environmental jus-
tice communities, who historically bear the brunt from living in
areas with dirty air?

Mr. WALKE. Absolutely. We know they live closer to highways
than a lot of the rest of us. Those figures you quoted were just from
diesel pickup trucks. But there are a lot of other vehicles in the
roads with defeat devices near where these low-income and black
and brown communities live.

Senator MARKEY. Yes, so these are crazy numbers. Again, all
electric power plants in the United States release 780,000 tons of
nitrogen oxide last year, and just the diesel pickup trucks is
570,000. We have to work harder and smarter here and just look
at JBS and look at what it does, compared to other industries.

The same thing is true here with the diesel pickup trucks and
the other issues that we are trying to deal with. We just have to
get serious. We can do it because we are a technological giant in
the United States. That is our strength. That is who we are, and
we only lose our opportunities when we allow for our greatest
strength to be offshored. We will wait for some other country to
start producing chips for us, our solar panels, our wind turbans,
rather than saying no, we are going to do it here.

That is where all of these technologies that will be the solutions
have to be developed, and we have to say, we will go first, and then
the rest of the world will follow.

I thank you, Mr. Chairman, for your great leadership on all these
issues. Thank you for this hearing.

Senator CARPER. Thank you for being a great partner over all
these years.

Senator Capito, is she going to be coming back? OK, all right. I
think she may have just a few words to say in closing.

This has been an interesting hearing. It is our first hearing back.
We have been on August recess. A lot of times, we don’t have an
August recess. We did last month after we finished an active period
of time here in the Senate and the House, but it is a good hearing
to come back on.



142

We are grateful to each and every one of you for your presence.
Some of you have been before us before, some not, but we are
grateful for your presence and your participation today.

I think a big part of why I have had some success in my life, 1
like to say, my sister and I picked the right parents, a coal-mining
town in Beckley, West Virginia. They instilled in us the core values
that I carry around with me to this day and have served me well
in my life. You can probably think of core values that your parents
instilled in you. Among those were hard work, the Golden Rule,
treat other people the way you want to be treated, and trying to
figure what is the right thing and just do it.

Our hearing today reminded me of something that my dad used
to say to us. My dad was a Chief Petty Officer in the Navy in
World Word II, the Korean War, and for about 30 years after that.
He would say to my sister and me when we were little kids grow-
ing up, we were born in West Virginia, grew up in Virginia, but
he would say to my sister and me, when we would pull some bone-
headed stunt, he was always saying, “just use some common
sense.” You can probably think of things your parents said. He said
it a lot. We must not have had much common sense.

Using common sense means that we need to do more to protect
Americans from the impact of climate change and unhealthy air.
Mr. Brown, Mrs. Brown, it was a pleasure to meet your sons, who
I think 14 and 18? Yes, 14 and 18. Our biological sons are about
a generation older, 32, 34. We always have worried about them
growing up, just to make sure they didn’t get into an accident,
whether they were on a bicycle or car or whatever, always worrying
about them, but we wanted to make sure they had a chance to
grow up and grow old. Your boys, hopefully, will have a chance to
grow up and grow old.

The greatest threat to their generation is, frankly, our planet is
on fire. It is getting worse, and it is getting worse faster, rather
than not. That is the bad news.

I would just say, my colleagues hear me do this probably more
than I ought to. I like to think of it, how do we have clean air,
clean water, do something real about climate change? How do we
do it? Create economic opportunity and jobs. That is my focus.

I am an old Governor, and I am always trying to figure out how
do we create a nurturing environment for job creation and job pres-
ervation. As it turns out, in the legislation that we passed a month
or so ago, the Inflation Reduction Act, which has a lot in it that
deals with clean air and climate change, but there is a very clear
connection between doing the right thing for our planet and for the
people who live on that planet or are growing up on that planet,
do the right thing for them, but also making sure that they will
have jobs. They are creating literally millions of good-paying jobs
going forward. That is critical.

The question is, can we do both? Can we both look out for our
planet, provide for our kids going forward, and making sure they
not only have clean air and clean water to drink and don’t live in
a planet that is on fire, but have good-paying jobs? One of our chal-
lenges is, how do we realize that? How do we realize that potential
and make it happen?
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In Delaware, we raise a lot of chickens. We have some cows, but
mostly we have chickens. For every person, Senator Capito, for
every person that lives in Delaware, there are roughly 300 chick-
ens. They provide a lot of food for people in our State and around
the world, but they also create a lot of manure, chicken manure.

We empty out our poultry houses on a fairly regular basis. We
used to put it out in the farm fields. It would rain and end up in
streams and in the Chesapeake Bay and places like that, the other
bays in our State. Not good, not good. We have gotten smarter
about doing that. We still have a lot of runoff on the Delmarva Pe-
ninsula that degrades the quality of water.

One of the smartest ideas I have seen, and I will relate this back
to poultry, one of the smartest things I have seen in terms of trying
to look for a market solution to help protect our planet and our air
and all, is, I saw it out in California. I like to do customer calls
at businesses large and small, all over the Country.

In California, you have a bunch of technology businesses, as you
know, that are especially interesting. I visited one in the Bay Area
where they take cow manure and they mix it with food waste, and
they create a renewable form of gas that can be used to power
large trucks and vans and buses. What a great market solution.

We are trying to seize on the same approach on the Delmarva
Peninsula where we take chicken manure and maybe food waste as
well and, through a process called, I think, anaerobic digestion, to
belable to transform that into something that actually has market
value.

The other thing, as Senator Capito and I know, we support the
legislation that came out of the Ag Committee a year or two ago
on regenerative agriculture, trying to encourage farmers to put
back into the soil, topsoil especially, carbon dioxide components
that will increase the quality and richness of the soil and increase
yields. We have legislation that is designed to provide an economic
model to incentivize that. So there are a bunch of good ideas out
there, and we need more. We need more.

Last thing I would say, as we discuss today, that means more ac-
tions to protect Americans from deadly woodsmoke, which now
blankets our western States, all 12, to extreme wildfires driven by
climate change. It also means using common sense to ensure
racecar drivers at Dover Downs may continue to race, while cars
and trucks we use on our streets and highways meet their pollution
standards of good citizens.

I may have driven my old Chrysler Town and Country minivan
around the racetrack at Dover Downs, but that doesn’t make it a
racecar that should be exempt from emissions standards. With that
having been said, I look forward to further conversations with Sen-
ator Capito and with our colleagues on these and other matters.

Before we adjourn, Senator Capito, any last closing statements,
please?

Senator CAPITO. I would just like to thank the witnesses. I think
we have gotten a broad view of things. We have a lot of common
area here, and now that the Chairman, I have a visual of him driv-
ing around a racetrack in a minivan, that scares me, and then we
are leading into lunch, and he is describing what we are going to
be doing our cow manure.
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[Laughter.]

Senator CAPITO. In all seriousness, these have been very serious
topics. There are a lot of things at stake here, so I just appreciate
everybody being here with us, and thank you so very much.

Senator CARPER. Before we adjourn, just a tiny bit of house-
keeping, to close on a lighter note.

When my minivan reached 600,000, a fellow who does yard work
in a bunch of homes in our neighborhood always said he wanted
to buy my minivan. If I ever sold my minivan, he wanted to buy
my minivan.

Finally, the day came. The electric vehicle came in, red car, and
he said, will you sell me your minivan? I said, sure. He said, how
much? I said, a dollar. He said, how much? I said, no, a dollar. He
said, oh, that is not enough. I said, no, no, a dollar.

So we drove to the DMV, got there, took a number, sat down. Fi-
nally they called the number. They called us up to the desk, and
the lady who was in charge, she said, Governor, how are you doing?
She still thinks of me as her Governor, which was nice.

She said, Governor, how is your minivan? I said, funny you
should ask. My minivan is better known than me in Delaware. She
said, how is your minivan? I said, funny you should ask; I am going
1:10 sell it. She said, to whom? I reached over and said, to Eric right

ere.

She said, really? Do you have the title? I said yes. She said, well,
how much are you going to sell it for? I said, a dollar. She said,
how much? I said, a dollar. She said, well, write on the back, $1.00.
You sign it, he signs it.

So we signed it and gave it to her. She said, there is a transfer
fee. I said, how much is that? She said 3 percent. I said, how much
would that be then? She said, well, three cents. I reached into my
pocket and pulled out a nickel and gave it to her, and I said, keep
the change.

[Laughter.]

Senator CARPER. All right. A little bit of housekeeping. Senators
will be allowed to submit written questions for the record through
the close of business on Wednesday, September 21st, 2022. We will
compile those questions; we will send them to our witnesses. We
ask our witnesses to reply by Wednesday, October the 5th of this
year.

Again, there has been some humor in today’s hearing. These are
serious matters. I know that you realize that. Together, hopefully,
we can come to a good conclusions, good outcomes, so that Mr. and
Mrs. Brown, those boys of yours will someday be sitting here before
us testifying again, 50, 60, 70 years from now and trying to keep
our Country on the right path.

With that, this hearing is adjourned. Thank you.

[Whereupon, at 11:59 a.m., the hearing was adjourned.]

[Additional material submitted for the record follows.]
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T'he Act prohibits tampering with these emissions controls. as well as manufacturing, selling, and
installing aftermarket parts that defeat those controls (commonly known as aflermarket defeat devices)
These prohibitions apply to all devices used to defeat emissions controls installed on EPA-certificd
motor vehicles. regardless of how the motor vehicle is used.”

The Act docs not contemplate removing emisstons controls from an EPA-certificd motor vehicle in
order (o convert it into a competition vehicle that operates only on a race track, not strects and highways.
As a matter of enforcement discretion. the EPA is not interested in bringing enforcement actions against
persons who manufacture, sell, or install parts that transform a street-legal vehicle into a race car that is
operated only on a race track. Qur focus is on addressing defeat devices that are installed on street
vehicles which. we have found. accounts for most of the defeat devices sold today.

In fact. the 1PA has found numerous companics and individuals that have manufactured and sold both
hardware and software specifically designed to defeat required emissions controls on motor vehicles
used on public roads. Our recent enforcement cases have addressed more than one miltlion such
aftermarket defeat devices. Hicgally-modified vehicles contribute substantial excess pollution that harms
public health and impedes efforts by the EPA, tribes. states, and local agencies to plan for and attain air
quality standards. For these reasons, and in response to requests from states, the EPA has made Stopping
Aftermarket Defear Devices one of our National Compliance Initiatives for 2020 — 2023, Under this
initiative, BPA personnet are providing compliance assistance and taking enforcement actions to secure
compliance with the Act’s prohibitions on tampering and aftermarket defeat devices.

Our enforcement focus on afiermarket defeat devices has led some to think that the EPA seeks to stop
the tradition of converting P A-certified motor vehicles 1o vehicles that are used solely for competition
motorsports. That is not the case. The EPA has never taken, and has no intention to take. entorcement
action against vehicle owners for removing or defeating the emission controls of an EPA-certified motor
vehicle for the purpose of permanently converting it to a vehicle used solcly for competition
motorsports,

*The Acts prohibitions against tampering and afteomarket defeat devices are set forth in section 203(a)(3) of the Act 42
VS0 $ 7522¢aX3), as follows:

5 Tampering: CAA § 203{a)3XA) 42 LLS.CL§ 7522(a)3X AL 40 C.F.R. § 1068.101(b) 1) "{The following acts and
the causing thercof are prohibited | for any person to remove or render inoperative any device or efement of desi
installed on or in a motor vehicle or motor vehicle engine in compliance with regulations under this subchapter prior
to its sate and delivery to the ultimate purchaser, or for any person knowingly to remove or render inoperative any
such device or elemment of design after such sale and delivery to the ultimate purchaser:”

= Aftermarket Defeat Devices: CAA § 203(a)3¥B), 42 US.C. § 7522(a)3XB). 40 C.F.R.§ 106810 1Y 2y ~{The
following acts and the causing thereof are prohibited | for any person 10 manufacture or sell, or offer o sell, or
mstall. any part or component intended for use with, or as part ofL any motor vehicle or motor vehicle engine, where
a principal effeet of the part or component is to bypass, defeat, or render inoperative any device or element of design
instadled on or in a motor vehicle or motor vehicle engine in compliance with regulations under this subchapter. and
where the person knows ot should know that such part or component is being offered for safe or instalied for such
use or put 1o such use;”

' The 1990 amendments to the Act expanded the prohibitions on tampering and defeat devices. Prior to those amendments, in
order to enforce against an aftermarket defeat device manufacturer, the EPA needed to prove that manafacturer's devices
were actually used by the buyer or someone else to tamper a vehicle. Congress thoughtt that required “an indirect and
cumbersome method of proot,” and therefore created section 203(a)3)B) of the Act, 42 U8.C. § 7522{a)}31B). to “clearly
prohibit the manufacture, sale. or offering for sale of such devices where it is known or should be known that they will be
used for tampering.” S, Rep. No. 101-228, at 124 (1989), reprinted in 1990 U.S.C.C.A N 3385, 3509,
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