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IMPROVING RETIREMENT SECURITY AND
ACCESS TO MENTAL HEALTH BENEFITS

Tuesday, March 1, 2022

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HEALTH, EMPLOYMENT, LABOR, AND
PENSIONS,
COMMITTEE ON EDUCATION AND LABOR,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:18 a.m., via
Z(()iom, Hon. Mark DeSaulnier (Chairman of the Subcommittee) pre-
siding.

Present: Representatives DeSaulnier, Courtney, Norcross, Wild,
McBath, Levin, Stevens, Scott (Ex Officio), Allen, Walberg, Banks,
Miller, Fitzgerald, and Foxx (Ex Officio).

Staff present: Illana Brunner, General Counsel; Daniel Foster,
Health and Labor Counsel; Rasheedah Hasan, Chief Clerk; Sheila
Havenner, Director of Information Technology; Eli Hovland, Policy
Associate; Carrie Hughes, Director of Health and Human Services;
Ariel Jona, Policy Associate; Stephanie Lalle, Communications Di-
rector; Kevin McDermott, Senior Labor Policy Advisor; Richard
Miller, Director of Labor Policy; Max Moore, Staff Assistant; Kayla
Pennebecker, Staff Assistant; Veronique Pluviose, Staff Director;
Banyon Vassar, Deputy Director of Information Technology; Cyrus
Artz, Minority Staff Director; Michael Davis, Minority Legislative
Assistant; Mini Ganesh, Minority Staff Assistant; John Martin, Mi-
nority Deputy Director of Workplace Policy/Counsel; Hannah
Matesic, Minority Director of Member Services and Coalitions;
Audra McGeorge, Minority Communications Director; Ethan Pann,
Minority Press Assistant; Krystina Skurk, Minority Speechwriter;
and Ben Ridder, Minority Professional Staff Member.

Chairman DESAULNIER. Welcome everybody. Good morning. We
are ready to begin. I will count down from five and then we will
start, five, four, three to one.

The Subcommittee on Health, Employment, Labor and Pensions
will come to order. Welcome again everyone. I note that a quorum
is present. The subcommittee is meeting today to hear testimony
on Improving Retirement Security and Access to Mental Health
Benefits. This is an entirely remote hearing. All microphones will
be kept muted as a general rule to avoid unnecessary background
noise.

Members and witnesses will be responsible for unmuting them-
selves when they are recognized to speak, or when they wish to
seek recognition. I would also ask that members please identify
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themselves before they speak. Members should keep their cameras
on while in the proceeding.

Members shall be considered present in the proceeding when
they are visible on camera, and they shall be considered not
present when they are not visible on camera. The only exception
to this is if they are experiencing technical difficulty and inform
committee staff of such difficulties.

If any member experiences technical difficulty during the hearing
you should stay connected on the platform, make sure that you are
muted, and use your phone to immediately call the committee’s IT
director whose number was provided in advance.

Should the Chair experience technical difficulty, Congressman
Levin, or another majority member is hereby authorized to assume
the gavel in the Chair’s absence. This is an entirely remote hear-
ing, and as such the subcommittee’s hearing room is officially
closed.

Members who choose to sit with their individual devices in the
hearing room must wear headphones to avoid feedback, echoes, and
distortion resulting from more than one person on the software
platform sitting in the same room.

While the recent guidance from the Office of the Attending Phy-
sician has made mask wearing optional at this time, please note
that we have at both member and staff levels, the committee
strongly recommends that masks continue to be worn out of con-
cern for the safety of the unvaccinated, and immunocompromised
committee members and staff.

In order to ensure that the committee’s 5-minute rule is adhered
to, staff will be keeping track of time using the committee’s digital
timer which will appear in its own thumbnail picture. Members
and witnesses are asked to wrap up promptly when their time has
expired.

Pursuant to Committee Rule 8(c), opening statements are limited
to the Chair and the Ranking Member. This allows us to hear from
our witnesses sooner and provides all members with adequate time
to ask questions. I now recognize myself for the purpose of making
an opening statement.

Today we are meeting to discuss how Congress can improve
workers retirement and access to mental health benefits. As our
economy continues to recover, and our constituents struggle with
higher costs caused by the pandemic, now more than ever, we need
to help workers and retirees achieve financial stability, including
a secure retirement and high-quality health care, including mental
health and behavioral health.

According to the New York Times, roughly 55 million Americans
are 65 and older. Those at the peak of the Baby Boom are reaching
65 this year. Many are working later in their lives, relying on their
next paycheck to make ends meet. With the Federal Reserve indi-
cating many Americans would struggle to come up with money to
finance an unexpected $400.00 expense, such as a car repair.

Too few are earning enough to save for a dignified retirement.
Similarly, health care, particularly mental and behavior health
care is too often unaffordable for workers and their families. Even
before the pandemic less than half of individuals with mental ill-
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ness, and only 11 percent of individuals with a substance abuse
disorder received needed behavioral health services or treatment.

The pandemic has underscored the urgency of this crisis. In the
past 2 years Congress and this committee have remained com-
mitted to improving retirement security and strengthening health
coverage for workers and families. Last March congressional demo-
crats and the administration addressed the urgent multi-employer
pension crisis and fully protected the pensions of more than 1 mil-
lion Americans.

Our solution was broadly supported by key stakeholders, includ-
ing hundreds of employers and the United States Chamber of Com-
merce. Had we not acted, plans would have failed, workers and re-
tirees would have lost nearly everything they worked so hard to
save, and employers would have been forced to close or cut jobs.

In November, the committee advanced the Retirement Improve-
ment and Savings Enhancement RISE Act. This bipartisan legisla-
tion would make meaningful improvements to improving the retire-
ment security of American workers, and I want to thank all my col-
leagues, the ranking members of the committee and the sub-
committee.

The committee has played a leading role in strengthening health
benefits, including through efforts to improve enforcement of the
Mental Health Parity and Addiction Equity Act. However, we know
that there is more work to be done, much more work to be done
to build a stronger, more inclusive retirement system, and improve
access to mental and behavioral health care.

Today I look forward to discussing several commonsense solu-
tions to help us do just that. First the hearing will explore draft
legislation that Representative Lucy McBath intends to file. This
draft bill makes a number of improvements in the Nation’s retire-
ment system, and includes important legislation that has been, or
will be filed by our committee colleagues.

Specifically, the discussion draft helps 401K participants better
understand the fees they pay on investments. This is based on leg-
islation that Representative Susan Wild plans to introduce soon. It
increases lifetime income options in worker’s 401K plans. This is
based on bipartisan legislation Representative Don Norcross and
Tim Walberg, our colleagues recently introduced. I want to thank
them for their leadership on this, along with Representatives Wild
and McBath.

This also gives workers additional opportunities to be part of
their employer’s retirement plan. This is based on legislation that
Representative Kathy Manning recently introduced. It boosts em-
ployee ownership programs through the Department of Labor. This
is based on legislation that representatives Joe Courtney and Mark
Pocan introduced.

It encourages emergency savings. This is based on bipartisan leg-
islation introduced by Representative Bonnie Watson Coleman and
Congressman French Hill. This discussion draft also includes provi-
sions to increase spousal protections in 401K plans that were in-
cluded in legislation offered by our colleague Representative
Lauren Underwood.

I look forward to today’s testimony on how this package as a
whole can bolster American’s retirement security. Second, the
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Biden and Harris Administration has taken steps to reverse the
prior administration’s rules that made it harder for retirement
plans to consider climate change, and other environmental social
governance, or ESG factors when selecting investments. Workers
are interested investing in a way that reflects their values without
sacrificing returns, something Representative Andy Levin has been
working on, and we look forward to the final rule.

Third, the administration recently released a report examining
implementation of mental health parity by health plans. The report
found widespread failure by health plans to comply with important
requirements of the law. It made several recommendations that
would improve enforcement, and strengthen coverage of behavioral
health, both for the benefit of workers, their employers, and retir-
ees.

Finally, we will learn about ways to protect workers and their
families from barriers they face in enforcing their rights under re-
tirement health plans including mandatory arbitration agreements,
discretionary clauses and other technical issues.

Through these commonsense solutions I am hopeful, and I am
confident, we can take another step forward to help Americans re-
tire with security and access to all the health care they need and
deserve and have paid for. I welcome my Republican colleagues’
support, and hopefully we can work together to further secure
Americans’ financial futures.

Now it is my pleasure to recognize the distinguished ranking
member for the purpose of making his opening statement. Rep-
resentative Allen.

[The statement of Chairman DeSaulnier follows:]
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Today, we are meeting to discuss how Congress can improve workers’ retirement and access to mental health
benefits. As our economy continues to recover and our constituents struggle with higher costs caused by the
pandemic, now more than ever we need to help workers and retirees achieve financial stability, including a secure
retirement and high-quality health care — including mental health and behavioral health.

According to the New York Times, roughly 55 million Americans are 65 and older — and those at the peak of the
Baby Boom are reaching 65 this year. Many are working later in their lives, relying on their next paycheck to
make ends meet. With the Federal Reserve indicating that many Americans would struggle to come up with the
money to finance an unexpected $400 expense, such as a car repair, too few are earning enough to save for a
dignified retirement.

Similarly, health care — particularly mental and behavioral health care —is too often unaffordable for workers and
their families. Even before the pandemic, less than half of individuals with mental illness—and only 11 percent
of individuals with a substance abuse disorder—received needed behavioral health services or treatment. The
pandemic has underscored the urgency of this crisis.

In the past two years, Congress and this Committee have remained committed to improving retirement security
and strengthening health coverage for workers and their families.

Last March, Congressional Democrats and the Biden-Harris Administration addressed the urgent multiemployer
pension crisis and fully protected the pensions of more than one million Americans. Our solution was broadly
supported by key stakeholders, including hundreds of employers and the United States Chamber of Commerce.
Had we not acted, plans would have failed; workers and retirees would have lost nearly everything they worked
so hard to save; and employers would have been forced to close or cut jobs.

In November, the Committee advanced the Retirement Improvement and Savings Enhancement (RISE) Act. This
bipartisan legislation would make meaningful improvements to improve the retirement security of American
workers. I want to thank all my colleagues and the Ranking Members of the Committee and Subcommittee.

The Committee has also played a leading role in strengthening health benefits, including through efforts to
improve enforcement of the Mental Health Parity and Addiction Equity Act.

However, we know there is more work to be done — much more work to be done — to build a stronger, more
inclusive retirement system and improve access to mental and behavioral health care.
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Today, I look forward to discussing several commonsense solutions to help us do just that.

First, the hearing will explore draft legislation that Representative Lucy McBath intends to file. This draft bill
makes a number of improvements to the nation’s retirement system and includes important legislation that has
been or will be filed by our Committee colleagues. Specifically, the discussion draft:

e Helps 401(k) participants better understand the fees they pay on investments. This is based on legislation
that Representative Susan Wild plans to introduce soon;

e It increases lifetime income options in workers’ 401(k) plans. This is based on bipartisan legislation
Representatives Donald Norcross and Tim Walberg, our colleagues, recently introduced. I want to thank
them for their leadership on this, along with Representative Wild and McBath.

o It gives workers additional opportunities to be part of their employer’s retirement plan. This is based on
legislation that Representative Kathy Manning recently introduced;

e It boosts employee ownership programs through the Department of Labor. This is based on legislation
that Representatives Joe Courtney and Mark Pocan introduced; and

o Encourages emergency savings. This is based on bipartisan legislation introduced by Representatives
Bonnie Watson Coleman and French Hill.

e The discussion draft also includes provisions to increase spousal protections in 401(k) plans that were
included in legislation offered by our colleague Representative Lauren Underwood.

I look forward to today’s testimony on how this package as a whole can bolster American’s retirement security.

Second, the Biden-Harris Administration has taken steps to reverse the prior Administration’s rules that made it
harder for retirement plans to consider climate change and other environmental, social, and governance — or ESG
—factors when selecting investments. Workers are interested in investing in a way that reflects their values without
sacrificing returns, something Representative Andy Levin has been working on and we look forward to the final
rule.

Third, the Administration recently released a report examining implementation of mental health parity by health
plans. The report found widespread failure by health plans to comply with important requirements of the law and
made several recommendations that would improve enforcement and strengthen coverage of behavioral health,
both for the benefit of workers, their employers, and retirees.

And, finally, we will learn about ways to protect workers and their families from barriers they face in enforcing
their rights under retirement and health plans, including mandatory arbitration agreements, discretionary clauses,
and other technical issues.

Through these commonsense solutions, I am hopeful that we can take another step forward to help Americans
retire with security and access to all the health care they need. I welcome my Republican colleagues’ support and

hope we can work together to further secure Americans’ financial futures.

Now, it’s my pleasure to recognize the distinguished Ranking Member for his opening statement.
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Mr. ALLEN. All right. Thank you, Mr. Chairman. I think I am
unmuted. Can you hear me, okay?

Chairman DESAULNIER. Yes.

Mr. ALLEN. Okay. Well, I am in the committee hearing room, and
I will be just delighted to have you next to me sooner than later,
so I would hope we could consider that as we open up our House
to the people. Thank you for holding this hearing today. Our retire-
ment system is healthier than it’s been in decades.

Employer based retirement savings are thriving. More Americans
see the value of saving for the future. Committee republicans are
working to make the future of American retirees more secure,
strengthening employer-sponsored retirement plans, particularly
defined contribution plans are the best way to encourage workers
to put money toward retirement savings voluntarily.

The committee is addressing much needed reforms for the de-
fined contribution retirement system through bipartisan legislation.
The RISE Act, H.R. 5891 and the Securing a Strong Retirement
Act of 2021, H.R. 2954, will expand American workers’ access to se-
cure retirement. The committee should focus on enacting these bi-
partisan bills.

Specifically, the RISE Act expands multi-employer plans, which
will make it easier for non-profit organizations, educational institu-
tions, and small businesses to provide retirement benefits to their
employees. The RISE Act also expands retirement savings for part-
time and traditional workers, helping more Americans get ready
for retirement.

The RISE Act also allows employers to offer small, financial in-
centives to employees for participating in retirement plans. The
earlier American workers prepare for retirement the better. Em-
powering American workers to take ownership of their retirement
savings is important for their long-term financial health, and that
of their families.

It also contributes significantly to the future economic health of
our Nation. We must protect taxpayers from irresponsible bailout
schemes. President Biden’s bail out of multi-employer pension
plans in the so-called American Rescue Plan was reckless and irre-
sponsible, sending 97 billion to underfunded pension plans without
addressing the root cause is like scooping water out of a boat while
it still has a hole in it, and sinking.

One of my first hearings on this committee was—and this was
8 years ago—dealing with multi-employer pension plans, and we
have yet to do anything about it. The multi-employer pension sys-
tem is in desperate need of systematic reform to protect workers
and retirees from further mismanagement and to stop creating in-
centives for underfunding the plans, plus costing taxpayers millions
of dollars.

Unless changes are made, these pension plans will backslide into
old destructive patterns. We must demand accountability, trans-
parency, and assurances that taxpayers will never again be asked
to bear the burden of mismanaged pension plans. Furthermore, we
must be vigilant against the Biden administration’s aggressive and
punitive regulatory agenda. The administration has demonstrated
that it cares more about its radical progressive agenda than the fi-
nancial well-being of retirees.
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This was evidenced by the Department of Labor’s proposed rule
that will pressure retirement plan fiduciaries to prioritize environ-
mental, social and governance factors when investing retirement
plan assets. This is a reversal of protections the Trump administra-
tion put in place for retirement savers. Now the President of the
United States is going to tell people where to invest their money.

This is ridiculous. That is why republican leader Foxx, and I sent
a letter to Secretary Walsh in December requesting that the DOL
rescind this proposed rule. Retirement plan fiduciaries are care-
takers of retirement accounts, not social justice lawyers. Putting
the Biden administration’s radical green and social agendas above
the financial interest of retirees is unacceptable.

With government run retirement plans faltering, it is more im-
portant than ever to strengthen employer-based retirement sav-
ings. Our bipartisan legislation will empower both employers and
workers to cooperate for a better and more secure future.

Last, I would like to add a note about this hearing. Cramming
sweeping and diverse topics into one hearing fails to give these im-
portant issues a really thorough bipartisan discussion. I hope this
committee could aim to do better in the future, and with that, Mr.
Chairman, I yield back.

[The statement of Ranking Member Allen follows:]
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03.01.2022 — HELP Subcommittee Haring: Improving Retirement Security and Access to
Mental Health Benefits

Opening Remarks from HELP Ranking Member, Rep. Rick Allen

Our retirement system is healthier than it has been in decades. Employer-based retirement
savings are thriving, and more Americans are saving for their future.

Committee Republicans are working to make the future of American retirees more secure.
Strengthening employer-sponsored retirement plans, particularly defined contribution plans, is
the best way to encourage workers to put money toward retirement savings voluntarily.

The Committee is addressing much-needed reforms for the defined-contribution retirement
system through bipartisan legislation. The Retirement Improvement and Savings Enhancement
(RISE) Act (H.R. 5891) and the Securing a Strong Retirement Act of 2021 (H.R. 2954) will
expand American workers’ access to a secure retirement. The Committee should focus on
enacting these bipartisan bills.

Specifically, the RISE Act expands Multiple Employer Plans, which will make it easier for non-
profit organizations, educational institutions, and small businesses to provide retirement benefits
to their employees.

The RISE Act also expands retirement savings for part-time and traditional workers, helping
more Americans get ready for retirement.

And the RISE Act also allows employers to offer small financial incentives to employees for
participating in retirement plans. The earlier American workers prepare for retirement, the better.

Empowering American workers to take ownership of their retirement savings is important for
their long-term financial health, and that of their families. It also contributes significantly to the
future economic health of our nation.

We must protect taxpayers from irresponsible bailout schemes. President Biden’s bailout of
multiemployer pension plans in the so-called American Rescue Plan was reckless and
irresponsible. Sending $97 billion to underfunded pension plans without addressing the root
cause is like scooping water out of a boat while it still has a hole in it and is sinking.

The multiemployer pension system is in desperate need of systemic reform to protect workers
and retirees from further mismanagement, and to stop creating incentives for underfunding plans,
plus costing taxpayers millions of dollars.

Unless changes are made, these pension plans will backslide into old, destructive patterns. We
must demand accountability, transparency, and assurances that taxpayers will never again be

asked to bear the burden of mismanaged pension plans.

Furthermore, we must be vigilant against the Biden administration’s aggressive and punitive
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regulatory agenda.

The administration has demonstrated that it cares more about its radical progressive agenda than
the financial well-being of retirees. This was evidenced by the Department of Labor’s (DOL)
proposed rule that will pressure retirement plan fiduciaries to prioritize environmental, social,
and governance factors when investing retirement plan assets. This is a reversal of protections
the Trump administration put in place for retirement savers. So, now the President of the United
States is going to tell people where to invest their money—this is ridiculous.

That is why Republican Leader Foxx and I sent a letter to Secretary Walsh in December
requesting that DOL rescind this proposed rule. Retirement plan fiduciaries are caretakers of
retirement accounts, not social justice warriors. Putting the Biden administration’s radical green
and social agendas above the financial interests of retirees is unacceptable.

With government-run retirement plans faltering, it is more important than ever to strengthen
employer-based retirement savings. Our bipartisan legislation will empower both employers and
workers to cooperate for a better and more secure future.

Lastly, Id like to add a note about this hearing. Cramming sweeping and diverse topics into one
hearing fails to give these important issues a thorough bipartisan discussion.

I hope that this committee can aim to do better in the future.”

Chairman DESAULNIER. Thank you, Mr. Allen. Without objection,
all other members who wish to insert written statements into the
record may do so by submitting them to the committee clerk. You
should do this electronically in Microsoft Word format by 5 p.m. on
March 15.

It is now my pleasure to thank and introduce our witnesses
today. Thank you for being part of the hearing. I will start with
Ms. Amy Matsui, whose name sounds familiar to me, is the Direc-
tor of Income Security and Senior Counsel of the National Women’s
Health Center.

Ms. Karen Handorf is Senior Counsel at the law firm Berger
Montague. Mr. Andrew Biggs is a Senior Fellow and Resident
Scholar as the American Enterprise Institute, and Mr. Aron
Szapiro is Head of Retirement Studies and Public Policy at
Morningstar, Inc. We very much appreciate the witnesses for par-
ticipating today and look forward to your testimony.

Let me remind the witnesses that we have read your written
statements, and they will appear in full in the hearing record. Pur-
suant to Committee Rule 8(d) and committee practice, each of you
is asked to limit your oral presentation to a 5-minute summary of
your written statement.

Before you begin your testimony, please remember to unmute
your microphone. During your testimony staff will be keeping track
of time and a light will blink when your time is up. Please be at-
tentive to the time, wrap up when your time is over, and then re-
mute your microphone. If any of you experience technical difficulty
during your testimony, or later in the hearing, you should stay con-
nected on the platform, make sure you are muted, and use your
phone to immediately call the committee’s IT director whose num-
ber was provided to you in advance.

We will let all the witnesses make their presentation before we
move to member questions. When answering a question please re-
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member to unmute your microphone. The witnesses are aware of
their responsibility to provide accurate information to the sub-
committee, and therefore we will proceed with their testimony.

I will first recognize Ms. Matsui. Your mother-in-law has asked
me to be nice to you, and I will. Go ahead.

STATEMENT OF MS. AMY MATSUI, DIRECTOR OF INCOME SE-
CURITY AND SENIOR COUNSEL, NATIONAL WOMEN’S LAW
CENTER, WASHINGTON, D.C.

Ms. MATsul. Thank you Chair DeSaulnier, Ranking Member
Allen, Chairman Scott, Ranking Member Foxx, and members of the
committee and subcommittee. I appreciate the opportunity to tes-
tify about improving women’s retirement security. My name is Amy
Matsui. I am the Director of Income Security and Senior Counsel
of the National Women’s Law Center.

In order to ensure a dignified retirement, women need retirement
income from employer-sponsored pensions, and retirement savings
plans to supplement social security’s modest benefits. Because
women face workplace inequities and shoulder the burden of family
caregiving, they experience disparities in retirement income and re-
tirement savings.

Women, especially women of color and women in low-wage jobs,
may have less access to retirement savings plans at work, and even
when women participate in retirement savings plans, they may be
less able to save from their smaller paychecks.

The gender wage gap alone costs women $400,000.00 over a 40-
year career, with a lifetime loss of earnings for black women and
Latinos, approximating one million dollars.

COVID will likely have negative long-term effects on women’s
lifetime incomes, wealth, and overall economic security. According
to an AARP survey last year, more than one in five women re-
ported that they prematurely dipped into their retirement savings
or stopped contributing altogether during the pandemic.

For all of these reasons, married women rely on their spouse’s re-
tirement income and savings more than men do. Unfortunately,
loopholes in spousal protections under ERISA undermine women’s
retirement security. The Retirement Equity Act of 1984 established
spousal protections for traditional defined benefit pension plans by
requiring the default form of benefit for married participants to be
a joint and survivor annuity.

In order for a married participant to receive pension benefits in
a different form, like a single life annuity or a lump sum, the par-
ticipant spouse must agree to waive his or her spousal rights in
writing before a notary public or plan administrator. This prevents
the participant spouse from making unilateral decisions that im-
pact their spouse’s retirement.

However, the same protections do not apply to defined contribu-
tion plans like 401Ks, which are the predominant form of em-
ployer-sponsored retirement benefits. A married participant in a
DC plan must obtain spousal consent if they want to designate a
beneficiary other than their spouse to receive the account balance
in case the participant dies while working.

Unless a married worker elects to receive their DC account bal-
ance in the form of a life annuity, ERISA does not require DC
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plans to provide a joint and survivor spousal annuity as the default
form of benefit. In other words, no spousal consent is required if
the participant retires or changes jobs and decides to withdraw the
account balance as lump sum, or roll it over into an IRA.

At that point, there is nothing to stop the participant spouse
from taking actions that could undermine the other spouse’s retire-
ment security. For example, the participant spouse could withdraw
his retirement savings and make a risky investment, an extrava-
gant purchase, or a gift that the other spouse did not consent to.

He could squander the funds gambling. In any of those cases the
funds would no longer be available for retirement. Practitioners
have reported instances where participant spouses have drained
their retirement savings accounts to prevent the other spouse from
receiving a share during divorce proceedings.

Even if the other spouse finds out they may effectively be with-
out a remedy if their retirements funds are spent, and there are
few other assets. Because Federal law does not require married
IRA holders to name their spouse as a beneficiary, if the partici-
pant spouse rolls their 401K account balance into an IRA, they
could name a child, a sibling, or a girlfriend as a beneficiary, cut-
ting out the spouse.

In all of these instances marital retirement savings have been
placed out of the reach of spouses. Spouses may be deprived of
their retirement savings when they need them the most. They may
not even find out that the retirement savings they were counting
on are gone until their spouse dies.

Section four of the discussion draft circulated to the sub-
committee would provide robust spousal protections and defined
contribution plans and protect spouses against the risks I just de-
scribed. It would give spouses decisionmaking power over how and
when retirement savings are withdrawn from the account by re-
quiring the default form of benefit to be a qualified joint survivor
annuity, or its equivalent.

It would not however require spousal consent for rollovers to
other employer sponsored DC plans, or to IRAs that require spous-
al consent to have a beneficiary other than spouse named. Women
faced a retirement crisis well before the pandemic and are likely
to experience an even more uncertain retirement in its wake.

Strengthening spousal rights in defined contribution plans would
help ensure that women who rely on their spouse’s retirement sav-
ings because they have fewer of their own, do not bear the risk of
their spouse depleting, or giving those savings away. Thank you for
the opportunity to testify, and I look forward to your questions.

[The prepared statement of Ms. Matsui follows:]
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Chair DeSaulnier, Ranking Member Allen, and members of the Subcommittee, thank you for the
opportunity to submit this testimony. My name is Amy K. Matsui, and | am the Director of Income
Security and Senior Counsel at the National Women’s Law Center.

The Center fights for gender justice—in the courts, in public policy, and in society—working across the
issues that are central to the lives of women and girls. The Center uses the law in all its forms to change
culture and drive solutions to the gender inequity that shapes society and to break down the barriers
that harm everyone—especially those who face multiple forms of discrimination. For almost half a
century, the Center has been on the leading edge of every major legal and policy victory for women.

Women face a higher risk of economic insecurity throughout their lives, especially in their later years. In
2020, the poverty rate for women 65 and older was 10.1 percent (compared to 7.6 percent

for older men)'—and poverty rates are consistently higher for older Black, Latinx, Asian and Native
American women.” Women need retirement income from employer-sponsored pensions and retirement
savings plans (like 401(k)s) to supplement Social Security’s modest benefits™ in order to experience a
secure and dignified retirement. Because women face workplace inequities and shoulder the burden of
family caregiving, they experience disparities in retirement income and retirement savings. As a result,
married women rely on their spouses’ retirement income and savings more than men do. Right now,
loopholes in spousal protections under ERISA undermine women’s retirement security—and are long-
overdue to be addressed.

Women Workers Faced Challenges to Building a Secure Retirement, Even Before the Pandemic

Women, especially women of color, face deep inequities in the workforce and our economy. Women in
the U.S. who work full-time, year-round are typically paid only 83 cents for every dollar paid to their
male counterparts, and wage gaps are even larger for Black women, Native American women, and
Latinas.” Women are overrepresented among part-time workers," and poorly-paid workers." Women
bear disproportionate responsibility for caregiving," and workers of color are the least likely to have
access to affordable, high-quality child care“ and the paid sick days and family and medical leave that
enables them to balance work and caring for themselves and their loved ones.*

Income gaps and work-related disparities translate into lower lifetime earnings for women. The gender
wage gap alone can cause women to lose $400,000 over a 40-year career, with the lifetime loss of
earnings for Black women totaling nearly $1 million, and the lifetime earnings loss for Latinas exceeding
$1.1 million.* Work-related disruptions caused by caregiving responsibilities, whether they occur early in
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women’s careers when they are caring for young children or during prime-earning years when they are
caring for older relatives or a spouse, also reduce women’s cumulative earnings. A mother with one
child earns 28 percent less than a childless woman over the course of her lifetime, and each additional
child decreases her lifetime earnings by another 3 percent—although fathers do not experience any
decrease.”'

Because the primary sources of retirement income—Social Security, employer-sponsored pensions, and
tax-favored retirement savings accounts—are based on employment and earnings, women workers face
greater barriers to attaining retirement security. Being paid less than men means that women have
fewer resources to save for retirement, and lower Social Security and pension benefits in their own right
as workers. Taking time out of the workforce likewise reduces the earnings that women can contribute
to retirement savings accounts and that are used to calculate Social Security and pension benefits.” This
lifetime impact falls most severely on women of color, who have the largest wage disparities and are
more likely to act as caregivers. These are also among the reasons why women lag behind in
accumulating assets and wealth more generally, " which may make it even harder to earmark savings for
retirement.

COVID-19 Will Likely Further Undermine Women'’s Ability to Save for Retirement

The pandemic has had devastating health and economic impacts on women.*" Increased caregiving
responsibilities, whether due to closed schools and the lack of child care or elder care providers or the
illness of family members, fell largely on women.* Women of color are overrepresented in the front-line
workforce, risking their lives to provide health care, child care, and other essential services.* And
sectors in which women workers predominate and women of color are also overrepresented™ suffered
heavy job losses.

Overall, women have lost nearly 1.8 million net jobs lost since February 2020.*" While women’s
unemployment rate dropped to 3.6 percent in January 2022, this overall rate masks further disparities
for women of color: 5.8 percent of Black women and 4.9 percent of Latinas remained unemployed.**
Further, if the nearly 1.1 million women who have left the labor force since February 2020 were counted
as unemployed in January 2022, women’s unemployment rate would have been 5 percent in January.™
And, in January 2022, nearly 1 in 4 unemployed women ages 20 and over (26.3 percent) had been out of
work for 6 months or longer.™

The pandemic will likely have long-term negative effects on women’s lifetime incomes, wealth, and
retirement security—especially for women of color, who faced higher rates of material hardship
throughout the pandemic, * and who tend to recover more slowly from recessions.™ Research
suggests that younger workers entering the job market in a period of high unemployment may
experience reduced earnings for up to 10 years, as well as reduced job mobility,*" both of which will
impact lifetime earnings. Older women of color who become unemployed during a recession may have a
more difficult time finding another job because of race, gender, and age discrimination. Some older
workers have dropped out of the workforce altogether: In October 2021, there were 369,000 fewer
women ages 55 and older in the labor force than there were in February 2020. Many of these workers
are struggling to find work: nearly 2 in 5 women ages 55 and older (38.2 percent) had been out of work
for 6 months or longer in October 2021.* And, in fact, many of those who would still be in the
workforce if the pandemic never happened have been forced to retire earlier than anticipated,
especially Black older workers.™" Job loss and extended periods of unemployment during the pandemic

2
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will not only undermine women’s economic security in the short term, but also reduce their lifetime
earnings.

Women May Have Less Access to Retirement Benefits and Savings Plans

Workers are automatically enrolled in traditional defined benefit (DB) pensions and, in the private
sector, are not required to contribute.® ' DB pensions provide retirement benefits in the form of
annuities, and married workers’ spouses (including divorced spouses) can also receive pension benefits
based on the worker-spouse’s pension. DB pension benefits have been shown to help keep lower-
income workers out of poverty,™ and annuities are especially beneficial for women because of their
longer life expectancies.”* However, the share of workers who have a traditional pension has steeply
declined in recent years, with employers shifting to defined contribution retirement savings plans.

While more employers offer defined contribution (DC) retirement savings plans (like 401(k) or 403(b)
plans), women, workers of color, and lower-income workers may have less access to retirement savings
plans at work. Poorly paid jobs, in which women of color predominate, are especially unlikely to offer
retirement benefits.” There are also racial disparities in retirement savings plan participation: in 2016,
51 percent of white workers participated in DC plans—such as 401(k)s—compared to 33 percent of
Black and 28 percent of Latinx workers.” And until recently, employers were not required to offer
retirement savings plans to any part-time workers, and women are more likely to work part-time than
men. !

Moreover, even if women have access to their employers’ retirement savings plans and are eligible to
participate, they still need to be able to spare income to contribute to their retirement savings
accounts.* That is because, unlike traditional DB plans, DC plans rely on the worker to put savings into
their accounts, sometimes with an employer match.™® With smaller paychecks, women are able to
spare less income to save for retirement, and exempting contributions to retirement savings plans from
income tax does not make it any easier for them to do so. Given women’s lower lifetime earnings,
compared to men’s, it is unsurprising that men’s retirement savings tend to exceed women’s.**

During the pandemic, moreover, many women have depleted existing retirement savings (after
penalties on withdrawals from 401(k) accounts in 2020 were waived under the CARES Act). According to
an AARP survey, more than one in five (22 percent) women reported that they prematurely dipped into
their retirement savings or stopped contributing altogether since the COVID pandemic began,
jeopardizing their retirement security. Additionally, one in three women said that their financial
situation is worse than it was in January 2020 (before the pandemic), and of those women the vast
majority said that their ability to save for retirement has worsened.”™ The pandemic may therefore
have further reduced women'’s retirement savings.

Married Women Rely on Their Spouses’ Pensions and Retirement Savings, But Lack Legal Protections to
Retirement Savings

For all of these reasons, married women tend to rely more heavily on their spouses’ income and savings
than married men do.*" Pension benefits and retirement savings accrued during a marriage are
generally considered marital property under state law, under the theory that they represent deferred
compensation for the productive efforts of the working spouse.®i While pension benefits and
retirement savings can be divided at divorce, ** Congress also recognized that it was necessary to
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protect spouses’ rights to marital retirement benefits even in an intact marriage. The Retirement Equity
Act of 1984 (REA), implicitly acknowledged that when the worker-spouse had the right to unilaterally
decide whether the other spouse would receive survivor benefits, widows lost out on retirement
income.” Accordingly, the REA established spousal protections for DB plans by requiring the default
form of benefit for married participants to be a joint-and-survivor annuity that provides retirement
benefits during the couple’s joint life along with survivor benefits to a spouse after the participant-
spouse’s death." A participant’s spouse must agree to receive benefits in a different form in writing,
before a notary public or plan administrator. These protections are, understandably, more important
when the spouse has fewer assets and retirement benefits of their own and outlives the participant-
spouse. As a result, while spousal protections are gender-neutral, they have tended to benefit women.

xli

However, although Congress established robust spousal protections for traditional DB pension plans, the
same protections do not apply to DC plans. The REA’s requirement of the joint-and-survivor spousal
annuity as the default form of benefit only applies to married DC plan participants if the plan offers an
annuity benefit (and few DC plans have done so),*" and the participant spouse elects payment of
benefits in the form of a life annuity.*" This discrepancy in ERISA means that spouses lack the legal right
to participate in the decision of whether the DC plan account balance will be received as a lump sum or
as an annuity at retirement. The potential impact of this discrepancy on spouses’ retirement security has
increased, as DC plans have increasingly supplanted DB plans.

There is only one circumstance in which a participant in a DC plan must obtain spousal consent: if a
participant in a DC plan declines to choose an annuity form of benefit, he or she must obtain spousal
consent before designating a beneficiary other than the spouse who would receive the account balance
if the participant died while participating in the plan.*¥ But spousal consent is not required for hardship
withdrawals or loans taken out against the DC account funds. And no spousal consent is required if the
participant retires or changes jobs and decides to withdraw the account balance.

At that point, there is nothing to stop the participant-spouse from taking actions that could deplete their
retirement savings, jeopardizing the other spouse’s future retirement. As the GAO observed in a 2014
report, “In a worst case scenario, the spouse who participates in the DC plan could withdraw all the
assets and spend them in ways that do not provide for the couple’s retirement security.”*' For example,
the participant-spouse could make a risky investment, an extravagant purchase, or a gift that the other
spouse did not consent to. He could lose the funds to a gambling habit or other addiction. In any of
those cases, those retirement savings would be depleted and unavailable for retirement, to the spouse’s
detriment. The withdrawal will be subject to income taxes and, if the spent funds were withdrawn
before age 59 %, the participant-spouse could also incur tax penalties for which the other spouse
would be jointly and severally liable, if the couple jointly filed taxes.

Practitioners have reported instances where participant-spouses, in anticipation of divorce, have sought
to drain retirement savings accounts in order to prevent the other spouse from receiving their share
during divorce proceedings. Some participant-spouses will go so far as to change jobs in advance of
divorce. For example, in one divorce case described by a practitioner, the husband was the primary
breadwinner. Although he had a 401(k) through his company, he was not a high-earner and did not have
an attorney. The wife was a stay-at-home parent and qualified for representation though a legal services
organization. When he realized that his wife would be awarded a portion of his 401(k), the husband quit
his job and withdrew all the money. This was the only real asset that the couple had, so the wife could
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not recoup the portion of the benefits she would have been entitled to from another asset. If her
consent had been required, then he would not have been able to deplete the one asset the couple had.

A participant-spouse leaving a job could, alternatively, roll the account balance into an IRA —an
increasingly common practice.*"" The potential implications of transferring DC account balances into an
IRA for spouses are worth considering. Although spouses may have rights under state community
property law,"™ IRA account holders are not required, under federal law, to designate a spouse as the
beneficiary of the account, even if it contains marital assets. This means that even if marital retirement
savings are rolled over into an IRA from a DC plan, the worker-spouse can name a child from a previous
marriage, sibling, or even a girlfriend as the recipient of those funds at his death — depriving their spouse
of retirement assets they may have been counting on for retirement. Moreover, there is certainly no
requirement that the worker-spouse obtain spousal consent to elect to receive account funds in a form
other than a joint-and-survivor annuity, or make any other withdrawal from an IRA. As a result, if DC
plan account funds are rolled over into an IRA following a job change or retirement, those funds are
shielded from joint decisionmaking. What is more, spouses may be deprived of those funds when they
are most in need of them, but least able to replenish them.

In sum, as the GAO wrote in 2014, “there is no protection against the assets being invested unwisely,
inadvertently spent down too quickly, or simply withdrawn fully upon a job change and rolled into an
IRA, with a change in beneficiary.”' The limited spousal protections in DC plans means that there is a
significant risk that retirement funds upon which the spouse will be relying for a secure retirement will
be placed outside the spouse’s control — and the spouse bears the full measure of that risk, with no
recourse.

Policymakers Should Strengthen Spousal Rights in Defined Contribution Plans

For all of the forgoing reasons, policymakers should strengthen spousal rights to defined contribution
plans. By making the default form of benefit from DC plans a joint-and-survivor annuity, or its
equivalent, if spousal consent is not obtained, Congress can close the gap in the ERISA’s protections and
fully effectuate the intent of the REA. The Women’s Retirement Protection Act of 2021, for example,
provides an example of robust spousal protections for the predominant form of employer-sponsored
retirement benefits. While requiring spousal consent for distributions or rollovers to IRAs, this legislation
would not do so for transfers to other employer-sponsored DC plans to be made. The legislation also
creates an exception for instances where obtaining spousal consent would be inappropriate, which
could include situations where the participant-spouse is a survivor of domestic violence, and the act of
obtaining consent would subject him or her to the threat of economic coercion or physical risk.

While the spousal protections in DB plans are well-established and have been administered for nearly
four decades," arguments have been made against extending these protections to DC plans. Industry
groups have argued that ERISA’s existing qualified joint-and-survivor annuity requirement for DB plans
should be restricted or eliminated because many spouses consent to the waiver of the annuity." But this
assertion ignores the fact that the waiver means the legal protection is operating as intended: unless
there has been fraud, the spouse has participated in a joint decision about marital pension benefits.
Without that legal right, the worker spouse can unilaterally decide how pension benefits are received —
creating the very risk to spousal retirement security that the REA was intended to eliminate. Others have
argued that there is insufficient evidence that the weaker spousal protections in DC plans actually harm
spouses. However, the fact that current law does not prohibit the scenarios described above means that
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it is difficult to assess how frequently they occur. Because a participant-spouse who withdraws DC
account assets without consent (and the plan that allows him to do so) are not violating any laws, unless
the plan has been put on notice that there is a divorce pending, under some circumstances, there is no
illegal behavior to report. There is no entity or agency (such as pension counseling projects, plan
administrators, or state or federal agencies) that spouses would know to contact to report this wholly
legal act, and no entity or agency is known to track such reports. Moreover, many spouses would not
even become aware that the retirement assets were removed from their control before they have been
spent or transferred to another —in other words, until it is too late.

Finally, an argument has also been raised that spousal consent for DC plans is not necessary because
more women are working than in previous generations, and thus have access to their own retirement
savings." This ignores that, as described above, many women continue to experience economic
disadvantage and barriers to participation in the workforce, and thus to accruing sufficient retirement
savings -- and therefore continue to rely on their spouse’s retirement savings.

Conclusion

Women faced a retirement crisis well before the pandemic, and may experience decreased lifetime
earnings, depleted savings, and an even more uncertain retirement in its wake. Strengthening spousal
rights in defined contribution plans under ERISA would help ensure that women who rely on their
spouses’ retirement savings because they have fewer of their own, do not risk economic insecurity in
retirement because their spouse has depleted or given away retirement savings accrued during their
marriage. The Center urges policymakers to close a longstanding and increasingly significant gap in
ERISA’s protections and eliminate this risk to women’s retirement security.
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Chairman DESAULNIER. Thank you. We will now hear from Ms.
Handorf. Please proceed.

STATEMENT OF MS. KAREN HANDORF, SENIOR COUNSEL,
BERGER MONTAGUE, ALEXANDRIA, VIRGINIA

Ms. HANDORF. Good morning, Mr. Chairman, Ranking Members,
and members of the subcommittee, and thank you for the oppor-
tunity to testify today. The Department of Labor’s 2022 Mental
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Health Parity Report revealed stunning lack of mental health par-
ity compliance by targeted plans and indicates a widespread non-
compliance in general.

To leverage its resources the Department of Labor should be
given the requested authority to deal directly with insurance car-
riers and insurers acting as third-party administrators. The rel-
evant terms of insured plans issued by carriers are likely to be ad-
ministered and be identical by the carrier in the same way.

The relevant terms of prototype plans sold by carriers to self-in-
sured employers are also likely to be identical and administered by
the insurer acting as a third-party administrator in the same way.
If there are violations of mental health parity requirements, either
in plan documents, or through plan administration, they are likely
to show up in all plans insured or administered by the same car-
rier.

DOL could leverage its limited resources if it could correct the
problems at the insurer third-party service provider level, rather
than seeking compliance from each employer individually. DOL
should also be given civil penalty enforcement authority for parity
violations. Under the current system there’s no financial deterrent.

A non-compliant employer only has to fix the non-compliant plan
and pay the benefits it should have paid in the first place. If non-
compliance results in a stiff penalty, employers will be more likely
to comply before DOL knocks on the door. Employers are also more
likely to comply if make-whole relief is available to participants
who have been harmed by benefit denials.

This is fair to the injured participant, and will incentivize em-
ployers to comply, or they will have to bear the financial con-
sequences. Compliance will be even more likely if the Department
is given the authority to make-whole relief on behalf of all partici-
pants who have been injured by a violation. DOL cannot do it
alone. Congress intended for participants to have effective rem-
edies, and ready access to the Federal courts.

It is imperative that Congress lift the roadblocks that keep par-
ticipants from protecting their own rights. One major roadblock is
the deferential standard of review of benefit determinations. Many
plan documents give broad discretion to those deciding benefit
claims. Courts review those decisions under an extremely deferen-
tial standard of review.

Benefits that would have been granted under a de novo standard
are not under this discretionary standard. Because these discre-
tionary standards undermine promised coverage, 26 states have
banned them from insurance policies issued in their states. They
should also be banned in ERISA.

An ERISA ban will protect plan participant’s rights to receive
hard-earned benefits, and it will ensure uniformity among plans in
different states and between insured and self-insured plans. Plan
arbitration clauses are another major roadblock to private enforce-
ment. These provisions deny participants their right to litigate
their claims in Federal court.

Some also prohibit class action lawsuits or limit the participant’s
ability to obtain relief for the plan as a whole. Some include con-
fidentiality clauses and make it impossible for participants to in-
form others of fiduciary breaches. These arbitration clauses make
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it unlikely that a plan participant will challenge even egregious
misconduct.

Almost always, the monetary value of their individual claim will
be a lot less than the cost of legal representation, and as a result,
systemic violations impacting all plan participants will not be re-
dressed. In many cases individual arbitration simply does not work
with the remedial structure of ERISA.

Plan investment decisions impact all plan participants in the
same way, and relief for those violations should be uniform among
participants. Individual arbitrations are likely to result in con-
flicting decisions about fiduciary misconduct, and inconsistent and
non-uniform remedies for plan participants.

There are many other significant roadblocks to effective private
enforcement of ERISA as outlined in my written testimony. If we
are committed to employer-sponsored health and pension plans, we
must give DOL and participants the ability to make them work.
Thank you.

[The prepared statement of Ms. Handorf follows:]
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TESTIMONY OF KAREN L. HANDORF

Hearing on “IMPROVING RETIREMENT SECURITY AND ACCESS TO
MENTAL HEALTH BENEFITS”

U.S. House of Representatives Committee on Education & Labor
Subcommittee on Health, Employment, Labor, and Pensions
March 1, 2022

Chairperson DeSaulnier, Ranking Member Allen, and members of the
Subcommittee. Thank you for the opportunity to testify at today’s hearing on
“Improving Retirement Security and Access to Mental Health Benefits.”

I am a Senior Counsel in the Employee Benefits and ERISA Practice Group at the
law firm of Berger Montague P.C., in its Washington, D.C. office. I have spent
almost 40 years representing participants and beneficiaries of employee benefit
plans in litigation brought under the Employee Retirement Income Security Act
(ERISA) in the district courts and on appeal. I began my ERISA career in 1982 as
a trial attorney with the Office of the Solicitor, Plan Benefits Security Division,
U.S. Department of Labor (PBSD), which provides legal advice and litigation
support to the Employee Benefits Security Administration (EBSA). During my 25-
year career at PBSD, I conducted and supervised ERISA fiduciary litigation in the
district and appellate courts, supervised ERISA civil penalty enforcement actions,
and supervised the amicus brief writing program through which the Department of
Labor (DOL) expressed its views on novel and difficult ERISA issues in private
litigation. During the last six years of my career at DOL, I served as the Deputy
Associate Solicitor of PBSD. Since leaving DOL in 2007, I have represented
participants and beneficiaries of employer sponsored welfare and pension plans in
class action litigation brought against fiduciaries alleged to have violated ERISA.
The current focus of my work at Berger Montague is ERISA-covered health
plans.!

[ applaud Congress for its recent legislation strengthening ERISA’s protections by
giving DOL additional tools to enforce The Paul Wellstone and Pete Domenici
Mental Health Parity and Addiction Equity Act of 2008 (P.L. 110-343)
(MHPAEA), as well as requiring disclosure of health plan broker and consultant

T am grateful for the assistance of my Berger Montague colleague Senior Counsel Julie
Selesnick in preparing this testimony.

1
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compensation, prohibiting gag clauses and enacting the No Surprises Act. I also
applaud DOL’s work and substantial expenditure of resources to bring health plans
into MHPAEA compliance as described in the 2022 MHPAEA Report to Congress
submitted by the Departments of Labor, Health and Human Services, and Treasury
(the Departments), titled Realizing Parity, Reducing Stigma, and Raising
Awareness: Increasing Access to Mental Health and Substance Use Disorder
Coverage (2022 Report).

My testimony today will first focus on EBSA’s MHPAEA enforcement activity
and the Departments’ recommendations for strengthening MHPAEA’s consumer
protections. I will then discuss amendments that should be made to ERISA to
remove barriers to effective private enforcement of participants’ ERISA rights,
including rights to mental health parity.

The Need for More DOL Enforcement Authority and Resources

I was disheartened, but not surprised, by the level of MHPAEA non-compliance
reported by the Departments in the 2022 Report. EBSA issued 156 letters to plans
and issuers requesting comparative analyses for 216 unique non-quantitative
treatment limitations (NQTLs) across 86 investigations and none of the responses
contained sufficient analyses for review upon receipt. 2022 Report at 4, 8.
Although plans were required to have their analyses ready for EBSA review as of
February 10, 2021, 40 percent of those receiving letters requested extensions with
a significant number stating that their analysis was not complete and some stating
that they had not even started the analysis. /d. at 14. DOL reports that when it did
have sufficient information to allow a comparative review of 48 NQTLs
corresponding to 30 plans and issuers, none of the comparative analyses were
compliant. /d. at 15. When EBSA issued letters detailing the insufficiencies and
gave plans and issuers an opportunity to supplement their analyses, many of the
supplementations did not cure the insufficiencies or revealed new insufficiencies.
Id. at 18.

The level of noncompliance by plans and issuers targeted by EBSA indicates
widespread non-compliance among plans and issuers in general. The 2022 Report
notes that many plans were unable to provide comparative analyses of their
NQTLs because plan sponsors erroneously assumed their service providers had
already prepared such an analysis or would prepare one for them. 2022 Report at
14. EBSA discovered, however, that the plans’ service providers had not prepared
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an analysis and were also not complying with MHPAEA while administering the
plans. Id.

The lack of compliance with MHPAEA is most likely symptomatic of a much
greater problem. Most employers sponsoring self-insured plans adopt a prototype
plan and sign an administrative service agreement, sometimes called an
administrative service only agreement (ASO) with one of the large insurance
carriers — Blue Cross, UnitedHealth, Cigna, Aetna, Humana (BUCAHs) — and
assume that they have no more responsibility for the plan until contract renewal.
Their choices among network plans are limited because the market in a particular
area is usually dominated by one carrier. Often, the broker directing them to one of
the BUCAHEs is operating under significant conflicts of interest because the broker
receives compensation by the carrier it recommends. Employers think that they are
getting access to lower cost networks when, in fact, the evidence shows that in
many cases it would be cheaper for an employee to pay for the care out of pocket
than use insurance.?

The BUCAHS, acting as third-party administrators (TPAs), have no incentive to
cut costs because they are not paying the tab; the employer and employees are.
Employers who attempt to audit claims payments are met with resistance and
limitations on the number and type of claims that can be audited. TPAs are further
disincentivized to ensure that only valid claims are paid because their contracts
allow them to collect a percentage of what they recover if they fix their own
mistakes in paying the claim in the first instance. And in some instances, TPAs
who are also insurers self-deal by recouping overpayments made from fully-
insured plans to providers by taking money legitimately owed to those same
providers from self-funded plans.?

It is well-established that employers are fiduciaries when they hire service
providers and have a duty to monitor them on an ongoing basis.* Congress gave
employers much-needed tools to assist them in this important task when it passed
the broker and consultant fee disclosure requirements and prohibited gag clauses
under Division BB of the Consolidated Appropriations Act of 2021 (CAA). Based
on my discussions with experts and service providers in the employee benefits

2 See, e.g. How New Data On Hospital “Discounted Cash Prices” Might Lead To Patient
Savings, Health Affairs Blog, November 8, 2021, DOI: 10.1377/hblog20211103.716124

3 See, e.g. Lutz Surgical Partners v. Aetna, Inc., Case No. 3:15-cv-02595 (BRM) (TJB) (D.N.J.
Jun. 21, 2021).

4 See Tibble v. Edison Int’l, 135 S. Ct. 1823 (2015).

3
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field, many employers are not aware of their responsibilities under these provisions
(just as they were not aware of their responsibilities under MHPAEA) and very
few are prepared to comply with them. Shockingly, many employers are not even
aware that they have fiduciary duties with respect to their health plans even though
health plan fiduciaries have been subject to ERISA’s fiduciary rules since the
statute was passed more than 40 years ago.

While many employers have been asleep at the wheel, the cost of employer-
sponsored healthcare has sky-rocketed. According to a recent survey, the average
employee premium for family coverage has increased 22% over the last five years
and 47% over the last ten years. During this same period, workers’ wages
increased only 5% and inflation increased 1.9%.> A recent Gallup poll showed
that nearly 100 million Americans consider their health care system “expensive”
and “broken,” and 65% of those surveyed believe that employers have the most
power to bring down health care costs, with 65% saying that they have a lot of
power and 25% saying they have some.®

Enhance EBSA’s Ability to Enforce MHPAEA

If Congress is committed to enforcement of MHPAEA and an employer-sponsored
healthcare system that actually delivers the benefits promised for a price workers
can afford, it must give EBSA tools to leverage its limited resources (additional
financial resources would also be extremely helpful). As the 2022 Report notes,
DOL is responsible for overseeing over two million group health plans covering
136.5 million individuals. This is in addition to its responsibility for overseeing
other types of welfare plans and more than 700,000 retirement plans holding more
than $10 trillion in assets.” EBSA is a relatively small agency with fewer than
1,000 employees overall and only 364 investigators as of FYE 2020.8 With so few

’ Employer Health Benefits 2021 Annual Survey at 6, Kaiser Family Foundation, November 10,
2021; https://www kff org/health-costs/report/202 1-employer-health-benefits-survey/, accessed
February 25, 2022.

® Have Americans reached a breaking point with our health care system? Scott Woolridge,
Benefits Pro, Dec. 21, 2021; https:/tinyurl.com/ywt3tumx, accessed February 25, 2022.

" EBSA Restores Over $2.4 Billion to Employee Benefit Plans, Participants and Beneficiaries,
Fact sheet; U.S. Department of Labor, Employee Benefits Security Administration, Washington,
DC, 20210, Updated as of October 14, 2021; https://tinyurl.com/2p8srwdh, accessed February
25,2022

8 Employee Benefits Security Administration: Enforcement Efforts to Protect Participants' Rights
in Employer-Sponsored Retirement and Health Benefit Plans, May 27, 2021; U.S. Government
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resources, EBSA has done a remarkable job of enforcing a very complex statute
covering such a wide range of plans and impacting the national economy in such a
significant way.

One way that EBSA can leverage its resources more efficiently is if Congress
passes legislation based on the 2022 Report’s recommendations. First, EBSA
should be given the authority to assess civil monetary penalties for parity
violations. Under the current statutory scheme, there are no strong financial
incentives for an employer to comply with MHPAEA before being investigated by
EBSA because the only penalty for noncompliance is for the employer to do what
it should have done in the first place — bring the plan into compliance and pay the
required benefits. The threat of substantial civil monetary penalties would serve as
a strong deterrent to non-compliance and incentivize employers to take their
fiduciary duties seriously or risk financial consequences.

Second, ERISA should be amended to give DOL the authority to directly pursue
parity violations by issuers and issuers serving as TPAs. Section 502(b)(3) of
ERISA, 29 U.S.C. § 1132(b)(3), prohibits the Secretary of Labor from enforcing
mental health parity provisions against health insurance issuers offering health
insurance coverage in connection with a group health plan. More than one-third
(36%) of ERISA participants and beneficiaries are covered by fully insured plans.’
Moreover, most employers with self-insured plans purchase prototype plans from
these same major insurers. Those same employers rely on the insurers to
administer their plans including making final and binding coverage determination
in mental health cases. Because the insurers generally apply the same utilization
review criteria across their entire commercial book of business, they are
incentivized to reduce benefit costs and deny coverage in both insured and self-
insured plans, resulting in systemic violations. !’

Accountability Office, GAO-21-376; https://www.gao.gov/products/gao-21-376, accessed
February 23, 2022.

° Employer Health Benefits 2021 Annual Survey at 9, Kaiser Family Foundation, November 10,
2021; https://www kff.org/health-costs/report/202 1-employer-health-benefits-survey/, accessed
February 25, 2022.

10 See, e.g., Wit v. United Behavioral Health, No. 14-cv-02346-JCS, 2019 WL 1033730 (N.D.
Cal. Mar. 5, 2019) (finding that United Behavioral Health’s single set of guidelines for making
coverage determinations meant its decisions for self-insured plans were infected by its conflicts
of interest with respect to the fully insured plans it provided).

5
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Enabling DOL to directly pursue issuers and TPAs would leverage DOL’s
resources to enforce MHPAEA significantly. Because of the significant control
issuers have over all aspects of employer-sponsored healthcare, I would urge
Congress to extend that authority beyond MHPAEA to enforcement of all ERISA
provisions relating to employer-sponsored healthcare plans.

Third, Congress should amend ERISA to clarify that participants and beneficiaries
of ERISA-covered plans are entitled to be made whole when their claims are
denied and additionally give the Secretary of Labor authority to seek such relief on
their behalf. While the Supreme Court in Cigna Corp. v. Amara'! 1aid the
groundwork for an argument that participants are entitled to be made whole and
courts have granted such relief; it is not explicit in the statute and is subject to
judicial interpretation. This would not only redress the harm caused by parity
violations, but it would also incentivize compliance. Plan fiduciaries are more
likely to comply with MHPAEA and provide the required benefits if they know
that they will be liable for the harm caused to participants if they do not do so.
Moreover, the threat of a lawsuit by DOL on behalf of large numbers of injured
participants for make-whole relief is much more likely to result in compliance.

Finally, Congress should significantly alter the existing standards of MHPAEA.
The admirable goals of MHPAEA cannot be met by the above measures alone. The
attempt to make comparable mental health and medical coverage, plan by plan, is
inherently unwieldy and unenforceable. Congress should, at a minimum, consider
DOL’s recommendation that MHPAEA be amended to ensure that mental health
and substance use disorder benefits are defined in an objective and uniform manner
pursuant to external benchmarks based on nationally recognized standards.

Amend ERISA to Strengthen Participants’ Rights to Protect their Interests

Even if Congress could increase EBSA’s resources exponentially, private
enforcement of ERISA’s protections for participants and beneficiaries in health
plans as well as pension plans must be strengthened. One of the primary purposes
of ERISA is to protect the interests of plan participants and beneficiaries “by
establishing standards of conduct, responsibility and obligation for fiduciaries of
employee benefit plans, and by providing for appropriate remedies, sanctions, and

W Cigna Corp. v. Amara, 563 U.S. 421 (2011).
6
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ready access to the Federal courts.” 29 U.S.C. § 1001(b).'? ERISA, as interpreted,
has fallen far short of that purpose.

It would be impossible to provide enough funding for the DOL to oversee and
enforce ERISA on behalf of two million group health plans covering 136.5 million
individuals, 700,000+ retirement plans holding more than $10 trillion in assets, and
the many other benefit plans DOL is charged with regulating (i.e., dental plans,
vision plans, wellness plans, short-term disability plans, long-term disability plans,
severance plans). For this reason, it is imperative that Congress strengthen the
rights of participants and beneficiaries to protect their own interests in their
ERISA-covered employee benefit plans. While the statute was enacted explicitly
for this purpose, the following issues have all served to weaken the rights of
participants and beneficiaries and have made it more difficult for them to protect
their own interests, placing and even greater burden on DOL to enforce ERISA.

Discretionary Clauses.
Since the Supreme Court’s decision in Firestone Tire & Rubber Co. v. Bruch," the
vast majority of employee benefit plans grant insurance companies and others
deciding benefit claims broad discretion to determine eligibility for benefits and to
interpret the terms of the plan. These clauses change the default de novo review
standard that courts would otherwise apply in reviewing benefit denials to a
standard that is extremely deferential to the plan fiduciaries (referred to as either
the abuse of discretion standard or the arbitrary and capricious standard). In
practice, this deferential standard of review makes it extremely difficult for plan
participants and beneficiaries, particularly those challenging healthcare or
disability denials, to obtain promised benefits even if the court determines that it
would decide the matter differently under a de novo standard of review. The
deferential standard of review also severely limits the scope of discovery in a suit
challenging a benefit denial. All of this unfairly disadvantages sick, retired, and
disabled individuals challenging benefit denials.

12 See S. Rep. No. 127, 93d Cong. Ist Sess. 35 (1973) (ERISA's enforcement provisions are
“designed specifically to provide both the Secretary and participants and beneficiaries with broad
remedies for redressing or preventing violations of [ERISA]. *** The intent of the Committee is
to provide the full range of legal and equitable remedies available in both state and federal courts
and to remove jurisdictional and procedural obstacles which in the past appear to have hampered
effective enforcement of fiduciary responsibilities under state law or recovery of benefits due to
participants.”).

13 Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 1010 (1989).
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Indeed, many states have banned such clauses in insurance policies issued in their
states. According to the National Association of Insurance Commissioners
(NAIC), as of the spring of 2020, 26 states have enacted laws prohibiting these
clauses in at least some kinds of insurance policies.'* Some of these bans are
based on a model rule adopted by the NAIC. The NAIC and these states have
generally cited the misleading nature of discretionary clauses and the fact that they
undermine promises of coverage. While courts have nearly always upheld these
bans, such bans are only applicable to insured plans, and not to self-funded plans,
because of ERISA’s broad preemption provision.

The same reasons that support the adoption of the model rule drafted by the NAIC
and the adoption of bans on discretionary clauses by so many states also support
adoption of a federal ban in ERISA. A federal ban enacted through ERISA will
also serve to ensure uniformity among plans in different states and between
insured and self-funded plans. Finally, such a ban is in keeping with ERISA’s
statutory goal to protect plan participants and beneficiaries and ensure that they
receive the benefits they have been promised.

Arbitration Clauses.
Plan sponsors are increasingly including provisions in their employee benefit plans
requiring participants to arbitrate benefit and fiduciary breach claims instead of
bringing suit in federal court as permitted under ERISA. Some courts have upheld
plan arbitration provisions that also prohibit class action lawsuits and/or severely
limit a participant’s ability to obtain relief to the plan as a whole.!> Other courts
have held the opposite.'® Some plan fiduciaries assert that participants have agreed
to these arbitration provisions by continuing to work and participate in the plan,
even when they have not received a copy of the plan document and the arbitration
provisions are not included in the summary plan description. Some arbitration

14 Prohibition on the Use of Discretionary Clauses Model Act, Jennifer Neuerburg; ST-42-2,
NAIC Model Laws, Regulations, Guidelines and Other Resources—Spring 2020;
https://tinyurl.com/4tpmu4sw accessed February 24, 2022.

15 See, e.g., Dorman v. Charles Schwab Corp., 780 F. App’x 510 (9th Cir. 2019); Holmes v.
Baptist Health South Florida, Inc., No. 21-22986-Civ-Scola, 2022 WL 180638 (S.D. Fla. Jan. 1,
2020); Coleman v. Brozen, Case No. 4:19-cv-705, 2020 U.S. Dist. LEXIS 79367, at *9 (E.D.
Tex. May 6, 2020)..

16 See, e.g., Smith v. Board of Directors of Triad Manufacturing, Inc., 13 F.4th 613 (7th Cir.
2021); Cedeno v. Argent Trust Company, No. 20-cv-9987 (JGK), 2021 WL 5087898 (S.D.N.Y.
Nov. 2, 2021); Hensiek v. Bd. of Dirs. of Casino Queen Holding Co., No. 3:20-cv-377-DWD,
2021 WL 267655 (S.D. 1ll. Jan. 25, 2021); Hawkins v. Cintas Corp., No. 1:19-cv-1062, 2021
U.S. Dist. LEXIS 14766, 2021 WL 274431 (S.D. Oh. Jan. 27, 2021).
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provisions include confidentiality clauses that make it impossible for participants
to inform others of fiduciary breaches.!’

Plan fiduciaries are also asserting that participants are required to arbitrate
benefit and fiduciary breach claims based on employment agreements. '8
Participants are often unaware that by agreeing to arbitrate employment claims,
they are also agreeing to arbitrate plan claims. These provisions erect barriers
in conflict with ERISA’s stated purpose of “providing for appropriate
remedies, sanctions, and ready access to the Federal courts.” 29 U.S.C.
1002(b). They also potentially make plan fiduciaries subject to conflicting
arbitration decisions, even when the behavior in question impacts all plan
participants equally, violating ERISA’s goal of consistent and uniform
application of fiduciary standards among plan participants.

In addition, some plans purport to prohibit participants and beneficiaries from
bringing actions against the plan or against plan fiduciaries as class actions or as
representatives of the plan. The cost of pursuing an individual participant’s claim
may outweigh the value of the individual claim. Thus, these restrictions may
defeat the ability of participants and beneficiaries who have a small claim from
obtaining redress even if the violation at issue is systemic and many other
participants or beneficiaries would have similar claims that could be addressed on
a class or representative basis.

Representational Standing.
ERISA was enacted to protect the interests of participants and beneficiaries in
employee benefit plans by subjecting those who administer plans to stringent
fiduciary standards and by giving participants and beneficiaries ready access to the
federal courts to protect those interests. ERISA section 502(a)(2), 29 U.S.C.
1132(a)(2), expressly gives plan participants and beneficiaries a cause of action for
fiduciary breaches that impact a plan and provides for appropriate relief to the plan
for those breaches under section 409 of the Act, 29 U.S.C. 1109.

In Thole v. U.S. Bank," the Supreme Court ruled that a plan participant lacks
standing under Article IIT of the Constitution to assert a fiduciary breach claim

17 See, e.g., California Commerce Club, Inc., 369 NLRB No. 106 (June 19, 2020) (The National
Labor Relations Board (NLRB) held that confidentiality language in an arbitration agreement an
employer required its employees to sign as a condition of employment was a lawful action).

18 See, e.g., Cooper v. Ruane Cunniff & Goldfarb, Inc., 990 F 3d 173 (2d Cir. 2021); Williams v.
Imhoff, 203 F.3d 758 (10th Cir. 2000).

19140 S. Ct. 1615 (2020).
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involving a defined benefit pension plan where the participant continues to receive
vested benefits. The effect of this decision is to deprive participants and
beneficiaries of the right to hold plan fiduciaries accountable for losses to the plan
from fiduciary breaches or to obtain other equitable relief to protect the plan unless
the plan does not have enough assets to pay benefits. While an injury to a
participant’s plan will, other things being equal, increase the risk that the plan’s
participants and beneficiaries will ultimately fail to receive their full promised
benefits, the court failed to view this risk as a sufficient injury to confer standing
under Article I1L.

Thole has been applied to deny Article III standing to health plan participants
seeking to correct fiduciary breaches. Even though plan participants contribute to
the cost of their own benefits through premium deductions, deductibles and co-
payments, courts have held that they do not have Article I1I standing to challenge
fiduciary breaches in the management of their health plans that increase costs
unless they have been denied a benefit because of the wrongdoing.?

Anti-Assignment Provisions.
Some plans prohibit participants or beneficiaries from assigning their claims for
health care benefits. Giving effect to these anti-assignment provisions, some courts
have refused to honor assignments by plan participants or beneficiaries to their
medical providers.?! The medical provider, however, normally has greater
knowledge and resources to pursue claims that may relieve the participant of a
payment obligation if successful. Indeed, it is very often the case during the claims
process that the plan’s TPA (often an insurance company) deals with the medical
provider rather than the participant, whose treatment or illness may hinder the
participant’s ability to deal with the claim and who, in any event, likely cannot
explain the clinically appropriate reasons for the medical necessity of the
treatment. Medical providers nearly always obtain assignments from their patients
but have no way to know if the plan has a provision that purports to prohibit such
assignments. This inability to know if an assignment will be honored, and the very
real risk that it will not, adds to the medical provider’s risk of non-payment and
may lead some providers to refuse to treat even insured patients unless they pre-
pay for their treatment, which many people cannot afford to do. For these reasons,

2 See, e.g., Scott v. UnitedHealth Group, Inc., 540 F. Supp. 3d 857 (D. Minn. 2021); Winsor v.
Sequoia Benefits & Ins. Services, Inc., No. 21-cv-00227-JSC, 2021 WL 5053087 (N.D. Cal.
Nov. 2, 2021).

2 See, e.g., Davidowitz v. Delta Dental Plan of Calif,, Inc., 946 F.2d 1476, 1481 (Sth Cir. 1991).
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it is simply more equitable and efficient to allow a medical provider to pursue the
claim if the patient assigns the claim to that provider.

Attorney’s Fees for Participants and Beneficiaries that Prevail in

Actions for Benefits.
In many disputes over benefits or payments from a plan, the participant or
beneficiary must retain legal counsel and other experts to analyze difficult legal,
medical and contractual issues and to protect their rights during the plan’s internal
claims process. Indeed, because claimants generally are forbidden from
supplementing the plan’s claims procedure file with additional pertinent evidence
during the lawsuit, it is very important that the record in the claims file contain
complete information, which is hard for a plan participant to analyze without legal
counsel.

The current language of ERISA section 502(g)(1), 29 USC 1132(g)(1), states that
in any action brought “by a participant, beneficiary, or a fiduciary, the court in its
discretion may allow a reasonable attorney’s fee and costs of action to either
party.” Courts have read this provision as not authorizing the award of attorney’s
fees for that portion of the attorney’s work and costs incurred in the pre-judicial
claims process (the administrative phase), even if a participant achieves some
success on the merits of his benefits claim in the court action.?? This makes it more
difficult for claimants to retain legal counsel, particularly in cases with relatively
small claims, and results in unfair claims denials. Section 502(g)(1) should be
amended to require courts to consider attorney’s fees and costs incurred during the
administrative phase of the claims process, as well as those incurred in the court
action, when deciding on an award of attorney’s fees and costs. It should also be
amended to enable courts to award fees incurred for consultants and other experts
during the administrative phase.

In addition, some courts do not allow a prevailing party’s expert witness fees
incurred in the court action to be included as a cost under section 502(g).%* Section
502(g) should be amended to make clear that such expenses are includible when a
court awards costs of action filed in the claims dispute.

22 See, e.g., Cann v. Carpenters’ Pension Trust for N. Calif., 989 F.2d 313, 317 (9th Cir. 1993);
Anderson v. Procter & Gamble Co., 220 F.3d 449 (6th Cir. 2000).

B See, e.g., Agredano v. Mut. of Omaha Companies, 75 F.3d 541, 542 (9th Cir. 1996) (affirming
district court order denying plaintiff’s request for expert witness fees, in which it stated that
“[t]here is no right to expert witness fees under ERISA”); Holland v. Valhi, Inc., 22 F.3d 968,
979-80 (10th Cir.1994) (holding that section 502(g)(1) does not authorize courts to shift expert
witness fees except to the extent allowed by 28 U.S.C. §§ 1920 and 1821).
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Venue.
Currently, section 502(e)(2) of ERISA, 29 USC 1132(e)(2), allows suits to enforce
ERISA’s protections in federal court to be brought in the district where the plan is
administered, where the breach took place, or where a defendant resides or may be
found. Some employee benefit plans, however, require that participants and
beneficiaries agree to bring any such suits in a particular federal district, such as
where the plan is administered. Courts have upheld these plan provisions.?* In
effect, this may limit participants and beneficiaries to bringing ERISA claims in
courts that are hundreds or even thousands of miles from where they live or work,
which is likely to be prohibitively inconvenient and expensive for the participant or
beneficiary. These plan provisions frustrate the statutory protections and
discourage participants and beneficiaries from enforcing their rights under ERISA.

Statute of Limitations for Benefit Claims.
ERISA contains a statute of limitations for suits to enforce ERISA’s fiduciary
requirements but does not contain a statute of limitations for suits to recover
benefits or for other relief pursuant section 502(a)(1)(B), 29 USC 1132(a)(1)(B).
Courts generally apply whatever time limits the plan provides, or in the absence of
a plan provision that has been disclosed to the claimant in the final adverse
determination, courts look to statutes of limitations applicable to similar claims
under state law in the district where the suit is brought.?® These courts do not
always agree about the analogous state law and the statutory periods can vary
greatly even with respect to the same kind of state-law claim. In addition, courts
disagree about when claims accrue. ERISA should be amended to provide for a
uniform statute of limitations for denial of benefits claims that also defines when a
claim accrues.

Effect of Fraud or Concealment on the Statute of Limitations.
Section 413 of ERISA, 29 USC 1113, sets out the statute of limitations for legal
actions under Title I of the Act. Cases must be brought within 6 years after the
violation occurs, or within 3 years after the plaintiff had actual knowledge of the
violation, whichever is earlier. However, in cases where the fiduciary breaches are

2 See, e.g., Smith v. Aegon Cos. Pension Plan, 769 F.3d 922 (6th Cir. 2014); In re Mathias, 867
F.3d 727 (7th Cir. 2017).

B See, e.g., Pattersonv. Chrysler Grp., LLC, 845 F.3d 756, 762-63 (6th Cir. 2017); Castaldi v.
River Ave. Contracting Corp., No. 14-CV-5435, 2015 WL 3929691, at *8 (S.D.N.Y. June 22,
2015) Syed v. Hercules Inc., 214 F.3d 155, 166 (3d Cir. 2000); Lang v. Aetna Life Ins. Co., 196
F.3d 1102, 1104 (10th Cir. 1999).
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fraudulent or where they have been concealed, the action may be brought within 6
years after the discovery of the fiduciary breaches. Courts have consistently read
the “fraud or concealment™ language of section 413 to mean only fraud, thereby
effectively reading out the term “concealment™ as a separate basis for invoking the
6-year period.?® The proposed amendment would return section 413 to its original
plain meaning by treating concealment as a separate and distinct basis for the
longer limitation period.

Exculpatory Provisions.
Plan fiduciaries sometimes agree to contractual provisions in service provider
agreements that require the plan to hold harmless or reimburse the TPA or other
plan service provider if they have been found liable for illegal conduct. These
provisions are essentially contracts of adhesion and result in ERISA plan
fiduciaries spending plan assets meant to pay for plan benefits on reimbursing the
illegal conduct of their service providers. Those acting on behalf of employee
benefit plans often lack the bargaining power or will to restrict these provisions
which should be made illegal.

Exhaustion of Fiduciary Breach Claims.
The majority of courts have held that participants and beneficiaries who are
alleging that plan fiduciaries have violated ERISA fiduciary duties may file suit in
court without having to exhaust internal plan procedures such as those that are
designed to resolve benefit claims.?” Some courts, however, including the Seventh
and Eleventh Circuits, have required plan participants or beneficiaries that wish to
sue plan fiduciaries for breaching their fiduciary duties under ERISA to first
exhaust any plan procedures to allow plan fiduciaries to consider whether to
correct or defend the asserted violations.?® This sets up an unfair and unnecessary
obstacle to court access for workers who wish to protect their employee benefit
plans from mismanagement or other wrongdoing by plan fiduciaries.

2 Radiology Ctr., S.C. v. Stifel, Nicolaus & Co., 919 F.2d 1216, 1220 (7th Cir. 1990); Larson v.
Northrop Corp., 21 F.3d 1164, 1172-73 (D.C. Cir. 1994); Schaefer v. Arkansas Medical Soc'y,
853 F.2d 1487, 1491 (8th Cir. 1988).

7 See, e.g., Zipfv. AT&T Co., 799 F.2d 889 (3d Cir. 1986); Smithv. Syndor, 184 F.3d 356 (4th
Cir. 1999); Chailland v. Brown & Root, Inc., 45 F.3d 947 (5th Cir. 1995); Hitchcock v.
Cumberland Univ., 851 F.3d 552 (6th Cir. 2017); Horan v. Kaiser Steel Ret. Plan, 947 F.2d 1412
(9th Cir. 1991); Held v. Hanover Leasing Corp., 912 F.2d 1197 (10th Cir. 1990); Stephens v.
PBGC, 755 F.3d 959 (D.C. Cir. 2014).

28 See, e.g., Lindemann v. Mobil Oil Corp., 79 F.3d 647 (7th Cir. 1996); Lanfear v. Home Depot,
Inc., 536 F.3d 1217 (11th Cir. 2008).
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Disclosure of Documents.
ERISA has long required plans to disclose certain documents to their participants
and beneficiaries, upon request. Section 104(b) of the Act, 29 U.S.C. § 1024(b),
requires plans to provide certain specific types of documents as well as “other
instruments under which the plan is established or operated.” Participants and
beneficiaries have cited this provision in requesting copies of asset valuation
reports and actuarial reports used to determine benefit amounts in certain plans as
well as audit reports of plan accounting practices required by the Act. Courts,
however, have interpreted this language as not requiring plans to disclose such
reports.?” Amending ERISA to clarify that all of the documents discussed in this
paragraph, and any contracts entered into with covered service providers for which
plan assets are used to pay (such as ASO contracts between TPAs and plans), are
required to be produced in response to a request made pursuant to section 104(b),
would allow Plaintiffs to better research the issues affecting their claim prior to
litigation. Not only will this increase transparency and help participants and
beneficiaries protect their employee benefits, but it will also discourage the filing
of class action lawsuits when the documentary evidence does not support a
violation. Plaintiffs lacking the necessary documents often file the complaint on
“information and belief” only to later find out that documents to which the plaintiff
did not have access defeated or changed the nature of their claims.

Conclusion

Congress passed ERISA to protect the interests of participants and beneficiaries of
employee benefit plans because it believed it was in the public interest to have
such plans. The financial stress placed on workers who contribute their hard-
earned dollars toward out-of-control healthcare costs is a major cause of the mental
health crisis facing our nation. Every dollar spent by an employer on an inefficient
healthcare system is a dollar not spent on employee wages or other business
priorities. Every dollar spent by an employee on increased premiums, deductibles
and co-payments is a dollar not spent on other necessities of life. Congress can
move toward fixing our broken healthcare system and solving the mental health
crisis by giving EBSA the resources it needs and by removing the barriers placed
on private enforcement.

® See, e.g., CWA/ITU Negotiated Pension Plan Bd. Of Trs. v. Weinstein, 107 F.3d 139 (2d Cir.
1997) (actuarial reports not disclosable); Faircloth v. Lundy Packing Co., 91 F.3d 648 (4th Cir.
1996) (stock valuation reports not disclosable), Shaver v. Operating Eng’rs Local 428 Pension
Trust Fund, 332 F.3d 1198 (9th Cir. 2003) (financial records used on forms submitted to DOL
and IRS not disclosable).
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Chairman DESAULNIER. Thank you, Ms. Handorf. Now we will
hear from Mr. Biggs. Mr. Biggs, the floor is yours.

STATEMENT OF MR. ANDREW BIGGS, SENIOR FELLOW,
AMERICAN ENTERPRISE INSTITUTE, WASHINGTON, D.C.

Mr. BigGs. Thank you very much, Chairman DeSaulnier, Rank-
ing Member Allen, and members of the subcommittee. Thank you
for the opportunity to testify today. My remarks will focus on how
environmental; social and governance considerations should factor
into the duties of fiduciaries such as retirement plan administra-
tors owe to plan participants.

I wish to start by pointing out the overlooked successes of the US
retirement system. Despite what you may read about a purported
retirement crisis, nearly all indicators of retirement preparedness
are pointing in the right direction.

More Americans are saving more for retirement than ever before,
with savings increasing among every age, income, educational, and
racial or ethnic group.

Americans are working longer and delaying claiming social secu-
rity benefits. More retirees are receiving benefits from private re-
tirement plans. Retirement incomes are at record highs across the
income distribution, and poverty and old age are at record lows.

I am not Pollyannaish when it comes to our retirement system.
I point out these successes so that we know what we may put at
risk by ill-conceived policies. Under ERISA, fiduciaries are charged
with acting solely in the interest of retirement plan participants.
The Supreme Court unanimously ruled that those interests should
be defined in purely financial terms.

Now it is perfectly reasonable to suppose an environmental, so-
cial and governance factors could affect the financial returns on in-
vestment, but here is the problem. To the degree that ESG factors
directly affect financial returns, those factors are likely already in-
corporated into the price of those investments.

The firm that is superior in ESG factors in ways that will raise
the firm’s profits will carry a higher price today before any regula-
tions or legislation has been passed.

A firm whose ESG practices may reduce its profits will trade at
a lower price today. Why do I say that? Today that is a supposition
that we apply to nearly every factor that can affect financial re-
turns.

Investors like to make money in any factor that they believe will
affect the firm’s profits will be factored into the price they’re will-
ing to pay for the firm’s stocks. That is true for ESG characteris-
tics, just as it is true from whether investors think the new Play
Station or Marvel movie will be a success. The Federal Thrift Sav-
ings Plan offers only index funds for precisely that reason.

However, I am concerned that the regulatory or legislative at-
tempts to force ESG further into the mix could have adverse re-
sults. For instance, H.R. 3604 would require that fiduciaries docu-
ment how they have considered economic issues such as local job
creation and affordable housing, employee treatment issues such as
health safety, diversity, demographics, human rights, the right to
collectively bargain, the prevention discrimination child labor and
supply chain management.
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Environmental consideration, such as climate issues, species
endangerment, environmental justice, worker transitions with re-
spect to the shift to low carbon economy, and governance consider-
ations such as executive compensation and board diversity.

Given that exhaustive list of criteria, and the fact that a fidu-
ciary who violates their duties risks being sued, fined or impris-
oned, many fiduciaries might simply opt for the ESG fund to pro-
tect themselves, much as physicians practice wasteful pre-
cautionary medicine to protect against malpractice suits.

I know that both legislation and regulations say the ESG factors
should be included only if they do not reduce the value of an in-
vestment to the client. In the real world, including ESG funds, may
be seen as an effective safe harbor against litigation.

In an era of increasing lawsuits in 401K plan providers, that
may skew fiduciaries’ behaviors, but this would effectively negate
ERISA’s requirements that investors be placed first.

The Americans’ savings for retirement will be placed after
Congress’s desire to promote certain public policy goals, and after
financial advisor’s desire not to risk litigation for failing to promote
Congress’s goals.

This could come at the expense of the saver. Research has shown
that economically targeted investments conducted by State and
local government pension plans are associated with lower invest-
ment returns. Other research in peer review journals finds that
ESG investments tend to produce lower risk adjusted returns than
other investments.

Likewise, a recent study from the Center for Retirement Re-
search at Boston College found that across nearly every asset class
the 10-year average return on ESG funds trailed that of a com-
parable Vanguard index fund by an average of over 3 percentage
points annually.

One reason for that is that ESG funds carry far higher fees than
index funds. I believe fees help account for the rising popularity of
ESG funds in the investment industry. In an era of index funds,
actively managed ESG funds can be far more profitable to the fund
manager, but this often comes at a cost to the investor’s own sav-
ings.

Again, I do not oppose fiduciaries considering any factors that
would affect the financial value of investment offers, including
ESG. We should consider carefully, either regulations or legislation
that will push fiduciaries beyond that. Thank you very much.

[The prepared statement of Mr. Andrew Biggs follows:]
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Chairman DeSaulnier, Ranking Member Allen, and members of the Subcommittee.
Thank you for the opportunity to testify today. My remarks will focus on how
environmental, social and governance (ESG) considerations should factor into the
fiduciary duties that retirement plan administrators and other fiduciaries owe to plan
participants.

I wish to start by pointing out the overlooked successes of the U.S. retirement
system. Despite claims to the contrary, nearly all indicators of retirement preparedness
are pointing in the right direction. Compared to the 1970s, when participation in
traditional “defined benefit” pensions peaked at less than 40 percent of the private sector
workforce, more Americans are saving for retirement; they are contributing a larger share
of their salaries toward retirement; they have amassed over seven times the total
retirement savings, with savings increasing among every age, income, educational and
racial or ethnic group; they are working longer and delaying claiming Social Security
benefits; more retirees are receiving benefits from private retirement plans; retirement
incomes are at record highs across the income distribution and poverty in old age is at
record lows; and in survey after survey retirees express satisfaction with their financial
situations, with 80 percent of retirees telling Gallup they have “enough money to live
comfortably” and only five percent of retirees telling a Federal Reserve survey that they
are “finding it hard to get by.”

I am not Pollyannaish when it comes to our retirement system. I believe that
investment offerings can be improved and fees reduced. But as we consider steps that
would affect the system by which Americans save for retirement, we should be conscious
of how well the U.S. retirement savings system is currently working and be wary of

policies that might undermine these essential programs.
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I take no position on the general importance of environmental, social and
governance factors, on which informed Americans of good will have differing opinions.
Likewise, I express no strong opinions on general public policies that may or may not be
enacted to further ESG-related goals, which might include taxes, subsidies, regulations, or
even outright bans on certain activities.

My narrow concern is how consideration of ESG factors might affect the U.S.
retirement saving system. In particular, I fear that current proposals to give ESG factors
greater emphasis in retirement planning could undermine Americans’ retirement savings
as a means to pursue public policy goals that are distinct from the retirement system and
the legal obligations currently placed upon plan fiduciaries.

Sections 403(c) and 404(a) of the Employee Retirement Income Security Act of
1974 (ERISA) require fiduciaries to act solely in the interests of retirement plan
participants and for the “exclusive purpose” of providing benefits to participants and
beneficiaries and defraying reasonable expenses of plan administration. Various court
rulings have eliminated any ambiguity regarding the meaning of these provisions. In the
1983 case of Donovan v. Mazzolam, the Ninth Circuit stated that a fiduciary must act
with “complete and undivided loyalty to the beneficiaries.” Similarly, in the 2012 case of
Dudenhofer v. Fifth Third Bancorp, the Sixth Circuit noted that a fiduciary owes a duty
of loyalty “pursuant to which all decisions regarding an ERISA plan must be made with
an eye single to the interests of the participants and beneficiaries.” Similarly, in the same
case of Fifth Third Bancorp v. Dudenhoeffer, the Supreme Court of the United States
ruled unanimously in 2014 that the benefits of participants, which fiduciaries must treat
as their “exclusive purpose,” do not include nonpecuniary benefits, such as broader goals

concerning the environment, the economy or society.
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More recently, however, policymakers have discussed broadening the criteria to
effectively require fiduciaries to consider environmental, social and governance (ESG)
factors in guiding portfolio allocations. A proposed rule published in late 2021 by the
Employee Benefits Security Administration of the Department of Labor states that a
fiduciary’s analysis of potential investments “may often require an evaluation of the
economic effects of climate change and other environmental, social, or governance factors
on the particular investment or investment course of action.” The proposed rule, as well

as legislation entered by Members of Congress, includes references to investments that are

"« "«

“socially responsible,” “sustainable” and “responsible,” “environmental, social, and

” o«

corporate governance (ESG),” “economically targeted,” and so forth.

Background. In 2018 the California Public Employees Retirement System
(CalPERS), which is one of the world’s largest pension systems, chose to divest from
tobacco products. In one sense, this is entirely reasonable: tobacco use literally kills
thousands of Americans each day. Yet, in doing so, CalPERS cost its participants over
$3.6 billion in investment gains over the following two decades.? However laudable the
broader goal, it is difficult not to interpret CalPERS’s actions as undercutting its
fiduciary duty to maximize the financial benefits to the participants of the program, on
whose behalf CalPERS collects and invests contributions. The only saving grace is that,

since for every seller there also is a buyer, someone else whose investments were not

controlled by CalPERS made that $3.6 billion instead.

! See “Prudence and Loyalty in Selecting Plan Investments and Exercising Shareholder Rights.” A
Proposed Rule by the Employee Benefits Security Administration on 10/14/2021.
https://www.federalregister.gov/documents/2021/10/14/2021-22263 / prudence-and-loyalty-in-selecting-plan-
investments-and-exercising-shareholder-rights

2 “CalPERS Decision to Divest from Tobacco Is Costly.” Chief Investment Officer Magazine.
December 12, 2018.
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Could the same thing happen with ESG-oriented investing? It is not hard to
imagine that it could, for two reasons.

First, to the degree that ESG factors are relevant to investment returns, there is
little reason to assume that market prices do not already capture their effects. The
efficient market hypothesis, for which Eugene Fama won the 2013 Nobel Prize in
economics, holds that the current price of a stock incorporates all the available
information regarding the future cash flows that stock will produce, such as the level and
timing of dividends, the risks the firm faces, and so on. It is the rapid incorporation of
available information that makes stock prices so difficult to predict, since changes in
prices will generally arise only from the incorporation of new or previously-unknown facts.
This logic lies behind the decades-long shift of retirement plans from actively-managed
investments to passive index funds, a shift that is widely-acknowledged to have been of
massive benefit to retirement savers by producing higher returns with lower management
fees. As Justice Breyer noted in his unanimous court ruling in Fifth Third Bancorp v.
Dudenhoeffer, “a major stock market ... provides the best estimate of the value of the
stocks traded on it.” The Federal Thrift Savings Plan offers only index funds for precisely
these reasons.

The movement to incorporate ESG factors in fiduciaries’ investment
recommendations assumes that financial markets’ ability to incorporate myriad types of
new information into asset prices for some reason does not work for the laundry list of
items the proponents favor. If so, including ESG and related information would increase
returns and/or reduce the risk of a plan’s investments. However, I see little reason to
assume this is the case. Profit-oriented investors already have incentives to seek out
investments that will maximize returns over the long run. Proponents of ESG investment
practices have not presented a compelling case that markets cannot or do not take these

4
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factors into account when such factors are likely to influence the returns on a given
investment. To be clear, under the proposed rule a given investment cannot be included
or excluded simply because it is good or bad when judged by ESG criteria. Rather, those
criteria must be shown to impact the returns on such an investment in ways that current
market prices have not already anticipated.

In simple terms, if ESG criteria make sense from a purely financial standpoint,
then profit-oriented investors will adopt them without being prodded to do so. If ESG
criteria do not make sense from a purely financial standpoint, then implicitly promoting
them via regulation violates the fiduciary standards set out in ERISA.

Moreover, it is not clear that ESG investing practices would even alter the
underlying ESG-related factors that are purported to influence investment returns.
Remember that for each seller of a stock motivated by ESG concerns, there will be a
buyer of that stock who is likely more focused on the pure financial returns of that asset
and who judges that it is a good investment. Again, unless we assume that people who are
motivated by environmental, social and governance concerns know something about the
market that others do not and are not being swayed by their non-financial concerns about
ESG factors, there is little reason to suppose that ESG investing will be superior to other
investment philosophies, much less to a passive indexing approach.

Second, assets that may not appear attractive from an ESG perspective may
nevertheless have value as part of a larger investment portfolio. For instance, research has
found that the returns from energy sector firms have a low correlation with the rest of the

market.® A low correlation to other investments provides diversification that allows for

? Fischel, Daniel R., and Compass Lexecon. “Fossil fuel divestment: A costly and ineffective
investment strategy.” Compass Lexecon (2015).
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higher returns at lower levels of risk. The inclusion of energy stocks in a broader portfolio
has been found to increase the annualized risk-adjusted returns by 0.5 percentage points,
which over long periods amounts to a significant difference in the funds available to
households in retirement. Thus, a bias against energy-sector investments would tend to
harm investors’ interests.

In theory, the proposed regulations and legislation are purely informational, and
more information makes for more efficient markets. However, plan sponsors and
fiduciaries face an increasing number of lawsuits.* And, like physicians who practice
“precautionary medicine” to avoid malpractice suits, it is not difficult to imagine that
fiduciaries would follow suit with regard to ESG issues. Advisors may recommend steering
clear of firms that seem to run afoul of the environmental, social or governance practices
dictated by the regulation, even if investing in those firms might be in the financial best
interest of their clients.

I find it difficult to accept this is not the intended effect of proposals that would
require fiduciaries to consider and produce a report on, among other things: economic
factors such as local job creation and affordable housing; employee treatment factors such
as health safety, diversity, demographics, human rights, the right to collectively bargain,
prevention of discrimination and child labor, and supply chain management;
environmental considerations such as climate issues, species endangerment, environmental
justice, worker transitions with respect to the shift to a low carbon economy; and

governance considerations such as executive compensation and board diversity.

! For instance, see J.D. Supra. “Supreme Court Declines to Close Floodgates on 401(k) and 403(b)
Fee Litigation.” January 28, 2022. https://www.jdsupra.com/legalnews/supreme-court-declines-to-close-
1375430/
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Moreover, there are reasons to fear that a reliance on ESG investments could
materially harm the retirement savings of U.S. investors. The precursor to ESG investing
was socially or economically targeted investments designed, for instance, to spur local
economic growth. ESG investing has became a major factor only in recent years. However,
researchers at the Center for Retirement Research (CRR) at Boston College looked at the

effects of social investing and ESG

Table 1. Annualized returns on ESG and Vanguard funds by investment practjces on state and
asset class, 10 years through 2020.

ESG minus local government pension

ESG Vanguard Vanguard . .
Bond (short) 3.5% 27% 0.8% investment returns over the period
Bond (long) 4.5% 8.1% -3.6% 2001 to 2018. The CRR study’s
Equities (large cap) 11.6% 14.0% -2.4% .
Equities (mid cap) 10.1% 12.5% -2.4% authors found that “state
International 7.2% 10.8% -3.6% mandates and ESG policies reduce
Real estate 2.4% 9.7% -7.3%

. . ) . annual returns by 70 to 90 basis
Source: Center for Retirement Research at Boston College. Y

points... The negative relationship

between state mandates and returns in both equations is consistent with the results of
earlier studies.”

The Boston College researchers also compared the returns on a variety of ESG
funds to those of Vanguard index funds covering similar asset classes. With the exception
of short-term bond funds, the Vanguard index funds handily out-performed competing
ESF funds, by an average of over three percentage points per year. Much of this difference
was due to ESG fund’s substantially higher fees, though substantial performance

differences existed even prior to fees being deducted. Indeed, part of the appeal of ESG

» Aubry, Jean-Pierre, Anqi Chen, Patrick M. Hubbard, and Alicia H. Munnell. "ESG Investing and
Public Pensions: An Update." Center for Retirement Research at Boston College State and Local Pension
Plans 74 (2020).
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funds to the investment community may rest on fees: in an era when index funds have
driven fees practically to zero, special-purpose investment vehicles such as ESG funds are
likely to be far more profitable to the financial industry.

Recent research from the Employee Benefit Research Institute has found that
women and employees with low account balances are more likely to choose ESG funds in
defined contribution plans.S If these funds do not produce the same risk-adjusted returns
as non-ESG funds — and there is reason to fear they will not — then these groups would be
made financially worse off and gender and income inequality in retirement savings may be
increased.

While the proposed DOL rule purports that ESG factors may not detract from the
priority given to risk and return in choosing investments, the inherent subjectivity of
these newly-added criteria make treating them as “tiebreakers” difficult or impossible.
For instance, over the past 10 years, the Vanguard S&P 500 index fund (VFINX) has a
mean annualized return of 16.39 percent, a standard deviation of annual returns of 13.20
percent, a Sharpe ratio of 1.11 and a Sortino ratio of 1.81. All of these figures could be
taken beyond two decimal points of precision.” What are the chances of a true “tie”
between this investment and an ESG-based alternative?

Moreover, even in the unlikely case of a tie, a prudent advisor would inquire as to
the possibility of an actively-managed fund producing higher returns net of fees in future
years. According to Wharton School professor Kent Smetters, over a 10-year period
actively managed funds focusing on mid- and large-cap stocks underperformed a passive

index fund 97 percent of the time. And even the three percent of funds that outperformed

% Bearden, Bridget and Michael Gropper. “ESG Investment Options in Public DC Plans.” EBRI
Issue Brief. February 24, 2022.

" The Sharpe and Sortino ratios are measures of an investment’s return relative to its risk.
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the index over a 10-year period tended to underperform the index in following years.® In
general, any actively-managed fund is a risky bet versus a passive fund, and particularly
so if we have reason to believe that the markets may already have incorporated the effects
of the ESG factor on future returns.

Concluding remarks on ESG. One does not need to be a denier of man-made
climate change or indifferent to social and governmental issues to believe that ESG-driven
investment practices may be harmful to investors. One must only believe that when
investment is directed at goals other than maximizing the financial gains to savers, that
savers’ financial interests may be harmed.

Under ERISA, the American saving for retirement comes first. My concern with
some proposals regarding ESG investing practices is that, over time, the retirement saver
could come third: first would come the public policy interests favored by Congress,
followed by the financial interests of fiduciaries who may fear being sued if they do not
sufficiently promote those goals. Only then would come the interests of investors. That is
not an outcome that would serve Americans well.

It appears that the goal of ESG standards is to raise the cost of capital for firms
that do not follow the environmental, social or governance practices that the sponsors of
such regulations and legislation favor. If that is what Americans in fact wish to do, there
are much more direct and efficient ways to do so, such as explicit taxes on activities we
disfavor and subsidies for activities we favor. Government does that all the time. But if

Americans don’t wish to enact such taxes or subsidies, or at least not in sufficient

% The Wharton School, University of Pennsylvania. “Active vs. Passive Investing: Which Approach
Offers Better Returns?” https://executiveeducation.wharton.upenn.edu/thought-leadership/wharton-wealth-
management-initiative/wmi-thought-leadership/active-vs-passive-investing-which-approach-offers-better-

returns/
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numbers that Congress is able to pass legislation to that effect, then perhaps we shouldn’t
be doing them. And, more strongly, I believe we should not be doing them by the back

door in a way that may violate the spirit, and potentially the letter, of the law.

Comments on Discussion Draft of Retirement Legislation

In this section I offer specific comments on several issues raised in the Majority’s
discussion draft of retirement-related legislative provisions.

Section 5, Automatic re-enrollment. This section requires that, when
employers use automatic enrollment in retirement plans, an employee who affirmatively
declines to participate must restate that decision not to participate every three to five
years or otherwise be automatically re-enrolled. These policies must balance questions of
how long an employee’s decision is deemed to last — does “No” mean “No”? — versus the
general benefits to retirement income security of automatic enrollment. While granting
the trade-offs, employees should be clearly presented with the option to remain outside of
the employer’s retirement plan. Most workers do need to save for retirement on top of
Social Security, and employer sponsored plans generally offer both a tax benefit and an
employer-match, which is effectively “free money” to the employee.

Section 6, Employee ownership and participation initiative. This section
would establish a grant program to promote Employee Stock Ownership Plans (ESOPs),
in which employees purchase or are granted shares in their employer’s stock. While
ESOPs are helpful in increasing employees’ voice at work and in aligning economic
incentives between workers and management, I am not sure whether a new federal
promotional program is needed. More generally, I would not wish to see ESOPs expand at

the expense of 401(k)s or other retirement plans. A worker preparing for retirement

10
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generally wishes to diversify between his labor income and his savings, since if his
employer goes bankrupt, he does not wish to risk losing both.

Section 7, Rainy Day Savings. This section incorporates H.R. 4986, the Refund
to Rainy Day Savings Act, which facilities the establishment of “rainy day” savings
accounts run by the U.S. Treasury Department and funded with a portion of tax refunds
that individuals otherwise would receive. While I favor work to encourage rainy day
savings accounts, where possible I would tend to favor doing so as “side car” accounts
alongside 401(k) plans rather than through accounts run by the federal government.
Section 7 also reauthorizes an expanded Assets for Independence (AFI) program, which
facilitates the establishment of Individual Development Accounts (IDA). While I favor
IDAs as a way to build financial capacity and establish a broader ownership society, the
AFT program itself was found by HHS to be “slow to obligate funds and demonstrate

”»

results.” Therefore I suggest that Congress consider these provisions carefully before

moving forward.

11

Chairman DESAULNIER. Thank you, Mr. Biggs, perfect. We will
now hear from Mr. Szapiro.
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STATEMENT OF MR. ARON SZAPIRO, HEAD OF RETIREMENT
STUDIES AND PUBLIC POLICY, MORNINGSTAR, INC. AND
MORNINGSTAR INVESTMENT MANAGEMENT LLC., CHICAGO,
IL

Mr. Szapiro. Thank you, Chairman and members of the sub-
committee for this opportunity to discuss ways to improve the U.S.
retirement system.

I am head of retirement studies and public policy at Morningstar,
Inc., Morningstar Investment Management, LLC, and I also lead
our Center for Retirement and Policy Studies, which released new
research this morning addressing some of the issues that we are
discussing today, and which I excerpted it in my written testimony.

I am going to focus my remarks on the value of regulatory or
statutory clarity on how plan sponsors should use environmental
social governance, or ESG information, when selecting investments
for their retirement plans, and I have a different perspective from
Mr. Biggs, and I will try to explain why in this brief time.

As requested in my written testimony, I have also covered two
additional important issues, fee disclosures and provisions to ex-
pand access to lifetime income products and employer-based plans.
Morningstar’s mission is to empower investor success, and I bring
several Morningstar perspectives to this testimony. We offer a vari-
ety of services to retirement plan sponsors and participants, includ-
ing fiduciary services and managed accounts.

I bring the perspectives of my colleagues who work every day to
help investors reach their retirement goals. Morningstar also has
specific expertise in ESG analysis, and I have gathered our views
on the ESG issues from financial professionals across our organiza-
tion.

We categorize and rate different pooled investments such as mu-
tual funds based on their ESG attributes. We also identify funds
in our data base that claim ESG or sustainable investing as core
to their investment approach. Second, our equity analysts use ESG
as part of their approach to assessing investments.

Finally, our sustained analytics division is a leading provider of
ESG ratings and data. Let me try to be clear here. We believe pro-
posals to encourage plan sponsors to consider ESG information as
part of a prudent process for selecting plan investments such as the
Department of Labor’s proposal from last fall, are consistent with
common practices that asset managers use to integrate ESG con-
siderations into their investment processes and selections.

An ESG risk analysis can be part of any premium investment
analysis and does not need to be called out for special or unique
scrutiny. Indeed, many asset managers view ESG risk as a pecu-
niary matter that is fundamental to evaluating the likely risk-ad-
justed performance of an investment.

This view has become widespread in the past decade, and espe-
cially the past 5 years, as ESG issues are increasingly seen as po-
tentially material to the performance of an investment, and as
more robust ESG data and analytics have become available allow-
ing asset managers greater insight into material ESG issues.

To be more specific, many firms have some financially material
amount of exposure to climate risk, but those without a plan to
transition away from fossil fuels, or with physical assets vulnerable
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to severe weather risk may be caught flat footed in the face of new
regulation or environmental realities.

Or to take another example, companies with poor human capital
management may find it very difficult to retain or attract talent to
remain competitive in the future. They could also face regulatory
risks and reputational risks from customers.

Beyond managing the ESG risks, participants themselves may
want investment options that align with their personal values, es-
pecially around sustainability related issues.

To the extent that plan sponsors can offer options that support
these values without sacrificing risk adjusted returns, and over the
past half decade data shows many sustainably oriented funds have
performed well, such investment alternatives could encourage peo-
ple to save, or save more for retirement, furthering the overall goal
of enhancing U.S. retirement security.

I just want to take a moment to talk about the State of ESG and
401K plans today. Plan sponsors appear to have shied away from
considering ESG information and analysis in part because of regu-
latory uncertainty. In doing so, sponsors have left the U.S. defined
contribution system in the aggregate tilted toward investments
with more, rather than less ESG risk.

Specifically, just 4 percent of investment options and 2 percent
of assets are in strategies with the lowest levels of ESG risk, but
10 percent of all strategies rated by Morningstar are in this cat-
egory. Unless retirement plan sponsors are convinced that ESG
risks are overstated, they might want to reexamine their invest-
ment choices through an ESG lens.

When some regulatory uncertainty appears to have a real-world
effect, exposing retirement savers to more risks than might be pru-
dent. I also want to note that in our study we find about 60 percent
of assets that are not in target date funds, but other designated in-
vestment alternative assets, are in actively managed funds.

Many of those managers are considering ESG risks, but some of
them are not, so just to address what Mr. Biggs said, I do not think
it is the case that all plans are using passive investments today.
Thank you.

[The prepared statement of Mr. Szapiro follows:]
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Written Testimony of Aron Szapiro
Head of Retirement Studies and Public Policy
Morningstar, Inc./Morningstar Investment Management LLC

Health, Employment, Labor, and Pensions Subcommittee
House Committee on Education and Labor
"Improving Retirement Security and Access to Mental Health Benefits"
March 1, 2022

Chairman DeSaulnier, Ranking Member Allen, and members of the subcommittee. Thank you for this
opportunity to appear before you to discuss ways to improve the U.S. retirement system.

My name is Aron Szapiro, head of retirement studies and public policy at Morningstar, Inc. and
Morningstar Investment Management LLC. | also lead our Center for Retirement and Policy Studies,
which released new research this week addressing some of the issues we are discussing at this markup
today, and which | have included in this written testimony.*

There are several important policy changes before the committee today. | will start with a discussion on
clarifying how plan sponsors should use environmental, social, and governance, or ESG, information
when selecting investments for their retirement plans. As requested, | am also covering two additional
important issues: 1) fee disclosures and 2) provisions to expand access to lifetime income products in
employer-based plans.

Morningstar's mission is to empower investor success. | bring several perspectives from across
Morningstar to this testimony. We offer a variety of services to retirement plan sponsors and
participants. including fiduciary services and managed accounts. So, | bring the perspectives of my
colleagues who work every day to help investors reach their retirement goals. Morningstar also has
specific expertise in ESG analysis, and | have gathered our views on some of the ESG issues in this
testimony from financial professionals across our organization. First, we categorize and rate different
pooled investments such as mutual funds based on their ESG attributes, and we also identify funds in
our database that claim ESG or sustainable investing is core to their investment approach. Second, our
equity analysts use ESG analysis as part of their approach to assessing investments. Finally, our
Sustainalytics division is a leading provider of ESG ratings and data.

1. ESG Information and Selecting Investments for Retirement Plans

Evaluating Long-Term Risks, Including ESG Risks, Is Fundamental to Investing
Proposals to encourage plan sponsors to consider ESG information as part of a prudent process for
selecting plan investments, such as the Department of Labor's proposed regulation "Prudence and

! Please see https://www.morningstar.com/Ip/retirement-plan-landscape to download the full report.
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Loyalty in Selecting Plan Investments and Exercising Shareholder Rights," are consistent with common
practices that asset managers use to integrate ESG considerations into their investment processes and
selections.

ESG risk analysis can be part of any prudent investment analysis—and should not be called out for
special, unique scrutiny. Indeed, many asset managers view ESG risk as a pecuniary matter that is
fundamental to evaluating the likely risk-adjusted performance of an investment.

This view has become widespread in the past decade, and especially the past five years, as ESG issues
are increasingly seen as potentially material to the performance of an investment and as more-robust
ESG data and analytics have become available, allowing asset managers greater insight into material ESG
issues.

To provide a specific example, many firms have some financially material amount of exposure to climate
risk. Those without a plan to transition away from fossil fuels or with physical assets vulnerable to
severe weather risk may be caught flat-footed in the face of new regulation or environmental realities.

Or, to take another example, companies with poor human capital management may find it not only
difficult to retain the talent they need to remain competitive, but they also could face regulatory risks
and reputational risks from customers.

Beyond managing ESG risks, many participants want investment options that align with their personal
values, especially around many sustainability-related issues. To the extent that plans can offer options
that support these values without sacrificing risk-adjusted returns—and over the past half-decade data
shows many sustainably-oriented funds performed well—such investment alternatives could encourage
people to save, or save more, for retirement, furthering the overall goal of enhancing U.S. retirement
security.? While professionals often focus on returns, encouraging more contributions is also an
important way to help workers build sufficient retirement savings. Offering appealing investment
options may encourage people to save; Congress should enable plans to offer such options.

Defined-Contribution Plans Sometimes Offer Sustainable Options, but Plan Investments Take on High
Levels of ESG Risk

Plan sponsors appear to have shied away from considering ESG information and analysis, in part
because of regulatory uncertainty.

In doing so, sponsors have left the U.S. defined-contribution system in the aggregate tilted toward
investments with more ESG risks. Unless retirement plan sponsors are convinced that ESG risks are
overstated, they may wish to re-examine their investment choices using an ESG lens.

The evidence that defined-contribution plans are often not helping their participants avoid ESG risks
comes from an analysis of ESG risk in defined-contribution plan investment options. The ESG Risk Rating
is a measure developed by Morningstar's Sustainalytics division, which seeks to capture the degree to

2 Stankiewicz, A. January 2022. "Sustainable Funds U.S. Landscape Report: Another Year for Broken Records."
Morningstar Manager Research. https://www.morningstar.com/Ip/sustainable-funds-landscape-report. The report
finds that slightly more than half of sustainable funds finished in the top half of their Morningstar Category, led by
equity funds.
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which companies fail to manage environmental, social, and governance risks, potentially imperiling their
long-term economic value. Exhibit 1 shows that U.S. retirement plans offer investment options that are
more likely to have higher ESG risk compared with the overall distribution of ESG risk in investments that
Morningstar rates. The exhibit measures the percentage of assets that are in the various categories of
ESG risk assigned by the Morningstar® Sustainability Rating™ for funds, or globe rating. On an asset-
weighted basis, plan participants generally do not invest in strategies with low levels of ESG risk.
Specifically, just 4% of investment options and 2% of assets are in strategies with the lowest level of ESG
risk, but 10% of all strategies rated by Morningstar are in this category.

Exhibit 1: Percentage of Investment Options and Assets in Defined-Contribution Plans by ESG Risk

Percentage of Invesment Options and Assets in Defined-Contribution Plans by ESG Risk

M Investment Options — Standard Distribution of Investments M Assets
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Source: Morningstar investment data matched with Form 5500 data for 2019 and the Momingstar® Sustainability Rating™

As many as 48% of retirement plans with at least 100 participants already offer investment strategies
that use ESG analysis to evaluate investments, but most of these do so in a limited way. (In a recent
comment letter to DOL, Morningstar identified 36% of plans as having ESG investment options, and we
have since expanded our ability to identify investments on Form 5500.)

Although the department identifies 9% of plans using ESG strategies as a best guess in the regulatory
impact analysis, | believe the true number is quite a bit higher, at least among plans with more than 100
participants. Part of the difference in estimates may result from using different definitions for an ESG
fund. | begin the analysis by generating a list of funds that as of 2019 used Morningstar's broadest
definition of ESG, which includes any fund with a prospectus that references considering ESG
information for selecting securities. | then match those funds to data in the publicly available the 2019
Form 5500, which results in the finding that 48% of plans with more than 100 participants offered at
least one fund with an ESG component. | believe this percentage is almost certainly higher today as
funds increasingly reference ESG analysis in their prospectuses.

Morningstar's data team has refined this definition, and as | get 2020 and 2021 defined-contribution
plan filings, | will be better able to separate funds that have a clear commitment to ESG analysis from
those that do not.
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2. Fees Vary Widely Across Plans, Highlighting the Importance of
Clear Disclosures for Participants, Plan Sponsors, Third-Party
Benchmark Providers, and the Employee Benefits Security
Administration

Morningstar has long advocated for increased fee transparency into retirement plan lineups. Proposals
to require a review of the investment lineup fee disclosures (also called 404(a)5 disclosures) to plan
participants are important, as participants do not always understand the fees they pay.® Congress could
also consider reviewing publicly available fee disclosures on Form 5500, which could help plan sponsors,
regulators, and third-party benchmark providers better educate plan sponsors about whether the fees
in their lineup are reasonable.

Participants at the Largest Plans Pay About Half as Much as Those Working for Employers With Small
Plans, Imperiling Their Retirement Goals

The larger the plan, the less expensive it is likely to be for its participants to invest for retirement, as
illustrated in Exhibit 2. | examine the asset-weighted expenses associated with the plan investments, the
overall plan administration expenses, and the total cost, which is the sum of both these numbers on a
plan-by-plan basis.

Exhibit 2: Median 2019 Defined-Contribution Total Costs by Plan Size (in Basis Points)

Plan Size  Investment Expenses Plan Expenses Total Costs
Small 43 37 88
Medium 45 N | 63
Large 40 9 | 52
Mega 33 6 I 4
0 25 50 75100 0 25 50 75100 0 25 50 75100

Source: Morningstar investment data matched with Form 5500 data for 2019.

Notes: Mega plans have more than $500 million in assets; large plans have $500 million or less in assets, but more
than $100 million; medium plans have $100 million or less in assets, but more than $25 million; and small plans
have less than $25 million in assets. The median total cost is not the sum of the medians for investment expenses
and plan expenses. Rather, | start with the sum of the investment expenses and plan expenses for each plan and
then take the median.

3 U.S. Government Accountability Office. 2021. "401(k) Retirement Plans: Many Participants Do Not Understand
Fee Information, but DOL Could Take Additional Steps to Help Them." https://www.gao.gov/products/gao-21-357

4
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The spread of fees that plan participants pay is particularly wide among smaller plans. Exhibit 3 shows
the total costs for small plans and all other plans. The distribution of total costs for small plans is much
wider than for larger ones, meaning a worker is much more likely to be in an expensive plan if her
employer's plan is small. Nonetheless, not all small plans are expensive. Some employers with small
plans report total costs that are competitive with larger plans. In fact, 23% of small plans cost
participants less than the median cost of 63 basis points for medium plans.

Exhibit 3: Total Costs Participants Pay to Invest in Defined-Contribution Plans, Small Plans and All
Other Plans

M Small Plans M All Other Plans

o o

Percentage of Plans

020 2040 40-60  60-80  80-100 100120 120-140 140-160 160-180 180-200 200+
Total Costs (in basis points)

Source: Morningstar investment data matched with Form 5500 data for 2019.

Notes: Small plans have less than $25 million in assets, and all other plans have $25 million or more.

In Addition to Requiring a Review of the 404(a)5 Disclosures, Reviewing Form 5500 Fee Information
Could Benefit the System

Workers at employers with smaller plans who are saving just as much as those at employers with larger
plans could have around 10% less in assets at retirement because of higher fees.* One way to help
address this issue would be to arm plan sponsors with better data and benchmarks by examining and,
where appropriate, reforming plan disclosures.

Form 5500, Annual Return/Report of Employee Benefit Plan, provides information on more than
730,000 retirement plans, including more than 141 million participants across all plans. Moreover, the
Form 5500 helps track more than $10.7 trillion in assets held for these savers to help support their
retirement.®

41 use the difference between 88 basis points and 41 basis points and assume constant contributions over 35 years
and steady 7% returns for this simple example.

5 Employee Benefits Security Administration, U.S. Department of Labor. 2021. "Private Pension Plan Bulletin:
Abstract of 2019 Form 5500 Annual Reports."
https://www.dol.gov/sites/dolgov/files/EBSA/researchers/statistics/retirement-bulletins/private-pension-plan-

bulletins-abstract-2019.pdf
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Revising Form 5500 to display the investment options, qualified defaults, and fees for each would
improve the retirement system. First, it would be much easier for regulators, third parties, and plan
sponsors to compare plans' investment lineups to see the variety of investment options available to plan
participants. Second, it would be much easier to see how much of a saver's hard-earned money goes
into investments, how much goes toward investment management (picking which individual stocks and
bonds to buy and sell), and how much goes to third parties for related services.

Providing third-party benchmark providers with better retirement plan data would make it easier for
everyone to compare retirement plans. Right now, ordinary people can easily compare the cost and
quality of different mutual funds on Morningstar.com or similar sites. But if they try to assess what a
401(k)'s strengths and weaknesses are, no one can tell them because the data is not out there. Some
providers, such as Morningstar, take the data that does exist to give their best assessment, but there are
limits to what they can do.

The DOL has recently proposed some changes to these Form 5500s that could help improve the quality
of these disclosures.® An additional review could help modernize the form, helping reduce the costs for
participants to save for retirement.

3. The U.S. Employer-Based Retirement System Could Help More
People Convert Their Savings Into Lifetime Income

A perennial issue for decades has been finding ways to ensure that American workers who rely on
defined-contribution plans do not outlive their savings. This problem has few easy solutions, but bold
policy shifts could help more workers hedge their longevity risk, which could help ensure more retirees
meet their financial retirement goals.

Although Many Workers Could Benefit From Lifetime Income Solutions, the U.S. Employer-Based
Defined-Contribution System Mostly Serves as an Accumulation System Today

Many Americans would benefit from an increase in guaranteed income in retirement to hedge against
the risk of outliving savings, and the proportion for which lifetime income solutions are needed is only
growing. There is no one-size-fits-all solution. Retirees have a wide variety of lifetime income needs,
depending on their preferences (such as for bequests or to maintain liquidity), their savings levels, the
replacement rate they receive through Social Security, and other factors. Products such as deferred-
income annuities and single-premium immediate annuities could provide needed stability in their
financial plans.” A lack of lifetime income options will become more acute for retirees in the future, as

¢ Employee Benefits Security Administration, U.S. Department of Labor. 2021. "Proposed Rule: Annual Reporting
and Disclosure." https://www.federalregister.gov/documents/2021/09/15/2021-19713/annual-reporting-and-
disclosure.

7 Blanchett, D. “Allocating to a Deferred Income Annuity in a Defined Contribution Plan." The Journal of
Retirement. Spring 2015. https://jor.pm-research.com/content/2/4/54
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today many retirees have life annuities through coverage from private-sector defined-benéefit plans, as
shown in Exhibit 4. (Public-sector plans continue to cover new workers in many cases.®) As workers with
access to only defined-contribution plans approach retirement, they face the challenge of managing
their assets in decumulation to generate steady income in retirement.

Exhibit 4: Retired and Separated Defined-Benefit Plan Participants and Beneficiaries, 2011 to 2019

— Retired Participants Collecting Benefits
— Separated Participants Entitled to Future Benefits
— Beneficiaries Receiving Benefits
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Source: Morningstar analysis of Form 5500 data.

Despite the benefits of guaranteed income, employer-sponsored plans do not generally offer annuity
products.® In fact, most participants take their assets from retirement plans to individual retirement
accounts, or IRAs, when they retire. Exhibit 5 illustrates the modest gains that plans have made in
growing the portion of their participants who are retired or separated.

Exhibit 5: Percentage of Plan Participants Who Are Retired or Separated by Plan Size
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Source: Morningstar analysis of Form 5500 data and 2020 projections based on available filings.

VanDerhei, J. "Deferred Income Annuity Purchases: Optimal Levels for Retirement Income Adequacy." Jan. 3, 2019.
Employee Benefit Research Institute. https://www.ebri.org/content/deferred-income-annuity-purchases-optimal-

levels-for-retirement-income-adequacy.

& Bureau of Labor Statistics, U.S. Department of Labor. 2021. "National Compensation Survey: Employee Benefits in
the United States." https://www.bls.gov/ncs/ncspubs.htm#/ncs/ncspubs.htm.

°U.S. Government Accountability Office. 2016. "401(k) Plans: DOL Could Take Steps to Improve Retirement Income
Options for Plan Participants." https://www.gao.gov/products/gao-16-433
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Notes: Mega plans have more than $500 million in assets; large plans have $500 million or less in assets, but more
than $100 million; medium plans have $100 million or less in assets, but more than $25 million; and small plans
have less than $25 million in assets. Plans with fewer than 100 participants do not report this data, so the small
category may not be fully representative. | exclude participants who have no assets in the plan.

Further, assets flow out of retirement plans rather than being used to purchase longevity insurance
through retirement plans. Most of these withdrawals happen when workers switch employers or retire.
| estimate that almost $4.61 trillion flowed out of defined-contribution plans from 2011 to 2020, mostly
in the form of rollovers and cash-outs but including some benefit payments. | estimate the employer-
sponsored retirement system was able to retain just $395 billion of these outflows, when participants
shifted money into another defined-contribution plan through a roll-in. Defined-contribution plans,
therefore, lost a net of $4.21 trillion from these outflows. Exhibit 6 shows how small roll-ins are relative
to net outflows from the defined-contribution system. Rollovers include all direct and indirect transfers
of money from a defined-contribution plan to IRA. Cash-outs include complete or partial withdrawals of
a balance or structured withdrawals for retirement income.

Exhibit 6: Estimated Net Outflows From and Roll-Ins to Defined-Contribution Plans, 2011 to 2020
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Source: Morningstar analysis of Form 5500 data and 2020 projections based on available filings

Notes: See methodology section of the Morningstar Retirement Plan Landscape report for details on this
calculation. Net outflows include cash-outs, rollovers, and direct payments to beneficiaries, less roll-ins captured
by the defined-contribution system when participants shift money into a defined-contribution plan. Net outflows
do not include other plan distributions, such as payments for insurance contracts.

Considerations for Allowing llliquid Annuities in Qualified Default Investment Products

One possibility for increasing the availability of lifetime income solutions in retirement plans is to make
more options possible for qualified default investment alternatives, or QDIAs. Most plans do not offer
fixed annuities, which are the simplest form of annuity in which a participant receives a stream of
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payments for life (starting immediately or in the future) in exchange for a payment. Many of these
products come with additional benefits and "free look" periods, but ultimately, they must reduce
liquidity as participants pool their longevity risk. In other words, for these products to work, they must
have a pool of people, some of whom will live considerably longer than others. In that sense, they are
insurance—like any other insurance product—but for the possibility of living longer than expected.

Practitioners know from experience with auto-enroliment into target-date funds, and into employer-
sponsored plans more generally, that default options serve as powerful nudges. Many individuals will
not change a default. Consequently, a policy recognizing annuities to be QDIAs or annuities in
combination with pooled vehicles to serve as QDIAs would open the gate for employers to be more
proactive in encouraging such products through default enrollment.

Nonetheless, we believe that most participants would need more than just a default allocation to
guaranteed income products. In an ideal world, workers would be on a default path to guaranteed
income but with multiple opportunities to receive advice or guidance on their allocations to such a
product. Workers need the confidence that such an irrevocable allocation is right for them, and people's
needs and wants for guaranteed income vary quite a bit. For this reason, defaults alone without such
personalization might not be a magic bullet if many workers opted out. Personalization may be the best
way for workers to build confidence in their annuity election.

Major consumer-protection challenges would also need to be addressed if Congress or the DOL were to
open the door for such annuity products. Regulatory standards would have to be appropriately
prescribed so the annuity products that are QDIAs serve the interests of retirement plan participants,
particularly given the new safe harbor. The DOL could set standardized disclosure requirements and
either restrict fees or make them so transparent that it would be easy to comparison shop, leading
annuities permitted in employer plans to tend toward lower-cost products.

Enhancing disclosures on Form 5500 so that third parties could benchmark lifetime income products
would also be important. While QDIA standards would not help increase access to annuities in IRAs
directly, the greater transparency around annuities that would result from some regulatory movement
in this area would benefit all individuals attempting to purchase annuities. In general, disclosures and
facilitating default enrollment, automatic contributions in small amounts, and clarifying safe-harbor
standards would make employers, plan participants, and IRA accountholders better able to navigate the
operational and legal challenges surrounding annuity purchase decisions.

Managed Accounts Can Offer Personalized Advice on Product Allocation Between Investments and
Annuity Options

Although target-date funds are a sensible option for many retirement plan savers, plan sponsors often
offer professionally managed accounts that create personalized recommendations for workers based on
their goals, assets, savings levels, and risk tolerances, among other factors. Managed accounts can help
workers and retirees set their asset allocations, set their goals for retirement, and understand how
much they need to contribute to retirement to help achieve their goals. Some plan sponsors have also
made these managed accounts QDIAs because of the advantages they can provide.
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Managed accounts (or even other one-off advice products) could be the most appropriate vehicle within
a QDIA for making product allocation decisions to annuities. Unlike with target-date funds or other
defaults without personalized advice, managed accounts accommodate the wide variety of individual
preferences and needs in making product allocations. As discussed earlier, while many workers might
benefit from an increase in guaranteed income, some would not. Further, the exact amount of optimal
guaranteed income varies. Managed accounts could also start with recommendations to help
participants maximize Social Security benefits before purchasing insurance products. Nonetheless, in
some cases, for certain worker populations, target-date funds with integrated annuity options could
improve the welfare of most retirement plan participants, although plan sponsors would need to
carefully analyze their worker population before making such an election.

10

Chairman DESAULNIER. Thank you to all the witnesses. Thank
you for being timely in your oral comments. Under Committee Rule
9(a) we will now question witnesses under the 5-minute rule. I will
be recognizing subcommittee members in seniority order, again,
and to ensure that the member’s 5-minute rule is adhered to, staff
will be keeping track of time. Please be attentive to the time, wrap
up when your time is over, and re-mute your microphone.
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As Chair I will begin by now recognizing myself for 5 minutes.
Ms. Handorf, when ERISA was enacted with overwhelming bipar-
tisan support in 1974, Congress made clear that its legislative pur-
pose was to provide “appropriate remedies, sanctions and ready ac-
cess to the Federal courts.”

Could you briefly explain how binding arbitration agreements
and class action waivers undermine that core tenant of ERISA?

Ms. HANDORF. Yes. They definitely do because they do not give
access to the Federal courts. They make it almost impossible to—
for participants to seek relief to the plan as a whole, which is gen-
erally what you would want to seek if you were trying to correct
a fiduciary misconduct with respect to an investment. In that way
it really—it is designed really to keep people out of court, rather
than to give them access to court.

Chairman DESAULNIER. Thanks. In my home State of California
our mental health parity law prohibits insurance companies from
including so-called discretionary clauses in health care contracts,
health plan contracts. This is an important protection in my view
that ensures consumers have a fair review of their benefit claim if
necessary, in court.

Ms. Handorf, how do discretionary clauses make it harder for in-
dividuals to access their health benefits? Why is it important that
Federal ERISA statute be amended to provide nationwide protec-
tions for plan participants considering actions like we did in Cali-
fornia?

Ms. HANDORF. Well, I think that when you see the discretionary,
the arbitrary and capricious or differential standard review in a
benefit claim, the court is really looking to see whether there is
anything that supports the administrator’s decision to deny bene-
fits rather than looking to see whether they are really entitled to
benefits.

The evidence indicates that a number of courts have said that
they would have granted benefits under de novo standard review,
but because it was a discretionary standard, they deferred to the
decisionmaker, so that really does deny participants their bargain
for benefits.

The other thing is that California is a great example of a State
that has concluded that these are not good for individuals covered
by insurance policies. The problem is that only applies to insurance
policies issued in the State of California, and the other states that
have adopted those provisions. It also only applies to fully insured
plans, not the self-insured plans, and in order to have a uniform
standard between insured and uninsured plans, and between—or
insured and self-insured plan, and between all states, you really do
need an ERISA standard.

Chairman DESAULNIER. Thanks so much. Mr. Biggs, in your
written testimony you say that the California Public Employees Re-
tirement System, CALPERS “costs its participants over 3.6 billion
in investment gains over two decades,” by choosing to divest from
tobacco products. You also mentioned that it undercuts its fiduciary
duty by not maximizing the financial benefits for its participants.

This was based on an article from Wilshire Associates. As you
are undoubtedly aware, that same firm, investment consultant firm
Wilshire Associates, said that the 3.6 billion dollars claim it up-
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dated its analysis from that number, and said that CALPERS had
done better by having a tobacco free equity portfolio.

In fact, they said that CALPERS gained 856 million by holding
no tobacco stocks between January 1, 2017, and June 30, 2020, be-
cause those shares lagged behind market during that period. Are
you aware of that, and I am respectful of the balance here of re-
sponsibility to the investment, but also doing that in the context
of short, mid-term and longer-term investments? Would you care to
respond?

Mr. BiGgGs. Sure. Thank you very much, Mr. Chairman. The 3.6
billion dollars figure I cited has been widely discussed, so it was
not reliant entirely on Wilshire. I was not aware of Wilshire’s more
recent research looking at that. There is a broader picture though
of looking at economically targeted investments from State and
local pension plans. I would refer you to this study from the Center
for Retirement Research at Boston College, but others have done
it as well.

Economically targeted investments have a much longer track
record than ESG investments, but they’re qualitatively similar, and
those have tended to be associated with lower returns with pension
plans that undertook them. What I was trying to do was highlight
the risk of this, that they have a duty to purely the financial re-
turns of their participants, and in these cases, they took choices
which seemed clearly skewed by a social desire to get out of tobacco
stocks.

Regardless of how that turned out in the end, the research does
tend to show that those types of investments are associated with
lower returns for State and local pensions. Those are the ones that
have used these sort of economically targeted investments most
commonly.

Chairman DESAULNIER. I appreciate that. Having been on a Re-
tirement Board when I was a county elected official during that pe-
riod of time, I appreciate that, but the dynamics of investments as
I'm sure you would agree trying to get this balance, and I would
include the health care costs, although the legal definition as you
mentioned we have to be mindful of it. With that, I would now like
to recognize—I am told I recognize our distinguished Ranking
Member of the full committee, Ms. Foxx, for her questions.

Ms. Foxx. I thank you distinguished Chairman for recognizing
me. Dr. Biggs, I am going to followup a little bit on the line of
questioning. ERISA requires retirement plan fiduciaries to act sole-
ly in the interest of plan participants and beneficiaries for the ex-
clusive purpose of providing benefits to participants.

In 2014, the U.S. Supreme Court ruled unanimously that under
ERISA the term “benefit” refers to financial benefits and does not
include non-financial benefits. Does the Biden administration’s re-
cent proposed rule on ESG investing comply with the Supreme
Court decision? How does the proposed rule treat non-financial fac-
tors?

Mr. BigGgs. Well, thank you, Congresswoman. Yes, as I made
clear in my written testimony, both the written word of ERISA,
and then the Court entered various Court interpretations showed
that the obligation of the fiduciary is solely to the participant, and
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solely to the participant’s pecuniary benefits, meaning the financial
benefits they get from the investment.

Those other factors such as environmental social governance eco-
nomically targeted investments, those can only matter to the de-
gree that they do not detract from the financial returns to partici-
pants.

Ms. Foxx. Thank you for—oh sorry, I was going to say thank you
for restating that. I have a couple other questions. Let me try to
get those in, and then I will let you come back. In September, Pen-
sion Benefit Guarantee Corporation stated that while insolvency
has been delayed, its insurance program for multi-employer pen-
sion plans is still likely to go insolvent.

Moreover, plans receiving lump sum payments from PBGC may
still fail. This is happening despite the taxpayer funded bailout of
underfunded and failing plans in democrat so-called American Res-
cue Plan. Should plans that receive a bailout from PBGC, which
have already failed to keep their promises to retirees, are allowed
to continue making new promises of benefits? Should Congress stop
plans from digging a deeper hole?

Mr. BigGs. With a single employer traditional pension accom-
panying off the pension plan, if that goes insolvent in general the
plan is frozen, meaning the plan cannot continue to promise new
benefits in general, but employees would be switched to a 401K
plan, then you figure out the liabilities of the plan, what can it con-
tinue to pay? What can it afford to pay?

What happened to multi-employer pensions is something very
different, and what that was allowed was that the pensions could
continue promising new benefits despite the fact that they are
going to require at least 100 billion dollars in new Federal money
simply to pay benefits they have already accrued.

Moreover, they are continuing to promise benefits that in the fu-
ture those plans will not be able to pay because the Federal money
is not going to be sufficient to keep them going indefinitely. I think
the multi-employer situation, both the initial regulation where
multi-employer plans were not required to fund sufficiently, and
then the bailout, I think to be frank Congress made a botch of it
from the beginning.

I think they should recognize that problem, freeze the plans, and
then build toward the future. What we have now is not fair.

Ms. Foxx. Thank you very much. Thanks for reiterating that. Dr.
Biggs a provision in the Chairman’s discussion graph requires an
individual to receive the written, notarized consent of his or her
spouse before taking a distribution from the retirement plan. One
of the many benefits of the 401K-type plan is the flexibility it pro-
vides participants to take distributions in times of emergency,
which we witnessed during the COVID-19 pandemic.

Does the discussion draft adequately consider instances when a
notarized consent may be impractical, or harmful to participants,
including for wives who need emergency access?

Mr. BigGs. Thank you. I have seen cases like the one raised by
Ms. Matsui where one spouse would attempt to drain an account,
and that’s a real problem. At the same time though you could have
cases where say in spousal abuse where you know would the
abused spouse be required to get her abuser’s consent?
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More generally, DC plans like 401K’s, withdrawals like that are
much, much more common than with traditional pensions. I just
think this needs additional study to quantify how often these
issues come up, and what are the best ways to balance things. I
just do not think there is a perfect you know cookie cutter solution.

Ms. Foxx. Sure. Now I got you offtrack in your first answer. Is
there anything else that you want to add to that that you didn’t
get a chance to say?

Mr. Bicgas. Well, I think the material effect of the regulations,
or legislation on ESG is going to need to push fiduciaries to over
consider ESG factors. Not to consider allowing to the extent that
it is allowed on the paper of the law, but to over consider them,
and I think that is inconsistent to the spirit of law, but also could
reduce financial returns.

Ms. Foxx. Thank you very much. Thank you, Mr. Chairman.

Chairman DESAULNIER. My pleasure, Ms. Foxx. I will now recog-
nize Mr. Courtney for 5 minutes.

Mr. COURTNEY.

Mr. COURTNEY. Thank you, Mr. Chairman, and thank you to our
witness. Again thank you, Mark, for mentioning the Work Act in
your opening remarks which is a bill that myself and Mark Pocan
have introduced along with Brian Fitzpatrick from Pennsylvania to
help promote ESOPs, employee stock ownership plans, which is you
know a great model for businesses that allow their workers, their
employees to become co-owners, and that creates obviously a really
healthy incentive in terms of people’s buy in to you know the suc-
cess of companies.

It also provides a really extremely strong retirement you know
option in terms of stock ownership. The data shows that ESOPs
outperform 401Ks by a wide margin and this bill, which is a very
benign bill, will allow the Department of Labor to really give tech-
nical assistance to companies who want to make that conversion,
purely voluntary, but there clearly is a need to increase people’s
understanding of ESOPs, and that bill will help provide it.

I will however, like to just pivot for a second to the issue of men-
tal health parity. Again, I always hear along with a couple of the
other veterans on the committee when we passed the Wellstone
Bill that created the Mental Health Parity Act. In one of the provi-
sions was to have the Department of Labor every 2 years give a
report in terms of how well we are doing.

The report that was just finished by the Department of Labor
unfortunately you know had a lot of shocking data in terms of the
number of violations by health plans and insurers. I would like to
ask Ms. Handorf again, just sort of again your take on that report,
and you know some of the suggestions including you know beefing
up enforcement.

Don Norcross’s bill I think is really going to go a long way to
helping us with that, but again maybe you can just sort of com-
ment a little more directly in terms of that report.

Ms. HANDORF. Yes, I think that the report is rather shocking in
the non-compliance. It is not shocking really when you look at the
employer’s sponsored health care in general because really what
you see is a system in which insurance companies either acting as
insurers or third-party administrators to plans, are really running
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these plans, and the employers are really not paying a whole lot
of attention to compliance.

They think that once they sign the contract that is the end of it.
If the Department of Labor can deal with the insurers and the
third-party administrators directly, they will be able to get compli-
ance in all of the plans that are administered or insured by those
third-party administrators. That will be much more effective than
to going to each individual employer and trying to get compliance.

I also think that the penalty provisions will put the employers
on notice that they need to be paying attention to what is in their
plans, and that if they do not, they are going to get a financial pen-
alty or if you give—make whole relief, the ability for the Depart-
ment to make whole relief for violations, that would be a further
incentive because there will be some financial harm that will come
along to an employer that does not comply with the statute, so I
fully support those recommendations.

Mr. COURTNEY. Great. Thank you. I mean one thing that I think,
you know, the shared experience before COVID—of the opioid cri-
sis, and what that has really done in terms of creating tremendous
demand for substance abuse and mental health services.

My experience in terms of talking to substance abuse and mental
health providers is that they really struggle to a much greater de-
gree interacting with private health plans, versus Medicaid. It just
kind of screams out that we really cannot allow that kind of dis-
parity. The COVID behavioral health overhang is just going to ag-
gravate that situation even more.

Again, I mean this is not a very discrete problem. This is a prob-
lem that is actually going to be growing in the wake of COVID, and
obviously the opioid addiction has not disappeared. Maybe again,
based on your experience whether or not that is what you are see-
ing in that sector of health care.

Ms. HANDORF. I am seeing it in that sector of health care, but
I think that is across the board with not just mental health parity.
I think that the inefficiencies in our current system have driven up
prices, both for employers and for participants who are paying pre-
miums and high deductibles, and I think that while transparency
is a really fine thing, you really need employers to feel compelled
to look at how their insurers, and third-party administrators are
administering the plans.

If they did, they would find a lot of things that would be rather
shocking. I think that we have to have a vibrant enforcement of
those provisions, and that comes by giving the Department more
authority, and also strengthening private enforcement.

Mr. COURTNEY. Thank you. I yield back.

Chairman DESAULNIER. Thank you, Mr. Courtney. We will now
recognize the ranking member of the subcommittee, Mr. Allen.

Mr. ALLEN. Thank you, Mr. Chairman. Dr. Biggs, in 2020 the
Trump administration Department of Labor issued a final rule pro-
hibiting ERISA retirement plan fiduciaries from subordinating the
financial interests of workers retirement savings to other unrelated
or collateral objections such as investing in investments based on
environmental social governance or ESG factors.



70

Why is it important that investment decisions be based only on
financial factors that are relevant to the risk of return on an in-
vestment?

Mr. BigGs. I think it is important because an ERISA plan, a
401K, is generally superior as a retirement vehicle to something
that is not covered by ERISA, say an IRA. You want to keep people
participating in those plans, but if they do not feel as if their best
interests are being looked after, they may choose to go elsewhere.

We want to have people invested in these plans. They do not
clarify a little bit we see disagreement on some of the ESG factors.
I am not sure how much there really is. I do not disagree that
these factors could affect the profits generated by a firm. If you
have a firm that is vulnerable to these factors, the CEO, and the
management firm they have the financial incentive to address as
best they can.

Next, existing financial market participants, there are hundreds
of millions of people investing in these firms. They then will weigh
in, and they will not pay as high a price for a firm that has not
addressed these factors. At that point you have really gotten on top
of that, I think. Considering on top of that you are assuming that
the fiduciaries were being pushed into these considerations by ESG
regulations.

You are assuming they know something that both the managers
of the firm and the investors in the market done. If there is one
thing we have learned over the past 20 to 30 years, it is that active
management often falls short of simply investing in the market
index. ESG is active management like anything else, and so I think
there is just a risk of not doing as well for your clients.

Mr. ALLEN. Right. It looks like just focusing on the actual finan-
cial returns detects savers and retirees, and they rely on these plan
fiduciaries to make the decisions on their behalf, and it is impor-
tant that they have the freedom to do this versus some one size fits
all top down rule from the Department of Labor saying oh, okay,
if you are going to get tax deferred retirement savings you have got
to have so much percentage in this.

I mean this administration has already been picking winners and
losers, so I mean don’t you think that the best protections for the
plan holders is to have the freedom to use their fiduciaries to give
them the proper advice, rather than the Biden administration?

Mr. BigGs. Sure. I mean I have no doubt if proponents of ESG
based investing think they are doing the best thing for the planet,
the best thing you know for workers, the best thing for Governors.
I do not doubt their motives on that. At the same time though, I
also do not doubt that the effect of these regulations is going to be
to push fiduciaries in a direction that may overcompensate for this.

Perhaps I can just touch back on a question that came up in
Chairman DeSaulnier’s questioning earlier looking at CALPERS,
they are economically targeted investments. I said that over a 20-
year period they had lost 3.6 billion dollars according to Wilshire.
Wilshire, quoting the Chairman, has said that over the past 3
years they had made 850 million dollars from this.

What that nets out is over 20 years they still lost several billion
dollars by investing in tobacco. That was very clearly driven by a
desire to sort of get out of the business of a harmful product. I do
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not blame people for wanting to do that, but that did come at the
expense of the participants. I just think that the record overall of
doing these things of actually benefiting the participants is not
very strong, but that is in fact the standard.

That is what ERISA says. If we want to change ERISA that is
fine. The standard on there is it has to be in the financial best in-
terest of the participants, and I think too much emphasis on ESG
factors is going to detract.

Mr. ALLEN. Well, you know obviously the Biden administration
signed the executive order protecting public health and environ-
mental and restoring science to tackle the climate you know crisis,
that executive order directs all Federal agencies to review, revise
and rescind guidance that is consistent with prioritizing environ-
mental justice and the creation of well-paying union jobs.

That is what we are up against. Unfortunately, I am out of time.
Hopefully another member of the committee can follow through on
this question. With that, thank you Mr. Biggs, and I yield back.

Chairman DESAULNIER. Thank you, Mr. Allen. I will now recog-
nize the gentleman from New Jersey, Mr. Norcross, for 5 minutes.

Mr. Norcross. Thank you, Chairman and thank you for holding
this hearing. Since I walked through these doors back in 2014, we
have been focused on the golden years. You work your whole life,
you play by the rules, you expect at the end that your retirement
will take you through those golden years. Unfortunately, we found
there are many impediments to that.

Certainly, when we look at a study by CNN Money, the percent-
age of workers in the private sector, through its own retirement ac-
count, it is a defined pension benefit, it is down to 4 percent. Down
from 60 percent. That is how much that has changed since 1980.

Today, only about 14 percent of companies have a combined of
both types, instead they have a 401. In the 401 there is typically
not an option for workers to replicate that what we call a lifetime
income option. A feature of defined benefit pension that we all
know well. Mr. Walberg and I have introduced a bill the Lifetime
Income for Employee Act that allows that to happen.

Mr. Szapiro, with the decline of defined benefit pensions is there
a concern that people with 401s could retire and outlive what they
have saved?

Mr. SZAPIRO. Yes absolutely. I am sorry.

Mr. NORCROSS. Just followup to that and speaking of that, is it
a good idea to increase lifetime income for 401s?

Mr. SzaPirO. Thank you so much for the question. This has been
a perennial issue for decades you know finding ways to ensure peo-
ple in defined contribution plans they do not outlive their savings.

I fully agree that policy that could help more workers hedge this
longevity risk could help more retirees achieve their retirement
goals, and that this you know when you look at the studies out
there, almost all of them will show many, many Americans would
benefit from an increase in guaranteed income in retirement, and
that’s only going to increase as more and more people exit the de-
fined benefit system.

It is the wave of defined contribution only workers begin to re-
tire. There is a reason they call this lack of annuitization the annu-
ity puzzle. It has been a very hard problem to solve, and I do think
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it is important to consider that retirees have a wide variety of life-
time income needs depending on their preferences—requests to
maintain liquidity, their savings levels, the replacement rate that
they will receive for Social Security and other factors.

Nonetheless, providing greater access to lifetime income solutions
is incredibly important. Our view is to the extent that it can come
with education, particularly personalized education so that partici-
pants can feel confident that the annuity recommendation, espe-
cially a recommendation into an illiquid, permanent election, into
an annuity product is right for them.

We think if participants have that confidence there would be a
big uptick. If those options were available inside defined contribu-
tion plans instead of 401K plans. This is a very important issue,
and it is only going to get more important.

Mr. NORCROSS. Thank you for your response. Certainly, we want
everybody’s golden years. I want to thank the committee for coming
together in bipartisan. We might have some different nuances, but
we all agree to work hard you should be able to retire in those
golden years.

A report that Joe Courtney was just talking about is Parity En-
forcement Equity Act. It has been on the books for a long time. You
talked about some of the enforcement capabilities in the bill that
is included, and we appreciate you Chairman putting that in The
Parity Enforcement Act. If you could define for us and walk
through what happens to a national insurance company who does
not include that? Ms. Handorf, if an insurance company elects not
to provide that mental health, as bad as it is out there right now
in the pandemic, what happens to that company?

Ms. HANDORF. The insurance company?

Mr. NORCROSS. They get caught.

Ms. HANDORF. Nothing.

Mr. NORCROSS. They have to pay for the bill, right?

Ms. HANDORF. Well, the only thing that happens is they have to
comply, have to pay for the benefits if it is a fully insured plan.
If it is a self-insured plan the employer has to pay the benefits, but
that is basically it. Know there are so many barriers to participants
who want to enforce their own rights to mental health parity.

You have to have a lawyer. You have to go through an appeal’s
procedure in which your lawyer does not represent you or does not
get paid for it. You are limited in what type of information you can
get, and what information you can present. You have anti-assign-
ment provisions in plans, all of those are barriers to participants
getting their benefits paid.

On top of it they are dealing with mental illness in some cases.
All of those things need to be fixed in order for the system to work.
Strengthen employee’s rights and strengthen the Department’s
rights to enforce.

Mr. NORCROSS. It is time to put some enforcement. Nobody is
looking for people, but my gosh, if we have not figured out mental
health is just as important as physical health, we as a country are
going to face in terms of that. I yield back.

Chairman DESAULNIER. Thank you, Mr. Norcross. We will now
recognize Mr. Walberg.
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Mr. WALBERG. Thank you, Mr. Chair, and thanks to the panel for
being with us on an important topic. Whenever this committee has
approached the subject of retirement policy we have done so gen-
erally in a spirited bipartisanship. That spirit still exists, and is
highlighted by the Life Act, which was introduced by my colleague
Representative Norcross and myself, as he has indicated already.

The Life Act will help guard against savers outliving their retire-
ment savings by expanding the accessibility of products that pro-
vide guaranteed life income. Approximately 10,000 Americans turn
65 every day, many of whom are expected to live up to 30 years
in retirement. If we are to address anxiety workers and retirees
feel about their ability to accumulate sufficient income that will
last throughout their retirement years, we must continue the bipar-
tisan progress Congress has made to improve defined covered con-
tribution system.

However, I have significant concerns about some of the other ap-
proaches we are discussing today, and the policy priorities of the
current administration. It appears the Department of Labor’s look-
ing to revive its flawed 2016 fiduciary rule, a regulation which
would have made it drastically more difficult and costly for families
to save for retirement.

Dr. Biggs, should the DOL revive the fiduciary rule? How would
lower to middle income savers be impacted?

Mr. BicGs. Well, the likely impact of reinstating the fiduciary
rule is it would raise the cost of financial advice, particularly, or
in a most salient way for low-and middle-income savers. The rea-
son is that currently a part of that advice is paid through fees the
fiduciary receives, or the participant receives otherwise, but those
fees are going to have to be charged out front.

Back in 2013, the United Kingdom had a very similar regulation
where advisors would have to act as fiduciaries, and several studies
that I have seen there have shown the intended increase to cost of
financial advice for low-income savers. It did so in a way, it raised
that upfront cost more than those savers were willing to pay.

Over in the UK it is called the guidance gap, where you know
for some people, it worked very well. For high income, people still
got the financial advice, but it made it harder for low-income peo-
ple to do it. In theory, the fiduciary rule sounds great, but we al-
ways have to think of what are the other effects of this.

We do not want to cut other people off from financial advice. I
think it is just thinking about how we balance these concerns.

Mr. WALBERG. Yes, we definitely want to get people started. If
we can get started it is kind of like potato chips, you just keep eat-
ing, and to make it difficult and costly. I do not get it, and I believe
that is why this rule was invalidated by the Federal Court in 2018.
How will the Department be able to revive it even though it was
blocked by the Court?

Will the Department be flouting the Court’s ruling do you think?

Mr. BigGs. I am going to credit you in the future for the potato
chips analogy, that is a very good one. I am a policy person, econo-
mist, not an ERISA lawyer. You want to take that for what it is
worth, but the Court ruling in the original fiduciary rule, which I
think came out in 2018, simply said that the DOL had gone beyond
their legal rights in doing that.
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I think if you wanted to go in that route again, I think you would
have to do it through legislation, rather than through regulation.
In general, that is how I think things should be done. In Congress,
people should agree on how you want to do that. That will tend to
produce compromise, it will be more lasting over time, than having
different administrations changed regulatory rules.

Mr. WALBERG. The Trump administration issued a revised rule
regarding investment advice in 2020, and full compliance with that
rule does not go into effect until June of this year. In your view,
Dr. Biggs, does it make sense for the Department to pursue a new
fiduciary rule when full compliance with the current rule has not
occurred? Would not it be wise to see how the current rule is work-
ing before you try to change it?

Mr. BicGgs. Now, I would stick with what we have, see how it
plays out, and then reconsider in the future. I think just trying to
jump back in on something which many people think would be
harmful, but also is invalidated in Court, I think you are just set-
ting yourself up for trouble, so let us just see how things go, study
it, and then look to improve it in the future.

Mr. WALBERG. I concur and seeing I have very limited time I will
yield back.

Chairman DESAULNIER. Thank you, Mr. Walberg. We will now go
to another member of the Michigan delegation, Ms. Stevens you are
recognized.

Ms. STEVENS. Well, thank you so much, Mr. Chairman. I could
not be more grateful for today’s just incredibly topical hearing, and
I really want to commend my colleagues. Congresswoman McBath,
for her discussion—direct bill that is in formulation, and I know
she is working hard on that. I got a chance to talk with her about
it.

Obviously, Congressman Norcross, for his work alongside Mr.
Walberg for the Lifetime Income for Employees Act as well. We are
working on these annuity contracts, which is just going to be very
important. Ms. Matsui, in particular, thank you for your testimony
today, to everybody, all of our distinguished witnesses.

Ms. Matsui, in particular you noted that women confront eco-
nomic challenges in the workplace, pay and retirement savings in-
equities. Certainly, in my home State of Michigan it has been re-
ported to just a recent March 2021 report from the Michigan Bu-
reau of Labor and Market Information and Strategic Initiatives
that women in Michigan experienced a sharp drop in employment
in April 2020 due to the pandemic.

What comes next? Loss of retirement savings. This was docu-
mented to be a longer period than it was for men, and frankly
women have just failed to recover. As the report notes that between
February and December 2020, roughly 136,000 women left the
labor force, and unfortunately this is likely to have a dramatic im-
pact on lifetime earnings and retirement savings.

Ms. Matsui, is this reflective of what is been happening nation-
ally when it comes to the pandemic’s impact on women?

Ms. MATsuUIL. Thank you very much for the question, Representa-
tive Stevens. We have in fact seen significant employment impacts
on women from the pandemic, so over 1.8 million net jobs have
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been lost since February 2020, and I will also note that nearly a
million women have left the labor force altogether.

One of the things about retirement is that it is premised on the
time value of money. The assumption is if you start early, if you
continue to invest, the cumulative impact of just continuing to con-
tribute and interest means that you will have a nest egg at retire-
ment. Unfortunately, the converse is also true. When there are dis-
ruptions to employment, when people are not able to save or to con-
tribute, that sets retirement offtrack.

There is I think a significant concern that the impacts of the
pandemic will be to further derail women’s retirement security, and
for some women later in their careers it may be too late to make
up the difference. You know when people are kind of at the height
presumably of their income, that is the time when they are sup-
posed to add additional savings, additional cushion.

If they are not able to do that, and in fact, if they have been hav-
ing to rely on or withdraw those retirement savings, their own re-
tirement can be delayed or indefinitely deferred.

Ms. STEVENS. Yes. I noticed your testimony cites research sug-
gesting younger workers entering the job market in a period of
high unemployment may experience reduced earnings for up to 10
years as well as reduced job mobility. Could you elaborate on that
based on what you were also just talking about?

Ms. MATSUIL I am happy to. Thank you for the question. This is
really something that we saw you know kind of for millennials
after the last recession. They left school with a lot of debt. They
found you know jobs at lower pay with less mobility, and it really
is a challenge, especially for workers at the beginning of their ca-
reer when they are paying off student loans.

Their salaries are lower. They cannot save for homes. They can-
not pay off their debt. They may defer having children. Of all of
those things, it seems so far off to start saving for retirement that
they do not begin to accumulate the savings that they can, that
they need to for the length of their careers.

Just to the extent that we are seeing disparities for pay, for
women across the board, as soon as they start in the labor force
and throughout their lives, there is also going to be a disparity for
women, even among younger workers.

Ms. STEVENS. Yes, sure. Let me just to conclude on a point as
well because I served in the U.S. Department of Treasury for a
number of years and we did a fair amount of financial education,
particularly around retirement. I remember when we rolled out the
My IRA and things along those lines that have been really impor-
tant.

We do need to not only educate ourselves as Members of Con-
gress, particularly around some of these disparities, but we need to
make sure that we have got transparency for the American people.
With that said, Mr. Chairman, we hope the American people are
tuning in today for our hearing, our subcommittee hearing, and I
yield back the remainder of my time.

Chairman DESAULNIER. This subcommittee always gets a big
crowd of yours. With that, we will recognize the gentleman from
Indiana, Mr. Banks, for 5 minutes.
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Mr. BANKS. Thank you, Mr. Chairman. We cannot talk about re-
tirement security without talking about social security, and I want
to turn our attention to that for a moment as we expect social secu-
rity to be insolvent by 2033. In fact, the social security and dis-
ability insurance programs experience a three trillion dollar in-
crease in their unfunded obligations since just last year.

Dr. Biggs, what would happen to benefits for current social secu-
rity recipients once the program becomes insolvent?

Mr. BicGgs. Well, thank you, Congressman. I would say at the
outset that if social security was handled with the same level of bi-
partisanship that private retirement savings are, I think we could
have fixed the problem. There really is a contrast between how pri-
vate retirement savings initiatives work with tons of bipartisanship
and social security is much more contentious.

People warn of a retirement crisis, which I think is just in gen-
eral entirely unwarranted. If social security becomes insolvent, the
trust fund runs out, legally it can only pay benefits with the money
it collects, that will imply an across-the-board benefit cut of some-
where north of 25 percent for not just new retirees, but existing re-
tirees, the disabled survivors. That is where you get the retirement
crisis from, so that will be a very concerning event.

Mr. BANKS. Thank you. As you know, many Americans receiving
benefits today cannot afford to have their benefits cut due to ramp-
ant inflation and soaring costs. Dr. Biggs, what will happen to ben-
efits for our children and grandchildren if benefits for current so-
cial security recipients are not lowered?

Mr. BiGaGs. It i1s a little bit of a complex issue in the sense that
social security is a pay as you go program, and the taxes I pay
today are not saved for me, they go straight out the door to pay
for my grandparents or whatever. Really, the benefits available in
the future are going to be premises on the wage base in the future,
and the taxes that are levied then.

I think the key thing is we want to get this on a sustainable
track. You do not have to have cliffs where at some points some
dramatic change happens. We have known for 30 years precisely
what is going on with social security. You read an article in the
New York Times today it is essentially the same as an article in
1990.

What is lacking in information was lacking as political will. We
should tell people that the deal you were promised cannot be held
up. You either have to pay more in, or get less out, and people can
make their choices, but we just need to be honest upfront with peo-
gle and tell them the sooner you do this the easier it is going to

e.

Mr. BANKS. Social security’s unfunded obligations are now an as-
tounding 20 trillion dollars. This means that to fund all obligations
without reducing benefits, every single American household would
have to be pay $154,000.00. Dr. Biggs, is it economically viable to
simply raise taxes to offset social security obligations and interest?
Who would bear the main burden of such a proposed tax increase?

Mr. Bicas. Well, you know, yes in theory you can. I mean there
are countries that 1s—it is very, very, high social security taxes.
The issue though is first you know raising the payroll tax, that is
a tax on labor. That is going to reduce incentives to work. It is less
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money particularly for lower income people to save for retirement
on their own.

This is a—it is a costly kind of thing to do. My own view on this
is that we should maintain and strengthen the safety net curve for
low-income Americans. That is not very expensive to do. Most other
countries do it. What we need to do is middle-and upper-income
people need to rely more on their own savings, less on social secu-
rity in the future.

That does not mean a dramatic cut. That does not mean anybody
is zeroed out, but it means we just transition to a system in the
future where middle-and upper-income people are saving more on
their own, relying less on a tax and transfer system from the gov-
ernment. Many countries do that, you know Australia, United
Kingdom. It is not crazy, but it actually works.

Mr. BANKS. Give us one more piece of advice, Dr. Biggs, with the
minute that we have left. You talked about bipartisanship, what is
that one bipartisan solution that we need to take to reduce the bur-
den on American taxpayers to reform social security and do what
we need to do?

Mr. BiGgGs. That is the tough one. If we were back in the late
1990’s, you had a whole number of truly bipartisan bills that could
have passed a bipartisan plan then. Today, if you look at some-
thing like the Social Security 2100 Act that has shifted to not just
fixing a problem entirely with tax increases, but doing more than
that, raising taxes above what is needed to pay for full benefits,
and the increasing benefits further.

I think everybody needs to get a little more realistic about what
they can actually pass. A completely republican plan will not pass.
A completely democratic plan will not pass. You really do need to
meet in the middle, and that is where you go have lunch with your
colleagues and see what they are open to.

Mr. BANKS. All right, thank you very much. I yield back.

Chairman DESAULNIER. Mr. Banks and Mr. Biggs, I will be
happy to go to lunch with both of you. We will recognize Ms. Wild.

Ms. WILD. Thank you, Mr. Chair. I would like to recognize you
as well as our colleague representative Lucy McBath for your lead-
ership on the important retirement and health care issues being
considered by the subcommittee this morning.

I am proud that the legislation I plan to introduce is part of Rep-
resentative McBath’s discussion draft legislation. The Department
of Labor requires 401K plans to provide workers with information
about the fees that they pay on their retirement investments.

Several years ago, our committee asked the GAO to look into this
information and assess its usefulness and last August the agency
issued an eye-opening report. It found that almost 40 percent of
401K plan participants do not fully understand the fees they are
paying on their retirement accounts, and many are unaware that
they are even paying fees.

Clearly there is more work to do here to help workers better un-
derstand these fees, and that they are paying fees on their retire-
ment investments. I am leading a bill to have the Labor Depart-
ment review these rules and explore how they can be improved. I
think it is a straightforward common-sense idea that will benefit
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workers in all of our districts and make this work easier for em-
ployers and plan sponsors.

With that, Mr. Szapiro, I appreciate that your testimony focuses
in part on retirement plan fees. Based on your understanding of
the data, do you agree with GAOQO’s findings that far too many
Americans do not understand the fees that they are paying, and
that the Labor Department should give the relevant regulation a
fresh look?

Mr. SzAPIRO. Thanks so much for the question. Yes, I would have
a hard time disagreeing with my former colleagues at GAO on this
study. I think it is very clear, and we see that also through prac-
tical experience. Morningstar has long advocated for increased fee
transparency and to retirement plan lineups. I think a review of
these 404A5 disclosures that participants are supposed to get and
understand are certainly called for.

I would also note that Congress could consider directing the De-
partment to review the publicly available fee disclosures that plans
provide, and that’s on the Form 5500, and that might help plan
sponsors, regulators and EBSA itself, and third party benchmark
providers, better understand the fees in the lineup that the plan
is offering, and that would ultimately help the sponsors to assess
whether those are reasonable and improve plans for all partici-
pants.

I just want to say you know this discussion around fees. It is not
an academic debate. We put out research this morning looking at
the variance in fees across different plans, and there are some
plans that are quite expensive, there are a lot that are quite good,
and it is really important that participants understand what they
are paying, where they sit, particularly as they make decisions
around rollovers and the like. This can really materially impact
their future nest egg.

Ms. WiLD. In addition, your written testimony also details the
difference in fees that are being paid, depending on the size of a
retirement plan. That is that the larger the retirement plan, the
less expense it is likely to be for its workers to invest for retire-
ment. Is this correct? If so, would you agree with me that it seems
to indicate for those Americans who work for a small business, it
is even more imperative that they understand the fees they are
paying.

Mr. SZAPIRO. Yes, absolutely. I think that is absolutely the case.
You know at the median the fees for people at smaller plans that
are offered by smaller businesses could be almost double the me-
dian fee for those larger plans, and so it really is important for peo-
ple to understand that what they pay for retirement may be de-
pendent on their employer.

I do want to note we see a lot of variability with small plans.
There are some that are quite inexpensive, but a lot that are in
that long tail. Most people are covered by large plans, that makes
sense, but there are lots of people who you know may be paying
quite a bit more than they think they are, and really need to un-
derstand that.

Ms. WILD. Thank you so much. With that, I yield back.

Chairman DESAULNIER. Thank you. We will now recognize Rep-
resentative Fitzgerald for 5 minutes.
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Mr. FIrZGERALD. Thank you, Mr. Chair. I just had kind of a
quick one that I thought it might take some explanation, but Dr.
Biggs, one of the provisions that Chairman Scott has in that dis-
cussion draft it prevents a spouse from taking a distribution from
a retirement account without the knowledge of the other spouse.

It does not seem—I thought it was odd that this was included,
and I was trying to figure out why this would be—and it is kind
of a strange precedent I would think. What I wanted to know is
how frequently are retirement assets used by one spouse for non-
retirement expenses without the knowledge of the other spouse? Is
that something that happens? It is just something that kind of
stuck out in the actual discussion today.

Mr. BicGs. Well, thanks, Congressman. The answer is we do not
really know, and I think I touched on this a little bit in my earlier
discussion of this where I think it would be good to have better
data to the degree it is possible on how this plays out. Perhaps
there are some plans that already require this, maybe you can test
how much it is happening.

With all of these issues that we are thinking about, whether it
is ESG, spousal consent, fiduciary role, these are not easy issues.
The easy decisions have already been made by your predecessors.
Now you get left with the harder ones where you are balancing the
different priorities.

I think with this I would just want to look further on it. With
all of these I am concerned of the unintended consequences. We are
trying to do the right thing, but then it may have bad effects we
have not anticipated, so even more up front the better off we are.

Mr. FITZGERALD. Yes, I guess that was my point in bringing it
up was it appears that a lot of these areas there has either been
some precedent set-in retirement planning in the past, or there has
been kind of just a complete negligence in addressing these. Even
though the draft looks fairly clear, there are more complex issues
that?could emerge as implementation happened. You think that is
true?

Mr. BicGs. Exactly. I mean this is just a more complex issue
than when we are looking at traditional defined benefit pensions
where you essentially make one decision now that these are people
that could be taking loans, they could be taking emergency with-
drawals, it is just a more complicated issue, I think.

Mr. FITZGERALD. Yes, very good. I yield back. Thank you, Mr.
Chair.

Chairman DESAULNIER. Thank you, Congressman Fitzgerald. We
will now recognize Congresswoman McBath.

Mrs. McBATH. Well thank you so much, Mr. Chair. Thank you
to all of our guests who have joined us to talk about these really
pressing matters. I have read all of your testimoneys. Know that
hardworking individuals deserve to retire with security and dig-
nity, and I am proud of the work that this committee has done to
improve and secure the retirement benefits for millions of Ameri-
cans, whether through the RISE Act, or through the saving of
multi-employer pension plans, my colleagues and I really remain
steadfast in our commitment to the American worker.

I am pleased to continue that work with today’s hearing, which
is really focused in part on draft legislation that I plan to file in
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the coming weeks, and this common sense legislation truly adds
you know further protections and clarification for benefit holders
and financial managers, and I thank each of my colleagues such as
Representative Wild and others, that have contributed to creating
this really important package of bills.

One of its key aspects is extending spousal protections that are
currently available for traditional defined benefit pensions to define
contribution plans like 401K’s which we are just discussing now.
This provision is also a part of legislation our colleague Represent-
ative Underwood of Illinois introduced, and I thank her for her
leadership.

For many families in my own district, and across the country,
their 401K plan is often their largest asset outside their home, yet
there is a loophole in current law that is being exploited, allowing
one spouse to make a withdrawal from a 401K plan without the
other spouse’s knowledge or consent.

Women who are far more often have fewer assets and retirement
benefits than men, are the ones who are far more likely to be
harmed by this loophole. Ms. Matsui thank you for your thoughtful
and compelling testimony. I have a few questions to emphasize
what is at stake, and why Congress really needs to act.

Let us say one spouse retires or changes jobs and decides to
withdraw a 401K balance that was intended to serve as a retire-
ment nest egg for both spouses. Is there anything in current law
to stop this spouse from depleting this account?

Ms. MATsUI. Thank you very much for the question and for this
important legislation Representative McBath. Right now, if a with-
drawal is made there is nothing to prevent one spouse, the partici-
pant spouse from depleting those assets. I will say that you know
for in some limited circumstances, if there is a divorce pending,
there may be a requirement to kind of hold those assets, or think
about those but it is often very difficult to practically protect those
since as you noted the 401K, or retirement savings plan could be
the biggest asset in the marriage, and if those assets or funds are
spent or depleted, there is not really a way to recoup them or get
them back.

By the same token some states do have—and only in common
law states though have protections in IRAs, but again those are not
comprehensive, and there really is no recourse, especially since
spouses may not find out until their spouse has passed away.

Mrs. McBATH. Okay, thank you. You have just answered my
next question that there is no recourse for that spouse. I can see
how this would be a major issue for couples in anticipation of a di-
vorce. Can you speak a little bit more to that?

Ms. MaTsul. Yes, and thank you for the question. Because pen-
sion benefits and retirement savings that are accumulated during
a marriage are effectively marital property, it is deferred com-
pensation, so it belongs to kind of the marital unit. The one spouse
does have kind of a right to share as marital property.

While those benefits can be divided at divorce, again there is a
concern that if those funds are depleted, they are not kind of avail-
able and ready, and in addition there are sometimes considerations
of you know tradeoffs, or one spouse may be interested in keeping
the house. It is not always kind of a guarantee that a spouse will
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get their share. All of these are points where retirement savings
can be lost, and spouses can be put at risk for a less secure retire-
ment.

Mrs. MCBATH. Let us say this becomes law. Can you talk about
how these spousal consent provisions would be implemented and
administered by retirement plan sponsors?

Ms. MATSUL Yes, thank you. For almost four decades, retirement
plans who administer defined benefit plans have been effectuating
and implementing spousal consent provisions. In addition, the Fed-
eral thrift savings plan for its recipients does also have spousal
protections for their defined contribution plans.

If for example, a participant rolls the account balance over to an-
other defined contribution plan that is employer sponsored, or an
IRA where there is spousal protections, no consent would be re-
quired, but there’s kind of ample precedent. Plans have been doing
this for almost 4 years to be able to put these protections in place.

Mrs. MCBATH. Thank you so much. I am out of time, and I look
forward to continuing to work on this really vital legislation with
my colleagues, and I yield back.

Chairman DESAULNIER. Thank you. We will now recognize Mr.
Levin for 5 minutes.

Mr. LEVIN. Thanks, Mr. Chairman, and thanks for convening
this hearing. I have long opposed the previous administration’s ef-
forts to stymie environmental social and governance, or ESG sus-
tainable investing. I introduced two bills, the Sustainable Invest-
ment Policies Act, and the Retiree’s Sustainable Investment Oppor-
tunities Act to protect and promote transparency in this area.

Workers should be able to invest in accordance with their values
relating to environmental sustainability, workers’ rights, and cor-
porate governance. Contrary to what some may say, this kind of
sustainable investing is not at odds with making a profit. In fact,
worker’s profit motives are central.

If a company has negative practices, such as high liability risks,
or treatment of workers, even in their supply chains, or carbon in-
tensive business practices, their stock could suffer in the long-term.
Retirement plan fiduciaries should be able to consider such factors
when making investment decisions for their participants.

That is exactly what the Biden-Harris administration’s proposed
ESG rule seeks to do, and I am a strong supporter of it. For today,
I want to explore two important issues—the performance of ESG
funds, and the necessity of this Biden-Harris administration regu-
lation.

Mr. Szapiro, in Mr. Biggs’s testimony, he cites studies ques-
tioning the performance of ESG funds. Based on Morningstar’s ex-
tensive study of the data, have you seen underperformance with
ESG funds?

Mr. SzapirO. Thanks so much for the question, and we really
have not. We put out every year the sustainable funds landscape
report. We published the most recent one in January of this year.
What we find when we look across all sustainable funds with dif-
ferent kinds of strategies, funds that incorporate the ESG informa-
tion into their investment process, what we find is slightly more
than half of those funds finish in the top half of their Morningstar
category by returns.
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At least looking retrospectively, there is really not—there to the
argument that these funds systematically, or generally underper-
form conventional funds. I want to emphasize that that is all net
of fees. In previous years we found sustainable funds have actually
performed—have been more likely to perform quite a bit better
than conventional funds.

Mr. Biggs also cited the CRR study, and I think that is an inter-
esting study, but just in a nutshell I do not think that its findings
support the notion that ERISA DC plans should not consider ESG
information, or that the Department of Labor’s regulation should
not be promulgated. They look at, and I am just quoting from the
study here, a whole range of approaches that run the gamut of
State mandates and ESG policies, so I do not think they are really
capturing the kind of ESG analysis that the regulation the Depart-
ment of Labor is considering would promote.

Mr. LEvVIN. Exactly. Well, so I really want to sort of put a fine
point on that because clearly in his testimony, Mr. Biggs questions
whether the proposed ESG rule is even necessary at all, and he
seems to argue that plans are already doing this, and the market
is already pricing it in.

Based on Morningstar’s study of the data, are plans accounting
for ESG factors, and is the proposed ESG regulation needed?

Mr. SzApiro. I think it absolutely is, and in my written testi-
mony I provide some charts and figures on this, but I think that
the bottom line is something I alluded to earlier, and I want to
come back to. 4 percent of strategies, 2 percent of assets that we
can identify, around 3 trillion in assets we can identify in the de-
fined contribution system are in funds that we would call five
globe, that is that they are best prepared to address ESG risks.

I think it is clear to me that plan sponsors are you know afraid
of considering these issues because of the regulatory uncertainty,
and that doing so would benefit participants because it would allow
the plans to say okay, we are considering whether these risks are
financially material, and what they will mean for your future re-
tirement.

Mr. LEVIN. Well, thanks, and you know I really appreciate you
underscoring the importance of the Biden-Harris administration’s
proposed ESG rule. I plan to file legislation to codify the rule once
it’s finalized by DOL because Congress also needs to provide long-
lasting clarity to plan fiduciaries, and I welcome my colleague’s
support for this bill.

You said something else in your testimony that I really believe,
and I am going to expand on it because this is what I think any-
way. Young people, young workers, do not save nearly enough for
their retirement, and part of the reason is they are not interested,
it does not seem to meet their needs.

Letting them invest their values in ways that also maximize
their returns over time will get a lot more young people into the
game when they need to start saving for their retirement. That is
what we need to protect those young workers, that is the whole
reason we are here talking about that. Thanks, Mr. Chairman, I
yield back.

Chairman DESAULNIER. Thank you. We are now going to recog-
nize the Chair of the full committee, Mr. Scott.
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Mr. ScorT. Thank you, Mr. Chairman. Mr. Szapiro, let me follow
through on that because Mr. Biggs said that ESG funds as a whole
do not do as well as index funds. Is it true that most other funds,
actively managed funds, do not do as well as index funds either?

Mr. SzAapiro. That has been true for many active funds yes. I
think the arguments that get into returns on ESG, I mean obvi-
ously we feel our study is the gold standard on this, but I think
they tend to sort of cherry pick specific examples. When you look
at the totality of funds that are incorporating the ESG information
into their strategy, they have performed as well, or better than con-
ventional funds in previous years. That’s what we found.

Mr. ScorT. Okay, thank you. Mr. Biggs, you indicated that be-
cause index funds do not do as well—because ESG funds do not do
as well as index funds, should not that argument also exclude vir-
tually all managed funds because they do not do as well as index
funds either?

Mr. BicGs. In my point of view, if you are looking out for the
pure financial best interests of your participants, an index fund is
probably the best choice. Just to touch back on the points Mr.
Szapiro made. I would be happy to provide you a variety of cites
to references of studies looking at ESG funds. I have some in my
written testimony.

I believe that Morningstar’s study looked at more recent returns
the last 5 years or so. ESG funds are heavily weighted to tech,
have done well. The Boston College study looked at the longer
term, where I think short-term factors are less important.

Mr. Scort. Well, Mr. Biggs, I think you made the point that
index funds are probably better.

Mr. BiGGs. Sure.

Mr. Scort. Overall, anyway, but on a question of whose money
is it, why should not an employee be able to choose from a list of
options what they want to invest in, and why would you be ex-
cluded from considering, if that is your choice with your money, in-
vestments in ESG funds? Why should we even be required to sup-
port carbon pollution and gambling and smoking if you do not want
to and knowing the risks it may or may not make as much, but
that is your choice, and it is your money. Why should not that be
your choice?

Mr. BigGs. Yes, I should be clear. I am much more open to an
ESG, or an ethical fund being introduced as an option in a 401K.
Where I would have real problems would be if an ESG fund became
the default because we know that you know most people are going
to go with that. Again, I am not an ERISA lawyer.

There is a distinction between the individual’s choice versus
what is effectively being chosen on that.

If you are in a defined benefit fund, I think ESG is really prob-
lematic.

Mr. ScorT. Thank you. Ms. Handorf, on mental health parity we
have talked about the penalty and the absence of penalties for vio-
lation. Who enforces the violation right now? The violation of a
mental health parity on insurance policies?

Ms. HANDORF. Basically, the Department of Labor has the au-
thority to make them come into compliance, employers to come into
compliance, but that is it, and then to pay whatever the required
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benefits are. I think if you look at private litigation, you are going
to find some real changes being made because participants have
banded together to fix the problems with large insurers, and third-
party administrators.

Mr. ScotT. Well, that sounds like class action to me. What is the
problem with banning class action in some of these policies?

Ms. HANDORF. Well, the problem with it is one single person can-
not afford to bring litigation that is as complex as ERISA is, and
they just do not have the money. It is not worth it to them, so it
is really important that they be able to band together, and to get
meaningful relief. That is the only way you are going to get change.

Mr. ScoTT. Should there be any relief to insurance companies in
terms of mental health parity if there is a provider shortage prior
to putting a package together in your provider network in some
areas, frankly, are not the providers?

Ms. HANDORF. Well, I think the providers, there are providers.
The networks I think are problematic altogether, but networks
definitely should—there is no incentive for them to get any greater
network coverage and, therefore.

Mr. ScorT. Well, I mean in some areas network can include ev-
erybody, but if everybody—there are not enough providers, some
counties do not have psychiatrists.

Ms. HANDORF. That is a problem, and that is why I think the
telehealth issue is a good one. It would definitely expand the avail-
ability of benefits to people that are underserviced areas.

Mr. ScorT. What is wrong with arbitration clauses?

Ms. HANDORF. Arbitration clauses keep people out of court. They
make it impossible. I often see it in the topics of employee’s stock
ownership plans where it does not really make any sense that you
would have arbitration provisions and each person would go into
court individually to sue for the exact same violation that occurs
for everybody, it just does not work, and it is definitely put in plans
to keep the participants from protecting their rights.

Mr. Scort. Thank you, Mr. Chairman.

Chairman DESAULNIER. Thank you as well, Mr. Scott. That is
our last question for members. I want to remind my colleagues that
pursuant to committee practice, materials for submission for the
hearing record must be submitted to the committee clerk within 14
days following the last day of the hearing, so by close of business
on March 15, 2022, preferably in Microsoft Word format.

The materials submitted must address the subject matter of the
hearing. Only a member of the subcommittee, or an invited witness
may submit materials for inclusion for the hearing record. The doc-
uments are limited to 50 pages each. Documents longer than 50
pages will be incorporated into the record via an internet link that
you must provide to the committee clerk within the required time-
frame, but please recognize that in the future that link may no
longer be operational.

Pursuant to House rules and regulation, items for the record
should be submitted to the clerk electronically by emailing submis-
sions to edandlabor.hearings@mail. house.gov. Again, I want to
thank our witnesses. You have all been terrific, really good ex-
change, and for your participation today.
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Members of the subcommittee may have some additional ques-
tions for you, and we ask the witnesses to please respond to these
questions in writing. The hearing record will be held open for 14
days in order to receive these responses.

I remind my colleagues that pursuant to committee practice, wit-
ness questions for the hearing record must be submitted to the ma-
jority committee staff, or committee clerk within 7 days. The ques-
tions submitted must address the subject matter of the hearing.

Now I would like to thank all of my colleagues. I want to thank
my ranking member. I am looking forward to being there in the
meeting room with you as well Mr. Allen, and I recognize you for
a closing statement.

Mr. ALLEN. Okay, there we go. Thank you, Mr. Chairman, and
I ask unanimous consent to enter a statement into the record from
the Association for Behavioral Health and Wellness, the ERISA In-
dustry Committee, Fidelity Investments, and the Hispanic Leader-
ship Fund, and a letter from the partnership for employer spon-
sored coverage.

Chairman DESAULNIER. Without objection.

[The information of Mr. Allen follows:]



86

/A ABHW

Advancing Health Care Policy
for Mental Health and Addiction

Statement for the Record by
The Association for Behavioral Health and Wellness (ABHW) to the

Health, Employment, Labor, and Pensions Subcommittee of the U.S. House Education and
Labor Committee

Hearing:
“Improving Retirement Security and Access to Mental Health Benefits”

March 1,2022
Subcommittee Chair DeSaulnier and Ranking Member Allen,

The Association for Behavioral Health and Wellness appreciates the opportunity to submit a
statement for the record urging the Committee and Congress to not pass additional parity
legislation imposing civil monetary penalties (CMP) for violations of the Mental Health Parity
and Addiction Equity Act (MHPAEA). As you are aware, we have always supported efforts
related to mental health (MH) and substance use disorder (SUD) parity and continue to strive
to ensure patients are receiving the behavioral health services they need in a manner that
complies with parity requirements.

ABHW is the national voice for payers that manage behavioral health insurance benefits.
ABHW member companies provide coverage to approximately 200 million people both in the
public and private sectors to treat MH, SUD, and other behaviors that impact health and
wellness.

We believe penalties are not the answer, and that concise and comprehensive guidance is
needed. Further, these penalties would duplicate existing federal and state authorities to
impose fines and to compel public disclosure for noncompliance. The proposed authority to
impose CMPs is also inappropriate given the continuing lack of clarity regarding standards for
compliance with MHPAEA.

The proposed CMP authority for the Department of Labor (“DOL”) would unfairly impact
affected health plans by duplicating existing federal and state penalties for MHPAEA violations.
The Department of Treasury (“Treasury”) can impose an excise tax of $100 per affected member
per day on a group health plan that fails to comply with the parity regulations.! State
Departments of Insurance can impose civil monetary penalties for MHPAEA violations by fully

* IRC section 9834 cross references to IRC section 4980D “for the imposition of a tax on any failure
of a group health plan to meet the [IRC’s group health plan] requirements of this chapter. . ..”

A iation for i Health and
700 12th Street NW - Suite 700 - Washington, DC 20005 - 202.499.2280 - ABHW.ORG
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insured individual and group health plans. The U.S. Department of Health and Human Services
(“HHS”) has secondary authority to impose civil monetary penalties in the case that State
Departments of Insurance fail to substantially enforce or request assistance. HHS also has direct
CMP authority over Marketplace plans. In addition to these existing financial penalties that
would be rendered duplicative, the Consolidated Appropriations Act, 2021 (CAA), amended
MHPAEA to authorize DOL or HHS (depending upon the type of plan involved) to review a plan’s
parity compliance documentation and to require the plan to notify its enrollees of any finding
of non-compliance. This risk of reputational harm due to the CAA’s notification requirement,
while a nonfinancial penalty, is significant, and is sufficient to compel compliance. DOL also has
current authority under the Employee Retirement Income Security Act (“ERISA,” codified at 29
USC Chapter 18) to enjoin any act or practice found to violate MHPAEA requirements or to
“obtain other appropriate equitable relief i. to redress such violation or ii. to enforce any
provision of” ERISA’s Employee Benefit requirements which include the MHPAEA provisions.?
The potential for a plan to be subject to multiple forms of penalties for the same determination
of noncompliance is unduly punitive and unlikely to enhance actual compliance.

Inits recent report to Congress, the tri-Departments indicated that none of the audits conducted
by DOL had sufficient information submitted, we believe this underscores the need for
additional, specific guidance from regulators to inform stakeholders of expectations during an
audit. It is additionally inappropriate to expand DOL’s enforcement authority given that the
Departments’ interpretation of MHPAEA and its implementing regulations remains unclear. The
Departments have proceeded with a high volume of investigations under the new parity
compliance documentation and oversight provisions of the CAA, despite the absence of
examples of acceptable comparative analyses or of proposed regulations to implement these
new requirements. Given the lack of uniformity in expectations for parity compliance, it is
troubling that a plan could be penalized multiple times for noncompliance when the
enforcement agencies have not provided clear examples of satisfactory compliance
documentation.

We believe that monitoring of the regulators’ enforcement actions under the CAA and other
current enforcement authority, including relevant guidance the DOL has indicated is
forthcoming, should continue before expanding enforcement mechanisms.

Please let us know if we can answer any questions you have regarding our comments. We thank
you for your consideration and look forward to working with you to ensure individuals with
mental illness and substance use disorders have access to care. If you would like to speak with
us, please contact Maeghan Gilmore, gilmore@abhw.org or 202-503-6999.

Sincerely,

Forma Dmuu?.

Pamela Greenberg, MPP
President and CEO
ABHW

229 U.S.C. Sec. 1132(a)(5).

Association for Behavioral Health and Wellness
700 12th Street NW - Suite 700 - Washington, DC 20005 - 202.499.2280 - ABHW.ORG
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— THE ERISA
- INDUSTRY COMMITTEE
Shaping benefit policies
— before they shape you.

STATEMENT FOR THE RECORD BY
THE ERISA INDUSTRY COMMITTEE

TO THE U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON EDUCATION AND LABOR
SUBCOMMITTEE ON HEALTH, EMPLOYMENT, LABOR, AND PENSIONS

HEARING ON
“IMPROVING RETIREMENT SECURITY AND ACCESS TO MENTAL HEALTH BENEFITS”
March 1, 2022

Chairman DeSaulnier, Ranking Member Allen, and Members of the HELP Subcommittee, thank
you for the opportunity to submit a statement for the record on behalf of The ERISA Industry
Committee (ERIC) on improving retirement security and access to mental health benefits. ERIC
is the only organization advocating exclusively for large employer plan sponsors that provide
health, retirement, paid leave, and other benefits to their nationwide workforces on the federal,
state, and local levels.

Americans engage with ERIC member companies many times a day, such as when they drive a
car or fill it with gas, use a cell phone or a computer, watch TV, dine out or at home, enjoy a
beverage, fly on an airplane, visit a bank or hotel, benefit from our national defense, receive or
send a package, go shopping, or use cosmetics. ERIC's members are leaders in every industry
sector and provide comprehensive benefits to tens of millions of active and retired workers and
their families across the country.

ERIC member companies offer great health and retirement benefits to attract and retain
employees, improve health and financial wellbeing, prepare employees for retirement, and
provide peace of mind. Employers like ERIC members roll up their sleeves to improve how
health care is delivered in communities across the country and promote retirement savings. To
support these efforts, ERIC advocates on the federal, state, and local levels for policies that help
large employers provide benefits efficiently and effectively. Some of these policies are described
below.

IMPROVING RETIREMENT SECURITY

Large plan sponsors invest in their employees and their financial wellness, including retirement
security. ERIC’s member companies have different workforces and benefits designs, but
employers, workers, and retirees can all gain from a retirement system bolstered by policy
enhancements. Sometimes, federal rules get in the way of the flexibility that forward-thinking
employers need to offer helpful options to their workers.

701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG



89

THE ERISAINDUSTRY COMMITTEE
Shaping benefit policies before they shape you. 2

At other times, arcane rules can inadvertently harm both workers and job creators by
unnecessarily increasing costs and administrative burdens, creating inefficiencies, and reducing
opportunities. This Subcommittee can play a critical role in promoting policies that reduce
barriers and increase opportunities to enable workers to make the most from their retirement
savings.

ERIC appreciates the leadership of the Members of the Education and Labor Committee in
tackling these challenges in a bipartisan way. For example, in November, the Committee
unanimously reported the Retirement Improvement and Savings Enhancement Act introduced by
Subcommittee Chairman DeSaulnier and Subcommittee Ranking Member Allen, and Full
Committee Chairman Scott and Ranking Member Foxx. As Congress continues to refine
legislative proposals to enhance the private-sector retirement system, ERIC has the following
recommendations:

e Maintain electronic disclosure as an option for default distribution

o A 2020 Department of Labor (DOL) regulation permitted plan sponsors to
provide electronic delivery as the default option for providing retirement plan
notices, provided certain conditions were met. This regulation eased
administrative burdens and allowed plans to offer notices and information more
quickly and usefully (for example, by embedding internet links to provide
beneficiaries useful and targeted information). The regulation included substantial
safeguards, including a requirement that participants have internet access and the
ability for participants to opt out any time. These protections were specifically
recognized by the DOL in a report required by the Consolidated Appropriations
Act of 2021. According to the DOL report, the 2020 regulation “is unlikely to
have any negative impact” on rural residents and seniors, but the regulation is
critical to reducing administrative burdens that make providing retirement
benefits more costly.

e Do not impose burdensome new administrative requirements

o Retirement policy changes should not make retirement plans more costly and less
flexible. Policymakers should carefully scrutinize proposals that would increase
administrative requirements for defined contribution plans, make it harder for
defined benefit pension plan sponsors to manage their risk, or require plans to
provide costly, one-size-fits-all written disclosures. New burdens on employers
should always be subject to cost and benefit analysis.

701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG
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o Simplify reporting and disclosure requirements by eliminating redundant and
unnecessary disclosures

o The Tax Code and ERISA include many rules requiring and governing the
reports, disclosures, and notices that employers and qualified plans must provide
to employees and participants. We believe that these communications are
complex, burdensome, and costly -- and are less informative or effective for
employees and participants than they should be. ERIC supports proposals that
direct the DOL, Treasury, and the Pension Benefit Guaranty Corporation (PBGC)
to issue regulations to consolidate and simplify the existing ERISA and tax
reports, notices, disclosures, and other information relating to retirement plans.

e Expand the ability of plans to self-correct plan errors

o Plan sponsors and administrators should be permitted to play a more significant
role in identifying and correcting plan errors, including excess, insufficient, and
missed contributions, compensation and services, accrued benefits, and other
determinations and calculations. In particular, employers should be allowed more
opportunities to self-correct routine, common operational, and plan document
mistakes without incurring fees and federal agency oversight and approval.
Expanding the Employee Plans Compliance Resolution System (EPCRS) and the
Voluntary Fiduciary Correction Program (VFCP) would increase compliance and
reduce the cost of plan administration without adversely affecting participants’
benefits.

o Affirm the fiduciary responsibility to optimize financial outcomes for plan participants

o ERISA’s duties of prudence and loyalty require plan fiduciaries to operate for the
exclusive purpose of providing benefits and defraying expenses. Many factors are
relevant when ensuring the best possible financial outcome for plan participants
and beneficiaries. ERIC supports the Department of Labor’s longstanding policy
that plan fiduciaries may not sacrifice investment returns or assume greater
investment risks as a means of promoting collateral, social policy goals.

e Strengthen voluntary retiree health care and life insurance benefits by continuing to
permit overfunded pension plans to fund them

o Section 420 of the Internal Revenue Code allows employers with generously
overfunded pension plans to use a portion of surplus assets to fund retiree welfare
benefits (health care benefits and group life insurance coverage) without
jeopardizing the security of the underlying pension promise. This bipartisan
policy was initially enacted in 1990 on a temporary basis, and the current
extension is set to expire at the end of 2025. Many defined benefit plans have

701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG
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managed fixed income assets to meet pension liability timing, reducing risk, and
the need for excess assets while ensuring pension obligations are met. ERIC urges
Congress to modernize the surplus asset rules to allow for small transfers with a
reduced overfunding threshold and extend the measure well in advance of 2025.

e Provide a safe harbor for the recovery of retirement plan overpayments

o Plan sponsors have a fiduciary obligation to ensure that retirement plans are
adequately funded and that every participant receives the benefits that have been
promised. However, many plan sponsors do not want to burden retirees with
paying back often small amounts that were mistakenly overpaid. ERIC supports
legislation that would provide a safe harbor to allow plans to forego recouping
these overpayments that were not the fault of the retiree.

o Create a searchable Retirement Savings Lost and Found

o Retirement plans of ERIC’s member companies tend to be large and complex,
some with significant acquisition histories that could span decades. As a result,
these plans are more susceptible to difficulties finding plan participants despite
significant and consistent efforts. ERIC supports creating a federal “Lost and
Found” searchable database of retirement accounts to help participants find
former employers and determine whether they could be receiving distributions.
With data security safeguards, such a database would help participants receive
earned benefits and decrease the number of missing participants.

e Modernize the definition of a Highly Compensated Employee to reflect salaries in the
modern skilled workforce

o The IRS has complicated rules to ensure that employee benefit plans do not
disproportionately benefit “highly compensated employees” (HCEs), intended for
decision-makers regarding those same benefit plans. But the HCE definition no
longer reflects the salary trend realities of some highly skilled industries or high-
cost regions. As a result, junior employees can face limitations on the
contributions they can make or receive under a 401(k) plan. Modernizing the
HCE definition by allowing an employer to limit its HCEs to the top-paid 10
percent workers (rather than the top 20 percent under current rules) would help
ensure that more junior employees are not excluded from savings opportunities.

701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG
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e Stop unnecessary and harmful PBGC premium increases

o The PBGC’s 2021 Annual Report shows that its single-employer program is
overfunded by $30.9 billion. ERIC urges Congress to correct arcane budget
scoring rules that perversely incentivize using premium increases to offset
spending proposals completely unrelated to the retirement system. Additionally,
past increases have caused many employers to leave the system, reducing the
PBGC’s premium base. ERIC supports prohibiting premium increases from being
used as a funding offset in the future and calls on Congress to prevent further
increases and consider lowering the current level of premiums in light of the
PBGC’s improved financial status.

o Allow workers to access retirement savings in a personal emergency

o Short-term financial needs and risks create significant financial stress for
employees, undermine their productivity, and interfere with their retirement
savings. It is crucial to recognize the holistic and lifetime nature of financial well-
being (including retirement) and strengthen the connections between short-term
financial concerns and adequate savings for retirement. ERIC supports permitting
retirement savers to access up to $1,000 from a retirement savings account for
personal emergencies, subject to some conditions. Allowing participants access to
savings for emergencies will encourage their participation in retirement programs
— particularly for those who may be hesitant to “lock away” money in case they
will need it later.

o Defend ERISA preemption against efforts to regulate retirement plans at the state level

o The ability of large employers to follow a single set of federal rules is critical to
their ability to provide benefits to their workers, families, and retirees located
across the country. ERIC has been vigilant in protecting ERISA preemption and
urges Congress to continue to ensure that employers who voluntarily provide
retirement benefits can do so on a uniform basis.

Some of these provisions have already been included in bipartisan proposals, such as the
Retirement Improvement and Savings Enhancement Act, the Securing a Strong Retirement Act of
2021 introduced by Congressmen Neal and Brady, and the Retirement Security and Savings Act
0f 2021 introduced by Senators Cardin and Portman. ERIC applauds congressional leaders for
recognizing the continued need to focus on retirement security.

701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG
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IMPROVING ACCESS TO MENTAL HEALTH BENEFITS

ERIC is committed to helping employers provide quality, affordable, high-value health coverage
to employees, their families, and retirees. Our member companies are passionate about
improving mental and behavioral health offerings and coverage and continue to go above and
beyond to provide their employees and families tools and benefits to improve their physical and
mental wellbeing. We believe that it is time for the government to support employers in this
effort.

Specifically, we call for clear-cut, comprehensive guidance that helps employers support their
workforce and requires mental health providers to support patients over their bottom line.

We are deeply troubled by DOL’s recommendation encouraging Congress to authorize the
agency to assess civil monetary penalties for parity violations, as mentioned in their 2022 Mental
Health Parity and Addiction Equity Act (MHPAEA) Report. Penalties are not the answer.
Rather, what is needed is regulatory guidance that ensures that mental health providers put
patients first. And which allows employers to support their workforce and families.

Large employers have made available the newly required comparative analyses upon request
from DOL. However, despite extensive good faith efforts to comply, our member companies
have reported that upon submitting analyses, DOL staff sent back dozens of questions and
requests for substantially more documentation without explanation of what changes employers
can make to comply with parity rules. DOL has defied Congress, refusing to abide by the 2/s¢
Century Cures Act requirements, which mandated the agency to provide comprehensive
guidance to employers on how to comply with parity rules, including positive and allowable
examples of non-quantitative treatment limitations (NQTLs). DOL’s recent report included
several suggestions that we urge Congress to consider, including a more systemic approach to
compliance and expanding telehealth. However, DOL’s recommendation of issuing civil
monetary penalties will not help patients receive the care they need when they need it.

Meanwhile, employers are proposing positive solutions. ERIC developed a comprehensive set of
recommendations in our report, “Prioritizing Lmployee Mental Health: Solutions for Congress”.
These recommendations are 100 percent focused on improving patient access, making care more
affordable, and driving value in the mental and behavioral health system. Some of our
recommendations include:

o Allowing mental health providers to practice across state lines

o ERIC believes that Congress can act to quickly to provide patients with access to
needed care by permitting ERISA plans to facilitate telehealth between a willing
patient and a willing provider, so long as that provider holds a current license in a
state in which the plan operates and is affiliated with a network associated with
the plan sponsor, their carriers, and vendors.
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Allowing mental health providers to practice across state lines is a direct and
simple approach that would instantly solve a huge access problem, especially as it
pertains to mental and behavioral health, for patients in self-insured plans.

e Expanding telehealth benefits to ALL employees in two critical ways

o We urge Congress to act before the end of the public health emergency to ensure
that standalone telehealth programs can remain in place and to allow employers to
offer the benefit to more workers. If permitted to offer the benefit to those who
are unenrolled rather than just those who are ineligible, employers could expand
telehealth benefits to more beneficiary cohorts — especially benefitting younger
workers and those of less economic means. Additionally, we urge Congress to
allow 1st-dollar coverage of telehealth so that workers in these plans can receive
the care they need. Millions of Americans have currently lost the benefit to cost-
free access to a telehealth visit and are paying the full “fair market value” of care,
until they have paid their entire plan deductibles. This would be a barrier to care,
and Congress should enact the “Primary and Virtual Care Affordability Act”
(H.R. 5541) so Americans can have better health care access.

e Incentivizing providers into mental health practice with tuition reimbursement and
funding

o ERIC member companies continue to believe that some of the most important
steps Congress can take to address access to mental and behavioral health include
facilitating more providers in the field, equipping more providers in other fields
(such as primary care doctors or nurse practitioners) to take on mental health
roles, and encouraging more coordination between care teams. ERIC’s member
companies have explored a number of options Congress could consider in this
space. One option would be to specifically target programs like Graduate Medical
Education at mental and behavioral health providers, and to promote programs
aimed at assisting providers entering into the mental health field (such as perinatal
or reproductive psychiatry fellowships).

o Ensuring provider directories indicate whether a provider is accepting new patients

o With the passage of the Consolidated Appropriations Act in December 2020,
Congress has now set in motion a requirement that provider directories offered by
health plans to participants will be accurate and up to date. However, a patient
will still not be able to determine whether a particular doctor is accepting new
patients at a given time. The problems created by this are obvious — worst of
which could be a patient actually foregoing care due to frustration with getting
turned away by providers.
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Congress should ensure that insurers have an easy way for providers to “toggle”
whether or not they are accepting new patients — and requiring providers to do so.
It may not sound like a significant policy change, but for millions of Americans
who are leery of seeing a long list of providers who turn them away when they
call, this could be the difference in obtaining care or not.

e Improving coordination of care to end the system’s current siloed nature

o Employers know it is imperative to continue focusing on the transition to
coordinated care. We have learned that “scope of practice” laws sometimes hinder
the ability of various medical providers (a prime example being nurse
practitioners) from meeting unmet mental and behavioral health needs. It has also
become clear that a lack of fully interoperable electronic medical records (EMRs)
is making it harder for providers and facilities to coordinate. We are interested in
how coverage rules may be applied or expanded in order to encourage and
facilitate behavioral health options, such as attending group meetings or therapy
sessions. While programs such as “Narcotics Anonymous” do not generally
constitute medical care, attendance at meetings or the like could well be a part of
an individual’s behavioral health regimen, and disruption of that regimen could be
seriously deleterious to the patient’s health.

o Publishing provider quality and safety data to drive better patient outcomes

o Plan sponsors work to ensure that beneficiaries have access to quality care — and
this includes building networks that eschew dangerous, ineffective providers and
facilities. Unfortunately, too often a plan sponsor lacks critical information
needed to make such a determination. Congress should consider taking steps to
alleviate the information gap, which is especially pertinent in the mental and
behavioral health space. ERIC member companies and our organizational partners
have suggested a number of potential ways to improve the availability of quality
information. For instance, the Centers for Medicare and Medicaid Services (CMS)
could expand the availability of quality ratings, and the Centers for Disease
Control and Prevention’s National Healthcare Safety Network could collect and
report uniform patient safety data from different sites of care. Congress could also
direct the Patient-Centered Outcomes Research Institute to prioritize research on
mental health, or direct CMS’ Center for Medicare and Medicaid Innovation
(CMMI) to experiment with Centers of Excellence programs, modeled off
successful efforts in employer-sponsored coverage.

701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG
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e Modernizing rules for health care accounts to better support patients and lower costs

o Rules related to account-based health benefits are currently far from optimized to
encourage and empower patients to access mental and behavioral health when
they need it. ERIC member companies have suggested several changes Congress
should consider to maximize the ability and the likelihood that patients will seek
out and obtain the care they need. One option is to update high deductible health
plan (HDHP) rules to allow plan beneficiaries to access subsidized care at
worksite health centers, which are a critical access point for primary care.
Congress could also give HDHP sponsors flexibility to provide a limited amount
of 1st-dollar coverage for high-value services, since employers have learned that
outcomes can be significantly improved when barriers are removed from high-
value care. Similarly, policy could be updated to allow the coordination of
capitated benefit models (like Direct Primary Care) with HDHPs. Or Congress
could consider permitting funds in dependent care flexible spending arrangements
(DCFSAs) to be used to pay a broader definition of “caregivers,” including family
and friends, as the COVID19 pandemic has shown employers that plan
beneficiaries often sought help from those closest to them.

e Reducing red tape to encourage employers to innovate better mental and behavioral
health benefits

o Congress should consider allowing the creation of limited mental health programs
that could be flexible, without being considered “group health plans.” If these
programs were designated not to create an employer-employee relationship, they
could potentially be offered to independent contractors and gig economy workers.
To encourage innovation in benefits subject to MHPAEA, Congress could
consider authorizing “compliance certification” entities, who ERISA fiduciaries
could rely on to evaluate group health plans for parity compliance. And reducing
or digitizing many of the notice and disclosure requirements on plan sponsors
would also help free up funds and bandwidth to innovate.

e Create a blue-ribbon panel to focus on the mental and behavioral health aspects of the
COVID pandemic, to better plan for the future

o In 2020, for the first time in recorded history, countless Americans were asked to
work from home, limit contact with the outside world, refrain from “elective”
medical care, and much more. Every day we learn more about the consequences
of the policy decisions made in order to combat the COVID-19 pandemic. It is
imperative that the federal government develop a comprehensive categorization of
“lessons learned” to determine what could be done better.

701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG
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To create a needed roadmap, Congress should direct an objective body to suggest
how we can better prepare and eliminate said problems should such a disaster
ever befall the country again. The roadmap should place a special emphasis on
protecting Americans’ health, both mental and physical, and providing the needed
behavioral health support for individuals who may suffer from substance use
disorders.

o Speed the transition to value-based payments to improve care and save patients money

o The federal government has an unparalleled ability to transform the entire health
care system by leveraging the tens of millions of covered lives enrolled in federal
health programs. Various employers, in concert or individually, have worked for
decades to transition from fee-for-service to a value-driven system. However, it
will be impossible to fully make that transition without federal leadership. While
good work has already been done by CMS and CMM], there is more work to do,
and a huge opportunity as it pertains to mental and behavioral health.
Demonstrations or nationwide programs could be launched to transition away
from fee-for-service in the area of mental health, potentially in partnership with
employers and private-sector initiatives. We hope that such efforts could include
realigning payments to encourage the highest-value treatments, medications, and
services, and ensuring that patient-reported outcomes measures are central to
these efforts.

CONCLUSION

Thank you for the opportunity to share the perspective of large plan sponsors on these important
employee benefits issues. We encourage members of the Subcommittee to consider these
recommendations and the critical roles that employers play in promoting retirement security and
advancing health care quality and affordability. ERIC and our member companies look forward
to continuing to discuss these issues and our proposed solutions with Members and staff.
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Fidelity Investments is pleased to submit this statement for the record to the U.S. House
Education and Labor Subcommittee on Health, Employment, Labor and Pensions for the hearing entitled
“Improving Retirement Security and Access to Mental Health Benefits.”

Fidelity is the nation’s largest provider of workplace savings plans, including defined
contribution (DC), defined benefit (DB), health and welfare and stock plan services to 25,000+ employers
with 34.8 million workplace participant accounts.! In addition, Fidelity supports a wide array of
investors, including 12.3 million IRA accounts, with services including wealth management, retirement
planning, brokerage services, workplace plan administration, college savings, and financial planning and
engagement programs.?

Employer-sponsored retirement plans and IRAs are indispensable to the foundation of the U.S.
retirement system. Savings and investment through retirement plans will provide trillions of dollars in
retirement income, helping our nation’s workers achieve a more financially secure retirement. As the
needs of families and individuals continue to evolve, there are ways Congress can help Americans
achieve greater financial security including saving for emergencies, modernizing the client and
participant experience, ensuring proper investor protections, and reducing burdens on both individuals
and businesses. Notably, the retirement system in the United States is already helping tens of millions of
savers prepare for retirement and following are a few areas we can build upon that success.

Support for the RISE Act

We applaud the Education and Labor Committee members for unanimously advancing the
Retirement Improvement and Savings Enhancement (RISE) Act in November 2021. The legislation
includes several reforms that would help ensure a strong and resilient retirement system for businesses
and their employees. We are very supportive of the common-sense provision that would no longer
require defined contribution plans to provide notices to unenrolled participants, other than an annual

B Fidelity data as of December 31, 2021.

2 Fidelity data as of December 31, 2021.
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reminder notice of eligibility. This change will continue to encourage employees to enroll in their
workplace plans without the cost and confusion caused by delivering voluminous information and detail
that can be meaningful to active participants, but often can be overwhelming and stifling action among

those not yet participating.

In addition, we support the provisions that would expand participation in Pooled Employer Plans
(PEPs) to 403(b) retirement plans, and clarification of the duties of PEP trustees. PEPs are an excellent
step toward addressing the retirement coverage gap by making it easier for small businesses to access
retirement savings plans. Fidelity’s PEP, the Fidelity Advantage 401(k), was created to help close the
coverage gap. While other providers have chosen to offer PEPs to employers who already offer a plan,
Fidelity’s initial offering is deliberately focused on helping address the coverage gap by crafting a
solution for small businesses who do not yet offer a retirement savings plan today. We have seen
significant organic demand since its launch early last year. We believe that adopting a PEP can allow
businesses to capitalize on the economies of scale of a larger plan, simplify administration, and provide

their employees the coverage they need.

Emergency Savings

Financial wellness has never been more important than it is right now, and the pandemic shed
light on just how precarious many Americans’ situations are when they need to respond to a financial
emergencies or immediate finance needs. Fidelity surveyed our participants who defined such
emergencies to include home or car repair, loss of employment, a sudden housing change, pregnancy,
medical emergencies, legal or travel expenses, and more. Notably, emergencies experienced by many
Americans do not always align with the criteria for safe harbor “hardship withdrawal,” which are more
limited in scope and subject to income tax on the withdrawal in addition to a 10 percent penalty. Even
where a participant can take a hardship withdrawal, if permitted by and in accordance with the
retirement plan, the participant is not permitted to repay the amount of the withdrawal to their

retirement account, eroding long-term retirement savings.

For participants without liquid savings, taking frequent early withdrawals may be their only way
to address emergency expenses. However, repetitive withdrawal behaviors can cause severe impacts to
retirement balances over time. The percentage of workers who made a withdrawal from their 401(k)
plan, including hardship withdrawals, was 3.3 percent in the fourth quarter of 2021, an increase over
previous 2021 quarters but still much lower than the 6.1 percent withdrawal rate witnessed during the
first year of the pandemic. The average hardship distribution amount in Q4 was $3,100, and the median
amount was $1,000.3

While the pandemic put a spotlight on this problem, families have been struggling with savings
for emergencies for much longer. Families need emergency savings accounts to be more prepared for

3 Based on Fidelity analysis of 23,761 corporate DC plans (including advisor-sold DC) and 20.1 million participants
(13.8 active participants) as of December 31, 2021.
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addressing the unplanned, but unavoidable challenges of life, not only during a pandemic. Fidelity
believes that employers can play a key role in helping workers accumulate short-term savings, and we
have seen compelling innovation in this space across employers and financial services providers.

Today, Fidelity enables thousands of employees to save for short-term goals including
emergencies. Our “Goal Booster” platform provides savers with paths to a liquid savings and investing
options, tracking tools and motivational insights to help them stay on track. While this is a good start to
getting participants on track to cover immediate and short-term needs, we are exploring additional
innovations that can be offered through the workplace and complement retirement plans—many of
these ideas require legislative changes. Fidelity calls on Congress to advance policy changes that could
help meet the emergency savings challenge. We strongly support legislation that will allow employers
to provide a discretionary “match” in the employer-sponsored retirement plan on contributions made
by the employee to an emergency savings account held outside of the employer’s retirement plan. We
believe such legislation will effectively incent participants to accumulate short term savings through
their workplace, while maintaining flexibility and privacy. This approach will also help participants to
accrue long-term retirement savings by benefitting from an employer match in their retirement account,
subject to all of the existing withdrawal and tax rules.

Modernization

Modernization and innovation that allows us to evolve alongside the participants we support is
critical to the continued success of the retirement system. The U.S. Department of Labor’s (DOL) 2020
electronic delivery (eDelivery) safe harbor rule was a significant step towards disclosure modernization
for plan sponsors, recordkeepers, and the millions of ERISA plan participants. In fact, in a response to a
Congressional review request, the DOL issued a report on the 2020 eDelivery safe harbor rule finding
that the rule is “unlikely to have any negative impact” and notes that important safeguards are included
in the rule, such as the requirement that “individuals who prefer to receive disclosures on paper can
request paper copies of disclosures and opt out of electronic delivery entirely, at any time, and free of
charge.” The DOL’s report also found that 93 percent of U.S. adults, including 99 percent of retirement
plan participants, have internet access.*

Not only does eDelivery provide investors with access to their document in the most timely and
effective manner, but it also encourages participants to engage with their investments, which can result
in better outcomes, including higher deferral rates and improved retirement preparedness. Data from
the SPARK Institute indicates that savers with eDelivery contribute 72 percent more and are three times
as likely to be saving a sufficient amount for retirement than savers who receive paper disclosures.®

4 Report on Default Electronic Disclosure by Employee Pension Benefit Plans Under Employee Retirement Income
Security Act, Department of Labor, February 1, 2022.

5 Improving Outcomes with Electronic Delivery of Retirement Plan Documents, SPARK Institute (2015).
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Electronic delivery is more accessible than paper, allowing retirement savers with disabilities to
access information in a format that meets their unique needs. Nearly 72% of adults over the age of 65
report having a disability;® those experiencing vision loss later in life now have the assistance of new
technological advances such as screen readers (e.g., Voice Over on iPhones, Talk Back on Android
phones, and Narrator on Windows® 7 machines) to audibly receive the same information contained in a
written disclosure. Moreover, having an electronic format for disclosure delivery allows participants
with moderate vision impairment to easily enlarge the font on a computer or smart phone screen.

There are numerous other benefits to electronic delivery. Delivering plan information
electronically is a faster, more efficient and effective way for participants to get the plan information
they need. Electronic delivery is secure, with sensitive documents accessible when an investor securely
logs-in to their account, rather than when an envelope is delivered by postal mail. It benefits the
environment by significantly reducing paper use and printing and mailing resources. Electronic
accessibility enables participants to receive communications in the digital manner they now expect.
Communications can be sent and received instantly, without delay, and without the risk of getting lost
or misplaced in the daily shuffle of paper mailings. With a digital-first approach, Fidelity supports the
delivery of plan related materials in a manner requested by plan participants.

Automatic Portability

A record number of individuals have left their jobs over the past year, often referred to as “the
Great Resignation.” According to the U.S. Bureau of Labor Statistics, there are 10.9 million unfilled jobs
across the nation.” Most turnover across participants is seen in the younger generations, while a large
number of older workers exiting the workforce do not return. These younger generations in particular
are at risk of cashing-out their retirement savings or experiencing “leakage” from their accounts when
they change jobs.

To reduce the number of participant cash-outs, missing participants and abandoned savings, the
concept of automatic portability for account balances less than $5,000 would facilitate the movement of
an employee's 401(k) savings account from their former employer's plan into their new employer's plan.
Fidelity believes that addressing industry-wide portability barriers will make it easier for all workers,
particularly minority and low-income workers, to reduce premature cash-outs and preserve retirement
savings.

Congress should adopt legislation that enables auto-portability solutions delivered through the
private sector, such as allowing for the transfer of the participant’s small account balance (less than
$5,000) from their prior employer’s plan to their new employer’s plan upon negative consent as a
ministerial (“non-fiduciary”) act.

6 U.S. Census Bureau, American Community Survey, Disability Characteristics (2018).

7 U.S. Bureau of Labor Statistics, Economic News Release: Job Openings and Labor Turnover December 2021
Released February 1, 2022.




102

Spousal Consent

The longstanding rules for ERISA qualified retirement plans require a married participant to
obtain written spousal consent if the participant wishes to name a primary beneficiary other than the
spouse. Defined benefit and money purchase plans require spousal consent under additional
circumstances, including taking a cash distribution, hardship withdrawal or plan loan. Expansion of
spousal consent rules for distributions and loans to all qualified retirement plans and IRAs has been
floated as a potential policy change, although such an expansion raises several questions and
trepidations given the lack of data supporting a change.

Additional spousal consent rules could delay participant receipt of funds that are often needed
in a timely manner, as is the case in many emergencies. In addition, the requirement is burdensome not
only on participants and their spouses, but also on recordkeepers that will need to capture and maintain
documentation of legal marital status and date of marriage for every participant. This is further
complicated if participants do not have formal documentation of their legal marital status due to
residency in a common law state or those in a same-sex marriage that may not be recognized in their
state of residence. For these reasons, we do not believe spousal consent requirements should be
expanded beyond the current rules.

Telehealth Benefits Through HSAs

As one of the leading service providers for Health Savings Accounts (HSAs), Fidelity is committed
to helping workers and their families save for current and future health care expenses. It is estimated
that a couple retiring today will need $300,000 to cover medical expenses throughout retirement, an
88% increase since 2002, based on the annual Fidelity Retiree Health Care Cost Estimate.® Employers are
moving toward HSA-eligible health plans and today, 2 out of 3 large firms offer an HSA-eligible health
plan with a savings option.® This not only helps reduce employers’ costs, but these plans also offer
individuals and families the benefit of saving through an HSA.

8 Estimate based on a hypothetical couple retiring in 2021, 65-years-old, with life expectancies that align with
Society of Actuaries RP-2014 Mortality Table Healthy Annuitants rates projected with Mortality Improvement Scale
MP-2020 as of 2021. Actual assets needed may be more or less depending on actual health status, area of
residence, and longevity. Estimate is net of taxes. The Fidelity Retiree Health Care Cost Estimate assumes
individuals do not have employer-provided retiree health care coverage, but do qualify for the federal
government’s insurance program, Original Medicare. The calculation takes into account cost-sharing provisions
(such as deductibles and coinsurance) associated with Medicare Part A and Part B (inpatient and outpatient
medical insurance). It also considers Medicare Part D (prescription drug coverage) premiums and out-of-pocket
costs, as well as certain services excluded by Original Medicare. The estimate does not include other health-related
expenses, such as over-the-counter medications, most dental services and long-term care.

° Kaiser Family Foundation annual survey of employer-sponsored health benefits, 2020. Includes companies that
offer either an HSA-eligible HDHP or an HDP with an HRA. Based on companies with more than 1,000 employees.
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HSAs are also becoming more popular for U.S. workers across all income levels, and HSA holders
seek to use those funds for a variety of healthcare needs including access to mental health care. The
long-term value of an HSA can position a family for greater financial security, and Fidelity supports
legislation that would expand eligible benefits through HSAs such as telehealth access.

Investment Advice Standards

In July 2020, the U.S. Securities and Exchange Commission (SEC) strengthened the standard of
conduct for brokers providing recommendations to retail customers through its Regulation Best Interest
(Reg BI). Reg Bl elevates the customer’s best interest as the overarching standard of care for broker
dealers. In late 2020, the Department of Labor (DOL) adopted a new prohibited transaction exemption
(PTE) enabling investment advice under ERISA and, in the preamble to that exemption, outlined a
reinterpretation of the “five-part test” for investment advice under ERISA, expanding the universe of
retirement activities, including rollover recommendations, that are subject to ERISA’s fiduciary duties.

Fidelity believes the PTE provides a broad and workable exemption that allows retirement
investors to maintain access to investment advice. While the reinterpretation of the “five-part test” is a
departure from the DOL’s long standing approach to defining fiduciary advice, the reinterpretation
coupled with the PTE represents an effective regulatory regime that protects investors. Fidelity supports
DOL action to ensure a level playing field and a consistent standard applicable to all broker-dealers.

Conclusion

On behalf of Fidelity and the millions of Americans we serve, we appreciate the opportunity to
share our views and contribute to this important dialog to build a better future through retirement
security. We look forward to continuing to work with Members of Congress to further American
workers’ retirement security now and for the future.

The trademarks and service marks appearing herein are the property of their respective owners.

Fidelity Brokerage Services LLC, Member NYSE, SIPC, 900 Salem Street, Smithfield, R1 02917
1018200.1.0

© 2022 FMR LLC. All rights reserved.
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Chair DeSaulnier, Ranking Member Allen, and Members of the Subcommittee, thank you for
holding this hearing and giving me an opportunity to submit a statement for the record.

The Hispanic Leadership Fund is a non-partisan advocacy organization dedicated to
strengthening working families by promoting common-sense public policy solutions. I want to
share with this Subcommittee an enormous looming threat to retirement security for low and
middle-income individuals and especially for Latinos and Blacks. That threat is the U.S.
Department of Labor’s continued and documented efforts to resurrect a regulation that has
been proven to hurt low and middle-income individuals in 2016 and 2017 — the fiduciary rule.

The Hispanic Leadership Fund recently published an in-depth analysis containing the actual facts
on DOL’s 2016 fiduciary rule. The rule became applicable in 2017, but then was invalidated in
2018 by the Fifth Circuit Court of Appeals as being completely inconsistent with the laws
enacted by Congress.

During the brief time that the 2016 fiduciary rule was in effect, low and middle-income
individuals suffered badly. As an example of those effects, the well-known accounting firm
Deloitte studied institutions representing 43 percent of U.S. financial advisers and 27 percent of
the retirement savings assets in the market. Deloitte’s study found that, as of the DOL rule’s first
applicability date, 33 percent of study participants reported limiting or eliminating access to
brokerage advice for smaller retirement accounts, impacting an estimated 10.2 million
accounts and $900 billion in savings.

The Hispanic Leadership Fund’s study examined what would happen if the 2016 fiduciary rule is
resurrected in part or in whole, as DOL is clearly working toward. I ask that our study be made
part of the record of this hearing. https://hispanicleadershipfund.org/wp-
content/uploads/2021/11/FINAL_HLF-Quantria FiduciaryRule 08Nov21.pdf

Our analysis confirms that the 2016 fiduciary regulation hurt the very people it was intended to
help, especially working families struggling to build retirement savings. Reinstatement of this
overregulation in any form similar to the 2016 regulation will once again prevent hard-working
Americans from receiving information that is highly relevant for their financial well-being. As
our research shows, reinstatement of the fiduciary rule would:

e Reduce the accumulated retirement savings of 2.7 million individuals with incomes
below $100,000 by approximately $140 billion over 10 years.

¢ Contribute to a roughly 20% increase in the wealth gap for Black and Hispanic
Americans, when looking at accumulated IRA savings alone.

We all believe that advisors should be required to act in the best interest of their customers. That
is already being addressed by the Security and Exchange Commission’s Regulation Best Interest
and by the National Association of Insurance Commissioners’ model best interest standard for
annuities. Both of these rules require advisors to act in their customers’ best interest and neither
was in effect in 2016, undercutting any possible rationale for any further action by DOL, much
less a resurrection of a counterproductive rule. The DOL rule, on the other hand, was never about
a best interest standard. The DOL rule was about effectively banning the commission-based
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means of providing investment assistance because DOL believed that commissions give rise to
conflicts of interest.

The fact is that commissions are no different than the price of any other service or product in this
country. A customer pays a price for service, just like in any other commercial transaction.

What DOL overlooked in 2016 and continues to overlook now is that the way that low and
middle-income individuals, including many working families from underserved communities, ,
get investment assistance is through the commission system—because most cannot afford to pay
fees that would be required otherwise. By taking away that system, DOL cut those individuals
off from receiving professional investment advice. That was a tragic mistake. I ask this
Subcommittee to let the Administration know that this mistake should not be made again.
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The Honorable Mark DeSaulnier The Honorable Rick Allen

Chairman Ranking Member

House Education & Labor Subcommittee on House Education & Labor Subcommittee on
Health, Employment, Labor and Pensions Health, Employment, Labor and Pensions
RHOB 2101 RHOB 2101

Washington, DC 20515 Washington, DC 20515

Dear Chairman DeSaulnier and Ranking Member Allen:

We write to share concerns regarding your hearing today: Improving Retirement Security and
Access to Mental Health Benefits. The Partnership for Employer-Sponsored Coverage (P4ESC)
is an advocacy alliance of employment-based organizations and trade associations representing
businesses of all sizes and the over 181 million American workers and their families who rely on
employer-sponsored coverage every day. We are committed to ensuring that employer-sponsored
coverage is strengthened and remains a viable, affordable option for decades to come.

We are concerned that this hearing — like so many others concerning access to mental health care
—is wrongly and punitively focused on employers and other payers for health care and mental
health care benefits. The bigger barriers to access to care come from shortages of mental health
care providers and mental health care providers who refuse to enter our networks so that
employees can access care. Telemedicine has been one positive exception to the shortages during
the pandemic; it is our hope that telemedicine access to mental health care services can be made
permanent.

Employers work tirelessly to provide quality mental health and substance use disorder coverage
for our employees and their families. Employers have innovated and invested in significant new
programs during the COVID pandemic. Addressing the current mental health care crisis will
require significant efforts in partnership between employers, providers, government, patient
groups and other stakeholders. We believe that punitive legislative provisions like civil monetary
penalties will poison these efforts and serve only to hurt patients.

Employers and mental health care providers worked together to build the compromise that
became the Mental Health Parity and Addiction Equity Act of 2008. Employers and providers
worked closely with the late former Senators Edward Kennedy (D-MA) and Pete Domenici (R-
NM) to build compromise language that balanced financial parity in coverage with the retained
ability to medically manage that coverage. It is this latter element — particularly as regards
noneconomic factors, such as network adequacy, formulary design, and step therapy — that is at
issue now.



108

Partnership for Employer-Sponsored Coverage
March 1, 2022
Page 2

Civil monetary penalty enforcement proposes to impose network adequacy requirements by
penalizing employers based on the raw number of mental health or substance use disorder
providers in network. Yet, employer networks consistently report that these providers refuse to
bargain in good faith and decline to participate in our networks at reasonable rates. Provider
shortages — inside- as well as outside-networks — are rampant. According to HHS, 129.6 million
Americans live in areas designated as Mental Health Professional Shortage Areas.!!! There are
6,559 additional BHC providers'? needed to fill these provider gaps.”®! Provider shortages, in
conjunction with limited in-network providers, make it difficult for patients to find affordable in-
network providers.

Additionally, employers and other issuers have repeatedly and earnestly urged the DOL’s
Employee Benefits Security Administration to provide adequate guidance regarding the
applicable mental health parity standards. As evidenced by the DOL’s recent 2022 MHPAEA
Report to Congress in which NO plans were without findings under agency review — we believe
the agency has failed to provide sufficient implementing guidance for any plan to truly

comply. While we believe employers and other payers wish to comply, there is and will
continue to be no way to do so without additional rulemaking and time to come into compliance.

We implore you to call on the agency to work in partnership with all stakeholders and provide
additional guidance. Without this guidance we will continue to see the intent of MHPAEA
inadvertently frustrated by well-intentioned plans and payers who are trying to do their best in
the absence of adequate agency implementation. We are concerned and wary of a defeating cycle
— attempting to comply, but perpetually being found lacking because the rules are not adequate
or clear.

We believe the call for civil monetary penalties is premature. Civil monetary penalties, at this
point, will add unnecessary tension and fear into what we think should be a partnership to
breathe life into the MHPAEA requirements in a fulsome and sustainable way. Penalties distract
from and compound the absence of guidance and may escalate a confusing situation into chaos.
Plans and payers are doing their best to build a house without adequate blueprints and calling for
civil monetary penalties is like the designer standing on the sidewalk, yelling “you’re doing it
wrong,” and then charging for design changes after the fact. It’s not fair, efficient, or good for
the system as a whole.

[ Bureau of Health Workforce Health Resources and Services Administration, U.S. Department of Health &
Human Services, “Designated Health Professional Shortage Areas Statistics,” September 30, 2021, available at:
https://data.hrsa.gov/Default/GenerateHPSA QuarterlvReport.

12 Behavioral health providers are health care practitioners or social and human services providers who offer
services for the purpose of treating mental disorders including: psychiatrists, clinical social workers, psychologists,
counselors, credentialed substance use specialists, peer support providers, and psychiatric nurse providers.

Bl Bureau of Health Workforce Health Resources and Services Administration, U.S. Department of Health &
Human Services, “Designated Health Professional Shortage Areas Statistics,” September 30, 2021
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Imposing penalties on plan sponsors cannot solve provider shortages. The federal government
should not put its thumb on the scale in private negotiations between providers and employers. In
keeping with the spirit of the mental health parity law, employers should be treated on par with
providers.

We would welcome the opportunity to discuss these issues with you or your respective staff. If
such a meeting would be of interest to you, please have your staff contact PAESC’s Executive
Director Neil Trautwein at eneiltrautwein@gmail.com.

Sincerely,

Partnership for Employer-Sponsored Coverage (P4ESC)
WWW.p4€sC.org

cc: Rep. Bobby Scott  Rep. Virginia Foxx
Chairman Ranking Member
House Education and Labor Committee

Mr. ALLEN. Thank you Mr. Chairman. I would also like to thank
the witnesses for their testimony today, and thank you Mr. Chair-
man for holding this hearing. I am concerned with the timing of
the hearing and my colleague’s intentions. The committee should
focus on enacting bipartisan RISE Act, not jumping to consider
new, more partisan retirement package.

It is my hope that the committee continues its important tradi-
tion of bipartisan cooperation in retirement legislation. As we
heard from today’s testimony, the financial interests of retirement
savers and beneficiaries must be prioritized. The Biden administra-
tion’s proposed rule requiring ESG investing and private retire-
ment plans not only contradicts ERISA, but also threatens the sav-
ings of American workers and retirees.

DOL’s proposed rule and similar legislative proposals would
place retirement savers third behind the political whims of the ma-
jority and a fiduciary fearing a lawsuit for non-compliance. Thank
you again to all the witnesses for participating in today’s hearing,
and with that Mr. Chairman thank you and I yield back.

Chairman DESAULNIER. Thank you, Mr. Allen. I will now recog-
nize myself for the purpose of making my closing statement. First
I ask unanimous consent to enter a letter from the American Fed-
eration State, County and Municipal Employees into the record.
Without objection so ordered.

[The letter of Chairman DeSaulnier follows:]
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February 28, 2022

The Honorable Mark DeSaulnier, Chairman

Subcommittee on Health, Employment, Labor, and Pensions
Committee on Education and Labor

U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman DeSaulnier:

On behalf of the 1.4 million members of the American Federation of State County
and Municipal Employees (AFSCME), I ask that you include this letter in the record for
the March 1 hearing on Improving Retirement Security and Access to Mental Health
Benefits.

AFSCME applauds the work this subcommittee has done to ensure that workers
receive affordable and comprehensive mental health and substance use disorder
(MH/SUD) benefits. The landmark 2008 Mental Health Parity and Addiction Equity Act
advanced equal access to treatment for MH/SUDs, and the historic Affordable Care Act
(ACA) extended this protection to individuals buying coverage on their own. Recently,
Congress made the federal mental health parity law even stronger with provisions in the
Consolidated Appropriations Act (CAA).

CAA improves equal access to MH/SUD services by looking beyond out-of-pocket
costs or quantitative differences in benefits. The new law requires plans and insurers to
evaluate the use of prior authorization processes, medical necessity determinations and
other criteria that limit the scope or duration of MH/SUD and medical surgical benefits.
Plans and insurers must supply these comparative analyses to the federal agencies that
enforce mental health parity. This information is a valuable tool for enforcement of mental
health parity because the law prohibits plans and insurers from using these processes,
determinations, and other criteria for MH/SUD benefits more stringently than those for
medical and surgical benefits. Enforcement of these non-quantitative limits on benefits is
vital to ensure health plans follow not just the letter of the law but its promise.

AFSCME supported House passage of Build Back Better Act for many reasons,
including the provision giving the Department of Labor (DOL) the authority to impose
civil monetary penalties on plans under its authority that violate mental health parity law.

We now urge Congress to continue to press for enactment of the authority because
it will allow DOL to step in more aggressively when it is necessary to change plans’
discriminatory coverage practices. We stand ready to work with you to further strengthen
mental health parity law by closing loopholes that allow plans to deny workers access to
needed services.

American Federation of State, County and Municipal Employees, AFL-CIO
TEL (202) 4291000  FAX (202) 429-1293  TDD (202) 659-0446  WEB wwwafscme.org 1625 L Street, NW, Washington, DC 20036-5687
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Before COVID, mental health and substance use disorder services were inadequate
to meet demand.' The pandemic has fueled a mental health and substance abuse crisis" and
further strained behavioral health care workers who are now on the brink of exhaustion.

We also urge you to prioritize resources to recruit, retain and empower
behavioral health staff. They are the foundation to any solution to this crisis.

Programs to increase the number of behavioral health care workers in the pipeline
are important but can never be enough if we maintain the status quo with respect to how
we value this workforce. Low pay, understaffing, unsafe working conditions, unacceptably
high caseloads, and burnout result in elevated levels of turnover. These burnout and
turnover rates directly affect the ability of clients to get prompt, quality care.

One AFSCME member who helped youth with acute mental health issues left her
job at a crisis hotline because of an overwhelming workload and unsustainable overtime.
She said, “either I keep working at this job or take care of my own mental health.”

Expanding collective bargaining rights and supporting certified labor-management
partnerships will help in the retention of this workforce because workers need a strong
voice at the job to address their concerns. AFSCME supports enactment of the Public
Service Freedom to Negotiate Act, which strengthens the right of public employees to join
unions and engage in collective bargaining. We support the House-passed Protecting the
Right to Organize Act (PRO Act), which makes it easier for private-sector workers to form
and join unions.

Providing behavioral health care workers with a voice at work through a union has
resulted in increased staff longevity and feeling supported at work which in turn results in
better outcomes for clients.

We urge this subcommittee to establish a robust grant program to support and
encourage labor management partnerships in behavioral health care so that workers and
employers can together develop ways to improve staffing, caseload, and delivery of

services.

Sincerely,
%dﬁ M&)@e

Bailey K. Childers
Director of Federal Government Affairs

BKC:LB:hf

cc: Members of the Subcommittee on Health, Employment, Labor, and Pensions
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'In 2015. less than one percent of people aged twelve or older that needed substance use treatment received
care at a specialty facility. In 2016. 11.8 million American adults believed that they had a need for mental
health services during the past year that went unmet. Four out of ten of those adults said they could not afford
the cost of treatment. Even people with insurance coverage face barriers to accessing mental health care
because of the lack of in-network options for mental health and substance use care.

i In 2020, nearly 92.000 Americans died of drug overdoses, a 30% increase from 2019 and a 75% increase
over five years. Preliminary figures suggest the 2021 overdoes death toll will be even higher.

In early 2021, emergency room visits for suicide attempts of adolescent girls soared by 50.6% higher than the
same period in 2019, according to the Centers for Disease Control and Prevention (CDC).

About 4 in 10 adults have reported symptoms of anxiety or depressive disorder during the pandemic.

The mental health of essential workers has been endangered during COVID. They are more likely than
nonessential workers to report of anxiety or depressive disorder (42% vs. 30%, respectively), starting or
increasing substance use (25% vs. 11%), or considering suicide in the past 30 days (22% vs. 8%).

Chairman DESAULNIER. Thanks again to the witnesses. I really
mean it. It’'s a good conversation and encouraging. In spite of our
differences, I think there’s a lot that we can work on together. So
thank you very much. Today we discussed, excuse me, the impor-
tance of helping workers access secure retirement, high-quality
health care.

Unfortunately, as our witnesses shared, many workers continue
to face barriers to saving for retirement and receiving the care they
need. That is why Congress and this committee advanced legisla-
tion to improve retirement security, strengthen health benefits, and
protect pensions of more than one million workers and retirees
through the American Rescue Plan.

I look forward to continuing our efforts to advance common sense
solutions, that meaningfully improve the lives of American workers
and retirees. I welcome my Republican colleagues’ support for these
ideas, and I also welcome our conversation. Thank you again to our
witnesses. If there’s no further business, without objection the sub-
committee stands adjourned. Thanks.

[Whereupon, at 12:07 p.m., the hearing was adjourned.]

[Additional submission by Chairman DeSaulnier follows:]
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The American Benefits Council (the “Council”) thanks Subcommittee Chair Mark
DeSaulnier and Ranking Member Rick Allen and all members of the HELP
Subcommittee for holding the hearing “Improving Retirement Security and Access to
Mental Health Benefits.” Your work and that of the subcommittee have been
instrumental in the great bipartisan strides we have made in advancing retirement
security. We commend your leadership in further improving retirement outcomes for
American workers and their families and supporting mental health.

The American Benefits Council (“the Council”) is a Washington D.C.-based
employee benefits public policy organization. The Council advocates for employers
dedicated to the achievement of best-in-class solutions that protect and encourage the
health and financial well-being of their workers, retirees and their families. Council
members include over 220 of the world's largest corporations as well as organizations
serving employers of all sizes. Collectively our members directly sponsor or administer
health and retirement benefits for virtually all Americans covered by employer-
sponsored plans

The Council appreciates that a number of important issues were discussed during
the hearing. We want to use this opportunity to express our support for the Retirement
Improvement and Savings Enhancement (RISE) Act (H.R. 5891), which was introduced
by Education and Labor Committee Chair Bobby Scott and Ranking Member Virginia
Foxx, along with Subcommittee Chair DeSaulnier and Ranking Member Allen. We
commend the full committee for approving the bill on a unanimous and bipartisan basis
in November 2021, and we look forward to the RISE Act being combined with the
Securing a Strong Retirement Act of 2021 (H.R. 2954, the “Neal/Brady” bill, as
approved by the House Ways and Means Committee) and brought to the floor for
consideration by the full House. We also want to use this opportunity to express
Council members’ strong support for mental health coverage for employees and their
families and explain why, at this time, it is unnecessary and inappropriate to enact
additional penalties regarding certain aspects of the Mental Health Parity and
Addiction Equity Act (MHPAEA).

KEY BIPARTISAN PROPOSALS FOR IMPROVING RETIREMENT SECURITY

The private retirement system has helped millions of Americans achieve retirement
security. In recent years, the Setting Every Community Up for Retirement Enhancement
(SECURE) Act enacted in 2019 was a major step forward in meeting the challenges
faced by Americans in achieving a secure retirement. Even more recently, the American
Rescue Plan Act (ARPA) enacted in March 2021 included vital funding reform that
provided much-needed stabilization to single-employer pension plans. While the
SECURE Act and the ARPA represent the latest examples of enacted bipartisan
retirement legislation, there is a more than 25-year history of such legislation
meaningfully and continually improving the private retirement system for Americans.

2
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This lengthy history of excellent work has helped produce the following results:

There has been dramatic growth in retirement savings since 1995, including a 75%
increase in the mean savings for the lowest income families and over 100% growth for
middle-income families.

e Coverage of low and middle-income families has increased materially,
ranging from a 12% increase for middle-income families to a 20% increase for
the lowest income families.?

¢ Even with the enactment of numerous changes over the past 25 years, the
system can be further improved and strengthened. There are numerous
existing bipartisan proposals that we believe can help achieve that result.
Several of those proposals, including the RISE Act, are discussed below.

There are many retirement policy proposals that are worthy of discussion. We are
highlighting several that Council members have identified as important reforms that
build on the SECURE Act and would significantly help American workers better
prepare for retirement. Several of the proposals below are included in both the RISE Act
and the Neal/Brady bill, as well as the Retirement Security and Savings Act of 2021 (S.
1770, the “Cardin/Portman” bill). Some proposals not included in the bills should be
considered as well. Some of the proposals are additionally found in in other bipartisan
legislation, such as the Pooled Employer Plan (PEP) Fix Act (H.R. 6912, the
“Allen/DeSaulnier PEP Fix” bill), the Retirement Parity for Student Loans Act (S. 1443,
the “Wyden student loan” bill) and the Retirement Savings Lost and Found Act (S. 1730,
the “Warren/Daines missing participants” bill).

PEP and “group of plan” reforms

Policymakers are constantly searching for ways to improve retirement plan coverage
and Council members believe that the best way to do so is to build on the employer-
based system. Open multiple employer plans (called “pooled employer plans,” or PEPs)
present a significant opportunity to do so. Much was accomplished in the enactment of
the SECURE Act but additional reforms can make PEPs even more effective in
expanding coverage, ensuring consistent participation and providing a solid retirement.
We note the following proposals:

e Provide the same PEP advantages to charities, churches, and public
educational institutions: Currently, the PEP provisions in the SECURE Act do

1 Retirement Accounts by Percentile of Income, Federal Reserve Board 2019 Survey of Consumer
Finances.

2]d.
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not cover 403(b) plans, which are widely used by charities, churches, and public
educational organizations (the only entities permitted to maintain such plans).
We support the expansion in the RISE Act, Neal/Brady, and in
Grassley/Hassan/Lankford (S. 1703) of the PEP provisions to cover 403(b) plans,
so that these entities can enjoy the same new economies of scale being made
available to taxable employers.

Trustee duties: The SECURE Act requires the trustee of a PEP “to be responsible
for collecting contributions” to the PEP.

o Different business models: Based on the input we have received, there are
different business models that may be used with respect to the collection
of contributions to the PEP. Under one business model, the trustee would
be responsible for collecting contributions. Under a second business
model, the PEP would use a directed trustee, which would not have any
fiduciary expertise or any administrative system that could be used to
enforce or oversee the collection of contributions. If the trustee in this
second business model were forced to take on this responsibility, it would
have to establish new systems to perform a new function, which would
trigger unnecessary costs and delays in implementing PEPs.

o Flexibility would expand coverage: We believe that it is important to
accommodate both business models, as both the RISE Act and the
Allen/DeSaulnier PEP Fix bill would do, so that PEP coverage can be
expanded to the greatest extent. Accordingly, we ask that that Congress
treat PEPs in the same way as all other types of plans. PEPs should be
permitted to assign contribution collection responsibility to the entity best
suited to this task, which will often be the pooled plan provider. This
legislative solution would simply permit the collection process to be
assigned to other fiduciaries, which would facilitate the use of the
fiduciary with the most experience and expertise in this regard.

Service Crediting: Under a MEP that is not a PEP (a “closed MEP”), if an
employee works for one employer in the MEP and then moves to another
employer in the MEP, the employee’s service with the first employer counts with
the second employer and vice versa.

o PEPs: The service crediting rule makes sense in the context of a closed
MEP where employees are moving among closely related employers. But
in the context of a PEP, it does not make sense. For example, why should a
hardware store in Maine have to make a new employee immediately
eligible and immediately vested based on prior service by the same
employee for a barber shop in Nevada, just because the two employers
participate in the same PEP?



117

o Statute and policy: The statute is not clear on whether the MEP rule
applies to PEPs. In our view, it should not. From a policy perspective, the
growth of PEPs and the expansion of coverage would be inhibited if the
MEP rule applied to PEPs.

= If small employers know that, for example, they may need to treat
new hires as immediately eligible and immediately vested, that
could mean fewer small employers join PEPs, undermining the
extent of the coverage expansion. This is because the potential
additional expenses of applying the service crediting rules across
the entire PEP could erase the cost savings obtained elsewhere for
the PEP through economies of scale, and tracking service crediting
based on an employee’s previous employers does little to advance
administrative simplicity and cost savings.

= Similarly, many employers would likely be concerned to learn that,
under a PEP, a short-term employee who left after a couple of years
could become 100% vested later by reason of working for an
unrelated employer. Again, this has cost implications.

Groups of plans that are permitted to file a single Form 5500 under Section 202
of the SECURE Act: Under current law, generally, a Form 5500 for a defined
contribution plan must contain an opinion from an independent qualified public
accountant as to whether the plan’s financial statements and schedules are fairly
presented (referred to below as the “audit requirement”). However, generally, no
such opinion is required with respect to a plan covering fewer than 100
participants.

o Audit requirements: A group of plans that fits within the SECURE Act
provision (referred to as a “defined contribution group” (DCG) by the U.S.
Department of Labor (DOL) and the U.S. Treasury Department in
proposed revisions to Form 5500 released in September 2021) may contain
some plans that are subject to the audit requirement and some that are
not. Under the proposed change, plans which are subject to the audit
requirement may elect to jointly file a single audit as if they were part of
the same plan, but the audit requirement and expense would not be
imposed on the small plans. This proposal with respect to the audit
requirement is critical in minimizing the plan sponsor expenses associated
with participating in a group of plans single Form 5500 filing and
furthering the goals of Section 202 of the SECURE Act.
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Improving required retirement plan reports and disclosures

Under current law, employer-sponsored retirement plans and IRAs are required to
provide a variety of reports and disclosures to participants at various times or upon the
occurrence of specified events. The Council believes there is a significant opportunity to
improve both the content and the timing of required disclosures in a manner that
provides for more effective and meaningful communications to participants and
account owners, while also decreasing administrative costs for plans and IRAs.

We support bipartisan proposals to take such steps, such as a proposal included in
the RISE Act, the Neal/Brady bill, and the Cardin/Portman bill. That proposal would
direct Treasury, DOL and the Pension Benefit Guaranty Corporation (PBGC) to review
the reporting and disclosure requirements and make recommendations to Congress to
consolidate, simplify, standardize and improve these participant communications.

A related issue is one that affects those plan participants who are not enrolled in the
plan but who nevertheless are considered participants because they are eligible to enroll
in the plan. Under current law, even non-enrolled participants are required to receive
the same reports and disclosures as participants who are enrolled in the plan. Because
these non-enrolled participants are receiving plan communications that do not relate to
them, the Council strongly supports the proposal in the RISE Act, the Neal/Brady bill,
and the Cardin/Portman bill under which non-enrolled participants would not be
required to receive the unnecessary notices that they receive under current law. Instead,
such participants would receive an annual reminder of their eligibility to participate in
the plan.

Reforming the rules regarding inadvertent overpayments to participants

The complexity of administering a retirement plan can result in a plan incorrectly
calculating benefit payments for a participant, especially in a defined benefit plan.
Sometimes these errors result in an overpayment being made to a participant. IRS
correction procedures in some cases require plans to seek to recoup from participants a
discovered overpayment, sometimes months or even years after the overpayment was
made to the participant. This often causes significant distress for participants - many of
whom are retirees - who had no idea that the plan incorrectly calculated their benefits.
Further complicating matters, in many cases an overpayment was rolled over to an IRA
or another plan because the participant believed that such amount was eligible for
rollover treatment when in reality it was not.

In some circumstances, under the IRS” Employee Plans Compliance Resolution
System (EPCRS), a plan sponsor may correct for an overpayment without seeking
recoupment from the participant. However, the Council’s members believe that
additional steps to protect retirees should be taken and therefore the Council strongly
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supports provisions in the RISE Act and in the Neal/Brady and Cardin/Portman bills
that would permit employers not to seek recoupment from the participant and to
permit rollovers of inadvertent overpayments.

Missing participants

Our members devote a great deal of effort and financial resources to sponsoring
retirement plans and to searching for those who have unclaimed benefits. We
wholeheartedly share the goal of reuniting plan participants with their retirement
benefits.

In this regard, we welcomed the introduction of missing participant legislation in
Neal/Brady, Cardin/Portman, and Warren/Daines, which addressed the missing
participant issue. DOL has issued guidance in the nature of best practices but more is
needed because it does not define when a participant is missing or unresponsive. The
Council believes strongly in the need for comprehensive guidance on plan fiduciary
responsibilities with respect to unresponsive and missing participants.

The bills also include a provision that would use data that employers are already
required to report to Treasury to create a national, online lost and found for Americans’
retirement accounts (the RISE Act includes a modified version of this provision). In
addition, under the bills, other than the RISE Act, DOL would be directed to develop
standards for determining if an employer has satisfied its fiduciary responsibilities with
respect to missing participants. In our view, such standards should be set by Congress.
If that is not possible, then all agencies involved should be directed to develop the
standards jointly, including Treasury and the PBGC.

We also believe that the bills would require transfers to a new government program
of benefits that are currently being transferred to automatic rollover IRAs - a private-
sector solution that is working well. We agree with the approach taken in the RISE Act
and do not believe that a new government program is needed.

We look forward to continuing to work with Congress on these issues as we collect
additional input from our members. Their extensive experience with missing and lost
participants provides a valuable resource for policymakers, including input with
respect to strategies to improve consistency among agencies with regulatory authority
for missing and unresponsive participants.

Self-correction procedures

Plan sponsors should generally be permitted to self-correct inadvertent plan
violations under EPCRS without a submission to the IRS or a fee payable to the IRS.
This will help employees because errors can be corrected more quickly and more

7
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efficiently. Under a proposal included in the Neal/Brady bill and the Cardin/Portman
bill, all inadvertent plan violations could be self-corrected under EPCRS without a
submission or fee to the IRS, provided that this rule would not apply if the IRS
discovers the violation on audit and the employer has not at that point taken actions
that demonstrate a commitment to correct the violation. These bills, which we strongly
support, would also make improvements to the self-correction process that would make
self-correction a more reliable and effective process.

Recent IRS guidance expands the inadvertent errors that may be self-corrected
under EPCRS without a submission to the IRS but does not achieve the full goals of the
bills, which would allow substantially all inadvertent errors to be self-corrected. We
highly recommend Congress take this additional step to make self-correction as broadly
available as possible.

Reducing barriers to saving through student loan repayment programs

The burden of student loan debt serves as a barrier to saving for retirement. Given
the benefit of compound interest, putting money away early in one’s career —
especially through an employer-provided plan with matching contributions and low
fees — can have a powerful effect on one’s retirement savings account balance at
retirement age. But student debt prevents many individuals, especially in their 20s and
30s, from saving optimally for retirement.

Many employers are interested in helping employees save for retirement despite
student tuition or debt obligations and are considering a variety of innovative
approaches to do so. We urge Congress to support these programs with policies that
embrace innovation.

For example, the Council supports proposals that would make it easier for
employers to provide matching contributions to 401(k) retirement plans based on an
employee’s student loan payments. Such a provision is included in the Wyden student
loan bill. The Wyden student loan proposal is also included in the Neal/Brady and
Cardin/Portman bills and the Retirement Parity for Student Loans Act (H.R. 2917).
Measures such as this that would leverage the tax laws and behavioral economics
would go a long way toward reducing barriers to retirement savings, particularly for
younger workers. Just like saving early, enacting supportive policy as soon as possible
will have a positive effect on retirement outcomes.

We are also supportive of other proposals to give employers greater flexibility in
helping their employees with student loan debt, including making permanent
provisions that make it easier for employers to pay down student loans for their
employees without triggering taxable income for their employees, up to an annual limit
of $5,250 on the total of such repayments as well as other educational assistance.
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Stop indexing the PBGC variable rate premium for single-employer plans

The Cardin/Portman bill includes a bipartisan proposal aimed at addressing
concerns over PBGC premiums, which are a factor in causing employers to terminate or
engage in pension plan de-risking activities. Today, single-employer defined benefit
plans pay both a per-participant flat-rate premium and a variable-rate premium to the
PBGC each plan year. Both types of premiums are currently indexed. But indexing the
variable-rate premium does not make sense because the variable-rate premium is
calculated based on the plan’s unfunded vested benefits, an amount that is inherently
indexed. As a result, indexing the variable-rate premium will eventually lead to
companies owing 100%, 200% or even more of their underfunding to the PBGC. The
Cardin/Portman bill would address this by eliminating the indexing of the variable-
rate premium and freezing such rate at the 2018 premium level ($38 per $1,000 of
unfunded vested benefits).

The Council has also proposed two other critical reforms of the PBGC premium
system: (1) adjusting premium levels based on the funded status of the PBGC, to keep
premium levels commensurate with the need and slow the exodus from the defined
benefit plan system, and (2) taking premium increases and decreases off budget since
premiums cannot be used for general budget purposes.

Permitting higher catch-up contributions for older Americans

Even though most Americans understand the benefit of saving for retirement
throughout their working years, younger workers in particular often face competing
financial priorities, such as buying a home, paying off student loans and raising a
family. These expenses can make it challenging for many workers to prioritize saving
for retirement until their 40s, 50s, or even 60s. In 2022, most employees are generally
limited to making elective deferrals of $20,500 to a 401(k), 403(b), or governmental
457(b) plan ($14,000 with respect to SIMPLE IRAs and SIMPLE 401(k)s). But individuals
age 50 and older may make a “catch-up” contribution of an additional $6,500 ($3,000 for
SIMPLEs). To give workers nearing retirement age an even greater ability to better
prepare for retirement, the Council supports the provisions in the Neal/Brady and
Cardin/Portman bills that would increase the catch-up contributions for certain older
workers.

Increasing the age at which RMDs must begin

The Council believes it is important that retirees be allowed to retain their savings in
retirement accounts as long as possible to help protect against the risk of retirees
depleting their retirement savings during their lifetime. We therefore urge the
subcommittee to support bipartisan proposals such as those in the Neal/Brady and
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Cardin/Portman bills that would further increase the age at which participants and IRA
account owners must begin taking RMDs to age 75.

Expansion of electronic disclosure of plan communications

DOL regulations give plan sponsors the option to provide required notices and
statements in an electronic format while providing participants with appropriate
protections and the right to receive paper copies of notices at no charge. The Council
strongly supported updating the means by which plan sponsors can fulfill their
disclosure requirements. We believe that electronic communication can improve
employee engagement and help them take more effective and timely action. Bipartisan
proposals that restrict this option should be carefully measured against these goals and
should be designed to resolve a specific problem so as not to undermine the goals.

Similarly, we support retirement plan proposals to allow remote notarization with
strong safeguards to protect participants and spouses. This was acutely necessary
during the pandemic and has been allowed on a temporary basis. The success of this
system - in terms of efficiency, protections and flexibility - on a temporary basis
provides a solid basis for making this rule permanent.

Pension surplus transfers for retiree health and life benefits

The Council supports the provision included in the Cardin/Portman bill that ensures
the law permitting surplus pension assets to be used for retiree health and life insurance
benefits continues to be available to fund these benefits. Current law (Section 420 of the
Internal Revenue Code) allows a portion of a generously overfunded defined benefit
pension plan’s surplus assets to be used to fund retiree welfare benefits (health care
benefits and group life insurance coverage) for the plan’s retirees. Extending this
provision and making it more usable by companies would provide a prudent financial
funding resource and protect these important participant benefits.

New “secure deferral arrangement” automatic enrollment safe harbor

A significant retirement policy success in recent years has been encouraging plan
sponsors to automatically enroll their employees in a retirement plan at a default
contribution rate and then to periodically increase that rate over time. But as successful
as these automatic enrollment and automatic escalation features have been to date,
policymakers are now looking at options to continue building on their success.

Under the existing automatic enrollment safe harbor, plans are generally deemed as
meeting certain nondiscrimination testing rules if certain criteria are met, including that
employees are automatically enrolled at a contribution rate of at least 3% of

10
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compensation in the first year and such rate must increase by at least 1% a year until the
contribution rate is at least 6% (but not greater than 15%) by the fourth year.

The Council encourages the subcommittee to consider proposals that would build
upon the existing safe harbor by adding a new automatic enrollment safe harbor for
“secure deferral arrangements.” A secure deferral arrangement would, among other
features, provide for a higher default contribution rate in the first year (i.e., at least six
but not greater than 10%) and would remove that 10% cap on default deferrals after the
first year. Such proposals have been included in the Cardin/Portman bill, the
Collins/Hassan bill, and the 2017 Neal bill.

Emergency savings

The pandemic has highlighted the longstanding need for Americans to save for
emergencies. We believe that this can be done in a way that protects and enhances
retirement security. In that regard, we were very pleased by the introduction of the
Enhancing Emergency and Retirement Savings Act of 2021 (S. 1870).

The bill allows a retirement plan, such as a 401(k) plan, or an IRA to be accessed for
a small amount in the case of emergency without any penalty. As a result of knowing
they have access to a modest amount in case of an emergency, individuals will be more
likely to contribute to the plan or IRA and often will end up not having to make
emergency withdrawals, thus enhancing their overall retirement security while
improving their financial resilience.

There are a number of ways to improve emergency savings that the Council
supports, including programs outside of the retirement plan, and we look forward to a
continued dialogue about how to further improve emergency savings and strengthen
personal financial security. This bill, however, is an important step toward addressing
the critical problem faced by many Americans by offering a solution that harnesses the
successful 401(k) or similar plan structure that utilizes payroll deduction and allows for
recontribution.

Remove limitations on subsidies resulting from accumulation of retirement assets

Effective retirement saving can improve overall health and financial well-being.
Individuals and families should not be penalized for preparing for retirement. The
Council urges the subcommittee to support legislation that would exclude current
retirement plan assets and future retirement plan benefits from eligibility calculations
for state and federal housing and food subsidies.

11
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ABLE programs

The Council supports provisions that address the needs of eligible ABLE
individuals. The bipartisan ABLE Employment Flexibility Act (H.R. 4672), introduced
by Representatives Thomas Suozzi and Brad Wenstrup, would allow such individuals
to elect to have employer retirement contributions made to their ABLE program
instead, which is designed to suit their unique needs more effectively than a retirement
account.

Parity for CSEC organizations

The SECURE Act, Neal/Brady, and Cardin/Portman together include numerous
very helpful tax credits as incentives for taxable companies to start a plan or to adopt
certain pro-participant features. For example, the following very beneficial proposals
are either in the law or being considered:

e The SECURE Act increased the cap on the small business start-up credit from
$500 to $5,000.

e The SECURE Act provided a three-year $500 small business tax credit for
adopting automatic enrollment.

¢ Neal/Brady would increase the start-up in credit in two very material ways:

o Increase the credit from 50% to 100% of start-up costs for companies with
up to 50 employees.

o Provide a contribution-based credit that could be worth over $100,000
over five years, depending on the size of the business.

e Cardin/Portman would provide a five-year tax credit for small businesses that
adopt a new type of safe harbor automatic enrollment 401(k) plan.

¢ Similar to Neal/Brady, Cardin/Portman would enhance the small business start-
up credit by increasing it from a credit equal to 50% of start-up costs to a 75%
credit for the smallest employers.

e Cardin/Portman would provide a three-year $500 small business credit for
adopting automatic re-enrollment.

Unfortunately, tax-exempt organizations do not receive any of these credits, so the
significant help — well over $100,000 in total in some cases — that the credits provide is
not available to tax-exempt employers. Moreover, tax-exempt organizations do not pay
any less to set up a plan.

12
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We strongly believe that something needs to be done to level the playing field to
treat tax-exempt organizations more fairly. We therefore urge Congress to support the
bipartisan Retirement Tax Credit Parity for Cooperatives and Charities Act (FLR. 6738),
introduced by Representatives Ron Kind and Mike Kelly, which would provide tax
credits to employees in cooperative and small employer charity (CSEC) plans to make
up for the fact that the CSEC employer itself is not eligible to receive the various tax
credits available to small for-profit companies. This legislation would accomplish two
important objectives: it would provide a significant incentive to the tax-exempt
employer to provide retirement benefits (i.e., to obtain a tax credit for its employees),
and it would focus the credit on the employees.

A consistent federal framework

We have one key point in conclusion. The fundamental basis for an effective private
retirement system is the ability to rely on the single set of national rules applicable to
designing and operating retirement plans, especially for companies that operate in more
than one state. These rules can be found in Section 514 of the Employee Retirement
Income Security Act of 1974 (ERISA). There is no greater threat to the health of the
private retirement system than a possible erosion of this principle of current law. We
urge Congress to work with us to support and enforce the federal nature of the rules
governing qualified retirement plans.

MENTAL HEALTH PARITY

Employers play a critical role in the health care system, leveraging purchasing
power, market efficiencies and plan design innovations to provide health coverage to
more than 183 million Americans. As part of these efforts, even though neither the
Affordable Care Act (ACA) nor MHPAEA mandate that large employers offer mental
and behavioral health coverage, Council members voluntarily do so due to their strong
belief in the value of mental health and substance use disorder benefits for employees
and their families.

These benefits are provided in recognition of the fact that behavioral health care
coverage is vital to the health and productivity of the workforce and that these benefits
improve employee well-being while simultaneously improving productivity and
business performance. Moreover, these benefits are of great value to employers and
employees alike because mental health conditions and physical health conditions are
often comorbidities and so treating an employee’s mental health will also support the
employee’s general health and well-being.

As such, Council member companies have long worked to support the mental and
behavioral health of employees and their families by embarking on innovative solutions

13
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to address the mental health and substance use disorder needs of the workforce,
including through collaborative care models that integrate behavioral health with
primary care, removing the stigma associated with mental illness, enhancing Employee
Assistance Programs (EAPs) and telehealth offerings and combating the opioid crisis.?
Employers have built on these efforts in response to the severe toll that the COVID-19
pandemic has taken on mental health, as explained at length in the Council’s Silver
Linings Pandemic Playbook: Shining the Light on Employee Benefits Innovation and Action.*
The Council has also worked to identify and remove barriers to employer efforts to
increase mental health support for employees and their families.5

Moreover, the Council has been, and continues to be, strongly supportive of mental
health parity, as reflected in MHPAEA. However, the ambiguity and subjective nature
of the rules related to non-quantitative treatment limitations (NQTLs) has been an
ongoing challenge for group health plans. Most recently, the new requirement enacted
in the Consolidated Appropriations Act, 2021 (CAA) that plans create an NQTL
comparative analysis (the NQTL comparative analysis) has raised many concerns.

In the year since the NQTL comparative analysis requirement was enacted,
employers have spent a great deal of time and effort in good faith to prepare these
reports. At the same time, there has been widespread uncertainty in the employer
community as to what DOL expects in these reports. Employers have asked for more
guidance, including in the form of a sample NQTL comparative analysis but these calls
have gone unanswered. Anecdotally, the sense has been that DOL is finding NQTL
analyses to be insufficient, despite the serious efforts undertaken by employers.

These concerns by employers were clearly validated when, in a recent public report,
DOL found that of the 156 employers and plans it investigated during 2021, none of the
NQTL comparative analyses were sufficient.® The complete and widespread failure of
employers and plans to comply, despite their genuine, extensive efforts, strongly
suggests that DOL has not clearly and adequately explained what is required in the
NQTL comparative analysis. This is analogous to a situation in which all students fail a
test - it calls into question the quality of the instruction on the subject.

With this context in mind, we urge lawmakers to reject proposals to create a new
civil monetary penalty regime pursuant to the mental health parity rules, including

8 https:/ /www.americanbenefitscouncil.org/pub /?id=2f21fbaf-9ed0-db9b-4aab-ceed 75¢a80b0.
4 https:/ /www.americanbenefitscouncil.org/pub /7DD9EBE9-1866-DA AC-99FB-6434BC09A A06.

5 See Council response to Senate Committee on Finance Request for Information on Mental Health
Coverage and Substance Use Disorder Coverage at
https:/ /www.americanbenefitscouncil.org/pub /?id=CE9ADF59-1866-DA AC-99FB-E648 A34C30AE.

6 https:/ /www.dol.gov/sites/dolgov/files/EBSA /laws-and-regulations /laws /mental-health-

parity/ report-to-congress-2022-realizing-parity-reducing-stigma-and-raising-awareness.pdf.
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along the lines of the proposal in the Build Back Better Act. Due to the current degree of
uncertainty as to DOL’s view of what the rules require, a civil monetary penalty regime
is unwarranted and ill-timed. Employers and plans need to be permitted to implement
the new CAA requirements, which have only been effective for a year.

Moreover, DOL already has a robust enforcement structure for the mental health
parity requirements, including by requiring retroactive and prospective plan changes
and, in some cases, by publicly identifying employers and plans who are non-compliant
and by requiring employers notify employees of a finding of non-compliance. Also,
employers and plans are already making their best efforts to comply. Over time,
separate from the CAA reporting requirement, the mental health parity violations that
DOL has found have steadily decreased. Given the complexity of understanding mental
health parity compliance obligations, creation of new civil monetary penalties will
neither enhance compliance nor address any perceived shortcomings in enforcement.
For all the foregoing reasons, it is extremely ill-advised and inappropriate to establish a
new civil monetary penalty regime.

Instead, due to the complexity of the mental health parity compliance obligations,
the lack of guidance regarding what DOL views as a sufficient NQTL analysis, and
DOL’s finding of mass (i.e., 0%) non-compliance, it would be much more productive for
DOL to focus its efforts on clear guidance and compliance assistance. In fact, DOL has
indicated that it will be issuing proposed regulations on mental health parity by July
2022 and is also required to update the DOL’s mental health parity self-compliance tool
this summer as well.

We note that the Council is working on detailed recommendations to provide to
DOL, in advance of the upcoming rulemaking, on the specific areas where clarity is
needed. For example, we plan to request examples of compliant NQTL analyses, a
clearer list of the NQTLs which DOL is targeting and some design-based safe harbors.
The forthcoming guidance needs to be proposed, open to comment, and then finalized
before consideration of new penalties are warranted.

We thank the subcommittee for holding this hearing and for a long history of
dedicated bipartisan work on protecting and enhancing the private retirement system

and supporting Americans’ mental health. We look forward to continuing to work with
the subcommittee on this critical endeavor.
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L I IAA Thasunda Brown Duckett

President and Chief Executive Officer

February 15, 2022

The Honorable Donald Norcross The Honorable Tim Walberg
United States House of Representatives United States House of Representatives
Washington, DC 20515 Washington, DC 20515

Dear Congressman Norcross and Congressman Walberg,

| am writing to thank you for introducing the Lifetime Income for Employees (LIFE) Act of 2022, which
will help more Americans gain access to annuities through defined contribution plans. Annuities are
vital to retirement security because they are the only products that can provide individuals with
guaranteed returns and a guaranteed stream of income in retirement. TIAA strongly supports your
efforts to improve access to these products.

The LIFE Act addresses certain requirements in the Qualified Default Investment Alternative (QDIA)
regulatory safe harbor that prevent employers from being able to benefit from the safe harbor if they
include annuities as part of their retirement plan’s default investment. Increasingly, retirement plan
participants rely on their plan’s default product as their long-term investment strategy. While many
participants mistakenly believe the default option provides a guaranteed retirement income, most
QDIA products do not. By amending the QDIA safe harbor, the LIFE Act will encourage more
employers to adopt annuities as part of their default offering so that more Americans will be able to
transition seamlessly from saving for retirement to benefitting from a guaranteed income stream
when they retire.

By making these changes, the LIFE Act also builds upon the SECURE Act provision that enhanced
the safe harbor on which plan sponsors rely when choosing an annuity provider for their retirement
plan. While the enactment of this improved safe harbor was a significant step, the LIFE Act will take
the critical next step and ensure more savers have access to annuities.

Thank you again for your continued dedication to modernizing and improving the retirement system
for employers and their employees. | am hopeful that with your continued leadership, this legislation
will be enacted quickly. My team and | look forward to working with you on this important retirement
legislation as it advances through the legislative process.

Best regards,

U@w\d&@m&@w&a—

730 3" Avenue
New York, NY 10017

[Additional submissions by Rep. Walberg follows:]
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Statement of
Professor Robert H. Sitkoff*
on
ESG Investing by Trustees and Other Fiduciaries

Prepared for the House Committee on Education and Labor

March 15, 2022

Expertise in ESG Investing

This statement is based on my expertise in environmental, social, and governance
(“ESG”) investing, especially ESG investing by trustees and other fiduciaries. I have
undertaken several years of scholarly study of the topic. My article, “Reconciling
Fiduciary Duty and Social Conscience: The Law and Economics of ESG Investing by a
Trustee,” 72 Stanford Law Review 381 (2020) (“ESG Investing by a Trustee”), co-authored
with Professor Max M. Schanzenbach of Northwestern University Pritzker School of Law,
is the leading scholarly study on the fiduciary aspects of ESG investing.! In a consulting
capacity for Federated Hermes, Inc., I have prepared several white papers and videos and
conducted training sessions on ESG investing for trustees and other fiduciary investors. 1
have also lectured widely in scholarly and industry venues on ESG investing by trustees
and other fiduciaries.

Four Distinct Regulatory Questions

There are at least four different regulatory areas implicated by the phenomenon of
ESG investing: (1) state corporate law, (2) federal securities law, (3) federal investment
company law, and (4) state or federal fiduciary investment law. The DOL’s role in
regulating ESG investing arises from its supervisory jurisdiction over employee benefit
plans subject to ERISA and falls within category (4). The SEC’s role in regulating ESG

* Austin Wakeman Scott Professor of Law and John L. Gray Professor of Law, Harvard University,
rsitkoff@law.harvard.edu, 617-384-8386. Titles and affiliation given for identification purposes only.

1 Portions of this statement are freely adapted from ESG Investing by a Trustee, which provides extensive
supportive citation to relevant literature and authority, as well as my prior various submissions to the DOL
and SEC. See, e.g., Max M. Schanzenbach & Robert H. Sitkoff, Comment Letter on the Department of Labor’s
Proposed Rulemaking on the Department of Labor's Proposed Rulemaking on Prudence and Loyalty in
Selecting Plan Investments and Exercising Shareholder Rights (December 13, 2021), available at
SSRIN: https:/ /ssrn.com/abstract=3985618; Max M. Schanzenbach & Robert H. Sitkoff, Comment Letter on
the Department of Labor’s Proposed Rulemaking on Financial Factors in Selecting Plan Investments (July 30,
2020), available at https:/ /ssrn.com/abstract=3667080; Max M. Schanzenbach & Robert H. Sitkoff, Comment
Letter on the Securities and Exchange Commission’s Request for Comment on the Names Rule for Mutual
Funds in Light of ESG Investing and Other Market Developments (May 5, 2020), available at
https:/ / ssrn.com/abstract=3600096.
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investing arises from its mandate to protect against investor confusion in public securities
markets and falls within categories (2) and (3).

Although these four regulatory areas are motivated by different public policies
and are governed by different legal frameworks, there is practical overlap. For example,
a fiduciary of an employee benefit fund subject to ERISA and so DOL oversight must be
able to rely on the SEC’s regulatory framework that ensures reliable disclosures of
information from issuers of securities and sponsors of mutual funds.

Neutrality in Trust Investment Law

In accordance with sound public policy, the law neither favors nor disfavors ESG
investing. In my scholarly and practice-oriented writings, as well as my comment letters
on the recent DOL rulemaking proposals concerning ESG investing,2 I have consistently
argued that ESG investing is subject to the same fiduciary principles of loyalty and
prudence that are applicable to any type or kind of investment strategy. A well-reasoned
ESG investing strategy motivated solely by improved risk-adjusted return can be
consistent with fiduciary duties under ERISA and the background common law of trusts.
These principles apply to any investment decision by an ERISA trustee or other
fiduciary —whether in the context of a direct investment, shareholder engagement
(including proxy voting), or menu construction, and whether reliant on ESG factors or
otherwise.

Duty of Loyalty

As interpreted by the Supreme Court, the ERISA fiduciary duty of loyalty requires
a trustee or other fiduciary to be motivated solely by the purpose of securing financial
benefits for plan participants.3 In assessing the permissibility of an ESG investing strategy
under ERISA, therefore, motive matters. ESG factors are sometimes touted as a means
toward improving risk-adjusted returns by identifying mispriced assets or guiding
shareholder engagement. My co-author and I call this risk-refurn ESG. By contrast, ESG
factors are sometimes also touted for their ability to benefit third parties or society at large.
We call this collateral benefits ESG.

Whether an issuer of a security or a sponsor of a mutual fund practices risk-return
ESG versus collateral benefits ESG is sometimes obfuscated, for example by a prospectus
touting both motives. Such obfuscation may give rise to investor confusion about the goals
of the issuer or sponsor and how it would reconcile conflict between those goals. This
confusion is especially pernicious for a trustee or other fiduciary investor, for whom risk-
return ESG is generally permissible but collateral benefits is generally not permissible.

2 See supra note 1.
8 See Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 2459, 2468 (2014).
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Duty of Prudence

The Supreme Court has clarified that ERISA’s fiduciary duty of prudence aligns
with that of the prudent investor rule within ordinary trust law.* Crucially, the prudent
investor rule—both under ERISA and ordinary trust law—eschews favoring or
disfavoring any type or kind of investment or investment strategy.> Instead, the prudent
investor rule prescribes neutral principles for assessing investment management. To this
end, the portfolio as a whole must have risk and return objectives reasonably suited to the
purpose of the account and satisfy principles of diversification, cost-sensitivity,
documentation, and ongoing monitoring.6

When ESG factors are used to pick stocks or engage with firm management, ESG
investing is a form of active investing. The use of ESG factors, like all forms of active
investing, may entail transaction and diversification costs. To be prudent, an active
investment strategy must be reasonably assessed to have expected return benefits that are
anticipated to outweigh those costs. On the other hand, a prudent and loyal fiduciary need
not actively invest, and could reasonably conclude that a passive strategy relying on index
funds would be most apt. In other words, an ERISA trustee could opt for a passive rather
than an active investment strategy, or vice versa, provided that in all events the trustee
has a reasoned, documented analysis showing that its strategy will benefit the plan
participants financially.”

Plasticity and Subjectivity

Given the inherent subjectivity to active investing, whether based on ESG factors
or otherwise, there can be reasonable disagreement among prudent and loyal fiduciaries
about whether the same ESG factor is a material risk-and-return consideration (or even if
it is material), the direction in which it points, and how much weight to give it. Although
there may be abstract consensus on what are ESG factors, there is little consensus in
application as to the direction or magnitude of a particular factor and how to weigh that
factor against others.

For example, investors could reasonably differ on whether carbon-neutral nuclear
power is a positive or a negative E factor; investors could reasonably disagree on the

4 See Tibble v. Edison Int’l, 135 S. Ct. 1823, 1828 (2015).

5 See Unif. Prudent Inv'r Act § 2(e) & cmt. (Unif. Law Comm’n 1994) (“no particular kind of property or
type of investment is inherently imprudent”); Restatement (Third) of Trusts § 90 cmt. f (Am. Law Inst. 2007)
(“Specific investments or techniques are not per se prudent or imprudent.”); see also Max M. Schanzenbach &
Robert H. Sitkoff, The Prudent Investor Rule and Market Risk: An Empirical Analysis, 14 ]. Emp. Leg. Stud.
129 (2017).

6 We canvass the relevant principles in ESG Investing by a Trustee at pp. 426-30.

7 See Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 2459, 2471 (2014).
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sufficiency of boardroom diversity under S or G (e.g., is one female board member enough
or should there be gender balance?); investors could reasonably conclude that a classified
board is a positive G for a firm seeking to protect long-term investments but a negative G
factor for a firm seeking to entrench management; and investors could reasonably
disagree about the relative weights to be given to E, S, and G factors for a given firm.

Rather than a criticism of the ESG rubric, such subjectivity is inherent to almost
any program of active investing, of which ESG investing is a subset. As my co-author and
I describe in ESG Investing by a Fiduciary, Tesla is a telling case study, as ESG analysts
disagree about whether to give Tesla a high or low ESG score.8

ESG analysis can also change over time. A good ESG bet today could be a bad ESG
bet tomorrow if those ESG factors become overvalued. For example, climate change is
often suggested as a material ESG risk factor, and firms are widely believed today to be
underweighting the risk of climate change. But even if this is true for many firms today, a
risk-and-return ESG analysis for a particular firm, whether now or in the future, could
conclude that the market has overpriced the value of that firm’s climate change response.

Neutrality Revisited

Departure from neutral application of fiduciary principles, as has been suggested
by both proponents and opponents of ESG investing, would require drawing distinctions
between ESG investing and other types or kinds of investment strategy. Doing so would
entail a definitional morass that would create uncertainty, invite litigation, and raise the
cost of fiduciary investment to the detriment of beneficiaries. As my co-author and I
discuss in ESG Investing by a Trustee, the practice of ESG investing resists such precise
definitions.® Instead, the neutral principles of trust fiduciary law should continue to apply
to any type or kind of fiduciary investment, whether based on ESG factors or otherwise.

8 See ESG Investing by a Trustee at pp. 432-33.

¢ Anticipating that some commentators may urge Congress to mandate ESG investing, I draw your
attention to the more extensive analysis of that issue in ESG Investing by a Trustee, in which my co-author and
I conclude that such a mandate would be contrary to law and sound policy. See id. at pp. 430-33.
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U.S. Chamber of Commerce Statement for the Record
To the U.S. House of Representatives Committee on Education and Labor’s Subcommittee on
Health, Employment, Labor and Pensions
Hearing on “Improving Retirement Security and Access to Mental Health Benefits”
March 15, 20222

The U.S. Chamber of Commerce (Chamber) is pleased to submit this statement for the record to the U.S.
House Education and Labor Subcommittee on Health, Employment, Labor and Pensions for the hearing
entitled “Improving Retirement Security and Access to Mental Health Benefits,” which was held on
March 1, 2022. Many of the Chamber’s members sponsor health and welfare and retirement plans
governed by the Employee Retirement Income Security Act of 1974, as amended (ERISA), and many
others are service providers to these plans.

Introduction

The Chamber supports ERISA’s goals of protecting participants’ benefits while also encouraging
employers to voluntarily establish and maintain plans. When Congress enacted ERISA, it “did not require
employers to establish benefit plans.” * Instead, it crafted a statute intended to encourage employers to
offer benefit plans while also protecting the benefits promised to employees.? Congress knew that if it
adopted a system that was too “complex,” then “administrative costs, or litigation expenses, [would]

n3

unduly discourage employers from offering ... benefit plans in the first place.”® Our statement for the

record reflects these goals.

Mental Health Parity

The employer community appreciates the importance of mental and behavioral health services and
supports the goals of the Paul Wellstone and Pete Domenici Mental Health Parity and Addiction Equity
Act of 2008 (MHPAEA). As employees and their families strive to combat the stresses of a global
pandemic and 24 months of disruption, the business community remains committed to complying with
the MHPAEA and providing mental health and substance use disorder benefits, which serve an
important role in employer-sponsored health plans. However, the lack of providers and overly complex
and opaque regulatory scheme make compliance with the MHPAE challenging.

A recent Washington Post article shows the unmet needs and overtaxed mental health provider systems
across the country:

e At Boston Medical Center, staff recently began contacting parents of children who
joined the 170-person wait list nearly 10 months ago April 2021.

1 Conkright v. Frommert, 559 U.S. 506, 516 (2010).
2/d. at 516-17.
3 Varity Corp. v. Howe, 516 U.S. 489, 497 (1996).
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e At a 20-practitioner branch of a nonprofit agency in Columbus, Ohio the wait list has 150
to 200 names, nearly double the norm.

e The federal government’s mental health and substance abuse referral line fielded
833,598 calls in 2020, 27 percent more than in 2019. In 2021, the number rose to 1.02
million.

e 65 percent of the more than 1,100 psychologists who responded to a recent survey said
they had no capacity for new patients and 68 percent said their waitlists were longer
thanin 2020.4

Even before the pandemic, according to the American Academy of Child and Adolescent

Psychiatry, there are just 8,300 practicing child psychiatrists in the United States for the more than 15
million young people who need them.® The President also acknowledged the significant problems posed
by the current talent pipeline and workforce shortage when he stated “[a]t the center of our national
mental health crisis is a severe shortage of behavioral health providers. More than one-third of
Americans live in designated Mental Health Professional Shortage Areas, communities that have fewer
mental health providers than the minimum their level of population would need.”®

The lack of service providers is not the only challenge for plan sponsors and insurers offering mental
health services. For those offering these benefits, complying with the regulation and guidance that are
overly complex and unclear is challenging. Employers, plan sponsors and insurers continue to make
every effort to comply with the existing MHPAE regulation and guidance, but they are especially
challenged by the lack of clear standards and guidance for compliance with the law’s non-quantitative
treatment limitation (NQTL) rule. The lack of guidance and aggressive agency enforcement is causing a
considerable amount of market confusion and is a major drain on their resources. To address this, we
urge Congress to ask the Department of Labor (DOL) to issue a request for information and reevaluate
the regulation. Templates, comparative analysis, and a reasonable regulation must be issued to provide
greater clarity on how to verify compliance. The business community shares the goals of compliance and
is eager to work with DOL to ensure compliance through clear regulatory guidance.

Claim for Benefits Standard of Review

The written and oral testimony presented to the Subcommittee does not fully explain the importance of
ERISA’s required administrative procedures, and why District Courts, in essence, act as the Appellate
Court in reviewing a claim for benefits. Under the current framework, a participant is required to
exhaust the plan’s internal review procedures before bringing a claim. During this process, the claim
procedure regulation requires that on appeal the plan allow claimants to submit written comments,
documents, records, and other information relating to the claim.” In addition, the plan must provide the

4 See This is why it’s so hard to find mental health counseling right now, Washington Post, Mar. 6, 2022 available at
https://www.washingtonpost.com/health/2022/03/06/therapist-covid-burnout/.

5> See Workforce Issues, April 2019, American Academy of Child and Adolescent Psychology available at
https://www.aacap.org/aacap/Resources_for_Primary_Care/Workforce_Issues.aspx.

6 See FACT SHEET: President Biden to Announce Strategy to Address Our National Mental Health Crisis, As Part of
Unity Agenda in his First State of the Union, Mar. 1, 2022 available at https://www.whitehouse.gov/briefing-
room/statements-releases/2022/03/01/fact-sheet-president-biden-to-announce-strategy-to-address-our-national-
mental-health-crisis-as-part-of-unity-agenda-in-his-first-state-of-the-union/.

729 CFR § 2560.503-1(h)(2).
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claimant, upon request and free of charge, “all documents, records, and other information relevant to
the claimant's claim for benefits.”® A document, record or other information is relevant if it:

e Was relied on in making the benefit determination;

e Was submitted, considered, or generated while making the benefit determination,
regardless of whether it was relied on in making the benefit determination;

e Demonstrates compliance with the administrative processes and safeguards the regulation
requires; or

e Foragroup health or disability plan, is a statement of policy or guidance concerning the
denied treatment option or benefit for the claimant's diagnosis, regardless of whether
such advice or statement was relied on in making the benefit determination.®

Under the regulation and case law, if a plan does not follow the claims procedures, a claimant is not
required to exhaust them and may go directly to court. ° The result is that the court reviews the
fiduciary’s decision under the de novo standard rather than the arbitrary and capricious standard.'* This
framework provides strong incentives to adhere to the claims procedure regulation that is aimed at
safe-guarding participants’ rights.

ERISA’s administrative process also serves an important purpose of expediting claims at the
administrative level rather than requiring courts to conduct a de novo review of claims before the
record has been established. Without this, de novo review would require extensive, and expensive,
discovery for both the participant and the employer and plan sponsor which frustrates the goal of
expedited review. For example, in the United States District Courts “[n]ationally, the average time
between filing and trial for a civil case is a little over two years. In many of these overworked courts the
average time between filing and trial is much longer, often three or four years.”*? However, the claim
procedure regulation generally requires that appeals be decided within 60 days of the request, however,
urgent care health appeals must be made within 72 hours and post-service health claims must be
decided on appeal with 30 days if there are two levels of appeal or within 60 days if there is one level of
appeal .

Arbitration Clauses

In recent years, some employee benefit plans have been amended to include arbitration clauses in
reaction to the onslaught of class action lawsuits aimed at attorney fee recovery rather than protecting
participants’ rights. A cottage industry has grown around these cases, with several firms filing cookie
cutter cases against plan sponsors in hopes of a quick settlement, with large attorneys’ fees. On the
health side, there are numerous class action lawsuits claiming minor violations of the COBRA notice

829 CFR § 2560.503-1(h)(2).

°29 CFR § 2560.503-1(m)(8).

1029 C.F.R. §2560.503-1(1)(1).

1 Halo v. Yale Health Plan, Dir. of Benefits & Recs. Yale Univ., 819 F.3d 42, 60-61 (2d Cir. 2016).

12 statement of the Honorable Brian Stacy Miller Judge, United States District Court for the Eastern District of
Arkansas Chair, Judicial Resources Committee Subcommittee on Judicial Statistics on Behalf of the Judicial
Conference of the United States Before the Committee on the Judiciary United States Senate, “THE JUDICIAL
CONFERENCE’S RECOMMENDATION FOR MORE JUDGESHIPS” JUNE 30, 2020 available at
https://www.uscourts.gov/sites/default/files/judge_brian_s._miller_testimony_june_2020_0.pdf.

1329 CFR § 2560.503-1(h)(2).
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provisions, such as naming the COBRA administrator rather than the “plan administrator”.** Very few
have gone to trial, and instead have settled, with individuals receiving very little compared to the
attorneys’ fee awards.'® On the retirement side, what began as a steady increase of class action lawsuits
in the past 15 years, has exploded in the past two years, culminating in over 100 excessive-fee suits in
2020, which was a five-fold increase over the previous year, and on track for 2022 to far exceed this.'®
Similar to the COBRA class actions, most of these cases settle, with more going to attorneys’ fees than
on a per participant recovery.'’

Including arbitration clauses and limiting class representation® is not an attempt to abrogate individual
participant ERISA rights, but rather is a reaction to the plaintiffs’ bar strike suits over alleged
inconsequential COBRA notice violation and exaggerated excessive fee and investment options.*®
Arbitration is often cheaper and more favorable for individuals.?® However, it likely will not result in
attorneys’ fees the same as mass class action litigation would.

Thole, Article 11l and Representative Standing

Nothing in ERISA prevents representative standing. However, a participant or beneficiary also must
establish standing under Article Ill of the United States Constitution, which requires the participant to
show that (1) the participant suffered an injury in fact that is concrete, particularized, and actual or

14 See INSIGHT: A New Target of ERISA Class Actions—COBRA Notices, April 4, 2020, Nancy Ross and Richard Nowak
available at https://news.bloomberglaw.com/employee-benefits/insight-a-new-target-of-erisa-class-actions-cobra-
notices.

15 See Brenntag Mid-South Settles COBRA Notice Class Suit for $65,000, Jacklyn Wille, Oct. 26, 2021 available at
https://news.bloomberglaw.com/health-law-and-business/brenntag-mid-south-settles-cobra-notice-class-suit-for-
65-000 (noting individual class members received $53 while the attorneys received a separate amount of $70,000).
16 See Understanding the Rapid Rise in Excessive Fee Claims 2, AlG, https://bit.ly/3k43kt8; see also Jacklyn Wille,
401(k) Fee Suits Flood Courts, Set for Fivefold Jump in 2020, Bloomberg Law (Aug. 31, 2020), https://bit.ly/3fDgjQ5.
17 See Surge in Excessive Fee Litigation is Impacting Fiduciary Liability Insurance, available at
https://www.crcgroup.com/Tools-Intel/post/surge-in-excessive-fee-litigation-is-impacting-fiduciary-liability-
insurance (“To date, fiduciary liability carriers have paid an estimated $1B+ in settlements and more than $250
million in attorneys’ fees to a growing group of plaintiff firms looking to capitalize on outsized fee awards.”) For
example, in Hill v. Mercy Health Corp., N.D. lll., No. 3:20-cv-50286, at most, each participant would recover $25
compared to $1.3 million in attorneys’ fees. Settlement available at https://www.napa-net.org/sites/napa-
net.org/files/mercy%20hospital%20settlement.pdf.

18 DOL has recognized that only health and disability plan claims for benefits pre-dispute arbitration is regulated
under the claims procedure regulation. “The regulation is not intended to affect the enforceability of a pre-dispute
arbitration agreement with respect to any other claims or disputes. Accordingly, the regulation should not be read
to affect the obligation of a participant or beneficiary to arbitrate such other claims and disputes within the scope
of the arbitration agreement. See 29 CFR § 2560.503-1(c)(3)(iii).“ See Benefit Claims Procedure Regulation FAQs,
Q/A B-6 available at https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/fags/benefit-
claims-procedure-regulation.

19 See Can Mandatory Arbitration Rein in ERISA Litigation? Appellate Courts Weigh In, Carol Buckmann, Apr. 11,
2021 available at https://cohenbuckmann.com/insights/2021/4/11/can-mandatory-arbitration-rein-in-erisa-
litigation-appellate-courts-weigh-in.

20 A study from the Chamber’s Institute for Legal Reform found that employees were three times more likely to win
in arbitration than in court. Furthermore, the study found that employees who prevailed in arbitration “won
approximately double the monetary award that employees received in cases won in court.” Nam D. Pham, Ph.D. &
Mary Donovan, Fairer, Better, Faster: An Empirical Assessment of Employment Arbitration, NDP Analytics 5-7, 9-10
(2019), https://bit.ly/3GMVyxV (surveying more than 10,000 employment arbitration cases and 90,000
employment litigation cases resolved between 2014 to 2018).
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imminent, (2) the injury was caused by the defendant, and (3) the injury would likely be redressed by
the requested judicial relief.?

To understanding the implications of the decision in Thole v. US Bank,? the facts are very important. The
plan in question was a defined benefit plan, which provides a set monthly benéfit for life to vested
participants. ERISA requires employers that sponsor defined benefits plan to fund the plan and to pay
premiums to the Pension Benefit Guaranty Corporation (PBGC), the entity that insures participants’
benefits in the case of plan sponsor bankruptcy.? If the plan is underfunded, the employer is subject to
excise taxes and increased PBGC premiums.?*

In 2008, the US Bank plan, like almost all other defined benéefit plan, including multiemployer pension
plans, in the United States, lost money because of the 2007-08 global financial crisis and fell below the
minimum funding requirements of ERISA.? As required by ERISA, the plan sponsor subsequently
contributed to the plan to bring its funding status above the minimum requirements. Even if the
employer had gone bankrupt, the PBGC would have covered 100 percent of the named plaintiff’s
benefits for the rest of their lives.

The Supreme Court held that the participants did not have Article Ill standing because no matter win or
lose, the plaintiffs would be in the exact same position, namely they would receive their monthly
benefits for the rest of their lives. The court noted that the plaintiffs’ attorneys had at least a $31 million
dollar stake in the litigation (the amount of fees requested at the District Court), but “an ‘interest in
attorney’s fees is, of course, insufficient to create an Article Il case or controversy where none exists on
the merits of the underlying claim.””%®

To create a cause of action against a defined benefit plan that had an investment loss, but all benefits
are being paid, would open the litigation floodgates, including claims against multiemployer plans, many
of which have lost millions of dollars and are eligible for Special Financial Assistance from the Federal
government. There is not one defined benefit plan — single or multi -- that has not lost money on an
investment at some point, but that does not per se mean that there has been a breach of fiduciary duty.
Like other legislation that had unintended consequences on defined benefit plans, creating a cause of
action that would provide a monetary recovery on top of a participant’s benefits would only benefit the
plaintiffs’ bar and would give employers another reason to terminate their defined benefit plans.?

2t See Lujan v. Defenders of Wildlife, 504 U. S. 555, 560-561 (1992).

22 140 5.Ct. 1615 (2020).

229 U.S.C. §§ 1082, 1083; 26 U.S.C. § 430; 26 C.F.R. § 1.430(a)-1 (single employer funding rules); and 29 U.S.C.
§§1306, 1307; 29 C.F.R. §§ 4006.1-7 (PBGC premiums).

2426 U.S.C. § 4971 (excise tax for underfunding); 29 C.F.R. § 4006.3.(b) (variable rate premium for plans with a
certain level of unfunded vested benefits).

2 The aggregate funding status of all Fortune 1000 company pension plans fell from 107% in 2007 to 77% in 2008,
but as of 2021, it has rebounded to 96%. See Financial health of largest U.S. corporate pension plans surges to
highest level since financial crisis, Willis Towers Watson, Jan. 3, 2022, available at https://www.wtwco.com/en-
US/News/2022/01/financial-health-of-largest-us-corporate-pension-plans-surges-to-highest-level-since-financial-
crisis#:~:text=The%20aggregate%20pension%20funded%20status, Fortune%201000%20were%20fully%20funded.
2 Thole v. U.S. Bank, 140 S.Ct. 1615, 1619 (2020) (citing Lewis v. Continental Bank Corp., 494 U. S. 472, 480 (1990)).
27 See What Happened to Private Sector Pensions?, August 4, 2016 available at
https://protectpensions.org/2016/08/04/happened-private-sector-pensions/ (explaining the negative impact of
the Pension Protection Act and other laws on employer’s ability to sponsor defined benefit plans).
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Spousal Consent for Defined Contribution Plans

Data shows that women’s retirement readiness lags their male counterparts based on lower wages,
work patterns, caregiving responsibilities and investment risk aversion.?® The same researchers note
that both women and men working full-time had nearly the same access rate to defined contribution
plans and the same participation rate. However, the difference in account balances was because of the
wage differential and the other factors mentioned above.

There is no data to show that spousal fraud or coercions is the cause of the retirement gap and that
requiring spousal consent for all distributions would close that gap. Instead, advocates for this rely on
“what if” scenarios and anecdotes in their calls for plan administrators and employers to become the
arbitrator of marital financial disputes through requiring spousal consent for all distributions from
defined contribution plans, including hardship withdrawals and loans.

Currently law has spousal protections by requiring the spouse to be the beneficiary of the employee’s
individual account, unless the spouse waives that right. In 1984, Congress recognized the value of
retirement assets as part of marital assets when it created qualified domestic relations orders (QDRO),
which give former spouses a right to an employee’s retirement benefit under a divorce order. Once a
plan receives a domestic relations order and before it is qualified, the plan must segregate the amount
that would be payable under the QDRO.? In addition, plans generally will put a freeze on a participant’s
account if aware there may be a QDRO in the near future. For example, if a spouse is anticipating a
divorce, the spouse could call the employer (which the spouse should be aware who that is), to put the
administrator on notice even before divorce proceedings start.

The proposal to require spousal consent for any distribution from a defined contribution plan will not
solve the retirement wealth gap for women, but instead will add administrative cost and burdens not
only for plans but for the participants that it is aimed at protecting by:

e Increasing the time to process distributions by at least 6 days, if not more, which is especially
troubling for hardship or natural disaster distributions, which generally are used within a week
of a request.

e Forcing those who may not be able to obtain consent because of the domestic situation to
either forgo a distribution or be put in a difficult position.

e Increasing the cost to participants who must find and pay a notary to witness the spousal
consent, including taking time off to do so0.*°

28 See How does gender equality affect women in retirement?, Grace Enda and William G. Gale, Urban Institute,
July 2020 available at https://www.brookings.edu/essay/how-does-gender-equality-affect-women-in-retirement/.
See also Improving Retirement Security and Access to Mental Health Benefits U.S. House of Representatives,
Committee on Education and Labor Subcommittee on Health, Employment, Labor, and Pensions, March 1, 2022
Testimony of Amy K. Matsui Director of Income Security, National Women’s Law Center available at
MatsuiAmyTestimony030122.pdf (house.gov) (noting that the retirement income gap for women is based on lower
income and care-giving patterns).

29 ERISA Section 29 U.S.C. 1056(d)(3)(H).

30 The cost of witnessing a document range from $5 to $15 in most states that set a maximum charge. Some states
do not set any fee maximum, such as Alaska and Maine, where cost could be higher. See
https://www.nationalnotar .org/knowledge-center/about-notaries/notary-fees-by-state. This also does not take
into account the difficulty in finding a notary and the cost associated with taking time off of work or travel and the
increasing cost of gas.
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e Increasing the recordkeeping requirements and costs, which can be passed onto participants,
and potentially require plans to obtain personal, sensitive information that participants may not
wish to share, especially with respect to IRAs.

e Exposing plan sponsors to frivolous litigation because the legislation allows a private right of
action.

Congress should not mandate joint and survivor annuities as the default form of distribution

The Chamber recognizes the importance of lifetime income for participants in defined contributions
plans. The Chamber supports legislation that makes it easier for plan sponsors to offer annuities or other
lifetime income options in defined contribution plans, where appropriate, such as Section 204 of the
Secure Act which provides a fiduciary safe harbor for selecting lifetime income providers. Although well
meaning, a proposal that mandates all defined contribution plan distributions default into a joint and
survivor annuity is not such a case and ignores the reality of plan administration and participants’ varied
needs.

Research shows that participants tend to follow the path of least resistance with respect to the
treatment of their account balances upon termination.®! Therefore, if the default is that all defined
contribution account balances must be in the form of a joint and survivor benefit in an attempt to bridge
the retirement gap for women, the result likely would inadvertently harm many of those the proposal is
aimed to help because joint and survivor benefits for small balances may not be the optimal form of
distribution for many women or others with low balances.

Whether to annuitize or otherwise take an account balance as a stream of payments is a very
individualized choice that each participant must make, and we support legislation that helps individuals
make that decision. According to many financial planners and economist, for participants with lower
balances, it makes more financial sense to keep the account balance for unexpected expenses rather
than to annuitize it for a very small monthly payment. For example, according to the DOL annuity
calculator, a $5,000 account balance for someone at 65 would produce a $22 per month annuity for the
participant with a joint and survivor benefit of $11.32 Even at $60,000, the annuity would only provide
the spouse with a monthly benefit of $130. Furthermore, for many lower income individuals, the
account balance represents the majority of their savings, and financial experts agree that it is not
advisable to tie up all assets in a lifetime income stream, without leaving some assets liquid for
emergency needs.

The proposal also ignores the practical reality for plan sponsors that many annuity providers do not
provide annuities below a certain account balance, leaving the employer as a default annuity provider.®
This proposal will increase administrative burdens and costs for employers, likely resulting in fewer
employers establishing or maintaining retirement plans.

3

31 See The Path of Least Resistance in 401(k) Plans, NBER, April 2002 available at
https://www.nber.org/digest/apr02/path-least-resistance-401k-plans.

32 The DOL calculator is available at
https://www.askebsa.dol.gov/lia/home?_ga=2.54488363.2022432660.1646331010-1253558101.1636129133
33 For example, Charles Schwab requires a minimum of $100,000 for an annuity, which is a typical requirement
because lesser amount likely would not make economic sense for either party. See
https://www.schwab.com/annuities/fixed-income-annuity-calculator

7
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In short, the Chamber supports legislation that strengthens retirement savings by encouraging
employers to establish and maintain retirement plans that provide meaningful benefits for all
employees at a reasonable cost and helps participants choose the form of distribution that suits the

participant’s needs.
Conclusion

The Chamber looks forward to working with the Subcommittee to come up with bipartisan solutions
that strengthen the employer-provided health and retirement system by ensuring legislation both
protects participants and encourages employers to remain in the system.

[Questions submitted for the record for Andrew Biggs follows:]
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Dear Dr. Biggs:
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I would like to thank you for testifying at the Subcommittee on Health, Employment, Labor, and
Pensions hearing entitled “/mproving Retirement Security and Access to Mental Health
Benefits,” held on Tuesday, March 1, 2022, via Zoom.

Please find enclosed additional questions submitted by Committee Members following the
hearing. Please provide a written response no later than Tuesday, March 29, 2022, for inclusion
in the official hearing record. Your responses should be sent to Clerks of the Committee at

E&LTestimony(@mail.house.gov and Daniel Foster (Daniel. Foster@mail.house.gov) of the

Committee staff.

I appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Subcommittee on Health, Employment, Labor, and Pensions Hearing
“Improving Retirement Security and Access to Mental Health Benefits”
Tuesday, March 1, 2022
10:15 a.m. (Eastern Time)

Representative Scott Fitzgerald (R-WI)

1. Dr. Biggs, a recently proposed rule by DoL effectively requires fiduciaries to consider
collateral ESG factors when making investment decisions—even when they may not be
relevant to risk or return. If retirement funds are pushed into more ESG investments, my
concern is even if regulators are able to create criteria for what constitutes an “ethical,”
“sustainable,” or “good governance” investment, these criteria could reflect a partisan
judgment rather than reality.

a. Could this lead to a misallocation of capital and skew investment returns for those
who rely on that income stream?

[Responses to questions submitted for the record by Amy K. Mat-
sui follows:]
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I would like to thank you for testifying at the Subcommittee on Health, Employment, Labor, and
Pensions hearing entitled “/mproving Retirement Security and Access to Mental Health
Benefits,” held on Tuesday, March 1, 2022, via Zoom.

Please find enclosed additional questions submitted by Committee Members following the
hearing. Please provide a written response no later than Tuesday, March 29, 2022, for inclusion
in the official hearing record. Your responses should be sent to Clerks of the Committee at

E&LTestimony(@mail.house.gov and Daniel Foster (Daniel. Foster@mail.house.gov) of the

Committee staff.

I appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Subcommittee on Health, Employment, Labor, and Pensions Hearing
“Improving Retirement Security and Access to Mental Health Benefits”
Tuesday, March 1, 2022
10:15 a.m. (Eastern Time)

Representative Lucy McBath (D-GA)

1. Ms. Matsui, some may say we need to further study this issue of requiring spousal
consent in 401(k) plans or we need more data on it before proceeding.
a. Based on your research and analysis, should Congress wait?
b. Or do you feel there’s sufficient evidence for Congress to act and pass the provisions
in the discussion draft bill? Please elaborate.
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Subcommittee on Health, Employment, Labor, and Pensions

Hearing: “Improving Retirement Security and Access to Mental Health Benefits
Tuesday, March 1, 2022

Response of Amy K. Matsui,
Director of Income Security and Senior Counsel, National Women’s Law Center,
to Question for the Record from Representative Lucy McBath (D-GA)

1. Ms. Matsui, some may say we need to further study this issue of requiring spousal consent in 401(k)
plans or we need more data on it before proceeding.

a. Based on your research and analysis, should Congress wait?

b. Or do you feel there’s sufficient evidence for Congress to act and pass the provisions in the discussion
draft bill? Please elaborate.

Representative McBath, thank you for the opportunity to respond to this important question. As defined
contribution plans, like 401(k)s, have supplanted traditional defined benefit plans, the potential for
spouses’ retirement security to be detrimentally impacted has likewise grown. As a result, increasing
spousal protections in defined contribution plans has become an increasingly urgent issue, and Congress
should act now to address it.

The risk of spouses losing access to a marital share of a worker-spouse’s retirement assets in a defined
contribution plan under current law is well-established,* as is the fact that spouses may not discover
that the worker-spouse’s retirement assets have been spent or transferred to an IRA of which the
spouse is not the beneficiary until it is too late — and have little recourse once the funds are gone.
Moreover, because women tend have less retirement income of their own, and thus rely more on a
spouse’s retirement income than men do, the evidence supports the conclusion that this risk is
particularly problematic for women’s retirement security and warrants immediate action by
policymakers.

While some have suggested that more information is needed about how frequently spouses lose access
to worker-spouses’ retirement assets because of the lack of spousal protections in defined contribution
plans, congressional action should not be predicated on obtaining such information. Current law does
not prohibit the worker-spouse withdrawing a 401(k) account balance when leaving a job or retiring
without the consent of their spouse. Accordingly, in most instances, a spouse who discovers that this
has occurred would have no illegal behavior or violation of rights to report — and even if spouses
contacted an entity (such as pension counseling projects, plan administrators, or state or federal
agencies) to describe the impact that the loss of access to retirement assets will have on their
retirement security, there is no agency or entity that would track or compile those reports. If Congress

1 See, e.g., U.S. GOVERNMENT ACCOUNTABILITY OFFICE, RETIREMENT SECURITY: TRENDS IN MARRIAGE AND WORK PATTERNS MAY
INCREASE ECONOMIC VULNERABILITY FOR SOME RETIREES 48 (January 2014) (“[T]here is no protection against the assets
being invested unwisely, inadvertently spent down too quickly, or simply withdrawn fully upon a job change and
rolled into an IRA, with a change in beneficiary...”), https://www.gao.gov/assets/gao-14-33.pdf.
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waits to make spousal protections in defined contribution plans commensurate with defined benefit
plans (and Thrift Savings Plans), spouses will continue to bear the risk of a less secure retirement.

[Responses to questions submitted for the record by Karen
Handorf follows:]
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I would like to thank you for testifying at the Subcommittee on Health, Employment, Labor, and
Pensions hearing entitled “/mproving Retirement Security and Access to Mental Health
Benefits,” held on Tuesday, March 1, 2022, via Zoom.

Please find enclosed additional questions submitted by Committee Members following the
hearing. Please provide a written response no later than Tuesday, March 29, 2022, for inclusion
in the official hearing record. Your responses should be sent to Clerks of the Committee at

E&LTestimony(@mail.house.gov and Daniel Foster (Daniel. Foster@mail.house.gov) of the

Committee staff.

I appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Subcommittee on Health, Employment, Labor, and Pensions Hearing
“Improving Retirement Security and Access to Mental Health Benefits”
Tuesday, March 1, 2022
10:15 a.m. (Eastern Time)

Representative Mark DeSaulnier (D-CA)

1. The topics discussed in this hearing involve technical aspects of ERISA that at times can
seem abstract. However, they have very real impacts on workers and their families who
are denied benefits and face daunting barriers to asserting their rights.

a. Could you provide a hypothetical scenario to illustrate the barriers facing an
ERISA plan participant seeking to access mental health and substance use
disorder benefits?

2. In Thole v. U.S. Bank,' the Supreme Court handed down a controversial decision that
restricted access to the courts in fiduciary breach claims brought under ERISA.

a. Could you briefly explain the Court’s decision and its impact on participants in
pension plans?

b. In your testimony you note that the Court’s decision could also have implications
in the context of health and welfare plans. Could you elaborate on this?

c. Although the Court held that the plaintiffs did not have Article III standing — a
constitutional issue — do you believe it is possible for Congress to respond to this
decision without a constitutional amendment?

1 740 S. Ct. 1615 (2020).
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Subcommittee on Health, Employment, Labor and Pensions Hearing
“Improving Retirement Security and Access to Mental Health Benefits”
Tuesday, March 1, 2022
10:15 a.m. (Eastern Time)

Supplemental Testimony of Karen L. Handorf
In response to questions from
Representative Mark DeSaulnier (D-CA)

1. The topics discussed in this hearing involve technical aspects of ERISA
that at times can seem abstract. However, they have very real impacts on
workers and their families who are denied benefits and face daunting
barriers to asserting their rights.

a. Could you provide a hypothetical scenario to illustrate how the
barriers facing an ERISA plan participant seeking to access mental
health and substance use disorder benefits?

Gary is a 32-year-old married man with three children who lives in a town of about
3,000 people in Georgia. He is employed as a sale’s clerk for a large national retail
company based in California. He receives his healthcare through his employer’s self-
funded healthcare plan administered by Big Name Insurance (BNI). His plan is a
prototype plan purchased by his employer from BNI.

Gary suffers serious injuries in a car accident and is prescribed opioids to help him
deal with the pain. Despite his best intentions, he becomes addicted to the opioids.
Realizing the impact his substance use disorder is having on his personal life and
ability to hold a job, Gary decides to seek treatment. Gary discovers that BNI had
very few in-network providers who treat substance use disorders, that those who are
in-network receive low quality ratings and that the closest in-network provider is
100 miles away.

Gary decides to go to a nearby provider that is out-of-network. Gary requests pre-
authorization for his treatment from BNI but is turned down. Because his plan has
an anti-assignment provision, his chosen provider cannot appeal the claim denial for
him. See, e.g., American Orthopedic & Sports Medicine v. Independence Blue Cross
Blue Shield, 890 F.3d 445, 453 (3d Cir. 2018) (collecting cases). His chosen provider
is unwilling to provide treatment without pre-authorization because Gary cannot pay
the out-of-pocket cost.
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Gary goes to the only lawyer in town who is familiar with ERISA. She tells Gary
that he must exhaust his remedies with his plan before filing suit, but he should do
this on his own because courts do not award fees for pre-filing work even if the
participant is ultimately successful in court. See, e.g., Cann v. Carpenters’ Pension
Trust for N. Calif., 989 F.2d 313 (9th Cir. 1993); Anderson v. Proctor & Gamble
Co., 220 F.3d 449 (6th Cir. 2000).

Gary is determined to get the treatment he needs. He looks up the procedures for
appealing his benefit denial in his summary plan description and follows them as
best he can with the help of his sister who is a nurse. He puts in some evidence that
the treatment he requests is consistent with generally accepted standards of care
(GASC) and thus medically necessary. After several months, BMI denies his last
appeal, stating that it interprets the plan document as not requiring treatment
consistent with GASC. See, e.g., Wit v. United Behavioral Health, 2022 WL 850647
(9th Cir. Mar. 22, 2022). At this point his substance use disorder is out of control
and he does not go back to his lawyer until 13 months after he gets his final denial.
She tells him that she fears that he is out of time to file his complaint because the
most analogous state statute (which governs ERISA benefit claims) requires him to
file within one year. See, e.g., Adamson v. Armco, Inc., 44 F.3d 650, 652 (8th Cir.
1995). He tells her that the claims procedures in his summary plan description did
not give him a deadline for filing a complaint seeking benefits in court. His lawyer
tells him that ERISA, unfortunately, does not require that the summary plan
description include information concerning the statute of limitations for benefit
claims.

Despite her concern that the statute of limitations has lapsed, Gary’s lawyer decides
to take the case as a pro bono matter. Her son has a substance use disorder, she is
appalled that the plan does not cover treatment consistent with GASC, and she feels
sympathetic toward Gary who continues to struggle to go to work each day. She
decides to file in the local federal district court because ERISA allows Gary to bring
suit where he resides. BNI immediately seeks to move the case to California, citing
the plan’s venue provision that says that suit must be brought in California where
the plan is administered. The court agrees with BNI that the plan provision governs
because it is not inconsistent with ERISA’s venue provisions which also provides
that suit may be brought where the plan is administered. See, e.g., Smith v. Aegon
Cos. Pension Plan, 769 F. 3d 922 (6th Cir. 2014); In re Mattias, 867 F.3d 727 (7th
Cir. 2017). Gary’s lawyer tells him that she is not licensed to practice law in
California and will not be able to represent him.
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Gary’s attorney calls an old law school classmate in California who thinks it is
outrageous that the plan is not required to pay benefits consistent with GASC and
agrees to represent Gary. Gary’s California attorney is disturbed that Gary did not
include some available evidence in the administrative record and seeks to
supplement the record with additional evidence. The court denies his request to
supplement the record because, with very few exceptions, ERISA benefit cases are
decided solely on the administrative record. See, e.g., Jett v. Blue Cross and Blue
Shield of Alabama, 890 F.2d 1137, 1139 (11th Cir. 1989) (collecting cases). The
court never reaches the statute of limitations defense but rules in favor of BMI on
the merits. The court notes that Gary’s plan document gives discretion to BMI to
interpret the plan and holds that BNI’s interpretation that the plan does not require
treatment consistent with GASC was not unreasonable. See, e.g., Wit v. United
Behavioral Health, 2022 WL 850647 (9th Cir. Mar. 22, 2022).

Gary has by this time lost his job and moved in with his parents who live near an in-
network provider from whom he is receiving treatment. Gary is outraged by the
injustice and decides to bring a class action on behalf of all participants in plans
administered by BMI challenging BMI’s pre-authorization requirements as
inconsistent with MHPAEA because pre-authorization is not required for other
medical care. His California lawyer brings a class action on his behalf alleging that
the pre-authorization requirement violated MHPAEA. The court grants BNI’s
motion to dismiss holding that Gary does not have Article III standing to bring the
claim because he is now receiving treatment from the in-network provider and
cannot show that he has an injury that can be redressed by the lawsuit. See, e.g.,
Ryan S. v. UnitedHealth Group, Inc., 2022 WL 883743 (9th Cir. Mar. 24, 2022).

Gary becomes very depressed about the judicial system and relapses. His parents get
a second mortgage on their house to pay out-of-pocket for a qualified out-of-network
provider which BMI now agrees to cover. Because the provider is out-of-network
and Gary’s claim cannot be assigned to the provider, BMI pays Gary directly for the
cost of treatment rather than the provider. Gary uses the money to buy opioids,
overdoses and dies. See  https://www.cnn.com/2019/03/01/health/anthem-
insurance-payments-patients-eprise/index.html.
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2. In Thole v. U.S. Bank, the Supreme Court handed down a controversial
decision that restricted access to the courts in fiduciary breach claims
brought under ERISA.

a. Could you briefly explain the Court’s decision and its impact on
participants in pension plans?

ERISA was enacted to protect the interests of participants and beneficiaries in
employee benefit plans by subjecting those who administer plans to stringent
fiduciary standards and by giving participants and beneficiaries ready access to the
federal courts to protect those interests. 29 U.S.C. § 1001 ef seq. ERISA requires
that employee benefit plan assets be held in trust by one or more trustees for “the
exclusive purposes of providing benefits to participants in the plan and their
beneficiaries.” 29 U.S.C. §1103(a). It imposes on the trustees and other plan
managers strict standards of conduct derived from the common law of trusts. Fifih
Third Bancorp v. Dudenhoeffer, 573 U. S. 409, 416 (2014). These fiduciary duties
obligate the trustees and managers to act prudently and “solely in the interest of the
plan’s participants and beneficiaries.” 29 U.S.C. §1104.

Section 502(a)(2) of ERISA, 29 U.S.C. § 1132(a)(2), expressly gives plan
participants and beneficiaries a cause of action for fiduciary breaches that impact a
plan and provides for appropriate relief to the plan for those breaches under ERISA
§ 409, 29 U.S.C. § 1109. ERISA § 409, 29 U.S.C. § 1109, provides for broad
remedies, including recovery of losses, disgorgement of profits, removal of a plan
fiduciary and other equitable and remedial relief.

In Thole v. U.S. Bank, 140 S. Ct. 1615 (2020), the Supreme Court ruled that two plan
participants lacked Article III standing to assert a fiduciary breach claim involving
a defined benefit pension plan where the participants continued to receive vested
benefits. The participants alleged that U.S. Bank plan fiduciaries breached their
duties of loyalty and prudence and failed to diversify the assets of the Plan by
investing almost all the plan’s assets in equities, resulting in over $750 million in
losses. The participants further alleged that plan fiduciaries had invested such a large
percentage of assets in equities to seed U.S. Bank’s new mutual funds.

The Supreme Court rejected the argument that the participants had an equitable or
property interest in the plan and stated that a defined benefit plan is more in the
nature of a contract rather than a trust. Because participants would receive their
benefits regardless of how the plan was managed, they had no interest sufficient to
confer Article III standing to seek relief for fiduciary breaches. The Court also
rejected the argument that the participants had representational standing to sue on
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behalf of the plan, stating that the participants had not been legally or contractually
assigned the plan’s claims. The Court contrasted this with Vermont Agency of
Natural Resources v. United States ex. rel. Stevens, 529 U.S. 765 (2000) where the
qui tam statute makes a relator a partial assignee and “gives the relator himself an
interest in the lawsuit.”

The effect of Thole is to deprive participants and beneficiaries of the right to hold
plan fiduciaries accountable for losses to the plan from fiduciary breaches or to
obtain other equitable relief to correct self-dealing unless the plan does not have
enough assets to pay benefits. While an injury to a participant’s plan will, other
things being equal, increase the risk that the plan’s participants and beneficiaries will
ultimately fail to receive their full promised benefits, the Court did not view this risk
as sufficient injury to confer Article III standing.

b. In your testimony you note that the Court’s decision could also
have implications in the context of health and welfare plans. Could
you elaborate on this?

Courts have applied 7hole’s holding to plaintiffs seeking to hold plan fiduciaries
accountable for self-dealing and other fiduciary breaches in the administration of
health plans. In Scott v. UnitedHealth Group, 540 F.Supp.3d 857 (D. Minn. 2021),
a district court found that participants, who paid substantial premiums toward their
healthcare, did not have Article IIT standing to challenge cross-plan offsetting
because they had not lost benefits as a result of the practice. Similarly, in Ryan S. v.
UnitedHealth Group, 2022 WL 883743 (9th Cir. Mar. 24, 2022), the Ninth Circuit
held that the plaintiff, who challenged UnitedHealth’s practices relating to his
substance use disorder, did not have Article III standing to challenge (1)
UnitedHealth’s policy of requiring pre-authorization for out-of-network outpatient
substance use disorder treatment while not imposing the same requirement for other
medical care; (2) cross-plan offsetting; and (3) UnitedHealth’s use of a system to
limit or exclude claims for coverage. In Gonzales de Fuente v. Preferred Home Care
of New York LLC, 858 F. App’x. 432 (2d Cir. 2021), the Second Circuit held that health
plan participants who claimed breach of ERISA fiduciary duties due to alleged
misappropriation of employer contributions to the plan (which plaintiffs contended should
have been used to provide them a superior plan) did not have Article III standing because
they had not lost benefits. In Atlantic Neurosurgical Specialists PA v. United Healthcare
Group, Inc.,2021 WL 3124313 (D. N.J. July 22, 2021), the court dismissed a suit brought
by providers alleging that the insurer refused to accept the participants’ authorized
representative forms on Article I1I standing grounds because they had not been injured by
the insurer’s procedure for designating authorized representatives even though their claims
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on behalf of participants had not been paid. Similarly, in Crosby v. Cal. Physicians
Services, 498 F. Supp.3d 1218 (C.D. Cal. 2020), the court held that the plaintiff did not
have Atrticle III standing to challenge age and care guidelines applied to Applied Behavior
Analysis therapy for their autistic child because an independent claims reviewer overruled
Blue Shield/Magellan each time it limited care and the plaintiffs received all therapy they

sought.

c. Although the Court held that plaintiffs did not have Article III
standing — a constitutional issue — do you believe that it is possible
for Congress to respond to this decision without a constitutional
amendment?

Congress could amend ERISA § 502(a)2), 29 U.S.C. § 1102(a)2), to give
participants a monetary stake in the outcome of litigation as assignees of the injured
plan’s claim. This solution would invoke the rationale of the Supreme Court’s
decision in Vermont Agency of Natural Resources v. United States ex. rel. Stevens,
529 U.S. 765 (2000) which held in a qui tam action that a citizen, who suffered no
individualized injury from a fraud committed against the United States, could
nevertheless pursue such a claim on behalf of the United States as the partial assignee
of the claim, entitled to share in any recovery. The Supreme Court in 7hole noted
that the participants had not been legally or contractually assigned the plan’s claims,
unlike the plaintiff in Vermont Agency who had been assigned claims in a qui tam
suit which gave the relater an interest in the lawsuit. Congress could amend ERISA
§ 502(a) (2) to add a plan as a party entitled to sue for appropriate relief under ERISA
§ 409 and to allow a participant to sue on behalf of the plan as an assignee of the
plan entitled to some small portion of the recovery. Once these changes have been
made, the same rationale for Article III standing in a qui tam case should apply in
an action brought by a participant as assignee of the plan in an ERISA case involving
fiduciary breaches where the relief goes to the plan. This amendment would not
solve all Article III problems for plan participants, but it would likely give defined
benefit pension plan participants Article III standing to address fiduciary breaches.
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