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UNDUE INFLUENCE: OPERATION HIGHER
COURT AND POLITICKING AT SCOTUS

Thursday, December 8, 2022
HOUSE OF REPRESENTATIVES

COMMITTEE ON THE JUDICIARY
Washington, DC

The Committee met, pursuant to call, at 12:19 p.m., in Room
2141, Rayburn House Office Building, Hon. Jerrold Nadler [Chair
of the Committee] presiding.

Present: Representatives Nadler, Jackson Lee, Cohen, Johnson of
Georgia, Cicilline, Swalwell, Lieu, Raskin, Jayapal, Demings, Scan-
lon, Garcia, McBath, Dean, Escobar, Jones, Ross, Bush, Jordan,
Issa, Buck, Gaetz, Biggs, McClintock, Steube, Tiffany, Massie,
Bishop, Fischbach, Spartz, and Fitzgerald.

Staff Present: Amy Rutkin, Staff Director and Chief of Staff;
Aaron Hiller, Chief Counsel and Deputy Staff Director; John Doty,
Senior Advisor and Deputy Staff Director; Arya Hariharan, Chief
Oversight Counsel; David Greengrass, Senior Counsel; Moh
Sharma, Director of Member Services and Outreach and Policy Ad-
visor; Jacqui Kappler, Oversight Counsel; Roma Venkateswaran,
Professional Staff Member/Legislative Aide; Cierra Fontenot, Chief
Clerk; Kimia Rahbar, Staff Assistant; Merrick Nelson, Digital Di-
rector; Jamie Simpson, Chief Counsel, Courts, Intellectual Prop-
erty, and the Internet; Evan R. Christopher, Counsel, Courts, Intel-
lectual Property, and the Internet; Christopher Hixon, Minority
Staff Director; David Brewer, Minority Deputy Staff Director; Tyler
Grimm, Minority Chief Counsel for Policy and Strategy; Stephen
Castor, Minority General Counsel; Ella Yates, Minority Member
Services Director; Caroline Nabity, Minority Senior Counsel; Brian
Nieves, Minority Counsel; Kiley Bidelman, Minority Clerk; Brock
Snyder, Minority Staff Assistant; Russell Dye, Minority Commu-
nications Director and Counsel; and Nadgey Louis-Charles, Minor-
ity Deputy Communications Director.

Chair NADLER. The House Committee on the Judiciary will come
to order. Without objection, the Chair is authorized to declare re-
cesses of the Committee at any time.

We welcome everyone to this morning’s hearing on “Undue Influ-
ence: Operation Higher Court and Politicking at SCOTUS.”

Before we begin, I'd like to remind Members that we have estab-
lished an email address and distribution list dedicated to circu-

o))



2

lating exhibits, motions, or other materials that Members might
want to offer as part of today’s hearing.

If you'd like to submit materials, please send them to the email
address that has previously been distributed to your offices, and we
will circulate the materials to Members and staff as quickly as we
can.

I will now recognize myself for an opening statement.

“Lobbying” is a term we hear frequently in Washington, DC.
There is an entire industry built around advocacy, outreach, and
influencing policymakers and government officials.

To limit abuse and to give the American people transparency into
the legislative process, the lobbyists who meet with Members of
Congress and their staff must carefully monitor, track, and file dis-
closures regarding their interactions, and the lawmakers them-
selves have extensive disclosure requirements when they are treat-
ed to gifts, meals, and travel. The same applies to the Executive
Branch.

Those who meet with Supreme Court Justices, who have a life
term, have no similar ethical requirement. Those who lobby them
can pay for Justices’ meals, vacations, and conference travel, and
do so without letting anyone else know. The Justices’ own financial
reporting obligations are severely lacking.

We rarely associate the term “lobbying” when discussing the Su-
preme Court, or influence or advocacy beyond the limits of briefs,
motions, and oral arguments, all placed on the record.

The Supreme Court is an institution meant to be beyond both in-
fluence and reproach, held in esteem by the general public, and one
governed by the facts and laws argued before it.

Unfortunately, as we will hear today, that might not always be
the case. The Court may, in fact, be susceptible to outside influence
and lobbying.

Recent reporting has uncovered a sophisticated covert lobbying
scheme known as Operation Higher Court that operated behind the
curtain of the Supreme Court for more than 20 years.

One of our Witnesses, Reverend Schenck, will describe how his
organization worked with donors to develop long-term relationships
with the conservative-leaning Members of the Supreme Court to
move them farther right on faith-based issues.

This quiet lobbying by what he terms “stealth missionaries” gen-
erally began as encounters at events held by the Supreme Court
Historical Society and evolved to include private dinners and even
vacations with the Justices and their wives.

These are not merely social occasions. They had an explicit mis-
sion to encourage the Justices to resist compromise and to take
hardline stances on priority faith-based issues, issues such as abor-
tion, religious accommodation, and same-sex marriage.

Reverend Schenck’s organization identified conservative Chris-
tian Justices enjoying a life term who they believed may be sympa-
thetic to their organization’s beliefs. His supporters then sought to
use this shared faith to infiltrate the Justices’ social circles and to
push them further to the right, away from compromise, and to-
wards more extreme legal positions.
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Access to abortion care, contraception, gay marriage, in all these
areas critical to Reverend Schenck’s ministry he sought to encour-
age the Justices to use their faith to decide America’s laws.

In his written testimony, Reverend Schenck testified that even
he believed the Justices viewed Roe v. Wade as settled law, but this
did not stop him or his supporters from lobbying specific Justices,
urging them to undermine women’s access to basic medical care.

These efforts, whether through private group prayer sessions, in-
timate dinners, or lavish trips, ultimately bore fruit when Justice
Alito delivered his decision in Dobbs, overturning Roe v. Wade and
putting women’s healthcare across the country in peril.

We are now left wondering how much of this decision upending
decades of established precedent was influenced by the organized
wealthy donors lobbying to move the conservative Justices to the
right.

To be clear, no one in this story, neither Reverend Schenck, nor
his supporters, nor the Justices of the Supreme Court, broke the
rules. That is the problem.

If the Supreme Court were subject to a Code of Ethics like the
rest of the Federal Judiciary, and like the legislative and Executive
Branches, they would need to follow basic financial disclosure re-
porting, gift rules, and recusal guidelines.

They would need to ask of themselves what every employee of
Congress, of the White House, and of the Federal courts asks:
What is the nature of this friendly dinner? Is someone asking
something of me?

Many in Congress and in the media have focused on the revela-
tion that one of Reverend Schenck’s stealth missionaries received
advance word of the Hobby Lobby decision allegedly from Justice
Alito himself.

While this breach of trust is undoubtedly a serious incident,
made even more troubling in light of the leak of the Dobbs opinion
earlier this year, it should not be the key takeaway from Reverend
Schenck’s story.

The moral of the story is this. Supreme Court Justices cannot ef-
fectively self-police their own ethics. We shouldn’t expect them to.
Without established guidelines, at best we leave Justices with the
impossible and exhausting task of evaluating ethics without a clear
standard. At worst, we have Justices accepting overtures from indi-
viduals seeking to influence the Court with little to no trans-
parency.

Ethics should not be a partisan issue. In 2018, this Committee
passed, by voice vote, legislation sponsored by Congressman Issa
that would have created a Code of Ethics for the Supreme Court.
Our colleague, Congressman Hank Johnson, had since introduced
similar legislation.

I sincerely hope that we can all work together to pass legislation
that would help restore America’s faith in our highest court.

I now recognize the Ranking Member of the Judiciary Com-
mittee, the gentleman from Ohio, Mr. Jordan, for his opening state-
ment.

Mr. JORDAN. Thank you, Mr. Chair.

March 2020, on the steps of the Supreme Court, Senator Schu-
mer said, quote,
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I want to tell you, Gorsuch, I want to tell you, Kavanaugh, you have re-
leased a whirlwind, and you will pay the price. You won’t know what hit
you.

April of last year, the Democrat Chair of the House Judiciary Com-
mittee introduced legislation to add four Associate Justices to the
United States Supreme Court, to pack the Court.

May 2 of this year, the draft opinion of the Dobbs decision was
made public. The next day, May 3, the very next day, attacks on
churches, crisis pregnancy centers begin. They occur around the
country, and they continue for months. Over a hundred churches,
crisis pregnancy centers attacked since the leak of that opinion.

Now, you know what they call all that? You know what all that’s
called? Intimidation. Threats against dJustices Gorsuch and
Kavanaugh, threats to pack the Court, leaking of an opinion, and
attacks on churches, a concerted effort by the left to intimidate the
highest court in our land.

I didn’t even mention the lies told about Justice Kavanaugh in
2018 during his confirmation process. I didn’t mention when Sen-
ator Joe Biden and Senate Democrats drove Justice Alito’s wife to
tears during his confirmation hearing. I didn’t mention the Demo-
crats on this Committee who have for the last year attacked Jus-
tice Thomas and his wife.

Now, today a hearing about 8-year-old secondhand hearsay—8-
year-old secondhand hearsay from a Witness who, for 18 years,
took money from pro-life donors, $30 million, and then this year,
all of a sudden remembers just weeks after the Dobbs leak hap-
pened, that eight years ago he heard that, at a dinner party, Jus-
tice Alito told his guests that they would like the Hobby Lobby de-
cision. Just now remembers that.

Mr. Schenck wasn’t there. Justice Alito said Mr. Schenck’s story
is not true. The dinner guests said Mr. Schenck’s story is not true.
The Supreme Court said Mr. Schenck’s story is not true. Politico
said, quote, “We spent several months attempting to corroborate
Schenck’s claim but were unable to locate anyone who heard about
the decision from Alito or his wife before its release.”

Let me just say part of that again: “We were unable to locate
anyone who heard about the decision from Alito before its release.”

Even The New York Times who broke the story, they said there
are gaps in Mr. Schenck’s account—gaps in his account. That’s lib-
eral speak for this story doesn’t add up.

I'll tell you something that did happen. The Dobbs draft opinion
was, in fact, leaked, and it was made public on May 2, 2022. After
that leak, as I've said, dozens and dozens of churches were at-
tacked, dozens and dozens of pro-life crisis pregnancy centers were
attacked, protests occurred at Supreme Court Justices’ homes, and
there was an assassination attempt on Justice Kavanaugh.

To date, in this Congress, not one hearing in the House Judiciary
Committee about that leak, not one hearing about the real leak,
but here we are today, at the end of the session, having a hearing
on the fake leak, from a Witness whose story even the liberal press
says, quote, “We were unable to locate anyone who can corroborate
what he said.” That’s what we’re doing.

So, I hope maybe in the last week or two of this session of Con-
gress, maybe we can address, begin to look into what happened
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with the Dobbs decision, how that leak took place. I think that
would be something that would merit our time and attention.

I would also point out this, Mr. Chair, before I yield back. We
just got his testimony. We were supposed to get his testimony the
night before. We just, at 12:20, we get his testimony for a 10 o’clock
hearing. Been nice if we’d have had that as well.

With that, I yield back.

Chair NADLER. The gentleman yields back.

I now recognize the Chair of the Subcommittee on Courts, Intel-
lectual Property, and the Internet, the gentleman from Georgia,
Mr. Johnson, for his opening statement.

Mr. JOHNSON of Georgia. Good morning, everyone.

Thank you, Chair, for holding this very important hearing on
such short notice.

I also want to thank the Witnesses, particularly Reverend
Schenck, for being here today.

I appreciate the time that you all have spent here. We were sup-
posed to get started at 10, but we had some things going on, on
the floor, that prevented us from meeting at that time. So, I appre-
ciate your forbearance.

For years I've been writing and warning about an ethical crisis
at the Supreme Court, and I've introduced legislation to address it.
Not just one, but more than one piece of legislation. I've Chaired
hearings on it in my Courts Subcommittee, more than one hearing.

I've spoken about it repeatedly, on television, online, in person,
to news anchors, experts, and activists. I've been raising the alarm.
After almost two Congresses, here’s where we are.

The year 2022 has seen more scandals of greater magnitude
seeping out of 1 First Street than in any other single year in recent
memory.

Yet, what has been done? Unfortunately, we haven’t seen any ac-
tion from the United States Supreme Court itself.

Certainly, they have every reason to want to address this crisis.
Their job approval rating is the lowest it’s been in the Court’s en-
tire history. Record numbers of Americans think the Court is too
powerful, too partisan, and far too unaccountable.

Public opinion matters to the Court because it is the public who
must respect and abide by the Court’s decisions, especially deci-
sions they may disagree with.

That the Court itself is unwilling to hold itself to standards equal
even to those for lower-court judges, Members of Congress, and the
Executive Branch makes matters even worse.

It took pressure from congressional appropriators just to get the
Court to admit that it was even considering an ethics code, but
that was three years ago.

I'd say it’s been only silence since then, but that would not be
true. It’s been scandals, it’s been Federalist Society speeches be-
hind closed doors, it’s been secret dinners with secret donors.

The Court either cannot, or will not, do what is in its own best
interest. So, therefore, Congress must step in. The Constitution,
and the American people for that matter, have entrusted this body
to make the laws necessary to preserve the national well-being.

A Nation whose highest court was secretly and successfully infil-
trated for over two decades by activists wining and dining their
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way to the legal outcomes they want is not the hallmark of a
healthy Nation or a healthy democracy.

So, the answer here is not revolutionary. It’s to impose a written
Code of Ethics that would require Justices to report more gifts
more often and ensure the Justices are not deciding cases for their
friends and family members.

My Supreme Court Ethics Recusal and Transparency Act, H.R.
7647, would do all this. My friend and colleague Senator Sheldon
Whitehouse led this effort by introducing the SCERT Act in the
Senate. Chair Nadler has passed the SCERT Act out of the House
Judiciary Committee last May. Now, the time has come for this leg-
islation to be passed by the Full House.

I have every expectation that what we hear today will reinforce
the already strong case for serious ethics reform at the Supreme
Court. I encourage my colleagues on both sides of the dais to hear
this testimony in the appropriate context as only the most recent
of the Court’s many ethical lapses.

I hope you will be moved to stand up, do your constitutional
duty, and do what we must do to keep our Nation healthy and
strong, not only in the short term but for the next 250 years.

Again, I want to thank the Witnesses for being here today, espe-
cially Reverend Schenck, our whistleblower, for shining a bright
light on the need for Supreme Court ethics reform.

Thank you, and I yield back.

Chair NADLER. The gentleman yields back.

I now recognize the Ranking Member of the Courts Sub-
committee, the gentleman from California, Mr. Issa, for his opening
statement.

Mr. IssA. Thank you, Mr. Chair.

I want to first associate myself with the Ranking Member’s state-
ments. I then want to comment briefly on the statement by the
Subcommittee Chair.

I found it an amazing statement that a Member of the House
could so vigorously talk about the lack of confidence in the honesty
of a body, sitting in this body with all the rules that we now want
to add to the Court, some of which I support.

All those rules don’t change the fact that on balance the Court
has been—and I suspect will continue to be—a group of individ-
uals, nine at the top, over 600 Article III Judges, and countless
more Article I Judges, who for the most part deserve the public
confidence of the American people that the vast majority of them
a}lll the time endeavor to do the right and honorable and ethical
thing.

It does us no good today to look at legislation by denigrating an-
other body. The facts are there have been mistakes, perhaps even
lapses of judgment, and this body has, on occasion, had to remove
a Federal judge.

That doesn’t change the fact that although they’re human beings,
and we should do everything we can to promote greater confidence,
we gain very little by implying that this is a bought and paid for
organization or that their ethics, which were very high in every-
one’s mind on the other side of the aisle when they sided with them
on an issue or two, suddenly is fraught with unfair influence when
they don’t like one or two of the last decisions.
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The disparagement of Justice Alito and the allegations—which as
of today I consider completely unsupported and uncorroborated and
in doubt—should be taken for what they are: A day late and a dol-
lar short.

You cannot make an allegation this many years later and not
have the American people call into question the purpose and the
reason for it. It may be true, but it certainly is not timely and does
not seem to pass the test that we should have for a whistleblower.

Having said that, with the majority changing hands, with the
Ranking Member undoubtedly being a Chair in the next Congress,
and with the possibility that we will be reviewing this legislation
once again, I want to make a commitment here today.

I will listen to the testimony. We will continue to meet with indi-
viduals on all sides of the issues. We will look for the appropriate
balance of self-rule by the Article III Court, the Article III of the
Constitution and the Court, and those laws which should be passed
to harmonize the left—or, sorry, the Articles I, II, and III of our
government.

I believe strongly that what is true for the Executive Branch
should be true for Congress, and whenever possible and appro-
priate should be true for the Justices and the subordinated courts.

So, with that, Mr. Chair, I want to thank you for this conference.
Even though I don’t think I'm going to agree with some of what I
hear today, it is important that we listen with open minds.

Last, I want to reiterate, Mr. Chair, for the years that I've
worked with you, because this may be our last hearing—God knows
I'm hoping it’s our last hearing—it has been a pleasure to work
with you.

Chair NADLER. As far as I know, it’s our last hearing this year.

Mr. IssA. Well, then, the point, though, is that I look forward to
working with you in the new Congress. You and I Chaired together
the Subcommittee on the Courts some years ago. I know that we
can, in fact, strike the right balance, and I hope that we all will
leave here today with the commitment to do just that.

I thank you for your leadership, and I yield back.

Chair NADLER. The gentleman yields back.

Without objection, all other opening statements will be included
in the record.

I will now introduce today’s Witnesses.

Reverend Robert Schenck is the founder and President of the
Dietrich Bonhoeffer Institute, named for a Protestant leader in
Nazi Germany who resisted the rise of fascism and racism in his
home country.

Reverend Schenck holds his clergy faculties with the Mid-Atlan-
tic Conference of the Methodist Evangelical Church in the USA. He
received his certificate in Bible and Theology from Buffalo School
of the Bible, his diploma in Ministerial Studies from Berean Col-
lege, and his B.A., M.A., and Doctor of Ministry from Faith Evan-
gelical College and Seminary.

Caroline Fredrickson is a distinguished visiting professor from
practice at Georgetown University Law Center. She’s a nationally
recognized expert on the Supreme Court and the U.S. Constitution
and recently served on the Presidential Commission on the Su-
preme Court.
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Previously she served for 10 years as President of the American
Constitution Society. Professor Fredrickson earned her B.A. from
Yale University and her J.D. from Columbia Law School.

Mark Paoletta is a partner at Schaerr Jaffe LLP, representing
clients in congressional hearings and investigations. Before enter-
ing private practice, Mr. Paoletta most recently served as General
Counsel for the Office of Management and Budget under the
Trump Administration and as counsel to former Vice President
Mike Pence.

Mr. Paoletta received his B.A. from Duquesne University and his
J.D. from Georgetown University Law Center.

Donald Sherman is the Senior Vice President and Chief Counsel
of Citizens for Responsibility and Ethics in Washington, or CREW.
Mr. Sherman has a distinguished resume in ethics and oversight
across the Federal Government, including time working in the
White House, in both the House and the Senate, and in a Federal
agency.

Mr. Sherman owned both his undergraduate and law degree from
Georgetown University.

We welcome our distinguished Witnesses, and we thank them for
participating today.

I will begin by swearing in our Witnesses.

I ask that you please rise and raise your right hand.

Do you swear or affirm under penalty of perjury that the testi-
mony you’re about to give is true and correct to the best of your
knowledge, information, and belief, so help you God?

Chair NADLER. You may be seated.

Let the record show that the Witnesses have answered in the af-
firmative.

Please note that each of your written statements will be entered
into the record in its entirety. Accordingly, I ask that you summa-
rize your testimony in five minutes.

To help you stay within that time, there is a timing light on your
table. When the light switches from green to yellow, you have one
minute to conclude your testimony. When the light turns red, it
signals your five minutes have expired.

Reverend Schenck, you may begin.

TESTIMONY OF ROBERT L. SCHENCK

Mr. SCHENCK. Thank you, Mr. Chair, Ranking Member, Members
of the Committee. I am Reverend Robert Schenck, an ordained
evangelical minister and former lead missionary for Faith and Ac-
tion in the Nation’s Capital, a religious organization active on Cap-
itol Hill from 1995-2018.

I am now President of the Dietrich Bonhoeffer Institute here in
Washington, named after the World War II-era German theologian
and Nazi resister who tried to protect the German Evangelical
church from Nazi cooptation before he was executed in 1945.

Our institute supports ethically courageous leaders, like our
namesake, who address the social issues of our time.

I am here to present facts, as I know them, about Operation
Higher Court, a Christian mission that I directed as part of Faith
and Action for 20 years, to bolster conservative Supreme Court
Justices in the views they already held.
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I had no qualms about complying with this Committee’s sub-
poena to testify, but I did not seek this public forum. After four
decades of public life, I now relish the serenity of time with family,
friends, colleagues, and my beloved books.

Neither did I instigate the news coverage surrounding this sub-
ject. That began when a reporter overheard a former colleague
talking about prayers, we had with some of the Justices inside the
Supreme Court Building.

Before that, following stories about the leak of the Dobbs decision
this past May, The New York Times had learned about my role in
an earlier leak related to my work at the Court, but I did not go
on the record with them until much later.

That was after I received no acknowledgement of the letter I sent
to Chief Justice John Roberts in July detailing the matter. I had
written it principally out of a concern that a Court subordinate
would unfairly take the blame for the Dobbs leak, suffering draco-
nian punishment. Yet, I knew a Justice would face no consequence
for such a breach.

By the time I went on the record, I was convinced there was even
more significant implications, not only to the 2014 leak but also to
the facts surrounding it.

Operation Higher Court involved my recruitment of wealthy do-
nors as stealth missionaries who befriended Justices that shared
our conservative social and religious sensibilities. In this way, I
aimed to show these Justices that Americans supported them and
thanked God for their presence on the Court and the opinions they
rendered.

Our overarching goals were to gain insights into the conservative
Justices’ thinking and to shore up their resolve to render solid,
unapologetic opinions, particularly against abortion.

I called this our “ministry of emboldenment.” It was not an at-
tempt to change minds. Beyond convivial small talk, our mission-
aries did not engage liberal members of the Court.

My recruits for Operation Higher Court were older, highly ac-
complished, and independently minded. They did not take kindly to
being told where to go, what to do, or how to do it. Successfully de-
ploying them required their autonomy.

I did suggest tactics to cultivate affinity, but otherwise our folks
were on their own. Most of them limited their support to regular
prayers on behalf of the Justice’s family, warm personal greetings,
and assurances of good will at social functions and sending greet-
ing cards on special occasions.

They might also host Justices or their spouses for meals at res-
taurants, private clubs, or their homes, and sometimes the Justices
reciprocated.

The Hobby Lobby leak resulted from one of these arrangements.

Throughout this ordeal, I've had to look deeply at what my co-
horts and I did at the Supreme Court. I believe we pushed the
boundaries of Christian ethics and compromised the High Court’s
promise to administer equal justice.

I'm also conscious we were never admonished for the type of
work our missionaries did. Quite to the contrary. In one instance,
Justice Thomas commended me, saying something like, Keep up
what you’re doing. It’s making a difference.
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I humbly apologize to all I failed in this regard—members of the
Court, its employees, and those at the Supreme Court Historical
Society who expected better of me.

Most of all, I beg the pardon of the folks I enlisted to help me
do work that was not always transparently honest.

Jesus Christ said of himself, “I am the way, the truth, and the
life.” I'm here today in the interest of truth-telling, and I'm pre-
pared to answer any questions the Committee may have for me.
Thank you.

[The statement of Mr. Schenck follows:]
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Testimony of Rev. Robert Schenck, D. Min.
December 8, 2022
U.S. House of Representatives

Committee on the Judiciary

Hearing
Undue Influence: Operation Higher Court and Politicking at SCOTUS

I am the Reverend Dr. Robert Lenard Schenck, an ordained evangelical minister of 40 years and
the former lead missionary for Faith and Action in the Nation's Capital, a religious organization
active on Capitol Hill between 1995 and 2018. Since 2015, I have been the founding president of
The Dietrich Bonhoeffer Institute in Washington, DC, named after the renowned World War II-
era German theologian and Nazi resister who worked to protect the German Evangelical church
from Nazi co-optation before being executed at the Flossenburg concentration camp in the
waning days of the war. The Institute supports and encourages ethical and morally courageous
leaders to address the social crises of their time and has taken a particular interest in gun violence

prevention and immigration issues.

I hold degrees in Bible and Theology, Religion, Christian Ministry, and Strategic Leadership
with a concentration in the theology of church and state. During my career, I have served as a
pastor, seminary instructor, denominational official, and evangelist, preaching in more than 1000
pulpits across the United States and several other countries. In 2006, I helped lead a historic
dialogue between American evangelical church representatives and Moroccan Islamic leaders. In
addition, I was the first appointed chaplain to serve the Capitol Hill Executive Service Club. In
that capacity, I often delivered the invocational prayer at the U.S. Capitol Police Officer of the

Year Awards Ceremony.

Until recently, I was a national leader in the anti-abortion movement and was based in Buffalo,
New York. In that connection, I was arrested for blockading clinics and was the subject of
numerous federal injunctions restricting my protest activity. I then moved to Washington, DC,
where I shifted my strategy to privately persuading elected and appointed officials to embrace a

strongly conservative social policy agenda. I also organized public events such as the annual
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National Memorial for the Pre-born and their Mothers and Fathers, presentations of Ten
Commandments plaques to public officials, staging a Live Christmas Nativity at the U.S.
Capitol, and holding prayer meetings, Bible studies, church services, and news conferences
outside the White House, inside Congressional hearing rooms, and on the plaza of the Supreme

Court.

My most ambitious undertaking was Operation Higher Court. It involved recruiting, training, and
deploying wealthy volunteer couples who we paired with sympathetic Supreme Court justices
and their spouses to bolster, encourage, and applaud the Justices' conservative opinions. While I

will describe that effort in more detail, I want to first complete my brief biography.

About ten years ago, I started questioning my religious community's positions on guns, abortion,
same-sex marriage, and religious liberty, among other concerns. I eventually broke with the
orthodoxy I had long followed and became a dissenting voice among my culturally and
theologically conservative peers. Finally, in 2018 I closed down Operation Higher Court and its
parent organization, Faith and Action. Today I advocate for an empathetic, humane, and reality-
based approach to complex moral problems and personal crises, respecting the dignity,
autonomy, and moral agency of the individuals involved. My 2018 book, Costly Grace: An

Evangelical Minister's Rediscovery of Faith, Hope, and Love, tells the story of that transition.

I'live in Alexandria, Virginia, with my wife of 45 years, Cheryl E. Schenck, a former school-
based occupational therapist and for the last twelve years, a psychotherapist in private practice.
We have two adult children and a much-loved son-in-law, and we thoroughly enjoy my first
grandchild's hugs. These days, I spend most of my time guiding the religious non-profit I lead,
reading, researching, and writing for my blog at revrobshenck.com, along with other religious
platforms and journals. I also consult with clergy and denominational leaders on the challenges

evangelicals face today.

After more than 40 years of very public life, I relish the quietude of time with family, friends,
colleagues, and my beloved books. While I had no qualms about complying with the

Committee's subpoena to appear before it and submit this written testimony concerning the
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subjects of interest to the committee, I did not seek such a public forum; neither did I instigate
the news accounts associated with this subject. I want to make clear to those interested in this
hearing how the reports came about that resulted in my testimony today. It began when a reporter
overheard a former colleague talking about the prayers we held with some of the Justices inside
the Supreme Court building. That information began the cascade of media interest in the story.
Simultaneously, a contemporary associate spoke with friends about my role in a leak of the
Hobby Lobby result of 2014; that information reached the New York Times, which subsequently
contacted me to ask if the story was true. After initially declining to answer questions, I agreed to
two limited, strictly off-the-record, and restricted-from-publication interviews. After two
extraordinarily persistent publications hounded me to go on the record, I eventually granted the
much more polite New York Times exclusive and extensive access to me, along with the kind of
documentation I could provide. I resolved to go public with my story because I felt it was best
for the American people to know what happened, and it was in the best interests of the Supreme
Court because public trust is crucial to its preservation and successful functioning. I also
considered what I did a moral obligation. I chose to work with the New York Times because I
felt a well-researched account was much better than a poorly researched one or one that might
involve histrionics. I stand by the facts I provided to reporters Jodi Kantor and Jo Becker and
published in their history of my activities at and surrounding the Supreme Court during the years

1 was active there.

This statement will give the Committee an overview of how and why I interacted with particular
Supreme Court justices, including socializing with them, visiting in chambers, and having the
occasional prayer with some. I will also explain how others associated with my organization
hosted certain justices at their homes, at restaurant meals, and on hunting trips, and how
particular justices reciprocated that hospitality and what came of it. Finally, I'll explain how I
gained advanced knowledge of the outcome of the 2014 Burwell v. Hobby Lobby opinion, which

was significant to religious conservatives.

My ministry in Washington, DC, began in August 1994, when my family and I relocated to the
metro Washington, DC, area from our native Buffalo, New York. My first post was as the

organizing pastor of a new congregation called the National Community Church on Capitol Hill,
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which was also the setting for our first pro-life event, which we dubbed "The Memorial for the
Pre-born." However, I surrendered my pastoral position in February 1996 to pursue developing
what would later become Faith and Action in the Nation's Capital. Initially operating under the
moniker of "Operation Save Our Nation," I instituted a religious and moral outreach program to
congressional members, their staff, and other federal employees; this involved conducting Bible
studies, prayer meetings, and eventually small to large ceremonies held in congressional offices
and hearing rooms during which I would present recipients with plaques of the Ten
Commandments, asking that they be publicly displayed and privately obeyed. My team of paid
personnel, volunteer clergy and lay people expanded over the years, allowing us to add similar
programs to accomplish our aim of "bringing the Word of God to bear on the hearts and minds of

those who make public policy in America."

In March 1996, my team and I concluded that the Supreme Court was a necessary part of our
designated mission field. By then, I was convinced that no matter how much pro-life legislation
or executive policy success we achieved, inevitably, any gains would be frustrated, diminished,
or nullified by the existence of Roe v. Wade. As what has sometimes been called a "super
precedent," Roe was long seen as nearly impossible to overturn. Moreover, even staunchly anti-
abortion nominees to the Court had assured members of the Senate that they saw Roe as "settled
law." The reversal of Roe became the single overarching objective for our national movement. In
November 1999, my organization acquired a row house at 109 2nd Street, NE, opposite the East
Facade of the Supreme Court, to use as our base of operations for outreach to the Court and the
other two branches of the federal government. We hoped, as other organizations have, that

proximity would be helpful to our cause.

Between 1996 and 2001, our group's moniker was Operation Save Our Nation, or OSON. During
this time, I became aware of the Supreme Court Historical Society. Eventually, I joined as a
member, befriending its then-executive director, Dr. David Pride, and other employees and
officers. Knowing how vital membership growth and fundraising are to any non-profit
institution, I immediately offered to recruit members and deliver significant prospective donors
to the Society. I learned that the Society sponsors an annual dinner for members in conjunction

with its annual business meeting, which is held in the Court's building. I learned that the Chief
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Justice hosts the event and that most of the associate justices attend. As a result, I was keenly
interested in the hour-long pre-dinner reception held in the Court’s conference rooms, where
guests could approach the Justices and engage in small talk. I first attended the event in June
2000, where I carefully observed the interactions between guests and the various Justices. They
appeared to me to be more curious about the non-legal professionals with whom they conversed
than the more common attorneys and law professors who were present. I also noted how a
significant number of guests carefully and, at times, aggressively jockeyed for position to ensure
they could get facetime with at least a few of the Justices, particularly the then-Chief Justice,
William Rehnquist. In that setting, I had my own brief exchange with Chief Justice Rehnquist
and a warmer and more substantive one with Associate Justice Clarence Thomas, with whom I

shared more than one mutual acquaintance.

Following my experience at the dinner, I determined to use it and the Society's various other
events, such as lectures at the Court (generally hosted by a Justice) and discussion forums (often
involving Justices or high-level Court officials), as initial contact points with the Justices. My
purpose was to develop relationships with the Justices who held positions sympathetic to
religious conservatives' general concerns. In this way, I could gain insights into their thinking
regarding the questions and cases that come before them and, perhaps, read their disposition
toward the topics of most significant interest to me and my cohorts. Over time, I also thought my
associates and supporters might be able to shore up the resolve of the conservative members. Our
concern was for cases we adjudged beneficial to the country's culture, such as those restricting or
banning abortion, euthanasia and assisted suicide, as well as same-sex relationships, especially
marriage, and those expanding religious liberty, predominantly Christian practice, and public
displays of Christian belief. The Historical Society was also a place where my cohorts and 1
could learn more about the customs, traditions, mores, and protocols of the Court, easing our

entry into their social circles.

Between 2001 and 2002, I determined that my activist profile, frequent media appearances, and
occasional commentary at the microphone station on the Supreme Court's front plaza could place
me at a deficit in establishing a rapport with the relevant Justices. At the same time, [ was getting

to know and talk with Court employees, fellow Supreme Court Historical Society members, and
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less visible pro-life legal advocates. These individuals knew more than I did about the internal
workings of the Court and had regular contact with the conservative Justices. My interlocutors
led me to conclude that the wealthier donors to my organization and the less visible legal
professionals in my universe were reasonable prospects for carrying out the mission of
developing relationships with consequential Justices and bolstering their moral and religious
sensibilities. I hoped that by boosting their morale, we might see stronger opinions by such
Justices as Antonin Scalia, Clarence Thomas, and perhaps even Sandra Day O'Connor and Chief

Justice Rehnquist.

It was also from 2001 to 2002 that my organization formulated a new moniker, Faith and Action
in the Nation's Capital, or "Faith and Action" for short, which replaced the earlier Operation
Save Our Nation. Due to the sensitive nature of our work inside the Supreme Court (which I had
now dubbed "Operation Higher Court"), I directed my organization's personnel to keep it as
invisible as possible. Except for one or two mentions in our donor newsletter, we only referenced
the initiative in internal settings. In consultation with key donors, particularly attorney Bernie
Reese of Rockford, Illinois, and his wife, Leonna "Lee" (both now deceased), I refined a process
for enlisting, training, and deploying mainly married donor couples as what I called "stealth
missionaries." Their task would be to “adopt” a designated Justice (with their spouse, if
applicable), first as a prayer concern, then as possible conversation partners, and ultimately as
familiar acquaintances, if not friends. We termed the nature of the stealth missionaries’ work
“the ministry of emboldenment.” At that time, the Justices we saw as potentially receptive and
certainly consequential were Chief Justice Rehnquist, as well as Justices Kennedy, Scalia, and
Thomas, with the latter two being the most approachable. Beyond being convivial at Court social
functions, our operatives made no attempt to build relationships with the known liberal members

of the Court.

In the beginning stages of this endeavor, I met with likely missionary recruits recommending
they join the Supreme Court Historical Society and make substantial donations to distinguish
themselves and possibly rise to trusteeship. This status would give them privileged access to
highly coveted tickets for often sold-out Society events and allow them to sit in front of the

courtroom's bar, making them more noticeable to the Justices hosting lectures and the like. Such
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advantages would facilitate easier and more frequent contact with our missionaries' "targets."
Moreover, because Court personnel assumed the Society properly vetted its trustees, I concluded
their status as trustees might assuage suspicions about our missionaries' motives. One of the first
couples to embrace the project was Donald "Don" and Gayle "Crede" Wright of Dayton, Ohio.

They would become our most successful model of stealth missionary work.

It's important to note that the people I recruited as stealth missionaries for Operation Higher
Court were older, highly accomplished, and independently minded. They did not take kindly to
being told where to go, what to do, or how to do it. That was especially true of the Wrights.
Therefore, to successfully deploy them required that I allow them unlimited autonomy. I saw my
role as imparting the vision for this new form of personal ministry to Supreme Court Justices,
then stepping back as our recruits carried that mission out in whatever ways they deemed
appropriate. I casually suggested tactics that might prove fruitful, including researching the
Justices' family and religious histories and seeking points of commonality. Then, I suggested
using these shared points to cultivate affinity. As such relationships blossomed, I recommended
that missionaries extend invitations to their target Justices or their spouses for meals at
restaurants, private clubs (which were preferable for privacy), and their homes, but especially
their country, vacation, or other unique properties. Such hospitality was in keeping with several
biblical warrants regarding being generous to others. Most of our stealth missionaries limited
their support for their justice couples to regular prayers on their behalf, warm personal greetings,
assurances of goodwill at various social functions, and sending greeting cards on special
occasions. The Wrights were much more gregarious, forward, and, ultimately, successful in this
endeavor. They had established meaningful rapport within a short period with the Scalias and the
Thomases. Later, after Justice Samuel Alito joined the Court, the Wrights quickly struck up what
they described to me as a friendship with him and his wife, Martha-Ann. From time to time, my
staff or one of the missionary couples would tell me of brief visits to the chambers of some of the
Justices. I recall Justices Kennedy, Scalia, and Thomas being mentioned in this context. I
understood those visits to be social in nature, with some of the exchanges including a brief
prayer offered by the missionary visitor for the Justice. I also paid visits to the chambers of
Justices Scalia and Thomas, offering prayers for them, their families, and our country. In the case

of Justice Thomas, he had invited me to his chambers on one occasion to view the plaque of the
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Ten Commandments given to him by the Wrights that was prominently displayed in the
entryway to his office. It was an example of the wood-mounted stone sculptures we routinely
presented to public officials as part of our National Ten Commandments Project promoting the

public Ten Commandments displays.

From the time Chief Justice John Roberts arrived in September 2005, I had detected a more
relaxed, less guarded atmosphere inside the Court. My fellow pro-life advocates and I credited
that to the Chief’s obvious commitment to his Catholic faith, especially as it was expressed in his
family’s parish, The Church of the Little Flower in Bethesda, Maryland, and his wife Jane’s
history of involvement with a pro-life crisis pregnancy center. The new tone at the court made it

easier for our stealth missionaries to operate.

As the Wrights and others ambitiously took on Operation Higher Court, I was often distracted by
several other continuous or annual Faith and Action programs. These included the National
Memorial for the Preborn and their Mothers and Fathers, a gathering of pro-life advocates held in
one of the House or Senate hearing rooms on the anniversary of Roe v. Wade and in conjunction
with the large-scale March for Life, The Ten Commandments Project, presenting plaques of the
Decalogue to Members of Congress and other elected and appointed officials, a National Day of
Prayer observance on the steps of the Supreme Court, co-sponsorship of the U.S. Capitol Bible
Reading Marathon and Annual U.S. Capitol Police Officer of the Year Awards ceremony, and a
Capitol Hill Christmas Live Nativity. In addition to these responsibilities, I also conducted
incidental chaplain-like duties such as the occasional wedding, funeral, or crisis pastoral
counseling session for members of this House, Senators, staff, or other House, Senate, or U.S.
Capitol employees. Additionally, I kept up a robust speaking itinerary, preaching up to 40
Sundays a year in churches spread across the country, speaking at conferences, addressing
denominational conventions, and sitting for in-studio media interviews. I also hosted 50-100
church leaders each year as part of my organization’s National Ministry Cabinet, sometimes
arranging for these clergy to visit with Justices in chambers or elsewhere in the Court building.
For these reasons, I could not closely monitor Operation Higher Court, which took on a life of its

own.
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My staff would inform me of our missionaries' progress within the Supreme Court Historical
Society and other similar societies and clubs where they might encounter a Justice—such entities
included Legatus events, an organization of Catholic CEOS, corporate presidents, managing
partners, and business owners, and the Capitol Hill Republican Club and University Club. In this
regard, the John Carroll Society was especially important. It sponsors the annual Red Mass held
at St. Matthew's Cathedral the Sunday before each Supreme Court term starts. Most Justices
typically attended the Mass, and a luncheon often followed. Our missionaries could approach the
Justices in this intimate, less guarded, spiritual setting. In addition, it was known the Chief
Justice's wife, Jane, was an officer in the Society, and the family's then-pastor, Monsignor Peter
Vaghi, highly esteemed among pro-life advocates, was a prominent figure in its circles.
Attendance by the Justices diminished somewhat after Justice Ruth Bader Ginsburg ceased her

participation after taking offense at an overtly anti-abortion sermon in 2008.

In 2008, my team and I formalized the orientation process for missionary recruits, establishing a
verbal protocol briefing and occasional missionary debriefings held at our headquarters building.
By then, to make our building more attractive to personnel at the Court, we had christened it
"The Honorable William J. Ostrowski House" for a retired New York State Supreme Court judge
and pro-life advocate. That same year, as part of Operation Higher Court, my team and I
arranged for approximately 40 top donors to the Council for National Policy (CNP) to meet
several Justices during a jointly sponsored reception with the Supreme Court Historical Society.
(I need to note here that I had not disclosed the mission or existence of Operation Higher Court
to the Society's employees or officers; they did not know of our intentions beyond introducing
prospective donors to the Society's programs.) The CNP is a network of top conservative
influencers in business, government, politics, religion, and academia. Following this one
encounter, I did not monitor how the CNP or its donors may have continued engaging with the

Court or the Historical Society.

In 2010, I began consulting with an exploration team seeking a prominent metropolitan location
for the Museum of the Bible, a project of the Green Family of Oklahoma City, owners of the
national Hobby Lobby chain of retail stores. I first came to know owners David and Barbara

Green in 2000. That year I conferred on them the National Ten Commandments Leadership
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Award during an event held in the U.S. Senate Hart Building. The Greens later became major
donors to the parent organization of Operation Save Our Nation, the precursor to Faith and
Action. I advocated for Washington to be the museum's site, making the argument to the search
team that, among other benefits, top U.S. government officials, including Supreme Court
justices, might find such an institution appealing and benefit personally and professionally from
associating with it. After the Green Family indeed chose Washington, DC, for their $500 million
project, I arranged for Hobby Lobby president Steve Green and his wife, Jackie, to attend the
Chief Justice's private Christmas Party so Steve could talk up the museum with the Chief and

other likely sympathetic members of the Court.

My activities and those of the missionary couples continued apace through the years. Come
2014, my team and I were closely monitoring three cases before the Court (McCullen v. Coakley,
in which one of our early Operation Higher Court recruits had filed an amicus brief, along with
other groups allied with ours; Town of Greece v. Galloway, again, for which one of our early
recruits submitted an amicus, along with other allied groups, (it is also worth noting I had long
known one of the pastors involved directly in the matter before the Court and had met with him
before and following oral argument in the case); and, of most significant interest to my team and
me, Burwell v. Hobby Lobby. The Hobby Lobby case, and another, Conestoga Wood Specialties
Corp. v. Sebelius consolidated with Hobby Lobby, were again subjects of amici briefs submitted
by early recruits to Operation Higher Court, and numerous allied organizations to my own. As
previously indicated, I also knew the principals in these cases, having had a long personal

association with the Hobby Lobby Corporation owners, and the company's president.

As the Hobby Lobby-Conestoga Wood case proceeded, I consulted with our pro bono
constitutional litigation counsel and Operation Higher Court stealth missionary, Bernie Reese, on
whether to submit an amicus curiae brief in support of Hobby Lobby. We decided not to do so
because many of our allied groups were submitting briefs reflecting our position on the case. I
often publicly and privately discussed the case with colleagues, donors, team members, other
Operation Higher Court stealth missionaries, and representatives of allied groups and
organizations. In advance of the oral arguments, during a stay at the Siesta Key-Sarasota,

Florida, winter house owned by Don and Gayle Wright, I visited and had prayer with the Hahns,
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owners of Conestoga Wood Specialties Corporation, the other respondents in the case, who

owned a winter house nearby.

On March 25, 2014, 1 attended the oral argument in the Hobby Lobby case, having obtained a
reserved seat from the Marshal's office. Earlier that day, I had convened a prayer service in the
Supreme Court's cafeteria dining area, which attorneys for both Hobby Lobby and Conestoga
Wood Specialties Corporation attended, along with David and Barbara Green and members of
the Hahn family. Though we did not communicate directly at that time, I was aware that Don and
Gayle Wright were seated in either Justice Scalia’s or Alito’s reserved guest benches near the
Court’s dais. Following oral arguments, I was the first to comment at the media microphone tree

outside the Court, followed by David and Barbara Green.

The Wrights and I had spoken several times, in person and by phone, about the importance of the
case. The Wrights were also aware of my relationship with Green family members and that
David and Barbara Green were donors to our organization. Following oral argument, as the
Court deliberated and the writing of opinions began, Gayle Wright and I continued conversations

about the case and its implications for the country.

As June 2014 approached and the end of the court's 2013 term, I discussed with my team how we
would manage the announcement of the Hobby Lobby opinion. Sometime in the last week of
May or on June 1 or 2, Gayle Wright informed me by phone that she and her husband, Don,
would be dining with Justice and Mrs. Alito the day after that year's Supreme Court Historical
Society dinner, which occurred on June 2, placing their get-together on June 3. She suggested it
would be a busy day for Don and her but that she might try to stop by our building to say Hi. I
informed her I would be flying to California that day so I couldn't receive them. Sometime
during the remainder of our call, and in the context of the meal with the Alitos, Gayle said
something to the effect of "Maybe we can learn something about what's happening at the court."
Given the context of the conversation, I took that to mean the impending Hobby Lobby decision.
1 said something back to her to the effect of "That would be helpful." Knowing the strict practice
of the Court to keep opinions highly confidential, I dismissed Gayle's suggestion as unrealistic

wishful thinking. I landed in Los Angeles mid-day on June 4 and later discovered an email from
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Gayle which read, "Rob, if you want some interesting news, please call. No emails. Gayle"
Based on our earlier phone conversation, and because it was highly unusual for Gayle to insist on
only audio communication, I anticipated this was news on the Hobby Lobby decision. When we
spoke on the phone later that day, Gayle relayed that she had learned the outcome of the Burwell
v. Hobby Lobby case while at the meal with the Alitos, that it was in Hobby Lobby's favor, and
that "Sam is writing it." I was shocked by the thought that I had advanced knowledge of an
important and consequential Supreme Court case. My impulse was to call colleagues and
associates to notify them, but I only called my wife and brother, Paul, to tell them what I had
learned. Both urged me to keep it confidential and share it with no one else. I resolved to do that,
knowing that if the information were to travel beyond my closest confidants, it would risk my
and our missionaries’ further access to the Justices and the Court in general. Blame for the leak
might even extend to Supreme Court Historical Society personnel and Court employees, whom I
wished to protect. For all these reasons, I resolved to keep the information sacrosanct and use it
only to privately formulate a public relations strategy surrounding the official release of the
opinion whenever that might happen. (At one point, I violated my resolution in a casual phone

conversation with my oldest sister, Kathleen Bauer, whom I knew would keep it to herself’)

As the days went on, I wrestled with whether to share the information about the Hobby Lobby
Case with the Greens, who had a much greater interest in its outcome than I did, and whom I
hoped would renew a philanthropic interest in our work, especially at the Court. There were
times when I paced the floor in my study and wrung my hands with anxiety over this question.
Still, I kept the information to myself, using it to formulate language for a news release, public
statements, and donor communications. While I knew Justice Alito was the author, and the
opinion was in favor of Hobby Lobby, 1 was careful to cast it with some measure of uncertainty
so staff and other court-related interlocutors wouldn't ask about the source of my confidence in
victory. Still, as the days went on, in my conversations and communications, I waxed more
certain about the outcome in my written and spoken communications. On June 12, in an email to
Kaitlynn Hendricks, Faith and Action's Digital Media Platform Specialist and Content
Developer, I said of an Alito-authored Hobby Lobby win, "from all the information I have, I
think this will be it." However, I couldn’t know what day the decision would be released, as such

scheduling decisions are dynamic, often up until the last minute. However, as June came to a
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close, it became easier to predict. Once we knew it would likely be the last day of the term, June
30, I became preoccupied with telling the Green Family what I knew about the outcome.
Meanwhile, at 10:17 AM on June 29, I sent an embargoed news release to Dan McCullough of
Christian Newswire, telling him in an email, "If positive--and I'm confident now it will be--I'm

taking an educated guess on Alito."

Then in the late afternoon of June 29, 2014, I spoke with Steve Green by phone, conveying what
I knew about the case in words to the effect of "God has answered your prayers and given your
family favor. I have good reason to say this based on my communications with people close to
the Court and the Justices. I am sure you will be pleased with the decision's author. We couldn't
ask for better." I'm unsure whether I named Justice Alito in that conversation because I worried
that doing so would be the worst form of violating the Court's custom of secrecy. Steve thanked
me profusely and suggested he would pass the news along to his parents because he would be out
of the country the following day. We said a short prayer of thanksgiving together and ended the
call. That evening, at 6:05 ET, to ensure Steve kept the information I gave him only to his family
members, I sent him an email saying, in part, "Glad we could connect and talk about such

important matters. As I mentioned, we'll need to keep it strictly ‘in the family.”"

At 11:59 PM the same night, I sent an email to Kaitlynn Hendricks, the communications
specialist for Faith and Action, directing her to include specific language in all her social media
posts and an email communique to our donors. Referencing the possibility of a positive outcome,
I wrote in parenthesis, "confidential: I have good reason to believe it will be." I also presumed
the author to be Justice Alito, instructing Ms. Hendricks to include my quote, "We're thankful to

God that Justice Alito authored this opinion."

The following day, I called my staff and directed them to implement the plan we had mapped out
on June 12. It included directing Dan McCullough of the Christian News Wire to send out the
pre-written news release on the Hobby Lobby win to the media as soon as the opinion was read
from the bench. My team insisted we give Dan a negative option, which I approved out of
concern that my refusing to do so would reveal I had insider information. Nevertheless, 1

indicated we would also stage a prayer service that morning on the sidewalk in front of the
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Court, offering thanksgiving to God for the Greens’ and Hahns’ victory. Simultaneously, I took
my seat in the courtroom at the appointed time, anxiously awaiting what I knew to be inevitable,
that Justice Alito would read the majority opinion. When the Chief Justice announced that, I
prepared to exit the courtroom as soon as Justice Alito finished reading. Once outside, I made
remarks to reporters and supporters at a podium set up for that purpose. It was my custom to
raise a paper copy of any opinion I commented on in front of the Court following the release of
decisions, so I asked my staff to obtain one, but they were unable to do so. So, I proceeded

without it and referred instead to handwritten notes I had made in the courtroom.

The next day, July 1, my staff released the donor communique I had written, presuming a Hobby
Lobby win and an Alito-authored opinion. Gayle Wright emailed me that same day at 4:30 PM
ET. Under the subject line, "Sam," she informed me, "I sent your email about hobby lobby [sic]
case to Sam. He sent me an email back saying he appreciated your comments very much. How

about that?"

In August 2014, I delivered my chairman's address to the annual meeting of the Evangelical
Church Alliance, an association of evangelical ministers, missionaries, and military chaplains. In
it, I alluded to my advanced knowledge of the Hobby Lobby decision, saying, "I was praying
Justice Alito would get the Hobby Lobby case because of his moral, ethical, and even theological
sensibilities. None of the experts predicted that was going to happen. After two decades at the
Court, though, I've learned to listen to certain people and certain chatter, and I thought I had a
pretty good handle on how it would come out." I then detailed how the opinion did come out.
While protecting the details and not revealing much, I did want my constituents to know that I
could gain extraordinary access to generally inaccessible and vital information about the Court's

work.

At the Green family's invitation and their expense, my wife, Cheryl, and I traveled to Oklahoma
City in October 2014 to attend a launch ceremony for the Museum of the Bible project. During
an evening soiree at the Hobby Lobby corporation headquarters campus, I began a conversation
with Steve Green, who signaled his parents standing nearby to join our conversation circle. As he

did, Cheryl stepped away with her iPhone to take photos of the impromptu reunion, knowing I

14



25

would value them as a memento and for promotional purposes. Then, as Steve prompted me to
re-tell the story of my disclosure of the case to him on the eve of the decision's announcement,
Cheryl captured it in a sequence of frames. Finally, all three Greens thanked me for my

supportive role in their case.

In my mind, our departure from Oklahoma City the next day marked the close of the Hobby
Lobby episode. Faith and Action in the Nation's Capital continued its standard set of programs
for the next two years, with Operation Higher Court as a component. By then, I was in regular
conversation with a different group of collegial interlocutors who challenged me to look
differently at the social and political views I had held for three decades. After reflecting on my
doctoral work from 2009 to 2012, examining American evangelicalism's politicization, I came to
see my pro-life, pro-traditional family, and pro-religious liberty activism through different
interpretative lenses. Reconsidering past experiences with individuals who had chosen to end
their pregnancies and comparing them with the contemporary accounts of others with whom 1
was working on various projects left me with a less certain and more nuanced view of abortion
and its attendant public policies. In this same period, I became the subject of a documentary film
investigating the attitudes of American evangelical church leaders toward gun ownership and
related public policy. In the course of that production, I was asked several times in different ways
whether being pro-gun was pro-life. These spiritual and intellectual inquiries and exercises left
me with a different opinion on complex moral questions like abortion. The 2015 release of the
Emmy Award-winning film Armor of Light began my public separation from the ideological

circles I had inhabited for most of my adult life.

In November 2016, I was working with a ghostwriter to produce a memoir for HarperCollins
Publishers. In it, I recounted three significant conversions that have shaped my formation: My
initial conversion from nominal Judaism to belief in the Jesus of the Sermon on the Mount, who
cared for the poor, the marginalized, and the oppressed; from a simple faith to a highly
politicized one that produced the kind of activism I carried out on sidewalks in front of abortion
clinics, and later inside Capitol Hill federal buildings using moral suasion; and finally a return to
following Jesus as the paragon of loving God and neighbor. The latter came principally through

reading the body of literature by and about Dietrich Bonhoeffer.
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While working on my memoir project, I composed a journal-like entry for my ghostwriter,
Marianne Szegedymazak. In it, I referenced the leak of the Hobby Lobby decision, telling her on
November 16, 2016, "Word of the decision in the much-anticipated, highly media-monitored
case was leaked to me through back channels at the Court days before it was to be announced--
something that has rarely happened in American history." I later instructed Ms. Szegedymazak
not to include the leak or any other sensitive material about the Court in the final manuscript. I
feared such revelations would compromise court personnel, embarrass our stealth missionaries,

and damage relationships I valued at the Supreme Court Historical Society.

I mentioned the leak again in either late 2016 or early 2017 when I recounted it to a consultant
who was profiling prospective major donors for The Dietrich Bonhoeffer Institute. The Green
family was on the prospecting list. The profiling included identifying unusual experiences with
the prospects that could become the basis for a personal appeal for their significant support. The
consultant I spoke to wishes to remain anonymous out of concern for his other clients, but he told
a New York Times reporter and me that he vividly remembers my account of the Hobby Lobby
leak because it fit so perfectly in his wheelhouse as a fundraiser, it had all the elements of a good
prospect, including a philanthropic billionaire-class family, a prominent American public

institution, and a unique benefit extended to the prospective donor.

I was pursuing the development of the new entity because I felt my days as an influential
conservative activist were quickly and appropriately coming to an end and that I could no longer
lead my old organization with integrity. I expressed this to my board of directors, who agreed
with my plan to sunset Faith and Action in the Nation's Capital and its various programs,
including Operation Higher Court. I began a search for an acquisition partner interested in
continuing the premier programs that Faith and Action's 50,000 donors had supported for some
25 years. In 2018, Faith and Action in the Nation’s Capital suspended all programming, and in
2019 Liberty Counsel of Orlando, Florida, assumed two of Faith and Action's principal
employees, the majority of our programs and organs of communication, and took possession of
our property on 2nd Street, NE, across the street from the Supreme Court. As a result, I resigned

as Lead Missionary and assumed the full-time presidency of The Dietrich Bonhoeffer Institute.
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Since we closed on the Capitol Hill property in 2019 until now, I have had no contact with
Liberty Counsel or Faith and Liberty, the program they operate from Faith and Action's old

headquarters.

The Hobby Lobby episode faded in my memory while building the Bonhoeffer Institute,
authoring articles and opinion pieces, and managing major life events, including the arrival of a
first grandchild. Then, on May 2, 2022, the Capitol Hill-based journal Politico published a leaked
draft opinion in the Dobbs v. Jackson Women's Health Organization indicating Justice Samuel
Alito as author and a presumed majority of the justices ready to overturn Roe v. Wade. 1 was as
shocked as many other court observers, knowing how difficult it was to manage a verbal leak
like the one I was involved with in the Hobby Lobby matter, as compared to this leak of an actual
draft document. Still, I initially thought my account was no longer relevant due to the passage of

time and kept any conversation about it to myself and my closest circle of conversation partners.

Then, in the first week of July, writer Kara Voght of Rolling Stone magazine contacted me. She
told me she was on assignment at the Court and overheard my former associate at Faith and
Action, Peggy Nienaber, lately of Faith and Liberty and working similarly to how she had during
her years in my employ, talking to someone on a mobile device and indicating she prayed with
Justices inside the Supreme Court. Ms. Voght asked me what I knew about Peggy's claim. I
confirmed that it was true, at least during the years Peggy was active with me at the Court, but I
deliberately did not speak about the Hobby Lobby leak. Instead, I wrote a critical reflection on
both Operation Higher Court and the related Hobby Lobby leak. 1 considered either posting the
essay to my blog at revrobschenck.com or submitting it to a major journal as an OpEd. However,
within a few days, I decided to place a hold on my plans to publish anything about Operation
Higher Court and, most especially, the leak. Subsequently, I shared my piece with two friends I
thought could offer sound advice on whether there was any redemptive value in my reporting the
previous Hobby Lobby leak. Shortly afterward, I received calls from two reporters from Politico
and the New York Times seeking confirmation on my claims about the Hobby Lobby leak. 1
spoke to both individuals off the record, explaining that I did not want to publicize the matter but

preferred to keep it private.
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I then revived an unfinished letter to Chief Justice John Roberts that I had drafted a month
earlier. In it, I detailed the Hobby Lobby leak and suggested it may have a bearing on his
investigation of the Dobbs leak. When I started writing it, foremost on my mind was the
possibility of a clerk or other employee unfairly taking the blame for the Dobbs episode and
suffering draconian punishment. Yet, inequitably, a Justice would face no such consequence for
a similar breach. I completed the letter in early July and mailed it on or about July 7. While I

waited for a response to my letter, my concerns about the implications of both leaks grew.

At the end of my internal deliberations, and in the absence of a response to my letter to the Chief
Justice, I decided to go public. I resolved it was in the best interests of the country, the Court,
and the integrity of Christian work in Washington to tell what I knew of the leak and my
activities related to Operation Higher Court. I concluded it would be much better to work
exclusively with one reputable journal that could tell the whole story accurately than to discount
it by spreading it across multiple platforms. The result was the story published by the New York
Times on November 19, 2022. I stand by all facts I gave to authors Jodi Kantor and Jo Becker,
and how they reported them with one caveat. I only take issue with how the story characterizes
the aggregate amount of Faith and Action's annual revenues between 2000-2018 as "more than
$30 million." The total amount, spread across that period, equates to an average of $1.7 million
per year, a relatively modest amount on which to operate a Washington-based organization on
the scale of Faith and Action. Each of those years, Faith and Action operated a staff of five
employees, a 2000-square-foot fully maintained century-old facility, several significant public
events, fundraising and communications platforms for 50,000 active donors, and an average of
three million paper and digital contacts, not to mention occasional staff travel, frequent guest
entertainment costs, and fees related to state and federal regulatory compliance, accounting,
legal, and auditing services. We were proud of how far we could stretch a donor dollar and were

always chasing the next donation so we could meet the next month’s expenses.

At my age and station in life, and after a nearly 13-year spiritual, intellectual, and relational
journey of self-examination, self-doubt, and sometimes painful reflection and even regret, I have
come to see myself as a penitent pilgrim. After a 35-year sojourn inside the world of highly

politicized religion, a great deal of which dismissed the deepest needs, real circumstances, and
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both invisible and visible human suffering, I have recalibrated my understanding of what
constitutes true religion. One translation of a passage in what was one of the most highly
contested additions to the New Testament canon, the Letter of James, admonishes, “Pure and
genuine religion in the sight of God the Father means caring for orphans and widows in their
distress and refusing to let the world corrupt you.” (James 1:27 ASV) James also warns, “For if
anyone is a hearer of the word and not a doer, he is like a man who looks at his natural face in a
mirror; for once he has looked at himself and gone away, he has immediately forgotten what
kind of person he was.” (James 1:23 NASB) God-willing, this last third of my life will be a time
for me to concentrate on practicing pure and genuine religion, and to eschew the sanctimonious
certitude and callous judgement and exclusion of others that I did too much of for too long. I
humbly apologize to those on this committee, and the members of the Court, and those among its
employees, as well as others at the Supreme Court Historical Society, and in other places that I
have failed in this regard. Most of all, I beg the pardon of Gayle and Don Wright, and the other

stealth missionaries for whom I did not always model the Jesus who saved us all. Amen.
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Chair NADLER. Thank you, Reverend Schenck.
Professor Fredrickson, you are now recognized for five minutes.

TESTIMONY OF CAROLINE FREDRICKSON

Ms. FREDRICKSON. Thank you, Mr. Chair, and thank you to the
Committee for the opportunity to appear before you today in these
very important hearings.

Today we’re here to discuss whether and how Congress can ad-
dress the perception and reality of ethics violations and conflicts of
interest among Supreme Court Justices.

The Constitution says very little about the courts in Article III
and critically leaves much of the detail to Congress to fill in.

Up until this point, however, Congress has not exercised this
power to impose enforceable ethics obligations on the Supreme
Court, although it has done so for the lower Federal courts.

For a variety of reasons, including the perception of inappro-
priate political and ethical behavior, critics have suggested that the
Supreme Court too must have a code of conduct that would man-
date transparency and accountability and require recusal in cases
where there is an actual or potential conflict of interest.

Some believe that these perceptions have led to an historic drop
in public confidence in the Supreme Court. Currently, only 16 per-
cent of adults believe the Justices do a good or excellent job of
avoiding imposing their personal political views in their decisions.

Currently, the Justices are the only Members of the Article ITI
Federal Judiciary not subject to a written code of conduct. Since
1973, other judges have been required to adhere to a code that was
drafted and has been revised by the United States Judicial Con-
ference.

Beyond the symbolic value of the Court publicly stating its com-
mitment to ethics through a written code, having something trans-
parent and public promotes accountability and allows the public to
assess whether the Court is holding itself to an appropriate stand-
ard.

Since the Court has failed to act, Congress can step in to enact
a code for the Supreme Court, either by directing the Court to draft
one, applying the current one to the Justices, or by writing a code
itself.

This Committee has chosen the first option. On May 11, the
House Judiciary Committee passed the Supreme Court Ethics,
Recusal, and Transparency Act of 2022, H.R. 7647, which would re-
quire the Supreme Court to create a code of conduct that would
apply to Justices and their employees, ensuring that Justices can-
not pick and choose their ethical obligations without being bound
by a single uniform code.

The bill contains the following provisions among others: A code
of conduct; disclosure standards for gifts, travel, and income re-
ceived by the Justices; mandatory recusal in cases where a party
has lobbied or spent significant sums regarding a Justice or judge’s
confirmation, and when a party has given gifts, travel, and/or in-
come to a Justice or family members within six years of case as-
signment; a requirement that Justices be fully aware of family in-
terests that could be significantly affected by cases before them,;
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and a requirement for the Court to adopt a mechanism to review
a recusal motion and post online summary explanations.

As Chair Nadler stated at the time of Committee passage, the
Supreme Court is one of our Nation’s most vital institutions, and
its fidelity to equal and impartial justice, as well as the public’s
faith in the integrity of the Judiciary, are foundational to maintain-
ing the Rule of Law.

The Brennan Center for Justice, where I am a senior fellow, has
urged passage of this law, as have many other organizations dedi-
cated to an independent Judiciary and impartial justice.

On May 13, 2022, President Biden signed the Courthouse Ethics
and Transparency Act. That law updated the Ethics in Government
Act of 1978 to require online posting by Federal judges of annual
financial disclosures within 90 days of the deadline, prompted by
a Wall Street Journal story detailing how many judges had, in fact,
flouted the act.

While the Courthouse Ethics Act will help enormously in making
the Federal Judiciary more transparent and accountable, it does
not go far enough, and that is why this Committee’s Bill, H.R.
7647, remains essential.

A bedrock aspect of Rule of Law in a democracy is an inde-
pendent Judiciary. Chief Justice Roberts underscored this vital
need when he wrote to the Nation’s Federal judges “to reflect on
our duty to judge without fear or favor, deciding each matter with
humility, integrity, and dispatch.” He called on them, quote, “to re-
solve to do our best to maintain the public’s trust that we are faith-
fully discharging our solemn obligation to equal justice under law.”

There would be no better way to maintain—or perhaps, unfortu-
nately, to regain—that public trust than embracing the call for a
code of conduct and showing the American people that the Court
is indeed dispensing equal justice under law.

Thank you, Mr. Chair.

[The statement of Ms. Fredrickson follows:]
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TESTIMONY OF CAROLINE FREDRICKSON
BEFORE THE COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES
DECEMBER 8, 2022

Thank you very much for the opportunity to appear before you in these hearings on Supreme
Court ethics. My name is Caroline Fredrickson. | am a Visiting Professor from Practice at
Georgetown Law and a Senior Fellow at the Brennan Center for Justice. Prior to joining the Law
School, | was President of the American Constitution Society. In all these positions, | have
written and spoken on many legal and constitutional issues, including judicial ethics. Prior to
joining ACS, 1 served as the Director of the ACLU’s Washington Legislative Office. I've also
served as the Chief of Staff to Senator Maria Cantwell of Washington, Deputy Chief of Staff to
then-Senate Democratic Leader Tom Daschle of South Dakota, and Special Assistant to the

President for Legislative Affairs.

f. Addressing the Appearance and Reality of Supreme Court Ethics Violations

Today we are here to discuss whether and how Congress can address the perception and reality
of ethics violations and conflicts of interest among Supreme Court justices. Article Il of the
United States Constitution states “[tlhe judicial Power of the United States, shall be vested in
one supreme Court, and in such inferior Courts as the Congress may from time to time ordain
and establish.” The Constitution, thus, actually says very little about the courts and, critically,
leaves much of the detail to Congress to fill in. Up until this point, Congress has not exercised
this power to impose enforceable ethics obligations on the Supreme Court, although it has

done so for the lower federal courts.

For a variety of reasons, including the perception of inappropriate political and ethical behavior,
critics have suggested that the Supreme Court too must have a code of conduct that would
mandate transparency and accountability and require recusal in cases where there is an actual
or potential conflict of interest. Some believe these perceptions have led to an historic drop in

public confidence in the Supreme Court. Currently, only 16 percent of adults believe the
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justices do a good or excellent job of avoiding imposing their personal political views in their

decisions.!

Currently, the Justices of the U.S. Supreme Court are the only members of the Article Iil federal
judiciary not subject to a written code of conduct. Since 1973, Article Ill judges have been
required to adhere to a code that was drafted and has been revised by the United States
Judicial Conference. That Code, however, does not apply to the Justices of the Supreme Court
nor do the complaint and disciplinary procedures that cover other Article Il judges. Under the
Judicial Conduct and Disability Act of 1980, any individual may bring a complaint against a
federal judge if the judge “engaged in conduct prejudicial to the effective and expeditious
administration of the business of the courts” or the judge “is unable to discharge all the duties
of office by reason of mental or physical disability.”" Ethics violations may be the subject of a
complaint.it Although Justices by law must recuse themselves in certain situations, as must

lower federal court judges, there is no review of such decisions by the Justices.

Chief Justice Roberts, in response to critics, stated in 2011 that “All Members of the Court do in
fact consult the Code of Conduct in assessing their ethical obligations. In this way, the Code
plays the same role for the Justices as it does for other federal judges since . . . the Code ‘is
designed to provide guidance to judges.””¥ More recently, Justice Elena Kagan reiterated this

position in a 2019 appropriations hearing.

Such claims, however, have been treated skeptically by many observers, particularly in light of
events in recent years and months. First, in May, 2022, a draft of the Dobbs opinion overturning
Roe v. Wade was leaked to the press, And this November, a story about another alleged leak,
involving the 2014 Hobby Lobby case, appeared in The New York Times along with a description
of efforts to influence the Justices to rule against reproductive rights. Critics have also
questioned Justice Clarence Thomas's refusal to recuse himself without explanation from
hearing cases involving efforts to overturn the 2020 election in light of his wife's involvement in
such efforts.” But even prior to the 2020 election cases and the leaks, some justices have

seemed to violate the code’s provisions by attending fundraising dinners for outside
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organizations or by making critical comments about individuals running for office, among other
examples." As a result, fewer people believe in the impartiality of the Supreme Court and calls
for a written code are growing louder. Beyond the symbolic value of the Court publicly stating
its commitment to ethics through a written code, having something transparent and public
promotes accountability and allows the public to assess whether the court is holding itself to an
appropriate standard. As Alexander Hamilton wrote in Federalist 78, the judiciary, with “no
influence over either the sword or the purse,” is the “least dangerous branch” and thus
depends on public confidence to enforce its rulings — a loss of respect for its impartiality raises

great dangers in a democracy.

. Reform Proposals

These concerns were among those that prompted President Joseph R. Biden to issue an April 9,
2021 executive order establishing a Commission on the Supreme Court of the United States. |
served on this Commission. The Order charged the Commission with producing a report for the
President to address three sets of questions. First, the Report was to include “[a]n account of
the contemporary commentary and debate about the role and operation of the Supreme Court
in our constitutional system and about the functioning of the constitutional process by which
the President nominates and, by and with the advice and consent of the Senate, appoints
Justices to the Supreme Court.”V# Second, the Report was to examine the “historical
background of other periods in the nation’s history when the Supreme Court’s role and the
nominations and advice-and-consent process were subject to critical assessment and prompted
proposals for reform.”™ Third, the Report was to provide an analysis of the principal arguments
for and against particular proposals to reform the Supreme Court, “including an appraisal of
[their] merits and legality.”” In this last section, we examined ethics proposals. The Commission
heard testimony on a broad range of issues, including the Court’s lack of ethics rules and

whether the Justices should also be subject to discipline for violating a code.
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The Commission and others who have considered how to promote ethics as well as to address
the public loss of confidence see at least three options: 1) the Court could voluntarily adopt a
code; 2) Congress could require the Court to adopt a code for the Court; or 3) Congress could
impose a code directly.¥ There is no need for wholly novel ethics provisions because, under
each approach, the code could be a near-carbon copy of the one that already applies to other
federal judges. The Court or Congress, however, could also create a code that is tailored

specifically to the Supreme Court.

in the past, the Court has moved to adopt similar types of rules. For example, in 1991, the Court
imposed ethical regulations on the Justices that had been adopted by the Judicial Conference
under the Ethics Reform Act of 1989.%1 These rules apply to receive gifts, honoraria, and outside
income. Similarly adopting the existing ethics code would enabie it to go into effect
immediately and would have the added benefit of mirroring the rules that apply to other
federal judges. Of course, the Court could also create something tailored to the justices that
could include rules applicable to the specific circumstances facing Justices, such as the fact that
a recusal does not allow for the same replacement of one judge by another as can happen in
the lower courts. Moreover, the public role of many Justices might indicate the need for
different rules for speaking engagements and participation in organizational activities. i Alicia
Bannon and Johanna Kalb, for example, in a paper for the Brennan Center for Justice,
recommend that the Court “could adopt a more stringent rule prohibiting their ownership of
individual stocks. This would substantially reduce the number of recusals based on financial

conflicts of interest and therefore the number of cases decided by less than the full court.™V

In the absence of Court action, Congress could enact a code for the Supreme Court either by
directing the Judicial Conference to draft one or applying the current one to the lustices, or by
writing a code itself. As legal ethics scholar Amanda Frost has noted, Congress has required the
Court to abide by rules similar to a code of conduct™ such as swearing to “administer justice

without respect to persons, and do equal right to the poor and to the rich ... .
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The bill contains the following provisions:

A code of conduct for justices and employees created by the Court;

Disclosure standards for gifts, travel and income received by the Justices that at
a minimum, mirror congressional standards;

Mandatory recusal in cases when a party has lobbied or spent significant sums
either for or against a Justice or judges’ confirmation and when a party has given
gifts, travel and/or income to a Justice or judge or family members within six
years of case assignment;

A requirement that Justices and judges be fully aware of family financial interests
and interests that could be significantly affected by cases before them;

A requirement for Court to adopt a mechanism to review a recusal motion and
post online summary explanations of recusal decisions;

A requirement that the Court promulgate a rule for parties and amici to provide
a list of lobbying or support for or against Justices’ confirmation and gifts,
income, or reimbursements made to the Justices within two years of case
assignment; and

An authorization for courts to block the filing of amicus briefs that would require

a judge to recuse.

As Chairman Nadler stated at the time of Committee passage, “The Supreme Court is one of the

nation’s most vital institutions and its fidelity to equal and impartial justice, as well as the

public's faith in the integrity of the judiciary, are foundational to maintaining the rule of law.

We expect the justices of our nation’s highest court to hold themselves to the highest standards

of ethical conduct, but, in fact, their conduct too often falls below the standards that most

other government officials are required to follow. This important legislation will address the

growing and persistent ethics crisis at our nation’s highest court by requiring the Supreme

Court to promulgate an express code of conduct that would apply to both the justices and their

employees.”™ The Brennan Center for Justice, where | am a Senior Fellow, has urged its
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The bill contains the following provisions:

A code of conduct for justices and employees created by the Court;

Disclosure standards for gifts, travel and income received by the Justices that at
a minimum, mirror congressional standards;

Mandatory recusal in cases when a party has lobbied or spent significant sums
either for or against a Justice or judges’ confirmation and when a party has given
gifts, travel and/or income to a Justice or judge or family members within six
years of case assignment;

A requirement that Justices and judges be fully aware of family financial interests
and interests that could be significantly affected by cases before them;

A requirement for Court to adopt a mechanism to review a recusal motion and
post online summary explanations of recusal decisions;

A requirement that the Court promulgate a rule for parties and amici to provide
a list of lobbying or support for or against Justices’ confirmation and gifts,
income, or reimbursements made to the Justices within two years of case
assignment; and

An authorization for courts to block the filing of amicus briefs that would require

a judge to recuse.

As Chairman Nadler stated at the time of Committee passage, “The Supreme Court is one of the

nation’s most vital institutions and its fidelity to equal and impartial justice, as well as the

public's faith in the integrity of the judiciary, are foundational to maintaining the rule of law.

We expect the justices of our nation’s highest court to hold themselves to the highest standards

of ethical conduct, but, in fact, their conduct too often falls below the standards that most

other government officials are required to follow. This important legislation will address the

growing and persistent ethics crisis at our nation’s highest court by requiring the Supreme

Court to promulgate an express code of conduct that would apply to both the justices and their

employees.”™ The Brennan Center for Justice, where | am a Senior Fellow, has urged its
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passage, as have many other organizations dedicated to an independent judiciary and impartial

justice.

On May 13, 2022, President Biden signed the Courthouse Ethics and Transparency Act.™ That
law updated the Ethics in Government Act of 1978 to require online posting by federal judges
of their annual financial disclosures within 90 days of the annual deadline -- basically by mid-
August each year. In addition, judges and Justices must also file a report within 45 days of stock
purchases and sales greater than $1,000, which also must be posted online. It is worth
underscoring that this legislation was prompted by a Wall Street Journal article, based on
several years of financial disclosure data collected by the Free Law Project, which showed that
between 2010 and 2018 131 federal judges heard 685 cases despite having a financial stake ina
party. Since the publication of the September 2021 report, the Journal updated these numbers,
finding that there were in fact 152 judges who heard over 1,000 cases where they had financial

interests. ®

While the Courthouse Ethics Act will help enormously in making the federal judiciary more
transparent and accountable, it does not go far enough. That is why this Committee’s bill, H.R.

7647, remains essential.

IV. Conclusion

A bedrock aspect of rule of law in a democracy is an independent judiciary. This independence
has importance both as a symbol of impartial justice and as the reality of the fair treatment of
parties. Judicial independence is truly essential to justice for each of us because, as Alexander
Hamilton said in Federalist 78, “IN]Jo man can be sure that he may not be tomorrow the victim
of a spirit of injustice, by which he may be the gainer today.” Thus, all Americans benefit when
judges — and especially Justices — are truly free of financial entanglements and indifferent to
political or policy pressures as any one of us may need a fair and impartial court to hear a future
claim. Chief Justice Roberts underscored this obligation when he wrote to the nation’s federal
judges to “reflect on our duty to judge without fear or favor, deciding each matter with

humility, integrity, and dispatch” and calling on them “resolve to do our best to maintain the
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public’s trust that we are faithfully discharging our solemn obligation to equal justice under

law 27xxiii

There would be no better way to maintain — indeed, perhaps the better word is “regain” — that
public trust than embracing the call for a code of conduct and showing the American people

that the Court is indeed dispensing equal justice under law.
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Chair NADLER. Thank you, Professor Fredrickson.
Mr. Paoletta, you are now recognized for five minutes.

TESTIMONY OF MARK R. PAOLETTA

Mr. PAOLETTA. Chair Nadler, Ranking Member Jordan, and
Members of the Committee, thank you for this opportunity to tes-
tify.

Today’s hearing is another in a concerted effort by congressional
Democrats and their media allies to undermine the legitimacy of
the Supreme Court now that the Court finally has a working
originalist majority.

You don’t like the opinions the Court is handing down, such as
Dobbs and Bruen, so you are smearing the Court to encourage the
public to question its legitimacy and rulings.

This year we have seen political attacks on Chief Justice Roberts,
Justices Thomas, Barrett, Gorsuch, and now Justice Alito. This po-
litical assault on the Court is a dangerous game, as evidenced by
the attempted assassination on Justice Kavanaugh and the need
for round-the-clock security for the Justices.

My written statement addresses why the allegations against Jus-
tice Alito are unfounded, why the so-called Operation Higher Court
is an absurd and classic grift, and why the Justices’ conduct does
not raise Judicial ethics concerns, and certainly not compared to
the behavior of the late Justice Ruth Bader Ginsburg.

I want to focus the rest of my oral statement on Mr. Schenck’s
credibility, or lack thereof.

The Committee has convened a hearing to listen to allegations
from a man who has built his entire career on deception and deceit.
He admits to telling, in his words, a fair number of consequential
lies. In fact, Mr. Schenck has been found by a Federal judge to
have lied repeatedly under oath.

Mr. Schenck rewrites history to suit his needs. In fact, even
today he says in his 2018 memoir, “Costly Grace,” he wrote that
Operation Higher Power’s (sic) goal was to convert Justices to a
pro-life position.

We knew we were stuck with Members of the Federal bench. They were ap-
pointed for life. So why not convert them while in office?

In peddling his story today, Mr. Schenck says, according to The
New York Times—and his testimony just now—his aim was not to
change minds but rather to stiffen the resolve of the Court’s con-
servatives in taking uncompromising stances that could eventually
lead to the reversal of Roe.

He rewrites history now, and not his first time, that his conduct
is getting more scrutiny.

To even describe this project is to mock it. He would send these
stealth missionaries to persuade the Justices with Biblical ref-
erences, supposedly strengthening their resolve. It has a somewhat
Manchurian Candidate feel to it where covert agents say code
words to “activate” a Justice.

Aside from the pure dishonesty of this campaign, does anyone ac-
tually believe that Justices Scalia, Thomas, and Alito need any con-
verting or bucking up of their views of Roe v. Wade that it was
wrongly decided and needed to be overturned?
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Justices Thomas and Scalia had already voted to overturn Roe in
Casey in 1992. Justice Alito, when he was at the Department of
Justice, had written in 1985 that the Constitution, quote, “does not
protect a right to an abortion,” years before this Schenck operation
began.

Mr. Schenck preyed on the good will of well-intentioned people
who care about pro-life issues to contribute $30 million to him.
Schenck’s entire project was a grift and had zero impact on these
Justices or any Justice in their votes or opinions.

Today’s hearing concerns Mr. Schenck’s dubious claim that in
June 2014, during a dinner at their home, Justice Alito or his wife
disclosed to two of Mr. Schenck’s donors the result and author of
the Hobby Lobby decision three weeks before it was issued by the
Court.

Of course, Mr. Schenck was not at this dinner himself but rather
claims he was told by one of the donors, the participant, the next
day.

Gayle Wright, who was at this dinner, denies that Justice Alito
or his wife ever disclosed this information. Justice Alito also denies
that he or his wife disclosed such information. Mr. Schenck manip-
ulates vague emails to spin a tail, but they don’t prove anything.

We are left with relying on the credibility of Mr. Schenck’s word,
and he is not a reliable narrator of the truth. He wants us to be-
lieve he has changed and put that deceptive and lying self behind
him.

While lots of people change their views on a topic, being a de-
ceiver and a liar is a separate matter and changing that lying habit
is harder.

Mr. Schenck is and always has been chasing the money. In the
old days he conned wealthy conservative individuals. His new tar-
gets are progressive funders like Abigail Disney, who provided the
seed money to start his new organization several years ago.

Based on his recent IRS filings, he’s running low on revenue, so
he’s decided to amp up his stories from his dark days. We have
seen this show before.

Committee Democrats and their allies argue that changes to the
Court are necessary because recent polling—just heard this today—
that show the Supreme Court’s approval rating is at 40 percent.

Well, perhaps Congress should look in the mirror. What does it
say that Congress’ approval rating, under Democrat control, is only
at 21 percent, with a 75 percent disapproval rating. Perhaps Con-
gress should make changes to itself before meddling with the Su-
preme Court.

This Committee is so desperate to undermine the credibility of
the Supreme Court and its conservative Justices that it showcases
a con man with a known record of lying and deception and zero
credibility. In this process the Committee is helping to smear an
honorable Justice and a good man. These attacks must end.

I'd be happy to answer any questions.

[The statement of Mr. Paoletta follows:]
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Mark R. Paoletta
Partner, Schaerr Jaffe LLP

Written Testimony
House Committee on the Judiciary

Hearing on
UNDUE INFLUENCE: “OPERATION HIGHER COURT” AND POLITICKING AT SCOTUS
December 8, 2022

Chairman Nadler, Ranking Member Jordan, and Members of the Committee,

Thank you for this opportunity to testify at today’s hearing, “Undue Influence: ‘Operation
Higher Court’ and Politicking at SCOTUS.” Unfortunately, today’s hearing is another in a
concerted effort by Congressional Democrats and their media allies to undermine the legitimacy
of the Supreme Court. As I testified in April at a Judiciary subcommittee hearing about Supreme
Court ethics:

If confidence in the Court is lacking, it is not due to issues of ethics or recusals.
Rather, confidence in the Court is undermined by the coordinated campaign by
some Democrats and their allies in the corporate media to smear conservative
Justices with the goal of delegitimizing the Court. Some liberals fear that the
Court finally has a working originalist majority that may sweep away several
liberal precedents that cannot stand up to more rigorous constitutional scrutiny.
And in this effort, Democrats and the media are trying to threaten, intimidate,
destroy, and remove any Justice who may constitute this conservative working
majority.

Since then, the Supreme Court has issued several significant decisions that have used an
originalist approach to applying the Constitution, including the Bruen decision, which
strengthened Second Amendment rights consistent with the original meaning of the Constitution,
and the Dobbs opinion, which overturned Roe v. Wade in finding that there was not a
constitutional right to abortion.

Today the committee has convened a hearing to listen to allegations from a man, Mr. Rob
Schenck, who built his career on deception and deceit—he admits to telling “a fair number of
consequential lies.” As first reported in a November 19 New York Times story, Mr. Schenck
claims that Justice Alito or his wife leaked the results and author of the Hobby Lobby decision to
two of his allies three weeks before the decision was announced in 2014. There is no credible
basis for this story, but it is consistent with a man who has an obsession with self-promotion and
deception. A little background on this specific allegation is necessary.
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Mr. Schenck’s Allegation is Not Credible

According to Mr. Schenck, in 2000, he began his so-called “Operation Higher Court” project,
which he claims was designed to lobby Justices to overturn Roe v. Wade. He claims he
encouraged wealthy donors to his organization to contribute to the Supreme Court Historical
Society in order to gain “access” to the Justices at various Court functions. He allegedly coached
these donors on what to say to Justices to encourage them to vote a certain way.

Mr. Schenck claims that he was told by one of his donors (Gayle Wright) that she and her
husband Donald would be dining with Justice Alito and his wife at the Justice’s home on June 3,
2014. Mr. Schenck claims that she offered to try to find out the status of the then-pending Hobby
Lobby case. Mrs. Wright emailed him the next day to say she had information she wanted to
share.

Mr. Schenck claims he was told in an ensuing call with Mrs. Wright that she learned the result of
the then-pending Hobby Lobby decision and that Justice Alito would write the majority opinion.
But there are no contemporaneous notes of this call. In Mr. Schenck’s letter to Chief Justice
Roberts dated June 7, 2022 (but according to Mr. Schenck not sent until July 7th), he erroneously
claims that Mrs. Wright’s email confirmed that she had indeed gotten this information about the
case. But that is wrong. All she wrote is, “Rob, if you want some interesting news please call.
No emails.” Mr. Schenck looks like he is playing fast and loose with the facts, particularly
considering that no one else involved agrees with Mr. Schenck’s retelling.

Indeed, the other party to the call—Gayle Wright—vehemently disputed Schenck’s allegation.
(Donald Wright passed away in 2020). According to a CNN story, “Wright vehemently denied
Schenck’s claims in an interview with CNN on Saturday. ‘This whole thing is
unbelievably misconstrued,” she said, adding that Alito would never have discussed a
specific case and she would never have asked about one. ‘Cases are never discussed,
everybody knows that,” she said.” She added that Schenck’s allegations are “patently not
true.”

In responding to a question about the email she sent to Mr. Schenck, Mrs. Wright added
that she might have wanted to share about her becoming ill at the dinner and Justice Alito
himself driving her and her husband back to their hotel. To Mrs. Wright, this event could
have felt like important news—that a Supreme Court Justice had driven her back to her
hotel room. It’s a story most would tell for the rest of their lives. In her response, Mrs.
Wright does not even appear to confirm that she and Mr. Schenck spoke.

In the New York Times story, Mrs. Wright stated, “Being a friend or having a friendly
relationship with a justice, you know that they don’t ever tell you about cases. They aren’t
allowed to,” Mrs. Wright said. “Nor would I ask. There has never been a time in all my years
that a justice or a justice’s spouse told me anything about a decision.”

Justice Alito also denied the claim, issuing a statement that the “allegation that the Wrights were
told the outcome of the decision in the Hobby Lobby case, or the authorship of the opinion of the
Court, by me or my wife, is completely false.” Justice Alito added in another statement: “My
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wife and I became acquainted with the Wrights some years ago because of their strong
support for the Supreme Court Historical Society, and since then, we have had a casual and
purely social relationship. I never detected any effort on the part of the Wrights to obtain
confidential information or to influence anything that I did in either an official or private
capacity, and I would have strongly objected if they had done so.”

So, what evidence do we have to support these far-fetched accusations? Some vague emails.
The Times suggests that these emails show insider knowledge, but they prove nothing of the sort.
The 7imes even has to admit that Schenck’s story has some “gaps.” In fact, any educated
observer would suspect, given the composition of the Court and the questions asked at oral
argument, that the Court would likely rule in Hobby Lobby’s favor to protect its religious
freedoms as an employer.

Mr. Schenck’s cryptic comments to others at the time reveal a man who is boasting of some
type of insider information where none exists. With denials from the actual participants to
the call, we are left with the word of Mr. Schenck, who even a left-wing legal reporter
described as an “unreliable whistleblower.” But this wasn’t Mr. Schenck’s only delusion
of grandeur.

Mr. Schenck Has a Record of Deception and Lies

When he explains “Operation Higher Court,” its despicable nature is only outdone by its
absurdity. Back in 2018, Mr. Schenck claims in his book Costly Grace that his project’s
goal was to “convert” Justices to a pro-life position:

Many similar organizations to ours were lobbying Congress or working with
the White House on policy, so Paul and I decided our ultimate goal would be
to inform the consciences of those in the judicial branch. There were no pro-
life groups directly approaching the judges and justices who shaped abortion
law simply by their precedent-setting decisions. We knew we were stuck
with members of the federal bench—they were appointed for life—so why
not convert them while in office?

Now, in peddling this story, Mr. Schenck told the New York Times, “his aim was not to
change minds, but rather to stiffen the resolve of the court’s conservatives in taking
uncompromising stances that could eventually lead to a reversal of Roe.” Mr. Schenck
backpedals on his outlandish goal that he would “convert” Justices now that his story is
facing much more scrutiny.

Mr. Schenck is well-established as an unreliable narrator of the truth. In fact, a federal
judge found that his testimony under oath was not truthful in a court proceeding. In a
hearing on a contempt of court violation against his identical twin brother, Paul Schenck,
for blocking access to an abortion clinic, a judge found:

At the hearing, the Schencks insisted that they were not present at 1241 Main
Street on December 29, 1990 as part of Project Rescue. Rather, they contend that
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they were there only to evangelize and preach. 7he Court finds, however, that
their testimony in this regard is not credible.

Joint Appendix at *127AA-128AA, Schenck v. Pro-Choice Network of Western New York (1996)
(No. 95-1065), 1996 WL 33414127 (emphasis added).

First, the Court finds the Schencks’ inability to recollect the incident to be totally
incredible. The Court cannot believe that anybody would forget such an incident,
especially after being shown a videotape of it. This was not a normal everyday
occurrence, even for the Schencks who testified that they are regularly involved in
this type of activity. 1t was something that anybody would remember, particularly
after seeing the videotape.

1d. at *132AA (emphasis added).

Further, Mr. Schenck’s entire “Operation Higher Court” was based on deception. He supposedly
would send these “stealth missionaries” to Justices to say biblical phrases to strengthen the
Justices’ resolve to vote a certain way or write a strong opinion. To even describe this plan is to
mock it—it almost has a somewhat Manchurian Candidate feel to it, where covert agents say
certain code words to activate a Justice.

Aside from the pure dishonesty of encouraging people to covertly seek to persuade a Justice to
vote a certain way and report back on various tidbits of information gathered in these
discussions, does anyone actually believe that Justices Scalia, Thomas, or Alito needed any
converting or bucking up on their views that Roe v. Wade was wrongly decided and needed to be
overturned? Scalia and Thomas had already voted to strike Roe down in Casey in 1992, and
Justice Alito had written in 1985 that the Constitution “does not protect a right to an abortion.”

None of these men could be described as being faint of heart on these issues.

Mr. Schenck now attempts to disavow this ludicrous project in his desperate attempt to reinvent
himself. He wants us to believe his story of this alleged leak, but he is someone who lies and
deceives to further his own ends. And he is doing that here today. Mr. Schenck is not a credible
witness. It is one thing to change your views on issues. It’s another to lie in the service of those
views. You don’t get your credibility back just by changing sides.

Mr. Schenck is a con man, who preyed on the goodwill of well-intentioned people who cared
about pro-life issues to get them to give him $30 million to engage in a project that had zero
impact on these three Justices or any other Justice in their votes or opinions.

Double Standards on “Politicking” at the Supreme Court

The Democrats and their allies on the Left have driven a narrative that it is unethical or troubling
for Justices to have dinners or interactions with individuals who believe passionately in an issue
or who are wealthy donors to organizations. But contrary to the Democrats’ and their media
allies’ current representations, these types of interactions are consistent with the judicial ethics
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code, have been going on since the inception of the Court, and the Democrats and their media
allies have been perfectly fine when liberal Justices do this.

For example, Justice Ruth Bader Ginsburg served on the board of the National Organization of
Women (NOW) during the 1970s and on NOW’s advisory group for legal education, but she
never recused from the many cases in which NOW’s sister organization, NOW Legal Defense
and Education Fund (NOW LDEF), filed a brief.

Justice Ginsburg also allowed NOW LDEF to name a lecture series after her, and she in fact
gave remarks in 2004 at the Justice Ruth Bader Ginsburg Distinguished Lectures Series on
Women and the Law. Her remarks were delivered just two weeks after she ruled in favor of a
position advocated by NOW LDEEF in an amicus brief. In addition to being pro-abortion, NOW
LDEF, according to one news report, “urged the high court to uphold affirmative action in
University of Michigan cases, to endorse gay rights in a Texas sodomy case, and to preserve the
Family Medical Leave Act in a Nevada case” in the year leading up to Justice Ginsburg’s
remarks. When asked about her speaking before a pro-abortion legal advocacy group, Ginsburg
replied: “I think and thought and still think it's a lovely thing. Let the lecture speak for itself.”

Ginsburg’s closeness with this group also was demonstrated when she donated a signed copy of
her VMI opinion (ordering VMI to admit women to the all-male school) to the NOW Political
Action Committee to be auctioned at a NOW fundraiser in 1997. No other Justice in modern
times has ever engaged in such conduct with a political and legal advocacy group, but there was
very little concern expressed about this conduct, and certainly not by any Democrat or most of
the liberal press.

I am not aware of a single Congressional Democrat raising concerns about her impartiality when
she appeared before that advocacy group or helped raise funds for them. But Democrats and
their media allies will weaponize allegations of impartiality against conservative Justices to
undermine their integrity and the decisions they issue.

The Justices should not be sealed off from the outside world—that is neither good for the
institution nor the law. Democrats, and in particular Senator Sheldon Whitehouse, and their
media allies have criticized several Justices over the years for speaking at Federalist Society
events, including the annual black-tie gala event. But liberal Justices, such as Justice Sonia
Sotomayor, have spoken multiple times at the American Constitution Society, the liberal would-
be counterpart to the Federalist Society. There is nothing wrong with this; in fact, the Judicial
Code of Ethics expressly permits judges to “engage in extrajudicial activities, including law-
related pursuits and . . . educational . . . activities, and may speak, write, lecture and teach on
both law-related and nonlegal subjects.”

Justices having meals and other interactions with Mr. Schenck’s so-called “stealth missionaries”
also is not problematic. It’s far-fetched to believe that the Justices had any idea that these
individuals had any ulterior motive and were reporting back information to Mr. Schenck,
assuming this is even true. The Justices were being nice people. The Justices often spend
time with groups of students, or outside groups in conference rooms or in their chambers at
the Court, or at gatherings outside the Court, and meet hundreds of people each year in
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settings like this. It is a thrill for many Americans, both wealthy and of modest means, to
meet and engage in conversations at meetings, receptions, or dinners with the Justices.

Some of these relationships developed into a friendship at some level. Here, the Wrights
had donated to an institution that helped support the mission of the Supreme Court as an
institution and developed a social relationship with the Alitos. What’s wrong with the
Alitos sharing a meal with them? The relevant provision of the Judicial Conference Gift
Regulations permits judges to accept “ordinary social hospitality and appropriate gifts from
relatives and friends.”

The Judicial Conference Gift Regulations also provide that “[a] judicial officer or employee is
not permitted to accept a gift from anyone who is seeking official action from or doing business
with the court or other entity served by the judicial officer or employee, or from any other person
whose interests may be substantially affected by the performance or nonperformance of the
judicial officer’s or employee’s official duties.”

The Wrights did not fall into any of these categories. They owned a real estate business in Ohio,
did not have any business before the Court, and there was no reason to believe they ever would.
A passionate interest in pro-life issues or any other cause or financially supporting the Supreme
Court Historical Society does not constitute an interest for gift purposes or recusal.

But one left-wing reporter, Dahlia Lithwick of Slate, wrote, “The fact that some of the
justices believe that ‘casual’ and ‘social’ relationships with lobbyists, activists, and interested
parties who have business before the court are appropriate and acceptable is the problem,
because it means they cannot be trusted to avoid such contacts.” But these donors did not have
business before the Court. They were not parties to any litigation. They may care passionately
about an issue, but that is no reason for Justices to wall themselves off from such relationships.
Most people have passionate beliefs. That hardly makes them anathema as dinner companions.

Does anyone seriously believe that these donors had any impact on the decisions or opinions of
any of these Justices? Sure, it’s troubling that Mr. Schenck appears to have been running a
dishonest and useless grift, but he’s the problem, not the Justices.

But the Democrats and their media allies are perfectly fine with Democrats accepting very
luxurious hospitality from friends. President Biden and his family recently stayed at billionaire
David Rubenstein’s home in Nantucket. He did so last year too and did not disclose this on his
financial disclosure form. President Obama and his family repeatedly stayed at a billionaire’s
estate on Martha’s Vineyard during his Presidency and never listed his visit on his financial
disclosure form. The law permits them to accept and not disclose these types of personal
hospitality stays.

Are the Democrats and their allies worried that these Presidents are staying at billionaires’ homes
and meeting privately with their hosts, even though these individuals’ companies undoubtedly
have business before the executive branch? For the cynics out there, it’s a lot easier for a
President to dole out benefits to his hosts (setting up a key meeting, putting in a good word to his
appointees about a rule) than it is for one of nine members of the Supreme Court to do anything
to benefit a similarly situated person.
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Ms. Lithwick also seems uninterested that NPR reporter Nina Totenberg, as set forth in her new
book Dinners with Ruth, regularly “wined and dined” liberal Justice Ginsburg at her home on a
weekly basis. Would anyone dispute that Ms. Totenberg has a professional interest in matters
before the Court? In fact, her whole job is to cover the Justices, including Justice Ginsburg, and
report on decisions. In Totenberg’s book, she writes that “[t]hroughout [Ginsburg’s] final years
... [w]e shared so many small dinners together that Saturdays became ‘reserved for Ruth.””
Ruth Ginsburg never listed any of these dinners on her financial disclosure form. That is entirely
permissible, but Lithwick and the rest of the liberal press complaining about conservative
Justices accepting hospitality reeks of hypocrisy. Rules for thee, not for me.

There are many more interesting items in this book, including Totenberg disclosing that Justice
Ginsburg attended a Woman’s National Democratic Club event where she was honored by this
partisan group, and Totenberg emceed the event. I am certain that if Justice Amy Barrett were
honored by the Woman’s National Republican Club, it would be front-page news with ethics
professors discussing that the Court is broken. I have read a fair bit about Justice Ginsburg’s
activities, and I am only learning now about this event in Ms. Totenberg’s new book, and after
Justice Ginsburg has passed.

The Left’s further obsession with dark money or lack of transparency seems to end when a
liberal Justice is involved. For example, according to news reports, on the day of Justice
Jackson’s investiture ceremony, the Library of Congress hosted a “massive event, featuring
performances by several musicians and groups.” In response to a request from Fox News, the
Library issued a statement: “It is a private event and is privately funded.” I have no reason to
believe there is anything inappropriate about the funding for this event, but it does appear that
the liberal media and Democrats on this Committee are not interested in finding out whether any
funders for this event have business before the Court.

There is a similar double standard when it comes to leaks. There have been previous leaks of
Supreme Court and other lower court decisions, but I am unaware of Congress holding a hearing
on any of those leaks. The leak of the Dobbs decision was despicable and whoever leaked it
should be held accountable. The Roe v. Wade decision was leaked by a clerk who worked for a
Justice who voted in favor of Roe, and an article was published with the leaked results before the
decision was issued.

During the confirmation of Justice Thomas, the contents of Lamprecht v. FCC, a then-pending
D.C. Circuit case regarding a gender-based set-aside program for FCC licenses, were
deliberately leaked in an effort to derail his confirmation. That leak was a despicable act, yet
there was no outrage by any Democrat at the time, or desire to investigate this clearly unethical
and partisan act. In fact, Democrats and their allies in the press used it to further attack Thomas.

When Congressional Democrats raise the fact that the Court’s public approval is at its lowest
point ever (40% approve, 58% disapprove), and therefore changes should be made to the Court, I
recommend that Democrats look in the mirror. Congress’ public approval under Democrat
control is at a lowly 21% and its disapproval rating is a stunning 75%. Perhaps some changes
should be made to Congress before Congress starts meddling with the Court.
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This hearing is just another attempt to undermine the Supreme Court now that it is no longer
acting as a super legislature imposing progressive policies. This hearing has allowed a non-
credible witness to make baseless and malicious allegations and smear the good name of an
honorable Justice and his wife. These attacks on the Court must end.
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Chair NADLER. Thank you, Mr. Paoletta.
Mr. Sherman, you are now recognized for five minutes.

TESTIMONY OF DONALD K. SHERMAN

Mr. SHERMAN. Mr. Chair, Mr. Ranking Member, and Members of
the Committee, thank you for the opportunity to appear before you
to address the ongoing ethical crisis at the Supreme Court.

My organization, Citizens for Responsibility and Ethics in Wash-
ington, is a nonpartisan, nonprofit organization committed to en-
suring ethics and transparency in government institutions.

I understand that this hearing has been called, in part, to dis-
cuss Reverend Schenck’s shocking allegations of a leak and undue
influence at the Supreme Court.

However, I want to be clear about the scope of my testimony
today. I have no information about the veracity of Reverend
Schenck’s leak allegations and won’t comment as to his character.

Here is what I do know. The Supreme Court is facing a grave
threat to its legitimacy. Its opaque and unpredictable ethical honor
system has failed. The Court is sliding from scandal to scandal
with a response that suggests it is either too oblivious to under-
stand this danger or too arrogant to address it.

Meanwhile, polls show public confidence in the Court at an all-
time low.

As someone who has conducted numerous government ethics and
oversight investigations, it’s shocking to reflect on how few meth-
ods of transparency and accountability apply to the Federal courts.

Federal judges are unelected and afforded life tenure. Supreme
Court Justices have no inspector general, are not subject to FOIA,
lobbying disclosures, or visitor logs, and are exempt from the Fed-
eral criminal conflict of interest statute.

The Court lacks basic oversight mechanisms, including those ap-
plicable to lower court judges, and still refuses to create a binding
code of conduct.

Ethics is not a partisan issue. America is losing faith in an insti-
tution whose credibility is its currency—and for good reason.

Justices across the ideological spectrum have participated in
cases in which they have a financial interest or that directly impact
their spouse. Influence seekers are cozying up to Justices at Black
tie galas. Months after the Dobbs leak, there are now allegations
that a Justice leaked details of a different opinion to wealthy activ-
ists recruited to buy access to him.

These scandals are just the latest examples of the Judiciary’s
larger systemic ethical failure. For decades, Justices have tested
the limits of the system’s weak norms. Activists and advocates, re-
gardless of motivation or ideology, have exploited loopholes in the
Court’s ethics regime to obtain access to and potentially influence
individual Justices.

That is the undisputed truth at the bottom of Reverend
Schenck’s allegations, that the Alitos became friends with the
Wrights because Reverend Schenck recruited and groomed the
Wrights to do so.

Although other Justices rejected similar overtures, the Supreme
Court’s nonexistent ethics regime could do nothing to stop it.
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Even more troubling, neither this body, nor the public, know
what rules or process exist to investigate Reverend Schenck’s alle-
gations, the Dobbs leak, or other ethics issues. The Court appears
to have none, yet has chaffed against oversight from any other
branch.

Imagine, for example, if in response to a congressional letter or
IG inquiry an agency simply responded, “Well, the subjects of the
investigation said they didn’t do.” Congress and the public would
be rightly outraged.

That’s essentially what the Court’s lawyer told Chairs White-
house and Johnson last month. It’s both obtuse and untenable.

In my written testimony, I outline several steps that Congress
can take under the Constitution to help fix these ethics problems
and rebuild public faith in the Court. I do not have the time to dis-
cuss all of them right now, so I will focus on the one that’s most
relevant to this hearing.

The Supreme Court needs a public, binding code of conduct. If
the Court does not adopt its own, then Congress should require the
Court to develop one. That code needs to have significant limita-
tions on the types and amounts of gifts that Justices are allowed
to accept and on their participation in outside events or speeches
with politically aligned organizations, among others.

The code also needs to include a clear standard for recusal and
require Justices to make those recusal determinations public.

One of the central lessons of Operation Higher Court is how easy
it is for the wealthy and connected to buy access to our Justices.

Reasonable people can and should question how that access un-
dermines the credibility of an institution tasked with providing
equal justice under law.

Although Reverend Schenck is in the proverbial hot seat today,
the arrogance and benign neglect of the Supreme Court are the ac-
tual reasons these scandals persist.

In closing, the people have given Supreme Court Justices the
power to expand or take away our fundamental rights and even to
decide matters of life and death. In exchange, we merely demand
that members of the highest court be held to the highest ethical
standards.

If the Court continues to reject those calls, then Congress must
step in and mandate reform.

While the Supreme Court may interpret and even strike down
our laws, it is not above them.

Thank you for the opportunity to testify on this important topic.
I look forward to your questions.

[The statement of Mr. Sherman follows:]
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TESTIMONY BEFORE
THE HOUSE COMMITTEE ON THE JUDICIARY
HEARING ON
“UNDUE INFLUENCE: OPERATION HIGHER COURT AND POLITICKING AT
SCOTUS”

DECEMBER 8, 2022

DONALD K. SHERMAN
SENIOR VICE PRESIDENT AND CHIEF COUNSEL
CITIZENS FOR RESPONSIBILITY AND ETHICS IN WASHINGTON (CREW)

Mr. Chairman, Mr. Ranking Member, and members of the Committee, thank you for the
opportunity to appear before you today to address the ongoing ethical crisis at the Supreme Court
and throughout the federal judiciary. I commend the Committee for holding this hearing, and the
Subcommittee on the Courts for holding related hearings this past April,! and in October of
20217 They are all long overdue, but like many Americans, I am appalled, but not shocked that
they are needed.

My organization, Citizens for Responsibility and Ethics in Washington (or CREW), is a
non-partisan non-profit organization committed to ensuring the integrity of our government
institutions and promoting ethical governance. I am here on behalf of CREW to encourage you to
take action to fix the systemic problems that have given rise to the Supreme Court’s crisis of
institutional legitimacy.

Before I begin, I would like to applaud members of the Committee and Congress for passing into
law the Courthouse Ethics and Transparency Act, which will bring more transparency and
accountability to the current judicial ethics regime. And I would also like to thank the Committee
for passing the important Supreme Court Ethics, Recusal, and Transparency Act. The Act would
require the Court to develop a truly binding code of conduct, bringing transparency to a branch
of government that has long operated in shadow. It is precisely the type of bold action necessary
to rebuild public confidence in the Supreme Court.

1 also want to be entirely clear about the scope of my testimony today. I understand that some of
this hearing will include a discussion of Mr. Schenck’s shocking allegations that Justice Alito
leaked information about the Court’s decision in Burwell v. Hobby Lobby to wealthy benefactors
to Schenck’s organization weeks before its public release, and his sadly familiar descriptions of

! Hearing on Building Confidence in the Supreme Court Through Ethics and Recusal Reforms, Before the Subcomm.
On Courts, Intellectual Property, and the Internet, H. Comm. on the Judiciary, Apr. 27, 2022,

2 Hearing on Judicial Ethics and Transparency: The Limits of Existing Statutes and Rules, Before the Subcomm, On
Courts, Intellectual Property. and the Internet, H. Comum. on the Judiciary, Oct. 26, 2021.



53

corruption, undue influence, and ethical malpractice at the Supreme Court. I applaud him for
coming forward: blowing the whistle on corruption at the highest levels of our government is a
courageous act. With that said, I am not here to testify to the veracity of Mr. Schenck’s
allegations or the content of his character. Activists like Mr. Schenck do not take an oath to
uphold and defend the United States Constitution. Supreme Court Justices do. My purpose here
is to help ensure that the Supreme Court Justices, and if necessary, the members of this body,
address the ethical loopholes and failures that have led to the many scandals besmirching the
federal judiciary in recent years, including this most recent one.

As a result of the Court’s derelict ethics regime, Mr. Schenck and his numerous wealthy
confidants and benefactors were able to buy unparalleled access to the Supreme Court. It is not
in dispute that Mr. Schenck, like many before and many since, was consciously able to exploit
the Court’s unspoken, unenforced, and functionally nonexistent ethics code. And it is not in
dispute that Justices of the Supreme Court have been more than happy to accept trips and gifts
from these wealthy activists, like dinners and hunting trips, some requiring cross-country travel.

I cannot say that these actions actually have an impact on the Justices' decision making or that
they lead to different outcomes in close cases. But I can say that when people buy this level of
access, it creates among the American people the powerful impression that they are buying
influence. And that, in turn, feeds into the crises of confidence and legitimacy that threaten the
very foundations of the judiciary.

As has the Court’s cavalier and dismissive attitude towards these numerous and compounding
scandals.* Last year, the Wall Street Journal revealed that the judiciary suffered from a systemic
inability to track judges’ financial conflicts of interest, a disastrous failure that had resulted in
more than one hundred federal judges, and several Supreme Court Justices,’ presiding over cases
in which they had a personal financial interest in one of the parties.® Despite these explosive

3 Jodi Kantor and Jo Becker, “Former Anu Abortion Leader Alleges Another Supreme Coun Breach,” New York
Times, Nov. 19, 2022, https: /

* Senator Sheldon Whitehouse (D-RI) and Rep. Hank Johnson (D-GA) noted that the Supreme Court’s dlsmlsswe
response to their letter, “did not substantively answer any of our questions” and was “an embodiment of the
problems at the court around ethics issues.” Jodi Kantor and Jo Becker, “Supreme Court Defends Alito After Breach
Allegation,” New York Times, Nov. 28, 2022,

https://www.nvtimes.com/2022/11/28/us/supreme-court-breach-alito.html. See Letter from Sen. Whitehouse and
Rep Johnson to Chief Justice Roberts and Ethan V Torrey, Nov. 20, 2022,

3 See “Recent Tlmes in Which a Justice Failed to Recuse Desplte a Conflict of Imerests - sz The Court, Dec. 5,
2022, )

¢ See James V. Grimaldi, Coulter Jones and Joe Palazzolo, 131 Federal Judges Broke the Law by Hearing Cases
Where They Had A Financial Interest,” Wall St. Journal, Sep. 28, 2021,

https:/www.wsj.com/articles/13 1-federal-judges-broke-the-law-by-hearing-cases-where-thev-had-a-financial-interes
11163283442 1: Coulter Jones, Joe Palazzolo and James V. Grimaldi, “Federal Judges or Their Brokers Traded
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findings, Justice Roberts dismissed the scandal, blaming “[a] small number,” of judges for
“unintentional” and “isolated violations” that, he implied, had never affected “the judge’s
consideration of a case” or “actually financially benefited the judge.”” Then, when Justice
Clarence Thomas compromised the Court’s independence and impartiality by deciding to hear
cases in which his wife’s conduct and communications were relevant to the dispute before the
court, the Court was completely silent. And in response to Mr. Schenck’s stunning allegations,
the Court issued a terse and indifferent letter, saying “[t]here is nothing to suggest that Justice
Alito's actions violated ethics standards.”® The Court appears unwilling or unable to take the
threat to its legitimacy seriously.

The willful blindness is disturbing. The judiciary is built on a foundation of public trust: it does
not have the power of the purse or the authority to enforce the laws that it interprets. Credibility
is its currency. If that falls away then the entire institution crumbles.

And that foundation of its credibility is eroding. Americans' trust and confidence in the entire
judicial branch is at the lowest level since Gallup began polling the question in 1972.° That
number has dropped twenty points in the last two years, just as these scandals exploded into
public view. The same is true for Americans’ confidence in the Supreme Court, which is also at
the lowest level since Gallup began polling the question nearly 50 years ago."” And more
Americans disapprove of the Supreme Court than at any time since polling began."

The Court’s recent ethical scandals are unforced errors that have helped decimate public
confidence and trust in the federal judiciary. But these events and allegations were predictable, if
not inevitable, given the Court’s broken and in some cases nonexistent ethics system. The
judicial ethics regime, such as it is, is a mishmash of vague, inadequate rules and loose
self-monitoring. Some might say that the system has failed, but the reality is even worse: it was
not designed to succeed.

In particular, the Supreme Court’s unspoken ethical honor system would be untenable even if it
wasn’t clearly broken. As we have seen, Supreme Court Justices have repeatedly engaged in

Stocks of Litigants During Cases,” Wall St. Journal, Oct. 15, 2021,
hittps://www.wsj.com/articles/federal-judges-brokers-traded-stocks-of-litigants-during-cases-walmart-pfizer-1163430

0192,

7 Chief Justice John G. Roberts, Jr., “2021 Year-End Report on Federal the Judiciary,” Dec. 31, 2021,
https://www.supremecourt. gov/publicinfo/vear-end/202 lyear-endreport.pdf.

8 Ethan V. Toxrey, Letter to Sen. Sheldon Whitehouse and Rep. Hank Johnson Nov 28,2022,

o Jeffrey M. Jones, “Supreme Court Trust, Job Approval at Historical Lows ” Gallup, Sep 29 2022,
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conduct that causes the public to question their impartiality--from flying around the country for
hunting trips and having expensive dinners with wealthy benefactors, to ruling on cases that
directly involve their spouses or their financial interests.'” Now, there are allegations that one of
the Justices leaked details about a pending decision to activists and benefactors of the Court."

One reason for these repeated scandals is that Supreme Court Justices are the arbiters of their
own recusal decisions and their numerous other ethical obligations. Under the current rules,
Justices routinely make inconsistent decisions regarding what type of financial or personal
conflict requires recusal, or the propriety of accepting overtures, meeting requests, and other
entreaties from activists like Mr. Schenck. Given the lack of transparency regarding the Justices
decisions, we don’t even know the full scope of the problem.

>

Federal judges have the power to make and unmake our laws, to uphold or overturn our civil
rights. The nine Justices of the Supreme Court issue final judgment on matters of life and death,
educational equity, voting access, reproductive health, separation of powers, the rule of law and
countless other issues that have significant impact on individual litigants, millions of Americans
and the institutions of our society. Not only do we repose in them this awesome power, we also
give them the singular privilege of lifetime tenure. In return, we demand only that they conduct
themselves according to the standards of ethical conduct that their position of immense trust
demands.

We have now witnessed a series of separate but related ethical failures that vividly demonstrate
that the federal judiciary has not lived up to its end of the bargain. And to be entirely clear: these
scandals are only the latest manifestation of the judicial ethics regime’s systemic failure. For
decades, judges and Justices have routinely and publicly tested the limits of the system’s
absurdly weak rules, while activists and advocates, regardless of motivation or ideology, have
found troubling ways to exploit every gap they can find. And although Mr. Schenck, the architect
of Operation Higher Court, whose efforts to directly influence Supreme Court Justices have been
publicly known for more than two decades, is in the proverbial hot seat today, the arrogance of
the Supreme Court and the benign neglect of Congress are why the highest court in the land has
the lowest bar for ethical compliance and accountability. The threat to the legitimacy of the
judiciary stems from the Supreme Court’s total failure to live up to even the most basic ethical
requirements.

Since the Supreme Court and the federal judiciary cannot or will not effectively regulate itself,
Congress must step in. There are a number of actions, some of which are included in CREW’s

12 See “Recent Times in Which a Justice Failed to Recuse Despite a Conflict of Interests,” Fix The Court, Dec. 5,
2022, https:/fixthecourt.com/2022/12/recent-times-Justice-failed-recuse-despite-clear-conflict-interest/.
13 Jodi Kantor and Jo Becker, “Former Anti-Abortion Leader Alleges Another Supreme Court Breach,” New York

Times, Nov. 19, 2022, WWMWLLEWWM
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statement for the record to Chairman Johnson’s subcommittee in October 2021, as well as my
testimony to the Subcommittee in April,'® that Congress can take under the Constitution to
respond to this crisis--each of which will help rebuild public confidence in the judiciary. And
while Congress cannot solve this problem by itself, these necessary steps can help to ensure that
the judicial branch is held to the high ethical standard their positions demand.

1. Gifts

The failure at the heart of the current scandal is the extent to which wealthy people or
well-funded activists are able to purchase access to Supreme Court Justices. The most obvious
manifestation of this failure is the Court’s attitude towards gifts, including, for example, the
swanky meals and the stays at wealthy benefactors’ vacation houses that were part of Mr.
Schenck’s lobbying campaigns.'® Activists and organizations have been pushing the boundaries
of the definition of gift for decades, a practice that is particularly evident in the 258 privately
funded trips to places like Hawaii and Ireland that the late Justice Antonin Scalia took from 2004
t0 201417

Despite having life tenure, Justices appear to be less constrained by ethical considerations than
other government officials.'® The absence of clear standards governing the solicitation or
acceptance of gifts makes Justices particularly susceptible to conflicts of interest when they or
their spouses accept expensive gifts. These concerns are pronounced when the gifts are coming

!4 Statement of Noah Bookbinder, Hearing on Judicial Ethics and Transparency: The Limits of Existing Statutes and
Rules, Before the Subcomm On Courts Intellectual Property, and the Internet, H Comm. on the J ud1c1ary Oct. 26,
102 I

'3 Testimony of Donald Sherman, Heanng on Building Confidence in the Supreme Court Through Ethzcs and
Recusal Reforms, Before the Subcomm. On Courts, Intellectual Property, and the Internet, H. Comm. on the
Judlcrarv, Apr 27 2022,

f

1% Jodi Kamor and Jo Becker “Former Anti- Abomon Leader Alleges Another Supreme Court Breach - New York
Times, Nov. 19, 2022, https://www.nytimes.com/2022/11/19/us/supreme-court-leak-abortion-roe-wade . html. See
also Peter S. Canellos and Josh Gerstein, “*Operation Higher Court’: Inside the religious right’s efforts to wine and
dine Supreme Court Justices,” Politico, Jul. 8, 2022,
https://www.politico.com/news/2022/07/08/religious-right-supreme-court-00044739; and Kara Voght and Tim
Dickinson, “SCOTUS JusUces ‘Prayed Wllh Her — Then Cited Her Bosses to End Roe ” Rolling Stone, Jul. 6,

016/0

artner=rss&eme=rss& 1=0.
18 Executive branch officials are cautioned by the Standards for Ethical Conduct for Employees of the Executive
Branch to decline otherwise permissible gifts when a reasonable person would question their integrity or impartiality
as a result of accepting the gift. 5 C.F.R. § 2635.201(b). For example, when considering whether to accept an
otherwise permissible gift, executive branch officials are instructed to consider whether: the gift has a high market
value; the timing of the gift creates the appearance that the donor is seeking to influence an official action;
acceptance of the gift would provide the donor with significantly disproportionate access; and the gift was provided
by a person who has interests that may be substantially affected by the performance or nonperformance of the
employee's official duties. /d.
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from donors whose interests are publicly aligned with certain political or ideological causes."
Under these circumstances, a reasonable person would question whether a Justice who is the
recipient of expensive gifts has the requisite impartiality to hear cases that would impact the
political or ideological causes supported by the donor.

Like lower court judges, Justices are barred by 5 U.S.C. § 7353 from soliciting or accepting gifts
from anyone who is seeking official action from, or doing business before, their court, or from
any other person whose interests may be substantially affected by the performance or
nonperformance of the judicial officer’s official duties.”” However, Justices, unlike other federal
judges, are not technically subject to the Judicial Conference Regulations on Gifis, which
implement Section 7535.2' Instead, members of the Court have agreed to follow the Judicial
Conference gift regulations as a matter of internal practice,”” with the Chief Justice being
delegated administrative and enforcement authority under 5 U.S.C. § 7353 for officers and
employees of the Supreme Court.”® The Justices, like other federal judges, also consult a wide
variety of other authorities to help them resolve specific ethical issues, such as judicial opinions,
treatises, scholarly articles, and disciplinary decisions, and seek advice from the Court's Legal
Office, from the Judicial Conference’s Committee on Codes of Conduct, and from their
colleagues.?

While most judges would be expected to recuse when an expensive gift would cause a
reasonable person to question their impartiality in a case, Chief Justice John Roberts noted in his
2011 Annual Report on the Federal Judiciary that some of the general principles for recusals that
apply to lower court federal judges differ due to the unique circumstances of the Supreme
Court.”

Lower court judges can freely substitute for one another. If an appeals court or district
court judge withdraws from a case, there is another federal judge who can serve in that

19 See Mlke McIntlre “Friendship of Justice and Magnate Puts Focus on Ethics,” New York Times, June 18, 2011,
For example, one donor reportedly helped finance

a library project dedicated to a Justice, presented him with a $19,000 Bible that belonged to Frederick Douglass,

gave him a $6,484 bronze bust of Frederick Douglass, and reportedly provided $500,000 for his spouse to start a Tea

Party-related group and also spent time together at gatherings of prominent Republicans and businesspeople at the

donor's Adirondacks estate and his camp in East Texas. /d.; Richard A. Serrano and David G. Savage, “Justice

Thomas Repotts Wealth of GlftS Los 4ngeles Times, Dec. 31 2004
0. .

rhtml; Justice Clarence Thomas, Public
Fmancml Disclosure Report, part V. 1tem 1 May 15, 2016

) /W.ODCNSCCT I rnlfmn rch?g=thom; =person.

»5U.S.C. § 7353 similarly applies to executive branch officials and members of Congress.

2! Judicial Conference Regulations on Gifts, § 620.20.

2 Joanna R. Lampe, “A Code of Conduct for the Supreme Court? Legal Questions and Considerations,”
Congressional Research Service, Apr. 6, 2022, https://sgp.fas.org/crs/misc/LSB10255.pdf.

B Id. at § 620.65.

24 Chief Justice John G. Roberts, “2011 Year-End Report on the Federal Judiciary,” Dec. 31, 2011,
https://www.supremecourt. gov/publicinfo/year-end/year-endreports.aspx.

22011 Year-End Report on the Federal Judiciary.
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recused judge’s place. But the Supreme Court consists of nine Members who always sit
together, and if a Justice withdraws from a case, the Court must sit without its full
membership. A Justice accordingly cannot withdraw from a case as a matter of
convenience or simply to avoid controversy. Rather, each Justice has an obligation to the
Court to be sure of the need to recuse before deciding to withdraw from a case.?

Because of these heightened recusal concerns, the Supreme Court’s current ethical framework
does not adequately address conflicts of interest that arise from expensive gifts and must be
made more rigorous. If, as Chief Justice Roberts argues, recusals for ethics reasons are
disfavored, the obvious response should be to increase the level of mandatory ethical guidelines
that Justices must meet in order to avoid potential conflict or recusal concerns. Instead, Chief
Justice Roberts has ignored calls for stronger ethical rules. A Supreme Court Code of Conduct is
necessary to clarify and make publicly available the standards for soliciting and accepting gifts,
including those based on bona fide personal friendships.

In the absence of evidence that a Justice has a pre-existing personal friendship with a donor
where they would exchange gifts of comparable value, a Supreme Court Code of Conduct should
require the Justice to decline expensive gifts.

Specifically, the Code of Conduct should contain a clear bar on accepting expensive gifts to
avoid any impression that a member of the Court could be unduly influenced in their decision
making by donors motivated by a particular political or ideological cause. In the absence of a
clear prohibition, the Supreme Court must mandate a broad standard of recusal to avoid
compromising public trust in the integrity of the Court’s decision-making process. Relatedly, the
Code of Conduct should also enhance the Justices’ public financial disclosure requirements, so
that donations in support of a spouse's or dependent child’s non-profit endeavors that give rise to
similar potential conflicts of interest can be appropriately identified and addressed through
recusal ¥’

2. Outside Speaking Engagements and Other Events
A Supreme Court Code of Conduct is also necessary to help address the potential ethical

concerns that arise from Justices’ participation in certain outside speaking engagements and
other nonpublic events.?® For example, recent reports have been critical of Justices who speak at

26 Id
" Danny Hakim and Jo Becker, “The Long Crusade of Clarence and Ginni Thomas,” New York Times, Feb. 22,
2022, https://www.nyvtimes.com/2022/02/22/magazine/clarence-thomas-ginni-thomas. html.
2 In 2020, the Judicial Conference proposed, and ultimately failed to adopt, an ethics opinion that would have told
federal judges that they could not be members of the American Constitution Society, the Federalist Society, or the
American Bar Association, because membership in those organizations would, for example, “frustrate the public's
trust in the integrity and independence of the judiciary.” See
. , v 1, )




59

conferences that bar news media from covering their speeches, or who attend black-tie galas for
partisan judicial activist organizations.”” When these events are sponsored by organizations
whose members are strongly associated with a particular ideology or prominently feature
politicians of a particular political party rather than a spectrum of views,*’ they give rise to
questions about preferential treatment, loss of impartiality, partisanship, and undue influence.
Concerns about undue influence are further magnified when the organization is viewed as having
close ties to and extraordinary influence over several members of the Supreme Court, including
by getting them to “accept legal arguments that were previously outside the mainstream.”*!

Unfortunately, as Mr. Schenck’s testimony helps demonstrate, questions of undue influence also
occur when Justices attend high-dollar fundraising events for nonprofit institutions--and in
particular the Supreme Court Historical Society. The Historical Society was a key element in Mr.
Schenck’s strategy, and he counseled his ideological and financial benefactors to become
patrons.® In a 2008 briefing document he encouraged wealthy recruits attending the Historical
Society’s annual gala to “boldly approach” Justices, who, he said, would likely have their guard
down and be more willing to engage.* It has become clear that dedicated and well-funded
activists will use any opportunity to buy access to Justices; and it is also increasingly clear that
this type of access-purchasing is not limited to events sponsored by partisan institutions. When
the wealthy, the well-connected, and the well-funded purchase unparalleled access to the people
who have the power to shape our country’s laws, the public is left to wonder whether their
ostensibly independent high court is truly operating independently. This is more evidence that a
Supreme Court Code of Conduct is necessary to restore public confidence in the independence of
the judiciary.

Since Justices are not subject to the Code of Conduct for United States Judges,** they are
seemingly less constrained in terms of their outside speaking engagements and commitments. A
Supreme Court Code of Conduct should establish common sense guidelines for minimizing
conflict and appearance issues arising from outside speaking engagements. For example, Justices

see also,

ctv-members. Recently, Justices Alito, Barrett, Gorsuch, and Kavanaugh, attended a Federalist Society gala where
Justice Alito at various points praised the influence the society has had on the legal landscape, finally saying, "And
boy, is your work needed today." See

gal-rcnas6696.
?° Nathan T. Carrington and Logan Strother, “Gorsuch is scheduled to speak to the right-wing Federalist Society.
Americans find such speeches inappropriate,” Washington Post, Feb. 4, 2022,

07d.

3 d.

* Jodi Kantor and Jo Becker, “Former Anti-Abortion Leader Alleges Another Supreme Court Breach,” New York
Times, Nov. 19, 2022, /Ww Nyt [s i i ]
A

3 Code of Conduct.
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should be prohibited from being members of organizations with clear partisan political or judicial
biases, be advised to avoid allegations of preferential treatment by making their speeches
publicly available in real time, speaking at widely-attended events only when they are open to
the press, and accepting speaking invitations from a variety of similarly-situated organizations to
ensure balanced exposure to different legal issues and judicial philosophies. But, under no
circumstances should a Justice accept speaking invitations from current litigants or those with a
history of practicing before the Court.

A Supreme Court Code of Conduct must also take steps to limit the potential for, and the
appearance of, undue influence that arises when individuals are allowed to purchase access to
Justices. In particular, a Code of Conduct should, with limited exceptions, prohibit participation
in events that sell access to the Justices to raise money. It should also help ensure that Justices
avoid perceptions of partisan political endorsements by creating guidelines that would
substantially limit or even prohibit Justices from participating in conferences or other public
events that prominently feature politicians from a particular political party.

3. Recusal Transparency

A Supreme Court Code of Conduct should address the public’s right to know when and why a
Justice chooses to recuse or not to recuse from a case. In particular, a Court Code of Conduct
needs to ensure that recusal decisions are made in writing and on the record, even if a Justice
considers recusal but ultimately participates in the matter. Public confidence in the integrity of
the courts is best served by recusal decisions that articulate why a Justice has decided to
participate or not to participate in a matter. That transparency would have ripple effects: it would
help establish precedent and consistency for recusal, and it would allow the public--and litigants
before the Court--to understand the scope of a Justice’s conflicts.

Additionally, a Code of Conduct should create clear and public rules explaining and
implementing the federal disqualification statute, 28 U.S.C. § 455.

The Disqualification Statute: 28 US.C. § 455

Congress passed the governing statute for disqualification of a Justice, judge, or magistrate
judge, 28 U.S.C. § 455, to require all federal judges, including members of the Supreme Court,
to recuse themselves from any judicial proceedings in which their impartiality might reasonably
be questioned.” In addition, a judge must recuse when he knows that his spouse has “any . . .
interest that could be substantially affected by the outcome of the proceeding, ™

28 U.8.C. § 455a).
328U S.C. § 455(b)(4).
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However, there is no way to enforce Section 455 at the Supreme Court: under the Court's current
ethical framework, individual Justices decide for themselves whether recusal is warranted under
Section 455.%7 Justices will often recuse from a case without any explanation--these nonpublic
recusals reportedly occur in approximately 200 matters each year*® In fact, it is unclear if the
other Justices are aware of the reasons for their colleagues’ recusal deliberations or decisions.
This lack of transparency harms individual litigants who expect their cases to have a fair hearing
before the full court, and it harms the public’s perception of the high court. Moreover, these
nonpublic decisions don't just impact a single case: they leave the public to wonder whether there
are other similar cases where the Justice should have recused--but chose not to.

For executive branch employees, who are subject to a similar recusal standard by virtue of the
executive branch’s standards of ethical conduct, the integrity of the agency’s decision-making
process is protected by requiring employees who are dealing with appearance issues to consult
with an agency’s ethics official.* In determining whether an employee should participate in a
specific matter, the agency’s ethics official weighs the appearance concerns against the interests
of the Government in the employee’s participation, while taking into account all relevant
circumstances and a list of factors.*

All of this underscores the need for the Supreme Court to adopt a Code of Conduct with formal
and transparent recusal processes.

In this regard, there are existing models used by the Supreme Court that may be instructive when
considering processes to include in a Supreme Court Code of Conduct to help the Court preserve
its impartiality.*! In the absence of a similar process for members of the Court, Justices will
continue to make these decisions for themselves on a seemingly ad hoc, opaque, and unregulated
basis, and the Supreme Court will likely continue to be viewed by the public as largely
unaccountable and increasingly “politicized.”**

4. Spousal Conflicts of Interest

37 See Chief Justice John G. Roberts, “2011 Year-End Report on the Judiciary,” Dec. 31, 2011,

Dttps:/Avw. supremecourt gov/publicinfo/vear-end/year-endreports. asps

%8 hitps://fixthecourt.com/wp-content/uploads/20 18/05/Recusal-report-2018-updated.pdf

%5 CFR. § 2635.502.

40 ]d

41 For example, in 1991 the Court adopted a resolution that requires a Justice who “desires to receive compensation
for teaching [to] obtain the prior approval of the Chief Justice. Should the Chief Justice deny approval, the request
may be renewed to the Court and granted by it. If the Chief Justice desires to receive compensation for teaching, he

must obtain the prior approval of the Court.” U.S. Supreme Court Resolution, Jan. 18, 1991,
o (i B - p 3/199 i

; 3 .
2 Jane Mayer, “Is Ginni Thomas a Threat to the Supreme Court,” New Yorker, Jan. 31, 2022,
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Recent news reports raise questions about Supreme Court Justices’ impartiality and recusal
obligations with respect to cases that affect their spouse’s political interests and business clients
and relate to their advocacy work.*” In particular, Justice Clarence Thomas has failed to recuse
from Supreme Court cases relating to the 2020 election, despite his spouse’s active support of
then-President Donald J. Trump’s unprecedented efforts to overturn the 2020 election and
communications with Trump administration officials and state officials about those efforts.*
Justice Thomas’s failure to recuse from cases concerning the 2020 election, and particularly from
a matter involving White House communications related to it, not only undermined faith in the
Supreme Court's impartiality, it also potentially violated his ethical obligations under 28 U.S.C. §
455.

Spousal Conflicts Arising from Financial Interests

Spousal conflicts are particularly hard to track and enforce because of loopholes in the Ethics in
Government Act (“EIGA”). In particular, there are specific circumstances identified in Section
455, such as when a spouse has a financial interest in a subject matter in controversy or in a party
to the proceeding,* that may never come to light in individual cases. Although EIGA establishes
financial disclosure reporting requirements for the Justices and other judicial officers,* spousal
conflicts of interest based on their clients or outside positions are difficult to identify under
EIGA's current reporting regime.*” Spousal outside positions and clients are not always required
to be disclosed. For example, when spousal compensation passes through a limited liability
company (“LLC”) or similar legal entity, there is currently no requirement to disclose the client
who generated the spousal earned income. Only the spouse’s LLC or other business entity would
need to be reported as the source of spousal earned income.*® In contrast, if compensation is sent
directly to the spouse without passing through an LLC or similar business entity, the client is
required to be reported as a source of spousal earned income assuming the $1,000 reporting
threshold is met.*” In the latter case, potential spousal conflicts of interest can be more easily
identified.

Spousal Conflicts Arising from Amicus Briefs

“ Janc Maycr “Is Ginni Thomas a Thre“ll to thc Suprcmc Coun New Yorker Jan. 31, 2022,
0

; Ed Pilkington,
“Who has more 1nﬂuence on supreme court: Clarence Thomas or his activist w1fe‘7 Guardlan Jan 6, 2022

onduct/.

28 U.S.C. §455 (b)(d).

%5 U.S.C. app. § 101(H)(11).

47 Spousal uncompensated outside positions are not required to be disclosed. Only spousal positions that result in
earned income that exceeds the $1,000 reporting threshold is required to be disclosed. See 5 U.S.C. app.
§102(e)(1)(A).

%5U.S.C. app. §102()(1)(A).

%5 U.S.C. app. §102(e)(1)(A).
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In more and more cases before the Court, third parties submit and Justices refer to amicus briefs
that weigh in on controversial issues under consideration.” When the views expressed in an
amicus brief or by a party cite to public statements or advocacy positions by a Justice’s spouse,
or when a spouse has ties to an entity that files an amicus brief, obvious questions arise about
whether a Justice has the requisite impartiality or appearance of impartiality to participate in that
case. For this reason, some spouses have chosen to step back from pursuing legal or advocacy
work on controversial issues that will likely end up being decided in cases brought before the
Court.> Jane Roberts, Chief Justice Roberts’ wife, for example, left her lucrative career as a
partner at an international law firm to join a legal recruiting business in order to avoid conflicts
of interest when her husband was appointed to the Supreme Court.”> The decision by a spouse to
step back may come at a personal cost, however, and for that reason may not be the right choice
for every individual. In every circumstance, the Justice must nevertheless assume primary
responsibility for protecting the Court’s impartiality and take appropriate measures to recuse
from cases in which their impartiality could reasonably be questioned due to their spouse's
advocacy work and affiliations. When questions about the Court’s impartiality are at issue,
recusal needs to be the Justices' default position rather than the exception.

For this reason, CREW supports legislative efforts to facilitate the creation of a Supreme Court
Code of Conduct that would more fully address recusal requirements that stem from spousal
business activities and political advocacy work. The Supreme Court Code of Conduct should
also address these issues in the context of the rising use of amicus briefs.

In addition, CREW supports legislative efforts to enhance disclosure requirements so that
conflicts of interest stemming from spousal activities can be more readily discerned. For
example, these measures should require Justices to annually disclose on their public financial
disclosure report their spouse's board and consulting positions and identify any clients from
whom their spouse received compensation that exceeded $1,000. The reporting requirement
should cover clients that make payments to the spouse’s employer, LLC, or other business entity
in return for personal services. To be fair, similar reporting requirements would need to be put in
place for other public disclosure filers, including elected officials and presidential appointees
confirmed by the Senate.

5. Financial Conflicts of Interest

 Mayer, New Yorker, Jan. 31, 2022.
51 ]d
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Last fall, the Wall Street Journal released the results of a sweeping investigation into financial
conflicts of interest in the judiciary.*® The results were stunning. The Journal found that at least
131 federal judges violated the law by hearing cases in which they had a financial interest in one
of the parties. And 61 judges or their families actively traded shares in a party to an ongoing
case. These revelations have caused a wave of appeals, some of which threaten to overturn
decisions that could reach into the billions of dollars.>* This is a practical disaster with individual
and systemic implications, compounded by the apparent unwillingness of those at the top of the
judicial branch to acknowledge it as such.>

The Supreme Court itself is also not immune from financial conflicts of interest. Since 2015,
three sitting Justices participated in at least one case in which they had a material financial
interest.” For example, in 2015, the recently retired Justice Stephen Breyer failed to recuse from
a case involving a Federal Energy Regulatory Commission rulemaking in which he had an
interest in one of the companies challenging the Commission’s final rule.”” His wife sold their
$33,000 stake in the company, Johnson Controls Inc, the day after a journalist inquired about the
apparent conflict. These types of conflicts, which occur across the ideological spectrum,
unacceptably harm the public’s faith in the Court’s impartiality. And as long as Supreme Court
Justices own individual securities, these conflicts will continue to occur,

With that in mind, there are two policies that can be adopted to stop financial conflicts of interest
in the judiciary:

First, Congress should enact a blanket prohibition on all federal judges, their spouses, and their
dependent children owning or trading any individual stocks or other financial instruments. This
is the best and only comprehensive way that Congress can ensure that federal judges are not

3 James V. Grimaldi, Coulter Jones and Joe Palazzolo, “131 Judges Broke the Law by Hearing Cases Where They
HadAF1nanc1al Interest ” Wall St. Joumal Sep 28,2021,
https: roke-l

t= 11632834421 Coulter Jones, Joe Palazzolo and James V. Gnmaldl “Federal Judges or Their Brokers Traded
Stocks of ngams During Cases,” Wall St. Journal, Oct. 15, 2021,
https:/www.wsj .com/articles/federal—judges—brokers—traded—stocks—of—litigants—during—cases—walman—pﬁzer—1 163430

6192,

54 James V. Grimaldi, Joe Palazzolo, and Coulter Jones, “Fallout From Judge's Financial Conflicts Spreads to
Appeals Courts,” Wall St. Journal, Mar. 1, 2022,
https://www.wsj.com/articles/fallout-from-judges-financial-conflicts-spreads-to-appeals-courts-11646155384.

% Justice Roberts, for example, downplayed the Journal's reporting in his yearly report on the federal judiciary. See
Gabe Lezra, “Justice Roberts gets it wrong: federal judges' conflicts of interest threaten the entire judiciary,” CREW,
Jan. 2022,

https://www. cm/cnsforclhlcs org/news/analvsis/Justice-roberts-gets-it-wrong-federal-judges-conflicts-of-interest-thr
S 1d.

7 Fed. Energy Regulatory Comm'n v. Elec. Power Supply Ass'n, 577 U.S. ___ (2016). See Greg Stohr, “Supreme
Court Justice Hears Case Unaware of Stock Conflict,” Bloomberg, Oct. 15, 2015

ict?sref=PvP0J8mX.
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violating their duty to preside over cases as disinterested arbiters of law and fact. By imposing
such a ban, Congress would limit the possibility for these conflicts of interest before any
violation occurs. A prospective ban on owning or trading individual securities is preferable to a
disciplinary rule because members of the federal judiciary are appointed for life, and are
removable only for grave constitutional offenses. Impeachment is far too arcane and weighty to
ever function as a true check on anything but the most egregious ethical failings.

This requirement would not mean that federal judges would need to take a vow of poverty to
serve. There are many ways to invest money that don't come with similar conflict of interest
concerns. Diversified mutual or index funds, which do not create such a risk, are Americans’
most common investment, whereas only 14% of Americans own individual stocks.*® Should
judges and their close family members wish to continue to have investments in individual
securities, they could place their assets in a qualified blind trust®® and direct the trustee to divest
from their current holdings and then reinvest the proceeds in individual stocks as the trustee sees
fit.

The Supreme Court is the ultimate guardian of the rule of law in our republic, and the very
appearance of a conflict of interest can undermine its credibility. Public confidence that the legal
system is fair and impartial is critical to maintaining democratic governance. The framers of our
constitution were so acutely aware of the necessity of public trust in our judiciary that they
granted Supreme Court Justices lifetime tenure--a privilege that the Constitution grants
exclusively to the judiciary.®’ As a result, Justices of the Supreme Court must hold themselves to
the highest of ethical standards.

To avoid even the appearance of financial conflicts that might undermine the impartiality of the
court and the validity of its judgments, a Supreme Court Code of Conduct should include a
comprehensive ban on owning any individual stock, bond, commodity, or other similar financial
instruments.

Second, Congress should apply the federal criminal conflict of interest statute, 18 U.S.C. § 208,
to the Supreme Court and the entire federal judiciary. The criminal conflict of interest statute
protects the public from those who would seek to exploit their position of public trust for private
gain. Specifically, it bars executive branch employees from participating in “particular matter[s]”
focused on the interests of a discrete and identifiable class of persons or identified parties. In the
case of judges and Justices, Section 208 would apply to cases in which a judge or Justice has a

8 Kim Parker and Richard Fry, “More than half of U.S. households have some investment in the stock market,” Pew
Research, Mar. 25, 2020,

stock-market/.
¥ A “qualified blind trust” as generally defined in 5 C.ER. § 2634.402(e).

 See Federalist 78 (Hamilton), “nothing will contribute so much as [lifetime tenure] to that independent spirit in
the judges which must be essential to the faithful performance of so arduous a duty.”
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financial interest in one of the parties based on their investment holdings. At present, there is no
workable mechanism to hold judges and Justices accountable for violations of their ethical duties
short of impeachment. Applying the criminal laws to police this type of conduct would serve as a
powerful check on egregious ethical misconduct. The result of these changes would essentially
be to “bind [federal judges] to substantially the same rules as the other two branches,” as
Ranking Member Issa put it during this Subcommittee's hearing in October.®!

Justices are already required to recuse themselves from any cases in which they have a financial
interest in a party to a proceeding.> And were an extension of Section 208 to the judiciary to be
combined with a ban on ownership and trading of individual stocks and financial instruments, as
we recommend, Justices would for only have to adhere to that simple, bright line rule to steer
well clear of any trouble. That some federal judges have appeared to treat conflict of interest law
as a suggestion rather than a rule is precisely the point: applying Section 208 would add teeth to
this now toothless legal regime. The expansion would finally provide a procedural mechanism by
which judges and Justices could be held accountable for egregious violations of their ethical
duties. And it would also have the benefit of allowing judges and Justices who the public
believes have violated their ethical duties to have their day in court.

6. Constitutional Concerns

Congress imposing recusal rules, or a Code of Conduct, on the Supreme Court does not raise
serious separation of powers concerns.®

Based on its Article III powers, Congress has considerable control over the Supreme Court’s
structure and its jurisdiction. For example, under the Exceptions Clause of Article IIL, Congress
is specifically empowered to alter the Supreme Court’s appeliate jurisdiction and even determine
what types of cases the Court can and cannot hear.* Congress has changed the size of the

' October Hearing,

228 U.S.C. §455.

% Joanna R. Lampe, “A Code of Conduct for the Supreme Court? Legal Questions and Considerations,”
Congressional Rescarch Service, Apr. 6, 2022 (“Some observers have argued that imposing a code of conduct upon
the Supreme Court would amount to an unconstitutional legislative usurpation of judicial authority. . . . On the other
hand, some commentators emphasize the ways that Congress may validly act with respect to the Supreme Court, for
example through its authority to impeach Justices and decide whether Justices are entitled to salary increases. By
extension, according to this argument. requiring the Supreme Court to adopt a code of conduct would constitute a
permissible exercise of Congress’s authority.”)

%4 U.S. Const. art. 11, § 2, cl. 2 (“In all the other Cases before mentioned, the supreme Court shall have appeliate
Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall
make.”)
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Supreme Court by statute on several occasions.®” Congress also has the authority to raise
Justices’ salaries, and, in extraordinary cases, remove Justices via impeachment. %

Congress has already enacted legislation that imposes financial disclosure and recusal
requirements and gift and outside earned income restrictions on Supreme Court Justices.”” As
Chief Justice Roberts noted, “the Court has never addressed whether Congress may impose those
requirements on the Supreme Court,” and the Justices “comply with those provisions.”® CREW
believes that imposing these and other ethical requirements on Supreme Court Justices is
constitutional, appropriate, and necessary.

Finally, Congress has exercised its Constitutional authority to subject members of the Supreme
Court to the nation's criminal laws. Though they interpret and sometimes strike down the law,
Supreme Court Justices are not above it. Not only may Congress subject the Supreme Court to
criminal laws writ large, Congress can and has subjected the Supreme Court to anti-corruption
law: it is illegal for a Supreme Court Justice to take a bribe, for example.® In fact, bribery is a
similar crime to conflicts of interest under Section 208: in both cases a public official is
betraying the public trust in service of their own personal gain.

Conclusion

We are here today because of another serious scandal that has caused the public to once again
question the Supreme Court’s impartiality--and has consequently deepened the Court’s
catastrophic crisis of institutional legitimacy. This crisis is not the result of this scandal, or the
many that came before it. It is the result of a broken and ineffective judicial ethics regime, a
system that has been abused for decades by bad actors, the wealthy and well-connected. It is the
result of the Supreme Court’s failure, whether willful or not, to stop the abuse and ensure that the
public would never question its status as a neutral arbiter of law and fact. This crisis is the
foreseeable consequence of the Supreme Court’s failure to develop even the most basic code of
conduct for its Justices. When the powerful are not held to the highest ethical standards their
positions demand, and consequently do not behave ethically, the public will eventually and
inevitably question the legitimacy of their power.

5 1J.8. Const. art. III; Caprice Roberts, “The Fox Guarding the Henhouse?: Recusal and the Procedural Void in the
Court of Law Resort,” 57 Rutgers L. Rev. 107, 166 (June 4, 2005); Joanna R. Lampe, “'Court Packing;:: Legislative
Control over the Size of the Supreme Court,” Congressional Research Service, Dec. 14, 2020.

% U.S. Const. art. 111, § 1 (“The judicial Power of the United States, shall be vested in one supreme Court, and in
such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme
and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their
Services, a Compensation, which shall not be diminished during their Continuance in Office.”) See Lampe.

" Ethics in Government Act of 1978, 5 U.S.C. app. § 101(f)(10); § 109(10); 28 U.S.C. § 455. See also Duplantier v.
United States. 606 F.2d 654 (5th Cir. 1979) (rejecting a claim by a class of federal judges that the Ethics in
Government Act’s financial disclosure requirements were unconstitutional as applied to the federal judiciary).

% 2011 Year-End Report on the Judiciary.

¥ 18 US.C. §201.
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When [ testified to the Subcommittee in April, I stressed the importance of Congressional action.
Since then, new polling has shown that the crisis of public confidence has only deepened. So1
wish to once again stress something that we at CREW have said many times: the Supreme Court
has neither the power of the purse nor the authority to enforce the laws that it interprets.
Credibility is its currency. And now, the Court’s failure to ensure that Justices live up to their
most basic ethical requirements is threatening the legitimacy of the entire judiciary.

Public service is a public trust. It is the standard to which we hold all our public servants, from
the thousands of dedicated career employees of our federal bureaucracy to the Supreme Court
Justices who protect, and sometimes take away, our most fundamental rights. And it is the basis
of the bargain that we make with those in whom we repose power: we demand only that they
conduct themselves according to the standards of ethical conduct that their position of trust
demands. That is a bargain that the Supreme Court has been unwilling to uphold for a long time:
we currently subject a low-level career civil servant to a higher standard of ethical conduct than
we do the people who tell us whether or not we have the right to privacy, to bodily autonomy,
and to vote. Service as a Justice on the United States Supreme Court is also a choice and a
privilege. Meeting strict but common sense ethical standards is hardly an undue burden for the
select few provided this privilege.

Since the Supreme Court will not hold itself to the highest ethical standards, Congress must step
in. We have proposed various actions that you can take under the Constitution to respond to this
crisis. Each of them will help address the central problem that you are tasked with solving: that
public faith in the integrity of the Supreme Court--and the entire federal judiciary--is
plummeting. And without your intervention, that downward spiral will result in a catastrophic
{oss of institutional legitimacy that has the potential to undermine the rule of law in the United
States.

I look forward to answering your questions and working with the Committee moving forward.
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Chair NADLER. Thank you very much.

Let me announce to my colleagues that there’s a vote on the
floor, but we’ll keep going as long as we can, consonant with giving
everybody a chance to vote, and then we’ll reconvene.

I thank all the Witnesses for their testimony.

We'll now proceed under the five-minute rule with questions. I
recognize myself for five minutes.

Mr. Sherman, the Executive and Legislative branches are subject
to extensive ethics rules much more the Judicial Branch. In your
opinion, have those worked? Why is the ease of access and ability
to influence the Court, compared to Congress and the Executive
Branch, so concerning?

Mr. SHERMAN. Thank you for the question.

While I certainly think that the Executive Branch and the con-
gressional ethics regimes could be strengthened, I think they
pale—the Supreme Court’s ethics regime pales in comparison.

In fact, the Supreme Court doesn’t even have to meet the ethical
standards or have an ethical process consistent with what lower
court judges have to abide by.

So, it is highly problematic and quite curious why the highest
court in our land has the lowest ethical standards even as com-
pared to other Federal judges.

Chair NADLER. Thank you.

Professor Fredrickson, can you tell us what specific prohibitions
or guardrails you think must be included in any code which the
Justices may adopt?

Ms. FREDRICKSON. Well, thank you for that question.

I think the guardrails that this Committee has included are very
significant ones. I think limitations on the ability to accept gifts,
very important disclosure rules, and recusal.

Recusal has to be something that actually really implies—applies
more forcefully to the Justices, that is, there needs to be a policing
mechanism that doesn’t exist right now.

Right now, the Justices are the only judges in their own cause.
They decide themselves whether to recuse, and there is no over-
sight mechanism of that.

The Court should be directed, as this Committee’s bill would do,
to develop its standard and a policing approach, where there would
be some review by the Court as a whole.

Chair NADLER. Let me just ask you very quickly. If the Court
didn’t do that, do you think—would you think it proper for Con-
gress to impose a code?

Ms. FREDRICKSON. I think it would be far more preferable were
the Court to do it itself for many reasons, but I do believe that
Congress could also do so.

Chair NADLER. Thank you.

Reverend Schenck, what was the purpose of working to embolden
conservative Supreme Court Justices, especially when you sus-
pected that they already agreed with you?

Mr. SCHENCK. Thank you, Mr. Chair.

We're all human beings, all cut from the same cord. If there’s
anything I've learned in 45 years of ordained ministry, it’s that we
all suffer similarly, we all have similar weaknesses.
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When I arrived at the Supreme Court in the late 1990s, at least
my fellow conservatives and I had convinced ourselves that the
conservative members of the Court were beleaguered. They were
disfavored. They were routinely maligned and insulted in the pub-
lic arena. We thought they needed some shoring up.

We also were concerned that some of them had assured, in their
testimony during a confirmation hearing, that Roe v. Wade was set-
tled law and that maybe, just maybe, other forces could work to in-
timidate them from coming after Roe.

So, we wanted to create a circle of people around them that
would encourage them, applaud them, literally thank God for them,
and assure them of prayerful support, and by being present, indi-
cate to them that there were many, many Americans who were be-
hind them and hoped that they would render strong, unapologetic,
unequivocal opinions that would support the positions important to
us.
Chair NADLER. Thank you.

Briefly, can you describe the major differences you faced when
conducting outreach to Members of Congress or the Executive
Branch versus the Supreme Court? How did that factor into your
organization shifting its attention to the Supreme Court?

Mr. SCHENCK. Yes. Well, of course with the other branches there
were clear rules in place that limited the way one could interact
with the representatives of those branches.

This body, in particular, because we were aware that there were
limitations on gifts. For example, when you took someone out to
dinner, you had to be careful who can pay for this, and when it
came to honoraria for speaking engagements, and so forth.

None of that applied at the Supreme Court. We knew that there
was a great deal of liberty and latitude there and made our oper-
ation at the Judicial Branch at that level much easier.

Chair NADLER. Thank you. My time is expired.

Mr. Steube.

1 Mr. STEUBE. Thank you, Mr. Chair. I yield my time to Chair Jor-
an.

Mr. JORDAN. I thank the gentleman.

Mr. Schenck, did Gayle Wright really tell you that?

Mr. SCHENCK. Yes.

Mr. JORDAN. Justice Alito said he didn’t tell her. She said she
didn’t tell him. You’re sure she told you.

Mr. SCHENCK. Absolutely.

Mr. JORDAN. Now, you wrote a book a couple years ago, is that
right, 2018—

Mr. SCHENCK. Yes.

Mr. JORDAN. —you wrote a book?

Mr. SCHENCK. Yes.

Mr. JORDAN. I want to read a section from that book. It’s the sec-
tion where you relate you and your family were—attended oral ar-
guments at the Court, you were there in the courtroom, and that
directly involved your brother Paul, also a reverend. I just want to
read this section. You said,

With a single wrap of the gavel, Chief Justice William Rehnquist an-

nounced, “We’ll hear argument first this morning in No. 95-1065, Reverend
Paul Schenck and Dwight Saunders v. Pro-Choice Network of Western New
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York.” Paul and I winked at each other, knowing we had made history with
that “Reverend” in his name. It had been a minor victory when we per-
suaded the Court that “Reverend” should remain before Paul’s name, even
th(fugh we had been told repeatedly that legal briefs never included such
titles.

You thought it was important that, obviously, based on what you
said, that you thought it was important that the title “Reverend”
be in front of Paul’s name. Is that right?

Mr. ScHENCK. Correct.

Mr. JORDAN. Why was that?

Mr. SCHENCK. Because we saw it as a religious liberty matter
and that this would make it clear that it fit in that category.

Mr. JORDAN. Did Chief Justice Rehnquist really say that the way
I just read it from your book?

Mr. SCHENCK. I can’t say that I remember that clearly.

Mr. JORDAN. Well, you’re pretty darn specific here. You've got the
number, Case No. 95-1065. The very next word says “Reverend”
Paul Schenck. You made it a big deal, about it’s the first time it’s
ever happened.

I'm just asking, did it really happen?

Mr. ScHENCK. I wish I could tell—I would have to go back and
review that.

Mr. JORDAN. So, it may not have?

Mr. SCHENCK. Possibly not.

Mr. JORDAN. Why do you say possibly not? You were emphatic
in your book.

Mr. SCHENCK. I would have to go back and—

Mr. JorDAN. Well, we did go back. We did go back. I got the
transcript right here.

Proceedings, 10:05 a.m., Chief Justice Rehnquist: “We’ll hear argument first

this morning in No. 95-1065, Paul Schenck and Dwight Saunders v. Pro-
Choice Network of Western New York.

Did you hear it?

Mr. ScHENCK. I did.

Mr. JORDAN. Was there a word missing?

Mr. SCHENCK. Title, “Reverend.”

Mr. JORDAN. Yeah. Wasn’t in there.

In your book, you said it was a big deal, so much so, that you
winked at your brother.

Did you wink at your brother?

Mr. SCHENCK. Yes.

Mr. JORDAN. What did you wink for if it wasn’t in the title?

Mr. SCHENCK. Well, it was our case.

Mr. JORDAN. That’s not—you said you winked because they in-
cluded “Reverend” in the title and the transcript says Mr.
Rehnquist didn’t.

Mr. SCHENCK. Perhaps not.

Mr. JORDAN. Perhaps? Did the court reporter get it wrong? Did
he say it and court reporter get it wrong?

Mr. SCHENCK. Well, then—

Mr. JOrRDAN. Well, we got the audio too. I want to play that for
everyone to hear.

[Audio recording played.]

Mr. JORDAN. Reverend, did you hear that?
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Mr. SCHENCK. I did.

Mr. JORDAN. Was there a word missing that’s different from
what you put in your book?

Mr. SCHENCK. A title, yes.

Mr. JORDAN. What was that title?

Mr. SCHENCK. Reverend.

Mr. JORDAN. “Reverend” was not there, right?

Did you wink at your brother?

Mr. ScHENCK. I think I did. In fact, I think I actually—

Mr. JORDAN. Oh, wow.

Mr. SCHENCK. —hooked him.

Mr. JORDAN. So, now you got more details. You got the key detail
wrong, what you were writing about in your book, but now you re-
member an additional detail. You not only winked, but you also el-
bowed your brother.

Mr. ScHENCK. I think I did.

Mr. JORDAN. Even though the reason for the wink in your writ-
ing was the fact that “Reverend” was used in the title, something
that never had been done. It wasn’t used. We’re supposed to believe
you today. We're supposed to take your word over Justice Alito’s
word. We're supposed to take your word over a lady who gave you
dollars, donated to your cause, Ms. Gayle Wright.

You’re disparaging her name, Justice Alito’s name, and the
Court, and you have this, which obviously didn’t happen. We got
the transcript; we got the audio. You made it a big deal in your
book.

One thing I've learned: People who mislead folks on small things
mislead them on big things. You know what? You can lie in a book,
it’s not a crime. You can lie to The New York Times, that’s not a
crime.

When you come in front of Congress and you say things that are
not true, you’re not allowed to do that. You’re not supposed to do
that. We've seen it. You're not supposed to do that.

I yield back.

Mr. JOHNSON of Georgia. [Presiding.] The gentleman yields back.
At this time the time has expired, and so I will therefore recognize
myself for five minutes of questions.

Reverend Schenck, I've been in Congress now for 16 years, and
never have I witnessed the kind of savage attack that has been lev-
ied against you today. I've never seen that or heard that happen
before.

Mr. JORDAN. Will the gentleman yield?

Mr. JOHNSON of Georgia. No, I won’t.

I'd like to know, sir, I mean, do you have any response to any-
thing that Attorney Paoletta said about you?

Mr. SCHENCK. Yes. Couple of things. One is, I think he alluded
to finding that I had made untruthful statements under oath,
something like that.

In those days, I was a street activist, and these were—there were
a number of criminal proceedings. At that time, we felt we were
not—those of us who were activists—were not obligated to incrimi-
nate ourselves. It was up to others to prove their accusations
against us.



73

I will say that, activists, like politicians, become hyperbolic. We
use inflammatory language for effect.

At this season of my life, when the most important things to me
are the love of my family, the hugs of my new grandchild, and real-
ly, probably the last third of my professional career—and maybe
life—what matters to me is telling the truth, is speaking candidly.

Mr. JOHNSON of Georgia. Let me—

Mr. ScHENCK. That’s what I've come here to do.

Mr. JOHNSON of Georgia. Thank you for that.

Let me just say that having looked through your background,
having seen that you were born to a father who was Jewish, a
mother who was Catholic, she converted to Judaism, but then as
you got older, you converted to Christianity, took flack for it from
the family, which was—later, they embraced you. You were a man
who has stood on principle, even though I have disagreed with
many of the positions that you have taken over the years. I don’t
think it can be said that you are a gentleman who lacks principle
and character, and does what you believe and is truthful and hon-
est. So, I want to thank you for being here today.

I want to ask you, what was the relationship between the Su-
preme Court Historical Society and your efforts with influencing
Justices at the Supreme Court or at least bolstering them in their
thinking?

Mr. SCHENCK. Mr. Chair, in 1999, my organization acquired a
piece of property across the street from the Supreme Court which
we thought would give us advantage in accessing the Court, and
it did. At that time I discovered the existence of the Supreme Court
Historical Society, in particular, that it sponsored an annual dinner
inside the Court hosted by the Chief Justice, often attended by
most of the other Associate Justices, and that one could join the So-
ciety and enjoy access to those events, which I did. I joined the So-
ciety, and it became an entry point for our work.

Mr. JOHNSON of Georgia. You actually had donors to raise money
for the Supreme Court Historical Society. Is that correct?

Mr. ScHENCK. Yes. I encouraged our people to contribute gener-
ously.

Mr. JOHNSON of Georgia. Do you have any idea how much money
you were able to raise for the Supreme Court Historical Society
and what that money may have been used for?

Mr. SCHENCK. I never actually added it up, but it was consider-
able. It was certainly—

Mr. JOHNSON of Georgia. Over $1 million?

Mr. SCHENCK. It could have been.

Mr. JOHNSON of Georgia. Professor Fredrickson, can you tell me
how my bill, the Supreme Court Ethics Recusal and Transparency
Act, would potentially prevent or at least root out influence cam-
paigns like the one that Reverend Schenck has described?

Ms. FREDRICKSON. Yes. Thank you, Mr. Johnson. Thank you for
your very fine work on this legislation.

A couple of obvious ways. The disclosure standards for gifts, trav-
el, and income would go to the private dinners and the travel that
was described by Reverend Schenck, a mandatory recusal with a
policing mechanism for the Court itself to review recusal, motions.
I think those things would go very much, both to potentially the
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reality of conflicts of interest, but certainly the perception that so
many people have that there are ethics problems on the Supreme
Court.

Mr. JOHNSON of Georgia. Thank you. My time has expired.

I now recognize the gentleman from Arizona, Representative
Biggs, for five minutes.

Mr. Bigags. Thank you, Mr. Chair.

Mr. Schenck, I have to say, there is something in the law that
we call hearsay, and hearsay is inherently unreliable, and we don’t
allow that in. In your case, you've got hearsay built upon hearsay
built upon hearsay. It’s inherently unreliable. It’s incredible. It’s
unbelievable. So, we don’t let that in. You would have to have three
exceptions to the hearsay rule to get that in. You've got none.
You’ve got none.

At the law we call it hearsay, you know what we call it in the
world away from law? Gossip, innuendo, deceit, and I have to sell
you, it is one of the most pernicious performances I've seen publicly
in a long time.

I find it interesting, Mr. Chair, we're having this hearing given
the Committee’s lack—the Democrats’ lack of reaction to the leak
of the draft in the Dobbs decision. You held zero hearings on it. An
assassination threat was made. You slow-walked security legisla-
tion for Supreme Court Justices. Today, we’re here based on a guy
who’s telling us a story that someone allegedly told him about
somebody allegedly told him. That is a what’s pernicious here.

Politico, it’s not a friend of Justice Alito. They spent months try-
ing to corroborate your story. They said, quote, “they’re unable to
locate anyone who heard about the decision directly from either
Alito or his wife before its release at the end of June 2014,” end
of quote.

We’re having a hearing today on this topic when the majority
have ignored real threats to the Supreme Court over the past year.

For example, following the leak of the draft Dobbs decision, daily
protests outside the home of Supreme Court Justices were encoun-
tered trying to sway or influence the Dobbs decision; but we didn’t
have a hearing on that.

In June, Nicolas Roske was arrested outside the home of Justice
Brett Kavanaugh after he admitted that he came from California
to Maryland to assassinate Justice Kavanaugh. We didn’t have a
hearing on that, but we’re having a hearing today based on spe-
cious defamatory statements.

Mr. Paoletta, thanks for being here today.

You saw the coverage of the constant protests at the Supreme
Court earlier, I believe.

Mr. PAOLETTA. Yes.

Mr. BicGs. What were those protests designed to accomplish do
you think?

Mr. PAOLETTA. The protests, beginning in part with Senator
Schumer standing on the steps of the Supreme Court, and in my
view, physically threatening Justices Kavanaugh and Gorsuch and
telling them that if they rule a certain way, they will pay the con-
sequence, they won’t know what hit them.
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So, we also have to remember it went back to Senator Schumer
making that threat on the steps of the Supreme Court about what
kind of case? An abortion case.

All of these threats, all of these protests are designed to intimi-
date the Justices, but even more so, fear for their life. I mean, in-
timidate them as Justices, but fear for their life, and that is why
Justices have around-the-clock security now, which I think is un-
heard of. It’s all caused, right—and let me put it this way. I don’t
think they’re protesting the liberal Justices. Okay. These are all
targeted at the conservative Justices and have put their life in dan-
ger, all of them.

Mr. BiGGgs. The design is to have a long-term impact on the
Court and on decisions that come out of the Court.

You might be aware that the Chair of this Committee, Chair
Nadler, and several other Members of this Committee are sup-
porting legislation to expand the number of Justices on the Su-
preme Court. A Member of this Committee tweeted out: The Su-
preme Court expansion is infrastructure.

o Wh})f do you think they want to expand the size of the Supreme
ourt?

Mr. PAOLETTA. For many, many years, the Supreme Court has
basically been a super legislature putting in place sort of policies,
and, essentially, laws that they couldn’t get enacted through the
democratic process.

So, they want to return to those days and increase the court size
so that they can get these policies adopted. It’'s a terrible develop-
ment in undermining the legitimacy of the Supreme Court.

Mr. BigGs. You have a Democrat who tweeted out: Republicans
stole two Supreme Court seats to have a far-right super majority,
and now the Court is ready to strip away our fundamental rights.
Expand the Court before it’s too late.

That corroborates what your premises.

I just tell you, I'll close, Mr. Sherman, you asked what would
happen if agencies didn’t respond to letters from Members of Con-
gress. I send 75-100 letters a year. I don’t get any responses from
this Administration.

Mr. CiCILLINE. [Presiding.] The time for the gentleman has ex-
pired.

I now recognize myself for five minutes.

(Ii want to begin by thanking the Witnesses for their testimony
today.

The Supreme Court, the highest court in our Nation, no longer
has the confidence of most Americans. This institution, a historical
symbol of integrity and fairness that is meant to be free from
politicization, now seems as politicized as Congress itself, and it’s
no wonder why.

Report after report has detailed that some Justices of our highest
court are acting in defiance of the principles of ethics they’re meant
to uphold. They've accepted tens of thousands of dollars in travel
and lodging benefits that don’t get reported. They refuse to recuse
themselves in cases where they clearly have a conflict of interest.
Most recently, we’ve learned of a Justice potentially catering to a
special interest group and giving them advance notice of a pending
decision.
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Every Member of Congress, and Federal judges throughout our
system, except those on the Supreme Court, are subject to a Code
of Ethics to govern this kind of behavior. It’'s bewildering that the
Supreme Court Justices are not, and we’re clearly seeing the re-
sults of that. We have trusted them to police themselves, and clear-
ly, they have failed.

Fortunately, we know how to fix this. We can and must restore
faith in our highest court, and we can start by passing the Su-
preme Court Ethics and Transparency Act, an important court re-
form package that would do just that.

Now, I want to begin my questions, Reverend Schenck, with you.
This campaign which I think to most Americans is just shocking
that there was actually a sophisticated effort to influence either by
bucking up or strengthening the views or even changing the minds
of Justices of the Supreme Court on important issues. This is
shocking to me.

In addition to that work, was there also travel with supporters
of the higher court campaign with Justices of the Supreme Court,
both through vacation destinations, vacation homes? Can you give
some examples of some trips the Justices took, if any, with sup-
porters of Faith in Action?

Mr. SCHENCK. Yes, Mr. Chair. I was aware that Justices Alito
and Scalia had visited the home—the second or third home—I'm
not sure how they counted it—of the Wrights, Don and Gayle
Wright in Jackson Hole, Wyoming. They had both been out there
to visit. I was not aware of any other in particular.

Mr. CicILLINE. Were you aware on those trips whether or not the
Justices traveled with their spouses?

Mr. SCHENCK. I don’t recall, Mr. Chair. Maybe—and I’ll just cor-
rect myself. I was aware of one trip that Justice Scalia took with
Mr. Don Wright that involved hunting. I think they were quail
hunting somewhere, perhaps even in South America. I'm not sure.

Mr. CIiCILLINE. Thank you.

Mr. Sherman, would you speak to this question? There has been
some public reporting about this as well. Currently, are Supreme
Court Justices permitted to take trips, private trips with individ-
uals valued at—can be valued at thousands of dollars without dis-
closing that benefit?

Mr. SHERMAN. They are. There is a gift ban statute, but the reg-
ulations that apply to lower court judges do not apply—or the Jus-
tices of the Supreme Court are not bound by that. So, essentially
what you have is Justices accepting gifts based on whether they
choose to accept them or not. Everybody loves free trips. Certainly,
at the highest court in our land, we should have a transparent
process for the Justices to resolve those conflicts of interest.

Mr. CICILLINE. Are there any limitations in the existing law or
ethics provisions that limit what happens during those free trips
that Justices may take?

Mr. SHERMAN. No.

Mr. CiciLLINE. Can you describe for the American people, what
is the consequence of permitting free gifts of any value as it relates
to travel or other gifts? What is the potential danger? Why does it
matter?
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Mr. SHERMAN. So, obviously, there’s the potential danger of influ-
ence in the specter of wealthy activists using their money to get the
Justices to change their mind or decide in their favor. More impor-
tantly, an independent and impartial Judiciary is what ensures
that the law protects regular folks, like all the constituents and
holds the powerful accountable.

Mr. CICILLINE. So, if we were—I have legislation that, in fact,
would require the disclosure and set some limitations on travel
that can be given to Supreme Court Justices.

Would that address this issue appropriately?

Mr. SHERMAN. While I certainly would hope that the Court im-
plemented a Code of Conduct, that would help address the issue,
yes.

Mr. CiciLLINE. If the Court fails to do so.

Mr. SHERMAN. Yes.

Mr. CICILLINE. Thank you.

We now have two votes on the House floor, so we will recess now
and return immediately after the second vote.

The Committee stands in recess.

[Recess.]

Mr. JOHNSON of Georgia. [Presiding.] The Committee will come
to order. I will now recognize Mr. McClintock, the gentleman from
California, for five minutes.

Mr. McCLINTOCK. Thank you.

Mr. Chair, this hearing is absolutely astonishing to me. Your star
Witness is a pathetic grifter, a documented liar, and he comes here
to tell us that in 2014, Justice Alito told a dinner companion how
the Supreme Court would rule in the Hobby Lobby case. His source
vehemently denies it. The Justice vehemently denies it. There are
no contemporaneous notes or recordings, and not a single news-
paper can corroborate this, although they desperately tried.

So, the testimony is impeached by the very sources the drifter
claims to have had, and there’s nothing, nothing, to support his
claims. He didn’t think to share it publicly until eight years later
when the left began a concerted effort to smear Justice Alito for the
Dobbs decision, and to delegitimize the Court as an institution be-
cause they intend to pack it.

Meanwhile, the Judiciary Committee, the Judiciary Committee,
has no interest in some fundamental questions, like who leaked the
draft of the Dobbs decision? Or why isn’t the Justice Department
enforcing the law to protect Supreme Court Justices from intimida-
tion at their own homes? Or did the Justice Department really
interfere in the 2016 and 2020 presidential elections? Those are im-
portant questions.

This is a theatre of the absurd, and it’s how the left operates,
outrageous and slanderous claims, and when they’re thoroughly de-
bunked, they just move on to the next target.

Mr. Chair, I am sincerely embarrassed for you. I'm sincerely em-
barrassed for your colleagues. This hearing puts a punctuation
mark on the whole sad proceedings of this Committee.

My problem in asking questions is simple facts are so damning
against the Democrats as to make any further commentary point-
less. So, res ipsa loquitur, the thing speaks for itself.
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I'll simply ask Mr. Paoletta for any thoughts that he has in my
remaining time.

Mr. PAOLETTA. Mr. McClintock, thanks for the opportunity.

It’s just, as I said in my opening statement, we're left with rely-
ing on the credibility of Mr. Schenck’s word. I noticed because, of
course, he didn’t turn his testimony in until 10 minutes before the
hearing, when I think the rest of us did the night before by 6
o’clock. So, we couldn’t cross-check it before the hearing. He says—
there was an interesting story line in one of his comments. I pulled
up a Christian News wire story from I think the day of the Hobby
Lobby—what was—of the decision. He’s referencing the fact that on
the day of the oral argument, he claims in here that—TI’ll read it.

On the day their case was argued before the Justices, Reverend Schenck
led the Greens and the Hahn family, owners of Conestoga Wood Specialties,

for an unprecedented prayer service in the Supreme Court dining room just
before they all entered the courtroom.

I thought that was impossible to be having a prayer service on
a day of oral argument in the dining room. Okay. The Supreme
Court is a pretty locked-down place in general. When they’re doing
oral arguments, it’s very locked down for things like that.

If you look at his testimony today, he says, “On March 25, I at-
tended the oral argument in the Hobby Lobby case, having ob-
tained a reserved seat from the Marshal’s office.” Earlier that day,
I convened a prayer service in the Supreme Court’s cafeteria dining
area, which attorneys for both Hobby Lobby had attended.

So, he’s changed it completely from this behind-the-scenes sort of
access of going into the dining room of the Supreme Court to the
cafeteria, which is literally open to the public when you’re there.
So, again, this is, just—there’s so many of these things.

Again, going back to what Congressman Jordan had brought up
about this, his book, which I saw this weekend, about how he was
so happy that Chief Justice Rehnquist had said Reverend Paul
Schenck as he called up the case, and it’s a complete lie.

Now, if you look at Mr. Schenck’s book, he had to have looked
back at that because it has the caption of the case. Like, he had
to go back and look at what was actually said to write his book.
So, back in 2018 when this book came out, he was looking—and he
literally invented that scene, but he put that word in there for
Chief Justice Rehnquist to say, so he could support his story line
that somehow he had overcome all these naysayers and gotten the
Court to put Reverend in his name.

So, that is why he’s not a reliable, narrator of the truth as I say.

Mr. McCLINTOCK. Al contraire. He’s the Democrats’ star Witness
in this. It’s upon his ridiculous testimony they base this entire
hearing, their last hearing of this session. I think it’s a reflection
on them more than anything. As I said, I think it is a fitting way
to end a pathetic session of this Congress and the work of this Ju-
diciary Committee.

With that, I yield back.

Mr. JOHNSON of Georgia. The gentleman yields back.

I will now recognize the gentlelady from the State of Washington,
Representative Jayapal for five minutes.

Ms. JAvAaPAL. Thank you, Mr. Chair.

Thank you all very much for being with us today.
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Blatant moral and ethical violations in the Supreme Court, the
highest court in the land, have eroded America’s trust in our sys-
tem. From Justice Clarence Thomas’s failure to recuse himself
after his wife’s questionable January 6th-related activities to lavish
private dinners and trips paid for by wealthy donors, the Supreme
Court is long overdue for a more ethical Code of Conduct.

I wanted to focus on how wealthy donors cozy up to Justices and
influence SCOTUS decisions.

Reverend Schenck, it’s been reported that you trained your
stealth missionaries to get to know the conservative Justices at a
personal level and support their conservative viewpoints through
faith.

Did you instruct them to talk to Justices in a specific way? What
were they trained to say or not say?

Mr. SCHENCK. Thank you, Representative Jayapal.

Yes, I did. We had orientations. We told them what would be ap-
propriate, even how to address the Justices, and then to find areas
of commonality that might establish a rapport. That proved to be
very effective.

Ms. JAYAPAL. Were these Justices aware that you were seeking
to influence or embolden their decisionmaking on the bench, or at
least encourage or support more hard-line or conservative-leaning
positions?

Mr. SCHENCK. I'm not certainly how to answer that because I
didn’t—I wasn’t inside their thinking. Over time, I felt that our
presence there became more welcome, and that was just registered
by the amount of invitations that they extended to our stealth mis-
sionaries for conversation and even visits inside chambers.

Ms. JavapAL. Can you talk about how the messaging, particu-
larly prayers in the company of conservative Justices, were shaped
as political?

Mr. SCHENCK. Yes. I was trained that prayer should always end
with an uncertainty and a submission to the will of God, whatever
that may be. On the other hand, there’s another kind of prayer
that telegraphs a different kind of message. When you pray for a
specific outcome, it is not necessarily conversation with the Divine
anymore; it’s a conversation between two persons and of a privi-
leged nature because very few people will interrupt a prayer. So,
you can get through the cases you’re making in a very effective
way.

Ms. JAYAPAL. So, a wealthy interest group regularly wines and
dines the Supreme Court Justices for the specific purpose of
swaying opinions on landmark cases that will affect millions of
Americans.

Members of Congress have already requested that the Supreme
Court launch an inquiry into these claims. Has the Supreme Court
demonstrated any openness to an investigation, Mr. Sherman?

Mr. SHERMAN. Not that I'm aware of. The Court has no trans-
parent process for either receiving or investigating complaints or
allegations of ethical misconduct, which we have seen both with re-
spect to the Dobbs leak and the allegations made by Reverend
Schenck here, which, again, pales in comparison to the trans-
parency and accountability measures, both in the Executive Branch
and in Congress.



80

Ms. JAYAPAL. Professor Fredrickson, why is explicit partisanship
concerning when it’s demonstrated by Members of the Judiciary?
Why would we generally want Justices to appear nonpartisan? Is
it the same as appearing impartial? I think this is important for
the whole country to understand.

Ms. FREDRICKSON. Both of those are critical elements for the Ju-
diciary, to be nonpartisan and to be impartial. Obviously, unlike
Members of Congress and the President, they are not elected. They
serve under good behavior, which is generally been understood to
be for life. It means that we really do need to have a belief in their
honesty and their adherence to Rule of Law. Ultimately, when it
comes down to it, we have to remember what Alexander Hamilton
said in Federalist 78, which is that the Judiciary is the least dan-
gerous branch because it has neither purse nor sword, unlike the
Executive or the Congress, and that its power is in the public con-
fidence and the faith in their adherence to Rule of Law. If they
start to lose the public confidence, then we lose our Rule of Law.

Ms. JAYAPAL. In fact, that’s already happened. We’ve seen a his-
toric drop in public confidence. If the American people can’t trust
the independence of the Judiciary, of the decisions, the very foun-
dations of our democracy are threatened.

It's why I introduced H.R. 7706, the Judicial Ethics and
Anticorruption Act, which bans Federal judges from owning con-
flicted assets and a number of other things.

I know my time has expired, so, Mr. Chair, I yield back.

Mr. JOHNSON of Georgia. Thank you.

Next, the gentleman from Wisconsin, Mr. Fitzgerald, is recog-
nized for five minutes.

Mr. FITZGERALD. Thank you, Mr. Chair.

To Mr. Paoletta, as many of my colleagues have noted, following
the leak in the decision in the Dobbs case there were several in-
stances of fanatics professing anti-life views targeting, destroying,
and vandalizing numerous pro-life facilities and groups to further
their political cause.

I led a letter to Attorney General Garland with my colleagues
from Wisconsin regarding a specific case of arson that you may
have heard of against a pro-life office in Madison, Wisconsin. Six
months later, there still has been no arrest in that case. Many peo-
ple, including the head of Wisconsin Family Action, are rightfully
questioning whether State and Federal law enforcement are not
pursuing this case simply because it was against a pro-life facility.

I share the frustrations with the lack of justice in this case. So,
could you answer for me: What can Congress do to shed more light
on these attacks and ensure that law enforcement is doing their job
diligently in these specific instances?

Mr. PAOLETTA. Congressman, I think it’s very troubling that the
Department of Justice has done nothing in response to all these at-
tacks. It’s really—these attacks have been despicable, and the fact
that the Department of Justice I don’t think has done anything in
response to them is truly troubling. I think Congress should have
looked into it long ago. Perhaps, in the new Congress investigating
the Department of Justice for why they didn’t look into these at-
tacks is a good use of time and accountability. If you want to talk
about accountability and transparency, let’s see why the Depart-
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ment of Justice hasn’t done anything to protect these tremendous
organizations that help women who are in trouble.

You see Democrats in Congress belittling these organizations. I
think I saw Senator Warren saying they were con organizations or
something like that, really just offensive comments.

So, that’s what I would hope Congress would do in the next Con-
gress.

Mr. FITZGERALD. Very good.

Just to follow up. The Dobbs draft opinion was leaked months
ago. Despite an investigation, as we know, the leaker still has not
been identified. We are circulating an accountability Act that would
specifically focus on leaks, which would make it a crime to leak any
of this confidential information from the Supreme Court.

Do you see a path to ever finding this specific person for the
leak? Then, ultimately do you think that we can hold them ac-
countable?

I think the frustration that many Members of Congress are ex-
pressing at this point is that there aren’t many secrets in this
town. For some reason, this individual has certainly been shel-
tered, and there is absolutely, I think, evidence that there are spe-
cific people that know who this purpose is, and why they haven’t
been identified at this point is beyond me.

Mr. PAOLETTA. It was, again, a despicable act, whoever leaked
that opinion, in my view, trying to bring down the Supreme Court
and the integrity and the working relationships among the Justices
in terms of doing their work.

So, I join you. I hope the leaker is found and held accountable.
We can speculate all day as to who did it and how they did it. I
assume that this person was careful and thought it through before
they did it. I'm not sure we’ll ever find that person in the near-
term. I hope we do, but it was a despicable act.

Mr. FITZGERALD. Very good.

I have one more question for you. During the Trump Administra-
tion, Congressional Democrats and leftist organizations used dark-
money allegations to criticize the Trump Administration and the
Senate’s success in confirming conservative judicial nominees.
However, Democrats conveniently ignored their role in using dark
money groups. Democrats’ active role in lobbying against judicial
nominees can be traced back to the partisan campaign led by then
Senate Judiciary Chair, Joe Biden, against the Reagan Supreme
Court nominee, Judge Bork, that we’re all familiar with.

More recently, Demand Justice reportedly sought to spend $5
million to try and block the confirmation of Brett Kavanaugh.

Additionally, Amalgamated Charitable Foundation is a 501(c)(3)
and a donor advise fund, which is basically a charitable savings ac-
count for donors. It was created by the labor unions and Amal-
gamated Bank to support left-wing causes.

My question would be, just to kind of sum this up, would be, is
there a way of tracing this dark money? How prevalent do you
think it is in the system? As far as you can tell, why do you think
that there’s this double standard that exists between any times you
talk about dark money on one side versus another?

Mr. PAOLETTA. Look, the First Amendment is important and for
people to be able to contribute and have the anonymity protected
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and to have, you know, the free flow of exchange and sort of effi-
cacy. There is a wicked double standard that the Democrats—I
think when you look at the amount of money that is spent on ei-
ther side, I think it’s Arabella Advisors and all of their tentacles
far exceed anything that the conservatives or—I don’t know that
for sure, but I think that’s right. So, it’s a double standard. You
know, I'm not—

Mr. JOHNSON of Georgia. The gentleman’s time has expired. If
you would just wrap up.

Mr. PAOLETTA. It’s a double standard.

Mr. JOHNSON of Georgia. Thank you.

Mr. FIrZGERALD. Thank you, Mr. Chair.

Mr. JOHNSON of Georgia. We’ll now go to the gentleman from
California, Representative Swalwell for five minutes.

Mr. SWALWELL. I thank the Chair.

At the beginning of the hearing, Mr. Jordan alluded to threats
that were made toward Judges Kavanaugh, Gorsuch, and others,
and I want to make it clear that I, and I believe most of my col-
leagues have denounced any threats of violence that have been
made to any judges, to any public officials. That’s not how we con-
duct ourselves in this country. We enact the will of the people
through voting, not through violence.

I do want to ask the Ranking Member, because he wants to have
this conversation. Will he, after tweeting this morning a tweet that
said: “The left attacks Justices Thomas and Alito because they’re
standing up for the Rule of Law, the Constitution, and freedom.”
Will the Ranking Member denounce what the former President
said last week when he said: “A massive fraud of this type and
magnitude allows for the termination of all rules, regulations, and
articles, even those found in the Constitution.”

So, I will wait after my time is up to see if the Ranking Member
endorses Donald Trump’s call to terminate the Constitution, be-
cause the Ranking Member seems to have a high interest in pro-
tecting it, or if he will continue to be silent, and I think we should
all conclude that his silence is complicity.

Since we’re on the topic of denouncing violence, will the Ranking
Member also denounce the tweet that he put out praising Kanye
West. He tweeted: Kanye. Elon. Trump. Kanye went on after that
tweet, of course, to say that he’s going to declare a war on Jews,
and, also, that he would go on to praise Hitler.

So, I will wait again for the Ranking Member. Does he stand
with Kanye and his hatred of Jews and love for Adolf Hitler, or will
he denounce it? Again, we will wait to see because the Ranking
Member has a lot of opinions, Mr. Jordan, about what others
should be denouncing. So, we will wait to see what you can do.

Moving on to Mr. Schenck. Mr. Schenck, thank you for coming
forward. Your testimony is important as Americans wonder if the
Supreme Court can be independent and credible.

I have to ask you for the sake of your own credibility, are you
being paid by anyone for your testimony today?

Mr. SCHENCK. No.

Mr. SWALWELL. Have you been paid by anyone for this story that
was printed in The New York Times about what you heard eight
years ago?
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Mr. SCHENCK. No, Congressman.

Mr. SWALWELL. In fact, have you received threats, including
death threats, because of what you’ve said?

Mr. SCHENCK. I don’t know if they rise to death threats. They
have certainly been quite menacing. Yes, I have received those
kinds of threats. It’s been very costly for me, both for the current
organization that I'm leading, for me personally, and most espe-
cially for the duress on my family.

Mr. SWALWELL. Well, I'm sorry to hear that as someone who re-
ceives the same types of threats and thinks about their family first.

I have to ask then, if you're not being paid for coming forward
with this information, and you are suffering threats to yourself and
your family and your personal finances, why did you come?

Mr. SCHENCK. For three reasons, Congressman. First, I felt it
was a moral obligation. Second, in this season of my life in min-
istry, I made a new resolution that truth telling should be at the
core of everything that I do. Finally, I think it’s in the best inter-
ests of the country. I think it’s in the best interests of the Court
where I spent 20 years, and still have great respect for the institu-
tion and almost venerated in a sense. Its integrity is critical to its
success and role in our democracy.

So, those are the three principal reasons I'm here. There are
more, but they haven’t come without cost.

Mr. SWALWELL. Thank you, Reverend. God bless you and your
family as you come forward with the truth.

Mr. Chair, I yield back. I will sit here to see if Jim Jordan will
address Donald Trump’s threats to the Constitution or if Mr. Jor-
dan will just simply look the other way.

Mr. JOHNSON of Georgia. Mr. Swalwell, would you yield your bal-
ance to the gentleman—

Mr. SWALWELL. I yield back, Mr. Chair.

Mr. JOHNSON of Georgia. —Mr. Jordan?

I think, Mr. Jordan, are you—okay. Mr. Jordan wanted a couple
of seconds to answer.

Mr. SwALWELL. Yes. Will Mr. Jordan denounce President
Trump’s termination of the Constitution?

Mr. JORDAN. President Trump has clarified his comments regard-
ing the Constitution. He put out another post, I think a day or so
later, maybe even the next day. I can’t recall.

Everyone knows President Trump, there’s no way this guy is
anti-Semitic. This guy was the most pro-Israel President in history,
put the embassy back in Jerusalem. Abraham—the most pro-Israel
President we’ve ever had, did more in foreign policy in the Middle
East than any President we’ve ever had, so—

Mr‘.? SWALWELL. Do you denounce your tweet praising Kanye
West?

Mr. JORDAN. That tweet was not our account. That tweet—

Mr. JOHNSON of Georgia. The gentleman’s time has expired.

Mr. JORDAN. No. It’s my time.

Mr. JOHNSON of Georgia. He yielded the balance of his time.

Mr. JORDAN. Well, he’s over time. I haven’t used my time yet.

Mr. JOHNSON of Georgia. No, you have not.

Mr. JORDAN. Well, I'll let Mr. Gaetz and Mr. Bishop, and then
I'll come back. I have a lot of questions for these Witnesses.
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Mr. JOHNSON of Georgia. The Chair will recognize the gentleman
from Florida, Mr. Gaetz, for five minutes.

Mr. GAETZ. Thank you, Mr. Chair.

Let me start by saying it used to be the case on Palm Beach Is-
land that at the private clubs, no Blacks or Jews were even allowed
to be members or invited as members, and it was actually Donald
Trump, before he was in politics, that made that very important
change so that we weren’t treating people differently based on their
immutable traits.

I also want to say on the subject of this hearing, when it comes
to Supreme Court ethics and guardrails, I am supportive of bipar-
tisan efforts to have some sort of an ethics construct on the Court.
I don’t understand why Congress is subject to ethics rules, the Ex-
ecutive is subject to ethics rules. Because we put a black robe on
somebody and give them a lifetime appointment, all the sudden
when they fail to enact their own ethics rules, we just allow that
to occur?

To my friends on the right, like, if you can buy off Supreme
Court Justices, the left is definitely going to end up being way bet-
ter at that than we are. So, I would suggest in the next Congress
when this is more than just a theatrical exercise, we actually work
together on opportunities to have strong ethics requirements that
enhance the public perception of the Court.

I yield the remainder of my time to Mr. Jordan.

Mr. JORDAN. I thank the gentleman for yielding.

Mr. Schenck, how did The New York Times get the story?

Mr. ScHENCK. They called me and asked me to confirm facts sur-
rounding what they had heard about a 2014 leak of the Hobby
Lobby decision.

Mr. JORDAN. What prompted them to call you?

Mr. ScHENCK. They said they had learned some facts about the
case, and they were asking me if it was true.

Mr. JORDAN. From whom?

Mr. SCHENCK. They did not—the reporters did not tell me from
whom they learned it.

Mr. JORDAN. Just out of the clear, blue sky, they come say, hey,
did Ms. Wright at a dinner party hear from Justice Alito the out-
come of a pending case, in particular, the Hobby Lobby case? Did
she call you? How did they know the facts, the alleged facts? Be-
cause they’re not facts. I don’t think it happened.

Mr. SCHENCK. That was not the question they asked me. The
first call from reporter Jodi Kantor, I think it was something along
the lines of, we are aware of a possible prior leak, and that you
were involved. Can we ask you some questions about that? It was
words to that effect.

Mr. JORDAN. What did you say then?

Mr. SCHENCK. I said I was not prepared to talk about that.

Mr. JORDAN. Okay. Then you subsequently talked to The New
York Times. So, when did you call them back?

Mr. SCHENCK. It was probably days to—I would say certainly
multiple days. I was very conflicted. I wanted to keep this a private
matter. I did not intend to go public with it.
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Mr. JORDAN. Well, do you remember the date that you did call
The New York Times back and tell them the alleged story that you
have shared here today?

Mr. SCHENCK. It may have been late May. I would have to con-
sult my notes on that, but—

Mr. JORDAN. Let me ask it this way: You said this to The New
York Times after the actual leak of the Dobbs opinion?

Mr. ScHENCK. Let me think about that for a minute, Congress-
man.

Mr. JORDAN. I just want—I'm trying to figure out where it fits
in. You have the Dobbs leak on May 2. You write a letter to the
Chief Justice of the Supreme Court, Justice Roberts, on June 7.

When did you talk to The New York Times?

Mr. SCHENCK. Sometime—I would have to check again, but it
was sometime in late May to early June.

Mr. JOrRDAN. Before you sent—so it was more important to talk
to the press about this leak than it was to send—put the Court on
notice of something that’s so egregious that you’re here today testi-
fying in front of Congress?

Mr. ScHENCK. Oh, I was in great turmoil about the whole mat-
ter, Congressman. I was literally praying on it. I was agonizing
over it—

Mr. JORDAN. Well, I appreciate that.

Mr. SCHENCK. —what I should do about it.

Mr. JORDAN. It’s important. I appreciate that.

You did it before you sent the letter to the Chief Justice?

Mr. SCHENCK. Off the record. Strictly off the record, I did answer
some questions.

Mr. JORDAN. Well, now we're talking off the record. Why off the
record? If it’s so darn important you’re praying for it, why not just
tell them? More importantly, if you really want this to happen, why
not go to the Chief Justice first? Why not go to the Court first? If
you’re so concerned this is so egregious, we've got to come forward
even though—why not do that? But no, no. You said I'm going to
go off the record with The New York Times.

Mr. SCcHENCK. I wonder, Mr. Jordan, have you ever dealt with
the Chief Justice? I wasn’t sure I wanted to get called in by the
Chief Justice.

Mr. JORDAN. I do a call with the Chief Justice. We do a call
where we talk about the Courts and the whole system.

Mr. GAETZ. Well, Mr. Jordan, maybe the reason that he was off
the record then was because there was no book deal.

Mr. JORDAN. Maybe, maybe. My time is up.

Mr. SCHENCK. Could I ask just to your comment, Mr. Gaetz? I
couldn’t hear that. I'm so sorry.

Mr. GAETZ. Yeah. Maybe a book deal—

Mr. SCHENCK. There was no book deal.

Mr. GAETZ. —would be a motivator.

Mr. ScHENCK. No, absolutely no book deal. There was no book
deal, no consideration of a book deal.

Mr. JOHNSON of Georgia. The gentleman’s time has expired.

We'll now go to the gentleman from California, Mr. Lieu, for five
minutes.

Mr. Lieu. Thank you, Mr. Chair.
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I heard some disturbing comments from my colleagues across the
aisle today that somehow, we need to not criticize the Supreme
Court, that we need not to attack the legitimacy. That is just abso-
lutely wrong. We are coequal ranks of government. Our job is to
conduct oversight over the other branches of government, including
the Supreme Court. If they have self-inflicted wounds, if they do
bad things, it’s our job to criticize them and to show that to the
public. We are not here to prop up institutions if they don’t deserve
to be.

Now, one reason the United States Supreme Court is at its low-
est approval rating in U.S. history is because multiple Supreme
Court Justices lied to the American people.

So, I have some questions for Professor Fredrickson. These Jus-
tices lied during their confirmation hearings, and this is how we
know. In the Dobbs majority opinion, the majority states that Roe
was egregiously wrong from the start. Justices Gorsuch and
Kavanaugh signed under that opinion. They had to know at the
time of their confirmation hearings that Roe was egregiously wrong
from the start.

So, Professor Fredrickson, did Justice Kavanaugh tell the Amer-
ican people under oath during his confirmation hearings that Roe
was egregiously wrong from the start?

Ms. FREDRICKSON. No, I don’t believe so.

Mr. LiEvu. Did Justice Gorsuch tell the American people that he
believed Roe was egregiously wrong from the start?

Ms. FREDRICKSON. No, I don’t believe so.

Mr. Lieu. In fact, they did exactly the opposite. Justices
Kavanaugh and Gorsuch went out of their way to assure the
United States Senators under oath and the American people that
they view Roe as settled precedent. In fact, he told Senator Lindsey
Graham that he would have walked out the door had Trump asked
him to overturn Roe. Justice Gorsuch said:

I would tell you that Roe v. Wade, decided in 1973, is a precedent of the
United States Supreme Court. It has been reaffirmed. A good judge will

consider it as precedent of U.S. Supreme Court worthy of treatment as
precedent like any other.

He did not say Roe was egregiously wrong from the start.

Then Justice Kavanaugh had the following to say. He said: “It
is settled as a precedent of the U.S. Supreme Court, entitled to the
respect under principles of stare decisis.” The Supreme Court has
recognized a right to abortion since the 1973 Roe v. Wade case and
has reaffirmed it many times. Kavanaugh did not say that Roe was
egregiously wrong from the start.

These two Justices lied to the American people. They went out
of their way to assure U.S. Senators and the American people that
they viewed Roe v. Wade as settled precedent. That is one reason
the U.S. Supreme Court is at its lowest approval rating in history.
That’s why we need to also pass a Supreme Court Code of Ethics.

Then in my remaining time, I would like to ask Reverend
Schenck some questions. So, clearly, when The New York Times
called you and asked you about the Supreme Court, they already
had information that there was a leak of the Hobby Lobby decision.
Is that correct?

Mr. SCHENCK. Yes.



87

Mr. LieU. Based on that article and the leak of the Hobby Lobby
decision, it is certainly possible that the Dobbs decision was actu-
ally leaked by conservatives on the Court. Isn’t that correct?

Mr. SCHENCK. I'm not sure I can answer that, Congressman.

Mr. LIEU. So, I'll dismiss it. It’s certainly possible. My Republican
colleagues are adamant this leak came from the liberal Justices.
There’s no evidence of that. The evidence could certainly point to
conservatives leaking this, to hold the conservative Justices to that
opinion.

So, I wish my Republican colleagues would stop sneering the left
of liberal Justices for leaking this when there’s no evidence that
they did so.

Then, let’s talk about what Congress did to protect Supreme
Court Justices. We passed a law. We voted on the floor a bill to
help protect Supreme Court Justices, and I know it was conserv-
atives that refused to protect Supreme Court Justice law clerks
with that same production. I think that’s shameful. I think Su-
preme Court clerks should also be protected.

When we talk about actual political violence, you know who had
their skull hit by a hammer? It was a spouse of the Speaker of the
House. Multiple Republicans made fun of that. They circulate con-
spiracy theories. They said all sorts of things that were not true.
Republicans should be ashamed for doing that.

So, please stop whining about threats to Supreme Court Justices
when the actual violence of a person being hit in the head with a
hammer, had to go to surgery was a spouse of the Democratic
Speaker of the House.

I yield back.

Mr. JOHNSON of Georgia. The Chair will now recognize the gen-
tleman from North Carolina, Mr. Bishop, for five minutes.

Mr. BisHOP. Thank you, Mr. Chair.

I think Mr. Lieu is pretty far afield on a couple of things.

Professor Fredrickson, could I just ask this? Do you endorse the
rhetoric just used that Justices lied when they testified to the Sen-
ate Committee that Roe—that they were effectively open-minded
about Roe, that Roe was established law and stare decisis follows
the principles that exist in law?

Ms. FREDRICKSON. Respectfully, Mr. Congressman, I'm here to
talk about this bill, and I think we should stick to this conversation
about the ethics—

Mr. BisHOP. Yeah, but you don’t get to tell me what the ques-
tions are here. I get to decide. So, you can tell me you refuse to
answer the question I ask, and that would be revealing enough.

Do you endorse the notion that those Justices lied as Mr. Lieu
just accused them?

Ms. FREDRICKSON. I have no idea whether they lied or whether
they simply changed their minds because, as Reverend Schenck
said earlier, “we don’t know what’s going on inside their minds.”

Mr. BISHOP. Isn't it correct—

Ms. FREDRICKSON. They certainly did change positions quite radi-
cally.

Mr. BIsHOP. Isn’t it correct that a judge reserves judgment on an
issue to come before them until that case is presented? Isn’t that
the proper discord—or proper approach for a judge?
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Ms. FREDRICKSON. Indeed. However, when they're asked about
whether there is existing precedent, they’re also—generally, would
confirm that there’s existing precedent. If they say they’re going to
abide by it, one would assume they would abide by it.

Mr. BisHOP. Do you think it’s ethical to smear a Justice by con-
fusing the public about that, by suggesting that Justices being ex-
amined by a Senate Committee are lying when they’re, in fact, re-
serving judgment as to an issue that is not yet presented?

Ms. FREDRICKSON. Unfortunately, the biggest ethics smear for
Supreme Court Justices right now is all the information that has
been coming out about the trips—

Mr. BisHOP. Right. You are now answering something else. 1
asked you if what I propose to you is ethical. Is it ethical to smear
a Justice by doing that?

Ms. FREDRICKSON. You asked me whether the public would con-
sider those to be ethics problems if we were—

Mr. BisHOP. No. That’s not what I asked you.

Ms. FREDRICKSON. The perception of—

Mr. BisHOP. I'll reclaim my time if you're not going to answer my
question.

Let me move to Mr. Schenck. Mr. Schenck, in a blog post you
wrote recently—it’s up here on the—yeah, I'm sure you've seen it
here today. It says: “In my 64-plus years, I've not only believed a
fair number of consequential lies, I've promulgated them.”

Although the Chair said it was unseemly in some way, before the
Chair said that, Mr. Jordan, rather devastatingly, cross-examined
you about a claim you made in your book. So, you've proclaimed
that you are a liar, or you have been a liar.

Do you think it’s ethical for this Committee, for the majority of
this Committee to bring in an inveterate—who’s whispering in your
ear? Mr. Schenck, who is it that is whispering in your ear as you're
testifying?

Mr. SCHENCK. My counsel.

Mr. BisHOP. That’s your lawyer. So, he’s advising you in your ear
while you’re getting this question? Okay. I just wanted—

Mr. SCHENCK. Yes.

Voice. It is his right to counsel.

Mr. BisHOP. No, absolutely. I just want to know who’s whis-
pering in your ear.

Do you think it’s ethical for the majority of this Committee to
bring in someone who has professed to have been a liar, been dem-
onstrated to be a liar, to cast aspersions on a Supreme Court Jus-
tice for the purpose of bringing the Court into disrepute?

Mr. ScHENCK. Congressman, the Members of—some Members of
this Committee with whom I've spent time in prayer, Bible study,
many visits, there are Members of this Committee who have visited
my headquarters building on numerous occasions to participate in
events there, no. All during the years that I was an advocate for
certain causes, I was a passionate believer in them.

At this stage of my life, and at this part of my journey, I look
back and realize that many of the things that I promulgated were
not true.

Mr. BIsHOP. So, did you know at the time they were not true?

Mr. ScHENCK. I did not know at the time.
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Mr. BisHOP. Okay. So, you did not know the difference between
the truth and a lie?

Mr. SCHENCK. One of them—

Mr. BisHOP. Let me ask you this question. The thing that you
say that you did, you encouraged wealthy donors to insinuate
themselves with Supreme Court Justices in hopes of influencing
them. Was that unethical?

Mr. SCHENCK. I'm not an expert on judicial ethics. I don’t know
anything—

Mr. BisHOP. I didn’t set any preconditions. Was it unethical? Can
you say that was an unethical thing to do?

Mr. SCHENCK. It violated Christian ethics.

Mr. BisHOP. Okay. So, you—all right.

You’re the person that they decided to bring in here as a Wit-
ness? That says a lot.

I think to Mr. Gaetz’s point earlier, I don’t know exactly how the
Supreme Court ought to have a Code of Ethics or whether it will
change something important. I do think a lot of people want to use
it tactically to prevent them from doing their jobs, but nothing is
new here over the hearings we have had before, except Mr.
Schenck’s testimony. The Witness they decided to bring in speaks
for itself.

I yield back.

Mr. JOHNSON of Georgia. The Chair will next recognize the gen-
tleman from Maryland, Mr. Raskin, for five minutes.

Mr. RASKIN. Thank you, Mr. Chair.

Ms. Fredrickson, do most State Courts of Appeal or State Su-
preme Courts have a Code of Ethics?

Ms. FREDRICKSON. Yes. I believe most courts in the world have
a Code of Ethics.

Mr. RASKIN. So, the high courts of countries in Europe, Asia, and
Africa would be governed by Code of Ethics?

Ms. FREDRICKSON. So, I understand, yes.

Mr. RASKIN. Do you recognize this quote:

No man is allowed to be a judge in his own case or cause, because his inter-
est would certainly bias his judgment, and, not improbably, corrupt his in-
tegrity.

Ms. FREDRICKSON. Yes, indeed.

Mr. RASKIN. Where is that from?

Ms. FREDRICKSON. Well, it comes from the Latin, “No man may
be a judge of his own cause.”

Mr. RAskIN. This is James Madison’s statement in the Federalist
Papers in Federalist 10. Defining this is a cardinal principle of our
law.

So, leaving aside the questions of the leaks and this Witness, and
so on, do you think it should be something that everybody across
the country should be able to accept that the Supreme Court of the
United States should be governed by a Code of Ethics?

Ms. FREDRICKSON. Indeed, I do. I was heartened by Mr. Gaetz’s
comments, and I understand that Mr. Issa in the past has also sup-
[éorted legislation that would impose ethics obligations on the

ourt.

Mr. RASKIN. Is there anyone on the panel who disagrees with
what Mr. Gaetz said a few moments ago, that this Court should
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undertake a rigorous examination of how we can arrive at a serious
Code of Ethics for the Supreme Court?

Does anybody disagree? No. Okay. No. All right.

Let the record reflect that.

Now, Mr. Schenck, they call you a liar. They call you deceitful.
They call you manipulative, exploitative, and so on.

I take 1t that they weren’t calling you that when you were in
service of the right-wing religious agenda, though, right, or were
these same forces attacking you then?

Mr. ScHENCK. No, Mr. Raskin. In fact, I enjoyed quite a bit of
support from some of those same voices.

Mr. RASKIN. In fact, you were part of that right-wing religious
movement, weren’t you?

Mr. SCHENCK. I was.

Mr. RAsSKIN. Okay. How long were you part of that movement?

Mr. SCHENCK. Thirty-five years.

Mr. RASKIN. So, whatever your character is, you might be consid-
ered by some to be a saint, you might be considered by some to be
Satan’s spawn, or you might be considered a normal person with
virtues and vices and strengths and flaws. In any event, has your
character changed over the course of your life?

Mr. ScHENCK. No, Mr. Raskin, I think I have been consistent. I
have been through some marked changes, I described as conver-
sions that I think are important along the path.

Mr. RAsKIN. Explain the conversion that would help us under-
stand why people who would ordinarily be embracing you if you
were still saying the same things you were saying for many dec-
ades are now attacking you. What was the conversion you went
through that’s made them turn on you?

Because we've seen this many times in this Committee and next
door in the Oversight Committee. I remember when Michael Cohen
came, and he was Donald Trump’s loyal sycophantic, obsequious
lawyer for years and years, and they all defended him. Then when
he said, “I can’t take it anymore and I'm going to tell the truth
about Donald Trump,” they turned on him. Then suddenly they dis-
covered he was a liar, he was deceitful, he was manipulative.

So, what happened to you?

Mr. ScHENCK. For the last few years of my teen years and the
entirety of my adult life, I have been a committed evangelical
Christian. What I came to see in the last 12 years was how my
faith and that of the community that I have been a part of all these
years was politically coopted in what I call a Faustian pact with
the Republican Party. When my eyes were opened to that, it
changed my opinion on many things, including the stand I had
taken on abortion since—

Mr. RaASKIN. Okay. So, you didn’t want to be part of the
cooptation. You didn’t want to be part of the political exploitation.
You don’t want to be part of the political domination anymore.
Whether people think that you’re the greatest hit in the world or
the biggest jerk, this is a sincere religious revelation that you've
had. Is that right?

Mr. SCHENCK. Yes.

Mr. RASKIN. This is sincere in terms of your religious conviction?

Mr. SCHENCK. Yes, sir.
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Mr. RaskIN. Okay. The people who never attacked you before are
suddenly attacking you now. Is that right?

Mr. SCHENCK. That’s right.

Mr. RASKIN. Mr. Chair, I yield back.

Thank you.

Mr. BicGs. Mr. Chair?

Mr. JOHNSON of Georgia. The gentleman is recognized.

Mr. BiGGs. I have a unanimous consent request. I ask unani-
mous consent to submit for the record the letters of Reverend Dr.
Myke D. Crowder, Senior Pastor of Christian Life Center in
Layton, Utah, about Mr. Schenck, and the statement of Father
Frank Pavone, National Director of Priests for Life.

Mr. JOHNSON of Georgia. Without objection, so ordered.

[The information follows:]
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To Members of the House Judiciary Committee,

My name is Rev. Dr. Myke D. Crowder, senior pastor at Christian Life Center, in Layton, Utah,
since 1986 until present and founder of Layton Christian Academy in 1993. | have personally
known and worked closely with Rob Schenck in our ministry in Washington D .C. from
approximately 1988 until his departure from the ministry in 2018.

On June 6, 2016 | was a part of a group that met with the Supreme Court justices privately and
was paired with Abigail Disney, who is known to be a far left individual and is not pro-life by
stance. Before going to the dinner, Rob made it very clear so that we all understood that there
was to be absolutely no discussion about any ongoing cases as this would be highly
inappropriate. This was merely an opportunity to get some time with the justices for some of
our significant donors. This experience was professional, with general conversation and to my
surprise, the justices were more interested in me and my ministry in Utah than | anticipated
and to be sure, Abigail did her fair share of talking and she was a great partner.

Since Rob’s departure from the ministry, | have remained in contact with him. My deep,
personal relationship with him as a dear and trusted friend has been greatly challenged by his
admissions in his 2018 book, “Costly Grace”, that was made devastatingly clear to me that he
learned how to influence and raise money through dishonest manipulation of the evangelical
community and was good at it. The reasons in which we find ourselves here today may well
cause a lot of us to question what his motives are. To be sure, my experience in the ministry
there, does not at all line up with Rob’s accusations and I’'m very sorry to have to be in this
position today.

My love for Rob Schenck will always remain but my trust in his words has been completely
shattered.

Sincerely,
Rev. Dr. Myke D. Crowder
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I do so because for the better part of the last three decades, I have had a personal and
professional relationship with Rev. Rob Schenck and with his brother, Rev. Paul Schenck.
This began at the outset of my own fulltime role in national pro-life leadership as Director
of Priests for Life. Priests for Life is one of the nation’s leading pro-life organizations.

The ministry teams of our two organizations collaborated on many projects. My ministry
rented office space, and still does to this day, at 113 Second Street NE. When we began
doing so, that office was the ministry center (along with 109 Second Street) that Rob
Schenck administered.

I served for a number of years as a member of the Board of Trustees for P&R Schenck,
Associates in Evangelism, Inc., AKA Faith and Action in the Nation's Capital and the
National Pro-Life Center on Capitol Hill.

Rev. Paul Schenck, Rob’s brother, served for some years as a fulltime pastoral team
member of Priests for Life. I was privileged to receive him into the Catholic Church during
that time.

And I was party to many confidential meetings and conversations with the Schencks
throughout this period.

The projects and activities we engaged in took place under various names, like the Ten
Commandments Project, Operation Save Our Nation, and Operation Higher Court.
Two points were always clear: first, that all our activity was pastoral and religious in
nature, and second, that all our activity was legal and Constitutional.

First, the religious and pastoral nature of our activity can be summarized in the words
found on the Certificate of Appreciation that Rob and Paul sent me on January 19, 2008
(attachment one). Those words read:

“For your partnership with us in challenging Capitol Hill with Biblical Truth
and changing the nation, one policymaker at a time.”
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Consistent with this mission, Rob would always sign his letters with some variation of the phrase, “Your
missionary to elected and appointed officials,” as you can see on the attachment.

By definition, “missionary” activity means bearing witness to the Word of God, in a way that is consistent with
the mission of every bible-believing Church in America. If this is to be reframed as “undue influence,” it puts under a
shadow the legitimate efforts of every follower of Christ to carry out his command to “make disciples of all the nations™
and to “teach them to carry out everything I have commanded you™ (Matthew 28:20).

Moreover, there would be no religious reason to limit this missionary activity to two rather than three branches of
government. Of course, the outreach included the Courts.

Second, I would have never consented to one day of service with this ministry if I thought that we were
participating in or planning an effort to “unduly” influence the Court — that is, to do so in any way that is not part and
parcel of the Constitutional right of every American to express their views to elected and appointed officials, or that
would involve the breach of protocols of confidentiality — or of any kind - that are in place vis-a-vis the Court.

As Rev. Rob Schenck communicated in a letter to me of June 21, 2004 (attachment two),

“[E]verything we are doing and saying related to the Justices is fully legal, ethical and protected by the United
States Constitution...

As part of our activities, I became a member of the Supreme Court Historical Society. So did others who were
associated with P&R Schenck. This enabled us to understand the workings of the Court better, and to have opportunities,
at lectures and at the Annual Reception held every June by the Society, to meet the Justices.

At the time, Mr. David Pride was Executive Director of the Society. When I joined, both he and Rev. Rob
Schenck made clear in no uncertain terms what I already knew, namely, that it would be inappropriate to raise with the
Justices any matters that were or might be the subject of cases which they would have to decide, and that if we used our
membership to try to do that, such membership would be terminated.

We utilized only avenues that were legitimately open to everyone, including having qualified people within our
ministry contacts become members of the Board of the Supreme Court Historical Society, all as part of the stated religious
mission to bear witness to the Word of God, and not for the purpose of gaining confidential information or exercising
undue influence.

It is my sincere hope that the work of this Committee, and the fruits of this hearing, will serve to strengthen rather
than to chill the religious freedom of ministries like mine and of all Americans to be missionaries of the Word of God to
our elected and appointed officials, without having to worry that such activity will be redefined as inappropriate.

I renew my sentiments of gratitude to the Committee for receiving my input.

F Dot R

Fr. Frank Pavone

National Director, Priests for Life
President, National Pro-life Religious Council
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Mr. JOHNSON of Georgia. The Chair will now recognize the
gentlelady from Florida, Ms. Demings, for five minutes.

Ms. DEMINGS. Thank you so much, Mr. Chair.

dThank you to our Witnesses, to all of you who are being here
today.

I have to say, as I sit here as a former police officer and a police
chief, this is one of the strangest discussions. It’s interesting that
we are not having this discussion in a more proactive way.

It was even suggested earlier, as we talked about holding the
Court accountable, it was suggested that it was an effort to try to
intimidate the Court. That’s the strangest—that’s pretty strange.
See, I have always operated under a belief that everybody counts,
but everybody is accountable.

Growing up in this wonderful country that we enjoy, I have ad-
mired the Supreme Court since I was a child. No one could’ve ever
made me believe that they could be compromised.

I don’t think we can sit here, any of us can sit here and say that
their approval rating that has plummeted is something that we can
ignore.

I think about some of the landmark decisions, certainly as a per-
son growing up in Florida, and as a law enforcement officer, like
Miranda v. Arizona. It says that a person does not have the ability
to self-incrimination.

I think about Brown v. Board of Education in Topeka, that racial
discrimination in public schools was unconstitutional.

I think about Gideon v. Wainwright that says that every person,
every defendant should have access to an attorney regardless of
their ability to pay.

That’s the America that I support, and that’s the Supreme Court
that I remember.

Whether you’re looking back in history or we’re moving forward,
we should be very concerned about what’s going on in the Court,
the final arbiter of decisions that come before the Court, decisions
that affect people’s lives.

America, as they have in these cases, and as they should be able
today and moving forward, should be able to defend and have full
confidence in the Supreme Court.

As a former police chief, the most junior police officer on the force
was subject to a Code of Ethics. They had to disclose—police
c}}lliefs—we had to disclose any gifts or income, travel, and all those
things.

I just don’t—and the reason is so we cannot be compromised.
Then the appearance, the perception of compromise also should
matter. So, I'm not really sure why we would be pushing back
‘g)day against a Code of Ethics for the United States Supreme

ourt.

I'm glad for all our Witnesses and the information that you've
given. Mr. Paoletta, I just have to ask you, why do you believe that
the United States Supreme Court, the final arbiter in some very
critical decisions that affect people’s lives for a lifetime potentially,
that they should not be subject to a Code of Ethics or standard of
conduct.

Mr. PAOLETTA. I think the Chief Justice has said that they con-
sult the Code of Ethics, the one that’s—
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Ms. DEMINGS. I saw that, that they consult it.

Mr. PAOLETTA. Yeah, yeah.

Ms. DEMINGS. We didn’t leave it to police officers to consult it.
It wasn’t enough.

Mr. PAOLETTA. My objection—yeah. My objection—

Ms. DEMINGS. I just want to hear what’s the fear of having a
Code of Ethics—

Mr. PAOLETTA. Yeah. Sure. Right.

Ms. DEMINGS. —for people who will make decisions that can af-
fect us for the rest of our lives? What’s the hesitation there?

Mr. PAOLETTA. Sure. I come to testify because I object to the
gaslighting of the Supreme Court. All of the things that you're rais-
ing now—

Ms. DEMINGS. Okay. I hear that, and I understand that, and we
need to knock it off, because we need to get this right.

I heard my colleague from Florida, Mr. Gaetz, say we’re on the
same sheet of music, that I think there is room for this to happen.

I want to know why you believe that there is no need, it’s not
necessary for the Supreme Court—

Mr. PAOLETTA. Again, as I said, when you look at the Supreme
Court approval rating back in the day when Ruth Bader Ginsburg’s
husband was appearing before the Supreme Court and she was rul-
ing on her husband’s law firm’s cases, when she was speaking be-
fore the NOW Legal Defense Fund and being honored by them, do-
nating a signed VMI opinion that she wrote—

Ms. DEMINGS. Whether it’s Ruth Bader Ginsburg or any Justice,
why do you believe they should not be subject to a Code of Ethics?

Mr. PAOLETTA. Right. I just didn’t hear a Democratic Congress
talking about this Code of Ethics back—

Ms. DEMINGS. We're talking about it now. Sometimes we’re late.

Mr. PAOLETTA. I understand that—

Mr. JOHNSON of Georgia. The gentlelady’s time has expired.

Mr. PAOLETTA. I understand it. It’s just, it wasn’t talked about
in the past, and so that’s my objection to this discussion.

Ms. DEMINGS. I haven’t heard a reason why you really believe
they should not be subject.

Mr. Chair, thank you for your endurance. I yield back.

Mr. JOHNSON of Georgia. Thank you.

Mr. BisHOP. Mr. Chair, may I be recognized for a unanimous con-
sent request?

Mr. JOHNSON of Georgia. The gentleman is recognized for that
purpose.

Mr. BisHOP. I thank the Chair. I offer for the record, from The
Daily Signal, May 6, 2022, a piece entitled, “Left’s Attack on Con-
servative Justices is Attempt to Delegitimize Supreme Court”; an
article from The Federalist entitled, “New York Times Knowingly
Printed False Smear of Justice Thomas’ Wife”; from The Wall
Street Journal, opinion piece, “The Hypocrisy of Supreme Court
Ethics Journalism”; from The Federalist, “The New Yorker Lies
Again About Clarence Thomas And His Wife”; and from The Daily
Caller, “Paoletta: Leftist Tantrum Targets Spouses In Latest At-
tack To Undermine SCOTUS’ Legitimacy.”

Mr. JOHNSON of Georgia. Without objection, so ordered.

[The information follows:]
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THEDAILY SIGNAL

Left’s Attack on Conservative Justices Is Attempt to
Delegitimize Supreme Court

Mark Paoletta / May 06, 2022

The left’s attacks on American institutions accelerated this week with the shocking leak of a draft Supreme Court
opinion on Dobbs v. Jackson Women'’s Health Organization.

The substance of the draft opinion is an outstanding constitutional analysis by Justice Samuel Alito of why it is
appropriate and necessary to overturn Roe v. Wade to be faithful to the Constitution. Roe was wrong the day it was
issued. But the intent of the leaker appears clear: to intimidate and bully one of the five justices.

In the minutes and days that followed the leak, radical pro-abortion protesters stormed the steps of the U.S. Supreme
Court. They didn’t stop there. The justices themselves are now facing protests at their homes, putting their security at
risk.

Recently, | had the opportunity to testify at a U.S. House of Representatives hearing, “Building Confidence in the
Supreme Court Through Ethics and Recusal Reforms.” In reality, the hearing wasn’t about building confidence in the
court.

If confidence is lacking, it is not due to issues of ethics or recusals. Rather, confidence in the court is undermined by the
coordinated campaign by the corporate media and Democrats to smear conservative justices with the goal of
delegitimizing the court.

Why now? Because liberals fear that the court finally has a working conservative majority that may sweep away a
number of long-time liberal landmark cases that cannot stand up to more rigorous constitutional scrutiny. And in this
effort, Democrats and the media are trying to threaten, intimidate, destroy, and remove any of the justices who may
constitute this new majority.

If you think this is hyperbole, perhaps a brief reminder is in order. Sen. Chuck Schumer, D-N.Y., stood on the steps of
the Supreme Court in March 2020 directly threatening Justices Brett Kavanaugh and Neil Gorsuch as the Supreme
Court heard oral argument on an abortion case. He said:

I want to tell you, Gorsuch. | want to tell you, Kavanaugh. You have released the whirlwind and you will pay the
price. You won’t know what hit you if you go forward with these awful decisions.

Less than a year earlier, Sen. Sheldon Whitehouse, D-R.I., the lead Senate sponsor of this proposed legislation, filed an
amicus brief in a Second Amendment case pending at the Supreme Court, where he threatened that the court better
drop the case or face the consequences. He wrote:

The Supreme Court is not well. And the people know it. Perhaps the Court can heal itself before the public
demands it be ‘restructured in order to reduce the influence of politics.”
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And now, we are now in the middle of the latest attack in the 40-year war on Justice Clarence Thomas, this time an all-
out assault on the justice and his wife, Ginni, for so-called ethical transgressions, such as Thomas allegedly failing to
recuse because of his wife’s activities. 1t is 2 false and malicious attack on two good people.

The left hates Thomas because he is a black conservative who has never bowed to those who demand that he must
think a certain way because of the color of his skin. its racist attacks have repeatedly sought to portray Thomas as
dependent on white people, from Judge Larry Silberman on the D.C. Circuit to Justice Antonin Scalia on the Supreme
Court, and always his wife. It’s despicable.

Thomas triggers the left, exposing its racism. But 30 years later, Thomas is still standing strong, considered by many to
be our greatest justice.

But it appears that the left also really hates Ginni Thomas, because she is an outspoken, unapologetic conservative
woman,

Thomas has acted ethically and honorably at all times. To date, he has had no reason to recuse himself from any case
because of his wife’s opinions or activities. The new recusal standards being applied to Thomas have no grounding in
the law or in precedent.

Judge Stephen Reinhardt, a liberal icon from the 9th Circuit, did not recuse from a case challenging a ban on same-sex
marriages, even though his wife, who was the head of an ACLU chapter, had spoken out against the ban, and her
organization had joined two amicus briefs in the court below. Reinhardt wrote that his wife’s “views are hers, not mine,
and | do not in any way condition my opinions on the positions she takes regarding any issues.”

Reinhardt concluded that a reasonable person would not believe he would be partial simply because of his wife’s or
her organization’s views. Reinhardt also determined that his wife had no “interest” in the outcome of this case
“beyond the interest of any American with a strong view concerning the social issues that confront this nation.” Sound
familiar?

When Reinhardt voted exactly as his wife and the ACLU of South Carolina had advocated, nobody accused him of being
a puppet of his wife. In fact, Professor Stephen Gillers filed a brief defending Reinhardt, writing:

[A] spouse’s views and actions, however passionately held and discharged, are not imputed to her spouse ... A
contrary outcome would deem a judge’s spouse unable to hold most any position of advocacy, creating what
amounts to a marriage penalty.

Justice Ruth Bader Ginsburg’s husband’s law firm appeared before the Supreme Court several times, and Ginsburg
never recused. In fact, she voted in favor of the client of her husband’s colleague.

Based on the law and precedent, Reinhardt and Ginsburg properly did not recuse. But these and other examples in my
written testimony prove that Thomas is correct in not recusing from any case to date because of his wife's activities.

More troubling, in 2016, Ginsburg directly attacked then-candidate Donald Trump. She called him a “faker,” trashed
him for not releasing his taxes, and opined that she feared living in America if Trump were elected. Talk about
undermining the legitimacy of the court. She did not recuse from cases involving the Trump administration, including
one where Trump challenged a subpoena to release his taxes. Of course, she voted against Trump.

But despite Ginsburg's dangerous foray into presidential politics to prevent Trump from being elected, no Democrat
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called for hearings or talked of impeaching her for these partisan attacks or her refusal to recuse from cases involving
Trump. For many on the left, she was a hero for attacking Trump.

There is nothing wrong with ethics and recusals at the Supreme Court. The justices are ethical and honorable public
servants, Moreover, to support any reform legislation right now would be to validate this vicious political attack on the
Supreme Court.

The Daily Signal publishes a variety of perspectives. Nothing written here is to be construed as representing the views of
The Heritage Foundation.

Have an opinion about this article? To sound off, please email letters@DailySignal.com and we’ll consider publishing your
edited remarks in our regular “We Hear You” feature. Remember to include the URL or headline of the article plus your
name and town and/or state.
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thefederalist.com

New York Times Knowingly Printed
False Smear Of Justice Thomas' Wife

Mark Paoletta

5-6 minutes

The New York Times has smeared again, publishing another
vicious and error-filled attack on Justice Clarence Thomas and his
wife, Ginni. The Times'’s latest salvo aims to malign Ginni Thomas
for her conservative activist work, including falsely tying her to the
planning of Jan. 6 rallies in Washington, D.C. New information
reveals the Times knowingly printed a false allegation in a hit piece,
demonstrating the depths to which it is willing to go in its anti-
Thomas jihad.

Danny Hakim and Jo Becker co-authored The New York Times
Magazine story, but it is Hakim whose reporting tactics are at issue.
The Times alleged that Ginni Thomas played a “mediating role”
between two groups that have been locked in a bitter battle for
years, Women For America First (WFAF) and Tea Party Patriots, in
the planning of events on Jan. 6. This is categorically false. Ginni
Thomas played no role in the planning of Jan. 6 activities with any
individual or group, period, let alone any “mediating role” between
groups.

Newly obtained messages reveal Hakim was told in a text from
Kylie Jane Kremer, the executive director of WFAF, “On
background, no Ginni Thomas was not involved with WFAF
regarding Jan 6th planning.” Hakim received this text on Feb. 17 at
12:41 p.m., long before the New York Times story was published on
Feb. 22.

In more exchanges with Hakim that day, Kremer wrote at 1:04 p.m.,
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“Again, on background, [Ginni] wasn’t involved with us.” When
Hakim persisted in trying to prod Kremer to go on record about
whether Ginni Thomas played a mediating role, Kremer responded
at 1:08 p.m., “It's irrelevant to us because we weren’t interacting
with her at all.”

Hakim refused to use these Kremer statements (even on
background, which means the quote can be used as long as the
source isn’t explicitly named) in his story, and then his story falsely
claimed that Kremer refused to answer his question about Ginni
Thomas’ alleged “mediating role” with WFAF. She answered it three
times.

Instead, Hakim and Becker cited Dustin Stockton, a former Tea
Party organizer who was part of the March for Trump bus tour, who
claims he, according to the Times, “had been told by another
organizer, Caroline Wren, on Jan. 5 that it was Ginni Thomas who
worked to bring unity ahead of the rally.” According to the Times
story, “Wren disputed Stockton’s account.”

So, the Times ran a story its reporter was told was false by a
person with first-hand knowledge (Kremer). Instead, Hakim quoted
someone (Stockton) with no first-hand knowledge of this allegation.
On top of that, Stockton’s source (Wren) disputed his account to the
Times.

How on earth can The New York Times run this allegation about
Ginni Thomas? How can Hakim claim that Kremer did not answer
his question?

Once The New York Times Magazine story ran online on Feb. 22,
Kremer texted Hakim asking if he was going to issue a correction to
the story regarding the falsehood that she “did not answer that
question” about Ginni Thomas’ alleged mediating role. Hakim
acknowledged he received her answer but claimed, “l would’'ve
preferred to have it in a way | could use.” Kremer responded, “You
cannot lie and say | didn’t answer the question. Just because |
answered it on background, doesn’t mean you can say | didn’t
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answer it.”

She then texted a quote on the record, and Hakim proceeded to
tweet out, “Just got a new statement from @KylieJaneKremer:

‘Ginni Thomas was not involved with the planning of our January
6th rally at the Ellipse.” But Hakim already had this statement on
Feb. 17. The Times did not update the online story, nor did it add

”

the quote to its printed edition, which was published on Feb. 27.

Worse, when these falsehoods are printed, they are amped up into
even bigger untruths. The Times’ David Leonhardt published a New
York Times story on the same day Hakim’s article went up, with this
outrageous line: “The spouse of a sitting Supreme Court justice
played an active role in an effort to overturn the result of a
presidential election, hand victory to the loser and unravel
American democracy.” This is false, should be retracted, and
frankly Leonhardt should issue an apology.

With reportage like this, the Times ought to consider changing its
slogan to: “All the narrative fit to print.” It never seems to let the
facts get in the way of a good one.

Mark Paoletta served as a lawyer in the George H.W. Bush White
House Counsel’s office and worked on the confirmation of Justice
Thomas. He is a senior fellow at Center for Renewing America, and
partner at Schaerr Jaffe.
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wsj.com

Opinion | The Hypocrisy of Supreme
Court Ethics Journalism

Mark Paoletta

5-6 minutes

Expect to see more baseless attacks on
conservative justices.

“Rules for thee but not for me” seems to be the phrase these days
when it comes to criticizing Supreme Court justices. Politico adds to
the double standard in its recent story that attacks Justice Amy
Coney Barrett for not providing a client list from her husband’s law
firm on her annual financial disclosure form.

Disclosing such clients is neither required nor appropriate, but that
didn’t stop Gabe Roth of the group Fix The Court, which was
funded by a left-wing money outfit connected to Arabella Advisors,
from bemoaning the supposed loss of public trust in the court
resulting from the lack of information about the clients of Jesse
Barrett’s firm. And | don’t recall Mr. Roth, or anyone else on the left,
hand-wringing over a lack of disclosure from the law firms of the
spouses of liberal justices.

The Politico story makes much of Mr. Barrett’s continuing to
practice law after moving to Washington when his wife joined the
Supreme Court. But by sticking with his Indiana-based firm,
SouthBank Legal, Mr. Barrett hasn’t raised any appearance issues.
SouthBank Legal doesn’t have a Supreme Court practice and has
never represented clients before the court.

Neither Politico nor the press generally raised such concerns over
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Marty Ginsburg, who moved to Washington and joined the Fried
Frank law firm when his wife, Ruth Bader Ginsburg, was appointed
to the U.S. Circuit Court of Appeals for the District of Columbia in
1980. He practiced at the firm until he retired in 2009. There was no
hue and cry over Judge and later Justice Ginsburg not providing a
list of Fried Frank’s many clients to allay public concerns over a
potential conflict. A review of Justice Ginsburg’s financial
disclosures from 2005 to 2009 confirms that she never disclosed
Marty Ginsburg’s clients and didn’t even list Fried Frank in the
disclosure form’s section on spouse’s noninvestment income.
Instead she listed her husband’s income as coming from Martin
Ginsburg P.C.

The press gave scant coverage to the many instances in which
Fried Frank filed friend-of-the-court briefs with the Supreme Court.
One of Mr. Ginsburg’s Fried Frank colleagues also represented
KSR International as a party before the high court, with Justice
Ginsburg voting in favor of her husband’s firm’s client. The press
likewise wasn’t interested in the business relationship between Mr.
Ginsburg, Ross Perot and Mr. Perot’s company, EDS, even though
Perot endowed a chair named after Marty Ginsburg at Georgetown
University Law Center. Perot helped wrangle political support at Mr.
Ginsburg’s request for Ms. Ginsburg’s confirmation to the D.C.
Circuit, and Perot was a party to at least two cases in which
petitions were filed with the Supreme Court. Justice Ginsburg didn’t
recuse herself from these cases.

None of this is mentioned in the Politico piece. Instead, it attacks
Justice Antonin Scalia for having received but not disclosed a gift
from a friend (disclosure was not required) and goes after Justice
Barrett and her husband for conduct that doesn’t even approach
the line, much less cross it. Apparently, the behavior of working
spouses of conservative justices raises worrisome ethics issues,
while their liberal counterparts are celebrated as Washington power
couples.

The current justices haven’t violated, nor had Ginsburg, the
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longstanding federal statute governing recusals: 28 U.S.C. 455,
which applies to Supreme Court justices. In 1993, seven justices,
including Ginsburg, issued a memo interpreting and applying this
statute as to when justices must recuse themselves regarding
family members. This is the standard the court has followed for
nearly 30 years and, contrary to the current protests of the
institutional press, that approach is sound and raises no genuine
ethical problems.

The press is manufacturing this supposed ethical problem because
it doesn’t like the legal direction of the court. The ascendant
originalist approach at the court is more faithful to the Constitution,
but it is less welcoming to the liberal policy-making many have
come to expect from the court since the Warren era. Expect to see
many more baseless attacks on the court’s conservative members
in the future.

Mr. Paoletta served as a lawyer in the George H.W. Bush and
Trump administrations. He worked on the nominations of Justices
Clarence Thomas, Neil Gorsuch and Brett Kavanaugh and
represents Ginni Thomas, Justice Thomas’s wife, in the Jan. 6
Committee’s proceedings.
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The New Yorker Lies Again About
Clarence Thomas And His Wife

Mark Paoletta

10-12 minutes

Jane Mayer of The New Yorker magazine and her fellow lefties are
ramping up attacks on conservative Supreme Court justices, as
they fear the court is getting ready to issue a host of decisions they
won't like, most especially a ruling that may overturn Roe v. Wade.
Mayer published a pathetic “hit” piece last week on Ginni Thomas,
a long-time conservative activist and the wife of Justice Clarence
Thomas. It's a dud.

Mayer’s article, titled “Ginni Thomas’ Crusades: Is Ginni Thomas a
threat to the Supreme Court?” is full of falsehoods and distortions,
consistent with the malicious and errorfilled book she co-authored
in 1994, “Strange Justice: The Selling of Clarence Thomas.”
Weaving together a mishmash of facts, conspiracies, and
comments from dial-them-up liberal judicial ethics “experts,” Mayer
argues that Ginni Thomas’ political activities and public comments
on issues that come before the court require Justice Thomas to
recuse himself from those cases.

But Mayer does not really care about judicial ethics. Rather, she
wants to construct a case where only Ginni Thomas has to stop her
political activity or Justice Thomas has to recuse himself. She
invents a new “recusal” standard that liberal judges don’t follow and
misrepresents what other judges in fact do in facing the same
situation as the Thomases. Call it Jane Mayer’s version of feminism
in 2022: conservative women can’t speak out on issues when their
husbands are judges.
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Judges Don’t Recuse Over Their Spouse’s Views

The relevant law requires a judge to recuse from a case “if his
impartiality might reasonably be questioned” (28 U.S.C. 455(a)).
Another provision requires a recusal if the judge knows that a family
member has an “interest that could be substantially affected by the
outcome of the proceeding” (28 U.S.C. 455(b)(5)(iii). Based on the
law, standards, and past precedents, Ginni Thomas’s political and
public policy activities have never in a single instance required
Justice Thomas to recuse himself from a case.

It is well-established that a spouse’s separate political views or
activities are no basis for such a recusal. In 2011, Judge Stephen
Reinhardt, of the Ninth Circuit Court of Appeals and a liberal icon,
properly refused to recuse from a challenge to the constitutionality
of proposition 8 (regarding same-sex marriage) even though his
wife was the executive director of the American Civil Liberties
Union for Southern California (ACLU/SC), which had filed a brief at
the district court level in this case, and despite his wife publicly
expressing her views on the issue.

“My wife and | share many fundamental interests by virtue of our
marriage, but her views regarding issues of public significance are
her own, and cannot be imputed to me, no matter how prominently
she expresses them. It is her view, and | agree, that she has the
right to perform her professional duties without regard to whatever
my views may be, and that | should do the same without regard to
hers,” Reinhardt wrote in Perry v. Schwarzenegger (2011).

Reinhardt also properly rejected the claim that his wife had an
“interest” under section 455 (b), even though the organization had
filed an amicus brief in the district court for the case now on appeal
before him. Thus, Judge Reinhardt demolished every argument
from Mayer and her so-called judicial ethics experts that Ginni
Thomas’ activities or views require Justice Thomas to recuse.

Mayer’s ‘Expert’ Flips Positions Based on Politics
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In fact, Stephen Gillers, whom Mayer cites as the gold standard for
judicial ethics experts and who rips Ginni Thomas for “behaving
horribly and hurt[ing] the Supreme Court and the administration of
Justice,” filed a brief vigorously defending Reinhardt for not
recusing:

\We are long past the day when a wife’s opinions are assumed to
be the same as her husband’s . . Ms. Ripson’s opinions, views, and
public pronouncements of support for the district court decision
below do not trigger any reasonable basis to question Judge
Reinhardt’s ability to honor his oath of office. A contrary outcome

ould deem a judge’s spouse unable to hold any position of
advocacy, creating what amounts to a marriage penalty.

Gilllers’ unprincipled and hypocritical attack on Ginni Thomas’
permissible conduct and speech is despicable.

Judge Reinhardt also said it is important that “judges not recuse
themselves unless required to do so, or it would be too easy for
those who seek judges favorable to their case to disqualify those
that they perceive to be unsympathetic merely by questioning their
impartiality.” To succumb to Mayer’s argument would be to
institutionalize judge shopping.

As the late Justice Antonin Scalia observed, overbroad recusal
standards “would also encourage so-called investigative journalists
to suggest improprieties, and demand recusals, for other
inappropriate (and increasingly silly) reasons.” Mayer’s smear piece
is the embodiment of these concerns.

To Mayer, the Left Can Do What the Right Can’t

D.C. Circuit Judge Nina Pillard’s husband is David Cole, the
national legal director of the ACLU, who has been very outspoken
on many hot button constitutional issues. He was particularly
outspoken in his opposition to the Trump administration.

In fact, Cole wrote an op-ed in May 2019 praising the D.C. district
court judge’s May 26, 2019, ruling in Trump v. Mazars, rejecting
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President Trump’s arguments that he did not have to comply with a
congressional subpoena for his tax records. Cole wrote that Trump
“argued that House committees have no authority to investigate
except where their investigation is tied to a specific piece of
legislation. But that argument is dead wrong, and the federal courts
have properly and resoundingly rejected it.”

After the D.C. Circuit three-judge panel ruled against Trump on his
appeal of that district court decision, Judge Pillard, a Barack
Obama appointee, sat on the D.C. Circuit en banc panel that
rejected a petition to rehear the case by the full D.C. Circuit. Judge
Pillard voted to let stand the D.C. Circuit panel opinion that ruled
the exact way her husband advocated in his 2019 article.

To be clear, Judge Pillard is correct to not recuse herself from
cases where her husband has opined on an issue that comes
before her court, even if he has specifically commented on a case
before she considers it. Cole’s statements do not provide the basis
to question in any way the impartiality of Judge Pillard’s rulings.

Despite Jane Mayer’s efforts to impugn the integrity of Justice
Thomas for properly not recusing in cases involving issues in which
his wife may have commented in the public arena, these examples
demonstrate that other judges with spouses in the public policy
arena do exactly what Justice Thomas does. The only difference,
for Jane Mayer, is that Ginni Thomas is a conservative activist and
Justice Thomas is an originalist.

Justice Thomas Was Not Where Mayer Says He Was

In every example Mayer cites in her article where Ginni Thomas is

involved with a group advocating a public policy position or making
a filing in the Supreme Court, Ginni Thomas is not a “party” nor has
an “interest” that would be substantially affected by the outcome of
a Supreme Court decision.

In one example, Mayer even falsely claims that Justice Thomas
attended a luncheon, Impact Awards. Ginni Thomas emceed the
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event where awards were given to conservative leaders. Mayer
writes that a guest at the luncheon, Jerry Johnson, who was then
the president of the National Religious Broadcasters, “later recalled
that the Justice sat in front of him and was a ‘happy warrior,’
pleased to be watching his wife ‘running the show.”

Mayer’s claim is 100 percent false. Justice Thomas was not at this
Impact Award ceremony. In fact, he has never attended an Impact
Award luncheon ceremony. | spoke with Johnson, and he told me
Justice Thomas was not at this luncheon. Moreover, Johnson told
me that neither Mayer nor anyone from the magazine ever
attempted to contact him to ask him if he saw Justice Thomas at
this event or made these statements.

A Packet of Malicious Smears

There are many more smears in this piece, the most snarky of
which may be that Ginni Thomas failed to pass the bar exam.
Mayer does not mention that Ginni Thomas passed it on her
second try. Many others have failed on the first and passed on the
second try, including Hillary Clinton, Kamala Harris, and Michelle
Obama. But Mayer loves to smear.

| know firsthand how malicious Mayer can be. In “Strange Justice,”
she accused me of violating the Anti-lobbying Act, a criminal law,
when | was working on Justice Thomas’ confirmation in 1991 as a
member of the White House Counsel’s office. Mayer wanted to
create the false narrative of a White House willing to do anything to
get Thomas confirmed, including me committing a felony. It was
100 percent false and defamatory.

| demanded a retraction and threatened to sue her, her co-author
Jill Abramson, and the publisher if they did not strike this false
accusation. | received a letter of apology from the publisher on
behalf of Mayer and Abramson, and they struck that accusation
from the paperback version of their book. Mayer was guilty of
making scurrilous and false accusations then, and continues that
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practice today.

Ginni Thomas is a great patriot. She should continue to engage in
her lifelong work of public advocacy, even on issues that could
come before the Supreme Court.

This article has been corrected with respect to Judge Pillard and
her husband’s public discussion of court cases she has
adjudicated.

Mark Paoletta served as a lawyer in the George H.W. Bush White
House Counsel’s office and worked on the confirmation of Justice
Thomas. He is a senior fellow at Center for Renewing America, and
partner at Schaerr Jaffe.
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dailycaller.com

PAOLETTA: Leftist Tantrum Targets
Spouses In Latest Attack To
Undermine SCOTUS’ Legitimacy

Mark Paoletta

6-7 minutes

Politico’s gaslighting of Supreme Court justices continues with its
recent story on a letter from four left wing groups requesting
Congress to “close a disclosure loophole in the judiciary.”
According to Politico, “Currently, the justices merely disclose their
spouses’ jobs, not the identity of their clients or the level of
compensation.” But there is no “loophole” for justices, who comply
with the same laws as Members of Congress & Executive Branch
officials, who also don’t disclose spouse’s clients and income.

Politico implied in a previous story that there are possible serious
unknown conflicts of interest for justices because they don’t
disclose their spouse’s clients. The report focused on the spouses
of Chief Justice Roberts, Justice Barrett and Justice Thomas. This
is nonsense.

The Ethics in Government Act, which governs all federal officials’

disclosure requirements for spouses’ outside work, applies to
Congress, the Executive Branch, and the Judiciary, including
justices. The relevant section on disclosure of spouse’s income

requires the filer to list the source of income exceeding $1,000
earned by a spouse from any person.

Thus, the law is expressly written so that a filer Member of
Congress and staff, Executive Branch official, or justice) only needs
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to disclose a spouse’s employer. That’s it. For example,
Congressman Hank Johnson’s wife is a lawyer in private practice.
On his 2022 financial disclosure form, he merely disclosed his
spouse’s law firm, not her clients or income.

Fix The Court, CREW, POGO and Free Law Project’s letter to
Congress misleadingly describes this provision as a “loophole in
the judiciary,” and asks Congress to require justices to disclose the
source of any payments totaling more than $5,000 to a spouse from
any client for work rendered.

Gabe Roth from Fix The Court claims that these disclosures would

allow justices to recuse themselves from cases in which a spouse
has a financial interest. But recusal laws already require judges and
justices to recuse from cases in appropriate circumstances. This
amendment is really just a marriage penalty to bully justices into
unnecessarily recusing themselves from cases, and will hamper
justices’ spouses from being able to work.

It's worth remembering that no group or any media outlet had
concerns when liberal justice Ruth Bader Ginsburg never disclosed
her husband’s clients when he practiced law at a firm that appeared
many times before the Supreme Court.

But the authors of this letter nor the Politico story ever mention that
this current provision or the proposed amendment covers Congress
and the Executive Branch too. Politico only attacks justices’
spouses’ work, claiming “the details of their clients remain largely
unknown” surrounded by Roth’s “black box.”

These so-called “concerns” surely also exist regarding Members of
Congress’s spouses and their staff alongside executive branch
officials. Congress writes laws and executive branch officials
promulgate regulations and administer federal programs. Following
the logic of Fix the Court and Politico, lots of companies might hire
the spouses of lawmakers or their staff or executive branch officials
to influence these public servants’ decisions.

But POGO, CREW, FTR, and Free Law Project don’t seem to be
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interested in these possible conflicts of interest. Politico quotes
Rep. Johnson on the proposed law: “| welcome this proposal to
shine a light on just who or what may be influencing the justices’
decision in major cases.” Why didn’t Politico ask Rep. Johnson if
he supports disclosing his wife’s clients too? Per Rep. Johnson'’s
statement, the same argument could be made for shining a light “on
just who or what may be influencing” Rep. Johnson’s decisions or
other Members of Congress’ work. But no problems there.

So, why is Politico creating a bogus story that justices have some
sort of “loophole” and should have to disclose more than other
officials regarding their spouse’s work? Politico’s story can only be
an attack on the court’s legitimacy because SCOTUS is moving in
an originalist direction.

Given that FTR’s proposed amendment would also require
Members of Congress and staff to disclose their spouses’ clients
and income, this proposal will almost certainly never pass,
regardless of who is in control of Congress. | don’t believe it is
good policy to require justices or other federal officials to disclose
more on a spouse’s clients or income. It's unnecessary and would
harm working spouses and make serving in government more
unappealing for two-career families.

As noted earlier, recusal laws for judges and justices are already on
the books, as well as conflict of interests laws that govern the other
branches regarding spousal financial interests.

But in case that isn’t enough, let's extend Politico’s theory of
transparency to its logical conclusion: Should the outlet’s reporters,
editors, and media owners disclose their spouses’ clients and
income to see who may be influencing their reporting? Fair is fair,
right?

Mark Paoletta served in the George H.W. Bush and Trump
Administrations and worked on the confirmations of Justices
Thomas, Gorsuch, and Kavanaugh. He is a partner at Schaerr
Jaffe LLP and a Senior Fellow at the Center for Renewing
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America. He represents Ginni Thomas in connection with the
January 6th Select Committee proceedings.

The views and opinions expressed in this commentary are those of
the author and do not reflect the official position of the Daily Caller.
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Mr. JOHNSON of Georgia. The Chair will now recognize the
gentlelady from Texas, Representative Jackson Lee, for five min-
utes.

Ms. JACKSON LEE. I thank the Chair very much.

Let me put it on the record that I have no desire to undermine
the Supreme Court. I am, in fact, an Earl Warren Legal Scholar.
I was so honored to have received that honor as I entered into the
University of Virginia School of Law. So, I take great umbrage with
that suggestion. I am going to suggest that we have some problems
that need to be fixed.

Professor Fredrickson, it’s good to see you. You've been before
our Committee before.

I had already heard from the distinguished gentleman, Mr.
Paoletta.

It should be well noted that we do have a factual basis, not pres-
ently before this Committee, that the wife of a Justice was actively
engaged in January 6 in terms of its advocacy and other aspects
of her participation.

For me, that strikes at the core of creating a more perfect union
and the upholding of the Constitution that is a responsibility of the
United States Supreme Court.

Let it be very clear. Ethics bounds us all. We walk in ethics in
most aspects of Americans’ interaction. There are corporate ethics
that sometimes are followed and not. There are ethics in school
boards. There are ethics in the University of Virginia that has its
own internal student judicial system. Because people believe that
you should adhere to the truth.

So, let me first quickly go to professor—or Reverend Schenck.

Thank you for indicating that you are a simple man of God and
your life was around that.

I read from your testimony:

In March 1996, my team had concluded that the Supreme Court was a nec-
essary part of our designated mission field. By then, I was convinced that
no matter how much pro-life Legislation or Executive policy success we
achieved, inevitably, any gains would be frustrated, diminished, or nullified

by the existence of Roe v. Wade. As what has sometimes been called a
“super precedent” ...

So, you go on to speak about your understanding of that.

Take me from that point and what you just testified, that the
evangelical movement got wrapped up into the Republican toolkit
and became a tool of Republicans who did not want to find the bal-
ance, of wanting to use the sledgehammer approach, rather than
a man of God. I think you were speaking from your heart.

Reverend, would you please?

Mr. SCHENCK. Thank you, Congresswoman Lee (sic).

I'll take you to one very telling event, a meeting inside the U.S.
Capitol with Republican Party operatives and a number of leading
evangelical spokespersons, institutional leaders, ministry heads
from across the country. In that meeting that I participated in, the
conversation went something like this.

You guys want Roe v. Wade overturned. We can do that for you. But you
take the whole enchilada, you take the whole thing, you take everything

else that comes with it. Because if you want Roe gone, you have to work
with us. So, you take it all.
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I was at the table, and I watched my colleagues nod, uncomfort-
ably. From that point on, the community that I had served, and
still do, made a deal with the devil. That deal was that we would
support everything on the conservative agenda whether or not we
had conscientious conflict with it. The means were justified by the
end of that.

Ms. JACKSON LEE. It also meant that you had to approach the
Supreme Court in a different way, that they had to be influenced?

Mr. SCHENCK. Well, certainly we had to do everything we could
to ensure that the Justices would be resolved to begin laying the
groundwork for the reversal of Roe.

Ms. JACKSON LEE. Let me quickly, because I want to get Ms.
Fredrickson in. Who was in the room? What operatives were in the
room? When I say that, you were in a room of what at that time?

Mr. SCHENCK. These were leading evangelical influencers from
across the country.

Ms. JACKSON LEE. That might as well and the person speaking
saying you had to do whatever they wanted was an influencer or
a_

Mr. SCHENCK. More of a party operative, somebody who knew
how to get political objectives achieved.

Ms. JACKSON LEE. I'm going to ask, Madam Professor
Fredrickson, is there any insult to having an ethics protocol for the
United States Supreme Court to its ability as a third branch of
government?

Ms. FREDRICKSON. No. I think it actually would be a celebration
of the role that the Supreme Court plays in our system.

Ms. JACKSON LEE. May I ask unanimous consent to submit two
documents into the record? This is during the confirmation hear-
ings of Justice Kavanaugh, Gorsuch, and Amy Coney Barrett,
where all of them committed to the acceptance of the precedent of
Roe v. Wade, under oath. I ask unanimous consent to place this
into the record.

Mr. JOHNSON of Georgia. Without objection, so ordered.

[The information follows:]



MS. JACKSON LEE FOR THE RECORD
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e Thank you, Chairman Nadler, for convening today’s vital Judiciary
hearing titled Undue Influence: ‘Operation Higher Court’ and Politicking
at SCOTUS.

e I would like to welcome our witnesses

o Rev. Robert L. Schenck, President and Founder, The Dietrich
Bonhoeffer Institute,

o Caroline Fredrickson, Visiting Professor, Georgetown Law, Senior
Fellow, Brennan Center for Justice,

o Mark R. Paoletta, Partner, Schaerr Jaffe LLP,

o Donald K. Sherman, Senior Vice President and Chief Counsel,
Citizens for Responsibility and Ethics in Washington (CREW).

e It is an uncomfortable truth but one that is all too true: Recent reports
reveal that the Supreme Court of the United States of America has not
been fulfilling its mandate of delivering complete and impartial justice
without fear or favor to the American people.
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Our country and the democratic principles on which it relies depends on
the Supreme Court administering justice fairly and impartially and to
serve as the ultimate and final arbiter of legal disputes and conflicting
interpretations.

However, recent investigative reporting has uncovered facts showing
that members of the organization “Faith in Action” used donations to the
Supreme Court Historical Society to gain introductions to conservative
Supreme Court Justices that allowed them to build relationships with
the Justices, providing the group with unwarranted access and influence.

The benefits that Faith in Action received not only provides the group
with unfair advantages in judicial proceedings. Beyond that, it is
dangerous for the rest of the country because the group’s influence
transcends the appropriate guardrails that has long insulated the
American judicial system from such blatant, brazen bias.

Faith in Action did not necessarily seek out to change the minds of
Supreme Court Justices, but rather to embolden them!

Faith in Action sought to give confidence and reassurance to Justices
who are friendly to their views, urging them to stay the course on certain
issues that Faith in Action held dear as a conservative christian group.
Faith in Action sought to reassure these Justices of the righteousness of
their positions when the Justices positions agreed with theirs. ‘

A Politico article describes an entire “Ecosystem of Support” to
bolster the confidence of certain Supreme Court Justices!

Such tactics are, at a minimum, a subterranean, vile effort to co-opt
members of the Supreme Court. Yet, their effect is far worse, as it
amounts to an insidious way of replacing the free and impartial
judgment of certain Supreme Court Justices who are predisposed to
embrace their agenda, and malleable enough to be manipulated into
inculcating that agenda as a lens through which they review cases.

Faith in Action does not operate like a registered lobbyist that complies
with disclosure and conduct requirements to advance their positions
through persuasion and advocacy. The US Supreme Court does not
officially welcome lobbyists to intercede in cases before them.
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Instead, what Faith in Action did was more subtle and more dangerous.

By donating to the Supreme Court Historical Society in exchange for
introductions to the Justices, Faith in Action intentionally befriended
the Justices, establishing back-channel relationships that would enable
“them to continue exerting their influence during social engagements.

Then, the second phase of Faith in Action’s plan was to use hospitality to
disarm the Justices so that they could deliver their knock out punch: the
use of 'nudging’ techniques!

The process of “nudging” respectfully gives confidence and bolsters an
individual’s confidence in their position, as opposed to urging a
wholesale change of opinion.

Although these seemingly innocuous efforts may not carry an overt plea
for a specific outcome of a specific judicial decision, these efforts can
have an insidious, longterm — and ethically problematic — influence on
the continuing flow of judgments by our nation's highest court that can
impact rulings for many years.

A kind of mental subterfuge was used to incrementally inseminate the
thinking of Justices who are susceptible to this form of subtle, false-
friendship persuasion. One could even describe it as brainwashing.

The fortunate exposure by journalists of these practices demonstrates
the urgent need for a code of ethics and standards that ensures the
autonomy of the Court and insulates the Court from undue influence
and questionable interference.

We must ensure that justice is always served with judicial impartiality
and fairness in accordance with the maxim which is inscribed in stone
above the entrance of the Supreme Court: “Equal Justice Under Law.”

Our legal system has erected canons of civil and criminal procedure to
buttress the legal system and ensure fulfillment of our country’s
expectation of impartiality in the practice of the law. ’
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Faith in Action conducted an end-run around these canons and the
entire judicial process by donating to the Supreme Court Historical
Society and courting friends as if the Court were their country club.

By doing so, members of Faith in Action curried favor with the Justices,
setting up social ties that enabled them to circumvent guardrails to
present their views and encouragement to abide by them. In effect, Faith
in Action was able to stack the deck against the average American citizen
so that they and their friends received or bolstered the outcomes that
they wanted from the Supreme Court of the United States.

This is a distortion of the impartiality that our founders required of the
Court when they imbued it with the awesome power to have the final say
in legal disputes and prevail over the other two branches.

The judicial branch of our government must be immune to bias and
unfair, undisclosed outside influence if it is to maintain the confidence of
the people. Respect for the Court’s decisions is based on the Court being
fair and impartial without regard to race, status, religion, creed, or other
factors....including who invited whom to their holiday party.

In an affront to those priciples, Faith in Action was so coddled as friends
of certain Justices that they led prayers within those Justices’ chambers.

With Faith in Action praying in Justices chambers, how is the average
citizen of the United States supposed to receive their fair day in court?

Where does the average American go to receive a level playing field when
the members of Faith in Action are wining and dining and praying with
the Supreme Court Justices in their chambers before trial?

The civil rights movement succeeded in part because, when racists
treated nonviolent protesters without dignity or respect, the protestors
believed that a just and fair Supreme Court would ultimately recognize
the unjust violations of their inalienable rights and correct the injustice.

The civil rights movement depended upon, and received, judicial
outcomes that restored the dignity that the nonviolent protestors
deserved, even when state courts tried to negate their rights.
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Those who were denied their civil rights turned to the highest court in
the land to uphold the Constitution and assert their humanity. The Court
upheld the inalienable rights to life, liberty, and the pursuit of happiness
for all Americans, rather than allowing interlopers to try to curry favor
with them to influence Supreme Court decisions.

We must today restore the people’s trust in the Supreme Court by
passing a Supreme Court code of ethics into law. A code of ethics is the
minimum that Congress should do to ensure that the Supreme Court
remains an impartial body, focused on the rights guaranteed to all
Americans by the Constitution.

Our democracy depends on it.

In the era of Jim Crow discrimination, African Americans who wanted to
vote had to guess the number of jelly beans in a jar. Access to the right to
vote, as guaranteed by the 15t Amendment, was unattainable for many.
Rather than resolve that by providing justice, the Supreme Court at that
time perpetuated the problem that they viewed through the lens of their
neighbors and other stakeholders who resembled them, with whom they
shared interests and biases. ‘

Now it has become clear that certain Justices on today’s Supreme Court
are reviving the anachronistic insular favoritism and bias that many of
us thought had been relegated to history. If that dynamic is permitted to
continue, the interests of average Americans will increasingly be at risk,
that is, unless they are wealthy enough to donate to the Supreme Court’s
Historical Society.

 Although “Lady Justice” traditionally is blindfolded while holding the
scales of justice, the recent revelations make it elear that, without a code
of ethics, Lady Justice’s blindfold has been removed as she sits down for
dinner and gets cozy with members of Faith in Action.

That is not how justice works!

There was a day were only white, older, land-owning men had access to.
justice and participation in government. But Faith in Action shows that
certain Justices welcome a return to the days of special access to justice
at the Supreme Court that is not available to the average American.
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We cannot go back to the times when justice was based on who you
knew, what color your skin was, and what schools you went too.

I applaud the investigative journalists who dug deep to expose the
disposition of justice by certain conservative members of the Court.

The Supreme Court must perform an internal inspection to confront its
own errors. It must welcome an impartial internal audit to identify and
publicly acknowledge problematic practices. It must look in the mirror

to come to terms with the ethical lapses and biases of certain Justices.

A code of ethics for the Court must be the starting point, and not the end
point, of reforms requiring scrupulous adherence to practices that
ensure Equal Justice Under Law. Upon further self examination, the
Court may find that further steps must be undertaken voluntarily.

- The recent revelations mandate that the Court can no longer evade basic
standards for conduct and ethics that are routinely required in virtually
every entity with public responsibility in the US. No longer can Justices
set their own standards individually, without requirements to disclose
gifts of entertainment, food, or lavish hospitality from stakeholders.

The question before us today is, are we committed to plattitudes and
lassitude or do we insist that the Supreme Court gets its house in order?
1, for one, stand with the American people and against undue influence.

Americans do not want a Supreme Court that is so insulated and isolated
from the people that it becomes arrogant and unaccountable. We must
do all that we can to ensure that the Court has 4 functional code of ethics
to prevent them from becoming tantamount to an arm of aristocracy.

We must bring the Supreme Court closer to the people and stiffen its
resolve to dispense impartial justice like we claim in our pledge: “one
nation, indivisible, WITH LIBERTY AND JUSTICE FOR ALL.”

Thank you, and I yield back.
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Kavanaugh %M

@ "Ttis settled as a precedent of the Supreme Court; entitled the respect
under principles of stare decisis. The Supreme Court has recognized
the right to abortion since the 1973 Roe v. Wade case. It has
reaffirmed it many times."

e “Start with my record, my respect for precedent;, my belief that it is
rooted in the Constitution, and my commitment and its importance to
the rule of law. I understand precedent and I understand the
importance of overturning it.”

e “Roe is 45 years old; it has been reaffirmed many times, lots of people
care about it a great deal, and I've tried to demonstrate I understand
real-world consequences, I am a don’t-rock-the-boat kind of judge. I
believe in stability and in the Team of Nine.”

* “So Casey now becomes a precedent on precedent. It is not as if it is
just a run-of-the-mill case that was decided and never been
reconsidered, but Casey specifically reconsidered it, applied the stare
decisis factors, and decided to reaffirm it. That makes Casey a
precedent on precedent.”

Gorsuch

s “Twould tell you thiat Roe v. Wade, decided in 1973, is a precedent of
the United States Supreme Court. It has been reaffirmed. A good
judge will consider it as precedent of the U.S. Supreme Court worthy
as treatment of precedent like any other."

s “For a judge to start tipping his or her hand about whether they like
or dislike this or that precedent would send the wrong signal. It would
send the signal to the American people that the judge’s personal views
have something to do with the judge’s job.”



129

@;M/}/A/Q/Q,V

¢« “What I will commit is that T will obey all the rules of stare decisis,
that if a question comes up before me about whether Casey or any
other case should be overruled, that I will follow the law of stare
decisis, applying it as the court is articulating it, applying all the
factors, reliance, workability, being undermined by later facts in law,
just all the standard factors.”

Amy Coney-Barret

¢ “I promise to do that for any issue that comes up, abortion or
anything else. I'll follow the law.”
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Ms. JACKSON LEE. I thank the Witnesses.

Thank you for your courage, Professor. I want to call you pro-
fessor. Reverend, thank you for your courage.

Mr. JOHNSON of Georgia. The Chair will now recognize the
gentlelady from Georgia, Representative McBath, for five minutes.

Ms. McBATH. Thank you, Chair.

I want to thank the Witnesses today. Thank you so very much
for patiently being here with us today and your testimony.

I have to say, with all moral clarity today, for each and every in-
dividual in this room, let him who is without sin cast the first
stone.

Reverend Schenck, you and I have had the pleasure to meet al-
most 10 years ago, and long before I had ever even considered run-
ning for Congress.

My son Jordan had just been murdered by a man with a gun who
didn’t like the loud music that he was playing in his car with his
friends. When we met, most assuredly at that time you and I didn’t
necessarily agree on gun safety policy. You listened to a mother’s
story, you listened to my heart.

Years later, you began to challenge your own ideas as you believe
God had warranted you to do, as he was calling you to do. As his
shepherd, you still continue to reflect on your moral and theological
responsibility to God’s people.

Faith has helped guide you all your life, I do know this to be
true, and the decision to come forward today, like many of the very
difficult spiritual and moral decisions that God has called on you
to make of most recent years, today could not have been an easy
one for you at all.

You have faced fierce negativity and scrutiny, and it has come
at a great personal and financial cost.

Someday everyone in this room will stand before God and ac-
count for the lives that we have lived. You and I, Reverend
Schenck, have engaged in that conversation of faith and truth al-
most a decade ago. I have a few questions for you today.

This is kind of a three-part question, so if you need me to reit-
erate anything, please feel free to do so.

I'm interested to know what you took from our very first con-
versation. I'm also interested to know what role God and faith have
had in your life’s decisions.

I'm also interested to know what this particular decision, the de-
cision to come forward and speak the truth, means to you as a man
of God and a minister to his people.

Mr. ScHENCK. Thank you, Congresswoman. Yes, thank you for
the role you have played close and from a distance in the pilgrim-
age I've been on these last several years.

To begin with, I will tell you that there came a moment in a
dusty seminary basement, comparing the story of the Evangelical
church in Nazi Germany, which declared Adolf Hitler to be a gift
and miracle sent by God to restore Germany to its greatness, that
was an eye-opening and deeply disturbing experience for me be-
cause I realized how my spiritual family could be utterly politicized
in the worst possible way imaginable. That was an eye-opening ex-
perience.
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Along the path I met you and I heard your story, and I realized
that the ideology of my community that embraces unfettered Sec-
ond Amendment rights became an idol. Ideology can quickly be-
come a form of idolatry.

Then came other experiences, including the memory of one in a
Montgomery County jail when I was detained for supporting then
Chief Justice Roy Moore of Alabama in his public display of the
Ten Commandments, and hearing the shrieks of a woman in an
odd co-ed wing, psychiatric wing of the jail, screaming for her chil-
dren, begging for mercy for her three children, “Where are they?
Who will, who are caring for my children.” I realized I had never
heard the voice of that woman in 30 years of anti-abortion activ-
ism.

That came back to me in a certain instance in time and shook
the foundations of the ideology that had become idolatry for me.

That brought me to a place of repentance, which I'm still working
out. I consider myself a penitent pilgrim. At this time of my life,
part of my penance is to tell the truth.

I hid many secrets during my public life as an activist on the re-
ligious right. I don’t want to hold those secrets any longer, and
that’s why I've come forward to tell the truth today.

Ms. McBATH. Thank you for your courage and your conviction.

I yield back.

Mr. JOHNSON of Georgia. The Chair now recognizes the gen-
tleman from New York, Mr. Jones, for five minutes.

Mr. JONES. Thank you, Chair.

During oral argument this week in a case called 303 Creative,
which threatens to undermine the rights of LGBTQ people in our
economy to not be discriminated against, Justice Alito joked about
Black children dressing up in KKK costumes.

His remarks caused many Americans to question his mental fit-
ness. Even before his antics this week, Americans had reason to
question his integrity.

On November 19, The New York Times published a bombshell re-
port describing credible allegations that Justice Alito leaked both
the outcome and the authorship of the Court’s 2014 opinion in
Hobby Lobby to Gayle and Don Wright of Centerville, Ohio.

The Wrights were far-right donors to the Supreme Court Histor-
ical Society who were actually secret operatives for a radical anti-
abortion group called Faith and Action. The mission of the Wrights
and other operatives trained by Faith and Action was to ingratiate
themselves with those Justices who proved amenable—the Alitos,
the Thomases, the Scalias—go figure—to influence Supreme Court
decisions.

The President of Faith and Action, who I'm grateful is testifying
today—the former President—at the time called those operatives
stealth missionaries.

Their strategy worked. The Wrights became close friends of the
Alitos and they dined in each other’s homes. Sam and Martha-Ann
Alito even vacationed with Gayle and Don Wright at their home in
Jackson Hole, Wyoming—which sounds incredible, by the way. I've
never gone skiing in Jackson Hole.

In clear evidence that Hobby Lobby, the result specifically had
been leaked and the author of it had been leaked, The New York
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Times described several contemporaneous emails and conversations
from 2014 which confirmed that today’s key Witness, Reverend
Schenck, was indeed aware of the outcome of the Hobby Lobby
opinion and the identity of its author.

The only way he could’ve known this is if Justice Alito had in-
deed leaked this information to Gayle and Don Wright. That is
common sense. Justice Alito’s hypocrisy, as well as the hypocrisy
of some of my colleagues on this Committee today, astounds me. It
astounds me.

That is because in October of this year, while speaking at an
event commissioned by the right-wing Heritage Foundation, Justice
Alito referred to the leak of his draft opinion in Dobbs as a, quote,
“great betrayal of trust.” A great betrayal of trust.

Will Justice Alito use these same words to describe his own leak
of the Supreme Court’s decision in Hobby Lobby? With this new in-
formation, why should any of us believe that he wasn’t the person
who leaked the Dobbs opinion? Again, more likely than not given
the evidence that we have before us.

Justice Alito went on to say that, quote, “Someone crosses an im-
portant line when they say that the Court is acting in a way that
is illegitimate,” and that he did not think anyone in a position of
authority, quote, “should make that claim lightly.”

Well, Justice Alito, your conduct as a member of the Supreme
Court is directly responsible for the American public increasingly
viewing the Supreme Court, unfortunately, as illegitimate. “Keep
up what you’re doing, it’s making a difference,” Justice Thomas
told Reverend Schenck.

Reverend Schenck, thank you for your candor today. I know this
has been very difficult. You wouldn’t be the first Witness who my
Republican colleagues have cast unfair aspersions on, but it’s still
shocking to hear some of the things that they’re saying about you
today and that they have said about you today because you were
just their friend a few years ago, in their eyes.

What do you think Justice Thomas meant when he said that it’s
making a difference, the work that you were doing?

Mr. SCHENCK. The context of that, Congressman, was the work
I had been doing introducing the individuals I referred to as stealth
missionaries into the life of the Court.

I saw Justice Thomas in the hallway of the Court, and he made
a point to signal to me, and he said, “Keep up your good work, it’s
making a difference.” The context of that was what we had been
doing at the Court for, at that stage, nearly 17 years.

Mr. JONES. Indeed that work is described in great detail in The
New York Times reporting by Jodi Kantor and others.

In the limited time I have left, I would just make the following
observation. This Committee has requested, time and time again,
a representative from the Supreme Court to opine, to provide testi-
mony on a variety of questions bearing on the ethics and the need
for ethics reform at the Court.

In October 2021, the Chief Justice failed to send a representative
to testify at our hearing on judicial ethics and transparency.

In March of 2022, the Chief Justice failed to send a Witness for
this Committee’s hearing on workplace protections for judicial em-
ployees.
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Yet, again in April 2022, after other bombshell reporting regard-
ing the violation of the recusal statute by Justice Thomas per-
taining to his wife’s far-right activism trying to overturn the Presi-
dential election and his continued insistence on ruling in matters
relating to January 6, the Supreme Court, and Chief Justice Rob-
erts, in particular, failed to send a witness.

Mr. JOHNSON of Georgia. The gentleman’s time has expired.

Mr. JONES. So, I would just conclude, Mr. Chair, by saying that
this is on Justice Roberts to finally do something about the crisis
of legitimacy at the Court. The buck stops with him.

Thank you. I yield.

Mr. JOHNSON of Georgia. The Chair will now recognize the
gentlelady from Pennsylvania, Ms. Dean, for five minutes.

Ms. DEAN. Thank you, Mr. Chair, and thank you for your inter-
est and determination in this important issue.

I thank our testifiers.

Dr. Fredrickson, you mentioned something that cannot be said
enough, that Supreme Court Justices are not elected. This is by de-
sign.

The Judiciary has no influence over either the sword or the purse; no direc-
tion either of the strength or of the wealth of society; and can take no active

resolution whatever. It may be truly said to have neither force nor will, but
merely judgment.

Of course, that’s Hamilton, as has been noted earlier.

We've seen today that money is moving toward the Supreme
Court Justices. We've seen attacks on our civil rights coming from
the courts, on our voting rights protections. This is the reason pub-
lic confidence in SCOTUS is at an all-time low.

So, Dr. Fredrickson, I believe this goes a long way in terms of
the leaked opinion. For the average citizen, for my constituents,
why should Americans care about the low approval rating of our
highest court in the land? What is the impact on their daily lives?

Ms. FREDRICKSON. Thank you so much. Thanks for the promotion
too. I’'ve never been called “Dr. Fredrickson” before. I like it.

Ms. DEAN. Forgive me. Forgive me.

Ms. FREDRICKSON. No, it’s great. It’s great.

Mr. DEAN. Professor. From an old professor to another.

Ms. FREDRICKSON. I have a J.D. but not a Ph.D.

No, thank you very much for that question. I think I would just
go back to, I think, what Alexander Hamilton was trying to sug-
gest, and did suggest very forcefully in that, in Federalist 78, was
that the Court really depends for its strength.

Its strength is purely moral. Its strength is purely where it
stands in the confidence of the people. When that has been under-
mined, it becomes a real danger for the whole idea of checks and
balances and separation of powers.

The role of the Court is to ensure that we stay within the bound-
aries of the law, but the only way that they can enforce that is by
respect for their rulings.

I would also evoke James Madison, who Mr. Raskin mentioned,
other author of the Federalist Papers, who talked about checks and
balances and the importance and the fact that there are only
parchment barriers in between the branches and that the way to
actually really effectuate the checks and balances that are inherent
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in separation of powers is through the ability of each branch to
oversee the others.

That’s why I think it is very critical that this Committee is un-
dertaking this project. Again, I thank Mr. Johnson for this legisla-
tion.

Ms. DEAN. I do too.

Reverend Schenck, in my time remaining, I'm a lawyer by train-
ing, and I remember learning in my early ethics class about judges
avoiding even the appearance of impropriety. Stunning to me in my
adult life to understand that the Supreme Court Justices don’t
seem to be accountable to that same important ethical standard.

So, I'm outraged by the schema of wealthy donors cozying up to
Supreme Court Justices to influence them. As my colleague just
said, what a great betrayal of trust, in this case our trust.

My question for you, Reverend, is while it’s shocking to me, did
any dJustice raise his or her hand at one of these socials, or soirees,
to say, “This doesn’t feel right, this is inappropriate access and at-
tempt at influence”? Did any Justice say that?

Mr. SCHENCK. Never in my hearing or presence, Congresswoman.

Ms. DEAN. Never. Never any of their staffers say, “We're really
worried about the appearance of this™?

Mr. SCHENCK. No.

Ms. DEAN. Never. I would say that there’s an awful lot on these
Justices. We hold them in such high regard, or at least I always
did in the past as a student of the law, I held them in such high
regard, and how corrosive these last years have been.

With that, Mr. Chair, I sincerely thank you for the mission you
are on, of course, to bring ethical standards to our Supreme Court,
and I am going to stand with you all the way.

I yield back.

Mr. JOHNSON of Georgia. I thank the gentlelady. The gentlelady
yields back.

At this time, I'd like to read several letters—well, I won’t read
them into the record, but I'll enter them into the record for today’s
hearing, from a number of groups, thanking this Committee for
holding this hearing and endorsing an urgent floor vote on the Su-
preme Court Ethics, Recusal, and Transparency Act.

These letters are from Demand Justice and a coalition of over 80
national, State, and local organizations; also, Project on Govern-
ment Oversight; NARAL Pro-Choice America; Interfaith Alliance;
Alliance for Justice on behalf of 150 public interest and civil rights
organizations; also, Senator Russ Feingold of the American Con-
stitution Society; and last, but not least, Fix the Court.

Without objection, these are entered into the record.

[The information follows:]
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December 8, 2022

The Honorable Jerrold Nadler
Chairman

U.S. House Committee on the Judiciary
2141 Rayburn House Office Building
Washington DC 20515

Dear Chairman Nadler:

We, the undersigned organizations, write to thank you for scheduling today’s hearing on “Undue
Influence: Operation Higher Court and Politicking at SCOTUS” and for your continued
commitment to bringing transparency and accountability to the Supreme Court of the Supreme
States. We also urge the House to pursue a legislative response to the justices’ multiple ethical
lapses by passing the Supreme Court Ethics, Recusal, and Transparency Act of 2022 (“SCERT
Act”), H.R. 7647, which your Committee reported in May. In just the past month, two more
incidents have been reported that make crystal clear the urgent need for Supreme Court ethics
reform and this important legislation.

First, as your hearing will further explore, reporting from the New York Times reveals that Justice
Samuel Alito may have divulged confidential information about a pending case to wealthy
donors of Faith and Action, a conservative non-profit organization with a vested interest in the
outcome of the case.’ Faith and Action was then able to use the advance notice to prepare a
public relations response to the decision and cultivate a new prospective donor. More
significantly, the dinner between Justice Alito and the donors was apparently part of Faith and
Action’s broader effort to persuade justices to adopt more conservative positions in their legal
opinions. In fact, reporting from this summer suggests that Justices Scalia, Thomas, and Alito all
met with representatives of the organization as part of the lobbying initiative.?

Second, Justice Clarence Thomas once again intervened in a case involving efforts to overturn
the 2020 election, despite obvious conflicts of interest that exist because of his wife’s
involvement in those efforts. In this most recent case, Arizona Republican Party chair Kelli Ward
sought to block a subpoena from the House Select Committee to Investigate the January 6th
Attack on the United States Capitol. Given earlier reporti