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WHAT’S NEXT: THE THREAT TO INDIVIDUAL
FREEDOMS IN A POST-ROE WORLD

Thursday, July 14, 2022
U.S. HOUSE OF REPRESENTATIVES

COMMITTEE ON THE JUDICIARY
Washington, DC

The Committee met, pursuant to call, at 9:04 a.m., in Room
2141, Rayburn House Office Building, Hon. Jerrold Nadler [Chair
of the Committee] presiding.

Members present: Representatives Nadler, Jackson Lee, Cohen,
Johnson of Georgia, Jeffries, Cicilline, Swalwell, Lieu, Raskin,
Jayapal, Demings, Scanlon, Garcia, Neguse, McBath, Dean,
Escobar, Jones, Ross, Bush, Jordan, Chabot, Gohmert, Issa, Buck,
Gaetz, Johnson of Louisiana, Biggs, McClintock, Steube, Tiffany,
Massie, Bishop, Fischbach, Bentz, and Owens.

Staff present: Aaron Hiller, Chief Counsel and Deputy Staff Di-
rector; John Doty, Senior Advisor and Deputy Staff Director; Arya
Hariharan, Chief Oversight Counsel; David Greengrass, Senior
Counsel; Moh Sharma, Director of Member Services and Outreach
& Policy Advisor; Cierra Fontenot, Chief Clerk; Gabriel Barnett,
Professional Staff Member; Casey Lee, Staff Assistant; Merrick
Nelson, Digital Director; James Park, Chief Counsel for Constitu-
tion; Matt Morgan, Counsel for Constitution; Agbeko Petty, Coun-
sel for Constitution; Will Emmons, Professional Staff Member/Leg-
islative Aide for Constitution; Ella Yates, Minority Member Serv-
ices Director; Betsy Ferguson, Minority Senior Counsel; Caroline
Nabity, Minority Senior Counsel; Andrea Woodard, Minority Pro-
fessional Staff Member; and Kiley Bidelman, Minority Clerk.

Chair NADLER. The House Committee on the Judiciary will come
to order. Without objection, the Chair is authorized to declare re-
cesses of the Committee at any time. We welcome everyone to this
morning’s hearing on, “What’s Next: The Threat to Individual Free-
doms in a Post-Roe World.”

Before we begin, I would like to remind Members that we have
established an email address and distribution list dedicated to cir-
culating exhibits, motions, or other written materials that Mem-
bers might want to offer as part of today’s hearing. If you would
like to submit materials, please send them to the email address
that has been previously distributed to your offices, and we will cir-
culate the material to Members and staff as quickly as we can.
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Before we start, I would like to warn the Members that because
we have votes at 12:30. I am going to have a very tight gavel. Five
minutes will mean five minutes on the dot.

I will now recognize myself in opening statement.

What is the meaning of freedom in America in 2022? This is the
question that we as a society must confront today in the wake of
the Supreme Court’s appalling decision in Dobbs v. Jackson Wom-
en’s Health Organization, which eviscerated the constitutional right
to abortion and laid the groundwork for a radical reshaping of our
fundamental liberties.

As we reckon with the consequences of this decision for women’s
health and individual liberty, we must also consider which other
constitutional protections, such as the right to contraception, the
right to marry whomever we choose, and the fundamental right to
privacy, may also fall by the wayside if the current Supreme Court
majority continues down this dangerous path.

By overturning 50 years of precedent in Roe v. Wade and
Planned Parenthood v. Casey, the Court denied the right of women
to equality, bodily autonomy, and essential healthcare, rights that
they have justly relied on to order their lives for almost a half cen-
tury. In doing so, the Court removed from individuals the power to
decide the fundamental question of whether to carry or terminate
a pregnancy and, instead, gave that power to the government.

Making decisions about when and how to start a family is central
to women’s lives. It is the very essence of what it means to be se-
cure in one’s bodily autonomy and basic human dignity, which are
prerequisites for freedom. In Dobbs, the Court’s majority ignored
these fundamental principles and, instead, turned back the clock
50 years.

Make no mistake. Overturning Roe was just the start. Repub-
licans and anti-abortion forces are determined to enact a nation-
wide ban on abortion the next time they control the political
branches of the Federal government. You don’t have to take my
word for it. Senate Minority Leader Mitch McConnell made it clear
that “it’s possible” that a Republican-controlled Congress would
enact such a ban. The Washington Post reported that “leading anti-
abortion groups and their allies in Congress have been meeting be-
hind the scenes to plan a national strategy, including a push for
a strict nationwide ban if Republicans retake power in Wash-
ington.”

The impact of Dobbs may be even broader than undermining
abortion access. For much of the last two generations, Congress,
the Supreme Court, and the Executive Branch have acted, even if
with some considerable backsliding at times, to protect and, in
some cases, to expand guarantees for personal liberty and auton-
omy against government interference. These constitutional and
legal guarantees of personal liberty, in turn, reflected American so-
giety’s move toward an ever more expansive view of individual free-

om.

Today, however, a radical right-wing majority on the Supreme
Court seeks to challenge the broad arc of our nation’s history, an
arc that had been bending towards greater freedom and justice for
all. This majority made up of conservative judicial activists has
barely tried to hide its aim of eviscerating many of the protections
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for personal liberty that we as a society had come to believe would
remain in place.

Indeed, on the right to abortion, a decisive majority of Americans
believe that the Court was wrong to overturn Roe’s constitutional
guarantee for abortion access. The Court has defied the will of the
American majority and in doing so has undermined its own legit-
imacy in their eyes.

While Justice Alito specifically claimed that Dobbs was limited to
abortion and had no effect on other fundamental rights, I find that
assurance cold comfort. The Court’s reasoning in Dobbs, if taken to
its logical extent, could serve as a roadmap for this conservative
majority to eviscerate in future cases other fundamental rights pre-
mised on the right to privacy and the doctrine of substantive due
process more generally.

According to this Supreme Court majority’s limited conception of
ordered liberty, our understanding of the fundamental freedoms
guaranteed by the Constitution should be frozen in amber at the
time the Constitution and the 14th Amendment were ratified, peri-
ods in history when women and minorities were largely locked out
of public life and American democracy.

Moreover, Justice Thomas’ concurrence is the proverbial canary
in the coal mine. There, Justice Thomas said out loud what the rest
of the Court’s majority sought to keep quiet, that under the rea-
soning of the Dobbs decision, other fundamental rights should be
vulnerable to future attack. By calling on the Court to reconsider
and overturn all its substantive due process jurisprudence, includ-
ing specifically precedents recognizing constitutional protections for
contraception, intimate relations, and marriage equality, Justice
Thi)lmas practically invited legal challenges to these and other
rights.

That said, these other fundamental rights premised on the right
to privacy, the doctrinal foundation for Roe and Casey, remain the
law of the land. This includes the landmark decisions that Justice
Thomas explicitly targeted.

What the example of the Dobbs decision teaches us is that we
cannot be complacent or allow ourselves to be left scrambling to re-
spond after worst-case scenarios have come to fruition if we want
to secure fundamental rights for all Americans. This is true espe-
cially in the face of a determined onslaught by the conservative
legal movement and its allies on the Court.

To secure the blessings of liberty to ourselves and our posterity,
as our Constitution’s preamble States, we must remain vigilant
against forces hostile to that liberty, including, unfortunately, the
current majority on the Supreme Court. We should also consider
legislative measures that will secure rights that the Constitution
currently guarantees, no matter what may happen in the future.

I thank our witnesses for their participation in today’s hearing.
I look forward to their testimony. I now recognize the Ranking
Member of the Judiciary Committee, the gentleman from Ohio, Mr.
Jordan, for his opening statement.

Mr. JORDAN. Thank you, Mr. Chair. Here is what the Court said:

To ensure that our decision is not misunderstood or mischaracterized, we

emphasize, we emphasize that our decision concerns the constitutional right
to abortion and no other right.
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Nothing in this opinion should be understood to cast doubt on
precedents that do not concern abortion. The Court also said this,
and this is critical:
We hold that Roe and Casey must be overruled. The Constitution makes no
reference to abortion and no such right is implicitly protected by any con-

stitutional provision. It is time to heed the Constitution and return the
issue to the people’s elected representatives.

Those statements are what bother the left. Their beef is with the
Constitution. The Court was really clear. The Constitution means
what it says.

The left and Democratic Party are so pro-abortion that tomorrow
they are going to pass legislation here in the House of Representa-
tives that will allow the taking of an unborn child’s life right up
until their birthday. They are so pro-abortion that they are willing
to engage in all kinds of efforts to intimidate the highest court in
our land.

It started a while back when the Senate Majority Leader said
this on the steps of the United States Supreme Court:

I want to tell, Gorsuch, I want to tell you, Kavanaugh, you have released

the whirlwind and you will pay the price. You won’t know what hit you if
you go forward with these decisions.

The intimidation of the Court continued when the Chair of this
Committee 15 months ago introduced legislation to add not one,
not two, not three, but four Associate Justices to the United States
Supreme Court. The intimidation continued when this Committee
and the left in a concerted effort targeted Justice Thomas and his
wife, went after them—we had a hearing on it here in this Com-
mittee.

Then, of course, the intimidation—something we have never
seen, something that has never happened before, leak of a draft
opinion by the Court. It never happened in the history of the coun-
try, so focused are they on going against the Constitution and hav-
ing their pro-abortion agenda happen. Of course, after the leak,
after their leak, there were protests at a justice’s home in direct
violation of a statute, 18 U.S.C. 1507.

Of course, during, after the leak while the case is pending in
front of the Court, this Committee, in a further effort to intimidate
the Court, held a hearing on this subject matter pending before our
highest court.

During that time right after the leak, when all this protesting
was going on at justices’ homes, when Justice Barrett had her chil-
dren’s school put online, when the left put online where her family
attends church on Sunday morning, the United States Senate
passed legislation to give protection to justices’ families. The
Speaker of the House of Representatives held up that—they passed
it unanimously. The Speaker of the House held up that legislation
for four weeks, for four weeks.

Guess what happened during that time? Guess what happened
during that four weeks? We had something else that has never
happened in the history of this country. We had an assassination
attempt on a sitting justice of the United States Supreme Court.
Stop and think about it for a second.

We have a Justice Department that has failed to prosecute any-
one with the statute that is directly on point when people are pro-
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testing at a justice’s home trying to intimate, influence a decision
pending before the Court, a Justice Department that refuses to do
anything, a Justice Department that is now complicit in this attack
by the left to intimidate the Court, complicit in going after a sepa-
rate and equal branch of our government.

I want to read something to you. It might take a while, but I
want to read this. I think this is important, because this, these are
attacks that have happened on crisis pregnancy centers and
churches over the last ten weeks, ten weeks’ time.

On May 3, 2022, individuals vandalized the Care Net Pregnancy Center in Fred-
erick, Maryland.

On May 5th, in Portland, Oregon, vandals smashed numerous windows, spray-paint-
ed graffiti on the Southeast Portland Regional Resource Center.

On May 7th, activists vandalized a crisis pregnancy center in Denton, Texas.

On %\l/[ay 7th, Fort Collins, Colorado, activists painted on the doors of a Catholic par-
ish.

On May 8th, Mother’s Day, individuals attempted to break into the Oregon Right
to Life office in Keizer, Oregon.

On May 8th, vandals spray-painted pro-abortion messages on the side of a pro-life
pregnancy center in Manassas, Virginia.

On May 8th, a pro-life non-profit center in Madison, Wisconsin was set on fire and
vandalized, and the words if abortions aren’t safe, then you aren’t either were on
the side of the building.

On May 13th, activists threatening, left threatening messages on the front of the
Alpha Pregnancy Center in Reistertown, Maryland.

01110 May 18th, vandals targeted a women’s faith-based medical clinic in Auburn, Ala-

ama.

On May 25th, Lynnwood, Washington, pro-abortion activists smashed windows, van-
dalized the Next Step Pregnancy Center, left a threat on the outside of the build-
ing and graffiti if abortion isn’t safe, you aren’t either.

On June 2nd, Anchorage, Alaska, a staff member at the Community Pregnancy Cen-
ter found nails placed facing upwards in cracks of the parking lot and graffiti all
over the building.

On June 2nd, Jane’s Revenge claimed credit for an attack in which its members
broke windows and scrawled messages, including God loves abortion, this is not
safe, at the Agape Pregnancy Resource Center in Des Moines, Iowa.

On June 3rd, the Capitol Hill Crisis Pregnancy Center was the target of left-wing
activists who threw red paint on the door, threw eggs at the window, and spray-
painted the building with Jane Says Revenge.

On June 6th, Asheville, North Carolina, vandals broke windows, left graffiti on the
Mountain Area Pregnancy Services building.

On June 7th, reports indicate that the group, Jane’s Revenge, firebombed a Compas-
sionate Care Pro-Life Pregnancy Center in Amherst, New York.

On June 10th, there was a fire at the Gresham Pregnancy Resource Center in
Gresham, Oregon.

On June 10th, Philadelphia, Pennsylvania, vandals smashed windows and put graf-
fiti on the Hope Pregnancy Center.

On June 15th, Minneapolis, Minnesota, activists smashed the windows of Minnesota
Citizens Concerned for Life’s office.

On June 19th, Redford Township, Michigan, windows smashed at the Pregnancy
Counseling Center.

On June 22nd, Jackson, Michigan, vandals graffitied then smashed the windows of
the office of the Jackson Right to Life.

On June 24th, Pregnancy Resource Center of Salt Lake City was vandalized within
hours of the release of the Dobbs decision.

On June 24th, North Carolina, the GOP headquarters was spray-painted with
Jane’s Revenge threat “if abortion isn’t safe, neither are you.”

On June 24th, St. Anthony’s Catholic Church in Renton, Seattle was vandalized
with authorities saying the suspect spray-painted messages saying things that I
can’t say here in the Committee.

On June 25th, Lynchburg, Virginia, pro-abortion activists vandalized the Blue Ridge
Pregnancy Center.

On June 25th, St. Patrick’s Catholic Church, Philadelphia was defaced with abort
the church spray-painted on the outside of the church.
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On June 25th, Paso Robles, California, vandals broke the windows, spray painted
the walls of the Tree of Life Pregnancy Support Center.

On June 25th, rioters breached the Arizona Capitol writing against the Dobbs deci-
sion overturning Roe.

On June 25th, Vermont State Capitol building was vandalized by protestors who
painted if abortions aren’t safe, neither are you.

On June 25th, Cortez, Colorado, Heart to Heart Pregnancy Center was defaced with
pro-abortion graffiti.

On June 25th, Longmont, Colorado, vandals put graffiti and set fire to the Life
Choices Free Pregnancy Services.

On June 25th, Portland, Oregon, rioters vandalized Mother and Child Education
Center for the second time since the leaked Dobbs decision.

On June 25th, Portland, Oregon, All Saints Catholic Church had graffiti put on it.

On June 26th, Winter Haven, Florida, pro-abortion activists destroyed security cam-
eras, spray-painted the Life Choice Pregnancy Center with all kinds of threat-
ening messages.

On June 26th, Tallahassee, Florida, St. Phillips AME Church was targeted.

On June 27th, Upper-West Side of New York, a militant pro-choice network put
graffiti, “if abortions aren’t safe, neither are you,” on the Ascension Roman Catho-
lic Church.

Orz3 fllun% 27th, Portland, Oregon, protestors and rioters targeted Hinson Baptist

urch.

On June 27th in Everett, Oregon—I am at 37.

We have still have more. We have have 50 of these. Everett,
Washington, attempted arson attack on the Two Hearts Pregnancy
Center.

On June 27th, Bellevue, Washington, man caught on video smashing glass windows,
spray-painting messages all over St. Louise Catholic Church.

On June 27th, Lynchburg, Virginia, pregnancy center was vandalized with graffiti
that included the phrase, “if abortion ain’t safe, you ain’t safe,” I guess proving
that people who do this aren’t just criminals. They have also failed English class.

On June 27th, A Woman’s Friend Pregnancy Resource Clinic in Yuba City, Cali-
fornia had windows smashed.

On June 30th in Nashville, Tennessee, Molotov cocktail thrown through the first-
floor window of Hope Clinic for Women, a pregnancy resource center.

On July 1st, St. Bernard Catholic Church, Madison, Wisconsin was vandalized, mes-
sages put on the outside of the church that we can’t read here.

On July 5th, Kenmore, Washington Care Net of Puget Sound Center was vandalized
and burned. St. Paul, Minnesota,

On July 5th, Crisis Pregnancy Center was vandalized.

On July 5th, Hialeah, Florida, the Heartbeat of Miami Center was vandalized with
hate messages.

On July 8th, Worcester, Massachusetts, Clearway Clinic, a pro-life pregnancy cen-
ter.

I have got three more, Mr. Chair—pregnancy center sustained
smashed windows and two doors and three windows.

On July 8th, Worcester, Massachusetts, Problem Pregnancy, a crisis pregnancy cen-
ter, across the street from [inaudible] was hit with paint.

On July 10th, Bethesda, Maryland, a pro-abortionist set fire to the North Bethesda
United Methodist Church.

In Bethesda, Maryland, rioters destroyed the headstones of Wildwood Baptist
Church on July 10th.

Finally, on July 10th, Bethesda, Maryland, St. Jane Frances de Chantal Parish was
broken into, set on fire. The pastor spoke about the attack saying, last night our
church was vandalized. People broke in. They overturned statues. They tore down
}:_he Stations of the Cross. They desecrated the tabernacle. They set the church on
ire.

The whirlwind that the Majority Leader talked about on the
steps of the Supreme Court, the whirlwind he talked about, that
he called for, this is that whirlwind. This is just in ten weeks, May
3rd through this past weekend. There are more that have hap-
pened since, in the last few days. Just in 10 weeks that all hap-
pened.
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We should be talking about that. We should be asking the Jus-
tice Department in front of the Judiciary Committee what are you
doing about this sustained effort. It looks to me like domestic ter-
rorist effort coordinated. It seems in so many ways because the
message was so often the same on so many of these crisis preg-
nancy centers. That to me seems what we should be focused on.
No, no, the Democrats want to talk about their radical pro-abortion
agenda. With that, Mr. Chair, I yield back.

Chair NADLER. Let me just say that no one condones arson or
threats. There is a long history from extremists on both sides.
Planned Parenthood centers for many years have been the subject
of attacks. Abortion clinics have been the subject of attacks and
even murder. The name of Dr. Barnett Slepian of Buffalo, New
York, who was murdered because he was an abortion provider,
comes to mind. So, these long lists, both sides can have these long
lists. No one responsible condones any of it.

I will now introduce today’s Witnesses.

Melissa Murray is the Frederick I. and Grace Stokes Professor
of Law at New York University School of Law. Prior to joining the
NYU faculty, she was on the faculty of the University of California
Berkeley School of Law where she also served as interim dean. Pre-
viously, she clerked for Sonia Sotomayor, then of the U.S. Court of
Appeals for the Second Circuit, and Stefan Underhill of the U.S.
Circuit Court for the District of Connecticut. Professor Murray re-
ceived a B.A. from the University of Virginia and her J.D. from
Yale Law School.

Sarah Warbelow is the Legal Director for the Human Rights
Campaign where she has served in a variety of roles since 2008.
Before joining HRC, Ms. Warbelow served as the Program Manager
for the American Association of University Women Foundation
Legal Advocacy Fund. She is also an affiliated Professor at George
Washington University and George Mason Law School. She re-
ceived Bachelor’s degrees from Michigan State University and both
a Master’s degree and a law degree from the University of Michi-
gan.

Catherine Glenn Foster is President and CEO of Americans
United for Life. Previously, she spent seven years as litigation
counsel with Alliance Defending Freedom. She then founded and
managed a law practice and led Euthanasia Prevention Coalition
USA as the Executive Director. Ms. Foster earned her B.A. from
Berry College, a Master’s degree from the University of South Flor-
ida, and a J.D. from Georgetown University Law Center.

Jim Obergefell was the named plaintiff in the landmark mar-
riage equality case Obergefell v. Hodges and is a public speaker
and author on LGBTQ equality and civil rights issues. Previous ca-
reers include being a high school German teacher, corporate train-
ing, relationship manager, software education consultant, and real
estate agent. He earned an undergraduate degree from the Univer-
sity of Cincinnati and attended graduate school at Bowling Green
University.

We welcome our distinguished Witnesses. We thank them for
participating today.

I will begin by swearing in our Witnesses. I ask that our Wit-
nesses in person please rise and raise your right hand. I ask that
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our remote Witnesses please turn on your audio and make sure I
canhsee your face and your raised right hand while I administer the
oath.

Do you swear or affirm under penalty of perjury that the testi-
mony you are about to give is true and correct to the best of your
knowledge, information, and belief, so help you God? Let the record
show that the witnesses have answered in the affirmative. Thank
you, and please be seated.

Please note that each of your written statements will be entered
into the record in its entirety. Accordingly, I ask that you summa-
rize your testimony in five minutes. To help you stay within that
time, there is a timing light on your table. When the light switches
from green to yellow, you have one minute to conclude your testi-
mony. When the light turns red, it signals your five minutes have
expired. For Witnesses appearing virtually, there is a timer on your
screen to help you keep track of time.

Professor Murray, you may begin.

STATEMENT OF MELISSA MURRAY

Ms. MURRAY. Chair Nadler, Ranking Member Jordan, thank you
very much for this opportunity to appear before you in this hearing
on the imminent threat to individual freedoms in a post-Roe world.

My name is Melissa Murray. I am the Frederick I. and Grace
Stokes Professor of Law at New York University School of Law
where I teach constitutional law, family law, and reproductive
rights and justice and serve as the faculty Director of the
Birnbaum Women’s Leadership Network. Prior to my appointment
at NYU, I was a faculty member at the University of California,
Berkeley, where I served for 12 years and was also the interim
dean of the law school.

The 14th Amendment guarantees all of us liberty and equality.
To understand the full extent of the amendment’s protections, it is
necessary to appreciate the concerns that animated its drafting and
ratification. Proposed in the wake of the Civil War, the reconstruc-
tion amendments were consciously drafted and ratified for the ex-
press purpose of abolishing and repudiating slavery and its indicia.
Accordingly, the 13th Amendment abolished slavery. The 15th
Amendment enfranchised Black men and introduced them to the
political community as equals.

Fourteenth Amendment was intended to repudiate the legal and
cultural conditions that distinguished slavery from freedom, includ-
ing the absence of bodily autonomy and control over procreation,
the absence of family integrity and parental rights over children,
and the ineligibility for civil marriage. Accordingly, the 14th
Amendment did more than insist on the equality and citizenship of
the formerly enslaved. Implicit in its understanding of liberty was
the repudiation and eradication of these hallmark conditions of
slavery. The right to abortion recognized in 1973’s Roe v. Wade pro-
ceeds from this understanding of liberty and protects the decision
whether to bear or beget a child.

For nearly 50 years, the Supreme Court consistently affirmed the
right to abortion as an essential aspect of the Constitution guaran-
tees of liberty and equality. Yet, despite these longstanding prece-
dents, on June 24th, the Supreme Court announced its decision in
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Dobbs v. Jackson Women’s Health Organization upholding Mis-
sissippi’s 15-week ban on abortion and overruling Roe v. Wade and
Planned Parenthood v. Casey.

In the Dobbs decision, the Court declared that the Constitution
no longer protects the right to abortion, marking the first time the
Supreme Court has withdrawn a fundamental right. Critically, the
Constitution’s protection of liberty and privacy is not confined to
abortion, but also underlies the Supreme Court’s recognition of var-
ious fundamental rights, including rights to contraception and
procreation, marriage, family relations, childrearing, and sexual in-
timacy. Despite the majority’s assurances that the Dobbs opinion
implicates only the right to choose an abortion and does not cast
doubt on these other precedents, its analytical framework clearly
implicates these other liberty rights.

According to the majority, Roe v. Wade was egregiously wrong
because the Constitution does not explicitly identify a right to abor-
tion and such a right is not deeply rooted in the history or tradi-
tions of this nation. Although this account is inattentive to the his-
tory of the reconstruction amendments, the logic that the opinion
applies could easily be translated to a range of other rights that
the Court has recognized, including the right to contraception, the
right to same-sex marriage, and the right to sexual intimacy.

Accordingly, the Dobbs decision invites reconsideration of Gris-
wold v. Connecticut, which protects the right to contraception;
Obergefell v. Hodges, which secures the right to same-sex marriage;
Lawrence v. Texas, which protects the right to private, consensual
sexual relations; and many other decisions in the Court’s long line
of substantive due process cases.

In a separate concurrence, Justice Thomas made clear his posi-
tion on the scope of the Dobbs opinion. There, he calls for the Court
to reconsider all the Court’s precedents recognizing fundamental
rights under the 14th Amendment’s liberty guarantee. Although no
other justice joined his concurrence, it would be a mistake to dis-
miss Justice Thomas’ objections to these substantive due process
rights as an irrelevant aside. Like many of his past opinions advo-
cating for the destruction of fundamental liberty and privacy
rights, Justice Thomas is signaling that the goal posts have moved.
Extremist litigators, judges, and lawmakers are sure to respond in
kind.

As the dissent in Dobbs states, the majority promises that the
decision to overrule Roe does not undermine any associated right
to marriage, procreation, contraception, and family relationships.
These promises cannot be trusted. Communities affected by these
decisions should not be satisfied with these baseless claims. I, for
one, am not satisfied with the majority’s hollow assurances. I call
on this Committee to protect these associated rights in a manner
that is swift and absolute. Thank you.

[The statement of Ms. Murray follows:]
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TESTIMONY OF MELISSA MURRAY
FREDERICKI. AND GRACE STOKES PROFESSOR OF LAV,
NEW YORK UNIVERSITY SCHOOL OF LAW

BEFORE THE HOUSE COMMITTEE ON THE
JUDICIARY

HEARING ON WHAT’S NEXT: THE THREAT TO INDIVIDUAL
FREEDOMS IN A POST-ROE WORLD
JULY 14, 2022

Thank you very much for the opportunity to appear before you in these hearings on the implications
of Dobbs v. Jackson Women's Hlealth Organization. 1 am here today to explain how a line of precedents
concerning privacy rights is imperiled as a result of this decision, and why there has never been a
more urgent need to protect access to these rights.

My name is Melissa Mutray. I am the Frederick I and Grace Stokes Professor of Law at New York
University School of Law, where 1 teach constitutional law, family law, and reproductive rights and
justice and serve as a faculty director of the Birnbaum Women’s Leadership Network. Prior to my
appointment at New York University, I was the Alexander F. and May 'T. Morrison Professor of Law
at the University of California, Berkeley, where T taught for twelve years and served as Faculty
Director of the Betkeley Center on Reproductive Rights and Justice and as the Interim Dean of the
law school.

In 1973’s Roe . Wade, the United States Supreme Court recognized that the Fourteenth
Amendment’s guarantee of liberty protects an individual’s right to determine whether to bear or
beget a child.! Since 1973, the Supreme Court has consistently affirmed the right to abortion as an
essential aspect of the Constitution’s guarantees of liberty and equality, including in 1992’s Planned
Parenthood v. Casey, which reaffirmed a woman’s right to abortion. Despite these long-standing
precedents, on June 24, 2022, the United States Supreme Court announced its decision in Dobbs 1.
Jackson Women's Health Organization, upholding Mississippi’s 15-week abortion ban and overruling
Roe v Wade and Planned Parenthood v. Casey” In the Dobbs decision, the Court declared that the U.S.
Constitution no longer protects the right to abortion, marking the first time that the Supreme
Court has withdrawn a fundamental constitutional right-—a right that has been relied on for nearly
50 years.

‘The impact of the Court’s decision in Dobbs has been immediate—and has disproportionately
affected individuals who already face barriers to health care and economic security, including
communities of color, rural families, and LGBTQ individuals. Turge this Committee to keep these
communities in mind as you consider ways to restore the right to abortion and support those secking
abortion care now that Ree has been overturned.

"The Dobbs decision has fundamentally disrupted access to abortion in this country—but its impact
will extend beyond abortion. Roe ». Wade did far more than establish the constitutionally protected
right to abortion; it solidified and expanded the constitutional “right to privacy,” as part of the
liberty interests protected under the Fifth and Fourteenth Amendments, which state that no person
shall be deprived of “life, liberty or property, without due process of law.” Accordingly, the

1
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Constitution’s protection of liberty and privacy 1s not confined to abortion, but also underlies the
Supreme Court’s recognition of various fundamental rights, including the rights to contraception
and procreation, marriage, family relations, child rearing, and sexual intimacy.' Although the
Supreme Court’s recognition of the right to privacy predates Roe, Roe was an important affirmation
of, and foundation for, a broad array of privacy and liberty rights.®

"To be sure, the Supreme Court understood the links between Roe and the other rights that proceed
from the Constitution’s grant of liberty. Indeed, in the majority opinion, Justice Alito attempted to
distinguish the abortion right from these other rights by explaining that, unlike these other rights,
“falbortion destroys . . . ‘potential life.”” But despite Justice Alito’s insistence that overruling Roe
“does not undermine [these other rights] in any way,” the majority opinion’s logic applies with
equal force to these other rights. Justice Clarence Thomas said as much in his concurring opinion.
There, he argued that “the Due Process Clause does not secure azy substantive rights,” and, on that
ground, encouraged his colleagues to “reconsider all of this Court’s substantive due process
precedents,” including those that recognize a right to contraception, sexual intimacy, and same-sex
marriage.

The writing is on the wall. Because the Supreme Court has overturned Roe, these other rights of
heart and home are now in jeopardy. Iam here today to explain the imminent risk to these
fundamental rights and to advocate for the protection of the right to abortion and all of these
fundamental rights.

I The Constitution’s Protection of Personal Liberty, Including Access to
Contraception and the Right to Abortion, is Central to Individual Dignity
and Equality and to Other Important Rights.

The Fourteenth Amendment guarantees all of us liberty and equality. To understand the full extent
of the Amendment’s protections, it is necessary to appreciate the concerns that animated its drafting
and ratification. Proposed in the wake of the Civil War, the Reconstruction Amendments were
consciously drafted and ratified for the express purpose of abolishing and repudiating slavery and its
indicia. Accordingly, the Thirteenth Amendment formally abolished slavery, while the Fifteenth
Amendment enfranchised Black men, introducing them into the political community as equals. In
keeping with this abolitionist ethic, the Fourteenth Amendment was intended to repudiate the legal
and cultural conditions that distinguished slavery from freedom. These conditions of enslavement
were manifold, but they included a lack of bodily autonomy and control over procreation, the
absence of family integrity and parental rights over children, ineligibility for civil marriage, and
inability to contract. In drafting the Reconstruction Amendments, the framers were intent on
eradicating both slavery and these repugnant features of that “peculiar institution.” On this account,
the Fourteenth Amendment did more than insist on the equality and citizenship of the formerly
enslaved; implicit in its understanding of “liberty” was the repudiation and eradication of these
hallmark conditions of slavery.

As such, the Due Process Clause’s vision of liberty necessarily protected as fundamental rights of
bodily autonomy, rights of family integrity, marriage rights, and parental rights. Indeed, as early as
1923, the Court acknowledged this aspect of the Due Process Clause’s grant of liberty, concluding in
Meyer v. Nebraska that the Fourteenth Amendment protects “the right of the individual to contract; to
engage in any of the common occupations of life; to acquire useful knowledge; to marry, establish a

2
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home and bring up children; to worship God according to the dictates of his own conscience; and
generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit
of happiness by free men.”®

The Supreme Coutt’s recognition of a right to privacy proceeds from this understanding of the
Fourteenth Amendment’s guarantee of liberty. In 1965°s Griswold v. Connecticut, the Court announced
a right to privacy that emanated from the penumbras of various guarantees of the Bill of Rights.” In
doing so, the Griswold Court reiterated that the Constitution protects an individual’s right to make
certain personal decisions about intimacy, marriage, and procreation.

The Court’s recognition of a right to choose an abortion proceeds from this tradition of liberty and
autonomy in intimate life.* Indeed, according to the Court, “[flew decisions are more personal and
intimate, more properly private, or more basic to individual dignity and autonomy than a woman’s
decision . . . whether to end her pregnancy.” The exetcise of this right without undue hindrance
from the State is essential to dignity as an individual and status as an equal citizen.

Reproductive autonomy is rooted in the deeply personal nature of decisions about bearing children
and expanding a family. However, the decision of “whether to bear or beget a child” has
ramifications beyond the home and family. As the Court has recognized, women’s ability “to
participate equally in the economic and social life of the Nation has been facilitated by their ability to
control their reproductive lives.”"

The Supreme Court’s decision in Roe 2. Wade recognizing the right to abortion, does not stand on its
own; reflecting the anti-slavery origins of the Fourteenth Amendment, it is part of a long line of cases
that recognize the constitutional right to privacy and liberty, including personal decisions essential to
an individual’s autonomy. These decisions include the right to contraception—ifirst recognized in
Griswold v. Connecticut (1965)"—and the right to procreate—first recognized in Skinner v. Oklaboma
(1942).% The Court relied on these core precedents in deciding Roe . Wade (1973), and in Cargy 0.
Population Services (1977),” it relied on Roein turn for its central holding that “the Constitution protects
individual decisions in matters of childbearing from unjustified intrusion by the State.”**

Critically, the right to personal liberty is not limited to reproductive rights. It includes the right to
marry, first recognized in Skinner v. Oklahoma (1942),"° and reaffirmed tn 1967’s Loving ». Virginia
(1967)* and 2015’s Obergefell v. Flodges (2015)." It includes the right of parents to direct the
upbringing of their children, first recognized in the 1920s in Meyer 2. Nebraska (1923)"™ and Pierve ».
Sodiety of Sisters (1925).”" It includes the right to maintain family relationships, including relationships
that go beyond the traditional nuclear family.” And Roe has also influenced the Supreme Court’s
decision to recognize the right to form intimate relationships,™ and the right to personal control of
medical treatment.”

Roe is inextricably bound to this constellation of privacy and personal liberty rights. Now that Roe has
been overturned, these other rights are similarly threatened.
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II. The analytical framework used by the majority in Dobbs lays out a roadmap for
revisiting and taking away other fundamental privacy and liberty rights.

The majority opinion lays out a roadmap for eviscerating other important rights—including the rights
to contraception and same-sex marriage. According to the Dobbs majority, Roe was “egregiously
wrong” because the right to choose an abortion is not explicit in the text of the Constitution and is not
“deeply rooted” in the traditions and history of this country. As the foregoing sections make clear, this
account fundamentally misunderstands the Fourteenth Amendment’s anti-slavery origins and the
Framers’ understanding of “liberty.” But assuming arguendo that the majority’s assessment is correct, its
logic cannot be confined to the abortion right. Despite the majority’s assurances that the Dobbs
opinion implicates only the right to choose an abortion and does not cast doubt on other precedents,
its analytical framework clearly implicates the other liberty rights that the Court has recogpized in its
substantive due process jurisprudence. As the dissent points out, “[tjhe lone rationale for what the
majority does today is that the right to elect an abortion is not ‘deeply rooted in history.”® But “[t}he
same could be said, though, of most of the rights the majority claims it is not tampering with.”* This
means that “[elither the mass of the majority’s opinion is hypocrisy,” or “all rights that have no history
stretching back to the mid-19th century are insecure.”’™

Just as “the Constitution makes no reference to abortion,” it similatly does not make reference to
contraception, marriage, parental rights, or LGBTQ rights. Accordingly, the Dobbs decision invites
reconsideration of Griswold ». Connecticut (right to contraception), Obergefell ». Hodges (right to same-sex
marriage), Lawrence v. Texas (right to private, consensual sexual relations), and many other decisions in
the Court’s long line of substantive due process cases. The right to contraception is exemplary of this
concern. Nowhere does the Constitution speak of a right to contraception — in fact, the Constitution
does not even explicitly mention women. And as many conservatives have noted, the American legal
landscape was littered with prohibitions on contraception right up until the court invalidated
Connecticut’s ban on contraception in 1965’s Griswold v. Connectiout. Despite these obvious similarities,
the majority insists that its decision in Dobbrs has no beating on the future of contraceptive access.

And yet, it is impossible to “neatly extract” the right to abortion from the “constitutional edifice
without affecting any associated rights.”* For this reason, the dissent likens the majority’s assurances
to “someone telling you that the Jenga tower simply will not collapse.”™

And in a post-Roe America, it is easy to see how the right to contraception could be gutted. It has
already begun, with abortion opponents recasting some forms of contraception as abortifacients. For
the last 10 years, this has been a standard move among abortion opponents. To be clear, contraception
prevents pregnancy, but this has not stopped anti-abortion groups and lawmakers from attempting to
recast emergency contraception and intrauterine devices (IUDs) as abortions.

In 2021, Idaho banned emergency contraception at public school health centers, including public
universities, as part of a bill banning abortion. Also in 2021, Missourt nearly failed to pass a critical
funding bill for its state Medicaid program over an amendment claiming emergency contraceptives and
1UDs should not be covered. After the draft Dobbs opinion was leaked, the Louistana legislature thrted
with a bill that would classify abortion as a homicide, prompting concern that the legislation could have
criminalized IUDs and emergency contraception.
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Hven members of this chamber have promoted this falsehood. In debate last June over the Equal
Access to Contraception for Veterans Act, a bill that would allow veterans access to no-cost
contraception, members made statements to this effect on the House floor. In September 2021, when
the House Armed Services Committee considered the National Defense Authorization Act (NDAA),
Representative Jackie Speier introduced an amendment that would provide no-cost access to birth
control for military servicemembers and military families. In opposition to this amendment, some
members of Congress claimed that emergency contraception caused an abortion. This happened justa
few weeks ago when Representative Speier offered her amendment again in the House Armed Services
Committee.

III.  Justice Thomas’s concurrence makes clear that these associated privacy rights are
not safe, despite the majority’s efforts to cordon off abortion from other privacy
rights.

It is not just that the logic of the majority’s analysis easily applies to other privacy rights. In a separate
concurrence, Justice Thomas makes clear the imminent threat to these other rights, encouraging the
Court to reconsider a/ of the Court’s precedents recognizing fundamental rights under the Fourteenth
Amendments’ right to liberty, including substantive due process rights established in Griswold, Lawrence,
and Oberpefell™ As he explains, every one of these decistons is “demonstrably erroneous,” and the
newly constituted Court has not only the power but a “duty” to overturn them.

Justice Thomas goes on to state that the entire idea of substantive due process rights is a
“demonstrably incorrect reading of the Due Process Clause, [and] the ‘egal fiction’ of substantive due
process is ‘particularly dangerous.””® Justice Thomas offers three reasons for his objections to
substantive due process rights. First, he claims that substantive due process rights give judges too
much power in identifying what rights are fundamental, and that this power constitutes policy-making
rather than neutral legal analysis.”® Second, Justice Thomas argues that substantive due process rights
“distort]] other areas of constitutional law” and have become the “core inspiration for many of the
Court’s constitutionally unmoored policy judgments.”* Third, Justice Thomas argues that substantive
due process analysis is “often wielded to ‘disastrous ends.” As evidence of these “disastrous ends,” he
cites the Court’s infamous decision in Dred Seoit v. Sanford™  Justice Thomas’s invocation of a decision
holding that those of “African descent” were ineligible for citizenship in an opinion that calls into
question a line of jurisprudence that reflects and embodies the Fourteenth Amendment’s aspirations
for abolishing slavery and eradicating the residue of enslavement in the United States is profoundly
disturbing. It is doubly offensive—and morbidly uncanny—in the historical context of racial
reproductive coercion of Black women.

a. Thomas is directing his words at the extremist federal judges, right-wing political
candidates, and anti-abortion legislators looking to him for how to eliminate the right
to contraception moving forward.

Although no other justice joined his concurrence, it would be a mistake to dismiss Justice Thomas’s
rant against substantive due process rights as an irrelevant aside. Thomas’s concurrence furnishes a
blueprint to extremist federal judges, hostile congressional candidates, and anti-abortion legislators
secking a rationale for challenging the right to contraception and other fundamental rights going
forward. Like many of his past opinions advocating for the destruction of fundamental liberty and
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privacy rights, Justice Thomas is signaling that the goal posts have moved, and extremist litigators,
judges, and lawmakers are sure to adjust their game plan in response.

The prospect of assaults on the right to contraception is hardly hyperbolic or hypothetical. In March,
Tennessee Senator Marsha Blackburn dismissed Griswold v. Connecticnt, the longstanding Supreme Court
decision legalizing contraceptive use by married couples, as “constitutionally unsound.™® This past
February in Michigan, two Republican candidates for attorney general criticized Griswold during a
public debate.” In May 2022, Blake Masters, an Arizona Republican candidate for U.S. Senate,
declared on his website that he will only vote to confiem federal judges who “understand that. . .
Grisiold . . . was wrongly decided.”” Justice Thomas’s declaration of war against substantive due
process rights, including the right to contraception established in Grisnold, not only greenlights
extremist state legislators and politicians, but makes clear that such measures will have his support-—
and his vote-—if these questions come before the Court.

In the few weeks since Roewas overturned, those of us who have maintained that the decision imperils
other fundamental rights have been accused of hyperbolic “catastrophizing” and baseless
tearmongering. For instance, the Wall Street Journal’s editorial page insisted that our fears about
overruling rights to contraception and same-sex marriage are little more than an “implausible parade of
horribles.” Such high-level minimizing is not surprising considering that only a few years ago, many of
us were dismissed when we insisted that Roe was at risk of being overturned. To be clear, I take no joy
in correctly predicting what has come to pass. 1 only ask that this committee heed these new warnings
and take swift action to protect our most basic privacy and liberty rights that are now clearly
threatened.

b. The Dobbs majority has signaled endorsement of Justice Thomas’s harmfully
inaccurate depiction of the modern birth control movement as progeny of the anti-
Black eugenics movement.

To understand whether and how the right to contraception, like the right to abortion, could be
overturned, one need only read the tea leaves of the Dobbs decision. In footnote 41, Justice Alito
highlights an argument linking abortion with eugenics, referencing Justice Thomas’s 2019 concurrence
in Box 12 Planned Parenthood of Indiana and Kentuoky In that concurrence, Justice Thomas argued that
abortion restrictions were the state’s attempt to prevent abortion from becoming “a tool of eugenic
manipulation.” Justice Thomas’s argument hinged, in part, on the relationship between Margaret
Sanger, the founder of Planned Parenthood and the modern birth control movement, and the eugenics
movement.”

Justice Alito’s decision to include the footnote in the majority opinion™ is puzzling—by the opinion’s
logic, overruling Roeis a function of textualism and originalism, not eugenics. It might be explained as a
gesture of collegiality to Justice Thomas, who has diligently husbanded the eugenics argument and seen
it flourish in lower court rulings on abortion. Or, more ominously, the footnote may be an effort to
preserve — in the most important Supreme Court decision in a generation—the view that the modern
birth control movement is irrevocably tainted by its past associations with eugenics and racial injustice.

Linking the right to contraception to racism and the prospect of racial genocide may have profound
consequences. After all, the court has overruled past precedents in order to remedy racial injustice. As
the Dobbs opinion acknowledges, the court in Brown v. Board of Education overruled Plessy v. Ferguson in
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order to correct the injustices of Jim Crow." What better way to destabilize, and lay a foundation for
overruling the right to contraception than to foster and cultivate the notion that it originated in a racist
effort to stamp out Black reproduction? Never mind the 400-year long history of federal and state
regulations that have controlled, exploited, criminalized, brutalized, and surveilled the reproductive
autonomy of Black people, people of color, and Black women in particular. These assertions, and the
effort to destabilize reproductive rights that they underwrite, are not only egregious, but make clear
that racial justice is secondary to those who parrot these narratives. Instead, their invocation of
eugenics underwrites a deep-seated effort to undercut reproductive health services and freedom for our
most marginalized communities.

As the dissent states, “the majority promises that the decision to overturn Ree does not undermine any
associated rights (i.e., rights to “marriage, procreation, contraception, [and] family relationships”), but
these promises cannot be trusted and communities affected by these decisions should not be satisfied
with these baseless claims.” I, for one, am not satisfied with the majority’s hollow assurances, and call
on this committee to protect these associated rights in a manner that is swift and absolute.

Thank you.
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36139 S. Ct. 1780, 178293 (2019) (Thomas, J., concurring).

37 Box, 139 S. Ct. 1780, 1784.

38 Box, 139 S. Ct. 1780, 1783-84.

39 Dobbs Majority, slip op. at 30, n. 41 (citing Box concurrence and referencing “arguments about the motives of proponents
of liberal access to abortion...[to include] a desire to suppress the size of the African American population”).

40 Dobbs Majority, slip op. at 40.

#t Dobbs Dissent, slip op. at 25.
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Chair NADLER. Thank you, Professor.
Ms. Warbelow, you are now recognized for five minutes.

STATEMENT OF SARAH WARBELOW

Ms. WARBELOW. Thank you. Thank you, Chair Nadler, Ranking
Member Jordan, and Members of the Committee for the oppor-
tunity to testify today. My name is Sarah Warbelow. I am the
Legal Director for the Human Rights Campaign, the nation’s larg-
est civil rights organization working to achieve lesbian, gay, bisex-
ual, transgender, and queer equality.

It is an honor to testify here today on behalf of more than our
three million Members and supporters nationwide regarding the
potential impact of the Dobbs decision on LGBTQ rights.

I was born in a post-Roe world to a mother who fought for her
five daughters’ reproductive rights and loved us all the more for
being able to choose us. I am shaken to my core by the end of Roe.
Loss of abortion access is devastating, including to LGBTQ people
who need access to safe and compassionate healthcare, including
access to abortion, contraception, fertility services, so they can de-
cide if they wish to become parents and when to do so.

Dobbs is a radical rejection of 50 years of precedent of ending a
settled body of case law upon which millions of Americans, includ-
ing LGBTQ people, rely. The majority in Dobbs emphasized that it
did not view the decision to overturn Roe as impacting the results
in other substantive due process cases. Even saying, it is hard to
see how we could be clearer. Its cursory analysis fails to meaning-
fully distinguish Dobbs from other substantive due process cases,
except to point to fetal life.

Frustratingly, the Dobbs opinion obliquely references Lawrence
and Obergefell as examples the Court regards as correctly decided
to reject stare decisis and overturn prior precedent. Both Lawrence
and Obergefell expanded the realm of individual rights and recog-
nized that prior decisions reflected animus to and exclusion of
LGBTQ people.

By contrast, the Court in Dobbs stripped away the rights of
women and LGBTQ people to have control over when and whether
to bear a child. Distinguishing Dobbs in this way provides cold
comfort that the Court might not be willing to reconsider the out-
comes of Obergefell, Lawrence, and potentially even Loving if pre-
sented with the opportunity to do so down the line. In fact, Justice
Thomas’ extraordinarily and alarming concurrence disavowing sub-
stantive due process entirely invites it.

However, should the Court choose to do so, these precedents have
deep, double-stranded constitutional roots. Not only substantive
due process, but also equal protection case law. Moreover, LGBTQ
people have robust reliance interests that impact their relationship
to the government and that carry financial, familial, and other obli-
gations.

To put it squarely, if Lawrence were overturned, a marriage cer-
tificate could be evidence of a crime. Today, nearly a dozen States
retain laws criminalizing same sex sexual relationships and 35
States still have laws or constitutional amendments on the books
that bar same sex couples from marrying. Despite growing accept-
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ance for LGBTQ people, coming out still comes at a cost. Anti-
LGBTQ hate crimes and violence are at historically high levels.

State legislatures have been particularly hostile to LGBTQ peo-
ple since the Obergefell decision. Since 2015, 1,200 anti-LGBTQ
bills have been filed in State legislatures. With Lawrence or
Obergefell perceived at risk, State legislatures are likely to redou-
ble their efforts to recriminalize intimacy between consenting
adults and undermine marriage of same sex couples, just as Thom-
as’ concurrence may inspire legislators to pass laws in conflict with
existing precedent in the hopes that will result in that precedent
being overturned.

State employees emboldened by Dobbs may engage in rogue dis-
criminatory behavior for purposes of setting up a test case. Addi-
tionally, laws abrogated by Lawrence and Obergefell could be en-
forced anew. No single action can repair the constitutional crisis in-
flicted by Dobbs’ radical rejection of precedent, but, in addition, to
the Women’s Health Protection Act, there are important steps Con-
gress can take to stymie the damage. The Respect for Marriage
Act, the John Lewis Voting Rights Enhance Act, and the Equality
Act would all provide important protections as we fight to restore
the right to abortion and to our other rights protected by sub-
stantive due process. This list is not exhaustive, but a starting
point.

There is no question that stemming the effects of Dobbs will re-
quire careful and concerted action at the Federal and State levels.
Moreover, there is no question that organizations like HRC will
vigorously defend precedents that protect the right to marriage, to
Federal equality, and to loving who you love without fear of crim-
inalization. Ultimately, it is the Dobbs dissent stressed. The new
majority of the Supreme Court may not be done with its work, but
neither are we.

[The statement of Ms. Warbelow follows:]
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United States House of Representatives
Committee on the Judiciary
What’s Next: The Threat to Individual Freedoms in a Post-Roe World
July 14,2022
Testimony of Sarah Warbelow, Legal Director of the Human Rights Campaign

Thank you for the opportunity to submit testimony to the Committee on the Judiciary regarding
the threat to individual freedoms in a post-Roe world. My name is Sarah Warbelow, and I am the
legal director at the Human Rights Campaign, America’s largest civil rights organization
workingto achieve lesbian, gay, bisexual, transgender, and queer (LGBTQ+) equality. Itis both
an honor and a privilege to submit this testimony on behalf of our over3 million members and
supporters nationwide regarding the potential impact of the Dobbs decision on LGBTQ+ rights.

I was born in a post-Roe world to a mother who fought for her five daughters’ reproductive
rights and loved us all the more for being able to choose us. I am shaken to my core by the end of
Roe.

Dobbsv. Jackson was primed from the start to result in the overturning of Roe v. Wade and
Planned Parenthood v. Casey while throwing into tumult substantive due process jurisprudence
more generally. This decision is a radical rejection of fifty years of precedent, upending a settled
body of case law upon which millions of Americans rely. Losing Dobbsis a tremendous loss for
the LGBTQ+ community, who need abortions and equal access to safe and compassionate
healthcare. It is also an alarming development with potential consequences for other cases
establishing constitutional protections for LGBTQ+ people. Dobbs represents one of the most
significant blows to civil rights in a generation.

Immediate Impact of Dobbs on the LGBTQ+ Community

Loss of abortion accessis devastating to women, including lesbian and bisexual women,
transgender men, and nonbinary people. Contrary to popular belief, many members of the
LGBTQ+ community need access to abortion care.! Data derived from the National Survey of
Family Growth shows that LGBTQ+ women who have been pregnant are more likely to have
had unwanted or mistimed pregnancies than heterosexual women and are more likely to need
abortion services as well. Lesbian (22.8%) and bisexual (27.2%) women who have been pregnant
are more likely than heterosexual women (15.4%) who have been pregnant to have had an
abortion.2 Furthermore, their pregnancies are more likely to be the result of violence.
Reproductive rights are LGBTQ+ rights. LGBTQ+ people need and deserve access to the full

1 Human Rights Campaign, LGBTQ+ People & Roe v Wade (2022). https://hrc-prod-requests.s3-us-west-
2.amazonaws.com/FACT-SHEET -L GBTO-PEOPLE-ROE-V-WADE .pdf.
2]d.
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range of family planning and reproductive health services — including access to abortion,
contraception, and fertility services — so they can decide if they wish to become parents and
when to do so. All told, it will take years to fight through, untangle, and unwind the damage that
this decision is causing across numerous states.

Dobbs Majority Opinion Implications for Lawrence and Obergefell

The majority in Dobbs emphasized thatit did not view the decision to overturn Roe as impacting
the rationale or result in other substantive due process cases. In the leaked draft, Alito wrote that

“to ensure that our decision is not misunderstood or mischaracterized, we emphasize that
our decision concerns the constitutional right to abortion and no other right. Nothingin
this opinion should be understood to cast doubt on precedents that do not concern
abortion.”3

The final opinion builds upon that language by declaring

“we have stated unequivocally that ‘[n]othingin this opinion should be understood to cast
doubt on precedents that do not concern abortion.’. . . Itis hard to see how we could be
clearer. Moreover, even putting aside that these cases are distinguishable, thereis a
further point that the dissentignores: Each precedentis subject to its own stare decisis
analysis. .. .74

The majority responds to the concerns voiced by the dissent and presumably the American
public. However, itis important to note that while the majority criticizes the dissent for a
perceived failure to distinguish the state interest in Roe from the state interest in other cases, the
majority itself fails to engage in a meaningful analysis of what now distinguishes Dobbs from
other substantive due process cases except to pointto ‘fetal life.”>

Frustratingly, the Dobbs opinion obliquely references Lawrence v. Texasand Obergefell v.
Hodges as examples of the Court correctly rejecting stare decisis to overturn prior precedent.®
While it is true that Lawrence overturned Bowers v. Hardwick” and Obergefell overturned Baker
v. Nelson,? those decisions are not meaningfully comparable to the Court’s action in Dobbs. Both

3 Politico, Leaked Draft of Dobbs v. Jackson Women's Health Org. at62 (May 5, 2022)
https://www.politico.com/news/2 022/05/02/read-justice-alito-initial-a bortion-opinion-overturn-roe-v-wade-pdf-
00029504.

4 Dobbsv. Jackson Women's HealthOrg.,579U.S.___,71(2022).

5 Dobbs,597U.S.at37.

8 Dobbs,597U.S.at41.

7 Lawrence v. Texas, 539 U.S. 558,578 (2003).

8 Obergefell v. Hodges, 576 U.S. 644,675 (2015).
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Lawrence and Obergefell expanded the realm of individual rights and recognized that prior
decisions reflected animus to and exclusion of LGBTQ+ people. By contrast, the Courtin Dobbs
stripped away the rights of women and LGBTQ+ people to have control over when and whether
to bear a child by overturning Roe.

Moreover, Obergefell is situated within a different vein of substantive due process. It most
closely ties back to Loving v. Virginia and its progeny including Zablocki v. Redhail® and Turner
v. Safley. 1 In Loving, the Court determined that restricting the ability of interracial couples to
marry violated both the equal protection clause and the due process clause of the Fourteenth
Amendment.!! Notably, Chief Justice Warren wrote in Loving that “[u]nder our Constitution, the
freedom to marry, or not marry, a person of another race resides with the individual, and cannot
beinfringed by the State.” 12 Nearly fifty years after Loving, the Supreme Courtin Obergefell
held that state statutes that prohibited same-sex couples from marrying and denied recognition of
the legal marriages of same-sex couples from another jurisdiction violated the Fourteenth
Amendment’s equal protection and due process clauses.!? Similarly, the Courtin Lawrence
relied upon both the equal protection and due process clauses of the Fourteenth Amendment in
findingthat laws criminalizing same-sex sexual intimacy are unconstitutional. 14

In each of these cases, the Court advanced individual liberty by rejecting the barriers that
prevented people from living a life with dignity and autonomy.

By comparison, the cursory treatment of these decisions by the Dobbs majority provides cold
comfort that the Court might not reconsider the outcomes of Obergefell, Lawrence, and
potentially even Loving if presented with the opportunity down the line. Indeed the dissent in
Dobbs warns that “no one should be confident that this majority is done with its work.” 13
However, even if the Court were someday to revisit cases like Loving, Lawrence, or Obergefell,
these precedents have deep, double-stranded constitutional roots in not only substantive due
process, but also equal protection case law. 16 Moreover, same-sex couplesand intimate partners

9 Zablockiv. Redhail, 434 U.S.374 (1978) (finding that a state statute that prohibited individuals that owed child
support from marry ing violated the Fourteenth Am endment and reaffirming that marria ge is a fundamental right).
10 Turnerv. Safley, 482U.S. 78 (1987) (findingthata state regulation limiting incarcerated people’s ability to marty
violated their Fourteenth Amendment fundamentalright to marriage).

" Lovingv. Virginia,388 U.S. 1 (1967).

12 Loving,388U.S.at 12.

13 Obergefell, 576 U.S.at 675.

14 Lawrence,539U.S.at 565.

15 Dobbs,597U.S.at72.

16 See e.g., Georgia Crimes and Offenses, 16 Ga. St. sec. 6-2(a); Kansas Crimes and Punishments, 21 Ka.St. sec.
5504(a); Kentucky Penal Code, L Ky .St. sec. 510.100; Massachusetts Punishments and Proceedings in Criminal
Cases, 272 Ma.St. sec. 34; Michigan Penal Code, 750 Mi.St. sec. 338; Minnesota Crimes, Expungement, Victims,
609 Mn.St. 293; Mississippi Crimes, 97 Ms.St. 29-59; North Carolina General Statutes, Criminal Law, 14 NCSt.
177; Oklahoma Statutes Crimes and Punishments, 2 1 Ok.St. 886; South Carolina Code of Laws Crimes and
Offenses, 16 SCSt. 15-120;21 Tx. Penal, sec. 06.
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have robust reliance interests in Obergefell and Lawrence. They have made enduring decisions
that impact their relationship to the government, and that carry financial, familial, and other
obligations, and they have outed themselves to the public. During the Dobbs oral arguments, the
Mississippi Solicitor General conceded a reliance interest on this point.!7 Indeed, to consider
going back to a scenario where these rights could nolonger be relied upon s horrific to even
imagine. To putit squarely, were Lawrence to be overturned, a marriage certificate could be
evidence of a crime. Today, nearly a dozen states retain laws criminalizing sexual relationships
between same-sex partners '8 and thirty-five states still have laws or constitutional amendments
on the books that bar same-sex couples from marrying.

Concurrence of Justice Thomas

In his freestanding concurrence, Justice Thomas refers to substantive due process as an
“oxymoron”, arguing that “the Due Process Clause at most guarantees process. It does not, as the
Court’s substantive due process cases suppose, ‘forbi[d] the government to infringe certain
“fundamental” liberty interests at all, no matter what processis provided.’””20 He communicates
that substantive due process cannot stand. By declaring that the Court should reevaluate all cases
that rely upon a substantive due process rationale, Justice Thomas invites legal challenges from
every corner. A domino effect could occur imperiling numerous rights that Americans take for
granted if a majority of the Court were to be swayed by his analysis. Itis no conjecture to
suggest that Dobbs will be used to argue for reversing well-established fundamental rights
beyond abortion; itis already happening. A recent filingin federal court argues that Dobbs limits
the century old right to parental autonomy. 2!

The dissent found Justice Thomas’s rationale to be extraordinary and alarming. In response to
the majority opinion in Dobbs regarding the decision’s impact on other substantive due process
precedents, the dissent opined that “the Court’s precedents about bodily autonomy, sexual and
familial relations, and procreation are all interwoven—all part of the fabric of our constitutional

17 Transcript of Oral Argumentat25, Dobbsv. Jackson Women s HealthOrg.,597U.S. ___ (2022) (No. 19-1392).
18 See e/g., Kansas Crimes and Punishments, 21 Ka.St. sec. 5504(a); Kentucky Penal Code, L Ky .St. sec. 510.100;
Massachusetts Punishments and Proceedings in Criminal Cases, 272 Ma.St. sec. 34; Michigan Penal Code, 750
Mi.St.sec. 338; 21 Tx. Penal, sec. 06.

19 Elaine S. Povich, Without Obergefell, Most States Would Have Same-Sex Marriage Bans, Pew Stateline (July 7.
2022), hitps://www.pewtrusts.org/en/research-and -analy sis/blo gs/stateline/2022/07/07/without-obergefell-m ost-
states-would-have-same-sex4narriage-bans.

20 Dobbs, 597 U.S.at 2 (6-3 decision) (Thomas, J. concurring) (“the Due Process Clause at most guarantees process.
Itdoesnot,asthe Court’s substantive due process cases suppose, ‘forbi[d] the government to infringe certain
“fundamental” liberty interests atall, no matter whatprocess is provided ™).

21 Eknes-Tuckerv. Attorney General of Alabama, 2:22-cv-184-LCB(M.D. Ala. 2022), appeal docketed, No. 22-
11707(11th Cir. May 18,2022).
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law, and because that is so, of our lives.”?? The comment most certainly also comes in response
to Justice Thomas’s concurrence. By challenging the constitutional existence of substantive due
process, Justice Thomasissued a clarion call to the disaffected.

This is not the first time that Justice Thomas has called to overturn the Court’s decisions
protecting LGBTQ+ people. In 2020, both Justice Alito and Justice Thomas critiqued the
Obergefell decision in their dissent to the denial of certiorari in Davis v. Ermold,? a case about
the ability of clerks to refuse to issue marriage licenses to same-sex couples. And in 2019, Justice
Thomas challenged the doctrine of stare decisis in Gamble v. United States citing Obergefell as
an example of “applying demonstrably erroneous precedent instead of the relevant law’s text.”24
However, his most recent rhetoric in Dobbs represents a turning point, particularly when coupled
with the Court’s decision to strip away a basic and longstanding constitutional right.

State Legislatures and Rogue Actors

In light of Dobbs, we are already witnessing many state legislatures enact abortion bans that are
both emboldening increasingly extreme restrictions (e.g., upon the constitutional rights to
interstate travel or to speech) and also having chilling effects on medicines and procedures that
are not even used to conduct an abortion.

In tandem, we have experienced several waves of ominous state legislation against the LGBTQ+
community and corresponding high water marks in hate crimes and violence. The fight for
equality has come at a deadly cost as anti-LGBTQ+ violence and rhetoric have reached record
highs. Hate crimes targeting the LGBTQ+ community have occurred with alarming frequency
over the last several years, with nearly 1in 5 of any type of hate crime now being motivated by
anti-LGBTQ+ bias. 2’ Additionally, 2021 shattered the record for fatal violence against
transgender and gender non-conforming people.2¢ These already-troubling statistics are likely
even worse than they appear, due to incomplete data collection and underreporting.

22 Dobbs, 597 U.S.at 20 (6-3 decision) (Breyer, Sotomayor, and Kagan JJ., dissenting) (“The Court’s precedents
about bodily autonomy, sexual and familialrelations, and procreation are all interwoven—all part of the fabric of
our constitutional law, and because that is so, of our lives.”).

23 Davisv. Ermold, et al.,936F.3d 429 (6thCir. 2019), cert. denied, 141 S.Ct.3 (Mem) (U.S.Oct. 5, 2020) No.
19-926)

24 Gamblev. United States, 587 U.S___,2(2019)(Thomas. J., concurring).

25 Federal Bureau of Investigation Crim inal Justice Information Services Division, 2020 Crime Data-Hate Crime,
Crime Data Explorer (Aug. 30,2021), https:/crim e-data-explorer.fr.cloud. gov/pages/explorer/crime/hate-crime.
26Laurel Powell, 2021 Becomes Deadliest Year on Recordfor Transgender and Non-Binary People, Human Rights
Campaign (Nov.9,2021), https://www.hrc.org/press-releases/2021-becomes-deadliest-year-on-record-for-
transgender-and-non-binary -people.
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An increasingly hostile climate has deeply affected the most vulnerable members of the
LGBTQ+ community, and especially LGBTQ+ youth, transgender women, and LGBTQ+ people
of color. The data is clear. Public opinions and attitudes about LGBTQ+ people still have a direct
effect on rates of violence against members of the community.?’ The consequences of cultural
marginalization and stigmatization persist, even as we make continued progress toward equality.

Unsurprisingly, more than half of all LGBTQ+ people are battling mental health challenges,
largely due to the discrimination and stigma they face at home and in their communities.2® The
rising tide of anti-LGBTQ+ legislation across the country has also had a serious impact on the
well-being of LGBTQ+ people and notably in young people, who are losing access to key
support systems in schools. A startling 85% of surveyed transgender and gender non-conforming
youth have stated that their mental health has been negatively affected by the ongoing legislative
attacks against the LGBTQ+ community. 2

State legislatures have been particularly hostile to LGBTQ+ people in recent years, as the
increasing polarization of politics and heavily gerrymandered state districts have put state
legislatures further and further out of step with the views of their constituents. Since 2015, about
1,200 anti-LGBTQ+ bills have been filed in state legislatures, and 2022 saw more anti-LGBTQ+
legislation filed in state legislatures than ever before, with 38 states filing approximately 350
anti-LGBTQ+ bills this year alone.3° Nearly all of thesebills would have a negative impact on
transgender people, but about 440 bills filed since 2015 would perpetrate particular harm upon
transgender people. Some locales are even more prolific than others, for example 32 states in
2022 thatintroduced a historic 140 pieces of anti-transgender legislation. Many of these bills are
directed specifically to limit the rights of transgender children.

Should the constitutional imperatives reflected in Lawrence or Obergefellbe abandoned or
undercut by the Supreme Court, state legislatures will be sure to redouble their anti-LGBTQ+
attacks to include efforts to recriminalize intimacy between consenting adults and undermine or
undo marriages of same-sex couple. Additionally, laws that were abrogated by these decisions
could, if these precedents were overruled, be enforced anew.

27 Human Rights Campaign Foundation, Dismantling a Culture of Violence- Understanding Anti-Transgender
Violence and Endingthe Violence (Dec.2020), hitps:/hrc-prod-requests.s3-us-west-
2.amazonaws.com/files/assets/resources/Dismantling-a -Culture-of-Violence-0 1072 1.pdf.

28Human Rights Campaign Foundation, The State of Mental Healthin LGBTQ Communities, https://hrc-prod-
requests.s3-us-west-2.amazonaws.com/files/documents/I GBTQ-MentalHealth -brief-022221.pdf.

2%Morming Consult & The Trevor Project, Issues Impacting LGBTQ Youth-Polling Analysis (Jan. 2022),
https://www.thetrevorproject.org/wp-content/uploads/2022/01/TrevorProject_Public 1.pdf.

30 The Human Rights Campaign Foundation publishes an annualreport, The State Equality Index, which tracks the
LGBTQ-related legislation introduced and passed eachyear. The mostrecent report was relea sed in January and it,
aswell as previous editions, are available atwww.hrc.org/sei. (Finalized 2022 data will be released in the upcoming
2023 State Equality Index. 2022 data provided in this testimony are HRC’s working numbers based on our tracking
atthistime.)
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In 2015, as Obergefell was pending in the United States Supreme Court, a backlash against
LGBTQ+ people was unfolding in state legislatures across the country. While a super majority
of the American public supported marriage equality,3! state legislatures applied themselves to
finding ways to limit, undermine, and prevent marriage for same-sex couplesin their states. In
2015, 36 such bills were introduced in fifteen states, and to date nearly 100 such bills havebeen
introduced. Some proposed to eliminate marriage entirely while others defied Obergefell
explicitly or implicitly, or claimed the decision is null. Still others attempted to peel away rights
attendant to marriage, including benefits and parentage. These bills are unconstitutional, but the
legislative efforts demonstrate that, given the opportunity, state legislatures will continue to
attempt to roll back marriage rights. Many state legislators may be inspired by Justice Thomas’s
concurrenceto prioritize and double down on their efforts to pass a law in conflict with existing
Supreme Court precedent in the hopes that it will result in those precedents being overturned.

Recent legislative efforts also demonstrate that states are willing to permit government actors to
discriminate. Mississippi’s HB 1523, whichbecame law in 2016, allows government actors to
invoke disapproval of LGBTQ+ people as a justification to refuse to provide taxpayer-funded
services.32 Other states considered but ultimately did not pass similar legislation.33
Additionally, several states considered legislation that would allow government employees, such
as clerks, to refuse to issue a marriage license to a same-sex couple or refuseto solemnize the
marriages of same-sex couples.3*

Even without legislative permission, state governments may find themselves facing litigation as
aresult of a government actor who is emboldened by the Dobbs decision, particularly Justice
Thomas’s concurrence, to engage in behavior for the purpose of settingup a test case. A local
police officer might take it upon themself to engage in a raid on a gay bar in an attempt to
enforce the state’s sodomy ban (that s still on the books). A state administrator might refuse a
claim for spousal benefits because the spouseis married to someone of the same sex. A county
clerk might deny a same-sex couple a marriage license. These rogue government actors may
have the opportunity to create the legal challenges to Lawrence and Obergefell which potentially
would rise to the Supreme Court. While the Court may ultimately decline certiorari in such cases
or reaffirm precedent, real people will be hurt by having their rights infringed upon and denied
and by experiencing material fears that their lives will be upended.

31 Justin McCarthy, Same-SexMarriage Support Inches Up to New Highof'7 1 %, Politics (June 1,2022),
https:/news.gallup.com/poll/393 197/same-sex-marriage-support-inches-new-high.aspx.

32H.B.1523,2016Leg.. Reg. Sess. (Miss. 2016).

33 States thathave considered such bills include Texas, lowa, Oklahoma, Tennessee, Virginia, Missouri, Colorado,
Georgia, Hawaii, Kentucky, Massachusetts, Mississippi, Wyoming, Arkansas, [llinois,and Washington. See
footnote 30regarding HRC’s tracking of state legislation.

34 States thathave considered such bills include Kentucky, Missouri, Texas, Mississippi, and Virginia. See footote
30 regarding HRC’s tracking of state legislation.
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Congressional Action

No single action can repair the constitutional crisis inflicted by Dobbs’ radical rejection of fifty
years of precedent, butin addition to the Women’s Health Protection Actthere are important
steps Congress can take to stymie the damage. Several of those actions have already been
introduced as legislation. This listis not exhaustive butrather a starting point.

Respect for Marriage Act

Section 3 of the Defense of Marriage Act (DOMA) was struck down by the United States
Supreme Courtin 2013 in Windsor v. United States, which found that provision of the statute to
be a violation of both the Fifth Amendment’s guarantee of equal protection under federal law.
Section 3 essentially excluded legally married same-sex couples from federal statutes,
regulations, and rulings applicable to all other married people. Section 2, which was not
addressed by the Windsor case, purported to allow states to refuse the valid legal marriages of
same-sex couples entered into in other states.

The Respect for Marriage Act (RMA) would fully remove DOMA from the books by repealing
both sections 2 and 3, and goes further, establishing a clear rule for the federal government that
all married same-sex couples have access to equal rights, benefits, and obligations under federal
law. It would ensure that every legally married couple has the certainty that every federal benefit
and protection will flow from a marriage that was valid where it was originally performed.

Given the uncertainty that many face around the future of marriage equality, passing the Respect
for Marriage Act would have two important impacts: Firstit would ensure that people will notbe
subjected to losing federal recognition of their marriage, regardless of what might otherwise
happen in their particular state. Second, it would repeal the provision of federal law that purports
to allow states to refuse to recognize valid marriages entered into in other states. While the
legality of that provision is and always has been suspect, removing it from the books is a
necessary precaution and signal, particularly in light of recent developments.

Voting Rights

Access to the ballot has served as an indicator of the health of our democracy for generations. In
the last decade, a tide of restrictive voting laws have disproportionately affected traditionally
marginalized communities, including communities of color, those who are economically
disadvantaged, and LGBTQ+ people. In the aftermath of Shelby County v. Holder, which
invalidated a key provision of the Voting Rights Act, states have brazenly enacted discriminatory
voting measures to make it more difficult to vote, including by instituting more onerous voter
identification laws and imposing obstacles to voting by mail.
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The road to fairer access to the ballot will require a federal solution that includes the passage of
the John Lewis Voting Rights Advancement Act (VRAA) and the key provisions of the Freedom
to Vote Act. The VRAA would restore the protections of the Voting Rights Act with modern
provisions that would expand and strengthen the government’s ability to respond to voting
discrimination.

With abortion rights and potentially other rights imperiled and subject to increasing restrictions
and novel legislation, itis vital that all Americans are afforded the ability to fully and equally
participate in democracy and have their voice heard on the issues that affect them most.

Equality Act

In this time of tremendous uncertainty and significant concern about the future of equality,
LGBTQ+ Americans continue to experience a patchwork of state-level non-discrimination laws
and a lack of express, permanent, comprehensive federal civil rights protections. The Supreme
Court’s June 2020 decision in Bostock v. Clayton County held that Title VII of the Civil Rights
Act prohibits employment discrimination on the basis of sexual orientation and gender identity
because they are types of sex discrimination. This was a huge step forward, but the fate of Roe
only underscores the need for these protections to be explicitly codified in federal law. The
Equality Act would provide consistent and explicit non-discrimination protections for LGBTQ+
people across key areas of life, including employment, housing, credit, education, public spaces
and services, federally funded programs, and jury service. Further, the Equality Act would
amend the Civil Rights Act of 1964 to include important new protections on the basis of sex, and
would update the scope of current law to include retail stores, services such as banks and legal
services, and transportation services - strengthening existing protections for everyone. In these
uncertain times, every American should know that discrimination s intolerable. The Equality
Actwould afford needed security to many Americans.

Conclusion

There s little doubt that the Dobbs decision constitutes one of the most significant reversals of a
civil rights in a generation. Tt will do immense and concrete harm to women, the LGBTQ+
community, to individual rights, and the ability to engage in sensible family planningand to
make private medical decisions. But the road to overturning Roe was not an accident or a sudden
surprise. It was part of a long-term concerted strategy to focus on the judiciary as a meansof
achieving results that the vast majority of American people reject. Warning signs were there

10
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along the way, sometimes all too plain to see.3> Today, questions remain about what precisely
Dobbs will mean for other substantive due process precedents and foundational rights that are
deeply important to the LGBTQ+ community and beyond. But there is no question that
stemming the effects of Dobbs will require careful and concerted action at the federal, state, and
Congressional levels -- and the Human Rights Campaign stands ready to work closely with our
allies in the reproductive justice movement to do so. Moreover, there is no question that
organizations like the Human Rights Campaign will vigorously defend precedents that protect
the right to marriage (Obergefell), to federal equality (Windsor, Bostock), and to loving who you
love, without fear or punishment or criminalization (Lawrence). Ultimately, as the Dobbs dissent
stressed, the new majority of the Supreme Court may not be “done with its work” -- but neither
are we.

35 HRC. Brett M. Kavanaugh: Wrong For LOBTQ People. Wrong For The Supreme Court at 5 (2018),
https://assets2 hre.org/files/assets/resources/KavaughReport-08 0318.pdf (detailing then-Judge Kavanaugh’s views

on Roe and “unenumerated rights”); see also HRC, Amy Coney Barrettandthe Reprise of Justice Scalia’s
Philosophyat 7 (2020), https:/hrc-prod-requests.s3-us-west-2.amazonaws.com/AmyConey Barret-Report-

100920.pdf?mtime=20201009143457& focal=none.
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Chair NADLER. Thank you.
Ms. Foster, you are now recognized for five minutes.

STATEMENT OF CATHERINE GLENN FOSTER

Ms. FOSTER. I come before you honored to speak for all Ameri-
cans who value human life, for every mom and dad, every family,
every young person, every person who has fought to advance the
human right to life. We survived Roe v. Wade, but Roe did not sur-
vive us. We are now living in a post-Roe America.

So, what comes next? The twilight of Roe tragically does not yet
mean the dawn of a pro-life America truly. The greatest threat to
individual freedoms in a post-Roe world remains the reality that
some would elevate their desire to kill over and against the natural
right of each and every one of us to live.

In a post-Roe world, all of us have incredible opportunities to
proclaim that there is no liberty without life, without the freedom
simply to be. Roe was extreme, but the pro-abortion law makers
who called today’s hearing and the pro-abortion witnesses want a
future more extreme than even Roe made possible. Abortion money
and abortion special interests continue to wield deadly power in
Washington.

Today’s hearing is a testament to the menace of abortion’s power
brokers. Worse, abortion activists post-Roe are telling us that now,
now in this incredible moment when lawmakers can finally uphold
the human right to life, now that we might finally have the free-
dom to live, that it is now that all our other freedoms are somehow
at risk. It is hysteria. It is nonsense, just not true. Anyone who has
read the Dobbs decision can tell you that.

There is good news. We can do better. It is in our nature as
Americans to do better. Elizabeth Bruenig writing in the Atlantic
just a few days ago, challenges us to make birth free for all Ameri-
cans and I agree with her. Pregnancy, childbirth, post-partum care,
they should all be free for all mothers. That is what today’s hearing
should be about, how to serve American mothers, fathers, and fam-
ilies. Let’s having a hearing about that.

Republicans boldly and courageously led the expansion of mater-
nal and prenatal care during the Reagan era. There is truly no rea-
son why making birth free for Americans can’t be the bipartisan
work of our time, the defining work of a Congress or a presidency.
Instead, even in this post-Roe world, some in Congress see fit to
focus our attention on how to expand the killing power of the State.

I know from my own experience of forced abortion, the traumatic
consequences of abortion violence. I was hurt by abortion. My first
child never lived to take her first breath because of abortion. It re-
mains a scandal that any American State remains neutral on abor-
tion, that any American State condones or celebrates abortion vio-
lence. I was failed by America’s experiment with abortion during
the Roe era, but out of that trauma eventually came clarity, my vo-
cation, my life’s work as a constitutional attorney and as a human
rights advocate.

As President and CEO of Americans United for Life, I have been
so honored to travel the States and meet people of all ages, back-
grounds, and beliefs, Americans who are united by their commit-
ment to protecting our first and most intimate individual freedom
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to live. We know what pro-abortion activists want, unrestricted
abortion available always and everywhere. Every individual free-
dom we hear about today starts in their minds with a freedom to
kill, but there is no such freedom.

Abortion activism requires first dehumanizing our most vulner-
able brothers and sisters and then hardening our hearts to the ho-
listic challenges of living and thriving together. Contrary to what
you may have heard, this life of ours is not a zero-sum game. No
one needs to lose for others to win. We can only enjoy our authentic
freedoms by living with the spirit of love, with solidarity, and with
hospitality. The truth is living and thriving together is hard. Kill-
ing is easy. As the most prosperous, most powerful, most free na-
tion in history, it is our responsibility to do the right thing with
the gifts we have. Not because it is easy, but because it is hard.

The common good of this American republic depends on redis-
covering what we once knew that America will be greater if Amer-
ica is good. If not, her greatness will vanish away like a morning
cloud. Let’s be good to one another. Let’s be better. Let’s heal. Let’s
grow. Thank you.

[The statement of Ms. Foster follows:]
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Dear Chair Nadler, Ranking Member Jordan, and Members of the Committee:

1 am privileged to testify before this Committee on Dobbs v. Jackson Women’s Health
Organization and how the case does not impact substantive due process doctrine. I serve as
President & CEO of Americans United for Life (AUL), America’s original and most active pro-
life legal advocacy organization. Founded in 1971, two years before the Supreme Court’s
decision in Roe v. Wade, AUL has dedicated over 50 years to advocating for comprehensive
legal protections for human life from fertilization to natural death. AUL attorneys are highly
regarded experts on the Constitution and legal issues touching on abortion and are often
consulted on various bills, amendments, and ongoing litigation across the country. For five
decades, Americans United for Life’s staff, supporters, and partners have worked tirelessly to
advance the human right to life in culture, law, and policy.

Thank you for the opportunity to refute the fallacy that Dobbs threatens substantive due
process rights. Abortion is intrinsically different from recognized privacy rights. The practice
ends the life of a separate, unique human being. For this reason, as Roe itself recognized, “[tlhe
situation therefore is inherently different from [cases involving] marital intimacy ... or
marriage, or procreation, or education.”' Planned od of South 'n Pennsyl ia v.
Casey affirmed that “[a]bortion is a unique act” because of its repercussions upon the woman,
her family, and her preborn child.? Recognizing abortion’s uniqueness, the Dobbs majority
explicitly limited its holding to abortion, confirming the decision had no impact upon existing
privacy rights protected by substantive due process.

Dobbs does not threaten individual freedoms in the United States. Rather, constitutional
interpretation that is unmoored from our nation’s legal history, tradition, and constitutional text
threatens liberty, sullies judicial integrity, and wounds our democratic process. The Supreme
Court correctly overruled Roe and cast it into the graveyard of pernicious decisions that include
Lochner v. New York® and Dred Scott v. Sandford.

The Constitution Protects Unenumerated Fundamental Rights That Have Passed the
Glucksberg Test

America is the land of the free. For 234 years, “[wle the People . . . [have] secure[d] the
Blessings of Liberty to ourselves and our Posterity” through the United States Constitution.” Yet,
“liberty” is an undefined term and has invoked vigorous debate. As Lincoln once said: ‘We all
declare for Liberty; but in using the same word we do not all mean the same thing.””*

Under the Due Process Clause of the 14th Amendment, “nor shall any State deprive any
person of life, liberty, or property, without due process of law.” The Supreme Court has
interpreted a substantive component to this provision, recognizing:

! Roe v. Wade, 410 U.S. 113, 159 (1973), overruled by Dobbs v. Jackson Women's Health Org., 597 U.S. __
(2022).

2 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 852 (1992), overruled by Dobbs, 597 US. _.
3198 U.S. 45 (1905) (invalidating basic legal protections for workers’ rights under a substantive right to
contract theory).

460 U.S. 393 (1856) (holding that people of African descent were not citizens of the United States and
had no constitutional protection).

* U.S. Const. pmbl.

¢ Dobbs, slip op. at 13 (citing Add: t Sanitary Fair at Baltimore, Md. (Apr. 18, 1864), reprinted in 7
The Collected Works of Abraham Lincoln 301 (R. Basler ed. 1953)).

1150 Connecticut Avenue NW, Suite 500, Washington, DC 20036
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Without doubt, [the Due Process Clause] denotes not merely freedom from bodily
restraint but also the right of the individual to contract, to engage in any of the
common occupations of life, to acquire useful knowledge, to marry, establish a
home and bring up children, to worship God according to the dictates of his own
conscience, and generally to enjoy those privileges long recognized at common
law as essential to the orderly pursuit of happiness by free men.”

These “fundamental rights and liberty interests” receive “heightened protection against
government interference.”®

To receive protection under substantive due process, fundamental rights and liberties
must pass the Glucksberg test, which analyzes whether the right is “deeply rooted in this
Nation’s history and tradition’ . . . and implicit in the concept of ordered liberty, such that
‘neither liberty nor justice would exist if they were sacrificed’ . . . .”” As part of this analysis,
there must be a “careful description’ of the asserted fundamental liberty interest” and “[ojur
Nation’s history, legal traditions, and practices thus provide crucial ‘guideposts for responsible
decisionmaking.””*®

Roe and Casey Were Egregiously Wrong and Devalued Congress and the States’ Interests
in Prenatal Life

Roe and Casey failed the Supreme Courl’s five-factored stare decisis analysis. (1)
Comparing abortion jurisprudence to Plessy v. Ferguson,'" in which the Supreme Court instituted
the racist “separate but equal” doctrine,” the Dobbs Court found “Roe was also egregiously
wrong and deeply damaging. . . . Roe’s constitutional analysis was far outside the bounds of
any reasonable interpretation of the various constitutional provisions to which it vaguely
pointed.”"* (2) As the Court recognized, “[Roel was more than just wrong. It stood on
exceptionally weak grounds [in its legal reasoningl.”*® (3) Abortion jurisprudence was
unworkable and led to conflict in the Supreme Court and Federal Courts of Appeals in how to
interpret Casey’s undue burden standard. (4) The cases created an “abortion distortion,” in that
“Roe and Casey have led to the distortion of many important but unrelated legal doctrines.”"*
(5) Abortion does not implicate traditional reliance interests which “arise ‘where advance
planning of great precision is most obviously a necessity.””"

According to the Court, “[olrdered liberty sets limits and defines the boundary between
competing interests.”'® Roe and Casey had arbitrarily drawn a line between the interests of a
woman seeking an abortion and the interests in prenatal human life. States may seek to draw
different lines between these interests. Accordingly, Dobbs returned the abortion issue to the

7 Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
8 Washington v. Glucksberg, 521 U.S. 702, 720 (1997) (citations omitted).
° Id.

10 Id. (citations omitted).

1163 U.S. 537 (1896).

12 Dobbs, slip op. at 44.

13 Id. at 45.

YId. at 62.

' Id. at 64 (citing Casey, 505 U.S. at 856 (joint opinion)).
16 1d. at 31.
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democratic process, but particularly noted that Congress and the States have a legitimate interest
that “includels] respect for and preservation of prenatal life at all stages of development.”"”

Although the Dobbs dissent urged the Court to affirm Roe and Casey, it superficially
glanced at how abortion ends the lives of preborn children. As the Dobbs majority recognized,
“[tlhe most striking feature of the dissent is the absence of any serious discussion of the
legitimacy of the States’ interest in protecting fetal life.”*® According to the majority, “[tlhe
dissent . . . would impose on the people a particular theory about when the rights of
personhood begin” without a reasoned view of the abortion issue."

Dobbs Explicitly Held the Decision Does Not Impact Non-Abortion Rights Protected Under
Substantive Due Process Doctrine

In overruling Roe, the Court stated, “[nJor does the right to obtain an abortion have a
sound basis in precedent.”* Cases involving marriage, contraception, and child-rearing are
inherently different from abortion. “Abortion destroys what [Roe and Casey] call ‘potential life’
and what the law at issue in this case regards as the life of an ‘unborn human being.””* Although
“[bloth sides make important policy arguments,” abortion proponents have failed to show how
the Supreme Court has authority to weigh those arguments.? In response to the dissent’s
concern, the Court repeated that Dobbs does not call Griswold v. Connecticut,” Eisenstadt v.
Baird,* Lawrence v. Texas,” or Obergefell v. Hodges*® into question.

Justice Thomas Would Reexamine Substantive Due Process Doctrine, But Also Analyze
Whether the Privileges and Immunities Clause Protects Privacy Rights

Concurring in the opinion, Justice Thomas agreed with the majority that “there is no
constitutional right to abortion,” but wrote separately to highlight the flaws of substantive due
process.” The Justice described substantive due process as “an oxymoron that ‘lack[s] any basis
in the Constitution.””* As he explained, “the Due Process Clause at most guarantees process. . .
. The resolution of this case is thus straightforward. Because the Due Process Clause does not
secure any substantive rights, it does not secure a right to abortion.”*

Justice Thomas agrees that abortion is unique and does not implicate other substantive
due process jurisprudence,® such as Griswold,*' Lawrence* and Obergefell* Accordingly,

7 Id. at 78 (citing Gonzales v. Carbart, 550 U.S. 124, 157-158 (2007)).

' Id. at 37.

¥ Id. at 38.

20 1d. at 31.

2 d. at 32.

2 Id. at 35.

2381 U.S. 479 (1965) (recognizing a right of married persons to obtain contraception).
24405 U.S. 438 (1972) (recognizing a right of unmarried persons to access contraception).
25539 U.S. 558 (2003) (recognizing a right to engage in private, consensual sexual acts).
26576 U.S. 644 (2015) (recognizing a right to same-sex marriage).

27 Dobbs, slip op. at 1 (Thomas, J., concurring).

% Id. at 2 (citations omitted) (alteration in original).

2 Id. (emphasis in original).

3 Id. at 3 (citing majority opinion at 31-32, 66, 71-72).

31381 U.S. 479.

%2539 U.S. 558.

576 U.S. 644.
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“I[n]othing in [the Court’s] opinion should be understood to cast doubt on precedents that do
not concern abortion.”** However, the Justice urges the Court “in future cases [to] reconsider
all of this Court’s substantive due process precedents, including Griswold, Lawrence, and
Obergefell.” Justice Thomas notes the Court should consider whether those rights have textual
support elsewhere in the Constitution, such as in the Privileges or Immunities Clause, but the
Court would also need to establish “whether the Privileges or Immunities Clause protects any
rights that are not enumerated in the Constitution and, if so, how to identify those rights.”*
Regardless, “abortion is not [a right] under any plausible interpretive approach [of the
Constitution.]”*”

Substantive due process has “[a]t least three dangers [that] favor jettisoning the doctrine
entirely.”*® First, the doctrine involves policymaking and “‘exalts judges at the expense of the
People from whom they derive their authority.”* Abortion jurisprudence highlights this issue
as “50 years have passed since Roe and abortion advocates still cannot coherently articulate the
right (or rights) at stake proves the obvious: The right to abortion is ultimately a policy goal in
desperate search of a constitutional justification.”* Second, “substantive due process distorts
other areas of constitutional law,” such as the Equal Protection Clause, vagueness, and
overbreadth doctrines.™ As the Justice decried, “[s]ubstantive due process is the core inspiration
for many of the Court’s constitutionally unmoored policy judgments.”** Third, the doctrine “is
often wielded to ‘disastrous ends,”* such as in Dred Scott."* Justice Thomas concluded, “the
Court rightly overrules Roe and Casey—two of this Courl’s ‘most notoriously incorrect’
substantive due process decisions . . . after more than 63 million abortions have been
performed . . . . The harm caused by this Court’s forays into substantive due process remains
immeasurable.”*

Substantive Due Process Has Had a Conflicting History

Under substantive due process theory, the Supreme Court has handed down egregiously
wrong decisions that have damaged American democracy and freedom. In Lochner, the
Supreme Court held unconstitutional New York’s labor law that protected bakery workers from
working more than sixty hours per week.* The Court found the labor law infringed on a
substantive right to contract, and “[tlhere is no reasonable ground, on the score of health, for
interfering with the liberty of the person or the right of free contract, by determining the hours
of labor, in the occupation of a baker.”" Dissenting, Justices Harlan, White, and Day detailed
the dangers of prolonged bakery work:

The constant inhaling of flour dust causes inflammation of the lungs and of the
bronchial tubes. The eyes also suffer through this dust, which is responsible for

3% Dobbs, slip op. at 3 (Thomas, J., concurring) (citing majority opinion at 66) (alterations in original).
31d.

3 Id. at 3-4 (emphasis in original).
7 1d. at 4.

*®1d.

¥ Id. (citation omitted).
“d. at 5.

1 1d. at 5-6.

“21d. at 6.

 Id. (citation omitted).
4460 U.S. 393.

S Id. at 6-7.

4198 U.S. 45.

7 1d. at 45.
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the many cases of running eyes among the bakers. The long hours of toil to
which all bakers are subjected produce rheumatism, cramps and swollen

legs. . . . The average age of a baker is below that of other workmen; they seldom
live over their fiftieth year; most of them dying between the ages of forty and
fifty. .. .*

The Supreme also failed Black Americans in Dred Scott, holding they were not citizens
and not entitled to constitutional protections.* In the case, Dred and Harriet Scott sued for their
freedom after residing as enslaved persons in free territory. Under a substantive due process
theory, the Supreme Court handed down its egregiously wrong decision that denied
constitutional protection and the humanity of a class of Americans. As Justice Thomas wrote in
Dobbs, “Iwlhile Dred Scott ‘was overruled on the battlefields of the Civil War and by
constitutional amendment after Appomattox,’ . . . that overruling was ‘[plurchased at the price
of immeasurable human suffering’ . . . .”*

Even if the Supreme Court Reexamines Substantive Due Process, the Court May Uphold
Recognized Privacy Rights Under Alternative Constitutional Theories

Abortion has remained radically unsettled for the past half century, unaccepted by the
American people. Yet unlike abortion, substantive due process rights relating to marriage,
family, and contraception have not “enflamed debate and deepened division.””" As Justice
Thomas recognized in his Dobbs concurrence, even if the Supreme Court overruled Griswold,
Lawrence, and Obergefell, it would need to examine “whether other constitutional provisions
guarantee the myriad rights that our substantive due process cases have generated.”** Justice
Thomas particularly is interested in exploring whether the Privileges or Immunities Clause
protects these substantive due process rights. Under the Privileges or Immunities Clause, “[nlo
State shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States.”>

Even if the Supreme Court reexamines substantive due process, it is unlikely the Court
will uniformly reject familial and marital privacy rights. Substantive due process has protected
traditional American liberties, such as parental rights. In Meyer v. Nebraska, the Supreme Court
held unconstitutional a state law that forbid teaching school children in a foreign language
because substantive due process protects the “power of parents to control the education of their
own [children].”** In Pierce v. Society of Sisters, the Court held unconstitutional a state
compulsory education law that mandated students solely attend public school as a substantive
due process violation that “unreasonably interferes with the liberty of parents and guardians to
direct the upbringing and education of children under their control.”*®

% Id. at 70-71(Harlan, J., dissenting) (quotation marks omitted).
60 U.S. 393.
5% Dobbs, slip op. at 6 (Thomas, J., concurring) (brackets in original).

51 ¢f. id. at 6 (majority opinion) (discussing the “damaging consequences” abortion jurisprudence has
brought upon our country for half a century).

2 Id. at 3 (Thomas, J., concurring).

3 U.S. Const. amend. XIV.

1262 U.S. 390, 401 (1923).

%5268 U.S. 510, 534-535 (1925).
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The Supreme Court may uphold substantive due process cases on alternative grounds.
In Obergefell, for example, the Supreme Court held that “same-sex couples may exercise the
fundamental right to marry in all States. . . . [and] there is no lawful basis for a State to refuse
to recognize a lawful same-sex marriage performed in another State on the ground of its same-
sex character.”* In reaching this conclusion, the Supreme Court rested not only on a substantive
due process analysis, but also on equal protection grounds. “The Due Process Clause and the
Equal Protection Clause are connected in a profound way, though they set forth independent
principles.””” As the Court held:

Here the marriage laws enforced by the respondents are in essence unequal:
same-sex couples are denied all the benefits afforded to opposite-sex couples
and are barred from exercising a fundamental right. . . . And the Equal Protection
Clause, like the Due Process Clause, prohibits this unjustified infringement of the
fundamental right to marry.*

Again, Justice Thomas recommended the Court revisit substantive due process, not equal
protection doctrine. Even without its substantive due process reasoning, the Obergefell decision
would remain binding law under the Equal Protection Clause.

If you recognize the most fundamental human right—the right to life—then Dobbs poses
no threat to American freedom. Abortion is unique because it takes the life of an unborn child.
No other recognized privacy right implicates a State’s legitimate interest in protecting an unborn
child. Dobbs correctly overturned Roe and returned the abortion issue to the democratic process.
The abortion issue now is in the hands of Congress and the States, and legislators should boldly
move forward to protect all human life, from conception until natural death.

Sincerely,

(2#.;._

Catherine Glenn Foster
President and CEO
Americans United for Life

6 Obergefell, 576 U.S. at 681.
7 Id. at 672.
8 Id. at 675.
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Chair NADLER. Thank you.
Mr. Obergefell, you are now recognized for five minutes.

STATEMENT OF JIM OBERGEFELL

Mr. OBERGEFELL. I am endowed with the rights to life, liberty,
and the pursuit of happiness. I am part of We the People. All peo-
ple in this nation, including LGBTQ+ people, are.

My name is Jim Obergefell, and I am the named plaintiff from
Obergefell v. Hodges, the case that made marriage equality the law
of the land. I felt joy as a lawfully-wedded man. Nine years after
my husband’s death, I still find comfort as his widower. Everything
changed when John and I said I do. We felt different. We felt bet-
ter. We felt more complete. The State we called home, Ohio, ig-
nored our lawful Maryland marriage. Make no mistake, Ohio
harmed us. John was dying with ALS, Lou Gehrig’s Disease. Even
with our marriage license in hand, doctors, hospitals, and others
could refuse to serve us. They could bar me from John’s room, from
making decisions on his behalf. John was nearing the end of his
life and they had the right to ignore a dying man’s most important
relationship, to ignore any requests or decision John and I made
as husbands. Is that moral? Is that just? Is that right? We were
not equal in life, even when most vulnerable, dealing with a ter-
minal illness.

After death, we would still not be equal. John’s death certificate,
his last official record as a person, would be wrong because Ohio
would say he was unmarried, and my name would not be listed as
his surviving spouse. In the future, we would not be memorialized
or interred together in John’s family cemetery plot because the
deed states that only direct descendants of his grandparents and
their spouses were allowed. The cemetery and Ohio would not
allow us to be together in death because they considered me a
stranger. I was no stranger.

John and I had been a couple for more than 20 years. We shared
everything with each other. We laughed, loved, and disagreed. We
dreamed together. We struggled together. We built a world to-
gether. I became his full-time caregiver as John lost every ability
due to ALS. Nothing was easy about that. When you love someone,
you care for them no matter what. If that was not marriage, I have
no idea what is.

We shared our vows and commitments in a lawful marriage cere-
mony, yet to Ohio, our marriage did not exist. We were treated as
less than full American citizens. We were considered separate. Yes,
we could secure every legal document and solution available to us,
but that is a burden unfairly placed on same-sex couples when op-
posite sex couples receive those rights, responsibilities, and protec-
tions by simply saying I do. It could never provide John the dignity
of dying a married man with an accurate death certificate.

Families are harmed when States ignore their marriages. Birth
certificates would not have both parents’ names. What happens to
a child if the parent listed on the birth certificate dies? Will that
child end up in the child welfare system instead of at home with
the only other parent they have known? Will a parent be able to
see their child in a hospital and make decisions for them? Hold
their child’s hand through the pain? Or worst of all, as their child
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takes their last breath? How is any of this pro-family or in the best
interest of a child?

No couple, no family should be forced to go to great financial ex-
pense and legal effort to gain a pale approximation of the rights
and protections that come automatically with marriage. Yet, those
who are uncomfortable with our marriages and our families say
that is the solution. That is not marriage. It sets our relationships
and families apart as something less worthy. Discomfort or distaste
is not a justifiable reason to deny another person their human and
civil rights or to harm our families. If you do not protect our mar-
riage equality, you are saying that we do not belong in We the Peo-
ple. You are telling us that we do not deserve life, liberty, and the
pursuit of happiness, the happiness we find in love and family. It
is shameful for any Member of Congress to believe that.

No relationship or person has been harmed because two men,
two women, or two nonbinary people got married. Those couples
gained so much, rights, protection, dignity, and respect. We are one
United States and States should not be allowed to deny or ignore
our marriages. To argue that it is okay for our marriages, our fami-
lies to vanish by crossing a State border, a border within our very
own nation is appalling. It is harmful. It is un-American. Will you
tell our LGBTQ+ military Members that their families no longer
exist when they are deployed to a different State? Is that how you
thank them for their service, how you show them respect?

People’s futures became bright with Obergefell v. Hodges because
they were no longer excluded from marriage and families. Parents
felt joy and hope for their children. That day, many of us felt like
an equal American for the first time our lives. A young woman told
me that if not for marriage equality, she would have killed herself.
Let that sink in. How many other lives were saved that day? How
many will be lost? What damage will be done to our families if our
right to marriage is taken away?

Our understanding of humanity and society should not be stuck
more than 200 years in the past as of the writing of Constitution,
nor should our rights. That will not make the United States a more
perfect union. What it will do is deny many of us our rights to life,
liberty, and the pursuit of happiness. It will deny us our rightful
place in We the People.

Do the right thing and protect the right to marry. Protect and
respect our families, protect our rights to privacy and intimate re-
lations. Thank you for this time.

[The statement of Mr. Obergefell follows:]
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Thank you for allowing me to speak today. My name is
Jim Obergefell, and | am the named plaintiff from
Obergefell v. Hodges, the case that made marriage
equality the law of the land.

The Declaration of Independence declared that all are
created equal, endowed with the rights to life, liberty,
and the pursuit of happiness. Our nation’s guiding
document, the Constitution, begins with the words “We
the People.”

I am part of We the People, and | am endowed with
those rights to life, liberty, and the pursuit of happiness.
All people are, and that includes LGBTQ+ people.

| felt joy as a lawfully wedded man. Nine years after my
husband’s death, I still find comfort as his widower.

Marriage changes you. When John and | said “1 do”,
everything changed. We felt different. We felt better. We
felt more complete.

But the state we called home — Ohio —ignored our lawful
Maryland marriage. And make no mistake, Ohio harmed
us.
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John was dying of ALS, Lou Gehrig’s Disease. Even with
our marriage license in hand, doctors, hospitals, hospice
providers, paramedics, and others could refuse to serve
us. They could bar me from John’s room, from making
decisions on his behalf.

They had the right to ignore a dying man’s most
fundamental and important relationship, to ignore any
request or decision John and | made as lawfully wedded
husbands.

Is that moral? Is that just? Is that right?

We were not equal in life, even at the most vulnerable
time imaginable - dealing with a terminal iliness.

And after death we would still not be equal.

John’s death certificate — his last official record as a
person —would be wrong because Ohio would say he
was unmarried, and my name would not be listed as his
surviving spouse.

In the future, we could not be memorialized or interred
together in John’s family cemetery plot because the deed
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states that only direct descendants of John's

grandparents, and their spouses, were allowed.

The cemetery would not allow us to be together in death
because, in their eyes, as well as Ohio’s, | did not exist as
John’s spouse. | was a stranger.

But | was no stranger.

John and | had been a couple for more than 20 years. We
shared everything with each other.

We had laughed, loved, and disagreed.

We dreamed together, we struggled together, we built a
world together.

| became his full-time caregiver as John lost every bit of
physical ability due to ALS. Nothing was easy about that,
but when you love someone, you care for them no
matter what.

If that was not marriage, | have no idea what is.

We shared our vows and commitments in a lawful
marriage ceremony.
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Yet none of that mattered to Ohio. Our marriage did not
exist. We were treated as less than full American citizens.

In Ohio, we were still considered separate. Yes, we could
go to the expense of securing every legal document and
solution available to us, but that is a burden unfairly
placed on same-sex couples when opposite-sex couples
immediately receive those rights, responsibilities, and
protections by simply saying “l do.”

And it could never provide John the dignity of dying a
married man with an accurate death certificate.

And families are harmed when states ignore their
marriages.

Birth certificates would not have both parents’ names.
What happens to a child if the parent listed on the birth
certificate dies?

Will that child end up in the child welfare system instead
of at home with the only other parent they have known?

Will a parent be able to see their child in a hospital, be in
the room with them, and make decisions for them? Hold
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their child’s hand through the pain, or worst of all, as
their child takes their last breath?

How is any of this pro-family or in the best interests of a
child?

No couple, no family, should be forced to go to great
financial expense and legal effort to gain a pale
approximation of the rights and protections that come
automatically with marriage.

That is not marriage, and it sets our relationships and
families apart as something less worthy.

That solution is suggested by others who are
uncomfortable with our relationships, our marriages, our
families.

Discomfort or distaste is not a justifiable reason to deny
another person their human and civil rights, or to harm
our families.

If you do not protect marriage equality, you are saying
that we, and our families, do not belong in We the
People. You are telling us that we do not deserve life,
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liberty, and the pursuit of happiness — the happiness we
find in love and family.

It is shameful for any member of Congress to believe
that.

No person or relationship has been harmed because two
men, two women, or two non-binary people committed
to each other as spouses.

But those couples gain so much —rights, protections,
dignity, and respect.

We are one United States, and states should not be
allowed to deny or ignore our marriages.

To argue that it is ok for our marriages — our families — to
vanish by crossing a state border — a border within our
very own nation —is appalling. It is harmful. It is un-
American.

Will you tell our nation’s LGBTQ+ military members that
their marriages, their families, should cease to exist
when they are deployed to a different state?



48

Is that how you thank them for their service? How you
show them respect?

People's futures became brighter with Obergefell v.
Hodges because they were no longer excluded from
marriage and family.

Parents felt joy and hope for their children’s futures.

That day, many of us felt like an equal American for the
first time in our lives.

A young woman in Tennessee told me that if not for
Obergefell v. Hodges, she would not be here today.

Because of marriage equality, and the hope it gave her,
she did not kill herself.

Let that sink in.
How many other lives were saved that day?

How many will be lost, what damage will be done to our
families, if our right to marriage is taken away?
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We are a better nation because of marriage equality.

Our understanding of humanity and society should not
be stuck more than 200 years in the past as of the writing
of the Constitution, nor should our rights. That will not
make the United States a more perfect union.

What it will do is deny many of us our rights to life,
liberty, and the pursuit of happiness. It will deny us our

rightful place in We the People.

Do the right thing and protect the right to marry. Protect
and respect our families.

Thank you.
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Chair NADLER. I thank all the Witnesses for their testimony. We
will now proceed under the five-minute rule with questions. I want
to note that we expect a very long series of votes this afternoon and
I will have to be very strict with the gavel to ensure that all Mem-
bers have an opportunity to ask questions before votes are called.
With that, I will now recognize myself for five minutes.

Professor Murray, does the Dobbs ruling open the door for an
anti-abortion majority in a future Congress to pass a nationwide
ban on abortion?

Ms. MURRAY. It does, Representative Nadler.

Chair NADLER. Thank you. Ms. Warbelow, in Dobbs, the dissent
warns that a broader retraction of other rights is possible, com-
paring the majority’s decision to take away the constitutional right
to abortion to pulling a stick out of a Jenga tower. Notably, Justice
Thomas also wrote in a separate concurring opinion that the Court
should eliminate the doctrine of substantive due process “at the
earliest opportunity and call for the Court to overturn Griswold v.
Connecticut, Lawrence v. Texas, and Obergefell v. Hodges.” For
some reason he left out Loving.

Can you discuss how the majority opinion in Dobbs could be used
to challenge other cases involving individual freedoms?

Ms. WARBELOW. The Court’s profound rejection of long-standing
precedent over 50 years regarding substantive due process is terri-
fying. It suggests that the Court does not have respect for the deci-
sions that it has made, nor for advancing the rights of the people
of the United States. Instead, it will callously strip away necessary
and needed medical care for millions of people.

What is important is that in the future the Court is situated in
such a way that it is not willing to apply the Dobbs precedent to
other cases. It should not do so. However, the Court has not given
us a profound belief that it will do so.

Chair NADLER. Do you agree that Congress should fix its earlier
mistake by repealing the Defense of Marriage Act and would you
support some level of statutory protection for marriage equality?

Ms. WARBELOW. The Defense of Marriage Act is a stain on this
nation. It represents a time in which there was incredible hostility
to LGBTQ people. I have a deep fear that hostility remains and is
bubbling once again. It is important for Congress to take critical
steps to ensure that marriage equality remains the law of the land.

Chair NADLER. I will note that the Respect for Marriage Act re-
pealing DOMA was introduced by me many years.

Ms. WARBELOW. Thank you.

Chair NADLER. Mr. Obergefell, thank you for your moving testi-
mony. Because of your bravery, millions of people in the United
States now have their marriage recognized as legally valid. Will
you share with us more about what it was like for you and your
husband before the Supreme Court recognized same-sex marriage
as a constitutional right?

Mr. OBERGEFELL. Thank you, Representative Nadler. It was
harmful. It was hurtful to have committed lawfully to the person
you love, that most important person in your world to make those
promises, those vows, and commitments to each other in a lawful
ceremony and to have the State we call home ignore that, to say
that we do not exist.
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From the simple fact that as John was dying of ALS, as I men-
tioned in my remarks, the fact that Ohio did not recognize our
marriage gave every and any medical professional, paramedic, you
name it, the ability to deny me access to John’s room, to be with
John. That could have prevented me from being with John as he
took his last breath. To know that we were just being ignored and
the State of Ohio, as well as other States in this nation, would sim-
ply ignore our marriage and say we don’t care. You do not matter.
You do not exist. That is incredibly harmful.

For the sheer fact that we were denied the ability to be memori-
alized or interred together in John’s family cemetery plot which is
where he wanted to be. So, the harm we faced was pervasive. It
was terrible and as American, we are supposed to be part of We
the People and that Defense of Marriage Act at the State level and
throughout the nation, that clearly told us we did not belong, we
were not part of We the People, and our existence, our marriages
were not important.

Chair NADLER. Thank you. Professor Murray, would you wish to
clarify anything that has been said for the record?

Ms. MURRAY. I didn’t hear your question, Chair Nadler.

Chair NADLER. Would you like to clarify anything that has been
said for the record?

Ms. MURRAY. I just want to emphasize that the point that Rep-
resentative Jordan made that this opinion was confined to the right
of abortion is absolutely nonsensical. I made it very clear from the
logic of his opinion that despite the majority’s assurances that this
logic could be extended very easily to other rights. Justice Thomas’
concurrence makes that very clear. It is an open invitation to more
litigation, and we are already seeing challenges to contraception
throughout the States, States that are proposing limiting access to
long-acting contraception and even certain individuals like phar-
macists refusing to dispense certain forms of drugs because they
mgy be, in addition to, dealing with other health conditions pro-
viding—

Chair NADLER. Thank you, my time has expired.

Mr. Chabot.

Mr. CHABOT. Thank you, Mr. Chair. As hard-working families
continue to struggle to make ends meet in the face of soaring infla-
tion, now a staggering 9.1 percent, the highest in 41 years, we are
holding yet another hearing designed to divide the American people
and distract them from the failed policies of the Biden Administra-
tion. It is unfortunate that this is how the majority is choosing to
use our limited time, but it does present an opportunity to dispel
a number of misconceptions that have been disseminated by pro-
abortion radicals and their allies in the media.

The first and probably most widely spread misconception is that
by overturning Roe, the Supreme Court outlawed abortion. This is
simply not true. Instead, the Dobbs decision returns the power to
regulate abortion to the States where it always should have been
and was prior to Roe. As a matter of public health, safety, and wel-
fare, abortion regulation is properly delegated to the States by the
10th Amendment.

What the question in Dobbs really boils down to is whether you
think abortion is better addressed by the people’s elected represent-
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atives and State legislatures or by nine unelected, unaccountable
judges who serve on the Court for life. The irony, of course, is that
the pro-abortion forces who desperately want nine unelected judges
to continue to control abortion decisions are upset by the very deci-
sion those nine unelected judges just rendered on abortion. Of
course, they only want their preferred nine unelected, unaccount-
able judges to make these decisions.

The second misconception is that Dobbs overturned some sort of
sacred, legal doctrine enshrined in the history of constitutional law.
The truth is the legal doctrine in question, substantive due process,
is a much more checkered and murky past that abortion advocates
would have you believe.

In one of its earliest applications, substantive due process was
used by Chief Justice Roger Taney, appointed by Democrat Andrew
Jackson, by the way, to the Court, to uphold the right of slave own-
ers to own slaves in the Dred Scott decision. That reprehensible de-
cision led in many ways to the birth of the Republican Party, the
election of Abraham Lincoln, and the Emancipation Proclamation.

A few decades later, the Court used the doctrine to overturn
State efforts to implement more stringent labor regulations, argu-
ing that the proposed rules interfered with the fundamental right
to contract. When the version of substantive due process threat-
ened to derail the New Deal in the mid-1930s, FDR threatened to
pack the Supreme Court. Where have we heard before? Not sur-
prisingly, while the Court’s liberal wing was opposed to substantive
due process when it imperiled the New Deal, they were more than
happy to utilize the theory when it met their needs, especially in
Roe v. Wade.

Ultimately, for over 150 years, substantive due process has been
employed by liberal and conservative justices alike to find rights
and liberties where other legal theories wouldn’t adequately sup-
port the position that they wanted to adopt. In some ways, sub-
stantive due process helps justices fit square pegs into round holes
and that isn’t likely to change. Any argument to the contrary is
speculative fear mongering and that is an issue that ought to be
addressed today. The dangerously inflammatory rhetoric that is
being employed by pro-abortion radicals, the Democrats have been
single mindedly focused on the rhetoric that led up to tragic events
of January 6th, and yet for the most part they have been silent
when similar language and tactics are used by their supporters.

We all know about the attempt on Justice Kavanaugh’s life, as
well as the harassment that he faced just a week ago. Less widely
known are the threats that we have seemed aimed at pregnancy
care centers across the country as Mr. Jordan referred to.

Now, following the leak of the Supreme Court’s draft decision in
Dobbs, violent abortion groups have targeted these facilities and on
Tuesday, Senator Elizabeth Warren even demanded that crisis
pregnancy centers be shut down all across the country. Over the
years, I visited a number of those facilities. They do great work for
women and their unborn children and then when the children are
born.

Ms. Foster, let me ask you, because I think you are probably
most familiar with these facilities. Could you discuss what actually
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takes place in those facilities and the assault, the attacks that they
have been under recently?

Ms. FOSTER. Absolutely. The pro-life movement stands behind
and supports women, including with a network of 3,000 plus preg-
nancy resource centers. We support women at any cost with a
range of services, including pregnancy tests, counseling, diapers,
and material resources like baby formula, all kinds of different ma-
terial resources, baby clothing, training, and relationship coun-
seling. Whatever a woman needs, frequently housing even, what-
ever a woman needs, the center is there to either give her that re-
source, give her that care and supporting counsel—

Chair NADLER. The time of the gentleman has expired. Mr. John-
son of Georgia.

Mr. JOHNSON of Georgia. Thank you, Mr. Chair. Professor Mur-
ray, I will say that the United States Supreme Court’s drastic and
draconian edict to overturn Roe betrayed its guiding principles and
exacted a terrible price on its legitimacy. Only 25 percent of Ameri-
cans say that they have confidence in this Supreme Court. That
was before the Court overturned Roe. So, to put it simply, this
Court is in a major crisis.

Professor Murray, isn’t it true that the Dobbs decision which
snuffed out the reproductive freedom of women and put politicians
and State legislatures in control of women’s bodily autonomy oper-
ates to relegate those women to second class status? If you believe
that, why?

Ms. MURRAY. Thank you, Representative Johnson. It is true that
the Dobbs opinion in withdrawing the fundamental right from
women reduces them to second class citizenship. The court ac-
knowledged in Planned Parenthood v. Casey, the 1992 decision that
reaffirmed the right to abortion recognized in Roe, that the right
to control one’s reproductive capacity is essential to women’s equal-
ity as equal citizens. Again, taking this right away limits the abil-
ity of women to control their destinies. It is a right that was recog-
nized in the 14th Amendment, the control over procreation which
had been denied enslaved women. It was recognized in the 14th
Amendment, and it has now been withdrawn by this court.

Mr. JOHNSON of Georgia. Thank you. It is a fact, isn’t it, that the
majority’s reasoning in Dobbs really the dissent or the concurring
opinion of Justice Thomas implicates a plethora of other rights rec-
ognized under the 14th Amendment, liberty and privacy guaran-
tees. It implicates—or it indicates or it tells us that the Court, that
those rights are in jeopardy, that Justice Thomas cited in his con-
curring opinion. Even the right against forced sterilization is found
in Skinner v. Oklahoma. Would you agree?

Ms. MURRAY. Yes, that is exactly right. Justice Thomas’ concur-
rence invites challenges to the long line of substantive due process
cases which begins in 1923 with Meyer v. Nebraska’s recognition of
the right of parental autonomy and go all the way forward to 2015
Obergefell v. Hodges which recognizes same-sex marriage.

Mr. JOHNSON of Georgia. Those rights include—those 14th
Amendment due process privacy and liberty guarantees implicate
the decision in Loving v. Virginia. Would you explain that, and
would you give me some explanation of why Justice Thomas would
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exclude court review of that due process right in his concurring
opinion?

Ms. MURRAY. I agree it is a curious omission. The right to marry
the person of one’s choice as the Court recognized in 1967 Loving
v. Virginia is part of the essential civil rights of man. The Court
said that in its decision. It also decides the decision on a quality
ground noting that Virginia’s Racial Integrity Act of 1927 pro-
ceeded from an interest in enshrining White supremacy, so it
struck it down on both equal protection grounds, but also noted
that there were significant due process concerns because marriage
is a fundamental right. So, I am confused as to why it was not in-
cluded in Justice Thomas’ long laundry list of rights to be over-
turned, but it surely would be there.

Mr. JOHNSON of Georgia. Well, could it be that he himself enjoys
that right conferred under Loving?

Ms. MURRAY. Well, it would not be the first time that someone
offered freedom for me, but not for thee.

Mr. JOHNSON of Georgia. That is pretty hypocritical. Professor
Murray, what threat does the Dobbs decision pose to access to con-
traception and other reproductive healthcare?

Ms. MURRAY. I think the right to contraception is quite immi-
nent. In footnote 41 of the Dobbs opinion, the Court attempts to
link the right to contraception to eugenics and racial genocide. I
think there is no reason to include that in this opinion given the
other reasons the Court has for overruling Roe v. Wade, so I specu-
late that the reason that very curious footnote is included is to seed
the ground for associating the right to contraception with racial in-
justice so that it may be struck down in the future.

Mr. JOHNSON of Georgia. Well, I thank you and I thank the Wit-
nesses for their testimony and their time today and with that I
yield back.

Chair NADLER. The gentleman yields back. I just want to men-
tion to the Members and Witnesses that I said I am going to have
a very strict gavel. A light tap will be a 15-second warning.

Ms. Fischbach.

Ms. FiscHBACH. Thank you, Mr. Chair.

For nearly five decades, the American people were stripped of
their ability to decide on the issue of abortion through elections
and elected officials, and over 60 million unborn babies paid the
price. Roe v. Wade unconstitutionally imposed abortion policy on
the American people, legislated by unelected judges that left Amer-
icans with no voice.

Now, this Supreme Court gave the decision back to the States
and the American citizens. In case we have forgotten, this is what
democracy looks like: Elected leaders accountable to the people
they represent, they propose, debate, and pass laws that people
support.

Justice Alito explicitly stated in the majority opinion that the
opinion only impacts abortion, arguing that abortion is fundamen-
tally different from the other privacy issues like contraceptives and
marriage because it destroys the life of a human being.

The left wants you to believe that Republicans are extremists,
when the fact is the majority of Americans agree there should be
some restrictions on abortion. Americans do not support abortion
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on demand through all nine months of pregnancy. This is especially
true when they learn all the scientific facts that have come out
since the Roe decision was put down.

My colleagues seem to be conveniently ignoring this information.
Thanks to advances in science and modern medicine, the humanity
of the unborn child is undeniable. At six weeks, an unborn child
has a beating heart and facial features that begin to form. By 15
weeks, unborn children’s major organs are functioning; they can
suck their thumb; they have fully-formed noses, lips, eyes, and eye-
brows, and they have facial expressions, and they are capable of
feeling pain. Upon knowing this, it makes sense that the majority
of Americans support some sorts of limits.

Despite these facts, the left is proposing legislation that goes
even further than Roe did. They want abortion on demand up until
birth with no exceptions, no regulations, and no limits. This is ex-
treme.

The left also wants to paint the pro-lifers as people who do not
care about the health of the mother. This is fundamentally untrue.
Pro-lifers care about the mother and the child, the unborn child,
and the mother. For decades, we have cared about the mothers,
providing them with resources necessary for them to choose life,
caring for the mother and the child. There are over 27—and maybe
I should be corrected—over 3,000 pro-life pregnancy centers across
the country that stand ready to be there for the expectant mother,
regardless of their circumstances.

My colleagues on the left are full of scare tactics about what this
country will look like now that Dobbs has been decided and that
Roe is no longer the law of the land. We cannot let their fearmon-
gering and their inflammatory language pull us away from reality.
The reality is Roe has been overturned and the abortion policy has
been put back in the hands of States’ elected officials, where it
should be.

I would like to yield the rest of my time to Ms. Foster. I believe
t}f}fgre was a question that you wanted to answer that you were cut
off.

Ms. FOSTER. Yes. The pro-life movement supports women at all
costs. We support them with this network of thousands of preg-
nancy care centers that outnumber abortion facilities 5-1 in our
nation. They are in communities throughout our nation, not just in
the big cities, where the abortion businesses seem to target, but we
are throughout our nation. We are providing women with all kinds
of resources—the financial resources, the housing resources, mate-
rial resources, needs for their babies; the needs for postpartum
care, and the needs for relationship and job training going forward,
so that they can live a full and fulfilling life and they can thrive
in whatever they choose to do.

So, I am just so incredibly proud to serve on the board of a preg-
nancy center, to support pregnancy centers with my time, talent,
and treasure. Women deserve better than abortion. We deserve
care. We deserve support. That is exactly what pregnancy centers
offer.

Ms. FiscHBACH. Thank you very much.

I would just like to add that, while the pregnancy care centers
are doing their work with volunteers and raising money to do that,
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the abortion industry is a $1.6 billion industry, and that is what
the Democrats are protecting.

Thank you very much. I yield back my time.

Chair NADLER. The gentlelady yields back.

Mr. Cohen?

Mr. CoHEN. Thank you, Mr. Chair.

First, I would like to ask Ms. Murray a few questions. It has
been gone over pretty much, but I would like to get into the legal
distinctions of Griswold and Roe versus Obergefell and Loving.

Were two of those cases decided only on substantive due process,
and the other two both substantive due process and equal protec-
tion?

Ms. MURRAY. That is correct, Representative Cohen.

Mr. COHEN. So, if that is correct—and I thought it was, and I ap-
preciate your clarifying for me—how could one distinguish this case
on gay marriage from the case on interracial marriage? Is there
any way to distinguish it at all legally?

Ms. MURRAY. To my mind, there is no way to distinguish the
two. Both of them acknowledge that there is a right to marry or
not, and implicit in that right is the right to marry a person of
one’s choice.

Mr. COHEN. It was interesting to me when I saw Clarence Thom-
as not mention Loving, which, of course, ended what was an ar-
chaic and abhorrent policy of telling people you couldn’t marry
somebody of a different race. It certainly affected Senator McCon-
nell. It certainly affected Justice Thomas; my good friend back in
Memphis, the late Judge Sugarmon, and so many others.

The lady from the minority side, is it Ms. Foster or Ms. Fletcher?

Ms. FOSTER. Foster, uh-hum.

Mr. CoHEN. Thank you, Ms. Foster.

You are a constitutional expert, as I understand it. Do you agree
that Loving v. Virginia is indistinguishable from Obergefell, if
taken up and discussed, as Clarence Thomas suggested; that it
could be, and probably would be, struck down by this Court?

Ms. FOSTER. I am a constitutional attorney specializing in bio-
ethics, not in marriage. I would point out that, in Loving, that deci-
sion was based on equal protection with about two paragraphs on
substantive due process. Obergefell was based on both equal protec-
tion and substantive due process woven together in Justice Ken-
nedy’s opinion.

I would simply say that, when it comes to those cases, unlike Roe
and Casey, we haven’t seen a court challenge since those cases, as
opposed to Roe and Casey, where we saw a Supreme Court case on
abortion, on average, every 2-2V2 years or so, ever since those
cases came down.

Mr. CoHEN. Ms. Foster, thank you.

I just do want to say this: That even though there were just two
paragraphs, they are the same; they are similar. I would suggest
in your expertise, if you specialize in ethics, I think that when the
right to marry the person of your choice is at risk, and is only held
up by a thin thread between two paragraphs and a few more para-
graphs, that should include your subject matter of ethics and the
law and the Court, because there is nothing more unethical than
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the Court and the United States saying you cannot marry the per-
son you want to because of race or because of gender.

Ms. Fischbach had a nice argument about the child at six weeks
and the child at 15 weeks. She sounded much like Justice Roberts,
who kind of said the same thing and said we should not repeal Roe
v. Wade, but we should uphold the Mississippi law, which was the
15-week ban. Justice Roberts was outvoted by his five more radical
Members of the Court who took the Federalist Society’s pledge to
go to the Court and get rid of Roe v. Wade, and they did their in-
structions. They were Pavlovian and they responded, and that has
hurt American women.

Someone earlier said—and I hate to think this because I love
America; I am an American and love America and love this coun-
try, and I think it is a great country—but they said we are the
freest country in the world. I think it was Ms. Foster. Well, right
now, Canada is the freest country in the world, and there are a few
other countries along with Canada that are freer than America,
when we have cut women away from having the opportunity to get
their families and their bodies to be their choices. The whole idea
about just not outlawed, but going back to the States is a red her-
ring.

The fact is, in the hardcore red States of the Southeast, one time
known as the Confederacy, there is but one or two States that
would not ban abortion entirely. Those States did not offer many
votes for the civil rights laws. They were passed by Congress with-
out many votes from those red States, and even the red States out-
side of the Confederacy.

So, we have to be concerned. The idea of the States having power
was not because the States were concerned about oppressive gov-
ernment or because of abortion. It was because of slavery, and slav-
ery was wrong, and outlawing abortion is wrong and outlawing gay
marriage is wrong.

I yield back the balance of my time.

Chair NADLER. The gentleman yields back.

Mr. Johnson of Louisiana?

Mr. JOHNSON of Louisiana. Mr. Cohen is wrong; Canada is not
the freest country in the world, young people.

[Laughter.]

America is the greatest nation in the world. We are the freest,
most successful, most powerful nation because, finally, now, we
have tried to live up to the ideals articulated in the Declaration of
Independence. Finally now, the Supreme Court, after 50 years,
nearly 50 years of an atrocity—

Mr. CoHEN. Will you yield?

Mr. JOHNSON of Louisiana. —has brought us back to that truth—
brought us back to that truth.

Mr. CoHEN. Would you yield to—

Mr. JOHNSON of Louisiana. It is my time, and I will not yield,
Mr.dCohen, because your comments are absurd. This hearing 1s ab-
surd.

Mr. CoHEN. Your comments are absurd. You're absurd.

Mr. JOHNSON of Louisiana. This hearing is—

Chair NADLER. It is Mr. Johnson’s time, Mr. Cohen.

Mr. JOHNSON of Louisiana. Thank you.
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This hearing is absurd. The Democrat majority has called us
here for this hearing entitled, “The Threat to Individual Freedoms
in a Post-Roe World.” Come on.

The first inalienable individual freedom is the right to be born;
it is the right to life. We boldly declared that in our nation’s birth
certificate. America should continue to uphold the sanctity of
human life. State and local and Federal government officials have
a duty, a constitutional responsibility, to protect that fundamental
right. All life is precious, and there is an inherent, compelling in-
terest in protecting unborn children because they are unable to
protect themselves.

The radical advocates of abortion are now completely unhinged,
and they are seeking to trample on the individual freedoms of all
those who disagree with them. Over the weekend, the left-wing ac-
tivist group ShutDownDC offered $200 bounties for public
sightings of Supreme Court Justices they disagree with. It is obvi-
ous the point of their tweet, and all the attention they were trying
to gather there, is to get people to harass conservative justices
when they are out in public. They don’t have any individual free-
doms. “Hey, man, they’re fair game.”

Then, Senator Elizabeth Warren, I mean she is completely un-
hinged now. She said pro-life pregnancy centers should be shut
down all around the country. It is appalling for her to say that.

There are 2,700 pregnancy centers all around this country, all 50
States. They are supported by over 10,000 licensed medical profes-
sionals. They annually serve approximately two million women and
men. I was legal counsel for many of these pregnancy centers. I can
tell you from my own experience they do exceptional, critical work.

Why would anybody want to shut down pregnancy centers that
exist to provide counseling, care, aid, and comfort to struggling
mothers who just want to have their babies? It defies logic. The an-
swer is simple. Their extreme agenda demands it.

Speaking of extreme agendas, let me tell you what my friends on
the other side of the aisle are for. Okay? They filed H.R. 8296 in
this Congress. They call it the Women’s Health Protection Act of
2022. We call it the “Abortion on Demand Until Birth Act.” You
don’t know why? Because it is extreme. It would create a national
standard to allow for abortions for unborn children for any reason
at any stage of pregnancy up until birth. Read the bill. That is not
a talking point.

It allows for discriminatory abortions on the basis of the baby’s
sex, race, and disability. It would override pro-life laws and pro-
hibit States from enacting legislation that protects unborn child